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COMMON  BENCH  REPORTS.  New  Series.  CASES 
ARGUED  and  DETERMINED  in  the  COURT  of 
COMMON  PLEAS,  and  in  the  EXCHEQUER 
CHAMBER,  from  Michaelmas  Term,  1858,  to 
Hihirv  Vacation,  1859.  By  JOHN  SCOTT,  Esq., 
of  the  Inner  Temple,  Barrister-at-Law.  Vol.  V. 
London,  1859. 


[1]  Cases  Argued  and  Decided  in  the  Court  of  Common  Pleas,  in 
Michaelmas  Term,  in  the  Twenty-Second  year  of  the  Eeign  of 
Victoria. 

The  judges  who  usually  sat  in  banc  in  this  term,  were, — Cockhurn,  C.  J., 
Williams,  J.,  Crovvder,  J.,  and  Byles,  J. 

Memoranda. 

In  Hilary  Vacation,  1858,  the  Right  Hon.  Lord  Cran worth  resigned  the  Great 
Seal,  which  was  afterwards  delivered  to  Sir  Frederick  Thesiger,  Knight,  one  of  Her 
Majesty's  Counsel  learned  in  the  Law,  who  was  thereupon  created  a  peer,  by  the  title 
of  Baron  Chelmsford,  of  Chelmsford,  in  the  county  of  Esse.x. 

Sir  Jiichard  liethell,  Knight,  i-esigned  his  oliice  of  Her  Majesty's  Attorney-General, 
and  was  succeeded  therein  by  Sir  Fitzroy  Kelly,  Knight. 

[2]  Sir  Henry  Singer  Keating,  Knight,  resigned  his  office  of  Her  Majesty's  Solicitor- 
(Tcneral,  and  was  succeeded  therein  by  Hugh  M'Calmont  Cairns,  Esq.,  one  of  Her 
Majesty's  Counsel  learned  in  the  Law,  who  shortly  afterwards  received  the  honor  of 
knighthood. 

In  Easter  Term,  David  Power,  Esq.,  of  Lincoln's  Inn,  was  appointed  one  of  Her 
Majesty's  Counsel  learned  in  the  Law. 

In  Trinity  Term,  the  Hon.  Sir  .John  Taylor  Colciidgc,  Kuight,  resigned  his  office 
of  a  Judge  of  the  Court  of  (Queen's  Bench.  He  was  succeeded  by  Hugh  Hill,  Esq., 
one  of  Her  Majesty's  Counsel  leai'iied  in  the  Law,  who  was  first  called  to  the  degree 
of  the  coif,  upon  which  occasion  he  gave  rings  with  the  motto  "  Nil  nisi  eruce."  He 
shortly  afterwards  received  the  honor  of  knighthood. 

[3]     Kegi.stkation  Aiteals.     (Under  6  &  7  Vict.  c.  18.) 
Michaelmas  Term,  1858. 

Town  and  County  of  Haverfordwest. 

Thomas  Rogers,  Appellant,  Joshua  Harvey  and  Otheus,  licxpondcnts. 

Nov.  11th,  1858. 

[S.  C.  K.  &  G.  1G9;   28  L.  J.  C.  P.  17  ;  5  Jur.  N.  S.  199  ;  7  W.  K.  17,] 

A.,  the  sole  lessee  of  a  mill,  took  his  three  sons,  B.,  C  ,  and  D.,  into  partnership  with 
him  in  the  l)usine.ss  of  paper-makers.     The  mill  was  occupied  by  the  four  jointly  ; 
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and  they  all  resided  upon  the  premises.  The  rent  was  charged  to  the  partnership 
account,  in  which  the  four  shared  equally  (the  receipts,  however,  being  given  in  the 
name  of  A.  alone) ;  and  the  four  were  rated,  and  the  rates  were  paid  out  of  the 
partnership  funds : — Held,  that  B.,  C,  and  D.  occupied  "  as  tenants,"  within  the 
27th  section  of  the  2  W.  4,  c.  45. 

At  a  couit  held  for  the  revision  of  the  lists  of  voters  for  the  town  and  county  of 
the  town  of  Haverfordwest,  Job  Harvey,  Jesse  Harvey,  and  Joshua  Harvey,  duly 
claimed  to  be  inserted  in  the  list  of  101.  occupiers  for  the  parish  of  St.  Martin.  In 
each  of  their  respective  claims,  the  nature  of  their  qualification  was  described  as  "  one 
undivided  fourth  part  of  house  and  mills." 

The  house  and  mills  in  respect  of  which  the  claims  were  made  consisted  of  one 
building  jointly  occupied  for  many  years  by  the  claimants  and  their  father  Benjamin 
Harvey,  under  the  follo\ving  circumstances  : — 

John  Evans,  the  owner  in  fee  of  the  premises,  granted  a  lease  of  them  to  Thomas 
Lloyd  for  ninety-nine  years,  terminable  on  the  dropping  of  two  lives,  at  a  yearly  rent 
of  .3.501.,  paj'able  at  the  usual  quarter-days,  with  a  covenant  by  the  lessee  against 
under-letting  without  the  licence  in  writing  of  the  lessor,  and  a  proviso  for  re-entry 
on  breach  of  any  of  the  [4]  covenants.  After  this  lease  was  granted,  about  the  year 
1830,  Benjamin  Harvey  came  into  occupation  of  the  premises  by  permission  of  Lloyd, 
and  paid  the  same  rent  of  .3501.  to  John  Evans  ;  and,  on  the  23rd  of  November,  1836, 
Thomas  Lloyd,  with  the  consent  in  writing  of  John  Evans,  leased  to  Benjamin  Harvey 
foi'  ninety-nine  years  from  the  29th  of  September  then  last  past,  terminable  on  the 
dropping  of  the  same  two  lives,  at  the  rent  of  3501.  per  aiuium,  payable  at  the  four 
usual  quarter-days,  with  a  like  covenant  against  under-letting  and  proviso  for  re-entry  ; 
and  the  rent  continued  to  be  paid  by  Benjamin  Haivey  to  Evans,  as  before. 

Li  1842,  the  claimants  entered  into  partnership  with  their  father  in  the  business 
of  paper-makei's.  There  was  no  deed  of  partnership,  or  agreement  in  writing.  They 
all  four  built  another  mill  at  their  joint  expense,  and  carried  on  business  at  the  two 
mills.  An  account  was  regularly  kept  of  the  receipts  and  expenditure ;  and  once  a 
year, — at  first  in  December,  and  afterwards  in  April, — they  balanced  accounts  of 
receipts  and  expenditure ;  and  the  profits,  after  deiluction  of  the  expenditure,  were 
divided  equally  between  the  four.  The  rent,  though  payable  quarterly,  was  only 
paid  twice  a  year, — in  the  Spring  and  July,  when  Mr.  Evans  was  at  Haverfordwest 
on  other  business.  He  received  the  rent  due  at  those  times  himself  at  the  mill. 
Entries  were  made  in  a  page  of  the  partnership  book  ;  the  page  being  headed  "John 
Evans,  Esq.,"  and  the  items  entered  thus, — Paid  rent,  so  much,  with  the  date ;  and  to 
each  entry  .Mr.  E\ans  put  his  signature  on  the  receipt  of  the  amount  paid.  These 
payments  of  rent  were  carried  regularly  to  the  account  of  expenditure,  and  were 
deducted  annually  from  the  gross  profits,  along  with  the  other  items  of  expenditure. 

The  four  partners  lived  together  in  the  house,  and  [5]  the  household  expenses 
were  carried  to  the  partnership  account. 

Up  to  Midsummer,  1857,  the  business  had  been  carried  on  in  the  name  of  Benjamin 
Harvey  alone.  At  that  time,  the  firm  appeared  publicly  as  "Harvey  &  vSons  ;"  and 
the  licence  from  the  Excise  was  granted  to  the  four.  The  rent  continued  to  be  jjaid 
in  the  same  manner  as  before.  Evans  became  aware  of  the  e.xistence  of  the  partnership 
some  time  previous  to  1851  ;  and  Lloyd  was  aware  of  it  from  the  fii'st,  in  1842. 

From  Midsummer,  1857,  the  four  were  rated  for  the  premises  ;  and  all  the  necessary 
rates  had  been  paid. 

The  premises  were  of  more  than  the  clear  yearly  value  of  401. 

In  support  of  the  objection  it  was  urged  that  the  claimants  did  not  occupy  as 
tenants,  as  required  by  the  27th  section  of  the  2  W.  4,  c.  45. 

On  the  part  of  the  claimants,  it  was  argued  that  they  were  either  joint^tenants  with 
Benjamin  Harvey,  or  were  his  under-tenants  :  and  the  cases  of  Rex  v.  Duns  Tew, 
1  Burr.  C.  S.  398,  Ikx  v.  Seamer,  6  T.  R.  554,  and  7?c.c  v.  Tonhridqe  (Inhabitants),  6  B. 
&  C.  88,  9  D.  &  R.  128,  were  cited. 

The  revising-barrister  decided  in  favour  of  the  franchise,  that  the  claimants  occupied 
as  tenants,  and  inserted  their  names  in  the  list. 

The  question  for  the  opinion  of  the  court  was,  whether  the  relation  of  landlot-d 
and  tenant  was  created  between  the  claimants  and  any  one  by  the  above  facts,  so  as 
to  entitle  them  to  votes  under  the  2  W.  4,  c.  45,  s.  27.     If  the  court  should  be  of 
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opinion  in  the  negative,  the  register  was  to  be  amended,  by  striking  out  the  names  of 
the  three  claimants  from  the  above  list.     The  three  claims  were  consolidated. 

Welsby,  for  the  appellant.  The  claimants  neither  [6]  occupied  as  joint-tenants 
with  their  father  Benjamin  Harvey,  nor  as  tenants  under  him.  It  appears  from  the 
statement  of  the  case,  that  Benjamin  Harvey,  in  November,  18.36,  took  an  as.signment 
of  a  lease  of  the  premises  in  (juestion  from  Lloyd,  the  lessee,  and  paid  rent  to  the 
owner  of  the  fee,  Evans ;  that  he  afterwai'ds  took  his  three  sons,  the  respondents, 
into  partnership ;  and  that  the  four  carried  on  business  at  and  lived  upon  the 
premises.  It  is  clear  that  the  respondents  never  became  joint-tetiants  with  their  father 
under  Evans :  nor  is  there  any  statement  in  the  case  that  Evans  was  aware  that  the 
three  sons  lived  upon  the  premises,  or  in  any  sense  occupied  them.  The  mere  fact  of 
the  claimants  being  rated  in  respect  of  their  occupation  is  not  sufficient :  to  entitle 
them  to  be  registered,  they  must  be  in  the  occupation  of  the  premises  "  as  owners  or 
tenants"  within  the  27th  section  of  the  2  W.  4,  c.  45:  Ilealh,  App.,  Ilai/nes,  Besp., 
3  C.  B.  (N.  S.)  389,  1  K.  &  G.  99.  [Williams,  J.  The  claimants  clearly  did  not 
occupy  as  tenants  of  Evans.  Power,  for  the  respondents,  intimated  that  he  should 
contend  that  the  claimants  were  under-tenants  to  Benjamin  Harvey,  the  father.] 
There  is  no  express  tenancy  :  nor  are  there  any  facts  stated  from  which  such  tenancy 
can  be  implied.  On  the  conti'ary,  the  circumstance  of  their  occupying  the  premises 
as  partners,  tends  rathei'  to  rebut  the  inference  of  a  tenancy.     The  court  called  on — 

Power,  Q.  C,  for  the  respondents.  The  claimants  occupy  the  premises  jointly 
with  their  father,  as  tenants  to  him :  the  rent  is  paid  by  the  four  in  e(iual  propor- 
tions, as  well  as  the  rates.  Each,  in  point  of  fact,  is  the  occupier  of  an  undivided 
fourth  of  the  premi-ses.  [Cockburn,  C.  J.  To  whom  do  the  claimants  pay  rent?] 
To  the  father.  Each  pays  a  fourth,  though  the  father  [7]  is  responsible  to  Evans, 
the  landlord,  for  the  whole.  [Crowder,  J.  What  lemedy  would  Benjamin  Harvey 
have  for  the  rent?]  A  remedy  by  action,  probably:  but  that  is  immaterial.  It  is 
enough  under  the  2  W.  4,  c.  45,  s.  27,  that  there  is  a  tenancy.  At  all  events,  the 
father  would  have  a  remedy  in  equity  for  the  rent.  [Cockburn,  C.  J.  Is  not  the 
occupation  by  the  sons  altogether  permissive  1  Would  they  have  any  right  to  consider 
themselves  tenants,  if  the  business  ceased  to  be  carried  on  upon  the  pi'emises  ?]  So 
long  as  they  occupied  and  paid  rent,  they  would  be  tenants.  That  this  would  be 
a  sufficient  tenancy  to  satisfy  the  statute  13  &  14  Car.  2,  c.  1 2,  is  clear  from  the  cases 
of  Hex  \.  The  Inliahitanh  of  Duns  Tew,  Burr.  S.  C.  398,  The  King  v.  The  Inhahitauts  of 
Seacrofl,  i  M.  &  Selw.  472,  and  The  King  v.  The  Inhahilanh  of  St.  John,  Glashmlmri/, 
1  B.  &  Aid.  481.  In  the  former  of  these  cases,  the  facts,  which  it  is  almost  impossible 
to  distinguish  from  the  present  case,  were  these : — Richard  Cluflkins,  the  paupei',  was 
born  in  Sandford  ;  and  afterwards,  together  with  John  Goodwin,  his  father-in-law, 
rented  a  baigain  at  Duns  Tew,  at  811.  a  year,  as  partners,  and  liv'cd  there  twelve  yeai'S. 
In  1747,  they  liclong  aljout  to  leave  Duns  Tew,  John  Goodwin  alone  went  to  Mr. 
Keek's  agent,  at  Little  Tew,  and  took  a  farm  at  521.  a  year,  for  four  years.  After 
such  taking,  and  before  the  farm  was  entered  upon,  Gufl'kins  inquii-ed  of  Goodwin 
whether  he  depended  upon  his  going  with  him  to  Little  Tew  ;  to  which  Goodwin 
replied  that  he  did,  foi-  he  could  not  go  on  without  him.  Goodwin  and  Gull'kins 
removed  fiom  Duns  Tew  to  Little  Tew  with  their  whole  joint  stock,  to  the  value  of 
moie  than  1001.,  and  managed  the  farm  together  for  .seven  years,  both  of  them  residing 
theieon.  Keck  gave  his  receipts  for  rent  to  Goodwin  only,  and  once,  wiien  Keek  was 
obliged  to  distrain,  the  distress  was  made  upon  the  stock  which  [8]  Keck  supposed 
to  be  Goodwin's  only,  and  (ioodwin  alone  gave  a  bill  of  sale  of  the  stock,  and  Guii'kins 
then  stood  by,  without  intei'posing.  At  the  exjiiratiori  of  seven  years,  Gufl'kins  went 
ofi'  from  the  farm,  and  Goodwin  took  the  whole  stock,  allowing  (Jutl'kins  (i2l.  for  his 
miiiety  tlicreof.  Two  ju.stices  having  made  an  orfler  for  the  removal  of  Gufl'kins  and 
his  family  fiom  Little  Tew  t(j  i)uns  Tew,  which  was  confirmed  by  the  sessions,  a  s])ccial 
case  was  stated  for  the  oi)inion  of  the  coui't  of  King's  Bench  ;  and,  after  time  taken 
to  consider,  Denison,  J.,  in  giving  the  judgment  of  the  (-oiu't,  said  :  "  We  are  all  of  us 
of  opinion  that  Gufl'kins  gained  a  settlement  in  Jiittlo  Tew,  upon  tiie  state  of  this  case  ; 
for,  we  consider  him  (being  taken  in  paitnci'  by  (Joodwin)  as  having  an  interest  in  the 
farm,  at  least  as  a  tenant  at  will  to  Goodwin  of  the  moiety  of  a  farm  worth  521.  per 
aninnu  for  the  whole  of  it,  and  consei|uently  his  moiety  above  lOl.  per  aninun.  There- 
for'e,  we  are  of  opinion  that  Gutrkins  is  within  13  &  14  Car.  2,  e  12,  and  gained 
a  settlement  at  Little  Tow. "     The  case  of   Tlw  King  v.  Tlte  Inluibilanlx  of  iJuns  Tew 
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was  acted  upon  in  The  King  v.  The  Inhabitants  of  Seamer,  6  T.  E.  554,  where  A.  agreed 
with  B.,  on  B.'s  taking  a  farm  of  C.  of  the  yearly  vahie  of  1201.,  to  become  joint 
partner  with  B.  in  the  stock  and  farm,  but  there  was  no  agreement  between  A.  &  C.  ; 
and  it  was  held  that  A.,  who  lived  with  B.  on  the  farm  more  than  forty  daj's,  thereby 
gained  a  settlement, — Lord  Kenyon  observing,  that,  "whether  the  pauper  were 
considered  as  a  joint-tenant  with  his  brother,  or  as  vinder-tenant,  he  equally  gained 
a  settlement."  These  cases  are  commented  upon  in  Elliott  on  Eegistration,  2nd  edit. 
209,  where  it  is  said  :  "  Where  the  owner  of  a  house  wishes  to  create  a  joint^tenancy 
between  himself  and  partners,  the  usual  form  is  for  him  to  demise  to  a  trustee,  who 
then  demises  to  the  firm,  by  which  means  a  joint-[9]-tenancy  is  created  between  them, 
and  all  the  pai'tners  occupy  with  equal  rights  over  the  whole  house.  But  it  would 
rather  appear  that  without  such  a  form,  where  the  owner  or  lessee  of  a  house,  &c., 
does  anj'  act  which  in  point  of  law  amounts  to  a  demise  of  an  undivided  moiety  thereof 
to  another  person,  which  gives  such  other  person  an  equal  right  with  himself  over  the 
whole,  they  become  tenants  in  common  of  the  house,  &c.  :  and,  unless  the  house,  &c. 
be  of  the  value  of  201.  neither  of  them  can  vote.  Where  John  and  Thomas  Yates, 
brothel's,  agreed  to  be  joint  proprietors  of  a  farm  and  the  stock  upon  it,  each  con- 
tributing his  share  of  the  capital,  &c.  ;  the  farm  was  taken  by  Thomas  alone,  but  each 
was  equally  liable,  as  between  themselves,  to  the  rent  and  outgoings,  and  entitled  to 
a  moiety  of  the  profits  :  the  court  held  that  John  as  well  as  Thomas  thereby  gained 
a  settlement:  .lohn  was  either  a  joint-tenant  with  him,  or  under-tenant  to  him  of 
a  moiety,  and  in  either  ca.se  gained  a  settlement :  Hex  v.  Seamer,  6  T.  R.  554.  So, 
where  a  man  and  his  father-in-law  jointly  rented  a  farm  in  Duns  Tew  ;  the  father  then 
took  a  farm  in  his  own  name  in  Little  Tew,  but  both  removed  to  it,  and  stocked  and 
managed  it  jointly,  and  resided  upon  it  four  years  :  the  court  held  that  the  son-in-law 
as  well  as  the  father-in-law  thereby  gained  a  settlement  in  Little  Tew  ;  although  he 
did  not  join  with  his  father-in-law  in  taking  the  farm  from  the  landlord,  he  was  partner 
with  him,  and  must  be  deemed  as  tenant  at  will  of  a  moiety  of  the  farm  :  Hex  v.  Dims 
Tew,  Burr.  S.  C.  398."  [Cockburn,  C.  J.  The  words  of  the  13  &  U  Car.  2,  c.  1 2,  s.  1, 
are,  "  coming  to  settle  : "  it  has  been  assumed  that  that  means  that  the  party  must 
come  and  settle  as  tenant.  But  here  we  ha\'e  an  act  of  pailiament  introducing  the 
word  as  a  condition, — "shall  occupy  as  owner  or  tenant."]  In  what  character  do 
these  persons  occupy  [10]  if  not  as  tenants  1  [Byles,  J.  77w  King  v.  'The  Inhabitants 
of  SearroJ't,  2  M.  &  Selw.  472,  does  not  shew  that,  to  satisfy  the  13  it  14  Car.  2,  c.  12, 
the  occupation  must  be  as  tenant.  Welsby.  The  King  v.  The  Inhabitants  of  St.  Mary, 
Nndngtm\,  5  B.  &  Ad.  540,  decides  precisely  the  other  way  :  there,  a  curate  licensed 
by  the  bishop  at  a  yearly  salary,  according  to  the  57  G.  3,  c.  99,  resided  in  the  rectory- 
house,  which  was  assigned  to  him  pursuant  to  the  same  statute,  and  was  above  the 
value  of  101.  a  year,  for  more  than  forty  days  before  the  passing  of  the  59  U.  3,  c.  50  : 
and  it  was  held,  that  this  was  a  "coming  to  settle"  within  the  statute  13  &  14  Car.  2, 
c.  12,  and  that  a  settlement  was  gained  thereby.]  In  order  to  bring  the  c;ise  within 
the  27th  section  of  the  Refoi'm  Act,  it  is  not  necessary  to  make  out  the  precise  nature 
of  the  tenancy.  Such  a  tenancy  as  would  suttice  to  the  acquisition  of  a  settlement 
under  the  13  &  14  Car.  2,  c.  12,  is  surely  enough  to  entitle  the  party  to  the  exercise 
of  the  franchise  under  the  Reform  Act. 

Welsby,  in  reply.  Undoubtedly  Mr.  Justice  Denison,  in  The  King  v.  The  Inhabitants 
of  Duns  Tew,  and  Lord  Kenyon,  in  The  King  v.  I'hs  Inhabitants  of  Seamer,  held,  though 
upon  the  words  of  a  statute  ditt'eiingifrom  those  of  the  statute  now  under  consideration, 
that,  under  circumstances  not  materially  diftering  from  the  present,  a  tenancy  was 
created.     But,  since  the  case  of  The  King  v.  The  Inhabitants  of  St.  Mary,  Newington, 

5  B.  &  Ad.  540,  those  cases  can  no  longer  be  considered  to  be  law.  The  judgment 
of  the  court  in  The  King  v.  The  Inhabitants  of  Duns  Tew  is  founded  upon  a  case  which 
did  not  warrant  the  decision.  Denison,  J.,  says  :  "  A  tenancy  at  will  is  sufficient  to 
gain  a  .settlement.  So  it  was  determined  in  1  Sir  J.  Stra.  502,  between  the  parishes 
of  Cranly  and  St.  Mary,  Guildford,  on  9  &  10  [11]  W.  3,  c.  11.  The  reason  of  that 
case  will  govern  this  :  for,  theie,  a  certificate-man  agreed  with  the  lessee  of  a  mill,  that 
he  should  occupy  the  mill,  and  pay  121.  per  annum;  and  there  was  no  under-lease 
or  as.signment ;  but,  in  pursuance  of  that  agreement,  the  certificate-man  occupied 
the  mill  two  years  together,  and  paid  the  rent :  and  it  was  holden,  that,  if  this  was 
not  an  absolute  lease  for  a  3'e<ar  (as  Mr.  Justice  Eyre  said  it  was,  the  rent  being 
reserved  as  a  rent  for  a  year),  yet  it  was  undoubtedly  a  lease  at  will,  which  is  sutiicieut 
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to  gain  a  settlement."  In  Heath,  App.,  Hai/nes,  Eesp.,  ante,  vol.  iii.  p.  389,  1  K.  &  G. 
99,  it  was  held,  that,  to  entitle  a  party  to  be  registered  in  respect  of  an  occupation 
as  tenant,  under  the  27111  section  of  the  Reform  Act,  there  must  be  a  contract  of 
tenancy,  ^\'hat  contract  is  there  here  ?  If  the  three  sons  are  tenants  at  will,  of  what 
are  the}' tenants?  and  under  whom  ?  and  what  rent  is  reserved'?  It  cannot  be  said 
that  there  is  a  demise  to  the  partnei'ship  ;  for,  that  includes  Benjamin  Harvey  himself. 
[Byles,  J.  Suppose  A.,  seised  in  fee,  demises  to  himself  and  B.,  what  is  the  result?] 
As  to  A.'s  share,  the  demise  would  be  inoperative. 

CoCKBURN,  C.  J.  I  am  of  opinion  that  the  decision  of  the  reWsingbarrister  in  this 
case  was  right.  The  cases  refei-red  to,  of  Tkr  King  v.  The  InhahifanU  of  Duns  Ten:,  Bun-. 
8.  C.  398,  and  The  King  v.  The  InhahitanU  of  Seamcr,  6  T.  R.  5-54,  seem  to  me  to  be 
authorities  in  point ;  because,  though  the  terms  of  the  statute  upon  which  those 
decisions  <lepended  and  those  of  the  statute  now  in  question  are  not  identicallj'  the 
same,  still  it  is  plain  that  the  court  were  there  considering  whether  the  relation  of 
tenant  existed  ;  it  being  assumed,  that,  in  order  to  gain  a  settlement  under  the  13  &  14 
Car.  2,  c.  12,  the  occupation  must  be  as  tenant.  It  is  unnecessary  for  us  to  consider 
whether  or  not  the  reasoning  upon  which  [12]  those  cases  proceeded  was  well  founded  : 
we  mu.st  assume  the  decisions  to  be  correct :  and  I  see  no  reason  why  more  strictness 
should  bo  required  in  detining  what  constitutes  a  tenancy  for  the  purpose  of  the 
electoral  franchise  under  the  Reform  Act,  than  was  required  for  the  purpose  of 
establishing  a  settlement  undei-  the  13  .fe  1 4  Car.  2,  c.  12.  I  am  by  no  means  desirous 
of  being  undeistood  as  intimating  any  doubt  as  to  the  propriety  of  those  two  decisions  ; 
the  view  thrown  out  by  my  brothei-  Byles  is  perhaps  enough  to  explain  them.  The 
facts  of  the  present  case  are  these  :— Benjamin  Harvey,  being  a.ssignee  of  the  lease 
of  the  premises  in  question,  and  entering  into  partnership  with  his  three  sons,  demises 
the  premises  to  the  partnership  at  will  in  undivided  shares  :  and,  though  true  it  is 
that  a  man  cannot  become  tenant  to  himself,  so  that  his  share  would  merge  in  the 
rest,  I  see  no  reason  why  the  demise  should  not  enure  for  the  benefit  of  the  others ; 
and  then  the  three  sons  (the  claimants)  would  be  tenants  in  common,  and  all  (the  value 
being  sufiicient)  entitled  to  be  registered  as  tenants  within  the  27th  section  of  the 
Reform  Act.  Whether,  therefore,  we  deal  with  this  case  upon  principle  or  upon 
authority,  it  appears  to  me  that  the  claimants  are  entitled  to  be  registered  in  respect 
of  an  occupation  as  tenants  within  the  statute. 

Wii,Li.A.MS,  J.  I  am  of  the  .same  opinion.  The  short  facts  of  the  case  are  these: — 
Benjamin  Harvey,  being  either  under-lessee  or  assignee  of  a  mill  and  premises,  takes 
his  three  sons  into  partnership.  It  is  a  necessary  part  of  their  business  as  partners 
that  they  should  have  the  occupation  in  common  of  the  mill.  The  question  is  what 
is  the  i)()sition  of  the  sons  when  thus  put  into  po.ssession  of  the  premises  as  partners. 
I  was  at  first  disposed  to  think  that  Benjamin  Hai'vey  was  alone  the  [13]  tenant,  and 
that  his  three  sons  and  partneis  had  a  sort  of  permissive  occupation  under  him.  If 
that  had  been  so,  it  is  clear  that  they  would  not  have  acquired  the  franchise,  there 
being  no  relation  of  landlord  and  tenant,  which  is  requisite  for  that  purpose.  But, 
when  I  find  that  the  court  of  King's  Bench  in  two  cases  the  circumstances  of  which 
w-cre  almost  identical  entertained  a  difi'erent  view,  I  have  no  hesitation  in  abandoning 
my  first  impression  In  the  former  of  those  two  cases, — The  Kin;/  v.  The  inhabitants 
of  Duns  Tew, — Goodwin  was  oi'iginally  the  sole  tenant  of  the  farm.  One  Gtili'kins  was 
aftciwards  taken  into  partnership  by  Ooodwin,  and  they  jointly  occupied  the  farm 
with  their  common  stock  :  and  the  very  question  arose  there  which  is  raised  hero,  viz. 
whethei'  both  could  be  considered  as  tenants  ;  and  the  court  of  King's  Bench,  after 
taking  time  to  consider,  hold  that  Gufi'kins  did  occupy  as  tenant,  having  an  interest 
as  such  in  the  farm,  at  the  least  as  tenant  at  will  to  Goodwin  of  an  undivided  moiety. 
Applyitig  the  reasoning  of  that  case  to  the  circumstances  of  the  present,  1  think  it  is 
impossible  to  avoid  coming  to  the  conclusion  that  the  three  sons  of  Benjamin  Harvey  had 
an  interest  in  the  mill  and  premises  in  question  at  the  lowest  as  tenants  at  will  to  their 
father.  The  ca.sc  of  The  King  v.  The  Inhalnlants  of  Unns  Tcir  was  recognised  and  acted 
upon  in  The  King  v.  The  Inhalnlants  of  Seamer,  6  T.  R.  •5.54  ;  and  I  think  we  cannot 
do  wrong  in  following  it.  The  result  is  tli.U  we  hold  that  the  conclusion  to  which  the 
revising-barrisler  came  was  right. 

ChdWHEK,  .1.  I  was  at  first  inclined  to  think  that  the  facts  found  by  the  rovising- 
barristei'  in  this  case  di<l  not  slunv  a  tenancy  in  the  clainiants  ;  l)ut,  upon  further  con- 
sidei'ation,  I  am  unable  to  avoid  ariiving  at  [14]  the  conclusion  at  wliicli  the  rest  ol 
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the  coui't  have  arrived,  upon  the  authority  of  the  two  cases  of  The  King  v.  The  Inhahi- 
tantf:  of  Duns  Tew  and  The  King  v.  The  Inhabitants  of  Seamer.  The  first  is  in  its  circum- 
stances not  to  be  distinguished  from  the  present.  It  is  true  that  in  both  those  cases 
the  question  arose  as  to  the  settlement  of  a  pauper :  and  the  contention  here  is,  that, 
under  the  statute  13  &  14  Car.  2,  c.  12,  it  was  not  necessary  to  the  gaining  of  a  settle- 
ment that  there  should  be  a  tenanc}'.  It  is  needless  to  discuss  that  upon  the  present 
occasion,  because  it  is  quite  clear,  that,  in  the  case  of  The  King  v.  Ths  Inhahilants  of 
Duns  Teu;  both  court  and  counsel  assumed  it  to  be  necessary  to  the  acquisition  of 
a  settlement  that  a  tenancy  should  exist.  There,  an  individual  took  a  farm,  and 
afterwards  associated  another  with  him  in  the  occupation,  as  a  partner ;  and  the 
question  was  whether  the  person  thus  introduced  acquired  the  character  of  a  tenant. 
The  question  here  is,  whether  the  introduction  by  Benjamin  Harvey  of  his  three  sons 
into  the  joint-occupation  with  him  of  the  mill  constituted  them  tenants.  It  seems  to 
me  to  be  utterly  impossible  to  hold  that  it  did  not,  without  overruling  the  two  eases 
I  have  referred  to.  It  was  clearly  the  intention  of  the  parties  that  the  three  sons 
should  be  jointly  and  equally  liable  to  the  rent  with  the  father  :  and  it  is  found  as 
a  fact  that  the  rent  was  regularly  paid  out  of  the  partnership  funds.  There  was, 
therefore,  a  tenancy  of  some  sort ;  and,  the  value  being  sufficient  to  confer  the 
franchise  upon  each  of  the  partners  under  the  27th  section  of  the  Keform  Act,  the 
claimants  were  entitled  to  be  legistered,  and  consequently  the  decision  of  the  revising- 
barrister  was  correct,  and  must  be  affirmed. 

Byles,  J.  I  also  am  of  opinion  that  the  decision  of  the  revising-barrister  was 
light :  and  I  found  my  opinion  [15]  upon  the  two  cases  of  The  King  v.  The  Inhabitants 
of  Duns  Tew  and  The  King  v.  The  Inhaliitants  of  Seamer,  and  especially  the  former.  It 
is  clear,  I  think,  that  it  was  not  necessary  for  the  court  there  to  decide  that  a  tenancy 
was  requisite  to  the  acquisition  of  a  settlement  under  the  statute  1.3  &  14  Car.  2,  c.  12. 
The  court,  however,  assumed  that  it  was  necessary.  That  was  the  ratio  decidendi. 
The  result  of  the  transaction  between  Benjamin  Harvey  and  the  claimants  here  is, 
that  there  was  a  sub-demise  of  the  premises  to  the  three  sons  as  partners  and  tenants 
in  common  of  undivided  shares  with  their  father.  The  decision  of  the  revising- 
barrister  must  be  affirmed. 

Power,  for  the  respondents,  asked  for  costs. 

CoCKBURN,  C.  J.  (after  conferring  with  the  rest  of  the  court).  Where  the  decision 
in  favour  of  the  respondent  supports  the  franchise,  it  has  been  usual  to  allow  him  his 
costs,  unless  it  be  a  case  of  reasonable  doubt, — De  Boinville,  App.,  Arnold,  licsp.,  ante, 
vol.  i.  p.  22  ;  Clark,  App.,  The  Overseers  of  St.  Mart/,  Bury  St.  Edmunds,  Besp.,  ante, 
vol.  i.  p.  23.  In  this  case  we  are  all  of  opinion  that  the  respondents  should  have 
their  costs. 

Appeal  dismissed,  with  costs. 

[16]    County  of  Buckingham. 

Thomas  Henry  Cooper,  Appellant,  Arthur  Ashfield,  Respondent. 

Nov.  16th,  1858. 

[S.  C.  K.  &  G.  200 ;   28  L.  J.  C.  P.  35 ;  5  Jur.  N.  S.  293.] 

A.  and  fifty  other  persons  became  entitled  by  purchase  from  certain  land-ta.x  commis- 
sioners, under  the  provisions  of  the  42  G.  3,  c.  116,  each  to  a  fifty-first  part  of 
1051.  8s.  lid.  of  land-tax  as  a  fee-farm  rent,  1041.  lis.  4d.  of  which  was  charged 
upon  land  belonging  to  one  Lee,  and  the  remainder  {17s.  7d.)  upon  land  belonging 
to  one  Kush.  In  the  fourth  column  of  the  list  of  voters,  the  name  of  Lee  only  was 
inserted  as  the  owner  of  the  property  out  of  which  the  fee-farm  rent  issued,  no 
mention  being  made  therein  of  that  of  Eush  : — Held,  that,  the  amount  of  land-tax 
assessed  upon  Lee's  land  being  sufficient  to  confer  a  right  of  voting  upon  each  of 
the  claimants,  the  description  of  the  property'  out  of  which  it  issued  was  sufficient. 
— Semble,  that  the  qualification  was  well  described  as  a  "  fee-farm  rent,"  without 
stating  the  proportion  payable  to  the  individual  claimant,  or  alleging  it  to  be  an 
undivided  part :  but  that,  at  all  events,  the  misdescription,  if  any,  was  one  which 
the  revising-barrister  had  power  to  amend,  under  the  6  &  7  Vict.  c.  18,  s.  40. 

At  the  court    held    before,  &c.,  to  revise  the  lists  of  voters  for  the    county  of 
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Buckingham,  at,  &c.,  Thomas  Henry  Cooper  objecteJ  to  the  name  of  Arthur  Ashfield 
being  retained  on  the  list  of  voters  for  the  parish  of  Hartwell,  Aylesbury. 

The  name  of  Arthur  Ashfield  was  inserted  in  the  list  of  voters  for  the  parish  of 
Hardwell,  in  the  following  form  : — 


Ashfield,  Arthur. 


Bath.     Freehold  fee-farm  rent  out 
of  houses  and  lands. 


John  Lee,  Esq., 
Hartwell. 


The  facts  of  the  case  were  as  follows: — On  the  26th  of  October,  180.5,  Scrope 
Barnard  and  William  Rickford,  two  of  the  commissioners  appointed  for  the  purposes 
of  the  act  intituled  "  An  act  for  consolidating  the  provisions  of  the  several  acts  passed 
for  the  redemption  and  .sale  of  the  land-tax  into  one  act,  and  for  making  further  provi- 
sion for  the  redemption  and  sale  thereof,  and  for  removing  doubts  respecting  the  right 
of  persons  claiming  to  vote  at  elections  for  knights  of  the  shii'c  and  other  members  to 
serve  in  parliament  in  respect  of  messuages,  lands,  or  tenements,  the  land-tax  upon 
which  shall  have  been  redeemed  or  purchased"  (4'J  G.  3,  c.  116),  for  the  county  of 
Buckingham,  contracted  and  agreed  with  William  Lloyd  and  fifty  other  persons  therein 
named,  by  a  certain  contract  under  their  hands  and  seals,  duly  recorded  in  the  office 
of  the  clerk  of  the  [17]  peace  for  the  said  county  (an  examined  and  certified  copy  of 
which  was  annexed  to  and  was  to  be  taken  as  part  of  the  case),  for  the  sale  to  them, 
in  equal  shares,  as  tenants  in  common,  of  1051.  8s.  lid.  land-tax,  as  a  fee-farm  rent, 
being  the  land-tax  charged  upon  divers  messuages,  houses,  buildings,  lands,  tenements, 
and  hereditaments,  with  their  appurtenances,  in  the  said  parish  of  Hartwell,  in  the 
said  county  of  Buckingham,  belonging  to  the  Rev.  Sir  G.  Lee,  Bart.,  which  said  several 
premises  were  severally  assessed  in  the  assessment  made  for  the  said  parish  of  Hart- 
well for  the  year  180-5,  at  the  gross  sum  of  1041.  lis.  4d.,  and  also  upon  a  certain 
other  messuage,  with  the  appurtenances,  situate  and  being  in  the  said  parish  of  Hart- 
well, belonging  to  the  Rev.  John  Rush,  clerk,  which  last-mentioned  premises  were 
assessed  in  the  same  assessment  at  the  sum  of  17s.  7d.,  making  in  the  whole  the 
amount  of  the  above  sum  of  1051.  8s.  lid.,  the  consideration  for  such  contract,  agree- 
ment, and  sale  being  38661.  7s.,  capital  stock  in  the  31.  per  cent.  Consolidated  and 
Reduced  Bank  Annuities,  or  one  of  them,  to  be  transferred  to  the  commissioners 
for  the  reduction  of  the  national  debt  at  the  Bank  of  England,  in  certain  yearly 
proportions. 

By  divers  mesne  assignments,  and  ultimately  by  an  indenture  bearing  date  the 
23rd  of  July,  1823,  Arthur  Ashfield  became  possessed  in  fee  of  the  share  or  interest 
of  the  said  William  Lloyd,  one  of  the  parties  mentioned  in  the  said  contract,  in  the 
said  fee-farm  rent  created  thereby  as  above  stated. 

The  Rev.  John  Rush  mentioned  in  the  original  contract  was  the  rector  of  the 
parish  of  Hartwell ;  and,  on  his  death,  the  hereditaments  upon  which  the  sum  of 
17s.  7d.,  part  of  the  aljove  fee-farm  rent  was  charged,  became  vested  in  his  successor, 
the  Rev.  Charles  Lowndes,  who  is  now,  as  such  rector,  the  owner  of  the  said 
hereditaments. 

[18]  It  \vas  ol)iected  that  one  fee-faTin  rent  alone  was  created  by  the  contract 
above  mentioned,  under  the  operation  of  the  statute  42  (4.  3,  c.  116,  equal  to  the  land- 
tax  redeemed  ;  that,  as  the  respective  purchasers  held  as  tenants  in  common,  each  was 
only  entitled  tolas  undivided  share  in  that  one  fee-farm  rent;  and  that  the  nature 
of  the  qualification  was  consequently  erroneously  entered  in  the  third  column.  It 
was  also  objected  that  the  foui'th  colunui  ought  to  have  contained  the  names  of  lioth 
the  ownei's  of  the  properties  on  which  such  fec-faiin  rent  was  chai'gcd  ;  and  that  the 
revising-barrister  had  no  power  to  alter  the  description  of  the  nature  of  the  qualifica- 
tion in  the  third  column,  by  prefixing  thereto  the  words  "one  undivided  fiftyoneth* 
part  of  and  in  a,"  or  to  insert  the  name  of  the  present  owner  of  the  property  originally 
belonging  to  the  Rev.  John  Rush. 

The  rovising-barristei'  held  that  the  description  of  the  nature  of  the  (|ualification 
in  the  third  column  was  erroneous,  and  that  he  had  the  ])owcr  to  prefix  thereto  the 
words  "one  undivided  fiftyoneth  pait  of  and  in  a,"  which  he  accordingly  did.  Ho 
also  held,  that  it  was  unnecessary  to  insert  the  names  of  both  the  owners  of  the  pro- 

*  Sic. 
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perties  upon  which  the  said  fee-farm  rent  was  charged,  in  the  fourth  column  :  and 
that,  if  necessary,  he  had  no  powei-  to  do  so.  He  therefore  refused  to  insei-t  the  name 
of  the  present  owner  of  the  property  formerly  belonging  to  Mr.  Eu.sh,  in  the  fourth 
column. 

The  validity  of  nineteen  other  votes  being  involved  in  the  principal  decision,  they 
were  consolidated  with  the  principal  case. 

Appended  to  the  case  was  a  certified  copy  of  the  contract  for  the  redemption  of 
the  land-tax,  inrolled  with  the  clerk  of  the  peace  for  the  county  of  Bucks,  which  was 
as  follows  : — 

"  Know  all  men,  that  we,  Scrope  Bernard,  Esq.,  and  [19]  William  Kickford,  Esq., 
two  of  the  commissioners  appointed  for  the  purposes  of  an  act  intituled,  &c.  (42  G.  3, 
c.  116),  for  the  county  of  Buckingham,  do  hereby  certifj'  that  we  have  contracted  and 
agreed  with  William  Lloyd,  of  Aston,  in  the  county  of  Salop,  Esq.  (and  fifty  other 
per.sons),  for  the  sale  to  them,  in  equal  shares,  as  tenants  in  common,  of  10-51.  8s.  lid. 
land-tax,  as  a  fee-farm  rent,  being  the  land-tax  charged  upon  the  capital  messuage  or 
mansion-house,  offices,  stables,  and  other  outbuildings,  courts,  yards,  gardens,  orchards, 
pleasure-gi'ounds,  lawns,  shrubberies,  plantations,  nurseries,  arable,  meadow,  pasture, 
coppice,  and  wood,  grounds,  lands,  tenements,  and  hereditaments,  with  their  appur- 
nances,  situate  and  being  in  the  parish  of  Hartwell,  in  the  county  of  Buckingham, 
belonging  to  the  Eev.  Sir  George  Lee,  Bart.,  now  in  the  occupation  of  William  Blake, 
Esq.,  and  which  premises  are  assessed  in  the  assessment  made  for  the  parish  of  Hart 
well  for  the  year  1805,  as  follows,  viz.  Sir  G.  Lee,  Bart.,  proprietor,  ^V.  Blake,  Esq., 
occupier,  1-tl.  19s.  7d.  sum  assessed:  and  upon  the  messuage,  with  the  outhouses, 
closes,  or  grounds,  inclosed  lands,  tenements,  and  hereditaments,  with  their  appur- 
tenances, situate  and  being  in  the  parish  of  Hartwell  aforesaid,  belonging  to  the  said 
Sir  G.  Lee,  in  the  occupation  of  William  Watkins,  the  eldei',  which  last-mentioned 
premises  are  assessed  in  the  same  assessment  as  follows,  viz.  Sir  G.  Lee,  Bart.,  pro- 
prietor, William  Watkins,  sen.,  occupier,  251.  17s.  sum  assessed  ;  and  upon  the  messuage, 
with  the  outhouses,  closes,  or  grounds,  inclosed  lands,  tenements,  and  hereditaments, 
with  their  appurtenances,  situate  and  being  in  the  parish  of  Hartwell  aforesaid,  belonging 
to  the  said  Sir  G.  Lee,  in  the  occupation  of  Joseph  Monk,  which  last-mentioned  premises 
are  assessed  in  the  .same  assessment  as  follows,  viz.  Sir  G.  Lee,  Bart.,  proprietor,  Joseph 
Monk,  occupier,  281.  15s.  9d.  sum  assessed  ;  and  upon  the  outbuildings,  [20]  closes,  or 
grounds,  inclosed  lands,  tenements,  and  hereditaments,  with  their  appurtenances,  situate 
and  being  in  the  parish  of  Hartwell  aforesaid,  belonging  to  the  said  Sir  G.  Lee,  in  the 
occupation  of  William  Haj'ward,  which  lastrmentioned  premises  are  assessed  in  the  same 
assessment  as  follows,  viz.  Sir  G.  Lee,  Bart.,  proprietor,  William  Havward,  occupier, 
191.  16s.  6d.  sum  assessed;  and  upon  the  outbuildings,  closes,  or  grounds,  inclosed 
lands,  tenements,  and  hereditaments,  with  their  appurtenances,  situate  and  being  in 
the  parish  of  Hartwell  aforesaid,  belonging  to  the  said  Sir  G.  Lee,  in  the  occupation 
of  Benjamin  Todd,  which  last-mentioned  premises  are  assessed  in  the  same  assessment 
as  follows,  viz.  Sir  G.  Lee,  Bait.,  proprietor,  Benjamin  Todd,  occupier,  151.  2s.  6d. 
sum  assessed  ;  and  also  upon  the  messuage,  with  the  outbuildings,  yards,  gardens,  and 
other  appurtenances,  situate  and  being  in  the  parish  of  Hartwell  aforesaid,  belonging 
to  the  Kev.  John  Kush,  clerk,  in  the  occupation  of  the  said  Sir  G.  Lee,  Bart.,  which 
last-mentioned  premises  are  assessed  in  the  same  assessment  as  follows,  viz.  Kev.  Mr. 
Rush,  proprietor.  Sir  G.  Lee,  Bart.,  occupier,  17s.  7d.  sum  assessed, — making  in  the 
whole  the  amount  of  the  above  sum  of  1051.  8s.  lid. 

"The  consideration  is  declared  to  be  38661.  7s.,  capital  stock  in  31.  per  cent. 
Consolidated  and  Reduced  Bank  Annuitie.s,  or  one  of  them,  to  be  transferred  to  the 
commissioners  for  the  reduction  of  the  national  debt  at  the  Bank  of  England,  in  the 
following  proportions,  and  at  the  following  times,  viz.  9661.  lis.  9d.  stock  on  or  before 
the  1st  of  November,  1805,  9661.  lis.  9d.  stock  on  or  before  the  1st  of  February,  1806, 
9661.  lis.  9d.  stock  on  or  before  the  1st  of  May,  1806,  and  9661.  lis.  6d.  stock  on  or 
before  the  1st  of  August,  1806,  with  interest  to  be  paid  at  the  time  of  the  second  and 
each  subsequent  instalments  to  the  cashier  or  cashiers  of  the  governor  and  company 
of  the  Bank  of  England,  equal  [21]  to  the  amount  of  the  land-tax  purchased,  deducting 
therefrom  a  sum  bearing  the  same  proportion  to  such  land-tax  as  the  amount  of  stock 
transferred  before  the  time  of  each  payment  bears  to  the  whole  amount  of  stock  agreed 
to  be  transferred  on  such  contract." 

Joshua  Williams,  for  the  appellant.     The  description  of  the  respondent's  qualifica- 
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tion  is  incorrect :  it  should  have  been  "  one  undivided  fifty-first  part  of  and  in  a  free- 
hold fee-farra  rent  out  of  houses  and  lands."  In  Littleton,  §  314,  it  is  laid  down, 
that,  "if  thei'e  be  two  tenants  in  common  of  certain  land  in  fee,  and  they  give  this 
land  to  a  man  in  tail,  or  let  it  to  one  for  term  of  life,  rendering  to  them  yearly  a 
certain  rent,  and  a  pound  of  pepper,  and  a  hawk  or  a  horse,  and  they  be  seised  of 
this  service,  and  afterwards  the  whole  rent  is  behind,  and  they  distrain  for  this,  and 
the  tenant  maketh  rescous, — in  this  case,  as  to  the  rent  and  pound  of  pepper,  they 
shall  have  two  assizes,  and  as  to  the  hawk  or  horse  but  one  assize.  And  the  reason 
why  they  shall  have  two  assizes  as  to  the  rent  and  pound  of  pepper,  is  this, — inasmuch 
as  they  were  tenants  in  common  in  several  titles,  and  when  they  made  a  gift  in  tail 
or  lease  for  life,  saving  to  them  the  reversion,  and  rendering  to  them  a  certain  rent, 
&c.,  such  reservation  is  incident  to  their  reversion  ;  and  for  that  their  reversion  is  in 
common,  and  by  several  titles,  as  their  possession  was  before,  the  rent  and  other 
things,  which  may  be  severed,  and  were  reserved  unto  them  upon  the  gift,  or  upon 
the  lease,  which  are  incidents  by  the  law  to  their  reversion,  such  things  so  reserved 
were  of  the  nature  of  the  reversion.  And,  inasmuch  as  the  reversion  is  to  them  in 
common  by  several  titles,  it  behoveth  that  the  rent  and  the  pound  of  pepper,  which 
may  be  sevei'cd,  be  to  them  in  common  and  by  several  titles.  And  of  this  they  shall 
have  two  assizes,  [22]  and  each  of  them  in  his  assize  shall  make  his  plaint  of  the 
moitie  of  the  rent,  and  of  the  moitie  of  the  pound  of  pepper.  But  of  the  hawk  or  of 
the  horse,  which  cannot  be  severed,  they  shall  have  but  one  assize,  for,  a  man  cannot 
make  a  plaint  in  an  assize  of  the  moietie  of  a  hawk,  nor  of  the  moietie  of  a  horse,  &c. 
In  the  same  manner  it  is  of  other  rents  and  of  other  services  which  tenants  in  common 
have  in  gro.ss  by  divers  titles,  &c."  The  same  law  is  laid  down  in  Viner's  Abridg- 
ment, Joint-tenants  (U.  a.),  pi.  4,  and  in  Bacon's  Abridgment,  Joint^tenants  (K.). 
And  the  same  rule  equally  holds  in  actions  of  debt  and  covenant :  per  Lord  Holt,  C.  J., 
in  Mitlykii  v.  Lovelace,  Carth.  289,  who  says,  that,  "  if  tenants  in  common  sever  in  debt, 
&c.,  they  must  not  each  of  them  make  his  demand  of  such  a  certain  sum,  which 
amounts  to  a  moiety,  but  the  demand  must  be  de  una  mediatate  of  the  whole  rent," 
&c.  In  liivis  V.  If'alson,  5  M.  &  W.  255,  it  was  held  that  a  rent^charge  may  be  divided 
by  will,  or  by  deed  operating  under  the  statute  of  uses,  so  as  to  make  the  tenant 
liable,  without  attornment,  to  several  distresses,  by  the  devisees  or  cestuis  que  use. 
But  it  has  never  yet  been  decided  that  tenants  in  common  have  a  right  to  distrain 
for  undivided  shares  of  a  rent-charge  under  a  common-law  grant.  The  statute  4  Ann. 
0.  16,  s.  27,  gives  to  one  joint-tenant  or  tenant  in  common,  and  his  personal  repre- 
sentatives, an  action  of  account  against  the  other  as  bailift'  for  receiving  more  than  his 
share  :  but,  if  all  these  wer'e  separate  rent-charges,  there  would  be  no  such  remedy. 
[Williams,  J.  Does  not  the  description  here,  as  it  originally  stood,  sufficiently  describe 
the  "  nature  of  the  qualification  V  ]  The  authorities,  it  is  submitted,  shew  that  it  does 
not.  In  the  case  of  a  county  vofe, — between  which  and  that  of  a  borough  vote  a 
distinction  is  drawn  by  Cress  well,  J.,  in  this  respect,  in  Ihmiell,  A  pp.,  [23]  Camplin, 
lies}).,  7  M.  k  (!.  1G7,  8  Scott,  N.  K.  999,  1  Lutw.  2G4, — a  correct  statement  of  tbe 
nature  of  the  (jualification  is  essential :  and  the  powei-  of  amendment  reserved  to  the 
revising-ljarristcr  by  the  6  iV  7  Vict.  c.  18,  s.  40,  is  merely  "for  the  purpose  of  more 
clearly  and  accurately  defining"  the  qualification,  not  to  change  the  (lescription  of  it. 
[Williams,  J.  Certain  persons  are  entitled  to  a  rent-charge  ;  the  respondent  claims  to 
be  one  of  them.  Can  any  human  being  doubt  that  he  means  to  .say  that  he  has  a 
qualification  in  the  nature  of  a  fee-farm  rent  issuing  out  of  houses  and  lands?]  The 
next  objection  clearly  is  a  fatal  one.  liy  the  contract  made  with  the  commissioners 
under  the  authority  of  the  statute  42  G.  3,  c.  116,  a  fee-farm  rent  is  created  which  is 
charged  upon  two  several  properties :  and  in  the  fourth  colunni  the  name  of  one 
owner  only  is  in.serted.  Now,  the  heading  of  the  fourth  colunni  in  the  form  given  in 
the  Schedule  A.  No.  3,  directs,  that,  "  if  the  qualification  (consist  of  a  rent-charge,  then 
the  names  of  the  owners  of  the  property  out  of  which  sucli  rent  is  issuing,  or  some  of 
them,"  shall  be  stated.  The  obvious  meaning  of  that  is,  that,  wheie  the  claim  is  made 
in  respect  of  a  rent  charged  u|)on  property  iielonging  to  several  owneis,  then  it  shall 
bo  sufficient  to  state  the  names  of  some  of  them  ;  not  that,  where  the  rent  is  issuing 
out  of  sevei'al  properties,  it  shall  lie  sullicient  to  name  the  ownci'  of  one  of  them.  That 
clearly  would  not  give  the  information  which  the  statute  requires  shall  be  given. 
Some  or  one  of  the  owners  of  each  of  the  several  properties  out  of  wln'cli  llic  rent- 
charge  issues,  if  it  be  charged  upon  several,  must  be  given. 

C.  P.  XIX.— 1* 
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0\erend,  Q.  C,  for  the  respondent.  [Williams,  J.  "We  are  all  of  opinion  that 
there  is  nothing  in  the  first  point.  As  to  the  other  point,  the  difficulty  I  feel  is  this, 
— The  [24]  act  of  parliament  requires  the  party  claiming  the  franchise  to  give  such  a 
description  of  the  nature  of  his  qualification  as  will  enable  third  persons  to  investigate 
it.  A  person  wishing  to  inquire  into  the  sufficiency  of  the  claim  here,  might  go  to 
Mr.  Lee,  and,  finding  that  so  far  as  concerned  his  property,  the  qualification  was 
insufficient,  would  have  a  right  to  conclude  that  his  in\-estigation  was  at  an  end,  and 
would  make  his  objection  accordingly  :  and,  when  he  appeared  before  the  revising- 
barrister  to  support  his  objection,  he  would  be  met  by  another  rent-charge  issuing  out 
of  some  other  property.]  All  that  the  statute  requires,  is,  that  substantial  notice  shall 
be  conveyed  as  to  the  nature  of  the  qualification  upon  which  the  claim  to  be  registered 
is  founded.  The  inquiry  here  would  be  satisfied  by  an  inspection  of  the  contract,  to 
which  access  may  be  had  at  the  places  where  bj'  the  164th  section  of  the  42  tx.  3, 
c.  116,  they  are  required  to  be  registered.  [Ciowder,  J.  If  your  argument  be  correct, 
it  would  seem  to  be  enough  to  make  a  reference  to  the  deed.]  The  contract  is  entire  : 
it  creates  one  entire  rent-charge  issuing  out  of  the  whole  property  owned  by  several 
persons.  It  is  enough  if  such  information  is  given  by  the  claimant  as  will  suffice  to 
put  an  objector  in  communication  with  any  one  of  the  persons  who  are  interested 
in  the  whole  property  charged.  The  word  "  owners  "  in  the  schedule  means  owners 
in  the  largest  and  most  liberal  sense.  The  property  here  the  name  of  the  owner  of 
which  is  omitted,  is  charged  with  only  17s.  7d.  per  annum  :  and  there  is  more  than 
enough  to  give  each  of  the  claimants  40s.  a  year  out  of  the  land  of  the  person  named. 
[Williams,  J.  U'est,  App.,  Bobsmi,  Ri-sji.,  3  C.  B.  (X.  8.)  422,  shews  that  the  charge 
may  be  apportioned.] 

Joshua  Williams,  in  reply.  [Williams,  J.  The  sole  question  is,  whether  the 
clainuint  has  the  qualification  [25]  he  has  described.]  It  is  submitted  that  he  has  not. 
The  rent-charge  is  issuing  out  of  the  whole  and  every  part  of  the  land  upon  which  it 
is  charged.  If  the  court  sanction  apportionments  otherwise  than  as  between  lands  in 
different  counties,  as  was  done  in  li'est,  App.,  liohson.  Bey).,  it  will  give  rise  to  very 
inconvenient  questions  in  man}'  cases.  In  the  case  referred  to,  the  apportionment 
was  inevitable  :  but  that  is  totally  diflerent  from  a  case  where  the  whole  lands  charged 
lie  in  one  county.  [Williams,  J.  Does  anj'  part  of  the  rent-charge  which  constitutes 
the  claimant's  qualification  issue  out  of  Lowndes's  land  '  Are  they  not  separate 
assignments  of  each  !]  If  so,  the  claim  should  have  been  for  several  rent-charges. 
[Williams,  J.     We  can  only  decide  the  point  which  is  submitted  to  us.] 

^^'ILLIAM8,  J.(rt).  I  am  of  opinion  that  the  decision  of  the  revising-barrister  was 
right,  and  must  be  affirmed.  As  to  the  first  objection,  viz.  the  alleged  misdescription 
of  the  qualification  in  the  third  column  of  the  list,  the  ground  of  complaint  is,  that, 
instead  of  describing  the  qualification  as  "  freehold  fee-farm  rent  out  of  houses  and 
lands,"  the  party  should  have  called  it  "  one  undivided  fifty-oneth  part  of  and  in  a 
freehold  fee-farm  rent  out  of  houses  and  lands."  I  doubt  very  much  whether  the 
description  as  it  stands  does  not  comply  with  the  statute,  inasmuch  as  I  coticeive  that 
all  that  is  required  is,  that  substantial  information  shall  be  given  as  to  the  nature  of 
the  voter's  qualification  ;  and,  when  it  is  stated  that  the  vote  is  claimed  in  respect  of 
a  freehold  fee-farm  rent  issuing  out  of  houses  and  lands,  I  think  that  is  enough.  But 
I  am  clearly  of  opinion  that  the  revising-barrister  had  power  to  amend,  if  amendment 
was  necessary,  and  that  the  amendment  which  he  made  disposed  of  the  [26]  iiuestion. 
The  statute  plainly  intended,  that,  where  the  description  in  the  third  column  avers  a 
particular  qualification,  so  that  there  is  no  doubt  as  to  what  is  meant,  Init  there  is  a 
slight  inaccuiacy  or  the  absence  of  some  particularity  which  is  not  of  the  substance  of 
the  thing,  the  revising-barrister  was  to  have  power  to  amend  it  so  as  to  make  the 
description  perfect.  As  to  the  other  objection,  it  occurred  to  me  at  first  that  it  would 
be  difficult  to  get  over  it ;  for,  though  I  agree  to  a  certain  extent  with  the  argument 
which  has  been  urged  by  the  learned  counsel,  I  think,  that,  when  the  act  of  parlia- 
ment says,  that,  "  if  the  qualification  consists  of  a  rent-charge,"  it  shall  be  sufficient  to 
state  "  the  names  of  the  owners  of  the  property  out  of  which  such  rent  is  issuing,  or 
some  of  them,  and  the  situation  of  the  property,"  it  means  some  of  the  owners  of  the 
whole  property  out  of  which  the  rent  is  issuing :  and  not  that,  where  the  claim  is  in 
respect  of  a  rent-charge  issuing  out  of  several  properties,  it  shall  be  enough  to  name 

((()  Cockbuni,  C.  J.,  was  absent  on  account  of  indisposition. 
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the  owner  of  one  of  the  several  properties.  But,  pa.ssing  th;it  by,  another  (juestion  is 
raised.  It  is  said  that  the  public  have  a  right  to  demand  that  the  (|ualiticatioii  of  the 
claimant  shall  specify  the  property  in  respect  of  which  he  claims  the  franchise,  so  that 
a  person  may  ascertain  by  means  of  the  description  what  the  pi-operty  is  in  respect  of 
which  the  franchise  is  claimed,  and  see  whether  or  not  it  is  a  proper  case  for  an  objec- 
tion ;  whereas,  if  it  be  sutticicnt  to  name  only  one  portion  of  the  property  in  respect 
of  which  the  franchise  is  claimed,  a  party  relying  on  the  insutticiency  of  the  part 
named  to  found  a  claim  to  the  franchise,  may  be  induced  to  object,  and,  when  he 
comes  before  the  revising-barrister,  he  may  be  met  by  an  additional  qualification  which 
he  could  not  have  anticipated,  and  therefore  could  not  have  inquired  about.  I  do  not 
think  that  this  is  answered  by  the  suggestion  of  Mr.  [27]  Overend  that  an  inquiry 
would  lead  to  an  inspection  of  the  deed  by  which  the  rent-charge  is  created.  I  think 
the  party  ought  to  be  able  to  ascertain  without  referring  to  the  deed  whether  the 
property  is  or  is  not  sutficient  to  confer  the  franchise  But  the  shoi't  answer  to  the 
objection  is  this: — Vou  may,  and  1  think  ought  to,  assume  that  the  claimant  has  no 
right  to  go  out  of  the  descri])tion  which  he  has  given  in  the  fourth  column.  Taking 
that  to  be  so,  it  appears  that  Mr.  Lee,  of  Hartwell,  whose  name  appears  in  the  fourth 
column,  has  property  which  is  subject  to  a  rent-charge  to  the  amount  of  1041.  lis.  4d. 
per  annum,  of  which  the  claimant  is  entitled  to  one  undivided  fifty-first  part.  There- 
fore it  seems  to  me  that  the  claimant  is  entitled  to  say  before  the  revising-barrister, 
"  I  claim  to  be  inserted  in  the  list  of  voters  in  respect  of  a  rent-charge  of  the  required 
amount  issuing  out  of  the  lands  which  I  have  described."  He  has  named  the  property 
out  of  which  issues  a  rent-charge  of  sutlicient  amount  to  confer  upon  him  the  franchise. 
If  it  had  been  necessary,  in  order  to  make  up  a  sufficient  amount,  to  have  recourse  to 
the  rent-charge  issuing  out  of  the  lands  of  Mr.  Lowndes,  I  think  the  objection  would 
have  been  fatal.  It  seems  to  me  that  it  is  a  fallacy  to  treat  this  as  if  it  were  the  case 
of  an  entire  rent-charge  issuing  out  of  the  whole  and  every  portion  of  the  lands  in 
question.  Here  is  a  public  act  of  parliament  enabling  the  commissioners  of  the  land- 
ta-f  to  sell  the  burthen  which  is  imposed  upon  the  land.  There  are  two  modes  by 
which  this  may  be  effected, — the  owner  may  redeem  the  tax  assessed  upon  his  land, 
or  the  commissioners  may,  as  was  done  here,  sell  and  assign  it  to  a  stranger.  The 
commissioners  here  have  assigned  to  the  claimant  and  his  associates  the  two  burthens 
imposed  upon  two  separate  properties.  That  on  the  lands  of  Mr.  Lee  amounts  to 
1041.  lis.  4d.,  of  which  the  claimant  is  [28]  entitled  to  one  fifty-first  part,  and  that 
is  enough  to  confer  on  him  a  note.  I  therefore  think  the  revising-barrister  was  right 
in  holding  that  it  was  not  necessary  to  insert  the  name  of  Mr.  Lowndes  in  the  fourth 
column. 

Ckowdki;,  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  upon 
both  the  points  which  were  l)efore  him  was  correct.  As  to  the  first,  it  was  objected 
that  the  natui'c  of  the  qualification  was  improperly  ilescribed  in  the  thii'd  column  of 
the  list  as  "freehold  fee-farm  rent,  issuing  out  of  houses  and  lands."  Looking  to  the 
statement  of  facts,  it  appears  that  the  claimant  has  a  fee-farm  rent  exceeding  the 
value  of  40s.  per  annum  issuing  out  of  freehold  houses  and  lands.  I  think  the  descrip- 
tion is  sufficient  without  any  amendment.  But,  if  an  amendment  was  necessary,  I 
think  the  revising-barrister  had  a  right  to  amend  the  description.  By  the  proposed 
amendment,  he  would  not  be  altoiing  the  natui'e  of  the  qualification,  Ijecause  the 
claimant  equally  claims  and  has  a  fee-farm  rent  issuing  out  of  the  lands,  whether  it 
be  an  entire  rent  payable  to  himself,  or  a  I'cnt  payable  to  him  as  one  of  fifty-one 
claimants.  The  othci'  objection  related  to  the  fourth  column.  It  is  alleged,  that,  as 
there  are  two  owners  of  the  pi-opcrty  out  of  which  the  rent-charges  issue,  the  names 
of  both  should  have  been  mentioned.  I  do  not  think  it  neces.sary  to  give  any  opinion 
as  to  how  that  would  have  stood  if  the  rent-chaigc  issuing  out  of  the  land  of  Mr. 
Lee  did  not  give  a  sufiicient  amount  to  entitle  each  of  the  fifty-one  purchasers  to  40s. 
a  year.  If  it  had  been  neces.sary  tc  determine  that,  I  should  have  flcsired  time  for 
deliberation.  But  I  agree  with  my  Brother  Williams  that  it  sutficiontlv  appears  that 
there  is  a  stiitutory  rent-charge  to  the  amount  of  1041.  lis.  4d.  issuing  out  of  Mr. 
Lee's  land  :  and,  as  the  claimant,  as  one  of  the  fifty-one  purchasers  under  the  statute, 
is  en  [29]  titled  to  40s.  a  yeai-  thereout,  he  is  clcaily  entitled  to  be  registered  in 
respect  of  it,  and  that  there  was  no  necessity  for  the  insertion  of  the  name  of  Mr. 
Lowndes.  I  therefore  think  the  decision  of  the  revising-barrister  was  right,  and  must 
bo  affirmed. 
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Byles,  J.  With  regaid  to  the  first  objection,  I  should  have  thought  the  description 
good  enough  as  it  stood  ;  but,  at  all  events,  it  amounts  only  to  an  inaccuracy  of  descrip- 
tion, which  was  amendable  by  the  barrister  under  either  the  -lind  or  the  101st  section 
of  the  6  &  7  Vict.  c.  18.  As  to  the  second  objection,  viz.  that  the  land  out  of  which 
the  rent-charge  is  issuing,  is  not  properly'  described, — I  cannot  help  thinking  that  what 
my  Brother  Williams  has  pointed  out  is  the  true  effect  of  the  transaction  as  set  forth 
in  the  case,  viz.  that  there  are  two  rent-charges, — one  for  1041.  lis.  4d.  issuing  out 
of  lands  of  Mr.  Lee, — and  another  for  17s.  7d.  charged  upon  the  land  of  Mr.  Lowndes  : 
and,  if  that  be  so,  the  description  here  is  the  only  one  that  would  be  accurate.  But, 
if  that  be  not  so,  then  arises  the  question  what  is  the  meaning  of  "  owners  "  in  the 
schedule  to  the  act.  It  is  not  necessary  to  pronounce  any  opinion  upon  that :  but  I 
must  confess  I  should  require  time  for  consideration  before  I  should  be  disposed  to 
cut  down  the  meaning  of  "owners"  to  "owners  of  undivided  property."  It  would 
be  a  highly  inconvenient  construction  ;  for,  it  might  be  impossible  to  obtain  the  names 
of  the  owners  of  every  property  included  in  the  charge.  Upon  the  whole,  I  think 
the  description  of  the  rent-charge  in  the  third  column  was  correct ;  and,  for  the  reasons 
pointed  out  by  my  Brother  Williams,  that  the  description  in  the  fourth  column  was 
also  correct. 

Decision  affirmed,  with  costs. 


[30]    County  of  Huntingdon. 

Henry  Hoavitt,  Jppdhnf,  Edavard  Stephens,  Eespondent.     D.wid  Britt.^in, 
Appellnnt,  Jcseph  Wilcockk,  Bespmident.     Nov.  16th,  1858. 

[S.  C.  K.  &  G.  183  ;  28  L.  J.  C.  P.  10.5  ;  5  Jur.  N.  S.  123  ;  7  W.  R.  55.     See  Ford  v. 
Boon,  1871,  L.  E.  7  C.  P.  157;  Slierwin  v.  JVhyman,  1873,  L.  R.  9  C.  P.  249.] 

In  a  list  of  claimants  for  a  county,  A.'s  qualification  was  desci'ibed  in  the  third  column 
as  "501.  occupier,"  and  in  the  fourth  column  the  property  was  described  as  being 
situate  in  "  Cambridge  Road  : " — Held,  a  sufficient  description  :  but  that,  at  all 
events,  if  insufficient,  it  was  amendable  under  the  40th  section  of  the  6  &  7  Vict, 
c.  18. 

At  a  court  held  on  the  6th  of  October,  1858,  for  the  revision  of  the  lists  of  voters 
in  the  election  of  knights  of  the  shire  for  the  county  of  Huntingdon,  the  name  of 
Henry  Howitt  was  duly  objected  to.  His  name  appeared  on  the  list  of  claimants 
for  the  parish  of  St.  Neots,  as  follows  : — 


Nu.^ 

Cliri-'stian  name  ami  sur- 
name ol'  each  voter  at 
full  length. 

Place  oi  abode. 

Nature  of  Qnalilication. 

street,    lane,    or   other    like 
place    in     this    parish    (or 
township)  and   number    of 
house   (if  any)  where    the 
property     is     situate,     or 
name    of   the    property,   if 
kno-\TO  by  any,  or  name  of 
the    occupying    tenant,    or 
if  the  qnalilication  consist-s 
of  a  rent-charge,  then  the 
names  of  the  owners  of  the 
property  out  of  which  such 
rent  is  issuing,  or  some  of 
them,  and  the  situation  of 
the  property. 

1957 

Howitt,  Henry. 

St.  Neots. 

501.  Occuiner. 

Cambridge  Road. 

It  appeared  that  Henry  Howitt  had  occupied  for  a  sufficient  time  prior  to  the 
31st  of  July  last  a  farm  on  the  Cambridge  Road,  in  the  parish  of  St.  Neots,  for  which 
he  was  bona  fide  liable  to  a  yearly  rent  of  not  less  than  501. 

It  was  objected  that  the  qualification  as  stated  in  the  third  column  was  insufficient 
in  law  to  entitle  Henry  Howitt  to  vote  :  and  the  revising-barrister  held  that  the 
objection  was  valid. 

[31]  The  revising-barrister  was  then  applied  to  on  the  part  of  the  \otei-  to  amend 
the  qu:Uification,  by  striking  out  "  .501.,"  and  inserting  in  lieu  thereof  "farm,  a.s,"  so 
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that  the  qualification,  as  amended,  would  stand  thus,  "  Fai-m,  as  occupier."  The 
revising-barrister  held,  that,  under  the  40th  section  of  the  6  &  7  Vict.  c.  18,  to 
which  he  was  referred,  he  had  no  power  to  do  so  ;  and  he  expunged  the  name  from 
the  list. 

If  the  court  should  he  of  opinion  that  the  qualification  as  stated  in  the  list  was 
sufficient,  the  name  was  to  be  re-inserted  in  the  list :  or,  if  the  court  should  be  of 
opinion  that  the  revising-barrister  had  power  to  amend  the  qualification,  then  the 
third  column  was  to  be  amended  as  abo^e  stated. 

At  the  same  court  the  name  of  David  Brittain  was  also  duly  objected  to  ;  and  his 
name  appeared  on  the  list  of  claimants  for  the  parish  of  Ejniesbury,  as  follows  : — 


No. 

Christian  namn,  &c. 

Place  of  abode. 

1 
Xatnre  of  Qualincation.      street,  *=-;jhe^^«^P™P''rt.V 

i 

537 

Brittain,  David. 

Eynesbury. 

501.  Occupier.      ;       Eynesbury  Field. 

Edward  Stephens  was  the  objector  to  Henry  Howitt's  name,  and  Joseph  Wilcox 
was  the  objector  to  the  name  of  David  Brittain  :  and,  the  cases  being  the  same  in  all 
respects,  they  were  consolidated. 

Stephenson  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant.  The  description 
iu  the  list  "501.  occupier"  was  sufficient;  or,  if  not,  the  revising-barrister  ought  to 
have  amended  it,  under  the  power  conferred  upon  him  by  the  40th  section  of  the 
6  &  7  Vict.  c.  18.  The  20th  section  of  the  Reform  Act,  2  W.  4,  c.  4-5,  enacts  "  that 
every  male  person  of  full  age,  and  not  subject  to  any  legal  incapacity,  who  shall  be 
entitled,  either  as  [32]  lessee  or  assignee,  to  any  lands  or  tenements,  whether  of  free- 
hold or  of  any  other  tenure  whatever,  for  the  unexpired  residue,  whatever  it  may  be, 
of  any  term  originally  created  for  a  period  of  not  less  than  sixty  years  (whether 
determinable  on  a  life  or  lives,  or  not),  of  the  clear  yearly  value  of  not  less  than  101. 
over  and  above  all  rents  and  charges  payable  out  of  oi  in  respect  of  the  same,  or  for 
the  unexpired  residue,  whatever  it  may  be,  of  any  term  originally  created  for  a  period 
of  not  less  than  twenty  years  (whether  determinable  on  a  life  or  lives,  or  not),  of  the 
clear  yearly  value  of  not  less  than  501.  over  and  above  all  I'ents  and  charges  payable 
out  of  or  in  respect  of  the  same,  or  who  .shall  occupy  as  tenant  any  lands  or  tenements 
for  which  he  shall  be  bona  fide  liable  to  a  yearl}'  rent  or  not  less  than  501.,  shall  be 
entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  serve  in  any 
future  parliament  for  the  county,  or  for  the  riding,  parts,  or  division  of  the  county, 
in  which  such  lands  or  tenements  shall  be  respectively  situate  :  Provided  always  that 
no  person,  being  only  a  sub-lessee,  oi'  the  assignee  of  any  under-lessee,  shall  have  a 
right  to  vote  in  such  election,  in  respect  of  any  such  term  of  sixty  years  or  twenty 
years  as  aforesaid,  unless  he  shall  be  in  the  actual  oceu])ation  of  the  premises " 
[Byles,  J.  What  is  the  objection  to  tlie  dcsci-iption  of  tlic  (jualification  !]  The  objec- 
tion is  that  the  claim  is  not  stated  to  be  in  I'espect  of  the  occupation  of  lands  or 
tenements.  The  description,  however,  as  it  stands,  could  only  refer  to  an  occupation 
of  lands  or  tenements  :  it  could  not  mean  an  occupation  of  a  rent-charge.  In  Jwlson, 
App.,  Lnckdt,  Jiesp.,  2  C.  B.  197,  1  Lutw.  Reg.  Cas.  490,  this  court  held  that  the 
description  of  the  qualificatio!i  need  not  adhere  rigidly  to  the  words  of  the  27th 
section  of  the  Refoini  Act.  Besides,  the  description  is  aided  by  that  of  the  local 
situation  of  the  [33]  projicrty  given  in  the  fourth  column.  At  all  events,  this  was  a 
mere  inaccuracy  of  desciiption,  which  was  amendable  undei-  the  40th  section  of  the 
6  &  7  Vict.  c.  is. 

(irant,  for  the  respondent.  Tiic  objection  resolves  itself  into  a  (juestion  of  fact, 
upon  which  the  revising-liarrister's  exercise  of  discretion  is  final  {H'ood,  App.,  The 
Overseers  of  Wilhsden,  Ui-sp.,  2  C.  13.  15,  1  Kutw.  Reg.  Cas.  .'iM),  or  it  is  a  matter  of  law 
upon  which  he  has  ruled  correctly.  The  ([ualificalion  as  stated  is  clearly  insiifiicient. 
The  legislature  did  not  by  the  Kegistration  Act,  (!  &  7  Vict,  c  18,  intend  to  rcipiire 
a  le.ss  strict  description  of  the  qualification  in  respect  of  which  a  party  claims  to  be 
registered,  than  was  before  required  under  Sched.  (II.),  No.  3,  of  the  Reform  Act. 
The  38th  section  of  that  act  requires  a  list  of  claimants  to  vote  for  the  county,  to  bo 
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made  out  according  to  the  form  numbered  3  in  Sched.  (H.);  and  there  in  the  third 
column,  under  the  heading  "  Nature  of  qualification,"  we  find  "  50  acres  of  land,  as 
occupier,"  and  in  the  fourth  column,  under  the  heading  "  street,  &c.,  where  the  property 
is  situate, '  we  find  "  Highfield  farm :  "  so  that,  upon  the  whole,  there  is  a  complete  descrip- 
tion of  the  property  and  of  its  local  situation  ;  gi\'ing  the  means  of  inquii  y  where  neces- 
sary. That  is  wanting  in  the  present  case.  I  he  description  here  would  be  equally 
applicable  if  the  claimant  had  been  an  occupier  to  the  value  of  501.  a  year  under 
several  landlords  ;  and  that  clearly  would  be  an  insufficiency  of  description  which  the 
revising-barrister  would  have  no  power  to  amend  :  Barthtt,  App.,  Gihhs,  Besp.,  7  Scott, 
N.  R.  609,  5  Man.  &  G.  81,  1  Lutw.  Reg.  Cas.  7-3  ;  Daniel,  App.,  Camplin,  Resp. 
8  Scott,  N.  R.  999,  7  M.  &  G.  167,  I  Lutw'  Keg.  Cas.  264.  The  difierent  uses  of  the 
third  and  fourth  columns  in  the  schedules  are  [34]  pointed  out  by  the  court  in 
HUchins,  App.,  Brown,  lie-^p.,  2  G.  B.  25,  1  Lutw.  Reg  Cas.  328, — the  fourth  being  an 
exposition  or  moie  particular  description  of  the  qualification  the  nature  of  which  is 
stated  generally  in  the  thiid  column.  Here,  the  fourth  column  does  not  rectify  the 
vagueness  of  the  third.  [Williams,  J.  The  decision  in  BartJett,  App.,  Gihhs,  Resp., 
proceeded  upon  the  ground  that  there  was  a  total  omission  of  part  of  the  qualification.] 
There  is  the  like  omission  here.  [Williams,  J.  The  question  is,  whether  it  is  a  mis- 
description or  a  partial  omission.  If  the  revising-barrister  sees  that  the  party  meant 
truly  to  describe  the  natire  of  his  qualification,  and  has  by  mistake  or  inadvertence 
failed  to  do  so,  he  may  amend  the  description.]  There  is  no  mistake  here.  The  real 
question  is,  has  the  claimant  given  such  a  description  of  the  nature  of  his  qualification 
as  to  enable  parties  interested  in  the  inquiry  to  ascertain  its  sufliciency  ?  In  Onion.<, 
App.,  Bmnlkr,  Re^p.  5  C.  B.  65,  2  Lutw.  Reg.  Cas.  59,  it  was  held  that  the  6  &  7  Vict, 
c.  18,  s.  40,  impowers  the  revising-barrister  to  insert  the  qualification  of  a  voter  in  the 
list,  where  it  has  been  wholly  omitted,  or  to  amend  the  description  where  it  is 
insufficiently  stated  ;  but  it  does  not  authorize  him  to  amend  a  qualification  imperfectlj'' 
stated,  by  adding  a  new  qualification.  There,  in  a  list  of  borough  voters,  the  qualifica- 
tion of  the  appellant  was  described  in  the  third  column  as  "  house  in  succession,"  and, 
in  the  fourth,  to  be  situate  in  "Butcher  Row."  It  appeared  that  the  qualificjition  in 
truth  consisted  of  the  successive  occupation  b,  the  party  of  two  bouses,  one  in  Butcher 
Row,  the  other  in  Coleham,  in  the  same  borough  ;  and  the  revising-barrister  was  called 
upon  to  amend  the  description  by  adding  an  <  to  the  word  "  house  "  in  the  third 
column,  and  inserting  "Coleham,"  in  the  fourth;  which  he  dec'ined  to  do:  and  it 
[35]  was  held  that  the  proposed  amendment  was  not  one  which  it  was  competent  to 
the  revising-barrister  to  make.  [Williams,  .1.  The  decision  there  was  in  accordance 
with  that  of  Bartlett,  App.,  Gibhs,  Resp.  The  court  say  that  it  was  not  a  case  of 
omission,  but  a  false  description  of  the  qualification.  Can  there  be  a  doubt  as  to  what 
the  party  meant  here  ?]  That  may  be  so  ;  but  the  statute  requires  that  the  description 
shall  be  sufficient  to  give  the  means  of  inquiry.  Wilde,  C.  J.,  in  Onions,  App.,  Bowdler, 
Resp.,  savs, —  "Ihe  Reform  Act  having  conferred  the  right  of  voting  in  respect  of  the 
occupation  of  pi'emises  of  a  certain  value,  and  occupied  in  a  certain  character,  it  was 
reasonable  that  those  who  are  interested  in  preserving  the  purity  of  the  register,  should 
have  the  means  of  ascertaining,  bv  inquiry,  whether  the  premises  are  of  sufficient 
\'alue,  and  the  nature  of  the  occupation  such,  as  to  entitle  the  party  to  exercise  the 
franchise."  [Crowdcr,  J.  In  no  case  where  an  amendment  is  necessary  can  it  be  said 
that  the  means  of  inquiry  are  given.  This  is  a  mere  mistake :  there  is  nothing  to 
induce  the  court  to  believe  otherwise.  Byles,  J.  The  revising-barrister  finds  as  a 
fact  that  the  appellant  "  had  occupied  for  a  sufficient  time  prior  to  tlie  31st  of  July 
last  a  farm  on  the  Cambridge  Road,  in  the  parish  of  St.  Neots,  for  which  he  was  bona 
fide  liable  to  a  yearlj'  rent  of  not  less  than  501."] 

Stephenson,  in  reply.  All  the  cases  cited  have  reference  to  borough  votes.  The 
ease  of  Daniel,  App.,  Camplin,  Resp.,  8  Scott,  N.  R.  999,  7  M.  &  G.  167,  1  Lutw.  Reg. 
Cas.  264,  points  out  the  distinction  between  county  and  borough  qualifications.  'I  he 
question  reserved  here  is  a  question  of  law,  whether  "  501.  occupier "  is  a  sufficient 
description  of  a  qualification  under  the  20th  section  of  the  Reform  Act.  [B3'les,  J. 
The  [36]  ol)jection  seems  to  have  been,  not  that  there  was  nothing  to  identify  the 
propeity,  but  that  it  was  an  illegal  and  insufficient  statement  of  a  qualification.]  The 
revising-barrister  has  followed  the  words  of  the  40th  section  of  the  6  i^t  7  Vict.  e.  18. 

WiLLi.VMS,  J.  I  am  of  opinion  that  the  revising-barrister  was  wrong  in  the  view 
which  he  took  in  this  case,  and  that  the  claim  of  the  appellant  ought  to  have  been 


5  C.  B.  {N.  S.)  37.  HOWITT   V.  STEPHENS  1 5 

allowed.  Looking  at  the  terms  in  which  he  has  stated  the  case,  he  appears  to  have 
proceeded  upon  the  earlier  part  of  the  -10th  section  of  the  6  »t  7  Vict.  c.  18,  by 
which  he  is  directed  to  expunge  the  name  of  every  person  whose  qualification,  as 
stated  in  any  list,  shall  be  insutticient  in  law  to  entitle  such  person  to  vote.  He 
appears  to  have  considered  that  the  qualification  as  stated  was  insufficient  to  entitle 
the  claimant  to  vote.  I  am  of  opinion  that  he  was  mistaken  in  the  conclusion  to 
which  he  came.  It  seems  to  me  to  be  impossible  to  doubt  that  the  claimant  meant 
to  poitit  to  a  qualification  under  what  is  commonly  called  Lord  Chandos's  clause, 
the  20th  section  of  the  Reform  Act.  I  feel  bound  to  say  that  I  think  it  would  be  very 
mischievous  if  the  revising-barrister  were  permitted  to  hold  that  the  claimant  is  bound 
to  (le.scribe  the  qualification  in  respect  of  which  he  claims  to  be  registered  in  the  terms 
which  a  lawyer  would  use  ;  and  that,  in  my  opinion,  it  is  sufficient  if  he  describes  it  so 
that  a  man  of  ordinary  sense  could  not  mistake  his  meaning.  Here  it  is,  I  think, 
impossible  to  doubt  that  the  claimant  means  to  say  that  he  is  entitled  to  be  registered 
in  respect  of  that  sort  of  qualification  which  a  man  has  who  occupies  lands  or  tene- 
ments as  tenant  at  a  rent  of  .501.  per  annum.  The  language  of  the  20th  section  of  the 
2  W.  4,  c.  4.5,  is,  I  think,  strong  to  shew  that  the  legislature  did  not  intend  that  the 
description  of  the  quali-[37]-fication  should  go  further  than  was  necessary  to  convey 
to  the  mind  of  any  person  of  good  sense  what  was  the  nature  of  the  qualification  in 
respect  of  which  the  claimant  claimed  to  be  entitled  to  a  vote.  The  example  given 
in  the  schedule  is,  "  50  acres  of  land  as  occupier,"  not  saying  that  the  occupation  is 
in  the  character  of  tenant,  or  that  the  amount  of  the  rent  is  501.  per  annum  ;  but  it 
is  such  a  description  as  points  to  that  clause.  But,  assuming  that  there  is  in  the 
present  case  sufficient  to  point  to  what  is  a  legal  qualification,  and  therefore  that  the 
case  does  not  fall  within  the  first  pai't  of  the  40th  section,  there  is  an  insufficiency 
in  the  description  of  the  qualification  of  by  no  means  a  trifling  character.  The 
appellant  claims,  with  reference  to  the  20th  section  of  the  Reform  Act,  in  respect 
of  a  qualification  as  a  501.  occupier  in  Cambridge  Road  ;  he  does  not  say  whether  he 
is  an  occupier  of  lands  or  tenements.  I  take  it  to  be  the  same  thing  as  if  he  had 
said  that  he  claimed  as  "  occupier  of  a  tenement,"  without  saying  what  tenement. 
But  it  appears  to  me,  that,  when  such  point  arose,  the  duty  of  the  revising-barrister 
also  arose  with  reference  to  another  part  of  the  40th  section.  He  then  had  to  consider 
whether  the  nature  or  description  of  the  qualification  was  insufficiently  described  for 
the  purpose  of  being  identified.  Upon  this  he  has  not  exercised  any  discretion.  If 
he  thought  the  description  sufficient  for  the  purpose  of  identification,  there  was  an 
end  of  the  objection  :  but,  if  he  thought  it  insufficient  for  the  purpose  of  identifica- 
tion, he  ought  upon  the  materials  before  him  to  have  amended  by  inserting  the 
proper  desci'iption  of  the  qualiKcation.  Several  cases  have  been  cited  on  behalf  of  the 
respondent ;  but  I  do  not  think  that  any  of  them  apply  here.  The  distinction  which 
they  establish  is  this,  that  the  40th  section  of  the  (i  &  7  Vict.  c.  16,  applies  only  to 
cases  where  there  has  been  an  inaecu-[38]-rate  or  insufficient  description  of  the  claim 
relied  on,  and  not  to  cases  where  there  is  a  total  omission  to  state  some  part  of  the 
description  of  the  qualification  which  is  an  essential  foundation  of  the  claim.  It  is 
impossi1)le,  I  think,  m  the  present  case,  to  doubt  that  the  claimant  meant  to  describe 
the  whole  of  the  pi'operty  in  respect  of  which  he  claimed  to  be  registered.  He  did 
not,  by  asking  the  revising-l>arrister  to  amend,  seek  to  add  a  qualification,  but  he 
sought  to  give  a  more  complete  and  accurate  description  of  the  qualification  which  was 
before  insutficiciitly  stated.  I  think  the  case  was  a  pro])cr  one  for  amendment  under 
the  40th  section,  and  that  the  decision  of  the  I'ovising-barristci'  was  wrong,  and  nnist 
be  reversed. 

Crowdkr,  .1.  I  am  entirely  of  the  same  opinion.  The  dcsci'ijition  of  the  ((ualifi- 
catioii  in  the  third  column,  "  501.  oceupiei,"  could  not  reasonably  give  rise  to  a  doubt 
as  to  the  nature  of  the  (lualificalion  intended  to  bo  relief!  on  :  it  clearly  indicated 
a  claim  to  be  registered  inider  the  20th  section  of  the  Reform  Act.  The  revising- 
barrister  seems  to  have  thought  the  description  insufficient  in  law,  and  thei'cfore  that 
he  was  Ijound  to  expunge  the  name  from  the  list.  I  agree  with  my  Brother  Williams, 
in  thinking  that  he  was  wrong.  The  propriety  of  the  description  seems  to  have  been 
made  a  matter  of  inquiry  before  the  revi.siiig-l)arristei',  and  lie  ap])cars  to  li;ivc  come 
to  the  conclusion  that  the  party  claimed  in  respect  of  the  occupation  as  tenant  at  501. 
a  year  of  a  farm  in  the  Cambridge  Road.  He  was  called  upon  to  amend  by  inserting 
the  true  dessription  of  the  <iualifieation  in  respect  of  which  the  claim  evidently  was 
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made.  I  think  he  was  clearly  wrong  in  refusing  to  make  the  amendment  asked  :  and 
consequently  his  decision  must  be  I'cversed. 

Byles,  J.  I  also  think  that  the  decision  of  the  re-[39]-vising-barrister  in  this 
case  was  wrong.  I  must  confess  I  was  unable  from  the  first  to  entertain  much  doubt 
upon  the  matter.  I  read  the  third  and  fourth  columns  together ;  and,  so  read,  the 
claim  stands  thus, — "My  qualification  is  as  an  occupier"  (which,  ex  vi  termini,  means 
an  occupier  of  real  property),  "and  I  claim  in  respect  of  an  occupation  at  the  .yearly 
rent  of  .501.  ;  and  the  property  in  respect  of  the  occupation  of  which  I  claim,  is  situate 
in  the  Cambridge  Road."  That  clearly  points  to  a  claim  under  the  2  W.  4,  c.  45,  s.  20. 
And  I  must  own  I  think  it  states  all  that  the  statute  lequires.  It  is  not  necessary  to 
state  whether  the  qualification  consists  of  an  occupation  of  a  house  or  of  land.  The 
\'alue  of  the  property  and  its  situation  are  given.  I  must  confess  I  think  the  descrip- 
tion well  enough  as  it  stood.  "  .501.  occupier  ".  has  been  frequent  in  claims,  and  for 
years  has  been  kept  also  in  the  lists.  At  all  events,  if  the  description  was  insufficient, 
it  was  aidable  b}'  amendment. 

Appeal  allowed,  without  costs. 


[40]    Borough  of  New  Windsor. 

Andrew  IIeartley  and  Others,  ylppeUants,  William  Henry  Banks,  Respondent. 

Nov.  11th,  1858. 

[S.  C.  K.  &  G.  219;  28  L.  J.  C.  P.  144;  5  Jur.  N.  S.  492;  7  W.  R  342.  Distin- 
guished, Fnjerv.  Bodenham,  1869,  L.  R.  4  C.  P.  533,  535,  537.  Referred  to,  Vurant 
V.  Kenncit,  1869,  L.  R.  5  C.  P.  277.     See  Hadjidd's  am,  1873,  L.  R.  8  C.  P.  311.] 

The  military  or  poor  knights  of  Windsor  ha\'e  not  such  an  "  office,"  or  such  an  interest 
in  the  houses  occupied  bv  them,  as  to  entitle  them  to  l)e  registered  for  the  borough, 
under  the  2  W.  4,  c.  45,' s.  27. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of  New 
Windsor,  William  Henry  Banks  objected  to  the  name  of  Andrew  Heartley  being 
retained  on  the  list  of  voters. 

The  facts  of  the  case  were  as  follows : — The  name  on  the  register  stood  thus, — 


Heartley,  Andrew. 


Lower  Ward, 


Andrew  Heartley,  occupied  a  house  as  one  of  the  Military  Knights  of  Windsor. 
He  claimed  under  an  appointment  which  is  hereunto  annexed,  as  follows  : — 

"  Victoria  Regina. 
"Victoria  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain  and  Iieland, 
Queen,  defender  of  the  Faith,  and  sovereign  of  the  most  noble  order  of  the  Garter, 
To  our  right  trusty  and  well-beloved,  the  Honorable  and  Very  Re\-erend  Lewis  Hobart, 
clerk,  doctor  of  divinity,  dean,  and  to  our  right  trusty  and  well-beloved  the  canons 
of  oui-  free  collegiate  chapel  of  St.  Geoi-ge,  within  our  Castle  of  A^' indsor,  greeting : 
Whereas  it  hath  been  made  to  appear  to  us  that  Captain  Andrew  Heartley  is  a  fit 
object  of  our  Royal  charity  :  In  consideration  thei'eof.  We  do  by  these  presents  give 
and  bestow  upon  you  the  said  Captain  Andrew  Heai'tley  the  place  of  one  of  our 
Military  Knights  of  Windsor,  now  vacant  hy  the  death  of  Captain  Charles  Langford, 
lately  one  of  our  Military  Knights  there,  with  the  same  rooms,  foundation,  and  [41] 
house  that  the  said  Captain  Charles  Langford  enjoyed,  Together  with  all  rights, 
privileges,  profits,  and  emoluments  unto  the  said  place  of  Military  Knights  any  ways 
appertaining  and  belonging,  in  as  full  and  ample  mode  as  the  said  CapUiin  Chail'es 
Langford  held  and  enjoyed  the  same  :  And,  although  he  is  a  married  man,  yet,  We, 
being  duly  informed  of  the  rules  of  our  said  most  noble  order,  do  hereby  dispense  with 
them  in  this  case :  And  accordingly  we  will  and  require  you  the  said  dean  and  canons  the 
said  Captain  Andrew  Heartley  to  swear  and  install  into  the  place  of  Military  Knight 
aforesaid  within  our  said  Castle  of  Windsor,  To  possess  and  hold  the  same  during  the 
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term  of  his  good  and  statutable  depoitmeiit  therein.  Given  at  our  court  at  Windsor 
Castle  under  sign-manual  and  the  seal  of  our  most  noble  order  of  the  Garter,  this  14th 
day  of  Novemlier,  in  the  year  of  our  Lord  1840,  and  in  the  fourth  year  of  our  reign. 

"  By  the  Sovereign's  command, 

"R.  OXFOKD,  C.  G." 

The  governor  produced  a  book  which  contains  the  governing  regulations  of  the 
charity.     These  were  as  follows  : — 

"The  statutes  of  the  Military  Knights  of  Windsor. 

"  30th  August,  anno  primo  Elizabeth.  The  Queen,  minding  the  continuance  of 
the  foundation  erected  by  King  Edward  the  Third,  and  as  near  as  might  be  the  per- 
formance of  the  intent  of  Her  progenitors,  and  advancement  of  the  most  noble  order  of 
the  Garter,  and  especially  of  the  knowledge  given  Her  of  the  last  mind  and  will  of  Her 
father,  King  Henry  the  Eighth  to  make  a  .special  foundation  and  continuance  of  thirteen 
poor  men  decayed  in  wars  and  such  like  service  of  the  realm,  to  be  called  Thirteen 
Knights  of  Windsor,  and  kept  there  in  succession,  and  having  also  set  forth  and 
e.xpres.sed  therein  certain  oiders  and  rules  for  their  [42]  better  government,  and 
declared  how  and  in  what  manner  the  profits  of  certain  lands,  of  the  yearly  value 
of  6001.,  given  and  assigned  by  Her  father  to  the  dean  and  canons  and  their  successors, 
should  be  employed  foi-  the  maintenance  of  these  poor  knights  and  otherwise  according 
to  his  mind  and  will,  She  lastly  declared  Her  pleasure  that  the  dean  and  canons  and 
their  successors  should  for  ever  cause  the  said  orders  and  rules  to  be  observed  and 
kept,  which  are  these  that  follow, — 

"  1.  First.  We  do  establish  thirteen  poor  knights,  whereof  one  to  bo  governor 
of  all  the  residue,  by  such  order  as  followeth.  The  same  thirteen  to  be  taken  of 
gentlemen  brought  to  necessity,  such  as  have  spent  their  times  in  the  service  of  the 
wars,  garrisons,  or  other  .service  of  the  Prince,  having  but  little  or  nothing  whereon  to 
live;  to  be  continually  chosen  by  Us  and  Our  heirs  and  successors. 

"  2.  Item.  We  ord.iin  that  the  governoi-  and  knights  shall  be  chosen  of  men 
unmarried,  and  shall  continue,  except  in  special  case  where  it  shall  please  Us,  the 
Sovereign,  and  tiie  heirs  and  .successors  of  Us,  the  Sovereign  Kings  of  this  realm,  to 
dispense  with  any  person  to  the  contraiy  :  Provided,  nevertheless,  if  any  of  them  will 
marry,  he  may  do  so,  losing  his  place  at  the  day  of  his  marriage. 

"3.  Item.  We  ordain  that  no  man  defamed  and  convicted  of  heresy,  treason, 
felony,  or  any  notable  crime,  shall  be  admitted  to  any  room  of  the  said  thirteen 
knights  ;  and,  if  any  so  admitted  be  afterwards  convicted  of  any  such  crime,  he  shall 
be  expelled  out  of  that  company,  and  lose  hi.s  room. 

"4.  Item.  The  same  thirteen  knights  to  have  yearly  for  their  liveries  each  of 
them  one  gown  of  foui'  yards  of  the  colour  of  red,  ami  a  mantle  of  blue  or  purple 
cloth  of  five  yards  at  Gs.  Sd.  the  yard. 

[43]  "  5.  Item.  The  cross  of  St.  George  in  a  scutcheon  embroidered  without  the 
garter,  to  be  set  upon  the  left  shoulder  of  their  mantles. 

"6.  Item.  The  charges  of  the  cloth,  and  of  the  lining,  making,  and  embroidering, 
to  be  paid  by  the  dean  and  chapter  out  of  the  revenue  of  that  foundation  and  endow- 
ment given  for  that  and  other  causes. 

"  7.  Item.  The  .said  thirteen  knights  to  come  togethei'  before  noon  and  after 
noon  daily  at  all  the  divine  service  said  within  the  college,  in  their  ordinary  apparel, 
and  to  contitme  to  the  end  of  the  same  service,  without  a  reasonable  let,  to  bo  allowed 
by  the  governor. 

"8.  Item.  The  .said  thirteen  knights  shall  keep  their  lodgings  a])pointed  unto 
them,  and  their  table  togotlicr  in  their  common  hall  apjxjinted,  and  to  have  their  pro- 
visions made  hy  thoii'  (common  purse,  except  for  any  leasonable  cause  any  of  them  be 
licenseil  to  the  contraiy  by  the  dean  or  his  deputy,  and  that  license  to  endure  not 
above  twenty  days  in  no  year,  except  it  bo  for  sickness  only. 

"9.  Item.  The  said  thirteen  knights  shall  not  haunt  the  town,  the  alehouses,  the 
taverns,  noi'  call  any  woman  into  their  lodgings,  without  it  be  upon  a  reasonable 
cause,  and  that  with  the  license  of  the  dean  or  his  deputy. 

"  10.  And,  fuither,  We  will  that  twelve  of  the  said  knights  shall  be  obedient  to 
the  thirteenth  appointed  for  the  governor  ;  and  all  thiiteen  shall  be  obedient  to  the 
dean  and  clia])ter  in  the  ob.servatiou  of  these  statutes  for  the  good  order  of  themselves. 

"11.  Item.     The  said  thirteen  knights  shall  be  placed  within  the  church  where 
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the  dean  and  canons  shall  think  best,  to  hear  the  Divine  ser\ice  together,  where  they 
shall  least  trouble  the  ministers  of  the  church. 

[44]  "12.  Item.  They  shall  be  present  at  the  service  to  be  done  quarterly  for 
the  memory  of  the  patron.s  and  founders  of  the  said  college,  and  specially  of  Our  said 
dear  father  and  Us,  and  ha^'e  for  e\'ery  of  them  at  each  time  20d.,  and  the  go\ernor 
2s.  The  said  service  shall  be  used  at  the  four  quarters  of  the  year,  ever}'  Sunday  next 
before  the  quarter-day,  that  is  to  say,  the  Sunday  next  before  the  feast  of  the  Annuncia- 
tion of  our  Blessed  Lady,  the  Sunday  before  the  Nativity  of  St.  John  the  Baptist, 
the  Sunday  before  the  feast  of  St.  Michael  the  Archangel,  and  the  Sunday  l)efore  the 
Nativity  of  our  Lord  God. 

"  13.  Item.  If  any  of  the  twelve  knights  do  not  obey  the  governor  in  the  observa- 
tion of  these  statutes,  he  shall  sustain  for  every  time  of  such  disobedience  such  forfeiture 
as  the  dean  and  chapter  shall  put  on  him.  The  governor  shall  make  report  of  all 
such  disobedience  and  other  offences  committed  by  any  of  the  said  knights,  to  the 
clean  and  chapter  ;  and,  if  the  offence  be  such  as  shall  seem  to  them  to  require  such 
punishment,  they  shall,  besides  a  pain  aibitrary,  gi^■e  a  warning  to  the  offender, 
causing  the  same  to  be  registered  ;  and  he  that  shall  so  twice  Ije  warned  by  them  shall 
immediately  upon  the  third  offence  be  expelled  for  ever  out  of  that  company.  And, 
if  the  governor  disobey  the  dean  and  chapter  in  the  observation  of  the  said  statutes, 
upon  such  warning  by  them,  he  shall  receive  like  punishment  as  the  other  twelve. 

"  14.  Item.  The  penalties  of  such  as  are  punished  by  the  dean  and  chapter  for 
not  observing  of  these  statutes  shall  be  employed,  by  the  discretion  of  the  dean  and 
chapter,  upon  any  of  the  ministers  or  choristers  of  the  church  where  they  think  best. 

"  15.  When  it  shall  please  God  that  We  or  Our  successors,  Kings  of  this  realm, 
shall  repair  to  the  Castle  of  Windsor,  the  said  thirteen  knights  shall  stand  before 
[45]  their  doors  in  their  apparel,  to  do  their  obedience  unto  Us  there  at  the  coming 
and  going  away. 

"  16.  Item.  Yearly,  at  the  keeping  of  the  feast  of  St.  George,  they  shall  stand 
likewise  in  their  apparel  before  their  doors  at  the  coming  and  going  out  of  the  Lieu- 
tenant and  of  the  other  knights  of  the  order  chosen  for  the  keeping  of  that  feast. 

"17.  Item.  When  any  feast  of  St.  George  is  kept  within  the  Castle  of  Windsor, 
the  governor  and  knights  at  the  dinner  shall  sit  together  in  their  apparel  as  afoiesaid 
at  one  table,  and  have  allowance  of  meat  and  drink  at  the  charges  of  Us,  Our  heirs 
and  successors. 

"18.  Item.  The  said  thirteen  knights  shall  daily  in  their  pi-ayers  pray  for  Us, 
the  Sovereign,  Our  heirs  and  successors,  and  for  the  companions  of  our  said  order  of 
the  Garter. 

"  19.  Item.  The  said  thirteen  knights  shall  all  lie  within  their  lodgings  provided 
for  them  ;  and,  if  any  of  them  shall  lie  without  their  said  lodgings  and  the  college 
without  the  licence  of  the  dean  or  his  deputy,  he  shall  lose  for  every  time  12d. 

"20.  Item.  If  any  of  the  poor  knights,  after  his  admission  into  that  room,  shall 
have  lands  or  revenues  fall  unto  him  to  the  yearly  value  of  201.  or  upwards,  he  shall 
immediately  upon  the  coming  of  such  lands  or  revenues  unto  him  be  removed  and  put 
fi'om  his  said  room  of  a  poor  knight,  and  another  such  as  aforesaid  taken  into  liis 
place. 

"21.  Item.  The  said  poor  knights  (excepting  cause  of  sickness)  shall  be  every 
day  present  in  the  college  at  church  at  Divine  service  as  is  aforesaid,  and  receive  there 
for  a  daily  distr'ibution  of  12d.  by  the  day,  to  be  paid  them  monthly  if  it  may  lie,  or 
at  least  in  such  sort  as  the  other  ministers  of  the  chapel  he  paid  :  and  he  that  shall 
be  absent  from  the  church  one  day,  without  leave  of  the  dean  or  his  deputy,  shall  lose 
his  distribution  of  1 2d.  aforesaid. 

"[46]  22.  Item.  The  goveiiior  shall  keep  a  book,  and  therein  note  as  well  the 
absence  of  every  knight  from  the  church  as  other  faults  committed  by  them  punish- 
able by  these  statutes,  wheieof  he  shall  deliver  one  to  the  dean  or  his  deputy  and 
another  to  the  steward  or  him  that  payeth  the  poor  knights,  who  by  order  of  the 
dean  or  his  deputy  shall  defaulk  at  the  time  of  their  pay  such  sums  as  are  set  upon 
any  of  the  said  knights  for  penalties  as  aforesaid. 

"23.  Item.  The  dean  or  his  deputy  shall  once  in  the  year  at  least  appoint  a  day 
and  hour  at  which  the  poor  knights  shall  be  warned  to  be  present,  unto  whom  the 
.said  dean  or  his  deputy,  or  one  of  the  canons  to  be  appointed  by  the  dean,  or,  in  his 
absence,  hy  his  deputy,  shall  read  these  statutes  :  and,  if  any  of  the  knights,  being 
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warned,  shall  be  ;U)seiit  from  that  reading,  without  licence  of  the  said  doau  or  his 
deputy,  he  shall  lose  for  every  time  of  such  absence  6s.  8d. 

"  24.  Item.  The  poor  knights  so  chosen  as  is  aforesaid,  and  every  of  them,  before 
he  take  any  commodity  of  his  room,  shall  give  a  corporal  oath  before  the  dean,  or  his 
deputy,  to  be  faithful  and  true  to  Us  and  to  Our  heirs  and  successors,  kings  of  this 
realm,  and  tliat  he  or  they  for  the  time  of  their  t;iriying  there  shall  truly  observe 
these  statutes  and  ordinances  so  far  as  the  same  concerneth  them,  or  such  other  as 
shall  be  hereafter  made  by  Us  or  Our  heirs  and  successors,  touching  the  good  order 
of  that  company,  upon  the  pains  contained  in  the  said  statutes. 

"  25.  Item.  Notwithstanding  the  article  Ijefore  expressed,  prescribing  the  afore- 
said number  to  be  chosen  of  gentlemen  which  we  do  most  allow,  yet,  considering  that, 
before  the  perfection  of  these  orders,  We  be  advertised  that  the  more  part  of  them 
now  chosen  and  admitted  be  not  ceitainly  known  gentlemen,  were  received  into  the 
same  order  as  men  well  reported  for  their  honesty,  and  thought  meet  to  be  relieved 
for  theii-  [47]  povertj^,  A\'e  are  pleased  to  dispense  with  all  such  as  are  presently 
placed  being  not  gentlemen  born,  and  hereafter  mean  in  that  point  not  to  have  any 
admitted  contrary  to  the  said  ordei'." 

At  a  chapter  held  at  Whitehall,  the  14th  of  January,  anno  12  Car.  2,  it  was 
decreed  that  the  five  alms  knights  added  liy  King  Charles  the  First  should  be  subject 
to  the  same  rules  and  government  under  which  the  other  thirteen  were  established 
by  Queen  Elizaljeth's  foundation,  and  made  equal  partakers  of  the  same  privileges, 
and  have  the  like  habit  assigned  them. 

"June  18th,  1817. 

"  Present,  the  Hon.  and  Rev.  the  Dean,  the  Rev.  Dr.  Cookson,  the  Rev.  Mr. 
Morthe}',  the  Rev.  Dr.  Heath,  the  Rev.  Mr.  Champagne,  the  Rev.  the  Piovost  of  Eton, 
and  the  Rev.  Mr.  Proby. 

"  Whereas,  much  inconvenience  and  mischief  have  at  vaiious  times  arisen  from  the 
poor  knights  letting  or  lending  their  houses  to  improper  persons  or  for  improper 
purposes,  and  theie  being  reason  to  believe  that  the  orders  of  chapter  which  have  been 
made  at  sundry  times  to  prevent  those  abuses  are  not  generally  known  to  them,  they  are 
hereby  informed,  by  direction  of  the  chapter,  that  repeated  orders  are  entered  in  the 
chapter  book  strictly  requiring  that  none  of  the  above-named  poor  knights  shall  let 
or  lend  theii'  houses,  in  the  whole  or  in  part,  to  any  person  or  persons,  without  the 
consent  of  the  dean  and  chapter  being  first  had  and  obtained  ;  and  they  are  further 
informed  that  there  are  similar  orders  injoining  that  no  persons  or  good.s  shall  be 
received  into  the  college  for  the  purpose  of  depriving  creditors  of  their  due,  or  of 
eluding  justice  in  anyi'cspect:  and  these  injunctions  are  enforced  by  penalties,  the 
infliction  of  which  stands  recorded." 

After  reading  the  foregoing,  each  Military  Knight  takes  the  following  oath,  in 
ol)edience  thereto : — 

[48]  "You  shall  swear  truly  to  observe  the  statutes  and  ordinances  that  concern 
the  government  of  the  Military  Knights,  oi'  such  other  as  shall  hereafter  be  made  by 
Hei'  Majesty  and  Her  successors,  touching  the  good  order  of  the  said  company,  so  far 
as  you  are  or  shall  Itc  concerned  in  them,  and  the  contents  of  this  Ijook.  So  help 
you  (iod." 

The  knights  are  obliged  to  reside  one  month  in  every  quarter,  and  cannot  let  or 
alter  [change !]  their  houses  without  the  permission  of  the  board  of  works.  The 
Crown  does  the  repairs.  They  (the  knights)  are  required  to  live  and  sleep  in  the 
houses.  They  have  various  duties  to  perform  as  Militaiy  Knights.  By  the  stJitutc, 
they  forfeit  their  places  on  becoming  ])osscssed  of  property  to  the  amount  of  201. 
a  year. 

The  revising-baiTister  decided  that  Andrew  lleartloy  <lid  not  occupy  the  house 
in  question  as  owner  or  tenant,  and  struck  the  name  out  of  the  list  of  voters. 

'I'lic  names  of  five  other  ])ei'sons  were  struck  oil'  the  list  upon  tlu^  same  grounds  ; 
•uid  their  cases  were  consoliilatcd  with  the  priuci])al  case. 

Warren,  C^).  C.  (with  whom  was  Poland),  for  the  appellants.  The  appellants  in 
this  case  occupied  their  .several  houses  as  "owners"  within  the  27th  section  of  Reform 
Act.  By  the  terms  of  his  appointment,  each  knight  has  a  freehold  for  life,  an  interest 
of  an  uncertain  duration  :  he  is  to  hold  his  otiice  or  ]ilace  of  military  knight  "during 
the  term  of  his  statutable  deportment  therein:  "  (^o.  I,itt.   42  a.;  Coniyns's   Digest, 
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Estate  (E.  1) ;  Beetson,  Apy.,  Burim,  Besp.,  12  C.  B.  647,  2  Lutw.  Reg.  Cas.  225.  The 
(letinitioii  of  a  "  place  "  or  "  office  "  is  to  be  found  in  The  Queen  v.  Charrctie,  1 3  Q.  B. 
447:  and  in  Cruise's  Digest,  vol.  iii.,  tit.  xxv.,  Offices,  s.  27,  it  is  said,  that,  "if  an 
office  be  granted  to  a  man  quamdiu  se  bene  gesserit,  the  grantee  has  an  [49]  estate 
for  life.  For,  as  nothing  but  misconduct  can  deteimine  his  interest,  no  one  can  prefix 
a  shorter  time  than  his  life,  since  it  must  be  by  his  own  act,  which  the  law  will  not 
presume,  that  his  estate  can  determine."  [Cockburn,  C.  J.  If  you  put  this  on  the 
ground  of  its  being  an  "  office,"  it  may  give  rise  to  some  difficulty.  It  may  be  nominally 
an  office  created  for  the  purpose  of  a  charity.]  The  cii-cumstance  of  a  compulsory 
residence  is  immaterial :  JValcot  v.  Botfiehi,  Kay,  534  ;  Dunne  v.  Dunne,  7  I)e  (lex, 
M'N.,  &  G.  207.  [Cockburn,  C.  J.  The  question  seems  to  be,  whether  this  is  a 
mere  eleemosynary  foundation,  or  whether  the  knights  have  duties  to  perform.]  The 
origin  and  nature  of  the  institution  of  the  Militar}'  Knights  of  Windsor  will  be  found 
in  the  case  of  The  Atimiiey-General  v.  The  Dean  and  Canons  of  irindsm;  24  Bea\'an,  679. 
Their  position  is  a  peculiar,  but  a  highly  honoui'able  one.  The  knight  must  be  a 
gentleman  bora.  [Crowder,  J.  The  appointment  recites  that  the  appointee  is  "a  fit 
object  of  our  Koyal  charity."]  The  knights  have  certain  duties  to  perform  ;  and  to 
each  a  house  is  allotted,  from  which  no  person  has  any  arbitrary  power  to  remove  him. 
In  Simpam,  App.,  Wilkinson,  Resp.,  8  Scott,  N.  R.  814,  7  M.  &  G.  50,  1  Lutw.  Reg. 
Cas.  168,  an  appointment  of  a  somewhat  similar  character  was  held  to  confer  the 
franchise.  The  case  found  that  Burleigh  Hospital  is  a  freehold  building,  divided  into 
rooms,  each  of  which  is  of  the  annual  value  of  41.,  and  is  separately  inhabited  by  a 
bedesman,  appointed  under  certain  rules.  Each  bedesman  keeps  the  key  of  his  own 
room,  and  the  successor  of  each  deceased  bedesman  occupies  the  same  room  as  did  his 
predecessor.  No  charter,  deed,  or  other  document  relating  to  the  foundation  could 
be  discovered.  The  ordinances  referred  to  certain  feoft'ees  and  their  heirs,  but  none 
wei'e  known.  By  these  rules,  which  bore  date  the  [50]  20th  of  August,  1597,  it  was, 
amongst  other  things,  pro\'ided  that  none  was  to  be  admitted  who  was  leprous,  a 
drunkard,  adulterer,  &c.,  and  that  any  one  so  afflicted  or  guilty  of  any  of  the  offences 
specified,  should  be  displaced  ;  but  there  was  no  instance  on  record  of  a  Ijedesman 
having  ever  been  displaced.  The  bedesmen  having  claimed  to  be  entitled  to  vote 
for  the  county  in  respect  of  their  several  interests,  the  bai-rister  decided  that  a  legal 
foundation  might  be  presumed,  not  necessarily  investing  the  claimants  with  a  corporate 
character,  and  that  they  were  respectively  entitled  to  a  separate  freehold  estate  in  their 
rooms  respectively  :  and  this  court  held  that  his  conclusion  was  right  in  point  of  law,  and 
warranted  by  the  facts.  Maule,  J.,  there  says  :  "  These  bedesmen  are  not,  like  the 
claimants  in  the  last  case, — Davis,  App.,  Ifaddington,  Besp.,  8  Scott,  N.  R.  807,  7  M.  & 
G.  37,  1  Lutw.  Reg.  Cas.  157, — liable  to  arbitrary  amotion,  and  therefore  they  have 
such  an  estate  as  to  entitle  them  to  vote."  This  case  is  plainly  distinguishable  from 
that  of  Faulkner,  App.,  The  Ocerseers  of  Upper  BoiMingfon,  Besp.,  ante,  vol.  iii.,  p.  412, 
1  K.  &  G.  132.  There,  pursuant  to  the  trusts  of  two  wills,  certain  lands  in  Northampton- 
shire were  purchased  in  1776,  and  vested  in  trustees  upon  trust  to  apply  the  rents  and 
profits,  amongst  other  charitable  puiposes,  to  and  amongst  cei-tain  persons  described 
as  "  the  six  bedesmen  of  Daventry,"  as  to  whose  origin  there  was  no  evidence.  The 
persons  thus  described  had  received  50s.  a  year  each  for  the  last  twenty  years  ;  l)ut 
they  had  all  been  appointed  since  the  passing  of  the  Reform  Act,  by  resolution  of  the 
bailiffs  and  burgesses  of  Daventiy,  in  whom  the  appointment  had  from  very  early 
times  been  vested,  and  who  were  also  trustees  under  the  above-mentioned  wills  :  and 
it  was  held,  that  the  parties  so  appointed  had  not  an  estate  which  came  to  them  by 
promotion  to  an  office  within  [51]  the  meaning  of  the  2  W.  4,  c.  45,  s.  18,  and  there- 
fore were  not  entitled  to  be  registeied.  In  giving  judgment,  Cockburn,  C.  J.,  says  : 
"  There  is  nothing  on  the  face  of  this  case  to  shew,  and  we  cannot  assume,  that  there 
are  any  duties  attached  to  the  appointment  which  would  constitute  it  an  office."  And 
Willes,  J.,  says  :  "  However  the  matter  may  be  stated  to  raise  an  inference  that  these 
persons  may  in  some  former  time  have  Ijeen  appointed  to  some  office  in  an  antient 
hospital,  the  only  conclusion  one  can  possibly  arrive  at  upon  the  statement  of  this  case 
is,  that  they  exist  now  solely  for  the  purpose  of  receiving  their  yearly  stipend  under 
the  trusts  of  the  wills  referred  to."  [Cockljurn,  C  J.  Does  the  newly-appointed 
knight  always  succeed  to  the  house  of  the  deceased  knight?]  By  the  terms  of  the 
grant  here,  Captain  Heartley  took  the  house  which  had  been  occupied  l)y  Captain 
Langford,  the  deceased  knight.     [Cockburn,  C.  J.     That  does  not  answer  the  inquiry  : 
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it  may  have  been  the  least  eligible  of  the  residences.]  This  is  not  like  the  case  of 
Clark,  App.,  IJic  Overseers  of  St.  Mary,  Bury  St.  Edmmul's,  liesp.,  ante,  vol.  i.,  p.  23, 
1  K.  &  Ct.  90,  where  the  occupation  was  clearly  in  the  character  of  servant.  [Cock- 
burn,  C.  J.  Does  it  appear  that  those  persons  ever  claimed  a  right  to  vote  for  the 
county  before  the  passing  of  the  Keform  Act  ?]  It  does  not.  [Cockbuin,  G.  J.  If 
they  are  now  entitled  to  vote  for  the  borougb  as  owners,  they  would  have  been 
entitled  before  the  Keform  Act  to  vote  for  the  county.]  They  might  not  have  chosen 
to  exercise  their  right. 

Power,  Q.  C.  (with  whom  was  Murray,)  for  the  respondent.     It  is  not  disputed 
that  a  grant  for  an  uncertain  time  operates  as  a  grant  for  life.     The  simple  (juestion 
here  is,  whether  the  occupation  of  their  houses  by  these  poor  knights  is  an  occupation 
"as  owner  or  tenant"  within  the  27th  section  of  the  Keform  Act.     [52]  It  has  been 
held  in  a  series  of  cases,  that,  if  the  occupation  be  compulsory,  for  the  purpose  of 
better  enabling  the  party  to  perform  services,  it  is  not  such  an  occupation  as  will 
confer  the  franchise  :  JJub-^on,  A  pp.,  Jones,  Resp.,  5  M.  &  G.   112,  8  Scott,  N.  K.  80, 
1  Lutw.  Keg.  Cas.  105,  Clark,  App.,  The  Overseers  of  St.  Mary,  Bury  Si.  Edmund's,  liesp., 
ante,  vol.  i.,  p.  23,  1  K.  &  G.  90.     Here,  the  knights  have  a  mere  permissive  occupa- 
tion under  the  dean  and  canons  of  Windsor,  in  whom  is  vested  the  freehold.   [Growder,  J. 
If  your  argument  is  correct,  the  Crown  could  not  grant  the  office  with  the  I'ooms.] 
The  dean  and  chapter  hold  the  property  in  trust  for  such  persons  as  the  Crown  may 
direct.     Whether  the  legal  estate  is  in  them  or  in  the  Crown,  is  immaterial ;  it  clearly 
is  not  in  the  knights.     The  case  of  Heath,  App.,  Idaynes,  Jiesp.,  ante,  vol.  iii.,  p.  389, 
1   K.  &  G.  99,  is  precisely  in  point.     There,  the  inmates  of  the  Earl  of  Leicester's 
Hospital, — a  charity  regulated  by  a  private  act  of  parliament, — each  had  allotted  to 
him  by  the  master  rooms  therein  of  more  than  the  yearly  value  of   101.,  of  which  he 
had  the  exclusive  use.     The  appointment  was  for  life,  subject  to  removal  for  breach 
of  any  of  the  rules.     The  inmates  were    rated    in    respect  of  their   several    occupa- 
tions:  and  it  was  held  that  they  did  not  occupy  "as  owners  or  tenants"  within  the 
27th  sections  of  the  Keform  Act,  and  therefore  were  not  entitled  to  be  registered. 
"It  is  not  enough,"  says  Cockburn,  C.  J.,  "to  shew  a  beneficial  occupation,  unless  it 
be  an  occupation  as  owner  or  in  the  legal  relation  of  tenant  to  a  landlord.     Now,  it 
is  clear,  and  indeed  it  is  conceded,  that  these  parties  do  not  occupy  as  owners, — the 
ownership  of  the  property  being  ex  concessis  in  the  corporation  aggregate.     Then, 
do  they  occupy  as  tenants  ?     It  appears  to  me  that  they  do  not.     There  is  nothing  in  the 
circumstances  under  which  their  occupation  aiises  which  creates  either  [53]  expressly 
or  by  implication  the  legal  relation  of  landlord  atid  tenant.     The  corporation,  as  it 
seems  to  me,  occupies  in  the  persons  of  its  several  members.     If  any  individual  member 
of  the  body  were  improperly  interfered  with  in  his  occupation,  his  only  remedy  would 
be  by  an  application  to   the  conrt  of   Chancery,  to   have  the  charity  administered 
according  to  the  will  of  the  founder."     The  occupation  here  is  precisely  of  the  chai'acter 
of  that  described  by  Tindal,  C.  J.,  in   I!it,i/hes,  App.,  The  Overseers  of  Chatham,  liesp., 
7  Scott,  N.  K.  581,  5  M.  &  G.  5-1:,  1  Lutw.  Keg.  Cas.  51,  and  Dohsim,  App.,  -Jones, 
liesp.,  8  Scott,  N.  K.  80,  5  M.  &  G.  112,  1  Lutw.  Keg.  Cas.  105,— where  "  the  officers 
or  servants   are  required  to  occupy  the  promises  with  a  view  to  the  more  efficient 
performance  of  the  duties  or  services  imposed  upon  them."     Hero,  the  duties  or  services, 
slight  as  they  are,  require  the  residence  of  the  knights  in  tlic  houses  .illottod  to  them. 
[Cockburn,  C.    J.     Is    it    not  matter  of  discipline  rather  than   suljsUintial   service  ( 
Williams,  J.     Sujjposo  the  church  discipline  acts  re(|uirc(l  the  dean  to  reside  at  the 
deanery  tluring  a  given  period  of  the  .year,  would  that  alter  the  character  of  his  estate  (] 
Here,  the  legal  ownership  is  in  the  ileaii  and  chapter  of   Windsor.     [Cockburn,  C.  J. 
I  see  no  evidence  of  tiiat.  ]     The  wiiole  tends  to  that  coiiclnsioii.     This  is  an  appoint- 
ment to  an  ofiicc ;  and,  for  the  more  convenient  discharge  of  the  duties  ami  receipt 
of  alms,  the  party  is  allowed  to  occup)'  the  house.     [Cockburn,  G.  .1.     Is  there  any 
authority  for  saying  that  a  freehold  interest  held  in  conjunction  witii  a  rigiit  to  a 
participation  in  a  charitable  institution  gives  a  vote  !     The  amount  of  service  ])orformed 
here,  is  practically  nil.]     That  has  not  been  decided. 

Warren,  in  rejjly.  The  circumstance  that  the  institution  is  in  some  degree  of  an 
eleemosynary  character  [54]  I lous  not  iuvalidalc  tiie  vote:  Siiiip.wn.,  Apji.,  IFilklmon, 
llcsp.,  H  Scott,  N.  K.  .Sl-l,  7  .M.  .fc  G.  50,  1  Lutw  Keg.  C.i.s.  KiS.  [Willcs,  .).  It 
appears  from  the  statement  of  that  case  that  the  warden  and  bedesmen  were  dealing 
with  the  propei'ty  as  owners.]     Here,  each  knight  has  the  exclusive  occupation  of  his 
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house.  [Williams,  J.  By  what  assurance  or  deed  do  you  contend  the  fee  is  vested 
in  the  kuights  ?]  It  is  enough  to  say  that  their  appointment  vests  in  them  an  equitable 
right.  [Willes,  J.  I  apprehend  the  crown  could  no  more  convey  an  equitalile  estate 
in  land  under  the  seal  of  the  older  of  the  Garter,  than  it  could  a  legal  estate.] 
This,  it  is  submitted,  is  a  grant  of  a  "  place  "  or  "  office,"  with  the  house  or  rooms  and 
emoluments  belonging  thereto  :  and  that  confers  such  an  interest  as  entitles  the  parties 
to  the  franchise  under  the  27th  section  of  the  Reform  Act. 

Cur.  adv.  vult. 

CoCKDURN,  C.  J.,  on  a  subsequent  day  delivered  the  judgment  of  the  court : — 

This  case  was  argued  before  my  Brothers  A\'illiams,  Crowder,  and  W'illes,  and 
myself.  After  full  consideration,  we  are  of  opinion  that  the  decision  of  the  revising- 
barrister  is  right  and  must  be  affirmed  ;  not  that  we  adopt  the  view  which  was  pressed 
upon  us  by  the  counsel  for  the  respondent,  and  which  seems  to  have  been  the  impres- 
sion of  the  revising-barrister,  namely,  that  the  occupation  of  the  claimants  was  for  the 
purpose  of  services  to  be  I'endered  by  them  in  their  character  of  military  kuights. 
^\'e  do  not  find  that  there  ai'e  any  services  which  the  claimants  are  bound  to  perform, 
to  which  their  occupation  of  the  houses  in  respect  of  which  they  claim  to  vote  can 
be  considered  as  subservient.  The  duties  or  obligations  to  which  the  military  knights 
are  bound,  are  either  matters  of  discipline  or  [55]  of  leligious  observance,  with  the  single 
obligation  to  stand  at  the  door  of  their  abodes  to  do  obeisance  to  the  sovereign 
returning  to  or  leaving  Windsor  Castle, — a  mere  mark  of  respect  or  homage  which 
cannot  be  considered  as  an  act  of  service  ;  and  a  similar  mark  of  I'espect  to  be  shewn 
to  the  governor  and  kuights  of  the  order  of  St.  George,  on  a  particular  occasion. 

But,  although  this  ground  of  exception  to  the  right  to  vote  may  fail,  there  remains 
to  be  considered  the  important  question  whether  there  is  any  occupation  as  owner  or 
tenant,  to  entitle  the  occupants  to  vote. 

It  is  not  pretended  that  there  is  any  occupation  in  the  character  of  tenants  :  and 
the  question  is  reduced  to  whether  there  is  an  occupation  as  owners.  We  are  of  opinion 
that  theie  is  not. 

The  case  first  submitted  to  us  by  the  learned  counsel  for  the  appellant,  was,  that 
the  appointment  of  military  knight  of  Windsor  was  a  freehold  office,  and  that,  the 
occupation  of  a  house  being  annexed  to  it  by  the  grant  of  the  founder,  the  party 
holding  the  office  had  an  estate  for  life  in  such  house.  But  we  are  clearly  of  opinion 
that  the  appointment  of  militiiry  knight  is  not  in  any  sense  of  the  term  an  office.  An 
office  necessarily  implies  that  there  is  some  duty  to  be  performed.  Here,  as  we  have 
pointed  out,  there  are  no  duties  which  can  be  considered  as  incidental  to  an  office. 
Eeligious  observances,  and  manifestations  of  respect,  by  the  recipients  of  a  charity  to 
their  benefactors,  cannot  be  held  to  be  services  which  constitute  an  office.  We  must 
not  suffer  ourselves  to  be  led  away  by  names,  however  dignified  or  high-sounding. 
Although  the  persons  deriving  benefit  from  this  royal  and  noble  foundation,  are 
designated  by  the  honourable  title  of  military  knights,  there  is  nothing  whatever  of 
knightly  service  connected  with  the  institution,  which  is  one  of  a  purely  eleemosynary 
character.  It  purports  [56]  to  be  so  by  the  very  terms  of  the  appointment  of  the 
object  of  the  royal  bounty  ;  and  the  whole  scope  and  object  of  the  institution,  as  well 
as  the  terms  and  conditions  on  which  the  advantages  of  the  royal  bounty  are  to  be 
enjoyed,  all  clearly  establish  the  same  thing.  It  is  plain  that  the  charitable  support 
of  men  who  have  fallen  into  poverty  and  decay  in  the  military  service  of  the  realm, 
was  the  primary  and  main  purpose  of  the  institution,  and  that,  foi-  that  purpose,  the 
pecuniary  and  other  advantages  incidental  to  the  appointment  were  annexed  to  it ; 
while,  with  a  view  to  its  half  collegiate  and  half  monastic  character,  peculiar  obligations 
and  observances  were  imposed.  Looking  to  the  substance  of  the  thing,  not  to  the 
name  by  which  it  has  been  dignified,  it  is  plain  that  this  is  a  charity, — a  royal  and 
noble  charity,  it  is  true,  but  still  a  charity,  and  nothing  more. 

The  case  for  the  appellant  assumed,  however,  another  form.  It  was  said  that  the 
claimants,  being  appointed  during  good  behaviour,  have  a  freehold  interest,  and,  being 
entitled  to  the  benefit  of  the  charity,  and,  as  part  of  it,  to  the  occupation  of  their 
respective  houses,  have,  as  cestui  que  trusts,  equitable  freeholds  in  these  houses. 

It  seems  to  us  unnecessary  to  decide  whether  the  claimants  have  a  freehold  interest 
or  not.  There  being  no  office  or  franchise  taken  by  them,  a  question  of  some  nicety 
and  difficulty  would  arise,  if  it  were  necessary  to  determine  whether,  as  against  the 
Crown,  a  person  appointed  to  be  a  recipient  of  the  benefits  of  this  chaiity  could 
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maintain  an  absolute  and  indefeasible  right  diim  bene  se  gesserit.  But,  whether  the 
interest  of  these  parties  in  the  l)enefits  of  the  charity  be  a  freehold  interest  or  not,  we 
are  of  opinion  that  there  is  no  such  estate  or  interest  in  these  houses  as  can  properly 
be  deemed  an  ownership.  The  legal  estate  is  [57]  ])laiMly  in  the  dean  and  canons  of 
Windsor  ;  and,  though  they  may  be  bound  to  allow  the  knights  to  occupy  these  houses, 
yet  it  appeal's  that  the  dean  and  canons  have  ]>ower  and  authority  to  impose  such 
restrictions  on  the  enjoyment  as  to  divest  the  occupation  of  the  character  of  ownership. 
The  knights  cannot  let  their  houses,  in  the  whole  oi-  in  part,  nor  even  receive  inmates 
or  guests  therein,  except  with  the  assent  and  sanction  of  the  Dean  and  Canons.  The 
language,  too,  of  the  grant,  and  of  the  statutes  of  the  institution,  speaks  of  the  houses 
or  rooms  of  the  knights  (for,  both  terms  are  used,)  in  language  inconsistent  with  the 
idea  of  ownership.  Their  residences  are  termed  rooms  or  lodgings  ;  and  in  one  place 
the  occupation  is  termed  a  "commodity."  The  knights  are  placed  under  the  control 
and  authority  of  the  dean  amd  canons,  and  arc  moreover  subjected  to  a  number  of 
minute  regulations  which  shew  that  this  institution  is  altogether  of  an  eleemosynary 
character,  and  that  the  occupation  of  their  residences  was  subordinate  to  the  general 
objects  and  purposes  of  the  charity. 

It  appears  to  us,  that,  if  we  were  to  hold  that  the  occupation  of  a  residence  as  part 
of  the  benefits  of  such  a  charity  was  an  occupation  as  owner,  we  must  say  that  any 
occupation  of  a  separate  residence  in  an  almshouse,  where  the  appointment  by  the 
grant  of  the  founder  is  during  good  behaviour,  would  be  a  freehold  occupation  as 
owner,  and,  consequently,  if  of  sufficient  value,  would  give  a  right  to  vote, — a  con- 
clusion to  which  we  are  certainly  not  prepared  to  come. 

The  case  of  Siinfcaii,  Apii.,  JVUkinson,  Re»p.,  7  M.  &  G.  50,  8  Scott,  N.  K.  81-4, 
1  Lutw.  Reg.  Cas.  1G8,  which  was  pressed  on  us  in  the  argument,  is  a  very  different 
case  from  the  present.  In  that  case,  no  trustees  were  to  be  found.  The  recipients  of 
the  charity  had  the  direct  and  uncontrolled  management  of  the  property  in  [58]  their 
own  hands  :  and  the  only  question  raised  in  the  case  was,  whether  the  revising-barrister 
was  right  in  presuming  a  legal  commencement  of  the  estate  of  the  bedesmen  by  the 
royal  licence,  prior  to  the  passing  of  the  39  Eliz.  e.  5.  There  is  nothing  in  the  authority 
of  that  case  which  precludes  us  from  fully  considering  in  this  whether  the  occupation 
of  their  houses  bj'  the  military  knights  is  an  occupation  as  owners.  We  are  of  opinion 
that  the  characteristics  of  ownership  are  wanting,  that  the  occupation  is  only  as  sub- 
ordinate to  the  purposes  of  a  charity,  and  subject  to  the  immediate  control  of  the 
superiors  of  the  institution  ;  and  that  it  is  not  therefore  an  occupation  as  "owners," 
so  as  to  satisfy  the  rccjuiremeiits  of  the  iTtli  section  of  the  Reform  Act.  The  appeal 
must,  therefore,  be  dismissed,  and  the  decision  of  the  revising-barrister  affirmed,  l)ut 
without  costs. 

Judgment  accordingly. 

End  of  the  Registration  Cases. 


[59]    CiiAMUEUs  ANiJ  OriiEus  V.  Mason.     1858. 

[S.  C.  28  h.  J.  C.  P.  10 ;  5  Jur.  N.  S.  148.     Referred  to,  Clmm  v.  PanoU, 
1863,  14  C.  B.  N.  S.  81.] 

Where  a  cause  is  compromised  l>y  the  counsel  and  attoi'uc^'s,  in  coui't,  in  the  presence 
of  the  client,  and  after  conference  had  with  him  with  a  view  to  an  arrangement,  and 
the  client  do  not  dissent,  and  the  terms  of  the  compromise  have  been  embodied  in 
an  order  of  Nisi  I'rius,  subsequently  made  a  rule  of  court,  the  arrangement  will  nut 
be  disturbed,  upon  a  suggestion  by  the  client,  that,  though  present  when  it  was 
made,  he  did  not  undersUuid  what  was  going  on. 

This  was  an  action  for  an  alleged  wrongful  diversion  of  water  from  certain  reservoirs 
of  the  plaintill's. 

The  cause  came  on  for  trial  licfore  Martin,  li.,  at  the  last  Spring  Assizes  for  the 
county  of  York,  when  a  comp?-()mise  was  ett'cctefl  lietweon  the  counsel  for  the  respective 
parties,  which  Wiis  afterwai'ds  embodied  in  the  following  order  of  Nisi  I'rius. 

"At  the  assizes  holden  .it  the  Castle  of  York  in  and  for  the  county  of  York,  on 
Saturday,  the  (ith  day  of  March,  1858,  before  the   Hon.  Sir  Sanuiel   M;utiu,  Knight, 
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and  John  Barnard  Byles,  Esq.,  Serjt.  at  Law,  two  of  Her  Majesty's  justices  assigned 
to  take  the  next  assizes  according  to  the  statute  : — 

Chambers  and  Others  v.  Masau. — It  is  oixlered  hy  the  court,  by  and  with  the  consent 
of  the  parties,  their  counsel  and  attorneys,  that  a  verdict  shall  be  entered  for  the  plaintifl" 
for  Is.  damages,  each  party  pa3nng  their  own  costs,  and  the  defendant  consenting  to 
an  order  for  a  writ  of  injunction  :  And  it  is  further  ordered  that  the  actions  of  C/uimbers 
and  Others  v.  Bichard  Mason,  and  Chambers  and  Others  v.  Jonathan  Mason,  the  pleas 
pleaded  in  these  actions  shall  be  withdrawn,  and  the  plaintiffs  shall  be  at  liberty  to 
sign  judgment  in  each  of  these  actions,  without  costs  :  And  it  is  likewise  ordered  that 
Mr.  John  Greenwood  shall  pay  1001.  to  Andrew  Mason,  or  to  his  attorney,  on  his 
behalf,  within  one  calendar  month  from  the  17th  day  of  March  instant:  And  it  is 
ordered  that  no  further  action  shall  be  brought  by  any  of  the  before-mentioned  person 
or  persons  against  any  other  or  othei-s  of  them  in  respect  of  any  matter  prior  to  this 
date  :  Mr.  AVilliam  [60]  Paget,  the  attorne\'  for  Eichard  and  Jonathan  Mason,  and 
Mr.  Thomas  Brown,  the  attorney  for  Mr.  John  Greenwood,  on  their  behalfs  respec- 
tively consenting  to  this  order:  And  lastly  it  is  oi-dered  that  this  order  shall  be  made 
a  rule  of  the  court  of  Common  Pleas,  at  the  instance  of  either  of  the  parties,  if  the 
said  court  shall  see  fit. 

"  By  the  court. 

"  Bell,  associate." 

Mellish,  ill  Easter  Term  last,  obtained  a  rule  calling  upon  the  plaintiffs  to  shew 
cause  why  the  verdict  entered  on  the  trial  of  this  cause,  an  order  of  Nisi  Prius  made 
in  this  cause  on  Saturday,  the  6th  of  March  last,  another  order  made  in  this  cause  on 
the  30th  of  March  last,  the  judgment  signed  in  this  cause,  the  injunction  i-ssued  in 
pursuance  of  the  last-mentioned  order,  and  all  proceedings  (if  any)  upon  the  said 
judgment,  should  not  respectively  be  set  aside,  and  a  new  trial  be  had,  on  the  ground 
that  this  cause  was  compromised  without  the  consent  or  authority  of  the  defendant. 
The  rule  was  founded  upon  the  affidavits  of  the  defendant,  Andrew  Mason,  and  of 
Henry  Eobinson,  his  new  attorney. 

The  defendant  deposed  as  follows: — "  1.  This  action  has  been  brought  to  try  the 
lights  of  the  seveial  parties  thereto  over  certain  commonable  lands,  and  of  the  plaintiffs 
to  certain  water.  2.  Mr.  A\'.  Paget,  of  Skipton,  in  the  county  of  York,  was  my 
attorney  in  this  action,  and  Mr.  T.  Brown,  of  Skipton,  was  the  attorney  for  the 
plaintiffs.  Mr.  A.  and  Mr.  C.  were  my  counsel,  and  Mr.  H.  and  Mr  J.  were,  as  I 
have  been  informed  and  believe,  counsel  for  the  plaintifl's.  3.  The  action  was  entered 
for  trial  at  the  last  York  Assizes  for  the  county  of  York,  and  was  to  have  been  tried 
by  a  special  jury.  -t.  My  brother,  .lohn  Mason,  was  plaintiff'  in  another  action  which 
was  then  pending,  wherein  [61]  John  Greenwood  was  the  defendant,  which  said  last- 
mentioned  action  had  reference  to  a  certain  watercour.se  which  the  defendant  John 
Greenwood  had  not  permitted  to  flow  in  a  manner  in  which  he  had  covenanted  or 
agi-eed  with  my  said  brother  John.  The  said  last-mentioned  action  was  also  to  have 
been  tried  at  the  said  assizes.  5.  Some  alteration  had  previously  been  made  in  the 
entry  of  the  said  two  several  causes,  of  the  particulars  of  which  I  am  ignorant,  and  by 
which  the  cause  in  which  my  said  brother  John  was  plaintiff,  and  which  was  a  common- 
jury  cause,  was  set  down  for  trial  immediately  l)efore  the  said  cause  in  which  I  was 
defendant.  6.  I  and  my  said  brother  John  have  paid  or  caused  to  be  paid  to  the  said 
Mr.  Paget  various  sums,  amounting  altogether  to  the  sum  of  531.,  on  account  of  the 
costs,  charges,  and  e.xpenses,  of  the  said  actions.  7.  About  the  hour  of  six  o'clock  in 
the  afternoon  of  the  17th  of  March  last,  the  said  common-jury  cause  was  al)Out  to 
come  on  for  trial,  when  the  said  Mr.  Paget  came  to  me  and  my  said  brother  John  in 
the  Nisi  Prius  court  at  Y'^ork  aforesaid,  and  said  a  proposition  had  been  made  to  give 
me  and  my  said  Ijrother  John  .501.,  and  each  side  to  pay  his  own  expenses.  I  and  my 
said  brother  both  replied  that  we  would  not  agree  to  that ;  and  the  said  Mr.  Paget 
then  left  us.  I  immediately  afterwards  s;iw  the  said  Mr.  Paget  and  certain  counsellors 
whom  I  believe  to  have  been  the  said  Mr.  H.,  Mr.  A.,  Mr.  C,  and  Mr.  J.,  putting 
their  heads  together  as  if  in  conference.  Mr.  Paget  then  came  to  me  and  my  said 
brother  John,  and  said, — 'They  will  give  1001.,  and  pay  it  down  in  a  month,  each 
party  to  pay  his  own  costs.'  "Thereupon,  lioth  I  and  my  said  brother  John  told  the 
said  Mr.  Paget  that  we  would  not  agree  to  any  such  terms.     My  said  brother  John 
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said, — 'We  will  either  lose  the  horse  or  win  the  saddle;'  and  I  said  to  the  said 
Mr.  Paget  that  I  would  not  agree  to  the  terms  [62]  proposed,  and  that  we  would  have 
the  actions  tried.  My  lirother  William  Mason  was  present  on  both  occasions  when 
the  said  Mr.  Paget  came  to  me  and  my  said  brother  John  to  communicate  the  said 
offers.  8.  A  few  minutes  afterwards  the  said  Mr.  A.  and  Mr.  Paget  with  him  came 
to  me  and  my  said  l)rother  John  in  court,  and  said  'Come  this  way,'  and  I  and  my 
said  brother  .John  followed  him  and  Mr.  Paget  out  of  court.  The  said  Mr.  A.  said 
to  me  and  my  said  brother  John, — my  said  brother  William  Ijeing  also  present, — that 
we  had  better  take  the  1001.  which  had  been  ofiered  as  a  settlement.  Both  I  and  my 
said  brother  John  most  positively  refused  to  accept  the  sum  offered,  but  said,  that, 
if  the  parties  on  the  other  side  would  pay  1001.  and  all  expenses  which  had  been 
incurred  on  both  sides  since  the  commencement  of  the  differences  between  the  parties 
to  l)oth  actions ;  we  would  agree  to  accept  that  sum,  but  we  would  not  settle  on  any 
other  terms  :  and  we  therefore  desired  the  said  Mr.  Paget  to  go  and  have  the  said 
causes  tried.  He  and  Mr.  A.  then  left  us,  and  we  went  towards  the  witness-box, 
believing  and  expecting  that  the  said  causes  would  be  tried ;  but  we  only  saw  that 
the  jury  were  sworn,  and  heard  something  which  we  did  not  undersUmd  ;  and  the 
business  of  the  court  foi-  the  day  was  ended,  and  the  people  moved  out  of  court ;  ami 
I  and  my  said  Ijrother  John  went  out  at  the  same  time,  believing  and  being  under  the 
impression  that  the  trial  of  the  said  causes  had  been  adjourned  until  the  next  day. 
9.  In  consequence  of  something  which  we  had  heard  in  the  course  of  the  evening  of 
the  said  17th  of  March  as  to  the  .said  causes  having  been  settled,  I  and  my  said  brother 
John,  al)out  7  o'clock  on  the  morning  following  went  to  the  lodgings  of  the  said 
Mr.  Paget,  to  inquire  what  had  been  done.  Whilst  waiting  to  see  him,  we  learned 
that  he  had  gone  in  a  cab  to  the  railway-station.  I  [63]  and  my  said  brother  John 
ran  to  the  station  to  stop  him.  I  found  the  said  Mr.  Paget  in  a  rail  way -carriage  just 
as  the  train  was  about  to  start,  and  asked  him  what  he  meant  by  going  home,  and 
told  him  that  we  wanted  to  know  what  was  going  to  be  done  about  trying  the  actions, 
as  we  were  determined  to  have  them  tried.  He  said, — '  I've  done  what  I  could.  You 
(meaning  myself  and  my  said  brother  John)  must  go  to  Mr.  A.,  and  he  will  tell  you 
all  about  it.'  10.  I  and  my  said  brother  John  shortly  afterwards  went  to  the  court, 
and,  in  consequence  of  what  we  heard  from  persons  about  the  court  as  to  what  had 
pas.scd  during  the  previous  evening  respecting  the  .said  actions,  I  and  my  saifl  brother 
John  returned  home  on  the  same  day,  viz.  the  18th  of  March,  and  the  following  day 
we  went  to  the  office  of  the  said  Mr.  Paget,  and  Ijoth  I  and  my  sairl  brother  John 
blamed  him  much  for  leaving  us  in  the  way  in  which  he  had  left  us.  He  said  he 
would  not  be  blamed  for  what  had  been  done  :  he  would  write  to  Mr.  A.,  because 
Mr.  A.  had  taken  it  upon  his  own  shoulders,  and  settled  the  actions  without  authority 
either  from  us  or  him.  My  said  brother  William  was  present,  and  heard  this  con- 
versation. 11.  I  was  unable  to  get  any  information  from  the  said  Mr.  Paget,  or  from 
anybody  else,  as  to  the  precise  tei'ms  upon  which  the  said  actions  or  cither  of  them 
had  been  settled  ;  and  I  then  employed  my  present  attorney,  Mr.  Henry  Robinson,  to 
act  for  me  in  this  action." 

The  aflidavit  of  Mr.  Robinson  was  as  follows  : — "  1.  On  the  '20lh  of  March  last,  I 
wrote  and  sent  to  Mi'.  \V.  Paget,  the  late  attorney  for  the  defendant  in  this  action  a 
letter,  in  the  words  and  figures  following : — 

"  '  Andrew  Mason  ats.  Cliambers  and  Others. 
" '  Special  jury. 

"  '  Dear  Sir, — The  defendant  called  upon  me  this  morning,  and  was  in  a  complete 
state  of  ignorance  as  [64]  to  the  manner  in  which  the  case  had  been  disposed  of.  He 
fears,  from  what  he  hears,  that  it  lias  licen  settled  by  some  ct)mpromisc  (piito 
unauthorised  \\y  him  ;  and  he  was  very  much  astonished  to  find  that  the  action  w;is 
not  to  bo  tried.  Have  the  goodness  to  inform  me  on  his  l)chalf  why  tlio  action  was 
not  disposed  of  in  the  ordinary  way,  and  at  the  same  time  state  any  other  particulars 
calculated  to  inform  me  and  him  how  the  matter  stands.  Until  I  have  time  to  confer 
with  him  after  1  shall  have  received  your  reply,  you  will  of  course  take  no  further 
steps  in  the  action.' 

"2.  In  reply  I  received  tiirougii  tiio  general  post  a  letter  from  the  said  W.  Paget 
in    tlie   words  and    ligures  following; — 'Dear  .Sir,^Masons'  actions.     Those  parties 
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were  in  court  when  the  tactions  were  settled  by  counsel ;  and  they  hare  since  been 
fully  informed  as  to  the  terms :  and,  if  they  are  not  satisfied,  I  am  soiry  for  it.  I 
will  hand  over  the  papers  to  any  other  person,  on  payment  of  my  bill.  Of  course, 
I  shall  not  move  further  in  the  matter  after  seeing  your  letter.'  3.  On  the  24th  of 
March  last,  I  wrote  and  sent  to  the  said  W.  Paget  a  letter  in  the  woi'ds  and  figures 
following : — '  Dear  Sir, — Masons'  actions.  I  am  in  receipt  of  your  favour  of  the 
22nd  instant.  I  assure  you  the  parties  for  whom  you  acted  are  utterly  and  entirely 
ignorant  of  the  terms  of  the  arrangement ;  and  I  will,  therefore,  thank  you  to  furnish 
me  with  copies  of  agreements  or  rules  of  court  or  other  documents  by  which  the 
arrangement  was  ett'ected.  To  prevent  any  objection  on  your  part,  I  will  pay  your 
chai-ges  for  such  copies,  on  having  same  forwarded  to  me.  If,  as  my  clients  assert, 
the  arrangements  were  made,  not  only  without  their  authority,  but  against  their 
express  direction,  I  don't  think  you  can  insist  upon  retaining  the  papers,  &c.,  until 
your  bill  of  costs  is  paid  :  but,  when  I  have  seen  the  copies  desired,  I  can  the  better 
determine  what  [65]  should  be  done.'  4.  In  reply  to  such  last-mentioned  letter,  I 
received  from  the  said  W.  Paget  a  letter  in  the  words  and  figures  following  : — '  Dear 
Sir, — Masons'  actions.  As  the.se  parties  have  determined  to  change  their  attorney,  I 
do  not  see  why  I  should  deviate  from  the  usual  rule,  until  my  bill  be  paid.'  5.  On 
the  27th  of  March,  I  wrote  and  sent  to  the  said  W.  Paget  a  letter  in  the  words  and 
figures  following: — 'Dear  Sir, — Andrew  Mascm  ats.  Chambers  and  Others.  Special  jury. 
I  am  in  receipt  of  your  favour  of  the  25th  instant,  and  regret  that  you  have 
declined  to  furnish  the  information  desired.  Have  the  goodness  to  inform  me  whether 
you  gave  counsel  in  this  case  authority  to  compromise  on  the  terms  concluded  upon, 
or  any  other  authority  to  compromise,  and,  if  any,  what  were  the  terms  you  authorised 
him  to  accept.  Did  you  personally  consent  to  any  compromise  ?  I  think  you  will 
not  deny  that  the  defendant  is  entitled  to  have  full  information  upon  these  points.' 
6.  In  reply  to  the  last-mentioned  letter,  I  received  from  the  said  W.  Paget  a  letter  in 
the  words  and  figures  following : — '  Dear  Sir, — Masons'  actions.  I  must  decline 
answering  any  questions  at  present  in  these  actions  until  payment  of  my  bills,  and  an 
order  to  change  attorneys  be  made.'  7.  On  the  20th  of  March  List,  I  wrote  and  sent 
to  Mr.  Brown,  the  attorney  for  the  plaintift's  in  this  action,  a  letter  in  the  words  and 
figures  following: — 'Dear  Sir, — Andmr  Mason  ats.  Chambers  and  Others.  Special  jury. 
The  defendant  has  consulted  me  with  reference  to  this  action,  in  consequence  of  his 
being  dissatisfied  with  Mr.  Paget  or  his  counsel,  or  both,  for  having  assented  to  some 
compromise,  not  only  without  his  authority,  but  against  his  express  directions.  I 
have  written  to  Mr.  Paget  on  the  subject,  and  for  an  explanation.  You  will  please  to 
consider  that  I  am  now  the  attorney  for  the  defendant,  and  that  for  the  reasons  [66] 
stated  above,  he  will  refuse  to  carry  into  effect  the  arrangement  made  either  by 
Mr.  Paget  or  counsel,  or  both,  under  the  circumstances.'  8.  In  reply  to  the  last- 
mentioned  letter,  I  recei\ed  from  the  said  T.  Brown  a  letter  in  the  words  and  figures 
following: — 'Dear  Sir, — Chambers  and  Others  v.  A.  Mason.  Greenwood  ats.  ./.  Mason. 
I  have  received  your  communication  in  these  several  matters,  under  date  the 
20th  March  inst.  At  present,  I  understand  Mr.  Paget  to  be  the  attorney  for  both 
the  above  Masons,  although  they  have  applied  to  you,  questioning  his  conduct  as  their 
attorney.  So  far  as  I  am  able  to  judge,  the  arrangement  of  these  actions  in  open 
court  was  to  the  ad\antage  of  Mi-.  Paget's  clients,  and  was  made  with  their  assent : 
but  it  is  for  him,  and  not  me,  to  explain  his  conduct.  I,  on  behalf  of  my  clients  in 
both  actions,  was  ready  to  try  these  causes,  and  had  every  confidence  that  the  verdicts 
would  have  been  recorded  in  favour  of  my  several  clients.  And  I  shall  certainly 
proceed  to  enforce  the  order  of  Nisi  Prius  in  the  first>uamed  action.'  9.  On  the 
24th  of  March  last,  I  wrote  and  sent  to  the  said  T.  Brown  a  letter  in  the  words  and 
figures  following : — 'Dear  Sir, — A.  Mason  ats.  Chambers  and  Others.  I  beg  to  acknowledge 
the  receipt  of  your  favour  of  the  22nd  instant.  As  I  am  instructed,  the  arrangement, 
whatever  it  was, — and  as  to  which  I  and  mj'  client  are  ignorant, — wa.s  entirely  without 
his  authority  :  and  I  shall  take  the  earliest  opportunity  of  bringing  the  conduct  of 
the  parties  before  the  court.  I  shall,  of  course,  oppose  any  application  you  ma}'  make 
to  enforce  compliance  with  the  terms  which  have  been  agreed  upon.'  10.  I  ha\e  not 
received  any  reply  to  such  last-mentioned  letter." 

Hugh  Hill,  Q.  C,  and  T.  Jones,  on  a  subsequent  day,  shewed  cause,  upon  the 
affidavits  of  Thomas  Brown,  [67]  the  attorney  for  the  plaintiff's,  and  of  Mr.  William 
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Paget,  the  attorney  for  the  Masons.  The  former  deposed  as  follows: — 1.  The  plain- 
titts  are  tenants  and  occupiers,  under  a  lease  from  John  Greenwood,  the  owner,  of  a 
cotton  mill  in  Enibsay,  called  Whitfield  >Syke,  otherwise  Embsay  High  Mill,  together 
with  divers  reservoirs,  mill-ponds,  and  streams  of  water  appurtenant  thereto,  and  used 
and  occupied  therewith  and  also  together  with  other  hereditaments  adjoining  or  near 
to  the  said  mill.  2.  I  have  known  the  said  Whitfield  Syke  Mill  forty  years.  It  was 
erected,  as  1  have  been  informed  and  believe,  more  than  sixty  years  ago,  and  has  from 
that  time  been  used  as  a  cotton  mill,  worked  solely  by  water-power  until  about  fifteen 
years  ago.  Since,  then,  steam  power  has  been  added,  and  the  said  mill  has  been  worked 
partly  by  steam  and  partly  by  water-power  ;  and  the  water  supplying  power  to  the 
said  cotton  mill  Mowed  to  it  over  certain  commonalile  lands.  3.  This  action  was  brought 
against  the  defendant,  and  similar  actions  were  at  the  same  time  brought  against  his 
brother,  Richard  Mason,  and  his  nephew,  Jonathan  Mason,  for  repeated  wilful  trespasses 
in  breaking  down  and  damaging  the  dams  of  the  plaintiff's'  mill-ponds,  and  diverting, 
obstructing,  and  pieventiiig  the  flow  of  the  streams  of  water  to  the  said  mill,  to  recover 
damages  foi'  the  injuries  done,  and  to  restrain  the  several  defendants  fi'om  the  repetition 
of  similar  injuries.  4.  This  action  was  entered  for  trial  at  the  last  York  Assizes  for 
the  county  of  York,  and  was  to  be  tried  by  a  special  jury,  who  were  required  to  view 
the  locus  in  quo  at  the  instance  of  the  plaintiffs.  A  number  of  the  special  jurors  made 
such  view  previously  to  the  day  fi.xed  for  the  trial,  accompanied  by  the  under-sheriff's 
assistant,  and  attended  by  a  person  appointed  as  shewer  for  the  plaintiffs  and  by  another 
person  appointed  on  behalf  of  the  defendant  as  his  [68]  shewer  :  and  I,  as  attorney  for 
the  plaintiffs,  paid  the  undei'-sheriff'  his  charges  for  the  expenses  of  such  view,  besides 
the  costs  and  expenses  of  the  plaintiff's'  and  defendant's  shewers.  I  prepared  and 
delivered  briefs  to  two  counsel,  Mr.  H.  and  Mr.  J.,  and  subpcenaed  and  took  to  York 
sixteen  witnes.ses  on  behalf  of  the  plaintiffs  in  this  cause,  for  the  purpose  and  with  the 
full  intent  of  having  this  cause  tried  :  and  I  was  fully  persuaded  that  the  plaintiff's  wei'e 
entitled  to  and  would  obtain  a  verdict  against  the  defendant :  and  I  did  not  by  any 
means  seek  to  have  this  action  compromised.  5.  The  plaintiff's'  landlord,  the  said  John 
Greenwood,  was  sued  by  the  defendant's  brother,  John  Mason,  in  an  action  for  breach 
of  covenant  in  not  permitting  water  to  flow  through  a  recent  drain  wrongfully  diverting 
a  stream  of  water  from  its  natural  course  in  a  close  the  property  of  John  iTreenwood 
into  a  close  the  property  of  John  Mason,  and  also  into  another  close  the  joint  property 
of  the  defendant  Andrew  Mason  and  his  brother  the  said  Richard  Mason,  which  action 
was  entei'ed  for  ti-ial  at  the  said  assizes,  to  be  tried  by  a  common  jurj'.  I  was  the 
attorney  for  the  .said  John  Greenwood,  and  delivered  briefs  to  Mr.  H.  and  Mr.  J.  in 
that  action,  and  had  witnesses  attending  the  said  assizes  on  behalf  of  the  said  John 
(ireenwood  in  support  of  his  defence ;  and  the  last-named  cause  came  on  for  trial  at 
the  said  assizes  in  its  regular  course  as  a  common  jury  cause,  on  Saturday,  the  13th 
of  March,  when,  as  the  said  John  Greenwood  was  proved  not  to  have  made  the 
covenant  charged  against  him,  the  court  gave  the  said  John  Mason  leave  to  amend  his 
declaration,  by  charging  a  breach  of  agreement,  instead  of  a  breach  of  covenant,  and 
directed  that  the  cause  should  stand  over,  and  be  tried  immediately  before  this  special 
jury  cause,  which  was  fixed  for  trial  on  the  Wednesday  following.  6.  In  the  after- 
noon of  Wednesday,  the  17th  [69]  of  March,  I  was  in  attendance  in  court  with  all  the 
plaintiff's'  witnesses,  and  also  wilh  the  witnesses  for  the  said  John  (rreeuwood  in  the 
said  action  at  the  suit  of  John  Mason,  when  the  last-mentioned  cause  was  called  on  for 
trial ;  and,  while  the  names  of  the  jury  were  being  called,  something  was  said  by 
the  counsel  for  John  Mason,  and  l)y  his  attorney,  addressed  to  me  and  to  my  coun.sel, 
proposing  a  settlement  of  that  action  :  and,  as  it  appeared  to  me  (and  I  was  so  advised 
by  counsel)  that  the  plaintiff' John  Mason  must  of  necessity  be  non-suited  or  a  verdict 
pass  against  him  in  that  action,  and  as  his  counsel  and  attorney  mentioned  that  there 
were  or  might  be  several  other  causes  of  action  against  the  plaintiff's  in  this  action  and 
against  tiic  .said  .John  (4rcenwood  by  John  Mason  and  Andrew  M.isoii  and  others  of 
the  family,  I  with  my  counsel  objected  to  conipronn'se  the  said  connnon  jury  cau.sc 
unless  the  special  jury  cause  and  all  other  pending  actions  and  all  causes  of  action 
then  existing  liutwcen  the  paitics  or  any  of  them  were  also  satisfactorily  arranged  ; 
and  on  this  liasis  an  arraiigenuMit  was  made  in  court  between  the  counsel  and  attorneys 
on  both  sides, — a  juror  was  withdrawn  in  the  action  between  John  Mason  and  John 
(Jreenwood,  each  party  to  bear  his  own  costs,  the  said  John  Greenwood  agreeing  to 
execute  a  deed  of  covenant,  so  far  as  concerned  his  own  and  his  servants'  acts  only,  to 
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permit  the  water  to  flow  from  his  close  through  the  before-mentioned  drain  to  the 
close  of  the  said  .'ohii  Mason  and  the  close  of  Kichard  and  Andrew  Mason,  and  that 
the  said  John  Mason  should  convey  the  water  from  his  close  (after  supplying  his  cattle) 
by  another  drain,  in  a  certain  line  pointed  out  on  the  plan  or  map  then  produced,  into 
the  original  channel  fi'om  which  it  had  been  diverted,  so  that  other  parties  situated 
lower  down  on  the  stream,  who  were  entitled  to  the  [70]  flow  of  its  entire  waters, 
might  have  no  cause  of  action  against  either  John  Mason  or  John  Greenwood  ;  and 
that  John  Greenwood  should  pay  John  Mason  81.  for  the  cost  of  such  last-mentioned 
drain  :  and  the  purport  of  these  terms  was  embodied  in  an  order  of  court,  by  consent. 
Mr.  Paget,  the  attorney  for  John  Mason,  was  present  during  this  negotiation,  and 
sanctioned  the  whole  arrangement,  having,  as  I  understood,  the  approval  of  his  client 
John  Mason.  The  terms  of  arrangement  of  the  special  jury  cause  and  all  other  actions 
and  causes  of  action  then  existing  between  all  or  any  of  the  parties,  were  openly 
canvassed  between  the  counsel  and  attorneys  on  both  sides  ;  and  the  only  question  in 
diflerence  was,  the  amount  to  be  paid  by  Mr.  Greenwood,  the  plaintitis'  landlord,  to 
Andrew  Mason.  There  was  no  objection  made  by  Mr.  Paget  or  his  counsel  during  the 
negotiation,  that  any  right  or  interest  of  the  defendant  Andrew  Mason,  or  of  his 
brother  Richard,  or  his  nephew  Jonathan,  was  damnified  in  any  way  by  the  plaintift's' 
user  of  their  cotton-mill  and  the  ponds  and  watercourses  supplying  the  same  with  water  : 
but  the  right  of  the  plaintifl's  to  the  use  of  those  ponds  and  watercourses  was  admitted  ; 
and  it  was  agreed  that  a  veixlict  should  be  entered  foi'  the  plaintift's  for  nominal  damages, 
and  that  the  plaintift's  should  not  claim  any  costs  ;  that  the  defendant  and  his  brother 
Richard  and  his  nephew  Jonathan  should  be  restrained  from  committing  further 
trespasses,  by  injunction.  On  the  question  of  what  sum  should  be  paid  by  the  said 
John  Greenwood,  the  sum  of  lOOl.  was  ultimately  ofi'ered  by  me  on  behalf  of  Mr. 
Greenwood  ;  when  Mr.  Paget  and  his  counsel  Mr.  A.  retired  to  confer  with  their  clients  ; 
and,  on  their  return,  Mr.  A.  said  the  parties  had  authorized  him  to  make  an  arrange- 
ment for  them,  and  he  agreed  to  accept  the  1001.  oftered,  which  should  be  paid  within 
a  month  to  Andrew  Mason,  or  his  attorney  ;  [71]  and  the  counsel  wrote  down  a  minute 
of  the  terms  of  arrangement,  which  was  signed  by  Mr.  H.,  counsel  for  the  plaintift's, 
and  by  me  for  Mr.  Greenwood,  as  his  attorney,  and  was  signed  also  by  Mr.  A.,  counsel 
for  the  defendant,  and  by  Mr.  Paget  as  defendant's  attorney  and  as  attorney  for  the 
other  parties  to  be  included  in  the  arrangement ;  which  minute  was,  I  believe,  handed 
to  Mr.  Bell,  the  associate;  and  the  special  jury  in  this  cause  were  then  called  and 
sworn,  and  gave  a  verdict  according  to  the  arrangement.  7.  At  the  time  when  these 
arrangements  were  made,  I  did  not  know,  believe,  or  suspect,  nor  did  the  said  plaintift's, 
or  the  said  John  Greenwood,  or  any  of  them,  know  that  such  arrangements  were 
unauthorized  by  the  defendant  Andrew  Mason,  or  by  the  said  John  Mason,  or  by  the  said 
Richard  and  Jonathan  Mason,  or  any  of  them ;  but,  because  Mr.  A.  stated  positively  that 
he  had  seen  the  parties  personally,  and  that  they  had  expressly  authorized  him  to 
make  an  arrangement  for  them,  I  then  believed,  and  I  still  believe,  that  the  defendant 
Andrew  Mason  and  the  said  John  Mason  authorized  the  said  Mr.  A.  to  make  the  said 
arrangements  and  to  compromise  the  said  action  for  them  :  and,  if  I  had  doubted  about 
the  actual  consent  and  authority  of  the  said  Andrew  Mason  and  John  Mason,  I  should 
have  refused  my  consent  to  the  said  arrangements  :  and  I  would  not  under  any  circum- 
stances, as  Mr.  Greenwood's  attorney,  have  consented  to  arrange  one  of  the  said  actions, 
without  having  the  other  arranged  also  ;  for,  Mr.  Greenwood  having  in  his  lease  to  the 
plaintift's  in  this  cause  covenanted  to  them  for  peaceable  enjoyment,  was  suljstantially 
interested  in  the  issue  of  this  cause.  8.  On  or  about  the  21st  of  March  last,  I  received 
a  letter  from  Mr.  H.  Robinson,  dated  the  20th  of  March,  to  the  purport  stated  in  the 
affidavit  of  the  said  H.  Robinson  sworn  in  this  cause  on,  &c.,  and  I  replied  thereto,  by 
[72]  letter  dated  the  22nd  of  March  last,  to  the  eft'ect  stated  in  the  same  affidavit ;  and 
I  also  received  another  letter  from  the  said  H.  Robinson,  dated  the  24th  of  March,  as 
stated  in  the  same  affidavit,  to  which  last  letter  I  made  no  reply,  because  I  did  not 
consider  the  said  H.  Robinson  to  be  then  the  attorney  for  the  said  Andrew  Mason  in 
this  cause,  the  said  Andrew  Mason  never  having  given  me  any  notice  in  writing  under 
his  hand  that  he  had  changed  or  intended  to  change  his  attorney  Mr.  Paget  for  Mr. 
Robinson.  9.  The  Nisi  Prius  rule  made  at  the  assizes  pursuant  to  the  arrangement 
aforesaid  required  the  sum  of  1001.  to  be  paid  by  Mr.  Greenwood  within  a  month  to 
Andrew  Mason  or  his  attorney;  and  on  the  16th  of  April  instant,  the  time  having 
nearly  expired,  and  the  said  Andrew  Mason  not  having  changed  his  attorney  on  the 
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record,  I,  as  Mr.  Greenwood's  attorney,  caused  the  sum  of  1001.  to  be  tendered  to  the 
said  Mr.  Paget  as  the  attorney  of  the  said  Andrew  Mason,  in  compliance  with  the 
said  rule  ;  and  the  said  Mr.  Paget  accepted  and  received  the  same  as  the  attorney  of 
the  said  Andrew  Mason. 

Mr.  Paget's  affidavit  was  as  follo\rs  :^"  1.  I  was  the  attorney  for  John  Mason, 
brother  to  the  above-named  defendant,  and  instructed  by  him  to  commence  an  action 
at  law  against  one  John  Greenwood  for  diverting  a  certain  stream  of  water  fiom  running 
in  a  covered  diain  from  a  close  of  land  marked  C.  on  the  plan  on  the  deed  of  conveyance 
of  such  close  of  land  on  the  sale  thereof  by  the  said  John  Mason  to  the  said  John 
Green\\'ood,  in  which  conveyance  I  was  informed  by  the  said  John  Mason  that  the 
said  John  Greenwood  had  covenanted  to  permit  and  suffer  the  water  from  such  close 
so  sold  to  the  said  John  Greenwood  to  flow  in  the  covered  drain  to  a  certain  other 
close  of  the  said  John  Mason,  as  also  shewn  on  the  plan  on  the  said  deed  of  conveyance  : 
and  I  commenced  such  action,  [73]  which  came  on  for  trial  at  the  last  assizes  for  the 
county  of  York  on  Saturday  the    13th  of    March;  and,  on  the  production  of  the 
conveyance  deed  by  the  .said  John  Greenwood,  it  was  found  that  the  same  had  not 
been  executed  by  him  ;  and  the  judge  ordered  the  jury  to  be  discharged,  and  gave 
the  plaintiff  leave  to  amend  the  declaration,  and  the  said  John  Greenwood  his  pleas  ; 
and  the  cause  was  to  come  on  for  trial  at  a  certain  time  as  will  be  hereafter  explained. 
2.  I  was  also  attorney  for  the  above-named  defendant,   and  also   attorney  for  his 
brother  Richard  Mason  and  his  nephew  Jonathan  Mason,  against  whom  actions  had 
been  commenced  by  the  above-named  plaintiffs  for  damage  and  injury  done  by  the 
above  named  defendant  and  his  brother  Kichard  and  his  nephew  Jonathan  to  certain 
reservoirs  on  Embsay  Moor,  which  reservoirs  had  been  thei'C  for  forty  years.     Issue 
was  joined  in  all  the  three  last-mentioned  actions,  but  notice  of  trial  was  given  only 
in   the  action   commenced  against  the  above-named  defendant  Andrew  Mason,  and 
which  cause  was  entered  as  a  special  jury  cause  (at  the  instance  of  the  plaintiffs)  for 
the  last  a!3.sizes  for  the  county  of  York  ;  and,  at  the  time  that  leave  was  given  for  the 
ameuflment  of  the  pleadings  in  the  action  Mason  v.  Greenwood,  it  was  arranged  that 
the  trial  thereof  (which  was  a  common  jury  cause)  should  take  place  immediately 
before  the  special  jury  action  between  the  said  plaintiffs  and  the  defendant  Andrew 
Mason.     3.  The  counsel  for  the  above-named  John  Mason  and  Andrew  Mason,  in  the 
before-named  actions,  were,  Mr.  A.  and  Mr.  C.     4.  The  pleadings  in  the  action  of 
Maxon  V.  (rreenwood  were  amended  ;  but  I  was  advised  by  counsel,  that,  inasmuch  as 
the  deed  of  conveyance  had  not  been  executed,  and  on  account  of  the  peculiar  woi'ding 
of  the  covenant  in  such  deed,  there  would  be  a  verdict  against  the  plaintiff:  and,  on  a 
consultation  in  tiie  action  commenced  [74]  by  the  above-named  plaintiff  against  the 
above-named  defendant,  his  counsel  were  of  opinion  that  the  case  was  beset  with  so 
many  difficulties  that    there  was  great  fear  that  a  verdict  would  pass  against  the 
defendant  in  that  action ;    and  they  strongly    reconmicnded   a  compromise.      This 
infoiiuation  I  duly  conveyed  to  the  said  John  Mason  and  Anflrew  M.-ison.     4.  The 
cause  of  Mason  v.  Givenvood  again  came  on  for  ti-ial  on  the  1 7th  of  March,  when  the 
plaintiff's  coun.sel  again  reeommcnded  a  settlement  of  all  the  actions,  and  spoke  to  the 
counsel  on  the  part  of  the  plaintiffs  u])on  the  subject  ;  and  Mi-,  (rreenwood  then  proposed 
to  give  501.,  anfl  each  party  ])ay  their  own  costs  in  all  the  actions.     I  went  out  of  cotu't 
to  see  the  defendant  and  his  brothers,  who  refused  lo  take  the  501.,  but  would  take 
1001.  and  costs.     I  went  again  into  court,  and  informed  the  counsel  for  the  .said  John 
Mason  and  Andrew  Mason.     Mr.  Greenwood  by  in's  counsel  then  proposed  to  pay 
1001.,  without  any  costs,  and  a  paper  was  prepared  to  this  effect  by  the  counsel  on 
both  sides,  and  I  was  sent  out  of  court  again  to  see  the  defendant  and  his  brothers  on 
the  terms  of  the  said  settlement;  but  they  refused  to  accept  the   1001.  without  the 
costs.     I  returned  into  court  and  informed  Mr.  A.,  who  said  he  would  see  the  parties 
himself,  and  he  went  out  of  conit  for  that  purpose,  and  I  soon  afterwards  followed 
him,  and   found  counsel  Mr.  A.,  and  all   the  jKirtics  together,  and   heard  what  ])a.s.sed 
between  them.     After  I  went  out  of  court,  Mr.  A.  tokl  the  parties,  tli.it,  in  the  action 
oi  31  a  son  v.   (irevmrood,  there  was  sure  to  be  a  verdict  against   the  jilaintiffs,  and   ho 
would   have  costs  to   pay  to  the  defendant  :  and   he  w;is  not  sure  of  a  verdict  in  the 
sjiecial  jury  cause;  and,  if  he  could  get  lOOl.  without  the  M.asoiis  having  aiiytbiug  to 
])ay  the  above-named   plaintiffs  or  Mr.   (rreenwood,   he  considered   tliat    would   be  ;i 
good  settlement.     Thoy  then  .said  they  would  accept  [75]  the  lOOl.,  but  would  have 
the  costs  of  the  defendant's  defence  at  York,  at  the  assizes  held  in  Mareli,  1857,  when 
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he  had  been  prosecuted  for  breaking  down  the  banks  of  the  I'eservoirs  of  the  plaintiffs' 
mill.     Mr.  A.  then  said  to  them  he  very  much  doubted   whether   Mr.  Greenwood 
would  consent  to  this,  but  he  would  do  his  best  for  them.     Mr.  A.  then  left  me  and 
the  parties  together.     I  then  went  into  court,  when  I  found  that  counsel  had  arranged 
the  case  of  Mason  v.  Greenwood,  upon  the  terms  that  a  juror  should  l)e  withdrawn, 
that  Mr.  Greenwood  should  execute  the  deed  on  its  terms  securing  the  plaintiff  in 
that  action  the  use  of  the  water  to  his  close  of  land,  each  party  paying  their  own  costs, 
and  Mr.  Greenwood  also  paying  to  John  Mason  the  sum  of  81.  to  make  a  diversion  of 
the  drain  so  as  to  allow  all  parties  interested  in  the  stream  to ha\e  the  use  of  the  water  ; 
and  that  in  the  above  mentioned  action  a  verdict  was  to  be  given  for  the  plaintifTfor 
Is.  damages,  the  injunction  to  be  granted  as  prayed  for,  and  that  all  other  proceedings 
should  be  arranged  as  mentioned  in   the  order  of  Nisi  Prius.      5.  The  defendant 
Andrew  Mason,  and  his  brothers,  John  Mason,  Richard  Mason,  and  William  Mason, 
and  his  nephew  Jonathan  Mason,  were  all  in  court  at  the  time  the  arrangement  was 
made  ;  and  I  mentioned  to  William  Mason,  the  brother  of  the  defendant,  on  leaving 
the  court,  the  paiticulars  of  the  settlement  of  the  said  actions.     I  left  York  by  the 
second  train  the  following  morning ;  and  at  the  York  railway-station  John  Mason 
came  to  me  as  the  train  was  about  to  start,  and  requested  me  to  return  and  have  the 
cases  tried  ;  when  I  informed  him  that  the  causes  had  been  settled,  and,  if  they  were  not 
satisfied,  they  might  see  Mr.  A.,  who  would  tell  them  all  about  it.     6.  On  the  22nd  of 
March,  the  defendant  and  his  brother  John  Mason  called  at  my  office  at  Skipton,  and  said 
he  was  not  [76]  satisfied  with  the  arrangement  come  to  at  York  as  to  the  settlement  of 
this  action,  and  said  that  he  had  seen  Mr.  A.  at  York,  who  informed  him  that  I  had 
settled  the  actions  :  and  1  then  asked  the  defendant, — 'Did  you  see  counsel  yourself?' 
and  the  defendant  replied  '  No  :  but  my  brother  William  saw  him.'     I  then  said, — 
' Send  for  your  biother  William.'     7.  William  Mason,  the  brother  of  the  defendant, 
was  then  immediately  afterwards   brought  to  my  office  by  the  defendant ;  when  I 
asked  him  if  he  had  seen  Mr.  A.  at  York  ;  and  William  Mason  then  said  he  had  seen 
him,  and  informed  him  that  his  brothers  wei'e  not  satisfied  with  the  arrangements 
made  ;  and  the  said  William  Mason  then  said  that  Mr.  A.  informed  him  (W.  Mason) 
that  the  settlement  which  had  been  come  to  was  the  best  that  could  be  made  for 
them.     8.  The  defendant  Andrew  Mason  then  said  he  would  be  satisfied  with  the 
payment  of  the  1001.,  but  he  must  have  his  costs,  or  he  would  upset  the  arrangement. 
9.  I  did  not  then  .say  that  counsel  had  settled  the  said  actions  without  the  consent  of 
either  the  said  defendant  or  myself  ;  for,  on  the  settlement  of  the  action  against  the 
defendant  Andrew  Mason,  and  after  the  counsel  for  the  plaintiff'  and  defendant  had 
signed  a  memorandum  of  the  terms  of  such  settlement,  I  and  Mr.  Brown,  the  attorney 
for  the  plaintifi's,  each  signed  the  same  memoiandum,  and  it  was  then  handed  to  Mr. 
Bell,  the  associate.     10.  On  the  15th  of  April  instant,  not  having  heaid  anything 
further  from  Mi-.  Robinson,  the  present  attorney  for  the  defendant,  and  as  the  time 
for  paying  the  1001.  would  expire  the  following  day,  I  made  arrangements  with  Mr. 
Brown,  the  attorney  for  the  plaintiff's  and  the  said  John  Greenwood,  to  receive  the 
same ;  and  I  then  wrote  by  post  to  Mr.  Robinson  a  letter,  as  follows  : — 'Dear  Sir, — 
Masons'  actions.     As  these  parties  have  not  proceeded  to  change  their  attorney,  and 
[77]  pay  my  bill  of  costs,  I  have  arranged  to  receive  the  1001.,  as  agreed  upon  by  the 
counsel  at  York.     The  money  will  be  paid  to-morrow  ;  and  the  parties  may  then  take 
such  steps  as  they  think  proper.     I  intend  now  to  carry  out  the  terms  of  the  order  of 
Nisi  Prius.'     11.  After  the  said  letter  was  posted,  I  was  served  with  a  notice  that  a 
summons  would  be  served  on  me  the  following  day  for  changing  the  attorney  in  this 
action.      12.  On  the  16th  of  April  instant,  I  received  from  Mr.  Brown,  the  attorney 
for  the  plaintiff's  and  John  Greenwood,  the  sum  of  1001.,  pursuant  to  the  arrangement 
made  at  York,  and  was  served  with  a  summons  the  same  day  to  change  the  attorney. 
13.  I  am  satisfied  that  the  arrangement  ma<le  at  York  was  greatly   to  the  benefit 
and  advantage  of  the  said  John  Mason,  Andrew  Mason,  and  their  brother  Richard 
Mason  and  their  nephew  Jonathan  Mason,  because,  if  the  case  of  Mason  v.   Gicenwood 
had  been  tried,  and  a  verdict  had  passed  for  the  defendant,  or  the  plaintiff'  had  been 
nonsuited, — which  I  was  strongly  advised  would  be  the  result  of  that  action, — the 
said  .lohn  Mason  would  not  only  have  had  to  pay  the  said  John  Greenwood's  costs, 
but  the  lands  of  the  plaintiff"  and  his  said  brothei's  would  have  been  greatly  injured 
and  deteriorated  in  value  on  account  of  the  loss  of  the  said  stream  of  water  thereto, 
which  by  the  arrangement  the  said  parties  secured ;  and  in  the  action  of  the  said 
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Andrew  Mason  there  was  a  probability  of  a  verdict  passing  against  him :  and,  if  such 
had  been  the  case,  from  the  defendant's  statement  to  me  I  am  of  opinion  tliat  the 
jury  would  have  given  the  plaintifi's  substantial  damages  for  the  injuries  they  had 
received  from  the  defendant." 

It  is  exadent  from  the  atiidavits  that  the  whole  matter  was  so  left  to  the  discretion 
of  the  counsel  and  attorne\'  as  to  justify  them  in  doing  as  they  did.  The  party  who 
now  complains  of  the  arrangement  was  pre-[78]-sent,  and  expressed  no  disapproljation 
or  dissent.  It  is  not  now  suggested  that  the  compromise  was  other  than  that  which 
he  himself  agreed  to,  except  as  to  the  costs  of  the  York  prosecution,  which  had  nothing 
to  do  with  the  matter  in  hand  :  and  it  would  be  manifestly  contrary  to  justice  and  good 
faith  to  permit  that  arrangement  to  be  departed  from.  The  cases  bearing  upon  the 
power  and  authority  of  counsel  to  eflect  compromises  on  behalf  of  their  clients  have 
recently  undergone  a  great  deal  of  discussion  in  Stdnfen  v.  Swinfen,  18  C.  B.  485, 
1  C.  B.  (N.  S.)  36-i,  in  this  court,  and  afterwards  before  the  Master  of  the  Kolls 
(24  Beavan,  549),  and,  on  appeal,  before  the  Lords  Justices  (27  Law  J.,  Ch.  491),  but 
with  no  very  delinite  result.  In  Thomas  v.  Hewes,  2  C.  &  M.  519,  the  court  of 
Exchequer  refu.sed  to  enter  into  the  question,  Bayley,  B.,  suggesting  that  they  did 
not  consider  themselves  at  liberty  to  set  aside  an  order  of  Nisi  Prius  deliberately 
entered  into  by  counsel.  Here,  the  court  is  asked  to  set  aside  an  agreement  made 
between  the  counsel  and  attorneys  on  both  sides,  the  clients  being  present,  knowing 
what  was  passing,  and  making  no  objection.  [Willes,  J.  We  only  deal  with  the 
rule  of  court,  not  with  the  agreement:  JTade  v.  Sinteon  1  C.  B.  GIO.]  In  JVade  v. 
Simi:(/ii  there  were  special  equitable  grounds  for  the  interference  of  the  court  to  rescind 
the  rule  and  vary  the  agreement.  There  are  none  here.  [Byles,  J.  Suppose  an  attorney 
brings  or  defends  an  action  without  authority.]  Where  an  attorney  brings  an  action, 
professing  to  have  authoiity  to  do  so,  though  he  has  not,  the  court  nevertheless  will 
not  stay  the  proceedings.  [Willes,  J.,  referred  to  liohsuu  v.  Eaton,  1  T.  R.  62.  If 
a  defendant  has  not  been  served  with  process,  he  is  not  prejudiced  by  an  attorney's 
appearance  for  him:  but,  if  he  has  been  served,  it  is  otherwise.]  In  Fihiier  v.  Delber, 
3  Taunt.  4cSG,  where  a  motion  was  made  to  set  [79]  aside  an  order  of  Nisi  Prius 
by  which  the  cause  had  been  referred  to  a  barrister,  on  an  affidavit  bj'  the  defendant, 
stating  that  she  had  expressly  desired  her  attorney  not  to  consent  to  any  rule  of 
reference.  Sir  James  Mansfield  said  :  "  Here  is  an  express  agreement  to  refer,  properly 
entered  into  by  counsel  and  attorney.  It  is  now  said  that  they  had  no  authority  to 
enter  into  that  agreement;  if  so,  the  defendant's  remedy  is  by  action  against  her 
attorney.  There  would  be  no  end  to  these  applications  if  the  court  were  to  interfere : 
such  interference  would  lead  to  collusion  :  when  the  part}'  did  not  like  the  prospects 
of  the  reference,  he  would  say  that  he  had  nevci'  given  his  attorney  authoi-ity  to  refer." 
[Crowder,  J.  Filmer  v.  DeVw  is  I'ecognized  in  Flmidl  v.  The  Eastern  Counties  liaihvay 
Uompani/,  2  Exch.  344.  Mole  v.  Smith,  1  Jac.  <t  W.  673,  Furnival  v.  Bogle,  4  Russ. 
142,  and  In  re  Jlobler,  8  Beavan,  101,  also  shew  with  what  tenacity  the  courts  adhere 
to  arrangements  made  by  counsel  assuming  to  act  on  behalf  of  their  clients. 

Shee,  Serjt.,  and  Mellish,  in  support  of  the  rule.  The  substantial  rights  of  the 
litigant  parties  arc  concluded  by  the  airangement  here  made.  In  this  respect  the 
present  case  difl'ei's  from  all  those  referred  to.  No  reasonable  inference  can  be  drawn 
from  the  atiidavits  that  either  counsel  or  attorney  had  any  cx])rc.ss  authority  to  do  as 
they  assimicd  to  do  :  and  no  implied  authoiity  arises  from  tlitnr  retainer  or  employ- 
ment. The  Master  of  the  Rolls  (Sir  J.  Komilly),  who  enters  very  fully  into  the 
matter,  and  goes  even  further  than  Crowder,  J.,  did,  in  his  very  elaboi-.ite  judgment 
in  Swinfen  v.  Simnfen,  ante,  vol.  i.,  p.  364,  expi'cssly  puts  it  upon  the  tirdinary  ground 
of  agency.  "The  case,''  he  says  (24  Beavan,  557)  "is  icstcd,  first,  upon  this  question 
of  principle — whether  an  attorney  or  solicitor  employed  by  a  client  [80]  is  at  liberty 
to  compromise  the  subject-matter  of  the  suit,  without  tlie  express  authority  of  the 
client;  and,  secondly,  the  case  is  put  upon  the  practice  which  the  court  adopts  in 
such  cases.  I  do  not  understand  how,  upon  the  principles  by  which  the  relation  of 
principal  and  agent  is  governed,  the  argument  can  be  supported.  An  agent  has  full 
authority  to  (lo  everything  that  is  within  the  scope  of  his  authority  express  or 
implied.  What  is  the  authority  which  is  vested  in  an  attorney  in  these  cases!  He 
is  employed  to  conduct  a  suit  for  a  client;  but  I  apprehend  it  to  be  perfectly  clear 
that  a  compromise  does  not  come  within  the  term  'conduct  of  a  suit,'  and  that  a 
compromise  is  not  within  the  meaning  of  the  words  'management  of  a  cause.'     Upon 


32  CHAMBERS   V.MASON  5  C.  B.  (N.  S.)  81 

what  principle,  then,  can  it  be  said  that  an  attorney  has  an  implied  authority  to 
compromise  the  subject-matter,  of  a  suit  which  he  is  employed  to  conduct?  How  far 
does  it  reach  1  Does  such  implied  authority  extend  so  far  as  to  enable  him  to  sell  the 
subject-matter  of  the  suit?  Yet,  in  point  of  fact,  a  compromise  is  nothing  more  than 
a  sale  between  the  parties  upon  certain  terms.  Would  it  have  been  possible  for  Mr. 
Simpson,  Mrs.  Swinfen's  attorney,  to  have  sold  his  client's  rights  in  the  suit  to  a  mere 
stranger  for  an  annuity  of  10001.  a  year?  It  is  obvious  that  this  would  not  lie  within 
the  scope  of  his  authority,  if  the  purchaser  were  a  stranger.  Then,  can  it  be  said  that 
it  is  within  the  scope  of  his  authoi'ity,  if  he  sold  to  the  defendant  in  the  suit?  It 
appears  to  me,  that,  upon  ordinary  first  principles,  it  cannot  be  so  treated.  I  should 
no  more  consider  the  attorney  I  employ  to  conduct  a  suit  authorised  to  dispose  of  the 
property  sought  to  be  recovered  or  defended,  than  I  should  expect  that  a  person 
employed  to  take  horses  to  a  particular  place  to  feed,  or  to  break  them  in,  would  have 
an  authority  to  sell  or  exchange  them  ;  or  that  a  coachman  employed  [81]  to  di'ive  a 
carriage  would  have  authority  to  exchange  it.  Unless  there  be  some  rule  applicable 
to  attorneys  different  from  that  which  pievails  in  other  cases  of  principal  and  agent, 
it  appears  to  me  to  be  impossible  to  say  that  an  attorney  has,  without  the  direct 
authority  of  his  client,  an  implied  authority  to  dispose  of  the  subject-matter  of  the 
suit,  instead  of  conducting  the  cause,  which  is  the  matter  that  he  is  employed  to  do." 
And,  after  referring  to  EJworlhy  v.  Bird,  2  Sim.  &  Stu.  372,  Tamlvn,  38,  Thomas  v. 
Hewe.%  2  C.  &  M.  519,  Fumiml  v.  Bogle,  4  Russ.  142,  and  In  re  Holder,  8  Beavan,  101, 
and  to  the  cases  of  infants  and  married  women,  his  Honor  adds  :  "  1  myself  have  no 
doubt  whatever,  both  on  principle  and  authoi'ity,  that  the  emploj^ment  of  an  attorney 
does  not  entitle  him  to  sell  the  subject-matter  of  the  suit  either  to  a  stranger  oi'  to 
the  opposing  party,  without  an  authority  for  that  purpose  ;  and  that,  so  far  from  its 
being  productive  of  injurious  consequences  that  he  should  not  possess  that  authority, 
I  think  that  the  consequences  would  be  to  the  highest  degree  injurious  if  he  had  it, 
and  that  it  would  seriously  impede  the  administration  of  justice.  For  myself,  I 
should  in  that  case  be  indisposed  to  allow  any  case  of  importance  to  be  taken  before 
me  by  consent,  without  being  satisfied  by  evidence  that  the  client  himself  had  been 
communicated  with  on  the  subject.  Since  I  have  been  upon  the  Bench,  I  have  always 
assumed  that  the  client  has  been  communicated  with,  and  that  what  is  proposed  is 
done  with  his  sanction  and  knowledge.  My  opinion  is,  that,  unless  this  were  so,  the 
functions  of  this  court  in  matteis  of  consent  would  be  paralized.  It  would  be  too 
great  an  abuse  of  authoi-ity  for  an  attornej'  to  say  that  he  has  a  right  to  dispose  of  the 
property  of  his  client  in  a  particular  way,  when,  if  he  had  communicated  to  him  all 
the  facts,  the  result  would  have  been  different,  and  yet  that  the  [82]  other  side  are 
at  liberty  to  say  that  they  are  entitled  to  insist  on  such  an  agreement,  and  that  the 
party  is  bound  by  it."  That  opinion  is  confirmed  by  the  decision  of  the  Lords 
Justices  on  appeal.  Formerly  it  seems  to  have  been  thought  that  there  was  something 
sacred  in  arrangements  made  at  Nisi  Prius.  [Willes,  J.  I  must  confess  I  still  enter- 
tain that  superstition.]  In  no  case  has  a  compromise  made  without  the  client's 
consent  been  enforced  in  a  court  of  law  :  the  courts  have  always  studiousl}'  avoided 
a  direct  decision.  It  is  important  that  the  principles  laid  down  in  the  judgment  of 
Crowder,  J.,  in  this  court,  and  by  the  Master  of  the  Rolls  and  the  Lords  Justices,  in 
Swinfen  v.  Swinfen,  should  be  rigidly  acted  upon.  Bodington  v.  Harris,  1  Bingh.  187, 
and  Biddk  v.  Dotvse,  6  B.  &  C.  255,  9  D.  &  R.  404,  were  also  referred  to. 

Cur.  adv.  vult. 

Willes,  J.  This  case  was  argued  in  the  course  of  the  last  Easter  Term,  before 
my  Brothers  Crowder  and  Byles  and  myself.  In  the  unavoidable  absence  of  my  Brother 
Crowder,  I  proceed  to  deliver  his  judgment : — 

This  was  an  application  to  set  aside  an  order  of  Nisi  Prius,  and  all  proceedings 
thereon,  upon  the  ground  that  the  cause  was  compromised  without  the  consent  or 
authoi'ity  of  the  defendant. 

Looking  at  the  affidavits  on  both  sides,  there  is  no  doubt  that  the  arrangement  upon 
which  the  order  of  Nisi  Prius  was  drawn  up,  was  entered  into  between  the  counsel  and 
attorneys  while  the  defendant  was  actually  present  in  court,  and  expressed  no  dissent 
therefrom.  It  is  true  that  he  and  his  brother  have  swoi'n,  that,  although  present,  they 
did  not  understand  what  was  going  on  ;  and,  when  a  juror  was  withdrawn,  according  to 
the  terms  of  the  arrangement,  they  thought  [83j  the  cause  was  only  postponed.     But  we 
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think  it  would  ho  extremely  dangerous  for  the  court  to  act  upon  such  statements, — 
the  truth  of  which  it  would  1)6  iilmost  impossible  to  ascertain  (a). 

There  had  been  a  conference  between  the  defendant  and  his  counsel  and  attorney 
just  before,  outside  the  court,  as  to  terms  of  compromise  which  had  been  proposed  by 
the  plaintiff,  and  rejected  by  the  defenilant.  The  last  words,  however,  uttered  bj' 
the  counsel  on  leaving  his  client  to  return  into  court,  as  sworn  by  the  attorney,  were, 
that  "he  would  do  his  best  for  him  ;"  to  which  no  dissent  was  expressed.  I  have  no 
doubt  that  the  learned  counsel  did  the  best  he  could  in  the  arrangement  which  was 
made,  and  which  we  are  not  justified,  on  these  affidavits,  in  disturbing. 

As  no  ])lame  whatever  attaches  to  the  plaintiff',  or  his  attorney  or  counsel,  I  think 
the  rule  must  be  discharged  with  costs. 

For  my  Brother  Byles  and  myself,  I  have  to  add  that  we  also  are  prepared  to  give 
judgment  for  discharging  the  I'ule  with  costs, — upon  the  ground  that  according  to 
the  opinions  expressed  by  the  majority  of  the  court  in  Swinfen  v.  Swinfen,  18  C.  B. 
48.5,  and  1  C.  B.  (N.  S.)  364,  the  authority  of  counsel  to  make  the  compromise  ought 
not  to  be  inquired  into  in  this  proceeding  between  the  parties. 

Rule  discharged,  with  costs. 
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[S.  C.  28  L.  J.  C.  P.  168;  5  Jur.  N.  S.  916  ;  7  W.  R.  325.     Referred  to,  JFilkinson 
V.  Verili/,  1871,  L.  R.  6  C.  P.  211.] 

It  is  no  answer  for  an  attorney,  when  sued  in  detinue  for  a  deed  which  has  been 
intrusted  to  him  by  a  client,  to  say  simply  that  he  has  lost  it. 

Detinue  for  title-deeds,  with  a  count  for  money  received.  To  the  first  count  the 
defendant  pleaded,  amongst  other  pleas,  non  detinet,  and  that  the  deeds  were  not  the 
plaintiffs  ;  and  to  the  second  never  indebted  and  a  set-off. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  last  Spring  Assizes  at  Cambridge. 
The  facts  were  as  follows  : — The  defendant  was  an  attorney  at  Cambridge.  The 
deeds  in  respect  of  which  the  action  was  brought  had  been  left  in  the  defendant's 
custody  as  attorney  for  the  plaintiff'.  At  the  trial,  there  was  only  one  deed  in  contest 
between  the  parties,  the  rest  having  been  deliveied  up  to  the  plaintiff  after  the  com- 
mencement of  tlie  action.  There  was  no  evidence  as  to  what  had  become  of  the 
missing  deed,  or  how  it  was  lost,  except  that  the  defendant  stated  that  he  had  not 
seen  it  since  the  date  of  its  execution  in  1853.  When  the  demand  was  made  in  1857, 
the  defendant  claimed  a  certain  sum  for  costs,  which  the  plaintiff  paid  under  protest. 

The  juiy  returned  a  verdict  for  the  plaintiff  on  the  second  count,  with  851.  damages, 
and  for  tiie  defendant  upon  the  first  count,  the  jury  leaving  it  in  doubt  whether  the 
loss  of  the  deed  occurnMl  l)eforo  or  after  the  demand. 

David  Keane,  for  the  plaintiff,  in  Easter  Term  last,  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  a  verdict  should  not  be  entered  for  the  plaintifi'  on  the 
issues  on  the  first  count,  foi'  151.  damages,  pursuant  to  leave  reserved  to  him  at  the 
trial,  on  the  grounds, — first,  that  the  defendant,  as  the  immediate  bailee  of  the  deed, 
was  answerable  in  detinue  though  [85]  he  hail  lost  the  deed, — secondly,  that  the 
plaintitf  was  entitled  to  the  verdict  on  tiie  finding  of  the  jury,  as  there  was  no 
evidence  to  shew  that  the  lo.ss  was  before  the  demand,  and  that  the  defendant  ought 
to  have  shewn  that  to  entitle  him  to  the  verdict.  Ho  referred  to  the  Year  Books 
12  E.  4,  fo.  12,  and  10  H.  7,  fo.  7,  pi.  7,  and  to  the  case  of  Jonrif  v.  Dawk,  9  M.  & 
W.  19. 

Wells,  Scrjt.,  for  the  defendant,  also  olitaincd  a  rule  nisi  for  a  new  ti'ial,  on  the 
ground  that  the  verdict  was  against  evidence. 

Wells,  Scrjt.,  and  Couch,  shewed  cause  against  the  plaintifl''s  rule.  It  may  fairly 
be  collected  from  the  evidence  that  the  deed  was  lost  before  the  making  of  the  demand. 

(a)  In  Swinfen  v.  Sioinfcn,  24  Beavan,  559,  the  Master  of  the  Rolls  says :  "  Upon 
the  i(uestion  of  acquiescence,  I  go  this  length, — that,  if  a  client  be  present  in  court, 
and  stanil  by  and  see  his  solicitor  enter  into  terms  of  an  agreement,  and  makes  no 
objection  whatever  to  it,  ho  is  not  at  liberty  afterwards  to  repudiate  it." 
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The  question  is,  whether  detinue  will  under  the  circumstances  lie.  It  is  submitted 
thcat  it  will  not.  In  Smifhwte's  case,  4  Co.  Rep.  83  b.,  it  was  resolved,  that,  "  if  A. 
accepts  goods  of  B.  to  keep  them  as  he  would  keep  his  own  proper  goods,  there,  if 
the  o-oods  are  stolen,  he  shall  not  answer  for  them."  In  the  note  (A.)  to  that  case,  it 
is  said  :  "  That  a  general  bailment  and  a  bailment  to  be  safely  kept  is  all  one  was 
denied  to  be  law  by  the  whole  court,  ex  relat.  m'ri  Bunb.,  note  3rd  edit.  2  Ld.  Raym. 
Cogf/s  V.  Bernard,  911  :  vide  Jones  on  Bailments,  41,  83,  in  Kettle  v.  Brommll,  \Villes, 
121,  Willes,  C.  J.,  in  delivering  the  judgment  of  the  court,  observed,  that,  according 
to  Sovthcote's  case,  the  case  of  Cor/gs  v.  Bernard  and  several  othei'  cases,  if  the  goods 
were  delivered  to  be  kept  safely,  though  the  defendant  had  been  robbed  of  them, 
detinue  will  lie  against  him  ;  for,  he  must  take  his  remedy  against  the  thief  or  the 
hundred,  as  he  can.  But,  if  the  goods  were  delivered  to  the  defendant  to  take  care 
of  them  as  his  own  proper  goods,  &c.,  if  he  be  robbed  of  them,  that  is  a  good  plea." 
An  attorney  is  not  bound  to  keep  a  client's  deeds  safer  than  his  own  goods.  [Keane 
[86]  referred  to  The  Nwth-U'edern  Raihcay  Company  v.  Sharp,  10  Exch.  4-51,  where  it 
was  held  that  it  is  the  duty  of  an  attorney  to  keep  his  clients'  papers  in  a  reasonable 
manner.  Cockburn,  C.  J.  The  question  here  is  not  whether  the  attorney  is  liable 
for  the  negligent  loss  of  the  deed  ;  but  whether  detinue  will  lie.]  In  1  Chitty  on 
Pleading,  7th  edit.  138,  it  is  said  that  detinue  does  not  lie  against  a  bailee,  if  before 
demand  he  lose  them  by  accident  (Bro.  Detinue  de  Biens,  pi.  1,  33,  40) ;  though,  if 
he  wrongfully  deliver  the  goods  to  another  he  will  continue  liable  : "  Bro.  Detinue  de 
Biens,  pi.  1,  33,  40,  and  pi.  2,  34.  If  the  party  has  not  the  means  of  answering  the 
demand,  he  is  not  liable  in  detinue.  There  is  this  imporbint  distinction  between 
trover  and  detinue,  that,  where  the  plaintiH  complains  of  the  non-delivery  of  the  thing 
on  demand,  he  must  shew  that  the  defendant  had  it  in  his  power  to  comply  with  the 
demand.  In  2  Williams  on  Executors,  5th  edit.  p.  1-565,  it  is  said,  that,  "although, 
at  the  common  law,  an  action  of  trover  upon  a  conversion  of  the  testator  dies  with 
him,  yet,  if  the  goods,  &c.  taken  away  continue  still  in  specie  in  the  hands  of  the 
executor  or  administrator  of  the  wrong-doer,  replevin  or  detinue  will  lie  against  such 
executor  or  administrator  to  recover  them  back;  or  trover,  laying  the  conversion  to 
have  been  by  the  executor ;  or,  in  case  they  are  sold,  an  action  for  money  had  and 
received  to  recover  their  value."  The  finding  of  the  jury  in  that  case  would  be  that 
the  executor  had  assets.  It  is  upon  that  principle  that  the  case  of  Jones  v.  Dmvle, 
9  M.  &  W.  19,  proceeds.  Even  in  trover,  to  constitute  a  refusal  to  deliver  up  the 
article  a  conversion,  the  party  must  have  it  in  his  possession  or  under  his  control  at 
the  time  of  the  demand  ;  Smith  v.  Young,  1  Campb.  440  ;  Ferrall  v.  Bobinson,  2  C.  M. 
&  R.  495.  In  Fitzherbert's  Natura  Brevium,  138  A.  it  is  said  :  "A  writ  of  detinue 
lieth  in  case  where  a  man  delivereth  goods  or  chattels  unto  another  [87]  to  keep,  and 
afterwards  he  will  not  deliver  them  back  again  ;  then  he  shall  have  an  action  of  detinue 
of  those  goods  and  chattels."  In  Gtcdstane  v.  Heu-itf,  1  C.  &  J.  565,  570,  Bayley,  B., 
says :  "  The  nature  of  the  action  of  detinue  is,  that  the  detainer  is  the  gist  of  the 
action.  The  plaintifi"  must  make  out  that  he  was  entitled  to  the  deli\-ery  of  the 
article,  and  that  the  defendant  wrongfully  detained  it."  In  Viner's  Abridgment, 
Detinue  (D.  5),  pi.  54,  it  is  laid  down  that  it  is  a  good  plea  in  detinue,  "that,  after 
the  delivery,  the  horse  was  sick  of  divers  infirmities,  as  botts,  glanders,  &c.,  by  which 
he  died  at  K.  before  request  made  by  the  plaintiff  to  re-bail  him," — citing  Brooke's 
Abridgment,  Detinue  de  Biens,  pi.  42,  who  cites  21  E.  4,  fo.  55.  "Contra,  if  he  had 
not  said  that  it  was  before  request :  for,  if  it  had  been  after  request,  this  had  been 
the  folly  of  the  defendant :  note  the  diversity  : "  pi.  55,  ibid.  In  Comyns's  Digest, 
Detinue  (D.),  it  is  said  that  detinue  "does  not  lie,  if  the  goods  never  were  detained 
by  the  fault  of  the  plaintiff;  as,  if  the  defendant  finds  goods,  and  before  demand  loses 
them  by  accident : "  semb.  Bro.  Detinue  de  Biens,  pi.  1,  33,  40.  Here,  the  deed  was 
rightfully  in  the  defendant's  possession  ;  and  he  can  only  be  liable  if  he  wrongfully 
detains  it  after  demand.  "  No  right  of  action,"  says  Dr.  Story,  in  his  Law  of  Bail- 
ments, §  107,  "accrues  in  any  case  against  the  bailee,  unless  there  has  been  some 
wrongful  conversion  or  some  loss  by  gi'oss  ignorance  on  his  part,  mitil  after  a  demand 
made  upon  him,  and  a  refusal  by  him  to  re-deliver  the  deposit.  A  demand  and 
refusal  is  ordinarily  evidence  of  a  conversion,  unless  the  circumstances  constitute  a 
just  excuse,  or  a  justification  of  the  refusal."  A  demand  is  neces.sar}',  and  must  be 
alleged:  Kettle  v.  Brommll,  Willes,  118.  And  Clements  v.  Flight,  16  M.  &  W.  42, 
shews  that  the  detention  must  be  adverse.     It  is  not  denied  that  the  defendant  may 
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1)6  [88]  chargeable  by  force  of  the  bailment,  as  is  said  in  10  H.  7,  fo.  7,  pi.  7  ;  but 
not  in  this  form. 

D.  Keaiie  (with  whom  wa.s  O'Malley,  Q.  C),  in  support  of  the  rule.  The  jury 
found  that  the  deed  was  lost.  Under  the  old  law,  the  declaration  must  of  necessity 
have  disclosed  how  the  deed  or  the  chattel  got  into  the  hands  of  the  defendant. 
Here,  the  defendant  received  the  deed  as  attoiney  for  the  plaintiff':  and  the  case  of 
The  Noiili-Jyvdviii  Itailmiii  Cvmpani/  v.  Sharp,  10  Kxch.  341,  shews  the  nature  of  the 
attorney's  duty  with  respect  to  a  client's  papers, — it  shews  that  his  duty  in  respect  of 
them  is  more  extensive  than  that  of  an  ordinary  bailee  ;  he  is  bound  not  only  to  keep 
them  safely,  but  to  keep  them  reasonably  well  arranged ;  and  so  the  distinction  taken 
in  Kettle  v.  Bromsall,  Willes,  118,  is  in  the  plaintiff's  favour.  The  Chief  Justice  there 
says,  that,  "according  to  Southcotc's  caxr,  4  Co  Rep.  S3,  84,  the  ease  of  Cogys  v. 
Beinard,  2  Ld.  Kaym.  909,  Com.  Kep.  133,  Salk.  l'6,  and  several  other  cases,  if  the 
goods  were  delivered,  to  be  kept  safel}',  though  the  defendant  had  been  robbed  of 
them,  detinue  will  lie  against  him  ;  for,  he  must  take  his  remedy  against  the  thief  or 
the  hundred,  as  he  can  :  but,  if  the  goods  were  delivered  to  the  defendant  to  take 
care  of  them  as  his  own  proper  goods,  &c.,  if  he  be  robbed  of  them,  that  is  a  good 
plea."  The  liability  for  the  detention  arises  from  the  fact  of  the  defendant  being 
bound  to  have  the  goods  in  his  possession.  Parke,  B.,  in  Jones  v.  Dowle,  9  M.  & 
W.  19,  says, — "The  evidence  of  the  detention  is,  that  the  defendant  does  not  return 
the  chattel,  when  demanded."  A  distinction  is  taken  between  the  case  of  goods 
coming  to  the  hands  of  the  defendant  by  finding  and  by  bailment.  27  H.  8,  fo.  13, 
pi.  3.5.  "  Note,  that  Fitziierbert  put  a  diversity  where  one  comes  to  the  possession 
of  goods  by  l)ailment  and  [89]  where  by  finding  ;  for,  whore  one  comes  to  the  posses- 
.sion  by  bailment,  there  he  is  chargeable  by  force  of  the  bailment,  and,  if  he  bail  them 
over,  or  they  are  taken  out  of  liis  possession,  yet  he  is  chargeable  to  his  bailor  by 
force  of  the  bailment ;  but  it  is  otherwise  where  one  comes  to  the  goods  by  finding, 
for  there  he  is  otily  chargeable  by  reason  of  the  possession,  and  if  he  be  out  of  the 
possession  lawfully  before  he  who  has  the  right  has  brought  his  action,  he  is  not 
chargeable.  Quod  Shelley  concessit."  The  same  distinction  is  found  in  The  Attorney- 
General  V.  Sir  jr.  Ca2)el,  M.  10  H.  7,  fo.  7,  pi.  14.  A  similar  distinction  is  found  in 
the  Year  Book  of  M.  12  E.  4,  fo.  12,  pi.  2,  where  Brian,  C.  J.,  says  :  "  If  I  bail  goods 
to  a  man  to  keep,  there,  into  whose  .soever  hands  the  goods  may  come,  he  is  charge- 
able to  me ;  so  it  is  of  a  finding,  &c.  :  but,  if  ho  to  whom  the  goods  are  bailed  bail 
the  goods  to  another,  this  second  bailee  is  chargeable  only  during  the  possession,  &c., 
for,  if  he  bail  over,  he  is  dischaiged,  &c.  :  and  so  there  is  a  diversity  between  a 
possession  mediate  and  immediate."  [Cockburn,  C.  J.  Your  contention  is,  that  it  is 
the  duty  of  an  attorney  to  keep  the  deeds  of  his  client  safely,  and  that  the  losing 
them,  without  more,  necessarily  implies  a  loss  by  carelessness ;  and  that,  if  he  desires 
to  exonerate  himself,  he  must  shew  circumstiinces  which  amount  to  an  excuse!] 
Precisely  so.  But,  further,  it  is  submitted,  that,  assuming  a  demand  to  be  necessary 
before  the  loss,  theie  was  nothing  to  shew  liere  that  the  deed  was  lost  before  demand. 
[Cockburn,  C.  J.  There  was  evidence'that  it  had  not  been  seen  since  its  date.  I  think 
we  must  assume  the  loss  to  have  taken  place  before  the  demand.]  That  question 
should  have  Ijcen  left  to  the  juiy.     All  they  found  wa.s,  tiiat  the  deed  was  lost. 

O'Malley  and  I).  Keane  shewed  cause  against  thi^  [90]  defendant's  rule,  and  Wells, 
Serjt,  and  Couch,  were  heard  in  su))[)ort  of  it,  when  terms  were  agreed  to. 

CoCKI'.UKN,  C.  J.  I  am  of  opinion  that  the  ])iaintiir  is  entitled  to  have  a  verdict 
entereil  for  him  upon  the  first  count,  for  nominal  damages.  It  must  be  taken  on  the 
finding  of  the  jury,  coujjled  with  the  facts,  that  the  deed  for  the  recovery  of  which 
this  action  of  detinue  is  l)rought,  was  a  deed  which  was  in  the  care  and  keeping  of 
the  defendant  as  attorney  for  and  on  l)ehalf  of  his  client,  the  plaintifi',  and  conse- 
quently that  it  was  his  dut}'  to  bike  ordinary  care  of  it.  The  jur}'  have  found  that 
ho  lost  it:  and  1  am  of  opinion  that  that  must  be  taken  to  mean,  in  the  absence  of 
any  explanation,  that  he  lost  it  for  want  of  that  due  and  pro])er  care,  which  it  was 
his  duty  to  apply  to  the  keeping  of  it,  utiIcss  it  is  <|ualified  by  circumstances  shewing 
that  the  loss  of  the  deed  could  not  have  been  prevented  by  the  a])plicati()n  of  ordinary' 
care.  Being  bound  by  his  position  in  relation  to  his  client  to  take  ordinary  care  of 
a  deed  intrusted  to  him,  he  is  clearly  liable  for  the  conseiiuences  resulting  from  the 
alisence  and  want  of  that  ordiniiiy  care.  The  (|uestioii  is,  whether  detiruu'  will  lie 
uniler  the  circumstances.      It   has   been   held   from  a  very   early  time,  that,   where  a 
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chattel  has  been  bailed  to  a  person,  it  does  not  lie  in  his  mouth  to  set  up  his  own 
wrongful  act  in  answer  to  an  action  of  detinue,  though  the  chattel  has  ceased  to  be 
in  his  possession  at  the  time  of  the  demand.  The  same  principle  applies  where  the 
chattel  has  ceased,  by  an  act  of  omission  on  his  part,  to  continue  in  his  possession  or 
custody.  It  cannot  be  permitted  to  the  bailee,  though  he  has  done  no  act  to  dispossess 
himself  of  the  article,  to  defend  himself  on  the  ground  that  he  has  kept  it  so  care- 
lessly and  negligently  that  he  no  longer  is  in  a  condition  to  restore  it  to  the  bailor. 
The  same  principle  [91]  which  would  estop  him  from  setting  up  his  wrongful  act, 
would  equally  estop  him  from  setting  up  his  negligence.  Therefore  I  think  the 
verdict  should  be  entered  for  the  jilaintitt'  on  the  first  count,  though  for  nominal 
damages  only,  in  accordance  with  the  agreement  come  to  liy  the  parties  on  the 
discussion  of  the  defendant's  rule. 

Williams,  J.  I  am  of  the  same  opinion.  All  the  authorities,  from  the  most 
ancient  time,  shew  that  it  is  no  answer  to  an  action  of  detinue,  when  a  demand  is 
made  for  the  re-delivery  of  the  chattel,  to  say  that  the  defendant  is  unable  to  comply 
with  the  demand  by  reason  of  his  own  breach  of  duty.  In  the  present  case,  the  deed 
which  is  the  subject  of  the  demand  in  the  first  count  was  delivered  to  the  defendant 
under  circumstances  which  made  it  his  duty  to  use  ordinary  cai'e  that  it  should  be 
forthcoming  when  wanted.  By  the  defendant's  omission  to  perform  that  duty,  the 
deed  was  not  forthcoming  when  demanded.  It  clearlj'  is  no  answer  for  the  defendant 
to  say  he  has  lost  it.  The  rule  must  be  made  absolute  to  entei-  the  verdict  for  the 
plaintift'. 

WiLLES,  J.,  concurring. 

Plaintiffs  rule  absolute. 

Defendant's  rule  discharged. 

Feb.  7th,  1859. — The  defendant  appealed  against  this  decision,  and  the  case  came 
on  for  argument  in  the  E.xchequer  Chamber,  before  Pollock,  C.  B.,  Cronipton,  J., 
Martin,  B.,  Biamwell,  B.,  Watson,  B.,  and  Hill,  J. 

Couch  was  heard  on  behalf  of  the  appellant,  the  defendant. 

David  Keane,  for  the  respondent,  was  not  called  upon. 

[92]  Pollock,  C.  B.  For  the  reasons  assigned  in  the  judgment  of  the  court 
below,  I  am  of  opinion  that  that  judgment  ought  to  be  affirmed. 

Ckompton,  J.  There  are  two  answers  to  the  objection  urged  on  the  part  of  the 
defendant,  that,  if  the  plaintitl'  intended  to  rely  upon  any  breach  of  bailment,  it  ought 
to  have  been  stated  in  the  declaration.  The  first  is,  that,  on  an  allegation  of  a  general 
bailment,  all  the  matter  is  now  open  to  the  plaintifT,  if  even  it  were  not  so  before  the 
Common  Law  Piocedure  Acts.  The  question  is  raised  upon  the  facts,  not  upon  the 
pleadings.  The  second  answer  is,  that  the  objection  is  one  merely  of  pleading ;  and 
that,  if  it  had  been  taken  at  the  trial,  the  judge  would,  if  necessary,  ha\e  amended 
the  declaration.  No  good,  however,  would  have  resulted  from  taking  such  an  objec- 
tion there,  for  this  was  a  clear  case  of  bailment.  According  to  the  old  law,  where 
there  was  a  bailment,  the  defendant  could  not  set  up  that  he  had  lost  the  chattel. 
There  was  abundant  prima  facie  evidence  that  the  defendant  lost  the  deed  by  his  own 
wrongful  act. 

Br..\.MAVELL,  B.  If  there  had  been  anything  more  important  in  dispute  here  than 
a  mere  question  of  costs,  I  should  have  liked  to  look  into  it  a  little  more  before 
deciding  it.  If  the  defendant  has  by  his  own  default  become  dispossessed  of  or  lost 
the  deed,  it  may  be  that  he  may  be  considered  as  having  wrongfully  detained  it.  I 
am  not  prepared  to  say  that  there  was  sufficient  e^'idence  of  negligence  on  the  pai't  of 
the  defendant.  All  that  appears  is,  that  the  deed  was  deposited  with  him  by  his 
client,  and  that  it  is  lost.  I  must  confess  I  have  not  information  enough  about  the 
matter  to  say  whether  the  judgment  of  the  court  below  was  right  or  not. 

[93]  Watson,  B.  I  am  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  ought  to  be  affirmed.  Neither  the  bailment  nor  the  finding  is  traversable  in 
this  form  of  action :  Gledstane  v.  Hnoitt,  1  C.  &  J.  56-5.  In  detinue  on  a  special  bail- 
ment for  safe  custody,  the  authorities  shew  that  the  bailee  is  liable  if  the  deed  is  lost. 

Hill,  J.  It  is  conceded  that  detinue  will  lie  against  one  who  has  parted  with  a 
deed  which  has  been  intrusted  to  him  for  safe  custody.  I  am  utterly  at  a  loss  to 
discover  any  difference  between  the  case  of  an  attorney  who  has  lost  a  deed  intrusted 
to  him  for  safe  custody,  without  any  explanation  as  to  the  circumstances  under  which 
it  was  lost,  and  an  attorney  who  has  voluntarily  parted  with  the  deed  to  a  third 
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person.     In  Comvns's  Digest,  Pleader  ("2  X.  li),  .speaking  of  this  form  of  action,  where 
the  deed  has  been  lost,  the  Chief  Baron  says, — "If  detinue  be  for  charters,  the  verdict 

must  find  some  damages  if  the  charters  be  lost," — citing  Fisher  v.  ,  Saville,  "29. 

I  think  the  judgment  of  the  court  below  should  be  affirmed. 
Judgment  affirmed. 

[94]     GoLDSMiD  V.  Hampton.     June  25th,  1858. 

[S.   C.  27   L.  J.  C.  P.  286;  4  Jur.  N.  S.   1108.     See  MvhUeton  v.   Jndreics,   1888, 
21  L.  E.  Ir.  417.     Not  applied,  Mtiijjhi/  v.  Gradi/,  [1904]  2  I.  R.  595.] 

The  5  &  6  W.  4,  c.  41,  s.  I, — reciting,  that,  by  the  6  G.  4,  c.  6,  s.  125,  it  was  enacted 
that  "  any  contract  or  security  made  or  given  by  any  bankrupt  or  other  person  unto 
or  in  trust  for  any  creditor,  or  for  securing  the  payment  of  any  money  due  by  such 
bankrupt  at  his  bankruptcy,  as  a  consideration  or  with  intent  to  persuade  such 
creditor  to  consent  to  or  sign  the  certificate  of  any  such  bankrupt,  should  be  void, 
and  the  money  thereby  secured  or  agreed  to  be  paid  should  not  be  recoverable,  and 
the  party  sued  on  such  contract  or  security  might  plead  the  general  issue  and  give 
that  act  and  the  special  matter  in  evidence,"  and  that  "securities  and  instruments 
made  void  by  virtue  of  the  recited  act  are  sometimes  indorsed,  tran.sferred,  assigned, 
or  con^■eyed  to  purchasers  or  other  persons  for  a  valuable  consideration,  without 
notice  of  the  original  consideration  for  which  such  securities  or  instruments  were 
given,  and  the  avoidance  of  such  securities  or  instruments  in  the  hands  of  such 
purchasers  or  other  persons  is  often  attended  with  great  hardship  and  injustice," — 
repeals  the  recited  act,  and  then  proceeds  to  enact  that  "nevertheless  every  note, 
bill,  or  mortgage  which  if  this  act  had  not  been  passed  would  by  virtue  of  the  recited 
act  have  been  ab.solutel\'  \'oid,  shall  be  deemed  and  taken  to  have  been  made,  drawn, 
accepted,  given,  or  executed  for  an  illegal  consideration,"  and  the  .said  act  "shall 
have  the  same  force  and  etfect  which  it  would  have  had  if,  instead  of  enacting  that 
any  such  note,  bill,  or  mortgage  should  be  absolutely  void,  such  act  had  provided 
that  any  such  note,  bill,  or  mortgage  should  be  deemed,  and  taken  to  have  been 
made,  drawn,  accepted,  gi\'en,  or  executed  for  an  illegal  consideration." — The  202nd 
section  of  the  12  &  13  V'ict.  c.  106,  re-enacts  in  substantially  the  same  terms  the 
125th  section  of  the  6  G.  4,  c.  16  : — Semble,  that  the  same  construction  must  be 
put  upon  the  202nd  section  of  the  12  &  13  Yict.  c.  106,  as  tlie  legislature  had  by 
the  5  &  6  W.  4,  c.  41,  put  upon  the  125th  section  of  the  6  G.  4,  c.  16. — But, — held, 
that  that  section  docs  not  apply  to  a  l)ill  accepted  by  the  bankrupt  in  blank  before, 
but  not  dated  or  drawn  until  after,  the  allowance  of  his  certificate. 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange.  The 
declaration  stated  that  B.  C.  Jones,  on  the  21st  of  Decemljei',  1857,  by  his  bill  of 
exchange,  now  over  due,  directed  to  the  defendant,  re(|uired  the  defendant  to  pay  to 
the  order  of  the  said  B.  G.  Jones,  371.,  one  month  after  date  ;  and  the  defendant 
accepted  the  same;  and  the  said  B.  C.  Jones  indorsed  the  same  to  the  plaintiff;  but 
the  defendant  did  not  pay  the  same  :  and  the  plaintiff  claimed  401. 

Second  plea, — that,  before  the  drawing  and  accepting  of  the  said  Ijill  of  exchange, 
the  defendant  was  indebted  to  divers  persons  in  divers  large  sums  of  money,  and, 
amongst  others,  was  indebted  to  the  said  B.  G.  Jones  in  a  certain  sum  of  money,  to 
wit,  371.  ;  that,  afterwards,  and  whilst  he  was  so  indebted  as  aforesaid,  and  before  the 
drawing  and  accepting  of  the  said  bill,  he  the  dtifendant  became  and  was  a  bankrujit 
within  the  true  intent  and  meaning  of  the  statutes  [95]  then  in  force  concerning  bank- 
ru|it.s,  and  Wius  duly  afljudicated  a  bankrupt,  and  that,  before  the  time  for  the 
allowance  of  the  defendant's  certificate  of  conformity  undei'  the  said  statutes,  and 
before  the  same  had  been  granted  to  him,  the  bill  of  exchange  in  the  declaration 
inciitionod  was,  in  pursuance  of  a  certain  unlawful  agreement  between  the  defciulanl 
and  the  said  B.  C.  Jones,  drawn  and  accepted  as  therein  allcgeil,  and  the  said  bill  of 
(ixchange  was  drawn  and  accepted  and  delivercfl  to  the  .said  B.  G.  .Jones,  and  received 
))y  him,  for  seeming  the  payment  of  the  said  sum  of  money  so  due  from  the  defendant 
to  the  said  B.  G.  Jones,  as  aforesaid,  and  which  said  sum  of  money  was  so  due  from 
the  said  defendant  at  the  time  of  the  .said  lianl<ru|)tcy,  as  a  consideration,  and  for  the 
l>ui|)ose  and  with  intent  to  persuade  the  said  B.  G.  JoTies  to  forbear  opposing  the 
allowance  of  the  defendants  said  certificate  under  the  .said  stiilutes  ;  and   the  .said 
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B.  C.  Jones,  had  at  all  times  aforesaid  power  and  right  to  oppose  the  granting  of  the 
said  certificate  to  the  defendant ;  and  the  said  B.  C.  Jones,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  having  received  the  said  bill  as  aforesaid,  did  not 
oppose  the  granting  of  the  said  certificate  to  the  defendant.  The  plea  then  averred, 
that  the  plaintifl"  had  notice  of  the  premises  before  and  at  the  time  the  said  bill  was 
indorsed  to  him  as  aforesaid,  that  the  said  bill  of  exchange  was  indorsed  to  the  plaintiff 
after  it  was  due  and  payable,  and  that  there  never  was  any  value  or  consideration  for 
the  indorsement  of  the  .said  bill  of  exchange  to  the  plaintiff,  who  always  held  and  now 
holds  the  said  bill  without  any  value  or  consideration  for  the  payment  of  the  same. 

Tiiird  plea, — "and  for  a  third  plea  the  defendant,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided  [12  &  13  Vict.  c.  106,  ss.  202,  204],  says  that 
he  did  not  promise  as  alleged." 

[96]  Demurrer  to  the  thiid  plea,  alleging  for  ground  of  demurrer,  "  that  the 
sections  upon  which  that  plea  is  founded  have  no  application  to  the  case  of  an  indorsee 
for  value."     Joinder. 

Second  replication  to  the  second  and  third  pleas, — That  the  said  bill  was  indorsed 
to  the  plaintiff  bona  fide  and  for  full  value  before  the  said  bill  became  due,  and  was 
dated,  drawn,  and  so  indorsed  after  the  defendant  had  obtained  his  certificate  of  con- 
formity under  his  said  bankruptcy  ;  the  plaintiff,  at  the  time  of  the  alleged  indorse-- 
ment  to  him,  having  no  knowledge  or  notice  whatever  that  the  defendant  had  become 
bankrupt,  or  of  any  fact  or  circumstance  tending  to  render  the  said  bill  of  exchange, 
or  the  alleged  indorsement  to  himself,  either  void  or  voidable. 

Demurrer,  alleging  for  ground  "  that  the  202nd  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  declares  that  any  such  contract  or  security  as  is  therein 
mentioned  shall  be  void."     Joinder. 

Trevelyan,  in  suppoit  of  the  demurrer.  The  declaration  is  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange.  The  second  plea  sets  up  a  defence  founded  upon 
the  202nd  section  of  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict.  c.  106,  which 
enacts  "  that  any  contract  or  security  made  or  given  by  any  bankrupt  or  other  person 
unto  or  in  trust  for  any  cieditor,  for  securing  the  payment  of  any  money  due  by  such 
bankrupt  at  his  bankruptcy,  as  a  consideration  or  with  intent  to  persuade  such  creditor 
to  foi'bear  opposing,  or  to  consent  to  the  allowance  of  the  bankrupt's  certificate,  or  to 
forbear  to  petition  for  the  recall  of  the  same,  shall  be  void,  and  the  money  thereby 
secured  or  agreed  to  be  paid  shall  not  be  recoverable,  and  the  party  sued  on  such 
contract  or  security  may  plead  the  general  issue  and  give  this  act  and  the  special 
matter  in  evi-[97]-dence."  The  question  is  whether  this  makes  the  security  absolutely 
void,  so  as  to  be  incapable  of  being  put  in  suit  by  a  bonii  fide  holder  for  value  and 
without  notice,  or  whether  it  merely  prevents  its  being  enforced  as  between  the 
immediate  parties.  The  effect  of  a  repealed  statute  upon  the  construction  of  a  subse- 
quent statute  in  pari  materia,  is  touched  upon  by  Lord  Ju.stice  Knight  Bruce,  in  Ex 
parte  Copdand,  2  De  Gex,  M'N.,  &  G.  914,  where,  referring  to  the  5  G.  2,  c.  30,  he 
says:  "Although  it  has  been  repealed,  still,  upon  a  question  of  construction  arising 
upon  a  subsequent  statute  on  the  same  branch  of  the  law,  it  may  be  legitimate  to 
refer  to  the  former  act.  Lord  Mansfield,  in  the  case  of  The  King  v.  Lo.niale,  1  Burr. 
447,  thus  lays  down  the  rule, — '  Where  there  are  different  statutes  in  pari  materia, 
though  made  at  different  times,  or  even  expired,  and  not  referring  to  each  other, 
they  shall  be  taken  and  construed  together  as  one  sj'stem,  and  as  explanatory  of 
each  other.  "  The  125th  section  of  the  6  G.  4,  c.  16,  was  in  terms  the  same  as  the 
202nd  section  of  the  12  &  13  Vict.  c.  106(«);  but  that  was  repealed  by  the  5  &  6 

(a)  The  125th  section  of  the  6  G.  4,  c.  16,  was,  with  some  alteration,  a  re-enactment 
of  the  11th  section  of  the  5  G.  2,  c.  30.  The  words  of  the  last-mentioned  section  were, 
"  that  every  bond,  bill,  note,  contract,  agreement,  or  other  security  whatsoever,  to  be 
made  or  gi^en  by  any  bankrupt,  or  by  any  other  person,  unto  or  to  the  use  of  or  in 
trust  for  any  creditor  or  creditors,  or  for  the  security  of  the  payment  of  any  del>t  or 
sum  of  money  due  from  such  bankrupt  at  the  time  of  his  becoming  bankrupt,  or  any 
part  thereof,  between  the  time  of  his  becoming  bankrupt  and  such  bankrupt's  discharge, 
as  a  consideration,  or  to  the  intent  to  persuade  him,  her,  or  them  to  consent  to  or  sign 
any  such  allowance  or  certificate,  shall  be  whoUj'  void  and  of  no  effect ;  and  the  moneys 
thereby  secured  oi'  agreed  to  be  paid  shall  not  be  recovered  or  recoverable  ;  and  the 
party  sued  on  such  bond,  bill,  note,  contract,  or  agreement  shall  and  may  plead  the 
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W.  4,  c.  41.  That  a,ct  is  intituled  "An  act  to  amend  the  law  relating  to  securities 
given  for  considerations  arising  out  of  gaming,  usurious,  and  certain  other  illegal 
transactions."  It  recites  certain  acts  against  gaming  and  u.sury,  and  the  Irish  bankrupt 
[98]  act  of  11  &  12  G.  3,  c.  8,  and  then  it  recites,  that,  by  the  6  G.  4,  c.  1 6,  s.  1 25, 
it  was  enacted  "  tliat  any  contract  or  security  made  or  given  by  any  bankrupt  or 
other  person  unto  or  in  trust  for  any  creditor,  or  for  securing  the  payment  of  any 
m'ney  due  by  such  bankrupt  at  his  bankruptcy,  as  a  consideration  or  with  intent  to 
persuade  such  creditor  to  consent  to  or  sign  the  certificate  of  any  such  bankrupt, 
should  be  void,  and  the  money  thereby  secured  or  agreed  to  be  paid  should  not  be 
recoverable,  and  the  party  sued  on  such  contract  or  security  might  plead  the  general 
issue,  and  give  that  act  and  the  special  matter  in  evidence  ;"  it  then  goes  on  to  recite, 
that,  "  whei-eas  securities  and  instruments  made  \oid  by  virtue  of  the  several  herein- 
before recited  acts  are  .sometimes  indorsed,  transferied,  assigned,  or  conveyed  to 
purchasers  or  othei'  persons  for  a  valuable  consideration,  without  notice  of  the  original 
consideration  for  which  such  securities  or  instruments  were  given,  and  the  a\'oidance  of 
such  securities  or  instruments  in  tlie  hands  of  such  purchasers  or  other  persons  is  often 
attended  with  great  hardship  and  injustice  ;"  and,  for  remedy  thereof,  enacts  "that  so 
much  of  those  acts  as  enacts  that  any  note,  bill,  oi-  mortgage  shall  be  absolutely  void, 
shall  be  and  the  same  is  hereby  repealed  ;  but,  nevertheless,  every  note,  bill,  or  mortgage 
which  if  this  act  had  not  been  passed  would,  by  virtue  of  the  said  several  lastly  herein- 
before-men-[99]-tioned  acts,  or  any  of  them,  have  been  ab.solutely  void,  shall  be  deemed 
and  taken  to  have  been  made,  drawn,  accepted,  given,  or  executed  for  an  illegal 
consideration,  and  the  said  several  acts  shall  have  the  same  force  and  ett'ect  which 
they  would  respectively  have  had,  if,  instead  of  enacting  that  any  such  note,  bill,  or 
mortgage  sliould  be  absolutely  void,  such  acts  had  respectively  provided  that  eveiy 
such  note,  bill,  or  mortgage  should  be  deemed  or  taken  to  have  been  made,  drawn, 
accepted,  given,  or  executed  for  an  illegal  consideration."  Now,  when  the  recent 
act  professed  to  consolidate  all  the  laws  relating  to  bankrupts,  it  must  have  intended  to 
incorporate  this  provision  therewith,  and  to  avoid  securities  given  under  circumstances 
like  these  only  to  the  extent  to  which  they  are  avoided  by  the  5  &  C  W.  4,  c.  41,  s.  1. 
The  authorities  upon  the  subject  of  the  avoidance  of  securities  are  summed  up  in  the 
judgment  of  Kolfe,  B.,  in  Bri/an  v.  Child,  5  Exch.  368,  19  Law  J.,  Exch.  264,  where 
it  was  held  that  the  137th  section  of  the  12  &  13  Vict.  e.  106,  which  declares  that  a 
judge's  Older,  made  by  consent,  given  by  a  trader  defendant  in  any  personal  action, 
unless  filed  as  thereby  I'ecpiircd,  and  the  judgment  and  execution  thereon,  shall  be 
"null  and  void  to  all  intents  and  purpo.ses  whatever,"  does  not  avoid  such  order,  &c., 
as  against  the  trader  himself,  but  only  as  against  his  assignees  if  he  afterwards  become 
bankrupt.  That  learned  judge  says :  "  I  am  prcpaied  both  on  principle  and  on 
authority  to  confine  the  operation  of  the  137th  section  as  protecting  creditors  only, 
and  not  as  atl'celing  the  rights  of  parties  cl.dming  under  persons  who  give  such 
instruments.  The  statutes  respecting  ecclesiastical  leases  have  been  already  referred 
to.  Nothing  can  be  stronger  than  the  words  there  used,  for,  all  leases  not  authorized 
by  them  are  declaimed  to  be  utterly  void  and  of  none  effect,  to  all  intents,  constructions, 
and  [100]  jiurposes,  any  law,  usage,  and  custom  to  the  contrary  anywise  notwith- 
standing. (Still  the  courts  very  early  said  that  the  leases  were  not  void  against  the 
persons  who  made  them,  but  merely  against  their  successors,  for  whose  benefit  the 
statute  was  intended.  The  3  G.  4,  c.  39,  on  which  this  part  of  the  1  2  it  13  Vict.  c.  106, 
is  founded,  gave  rise  to  discussions  of  a  like  nature  with  the  present.  Its  title  is,  '  for 
pre\'enting  frauds  upon  creditors  by  secret  wai'rants  of  .ittcn-Tiey  to  confess  judgment,' 
and  it  begins  with  this  pi'camlile,  —  'Whereas  injustice  is  frei|ucntly  done  to  creditors 
by  secret  warrants  of  attorney  to  confess  judgment  for  securing  tlu;  payment  oi  mono)', 
whereby  persons  in  a  state  of  insolvency  are  enabled  to  keep  up  the  ajjpcarancc  of 
being  in  good  cii'cumstanees,  and  the  ])crsons  holding  such  warrants  of  attorney  iiave 
the  |)Ower  of  taking  the  ])roperty  of  such  in.solvents  in  execution  at  any  time,  to  tho 
exclusion  of  tlie  rest  of  their  creditors:'  it  then  enacts,  that,  'if  the  holder  thereof 
shall  think  fit,  every  wari'ant  of  attorney  to  confess  judgment  in  any  personal  action, 
or  a  true  copy  thereof,  and  of  the  attestation  thei-eof,  anil  the  defeasance  and  indorso- 
inents  thereon,  in  case  such  warrant  of  attorney  shall  be  given  to  confess  judgment 

gcniM-al  issue,  and  give  this  act  and  the  special  matter  in  evidence,  anything  herein 
contained,  oi-  any  law,  custom,  or  usage,  to  the  contrary  notwithstanding." 
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in  His  Majesty's  court  of  King's  Bench,  &c.,  or  such  a  true  copy,  &c.,  in  case  given 
to  confess  judgment  in  any  other  court,  shall  within  twenty-one  days  after  the  execution 
of  such  warrant  of  attornej'  be  filed,  together  with  an  affidavit  of  the  time  of  the 
execution  thereof,  with  the  clerk  of  the  docquets  and  judgments  in  the  court  of  King's 
Bench.'  The  2nd  section  enacts,  that,  if  at  any  time  after  the  expiration  of  twenty- 
one  days  next  after  the  execution  of  such  warrant  of  attorney,  a  commission  of  bankrupt 
shall  be  issued  against  the  person  who  gave  it,  under  which  he  shall  he  duly  found 
and  declared  bankrupt,  unless  the  wanant  of  attorney  [101]  shall  have  been  tiled 
within  twenty-one  days  from  the  execution  thereof,  or  judgment  shall  have  been 
signed  or  execution  issued  on  it  within  that  period,  such  wari'ant  of  attorney  and 
judgment  and  execution  thereon  shall  V)e  deemed  '  fraudulent  and  void  against  the 
assignees  under  the  commission,'  and  the  assignees  shall  be  entitled  to  recover  back 
the  moneys  levied.  The  3rd  section  extends  the  enactment  to  cognovits.  Then,  the 
4th  enacts,  that,  '  if  such  warrant  of  attorney  or  cognovit  shall  be  given,  subject  to 
any  defeasance  or  condition,  such  defeasance  or  condition  shall  be  written  on  the 
same  paper  or  parchment  on  which  such  warrant  of  attorney  or  cognovit  actionem 
shall  be  wi'itten,  before  the  time  when  the  same,  or  a  copy  thereof,  respectively,  shall 
be  filed,  otherwise  such  warrant  of  attorney  or  cognovit  actionem  shall  be  null  and 
void  to  all  intents  and  purposes.'  By  the  first,  therefore,  of  these  sections,  the 
warrant  of  attorney  or  cognovit  was  void  against  the  assignees,  but,  by  the  second, 
if  the  defeasance  were  not  written  pursuant  to  the  statute,  it  was  void  to  all  intents 
and  purposes.  In  Morrk  v.  McUin,  6  B.  &  C.  446,  9  I).  &  R.  503, — the  first  case  after 
the  statute, — the  question  was,  whether  the  assignee  of  an  insolvent  could  set  aside 
as  void  a  judgment  founded  on  a  warrant  of  attorney  where  the  defeasance  was  not 
written  on  the  same  paper  or  parchment.  A  majority  of  the  court  of  Queen's  Bench, 
consisting  of  Lord  Tenterden,  Bayley,  J.,  and  Littledale,  J.,  held  that  the  statute 
did  not  apply  to  the  assignees  of  an  insolvent,  because  the  4th  section  must  be  read 
in  conjunction  with  the  2nd,  and  construed  only  to  mean  assignees  of  a  bankrupt. 
Mr.  Justice  Holroyd  dissented,  and,  I  own,  with  great  appearance  of  justice,  as  there 
was  a  marked  distinction  in  the  language  of  the  two  sections,  and  it  was  somewhat 
strange  to  say  that  '  void  to  all  intents '  only  meant  as  against  assignees  of  bankrupts, 
[102]  when  the  limited  language  had  been  previously  used  :  but  this  was  the  opinion 
of  the  majority  of  the  court.  Then  followed  the  case  of  Bennett  v.  Daniel,  10  B.  & 
C  500,  5  M.  &  E.  444,  in  which  mv  Brother  Parke,  then  sitting  in  the  Queen's  Bench, 
dissented  from  the  view  of  the  majority  of  that  court,  who  held  that  a  warrant  of 
attorney  without  a  proper  defeasance  could  not  be  set  aside  as  between  the  parties  ; 
but  still  he  expressly  said,  that,  if  he  had  found  in  the  statute  that  it  was  only  meant 
for  the  protection  of  the  assignees  of  bankrupts,  he  shoiild  have  held  differently,  for, 
he  concurred  in  the  principle  upon  which  the  cases  as  to  ecclesiastical  leases  had  been 
decided.  The  decision  of  the  majority  prevailed  ;  and  in  Daiis  v.  Eyton,  7  Bingh.  154, 
4  M.  &  P.  820,  Tindal,  C.  J.,  considered  the  matter  as  settled.  Although,  therefore,  you 
find  in  a  statute  the  strong  words  'null  and  void  to  all  intents  and  purposes,' and  even 
when  more  limited  language  is  used  in  another  section,  yet,  where  the  object  of  the 
statute  is  clearly  limited,  the  general  words  may  be  cut  down  and  narrowed."  Even 
under  the  usury  acts,  the  words  of  which  were  extremely  strong,  the  courts  evidently 
struggled  to  get  out  of  them.  In  Farr  v.  Eliason,  1  East,  92,  a  bill  of  exch.-inge  payable 
to  A.  or  order,  which  was  legal  in  its  inception,  was  bj'  him  indorsed  to  B.  for  an 
usurious  consideration,  who  passed  it  to  a  third  peison  for  a  valuable  consideration, 
without  notice  of  the  usury,  by  whom  it  was  paid  to  B.'s  assignees  after  his  bankruptcy, 
in  satisfaction  of  a  debt  owing  to  the  bankrupt's  estate :  and  it  was  held,  that  the 
indorsement  of  A.  to  B.  on  an  usurious  account  did  not  avoid  the  bill  in  the  hands 
of  an  innocent  holder,  by  virtue  of  the  statute  of  usury,  12  Ann.  St.  2,  c.  16:  and 
that  B.'s  assignees,  being  clothed  with  the  rights  of  such  innocent  indorsee,  were 
entitled  to  hold  the  bill  against  A.,  though,  as  between  A.  and  B.,  the  security 
[103]  was  void.  Lord  Kenyon  said  :  "  Where  the  bill  itself  in  its  original  formatioii 
is  given  for  an  usurious  consideration,  the  words  of  the  statute  of  Anne  are  peremptory 
that  the  assurance  shall  be  void  ;  and  the  construction  which  has  been  put  upon  the 
statute  has  gone  far  enough,  in  saying  that  it  shall  be  avoided  even  in  the  hands  of  an 
innocent  indorsee  without  notice.  But  no  case  has  gong  the  length  now  contended  for, 
nor  do  the  words  of  the  statute  require  it.  Here,  the  bill  was  fair  and  legal  in  its 
concoction,  and  therefore  no  advantage  can  be  taken  of  what  happened  afteiwaids 
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against  bona  fide  holders.  The  defendants  stand  oluthed  with  the  rights  of  the  party 
from  whom  they  received  the  bill  in  payment,  and  must  therefore  be  taken  to  be 
holders  for  a  valuable  consideration,  without  notice."  2  The  plea  and  replication 
taken  together  do  not  shew  that  the  bill  in  question  was  a  security  given  to  induce  a 
creditor  to  forbear  to  oppose  the  allowance  of  the  certificate  :  it  never  became  a  security 
until  after  the  certificate  was  obtained  :  it  was  dated  and  di'awn  after  the  allowance  of 
the  certificate.  [Willes,  J.  The  promise  was  before  the  allowance,  the  performance 
after.]  The  contract  may  be  void  ;  but  the  security  is  perfectly  valid  in  the  hands  of 
a  bona  fide  holder.  In  Rex  v.  Hart,  6  C.  &  P.  106,  it  was  held  that  a  blank  accept- 
ance was  neither  a  "bill  of  exchange"  nor  an  "order  for  the  payment  of  money"  nor 
a  "  security  foi'  money."  [Ci'owder,  J.  That  is  confirmed  by  a  later  case, — Stoemger 
V.  The  South  Eastern  Itaibvaij  Coin^amj,  3  Ellis  &  B.  .5-19.]  3.  Another  question  arises, 
viz.  whether  the  replication  is  a  good  answer  to  the  third  plea  as  well  as  to  the  second. 
If  the  couit  should  think  it  no  answer  as  to  the  third  plea,  it  is  submitted  that  it  may 
be  taken  distributively  :  Blagravc  v.  The  Bristol  JFateniwks  Coinpaiuj,  1  Hurlst.  &  N. 
369.  [Willes,  J.  A  demurrer  is  not  divisible  ;  [104]  you  must  ask  leave  to  amend 
by  striking  out  the  words  "  and  last."]  The  third  plea  is  clearly  a  bad  one.  [Willes,  J. 
Bad  on  special  demurrer  only  ;  not  a  void  plea.] 

Prentice,  contra.  Weeks  v.  Argent,  16  M.  &  W.  817,  shews  that  the  third  plea  is 
well  pleaded.  [Trevelyan  abandoned  the  objection  to  the  third  plea,  and  elected  to 
amend  his  replication,  by  confining  it  to  the  second  plea.]  The  second  plea  is  a  good 
answer  to  the  action.  A  bill  or  note  given  in  consideration  of  forbearance  to  oppose 
the  discharge  of  an  insolvent,  though  void  in  the  hands  of  the  party  himself,  was 
under  the  old  insolvent  acts  held  not  to  be  so  in  the  hands  of  an  innocent  holder  for 
value  :  Lucas  v.  IVinton,  2  Carapb.  443 ;  Simpson  v.  Poyson,  3  D.  &  R.  567  ;  Rogers  v. 
Kinijdon,  2  Bingh.  441,  10  J.  B.  Moore,  97;  Northam  v.  Latouche,  4  C.  &  P.  140; 
Murrai/  v.  Reeves,  8  B.  &  C.  421,  2  M.  &  E.  423;  Horn  v.  Ion,  4  B.  &  Ad.  78,  1  N. 

6  M.  627;  Hills  v.  Mitson,  8  Exch.  751.  But  tho.se  cases  have  no  application  here. 
In  Shillito  v.  Theed,  5  M.  &  P.  303,  7  Bingh.  405,  a  security  given  for  a  bet  upon  a 
horse-race,  which  security  was  by  the  16  Car.  2,  c.  7,  s.  3,  declared  to  be  "utterly  void 
and  of  none  effect,"  was  held  not  to  be  available  in  the  hands  of  a  bona  fide  holder  for 
value  and  without  notice.  The  like  was  held  in  Bowi/er  v.  Bampton,  2  Stra.  1155,  upon 
the  earlier  statute  of  9  Ann.  c.  14,  s.  1,  where  the  words  were  "  void  to  all  intents  and 
purposes  whatsoever."  [Williams,  J.  In  the  gaming  cases,  the  courts  have  held  that 
the  drawer  or  indorsee  might  be  sued  by  an  innocent  holder,  thougli  the  bill  was  void 
as  against  the  acceptor, — upon  the  principle  "that  the  words  of  a  statute  are  not  to 
be  construed  so  as  to  extend  beyond  the  mischief  contemplated  by  the  act,  where  such 
construction  would  be  injurious  to  the  interest  of  third  persons  ; "  [105]  Eilwanh  v. 
J)ick,  4  B.  &  Aid.  212.  All  these  cases  wei'e  before  the  5  &  6  W.  4,  e.  41,  w'hich  in 
plain  and  explicit  terms  declares  what  is  the  legal  construction  of  words  such  as  are 
used  in  the  clause  now  in  question.  Crowder,  J.  It  would  seem  that  the  framer  of 
the  act  had  overlooked  the  5  &  6  W.  4,  e.  41,  and  adopted  the  old  objectionable 
language.]  It  may  well  have  been  done  designedly.  The  legislature  may  have 
thought  it  right  to  go  back  to  the  law  as  it  before  stood.  The  construction  contended 
for  on  the  other  side  would  deprive  the  bankrupt  of  the  protection  which  the  statute 
intended  to  give  him.  [Crowder,  J.  How  do  you  get  over  the  otlicr  point, — as  to 
this  instnnnent  not  being  a  "  security  "  at  the  time  of  the  allowance  of  the  certificated] 
If  this  wholescinie  provision  of  the  statute  could  be  evaded  by  such  a  trick  as  that,  it 
might  as  well  be  repealed  altogether.  The  agreement  was  before  the  allowance,  and 
the  document  was  handed  over  before,  though  it  did  not  become  a  complete  instru- 
ment until  the  drawei'  put  his  name  to  it.  [\Villes,  J.  It  has  been  held,  that,  where 
an  in.solvent  had  given  a  blank  acce])tance,  which  was  not  filled  up  until  after  he  had 
obtained  his  di.scharge,  he  was  liable  to  be  afterwards  sued  upon  it.] 

Trevelyan,  in  reply.  However  the  court  may  be  dispo.sed  to  deal  with  the  con- 
struction of  the  202nd  section,  the  second  point  has  received  no  answer.  Tiiis  was 
clearly  not  a  "security  "  given  by  the  bankrupt  to  induce  the  creditor  to  forbear  to 
oppose  the  allowance  of  his  certificate.  In  Lewis  v.  Chase,  1  P.  Wms.  620,  I^ord 
Chancellor  Parker  refused  to  I'eiievo  a  bankrupt  against  a  bond  which  he  had  given  to 
a  creditor  in  consideration  of  his  witlidrawing  a  jx'tition  against  the  allowance  of  the 
l)ankrupt's  certificate  [u). 

(a)  But  see  Suwrwr  v.  Brady,  1  H.  Bl.  647. 
C.  P.  XIX.— 2* 
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[106]  CoCKBUKN,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiff.  If  the  bill  in  question  had  fallen  within  the  terms  of  the  20L'nd  section  of 
the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict.  c.  106, — which  enacts  "that  any 
contract  or  security  made  or  gi^en  by  any  bankrupt  or  other  person  unto  or  in  trust 
for  any  creditor,  for  securing  the  payment  of  any  money  due  by  such  bankrupt  at  his 
bankruptcy,  as  a  consideration  or  with  intent  to  pei-suade  such  creditor  to  forbear 
opposing,  or  to  consent  to  the  allowance  of  the  bankrupt's  certiKcate,  or  to  forbear  to 
petition  for  the  recall  of  the  same,  shall  be  ^'oid,  and  the  money  thereby  secured  or 
agreed  to  be  paid  shall  not  be  recoverable,  and  the  party  sued  on  such  contract  or 
security  may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
evidence," — I  should  have  felt  bound  (although  I  should  have  done  so  with  great 
reluctance)  to  express  a  clear  opinion  that  the  plea  was  good  and  the  action  barred, 
because  the  legislatui'e  has  by  the  statute  5  &  6  W.  4,  c.  41,  s.  1,  expressly  declared 
that  the  .same  words  in  the  125th  section  of  the  G  G.  4,  c.  16,  made  the  security  void 
in  the  hands  of  a  bona  fide  holder  or  assignee  for  a  valuable  consideration,  without 
notice  of  the  original  consideration  for  which  the  secuiity  was  given  ;  and  that  statute 
then  goes  on  to  mitigate  that  by  repealing  the  foi'mer  enactment,  and  by  providing, 
that,  "  nevertheless,  every  note,  bill,  or  mortgage  which,  if  this  act  had  not  been  passed, 
would,  by  virtue  of  the  recited  act,  have  been  absolutely  void,  shall  be  deemed  and 
taken  to  have  been  made,  drawn,  accepted,  given,  or  executed,  for  an  illegal  cotisidera- 
tion,"  and  that  the  recited  act  "  shall  ha\e  the  same  force  and  eft'ect  which  it  would 
have  had,  if,  instead  of  enacting  that  every  such  note,  bill,  or  mortgage  should  be 
absolutely  void,"  such  act  had  "provided  that  every  such  note,  bill,  or  mortgage  should 
be  deemed  and  taken  [107]  to  have  been  made,  drawn,  accepted,  given,  or  executed  for 
an  illegal  consideration  :  "  and  then  comes  a  proviso  "  that  nothing  hei'cin  contained  .shall 
prejudice  or  affect  anj'  note,  bill,  or  mortgage  which  would  have  been  good  and  valid 
if  this  act  had  not  been  passed."  The  legislature,  therefore,  has  distinctly  declared 
what  is  the  construction  of  the  words  in  the  new  act,  and  what  is  the  course  lo  be 
pursued  to  give  them  any  other  effect ;  and,  by  the  new  act,  instead  of  folloM-ing  up 
that  view  of  the  case,  again  enact  that  the  security  shall  be  void  in  the  hands  of  a 
bona  fide  indorsee  for  value  and  without  notice.  It  seems  to  me  that  we  are  bound 
to  put  upon  the  202nd  section  of  the  12  &  13  Vict.  c.  106,  the  same  construction  that 
the  legislature  by  the  5  &  6  W.  4,  c.  41,  has  declared  that  the  same  words  in  the  6 
G.  4,  c.  1 6,  s.  1 2-5,  were  intended  to  bear  {a).  It,  however,  becomes  unnecessary  to 
decide  that  on  the  present  occasion,  inasmuch  as  I  do  not  think  the  case  falls  within 
the  202nd  section,  because  that  section  applies  only  to  securities  given  before  the 
allowance  of  the  certificate,  and  the  record  shews  that  this  was  a  security  given  after 
the  allowance.  If  the  mere  acceptiince  constituted  a  security,  the  case  would  I  think 
have  fallen  within  the  202nd  section  of  the  statute  :  but  the  case  referred  to  by  my 
Brother  Crowder  in  the  course  of  the  ai'gument, — Stoe^sigcr  v.  The  South  Eastern  Builuni/ 
Company,  3  Ellis  &  B.  549, — is  [108]  a  distinct  authority  that  it  is  not  a  "security" 
until  a  drawer's  name  has  been  attached  to  it,  for  that  a  "security"  means  an  instru- 
ment which  is  capable  of  being  put  in  suit.  At  the  time  of  the  allowance  of  the  bank- 
rupt's certificate  in  this  case,  the  bill  declared  on  was  an  inchoate  instrument,  and  not 
a  security.  It  is  impossible,  therefore,  to  say  that  it  can  fall  within  the  202nd  section. 
The  replication  raises  the  question  whether  the  204th  section  applies.  But  that  section 
does  not  say  that  the  contract  shall  be  ^•oid  :  it  only  says  "  that  no  bankrupt,  after  his 
certificate  shall  have  been  allowed,  shall  be  liable  to  pay  or  satisfy  any  debt,  claim,  or 
demand  from  which  he  shall  have  been  discharged  by  virtue  of  such  certificate,  or  any 
part  of  such  debt,  claim,  or  demand,  upon  any  contract,  promise,  or  agreement  made 
after  the  issuing  of  the  fiat  or  filing  of  the  petition  for  adjudication  of  bankruptcy  ; 
and,  if  any  bankrupt  be  sued  upon  any  such  contract,  promise,  or  agreement,  he  may 
plead  the  general  issue,  and  give  this  act  and  the  special  matter  in  evidence."  If  it 
had  not  been  for  the  202nd  section,  I  should  have  felt  some  difficulty  in  saying  that 

(a)  Section  270  enacts  "that,  if  any  creditor  of  a  bankrupt  shall  obtain  any  sum 
of  money,  or  any  goods,  chattels,  or  security  for  money,  from  any  person,  as  an  induce- 
ment for  forbearing  to  oppose  or  for  consenting  to  the  allowance  of  the  certificate  of 
such  bankrupt,  or  to  forbear  to  petition  foi-  the  recall  of  the  same,  every  such  creditor 
so  ofi'endiug  shall  forfeit  and  lose  for  every  such  offence  the  treble  value  or  amount 
of  such  money,  goods,  chattels,  or  security  so  obtained  (as  the  case  may  be)." 


5  C.  B.  (N.  S.)  109.     PIDDIVGTON    V.  THE    SOtTTH    EASTERN    RAILWAY   CO.  43 

the  SIMth  section,  the  words  of  which  are  so  genci'al,  did  not  make  the  hill  unavailahle 
in  till!  hands  of  a  bona  tide  holder  for  value.  But,  looking  at  the  I'O'iud  section,  and 
seeing  that  the  legislature  have  in  that  section  expressly  said  that  the  instrument  shall 
be  void,  and  having  refrained  from  saying  so  in  s.  204,  they  may  very  well  have  meant 
that  it  shall  lie  void  only  as  between  the  immediate  parties. 

Ckowdek,  J.  I  al.so  think  the  plaintiff  is  entitled  to  judgment.  The  language  of 
the  202nd  section  of  the  12  &  13  Vict.  e.  106,  is  a  mere  re-enactment  of  that  of  the 
12.5th  section  of  the  6  (i.  4,  c.  16.  It  is  impossible  to  come  to  the  conclusion  that  the 
words  of  the  former  [109]  mean  something  ditt'erent  from  what  those  of  the  latter 
meant.  The  legislature  have  by  the  3  iV  6  W.  4,  c.  41,  shewn  what  was  the  meaning 
of  the  word  "void"  in  the  6  G.  4,  c.  16,  s.  12-5  ;  and  by  that  act  they  proposed  to 
lemedy  the  mischief  which  they  conceived  to  rise  from  the  provision  in  the  former 
act ;  and  they  professed  to  mitigate  the  evil  by  enacting  that  the  former  enactment 
should  have  "  the  same  force  and  effect  which  it  would  have  had,  if,  instead  of  enact- 
ing that  any  such  note,  bill,  or  mortgage  should  be  absolutely  void,  such  act  had 
provided  that  every  such  note,  l)ill,  or  mortgage  should  be  deemed  and  taken  to  have 
been  made,  di'awu,  accepted,  given,  or  executed  for  an  illegal  consideration."  It  is 
.said  that  we  are  to  take  the  5  &  6  W.  4,  c.  41,  s.  1,  and  apply  it  to  the  202nd  section 
of  the  12  &  13  Vict.  c.  106.  I  think  it  is  impossible  to  do  that.  The  legislatuie 
having  declared  that  the  meaning  of  the  woid  "void"  in  the  6  G.  4,  c.  16,  s.  125,  is 
void  to  all  intents  and  purposes  into  whose  hands  soever  it  might  come,  I  think  the 
same  word  in  the  12  iV-  13  Viet.  c.  106,  s.  202,  must  receive  the  .same  construction. 
For  these  reasons,  I  think  the  defendatit  would  have  been  entitled  to  judgment  if  the 
bill  in  question  had  been  brought  within  the  terms  of  the  last-mentioned  section.  I, 
however,  agree  with  ray  J.,ord  Chief  Justice  in  thinking  that  it  is  not ;  for,  the  statute 
avoids  the  security  where  it  is  given  "as  a  consideration  or  with  intent  to  persuade 
the  creditor  to  forbear  opposing,  or  to  consent  to  the  allowance  of  the  bankrupt's 
ceititicate,  or  to  forbear  to  petition  for  the  recall  of  the  same."  Now,  taking  the 
replication  and  the  plea  together,  it  appears  that  this  acceptance  was  given  to  the 
creditor  before  the  allowance  of  the  bankrupt's  certificate,  but  that  the  drawing  took 
place  after.  Unless,  therefore,  a  blank  acceptance  can  be  said  to  be  a  "security,"  this 
transaction  does  not  fall  within  the  202nd  section  of  [110]  the  12  it  13  Vict.  c.  106. 
The  case  of  S/orssiger  v.  The  Smith  Eudvrn  RaHwaii  Cmnpanj/,  to  which  1  refcri-ed,  seems 
to  be  precisely  in  point.  There,  C,  being  indebted  to  G.  in  more  than  101.,  framed 
a  document,  directed  to  himself,  ordering  himself,  three  months  after  date  "to  pay 
to  my  order  "  the  amount.  The  document  had  the  stamp  proper  for  a  bill  of  e.x'change 
of  that  amount  and  length  of  time,  and  was  in  all  respects  like  a  bill  of  exchange, 
except  that  there  was  no  drawer's  name.  C.  wrote  on  it  his  acceptance,  and  caused 
it  to  be  foiwarded  in  a  parcel  directerl  to  G.,  by  a  common  carrier,  in  order  that  (i. 
might  add  his  name  as  drawer  :  and  it  was  held  that  the  document  was  not  a  bill, 
orrlei',  note,  or  secui-ity  for  payment  of  money.  In  construing  the  202nd  section,  we 
must  look  at  the  time  when  the  document  is  handed  over  :  and  at  that  time  it  clearly 
was  no  security  at  all.  As  to  the  204tli  section,  I  must  own,  that,  but  foi-  the  202nd, 
I  shoulfl  have  had  gicat  ditticulty  in  saying  that  this  case  did  not  fall  within  it.  l!ut, 
the  legislature  having  dually  defined  the  meaning  of  the  woi'ds  used  in  the  202nd 
sei'tion,  and  having  adopted  a  difl'ereut  form  of  cx|)ression  in  the  204th  section,  I 
think  we  aie  bound  to  assume  that  they  intendefl  something  tlifferent,  and  did  not 
by  the  last-mentioned  .section  mean  to  make  the  security  void.  There  will,  therefore, 
he  judgment  for  the  defendant  on  the  demurrer  to  the  third  plea,  and  for  the 
|)laintiff  on  the  denuirrer  to  the  second  plea,  the  plaintiff  amending  his  replication  by 
confining  it  to  the  second  plea. 

W'li.i.E.s,  J.,  concurring, 

.Iiidgmeut  ai'conlingly. 

[Ill]     I'iDiJiNcnoN  i:  Till-;  South  E.\stki!N  K.mi.w.w  Cu.mi-anv. 
June  21st,  18.58. 

[S.  C.  27  1..  J.  C.  1'.  2!).") ;  4  Jur.  X.  S.  953.     See  Gnal  IFcskin  Uailiuay  v.  SiilUm, 

186"),  1..  K.  4  H.  L.  242.] 

A  railway  conipany  by  their  act  of  incorporation  were  impowercd  to  fix  the  sum  to 
be  charged   by  them   in   respect  of  the  carriage  of  small   jiarccls  (not  exceeding 
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100  lbs.  each)  "as  to  them  .should  seem  proper;"  but  that  pro\'ision  was  not  to 
extend  to  "articles,  matters,  or  things  sent  in  large  aggregate  quantities,  although 
made  up  of  separate  and  distinct  paix-els,  such  as  Ijags  of  sugar,  coft'ee,  meal,  and 
the  like,  but  only  to  single  parcels  uncoiniected  with  parcels  of  a  like  nature  which 
might  be  sent  upon  the  railway  at  the  .same  time." — By  a  subseipient  act  it  was 
provided  "that  the  chai'ges  by  that  act  authorized  to  be  made  for  the  carriage  of 
goods,  iVc,  by  the  company,  should  be  at  all  times  charged  equally  to  all  persons, 
and  after  the  same  rate,  in  respect  of  all  goods  of  a  like  description  and  conveyed 
on  the  same  portion  of  the  line  ;  and  that  no  reduction  or  advance  should  be  made 
either  directly  oi'  indirectly  in  favour  of  or  against  any  particular  company  or 
person  : " — Held,  that  the  company  were  restricted  to  a  reasonable  chaige,  and  were 
not  justified  in  making  an  increa.sed  charge  in  respect  of  the  conveyance  of  "packed 
parcels,"  the  jury  having  negatived  that  they  incurred  any  additional  risk  or 
expense  in  the  carriage  thereof. 

This  was  an  action  for  mone\'  had  and  received.  Plea  never  indebted,  upon  which 
issue  was  joined. 

By  the  particulars  of  demand  it  appeared  that  the  action  was  brought  to  recover 
a  sum  of  y.jl.  13s.  3d.  for  over-charges  alleged  to  have  been  made  by  the  defendants 
and  paid  to  them  by  the  plaintifl'  for  the  carriage  of  goods  upon  their  railway,  from 
the  1st  of  August  to  the  3t)th  of  November,  1^57,  inclusive. 

The  cause  was  tried  before  Williams,  J.,  at  the  second  sitting  at  Westminster  in 
Easter  Term  last,  when  the  following  facts  appeared  in  evidence : — The  plaintitt'  had, 
since  the  year  1849,  carried  on  the  business  of  a  carrier  under  the  name  of  the 
Continental  Parcels  Agency,  and  was  in  the  habit  of  sendiug  a  large  number  of 
parcels  addressed  to  different  persons,  packed  together  in  hampers,  by  the  defendants' 
railway.  Down  to  the  year  18.5.5,  these  parcels  had  been  paid  for  separately,  whether 
packed  or  not.  In  that  j'ear  an  agreement  was  entered  into  between  the  plaintiff  and 
the  company,  under  which  they  agreed  to  carry  the  plaintiff's  parcels  for  10s.  per  cwt. 
This  agreement  was  to  be  determinable  at  a  month's  notice;  and  in  January,  18.57, 
it  was  accordingly  put  an  end  to  by  the  plaintiff.  In  August,  18.57,  the  company 
published  a  new  scale  of  charges,  by  which  it  was  amongst  other  things  provided  that 
parcels  tied  together  or  packed  in  wrappers  or  hampers  should  be  charged  double 
rates.  [112]  The  plaintiff  paid  these  charges  under  protest,  and  now  sought  to 
recover  back  the  amount  of  the  excess. 

For  the  defendants  it  was  contended  that  the  company  had  power,  under  the 
133rd  section  (a)  of  the  6  W.  4,  c.  Ixxv.,  to  chaige  what  they  pleased  for  small  parcels. 

For  the  plaintiff  it  was  insisted  that  the  charge  was  an  illegal  one,  although  the 
companj'  professed  to  make  it  upon  all  persons  alike  ;  and  reliance  was  placecl  upon 
the  17th  section  of  the  2  Vict.  c.  xlii.(/;). 

The  learned  judge,  reserving  the  point,  left  it  to  the  jury  to  say  whether  there 

(a)  Which  enacts  "  that  it  shall  be  lawful  for  the  said  company  from  time  to  time 
to  make  such  orders  for  fixing  and  by  such  orders  to  fix  the  sum  to  be  charged  by 
the  said  company  in  respect  of  small  parcels  (not  exceeding  100  lbs.  weight  each)  as 
to  them  shall  seem  proper :  Pro\ided  always  that  the  provision  hereinbefore  contained 
shall  not  extend  to  articles,  matters,  or  things  sent  in  large  aggregate  quantities, 
although  made  up  of  separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee,  meal, 
and  the  like,  but  only  to  single  parcels  unconnected  with  parcels  of  a  like  nature 
which  may  be  sent  upon  the  i-ailway  at  the  same  time. 

(b)  Which  enacts  "  that  the  said  recited  acts  [6  W.  4,  c.  Ixxv.,  and  7  W.  4  &  1  Vict, 
c.  93],  or  either  of  them  authorized  to  be  made  for  the  carriage  of  any  passengers, 
goods,  animals,  or  other  matters  or  things  to  be  conveyed  by  the  said  company,  or  for 
the  use  of  any  steam-power  or  carriage  to  be  supplied  by  the  said  company,  shall  be 
at  all  times  charged  equally  to  all  persons,  and  after  the  same  rate  per  mile,  or  per 
ton  per  mile,  in  respect  of  all  passengers,  and  of  all  goods,  animals,  or  carriages  of  a 
like  description,  and  conveyed  or  propelled  by  a  like  carriage  or  engine,  passing  on 
the  same  portion  of  the  line ;  and  no  reduction  or  advance  in  any  charge  for  convey- 
ance by  the  said  company,  or  for  the  use  of  any  locomotive  power  to  be  supplied  by 
them,  shall  be  made  either  directly  or  indirectly  in  favor  of  or  against  any  particular 
company  or  person  travelling  upon  or  using  the  same  portion  of  the  said  railway." 
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was  any  arlrlitional  risk  or  [113]  expense  incurred  by  the  company  from  the  packing 
of  the  ])arcels  in  the  way  stated.  The  jury  found  thei'c  was  none  :  and  a  verdict  was 
accordingl}'  directed  to  be  entered  for  the  plaintitt'  for  the  sum  chiimed  ;  leave  being 
reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them,  if  the  court  should 
be  of  opinion  that  the  double  charge  was  justified  by  the  6  W.  4,  c.  Ixxv.,  s.  133,  and 
2  Vict.  c.  xlii.,  s.  1 7,  or  either  of  them. 

Hugh  Hill,  Q.  C,  on  a  subsequent  day  in  the  same  term,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendants,  on  the  ground,  that,  under  the  provisions  of  the 
6  W.  4,  c.  Ixxv.  and  2  Vict.  c.  xlii.,  the  defendants  were  entitled  to  charge  for  packed 
parcels  double  the  sums  charged  for  parcels  not  packed. 

Lush,  Q.  C,  and  J.  Brown,  now  shewed  cause.  At  the  trial  two  classes  of  goods 
were  in  question, — packed  parcels  exceeding  lOOlbs.  weight  each,  and  packed  parcels 
not  exceeding  that  weight  ;  but  the  I'ule  is  limited  to  the  latter.  It  is  contended,  on 
the  part  of  the  company,  that  the  133rd  section  of  the  6  W.  4,  c.  Ixxv.,  impowers 
them  to  charge  what  they  please  for  the  carriage  of  small  parcels,  as  they  are 
called,  however  unreasonable  the  charge  may  be.  Assuming  that  to  be  so, — though 
Alderson,  B.  in  Crmirh  v.  The  Gi-tat  Northern  Railway  Company,  11  Exch.  742,  752, 
intimated  a  strong  opinion  that  in  the  construction  of  a  similar  enactment  in  the 
13  &  14  Vict.  c.  Ixi.,  s.  14,  it  was  to  be  read  as  if  the  word  "reasonable"  were  in.serted 
therein, — at  all  events  the  difficulty  is  got  over  by  the  17th  section  of  the  2  Vict, 
c.  xlii.,  which  compels  the  company  to  charge  equally  to  all  persons  in  respect  of  goods 
of  a  like  description  and  conveyed  or  propelled  bv  a  like  carriage  or  engine  passing 
on  the  same  portion  of  the  line.  "  Description  "  there  means  descrip-[ll4]-tion  for 
the  purpose  of  carriage  :  it  cannot  mean  reference  to  the  contents  of  the  paicel.  In 
Crouch  V.  The  Great  Northern  Railway  Company,  ToWock,  C.  B.,  says:  "In  disposing 
of  the  rule,  it  may  be  convenient  to  refer  to  the  grounds  on  which  it  was  granted. 
The  first  is,  'that,  under  the  13  &  14  Vict.  c.  Ixi.,  s.  14,  the  defendants  are  entitled 
to  charge  such  charges  as  they  thought  fit  for  their  parcels,  their  respective  weight 
being  under  500lbs.,  provided  they  charged  all  parties  equally ;  and  the  jury  should 
have  been  so  directed.'  Upon  that  point  it  is  not  necessary,  in  order  to  dispose  of 
the  rule,  that  we  should  give  any  judgment.  The  second  ground  is,  '  that,  whether 
or  no  they  were  so  entitled,  they  were  entitled  to  charge  extra  for  packed  parcels  ; 
and  the  judge  should  have  so  told  the  jury.'  I  am  of  opinion  that  the  judge  ought 
not  to  have  so  told  the  jury  :  and  that,  whether  or  no  the  defendants  were  entitled 
to  chai'ge  extra  for  packed  parcels  is,  in  my  opinion,  a  question  of  fact,  and  not  of 
law.  It  is  not  eveiy  difl'ei'ence  in  the  articles  carried  which  will  warrant  a  ditt'orence 
in  the  I'ate  of  charge.  No  doubt,  there  ai'e  .some  goods  which  it  may  be  more  incon- 
venient or  more  expensive  to  carry,  and  as  to  which  the  carrier  might  well  say  that 
he  would  not  carry  them  at  the  .same  price  as  other  goods;  but,  if  there  be  a  difference, 
that  is  fit  to  be  submitted  to  the  jury.  It  seems  to  me,  that,  in  principle,  there  is 
no  difference  between  a  packed  jjarcel  and  an  inclosure:  but,  supposing  that  there  is, 
it  ought  to  be  submitted  to  the  jury,  as  a  matter  of  fact,  whether  the  ditt'crence  is 
such  as  to  justify  an  inci'eased  rate  of  charge.  I  think  that  the  leai'ucd  judge  would 
have  been  wroTig  in  point  of  law,  if  he  had  told  the  jury  that  the  defendants  were 
entitled  to  charge  extra  for  packed  parcels."  [Uyles,  .J.  You  will  say  that  the  addi- 
tional charge  for  packed  parcels  is  tlie  same  as  if  the  coniy)any  were  to  choose  to  [115] 
announce  that  thev  will  charge  double  for  .all  parcels  packed  in  l)lue  papei'.]  Just  so. 
[Williams,  J.  If  we  sustain  the  opinion  throw?i  out  by  Alderson,  B.,  in  ('roueh  v. 
Tin:  (treat  Nortliern  Railieny  Companii,  1  I  Kxcli.  "t^vl,  that  the  word  "  re.a.souable  "  must 
be  imported  into  the  clause,  vnitil  Mr.  I'etoisdorff  convinces  me  to  the  contrary,  I 
incline  to  think  the  double  charge  hero  is  uiu'casouable.  But,  if  that  learned  judge 
l)e  wrot)g,  then  the  question  arises,  whether  the  17th  section  of  the  2  VMct.  c.  xlii. 
applies  to  prohibit  this  inequality  of  charge.  Aic  these  goods  "  of  a  like  description  '] "] 
They  arc,  for  carrying  piuposes,  of  a  like  description  :  the  conveyance  of  them  is  not 
attended  with  any  additional  risk  or  expense  to  the  company.  [Willcs,  J.  The 
word  "reasonable"  is  found  in  s.  129  of  the  (i  W.  4,  c.  Ixxv.,  with  reference  to  goods 
other  than  small  parcels.]  The  ordinary  cari-iers,  before  the  establislimcnt  of  railways, 
never  made  any  ditt'orence  between  packed  parcels  and  others.  [Williams,  .1.  That 
was  proved.]  The  additional  charge  ffir  packed  ])ar(*ls  was  held  to  be  an  infraction 
of  a  similar  provision,  in  Parker  v.  The  (Ireat  Western  Hailmiy  Company,  11  C.  H.  .545; 
and  Crouch  v.  Tlie  Great  Northern  Railvmy  Company,  'J  Exch.  55C,  shews  that  the  company 
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is  not  at  liberty  to  make  any  distinction  as  to  the  uhaige  for  conveying  small  parcels 
between  carriers  and  the  rest  of  the  public.  The  dictum  of  Alderson,  B.,  in  11  Exch. 
752,  is  the  only  authority  upon  the  subject  of  the  reasonal)leness  of  the  charge  for 
small  parcels :  but,  if  there  he  any  ambiguity  in  the  language  of  their  acts,  the  con- 
struction must  be  in  favor  of  the  public,  and  against  the  company, — Parker  v.  The 
Great  JJ'rxti'rn  Railwai/  Voinpany,  7  Scott,  N.  R.  835,  870,  7  M.  &  G.  253,  288  ;  Barrett 
V.  The  Stockton  and  Darlini/ton  Uaihcaii  Compinti/,  8  Scott,  N.  R.  641.  It  has  lieen 
suggested  that  the  proviso  in  the  133rd  [116]  section  of  the  6  W.  4,  c.  Ixxv.,  cannot 
apply  to  packed  parcels  at  all,  [Williams,  J.  The  true  meaning  of  that  is,  that  the 
article  is  to  be  weighed  and  charged  in  bulk,  though  put  into  sepaiate  bags  or 
packages  ((()•] 

Petersdoiff,  in  support  of  the  rule.  No  case  has  yet  decided  that  railway  com- 
panies ai'e  lestrained  from  chai-ging  what  they  please  for  the  carriage  of  small  parcels. 
In  all  the  oases,  it  has  been  shewn  that  there  has  been  an  inequality  of  charge  as 
between  the  plaintiff  and  the  rest  of  the  public  or  some  other  nidividual.  In  the 
present  case,  it  is  not  suggested  that  a  higher  i-ate  is  charged  to  tlie  plaintifl'  than  to 
others  or  to  the  general  public  :  but  the  facts  raise  the  abstract  proposition,  as  to  what 
is  the  power  conferred  upon  this  company  by  the  1 33rd  section  of  the  6  W.  4,  c.  Ixxv. 
It  appears,  that,  in  1855,  there  was  an  agreement  between  the  plaintiff  and  the  company, 
under  which  the  former  paid  them  10s.  per  cwt.  for  packed  parcels,  which  was  some- 
thing moi'G  than  three  times  the  amount  charged  for  a  parcel  of  the  same  weight. 
Before  that  time,  the  plaintiff  had  been  in  the  habit  of  paying  the  usual  parcels  rate. 
This  agreement  was  a  recognition  by  the  plaintiff  that  there  was  some  benefit  to  him 
from  the  system  of  packing  parcels.  There  was  nothing  to  shew  that  any  distinction 
was  made  between  the  plaintiff  and  other  pei'sons :  and  on  the  face  of  their  announce- 
ment in  the  bills,  it  did  not  appear  that  any  such  difference  was  made.  In  the  case  of 
Crouch  v.  The  Gi'eat  Northern  Railway  Company,  11  Exch.  742,  there  was  evidence  of 
undue  preference.  The  133d  section  of  the  6  W.  4,  c.  Ixxv.,  authorizes  the  company 
to  make  any  charge  they  think  proper  for  small  parcels,  and  it  enables  them  to  draw 
a  distinction  between  different  kinds  of  [117]  parcels.  [Williams,  J.  You  need  not 
trouble  yourself  as  to  the  application  of  the  133rd  section,  if  there  be  no  other  impedi- 
ment than  the  proviso.  Do  you  contend  that  the  company  are  not  restricted  to  a 
reasonable  charge?]  It  is  submitted  that  the  equality  clause  (s.  137)  has  no  applica- 
tion to  small  parcels  at  all,  and  that  s.  133  in  terms  impowers  the  company  to  charge 
what  they  please :  Ba.rendak  v.  77(6  Eastern  CouHlies  EaiJivay  Company,  ante,  vol.  iv., 
p.  63.  The  17th  section  of  the  2  Vict.  c.  xlii.,  applies  only  to  the  tonnage-rate. 
[^^'illiams,  J.  It  was  not  in  terms  put  to  the  jury  to  say  whether  the  charge  was 
reasonable  or  not.  But,  why  were  they  asked  whether  there  were  any  circumstances 
to  justify  the  increased  charge  for  packed  parcels  !  Willes,  J.  The  real  question  is, 
whether  the  133rd  section  of  the  6  W.  4,  c.  Ixxv,,  gives  absolute  power  to  the  comp<any 
to  charge  what  they  please  for  small  pai'cels.]  The  position  of  a  railway  company  is 
not  like  that  of  a  common  carrier'.  The  comparry  may  carry,  but  they  are  not  obliged 
to  do  so:  and  they  may  select  the  kind  of  goods  they  will  cai'ry, — Johnson  v.  The 
Midland  Railway  Company,  4  P]xch.  367,  6  Railway  Cases,  61.  "Packed  par'cels  "  is  a 
term  which  is  well  known  in  the  trade.  The  comparry  may  very  well  say  they  will 
not  car'ry  that  description  of  package,  except  for  an  increased  charge.  All  the  cases 
cited  on  the  other  side  are  distirrguishable  fr'om  the  pr'esent. 

WiLLi.VMS,  J.  I  am  of  opiirion  that  this  rule  should  be  discharged.  It  is  unneces- 
sary, in  the  view  we  take  of  this  case,  to  decide  whether  or  not  the  opinion  thrown 
out  by  Alderson,  B.,  in  Crouch  v.  17ie  Great  Northern  Railway  Company,  11  Exch.  742, 
that  the  14th  section  of  the  13  &  14  Vict.  c.  Ixi.  (the  lairguage  of  which  is  similar  to 
that  of  the  133rd  section  of  the  6  W.  4,  c.  Ixxv.)  was  to  be  read  as  if  the  word 
"  reasonable  "  [118]  had  been  corrtained  therein,  is  correct.  I  do  not  mean  to  express 
any  dissent  from  that  opinioir ;  but  I  do  not  think  the  present  case  calls  for  any 
expression  of  opinion  upon  the  poirrt.  I  may,  however,  observe  that  it  seems  to  me 
to  be  a  str-ong  pr-oposition  to  say  that  the  133rd  section  of  the  6  W.  4,  c.  Ixxv., 
authorizes  the  company  to  char-ge  for  small  parcels  irot  exceeding  100  lbs.  weight  each 
whatever  sum  they  please.  But,  as  I  ha\'e  already  said,  it  is  unnecessary  to  consider 
what  is  the  proper  construction  of  that  section,  because  I  think  the  present  case  is 

{a)   See  Parker  \.  The  Great  It'edern  Railway  Company,  6  Ellis  &  B.  77. 
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governed  by  tlie  17th  section  of  the  2  Vict.  c.  xlii. ;  which  clearly,  as  it  seems  to  me, 
applies  so  as  to  control  the  IS.'ird  section  of  the  former  act.  By  the  l.'53n]  section  of 
the  G  W.4,  c.  l.xxv.,  it  appears  that  the  company  weie  authorized  to  make  such  charges 
ill  respect  of  small  parcels  (not  exceeding  100  lbs.  weight  each)  as  to  them  should 
seem  proper.  Then  comes  the  subsequent  enactment,  by  which  it  is  provided  "that 
the  charges  by  the  recited  acts  or  either  of  them  authorized  to  be  made  for  the 
carriage  of  any  passengers,  goods,  animals,  or  other  matters  or  things  to  be  conveyed 
by  the  said  company,  or  for  the  use  of  any  steam-power  or  carriage  to  be  supplied  to 
the  said  company,  sliall  be  at  all  times  charged  equally  to  all  persons,  and  after  the 
same  rate  per  mile,  or  per-  ton  per  mile,  in  respect  of  all  passengers,  and  of  all  goods, 
animals,  or  carriages  of  a  like  description,  and  conveyed  or  propelled  by  a  like  carriage 
or  engine,  passing  on  the  same  portion  of  the  line  ;  and  no  reduction  or  advance  in  any 
chai'ge  for  conveyance  by  the  said  com]jany,  or  for  the  use  of  any  locomotive  power 
to  be  supplied  liy  them,  shall  be  made  either  directly  or  indirectiy  in  favour  of  or 
against  any  particular  company  or  person  travelling  upon  or  using  the  same  portion 
of  the  said  railway."  The  question  here  is,  whether  the  charges  complained  of  are  in 
violation  of  that  [119]  provision.  I  am  of  opinion  that  they  are,  because,  though 
we  cannot  go  into  the  details  of  what  the  parcels  consisted  of,  I  take  it  they  may  be 
looked  at  as  goods  ;  and  they  are  charged  for  in  this  way, — If  thej^  are  conbiined  in 
separate  parcels,  they  are  charged  at  a  certain  rate, — and,  if  collected  together  in  one 
package,  the  same  goods  are  charged  at  double  that  rate.  That  clearly  is  a  violation 
of  the  statute.  I  am  therefore  of  opinion,  that  there  being  nothing  to  justify  the 
difl'erence  of  charge  which  the  company  have  made,  it  is  an  unauthorized  charge,  and 
the  plaintiff  is  entitled  to  recover  back  the  excess. 

^\^ILLE.s,  J  I  am  of  the  same  opinion.  I  must  confess  that  it  was  some  time 
before  I  could  undei'stand  that  such  a  question  as  this  could  be  seriously  argued  :  my 
impiession  was  that  it  had  been  clearly  settled  by  decided  cases.  The  question  is, 
whether  the  company  can  lawfully  charge  for  parcels  which  are  packed  oi'  tied  together, 
douljlo  the  sum  which  they  would  charge  for  the  same  parcels  if  carried  separate.  If 
the  company  are  bound  to  make  a  reasonalile  charge,  or  to  charge  equally  and  at  the 
.same  rate  to  all  persons  in  respect  of  goods  of  a  like  description,  they  cannot  so  charge. 
The  first  point  put  by  Mr.  Cowling  in  his  argument  in  the  case  of  Pickford  v.  The 
Graiul  Jundioii  llailwaij  Compani/,  10  M.  &  W.  399,  and  commented  on  by  the  court, 
was,  whether,  where  the  goods  belonged  to  different  persons,  the  carrier  might  not 
fairly  make  an  additional  charge  for  the  increased  risk,  in.-ismuch  as  he  might  in  case 
of  loss  or  damage  be  suljjected  to  several  actions.  Although  that  is  a  very  ingenious 
argument,  I  nuist  confess  I  never  could  properly  appreciate  it.  It  assumes  that  the 
defendants  will  violate  their  duty  as  cari'iers.  On  the  other  hand,  suppose  several 
actions  were  brought,  the  defendants  would  [120]  recover  their  costs,  which  generally 
speaking,  ;ire  to  be  assumed  to  be  a  com[)let(i  compensation.  Here,  the  jury  found 
that  there  was  not  any  increased  risk.  But,  independently  of  that  iinding,  I  must 
own  that  i  should  have  thought  that  the  company's  risk  could  not  be  at  all  increased 
by  the  circumstance  of  .several  parcels  being  put  into  one  package.  It  may  bo  incon- 
venient that  the  company  should  bo  subjected  to  several  actions  in  respect  of  the  loss 
of  one  single  package.  The  observations  of  Ijord  Wensleydale  upon  that  subject  in 
the  case  of  I'ickfiml  v.  Tht:  Grand  Junclinn  Ilailimy  Covipanu,  10  M.  &  W.  399,  423,  are 
deserving  of  attention,  as,  indeed,  was  every  word  that  fell  from  that  very  learned 
judge.  13ut  it  seems  to  me  to  be  unnecessary  to  consider  that  here.  I  think  the  jury 
were  (|uite  justiticd  in  concluding  that  the  alleged  increase  of  risk  from  the  carriage 
of  packed  parcels  was  altogether  illusory.  That  was  a  (piestiou  of  fact.  Tiie  jury 
have  decided  it  ;  and  no  exception  lias  been  tak(Mi  to  their  Iinding  upon  the  evidence 
which  was  before  them.  And  1  must  say  that  I  entirely  concur  in  the  conclusion 
arrived  at.  Then,  are  the  company  bound  to  make  reasonable  charges!  That 
depends  upon  the  proper  construction  of  the  133rd  section  of  the  6  W.  t,  c.  Ixxv. 
I  think  there  is  very  great  weight  in  the  observation  of  Aldcrson,  B.,  in  Crouch  v.  Tim 
Great  Nartherii  Itailway  Cowpanij,  1 1  Kxch.  742,  752  :  but  it  is  not  necessiiry  for  us  to 
expre-ss  any  opinion  upon  that  jioint,  because  there  is  tiio  17th  section  of  the  2  Vict, 
c.  Ixii.,  which  enacts  in  plain  terms  that  "the  cliarges  by  the  recited  acts  or  either 
of  them  authorized  to  be  made  for  the  carriage  of  any  passenger,  goods,  kc,  shall 
be  at  all  times  charged  e((ually  to  all  |)ersons,  and  after  the  same  rate  per  mile,  or  per 
ton  per  mile,  in  respect  of  all  p;i.ssengers,  and  of  all  good.s,  (fee,  of  a  like  description,"  &c. 
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The  circumstance  of  the  goods  being  packed  or  [121]  tied  together  dues  not  make 
them  cease  to  be  goods  of  a  like  description.  I  think  the  company  were  wholly 
unjustified  in  doubling  the  charge  in  this  way.  It  is  clear  upon  the  whole  facts  of 
the  case  that  the  increased  charge  is  made  for  the  purpose  of  preventing  people  who 
are  likely  to  send  packages  of  the  description  in  question,  viz.  carriers,  from  entering 
into  competition  iiith  the  company  in  the  conveyance  of  goods, — a  thing  which  it  has 
over  and  over  again  been  decided  that  these  companies  cannot  be  permitted  to  do. 

Byles,  J.  I  am  of  the  same  opinion.  I  certainly  laboured  under  the  impression 
that  the  question  of  packed  parcels  had  been  settled,  not  only  in  this  country,  but  also 
in  America,  where  there  are  extensive  companies  formed  for  the  express  purpose  of 
forwarding  goods  by  railway  from  one  end  of  the  continent  to  the  other.  The  17th 
section  of  the  2  Vict.  c.  xlii.,  requires  the  company  to  charge  alike  to  those  who  send 
single  or  those  who  send  composite  parcels.  Here,  the  defendants  charge  double  for 
certain  packages,  though  the  goods  are  of  a  like  description,  and  the  jury  have  found 
that  theie  is  no  increased  risk  or  expense  incurred  by  them  in  the  carriage  of  them. 
That  seems  to  me  to  be  an  express  violation  of  the  1 7th  section. 

Rule  discharged. 

[122]      BOTTOMLEY   THE  YOUNOER  V.    KOBERT   NUTTALL.       Nov.  29th,  1858. 

[S.  C.  28  L.  J.  C.  P.  110;  5  Jur.  N.  S.  315.  Applied,  Keay  v.  Fenwick,  1876, 
1  C.  P.  D.  756.  Referred  to,  Scarf  v.  Jardine,  1882,  7  App.  Cas.  354;  Mears  v. 
Western  Canada  Pulp  and  Paper  Company,  [1905]  2  Ch.  356.] 

One  of  the  members  of  a  foreign  firm  resident  in  this  country,  bought  goods  on 
account  of  the  firm,  for  which  he  gave  his  own  acceptances.  Before  the  maturity 
of  the  bills,  the  acceptor  became  bankrupt,  and  the  drawer  (or  those  to  whom  he 
had  indorsed  them)  proved  for  the  amount  against  the  acceptor's  estate,  and 
received  dividends : — Held  that  the  vendor  of  the  goods  (to  whom  the  bills  had 
been  returned)  had  done  nothing  to  prejudice  his  right  to  have  recourse  against  the 
other  members  of  the  firm  for  the  unpaid  balance. — The  mere  fact  of  the  vendor's 
dealing  with  the  resident  partner,  making  out  the  invoices  to  him  individuall}%  and 
drawing  upon  him  alone  though  aware  that  he  was  a  member  of  a  firm,  and  that 
the  goods  were  to  be  shipped  for  the  firm,  makes  no  difference. 

This  was  an  action  for  goods  sold  and  delivered,  and  for  money  found  due  on 
accounts  stated. 

The  defendant  pleaded, — first,  never  indebted, — secondly,  for  a  further  plea  to  .so 
much  of  the  declaration  as  related  to  money  payable  for  goods  sold  and  delivered  by 
the  plaintift'  to  the  defendant,  that  the  said  goods  were  sold  and  delivered  by  the 
plaintiff  to  the  defendant  jointly  with  certain  other  persons  who  then  carried  on 
business  in  co-partnership  with  him  the  defendant,  to  wit,  James  Hargreaves  Nuttall 
and  Edward  Henrv  Hawke  Nash  ;  and  that  the  plaintift'  made  and  drew  certain  bills  of 
exchange,  and  directed  the  same  to  the  said  James  Hargreaves  Nuttall,  and  thereby 
respectively  required  the  said  James  Hargreaves  Nuttall  to  pay  to  his,  the  plaintift's, 
order,  at  times  which  had  long  since  elapsed,  several  sums  of  money,  amounting  in 
the  whole  to  a  large  sum,  to  wit,  to  the  price  of  all  the  goods  which  were  so  sold  as 
aforesaid  :  That  the  said  James  Hargreaves  Nuttall  accepted  the  said  1)ills,  and 
delivered  the  same  to  the  plaintift",  who  then  took  and  received  the  same  for  and  on 
account  and  in  payment  of  the  price  of  the  said  goods,  and  the  said  causes  of  action 
in  respect  thereof  :  That,  afterwards,  and  before  the  commencement  of  this  action,  the 
plaintift'  indorsed  and  delivered  the  said  bills  of  exchange  to  certain  persons,  to  wit,  to 
persons  to  the  defendant  unknown,  who  thereupon  became  the  holders  thereof :  That 
afterwaids,  and  before  the  commencement  of  this  suit,  the  said  James  Hargreaves 
Nuttall  became  and  was  duly  declared  and  adjudged  to  be  a  bankrupt  within  the 
statutes  in  force  concerning  [123]  bankrupts,  and  thereupon  the  said  persons  to  whom 
the  plaintiff  had  so  as  aforesaid  indorsed  the  said  bills, — such  pensons  being  then  the 
holders  thereof  respecti\-ely, — proved  for  the  amount  of  the  said  bills  against  the 
estate  of  the  said  bankrupt,  and  received  dividends  out  of  the  said  estate  in  respect 
thereof. 

Replication  to  the  second  plea,  except  so  far  as  it  related  to  the  sum  of  2511. 
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iSs.  5d.,  parcel  of  the  claim  to  which  the  said  second  pica  was  pleaded, — that  the 
amount  of  the  said  bills  tlieiein  mentioned  for  which  the  holders  thereof  respectively 
proved  against  the  estate  of  the  said  bankrupt  as  therein  mentioned,  was  10421. 
13s.  Id.,  and  that  the  dividends  received  by  the  holders  of  the  said  bills  out  of  the 
said  estate,  in  respect  thereof,  as  in  the  second  plea  mentioned,  amonnted  to  the  said 
excepted  sum  of  2511.  18s.  5d.  and  no  more:  And  that,  after  the  amount  of  the  .said 
bills  had  been  so  proved  against  the  estate  of  the  said  bankrupt,  and  before  the  com- 
mencement of  this  suit,  the  said  bills  were  retui-ned  to  and  taken  up  by  the  plaintiff 
as  the  indorser  thereof,  and  the  plaintiff  thereby  then,  and  before  and  at  the  time  of 
the  commencement  of  this  suit,  became  and  was,  and  still  is,  the  holder  theieof  for  the 
inipaid  value  thereof,  and  entitled  to  the  amount  and  value  thereof,  less  the  amount 
of  dividends  so  paid  as  aforesaid  ;  and  the  said  bills,  at  the  time  of  the  commencement 
of  this  suit  were,  and  still  are,  in  the  hands  of  the  plaintifl',  unpaid  and  unsatisfied, 
except  as  aforesaid. 

As  to  the  excepted  sum  of  2511.  18s.  5d.,  there  was  a  nolle  prosequi. 

The  defendant  joined  issue  upon  the  plaintitiF's  replication  to  the  second  plea,  and 
also  demurred  thereto,  on  the  ground  that  "the  second  plea  shewed  a  prima  facie 
satisfaction  of  the  plaintitl's  cause  of  action,  and  [124]  that  the  replication  afforded  no 
answer  to  the  plea."     Joinder  («). 

The  cause  came  on  to  be  tried  at  the  Spring  Assizes  for  the  southern  division  of 
the  county  of  Lancaster,  in  1857,  when  a  verdict  was  found  for  the  plaintiff  for 
20001.  and  co.sts,  subject  to  the  opitiion  of  the  court  on  the  following  case  :  — 

The  following  is  a  copy  of  the  particulars  of  the  plaintiff's  claim : — 

"  1854,  October  4th,  to  goods    . 

„      December  22nd  .... 
1855,  January  2nd        .... 
„        4th        . 
„  „        5th        .... 

The  plaintiff  at  the  time  of  the  transactions  in  question  was,  and  he  still  is,  a 
stuff-merchant,  carrying  on  [125]  bn.siness  at  Bradford,  in  the  west  riding  of  the 
count}'  of  York,  under  the  firm  of  Moses  Bottomley  jun.  &  Co.  The  defendant  is  a 
merchant  now  residing  near  Manchester. 

Previously  to  the  1st  of  September,  1851,  the  defendant  and  one  Henry  Hargreaves 
cariied  on  the  business  of  commission-agents  and  general  merchants  at  Rio  de  Janeiro, 
under  the  name  aTid  firm  of  Hoyle,  Hargreaves,  &  Co. 

(Jn  the  said  1st  of  September,  1851,  the  said  Heniy  Hargreaves  being  dead,  a 
partnership  was  formed  between  the  defendant  and  James  Hargreaves  Nuttall  and 
Edward  Ileiirv  Ilawkc  Nash  mentioned  in  the  second  plea,  for  carrying  on  the  said 
business,  which  partnership  continued  under  the  style  or  firm  of  Hoyle,  Hargreaves, 

6  Co.,  until  the  23rd  of  Februaiy,  1855,  when  it  was  dissolved. 

The  articles  of  the  said  partnership  are  dated  on  the  said  1st  of  September,  1851, 
and  were  to  be  leferred  to  as  part  of  the  case. 

By  those  articles,  in  which  James  Hargreaves  Nuttall  is  described  as  of  Liverpool, 

(o)  The  argument  of  the  demurrei'  was  involved  in  the  aigument  of  the  special  case. 

The  plaintilfs  points  on  the  demurrer  were, — "That  the  second  plea  is  not  a  plea 
in  satisfaction,  unless  the  liills  of  exchange  drawn  on  James  Hargreaves  Nuttall  were 
duly  honourefl  ;  that  such  ])lca  is  answered  by  the  replication  and  nolle  proseipii, 
whii-ii  give  the  defendant  credit  foi'  the  amount  obtained  by  the  holders  of  the  bills 
from  .lames  Hargreaves  Nuttall's  estate,  and  shew  that  the  bills  were  before  the  action 
returned  to  tin;  jilaintiH' dishonoured  and  un])aid  as  to  the  residue." 

The  defendant's  points  on  the  demurrer  were, — "That  the  second  plea  shews  that 
the  cause  of  action  declared  on  was  satisfied,  and  that  the  replication  affords  no 
an.swer  to  the  plea :  and  that  it  is  not  competent  to  the  plaintiff  to  sue  the  defendant 
for  the  price  of  the  goods,  or  any  part  of  it,  after  taking  James  Hargreaves  Nuttall's 
acceptitnecs  in  payment  for  the  goods,  and  after  indorsing  those  acceptances  to  third 
parties,  who  have  pi'ovcd  them  against  the  estate  of  .lames  Hargreaves  Nuttall,  and 
received  dividends  in  respect  thereof." 
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in  the  county  of  Lancaster,  merchant,  the  term  of  the  partnership  was  to  be  six  years 
from  the  date,  and  the  partnership  firm  was  to  be  Hoyle,  Hargi'eaves,  &  Co.  The 
partners  wei'e  to  share  profit  and  loss  in  cerfciin  named  proportions.  The  defendant 
was  to  be  allowed  7001.  per  annum  in  addition  to  interest  on  his  capital,  so  long  as  he 
continued  the  resident  partner  in  the  Brazils,  for  his  housekeeping  and  maintenance, 
in  addition  to  the  rent  and  taxes  of  the  premises  where  the  business  was  carried  on  ; 
and  James  Hargreaves  Nuttall  was  to  be  allowed  £2501.  per  annum  (afterwards 
increased  to  3001.  per  annum)  for  his  travelling  and  other  expenses  in  England  on 
account  of  the  partnership  ;  and,  in  case  the  defendant  should  return  to  England,  and 
incur  ex-[126]-penses  on  account  of  the  paitnership,  he  was  to  be  allowed  them  in  the 
same  manner. 

By  the  articles  it  was  further  provided,  that  Mr.  Nash  was  to  be  allowed  3001.  per 
annum,  Mr.  James  Hargrea\es  Nuttall  7001.  per  annum,  with  interest  on  his  capital, 
and  the  defendant,  if  he  should  leave  the  Brazils,  7001.  per  annum,  with  interest  on 
his  capital.  All  surplus  profits  were  to  accumulate.  The  partners  were  not  to  be 
engaged  in  any  other  business  whatever,  or  to  make  any  purchase  of  goods  out  of  the 
usual  course  of  business,  or  embark  in  any  speculation  or  adventure  on  his  own  separate 
account ;  but  that  provision  was  not  to  interfere  with  the  then  business  in  which 
James  Hargreaves  Nuttall  was  then  engaged  distinct  from  the  partnership. 

At  the  date  of  the  said  articles,  and  until  the  year  1853,  the  defendant  and  Nash 
were  the  resident  partners  at  Rio  de  Janeiro.  In  that  year  the  defendant  left  Rio, 
and  came  to  reside  near  Manchester,  wher'C  he  resided  until  on  or  about  the  9th  of 
March,  1855,  when  he  quitted  England,  and  went  again  to  Rio  de  Janeiro,  whence  he 
returned  and  arrived  in  this  country  in  the  month  of  July,  185G. 

At  the  date  of  the  said  articles,  James  Hargreaves  Nuttall  resided  at  Liverpool, 
where  he  had  previously  carried  on  the  business  of  a  merchant.  He  has  continued  to 
reside  at  Liverpool  ever  since  ;  and,  besides  the  business  of  the  partnership,  he  has 
continued  to  carry  on  the  said  business  of  a  merchant  there  on  his  own  account  until 
his  bankruptcy,  which  occurred  in  March,  1855.  James  Hargreaves  Nuttall,  during 
the  continuance  of  the  partnership,  transacted  the  business  of  the  firm  in  this  country. 
He  from  time  to  time  sold  cofl'ee  and  other  goods  sent  by  the  firm  to  this  country  for 
sale;  and  he  procured  consignments  of  goods  to  be  made  to  the  firm,  to  be  disposed 
of  at  Rio  de  [127]  Janeiro  by  the  firm  as  the  factors  or  agents  of  the  consignors.  He 
also  purchased  goods  for  the  firm,  which  were  sent  out  by  him  to  Rio  de  Janeiro  to 
the  firm,  and  were  there  disposed  of  by  the  firm  on  account  and  for  the  benefit  of  the 
firm.  After  the  defendant  came  to  reside  in  England  as  above  mentioned,  he  assisted 
the  said  James  Hargreaves  Nuttall  with  his  advice,  and  was  generally  consulted  by 
the  said  James  Hargreaves  Nuttall  in  respect  of  the  consignments  and  purchases 
of  goods. 

In  the  commencement  of  September,  1854,  Mr.  Nash,  the  then  resident  partner  of 
the  firm  at  Riode  Janeiro,  advised  James  Hargreaves  Nuttall  that  worsted  and  cotton 
dresses  wei-e  in  good  demand.  On  receipt  of  this  information,  James  Hargreaves 
Nuttall  consulted  the  defendant  on  the  course  to  be  pursued  ;  and  the  defendant 
recommended  the  purchase  of  some  cases  of  such  dresses  for  the  firm.  In  pursuance 
of  such  advice,  James  Hargreaves  Nuttall,  in  October,  1 854,  purchased  from  the 
plaintiff",  for  2091.  6s.  Id.,  six  cases,  containing  nine  hundred  worsted  and  cotton 
dresses,  which,  by  the  directions  of  James  Hargreaves  Nuttall,  were  forwarded  by 
the  plaintiff  to  Southampton,  to  wait  the  orders  of  the  said  James  Hargreaves  Nuttall. 
By  the  orders  of  the  said  James  Hargreaves  Nuttall,  these  goods  were  sent  from 
Southampton  by  the  first  steamer  to  Rio  de  Janeiro,  to  the  .said  firm  of  the  defendant 
there  ;  and  the  said  dresses  were  at  Rio  de  Janeiro  sold  at  a  profit  by  the  firm  on  the 
account  and  for  the  benefit  of  the  firm. 

The  price  of  these  dresse.s,  namely,  2091.  6s.  Id.,  forms  the  first  item  in  the 
particulars  of  demand. 

Mr.  Whittaker  has  since  the  month  of  May,  1854,  been  the  plaintiffs  agent  in 
Liverpool.  Mr.  Atkinson,  who  is  dead,  was  his  assistant,  and  had  a  share  of  all  the 
commissions  earned  for  business  done  in  connection  [128]  with  the  west  riding  of 
Yorkshire,  and  principally  managed  such  business.  The  |)laintifi"  was  aware  that  his 
business  in  Liverpool  was  principally  managed  by  Mr.  Atkinson,  but  looked  upon  him 
merely  as  a  clerk  of  Mr.  Whittaker.  The  order  for  the  dresses  in  October,  1854,  was 
given  by  James  Hargreaves  Nuttall  to  Mr.   Atkinson,  and  forwarded  b}'  him  as  Mr. 
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Whittakei's  assistant  to  the  phiintiti'.  Mr.  Atkinson  was  at  that  time  awiue  of  the 
existence  of  the  firm  of  Hoyle,  Ilargreavcs,  &  Co.,  at  Rio,  and  that  the  goods  were 
purchased  by  James  Hargrea\es  Xuttall  for  that  firm.  He  was  also  aware  of  the  fact 
that  the  firm  consisted  of  .fames  Hargreaves  Nuttall,  the  defendant,  and  the  said 
Edward  Henry  Hawke  Xash. 

Before  and  at  the  time  of  such  order  being  given,  the  phiintiff  himself  knew  that 
there  was  a  lirm  carrying  on  business  at  Kio  de  Janeiro  under  the  name  of  Hoyle, 
Hargreaves,  »t  Co.  ;  and  he  knew  that  James  Hargreaves  Nuttall  was  a  member  of  that 
firm;  l)ut,  until  the  7th  of  March,  18.55,  the  plaintiff  did  not  know,  save  as  aforesaid, 
and  as  hereinafter  mentioned,  that  the  defendant  was  a  member  of  the  firm,  or  that 
he  was  resident  in  England,  or  that  the  said  James  Hargreaves  Nuttall  had  any  partner 
or  partners  in  the  said  firm.  Before  and  at  the  time  when  the  said  goods  were  ordered 
and  supplied,  ni  October,  185-1,  one  Hanson  assisted  the  plaintiff  as  his  general 
manager  in  his  business  at  Bradford  ;  but  he  was  neither  consulted  nor  interfered 
about  the  above-mentioned  goods.  He  was  aware  of  the  e.xistence  of  the  firm  at  Rio ; 
but  he  did  not  know  who  were  the  partners  in  it  until  the  month  of  December,  1854, 
when  James  Hargreaves  Nuttall  purchased  some  more  goods  from  the  plaintiff,  as 
hereinafter  mentioned. 

The  following  is  a  copy  of  the  invoice  which  was  sent  in  by  the  plaintift'  for  the 
goods  so  as  aforesaid  supplied  in  Octobei',  1854  : — 

[129]  "Bradford,  Oct.  4,  1854. 
"Mr.  J.  H.  Nuttall,  Liverpool. 

"  Bought  of  M.  Bottomley  Jun.  &  Co. 
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"To  W.  c%  I.  Bleaymire,  Southampton,  on  account  of  J.  H.  Nuttall,  Liverpool,  to 
wait  his  instructions." 

By  the  terms  of  the  sale  of  the  said  dresses,  the  plaint  iff  was  to  draw  on  James 
Hargreaves  Nuttall  for  the  amount  of  the  invoice,  at  three  months;  and  accordingly 
on  the  4th  of  December,  1854,  the  plaintill'  drew  on  the  said  James  Hargreaves 
Nuttall  a  bill  for  2091.  Gs.  Id.,  being  one  of  the  bills  mentioned  in  the  second  plea. 
This  bill  was  accepted  by  James  Hargreaves  Nuttall,  and  was  indorsed  over  by  tlio 
jjlaintitl  to  Messrs.  Bottomley  it  Son,  of  Halifax.  Before  this  bill  became  duo,  James 
Hargreaves  Xuttall  l)ecame  bankrupt:  and,  the  saiil  l)ill  being  dislionoi'cd,  the  said 
indorsees  proved  the  same  against  James  Hargreaves  [130]  Nuttall's  estate,  and 
received  a  dividend  theieou,  being  part  of  the  sum  of  2511.  18s.  5d.  mentioned  and 
excepted  in  the  introductory  part  of  the  replication  to  the  second  plea,  and  for  whicli 
a  nolle  prosequi  has  been  entered.  The  .said  bill  afterwards,  and  Ixifore  this  action 
was  commenced,  was  taken  up  by  the  plaintill. 
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The  other  goods  mentioned  in  the  particulars  of  demand  (except  those  supplied  on 
the  22nd  of  December,  1854,  to  the  amount  of  31.  lis.  4d.)  were  purchased  in 
December,  1854,  and  were  delivered  at  the  dates  mentioned  in  the  particulars. 
They  were  purchased  and  paid  for  and  forwarded  to  Southampton  in  the  same 
manner,  and  on  the  same  terms,  and  uniler  the  same  circumstances  in  all  respects, 
as  are  hereinbefore  mentioned,  save  and  except  that  James  Hargreaves  Nuttall 
told  Mr.  Hanson,  when  the  order  was  given,  that  they  were  for  the  Rio  firm  of 
Hoyle,  Hargreaves,  &  Co.  ;  and  he  also  told  him  the  names  of  the  partners  in  that 
firm.  The  plaintiff  himself  also  knew  that  the  goods  ordered  in  December  were  for 
the  Rio  firm,  and  that  the  name  of  that  firm  was  Hoyle,  Hargi-eaves,  &  Co. 

[Copies  of  the  invoices  of  these  goods,  which  were  in  the  same  form  as  that 
above  set  forth,  were  inserted  in  the  case.] 

In  respect  of  these  goods,  a  bill  for  8331.  7s.  was,  on  the  4th  of  .lanuary,  1855, 
drawn  by  the  plaintiff  on  James  Hargreaves  Nuttall,  being  the  other  of  the  bills 
mentioned  in  the  second  plea.  This  bill  was  accepted  by  James  Hargreaves  Nuttall, 
and  was  indorsed  over  by  the  plaintiff  to  the  firm  of  T.  Salt,  Sons,  &  Co.  Before 
this  bill  became  due,  James  Hargreaves  Nuttall  became  bankrupt ;  and,  the  bill  being 
dishonored,  the  indorsees  proved  the  same  against  the  estate  of  James  Hargreaves 
Nuttall,  and  received  a  dividend  thereon,  being  the  residue  of  the  said  sum  of  2511. 
18s.  5d.  mentioned  and  excepted  in  the  introductory  part  of  the  [131]  second  plea, 
and  for  which  a  nolle  prosequi  has  been  entered.  This  bill  also  was  returned  to  and 
taken  up  by  the  plaintiff"  before  this  action. 

The  goods  supplied  on  the  22nd  of  December,  1854  (value  31.  lis.  4d.),  were 
fifteen  robes  sent  to  James  Hargreaves  Nuttall  as  samples,  and  kept  by  James 
Hargreaves  Nuttall  for  his  own  use.  On  February  28,  1855,  James  Hargreaves 
Nuttall,  being  in  insolvent  circumstances,  called  a  meeting  of  his  creditors,  which 
was  held  at  Liverpool  on  the  7th  of  March  following.  This  meeting  was  attended 
by  the  plaintiff.  After  the  28th  of  February,  and  before  the  meeting  was  held,  the 
plaintift'  sent  Mr.  Hanson  to  Liverpool  to  make  inquiries  ;  and,  on  his  return,  the 
plaintiff  for  the  first  time  learned  that  the  defendant  and  Mr.  Nash  were  partners  of 
James  Hargreaves  Nuttall,  and  members  of  the  said  fii-m  of  Hoyle,  Hargreaves,  Si  Co. 
On  or  immediately  after  the  same  9th  of  March,  the  defendant  left  this  country,  and 
went  to  Rio  de  Janeiro,  whence  he  returned  to  England  in  July,  1856. 

On  the  23rd  of  March,  1855,  James  Hargreaves  Nuttall  was  adjudicated  a 
bankrupt. 

It  was  agreed  that  the  court  might  make  any  amendments  in  the  pleadings  which 
to  the  court  might  seem  fit ;  and  the  court  was  to  draw  such  inferences  or  conclusions 
as  a  jury  ought  to  have  done. 

The  question  for  the  opinion  of  the  court  was, — whether,  upon  the  facts  and 
pleadings,  the  plaintiff  was  entitled  to  recover  in  this  action  any  and  what  sum :  and 
the  court  was  to  direct  how  and  in  what  manner  the  verdict  was  to  be  entered,  and 
to  dispose  of  the  demurrer  at  the  .same  time. 

Unthank,  for  the  plaintift" (a).  The  short  facts  are  [132]  these:— The  plaintiff 
carried  on  business  at  Bradford  in  Yorkshire,  having  an  agent  named  AA'hittaker  at 
Liverpool.  The  defendant  was  a  member  of  a  firm  at  Rio  de  Janeiro,  one  member  of 
which,   viz.   James  Hargreaves   Nuttall,   resided   at   Liverpool.     James   Hargreaves 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff",  vvere, — 

"  1.  That  the  purchases  in  question  were  made  by  James  Hai'gieaves  Nuttall  for 
his  firm,  of  which  firm  the  defendant  was  a  member : 

"  2.  That,  under  the  circumstances  stated  in  the  case,  the  plaintitt"  was  entitled  to 
debit  the  members  of  the  fiim  with  the  price  of  the  goods,  when  he  became  aware 
that  they  were  the  real  principals  : 

"  3.  That  he  is  not  precluded  from  so  doing  by  having  in  the  first  instance,  and 
in  ignorance  of  the  facts,  debited  James  Hargreaves  Nuttall  with  the  price  of  the 
goods  : 

"  4.  That  the  knowledge  that  the  defendant  was  a  member  of  the  firm,  possessed 
by  Mr.  Atkinson,  the  assistant  of  Mr.  Whittaker,  the  plaintift"s  Liverpool  agent, 
through  whom  the  orders  were  given,  is  not  sufficient  to  preclude  the  plaintiff'  from 
debiting  the  defendant,  especially  as  the  case  negatives  the  plaintiff's  personal 
knowledge." 
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Nuttall  bought  goods  for  the  tinu  :it  Rio,  and  which  were  afterwards  shipped  thither 
to  and  sold  by  the  firm,  from  the  plaintiff's  agent,  Whittaker  ;  and  these  goods  were 
paid  for  by  the  aceept;inces  of  James  Hai'greaves  Xuttall,  and  the  invoices  were  made 
out  in  his  name,  the  goods  being  deliverable  to  him.     The  agent  at  Liverpool  at  the 
time  of  the  sale  knew  that  James  Hargreaves  Xuttall  was  a  member  of  the  liio  firm  ; 
but  the   plaintiff  himself  was  ignorant  of   that  fact.     Now,  according  to  the  cases 
of  I'litersou  V.   UaHdave</ui,   15  East,  62,  Addison  v.   Gandasseijtd,  4   'I'aunt.   57-i,  and 
Thom«mi  v.  Davenport,  9   B.    &  C.   78,  4  M.  &  K.   110,  where   goods   are   bought 
by   an    agent    on  account  of   an  unknown    and    undisclosed    principal,    the    seller, 
upon  afterwards  discovering  the  principal,  may  recover  the  price  from  him,  although 
he  may  in  the  first  instance  have  given  credit  to  the  agent.     [133]   [Williams,  J. 
In    those   cases,   the   agent    had    no    interest  in    the   transaction    except   as    agent. 
Gockburn,  U.  J.     This  ditt'ers  from  the  ordinary  case.     Here,  you   treat  the  agent 
as  principal  to  a  certain  extent,  and  obtain  part  payment  from  him  as  such.     Can 
you   afterwards    rip    up    the   transaction    and    say    that   quoad    that    part    he    was 
priTicipal,  but  that  as  to  the  residue   he   was  agent.']     If  the  acceptances  given  by 
James  Hargreaves  Nuttall  had  been  returned  wholly  unpaid,  the  plaintiff  might  clearly 
have  resorted  to  the  Kio  firm.     [Byles,  J.     The  taking  the  bills  from  James  Hargreaves 
NuttiiU  may  be  consistent  with  your  view  :  but  what  do  you  say  to  the  invoices?]     It 
does  not  appear  that  the  plaintiff',  when  he  drew  the  bills  and  made  out  the  invoices, 
had  notice  that  the  defendant  was  a  member  of  the  firm.     And,  if  he  had,  it  makes 
no  ditt'erence.     Robinson  v.  inikinson,  3  Price,  538,  shews  that  the  plaintifi's  rights  are 
unaffected  by  the  circumstance  of  his  having  received  the  ijills.     Thei'c,  as  here,  bills 
h;wi  been  drawn  upon  the  ostonsil)lo  partner;  and  Wood,  B.,  said, — "This  defendant 
\vas  not  known  to  be  a  partner  when  the  goods  were  supplied  ;  l)ut,  as  soon  as  his 
partnership  is  diseovei'cd,  the  plaintiff' sues  him.    And  there  is  no  doubt  that  in  respect 
of  the  stores  furnished  during  the  period  of  his  partnership  he  is  liable.     Then  it  is 
contended  that  the  drawing  these  various  bills  discharged  the  defendant.     And  so  it 
would,  if  they  had  been  paid  ;  but  drawing  bills  which  are  afterwards  dishonored  is 
no  discharge.     As  far  as  they  were  paid,  they  are  a  discharge."     [Cockburn,  C.  J. 
The  fir.st  question  is,  to  whom  was  the  credit  given  ]     That  is  purely  a  question  of 
fact ;  and  I  for  one  must  protest  against  this  court  being  converted  into  a  jury.     It  is 
most  important  to  keep  separate  the  law  and  the  facts.]     The  credit  clearly  was  given 
to  the  firm.     If  James  Hargreaves  Nuttall  had  gone  to  the  plaintitt  himself,  and  had 
said,  "  I  am  ordering  [134]  goods  for  lloyle,  Hargreaves,  isi  Co.,  of  Kio,  a  firm  consist- 
ing of  myself,  Jloljert  Nuttall,  and  one  Nash,  and  I  will  pay  for  them  by  my  own 
acceptances  at  three  months,  and  the  invoices  shall  be  made  out  to  nie," — that  would 
not,  without  more,  have  shewn  that  the  credit  was  given  to  James  Hargreaves  Nuttall, 


to  the  exclusion  of  the  other  two 
it  is  the  case  of  a  doi'uiant  paitner. 


CocklAun,  (a  J.  This  is  not  a  question  of  agency  ; 
Precisely  so. 
The  question  raised  by  the  demurrer  to  the  replication,  is  disposed  of  by  a  case 
in  this  court,  of  iMaillard'v.  Thv  Duke  of  Arcji/ll,  G  Scott,  N.  K.  9.'i8,  (i  M.  &  G.  40, 
where  it  was  held  that  a  plea  that  bills  were  taken  and  received  ]>y  the  plaintiff"  "for 
and  on  account"  of  the  debt,  and  "in  payment  thereof,"  did  not  necessarily  import 
satisfaction.  And  in  Kemp  v.  IFatt,  15  M.  &  VV.  ()72,  the  word  "discharge"  was  held 
to  carry  the  matter  no  furthei'.  [Bylcs,  J.  In  M'Dowall  v.  Boi/d,  17  L.  J.,  i}.  B.  21)5, 
it  was  held  that  an  avei'ment  that  a  bill  of  exchange  was  given  "for  and  on  account 
of  and  in  payment  and  discharge"  of  a  del)t,  is  not  cquivajonl  to  an  averment  that  the 
bill  was  given  in  satisfaction  of  such  debt.  Wightman,  J.,  says:  "It  was  very 
properly  conceded,  that,  if  the  a\crment  amounti'(l  oidy  to  a  delivei'V  '  for  and  on 
account  of  the  delit,  the  subsc(|iiout  part  of  the  ])lea  would  be  immaterial,  for,  it 
siicwcd  that  the  bills  so  given  had  not  l)een  efl'ectnal,  and  the  collateral  security  which 
woukl  be  a  good  answer  while  running,  for  it  would  operate  as  a  suspension  of  the 
cause  of  action,  would  be  no  answer  when  it  had  failed.  It  is  eontetuled,  therefore, 
that  the  words  express  not  merely  a  suspen.sion  but  a  s;itisfaction  of  the  debt :  that  is, 
that  the  words  'in  payment  and  discharge '  arc  e(|uivalent  to  .satisfaction.  I  cannot 
attril)Utc  this  mcjining  to  these  words,  i  always  distrust  the  use  of  supposed  [135] 
e(|uivalents  ;  and  the  efi'cct  of  the  two  cases  referred  to  is  this, — in  Mailhird  v.  'riir 
Dulceof  Aiyi^ll,  G  Scott,  N.  K.  !*.'iS,  t;  M.  ,V;(;.  40,  '])ayincnt'  was  considered  not  equiva- 
lent to  '  satisfaction  ' ;  and  in  lynddin  v.  Darhu'll,  12  M.  iV:  VV.  fi.'iO,  '  discharge '  was 
decided  not  to  mean  '  satisfaction  ;'  for,  if  the  terms  of  the  pica  in  that  cisc  had  liecn 
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equivalent  to  satisfaction,  the  replication  would  have  been  good.  I  agree  with  both 
cases  :  and,  whatever  may  be  the  exact  meaning  of  '  in  paj'ment  and  discharge,'  their 
legal  effect  is  not  equivalent  to  satisfaction."  Williams,  J.,  in  Belshaw  v.  Bush, 
11  C.  B.  191,  "for  and  on  account"  is  said  to  amount  to  a  conditional  payment.] 
Accord  and  satisfaction  is  a  well-known  form  of  plea :  and  there  is  no  reason  why  it 
should  be  departed  from.  [Bjdes,  J.  The  plea  and  replication  taken  together  shew 
a  suspension  of  the  remedy,  and  that  the  period  of  suspension  has  elapsed.] 

Manisty,  Q.  C.  (with  whom  was  Milwaid),  for  the  defendant  {a).  Where  a  person 
is  selling  goods  to  the  [136]  agent  of  a  foieign  firm,  knowing  that  he  is  buying  for 
foreign  principals,  and  knowing  who  the  principals  are,  and  elects  to  give  exclusive 
credit  to  the  agent,  he  cannot  afterwards,  upon  failui-e  of  the  agent,  turn  i-ound  and 
charge  the  principals :  and  it  makes  no  difference  that  the  agent  is  also  a  memlier  of 
the  firm.  The  inference  is,  that  the  seller  means  to  trust  the  agent  or  the  resident 
partner.  And,  fuither,  if  the  seller  of  the  goods  takes  a  negotiable  security  from  one 
member  of  the  fiim,  and,  on  his  bankruptcy,  elects  to  prove  against  his  estate,  and  to 
take  a  dividend,  he  cannot  afterwards  proceed  against  the  otheis.  [Crowdei-,  J.  Do 
you  find  any  case,  or  any  dictum,  where  the  agent  is  also  a  member  of  the  firm  ?] 
None  :  but  it  is  submitted,  that,  in  principle  it  makes  no  diU'erence.  That  notice  to 
the  agent  of  the  seller  was  notice  to  the  seller  himself,  is  cleai-  from  Story  on  Agency, 
§  140.  [Williams,  J.  I  do  not  understand  Mr.  Unthank  to  deny  that  the  plaintiff 
would  be  bound  \sy  the  knowledge  of  Atkinson.]  The  fact  of  the  invoices  being 
made  out  in  the  name  of  James  Hargreaves  Nuttall  alone,  coupled  with  the  liills 
being  drawn  upon  him  for  the  price  of  the  goods,  is  strongly  confirmatory  of  the  pie- 
sumption  that  the  credit  was  given  to  him  alone.  The  invoice  is  a  document  of  great 
commercial  importance.  It  speaks  for  itself.  It  describes  as  plainly  as  language  can 
describe  it,  that  the  goods  are  bought  by  James  Hargi-eaves  Nuttall,  and  l)y  him 
alone.  In  Smyth  v.  Anderson,  7  C.  B.  21, — whei'e  all  the  cases,  including  Thomson,  v. 
Davenport,  are  commented  upon, — A.,  as  agent  of  B.,  a  merchant  I'esidiiig  abroad,  bought 
[137]  goods  of  C.  At  the  time  of  the  purchase,  A.  did  not  inform  C.  who  was  his 
principal,  but  the  invoices  described  the  goods  as  bought  "  on  account  of  B.,  per  A." 
C.  afterwards  diew  upon  A.  foi'  the  amount  at  four  and  six  months,  but  A.  became 
insolvent  before  either  of  the  bills  arrived  at  maturity.  B.,  after  leceiving  advice  of 
the  purchase,  and  of  the  acceptance  of  the  bills  by  A.,  made  large  remittances  to  A. 
on  account  of  these  and  other  goods  ;  and  A.  at  the  time  of  his  stoppage  was  consider- 
ably indebted  to  B.  :  it  was  held  not  to  be  competent  to  C.  to  sue  B.  for  the  price  of 
the  goods.  Having  once  given  credit  to  the  party  here,  the  plaintiff' could  not  after- 
wards shift  his  claim,  and  charge  the  partners  abroad  :  Legf/at  v.  Eeed,  1  C.  &  P.  16. 
Then,  having  elected  to  take  bills  from  one  of  several  principals  in  payment  for  the 
goods,  and  the  amount  of  those  bills  having  been  proved  by  the  indorsees  against  the 
estate  of  the  acceptor,  the  xendor's  remedy  against  the  other  parties  in  respect  of  the 
original  consideration  was  altogether  gone.  The  general  rule,  as  laid  down  in  Ford  v. 
Beech,  11  Q.  B.  84-2,  852,  and  the  authorities  there  cited,  is,  that,  if  a  cause  of  action 
is  once  suspended,  it  is  gone  for  ever.     The  ca.se  of  a  bill  of  exchange  is  an  exception 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 

"  1.  That  credit  was  given  for  the  goods  in  question  to  James  Hargreaves 
Nuttall : 

"  2.  That  the  plaintiff,  having  sold  the  goods  on  the  terms  that  he  should  lie  paid 
for  them  by  the  acceptances  of  James  Hargreaves  Nuttall  (the  defendant's  partner), 
and  having  been  so  paid  for  the  goods,  and  having  indorsed  tho.se  acceptances  to  third 
pai'ties,  who  have  proved  them  against  the  estate  of  James  Hargreaves  Nuttall,  and 
received  dividends  in  respect  thereof  out  of  that  estate,  the  plaintiflf  cannot  now  sue 
the  defendant  for  the  price  of  the  goods,  or  any  part  thereof  : 

"  3.  That  the  original  cause  of  action  (if  any)  against  the  Rio  firm,  has,  under  the 
circumstances,  been  satisfied  by  James  Hargreaves  Nuttall's  acceptances ;  and  that  it 
is  not  competent  to  the  plaintiff,  after  those  acceptances  have  been  negotiated  and 
proved,  and  dividends  received  in  respect  of  them  as  aforesaid,  to  resort  to  the  original 
cause  of  action,  and  to  sue  one  of  the  partners,  in  the  Rio  firm  for  the  price  of  the 
goods,  or  any  part  thereof : 

"  4.  That  the  second  plea  shews  that  the  cause  of  action  declared  on  was  satisfied, 
and  that  the  replication  to  that  plea  affords  no  answer  to  it." 
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to  the  general  rule.  Here,  the  plaiiitift's  could  not  have  suedJames  Hargreave.s  Xuttell 
upon  the  hilLs,  and  the  tirm  upon  the  original  consideration.  The  debt  upon  the  bills 
being  proved,  the  cause  of  action  was  gone  Behhav]  v.  Bush,  11  C.  B.  191,  has  no 
analogy  to  this  case.  Could  the  plaintiti'  have  proved  for  the  bills  under  James  Har- 
grea^es  Nuttall's  fiat,  and  then  have  sued  the  firm!  Clearly  not.  [Crowder,  J.  The 
bankruptcy  and  certificate  of  James  Hargieaves  Nuttall  would  discharge  him  ;  but  it 
would  1)6  no  discbarge  of  the  other  two.]  It  is  a  joiiit  debt.  [Cookburn,  C.  J.  Assume 
that  there  was  no  bankruptcy,  but  that  the  bills  tnrned  out  to  be  [138]  valueless, — 
could  not  the  plaintiti'  have  sued  the  firm  ?]  No  doubt.  But  he  could  not  take  the 
double  remedy, — ti'cating  the  debt  as  a  joint  debt  for  one  purpose,  and  as  a  separate 
debt  for  another  purpose.  It  was  competent  to  the  plaintiff"  to  resort  to  the  original 
consideration,  upon  the  dishonour  of  the  bills  :  but  he  could  not  do  that  and  sue  upon 
the  bills  also.  [Williams,  J.  It  is  impossible  that  there  can  bo  any  rule  of  law  that 
should  so  completely  shut  out  all  common  sense  and  justice.]  Take  the  common  case 
of  an  attorney  having  a  lien  upon  a  client's  papei's  :  if,  upon  the  bankruptcy  of  his 
client,  he  proves  for  his  debt,  his  lien  is  gone.  [Williams,  J.,  referred  to  Ex  parte 
Gemmcll,  In  re  Boggs,  3  Mont.,  D.  &  I)e  Ctcx,  198.]  In  Eo:  parte  Higgins,  In  re  Tyler, 
4  Jurist,  N.  S.  595,  a  creditor  of  a  firm  consisting  of  two  partners  brought  an  action 
for  the  amount  of  his  debt  against  one  only  of  the  partners,  and  recovered  judgment 
therein  :  subsequently,  both  the  partnei's  were  adjudicated  bankrupt :  the  creditor 
having  .sought  to  prove  for  the  amount  of  his  debt  against  the  joint-estate  of  the 
bankrupts, — it  was  held  that  the  joint-debt  of  the  two  partners  was  extinguished  by 
the  judgment  which  had  been  obtained  against  one  of  them,  and  the  proof  was  accord- 
ingly rejected. 

Unthank,  in  reply,  was  stopped  l)y  the  court. 

CocKBUKN,  C.  J.  I  am  of  opinion  that  the  plaintiff'is  entitled  to  judgment.  Two 
(piestions  present  themselves  for  the  consideration  of  the  court, — first,  whether  there 
is  any  liability  on  the  part  of  the  defendant  in  respect  of  these  goods, — secondly, 
whether,  if  there  ever  was  any  such  liability,  anything  has  been  done  on  the  part  of 
the  plaintiff  to  divest  him  of  the  right  to  proceed  against  the  defendant.  It  appears 
that  the  goods  [139]  were  ordered  by  James  Hargreaves  Nuttall  alone,  who  was 
resident  at  Liverpool,  but  was  a  member  of  the  firm  at  Kio  de  Janeiro,  of  which  the 
defendant  Robert  Nuttall  was  also  a  member.  It  occurred  to  me  at  first  that  this 
was  a  case  of  principal  and  agent  in  the  ordinary  way,  and  that  a  (]uestion  might 
ai'ise  as  to  whether,  the  plaintiff'  pi-occediug  against  the  d(^fendant  as  an  undisclosed 
principal,  -the  dealing  liaxing  in  the  first  instance  been  with  James  Hargreaves  Nuttall, 
— it  was  open  to  him,  after  having  thi-ough  the  indorsees  of  the  bills  of  exchange 
received  a  portion  of  the  price  from  James  Hargreaves  Nuttall,  to  divide  the  trans- 
action, and,  having  so  far  ti'eated  .bimes  Hargreaves  Nuttall  as  the  principal,  afterwards 
turn  round  and  insist  upon  his  right  to  charge  the  now  defendant  as  j)rincipal.  But, 
upon  looking  further  at  the  facts  of  the  case,  it  appears  to  me  that  it  is  not  a  case  of 
principal  and  agent  at  all,  but  a  pure  fpiestion  of  paitnership  liability.  The  goods 
were  ordered  by  James  Hargreaves  \uttall,  a  member  of  the  firm,  on  account  of  the 
firm,  and  the  firm  had  the  benefit  of  them.  It  is  tine  that  James  Hargieaves  Nuttall 
did  not  in  tci'ms  ordei'  the  goods  for  the  fii-m  :  but  it  was  known  to  the  person  who 
was  acting  for  the  plaintiff'  that  there  was  this  fii'm,  that  James  Ilargi'eavos  Nutt;ill 
was  a  member  of  it,  and  that  the  goods  were  to  be  a[)|)licd  to  the  use  and  for  the 
benefit  of  the  firm.  It  is,  tlicrefoi'c,  the  ordinary  case  of  one  paitner  oidoring  goods 
for  a  firm,  there  being  a  third  peison  a  member  of  the  firm  who  was  not  known  to 
the  seller  as  such  at  the  time  of  the  transaction.  Under  ordinary  ciicumstances, 
undoubtedly,  the  unknown  partner  is  liable  equally  with  the  person  who  appears 
in  the  transaction,  when  discovered,  and  the  seller  may  e((ually  have  recourse  to 
him  for  payment.  But  it  is  said  that  that  ordinary  rule  may  become  inapplicable, 
if  the  seller,  having  [140]  notice  of  the  partnership,  chooses,  instead  of  relying  upon 
the  firm,  to  adopt  the  liability  of  the  paiticular  individual  with  whom  he  is  dealing. 
As  a  proposition  of  law,  that  cannot  be  contested.  If  the  scllei'  refuses  to  deal  with 
the  film,  but  elects  to  deal  exclusively  with  the  individual,  he  cannot  afterwards  treat 
the  firm  as  his  debtors,  and  sue  one  whom  he  did  not  mean  to  ti-ust.  That  brings  it  to 
the  real  (piestion  in  this  case,  which  is  one  simply  of  fact,  vi/,.  whethei-  the  credit  was 
given  to  James  Hargreaves  Nuttall  only,  to  the  exclusion  of  the  firm  of  which  he  was 
H  member.      In  supp<irt  of  the  affirmative  of  tii.it  inciposiiion,  Mr.  Manisty  relies  upon 
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two  things, — first,  that  bills  for  the  price  of  the  goods  were,  pursuant  to  a  stipulation 
to  that  eiiect,  drawn  upon  and  accepted  by  James  Hargreaves  Nattall  only, — secondly, 
that  the  invoices  were  made  out  in  the  name  of  James  Hargreaves  Nuttall  alone,  and 
not  in  the  name  of  the  firm.  These  are  facts  which  would  have  well  deserved  the 
attention  of  a  jury,  if,  as  I  think  it  ought  to  have  been,  this  case  had  been  submitted 
for  the  decision  of  a  mercantile  jury.  However,  as  the  case  is  now  liefore  us,  we  must 
deal  with  the  facts  as  we  best  can  ;  and  I  do  not  think  we  are  justified  in  holding  that 
these  circumstances  neutralize  and  oveipower  the  strong  probabilities  of  the  case.  One 
who  sells  goods  to  a  firm  has  in  the  first  instance  the  security  of  the  firm  for  payment ; 
and,  failing  that,  he  has  also  the  security  of  the  separate  estates  of  the  individual 
members  of  the  firm,  their  sepaiate  liabilities  having  first  been  discharged.  It  is  not 
to  be  assumed,  without  some  cogent  evidence,  that  a  man  to  whom  the  law  has  given 
this  double  advantage  should  relinquish  a  part  of  it.  The  fact  of  the  bills  for  the  price 
of  the  goods  having  been  drawn  upon  James  Hargreaves  Nuttall  alone,  is  not  incon- 
sistent with  any  other  view  than  that  of  his  being  solely  and  [141]  exclusively  liable. 
It  may  \ei-y  well  have  been  that,  as  this  was  a  foreign  firm,  while  James  Hargreaves 
Nuttall  was  known  to  be  resident  at  Liverpool,  bills  drawn  upon  and  accepted  by  him 
would  be  more  readily  negotiable  than  if  drawn  upon  a  firm  in  Rio  de  Janeiro.  Then, 
as  to  the  invoices. — one  can  understand  why,  as  a  matter  of  convenience,  the.se  should 
be  made  out  in  the  name  of  James  Haigreaves  Xuttall  alone,  instead  of  in  that  of  the 
firm,  it  being  part  of  the  arrangement  that  the  goods  should  go  to  Southampton,  there 
to  await  his  orders.  The  facts,  therefore,  which  are  relied  on  by  Mr.  Manisty  tlo  not 
appear  to  me  to  lie  of  such  cogency  and  importance  as  to  outweigh  the  manifest  proba- 
bilities of  the  case,  and  to  induce  us  to  adopt  the  argument  urged  on  the  part  of  the 
defendant.  This  disposes  of  the  first  part  of  the  case.  Looking  at  all  the  facts,  I  think 
the  only  reasonable  conclusion  we  can  ani\e  at  is,  that  credit  was  not  given  to  James 
Hargreaves  Nuttall  exclusi\ely,  but  that  the  plaintifl'  dealt  with  him  as  a  member  of 
the  firm,  knowing  of  the  existence  of  the  partnership,  and  intending  to  have  the 
security  of  the  firm. 

Then  comes  the  second  question,  which  Mr.  Manisty  has  not,  I  think,  argued  with 
the  same  degree  of  confidence  as  he  did  the  first,  namely,  whether  what  the  plaintiff 
has  done  estops  him  from  having  recourse  to  the  now  defendant  Robert  Nuttall  for 
the  residue  of  the  original  demand  which  has  not  been  satisfied  out  of  the  estate  of 
James  Hargreaves  Nuttall.  I  asked  in  \ain  for  an  authority  for  the  proposition,  that, 
where  an  acceptance  is  gi%en  by  an  individual  membei'  of  a  firm  for  goods  supplied  to 
the  firm,  and  the  party  giving  the  acceptance  becomes  bankrupt,  and  a  portion  of  the 
amount  is  realized  from  his  estate,  the  dravver  is  estopped  from  proceeding  against  the 
other  membeis  of  the  firm,  or  against  the'partnership  estate,  for  the  [142]  residue.  It 
appears  to  me  to  be  contrary  to  common  sense  and  justice,  that,  because  a  portion  of 
the  bill  has  thus  been  liquidated  out  of  the  estate  of  the  acceptor,  the  drawer  is  to 
forego  all  remedy  against  the  partnership  estate  for  the  residue.  In  the  absence  of 
any  authority  for  such  a  proposition,  I  am  not  prepared  to  give  etiect  to  such  an  argu- 
ment. It  is  true,  the  acceptance  operates  a  suspension  of  the  drawer's  remedy  until 
the  maturity  of  the  bill ;  Ijut,  the  bill  being  unpaid  when  it  becomes  due,  the  drawer 
may  treat  it  as  waste-paper,  and  proceed  for  the  original  consideration.  So,  if  a  portion 
only  of  the  amount  is  obtained  from  the  acceptor,  whether  through  payment  by  him- 
self, or  through  the  medium  of  a  proof  in  Ijankruptcy  against  the  acceptor,  appears  to 
me  to  make  no  diB'erence  either  in  principle  or  in  justice  and  good  sense.  I  am  not 
disposed,  therefore,  to  establish  a  precedent,  that,  under  such  circumstances  as  these, 
the  plaintiff's  remedy  is  affected  by  his  receipt  of  a  portion  of  the  price  of  the  goods 
from  the  estate  of  James  Hargreaves  Nuttall.  Upon  that  ground  also,  therefore,  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 

WiLLi.iMS,  J.  I  am  entirely  of  the  same  opinion.  As  to  the  first  point,  it  appears 
that  the  goods  the  price  of  which  is  sought  to  be  recovered  in  this  action  were 
bought  by  James  Hargreaves  Nuttall  in  the  course  of  conducting  the  business  of  a 
partnership  of  which  the  now  defendant  was  a  member,  and  the  benefit  of  which  goods 
was  enjoyed  by  the  defendant  in  common  with  all  the  other  members  of  the  firm. 
Now,  it  is  clear,  that,  according  to  the  ordinary  rules  of  law,  although  the  goods  were 
bought  by  James  Hai-greaves  Nuttall  in  his  own  name,  all  who  were  members  of  the 
firm  at  the  time,  and  who  consequently  shared  in  the  benefit  of  the  transaction  entered 
into  by  him  on  their  [143]  behilf,  would  be  liable.     But  I  quite  agree  that  it  was  com- 
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petent  to  the  plaintiff  to  rely,  if  he  pleased,  solely  and  exclusively  upon  the  credit  and 
responsibility  of  the  partner  resident  here  with  whom  he  dealt.  In  oi'der,  however,  to 
take  a  case  thus  out  of  the  ordinary  rule  of  the  law  of  partnership,  it  must,  I  appre- 
hend, he  shewn  most  clearly  that  the  seller  of  the  goods  did  intend  to  I'ely  solelv  upon 
the  one  partner,  to  the  exclusion  of  the  liability  of  the  rest  of  the  firm.  For  the  reasons 
given  by  the  Lord  Chief  Justice,  which  it  is  unnecessary  to  repeat,  I  do  not  think  it 
has  been  satisfactorily  made  out  that  the  plaintifi"  did  so  elect.  It  is  enough  to  say 
that  the  defendant  has,  upon  the  facts  submitted  to  us,  failed  to  establish  the 
proposition  which  he  was  bound  to  establish  in  order  to  entitle  him  to  judgment. 

That  being  disposed  of,  it  brings  it  to  the  ordinary  case  of  a  sale  of  goods  to  a  firm 
consisting  of  three  members,  and  a  bill  taken  from  one  for  the  price.  Much  discussion 
has  taken  place  in  numerous  cases  in  modern  times  as  to  the  effect  of  giving  a  bill  or 
note  "  for  and  on  account "  of  a  debt,  as  contradistinguished  from  "  in  satisfaction  and 
discharge,"  during  the  currency  of  the  instrument.  For  a  long  time,  and  down  to  the 
case  of  Ford  v.  Beech,  1 1  Q.  B.  852,  it  was  taken  for  granted  that  the  taking  a  bill  or 
note  "  for  and  on  account  of "  the  debt  operated  as  an  exception  to  the  general  rule  of 
law  that  a  suspension  of  the  remedy  for  ever  discharged  the  debt.  But  the  late  Mr. 
Justice  Maule,  in  a  very  elaborate  judgment  pronounced  by  him  in  a  case  of  Bclshaw 
V.  Bush,  11  C.  B.  191,  expresses  a  strong  opinion  that  the  decision  of  the  Exchequer 
Chamber  in  Fair/  v.  Beech,  though  right  in  substance,  was  wrong  as  to  the  principle 
upon  which  it  proceeded.  That  very  learned  judge  denies  that  the  doctrine  in  question 
was  any  exception  to  the  rule  at  all ;  and  so  [144]  far  he  dissents  from  the  principle 
upon  which  the  cases  had  been  supposed  to  be  based.  That,  however,  leaves  the  main 
question  precisely  where  it  was  I  must  confess  I  have  always  entertained  some  doubt 
as  to  the  principle  enunciated  by  the  earliei-  part  of  the  judgment  in  BeUhaw  v.  Bush  : 
but  I  have  no  doubt  oi'  ditticulty  whatever  in  adopting  the  latter  part,  where  the  learned 
judge  lays  down  the  true  doctrine  upon  which  this  bianch  of  the  law  is  founded,  viz. 
that,  in  the  case  of  a  money  demand,  if  the  creditor  accepts  a  bill  or  note  for  and  on 
account  of  the  debt,  that  operates  as  a  conditional  payment.  In  the  present  case,  a 
bill  is  taken  from  one  member  of  a  firm  for  and  on  account  of  a  debt  due  from  the  firm. 
The  destiny  of  the  bill  is  this, — it  gets  from  the  hands  of  the  plaintiff,  the  drawer,  into 
the  hands  of  an  indorsee  :  the  acceptor  becoming  bankrupt,  the  indorsee  succeeds  in 
obtaining  a  portion  of  the  amount  under  the  fiat  against  him  ;  and  then  the  bill  is 
returned  to  the  drawer,  who  pays  the  indorsee  the  difference.  Now,  the  rule  of  law, 
as  established  in  all  the  cases,  and  summed  up  by  Maule,  J.,  in  Bclshaw  v.  Bush,  is  this, 
that  a  l)ill  which  is  given  for  and  on  account  of  a  debt,  is  to  l)e  taken  as  a  conditional 
payment :  and  the  question  hci-e  is,  whether  the  condition  to  defeat  the  payment  has 
or  has  not  happoTicd.  If  the  liill  has  been  returned  to  the  creditor  unpaid,  without 
any  laches  on  his  pait,  the  condition  which  was  to  defeat  the  payment  has  happened, 
and  conse((uently  it  is  no  payment.  It  is  ol)vious  that  that  principle  is  not  to  be 
conKned  to  the  case  of  a  total  non-payment,  but  must  operate  to  a  partial  extent  if 
a  portion  of  the  amount  of  the  bill  is  paid, — it  will  be  a  good  payment  pro  tanto. 
Now,  here,  the  condition  has  happened  as  to  part :  the  bill  has  come  back  to  the 
hands  of  the  drawer,  to  whom  it  w;is  given  for  and  on  account  of  his  debt,  partially 
uiqiaid.  There  [145]  is,  therefore,  a  partial  happening  of  the  condition  upon  which 
the  paymcMit  was  to  be  defeated.  It  operated,  consequently,  as  a  part  payment  only  ; 
and  I  am  clearly  of  opinion  that  the  ])laintitl'  is  entitled  to  maintain  his  action  for 
the  residue. 

Chowdkr,  J.  I  also  am  of  (qiininn  that  the  [)laintiir  is  entitled  to  recover.  The 
main  ground  u|)on  which  the  argument  to  the  contrary  proceeded,  was,  that  the 
partner  resident  hei'e  acting  as  agent  for  the  firm  aljroad,  those  principles  and  those 
dicta  in  the  books  as  to  the  relative  po.sition  of  an  agent  in  this  country  acting 
for  a  foreign  principal  are  applicable  to  the  present  case.  It  seems  to  me,  however, 
that  this  being  a  case  of  partnership, — one  of  the  members  of  the  firm  i-esiding 
in  this  country  and  the  others  at  Kio  de  Janeiro,  —and  not  merely  a  cjiso  of 
principal  and  agent,  those  cases  have  little  or  no  beaiing  upon  the  question.  In  the 
case  of  an  agent,  where  an  l']nglish  merchant  residing  in  this  country  buys  goods  for 
a  foreign  principal,  the  ])resunqili()n  is  that  the  merchant  who  sells  obtains  a  con- 
siderable benefit  by  having  a  pcr.son  resident  here  responsible  to  him  for  the  price  of 
the  goods.  That  is  the  foundation  of  the  doctrine  of  I'nttrsoii  v.  ddwhiscipii,  1.5  Kast, 
()2,  and  .lildi-ion  v.  Gandasscipii,  4   Taunt.  •")74,  .and   that   class  of  cases.      IJul    this   is  a 


58  BOTTOMLEY   V.  NUTTALL  5  C.  B.  (N.  S.)146. 

case  of  partnership,  where  the  ordinary  piiiiciple  of  partnership  hiw  applies,  viz. 
that,  where  goods  are  sold  to  a  firm,  every  member  of  it  is  answerable,  whether  he  be 
a  dormant  or  an  ostensible  partner,  unless  there  be  some  special  contract  that  one  or 
more  of  them  alone  shall  be  answerable.  In  order  to  establish  that  which  has  been 
contended  for  on  the  part  of  the  defendant,  strong  and  conclusive  grounds  should  have 
been  shewn  for  believing  that  there  was  a  special  contract  to  limit  the  liability  to 
James  Hargreaves  Nuttall.  [146]  Now,  what  are  the  facts  which  are  relied  on  for 
that  purpose?  They  are  only  two, —  first,  that  bills  were  drawn  upon  and  accepted 
by  James  Hargreaves  Xuttall  alone  for  the  price  of  the  goods, — secondly,  that  the 
invoices  were  made  out  in  his  name  alone.  I  see  nothing  in  these  two  facts  to  warrant 
the  inference  which  is  sought  to  be  established,  or  to  induce  us,  sitting  as  a  jury,  to 
conclude  that  there  was  a  special  contract  making  James  Hargreaves  Nuttall  exclusively 
the  debtor.  With  respect  to  the  bills,  it  is  by  no  means  unusual  to  stipulate  for  a 
particular  mode  of  payment ;  and  the  plaintiff  may  well  have  thought  it  more  con- 
venient to  have  the  acceptances  of  a  merchant  known  here  than  those  of  a  firm 
resident  in  a  remote  part  of  the  world.  Then,  the  fact  of  the  invoices  being  made 
out  in  the  name  of  one  partner  only  does  not  necessarily  exclude  the  liability  of  the 
other  members  of  the  firm.  I  must  confess  I  see  no  very  great  force  in  either  of  the 
facts  relied  on  by  the  defendant ;  and  taken  together  they  fail  to  lead  my  mind  to 
the  conclusion  that  the  credit  was  given  to  James  Hargreaves  Nuttall  alone. 

As  to  the  rest  of  the  case,  the  argument  on  the  part  of  the  defendant  is,  that, 
assuming  that  there  was  no  such  arrangement  as  suggested  for  the  English  partner 
to  be  exclusively  responsible  for  the  price  of  goods  supplied,  the  plaintifl'  has,  by  that 
which  passed  after  the  maturity  of  the  bills,  estopped  himself  from  proceeding  against 
the  present  defendant  to  recover  the  balance  remaining  due.  Upon  that  point,  I  assent 
entirely  to  the  doctrine  laid  down  by  my  Brother  Williams,  that  the  payment  was 
conditional,  and  that  the  event  has  happened  which  was  to  defeat  the  condition 
pro  tanto, — the  rule  being  equally  applicable  to  a  partial  as  to  a  total  defeat.  I 
therefore  think  the  plaintiff  is  entitled  to  recover  the  amount  which  remains  unpaid. 

[147]  The  same  points  arise  upon  the  demurrer,  and  upon  that  for  the  same  reasons 
the  plaintifl"  must  have  judgment. 

Byles,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  Whether 
this  was  a  pi-oper  question  for  the  court,  lieing  rather  one  of  fact  than  of  law,  I  will 
not  say:  but  it  is  clear  that  Mr.  Manisty  did  wisely  in  getting  it  reserved  for  tlie 
court;  for,  the  case  finds  that  the  goods  were  sold  and  delivered  to  the  defendant 
and  his  partners,  and  received  and  used  by  them  in  their  business,  and  that  the  bills 
given  in  payment  were  not  paid  ;  and,  under  these  circumstances,  it  would  have  been 
a  very  extraordinary  special  jury  that  could  have  had  any  hesitation  in  finding  for  the 
plaintift'.  I  agree  that  the  knowledge  of  Atkinson  must  be  taken  to  be  the  knowledge 
of  the  plaintiff.  By  the  terms  of  the  contract,  the  vendor  was  intending  to  sell  the 
goods  to  the  firm,  and  the  goods  were  deli\'ered  to  the  firm,  and  the  firm  (of  which 
the  defendant  was  a  member)  had  the  full  benefit  of  them.  Prima  facie,  therefore, 
the  firm  ought  to  pay  for  them.  It  was  a  part  of  the  contract  that  bills  accepted  by 
one  member  of  the  firm  should  be  taken  as  a  conditional  payment.  The  fair  result 
of  the  whole  transaction  is,  that  there  was  to  be  the  joint  liability  of  the  whole  firm, 
and  in  addition  the  separate  liability  of  one  of  its  members.  It  is  urged  that  the 
taking  the  separate  acceptance  of  the  one  partner  was  inconsistent  with  the  joint 
liability  of  the  three.  I  do  not,  however,  see  any  inconsistency  in  that.  As  the  one 
partner,  James  Hargreaves  Nuttall,  was  resident  in  this  country,  and  the  others  resided 
at  Rio  de  .Janeiro,  the  plaintiff'  may  well  have  thought  that  it  would  be  more  con- 
venient to  him  to  have  the  acceptances  of  the  former.  Nothing  was  afterwards  done 
which  could  be  said  to  be  incon-[148]-sistent  with  the  joint  liability  of  all  the  members 
of  the  firm,  unless  the  circumstance  of  the  invoices  being  made  out  and  delivered 
to  James  Hargreaves  Nuttall  alone  can  be  said  to  be  so.  These  probabh'  were 
delivered  by  mistake,  the  man  who  delivered  them  having  no  personal  knowledge  as 
to  who  were  the  members  of  the  firm.  That,  however,  at  the  most,  only  laises  a 
question  for  the  jury.  So  much,  therefore,  for  the  bills,  and  so  much  for  the  invoices. 
Then  it  is  said  that  the  sub.seqnent  course  of  conduct  on  the  part  of  the  plaintift'  was 
such  as  to  destroy  the  joint  liability.  Now,  the  joint  liability  has  never  been  dealt  with 
at  all.  With  respect  to  the  separate  liability, — the  bills  accepted  by  .James  Hargreaves 
Nuttall, — it  is  the  first  learning  that  taking  a  bill  for  and  on  account  of  a  debt  does 


5  C.  B.  (N.  S.)  149.  HUTCHINSON    V.  GUION  59 

Mot  operate  as  an  absolute  discharge  of  the  debt.  At  the  most  it  is  only  a  conditional 
payment,  which  is  defeated  li}'  the  subsequent  dishonor  of  the  bill,  whether  total  or 
pai'tial.  The  debt  not  having  been  paid  in  this  collateral  way,  the  plaintitf  was 
remitted  to  the  joint  liability  of  the  firm.  Whether,  therefore,  the  question  be  one 
of  fact  or  of  law,  our  judgment  must  equally  be  in  favor  of  the  plaiutifi'. 
Judgment  for  the  plaintiff. 

[149]     Hutchinson  and  Another  v.  Guion  and  Others.    July  5th,  1858. 

[S.  C.  28  L.  J.  C.  P.  63 ;  4  Jur.  N.  S.  1149 ;  6  W.  R.  757.     See  Blower  v.  Gh-eat 
Western  RaUway,  1872,  L.  R.  7  C.  P.  663.] 

Declaration  against  the  defendants,  ship-owners,  for  negligently  and  carelessly  .stowing 
salt-cake,  whereby  it  sustained  damage. — Fourth  plea,  that  the  damage  complained 
of  arose  from  the  salt-cake  being  delivered  by  the  plaintitl's  in  bulk  and  not  in  casks, 
and  being  shipped  by  the  plaintiffs  in  bulk,  and  consequently  stowed  by  the 
defendants  in  bulk  and  not  in  casks,  and  between  and  amongst  other  goods ;  and 
that  the  same  was  stowed  in  the  manner  in  which  the  same  was  actually  stowed, 
with  the  knowledge,  and  by  the  direction  and  license  of  the  plaintiffs  to  the 
defendants  given  before  and  during  such  stowage,  &c.  : — Held,  that  this  plea  did 
not  amount  to  an  allegation  that  the  negligent  stowage  of  the  article  took  place 
by  the  authority  of  the  plaintiffs,  and  was  no  answer  to  the  action. — Fifth  plea, — ■ 
that  salt-cake  was  a  corrosive  and  destructive  substance,  I'otting  casks  and  other 
sub.stances  being  in  contact  with  it,  which  the  plaintiff's  knew,  but  which  the 
defendants,  without  any  default  on  their  part,  did  not  know,  and  could  not  reason- 
ably be  expected  to  know,  until  after  the  happening  of  the  damage  complained  of ; 
that  it  was  the  duty  of  the  plaintiffs,  before  or  at  the  time  of  the  shipment  or 
stowage,  to  have  informed  the  defendants,  and  to  have  used  due  and  reasonable 
cai-e  in  ascertaining  that  the  defendants  vrere  informed  of  the  corrosive  and 
destructive  nature  of  salt-cake,  in  order  to  its  proper  and  safe  stowage  by  them ; 
that  the  plaintiffs  did  not  so  inform  the  defendants,  or  ascertain  that  they  were  so 
informed,  but,  on  the  contrary,  improperly  and  negligently  delivered  the  salt-cake 
to  the  defendants  in  bulk,  anrl  the  plaintiffs  thereby  and  otherwise  represented  to 
the  defendants  and  induced  them  to  believe,  and  they  dicl  reasonably  believe,  that 
the  said  .salt-cake  might  be  placed  in  contact  with  casks,  &c.  ;  that,  under  this 
reasonable  belief,  and  induced  as  aforesaid,  the  defendants  stowed  the  said  salt-cake 
in  contact  with  and  between  and  amongst  casks  of  salt-provisions,  being,  as  they 
reasonably  believed,  a  safe  and  proper  mode  of  stowing  the  same  ;  and  that  after- 
wards, and  without  default  of  the  defendatits,  the  said  salt-cake  corroded,  rotted, 
and  destroyed  the  said  cask.s,  and  the  hoops  thereof,  and  the  brine  therefrom 
damaged  the  salt-cake,  and  caused  the  default  in  the  delivery  thereof  complained 
of  in  the  declaration. — Replication, — that  salt-cake  is  an  article  of  merchandize  well 
known  in  trade  and  commerce,  and  the  nature  and  properties  of  which  are  well 
known  in  trade  and  conunui'ce,  and  is  an  article  of  merchandize  commonly  cai-i'icd 
in  ships,  and  the  nature  and  properties  of  which  is  comnuinly  and  well  known  to 
poi'sons  carrying  on  the  trade  and  business  of  carriers  by  water,  and  that,  at  the 
time  of  the  shipment,  the  dofen(!a?it  well  knew  that  tlie  goods  were  salUcake  :  — 
Held,  that  the  fifth  plea  was  good,  and  the  replication  no  answer  to  it:  foi-,  if  the 
defendants'  ignorance  arose  from  the  wilful  misrepresentation  of  the  plaintiffs,  such 
ignorance  was  justifiable. 

The  declaration  stated  that  the  plaintifl's,  theretofore,  to  wit,  on  the  7th  of  August, 
1857,  caused  to  be  shijjpcd  on  board  a  ship  callcfl  the  "Australia,"  then  l^'ing  in  the 
port  of  New  York,  whereof  the  defendants  were  the  owners,  divers  goods  and  chattels, 
io  wit,  salt-cake,  then  represented  to  be,  and  then  lying,  in  good  order  and  well  con- 
ditioned, to  be  carried  to,  and  delivered  in  like  good  order  and  well  conditioned  at, 
the  ])ort  of  Liverpool,  the  dang(!rs  of  the  sea  excepted,  and  the  said  owners  not  to  bo 
accountable  for  fire,  colli.sion,  or  breakage  or  leakage,  to  the  i)laintifi's,  their  order,  or 
[150]  a.s.'signs,  upon  payment  of  ceitain  freight  for  the  said  goods  then  agreed  upon, 
such  payment  to  bt;  made  imnu^diatcly  on  the  landing  of  the  said  goods,  without 
discount  or  allowance  of  credit ;  and   the  ilefendiints  then  received  the  said  goods  on 
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board  the  said  ship  upon  the  terms  aforesaid  :  A\ernient,  that,  although  all  matters 
and  things  had  been  done  and  had  happened,  and  all  time  had  elapsed,  which  entitled 
the  plaintiffs  to  maintain  this  suit ;  yet  the  defendants  did  not  nor  would  use  due 
and  proper  care  in  and  about  the  stowage  of  the  said  goods  on  board  the  said  ship, 
but,  on  the  contrary,  did  so  negligently  and  carelessly  stow  the  said  goods  and  the 
cargo  of  the  said  ship  on  board  the  said  ship,  that  by  reason  thereof,  and  not  by  reason 
of  any  of  the  aforesaid  perils  or  casualties,  the  said  goods  were  damaged  and  injured  ; 
and  the  defendants  made  default  in  delivering  the  said  goods  in  the  like  good  order 
and  well  conditioned,  as  in  the  said  agreement  mentioned  :  and  by  reason  of  the 
premises  the  plaintiffs  suffered  great  loss  and  damage,  and  were  deprived  of  making 
divers  large  gains  and  profits  by  the  sale  of  the  said  goods  and  chattels  which  they 
otherwise  would  have  made  :  To  the  damage  of  the  plaintiffs  of  1001. 

Fourth  plea, — that  the  default  and  damage  alleged  and  complained  of  arose  from 
the  said  salt-cake  being  delivered  by  the  plaintiffs  to  the  defendants  in  bulk  and  not 
in  casks,  and  being  shipped  by  the  plaintiffs  in  bulk,  and  consequently  stowed  by  the 
defendants  in  bulk  and  not  in  casks,  and  l>etween  and  amongst  other  goods  ;  and  that 
the  same  was  stowed  in  bulk  and  not  in  casks,  and  was  stowed  in  the  manner  in  which 
the  same  was  actually  stowed,  with  the  knowledge  and  by  the  direction  and  license 
of  the  plaintiffs  to  the  defendants  given  before  and  during  such  stowage  and  the 
remaining  of  the  salt-cake  on  board. 

Demuri'er  to  the  fourth  plea,  alleging  for  cause,  [151]  "  that,  if  the  knowledge 
and  direction  and  licence  in  the  plea  mentioned  are  pleaded  as  a  part  of  the  original 
agreement  in  the  declaration  mentioned,  they  form  a  stipulation  consistent  with  and 
not  varying  the  undertaking  of  the  defendants  in  the  declaration  mentioned  :  and,  if 
they  are  pleaded  as  a  knowledge,  dii'ection,  and  licence  given  by  the  plaintiff's  after 
the  making  of  the  contract  in  the  declaration  mentioned,  they  do  not  vary  the 
undertaking  of  the  defendants  in  the  declaration  mentioned,  or  excuse  its  performance." 

Fifth  plea, — that  the  said  salt-cake  was  a  corrosive  and  destructive  substance, 
rotting  casks,  cask-hoops,  and  other  substances  being  in  contact  with  it,  which  the 
plaintiffs  at  all  times  knew,  but  which  the  defendants,  without  any  default  on  their 
part,  did  not  know,  and  could  not  reasonablj'  be  expected  to  know,  until  after  the 
happening  of  the  ilamage  and  other  matters  complained  of  ;  and  it  was  the  duty  of 
the  plaintiffs  before  or  at  the  time  of  the  shipment,  or  before  the  stowage  of  the  said 
salt-cake,  to  have  informed  the  defendants,  and  to  have  used  due  and  reasonable  care 
in  and  about  ascertaining  that  the  defendants  were  informed,  of  the  corrosive  and 
destructive  nature  of  the  salt-cake,  in  order  to  the  proper  and  safe  stowage  of  the 
same,  and  the  defendants  received  and  stowed  the  same  in  the  supposition  and  belief 
(and  relying  on  the  same)  that  the  plaintiffs  would  so  have  informed  them  if  the  said 
salt-cake  were  so  destructive  and  corrosive,  or  requiring  to  be  stowed  apart  from  other 
substances  ;  and  that  the  plaintiffs  did  not  at  any  time  so  inform  the  defendants,  or 
take  reasonable  or  any  care  in  and  about  so  informing  the  defendants,  or  ascertaining 
that  they  were  so  informed  :  and  the  plaintiffs,  on  the  contrary,  improperly  and 
negligently  delivered  the  said  salt-cake  to  the  defendants  in  bulk,  and  not  in  casks, 
and  the  plaintiffs  thereby  and  otherwise  represented  to  [152]  the  defendants,  and 
caused  and  induced  the  defendants  to  believe  and  suppose,  and  they  did  reasonably 
believe  and  suppose,  at  the  time  of  stowage,  and  always  until  after  the  happening  of 
the  said  damage  and  matters  complained  of,  that  the  said  salt-cake  might  be  placed 
in  contact  with  casks,  cask-hoops,  and  other  sul:istances,  safely  and  without  danger  of 
corrosion  or  destruction  of  such  casks,  hoops,  or  other  substances,  and  under  this 
reasonable  belief,  and  induced  as  aforesaid,  the  defendants  stowed  the  said  salt>cake 
in  contact  with  and  between  and  amongst  casks  of  salt  provisions,  being,  as  the  defen- 
dants reasonably  believed,  a  safe  and  proper  mode  of  stowing  of  the  said  salt-cake  and 
casks,  and  afterwards,  without  default  of  the  defendants,  the  said  salt-cake  corroded, 
rotted,  and  destroyed  the  said  casks  and  the  hoops  of  the  said  casks,  and  in  consequence 
thereof,  and  without  the  defendants'  default,  certain  brine  and  salt  liquor  in  the  said 
casks  flowed  out  of  the  said  casks  amongst  the  said  salt-cake,  and  washed  parts  of  the 
same  away,  and  caused  the  damage  and  injur\'  complained  of,  and  necessarily  caused 
the  default  in  delivei'ing  the  said  salt-cake  in  the  like  good  order  and  well  conditioned, 
as  in  the  declaration  complained  of. 

Replication  to  the  fifth  plea, — that  the  said  goods  in  the  declaration  and  in  the 
said  plea  mentioned  were  and  ai-e  salt-cake,  as  in  the  said  plea  mentioned,  and  that 
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salt-cake  is  an  article  of  mei'chaiiclize  well  known  in  trade  and  commerce,  and  the 
nature  and  properties  of  which  are  well  known  in  trade  and  commerce  ;  and  that  salt- 
cake  is  an  article  of  merchandize  commonly  carried  in  ships,  and  the  nature  and  pro- 
perties of  which  are  commonly  and  well  known  to  persons  cairying  on  the  trade  and 
business  of  carriers  in  ships  and  by  water ;  and  that,  before  and  at  the  time  of  the 
shipment  in  the  said  plea  mentioned,  the  defendants  well  knew  [153]  that  the  said 
goods  in  the  first  part  ofthe  replication  mentioned  were  and  was  salt-cake. 

Demurrer  to  the  fifth  plea,  alleging  for  cause,  "that  the  facts  in  the  plea  alleged 
do  not  vary  the  nndertaking  of  the  defendants  in  the  declaration  mentioned,  or  excuse 
its  performance  ;  that  the  defendants  were  bound  to  take  notice  of  the  nature  and 
qualities  of  the  goods  which  they  undertook  to  carry  and  deliver;  that,  in  the  absence 
of  fraud  in  the  plaintiffs,  the  defendants  were  bound  to  deliver  the  goods  accoi'ding 
to  their  undertaking,  as  in  the  declaration  mentioned  ;  that,  in  the  absence  of  any 
concealment  by  the  plaintiffs  of  the  nature  of  the  goods,  the  defendants  were  bound 
to  take  notice  of  the  ((ualities  of  such  goods  ;  that  the  fact  of  the  goods  being  delivered 
by  the  plaintiffs  to  the  defendants  in  bulk,  and  not  packed,  obliged  the  defendants  to 
take  notice  of  the  nature  and  qualities  of  the  goods,  and  was  equivalent  to  notice  to 
the  defendants  of  the  nature  and  quality  of  the  goods." 

The  defendants  demurred  to  the  replication  to  the  fifth  plea,  alleging  for  cause 
"that  the  averments  therein  do  not  answer  the  matters  alleged  in  the  plea." 
Joinders. 

Brett,  foi'  the  plaintiffs  (a).  The  question  is,  whether,  if  a  merchant  ship  on  hoard 
a  general  ship,  under  a  [154]  bill  of  lading  in  the  ordinary  form,  goods  the  nature  and 
properties  of  which  are  well  known  in  the  mercantile  world,  and  the  ship-owner  accepts 
them,  but,  in  consequence  of  their  action  upon  other  goods  forming  part  of  the  cargo, 
they  are  delivered  at  their  destination  in  a  damaged  state,  the  ship-owner  is  absolved 
from  the  liability  which  his  contract  imposes  upon  him,  because  the  deleterious  nature 
of  the  article  was  known  to  the  shipper,  and  unknown  to  the  ship-owner.  The  carrier 
is  bound  by  his  contract  to  deliver  the  goods  entrusted  to  him  in  good  order :  the 
only  way  in  which  he  can  relieve  himself  from  that  obligation  is,  by  shewing,  that, 
through  the  fraud  of  the  owner  of  the  goods,  the  contract  never  attached,  or  was 
resciiKJed  or  discharged.  The  declaration  states  that  the  goods  were  delivered  upon 
a  common  bill  of  lading :  the  averment  that  they  were  negligently  and  carelessly 
stowed  is  mere  surplusage  ;  ail  that  it  was  necessary  for  the  plaintiff  to  prove,  in  order 
to  sustain  the  action  is,  the  non-delivery  of  the  goods  at  their  destination  in  good 
order.  The  fourth  plea,  at  the  utmost,  can  only  amount  to  leave  and  license,  and 
runsequcntly  is  a  bad  plea:  Dob.wn  v.  Exjni:,  2  llurlst.  ife  N.  79.  [Williams,  J.  The 
defendants  in  effect  say  that  the  damage  was  [155]  attributable  to  the  plaintills'  own 
act.  It  is  like  a  plea  to  an  action  upon  a  bond  for  pei'formance  of  an  act,  that  the 
performaTice  became  impossible  by  the  act  of  the  obligee.  [Willes,  J.  The  plaintiffs 
may  be  supposed  to  have  said  at  the  time  of  the  delivery  of  the  goods, — "  Stow  them 
so  and  so,  but  mind  we  rely  upon  your  undertaking  to  carry  and  deliver  safely."]     In 

(ii)  The  ywints  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

On  the  demuirei-  to  the  fourth  plea,  —"That,  if  the  knowledge,  direction,  and 
licence  in  the  plea  mentioned  arc  pleaded  as  a  part  oi  the  original  agreement  in  the 
declaration  mentioned,  thc\'  form  a  stipulation  consistent  with  the  undertaking  of  the 
defendants  therein  relied  on  ;  and,  if  tiicy  are  plearled  as  had  .and  given  after  the 
contract,  they  do  not  vary  the  undertaking  of  the  defend. i,nts  i-clied  on,  or  excuse  its 
performance." 

On  the  dennni-er  to  the  tifth  plea, — "That  the  facts  in  the  plea  mentioned  do  not 
vary  the  nndertaking  of  the  defendants  in  the  declaration,  or  excuse  its  performance  ; 
that  the  defendants  were  bound  to  take  notice  of  the  nature  and  (|Uaiities  of  the  goofls 
which  they  undertook  to  cai'ry  ;  that,  in  the  absence  of  fraud  in  the  plaintiffs,  the 
defendants  were  bound  to  deliver  the  goods  according  to  their  undertaking  ;  that,  in 
the  absence  of  any  concealm(Mit  by  the  plaintills  of  the  nature  of  the  goods,  tlu^  defen- 
dants were  boinids  to  take  notice  of  the  qualities  of  such  goods  ;  and  that  the  fact  of 
the  goods  being  in  bulk  was  equivalent  to  notice  of  the  natui'c  and  <|nalitv  of  them." 

On  the  dcmui'rer  to  the  I'cplication  to  the  fifth  plea, — "That  the  facts  therein 
mentioned  shew  that  the  defendants  were  bound  to  take  notice  of  the  nature  and 
qualities  of  the  salt-cake." 
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Rohinson  v.  Dunsmare,  2  Bor.  &  P.  416,  it  was  held,  that,  if  A.  sends  goods  by  B.,  who 
says  "  I  will  warrant  they  shall  go  safe,"  B.  is  liable  for  any  damage  sustained  by  the 
goods,  notwithstanding  A.  send  one  of  his  own  servants  in  B.'s  cart  to  look  after 
them.  There  was  nothing  in  the  contract  here  to  bind  the  defendants  to  stow  the 
goods  according  to  the  directions  of  the  plaintiffs.  Bourne  v.  Gatliffe,  3  M.  &  G.  643, 
3  Scott,  N.  R.  1,  is  also  an  authority  to  shew  that  this  is  a  bad  plea. 

As  to  the  fifth  plea, — the  allegation  of  duty  is  surplusage,  where  the  facts  shew  a 
legal  duty',  and  it  is  useless  where  they  do  not :  Brmvn  v.  Mallett,  5  C.  B.  599.  The 
fifth  plea  is  in  substance  this,  that  salt-cake  is  of  a  corrosive  and  destructive  nature, 
that  the  plaintift's  knew  it,  and  the  defendants  did  not.  [Byles,  J.  And  could  not 
reasonably  be  expected  to  know  it,  and  did  what  they  did  without  default.]  Being 
carriers,  the  defendants  were  bound  to  know  the  natui-e  and  properties  of  the  article. 
If  they  were  ignorant  of  them,  they  were  bound  to  inform  themselves.  The  law  casts 
upon  the  plaintiflFs  no  duty  to  convey  the  information  to  them.  [Willes,  J.  The  plea 
alleges  that  the  plaintifTs  by  delivering  the  salt-cake  in  bulk,  and  otherwise,  represented 
to  the  defendants,  and  induced  them  to  belie^-e,  that  they  might  safely  stow  it  as  they 
did.  That  is  fraud.]  That  does  not  amount  to  an  allegation  of  fraud.  [Byles,  J. 
It  is  enough  if  the  circumstances  shew  fraud.]  In  Tichburne  v.  White,  1  Stra.  145, 
King,  C.  J.,  says, — "  If  a  box  is  delivered  generally  to  a  car-[156]-rier,  and  he 
accepts  it,  he  is  answerable,  though  the  party  did  not  tell  him  there  is  money  in  it. 
But,  if  the  carrier  asks,  and  the  other  .says  no,  or  if  he  accepts  it  conditionally,  pro- 
vided there  is  no  money  in  it,  in  either  of  these  cases  I  hold  the  carrier  is  not  liable." 
[Williams,  J.  If  that  is  a  material  and  issuable  averment,  you  probably  will  not  deny 
that  the  plea  is  a  good  one.]  If  the  plea  shews  that  the  defendants'  ignorance  arose 
from  the  wilful  misrepresentation  of  the  plaintifi's,  their  ignorance  is  justifiable.  The 
non-communication  by  the  plaintifi's  of  the  deleteiious  qualities  of  the  salt-cake  affords 
the  defendants  no  excuse  for  their  breach  of  contract  to  deliver  it  in  good  order : 
Walker  v.  Jackson,  10  M.  &  W.  161.  Parke,  B.,  there  says:  "I  take  it  now  to  be 
perfectly  well  understood,  according  to  the  majority  of  opinions  upon  the  subject, 
that,  if  anything  is  delivered  to  a  person  to  be  carried,  it  is  the  duty  of  the  person 
receiving  it  to  ask  such  questions  about  it  as  may  be  necessary  :  if  he  a.sk  no  questions, 
and  thei'e  be  no  fraud  to  give  the  case  a  false  complexion,  on  the  deliveiy  of  the 
parcel,  he  is  bound  to  carry  the  parcel  as  it  is."  Baily  v.  Merrel,  3  Bulstr.  94,  Stuart 
v.  C'rawlci/,  2  Stark.  X.  P.  C.  323,  and  Beck  v.  Emm,  16  East,  244,  are  to  the  same 
effect.  It  may  be  conceded,  that,  if  the  allegations  in  the  plea  amount  to  fraud,  there 
is  no  contract:  Gibbon  v.  Fayntan,  4  Burr.  2298;  Batson  v.  Donovan,  4  B.  &  Aid.  21. 
This  plea  is  \'irtually  an  attempt  to  extend  the  doctrine  of  IWass  v.  Maitland,  6  Ellis 
&  B.  470.  There,  goods  of  a  dangerous  nature  were  delivered  to  a  ship-owner  to  be 
carried,  but  were  so  packed  as  to  conceal  their  real  character ;  and,  in  consequence  of 
the  insufficiency  of  the  packages,  other  parts  of  the  cargo  were  injured  ;  and  it  was 
held  hy  Lord  Campbell  and  Wightman,  J.,  that  the  action  lay  :  but  Crompton,  J., 
thought  otherwise,  on  the  ground  that  it  was  the  duty  of  the  ship-owner  to  make 
inquiries. 

[157]  Aspland,  coutr;'i(«).     This  is  au  action  for  negligence  by  reason  of  bad 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were  as 
follows : — 

On  the  demurrer  to  the  fourth  plea, — "  That  the  fourth  plea  shews  that  the  acts 
constituting  or  occasioning  the  breach  relied  on  were  the  plaintifls'  own  acts,  and  that 
they  contributed  to  and  caused  the  alleged  damage  ;  that  the  same  were  committed 
by  the  plaintifi's'  procurement,  and  by  their  license,  in  any  of  which  cases  the  plaintiffs 
have  no  right  to  sue ;  and  that  the  plea  also  sufficiently  negatives  the  negligence  in 
the  stowage  relied  upon  as  the  breach." 

On  the  demurrer  to  the  fifth  plea, — "  That  the  fifth  plea  in  like  manner  sufficiently 
negatives  the  breach,  and  also  shews  that  the  damage  arose  by  the  plaintiffs'  own 
default,  and  by  their  conduct  and  representations  to  the  defendants,  and  by  their 
procurement ;  and  that  the  plaintiff's,  under  the  circumstances  alleged  in  the  plea, 
were  bound  to  inform  the  defendants  of  the  destructive  and  dangerous  character  of 
the  article  shipped." 

On  the  demurrer  to  the  replication  to  the  fifth  plea, — "That  the  replication  is  no 
answer  to  the  fifth  plea,  for  the  following,  amongst  other  reasons, — that  it  does  not 
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stowage  :  the  whole  dcclanition  must  be  read  together :   Harris  v.  Mantle,  3  T.  R.  307. 
"  To  be  safely  and  securely  carried,"  means,  subject  to  all  implied  exceptions  :  lioss  v. 
Hill,  2  C.  B.  S77.     The  argument  on  the  other  side  a.ssumes  that  the  defendants  are 
common  carriers.     The  declaration,  however,  does  not  so  allege  ;  and  the  court  will 
not  assume  it.     [Cockburn,  C.  J.     We  would  amend  the  declaration  in  that  respect 
if  necessaiy.     Brett  referred  to  Dale-v.  Hall,  1  Wils.  281.     Williams,  J.     There  is 
enough  on  the  declaration  to  shew  that  it  was  the  defendants'  duty  to  stow  the  goods 
properly.]     At  all  events,  the  fourth  [158]  plea  is  a  good  answer  to  the  declaration, 
whatever  its  legal  effect  may  be.     In  Story  on  Bailments,  ^  492  a.,  the  learned  author, 
after  having  in  previous  sections  laid  down  the  general  rule  as  to  the  responsibility  of 
carrieis,  says  :   "  But,  although  the  rule  is  thus  laid  down  in  general  terms  at  the 
common  law,  that  the  carrier  is  responsible  for  all  losses  not  occasioned  by  the  act  of 
God  or  of  the  King's  enemies,  yet  it  is  to  be  understood  in  all  cases  that  the  rule 
does  not  cover  any  losses  not  within  the  exception,  which  arise  from  the  ordinary  wear 
and  tear  and  chafing  of  the  goods  in  the  course  of  their  transportation,  or  from  their 
ordinary  loss,  deterioration  in  quantity  or  quality  in  the  course  of  the  voyage,  or  from 
their  inherent  natural   infirmity  and  tendency  to  damage,  or  which  arise  from  the 
personal  neglect,  or  wrong,  or  misconduct  of  the  owner  or  -shipper  thereof.     Thus,  for 
example,  the  carrier  is  not  liable  for  any  loss  or  damage  from  the  ordinary  decay  or 
deteiioration   of    oranges  or  other  fruits  in   the   course  of    the   voyage,   from   their 
inherent  infirmity  or  nature,  or   from   the    ordinary  diminution  or  evapoiation    of 
liquids,  or  the  ordinary  leakage  from  the  casks  in  which  the  liquors  are  put,  in  the 
course  of  the  voyage,  or  from  the  spontaneous  combustion  of  goods,  or  from  their 
tendency  to  effervescence  or  acidity,  or  from  their  not  being  properly  put  up  and 
packed  by  the  owner  or  shipper ;  for,  the  carrier's  implied  obligations  do  not  extend 
to  such  cases."     And  in  Kent's  Commentaries,  8th  edit.,  vol.  2,  p.  786,  the  rule  is 
said  to  be  "  subject  to  a  reasonable  (jualification  ;  and,  if  the  owner  be  guilty  of  any 
fraud  or  imposition  in  respect  to  the  carrier,  as,  by  concealing  the  value  or  nature  of 
the  article,  or  delude  him  by  his  own  carelessness  in  treating  the  parcel  as  a  thing  of 
no  value,  he  cainiot  hold  him  lialile  for  the  loss  of  the  goods."     In  Horill  v.  Stephenson, 
4  C.  &  P.  4G9,  where  the  cause  of  complaint  in  an  action  [159]  on  a  charterparty 
by  the  freighters  against  the  owner  of  a  vessel  was,  that  a  full  cargo  was  not  tiikeii 
in  conseiiuence  of  arrangements  in  the  stowage  varying  from  those  contemplatoil  by 
the  charterparty,  it  was  held  that  the  plaintiff's  were  not  entitled  to  I'ecover,  it  appearing 
that  one  of  them,  and  the  broker'  who  managed  the  Ijusincss,  were  present  fi'oni  time 
to  time  during  the  loading,  and  cognisant  of  the  arrangements,  but  did  not  make  any 
objection.     So  in  Majm-  v.  White,  7  G.  &  P.  41,  it  was  held,  that,  if  the  shipper  of 
goods  was  warned  as  to  the  way  in  which  the  goods  would  be  stowed,  the  consignee 
cannot  maintiiin  any  action  for  damage  occasioned  by  such  stowage,  even  if  the  stowage 
were  bad. 

The  fifth  plea  is  clearly  good  upon  the  grounds  upon  which  all  the  judges  agree 
in  Brasa  v.  Maitland,  G  Ellis  &  B.  470.  There,  the  first  count  stated  that  the  plaintifTs 
were  owners  of  a  general  ship ;  that  the  defendants  caused  a  corrosive  substance  to 
bo  packed  in  casks  and  delivei'cd  to  the  plaintiff's  as  casks  of  blcaching-]K)wdcr,  to  be 
carried  in  the  ship  ;  that  the  plaintiff's  and  their  agents  were  ignorant  that  bleaching- 
powder  contained  a  corrosive  substance,  and  the  casks  outwardly  appeared  sufficient; 
but  that  the  casks  were  insufficient,  arrd  the  conterrts  so  im|)r-opcr-iy  ])acked  that  the 
corrosive  coirtcrrts  escaped  and  destroyed  the  cargo.  The  second  count  stated,  that 
the  deferrdarits  shi|)ped  a  dangerous  article,  knowing  it  to  be  such,  without  notice  of 
its  darrger  ;  arrd  that  the  plaintiff's,  witlroirt  krrowlcdge  of  its  dairgcrous  natirr'c,  r'cceived 
it,  and  stowed  it  irr  the  iiold,  where  it  did  mischief.  The  defendairts  pleaded, — thir'dly, 
to  so  much  of  the  third  count  as  i-elated  to  the  irisrrfficiency  of  the  packages,  that  the 
deferrdarrts  purchased  the  goods  ready  packed,  fi'onr  third  pci.sons  (rianrcd),  and  were 
irot  Ihuirrsclvcs,  or'  by  their  servarrts,  girilty  of  ricgligi'irccs  [160]  fmrrthly,  to  the 
first  count,  that  the  ])ersorrs  employed  on  the  ship  knew  and  had  the  means  of  judging 

state,  that,  at  the  time  of  shiprnerrt,  the  article  was  well  krrowrr,  or'  that  at  tiiat  time 
the  defendants  knew,  or'  might  I'casonably  be  expected  to  know,  it.s  destructive  and 
dangcroirs  riatur'c!  and  |)r'o])erties  ;  and  that  it  adrrrits  the  coirduct  aird  i-ej)rosentatiorrs 
of  the  plaintill's,  arrd  the  abserrcc  of  rregligeircc  irr  the  deferrdarrts,  as  stilted  in  the 
plea." 
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of  the  sufficiency  of  the  casks, — tenthly,  to  the  second  count,  that  the  master  of  the 
ship  knew,  or  had  the  means  of  knowing,  the  dangerous  nature  of  the  goods.  On 
demurrer  to  the  pleas,  it  was  held  by  Lord  Campbell,  and  Wightnuin,  J.,  that  there 
is  an  implied  undertaking  on  the  part  of  shippers  of  goods  on  board  a  general  ship, 
that  they  will  not  deliver  to  be  carried  on  the  voyage  packages  of  a  dangerous  nature, 
which  those  employed  on  behalf  of  the  ship-owner  may  not  on  inspection  be  reason- 
ably expected  to  know  to  be  of  a  dangerous  nature,  without  giving  notice  ;  and  that, 
consequently,  both  counts  were  good,  and  the  third  plea  l)ad  :  Init  that  the  fourth 
and  tenth  pleas  (which  they  construed  to  amount  to  an  allegation  of  facts  equivalent 
to  notice)  were  good.  Crompton,  J.,  held,  that  the  implied  undertaking  of  the  shipper 
did  not  extend  beyond  an  obligation  to  take  proper  care  not  to  deliver  dangerous 
goods  without  notice  ;  that,  on  the  first  count  and  third  plea,  taken  together,  the 
defendants  appeared  to  be  innocent  shippers  of  goods,  dangerous  in  fact,  but  without 
any  negligence  on  their  part ;  and  that,  therefore,  the  defendants  should  have  judg- 
ment on  the  third  plea.  He  agreed  with  the  rest  of  the  court  that  the  fourth  plea 
was  good,  and  the  second  count  good  ;  but  he  construed  the  tenth  plea  as  not  amounting 
to  an  allegation  of  notice,  and  therefore  held  it  bad.  Independently  of  that,  the  present 
falls  within  that  class  of  cases  where  it  has  been  held  that  the  plaintiff  is  precluded 
from  maintaining  an  action,  wheie  his  own  negligence  or  misconduct  has  occasioned 
or  contributed  to  the  injury  of  which  he  complains  :  Miles  v.  Cattle,  6  Bingh.  743, 
4  M.  &  P.  630  ;  The  Great  A'ortheni  Railway  Compani/,  App.,  Shepherd,  Besp.,  21  Law  J., 
Exch.  286.  It  was  the  duty  of  the  plaintiffs  to  inform  the  [161]  ship-owners  of  the 
dangerous  nature  of  the  goods ;  not  having  done  so,  the  latter  are  absolved  from  all 
responsibility  which  would  otherwise  have  attached  to  them. 

The  replication  is  altogether  irrelevant.  It  speaks  of  the  knowledge  of  ship- 
owners at  the  time  of  the  replication,  not  at  the  time  of  the  delivery  of  the  goods 
for  .shipment  (a). 

Brett,  in  reply,  referred  to  Butcher  v.  The  Lxiruhm  and  South  IVestern  Railway  Company, 
16  C.  B.  13. 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court  (i): — This  was  an  action 
against  the  defendants,  ship-owners,  for  the  negligent  and  improper  stowage  of  the 
plaintiffs'  goods,  whereby  they  sustained  damage.  The  first  question  arises  upon  a 
plea, — the  fourth, — which  states  that  the  default  and  damage  complained  of  arose 
from  the  goods  (salt-cake)  being  delivered  by  the  plaintiffs  to  the  defendants  in  bulk 
and  not  in  casks,  and  being  shipped  by  the  plaintitis  in  bulk,  and  consequently  stowed 
by  the  defendants  in  bulk  and  not  in  casks,  and  between  and  amongst  other  goods ; 
and  that  the  same  was  stowed  in  bulk  and  not  in  casks,  and  was  stowed  in  the 
manner  in  which  the  same  was  actually  stowed,  with  the  knowledge  and  by  the 
direction  and  licence  of  the  plaintiffs  to  the  defendants  given  before  and  during  such 
stowage  and  the  i-emaining  of  the  salt-cake  on  board.  To  that  plea  there  is  a  demurrer. 
There  is  then  a  plea  founded  upon  the  fact  that  the  plaintiffs  knew  and  that  the 
defendants  could  [162]  not  reasonably  be  expected  to  know  that  salt-cake  was  a 
corrosive  and  destructive  substance,  rotting  casks,  cask-hoops,  and  other  substances 
being  in  contact  with  it,  and  that  the  plaintiffs,  in  breach  of  their  duty,  neglected  to 
inform  the  defendants  of  that  fact,  and  that  the  injury  complained  of  was  the  con- 
sequence of  such  negligence  and  breach  of  duty  on  the  plaintiffs'  own  part.  To  this 
there  is  a  replication  which  states  in  substance  that  salt-cake  is  an  article  of  mer- 
chandize well  known  in  trade  and  commerce,  and  the  nature  and  pioperties  of  which 
are  well  known  ;  that  it  is  commonly  carried  in  ships,  and  that  its  nature  and  properties 
are  commonly  and  well  know  n  to  persons  carrying  on  the  trade  and  business  of  carriers 
in  ships  and  by  water  ;  and  that,  before  and  at  the  time  of  the  shipment,  the  defen- 
dants well  knew  that  the  goods  consisted  of  salt-cake.  To  this  there  is  also  a  demurrer. 
There  is  likewise  a  demurrer  to  the  fifth  plea.  The  court  retains  the  impression  which 
was  produced  by  the  argument,  namely,  that  the  fourth  plea  is  no  answer  to  the 
declaration.  The  declaration  complains  of  negligent  and  careless  conduct  on  the  part 
of  the  defendants  in  the  stowage  of  the  plaintiffs'  goods  ;  and  thefourth  plea  in  substance 

(a)  It  was  agreed  that  the  replication  should  be  amended  in  this  respect, 
(i)  The  argument  took  place  before  Cockburn,  C.  J.,  Williams,  J.,  Willes,  J.,  and 
Byles,  J. 
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alleges  that  the  salt-cake  was  stowed  in  the  manner  in  which  the  same  was  actually 
stowed,  with  the  knowledge  and  by  tlie  direction  and  licence  of  the  plaintiffs.  If  that 
could  be  consideied  as  setting  up  a  leave  and  licence  to  act  with  the  carelessness  and 
negligence  complained  of,  by  reason  of  any  stipulation  in  the  contract  between  the 
parties,  it  might  be  a  good  plea :  but  it  is  not  pleaded  in  that  sense  or  with  that 
object ;  and  we  think  it  ought  to  be  read  according  to  the  plain  and  obvious  meaning 
of  the  words,  as  being  no  more  than  a  plea  that  the  plaintifl's  had  authorized  the 
defendants  to  stow  the  salt-cake  in  bulk.  That  clearly  does  not  amount  to  an 
au-[163]-thority  to  stow  it  in  a  careless  or  negligent  mannei'.  The  fourth  plea,  there- 
fore, affords  no  answer  to  the  action,  and  consequently  the  plaintiff"  must  have  judgment 
on  the  demurrer  to  that  plea.  With  respect  to  the  fifth  plea,  and  the  I'eplication 
thei'eto,  we  are  of  opinion  that  the  defendants  are  entitled  to  judgment,  inasmuch  as 
wc  think  that  the  plea  is  good,  and  that  the  replication  is  no  answer  to  it.  The  reason 
why  the  replication  is  no  answer  to  the  fifth  plea  is  well  explained  by  Crompton,  J., 
in  iVa.s.s  v.  Maitlaiul,  6  Ellis  &  B.  470.  We  do  not  think  it  necessaiy  to  say  more 
than  that  the  reasoning  of  that  learned  judge  thei'e  is  correct,  especially  with  respect 
to  the  sort  of  persons  who  receive  goods  for  conveyance  on  board  ships,  and  who  may 
not  have  the  means  of  knowing  the  character  of  the  articles  which  are  delivered  to 
them.  This  is  quite  enough  to  lead  the  court  to  the  conclusion  that  the  replication  to 
the  fifth  plea  is  sufficient.  The  plaintiffs  deliver  to  the  defendants  an  article  which 
they  know  to  be  likely  to  cause  injury  to  other  goods  with  which  it  may  come  in 
contact,  as  well  as  to  itself ;  and  they  deliver  it  to  the  mate  of  the  defendants' 
vessel  without  communicating  to  him  the  fact  that  it  is  of  a  nature  to  be  likely  to 
Kiusc  injury  ;  and  injury  does  result.  It  is  no  answer  for  the  plaintiff's  to  say  that 
the  defendants  might  and  ought  to  have  known, — the  aiticle  being  well  known  in 
commerce, — that  it  possessed  those  deleterious  properties.  Crompton,  J.,  in  the  ease 
referred  to,  goes  very  fully  into  the  matter,  and  we  do  not  think  it  necessarj'  to  do 
more  than  refer  to  his  judgment.  It  is  enough  to  say  that  we  entirely  concur  in  the 
opinion  he  there  expresses,  and,  founding  ourselves  upon  it,  we  give  judgment  for  the 
defendants  upon  that  part  of  the  case. 

The  result  is  that  we  give  judgment  for  the  plaintiffs  upon  the  demurrer  to  the 
fourth  plea,  and  for  the  de-[164]-fendants  upon  the  replication  and  the  demurrer  to 
the  fifth  plea. 

Judgment  accordingly. 

The  Patent  Bottle  Envelope  Company  v.  Seymer.    July  5th,  1858. 

[S.  C.  28  L.  J.  C.  P.  22.] 

The  infringement  of  any  part  of  a  patent  pi'ocess  is  actionable,  if  that  part  is  of 
itself  new  and  useful,  so  as  tliat  it  might  be  the  subject-matter  of  a  patent,  and 
is  used  by  the  infringer  to  cfi'ect  the  oliject  proposed  by  the  patentee. — But  the 
application  of  a  well-known  tool  to  woi-k  pi'cviously  untried  materials,  oi'  to  produce 
new  forms,  is  not  the  subject-matter  of  a  patent. — The  plaintiff's  took  out  a  patent 
for  "  Improvements  in  the  manufacture  of  eases  or  envelopes  for  covering  liottles," 
aud  in  the  specification  the  invention  was  stated  to  consist  "in  an  arrangement  of 
apparatus  by  which  lengths  of  rush,  straw,  or  other  suitable  material  may  bo  readily 
tied  together,  so  as  to  form  cases  or  covers  to  protect  bottles  from  lireakage  when 
packed."  It  then  proceeded, — "For  this  purpose  I  take  ecjual  lengths  of  rush, 
straw,  or  other  suitalilo  material,  and  confine  them  at  one  end  within  a  ring  or  cap, 
which  I  then  place  over  the  neck  end  of  a  mould  oi-  mandiil,  corres])()nding  in  form 
to  the  bottle  for  which  the  case  or  cover  is  intended.  The  mould  is  fixed  to  a 
frame,"  iV;c. — The  defendant  made  bottle  envelopes  out  of  similar  materials  some- 
what differently  applied,  placing  them  u])on  a  moilcl  of  a  bottle,  or  mandril,  and 
fastening  the  in.-iterial  in  a  manner  somewhat  like  the  plaintifl's'  method  :--nel<l, 
that  the  use  of  the  mandril,  which  was  admitted  to  have  been  long  commonly  used 
for  producing  given  forms  of  pliable  materials,  was  not  an  infringement  of  the 
plaintid's'  patent;  for,  that  the  api)lication  of  a  well-known  tool  to  work  previously 
untried  materials,  or  to  produce  new  forms,  is  not  the  subject-matter  of  a  patent. 

This  was  an  action  for  an  alleged  infringement  of  a  patent  for  "  Improvements  in 
the  manufacture  of  cases  or  envelopes  for  covering  bottles." 

C.  P.  XIX.— 3 
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The  defeudatit  pleaded  the  usual  pleas,  except  want  of  novelty, — amongst  them 
being  one  (tbe  fifth)  "that  the  said  invention  was  not  an  invention  for  improvements 
in  the  manufacture  of  cases  or  envelopes  for  covering  bottles,"  and  another  (the  sixth) 
"  that  the  invention  described  in  and  by  the  instrument  in  writing  in  the  declaration 
mentioned  (the  specification)  was  a  dili'erent  invention  from  the  invention  for  which 
the  lettei-s-patent  were  granted." 

The  plaiutiflT  took  issue  upon  all  the  pleas. 

The  cause  was  tried  before  Willes,  J.,  at  the  Summer  Assizes  for  Surrey  in  1857. 
The  natui-e  of  the  plaintifis'  invention  and  the  manner  of  its  performance  were  thus 
described  in  the  specification  ; — 

[165]  "  This  invention  consists  in  an  arrangement  of  apparatus  by  which  lengths 
of  rush,  straw,  or  other  suitalile  material  ma}'  be  readily  tied  together,  so  as  to  form 
cases  or  covers  to  protect  bottles  from  breakage  when  packed.  For  this  purpose,  I 
take  equal  lengths  of  rush,  straw,  or  other  suitable  material,  and  confine  them  at  one 
end  within  a  ring  or  cap,  which  I  then  place  over  the  neck  end  of  a  mould  or  mandril, 
corresponding  in  form  to  the  bottle  for  which  the  case  or  cover  is  intended.  Tbe 
mould  is  fixed  to  a  frame,  and  its  lower  part  is  surrounded  by  a  ring,  which  is  capable 
of  being  raised  and  lowered  by  the  operator.  The  cap  being  placed  on  the  mould, 
and  retained  by  an}'  suitable  contrivance,  the  lengths  of  rush  or  straw  surrounding 
the  mould  or  foi-m  are  then  tied  tightly  near  the  middle  of  their  length  below  a 
movable  elastic  ring  on  the  mould.  The  ring  surrounding  the  lower  part  of  the 
mould  is  then  raised  by  depressing  a  treadle,  by  which  the  lower  ends  of  the  rushes 
or  straws  will  be  turned  up  over  the  cord  and  around  the  mould  or  form,  where  they 
are  again  tied  tightly  round  it  near  the  upper  part :  the  cap  may  then  be  removed, 
and  the  upper  ends  may,  if  necessary,  be  tied  near  their  extremities.  The  case  or 
cover  may  then  be  removed  from  the  mould  or  form,  the  elastic  I'ing  in  being  drawn 
off  contracting  within  a  groove  on  the  mould  or  form,  so  as  to  lelease  it  from  the  case 
or  cover ;  or,  in  place  of  forming  the  cases  or  envelopes  separately,  the  bottle  to  be 
covered  may  be  substituted  for  the  mould  or  form,  and  the  rush  or  straw  permanently 
secured  thereto. 

"  Having  thus  stated  the  nature  of  my  invention,  I  will  pioceed  to  describe  the 
manner  of  performing  the  same. 

"The  drawing  represents  a  side  elevation  of  a  machine  combined  according  to 
he  invention.  A  A.  is  the  [166]  framing  of  the  machine,  at  the  upper  part  of  which 
is  fixed  a  rack  B.  into  a  step  or  notch,  in  which  the  upper  end  of  the  strut  C.  enters 
when  the  hollow  cap  D.  is  brought  into  position  over  the  top  of  the  pattern  E.  as  is 
shewn  in  the  drawing.  The  cap  D.  is  fixed  to  the  lever  F.,  which  is  hinged  at  G., 
and  it  will  be  raised  out  of  the  way  when  desired  by  the  weight  and  chain  H.,  when 
the  cover  or  cap  D.  is  required  to  be  lifted  oft"  from  above  the  pattern  E.  The 
pattern  E.  is  screwed  on  to  the  standard  I.,  affixed  to  the  block  J. ;  and  it  may 
be  remarked,  that,  in  place  of  a  pattern,  it  will  be  evident  that  the  parts  might  be 
modified,  so  as  to  receive  a  bottle  in  place  of  the  upper  part  of  the  pattern  E.,  and  the 
machine  is  arranged  for  having  larger  or  smaller  patterns  E.  introduced.  In  the 
pattern  E.  is  formed  a  groove  E.  1,  into  which  an  elastic  ring  of  india-rubber  or  other 
suitable  mateiial  K.  may  contract,  as  is  indicated  by  red  lines  in  the  drawing ;  but, 
■when  in  use,  the  elastic  ring  K.  is  expanded,  and  is  moved  down  to  a  position  on  the 
pattern  E.  below  the  groove,  as  is  shewn  by  black  lines,  such  ring  being  brought  down  a 
distance  according  to  the  length  of  envelope  or  cover  which  is  intended  to  be  made.  L. 
is  a  ring  carried  by  a  frame,  as  shewn,  and  it  is  capable  of  being  raised  by  a  treadle  M., 
so  as  to  be  brought  into  the  position  shewn  by  the  red  lines,  by  which  the  lower  ends 
of  the  rushes,  straws,  or  suitable  material  will  be  raised  up  into  the  position  she^vn 
in  the  drawing.  In  using  the  machine,  the  upper  ends  of  the  rushes,  straws,  or  other 
materials  are  spread  round  the  neck  of  the  pattern  E.,  and  in  sufficient  quantities  to 
cover  the  larger  diameter  of  the  pattern  ;  and  this  is  done  when  the  ring  L.  is  at  its 
lowest  position,  and  the  lower  ends  of  the  rushes  or  other  materials  will  cover  the 
exterior  of  the  ring  L.  The  cap  D.,  which  has  been  previously  out  of  the  way,  is  to 
be  brought  down,  [167]  and  the  strut  placed  under  one  of  the  notches  in  the  rack 
above,  so  as  to  hold  the  cap  D.  in  position.  The  elastic  ring  K.  is  placed  in  its  position 
below  the  notch  E.  1,  before  commencing  to  make  an  envelope  or  case  for  a  bottle. 
The  rushes  or  other  materials  used  are  to  be  tied  in  under  the  ring  K.  by  a  string  N. 
The  ring  L.  is  then  to  be  raised  into  the  position  shewn  by  red  lines,  by  which  the 
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lower  ends  of  the  rushes  or  raateri.ils  will  bo  folded  upwards,  and  be  held  in  position, 
as  is  indit':ited  ]>y  the  drawing,  for  their  being  further  tied  in  by  sti'ings  at  the  points 
shewn  by  the  dotted  lines  (1)  (1)  and  (2)  (2).  The  cap  D.  is  then  raised  out  of  the 
way  by  unstepping  the  strut,  and  the  upper  ends  of  the  rushes  or  other  materials  are 
to  bo  tied  tiglitl3'  in  by  a  string,  which  will  complete  the  process  of  making  an  envelope 
or  case ;  and  the  same  may  bo  lifted  off  the  pattern  E.,  the  elastic  ring  K.  sliding 
upwards  and  contracting  into  the  groove  E.  1  in  the  pattern  E.,  as  shewn  by  red  lines 
in  the  drawing.  In  thus  using  rushes,  straw,  or  other  suitable  materials  for  making 
envelopes  or  cases  for  bottles,  such  materials  will  be  in  a  damp  state  when  the  nature 
of  the  materials  require  to  be  so,  as  is  well  understood. 

"  Having  thus  described  the  nature  of  my  said  invention,  I  would  have  it  undei'- 
stood  that  what  I  claim  is,  the  combination  of  mechanism  and  the  making  of  envelopes 
for  bottles,  as  herein  described." 

There  had  been  a  previous  provisional  specification,  which  described  the  invention 
in  the  following  terms  : — "This  invention  consists  in  an  arrangement  of  apparatus  by 
which  lengths  of  rush,  straw,  or  othei'  suital)le  material  may  be  readily  tied  together 
so  as  to  form  cases  or  covers  to  protect  bottles  from  Iweakage  when  packed.  For  this 
purpose,  I  take  equal  lengths  of  rush,  straw,  or  other  suitable  material,  and  contino 
[168]  them  at  one  end  within  a  ring  or  cap,  which  I  then  place  over  the  neck  end  of 
a  muutd  or  mandril,  corresponding  in  form  to  the  bottle  for  which  the  case  or  cover 
is  intended.  The  mould  is  fixed  to  a  frame,  and  its  lower  part  is  surrounded  by  a 
ring,  which  is  capable  of  being  raised  and  lowered  by  the  operator.  The  cap  being 
placed  on  the  mould,  and  retained  by  any  suitable  contrivance,  the  lengths  of  rush 
or  straw  surrounding  the  mould  or  form  are  then  tied  tightly  near  the  middle  of  their 
length  below  a  moveable  elastic  ring  on  the  mould.  The  ring  sui'rounding  the  lower 
part  of  the  mould  is  then  raised  by  depressing  a  treadle,  by  which  the  lower  ends  of 
the  rushes  or  sti'aw  will  be  turned  up  over  the  cord  and  around  the  mould  or  form, 
when  they  are  again  tied  tightly  around  it  near  the  upper  part ;  the  cap  may  then 
be  removed,  and  tho  upper  ends  may,  if  necessary,  be  tied  near  their  extremities.  The 
case  or  covei'  may  then  Ije  i'emo\'ed  from  the  mould  or  form,  the  elastic  ring  in  being 
drawn  oti'  contracting  within  a  groove  on  the  mould  or  form,  so  as  to  release  it  from 
the  case  or  cover ;  or,  in  place  of  forming  the  cases  or  envelopes  separately,  the  bottles 
to  be  covei-ed  may  be  substituted  for  the  mould  oi-  form,  and  the  rush  or  straw 
permanently  secured  thereto." 

It  appeared  that  the  defendant  made  bottle  envelopes  out  of  materials  similar  to 
those  used  by  the  plaintifi's,  but  which  were  woven  together  with  threads  before  being 
put  into  form, — the  straws  or  rushes  forming  the  weft,  and  the  threads  the  warp, — so 
as  to  constitute  a  woven  fabric.  The  fabric  so  made  was  then  cut  into  proper  sizes, 
and  each  piece  fitted  u[)om  a  bottle,  to  give  it  the  pi-oper  size  and  shape,  and  then  the 
sides  or  ends  of  the  fabric  were  .sewn  together  by  hand.  Each  of  the  ai'ticles  was  then 
placed  u])()n  a  njodcl  of  a  bottle,  or  mandril,  and  one  end  fastened  and  tied  so  as  to 
give  [169]  the  form  of  the  top  of  the  bottle,  and  so  com])lete  the  ease  or  envelope. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no  evidence  of 
infringement,  that  the  invention  described  was  not  properly  the  subject-matter  of  a 
patent,  and  that  the  s])ecitication  was  larger  than  the  title  of  the  patent. 

For  the  pluiiitifTs  it  was  insisted  that  the  invention  was  well  described,  and  that 
the  specification  corresponded  with  the  title,  and  that  the  using  a  material  part  of  the 
plaintitl's'  combination,  viz.  the  mandril,  the  application  of  which  to  the  making  of  the 
articles  in  (jucstion  was  new,  was  an  infringement. 

The  learned  judge  nonsuited  tlu'  plaiiitill's,  with  leave  to  move. 

Bovill,  t^.  C,  accordingly,  in  Micliaclmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  vei<lict  for  the  plaintili's,  with  40s.  damages,  "on  the  ground  that  the  specitieation 
was  not  larger  than  the  grant  in  the  patent,  and  corresponded  with  it,  and  that  the 
facts  shewed  an  infringement  of  the  patent;"  or  for  a  new  trial,  for  misdirection,  in 
directing  a  nonsuit  to  be  entered,  and  in  not  leaving  tho  (piestioii  of  infringement  to 
the  jury." 

M.  Chamber.s,  Q.  C,  and  Raymond,  shewed  cause.  The  title  of  th(i  jjatent  is,  for 
"  Improvements  in  the  mannfactiu'c  of  cases  or  envelopes  for  covering  bottles."  The 
specification  claims  the  combination  of  mechanism  (herein  described,  and  the  making 
of  envelopes  for  l>ottlcs  as  described.  Tin;  i|uestion  is,  whether  that  docs  not  go 
beyonil   the  title,  —whether  an  improvement  i>f  the  article  embraces  the  invention  of 
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the  mechanism  whereby  the  improvement  is  achieved.  [Cockbui-n,  C.  J.  Do  you 
not  improve  the  manufacture,  when  you  improve  the  machinery  by  which  you  manu- 
facture ?]  [170]  Taking  the  whole  of  the  specification  together,  it  clearly  exceeds 
both  the  title  of  the  letters-patent  and  the  provisional  speciflcation.  Then,  was  there 
any  infringement.  No  d0ul.1t  the  taking  a  material  part  of  an  invention  which 
consists  of  a  new  combination,  may  be  an  infringement, — Lister  v.  Leather,  in  Error, 
27  Law  J.,  Q.  13.  295.  But  the  question  here  is,  has  the  defendant  taken  a  material 
part  of  a  thing  which  the  plaintiff's  have  invented.  The  only  part  of  the  plaintiflfs' 
apparatus  common  to  both  processes  is,  the  mould  or  mandril.  That  clearly  is  not 
new.  Its  application  to  a  variety  of  manufactures  has  for  many  years  been  notoriously 
common.  [Cockburn,  C.  J.  It  is  open  to  you  to  contend  that  the  mandril  is  no  part 
of  the  mechanism,  but  merely  the  thing  upon  which  the  mechanism  acts.]  Suppose 
we  used  a  bottle,  could  it  be  said  that  that  was  an  infringement! 

Bovill,  Q.  C,  Lush,  Q.  C,  and  Clark,  in  support  of  the  rule.  The  specification 
sufficiently  corresponds  with  the  title  of  the  invention.  The  title  is  for  "  Improve- 
ments in  the  manufacture  of  cases  or  envelopes  for  covering  bottles."  It  is  not  foi'  the 
thing  made,  but  for  the  making.  [Cockburn,  C.  J.  The  claim  is  for  the  mechanism 
whereby  the  en\elopes  are  made.  Williams,  J.  It  is  for  the  ])rocess.]  That  is,  for 
the  process  coupled  with  the  machinery.  There  is  no  question  as  to  the  novelty : 
the  only  point  reserved  is,  as  to  the  infringement.  Now,  it  was  proved  beyond 
question  at  the  trial  that  the  mechanism  was  new,  and  that  the  article  piwluced  was 
both  new  and  useful.  The  defendant  produces  substantially  the  same  result,  by 
taking  a  part,  a  material  part,  of  the  plaintiffs'  invention,  viz.  the  mandi-il  or  model. 
If  he  had  taken  a  leal  bottle  with  a  cor'k  in  it,  it  would  equally  have  been  an  infringe- 
ment:  Ik  la  Rue  V.  DicJcinson,  3  Jurist,  [171]  N.  S.  841.  That  the  mandril  was  a 
material  part  of  the  invention  is  clear ;  envelopes  could  not  be  made  without,  for  any 
available  commercial  purpose.  [Willes,  J.  The  thing  produced  was  proved  to  be 
new ;  hut  the  part  infringed  was  not  new.]  It  was  new  in  its  application,  and  in  its 
modus  operandi.  In  Hatiwth  v.  Hardcastle,  1  N.  C  182,  4  M.  &  Scott,  720,  in  case 
for  invading  the  plaintiff's  patent  right  to  certain  machinery  for  drying  calicoes,  &c., 
where  the  specification,  after  setting  forth  the  mode  in  which  the  cloth  was  to  be 
extended  for  the  purpose  of  drying,  proceeded  to  state  that  it  might  be  taken  up 
again  by  the  same  machinery ;  a  jury  having  found  that  the  invention  was  new  and 
useful  on  the  whole,  but  that  the  machine  was  not  useful  in  some  cases  for  taking  up 
goods,  the  court  refused  to  set  aside  the  verdict  for  the  plaintiff  and  enter  a  nonsuit. 
In  Crane  v.  Price,  4  M.  &  t4.  .580,  5  Scott,  N.  R.  338,  and  numerous  othei-  cases,  it  has 
been  held  that  a  machine  which  will  produce  a  better  and  cheapei-  article,  ma)'  be  the 
subject  of  a  patent. 

Cur.  adv.  vult. 

Willes,  J.,  now  delivered  the  judgment  of  the  court: — 

We  are  of  opinion  that  this  rule  ought  to  be  discharged. 

The  plaintiffs'  specification  clearly  shews  that  the  patent  is  not  for  bottle  em'elopes, 
but  for  a  mode  of  making  them.  Accordingly,  it  describes  .such  mode  as  an  apparatus 
for  holding  and  fixing  rushes  or  other  like  materials  upon  a  bottle  or  the  model  of  a 
bottle,  and  for  turning  up  the  ends  and  fastening  them  together,  so  as  to  form  a  case 
or  envelope,  which  can  be  put  on  a  bottle  so  as  to  protect  it  from  injury,  and  removed, 
and  again  used  for  a  similar  purpose,  until  worn  out.  [172]  In  the  plaintiffs'  method, 
the  rushes  or  other  materials  are  separate  when  put  into  the  appaiatus,  and  are  kept 
togethei'  by  a  suture  or  band  applied  near  the  lower  part  in  the  course  of  the  process. 

The  defendant  also  makes  bottle  envelopes  out  of  a  material  similar  to  that  used 
by  the  plaintiffs,  chiefly  stiaw,  but  which  is  woven  together  with  threads  before  being 
operated  upon, — the  straws  forming  the  weft  and  the  threads  the  warp, — so  as  to 
constitute  a  woven  fabric.  The  fabric  so  made  is  cut  into  pi'oper  sizes,  and  each  of 
the  pieces  is  fitted  upon  a  bottle,  to  give  it  the  proper  size  and  cylinflrical  shape,  and 
the  sides  or  ends  are  sewn  together  by  hand.  Each  of  them  is  then  placed  upon  a 
model  of  a  bottle,  or  mandril,  and  one  end  fastened  and  tied  so  as  to  give  the  foi-m  of 
the  top  of  the  bottle,  and  so  complete  the  case  or  envelope. 

The  defendant's  method  resembles  the  plaintift's'  in  the  product,  which  is  not  the 
subject  of  the  patent,  and  in  one  other  material  particular  only,  viz.,  the  use  of  the 
model  or  mandril :  and  the  question  i.s,  whether  such  use  constitutes  an  infringement 
of  the  plaintiffs'  patent. 
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The  fact  that  the  model  or  mandril  constitutes  part  only  of  the  plaintitt's'  process, 
does  not  of  itself  affect  the  question.  The  infringement  of  any  part  of  a  patent 
process  is  actionable,  if  that  part  is  of  itself  new  and  useful,  so  as  that  it  might  be  the 
subject-matter  of  a  patent,  and  is  used  by  the  infringer  to  effect  the  object  or  part  of 
the  object  proposed  by  the  patentee. 

The  (juestion,  therefore,  is,  whether  the  plaintiffs  could  have  taken  out  a  patent 
sim])l\f  for  applying  a  model  or  mandril  in  the  form  of  a  liottle,  or  indeed  a  bottle 
itself,  in  making  envelopes  for  Ijottles.     We  are  of  opinion  that  he  could  not. 

The  use  of  a  model  or  mandiil  for  pioflucing  given  forms  of  pliable  materials,  was 
admitted  at  the  trial,  [173]  and,  indeed,  without  such  admission,  is  well  known,  to 
have  been  for  ages  common  anrl  usual  in  \'arious  arts.  Such  use  was  part  of  common 
knowledge,  and  a  model  or  mandril  for  purposes  similar  to  that  of  this  patent,  an 
ordinary  and  well  known  tool.  It  is  merely  in  respect  of  the  sort  of  material  to  which 
it  is  applied,  and  the  form  of  the  utensil  produced  by  it,  that  the  plaintiff's'  application 
of  the  model  possesses  any  novelty. 

The  application  of  a  well-known  tool  to  work  previously  untried  materials,  or  to 
produce  new  forms,  is  not  in  our  opinion  the  subject-matter  of  a  patent.  The  observa- 
tions of  the  court  in  giving  judgment  in  the  recent  case  of  Tctlei/  v.  Ea-'^ton,  ante, 
vol.  ii.,  p  706,  sustain  this  proposition.  Indeed,  to  hold  the  contraiy,  might  tend  to 
produce  oppressive  monopolies  in  the  application  of  old  and  well-known  implements 
to  nev,-  materials,  without  any  further  novelty  or  merit  than  the  discovery  of  the 
material,  or  the  form  into  which  it  is  to  be  worked.  >Such  a  discovery  is  not,  in  our 
opinion,  one  of  a  new  "manufacture"  within  the  statute  of  James;  and  a  patent  for 
it  alone  cannot  be  maintained. 

The  rule  to  enter  a  verdict  for  the  plaintiffs  must,  therefore,  be  discharged. 

Kule  discharged  («). 

[174]    The  Makquih  of  Salisbury  v.  The  Great  Northern  Railway  Company. 

Nov.  19th,  1858. 

[S.  C.  28  L.  J.  C.  P.  40 ;  5  Jur.  N.  S.  70  ;  7  W.  K.  75.  Distinguished,  IL  v.  IFywiiJje 
liailway,  18(57,  L.  K.  2  Q.  B.  322.  See  Flumsteiul  Hoard  of  ITorks  v.  British  Land 
Company,  1874-75,  L.  K.  iO  Q.  B.  16,  203.  Distinguished,  Middethwait  v.  N'cwlay 
Bridge  Compan/j,  188G,  33  Ch.  I).  153.  Referred  to,  Devonsldre  v.  Faliimoii,  1887, 
20  Q.  B.  D.  273;  Bryar  v.  Petrc,  [lS<ii]  2  Ch.  16,  22.  Followed,  MelhlMin  Urban 
District  Council  v.  Gay,  1902,  18  T.  L.  R.  359.] 

The  Great  Northern  Railway  Company,  in  1848,  purchased  of  the  plaintiff  certain 
freehold  land  iwljoining  a  turnpike-road  to  be  used  partly  for  the  site  of  their 
railway  and  works,  and  partl3'  for  the  purpose  of  diverting  a  portion  of  an  existing 
road.  Having  made  a  substituted  road,  the  company,  with  the  knowledge  of  the 
plaintiff  and  of  the  trustees,  inclosed  and  took  po.ssession  of  the  portion  of  the  old 
road  which  had  ceased  by  the  rliversioii  to  form  part  of  the  tin-npike-road.  The 
soil  of  the  road  was  not  noticed  in  the  conveyance,  all  parties  being  under  the 
impi'ession  that  it  was  vested  in  the  trustees. — hy  several  acts  regulating  the  turn- 
pike-road, the  trustees  had  power  from  time  to  time  to  purchase  land  for  the 
widening  of  the  roafl  :  but  there  was  no  evidence  that  the  freehold  of  the  diverted 
portion  of  the  road  had  ever  been  acrpnred  by  them  : — Held,  that  the  presumption 
that  the  .soil  of  the  load  was  in  the  plaintiff  as  owner  of  the  adjoining  land,  wiis  not 
rebutted  by  the  local  turnpike-acts,  so  as  to  cast  upon  the  plaintiff  the  onus  of 
shewing  that  the  soil  of  the  road  had  not  been  puichased  by  the  trustees. — Held, 
also,  that  the  .soil  of  the  old  road  did  not  pass  by  the  conveyance  to  the  company  ; 
and  that  there  was  nothing  in  the  General  Turnpike  Act,  3  G.  4,  c.  126,  or  in  tho 

(rt)  In  the  couiso  of  the  follf>wing  term,  Bovill  asked  for  h^ave  to  ap|)oal.  He 
ob-served,  that,  if  the  plaintiffs,  treating  the  fpiestion  as  one  of  law,  ap])ealcd  without 
leave  of  the  court,  it  was  possible  they  migiit  lie  met  by  the  court  of  error  saying  that 
there  was  some  .scintilla  of  evidence.  But  Cockburn,  C.  .1.  said  :  I  think  wo  ought  not 
to  give  you  leave  to  appc.il,  when  you  a<lmit  that  we  jjroperly  dealt  with  the  ipiestion 
as  one  purely  of  law,  and  so  disposed  of  it.  I  think  it  would  be  going  too  far  to  give 
the  plaintitis  any  facility.     We  must  leave  them  to  their  legal  rights. 
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Kaihvays  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  to  place  the  company 
in  the  position  of  trustees  of  the  substituted  road,  so  as  to  transfer  to  them  the  soil 
of  the  old  road. — Held,  also,  that  the  absence  of  objection  on  the  part  of  the 
plaintiff'  and  his  agents  when  the  company  took  and  continued  in  possession  of  the 
land  in  question,  did  not  amount  to  such  a  consent  on  his  part  as  to  preclude  him 
from  re-entering,  by  force  of  the  124th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  18. — Semble,  that  the  true  effect  of  the  124th  section 
of  the  8  &  9  Vict.  c.  18,  is  not  to  prevent  a  claimant  from  bringing  ejectment  to 
establish  his  title,  but  meiely  to  authorize  the  court  to  stay  execution  upon  the 
judgment,  when  obtained. — A  portion  of  the  land  thus  taken  by  the  company  was 
purchased  by  them  from  one  Prj'or.  It  foi-med  part  of  a  larger  plot  which  was 
originally  waste  ground  of  the  manor  of  H.  (of  which  the  plaintiff'  was  lord),  lying 
at  the  side  of  the  road,  but  which  some  years  before  1848  had  been  inclosed  and 
was  held  as  copyhold  of  the  manor.  In  1 848  it  was  so  held  by  Pryor,  who  con- 
veyed it  to  the  company  under  the  powers  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  subsequently  by  deed  in  June,  1856,  the  plaintiff'  enfranchised  the  land 
so  conveyed  to  the  company  by  Pryor,  to  hold  the  same  to  and  to  the  use  of  the 
company  : — Held,  that,  assuming  the  plaintiff'  to  have  power  so  to  grant,  the  right 
to  the  soil  of  the  road  did  not  thereby  ^est  in  Pryor. 

This  was  an  action  of  ejectment.  By  the  writ  the  plaintiff  claimed  to  be  entitled 
to  possession  of  a  piece  of  land  near  the  Wrestlers'  Iini,  in  the  parish  of  Bishop's 
Hatfield,  in  the  county  of  Hertford,  formerly  the  site  of  the  old  North  Road,  and 
commencing  at  a  point  nearly  opposite  the  said  inn,  and  extending  thence,  on  the  side 
of  the  present  road,  and  between  it  and  the  Great  Northern  railway,  to  a  point  where 
it  falls  into  the  said  railway,  and  which  piece  of  land  contains  by  estimation  sixteen 
perches. 

The  defendants  appeared  and  defended  for  the  whole  of  the  land  mentioned  in 
the  writ. 

[175]  The  cause  came  on  to  be  heard  before  Pollock,  C.  B.,  at  the  last  Summer 
Assizes  for  Surrey,  when  a  verdict  was  found  for  the  plaintiff',  subject  to  the  opinion 
of  the  court  upon  the  following  case  : — 

The  Marquis  of  Salisbury,  the  plaintiff",  is  lord  of  the  manor  of  Hatfield,  within 
the  boundaries  of  which  all  the  lands  hereinafter  mentioned  are  situate,  and  is  owner 
of  all  the  wastes  of  the  manor. 

In  the  year  1846,  the  Great  Northern  Railway  Company,  the  defendants,  obtained 
an  act  of  parliament  intitled  "The  Great  Northern  Railway  Act,  1846"  (9  &  10 
Vict.  c.  Ixxi.),  impowering  them  to  make  and  maintain  a  railway  according  to  certain 
plans  and  sections  deposited  as  therein  mentioned.  In  1847,  they  obtained  another 
act  intituled  "  The  Great  Northern  Railway  Deviation  between  London  and  Grantham 
Act,  1847  "  (10  &  11  Vict.  c.  cclxxxvii.),  impowering  them  to  make  certain  deviations  : 
and  the  pai-t  of  their  said  railway  to  which  this  case  refers  is  part  of  such  deviations 
constructed  under  the  powers  of  the  last-mentioned  act  The  Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  18),  and  the  Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  20),  are  incorporated  with  and  form  part  of  the  said  acts. 

The  plans,  sections,  and  schedules  hereinafter  mentioned  accompanied  this  case,  and 
wei'e  to  be  referred  to  as  part  of  it. 

The  plan  or  map  marked  A.  and  the  section  marked  B.  were  copies  of  a  portion 
of  the  deposited  plans  and  sections  of  the  defendants  for  the  parish  of  Hattield, 
through  which  the  railway  was  to  pass,  and  the  schedule  marked  C.  was  a  copy  of 
part  of  the  book  of  reference  to  and  accompanying  the  said  plan  and  section,  and 
contained  by  reference  to  the  figures  on  the  said  plan  and  section  the  names  of  the 
owners  or  reputed  owners,  lessees  or  reputed  lessees,  and  occupiers  [176]  of  the  lands 
in  or  through  which  the  said  alteiations  and  deviations  were  intended  to  be  made 
in  the  said  parish  ;  which  said  plan,  section,  and  book  of  reference  had  been  duly 
deposited,  amongst  others,  with  the  clerks  of  the  peace  for  the  counties  of  Middlesex 
and  Hertford,  and  were  part  of  the  plans,  sections,  and  books  of  reference  mentioned 
in  the  said  act  of  1847.  The  fields  or  pieces  of  land  numbered  respectively  75  and 
79  on  the  plan,  were  at  this  time  the  freehold  property  of  the  plaintiff';  the  part 
numbered  47  was  the  turnpike-road  hereinafter  particularly  mentioned. 

The  defendants  requiring  portions  of  the  land  numbered  75  and  79  on  the  deposited 
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plans  as  above  mentioned,  purchased  and  took  these  portions,  as  well  as  other  lands  of 
the  plaintiff,  under  the  powers  of  their  act.  The  conveyance  from  the  plaintiff  to  the 
defendants  of  the  lands  so  purchased,  bears  date  the  19th  of  October,  1848.  After 
reciting  that  the  said  plans  and  sections  shewing  the  said  proposed  alterations  in  the 
line  of  the  said  railway,  and  also  the  said  book  of  reference  to  the  said  plans  containing 
as  aforesaid  the  names  of  the  owners  or  reputed  owners,  lessees  or  reputed  lessees, 
and  occupiers  of  the  lands  in  or  through  which  the  said  alterations  and  deviations 
were  intended  to  be  made,  had  been  deposited  as  aforesaid,  the  parcels  conveyed  are 
thus  described  "  All  those  the  pieces  or  parcels  of  land  and  hereditaments  particularly 
described  in  the  first  and  second  schedules  hereunto  annexed,  and  all  mines  and  other 
minerals  under,  and  all  timber  and  other  trees,  and  all  rights,  easements,  and  privileges 
whatsoever  belonging  or  in  anywise  appeitaining  to  the  .said  pieces  or  parcels  of  land 
and  hereditaments,  or  any  of  them,  or  any  part  thereof." 

In  the  said  first  schedule  to  the  said  conveyance  are  [177]  described  (among  others) 
the  pieces  or  parcels  of  land  following  : — 


No.  on  plan 
hereto  and  also                  p    -  , 
on  comi)any's                   rarisn. 
deposited  pl.in.'^. 

t 

County. 

Lessee. 

Occupier. 

Quantity. 

1 

75                  Hatfield. 
79 

1 

Hertford. 

Harriet  Webb. 

Same. 

a.    r.    p. 
2     3    0 
1     2  26 

Annexed  to  the  conveyance  was  a  plan  as  mentioned  as  afoi'esaid  in  the  said 
schedule  of  which  the  plan  marked  D.  was  a  copy. 

The  defendants  required  the  land.s  so  purchased,  not  only  for  their  railwaj'  and 
woiks,  but  also  for  the  purpose  of  diverting  a  part  of  a  certain  turnpike-road,  being 
part  of  the  said  old  North  Koad.  They  accordingly  constructed  their  railway  in  the 
line  shewn  in  the  plan  marked  E.  ;  and,  under  the  powers  vested  in  them  by  s.  16  of 
the  Railways  Glauses  Consolidation  Act,  18-1.5  (8  &  9  Vict.  c.  20),  diverted  the  said 
part  of  the  said  turnpike-road  into  the  position  shewn  on  the  same  plan,  carrying  the 
diverted  part  of  the  turnpike-road  over  the  railway  by  a  bridge.  The  effect  of  this 
diversion  was  that  some  portion  of  the  site  of  the  said  part  of  the  said  turnpike-road 
in  its  old  position  ceased  to  form  pai't  of  the  turnpike-road  and  was  stopped  up  by 
the  defemJants,  and  was  discontinued  as  a  public  highway.  F'art  of  the  portion  so 
stopped  up  is  occupied  by  the  defendants'  railway  ;  the  rest,  which  adjoins  the  railway, 
is  the  land  now  claimed  by  the  plaintill',  and  is  coloured  blue,  and  is  marked  A.  B.  C.  D. 
in  tiie  plan  marked  E.     Vide  post,  p.  i)2. 

The  said  plan  marked  E.  is  a  plan  of  this  part  of  the  railway  and  of  the  adjoining 
lands  after  the  construction  of  the  railway  and  the  diversion  of  the  road.  It  shews 
the  land  occupied  by  the  railway  itself  and  the  course  of  the  turnpike-road  as 
diverted.  It  also  shews,  [178]  on  the  west  side  of  the  railway,  and  between  it  and 
the  new  part  of  the  turni)ike-ioad,  three  pieces  of  land, — one  marked  A.  B.  C.  D., 
coloured  blue,  is  a  part  of  the  site  of  the  old  turnpike-road  not  occupied  l)y  the  present 
turnpike-road  as  already  mentioned,  and  is  the  land  claimed  l)y  the  plaintitV,  and  the 
possession  of  which  is  defended  i)y  the  defendants,  in  the  present  action, — another, 
marked  C.  D.  E.  F.,  and  coloured  yellow,  is  part  of  the  land  purchased  from 
Mr.  I'ryor,  and  afterwards  enfranchised  l>y  the  plaintitl'  as  hereinafter  more  fully 
mentioned, — the  remainder,  marked  K.  E.  G.  11.,  and  coloured  pink,  is  part  of  the  land 
conveyed  l)y  the  plaintill  to  the  defcTidants,  as  aliove-rnentioned. 

The  land  beyond  the  piece  A.  B.  C  I).,  which  is  coloured  gi'cen,  is  and  has  l)een 
since  long  before  the  conveyance  to  the  defendants  of  the  land  marked  pink,  the 
freehold  property  of  the  plaintifi'. 

The  pieces  of  land  coloured  yellow,  were  part  of  a  larger  plot  which  was  originally 
waste  ground  of  the  manor  of  Hatfield,  lying  at  the  side  of  the  road,  and  within  the 
lioundary  of  the  manor,  but  which  some  years  before  18-18  had  been  inclosed,  and  was 
held  as  copyhold  of  the  manor.  In  the  year  1848,  it  was  so  held  by  Mr.  Fiyor  who 
conveyed  it  to  the  defendants  under  the  powers  of  the  Lands  Cl.ui.ses  Consolitlation 
Act,    1845;  and   subsequently,   by  deed  dated   the    ISth    of  .luni',    IS.'id,   the  plaiiuiff 
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enfranchised  the  land  so  conveyed  by  Mr.  Pry  or,  to  hold  the  same  to  and  to  the  use 
of  the  defendants. 

The  defendants  purchased  the  land  for  the  new  road  of  and  from  the  plaintiff, 
with  the  exception  of  a  small  part  thereof  coloured  yellow  on  the  plan  E.,  which  they 
purchased  from  the  said  Mr.  Pryor  :  and,  at  the  time  they  diverted  the  said  part  of 
the  old  road,  and  made  the  new  road,  they  intended  that  such  new  road  and  the  soil 
and  freehold  thereof  should  be  gi\'eii  and  [179]  taken  by  way  of  suI)stitution  of  and 
in  exchange  for  the  soil  and  freehold  of  the  said  part  of  the  said  old  I'oad,  and  believed 
that  the  same  would  and  did  vest  in  them  by  reason  of  such  substitution  and  exchange, 
and  took  and  retained  possession  of  the  said  part  of  the  said  old  road  accordingly  for 
the  purposes  of  their  said  railway  and  works. 

The  defendants  so  diverted  the  old  road  as  aforesaid  between  the  26th  of  July  and 
the  2nd  of  August,  1849  and  at  the  same  time  entered  upon  and  took  possession  of 
the  said  piece  of  land  in  question  for  the  purposes  of  their  railway  and  woiks,  and 
inclosed  the  .same  with  a  post  and  rail  fence,  and  have  continued  in  such  possession 
and  occupation  of  the  same  fiom  thence  hitherto  ;  and  the\'  so  entered  and  took 
possession,  and  have  continued  in  such  possession  and  occupation,  with  the  knowledge 
of  the  plaintiff  and  his  agents,  and  of  the  trustees  of  the  old  road  ;  and  the  plaintifl' 
never  to  the  knowledge  of  the  defendants  objected  in  an\'  way  to  the  continuance  of 
the  said  possession  and  occupation  of  the  defendants  until  July,  185(),  when  for  the 
first  time  to  the  knowledge  of  the  defendants  the  plaintiff  asserted  a  light  to  the 
possession  of  the  said  piece  of  land.  The  "defendants  so  entered,  took  possession  of, 
and  occupied  the  said  piece  of  land,  believing  that  they  had  a  right  to  such  possession 
and  occupation,  and  that  the  said  piece  of  land,  as  part  of  the  soil  of  the  said  old  road, 
had  vested  in  them  by  virtue  of  their  said  diversion  of  the  said  old  road,  and  sub- 
stitution of  the  said  new  road,  and  of  their  notices,  and  book  of  reference  and  plans 
accompanying  the  same. 

The  said  piece  of  land,  which  is  within  the  limits  of  deviation,  is  about  three 
hundred  yards  from  the  Northern  point  of  the  station  buildings  of  the  defendants' 
railway  at  Hatfield  ;  the  .sidings  of  which  station  long  before  the  claim  of  the  plaintiff' 
extended  and  still  [180]  extend  by  the  side  of  and  beyond  the  said  piece  of  land. 
The  said  piece  of  land  is  not  used  l>y  the  defendants  for  any  of  the  purposes  of  the 
railway,  but  was  used  by  them  for  the  purposes  of  the  construction  of  the  railway, 
and  is  pei'manently  required  foi'  the  enlai-gement  of  such  sidings,  and  for  the  purposes 
of  the  defendants'  said  railway  and  works  ;  and,  if  the  same  of  right  belongs  to  the 
plaintifl'  (which  the  defendants  dispute),  they  are  and  will  be  ready  and  willing  to 
purchase  the  same  from  the  plaintitt'and  pay  him  compensation  for  the  same,  and  also 
to  pay  to  him  full  compensation  for  the  mesne  profits  or  interest,  according  to  the  true 
intent  and  meaning  of  the  Lands  Clauses  Consolidation  Act,  1845,  whenever  the  right 
thereto  shall  have  been  finally  established  by  law  in  favour  of  the  plaintifl',  according 
to  the  true  intent  and  meaning  of  the  same  act. 

The  part  of  the  road  so  diverted  is  part  of  the  turnpike-road  descrilied  in  the 
following  local  acts  of  parliament  as  the  road  leading  from  the  place  called  (xalley 
Corner,  adjoining  to  Enfield  Chase,  in  the  parish  of  South  Minis,  in  the  county  of 
Middlesex,  and  Lemsford  Mill  in  the  county  of  Hertford  (being  nearly  nine  miles  in 
length) ;  and  by  an  act  passed  in  the  3  G.  2  (e.  10),  for  repairing  the  said  road,  after 
reciting  that  the  said  road,  by  reason  of  many  heavy  carriages  frequently  passing 
through  the  same,  was  become  very  ruinous  and  dangerous  to  travellers,  especially 
in  the  winter  season,  and  that  the  ordinary  course  appointed  bj'  the  laws  and  statutes 
of  this  realm  for  the  repairs  of  the  highways  of  this  kingdom  was  not  sufficient  for 
the  speedy  and  eft'ectual  amending  the  said  road  without  some  other  pro\isions  were 
made  for  that  purpose,  it  was  enacted,  that,  for  the  better  surveying,  ordering,  repairing, 
and  keeping  in  repair  the  road  aforesaid,  certain  persons  therein  mentioned  should  be 
and  were  [181]  thereby  nominated  and  appointed  trustees  for  putting  that  act  in 
execution  ;  and  they,  or  any  five  or  more  of  them,  or  such  person  or  persons  as  they 
or  any  five  or  more  of  them  should  authorize  and  appoint,  should  and  might  erect  or 
cause  to  be  erected  a  gate  or  gates,  turnpike  or  turnpikes,  and  also  a  toll-house  or 
toll-houses  in  cross  *  or  on  any  part  or  parts  of  the  said  road,  and  should  receive  and 
take  the  tolls  and  duties  therein  mentioned ;  and  that  the  money  so  to  be  raised  and 
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cullected  should  be  vested  in  the  suid  trustees,  and  the  same  and  every  part  thereof 
should  be  paid,  applied,  disposed  of,  or  assigned  to  and  for  the  several  uses,  intents, 
and  purposes,  and  in  such  manner  as  is  in  the  said  act  mentioned  and  declared  (the 
reasonable  charges  expended  or  to  be  expended  in  obttiiniiig  that  act  of  parliament 
and  erecting  the  several  tiu-npikes  and  toll-houses  necessary  for  collecting  the  tolls  or 
duties  thereby  directed  to  be  paid  being  first  deducted) ;  and  that  it  should  and  might 
be  lawful  to  and  for  the  surveyor  or  surveyors  of  the  said  turnpike-road,  by  an  order 
under  the  hands  of  the  said  trustees,  or  under  the  hands  of  any  five  or  more  of  them, 
to  make  or  cause  to  be  made  causeway's,  and  to  cut  and  make  di'ains  through,  and  to 
erect  arches  and  bridges  of  brick,  timber,  or  stone  upon,  and  also  to  widen  any  of  the 
narrow  parts  of  the  said  road  by  opening,  clearing,  and  laying  into  the  same  the 
grounds  of  any  person  or  persons  lying  contiguous  thereto  (not  being  a  house,  park, 
garden,  orchard,  planted  walk  or  walks,  or  avenue  to  a  house),  and  also  to  cause  ditches 
or  trenches  to  be  made  in  such  manner  as  the  said  surveyor  or  surveyors  in  their 
respective  places  should  adjudge  necessary,  making  such  reasonable  satisfaction  to  the 
owner  or  occupier  of  such  ground  which  should  be  laid  into  the  said  road,  or  through 
which  any  such  drains  should  be  cut,  or  in  which  any  such  arch  or  arches,  bridge  or 
bridges,  or  causeways,  should  [182]  be  made  as  aforesaid,  for  the  damage  which  should 
or  might  be  sustained  thereby,  as  should  be  assessed  and  adjudged  by  the  justices  of 
the  peace  or  the  major  part  of  them  at  the  next  general  quarter  sessions  to  be  holden 
for  the  county  wherein  the  ground  so  laid  into  the  said  road  should  lie,  or  through 
which  any  such  drain  or  drains,  ditch  or  ditches,  should  l)e  cut,  or  on  which  any  such 
arch  or  arches,  bridge  or  bridges,  or  causeways  should  be  made  or  erected  as  aforesaid, 
in  case  of  any  ditterence  concerning  the  same  ;  and  that  the  toll  or  duty  thereby  granted 
and  made  pavable  should  take  place  and  have  continuance  only  from  and  after  the 
Ist  of  June  then  next  for  and  during  the  term  of  twenty-one  years.  And  by  another 
act  of  parliament  made  and  passed  in  the  17  G.  2,  c.  (1-1),  the  first-mentioned  act 
(except  such  clauses,  matters,  and  things  as  are  thereby  altered  or  varied)  was  contimied 
for  a  further  term  of  twenty-one  years,  and  additional  trustees  were  appointed  :  and 
it  was  enacted  that  the  right,  interest,  and  property  of  all  and  every  the  tiu-npikes 
erected  or  to  be  erected  l>y  \'irtue  of  either  of  the  said  acts,  should  be  vested  in  the 
said  trustees  appointed  or  to  be  appointed  or  elected  to  put  the  said  acts  in  execution  ; 
and  they,  or  any  five  or  more  of  them,  at  their  public  meeting  assembled,  were  thereby 
authorised  and  impowercd  as  they  should  tiiink  proper  to  dispose  of  the  same,  and  to 
bring  actions,  &c. 

And  by  an  act  the  10  G.  :i,  c.  71,  the  said  acts,  and  all  the  tolls  or  duties,  powers, 
penalties,  forfeitures,  exemptions,  articles,  rules,  clauses,  matters,  and  things  therein 
contained  (except  such  as  were  thereby  altered  and  vai-icd),  were  continued  in  force 
for  the  further  period  of  twenty-one  years. 

And,  by  an  act  of  l.s  (}.  ;}  (c.  90),  after  reciting,  tliat,  by  reason  of  the  great  expense 
the  said  trustees  [183]  had  been  at  in  widening  the  .said  road,  and  in  ])urchasing 
messuages  and  lanils  for  that  purpose,  particularly  in  the  town  of  Hatfield,  in  the  said 
county  of  Hertford,  where  the  road  was  so  nai'row  as  to  make  it  ditficult  and  dangerous 
for  two  carriages  to  jiass,  and,  from  the  great  consumption  of  l)allast  by  reason  of  the 
many  iieavy  caniages  passing  and  re-passing  thereon,  the  said  road  could  not  be 
efi'ectually  repaircf!  and  kept  in  repair,  and  the  money  then  due  and  owing  on  the 
credit  of  the  .said  tolls  be  re-paid,  unless  the  said  tolls  were  increased  and  the  term  of 
the  said  acts  furtiier  continued,  it  was  enacted  that  the  said  several  acts  should  be  and 
were  continued  for  a  further  term  of  twenty-one  years. 

By  an  act  of  the  iiJ  G.  3,  c.  xxxiv.,  after  roferr-ing  to  the  said  acts,  it  was  recited 
as  follows, — "And  wher'cas  there  is  now  due  and  owing  upon  the  credit  of  the  tolls 
granted  by  the  said  acts  a  considerable  sum  of  money,  which,  together  with  the 
tolls  collected,  have  been  duly  applied  according  to  the  directions  of  the  said  acts; 
but  tiie  .said  road  cannot  be  w^idened  and  improved  and  made  completely  convenient 
for  travellers  passing  the  .same,  and  be  cHectualiy  repaired  and  l(ei)t  in  repair,  and  the 
money  now  due  and  owing  on  the  credit  of  the  .said  tolls  lie  rc-paid,  unless  the  said 
tolls  are  increased  and  the  term  of  the  said  acts  further  continued,  and  tlie  powers 
thereof  altered  and  enlarged."  And  it  was  enacted  that  the  .said  several  recited  acts, 
and  all  and  every  the  clauses,  authorities,  powers,  penalties,  forfeitui-os,  and  punish- 
ments therein  contained  (except  such  as  relate  to  exemption  from  stamp-duties,  and 
except  such  as  wore  thereby  altered,  varied,  or  repealed),  should  be  and  continuo  in 
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full  force  and  effect,  and,  together  with  this  present  act,  should  be  put  in  execution 
for  the  several  purposes  hereby  and  thereby  intended,  for  and  during  the  term  there- 
inafter [184]  mentioned,  as  fully  and  effectually  in  all  respects  and  to  all  intents  and 
purposes  whatsoever  as  if  the  same  were  expressly  repeated  and  re-euacted  in  the  body 
of  the  act  now  in  recital ;  which  said  term  therel:)y  granted  should  be  and  was  thereby 
declared  to  be  subject  and  liable  to  the  payment  of  all  monies  then  due  and  owing  on 
the  credit  of  the  said  i-ecited  acts,  oi-  which  should  or  might  thereafter  be  borrowed 
or  become  due  on  the  credit  of  the  said  recited  acts  and  this  act,  and  all  interest  due 
and  to  become  due  for  the  same  respectivel}'.  And  it  was  further  enacted  that  it 
should  be  lawful  for  the  said  trustees,  or  any  five  or  more  of  them,  at  any  meeting  (if 
they  should  think  proper),  to  order  and  cause  to  be  built  upon  any  parts  of  the  said 
road  as  to  them  should  seem  most  eligible  and  expedient,  a  crane,  machine,  or  engine, 
with  suitable  buildings  thereto,  proper  for  the  weighing  of  carts,  waggons,  or  carriages 
conveying  an}'  goods,  wares,  or  merchandize  whatsoever;  and  that  it  should  be  lawful 
for  the  said  trustees  to  let  and  demise,  either  with  or  without  the  tolls,  the  weighing 
cranes,  machines,  and  engines  which  might  be  erected  by  virtue  of  the  said  act  of  the 
1  3  G.  3  ;*  and  that,  if  any  money  should  be  agieed  or  awarded  to  be  paid  for  any 
lands,  tenements,  or  hereditaments,  purchased,  taken,  or  used  by  virtue  of  the  powers 
of  the  said  recited  acts  and  this  act,  for  the  purposes  thereof,  should  belong  to  any 
corporation,  feme  coveit,  infant,  lunatic,  or  person  or  persons  under  any  other  disal)ility 
or  incapacity,  such  money  should,  in  case  the  same  should  amount  to  the  sum  of  2001., 
with  all  convenient  speed  be  paid  into  the  (""auk  of  England  in  the  name  and  with  the 
privity  of  the  accountantrgeneral  of  the  high  court  of  Chancery,  to  be  placed  to  his 
account,  "  Ex  parte  the  trustees  for  executing  the  said  recited  acts  and  this  act,"  to 
the  intent  that  such  money  should  be  applied  under  the  [185]  direction  and  with  the 
approbation  of  the  said  court,  to  be  signitied  by  an  order  made  upon  a  petition  to  be 
preferred  in  a  summary  wa\'  by  the  person  or  persons  who  would  ha\'e  been  entitled 
to  the  rents  and  profits  of  the  said  lands,  tenements,  or  hereditaments,  in  the  purchase 
of  the  land-tax,  or  discharge  of  any  debt  or  debts,  or  such  other  incumbrance,  or  part 
thereof,  as  the  said  court  should  authorize  to  be  paid,  afiecting  the  same  lands,  tene- 
ments, or  hereditaments,  or  affecting  other  lands,  tenements  or  hereditaments  stiuiding 
settled  therewith  to  the  same  or  the  like  uses,  intents,  or  purposes  ;  oi-,  where  such  money 
should  not  be  so  applied,  then  the  same  should  be  laid  out  and  invested,  under  the  like 
direction  and  approbation  of  the  said  court,  in  the  purchase  of  other,  lands,  tenements, 
or  hereditaments,  which  should  be  conveyed  and  settled  to,  for,  and  upon  such  and  the 
like  uses,  trusts,  intents,  and  purposes,  and  in  the  same  manner,  as  the  lands,  tenements, 
and  hereditaments  which  should  be  so  purchased,  taken,  or  used  as  aforesaid,  stood 
settled  or  limited,  or  such  of  them  as  at  the  time  of  making  such  conveyance  and  settle- 
ment should  be  existing,  undetermined,  and  capable  of  taking  effect ;  and,  in  the  mean- 
time and  until  such  purchase  should  be  made,  the  said  money  should,  l)y  order  of  the 
court  of  Chancery,  upon  application  thereto,  be  invested  l)y  the  said  accountant-general 
in  his  name  in  the  purchase  of  31.  per  Centum  Consolidated  or  31.  per  Centum  Keduced 
Bank  Annuities ;  and,  in  the  meantime  and  until  the  said  Bank  Annuities  should  be 
ordered  by  the  .said  court  to  be  sold  for  the  purposes  afoiesaid,  the  dividends  and 
annual  produce  of  the  said  Consolidated  or  Keduced  Bank  Annuities  should  from  time 
to  time  be  paid  b}'  order  of  the  said  court  to  the  person  oi'  persons  who  would  for  the 
time  being  have  been  entitled  to  the  rents  and  profits  of  the  [186]  lands,  tenements, 
and  hereditaments  so  thereby  directed  to  be  purchased,  in  case  such  purchase  or  settle- 
ment were  made  ;  and  that,  if  any  money  so  agieed  or  awarded  to  be  paid  for  any 
lands,  tenements,  or  hereditaments  purchased,  Uiken,  or  used  for  the  purposes  afore- 
said, and  l)elonging  to  any  corporation,  or  to  any  person  or  persons  under  an  v  disability 
or  incapacity  as  aforesaid,  .should  be  less  than  the  sum  of  2001.,  and  should  amount  to 
the  sum  of  2<>1.,  then  and  in  all  such  cases  the  same  should,  at  the  option  of  the  person 
or  persons  for  the  time  being  entitled  to  the  rents  and  pi'ofits  of  the  lands,  tenements,  or 
hereditaments  so  purchased,  taken,  or  used,  or  of  his,  her,  or  their  guardian  or  guardians, 
committee  or  committees,  in  case  of  infancy  or  lunacy,  to  be  signified  in  writing  under 
their  respeeti^•e  hands,  be  paid  into  the  bank  in  the  name  and  with  the  privity  of  the 
said  accountant-general  of  the  high  court  of  Chancery,  and  be  placed  to  his  account  as 
aforesaid,  in  order  to  be  applied  in  manner  thereinbefore  directed,  or  otherwise  the 
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same  sliuuld  bo  paid,  at  thu  like;  option,  to  two  trustees  to  be  nominated  b\'  tlie  person 
or  persons  making  such  option,  and  approved  of  by  tive  or  more  of  the  said 
trustees  (such  nomination  and  approbation  to  be  signified  in  writing  under  the 
iiands  of  the  nominating  and  approving  parties),  in  order  that  such  principal 
money  and  the  dividends  arising  thereon  might  be  applied  in  any  manner  there- 
inbefore directed,  so  far  as  the  ease  was  applicable,  without  obtaining  or  being 
reijuired  to  obtain  the  direction  and  approbation  of  the  court  of  Chancery  ;  and 
that,  where  such  money  so  agreed  or  awarded  to  be  paid  as  next  before  men- 
tioned should  be  less  than  201.,  then  and  in  such  cases  the  same  should  be 
applied  to  the  use  of  the  person  or  persons  who  would  for  the  time  being 
have  been  entitled  to  the  rents  and  profits  of  the  lands,  tenements,  or  heredita- 
[187]-ments  so  purchased,  taken,  or  used  for  the  purposes  of  the  said  recited  acts  and 
this  act,  and  in  such  manner  as  the  said  trustees  should  think  fit,  or  in  case  of  infancy 
or  lunacy;  then  to  his,  her,  or  their  guardian  or  guardians,  committee  or  committees, 
to  and  for  the  use  and  benefit  of  such  person  or  persons  so  entitled  respectively  ;  and 
that,  in  case  the  person  or  persons  to  whom  any  sum  or  sums  of  money  should  be 
awarded  for  the  purchase  of  any  lands,  tenements,  or  hereditaments  to  be  purchased 
l)y  virtue  of  the  said  recited  acts  and  this  act,  should  refuse  to  accept  the  same,  or 
should  not  be  able  to  make  a  good  title  to  the  premises  to  the  satisfaction  of  the  said 
trustees  or  any  five  or  more  of  them,  or  in  case  such  person  or  persons  to  whom  such 
sum  or  sums  of  money  should  be  so  awarded  as  afore-said  could  not  be  found,  or  if  the 
person  or  persons  entitletl  to  such  lands,  tenements,  or  hereditaments  were  not  known 
or  discovered,  then  and  in  every  such  case  it  should  and  might  be  lawful  to  and  for 
the  said  trustees,  or  any  five  or  more  of  them,  to  order  the  said  sum  or  sums  of  money 
so  awarded  as  aforesaid  to  be  paid  into  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  accountant-general  of  the  court  of  chancery,  to  be  placed  to  his 
account  to  the  credit  of  the  parties  interested  in  the  said  lands,  tenements,  or  heredita- 
ments (describing  them),  subject  to  the  order,  control,  and  disposition  of  the  said 
court  of  Chancery,  which  said  coui't  of  Chancery,  on  the  application  of  any  person  or 
persons  making  claim  to  such  sum  or  sums  of  money,  or  any  part  thereof,  by  motion 
or  petition,  should  be  and  was  thereliy  impowered,  in  a  summary  way  of  proceeding, 
or  otherwise  as  to  the  same  court  should  seem  meet,  to  order  the  same  to  be  laid  out 
an.l  invested  in  the  public  funds,  and  to  order  distribution  thereof,  oi'  jiayment  of  the 
di\'idcnds  thereof,  according  to  the  I'espective  estate  or  estates,  title,  or  [188]  interest 
of  the  person  or  persons  making  claim  thereunto,  and  to  make  such  other  oixler  in  the 
premises  as  to  the  said  court  should  seem  just  and  reasonable ;  and  the  cashier  or 
cashiers  of  the  Bank  of  England  who  should  receive  such  sum  or  sums  of  money,  were 
tliere])y  required  to  give  a  receipt  or  receipts  for  such  sum  or  sums  of  money, 
mentioning  and  specifying  for  what  and  for  whose  use  the  same  was  I'eccived,  to  such 
person  or  pei'sons  as  should  pay  any  such  sum  or  sums  of  money  into  the  bank  as 
aforesaid  ;  and  that,  wiiere  any  (juestion  should  arise  touching  tlie  title  of  any  person 
to  any  monc}'  to  be  paid  into  the  Bank  of  I'^ngland  in  the  name  and  with  the  privity 
of  the  accountant-general  of  the  court  of  Chancery  in  pursuance  of  this  act,  for  the 
purchase  of  any  lands,  tenements,  or  hereditaments,  or  of  any  estate,  right,  or  interest 
in  any  lands,  tenements,  or  hereditaments  to  be  purchased  in  pursuance  of  the  .said 
lecitcd  acts  and  this  act,  or  to  any  Bank  Annuities  to  be  purchaseil  with  such  money, 
or  the  dividends  or  interest  of  any  such  Bank  Ainuiities,  the  person  or  persons  who 
should  have  lieen  in  possession  of  such  lands,  tenements,  or  hereditaments  at  the  time 
of  such  purchase,  and  all  persons  claiming  under  such  person  or  persons,  or  under  the 
]josscssion  of  such  person  or  persons,  should  be  deemed  and  t;iken  to  have  been  law- 
fully entitled  to  such  l.uifls,  tenements,  or  hereditaments  according  to  such  possession, 
until  the  conti'ary  should  be  shewn  to  the  satisfaction  of  the  said  court  of  Chancery, 
and  the  dividends  (jr  inlei'est  of  the  Baid<  Annuities  to  be  purchased  with  such  money, 
and  also  the  capital  of  such  Bank  Annuities,  should  be  paid,  ap])lic(l,  and  disposed  of 
accordingl\',  unless  it  should  be  made  appear  to  the  .said  court  that  such  possession 
was  a  wrongful  po-ssession,  .uid  that  some  other  per.son  or  ])ersons  was  or  wci'c  law- 
fully entitled  to  sucii  lands,  tenements,  or  liercdila-[189]  iiicnts,  or  to  some  estate  or 
interest  thei'ein  ;  and  that,  where,  by  reason  of  any  disability  or  incapacity  of  the 
))erson  or  ])ersoiis  or  the  corporation  entitled  to  any  lands,  tenements,  or  heredit.imcnts 
to  be  purchased  under  the  authority  of  the  .said  recited  acts  and  this  acts,  the  purcluisc- 
money  for  the  same  should  be  required  to  be  paid  into  the  court  of  Chancery,  and  to 
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be  applied  in  the  purchase  of  other  lands,  tenements,  or  hereditiinients  to  be  settled 
to  the  like  uses  in  pursuance  of  the  said  i-ecited  acts  and  this  act,  it  should  and  might 
be  lawful  to  and  for  the  said  court  of  Chancery  to  order  the  expenses  of  all  purchases 
from  time  to  time  to  be  made  in  pui'svianee  of  the  said  recited  acts  and  this  act,  or  so 
much  of  such  expenses  as  the  said  court  should  deem  reasonable,  to  be  paid  by  the 
said  trustees,  or  any  tive  or  more  of  them,  out  of  the  monies  to  be  received  by  virtue 
of  the  said  i-ecited  acts  and  this  act,  who  should  from  time  to  time  pay  such  sums  of 
money  for  such  purposes  as  the  said  court  should  direct. 

And  it  was  further  enacted  that  the  tei-ms  granted  by  the  said  recited  acts  should 
upon  the  20th  of  October,  1)S<J9,  cease  and  determine;  and  that  the  said  acts  (subject 
to  the  alterations  in  this  act  mentioned)  and  this  act  should  from  thenceforth  continue 
and  be  in  force  and  be  executed  for  and  dui-ing  the  term  of  twenty-one  years,  and 
from  thence  to  the  end  of  the  next  session  of  parliament. 

And  by  an  act  of  the  1  W.  4,  c.  Ix.,  after  referring  to  the  said  acts,  and  reciting 
that  it  was  expedient  that  the  term  and  powers  of  the  said  acts  should  be  enlarged, 
some  additional  powers  granted,  and  the  tolls  granted  by  the  said  acts  increased  ;  and 
that  it  would  facilitate  the  execution  of  the  objects  before  mentionefl  if  the  said  acts 
weie  i-epealed,  and  if  othei'  powers  and  provisions  were  gianted  and  made  instead 
[190]  thereof,  and  were  eml)odied  in  one  act,  and  reciting  that  an  act  was  passed  in 
the  5th  year  of  his  late  Majesty  King  George  the  4th,  intituled  "an  act  for  enabling 
justices  of  the  peace  for  ridings,  divisions,  or  sokes,  to  act  as  trustees  for  repairing 
and  amending  turnpike  roads,"  it  was  enacted  that  the  said  recited  acts  should  be  and 
the  same  were  thereby  declared  to  be  repealed  :  and  it  was  fui'thei-  enacted  that  the 
act  now  in  recital  should  be  put  in  execution  for  and  during  the  term  thereinafter 
mentioned  for  the  purpose  of  repairing  and  maintaining  in  repair  the  said  turnpike- 
i-oad,  and  that  the  said  recited  act  passed  in  the  5th  year  of  the  reign  of  his  late 
Majesty  King  Geoi'ge  the  4th,  and  all  and  every  the  powers  and  provisions  therein 
contained  (except  so  far  as  they  ai'e  repealed  oi'  altered  by  this  act),  should  be  as  \'alid 
and  efiectual  for  carrying  this  act  into  execution  as  if  they  had  been  repeated  and 
re-enacted  in  the  body  of  this  act;  and  that  all  his  Majesty's  justices  of  the  peace  in 
and  for  the  counties  of  Middlesex  and  Hertford,  with  certain  persons  therein  named, 
and  their  successors,  being  duly  (jualitied  according  to  the  provisions  and  directions  of 
the  several  acts  for  regulating  turnpike-roads  in  England,  should  be  and  they  were 
thereby  appointed  trustees  for  carrying  into  execution  this  act :  and  that  it  should  be 
lawful  for  the  said  trustees  to  continue  all  and  every  or  any  of  the  toll-gates,  toU-bai's, 
and  toll-houses,  and  weighing-machines  then  standing  and  being  upon  the  .said  turnpike- 
road,  01'  upon  the  sides  thereof,  and  also  to  erect  or  build  in  lieu  thereof,  or  in  addition 
thei'cto,  upon  the  said  road,  or  any  part  thereof,  or  upon  the  sides  thereof,  or  any 
part  thereof,  when  and  where  and  as  they  shall  judge  proper,  any  toll-gates  or  toll- 
bars,  toll-houses,  and  weighing-machines,  with  out-houses  and  conveniences  thereto, 
and  to  take  in  and  inclose  suitable  garden  spots  for  such  toll-houses  [191]  not 
exceeding  one  eighth  part  of  a  statute  acre  each,  as  they  should  judge  proper,  and 
from  time  to  time  to  alter  or  to  take  down  and  re-build,  or  to  discontinue  and  remove 
the  same,  or  any  of  them,  as  they  the  said  trustees  should  think  proper  ;  and  that  the 
last-mentioned  act  should  continue  in  force  for  the  term  of  tbii-ty-oiie  years. 

The  said  Marquis  of  Salisbury,  being  afterwards  desirous  of  altering  the  course  of 
another  part  of  the  said  turnpike-road,  which  other  part  passed  through  land  of  the 
said  Marquis,  and  which  said  proposed  deviation  or  substituted  part  of  the  said  road 
was  also  intended  to  pass  through  and  over  other  land  of  the  said  Marquis,  he  the 
said  Mart[uis  promoted  the  passing  of  another  act  of  parliament  in  the  9th  year  of  the 
i-eign  of  Her  present  Majesty  Queen  Victoiia  for  enabling  the  trustees  of  the  Enfield 
Chase  Koad  to  make  the  said  last-mentioned  deviation  or  alteration  of  the  said  turnpike- 
road,  being  a  deviation  or  alteration  of  the  said  turnpike-road  other  and  ditlerent 
fi-om  the  said  deviation  or  alteration  so  made  by  the  defendants  ;  by  which  kist- 
mentioned  act,  after  the  authorising  of  the  last-mentioned  deviation  and  alteration, 
and  after  reciting  that  part  of  the  said  road  would,  after  the  making  of  the  said 
deviation  or  alteration,  become  unnecessary  or  useless  to  the  public,  it  was  enacted 
that  such  part  should  cease  to  be  under  the  control  of  the  said  trustees,  and  should  be 
stopped  up  and  discontinued  as  a  public  highway,  and  should  thenceforth  vest  in  the 
said  Marcjuis,  the  owner  of  the  adjoining  lands,  his  heirs  and  assigns  for  ever ;  and 
that  the  freehold  and  inheritance  of  any  lands  to  be  purchased  by  the  said  trustees  for 
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the  purposes  of  the  same  deviation  of  the  said  road,  in  case  the  same  should  be  of 
freehold  teniire,  and,  in  case  the  same  should  be  of  any  other  tenure,  the  estate  and 
interest  therein,  should  not  (notwithstandina;  any  provisions  in  any  of  the  acts  in  force 
for  rcLTulating  [192]  turnpike-roads  in  England,  by  means  of  any  such  purchase  or  any 
conveyances  or  assurances  made  in  pursuance  thereof,  be  vested  in  the  said  trustees, 
but  such  freehold  and  inheritance,  or  the  estate  and  interest  in  such  lands,  should, 
notwithstiindiug  such  piuehase  and  conveyance  or  assurance,  lemain  and  be  vested  in 
the  persons  in  whom  the  same  was  invested  immediately  prior  to  such  purchase  by 
the  said  trustees,  and  the  said  trustees  should,  by  means  of  such  purchase  and  convey- 
ance or  assurance,  be  entitled  to  a  peipetual  right  of  way  in,  over,  or  upon  the  lands 
so  purchased  by  them ;  and  if  at  any  time  any  land  purchased  by  the  said  trustees 
under  the  authority  of  that  act  should  not  be  wanted  for  the  purposes  thereof,  and 
the  road  for  which  the  same  was  purchased  should  cease  to  be  a  highway,  then  the 
right  of  way  in  or  upon  the  said  lands  should  cease  and  be  extinguished,  and  the  free- 
hold and  inheritance,  and  the  said  lands  in  ease  the  same  should  be  of  freehold  teiun-e, 
and  the  estate  and  interest  in  such  lands  in  case  the  same  should  be  of  any  other 
tciun-e,  should  be  and  remain  in  the  persons  then  entitled  to  the  same,  freed  and 
discharged  from  such  right  of  way. 

The  court  was  to  have  the  power  to  draw  all  inferences  of  fact. 

The  plaintiff  contended  that  he  was  entitled  to  the  possession  of  the  piece  of  land 
coloured  blue  in  the  plan  marked  E.,  and  before  the  diversion  of  the  road  he  was 
owner  of  the  soil,  subject  to  the  easement  in  favour  of  the  public,  and  that  the  effect 
of  the  diversion  was  only  to  extinguish  this  easement. 

The  defendants  contended, — first,  that  the  soil  of  the  part  of  the  road  in  question 
was  not  vested  in  the  plaintiff, — secondly,  that,  if  vested,  the  whole  or  some  part 
thereof  passed  to  the  defendants  by  virtue  of  their  purchase, — thirdly,  that  if  not 
previously  [193]  vested  in  the  defendants  by  their  purchase,  yet  it  became  vested  in 
them  by  reason  of  the  deviation  and  substitution  mentioned  in  the  case, — fourthly, 
that,  if  the  defendants  were  mistaken  as  to  their  right  to  the  land,  still  the  plaintiff 
was  not  entitled  to  the  possession  thereof,  the  defendants  being  ready  and  willing  to 
pay  for  the  same  whenever  the  plaintift''s  title  thereto  should  have  been  established. 

Lush,  Q.  C.  (with  whom  were  Manisty,  Q.  C,  and  H.  Lloyd),  for  the  plaintiff  (a). 
The  local  acts  set  out  in  the  case  converted  the  road  in  question,  which  was  an  old 
parish  road,  into  a  turnpike-road.  [Byles,  J.  In  general,  turnpike-acts  have  no  effect 
upon  the  ownership  of  the  soil.]     None  whatever. 

[194]  1.  The  first  point  relied  upon  by  the  defendants  is,  that  the  soil  of  the 
part  of  the  turnpike-road  in  question  was  not  vested  in  the  plaintiff".  Now,  the  case 
states  that  he  is  the  owner  of  the  freehold  on  both  sides  of  the  road.  The  presump- 
tion of  law,  thoiefore,  is,  that  he  is  the  owner  of  the  soil  of  the  road.  Besides,  he  is 
lord  of  the  manor,  and  as  such  owner  of  the  wastes  lying  on  the  sides  of  the  road. 
The  case  discloses  acts  of  ownership  exercised  over  the  spot  by  the  plaintili'  prior  to 
the  year  1848.     As  lord  of  the  manor  he  granted  a  strip  of  land  on  the  side  of  this 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"  L  That,  at  the  time  of  the  conmiencemcnt  of  this  action,  he  was  entitled  to  the 
possession  of  the  land  claimed,  and  is  now  entitled  to  recover  possession  thereof : 

"  i.  That,  before  the  divension  of  the  road,  the  soil  and  freehold  of  this  piece  of 
land  (subject  to  the  easement  in  favour  of  the  public)  was  vested  in  him  either  as 
owner  of  the  adjoining  land  on  both  sides  or  as  lord  of  the  manor  : 

"  .3.  That  no  ])art  of  this  piece  of  land  was  conveyed  to  the  defendants  l)y  the 
plaintiff,  or  passed  to  the  defendants  by  virtue  of  their  purchase  deed  of  the  lilth 
of  October,  1848  : 

"4.  That  the  cfl'ect  of  the  diversion  of  the  said  i()a<l  was  mercl}'  to  extinguish 
the  easement  to  wliii^h  the  public  were  cnlitled  over  this  piece  of  laud  : 

".'5.  That  the  plaintiff  is  not,  by  his  knowlcilgc  of  ceiUiiu  proceedings  of  Iho 
defendants,  as  stated  in  the  case,  deprived  of  his  right  to  the  jjosscssion  of  the  said 
piece  of  land  : 

"6.  Th;it  this  action  of  (ejectment  is  i-ightly  brought  by  the  [)lainlitr  in  order  to 
his  finally  establishing  his  right  to  the  said  piece  of  land,  and  that  ho  is  entitled  to 
the  judgment  of  the  court,  whatever  may  be  the  rights  of  the  dcfeud.ints  under  tho 
Lauds  Clauses  Consolidation  Act,  184.'3,  or  otherwise." 
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very  I'oad  to  one  Piyor,  to  hold  of  him  us  lord  of  the  manor  ;  and  the  defendants, 
having  acquired  Pryor's  title,  take  an  enfranchisement  from  the  plaintift'.  Unless, 
therefore,  the  railway  act,  or  some  other  act  of  pai'liament,  or  some  deed,  has  di\ested 
the  soil  and  freehold  of  the  spot  in  question  out  of  the  plaintilT,  he  has  it  still. 

2.  The  next  ground  of  objection  is,  that,  if  the  land  in  question  ever  was  vested 
in  the  plaintiff',  the  whole,  or  .some  pai't  thereof,  passed  to  and  vested  in  the  defen- 
dants by  virtue  of  the  conveyance  to  them  by  the  plaintift".  The  description  of  the 
parcels  in  the  deed,  as  well  as  in  the  schedule  and  plans,  which  are  referred  to,  the 
numliers,  and  the  measurement,  all  concur  in  excluding  the  road  in  question,  which 
is  treated  as  a  totally  distinct  thing.  Indeed,  it  is  manifest  that  the  deed  did  not 
contemplate  ;uiy  dealing  with  the  soil  of  the  road,  both  parties  evidently  assuming 
that  it  was  vested  in  the  trustees  under  the  local  tui-npike-acts.  Besides,  this  not 
being  the  case  of  a  voluntary  bargain,  but  a  compulsory  sale  under  the  powers  of  a 
railway  act,  no  presumption  arises  in  favour  of  the  puichaseis.  [Crowder,  .i.  If 
this  had  been  an  ordinary  conveyance  of  two  pieces  of  land  intersected  by  a  road,  do 
you  deny  that  it  would  pass  the  soil  cf  the  road?]  By  such  [195]  language  as  is 
found  in  this  deed,  it  is  submitted  that  it  would  not  pass :  and,  furthei',  it  is  sub- 
mitted that  the  couit  will  lie  more  slow  to  diaw  inferences  in  favour  of  parties  t-aking 
land  compulsorily,  than  they  would  be  in  an  ordinary  case  of  purchase  and  sale.  As 
to  a  portion  of  the  road,  it  may  be  said  that  it  passed  by  the  grant  to  Pryor.  It  is 
plain,  ho v\  ever,  that  the  plaintift',  as  lord  of  the  manor,  had  no  intention  by  that 
grant  to  deal  with  any  portion  of  his  rights  in  the  soil  of  the  road. 

3.  Then,  it  is  said,  that,  assuming  that  the  old  road  was  not  vested  in  the  defen- 
dants by  their  purchase,  it  became  vested  in  them  by  reason  of  the  deviation  and 
substitution  of  the  turnpike-road  mentioned  in  the  special  case.  That  question  turns 
upon  the  eft'ect  which  is  to  be  given  to  the  provisions  of  the  Railway  Clauses  Con- 
solidation Act,  8  &  9  Vict.  c.  20.  The  16th  section  of  that  act  impowers  the  com- 
pany, subject  to  the  provisions  and  restrictions  in  that  and  the  special  act,  and  any 
act  incorpor  ted  therewith,  for  the  purpose  of  constructing  the  railway,  am  ngst  other 
things,  to  dixei-t  o:-  alter  as  well  temporarily  as  permanently,  the  course  of  any  roads, 
&c.,  or  raise  or  sink  the  level  of  any  such  roads,  &c.,  i  i  order  the  more  conveniently 
to  carry  the  same  over  or  under  or  by  the  side  of  the  railway,  as  they  might  th  nk 
proper.  The  53rd  section  enacts,  that,  "  if,  in  the  exercise  of  the  power.^  by  this  or  the 
special  act  granted,  it  be  found  necessary  to  cross,  cut  thiough,  i-aise,  sink,  or  use 
any  part  of  any  road,  whether  carriage-road,  horse-i'oad,  i ram-road,  or  railway,  either 
public  or  piivate,  so  as  to  render  it  impassable  for,  or  dangerous,  or  extraordinarily 
inconvenieit  lo,  passengers  or  carriages,  or-  to  the  persons  entitled  to  the  use  theieof, 
the  company  shall,  before  the  commencement  of  anv  such  operations,  cause  a  sufficient 
road  to  be  made  instead  of  the  road  to  be  interfered  with,  and  shall  at  their  own 
expense  [196]  maintain  such  sulistituted  road  in  a  state  as  convenient  for  passengers 
and  carriages  as  the  r  ad  so  interfered  with,  or  as  nearly  so  as  may  be."  The  54th 
section  imposes  a  penalty  on  the  company  if  they  omit  to  cause  another  sufticient  road 
to  be  made  before  they  interfere  with  any  such  existing  road.  The  55th  section 
enables  persons  sustaining  any  special  damage  from  the  interruption  of  a  road  to 
maintain  an  action.  And  then  comes  the  56th  section,  which  enacts,  tliat,  "if  the 
road  so  interfered  with  can  be  restored  compatibly  with  the  formation  and  use  of  the 
railway,  the  same  shall  be  restored  to  as  good  a  condition  as  the  same  was  in  at  the 
time  when  the  same  was  ttrst  interfered  with  hy  the  company,  or  as  near  thereto  as  may 
be  ;  and,  if  such  road  cannot  be  restored  compatibly  with  the  formation  and  use  of 
the  railway,  the  company  shall  cause  the  *  new  or  substituted  road,  or  some  other 
sufficient  substituted  road,  to  be  put  into  a  permanently  substantial  condition, 
equally  convenient  as  the  former  road,  or  as  near  thereto  as  circumstances  will  allow  ; 
and  the  former  road  shall  be  restored,  or  the  substituted  road  put  into  such  condition 
as  aforesaid,  as  the  case  may  be,  within  the  following  periods  after  the  first  operation 
on  the  former  road  shall  have  been  commenced,  unless  the  trustees  or  parties  having 
the  management  of  the  road  to  be  restored,  by  writing  under  their  hands,  consent 
to  an  extension  of  the  period,  and  in  such  case  within  such  extended  period  ;  that  is 

*  In  the  quart)  and  octavo  editions  of  the  statutes,  "a"  is  inserted  here.  But,  in 
the  folio  (which  is  a  facsimile  of  the  thing  which  now  stands  for  the  parliament-roll), 
the  definite  article  is  used. 
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to  siiy,  if  the  road  be  a  turnpike-road,  within  six  months,  and,  if  the  road  be  not  a 
turnpike-road,  within  twelve  months."  Nothing  is  there  .said  as  to  the  soil  of  the 
old  road  being  ve.sted  in  the  company.  The  ver}'  existence  of  the  provisions  which 
will  be  relied  on  in  the  turnpike-acts  affords  an  argument  against  the  company.  The 
material  provisions  of  the  General  Tuinpike-Act,  3  G.  4,  c.  126,  which  bear  upon  this 
question  are  the  S3rd,  [197]  S6th  and  S8th  sections.  The  S3rd  section  enacts  "  that 
it  shall  be  lawful  for  the  trustees  or  commissioners  of  every  turnpike-road,  and  they 
are  hereby  fully  authorized  and  impowered,  from  time  to  time,  to  make,  divert,  shorten, 
vary,  alter,  and  improve  the  course  or  path  of  any  of  the  several  and  i-espective  roads 
under  their  care  and  management,  or  of  any  part  or  parts  thereof,  and  to  divert, 
shorten,  vary,  alter,  and  improve  the  course  or  path  of  any  of  the  said  several  and 
respective  roads  through  or  over  any  commons  or  waste  grounds  or  uncultivated  lands, 
without  making  satisfaction  for  the  same,  and  also  through  or  over  any  private  lands, 
tenements,  or  hereditaments,  tendering  and  making  satisfaction  to  the  owners  thereof 
and  persons  interested  therein  for  the  damage  they  shall  sustain  thereby  ;  and  it  shall 
and  may  be  lawful  for  the  .said  trustees  or  commissioners,  and  for  their  surveyor  or 
surveyors  and  workmen,  with  or  without  carriages  or  cattle,  from  time  to  time  to 
enter  upon  any  such  commons  or  waste  grounds,  or  uncultivated  lands,  private  lands, 
tenements,  or  hereditaments  as  aforesaid  through  or  over  which  the  said  road,  or  the 
widenings  and  alterations  thereof,  pass  or  are  intended  to  pass,  and  to  stake  out  and 
make  the  same  in  such  manner  as  the  said  trustees  or  commissioners  shall  think 
necessary  oi-  proper,  without  being  thereby  subject  or  liable  to  be  deemed  a  tres 
passer  or  trespassers,  or  to  any  tine,  penalty,  or  forfeiture  for  entering  or  continuing 
upon  any  part  or  parts  of  such  lands,  tenements,  and  hereditaments  respectively  for 
any  of  the  purposes  aforesaid."  The  S-ith  section  enables  the  trustees  or  commis- 
sioners of  any  turnpike-road  to  contract  for  the  purchase  of  lands,  &c.  for  widening, 
diveiting,  altering,  and  improving  the  road.  The  8.5th  provides  for  the  mode  of 
a.scertaining  the  value  of  lands  required  for  those  purposes,  where  persons  interested 
neglect  or  [198]  refuse  to  treat.  The  86th  section  enacts  "  that  every  sum  of  money 
or  recompense  to  be  agreed  for  or  assessed  as  aforesaid,  shall  he  paid  out  of  any 
moneys  in  the  hands  of  the  said  trustees  or  commissioners,  or  out  of  the  tolls  granted 
b\'  the  act  for  making  and  repairing  such  turnpike-r.ad,  or  out  of  the  moneys  to  be 
l)ori-owed  on  the  credit  thereof,  to  the  party  or  parties  or  penson  or  persons  entitled 
thereto,  or  to  their  agents,  or  into  the  Bank  of  England,  in  manner  by  this  act  directed 
(as  the  case  may  l)e) ;  and,  upon  such  paymenf  ti  such  parties  or  persons,  or  their 
agents,  or  into  the  Bank  of  England,  and  after  thirty  days'  notice  thereof  given  to 
such  parties  or  persons,  oi'  to  their  agents,  or  left  at  their  respecti\e  usual  places  of 
abode,  or  with  the  tenant  or  tenants  in  possession  of  such  lands,  tenements,  heredita- 
ments, and  premises  then  such  lands,  tenements,  hereditaments,  and  premises  respec- 
tively shall  be  vested  in  such  trustees  or  commi.ssioncrs,  and  shall  and  may  be  t«ken 
and  usefl  for  the  purposes  of  such  act :  and  such  lands,  and  the  site  of  such  binds,  tene- 
ments, hereditaments,  and  premises,  shall  be  laid  into  and  made  part  of  the  road,  in 
such  manner  as  the  said  trustees  or  commissioners  .shall  direct,  and  shall  be  repaired 
and  kept  in  repair  by  such  trustees  or  commissioners,  by  the  same  ways  and  means 
as  any  other  part  of  the  ro;id  under  their  nianngement  is  or  ought  to  be  ke])t  in  repair  ; 
and  all  parties  and  persons  whomsoever  shall  be  divested  of  all  right  and  title  to  such 
lands,  tenements,  and  hereditaments  ;  and,  after  such  new  road  shall  be  com])lcted,  the 
lands  or  groiuids  constituting  any  former  roads  or  road,  or  so  nuich  and  such  part  or 
parts  thereof  as  in  the  judgment  of  the  said  trustees  or  commissioners  may  thereby 
become  necessary,  or*  shall  and  may  bi;  stojjped  up  and  discontinued  as  public  high- 
ways (unless  leading  over  some  moor,  heath,  common,  uncultivatci  1  land,  ot'  waste  ground, 
01'  [199]  to  some  church,  mill,  village,  town,  or  place,  land.s  or  tenements,  to  which  such 
new  road  or  roads  doth  not  or  do  not  immediately  lead,  and  which  may  therefore  be 
deemed  proper  to  1)6  kept  open,  either  as  a  public  or  private  way  or  ways,  for  the  use 
of  any  inhabitant  at  large,  or  any  individual  or  individuals),  and  shall  be  vested  in 
and  shall  and  may  be  sold  and  conveyed  by  the  .said  trustees  or  commissioners,  in  the 
manner  herein  mentioned,  for  the  best  price  that  can  be  gotten  for  the  same,  and  the 
money  arising  Ijy  such  .sale  .shall  be  applied  for  the  purposes  of  the  act  for  rci)airing 
and  maintaining  such  turnpike-roud,"  &e.     And  the  88th  section  enacts,  "  that,  when 

♦  Sic. 
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any  turnpike-road  shall  lie  diverteil  ov  turned,  and  the  new  road  shall  be  mide  and 
completed,  such  new  road  shall  lie  in  lieu  of  the  old  road,  and  shall  be  subject  to  all 
the  provisions  and  regulations  in  any  act  of  parliament  contained,  or  otherwise,  to 
which  the  old  road  was  subject,  and  shall  be  deemed  and  taken  to  lie  a  common  high- 
waj',  and  shall  be  repaired  and  maintained  as  such  ;  and  the  old  road  shall  be  stopped 
up,  and  the  land  and  soil  thereof  shall  be  sold  by  the  trustees  or  commissioners  to  some 
person  or  persons  whose  lands  adjoin  thereto,  as  hereinafter  mentioned  with  regard 
to  pieces  of  ground  not  wanted  [s.  89] ;  but,  if  such  old  road  shall  lead  to  any  lands, 
house,  or  place  which  cannot,  in  the  opinion  of  the  said  trustees  or  commissioners,  be 
conveniently  accommodated  with  a  passage  from  such  new  road,  which  they  are  hereby 
authoi'ized  to  order  and  lay  out  if  they  find  it  necessary,  then  and  in  such  case  the 
old  road  shall  be  sold,  but  subject  to  the  right  of  way  and  passage  to  such  lands,  house, 
or  place  respectiveh',  according  to  the  antient  usage  in  that  respect ;  and  the  money 
arising  from  such  sale  in  either  of  the  said  cases  shall  be  applied  towards  the  purchase 
of  the  land  where  such  new  I'oad  shall  be  made,  or  in  the  same  manner  as  the  [200] 
tolls  arising  on  such  road,  as  the  trustees  or  commissioners  thereof  shall  think  fit ;  and, 
upon  the  completion  of  any  contract  whereby  any  part  of  the  old  road  shall  be  given 
in  payment  for  the  value  of  the  ground  taken  for  the  new  road,  or  upon  payment  of 
the  price  of  any  part  of  the  old  road,  the  soil  of  such  old  road  shall  become  vested  in 
the  purchaser  thereof  and  his  heirs ;  but  all  mines,  minerals,  and  fossils  lying  under 
the  same  shall  continue  the  property  of  the  person  or  persons  who  would  from  time 
to  time  have  been  entitled  to  the  same  if  such  old  road  had  continued."  [Cockburn, 
C.  J.  It  seems  clear  from  these  provisions,  that,  if  the  trustees  of  the  turnpike-road 
had  diverted  this  road,  the  Marquis  of  Salisbury's  right  to  the  soil  of  the  piece  which 
ceased  to  be  pai-t  of  the  road  would  be  gone.]  It  is  for  the  benefit  of  the  public  that 
this  extraordinary  power  is  vested  in  the  trustees.  Here,  the  proceeding  is  for  the 
benefit  of  the  company.  [Williams,  J.  The  legislature  in  framing  highway  and 
turnpike-acts  seem  to  have  had  no  very  accurate  notion  of  the  lights  of  the  owners  of 
the  soil.]  The  trustees  may  make  the  lord  of  the  manor  buy  his  own  land.  No 
equivalent  powers  are  given  under  the  railway  acts :  the  companies  are  compelled  to 
buy  even  wastes  or  heaths.  There  are  no  words  vesting  the  soil  of  the  old  road  in 
the  company  :  and  the  rights  of  the  owner  of  the  soil  cannot  be  divested  without 
express  words. 

4.  The  next  question  raised  is  fcunded  upon  the  124th  section  of  the  Lands  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  18,  which  "with  respect  to  intere.sts  in  lands  which 
have  by  mistake  been  omitted  to  be  purchased,"  enacts,  that,  "if,  at  any  time  after 
the  promoters  of  the  undertaking  shall  have  entered  upon  any  lands  which  under  the 
provisions  of  this  or  the  special  act,  or  any  act  incorporated  therewith,  they  were 
authorised  to  pui'chase,  and  which  shall  be  permanently  [201]  required  foi'  the  purposes 
of  the  special  act,  any  party  sh.all  appear  to  be  entitled  to  any  estate,  right,  or  interest 
in  or  charge  affecting  such  lands,  which  the  promoters  of  the  undertaking  shall  through 
mistake  or  inadvertence  have  failed  or  omitted  duly  to  purchase  or  to  pay  compensation 
for,  then,  whether  the  period  allowed  for  the  purchase  of  lands  shall  have  expired  or 
not,  the  promoters  of  the  undertaking  shall  remain  in  undisturbed  possession  of  such 
lands,  provided  within  six  months  after  notice  of  such  estate,  right,  interest,  or  charge, 
in  case  the  same  shall  not  be  disputed  by  the  promoters  of  the  undei'taking,  or,  in  case 
the  same  shall  be  disputed,  then  within  six  months  after  the  right  thereto  shall  have 
been  finally  established  by  law  in  favour  of  the  party  claiming  the  same,  the  promoters 
of  the  undertaking  shall  purchase  or  pay  compensation  for  the  same,  and  shall  also 
pay  to  such  party,  or  to  any  other  party  who  may  establish  a  right  thereto,  full  com- 
pensation for  the  mesne  profits  or  interest  which  would  have  accrued  to  such  parties 
respectively  in  respect  thereof  during  the  interval  between  the  entry  of  the  promoters 
of  the  undertaking  thereon  and  the  time  of  the  payment  of  such  purchase-money  or 
compensation  by  the  promoters  of  the  undertaking,  so  far  as  such  mesne  profits  or 
interest  may  be  recoverable  in  law  or  equity  ;  and  such  purchase-money  or  compensa- 
tion shall  be  agreed  on  or  awarded  and  paid  in  like  manner  as  according  to  the 
provisions  of  this  act  the  same  respectively  would  have  been  agreed  on  oi-  awarded 
and  paid  in  case  the  promoters  of  the  undertaking  had  purchased  such  estate,  right, 
interest,  or  charge  before  their  entering  upon  such  land,  or  as  near  thei'cto  as  circum- 
stances will  admit."  It  is  unnecessary  to  inquire  whether  this  is  a  case  within  that 
section  or  not :  it  is  enough  to  say  that  it  affords  no  [202]  answer  to  an  action  of 
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ejeutmyiit.  Tliu  rij^lit  uf  tlic  cluimaiit  is  dispulcil  by  the  uonip;uiy.  His  right  must 
be  legall}'  established  before  that  section  can  come  into  operation.  [Williams,  J.  If 
that  were  not  so,  the  company  would  be  enabled  to  fight  the  question  at  the  expense 
of  the  claimant.]  The  point  came  before  this  court  in  Doc  d.  Hyde  v.  The  Mayor,  &c., 
of  Manchfster,  12  C.  B.  474  (a)',  where  the  court  refused  to  set  aside  the  writ  of  habere 
facias  possessionem,  but  stayed  the  execution.  This  objection  is  probably  based  upon 
the  case  of  Doe  d.  Arraistead  v.  The  Nmili  Siujfordifhire  Jiailway  Company,  Ifi  Q.  B.  52G. 
That,  however,  was  a  case  where  the  company  had  given  a  regular  notice  to  the  land- 
owner of  their  intention  to  take  the  land,  making  the  deposit  and  giving  the  bond  as 
required  by  the  8  &  9  Vict.  c.  18,  s.  85,  which  gave  them  a  perfect  right  to  enter  and 
take  possession  of  the  land.  Patteson,  J.,  in  giving  the  judgment  of  the  court,  .says  : 
"The  compulsory  clause,  s.  85,  was  acted  upon  w^ithin  the  thi'ce  years,  and  the  land 
rightfully  entei'ed  upon  and  taken.  The  company  had  exercised  their  compulsory 
power  under  it  completely,  so  far  as  they  were  concerned  ;  and,  so  far  as  they  had 
need  of  any  such  power,  the  thing  was  done  and  finished  on  their  part ;  for,  it  is  to 
be  observed,  that  the  words  of  the  123rd  section  are  in  the  disjunctive,  'for  the  com- 
pulsory purchase  or  taking  ; '  the  ascertaining  the  amount  of  compensation  after  the 
lands  were  entered  upon  and  used,  and  indeed  taken,  is  no  exercise  of  a  compulsory 
power  on  the  pait  of  the  company."  It  is  the  duty  of  the  owner  of  the  land  to  take 
steps  to  get  the  amount  of  compensation  assessed.  There  is  therefore  no  analogy 
between  that  case  and  the  present. 

[203]  Ct.  R.  Clarke,  contra  (a)-.  1.  Under  the  local  turnpike-acts  it  is  clear  that 
the  piece  of  land  in  question  vested  in  the  trustees.  They  were  by  the  3  G.  2,  c.  10, 
impowered  to  "  widen  any  of  the  narrow  parts  of  the  said  road,  by  opening,  clearing, 
and  laying  into  the  same  the  grounds  of  any  person  or  persons  lying  contiguous 
thereto,"  making  reasonable  satisfaction  to  such  person  or  persons.  By  the  17  G.  2, 
c.  14,  and  10  G.  3,  [204]  c.  71,  the  turnpikes  and  tolls  are  vested  in  them.  The 
18  G.  3,  0.  90,  which  continues  the  former  acts,  and  enlarges  the  powers  thereof, 
describes  the  road  in  question  as  being  so  narrow  as  to  make  it  difficult  and  dangerous 
for  two  carriages  to  pass."  The  49  G.  3,  c.  .xxxiv.,  treats  the  trustees  as  being  the 
pui'chaseis  of  lands,  and  makes  various  provisions  for  the  application  of  the  purchase- 
money  where  disabilities  intervene  (af.  And  liy  the  9  Vict.  c.  xii., — an  act  promoted 
by  the  plaintift'  for  the  purpose  of  stopping  up  a  portion  of  this  highway, — it  is  by 
s.  8  provided  that  the  portion  so  stopped  up  "  shall  cease  to  be  under  the  control  of 

(ay  In  equity,  5  De  Gex  &  Smale,  249. 

{ay  The  points  marked  for  argument  on  the  part  of  the  defendants,  were, — 

"  1.  That  the  soil  of  the  part  of  the  turnpike-road  in  question  was  not  vested  in 
the  plaintitl': 

"  2.  That,  if  ever  vested,  the  whole  or  some  part  thereof  passed  to  and  vested  in 
the  defendants  by  virtue  of  their  purchase  of  land  from  the  plaintifl': 

"3.  That,  if  not  pi-eviously  vested  in  the  defendants  by  their  purchase,  yet  it 
became  vested  in  them  by  reason  of  the  deviation  and  substitution  of  the  turnpike- 
road  mentioned  in  the  special  case  : 

"4.  That  the  facts  [)roved  and  stated  in  tiie  special  case  shew  that  the  defendants 
entered  upon  and  to(jk  possession  of  the  land  in  question  within  the  limits  of  de\iation 
according  to  their  com[)ulsory  powei's,  and  it  is  a  reasonabh;  inference  from  the  facts 
stated  that  they  did  so  with  the  consent  of  the  plaintifi',  and  that  consequently,  even 
if  the  soil  was  vestefl  in  the  plaintill',  he  can  only  now  re(|uire  the  purchase  thereof  to 
be  completed  according  to  the  provisions  of  the  defendants'  special  act  and  the  general 
acts  incorporated  thei-ewith,  and  cannot  take  bai'k  the  l.md,  but  can  only  claim 
compen.sation  : 

"5.  That,  if  the  defendants  ;u'e  mistaken  in  su])posing  that  tiie  land  in  (|iiestioti 
vested  in  them  by  any  of  the  aforesaid  causes,  and  the  court  should  not  consider  that 
it  is  a  reasonable  inference  from  the  facts  that  the  |)laintilt'  gave  such  consent  as 
aforesaid  to  the  defendants'  so  taking  po.ssession  of  the  land,  yet  still  the  plaintitt'  is 
not  entitled  to  the  possession  of  the  land,  inasmuch  as  the  defendants  are  ready  and 
willing,  and  have  expressed  their  readiness  and  willingness,  to  [)ay  for  the  .same 
according  to  the  provisions  of  the  said  acts,  whenever  the  title  of  the  plaintill"  thereto 
shall  have  been  established." 

(o)^  All  these  acts  are  repealed  by  the  1  W.  4,  c.  Ix. 
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the  said  trustees,"  and  "shall  thenceforth  vest  in  the  Marquis  of  Salisbury,  the  owner 
of  the  adjoining  lands,  his  heirs  and  assigns,  for  ever,"  subject  to  a  proviso  as  to  certain 
rights  of  way  (//).  If  the  argument  on  the  part  of  the  plaintiff"  be  well  founded,  viz. 
that  the  plaintifl',  as  owner  of  the  adjoining  land,  was  already  entitled  to  the  .soil  of 
the  road,  that  pro\ision  was  [205]  idle.  Further,  the  case  states  that  the  conveyance 
went  upon  the  foundation  of  the  deposited  plan,  section,  and  book  of  reference.  In 
these  numbers  75  and  79  are  described  as  being  the  propeity  of  the  Marquis  of 
Salisbury :  but,  as  to  No.  47,  the  piece  of  land  in  question,  the  trustees  are  said  to  be 
the  "  owners  or  reputed  owneis."  That  is  prima  facie  evidence  against  the  plaintiflT, 
that  he  is  not  the  owner  of  No.  47.  He  is  estopped  by  his  own  act  from  disputing 
what  he  has  thus  admitted. 

2.  The  piece  of  land  in  question  passed  by  the  conveyance.  The  deed  describes 
the  parcels  as  consisting  of  two  pieces  of  land  numbered  respectively  7-5  and  79,  through 
which  the  road  in  question  passes.  Under  such  circumstances,  the  road  itself  clearly 
passes  by  the  conveyance,  though  no  mention  is  made  of  it,  there  being  nothing  to 
rebut  the  ordinary  presumption  of  law  "  that  waste  land  on  the  sides,  and  the  soil 
to  the  middle  of  a  highway  belongs  to  the  owner  of  the  adjoining  land  :  "  Per  Bayley,  J., 
in  Doe  d.  Prinij  \.  Fearsei/,  7  B.  &  C.  .304,  9  D.  &  K.  908  :  and  this  presumption  holds 
good,  whether  he  be  a  freeholder,  leaseholder,  or  copyholder. 

3.  Assuming  that  the  soil  of  this  road  did  not  pass  to  the  company  by  the  con- 
veyance, nor  vest  in  the  trustees  under  the  local  acts,  it  clearly  vested  in  the  company 
under  the  General  Turnpike  .Act,  3  G.  4,  c.  126,  coupled  with  the  provisions  of  the 
Eailways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20.  The  argument  on  the  part 
of  the  plaintirt'  does  not  deal  with  the  clause  upon  the  authority  of  which  the  case  finds 
that  the  road  was  diverted  by  the  company,  viz.  the  16th  section,  which  alone  gives 
power  to  them  to  divert  the  course  of  a  turnpike-road.  No  provision  is  there  made 
as  to  what  is  to  be  done  with  the  old  road  :  nor  is  there  anything  in  that  act  to  make 
the  new  part  of  the  [206]  turn-pike  road  subject  to  the  same  trusts  as  the  old  road.  But 
the  provisions  of  the  General  Turnpike  Act  are  to  be  taken  in  conjunction  with  it: 
and  all  the  rights  which  were  before  in  the  trustees  are  now  vested  in  the  company, 
who  by  virtue  of  the  substitution  become  either  owners  or  trustees  of  the  old  road. 
In  AUmdt  v.  Fott,  1  B.  &  Ad.  302,  trustees  under  a  turnpike-act  agreed  with  the 
plaintiflTs  to  exchange  with  them  a  portion  of  old  road  for  land  required  to  form  part 
of  a  new  one,  pursuant  to  the  3  (t.  4,  c.  126,  s.  86.  The  new  road  having  been  formed, 
and  an  order  having  been  made  for  stopping  up  the  old  one  as  unnece.ss.ary,  the  trustees 
by  the  .same  order  gave  up  the  portion  of  the  old  road  to  the  plaintiffs  according  to 
agreement :  and  it  was  held  that  the  public  had  acquired  a  complete  right  in  the  new 
road,  and  the  plaintiffs  in  the  land  given  in  exchange,  though  no  conveyance  had  been 
executed  on  either  side.  The  clause  in  s.  84  of  the  act  directing  a  conveyance  to  the 
trustees  where  lands  are  purchased  by  them,  does  not  apply  where  the  vendors  are 
persons  sui  juis,  and  acting  in  their  own  right.  The  cases  of  Doe  d.  Armistcad  v  The 
North  Staffordshire  Railwai/  Company,  16  Q.  B.  526,  and  The  Margins  of  Salislmrij  v.  The 
Great  Northern  Bailway  Company,  17  Q.  B.  840,  shew  that  the  company  here  could 
not  be  treated  as  trespassers.  In  the  course  of  the  argument  in  the  last  case.  Lord 
Campbell,  addressing  the  plaintiff's  counsel,  said  :  "  You  allow,  that,  if  the  company 
had  entered,  the  contract  would  have  been  complete." 

4.  The  124th  section  of  the  8  &  9  Vict.  c.  18,  expressly  provides  that  the  company 
shall  not  be  disturbed  or  molested  in  their  possession  of  lands  taken  under  circumstances 

(b)  See  the  11th  section,  which  enacts,  "that  th-  freehold  and  inheritance  of  any 
lands  to  be  purchased  by  the  said  trustees  for  the  purposes  of  the  deviation  of  the 
said  road  herebv  authorized,  in  case  the  same  shall  be  of  freehold  tenure,  and,  in  case 
the  same  shall  be  of  any  other  tenure,  the  estate  and  interest  therein,  shall  not 
(notwithstanding  any  provisions  in  any  of  the  acts  in  force  for  regulating  turnpike- 
roads  in  England)  by  means  of  any  such  purchase,  or  any  conveyance  or  assurance 
made  in  pursuance  thereof,  be  vested  in  the  said  trustees ;  but  such  freehold  and 
inheritance,  or  the  estate  and  interest  in  such  lands,  shall,  notwithstanding  such 
purchase  and  conveyance  or  assurance,  remain  and  be  vested  in  the  persons  in  whom 
the  same  was  vested  immediately  prior  to  such  purchase  by  the  said  trustees  ;  and  the 
.said  trustees  shall  by  means  of  such  purchase  and  conveyance  or  assurance,  be  entitled 
to  a  perpetual  right  of  way  in,  over,  or  upon  the  lands  so  purchased  by  them." 


5  C.  B.  (N.  S.)207.      MARQUIS  OF  SALISBURY  r.  GREAT  NORTHERN   RLY.  00.      83 

like  these.  In  J>oe  d.  Ili/df  v.  The  Mayor,  etc.,  of  Mancheder,  12  C.  B.  474,  the  <juestioii 
was  not  raised.  It  is  obvionsly  contran'  to  the  [207]  spirit  of  the  act  to  allow  an 
ejectment  to  be  maintained  undei'  such  circumstances. 

5.  The  defendants  are  at  all  events  entitled  to  ask  the  court  to  infer  from  the  facts 
stated  in  the  special  case  that  they  were  in  possession  with  the  license  and  consent  of 
the  plaintiff.  In  Doe  d.  Foley  v.  IVilson,  11  East,  5G,  upon  a  question  whether  a  jury 
might  presume  a  license  from  the  lord  of  a  manor  to  an  inclosure  from  the  waste,  Lord 
Elleiiborough  said:  "Though  a  grant  from  the  lord  would  not  be  jiresumed  within 
twelve  or  thirteen  years,  yet  the  continual  view  of  the  steward  acting  under  the  same 
lord  for  that  period,  without  objection,  might  be  sufficient  for  the  jury  to  presume 
a  licence."  Doe  d.  Beck  v.  lliakiii,  6  Ad.  &  E.  495,  2  N.  &  P.  6G0,  is  an  authority  to 
the  same  effect.  Here,  the  plaintiff  sells  the  companj'  a  piece  of  land  for  the  ])urpose 
of  enabling  them  to  divert  the  road  ;  and  he  and  his  steward  stand  by  and  see  the 
company  putting  up  fences  and  dealing  with  the  obsolete  portion  of  the  old  road, 
assuming  it  rightfully  to  belong  to  them.  It  would  be  manifestly  unjust  to  allow 
him  now  to  say  that  their  possession  is  wrongful.  Suppose  the  position  of  the  parties 
were  reversed, — could  the  company  be  permitted  to  say  that  they  had  not  become  the 
purchasers  of  the  land  !  [Williams,  J.  We  are  all  clearly  of  opinion  that  we  cannot 
infer  such  a  consent  as  is  necessary  to  sustain  your  argument.  Neither  party  knew 
at  the  time  that  the  soil  of  the  road  was  in  the  plaintiff'.] 

Lush  was  heard  in  reply. 

Williams,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  plaintiff'.  A 
great  variety  of  points  have  been  made  in  the  course  of  this  discussion.  1 .  The  first  is, 
as  to  the  title  of  the  Marquis  of  Salisbury  [208]  to  the  piece  of  land  in  question.  It 
appears  to  me  to  be  impossible  to  doubt,  that,  prima  facie,  either  in  the  character  of 
owner  of  the  adjacent  soil  on  each  side  of  the  road,  or  as  lord  of  the  manor,  the 
marquis  was  the  owner  of  the  soil  of  the  road,  unless  there  be  some  act  of  parliament 
which  prevents  the  ordinary  presumption  of  law  from  arising.  It  is  insisted  on  the 
part  of  the  defendants  that  that  presumption  is  rebutted  by  the  various  local  acts  of 
parliament  passed  for  the  making,  maintaining,  repaiiing,  and  widening  the  Great 
North  Road,  which  are  referred  to  in  the  case,  and  to  which  our  attention  has  been 
invited  in  the  course  of  the  argument :  and  it  is  contended,  that,  looking  at  the 
general  scope  of  those  several  acts  of  parliament,  it  is  impossible  to  escape  from  the 
conviction  that  it  was  contemplated  and  intended  by  the  legislature  that  the  soil  of 
the  road  should  absolutely  vest  in  the  trustees  ;  or  that,  at  all  events,  it  lies  upon  the 
marquis  to  shew  that  the  piece  of  land  in  question  was  not  obtained  by  the  trustees 
by  purchase  under  the  provisions  of  those  acts.  It  seems  to  nio,  however,  that  there 
is  nothing  in  this  case  to  vary  or  control  the  law  as  it  is  laid  down  by  Loid  Kenyoii 
in  the  case  of  Davison  v.  Gill,  1  East,  69,  where  he  says, — "  As  to  the  consent  of  the 
trustees  of  a  turnpike-road,  the  soil  was  not  ves  ed  in  them,  but  remained  in  the 
persons  who  were  entitled  to  it  before  the  act  passed  by  which  they  were  appointed. 
The  trustees  have  only  the  conti'ol  of  the  highways."  The  ordin;uy  rule  of  law 
being  that  the  owner  of  the  adjacent  soil  is  to  continue  in  possession  of  his  common- 
law  rights,  and  remain  proprietor  of  the  soil  of  the  road  us((ue  ad  medium  tilum  viiu, 
— or,  if  possessed  of  the  land  on  both  sides,  of  the  entire  road, — the  acts  of  parlia- 
ment referred  to  not  in  any  respect  controlling  that  common-law  I'ight,  I  think 
it  cannot  be  said  that  it  lies  upon  the  marcjuis  to  prove  the  negative,  as  is  [209] 
suggested  ;  but  that  he  is  entitled  to  stand  uijoii  the  ordinary  presumption  of  law 
arising  from  the  chaiacter  which  he  fills.  Mr.  Clarke  further  contends  upon  this 
point,  that  the  Manpiis  of  Salisbury  cannot  lie  said  to  be  the  owner  of  the  adjacent 
soil  on  both  sides  of  the  road,  as  far  as  regards  that  portion  ne.vt  the  land  which  the 
company  bought  of  Mr.  Pryor.  liut  the  answer  to  that  is,  that,  assuming  the  right 
to  the  soil  of  the  road  to  have  been  in  the  mar(|uis  iH'fore  the  grant  to  Pryor,  the 
effect  of  that  grant  is  not  sutlicient  to  take  it  out  of  him.  It  is  not  necessary  to  inquire 
whether  in  ]K)int  of  strict  law  it  was  competent  to  the  nianjuis  to  make  the  grant. 
\\'iii'lhci'  ho  had  the  power  or  not,  we  must  look  to  the  intention, — did  he  or  did  he 
not  intend  to  pass  to  the  grantee  any  rights  which  lu^  iiad  in  the  soil  of  the  road  ( 
When  we  find  that  the  piece  of  lanil  so  granted  was  to  be  helil  of  the  lord  as  pait  of 
the  copyhold  of  the  iniuior,  it  seems  to  me  to  be  impossible  to  .say  that  it  was  intended 
to  convey  anything  but  the  right  to  the  very  piece  of  land  granted,  the  right  to  the 
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soil  of  the  adjoining  road  being  left  as  it  was.     Upon  this  ground,  therefore,  1  am  of 
opinion  that  our  decision  upon  the  first  point  must  be  in  favor  of  the  plaiutiti'. 

2.  The  second  question  is,  whether  the  piece  of  land  in  question  passed  to  the 
defendants  by  the  terms  of  the  conveyance  of  the  19th  of  October,  1848.  It  is  not 
disputed  by  Mr.  Lush,  that,  in  the  ordinarj'  case,  where  a  man  who  is  the  owner  of 
two  pieces  of  land  conveys  them  to  a  purchaser,  if  a  turnpike-road  lies  between  them, 
the  soil  of  the  road  passes  by  the  conveyance,  although  the  conveyance  is  silent  as 
to  its  existence,  and  although  the  particular  measurement  of  each  piece  is  given,  and 
would  exclude  the  road.  The  ai'gnment  on  the  pait  of  the  plaintiff  is,  that  there  are 
particular  circumstances  in  this  case  which  require  a  dift'erent  [210]  decision,  and  shew 
that  the  road  in  question  did  not  pass.  I  consider  it  to  be  perfectl\'  clear  that  the 
road  did  not  pass  by  the  conveyance.  Before  the  conveyance  it  is  manifest  that  the 
company  themselves  thought  that  the  soil  of  the  road  was  in  the  trustees,  and  not  in 
the  plaintiff".  The  plans  and  book  of  reference  required  by  the  standing  orders  in 
parliament,  and  set  out  in  the  special  case,  are  evidently  framed  u])on  that  footing ; 
and  it  seems  to  me  that  the  conveyance  exactly  carries  out  that  view  of  the  case.  It 
mentions  two  pieces  of  land  numbered  respectively  75  and  79,  and  describes  their 
exact  contents,  and  makes  no  mention  whatever  of  No.  47,  either  in  the  conveyance 
itself,  or  in  the  schedule  or  plan,  which  by  reference  are  imported  into  it.  Taking 
the  whole  togethei',  therefore,  it  seems  to  me  to  be  perfectly  clear  that  the  three 
pieces  of  land  thus  numbered  and  described  are  treated  as  distinct,  and  that  the  effect 
of  the  conveyance  is  to  pass  two  of  them  only  to  the  company. 

3.  The  next  point  is,  that,  under  the  8  &  9  Vict.  c.  20,  coupled  with  the  provisions 
of  the  General  Turnpike  Act,  3  G.  4,  c.  126,  the  effect  of  the  diversion  of  the  old  road 
and  the  substitution  of  a  new  one  was,  to  vest  the  old  road  in  the  defendants.  Now, 
there  has  been  considerable  conti-ovei'.sy  in  the  course  of  the  discussion,  as  to  whether 
the  power  under  which  the  defendants  effected  the  diversion  of  the  road  is  contained 
in  the  1 6th  or  in  the  56th  section  of  the  8  it  9  Vict.  c.  20.  The  inclination  of  my 
opinion  is,  that  the  power  was  conferred  by  the  56th  section  :  but  it  appears  to  me  to  be 
unnecessary  to  decide  that ;  for,'if  the  power  to  di\ertand  substitute  were  exercised  under 
s.  16,  I  am  unable  to  follow  the  argument  of  Mr.  Clarke,  which,  as  I  understood  it,  was 
shortly  this, — that  the  General  Turnpike  Act  (by  s.  4)  makes  that  act  applicable  to  all 
future  acts  that  may  be  passed  for  the  pur-[211]-pose  of  making,  repairing,  widening,  or 
diverting  turnpike-roads  ;  and  that  the  statute  in  question, — the  8  &  9  Vict.  c.  20, — is  to 
be  considered  as  one  of  them,  and  therefore  is  to  be  read  in  connection  with  the  3  G.  4, 
c.  126.  I  feel  gi'eat  difficulty  in  seeing  how  that  argument  can  be  sustained  :  but,  if 
it  could  be  sustained,  it  only  comes  to  this,  that  the  provisions  of  the  General  Turn- 
pike Act,  3  G.  4,  c.  126,  are  to  be  applied  to  the  8  &  9  Vict.  c.  20,  so  far  as  they  are 
applicable  to  it.  Then  the  clauses  which  ]\Ir.  Clarke  insists  have  the  effeet  of  trans- 
ferring the  soil  of  the  old  road  to  the  trustees  or  commissioners,  have  reference  to 
roads  diverted  by  the  trustees  or  commissioners  under  the  powers  of  that  act.  The 
road  in  question  has  not  been  diverted  by  the  trustees  or  commissioners.  In  the  case 
of  common  highways,  the  law  appears  to  be  that  the  diversion  of  the  old  road  does 
not  take  away  the  propeity  in  the  soil  from  the  proprietor.  The  first  observation 
which  arises  upon  this  part  of  the  argument  is,  that  it  would  be  strange  that  the 
legislature  should  have  provided  foi-  tui-npike-roads,  and  made  no  provision  as  to 
common  highways.  I  cannot,  therefore,  think  that  there  is  any  provision  in  the  act 
dealing  with  the  question  what  is  to  become  of  the  old  turnpike-road  when  a  new  one 
has  been  substituted  for  it  by  a  raihvay  company.  The  act  of  parliament  being  silent 
upon  the  subject,  the  consequence  appears  to  me  to  follow,  that  the  right  of  the  owner 
of  the  soil  i-emains  as  it  was, — discharged  probably  of  the  easement  to  which  it  was 
subject  before  the  diversion.  Upon  the  whole,  therefore,  I  am  of  opinion  that  this 
point  also  must  be  decided  in  favour  of  the  plaintiff. 

4.  The  fourth  question  arises  upon  the  1 24th  section  of  the  8  &  9  Vict  c.  20,  the 
point  which  was  last  discussed  by  Mr.  Lush.  I  cannot  deny  that  the  words  of  the  act 
at  first  sight  seem  to  be  somewhat  ditiicult  to  [212]  reconcile  with  the  notion  that 
ejectment  will  lie,  because  it  enacts  that  the  railway  company  are  to  remain  in 
undisturbed  possession,  provided  that,  in  case  the  title  is  disputed,  they  pay  the 
amount  of  certain  costs  within  a  given  time.  It  would,  therefore,  at  first  sight,  seem 
as  if  no  action  could  be  maintained  against  the  company  which  would  be  inconsistent 
with  their  right  to  remain  in  possession.     Upon  the   whole,   however,  I  think  the 
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jji'oper  construction  of  this  section  is  this, — that  it  does  not  mean  that  ejectment  shall 
not  be  brought,  but  that  the  right  shall  be  tried  in  an  action  of  trespass,  or  by  an  issue, 
which  would  be  an  inconvenient  thing  in  practice ;  but  to  authorise  the  court  to 
interfere,  as  was  done  in  JJoe  J.  Hyde  v.  Tlic  Mayor,  tOc,  of  Manchester,  12  C.  B.  474,  by  . 
restraining  the  execution,  and  thus  giving  the  company  the  benefit  of  this  provision 
in  that  way,  after  the  right  had  l)een  decided  in  the  ordinary  course  by  an  action  of 
ejectment. 

5.  I  he  fifth  point  w;is  founded  upon  the  assumption  that  this  court,  as  a  matter  of 
fact,  would  come  to  the  conclusion  that  there  had  been  the  consent  on  the  part  of  the 
manjuis  which  has  been  suggested.  We  have  already  expressed  our  opinion  upon  that, 
sa3'ing  that  wo  do  not  think  ourselves  justified  under  the  circumstances  in  implying 
such  assent.      1  hat  ground  therefore  al.so  fails. 

I  have  now,  I  think,  gone  through  all  the  several  points,  and  am  of  opinion  that  the 
plaintiti  is  entitled  to  our  judgment  upon  all  of  them. 

Crowdek,  J.  I  also  am  of  opinion  that  our  judgment  should  be  in  favour  of  the 
plaintirt'.  The  facts  are  shortly  these  ; — The  plaintifi',  being  possessed  of  lands  on  each 
side  of  a  turnpike-road,  and  being  also  lord  of  the  maTior,  in  the  year  1S4S  sold  to  the 
defend-[213]-ants,  a  lailway  company,  two  pieces  of  land  paiticularly  set  out  and 
described  in  the  con\eyance  thereof.  After  having  taken  possession  of  the  land  so 
sold  to  them,  the  comjiany,  having  occasion  to  divert  an  old  road,  set  out  a  new  one, 
and  took  possession  of  the  abandoned  portion  of  the  old  road,  and  have  continued  in 
po.ssession  ever  since,  no  complaint  having  been  made  on  the  part  of  the  plaintiff  or  his 
agents  until  the  year  liS56.  The  plaintifi'  now  by  this  action  of  ejectment  seeks  to 
recover  that  piece  of  road.  It  undoubtedly  appears  to  be  a  case  of  some  hai-dship,  the 
plaintifi'  having  stood  by  for  so  many  years,  and  having  seen  the  company  take  posses- 
sion of  the  land  and  apply  it  to  the  purposes  of  their  railway  and  woiks  without  any 
objection.  All,  however,  that  we  can  do  is,  to  decide  the  case  according  to  law  upon 
the  various  points  which  have  l)een  submitted  to  us  :  and,  after  the  best  consideration 
that  I  can  bring  to  the  case,  I  have  come  to  the  conclusion  that  my  Brother  Williams 
has  arrived  at,  viz.  that  our  judgment  must  be  for  the  plaintifi'. 

1.  The  first  point  made  on  the  part  of  the  defendants  is,  that  the  plaintifi'  never 
had  a  right  to  the  piece  of  land  in  question.  It  is  conceded  that  the  plaintifi'  was 
owner  of  the  freehold  on  l)oth  sides  of  the  road,  and  also  lord  of  the  manor,  and  that 
prima  facie  the  presumption  of  law  would  be  that  he  was  also  owner  of  the  soil  of  the 
road  ;  but  it  is  said  that  the  efi'ect  of  that  presumption  is  diminished,  if  not  altogether 
rebutted,  by  the  fact  of  the  road  having  from  time  to  time  been  widened  under  the 
provisions  of  the  several  local  acts  referred  to  in  the  case ;  and  non  constat,  therefore, 
that  some  part  at  least  might  not  have  been  purchased  by  the  trustees  for  that 
purpose.  I  entirely  agree  with  my  Brother  Williams,  that,  the  presumption  of  law 
being  that  the  ownership  of  the  soil  of  the  road  is  in  the  marquis  as  owner  of  the 
adjoining  lands  on  [214]  both  sides,  it  lay  upon  the  defendants  to  shew  that  it  has 
been  taken  out  of  him.  We  must  assume  that  the  plaintifi's  position  as  owner  of  the 
adjoining  lands,  and  as  lord  of  the  manor,  vested  in  him  the  soil  of  the  road  at  the 
lime  of  the  conveyance  in  liS4,s.  It  is  .said,  that,  at  all  events,  as  to  the  portion  of  land 
bought  by  the  conipan}'  of  Mr.  Fryor,  the  plainlill' could  only  lie  entitled  to  the  soil  of 
one  half  of  the  road,  'i'lie  answer  to  that,  however,  is  clear.  The  ease  shews  that 
that  piece  of  land  had  been  taken  from  one  side  of  the  road  by  the  plaintifi',  and 
granted  Ijy  the  plaintifi'  as  copyhold  of  the  manor  to  Mr.  I'ryor ;  distinctly  shewing 
that  it  was  treated  as  part  of  the  waste  of  the  manor.  It  scem.s  to  me  to  be  impos- 
sible to  say  that  by  that  grant  the  plaintifi'  parted  with  his  right  to  the  soil  of  the 
road.  I  therefoie  think  there  is  no  pretence  for  saying  that  this  portion  of  the  road 
stands  in  any  dift'erent  position  from  the  rest,  so  as  to  attbet  in  any  degree  the  i-ight 
of  the  ])laintifi'  thereto. 

2.  The  second  point  is  one  upon  which  I  have  entertained  some  doubt.  I  was 
inclined  for  some  time  to  hold  in  favour  of  the  defendants,  that  the  conveyance 
passed  the  road  to  them.  If  that  had  been  clearly  so  up(jn  the  conveyance,  whatever 
was  the  intention  of  the  paities,  efi'ect  nuist  have  been  given  to  the  language  of  the 
dead.  As  to  the  intention  of  the  ])arties  at  the  time,  that  is  tolerai)ly  clear  :  the 
plaintifi"  did  not  conceive  that  he  had  any  right  to  the  soil  of  the  road  ;  he  believed 
that  to  l>e  in  the  trustees  :  and  the  defendants  believed  the  same,  for,  in  the  l»ook  of 
reference  accompanying  the  plans  submitted  to  parliament,  thoy  state  the  ti'ustces  of 
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the  road  to  be  the  reputed  owners  of  the  piece  numbered  47.  The  conveyance  refers 
to  and  incorporates  the  schedule  and  plan,  which  give  the  numbers  and  contents  of 
the  parcels,  specifying  numbers  7.5  and  79  as  the  pieces  of  land  intended  [215]  to  be 
conveyed,  and  altogether  omitting  No.  47.  It  seems  to  be  quite  clear,  therefore,  that 
all  that  was  intended  to  pass  by  the  conveyance  was  the  two  pieces  coloured  red. 
Again,  when  we  look  at  the  language  of  the  conveyance,  we  find  that  it  is  specifically 
applicable  to  Nos.  75  and  79,  and  refers  to  the  book  and  to  the  deposited  plan.  It 
is  clear,  therefore,  that  the  conveyance  does  not  deal  with  the  turnpike-road  at  all. 

3.  Then,  assuming  that  the  road  in  question  did  not  pass  by  the  conveyance,  it  is 
said  that  the  defendants  became  entitled  to  it  under  the  provisions  of  the  General 
Turnpike  Act,  3  G.  4,  c.  126,  and  the  Companies  Clauses  Consolidation  Act,  8  & 
9  Vict.  c.  20.  The  way  in  which  Mr.  Clarke  puts  it  is  this, — By  the  16th  section 
of  the  8  &  9  Vict.  c.  20,  permission  is  gi^en  to  the  railway  company  to  divert  and  alter 
turnpike-roads.  Nothing  is  said  in  that  act  as  to  what  is  to  be  done  with  the  antient 
road  ;  leference  must,  therefore,  be  had  to  the  General  Turnpike  Act.  Turning  to  the 
provisions  of  that  act,  we  find  that,  when  the  trustees  of  a  turnpike-road,  in  the 
exercise  of  the  powers  conferred  upon  them,  divert  a  road,  the  part  that  is  stopped  up 
vests  in  them,  and  they  may  sell  it.  Mr.  Clarke  contends  that  the  railway  company 
in  this  respect  stand  in  the  same  situation  as  the  trustees  There  are  great  difficulties 
in  the  way  of  this  argument.  In  the  first  place,  I  incline  to  adopt  the  view  presented 
1)3'  Mr.  Lush,  that  the  16th  section  gives  only  general  powers  to  divert  and  alter,  and 
that  the  .53rd,  54th,  55th,  and  56th  sections  point  out  what  shall  be  done  in  case  of 
such  diversion  and  alteration.  It  is  worthy  of  notice,  that,  in  these  sections,  the 
words  are  "raise,  sink,  or  use,"  or  "interfere  with;"  the  word  "divert"  does  not 
occur  :  but  it  is  insisted  that  that  must  include  diverting.  I  think  those  sections  may 
fairly  be  held  to  be  applicable  to  permanent  as  well  as  to  temporary  oli-[216]-structions 
of  roads.  Nothing  is  said  as  to  what  is  to  become  of  the  old  road,  when  a  new  one  is 
substituted  for  it.  But  I  think  the  true  construction  of  the  act  is,  that  all  that  is  to 
be  done  when  a  road  is  diverted  oi'  altered  in  the  course  of  the  formation  of  a  railway, 
is  to  be  found  in  the  provisions  above  referred  to.  If  that  be  so,  then,  as  the  act  is 
altogether  silent  as  to  what  is  to  be  done  with  the  old  road  when  a  new  one  is 
substituted,  the  result  is  that  the  easement  before  enjoyed  by  the  public  over  it  is 
taken  away,  and  the  right  of  the  owner  of  the  soil  must  prevail.  Assuming  the  argu- 
ment of  Mr.  Clarke  to  be  well  founded,  to  the  extent  that  the  powei'  of  the  company 
to  divert  must  be  regulated  by  the  provisions  of  the  General  Turnpike  Act,  the 
difficulty  is,  to  make  out  that  the  railway  company  becomes  trustees  quoad  the 
diveited  portion.  It  is  clear  that  all  the  provisions  of  that  act  have  reference 
exclusively  to  diversions  made  by  the  trustees.  Where  they,  in  exercise  af  the  powers 
conferred  upon  them,  diveit  a  road,  the  soil  of  the  old  road  is  in  terras  vested  in  them, 
and  they  have  power  to  sell  it  But  I  do  not  see  any  mode  of  coming  to  the  con- 
clusion that  those  provisions  vest  it  in  the  railway  company.  This  third  point,  there- 
fore, I  think,  likewise  fails. 

4.  The  only  remaining  point  is  that  which  arises  upon  the  124th  .section  of  the 
Lands  Clau.ses  Consolidation  Act,  8  ife  9  Vict.  c.  18,  viz.  that,  the  company  having 
entered  upon  and  taken  possession  of  the  land,  they  shall  remani  in  the  undisturbed 
po.ssession  of  it,  provided  the^'  shall  purchase  and  pay  for  the  same  within  a  given 
time  after  the  owner  shall  have  established  his  title  thereto.  It  is  said  that  the  main- 
tenance of  on  action  of  ejectment  is  inconsistent  with  the  company's  remaining  in 
undisturbed  possession.  But  the  plaintifl'  must  establish  his  title  :  and,  how  is  he 
to  do  this  unless  by  an  action  of  ejectment!  An  [217]  action  of  trespa.ss  is  not 
the  legitimate  cour.se  for  establishing  a  title  to  laud.  That  can  only  properly  be 
done  by  an  ejectment,  which  is  quite  a  matter  of  right.  The  plaintiff's  title  being 
esUiblished,  the  company  may  remain  in  undisturbed  possession,  by  means  of  a  motion 
to  stay  execution.  1  therefore  think  this  point  also  fails,  and  consequently  that  our 
judgment  must  be  for  the  plaintiff. 

5.  The  next  point  urged  on  the  pait  of  the  defendants  is,  that,  upon  the  facts 
stated  in  the  special  ease,  it  must  lie  considerefl  that  the  company  took  possession  of 
the  piece  of  road  in  question  with  the  consent  of  the  plaintitt';  and,  consequently, 
reference  being  had  to  the  provisions  of  the  Lands  Clau.ses  Consolidation  Act,  8  &  9 
Vict.  c.  18,  that  the  plaintiff  is  precluded  from  maintaining  this  action  of  ejectment. 
The  answer  to  this  was  gi\en  by  the  court  during  the  argument.    The  consent  referred 
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to  there  elenrly  means,  the  consent  given  by  :i  seller  to  a  purchaser,  and  not  a  consent 
to  be  implied  from  eircnmstances  such  as  are  stated  in  this  special  case,  viz.  that  the 
plaintifi'  was  cognizant  of  the  company  exercising  acts  of  ownership  over  the  land  in 
(piestion.  The  plaintitt'  at  that  time  did  not  know  that  the  land  belonged  to  him. 
He,  as  well  as  the  company,  conceived  that  it  belonged  to  the  trustees  of  the  road. 
No  such  inference  of  consent,  therefore,  can  be  drawn  from  the  non-interference  of 
the  plaintifi'. 

Byles,  J.  This  case  has  been  so  fully  discussed  both  at  the  Bar  and  by  my  two 
learned  Brothers,  that  it  is  only  necessary'  for  me  to  add  that  I  entirely  agree  with  the 
reasons  they  have  given  for  pronouncing  judgment  in  favoui'  of  the  plaintifi'. 

Judgment  for  the  plaintiff. 

[218]     M'KuNE  V.  JoYNSON.     May  •22nd,  1858. 

[S.  C.  28  L.  J.  C.  P.  133 ;  6  W.  R.  658.     Referred  to,  Itowlamls  v.  Miller, 

[1899]  1  Q.  B.  743.] 

The  master  of  a  vessel  on  the  eve  of  sailing  gave  one  of  the  seamen  an  advance  note 
in  the  following  form, — "Ten  days  after  the  ship  '  Athlone  '  sails  from  the  port  of 
Liverpool,  the  undersigned  does  promise  and  agree  to  pay  to  any  person  who  shall 
advance  to  Reuben  Hill  on  this  agreement  the  sum  of  Gl.,  provided  the  said  Reulien 
Hill  shall  sail  in  the  .said  ship  from  the  said  port  of  Liverpool." — The  plaintifi',  an 
outfitter,  gave  the  seaman  in  exchange  for  the  note  31.  5s.  in  cash,  and  21.  lo.s.  worth 
of  wearing  apjjarel ;  but  he  stated,  in  answer  to  a  question  from  the  court,  that,  if 
he  had  ad\'anced  the  whole  amount  in  cash,  he  would  have  charged  a  discount  of 
7^.  per  cent  The  seaman  having  sailed  with  the  vessel, — Held  bv  Cockburn,  C.  J., 
A\'illiam,s,  J.,  and  Byles,  J., — dissentiente  Willes,  J., — that  the  condition  upon  which 
the  holder  of  the  document  was  entitled  to  sue  the  maker  was  substantially  fulfilled 
by  giving  the  seaman  the  amount  in  money  and  money's  worth. 

This  was  an  action  brought  in  the  Passage  Court  of  Liverpool,  upon  the  following 
document,  commonly  called  an  "advance-note,"  signed  by  the  defendant,  a  master 
mariner : — 

"Agreement  made  at  Liverpool  this  10th  day  of  March,  1857. 

"Ten  days  after  the  ship  'Athlone'  sails  from  the  port  of  Liverpool,  the  under- 
.signed  does  promise  and  agree  to  pay  to  any  per.son  who  shall  advance  to  Rueben  Hill 
on  this  agreement  the  sum  of  'il.,  provided  the  said  Reuben  Hill  shall  sail  in  the  said 
ship  from  the  said  poit  of  Liveipool.  "1>.  S.  JuVNSoN. 

"  I'ayal.le  at  .loseph  YeowMrd's,  Water  Street." 

The  declaration,  after  setting  out  the  agreement,  stated  that  the  dcfendaiil  dcli\  eied 
the  same  to  the  said  Reuben  Hill  therein  named,  that  the  plaintifi',  relying  upon  the 
defendant's  saiil  pi-omise,  did  advance  (il.  to  the  said  Reuben  Hill  on  the  said  agreement, 
that  the  "  Atlilone  "  afterwards  sailed  from  the  said  port  of  l^iverpool,  that  Reuben 
1 1  ill  s;iiled  in  her,  and  that  the  .said  peilod  of  ten  days  from  the  sailing  of  the  .said  ship 
had  elapsiMl  ;  and  alleged  for  breach  non-payment  of  the  (il. 

The  defendant  pleaded  that  he  did  not  promise  noi- did  the  |ilaiutilV  advance  the 
money  as  alleged. 

At  the  trial,  it  was  admitti;d  that  the  defendant  signed  the  note,  that  the  "  Athlone  " 
.saileii  from  Li\er]jool,  and  that  Reulten  Hill  sailed  in  her:  and  it  was  [219]  agreed 
that  all  anieiidnients  necessary  to  raise  the  question  lictwccn  the  parties  should 
1h;  made. 

The  plaintifi',  who  was  a  tailor  and  outfitter  at  Livei-pool,  was  the  only  witness, 
lie  stated  that  the  defendant  was  master  of  the  shij)  "  Athlone  "  ;  that  Reuben  Hill, 
wiio  was  engaged  as  carpcntei'  on  board  that  vessel,  brought  him  the  document  above 
s(;t  out  :  and  that  he  ailvanced  him  upon  it  31.  5s.  in  cash,  and  21.  15s.  worth  of  wearing 
apparel.  And,  in  reply  to  a  (]Uestii>n  put  by  the  leanieil  judge,  he  .said,  th.it,  if  he  had 
advanced   the  whole  Gl.  in  cash,  he  would  ha\e  charged  Hill  a  discount  of  7i  per  cunt. 

On  the  part  of  the  defendant,  icfcrence  was  made  to  the  statutes  8  &  !)  Vict, 
c.  1  Hi,  s.  7,  13  ^V    11  Viet.  c.  93,  ss.  58,  59,  (il,  17  .V-  18  Vict.  c.  104,  ss.  168,  169,  and 
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17  &  18  Vict.  c.  120,  s.  4  :  and  it  was  submitted  that  the  memorandum  in  question 
was  not  an  allotment-note  according  to  the  statute,  and  that,  if  it  were,  the  plaintift' 
was  not  one  of  the  persons  described  in  s.  169  ;  that  the  plaintift"  was  not  entitled  to 
recover  either  at  common  law  or  under  the  statute ;  that  the  condition  was  not  strictly 
fulfilled ;  and  that  there  was  no  privity  between  the  plaintift'  and  the  defendant. 
Gerhard  v.  Bates,  2  Ellis  &  B.  476,  was  also  referred  to. 

For  the  plaintift',  it  was  in.sisted,  that,  upon  proof  of  an  advance  of  61.  to  the  person 
named,  the  law  would  imply  a  promise  on  the  part  of  the  defendant  to  pay  the  61.  to 
the  person  making  the  advance  ;  and  he  likened  the  agreement  in  question  to  an 
advertisement  offering  a  reward  for  the  apprehension  and  conviction  of  a  felon, — 
Emjland  v.  DavkUon,  1 1  Ad.  k  E.  8.56,  3  P.  &  D.  594. 

A  verdict  was  taken  for  the  defendant,  and  leave  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him  for  61.,  the  court  to  draw  such  inferences  as  a  juiy  might 
have  drawn. 

[220]  Brett,  accordingly,  in  Easter  Term  last,  obtained  a  iiile  nisi  to  enter  a  verdict 
for  the  plaintiff' for  61.,  "on  the  ground  that  the  plaintiff'  had  complied  with  the  con- 
dition on  the  performance  of  which  the  defendant  had  promised  to  pay  whomsoever 
should  perform  it."  He  submitted,  that  this  document  was  not  an  allotment  note 
within  the  169th  section  of  the  17  &  18  Vict.  c.  104,  but  a  document  well  known  in 
sea-port  towns,  and  amounted  in  eft'ect  to  a  conditional  agreement  with  an  uncertain 
person  ;  and  that  it  was  enough  if  the  condition  was  substantially  fulfilled,  l>y  the 
sailor  getting  money  or  money's  worth  to  the  extent  of  61. 

John  Gray  shewed  cause.  This  is  a  conditional  contract.  If  the  plaintiflT  had 
advanced  61.  in  money  to  Reuben  Hill,  the  defendant  would  clearly  have  had  no  answer 
to  the  action.  Instead  of  money,  the  seaman  gets  a  large  portion  of  the  amount  in 
slop.s,  which  the  plaintift' chooses  to  value  at  21.  1.5s.  :  and  the  plaintift' him.self  admits 
that  he  would  not  have  made  the  entire  advance  in  cash  without  deducting  a  most 
outrageously  exhorbitant  discount, — Ik  per  cent,  or  Is.  6d.  in  the  pound  upon  a  docu- 
ment which  had  only  ten  days  to  run  (u).  [Cockburn,  G.  J.  Was  the  plaintiff',  if  he 
cashed  the  note,  to  run  the  risk  of  the  seaman  going  on  the  voyage  and  lose  the 
interest  of  his  money  too  ?]  It  may  be :  but  that  does  not  signify,  if  such  was  the 
condition  :  there  is  no  contract  between  the  plaintiff  and  the  defendant  until  that 
condition  has  been  fulfilled.  [Gockburn,  C.  J.  The  conse(iuence  would  be  entirely 
to  destroy  the  usefulness  of  these  notes  or  agreements.]  If  the  parties  be  not  held 
strictly  to  the  performance  of  the  condition,  there  will  be  no  limit  to  the  deduction. 

[221]  [B\'les,  J.  The  man  who  takes  the  note  may  charge  .50  per  cent.]  This 
deduction  which  the  plaintiff  admits  he  would  have  made  if  he  had  ad\anced  the 
amount  in  cash,  considerably  exceeds  50  per  cent.  [Byles,  .1.  By  the  transaction 
which  took  place  here,  the  seaman  did  not,  it  is  true,  get  an  advance  of  61.  in  cash, 
but  he  has  got  that  amount  in  money  and  in  money's  worth.  Willes,  J.  I  cannot 
quite  accede  to  that.  The  plaintiff', — who  belongs  to  a  class  which  has  been  considered 
odious  since  the  time  of  Lord  Hardwicke,  as  one  which  preys  upon  a  proverbially 
reckless  and  improvident  class  of  persons, — admits  that  his  charge  for  the  accommoda- 
tion is  "ih  per  cent.  Cockburn,  C.  J.  Having  his  profit  (a  sufficient  one  no  doubt) 
upon  the  clothes,  he  makes  no  charge  for  discount.  I  do  not  see  what  right  we  have 
to  deal  with  anything  but  the  evidence  which  appears  upon  the  learned  judge's  notes.] 
Money's  worth  is  not  money.  The  natural  inference  would  be  that  the  plaintiff'  took 
care  that  the  profit  upon  the  clothes  should  cover  the  interest.  [Cockburn,  C.  J.  Is 
not  the  reasonable  construction  of  the  agreement  this, — that  whoever  shall  advance  to 
the  seaman  61.  in  money  or  in  money's  worth  shall  be  the  pei-son  to  whom  the  sum 
mentioned  in  the  agreement  shall  be  payable  1]  All  difficulty  might  have  been  got 
over  by  making  the  instrument  in  the  form  of  a  promissory  note  payable  to  bearer. 
[Willes,  J.  Is  there  any  case  where  the  doctrine  of  equivalents  has  been  applied 
otherwise  than  as  between  the  immediate  parties  themselves  ■  If  this  had  l^een  the 
ordinary  case  of  a  guarantee  for  an  advance  of  money,  would  it  have  sufficed  to  deliver 
a  horse,  or  so  much  less  discount  ?]  Clearly  not.  The  condition  upon  which  the 
defendant's  liability  is  to  attach  must  be  strictly  performed. 

Brett,  in  support  of  his  rule.  The  question  is,  [222]  whether  the  condition  upon 
which  the  defendant's  liability  for  the  payment  of  the  note  was  to  arise  has  or  has  not 

(a)  It  did  not  appear  how  long  before  the  sailing  of  the  vessel  the  note  passed. 
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been  complied  with  liy  tlie  pl;iiiitiH"s  advancing  the  amount  to  Keubcn  Hill  partlj' 
in  money  and  partly  in  clothes.  The  utility  of  these  advance-notes  is  obvious.  The 
master  of  a  vessel  on  the  point  of  sailing  vi^ill  not  take  upon  himself  the  risk  of 
advancing  money  on  account  of  wages  to  men  upon  whom  he  could  not  depend  for 
the  performance  of  their  contract,  and  whom  he  would  lie  unable  to  find  when  their 
ser\'ices  were  recjuiied.  But  persons  of  the  plaintiti's  class,  who  abound  at  the  various 
ports,  are  content  to  make  advances  upon  the  ci'edit  of  the  master,  to  enable  the  men 
to  procure  those  things  which  are  essential  to  their  comfort  during  the  voyage,  inas- 
much as  they  know  their  haunts.  The  practice  has  been  found  to  operate  so  beneficially 
that  the  legislature,  in  the  recent  Merchant  Shipping  Act,  18.54,  17  &  18  Vict.  c.  104, 
have  omitted  to  make  any  provision  in  respect  of  them,  although  the  former  statutes 
did  contain  some.  The  argument  on  the  part  of  the  defendant  would  preclude  the 
seaman  from  olitaining  the  discount  of  the  note  even  upon  the  most  reasonable  terms. 
lu  Gaskill  V.  Skeiie,  14  Q.  B.  664,  071,  P>le,  J.,  siiys  :  "Every  one  knows  from  his  own 
pi-ivate  experience,  and  we  do  judicially  learn  in  the  course  of  the  trials  before  us,  that 
a  larger  delit  may,  by  a  customary  trade  allowance,  or  by  deducting  discount  or  other- 
wise, be  discharged  bj'  the  payment  of  a  smaller  sum,  and  that  in  common  language 
the  account  would  then  be  said  to  be  paid."  Hart  v.  Xash,  2  C.  M.  &  K.  337,  5  Tyrwh. 
955,  and  JFiUwms  v.  Ch-iJ/ithx,  2  C.  M.  &  K.  45,  5  Tyrwh.  748,  shew  that  a  payment 
to  take  a  case  out  of  the  statute  of  limitations,  may  be  in  what  is  equivalent  to  money, 
as  well  as  in  money  itself.  [Williams,  J.  No  doubt,  where  goods  are  agreed  [223] 
to  be  taken  as  an  equivalent  for  money,  that  is  in  point  of  law  as  well  as  of  fact  a 
payment.]  In  Brown  v.  Bi/rne,  3  Ellis  &  B.  703,  a  bill  of  lading  expressed  that  goods 
shipped  at  N.  were  deliverable  at  L.,  to  order  or  assigns,  "  he  or  they  paying  freight 
for  the  said  goods  five-eighths  of  a  penny  sterling  per  pound,  with  5  per  cent,  primage, 
and  average  accustomed."  By  the  usual  custom  in  the  trade  at  L.,  three  months' 
interest  or  discount  is  deducted  from  freights  payable  under  bills  of  lading,  on  goods 
coming  from  certain  ports,  including  N.  The  assignee  of  this  bill  of  lading  having 
received  the  goods,  the  ship-owner  claimed  the  freight  without  any  deduction,  con- 
tending that  the  custom  was  not  binding  in  law,  as  contradicting  the  written  contract. 
The  assignee  paid  the  freight  less  the  discount :  and,  upon  a  case  stating  the  above 
facts,  the  couit  of  Queen's  Bench  held  the  custom  to  be  binding,  and  to  control  the 
bill  of  lading.  Here,  the  captain,  on  settling  with  the  seaman  for  his  wages  on  the 
termination  of  the  voyage,  would  deduct  the  61.  as  a  payment :  it  clearly  does  not  lie 
in  his  mouth  to  say  that  it  was  not  an  advance  of  61.  to  the  sailor.  Even  if  the  court 
can  see  upon  the  evidence  that  there  was  any  discount  charged  upon  the  advance, — 
which,  it  is  submitted,  they  cannot, — it  makes  no  diflerence. 

Coc'KBUKN,  G.  J.  I  am  of  opinion  that  the  rule  should  be  made  absolute  to  enter 
a  verdict  for  the  plaintiff".  The  action  is  brought  upon  a  note  or  agreement  made  at 
Livcriwol,  whereby  the  defendant  undertakes  ten  days  after  the  ship  "  Athlone  "  sails 
from  the  port  of  ]..iverpool  to  pay  to  any  person  wlio  should  advance  61.  to  lieubeii 
Ilill  on  that  agreement  the  sinn  of  61.  provided  the  said  Koul)eu  Hill  should  sail  in  the 
said  shi])  from  the  poit  of  Liverpool.  It  ap])ears,  that,  upon  the  faith  of  this  contract, 
and  upon  the  delixery  to  him  [224]  by  lieulien  Hill  of  this  agrei^uient,  the  |)laintirt' 
advanced  to  Heulien  Hill  31.  5s.  in  cash  and  2\.  15s.  woith  of  wearing  apparel.  Upon 
cro.ss-examination,  however,  it  ajipears  that  the  plaintifl'  stated,  that,  if  Reuben  Hill 
had  not  bought  clothes  of  him,  but  had  simply  asked  him  to  cash  the  note  for  him, 
he  would  have  charged  him  a  discount  of  7i  per  cent,  or  Is.  6d.  in  the  ])ound.  Now, 
in  the  first  place,  it  is  important  to  consider  what  was  the  real  nature  of  1;ho  transaction 
between  the  plaintifl'  and  Keulien  Hill.  It  has  been  suggested  in  the  course  of  the 
argument  that  the  evidence  leads  to  the  conclusion,  that,  in  the  sum  which  the  jjlaintiB" 
charged  Keubcn  Hill  for  the  goods,  he  charged  him  not  merely  the  price  of  the  gootls 
with  a  fair  profit,  but  also  the  discount  which  he  stated  that  he  would  have  charged 
if  he  had  given  him  cash  in  exchange  for  the  note.  I  must  confess  that  the  evidence 
as  reported  to  ns  leads  my  mind  to  exactly  the  opposite  conclusion.  It  would  seem 
that  the  plaintiff,  in  consideration  of  llu;  profit  h('  made  on  the  .sale  of  the  goods,  Wiis 
satisfied  to  take  the  note  in  payment  ;  but  that,  if  the  note  had  been  brought  to  him 
simpl}'  for  the  purpose  of  Vicing  discoinitcd,  he  would  have  charged  7A  per  cent.  It 
strikes  me,  upon  the  evidence,  we  nuist  take  the  transaction  to  have  been  this, — the 
sailor,  wanting  some  aiticles  of  clothing,  comes  to  the  plaintiH'and  Imys  of  him  articles 
to  the  amount  of  21.  15s.,  and  the  plaintifl'  tidtos  from  him  the  note,  giving  him  the 
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balance  (31.  5s.)  in  cash,  thus  giving  the  man  cash  and  goods  to  the  full  value  of  the 
note.  The  question  is,  whether  that  is  a  legitimate  transaction  within  the  scope  of 
this  agreement,  so  as  to  entitle  the  plaintiff  to  demand  from  the  defendant  the  sum 
mentioned  in  it.  Mr.  Gray  insists  that  the  meaning  of  the  agreement  is,  that  the 
party  seeking  to  enforce  it  must  shew  an  advance  of  the  full  amount  in  hard  cash, 
and  that  the  condition  [225]  upon  which  the  liability  of  the  defendant  upon  the  note 
or  agreement  was  to  arise,  was  not  performed  either  bv  a  payment  to  the  sailor  in 
goods,  or  partly  in  goods  and  partly  in  money,  or  by  a  payment  of  the  whole  sum 
in  money  subject  to  a  discount.  It  is  unnecessary  to  consider  the  latter  c;use,  though 
I  incline  to  think  it  is  involved  in  what  I  am  about  to  say  ;  for,  I  am  clearly  of  opinion 
that,  where,  as  here,  payment  has  been  accepted  partly  in  cash  and  partly  in  an 
equivalent  for  cash,  the  ti'ansaction  is  valid,  and  the  note  or  agreement  enforceable 
against  the  donor.  Notes  of  this  kind  have,  as  Mr.  Brett  has  very  truly  observed, 
been  in  use  for  many  years,  and  have  been  found  in  practice  to  be  extremely  useful. 
The  object  is  that  the  sailor  shall  not  receive  an  advance  in  cash  before  the  sailing 
of  the  ship,  which  from  the  known  improvident  habits  of  mariners  would  inevitably 
be  thrown  away  ;  but  that  he  shall  be  enabled,  by  means  of  an  instrument  payable 
within  a  short  period  after  the  departure  of  the  vessel,  to  procure  articles  which  are 
essential  to  his  comfort  and  well-being  on  the  voyage  (a).  But,  if  it  be  decided  that 
the  holder  of  the  note  cannot  enforce  it  if  any  part  of  the  amount  is  advanced  in  the 
shape  of  goods,  the  whole  system  of  advance-notes  which  has  been  found  to  be  practi- 
cally so  useful  will  at  once  be  annihilated.  I  cannot  think  it  ever  was  contemplated 
that  any  other  construction  should  be  put  upon  these  documents  than  this,  —that 
whatever  amounts  to  an  advance  as  between  the  sailor  and  the  outfitter,  shall  be 
considered  an  advance  as  between  the  latter  and  the  master.  Here  there  was,  as 
between  the  sailor  and  this  plaintiff,  an  advance  in  money  and  money's  [226]  worth 
to  the  full  amount  of  the  note,  and  therefore  I  am  of  opinion  that  the  plaintiff'  is 
entitled  to  recover  upon  it.  Even  in  the  case  of  discount,  the  sailor  gets  an  equivalent 
for  the  money  ;  for,  in  point  of  fact,  the  person  who  takes  the  note  advances  the 
money  for  it  when  he  gives  the  amount  less  the  value  for  the  time  it  has  to  run.  It 
is  true  that  the  sailor  would  not  actually  obtain  an  advance  of  61.  in  cash  ;  but  he 
would  get  an  equivalent  by  anticipating  the  time  of  its  receipt.  Confining  my  judg- 
ment, however,  to  the  particular  circumstances  of  the  case  before  us,  I  am  of  opinion 
that  we  are  fairlv  entitled  to  put  upon  this  document  the  construction  I  have  stated : 
and  I  think  we  should  be  doing  incalculable  mischief  if  we  were  to  put  any  other 
construction  upon  it.  Doubtless  these  instruments  may  at  times  be  used  as  a  means 
of  extortion.  But  sailors,  like  other  men,  must  protect  themselves  in  the  best  way 
they  can.  Upon  the  whole,  I  am  of  opinion,  that,  upon  the  true  construction  of  this 
note,  the  condition  on  which  the  defendant's  liability  was  to  attach  has  been  performed, 
and  consequently  that  the  plaintiff'  is  entitled  to  recover. 

I  am  authorised  bj'  my  brother  Williams,  who  has  been  obliged  to  go  to  Chambers, 
to  say  that  he  concurs  in  the  view  which  I  have  endeavoured  to  present.  I  regret 
that  we  are  not  unanimous  ;  for,  I  cannot  help  entertaining  great  distrust  as  to  the 
propriety  of  my  own  opinion  when  I  find  it  is  opposed  to  that  of  my  Brother  Willes. 

WiLLES,  J.  I  also  must  express  my  regret  that  I  am  unal>le  to  assent  to  the 
judgment  which  has  just  been  pronounced  by  my  Lord  :  but  I  feel  bound  to  say  that 
I  entertain  a  very  clear  opinion  to  the  contrary.  I  think  it  is  assumed  without  any 
foundation  that  the  transaction  amounted  to  full  payment  of  the  note  as  [227]  between 
the  plaintiff"  and  Reuben  Hill.  There  is  no  evidence  whatever  of  that  beyond  the 
mere  statement  of  the  plaintiff"  that  he  paid  Hill  31.  5s.  in  money  and  2\.  15s.  in  goods  : 
the  plaintiff'  does  not  even  state  that  Hill  accepted  the  goods  in  satisfaction  of  that 
sum.  I  think  that  was  a  question  for  the  jury,  and  one  deserving  of  grave  considera- 
tion. It  is  said  that  power  is  reserved  to  us  to  draw  such  inferences  as  a  jury  might 
draw ;  and  the  learned  counsel  in  support  of  the  rule  has  told  us  that  this  course  is 
warranted  by  the  act  of  parliament  which  regulates  the  proceedings  of  the  Passage 
Court  of  Liverpool.  It  may  be  so  :  but  I  protest,  in  the  absence  of  the  act,  that  I  am 
not  aware  of  any  power  by  which  the  duty  of  trying  such  a  question  is  cast  upon  us : 

(a)  It  is  difficult  to  perceive  how  this  laudable  object  is  attained  by  gi\'ing  the  man 
a  document  which  he  may  immediately  con\ert  into  cash  by  pa\'ing  an  exorbitant 
sum  by  way  of  discount  to  some  crimp  or  slop-seller. 
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and  I  think  it  one  which  is  eminently  fitted  for  the  consideration  of  a  jury.  Here 
is  a  case  where  a  tradesman  upon  his  own  shewing  obtains  from  a  sailor  most  exorbitant 
interest,  at  least  40  or  50  per  cent.(a)'.  I  must  confess  I  cannot  help  thinking  that 
the  old  prejudice  against  usury  was  founded  upon  sound  sense  and  right  feeling  :  and 
I  think  that  all  money  dealings  with  a  sailor  should  be  regarded  with  the  greatest 
possible  watchfulness,  and  that  a  case  in  which  such  dealing  is  involved  is  one  which 
ought  not  to  have  been  withdrawn  from  the  ordinary  constitutional  tribunal  for  the 
deci-sion  of  questions  of  fact.  If  the  matter  had  rested  with  me,  I  should  have  had 
no  hesitation  in  discharging  the  rule,  upon  the  ground  that  inferences  of  fact  such 
as  are  to  be  drawn  here  are  more  proper  for  a  jury, — and  especially  a  Liverpol  jury, — 
than  for  the  court.  I  think  incalculable  mischief  is  likely  to  arise  from  our  usurping 
or  pretending  to  exercise  a  jurisdiction  with  which  the  law  in  its  [228]  wisdom  has 
not  seen  fit  to  invest  us.  But,  assuming  it  to  be  .satisfactorily  made  out  that  the  sailor 
here  took  the  clothes  agreeing  that  as  Ijctween  him  and  the  plaintiff  they  should 
represent  the  sum  of  21.  15s.,  still  I  am  of  opinion  that  the  condition  upon  the  perform- 
ance of  which  the  plaintiff'  or  any  other  person  who  should  perform  it  was  to  become 
entitled  to  receive  61.  from  the  defendant,  has  not  been  performed.  I  have  a  particular 
objection  to  the  doctrine  of  equivalents  :  and  I  object  to  all  legislation  which  has 
a  tendency  to  interfere  with  men's  contracts.  Our  duty  is  to  interpret  and  to  enforce 
them  only.  The  words  of  this  contract  are  perfectly  plain  and  intelligible, — "  Ten 
days  after  the  ship  '  Athlone '  sails  from  the  port  of  Liverpool,  the  undersigned  does 
promise  and  agree  to  pay  to  any  person  who  shall  advance  to  Reuben  Hill  on  this 
agreement  the  sum  of  61.,  provided  the  said  Keuben  Hill  shall  .sail  in  the  said  ship  from 
the  said  port  of  Liverpool."  Assume  that  the  61.  were  advanced  by  the  plaintiff  to 
Keuben  Hill  partly  in  money  and  partly  in  clothes, — that  the  .sailor,  who  had  not  the 
option  of  receiving  the  whole  sum  in  money  (for,  the  plaintitf  himself  states  that,  if  he 
had  cashed  the  note,  he  would  have  deducted  Is.  6d.  in  the  pound  for  discount),  was 
content  to  receive  21.  15s.  of  it  in  the  shape  of  clothes, — the  question  is,  whether  that 
is  a  performance  of  the  condition, — whether  an  advance  of  21.  15s.  in  goods  is  an 
advance  of  that  amount  of  money.  I  must  confess  I  should  have  thought  not. 
(Generally  speaking,  when  a  man  undertakes  to  perform  one  thing,  or  is  to  become 
entitled  to  something  upon  the  performance  of  a  given  condition,  he  docs  not 
satisfy  the  undertaking  or  the  condition  by  the  performance  of  a  dirt'oreiit  thing. 
Thus,  if  a  man  were  to  contract  to  supply  another  with  so  many  thousand  bricks,  or 
if  a  guarantee  were  given  to  a  banker  to  secure  an  advance  of  10001.,  and  in  the 
[229]  one  case,  instead  of  bi-icks  the  party  tendered  hops,  and  in  the  other,  the  banker, 
instead  of  money,  hands  over  10001.  worth  of  railway  scrip,  I  have  yet  to  leai'n  that 
that  would  be  a  perfoimancc  or  an  equivalent  for  the  performance  of  the  contract  in 
the  one  case  or  of  the  condition  in  the  other.  Again,  in  the  case  of  husl)and  and  wife, 
the  law  in  general  makes  the  husband  responsible  for  necessaries  supplied  to  the  wife; 
but,  suj)pose,  instead  of  necessaries,  money  were  advanced,  I  have  yet  to  learn  that  the 
husliand  could  be  sued  for  that  (a)-.  This  shews  that  we  cannot  properly  admit  of 
ec[uivalents.  A  party  is  bound  by  the  contract  into  which  he  has  entei'cd,  not  by 
something  which  someliody  may  choose  to  say  is  c(iuivalent  to  it,  or  even  better. 
Assuming  it  to  be  ccjuivalent  or  better,  nobody  has  a  right  to  substitute  it.  In  the 
present  o.'ise,  I  am  not  satisfied  that  it  was  an  equivalent  that  was  given.  It  may  I)c 
that  the  master,  knowing  the  rapacity  of  the  persons  with  whom  sailors  usually  deal, 
desired  that  the  man  should  have  61.  in  money  with  which  he  might  go  to  the  most 
advantageous  market  for  the  supply  of  his  wants  for  the  voyage.  But,  be  that  as  it 
may,  an  julvancc  in  clothes,  or  partly  in  money  and  partly  in  clothes,  is  not  in  my 
judgment  such  an  aflvancc  as  was  here  contemplated.  The  possibility  of  its  being 
ecpially  convenient  or  ad\'antageous  to  the  sailor,  will  not  alter  the  legal  construction 
and  ert'ect  of  the  document.  It  is  perfectly  obvious  to  my  miiiiJ  that  a  payment  in 
goods  under  circumstances  like  the.se  is  not  eciuivalent  to  an  advance  in  money  ;  and 
1  think  it  is  too  much  to  suppose  that  the  party  giving  this  note  was  indilferent  as 
to  the  mode  in  which  the  advance  was  made.     1  say  nothing  as  to  di.scount :  nor  do 

(a)'  The  evidence  afforded  no  data  for  ascertaining  the  rate.  It  did  not  appear 
from  the  learned  judge's  notes  when  the  note  was  given  to  the  pl.iiiitilf,  m  wlicn  the 
ship  sailed. 

{af  See  Knax  v.  Bushell,  ante,  vol.  iii.,  p.  .'i.'H. 
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I  see  how  the  decision  of  this  wise  is  [230]  to  be  governed  by  those  cited.  In  JIad 
V.  Nash,  2  C.  M.  &  K.  337,  5  Tyrwh.  955,  there  was  an  express  agreement  that  the 
hats  should  be  given  and  received  as  part  payment  of  the  debt.  And  in  Brown  v. 
Byrne,  2  Ellis  &  B.  703,  the  deduction  or  discount  was  incorporated  into  the  terms 
of  the  contract  by  the  custom  of  the  particular  trade.  These  eases,  therefore,  can 
have  nothing  to  do  with  the  subject  under  consideration.  Upon  the  plain,  broad, 
and  intelligible  rule  that  a  man  i.s  only  bound  by  the  terms  of  the  contract  into  which 
he  has  entered,  and  not  by  any  vague  notion  of  attributive  justice,  I  am  of  opinion 
that  this  rule  ought  to  be  discharged. 

BvLE.s,  J.  Notwithstanding  the  unfeigned  respect  which  I  at  all  times  feel  for 
the  judgment  of  my  learned  Brothei-  Willes,  I  am  clearly  of  opinion  that  this  rule 
should  be  made  absolute.  I  think  the  word  "advance'  in  this  document  does  not 
necessarily  or  even  prima  facie  mean  an  advance  in  money  only.  The  expression 
used  is  not  "  pay,"  or  "lend,"  or  "  lend  to  me  through  Reuben  Hill,"  nor  even  "  advance 
in  cash  :"  but  it  is  simply  "who  shall  advance  to  Reuben  Hill  on  this  agreement  the 
sum  of  61."  Prima  facie,  that  seems  to  me  to  import  such  an  advance  ;U5  shall,  as 
between  the  sailor  and  the  man  who  deals  with  him,  be  an  advance  of  61.  ;  and  there- 
fore I  think  any  advance  to  that  amount,  whether  in  money  or  in  money's  worth,  is 
an  advance  within  this  contract.  The  document,  being  addressed  to  no  person  in  par- 
ticular, is  addressed  to  all  the  world.  It  is  addressed  not  to  a  banker,  but  to  the  class 
of  persons  who  are  in  the  habit  of  making  advances  upon  these  notes  at  Liverpool. 
If  the  advance  is  made  by  way  of  discount,  the  sailor  must  pay  something  for  the  use 
of  the  money  for  the  time  the  note  has  to  run.  Added  to  that,  the  man  [231]  who 
advances  the  money  runs  the  risk  of  the  sailor's  not  going  on  the  voyage.  It  there- 
fore seems  to  me  to  be  a  most  unreasonable  construction  of  this  contract  to  hold  that 
the  person  who  takes  the  note  mast  advance  the  whole  61.  in  cash,  and  not  a  farthing 
less.  If  there  be  any  ambiguity  upon  the  face  of  it,  according  to  the  ordinary  rule  of 
construction,  the  words  must  he,  taken  most  strongly  against  the  person  whose  engage- 
ment is  undei'  consideration.  I  am  clearly  of  opinion,  that,  upon  the  true  construc- 
tion of  this  document  if  61.  be  advanced  either  in  money  or  in  goods,  or  partlj'  in 
money  and  partly  in  goods, — I  do  not  say,  if  the  note  is  accepted  in  discharge  of  an 
existing  debt, — the  person  making  the  advance  satisfies  the  condition  upon  which  the 
liability  of  the  maker  of  the  instrument  to  repaj'  the  aihance  was  to  arise.  I  cannot 
agree  with  the  severe  construction  which  my  Brother  Willes  puts  upon  the  evidence  : 
for,  we  have  it  upon  the  oath  of  the  plaintitl",  with  nothing  to  contradict  it,  that  he 
advanced  Reuben  Hill  on  that  paper  31.  5s.  in  cash  and  i\.  15s.  worth  of  wearing- 
appaiel,  both  of  which  Reuben  Hill  received. 

Willes,  J.  With  reference  to  the  last  observation  of  my  Brother  Byles,  I  may 
explain  that  what  I  meant  to  say  was  this, — that  there  was  nothing  in  the  evidence  to 
shew  that  the  sailor  agreed  to  take  the  clothes  as  intrinsically  worth  21.  15s. 

Rule  absolute. 

[232]     In  re  Maky  Eden.     Nov.  24th,  1858. 

[S.  C.  28  L.  J.  C.  P.  4.] 

By  a  mari'iage  settlement  made  in  1844,  certain  property  of  the  intended  wife  was 
conveyed  to  trustees,  upon  trust  to  permit  the  husband  to  receive  the  rents  and 
profits  during  the  coverture,  or  until  the  wife  should  by  writing  under  her  hand 
otherwise  direct  or  appoint,  and,  from  and  after  such  direction  or  appointment, 
upon  trust  for  the  separate  u.se  of  the  wife.  The  deed  also  contained  a  power  of 
sale,  to  be  exercised  "at  the  request  and  by  the  direction  (in  writing)  of  the  husband 
and  wife."  The  husband  received  the  rents  and  profits  down  to  the  year  1 851, 
when  the  wife  exercised  her  power  of  appointment  by  directing  the  trustees  to 
receive  the  rents,  &c.,  and  to  apply  them  to  her  separate  use.  In  1852,  the  husband 
went  to  Australia : — Held,  not  a  case  for  an  order  to  dispense  with  the  husband's 
concurrence  in  a  deed  for  the  conveyance  of  the  property,  under  the  3  efe  4  W.  4, 
c.  74,  s.  91. 

This  was  an  application  for  an  order  under  the  91st  section  of  the  3  &  4  W.  4,  c.  74, 
to  enable  Maiy  Eden  to  convey  certain  freehold  property  at  Oxford,  to  which  she  wiis 
separately  entitled,  without  the  concurrence  of  John  Eden,  her  husband. 
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The  affidavits  upon  whit-h  the  motion  was  founded  disclosed  the  following  facts : — 
The  parties  were  married  in  1844,  when  the  property  in  question  was  settled  upon 
the  following  trust, — "  from  and  after  the  solemnization  of  the  said  marriage,  to 
permit  the  said  John  Eden  and  his  assigns  to  receive  the  rents  and  profits  of  the  said 
hereditaments  during  the  coverture  of  himself  and  the  said  Mary  Eden,  or  until  the 
said  Mary  Eden  should  by  any  writing  under  her  hand  otherwise  direct  or  appoint ; 
and,  from  anil  immediately  after  such  direction  or  appointment  should  be  made,  upon 
trust,  during  the  remainder  of  the  said  coverture,  for  the  separate  use  of  the  said 
Mary  Eden  ;  and,  from  and  after  the  determination  thereof,  if  the  said  Mary  Eden 
should  survive  the  said  John  Eden,  upon  trust  for  the  heirs,  executors,  administrators, 
and  assigns  of  the  said  Mary  Eden  ;  but,  if  the  said  John  Eden  should  survive  the 
said  Mary  Eden,  upon  trust  for  such  person  or  persons,  and  generally  in  such  manner 
as  the  said  Mary  Eden,  notwithstanding  her  coverture,  should  l)y  deed  or  will  direct 
or  appoint."  There  was  also  a  power  of  sale  contained  in  the  settlement,  which  was 
to  be  exerci-sed  by  the  trustees  "  at  the  request  and  by  the  direction  of  the  .said  John 
Eden  and  the  said  Mary  Eden  [233]  during  their  joint  lives,  such  request  and  direction 
to  be  testified  by  some  writing  under  the  hands  and  seals  of  the  .said  John  Eden  and 
the  said  Mary  Eden." 

Down  to  the  year  1851,  the  rents  and  profits  were  received  by  John  Eden  ;  but, 
in  March  in  that  year,  Mary  Eden,  pursuant  to  the  ])ro^'ision  for  that  purpose  iu  the 
settlement,  required  the  trustees  to  receive  them  and  to  pay  and  apply  them  to  her 
sole  and  separate  use ;  and  they  had  ever  since  been  so  received  and  applied  by  the 
trustees.  In  December,  18-52,  John  Eden  proceeded  to  Australia.  No  tidings  of  him 
had  reached  his  wife  since  the  25th  of  December,  1857,  when  he  was  at  Geelong.  The 
affidavit  of  Mary  Eden  alleged  her  belief  that  he  had  no  intention  ever  to  return  to 
this  country. 

No  application  had  been  made  to  the  husband  for  his  eoncuirence  in  the  con- 
veyance. 

Phipson,  for  the  applicant.  There  is  nothing  in  the  91st  section  of  the  statute 
which  requires  a  preliminary  application  to  the  husband  for  his  concuri'ence  in  the 
conveyance,  though  the  practice  of  the  court  seems  in  general  to  require  it :  In  re 
Hester  Murphj  (or  Ex  parte  Mirjin),  5  Scott,  N.  li.  1 G6,  4  M.  &  (i.  G35  ;  In  re  Sarah 
Woodcock,  1  C.  B.  437  ;  In  re  Isabella  Griersan  Perrm,  14  C.  B.  420 ;  E.n  parte  Anne 
Trencry,  ante,  vol.  i.  p.  187.  But,  it  seems,  that  that  step  has  been  dispensed  with 
where  the  husband  has  gone  out  of  the  jurisdiction  of  the  court  under  circumstances 
to  warrant  the  Ijelief  that  he  never  intends  to  return  :  In  re  Anne  Kclsa/,  IG  C.  B.  197  ; 
In  re  Yarnall,  17  C.  B.  189.  And  here  the  wife  swears  that  her  husband  has  been  in 
Australia  since  1852,  that  she  has  not  heard  of  him  since  the  end  of  1857,  and  that 
she  believes  he  has  no  intention  to  return  to  this  country.  [Cockburn,  C.  il.  Our 
power  is  confined  to  the  ordinary  case  [234]  of  a  wifcs  separate  property.  But  here 
the  power  of  alienation  is  fettered  by  a  cei-tain  condition  :  it  is  to  be  exercised  at  the 
request  and  by  the  direction  of  the  husband  and  wife.]  The  court  will  not  incjuire 
whether  or  not  a  good  title  can  be  conveyed.  The  woi'ds  of  the  act  are  very  general, — 
that,  if  a  husband  "shall  be  living  apart  from  his  wife,  oitiier  by  mutual  consent  or 
by  sentence  of  divorce,  or  in  consequence  of  his  being  transported  beyond  the  seas, 
or  from  any  other  cause  whatsoever,  it  shall  be  lawful  for  the  court,  by  an  order  to 
be  made  in  a  summary  way  upon  the  application  of  the  wife,  and  upon  such  evidence 
as  to  the  said  court  shall  seem  meet,  to  dispense  with  the  concurrence  of  the  husband, 
in  any  case  in  which  his  concurrence  is  lecpiiied  by  this  act  or  otherwise."  Hero,  the 
husband  has  no  interest  in  the  property  either  present  or  future,  the  wife  having 
under  the  power  contained  in  the  deed  made  an  ap[>oiiitment  in  favour  of  herself. 
[Cockburn,  G.  .J.  Docs  the  act  apply  at  all,  where  the  deed  expressly  stipulates  for 
the  concurrence  of  both  i  The  husband  may  have  no  dii'cct  interest  in  his  wife's 
property:  but,  at  the  same  time,  he  may  not  chcjose  that  she  should  alienate  it  so  as 
to  become  a  burthen  to  him.  It  would  ho  a  sti'cjiig  nieasui-o  for  us  under-  srrcli  cir-cirni- 
starrces  to  give  her  authority  to  corrvey.j  Suppose  the  hir.sband,  on  beirrg  applied  to, 
refirses  to  concui-,  as  no  doubt  he  will,  what  i-i  to  be  the  r-esult  {  [Williams,  J.  Why 
should  the  court  be  called  upoir  to  make  arr  or'der  to  di8])cnsc  with  the  husband's 
concirrrerree,  where  he  has  by  express  stipulatiorr  a  control  over-  the  pr-operty  !  You 
ai-e  in  effect  asking  us  to  alter-  the  ter-nis  of  the  settlement.]  The  object  of  the  act 
was  to  preverrt  the  husbaird,  irr  the  cases  pr-ovided  for-,  from  obstructirrg  the  sale  of 


94  HARMER    r.   CORNELIUS  5  C.  B.  (N.  S.)  235. 

his  wife's  property.  [Cockburn,  C.  J.  That  is  in  cases  where  the  law  renders  his 
concurrence  necessary  to  enable  her  to  do  an  [235]  act  which  is  foi-  her  sole  and  separate 
beneht.  Here,  the  husband's  concurrence  is  i-equired,  not  by  mere  operation  of  law, 
but  it  is  matter  of  express  stipulation  and  bargain.  Byles,  J.  Are  you  prepared  with 
any  authoi'ity  to  meet  the  difficulty  presented  by  my  Lord  ?]  No.  [Byles,  J.  Then, 
the  order  would  do  you  no  good.]     The  paity  is  willing  to  take  it  valeat  quantum. 

Cockburn,  C.  J.  I  think  we  ought  not  to  make  an  order  which  might  induce  a 
purchaser  to  take  a  bad  title.  Unless  I  could  see  my  way  to  the  conclusion  that  our 
Older  would  supersede  the  necessity  of  the  husband's  concurrence,  I  am  not  disposed 
to  accede  to  the  application.  If  any  authority  can  be  found  to  warrant  it,  the  motion 
may  be  renewed. 

Williams,  J.  This  is  an  important  question.  Where  a  power  is  given  which  is 
to  be  exercised  only  on  the  joint  request  of  the  husband  and  wife,  why  should  the 
court  give  the  preference  to  the  wife  rather  than  to  the  husband  ! 

The  rest  of  the  court  concurring, 

Phipson  took  nothing  (a). 

[236]    Harmer  v.  Cornelius.    July  5th,  1858. 

[S.  C.  28  L.  J.  C.  P.  85 ;  4  Jur.  N.  S.  1 110 ;  6  W.  K.  749.     Observations  applied, 
Cucksmi  V.  Stmies,  1858,  1  El.  &  El.  257.] 

The  public  profession  of  an  art  is  a  representation  and  undertaking  to  all  the  world 
that  the  professor  possesses  the  requisite  skill  and  ability. — When  a  skilled  labourer, 
artizan,  or  artist  is  employed,  there  is  on  his  part  an  implied  warranty  that  he  is  of 
skill  reasonably  competent  to  the  task  he  undertakes. 

This  was  an  action  against  a  ma.ster  for  wrongfully  dismissing  a  workman. 

The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would,  on  or  before 
the  20th  of  December,  1857,  go  to  Manchester,  and  there  enter  the  defendant's  service 
in  the  capacity  of  painter,  on  the  terms  that  he  was  to  work  from  eight  o'clock  in  the 
morning  to  six  o'clock  in  the  evening  each  day  of  his  the  plaintiff's  engagement,  and 
that  the  said  defendant  should  retain  him  in  his  service  in  the  capacity  aforesaid  for 
more  than  a  month,  and  would  pay  him  for  his  said  .services  at  the  rate  of  21.  10s. 
per  week  during  the  continuance  of  such  service,  the  defendant  promised  the  plaintiff 
to  perform  and  fultil  the  said  terms  in  all  things  on  the  defendant's  part  to  be  per- 
formed and  fulfilled  ;  that  the  plaintiff',  confiding  in  the  defendant's  said  promise, 
did,  on  or  before  the  day  aforesaid,  go  to  Manchester  aforesaid,  and  there  enter 
into  the  defendant's  service  in  the  capacity  aforesaid,  on  the  day  aforesaid,  and 
on  the  terms  aforesaid  :  and  that,  though  the  plaintiff'  had  always  been  ready  and 
willing  to  continue  in  the  defendant's  service  in  the  capacity  aforesaid,  and  on  the 
terms  aforesaid,  whereof  the  defendant  had  notice,  yet  that  the  defendant  did  not  nor 
would  retain  the  plaintiff  in  his  service  for  more  than  a  month  ;  but  that,  on  the 
contrary  thereof,  before  the  expiration  of  the  agi'eed  month,  and  when  the  plaintiff 
was  so  ready  and  willing,  and  the  defendant  had  such  notice  as  aforesaid,  he  the  defen- 
dant wrongfully  discharged  the  plaintiff'  from  his  the  defendant's  .said  service,  contrary 
to  his  said  promise,  and  thence  hitherto  refused  to  retain  the  plaintiff  in  his  the 
defendant's  said  service,  for  the  remainder  [237]  of  the  said  month  ;  by  means  whereof 
the  plaintiff  had  lost  and  been  deprived  of  all  the  wages,  profits,  and  advantages  he 
would  have  acquired  from  the  continuance  of  the  service,  &c. 

The  defendant  pleaded  several  pleas,  amongst  others,  secondly,  that  the  plaintiff" 
was  not  ready  and  willing,  as  alleged, — sixthly,  that  the  defendant  was  induced  to 
make  the  promise  in  the  declaration  mentioned  by  the  false  and  fraudulent  representa- 
tion of  the  plaintiff'  that  he  was  competent  to  perform  the  service  for  which  he  was 
engaged,  whereas  the  plaintiff  was  quite  incompetent  to  perform  such  service,  where- 
fore the  defendant,  as  soon  as  he  discovei'ed  the  said  fraud  and  the  plaintiff"s  incom- 
petency, rescinded  the  contract,  and  discharged  the  plaintiff'  from  his  said  service, 
without  having  derived  any  benefit  or  advantage  therefrom.     Issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  Westminster  in 
Easter  Term  last,  when  the  following  facts  appeared  in  evidence  : — 

{(i)  The  matter  was  not  moved  again. 
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111  December,  1857,  the  defendant,  who  resided  iit  Manchester,  inserted  an 
advertiscmeiit  in  the  Era  newsjjaper  for  "  two  first-rute  panorama  and  scene-painters." 
The  plaintiff"  sent  the  following  reply, — 

"Sir, — In  answer  to  your  advertisement  in  the  Era  newspaper,  for  two  scene- 
painters,  I  wish  to  subscribe  nij^  name  and  that  of  my  friend  Mr.  VVallis  to  the  list 
of  candidates  applying  for  the  situation  offered.  Inclosed  is  a  bill  of  a  panorama  we 
have  lately  painted.  The  salaries  we  should  require  would  be  not  less  than  21.  10s. 
per  week  each ;  travelling  expenses  paid  to  and  fro." 

To  this  the  plaintift"  received  the  following  answer  from  the  defendant's  agent : — 

"December  21st,  1857. 

"Sir, — In  answer  to  yours,  Mr.  Cornelius  agrees  to  [238]  pay  you  21.  10s.  per 
week,  but  j'ou  must  pay  your  own  travelling-expenses,  and  work  from  eight  o'clock 
in  the  morning  until  six  in  the  evening.  In  case  j'ou  don't  write  by  Wednesday, 
Mr.  C.  will  engage  with  some  one  else.  If  it  meets  your  views,  you  can  come  by  the 
earliest  train." 

The  plaintiff  then  wrote  as  follows, — 

"Sir, — In  reply  to  your  letter,  I  beg  to  say  that  we  will  come  down  to  Manchester 
on  the  terms  specitied  in  your  letter,  and  pay  our  own  travelling-expenses,  if  you 
\v\\\  engage  us  for  one  month  certain  ;  but  it  would  not  be  worth  oar  while  to  come 
down  for  a  less  period,  unless  you  will  pay  our  fares  to  Manchester  and  back." 

The  defendant's  agent  again  wrote,— 

"December  27th,  1857. 

"  Messrs.  Harmer  and  Wallis, — In  reply  to  yours,  I  am  directed  by  Mr.  Cornelius 
to  inform  you  that  you  are  engaged,  and  that  the  time  will  be  more  than  a  month  : 
hours  from  eight  o'clock  in  the  morning  to  six  o'clock  in  the  evening,  and  all  over-time 
made  to  be  paid  at  the  rate  of  21.  10s.  per  week.  You  must  come  immediately,  or, 
should  you  not  be  here  by  Tuesday  next,  the  29th  instant,  Mr.  Cornelius  will  engage 
other  parties." 

To  this  the  plaintiff  replied  as  follows,— 

"Sir, — Wc  received  your  letter,  and  beg  to  say  we  shall  be  in  Manchester,  on 
Tuesday  evening.  We  cannot  getaway  before  that  time,  as  we  are  engaged  in  painting 
a  traiispareiiey  for  the  Prus.«ian  ambassador ;  and  wc  shall  get  it  finished  on 
Monday  night." 

The  plaintiff  and  his  friend  accordingly  went  to  Manchester,  and  were  set  to  work 
at  scene-painting.  They  were,  however,  found  to  be  so  incompetent,  that,  at  the  end 
of  the  second  day,  the  defendant  discharged  tliciii.  For  this  dismissal,  the  plaintifl' 
and  Wallis  each  brought  an  action. 

[239]  *>n  the  part  of  the  defendant,  it  was  submitted  that  he  was  entitled  to  a 
verflict  upon  the  second  and  sixth  issues  if  the  jury  were  satisfied  that  the  ])laiiitiff 
was  incoiiiiieteiit  to  do  the  work  for  which  he  was  engaged  ;  and  that  the  allegation 
of  fraud  was  immaterial,  for  that,  whcllicr  or  not  the  plaintifl'  had  been  guilty  of  a 
fiaudiilcnt  misrepi'eseiitation,  the  defendant  was  not  bound  to  retain  in  his  eiii|)lov  a 
worldiiaii  who  was  wholly  incompetent.  It  was  fuither  submitted  that  the  plaintilfs 
evidciitc  proved  a  joint  contract  with  Wallis  and  himself, — ujion  which  the  learned 
judge  said  he  would  amend,  if  necessary. 

The  learned  judge  then  asked  the  jury,  whethei-  the  plaintiil'  had  been  dismi.sscd, 
or  whether  he  voluntarily  left  the  defendant's  eiii|)loy, — whether  the  plaiiitili'  was 
inc(]rnpeteiit  to  perform  that  which  he  had  lieeii  engaged  to  perforin, — and  whether 
lie  had  fr.uidulently  represented  hini.self  to  be  coniijctent,  knowing  himself  not  to  be 
so:  and  he  told  them,  that,  if  tin:  plaintiil'  did  not  think  himself  incoiiipcti'iit.  there 
could  lie  no  fraud. 

The  jury  found,  that  the  plaiiitiH'  was  dismissed,  .•mil  lli.it  In'  wa.s  incompetent,  but 
that  there  was  no  fraud  on  his  ))art. 

The  learned  judge  reserved  for  the  court  the  (luestion  whethei-  incompetency  alone 
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was  an  answer  to  the  action  :  it  being  agreed,  that,  if  the  court  should  be  of  opinion 
in  the  uegative,  a  verdict  should  be  entered  for  the  plaintift"  for  121.  10s. 

S.  Temple,  Q.  C,  accordingl_y,  in  Easter  Term  last,  moved  to  enter  a  verdict  for 
the  defendant  on  the  second  and  sixth  issues,  on  the  grounds  urged  at  the  ti'ial ;  but 
the  court  granted  the  rule  only  upon  the  ground  that  the  finding  of  the  jury  entitled 
the  defendant  to  a  verdict  on  those  two  issues, — saying  that  the  [240]  contract  was 
not  a  joint  one  with  the  plaintiff  and  Wallis,  it  being  a  contract  to  give  a  particular 
benefit  to  each. 

Needham,  on  a  subsequent  day,  shewed  cause.  No  leave  was  reserved  as  to  the 
second  issue.  [Willes,  J.  The  atKrmation  of  readiness  and  willingness  imports 
competency.  It  is  in  truth  the  same  question.]  The  fact  found  by  the  jury,  viz. 
that  the  plaintift'  was  incompetent  as  a  workman,  might  go  in  mitigation  of  damages, 
or  might  aftbrd  ground  for  a  ci'oss-action  ;  but  it  clearly  affords  no  substantive  ground 
of  defence.  The  real  defence  is,  that  the  defendant  was  induced  to  enter  into  the 
contract  by  fraud.  Now,  where  fraud  is  put  forwai'd  as  the  substantial  defence,  the 
defendant  is  bound  to  try  that  question,  and  that  onh^  Knowing  that  he  had  an 
answer  to  the  allegation  of  fraud,  the  defendant  went  down  to  trial  prepared  to  meet 
that  charge, — a  case  which  necessarily  must  depend  upon  the  personal  knowledge  of 
the  parties ;  whereas  the  question  of  competency  would  depend  upon  the  testimony 
of  witnesses  by  whom  the  plaintift'  had  been  employed.  [Williams,  J.  I  told  the 
jury  that  it  would  Ije  fi'aud  in  the  sense  in  which  the  word  is  used  in  the  sixth  plea, 
if,  knowing  himself  to  be  wholly  incompetent,  the  plaintift'  had  represented  himself  to 
be  competent.  It  is  no  argument  to  say  that  the  defendant  went  down  to  try  the 
question  of  fraud  and  nothing  else.  Pleaders  almost  always  put  in  an  allegation  of 
fraud.]  The  allegation  of  fraud  here  is  a  substantive  a\erment  of  fraud,  and  not  put 
in  as  the  mere  jargon  of  the  pleader.  [Williams,  J.  It  is  sufficient  if  so  much  of  the 
plea  is  proved  as  aft'ords  a  defence.  At  the  most,  your  argument  amounts  to  mere 
hardship.]  The  issue  tendered  is,  whether  the  plaintiff'  was  competent  at  the  time 
of  the  representation  ;  and  the  [241]  finding  is  that  he  was  incompetent  at  that  time, 
not  at  the  time  the  contract  was  to  be  performed.  [Williams,  J.  You  say  he  might 
have  learned  his  art  between  the  time  of  the  representation  and  the  arrival  of  the  time 
for  the  |ierformance  of  the  engagement !  Byles,  J.  The  substantial  issue  is,  whether 
the  plaintift'  was  competent  at  the  time  when  it  was  material  that  he  should  be  so.] 
At  all  events,  want  of  competency  aft'ords  no  defence  to  an  action  of  this  sort :  the 
absence  of  competency  may  go  in  mitigation  of  damages,  or  be  ground  for  a  cross- 
action  ;  but  it  is  no  ground  for  putting  an  end  to  a  special  contract.  In  the  case  of  a 
retainer  of  a  skilled  artist,  the  law,  no  doubt,  implies  that  he  shall  bring  a  reasonable 
amount  of  skill  to  the  performance  of  what  he  undertakes  to  do.  The  case  of  Burffess 
V.  Beaumcmt,  S  Scott,  N.  R.  668,  7  M.  &  G.  962,  is  an  authoritj'  to  shew,  that,  where 
parties  make  a  special  contract  for  services,  they  must  satisfy  themselves  beforehand 
of  the  character  and  capacity  of  the  persons  they  contract  with,  and  that,  in  the 
absence  of  fraud  or  an  express  warianty,  they  cannot  rescind  or  al>andon  it.  In  Keates 
v.  The  Earl  of  Cadogan,  10  C.  B.  591,  it  was  held  that  there  is  no  implied  duty  in  the 
owner  of  a  house  which  is  in  a  ruinous  and  unsafe  condition,  to  inform  a  proposed 
tenant  that  it  is  unfit  for  habitation  ;  and  that  no  action  will  lie  against  him  for  an 
omission  to  do  so,  in  the  absence  of  express  warranty  or  active  deceit.  Jervis,  C.  J. 
there  .said  :  "  The  declaration  does  not  allege  that  the  defendant  made  any  misrepre- 
sentation, or  that  he  had  reason  to  suppose  that  the  plaintift'  would  not  do  what  any 
man  in  his  senses  would  do,  viz.  make  proper  investigation,  and  satisfy  himself  as  to 
the  condition  of  the  house  before  he  entered  upon  the  occupation  of  it."  In  L'ornfoot 
v.  Fou'ke,  6  M.  &  W.  3.58,  to  assumpsit  for  the  non-performance  of  an  agreement  to 
take  a  ready-furnished  [242]  house,  the  defendant  pleaded  that  the  plaintift'  caused 
and  procuied  the  defendant  to  enter  into  the  agreement  by  means  of  fraud,  covin,  and 
misrepresentation  of  the  plaintift'  and  others  in  collusion  with  him  ;  on  which  issue 
was  joined.  It  appeared  at  the  trial  that  the  plaintift'  had  employed  one  C.  to  let  the 
house  in  question,  and  the  defendant,  being  in  treaty  with  C.  for  taking  it,  asked  him 
"  if  there  was  any  objection  to  the  house,"  to  which  he  answered  that  there  was  not, 
and  the  defendant  entei'ed  into  and  signed  the  agreement ;  but  he  afterwards  dis- 
covered that  the  adjoining  house  was  a  brothel,  and  on  that  ground  declined  to  fulfil 
the  contract.  It  appeared  that  the  plaintiff  knew  of  the  existence  of  the  brothel 
before,  but   C,  the  agent,  did    not :    and  it  was  held, — Lord  Abinger,  C.   B.,  dis- 
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sentieiite, — that  it  was  not  sutHcieiit  to  support  the  plea,  that  the  representation 
turned  out  to  be  untrue,  but  that  for  that  puipose  it  ought  to  have  been  proved 
to  have  been  fraudulently  made  ;  tliat,  as  the  representation  was  not  embodied  in 
the  contract,  the  contract  could  not  be  affected  liy  it,  unless  it  were  a  fraudulent 
representation  ;  and  that  the  knowledge  of  the  plaintiff  of  the  existence  of  the 
nuisance,  and  the  representation  of  the  agent  that  it  did  not  exist,  were  not  enough 
to  constitute  fraud,  so  as  to  support  the  plea.  So,  in  Sutton  v.  Tempk,  12  M.  & 
W.  5:.',  it  was  held,  that,  on  a  demi.se  of  land,  or  the  vesture  of  land  (as,  the  eatage  of 
a  field)  for  a  specific  teini,  at  a  certain  rent,  thei'e  is  no  implied  obligation  on  the  part 
of  the  lessor  that  it  shall  be  fit  for  the  purposes  for  which  it  is  taken.  And  in  Hart 
V.  Windmr,  1  "2  M.  &  W.  68,  it  is  laid  down  that  there  is  no  implied  warranty  on  a  sale 
of  a  lease  of  a  house  or  of  land,  that  it  is  or  shall  be  rea.sonably  fit  for  habitation, 
occupation,  or  cultivation  ;  and  that  there  is  no  contract,  still  less  a  condition,  implied 
by  law,  on  the  demise  of  real  property  only,  that  [243]  it  is  fit  for  the  purpose  for 
which  it  is  let.  And  in  Ormrod  v.  Ilutli,  14  M.  &  W.  6.51,  where  cotton  was  sold  by 
.sample,  upon  a  representation  that  the  bulk  corresponded  with  the  sample,  but  no 
warranty  was  taken  by  the  purchaser,  and  the  bulk  of  the  cotton  turned  out  to  be  of 
inferior  quality,  and  to  have  been  falsely  packed,  though  not  by  the  seller, — it  was 
held  that  an  action  on  the  case  for  a  false  and  fraudulent  representation  was  not 
maintainable,  without  shewing  that  such  representation  was  false  to  the  knowledge  of 
the  seller,  or  that  he  acted  fraudulently  or  against  good  faith  in  making  it.  All  these 
cases  proceed  upon  the  principle,  that,  where  there  is  a  special  contract,  in  the  absence 
of  fraud  or  express  warranty,  no  term  can  be  implied  which  is  not  to  be  found  in  the 
contract  itself. 

David  Keane  (with  whom  was  S.  Temple,  Q.  C),  in  support  of  the  rule.  The 
declaration  alleges  that  the  defendant  retained  the  phiintifi'  in  his  service  in  the 
capacity  of  a  painter,  and  that,  though  the  plaintiff"  had  always  been  ready  and  willing 
to  continue  in  the  defendant's  service  in  the  capacity  aforesaid,  whereof  the  defendant 
had  notice,  the  defendant  wrongfully  di.schaiged  him.  The  averment  of  readiness  and 
willingness  involves  capacity,  and  that  is  put  in  issue  by  the  second  plea.  The 
plaintiff'  could  not  be  said  to  be  ready  and  willing,  if  he  was  altogether  incompetent 
to  do  the  woik  for-  which  he  was  retained.  In  JJc  Medina  v.  Norman,  9  M.  &  W.  820, 
it  was  held  that  an  averment  of  the  plaintiff's  readiness  and  willingness  to  grant  a 
lease  was  efpiivalcnt  to  an  averment  of  his  having  a  title  to  grant  it.  Parke,  B.,  there 
says  :  "  The  meaning  of  a  contract  to  demise  is,  not  only  that  a  ceitain  form  of  words 
shall  be  put  on  paper,  but  that  the  party  assuming  to  demise  shall  have  title  to  demise. 
The  [244]  lessee  bargains  for  a  good  lea.se,  and  the  lessor  cannot  maintain  an  action 
against  him,  unless  he  had  power  to  make  a  lease.  It  is,  therefore,  essential  to  aver 
in  such  a  case  lliat  the  landlord  had  authority  to  make  a  good  lease.  But  then  the 
objection  to  this  declaration  must  be  con.sidcred  as  taken  on  gcnci'al  demnrier.  That 
being  so,  it  is  sulistantially  averred  that  the  plaintiff  h,id  title  to  demise.  The  declara- 
tion states,  foi'  instance,  that  the  plaintiff'  had  performed  all  things  on  his  pait  to  be 
performed  ;  and,  if  I  mistake  not,  there  is  a  case  in  Carthcw's  lieports(H)  whici)  decides 
that  that  avei-ment  woidd  be  sufficient  for  the  present  purpose.  But,  supposing  that 
avei'ment  to  be  insufficient,  still  the  allegation  of  the  plaintiff's  readiness  and  willing- 
ness to  let  the  premises  is  equivalent,  on  general  demurrer,  to  an  averment  of  his 
being  al)le  to  execute  such  lease  ;  for,  on  the  issue  of  readiness  and  willingness,  the 
plaintiff  must  have  proved  thiit  he  was  in  a  condition  to  make  a  valid  demise.  This 
was  the  opinion  of  Tindal,  C.  J.,  and  the  other  judges  of  the  court  of  Common  Pleas, 
in  jMvrenie  v.  Knowlcs,  5  N.  C.  .'i'J'J,  7  Scott,  .'$81  ;  and  this  court  laid  down  the  same 
doctrine  in  IlihldnwIiUc  v.  M'Morine,  G  M.  &  W.  200.  We  there  thougiit  the  [jlainlitrs 
title  to  the  shares  aro.se  'on  the  traverse  of  the  readiness  to  convey,  which  must 
involve  the  cajiacity  to  do  .so.'"  [Williams,  J.  In  llr  Mnlina  v.  Norman,  the  ])laintirt' 
alleged  his  readiness  and  willingness  to  grant  the  defendant  some  estate,  and  he  could 
not  (see  Ilaijward  v.  I'arke,  16  C.  B.  2'.);")).  Mere,  the  plaintiff  was  in  tiie  defendatit's 
service  in  the  capacity  of  a  paititci-,  although  a  very  bad  one.  Byles,  J.  It  seems 
from  the  corres|!ondcuce  that  the  plaintiff  represented  himself  [245]  to  be  a  competent 
scene-painter.     The  jury  found  that  ho  was  not,  though  he  so  represented  himself, 

(rt)  Knight  v.  Keech,  Garth.  271.  And  see  the  57th  section  of  the  Common  Law 
Procedme  Act,  1854,  15  &  IC  Vict.  c.  76. 
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but  without  fniud.  The  lepicsentation  is  in  writing.]  The  last  observation  disposes 
of  the  case  as  to  the  sixth  plea.  This  is  not  an  ordinary  plea  of  fraud  :  but  the 
very  essence  of  it  is,  that  the  plaintiff,  being  incompetent,  represented  himself  to  be 
competent.  [Byles,  J.  Stiike  out  the  word  "  fraudulent,"  and  the  plea  is  proved. 
The  plaintiff  was  not  competent ;  but  he  did  not  know  that  he  was  incompetent.] 
The  ground  of  the  decision  in  Burgess  v.  Beaumont,  8  Scott,  N.  R.  668,  7  M.  & 
G.  962,  was,  the  uncertainty  as  to  what  the  plaintiff  was  to  come  to  meet.  [Byles,  J. 
That  case  is  very  wide  of  this.  My  Brother  AMUiams  has  a  case  before  him  which 
seems  very  much  in  point,  but  which  has  not  been  alluded  to  at  the  Bar]  In  If'aUis 
V.  JranvM,  4  E.xch.  361,  in  an  action  for  wi'ongfully  discharging  the  plaintiff  from  the 
defendant's  employ,  the  declaration  alleged  that  the  plaintiff  had  always  been  ready 
and  willing  and  offered  to  remain  in  the  emplo3'ment  of  the  defendant.  The  defen- 
dant pleaded  that  the  plaintiff  did  not  offer  to  remain  in  the  employment  of  the 
defendant:  and  the  plea  was  held  bad,  as  raising  an  immaterial  issue, — the  gist  of  the 
averment  in  the  declaration  being  the  readiness,  which  implied  the  willingnes.s,  of  the 
plaintiff'  to  continue  the  service  from  which  the  defendant  wrongfully  dismissed  him. 

WiLLi.VMS,  J.  The  authorities  not  having  been  so  fully  brought  before  the  court 
as  they  might  have  been,  w-e  must  take  time  to  look  into  them  for  ourselves. 

Cur.  adv.  vult. 

Wii.LES,  J.,  now  delivered  the  judgment  of  the  court : — 

[246]  We  are  of  opinion  that  this  rule  must  be  made  ab.solute. 

When  a  skilled  labourer,  artizan,  or  artist  is  employed,  there  is  on  his  part  an 
implied  warranty  that  he  is  of  skill  reasonably  competent  to  the  task  he  undertakes, 
— Spondes  peritiam  artis.  Thus,  if  an  apothecary,  a  watch-maker,  or  an  attorney  be 
employed  for  reward,  thej'  each  impliedly  undertake  to  possess  and  exercise  reasonable 
skill  in  their  several  arts.  The  public  profession  of  an  art  is  a  representation  and 
undertaking  to  all  the  world  that  the  professor  possesses  the  requisite  ability  and 
skill  (a).  An  express  promise  or  express  representation  in  the  particular  case  is  not 
necessary. 

It  may  be,  that,  if  there  is  no  general  and  no  particular  representation  of  ability 
and  skill,  the  workman  undertakes  no  responsibility.  If  a  gentleman,  for  example, 
should  employ  a  man  who  is  known  to  have  never  done  anything  but  sweep  a  cross- 
ing, to  clean  or  mend  his  watch,  the  employer  probably  would  be  held  to  have  incurred 
all  risks  himself. 

But,  in  the  case  under  consideration,  the  correspondence  shews,  in  addition  to  the 
implied  representation,  an  express  and  particular  representation  by  the  plaintiff'  that  he 
did  possess  the  requisite  skill. 

The  next  question  is  this, — supposing  that,  when  the  skill  and  competency  of  the 
party  employed  are  tested  by  the  employment,  he  is  found  to  be  utterly  incompetent, 
is  the  employer  bound  nevertheless  to  go  on  employing  him  to  the  end  of  the  term 
for  which  he  is  engaged,  notwithstanding  his  incompetency  ?  This  is  a  question  upon 
which  we  have  been  furnished  by  the  Bai'  with  no  authority,  probably  because,  such 
labour  being  seldom  retained  for  a  long  time  certain,  the  ques-[247]-tion  has  not  often 
arisen.  But  it  seems  very  unreasonable  that  an  employer  should  be  compelled  to  go 
on  employing  a  man  who,  having  represented  himself  competent,  turns  out  to  be 
incompetent.  An  engineer  is  retained  by  a  railway  company,  for  a  year,  to  diive  an 
express-train,  and  is  found  to  lie  utterly  unskilful  and  incompetent  to  drive  or  regulate 
the  locomotive, — are  the  raih\-ay  company  still  bound,  under  pain  of  an  action,  to 
intrust  the  lives  of  thousands  to  his  dangerous  and  flemonstrated  incapacity  1  A 
clerk  is  retained  for  a  year  to  keep  a  merchant's  books,  and  it  turns  out  that  he  is 
ignorant,  not  only  of  book-keeping,  but  of  arithmetic, — is  the  merchant  bound  to 
continue  him  in  his  employment? 

Misconduct  in  a  servant  is,  according  to  every  day's  experience,  a  justification  of 
a  discharge.  The  failure  to  afford  the  requisite  skill  which  had  been  expressly  or 
impliedly  promised,  is  a  breach  of  legal  duty,  and  therefore  misconduct.  The  rule  of 
the  civil  law,  "  Imperitia  adnumeratur,"  applies 

We  may  add  that  a  precedent  of  a  plea  grounded  on  the  implied  condition  of 
competency  is  to  be  found  in  the  late  Mr.  Joseph  Chitty's  work  on  Pleading,  edited 
by  the  late  Mr.  Pearson,  p.  363. 

(a)  See  the  observations  of  Jervis,  C.  J.,  in  Jenkins  v.  Beiham,  1.5  C.  B.  189. 
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So,  in  Spain  v.  Arrwtt;  2  Stark.  N.  P.  C.  256,  Lorr]  EUenborough,  speaking  of  a 
servant  who  had  refused  to  perform  his  duty,  says, — "  The  master  is  not  hound  to 
keep  him  on  as  a  l)urthensonie  and  useless  servant  to  the  end  of  the  year."  And  it 
appears  to  us  that  there  is  no  material  dirtercnco  between  a  servant  who  will  not, 
and  a  servant  who  cannot,  perform  the  duty  foi'  wliieh  he  was  hired. 

For  these  reasons,  we  think  the  substantial  j)art  of  the  plea  was  proved,  and  that 
the  rule  must  be  made  absolute. 

Rule  absolute. 


[248]     Westlake  v.  Adams.     July  5th,  1858. 

[S.  C.  27  L.  J.  C.  P.  271  ;  4  Jur.  N.  S.  1021.] 

The  defendant,  upon  the  apprenticing  of  his  son  to  the  plaintiff'  by  a  charitable  society, 
agreed  to  give  the  plaintiff',  in  addition  to  a  premium  of  201.  to  be  paid  by  the 
society,  four  I.O.U.'s  for  51.  each,  payable  at  intervals  of  a  year.  The  boy  was 
apprenticed  and  served  the  full  term  — the  indenture  stating  the  consideration  to 
be  201.,  paid  by  the  society.  After  the  expiration  of  the  term,  the  plaintiff'  sued 
the  defendant  upon  his  I.O.U.  : — Held,  that  the  transaction  was  not  a  fraud  upon 
the  society. — Held  also,  by  Willes,  J.,  and  Byles,  J., — dissentiente,  Williams,  J., — 
that  the  circumstance  of  the  indenture  being  void  by  the  39th  section  of  the  8  Ann. 
c.  9,  for  not  truly  setting  forth  the  consideration,  did  not  prevent  the  plaintiff  from 
suing  the  defendant  upon  the  I.O.U., — the  execution  of  the  indenture  (though 
void)  being  a  sufficient  consideration  for  the  defendant's  promise  to  pay  the 
additional  201. 

Tliis  was  an  action  for  money  payable  by  the  defendant  to  the  plaintiff"  for  money 
found  to  be  due  from  the  defendant  to  the  plaintiff' on  accotuits  stated  between  them  : 
Claim  171. 

The  defendant  pleaded, — first,  never  indebted, — secondly,  that,  before  and  at  the 
time  of  the  making  of  the  fraudulent  agreement  theieinafter  mentioned,  the  plaintiff' 
used  and  caTiied  on  the  art  and  business  of  ornamental  and  figure  carving,  and  the 
defendant  was  then  desirous  of  apprenticing  his  son  William  Henry  Adams  to  the 
plaintiff'  to  learn  the  said  art  and  business,  Ijut  was  unable  to  pay  the  premiums 
required  by  the  plaintiff'  in  that  behalf,  and  the  defendant  then  applied  to  certain 
persons  called  and  known  as  the  Somersetshire  Society,  being  persons  united  together 
for  charital)le  purposes,  that  is  to  say,  for  the  pui-pose  of  apprenticing  the  ciiildreu  of 
.deserving  poor  of  the  county  of  Somerset  resident  in  Loudon,  and  requested  the  said 
Somersetshire  Society,  as  an  act  of  benevolence,  and  in  exoneration  of  the  defendant, 
with  and  out  of  their  own  proper  moneys,  and  on  their  own  Itehalf,  to  pay  the 
premium  required  liy  the  plaintiff' for  the  pur|)ose  aforesaid  :  that  thereupon,  in  con- 
sideration that  the  plaintiff'  woidd  receive  and  take  the  said  William  Henry  Adams 
as  an  apprentice  to  learn  the  plaintiff's  said  art,  for  the  term  of  seven  years,  at  and 
for  the  premium  of  201.,  to  be  paid  as  thereinafter  next  mentioned,  they  the  said 
Somersetshire  Society  promised  the  plaintiff'  to  pay  him  in  manner  and  form  and  at 
[249]  the  times  and  subject  to  the  consideration  in  the  indenture  of  apprenticeship 
thereinafter  mentioned  provided,  with  and  out  of  their  own  proper  moneys,  and  on 
their  own  liehalf,  as  an  act  of  benevolence,  and  in  exoneration  of  the  defendant,  the 
said  sum  of  201.  as  such  ])remium  as  aforesaid  :  aufl  the  plaintiff'  then  consented  and 
agreed  to  and  with  the  said  Somoisetshire  Society  to  receive  and  take  the  said  William 
Heni-y  Adams,  as  his  appi'cnticc,  upon  the  terms  and  for  the  prenn'um  last  aforesaid  : 
that,  thereupon,  afterwaids,  in  pursuance  and  performance  of  the  said  agreement,  by 
an  indentun!  of  appienticesiiip  sealed  with  the  seal  of  the  plaintiff',  and  duly  made  by 
the  defendant,  the  said  Willi.im  Henry  Adams,  the  plaintiff',  and  .lohn  .Jenkyns, 
therein  described  as  and  then  being  the  treasurer  of  the  said  Somersetshire  Society, 
it  was  witnessed  that  the  said  William  Henry  Adams,  with  the  con.sent  of  the  defen- 
dant, and  with  the  approbation  of  the  said  .lohn  Jenkyns,  put  himself  ap])rentico  to 
the  plaintiff',  to  learn  his  said  art,  and  with  him  after  the  maimer  of  an  a])prcntice  to 
servo  for  the  term  of  seven  years  aforesaid,  and  that  the  plaintiff',  in  eonsideration 
of  the  said  premium  of  201.  to  be  paid  to  him  by  the  said  John  .leidcyns,  or  by  the 
treasurer  for  the  time  being  of  the  said  Somersetshire  Society,  to  wit,  for  and  on 
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beh.alf  of  the  said  society,  at  the  times,  and  sul)ject  to  the  consideration  therein  men- 
tioned, covenanted  to  teach  and  instruct,  oi-  cause  to  be  taught  and  instructed,  by  the 
best  means  that  he  could,  the  said  apprentice,  in  his  art,  finding  for  the  said  apprentice 
sufficient  meat,  drink,  and  lodging,  and  medicine  in  case  of  sickness,  duiing  the  said 
term  :  that  the  said  premium  of  201.  was  long  before  this  suit  duly  paid  by  the  said 
Somersetshire  Society  with  and  out  of  their  own  proper  moneys,  and  on  their  own 
behalf,  and  as  an  act  of  benevolence,  and  in  exo-[250]-neration  of  the  defendant,  to 
wit,  by  their  treasurer  at  the  time  being,  according  to  the  terms  and  true  intent 
and  meaning  of  the  said  agreement  and  covenant  in  that  behalf :  that,  at  the  time  of 
the  making  of  the  agreements  thereinbefore  mentioned,  it  was  secretly  and  fraudu- 
lenty,  and  without  the  knowledge  or  pri\-ity  and  in  fraud  of  the  said  Somersetshire 
Society,  agreed  by  and  between  the  plaintitt'  and  the  defendant,  that  the  defendant 
should  pay  to  the  plaintiff  a  further  premium  or  sum  of  '201.  for  and  in  consideration 
of  the  plaintiff  so  receiving  and  taking  the  said  \^'illiam  Henry  Adams  as  such 
apprentice  as  aforesaid,  over  and  above  the  said  sum  so  agreed  and  covenanted  to  be 
paid  by  the  said  Somersetshire  Society  in  that  behalf  as  aforesaid  :  and  that  the  said 
accounts  stated  in  the  declaration  mentioned  were  stated  of  and  concerning  the  said 
sum  of  201.  so  fraudulently  agreed  to  be  paid  by  the  defendant  to  the  plaintiff' as 
aforesaid,  and  of  and  concerning  no  other  debt,  matter,  or  thing  whatever. 

Upon  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  AMUes,  J.,  at  the  first  sitting  at  Westminstei'  in  Easter 
Term  last.     The  facts  which  appeared  in  evidence  were  as  follows : — 

The  plaintiff  carried  on  the  business  of  a  wood  carver  in  London.  The  defendant 
is  a  glover  in  Exeter,  and  was  a  native  of  Yeovil,  in  Somersetshire.  In  the  month  of 
May,  1850,  the  defendant,  who  then  resided  in  London,  in  answer  to  an  advertisement 
in  one  of  the  London  newspapers,  applied  to  the  plaintiff  to  take  his  son  William 
Henry  Adams  as  an  apprentice.  The  plaintiff'  required  a  premium  of  401.  The 
defendant  told  him  he  was  a  poor  man,  but  that  a  society  called  the  Somerset- 
shire Society,  which  was  established  for  the  apprenticing  of  the  children  of  poor 
Somersetshire  parents  residing  in  London,  had  granted  201.  as  a  pre-[251]-mium  to  be 
paid  with  his  son.  The  plaintiff  consented  to  take  the  boy  as  apprentice,  on  the 
society  paying  201.,  and  the  defendant  giving  him  an  1.0.  U.  for  other  201.,  payable 
by  instalments  of  51.  per  annum.  To  this  the  defendant  agi-eed  ;  and  accordingly  the 
boj'  was  bound  to  the  plaintifl'  for  seven  years  by  an  indenture  of  which  the  following 
is  a  copy  : 

"  Somersetshire  Society. 

"Established,  1811. 

"  For  apprenticing  the  children  of  poor  Somersetshire  parents 
residing  in  London. 

"This  indenture  witnesseth  that  William  Henry  Adams,  with  the  consent  of 
William  Adams,  of,  &c.,  and  with  the  approbation  of  John  Jenkyns,  of,  &c.,  Esq., 
treasurer  to  the  Somersetshire  Society  in  London,  doth  put  himself  apprentice  to 
Samuel  Westlake,  of,  &c.,  ornamental  and  figure  carver,  to  learn  his  art,  and  with 
him  after  the  manner  of  an  appientice  to  serve  from  the  date  hereof  unto  the  full  end 
and  term  of  seven  years  from  thence  next  following,  to  be  fully  complete  and  ended, 
during  which  term  the  said  apprentice  his  master  shall  faithfully  serve,  his  secrets 
keep,  his  lawful  commands  everywhere  gladly  do :  he  shall  do  no  damage  to  his  said 
master,  nor  see  it  to  be  done  of  others,  but  to  his  power  shall  let  or  fortlnvith  give 
warning  to  his  said  master  of  the  same  :  he  shall  not  contract  matrimony  within  the 
said  term :  he  shall  not  play  at  cards,  dice,  tables,  or  any  unlawful  games,  whereby 
his  said  master  may  have  any  loss  with  his  own  goods  or  others'  during  the  said 
term,  without  licence  of  his  said  master :  he  shall  buy  nor  sell :  he  shall  not  haunt 
taverns  or  play-houses,  nor  absent  himself  from  his  said  master's  service  day  or  night 
unlawfully  :  but  in  all  things  as  a  faithful  apprentice  he  shall  behave  himself  towards 
his  said  master  and  all  his  during  the  said  term.  And  the  said  Samuel  Westlake,  in 
[252]  consideration  of  the  sun)  of  201.,  to  lie  paid  to  him  by  the  said  John  Jenkyns, 
or  by  the  treasurer  for  the  time  being  of  the  society  for  apprenticing  the  ehildi-en  of 
the  deserving  poor  of  the  coLuity  of  Somerset  resident  in  London  (one  moiety  to  be  paid 
immediately  after  this  indenture  shall  be  approved  of  by  the  committee  at  their  first 
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nicftiiiji  aiU-v  the  execution  thereof,  and  the  reniaininjj;  ruuiotj'  to  be  paid  at  the 
expiration  of  lialf  the  said  term,  if  the  said  apprentice  then  continue  in  the  service  of 
his  said  master),  doth  covenant  with  the  said  John  Jenkyns  to  teach  and  instruct,  or 
cause  to  he  taught  and  instructed,  hy  the  means  that  he  can,  his  said  apprentice  iu 
the  art  of  ornamental  and  figure  carving,  which  he  useth  ;  finding  the  said  apprentice 
siithcient  meat,  drink,  and  lodgings,  and  medicine  in  case  of  sickness,  during  the  said 
term  :  And,  for  the  ti'ue  performance  of  all  and  e\'ery  the  said  covenants  and  agreements, 
each  of  the  said  parties  bindeth  himself  unto  the  others  by  these  presents.  In  witness 
whereof  the  parties  above  named  have  put  their  hands  and  seals  the  17th  day  of 
May,  iSoU."  (Signed)        "William  Adam.s.  ^ 

"William  Henry  Adams.     ^ 
"Samuel  Westlake.  ^ 

"John  Jenkyns."  -^ 

The  defendant's  son  duly  served  the  plaintiff  under  the  above  indenture  until  the 
expiration  of  the  term.  The  two  sums  of  101.  and  1 01.  were  paid  by  the  Somersetshire 
Society,  who  were  ignorant  of  the  arrangement  with  the  father'  for  the  payment  of 
the  additional  201.  The  indenture, — the  premium  being  paid  by  a  public  charity, — 
was  unstamped.  After  the  execution  of  the  indenture,  the  defendant,  who  had  then 
gone  t«  reside  in  Exeter,  at  various  times  supplied  the  plaintiff'  with  gloves ;  and,  on 
his  coming  to  London  during  the  term,  an  account  was  gone  into  between  the  parties, 
when  it  [253]  was  agreed  that  the  value  of  the  gloves  so  supplied  was  31.,  and  that 
the  plaintiff' should  give  up  the  four  I.O.U.'s  which  he  held,  and  receive  in  lieu  of 
them  a  fresh  I.O.U.  for  171.  and  a  receipt  for  the  31. 

On  the  part  of  the  defendant  it  was  insisted  that  the  plaintiff  was  not  entitled  to 
recover,  inasmuch  as  the  taking  of  the  I.O.U.  for  the  additional  premium  was  a 
fraud  upon  the  Somersetshire  Society,  who  would  not  have  paid  the  201.  unless  they 
had  believed  that  sum  to  be  the  entire  consideration  for  the  apprenticeship ;  and, 
further,  that  the  indenture  was  void  by  the  8  Ami.  c.  9,  for  not  setting  out  the  con- 
sideration truly  (a). 

[254]  On  the  other  hand,  it  was  submitted  that  the  indenture  was  not  void,  and 
that  the  defendant,  having  got  all  he  liargained  for,  was  bound  to  perform  his  contract. 

The  learned  judge  in  substance  told  the  jury  that  the  indenture  of  apprenticeship 
was  void,  by  the  statute,  for  not  truly  setting  out  the  consideration  ;  but  that,  if  the 

(a)  The  35th  section  of  that  act  enacts  "that  the  full  sum  or  sums  of  money 
received,  or  in  any  wise  directly  or  indirectly  given,  paid,  agreed  or  conti'acted  for, 
during  the  term,  with  or  in  relation  to  every  such  clerk,  apprentice,  and  servant,  as 
aforesaid,  shall  be  tiuly  inserted  and  written  in  woids  at  length  in  some  indenture  or 
other  writing,  which  shall  contain  the  covenants,  articles,  contracts,  or  agreements 
relating  to  the  service  of  such  clerk,  apprentice,  or  servant,  as  aforesaid,  and  shall 
bear  date  upon  the  day  of  the  signing,  sealing,  or  other  execution  of  the  .same,  upon 
pain  that  every  master  or  mistress  to  or  with  whom  or  to  whose  use  any  sum  of  money 
whatsoever  shall  be  given,  paid,  se,;ured,  or  contracted  for  or  in  respect  of  any  such 
clerk,  ap])rcntice,  or  servant  as  aforesaid,  which  shall  not  bo  truly  and  fully  so  inserted 
and  specified  in  some  such  indenture  or  other  writing,  shall  for  every  such  ottetice 
forfeit  douijle  the  sum  .so  given,  p.iid,  secured,  or  contracted  for,"  &c. 

And  the  3'Jth  section  enacts  "that  all  such  indentures  or  writings  as  aforesaid 
wherein  shall  not  be  tridy  inserted  and  wiitten  the  full  sum  and  sums  of  money 
received,  or  in  any  wise  diiectly  or  indirectly  given,  paid,  secured,  or  contracted  for, 
with,  or  in  relation  to  such  clerk,  apprentice,  or  servant  as  aforesaid,  or  whereupon  the 
duties  payable  by  this  act  shall  not  be  duly  paid  or  lawfidly  tendered,  or  which  shall 
not  be  stamped  or  lawfully  tendered  to  be  stamijcd,  according  to  the  tenor  and  true 
meaning  of  this  act,  within  the  respective  times  herein  for  that  purpose  severally  and 
respectively  limited,  shall  be  void,  and  not  available  in  any  court  or  |)lace  or  to  any 
purpose  whatsoever,  and  the  clerk,  appientice,  or  servant  whom  the  same  shall  concei"n 
or  relate  to  shall  in  such  case  be  utterly  inca])able  of  being  free  of  any  city,  town, 
corporation,  or  company,  and  of  following  or  exercising  the  intended  |)rofession,  trade, 
or  employment,  any  charier,  law,  oi-  custom  to  the  contrary  notwithslamling.  " 

Section  40  cxem])ts  fiom  stam[)-duty  indentures  the  [iremium  wiiereof  is  paid  by 
the  parish  or  by  any  public  charity. 
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consideration  foi'  the  I.O.U.  upon  which  the  action  was  brought  was  the  execution        II 
of  the  indenture,  such  execution  was  a  sufficient  consideration   for  the  defendant's 
promise,  notwithstanding  the  indenture  might  be  void.     The  plaintiff  accordingly 
had  a  verdict  for  171. 

Kingdon,  in  Easter  Term  last,  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
He  submitted  that  the  contract  to  receive  the  additional  201.  was  a  fraud  upon  the 
Somersetshire  Society,  who  would  not  have  consented  to  pay  the  sum  they  did  if 
they  had  known  that  it  was  not  the  full  and  only  consideration  for  the  apprenticing 
the  defendant's  son.  [Willes,  J.  I  told  the  jury  that  there  could  be  no  fraud,  if  the 
defendant  got  what  he  bargained  for.]  This  sort  of  private  bargain  is  contrary  to 
public  policy, — like  the  case  of  a  creditor  who  has  signed  a  composition-deed  bargain- 
ing for  some  private  advantage  to  himself  beyond  that  which  the  general  body  of 
creditoi's  receive  :  Jachmi  v.  Duchaire,  3  T.  R.  551.  [Byles,  J.  Is  not  the  object  of 
the  society  equally  attained,  whether  the  master  [255]  gets  more  than  they  pay  or 
not?]  The  plaintiff  covenants  with  the  society  to  teach  the  boy  his  trade,  and 
to  feed  and  lodge  him,  for  201.  [Willes,  J.  There  was  no  evidence  that  the 
plaintiff  knew  anything  about  the  rules  of  the  society.  Crowder,  J.  Or  to  shew 
that  the  societj'  would  not  have  advanced  the  201.  if  they  had  known  of  the  arrange- 
ment with  the  boy's  father.]  In  llie  King  v.  The  Inhabitants  of  Aylesbury,  3  B.  &  Ad. 
569,  a  pauper  was  bound  apprentice  by  the  trustees  of  a  public  charity.  The  master 
covenanted  to  find  him  meat,  drink,  apparel,  washing,  &c.  Before  the  execution  of 
the  indenture,  the  father  of  the  pauper,  who  was  not  a  party  to  it,  agreed  with  the 
master  to  tind  the  pauper  clothing  and  washing  during  the  term  ;  and  he  did  so.  It 
did  not  appear  that  the  trustees  were  privy  to  this  engagement.  The  court  of  Queen's 
Bench  held  that  the  indenture  did  not  require  to  be  stamped,  because  either  the 
agreement  by  the  father  to  provide  clothes  was  not  a  thing  seemed  to  be  given  to  or 
for  the  benefit  of  the  master,  within  the  55  G.  3,  c.  184,  Sched.  part  1,  tit.  Apprentice- 
ship, or,  assuming  that  it  was,  then  it  was  \'oid  as  being  a  fraud  upon  the  trustees, 
who  had  bound  out  the  apprentice  on  the  faith  that  the  master  was  to  provide  clothes. 
Parke,  J.,  there  said  :  "  It  is  said  that  there  is  a  benefit  conferred  on  the  master  by 
the  agreement  of  the  father  to  provide  clothes,  and  that  that  is  equivalent  to  a  sum 
of  money.  Assuming  it  to  be  so,  the  agreement  was  then  a  fraud  on  the  trustees  of 
the  charity,  for  it  is  clear  from  the  covenant  in  the  indenture  that  they  bound  out  the 
pauper  on  the  faith  that  the  master  was  to  find  apparel,  &c.  :  and  the  latter  could  not 
have  sued  the  father  for  not  providing  clothes,  for  there  was  no  binding  engagement 
on  him  so  to  do." 

Then,  the  8  Anne,  c.  9,  ss.  35,  39,  make  the  indenture  absolutely  void  to  all  intents 
and  purposes,  for  not  [256]  setting  out  the  full  sum  gi\-en  "  with  or  in  relation  to  " 
the  apprentice.  Jackson  v.  H'anrick,  7  T.  R.  121,  is  a  distinct  authority.  It  was 
there  held  that  no  action  can  be  maintained  by  the  plaintift'  on  a  note  given  to  him 
by  the  defendant  as  an  apprentice  fee  with  his  son  who  was  to  be  bound  to  the 
plaintiff',  if  it  appear  that  the  indenture  executed  was  void  by  the  8  Ann.  c.  9,  for 
want  of  the  insertion  of  such  premium  therein,  and  a  proper  stamp  in  respect  of  the 
same ;  although  the  plaintiff'  did  in  fact  maintain  the  apprentice  for  some  time,  and 
until  he  absconded.  [Crowder,  J.  Here,  the  party  has  had  all  the  benefit  that  could 
result  from  the  covenant.]  Not  so  ;  for,  the  indenture  being  void,  the  apprentice 
loses  all  the  benefit  that  would  have  lesulted  to  him  from  having  served  his  time  under 
a  valid  indenture.  In  The  Kimj  v.  The  Inhabitants  of  Amersham,  4  Ad.  &  E.  508, 
6  N.  &  M.  12,  the  indenture  was  held  void  on  this  ground. 

Crowder,  J.  Upon  the  first  point,  I  am  of  opinion  there  should  be  no  rule.  It 
does  not  appear  that  there  was  anything  like  fraud  :  and  the  mere  fact  of  the  existence 
of  the  indenture  is  nothing.  In  the  cases  adverted  to,  there  was  a  clear  intention  to 
deceive,  and  the  party  ad\'ancing  the  money  was  deceived.  There  is  nothing  here  to 
shew  that  any  deception  was  practised  by  the  plaintiff' upon  the  Somersetshire  Society, 
or  that  he  had  any  intention  to  deceive  them.  But,  upon  the  other  point,  viz.  that 
the  consideration  was  not  truly  stated,  the  rule  may  go. 

F.  Russell,  on  a  subsequent  day,  shewed  cause.  This  is  a  mere  stamp  objection. 
The  provisions  of  the  8  Ann.  c.  9,  are  modified  by  the  20  G.  2,  c.  45,  ss.  5  and  6. 
[Williams,  J.  The  object  of  the  8  Anne,  c.  9,  s.  39,  is  plain, — to  insure  the  payment 
of  the  proper  [257]  duty,  by  declaring  the  indenture  void  if  the  full  consideration  is 
not  inserted.     Byles,  J.     Do  you  find  any  case  where  the  non-insertion  of  the  right 
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sum  was  held  to  be  cured  by  the  subsequent  payment  of  the  proper  duty '!]  There 
is  no  deeisioii  to  that  effect.  The  jury  having  found  that  the  defendant  contracted 
for  this  very  indenture,  it  does  not  lie  in  his  month  to  urge  this  objection.  Nor  can 
he  say  that  the  contract  is  void,  when  the  whole  has  been  performed  by  the  main- 
tenance and  instruction  of  the  apprentice  for  the  full  period  contracted  for :  Mann  v. 
Lent,  10  B.  &  C.  877,  5  M.  &  R.  660.  Jackson  v.  IVarwick,  7  T.  R.  121,  was  cited; 
but  Lord  Tentcrden  said  :  "  If  the  father  had  paid  the  premium,  instead  of  having 
given  the  bill  for  it,  he  could  not,  under  the  circumstances  of  this  case,  have  recovered 
it  back  ;  for,  the  son  was  not  oidy  maintained  by  the  master  for  a  time,  but  might 
have  compelled  the  latter  to  continue  his  maintenance  and  instruction,  by  causing  the 
indenture  to  be  stamped.  There  was  not,  therefore,  a  total  failure  of  consideration." 
In  Till'  Kinij  v.  Thr  InJuihilant^  of  Boii:rton-upon-Dun!<more,  9  B.  &  C.  872,  4  M.  &  R. 
631,  a  married  woman,  on  binding  her  son,  an  illegitimate  child,  an  appi'entice,  agreed 
with  the  intended  master  that  101.  should  be  the  premium  inserted  in  the  indenture, 
but,  that  he  should  receive  something  more.  The  husband  of  the  mother  of  the 
apprentice  paid  the  101.,  and  the  mother,  without  her  husband's  knowledge,  paid  the 
master  a  furthei'  sum  of  21.  12s.  6d.  It  was  held,  that,  there  being  no  valid  contract 
to  pay  more  than  the  sum  of  101.,  the  full  sum  received,  given,  paid,  secured,  or  con- 
tracted for  at  the  time  of  the  execution  of  the  indenture,  was  inserted  in  the  indenture 
within  the  meaning  of  the  statute  8  Ann.  e  9,  s.  39,  that  the  indenture  was  valid, 
and  that  a  settlement  was  gained  by  service  under  it.  And  Bayley,  .1.,  said:  "The 
sura  [258]  leally  and  liona  fide  paid  and  contracted  for  was  inserted  in  this  indenture. 
There  was  no  binding  agreement  for  the  payment  of  any  sum  beyond  that  amount. 
The  promise  made  by  the  feme  coveit  did  not  bind  her."  At  all  events,  the  giving 
up  the  four  pieces  of  paper  originally  given  to  the  plaintiff'  was  a  sufficient  considera- 
tion, upon  the  authoi-ity  of  Haujh  v.  Brooks,  10  Ad.  &  E.  309,  323,  2  P.  &  I).  477, 
4  P.  (^  I).  288  :  and,  though  the  contract  might  not  have  been  enforceable,  an  action 
will  lie  upon  the  account  stated  :  Cocking  v.  Irani,  1  C.  B.  858. 

Kingdon,  in  support  of  his  rule.  The  indenture  was  clearly  void  under  the 
statute  !^  Ann.  c.  9,  and  therefore  there  was  a  total  failure  of  consideration  for  the 
defendant's  [)romise.  The  statute  makes  the  indenture  void  on  two  grounds, — if  the 
true  amount  of  the  premium  is  not  inserted,  and  if  the  stamp  is  insuiheient.  The 
20  G.  2,  c.  4.5,  may  cure  the  latter  defect,  but  not  the  former :  the  case  of  Miiwn  v. 
Lent,  therefore,  does  not  affect  the  (juestion.  In  that  case  it  was  competent  to  the 
parties  to  cure  the  defect :  here  the  defendant  did  not  get  all  the  consideration  he 
contracted  foi'.  The  Kintj  v.  The  Inhaliitants  of  Buililoii,  3  B.  &  Ad.  427,  is  more  to 
the  purpose.  There,  the  consideration  e.xpressed  in  an  indenture  of  apprenticeship 
was  41.  to  be  paid  to  the  master  by  a  public  charity  ;  but  the  apprentice's  mother 
privately  agreed  to  pay,  and  rlid  pay  the  master,  after  the  execution  of  the  indenture, 
11.  in  addition  :  and  it  was  held  that  the  indenture,  though  stamped,  was  void  hy  the 
8  Ami.  c.  9,  s.  39,  the  full  sum  conti'actcd  for  with  or  in  relation  to  the  apprentice 
not  beiiig  inserted.  Lord  Tentcrden  says  :  "  The  object  of  the  legislature  undoubtedly 
was,  to  secure  the  insertion  in  the  indenture  of  the  whole  sum  [laid  or  contracted  for 
witii  the  apprentice.  But  the  .39th  [259]  section  evidently  refers  to  cases  where  a 
duty  is  payal)le  ;  whei'oas,  in  The  k'int/  v.  The  Lnliali'dantx  of  Oadliy,  1  B.  &  Aid.  477, 
no  duty  whatever  was  payable,  because  the  whole  j)remium  was  defi'ayed  by  public 
charity.  That  is  not  .so  here.  Then  it  is  said,  that,  according  to  Ilex  v.  The  I iiluilntaiils 
of  Bointon-iijmi-Ihinsiiiore,  9  B.  &  C  872,  4  M.  &  R.  631,  unless  there  be  a  binding 
contract  for  the  payment  of  the  sum  with  the  apprentice  fee,  it  need  not  be  inserted 
in  the  indenture.  But  there  the  decision  turned  upon  the  disability  of  the  contracting 
party,  who  was  a  feme  covert.  Hero,  we  cainiot  i)resinne  that  the  pauper's  mother 
(who  is  named  as  the  consenting  party  in  the  indenture)  was  a  feme  covert.  It  is 
s;iid  that  the  contract  for  the  additional  sum  was  void  by  the  act  of  parliament,  and 
that  the  master  conld  not  have  sued  for  this  sum,  which  was  not  mentioned  in  the 
indcntnr(!.  We  arc  not  called  u|)on  to  decide  how  that  would  have  been,  if  an  action 
had  been  lirought  by  the  master;  lie(^au.sc  the  clear  intunlion  of  the  legislalure  was, 
that  eveiything  received,  given,  ])aid,  secured,  or  contracted  to  be  paid  with  tho 
apprentice,  should  be  inserted  in  the  indenture.  IIcic  thei'e  was  a  contract  to  pay  a 
sum  not  inserted.  A  party  capable  of  contracting,  and  making  such  a  conlr-aci,  lliough 
it  wci'c  honorary,  might  not  know  that  the  statute  would  pi-otect  him  fi'om  its  per-- 
formancc  ;  but  a  married  woman  must  be  presumed  to  know  that  she  is  not  lialilc 
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upon  a  contract  made  by  her.  Perhaps  it  would  have  been  better  if  the  legislature 
had  enacted  that  all  engagements  to  pay  more  than  the  sum  mentioned  in  the 
indenture  should  be  utterly  void.  But  the  words  of  the  statute,  as  they  bear  upon 
this  case,  are  so  unambiguous,  that,  without  repealing  the  clause,  we  cainiot  hold  this 
indenture  to  be  valid."  Here  the  contract  was,  that  the  defendant's  son  should  be 
taught  the  trade  of  a  wood  carver  [260]  under  a  valid  indenture.  [Byles,  J.  No : 
under  the  particular  indenture.]  A  contract  to  apprentice  must,  it  is  submitted, 
mean,  by  a  legal  and  valid  instrument.  Before  the  execution  of  this  indenture,  it  had 
been  arranged  that  the  plaintiff'  should  receix'e  401.,  one  half  from  the  Somersetshire 
Society,  the  other  half  from  the  defendant.  That  clearly  brings  the  case  within  the 
words  of  the  39th  section  of  the  statute  of  Anne.  The  sum  agreed  to  be  paid  with  or 
in  relation  to  the  apprentice  was  not  inserted  in  the  indenture.  The  objection  was 
held  fatal  in  77ic  King  v.  The  Inhabitants  of  Amersham,  4  Ad.  &  E.  508,  6  N.  &  M.  12. 
Then,  if  the  indenture  is  void,  the  plaintifT  clearlv  cannot  recover.  The  case  is 
virtually' concluded  hy  Jackson  v.  Warwick;  7  T.  R.  121.  Then,  as  to  the  account 
stated, — there  could  be  no  better  consideration  for  the  giving  of  the  second  I.O.U. 
than  there  was  for  the  first.  Here  there  is  nothing  but  an  account  stated,  the  con- 
sideration for  which  entirely  failed  ;  whereas,  in  Cockiuij  v.  JVaid,  1  C.  B.  858,  the 
defendant  got  everj'thing  he  contracted  for.  [Byles,  J.  There  was  a  point  open  in 
Jackson  V.  Il'armck,  which  is  not  open  here  :  the  only  plea  here  is,  never  indebted.] 
In  JVUscm  v.  IVilson,  14  C.  B.  616,  upon  a  sale  of  a  leasehold,  the  purchaser  agreed  to 
pay  a  deposit  of  501.,  and  the  residue  on  completion.  Instead  of  actually  paying  the 
501.,  he  gave  the  vendor  51.  and  an  I.O.U.  for  451.  :  and  it  was  held  the  vendor, 
failing  to  make  a  good  title,  was  not  entitled  to  recover  the  451.  upon  an  account 
stated  ;  and  that  the  defence  was  admissible  under  never  indebted.  [\Villiams,  J. 
I  confess  I  do  not  see  any  substantial  difference  between  Cocking  v.  Ward  and  the 
present  case,  so  far  as  the  account  stated  is  concerned.  Might  not  the  defendant 
there  have  been  turned  out !]  No.  The  widow  of  the  former  tenant  had  surrendered 
the  premises,  and  the  defendant  had  become  tenant.  [261]  At  the  end  of  the  judg- 
ment, Tindal,  C.  J.,  says:  "The  principle  may  not,  perhaps,  be  applicable  to  cases 
where  it  can  be  shewn  the  original  debt  is  absolutely  ^oid  from  any  illegal  or  immoral 
consideration,  or  where  it  is  made  void  by  any  statute,  as  by  those  against  usuiy  or 
gaming :  but  we  think  it  applies  to  cases  where  the  only  objection  is,  that  the  original 
debt  might  not  have  been  recoverable,  from  the  deficiency  of  legal  evidence  to  support 
it."  Can  it  be  doubted  that  the  parties  here  bargained  for  a  valid  and  binding 
indenture  of  apprenticeship  .'  At  the  time  the  defendant  gave  this  I.O.U.  he  had 
not  got  what  he  bargained  for. 

Williams,  J.  You  attempt  to  distinguish  Cocking  v.  Jl^ard  from  the  present  case 
upon  two  grounds,  upon  one  of  which  1  think  consideration  is  necessary,  viz.  as  to 
whether  the  defendant  here  received  all  the  consideration  that  formed  the  inducement 
or  motive  for  his  giving  the  I.O.U.  But,  as  to  the  other,  you  rely  upon  a  distinction 
between  an  originally  void  consideration,  and  an  illegality  created  by  statute.  Now, 
here,  the  indenture  is  made  void  by  the  .statute,  but  not  the  debt.  That  ground  of 
distinction,  therefore,  fails.  But  the  other  question,  whether,  notwithstanding  the 
finding  of  the  jury,  the  facts  do  not  of  necessity  shew  that  the  whole  consideration 
could  not  have  been  in  existence  at  the  time  of  the  giving  of  the  I.O.U.,  deserves 
deliberation. 

Cur.  adv.  vult. 

WiLLES,  J.  In  this  case  the  court  is  not  unanimous.  The  cause  was  tried  before 
me,  and  the  rule,  which  complains  of  my  direction  to  the  jury,  was  argued  before  my 
Brothers  Williams  and  Byles  and  myself.  The  direction  was,  in  substance,  that  the 
in-[262]-dentures  of  apprenticeship  were  void  for  not  stating  the  full  consideration,  by 
reason  of  the  provisions  of  the  statute  of  Anne  ;  but  that,  if  the  consideration  for 
the  I.O.U.  upon  which  the  action  was  brought  was  the  execution  of  the  indenture, 
notwithstanding  it  might  be  void,  such  execution  was  a  sufficient  consideration  for  the 
promise.  I  did  not  reserve  the  point.  In  the  absence  of  my  two  learned  Brothers,  I 
will  proceed  to  read  their  respective  opinions. 

Williams,  J.  I  am  of  opinion  that  it  is  impossible  to  distinguish  this  case  from 
Jackson  v.  Warwick,  7  T.  R.  121.  There,  the  action  was  biought  on  a  note  gi\en  by 
the  defendant  as  an  apprentice  fee  with  his  son  to  the  plaintiff,  to  whom  the  son  was 
bound.     It  appeared  that  no  mention  was  made  in  the  indentures  of  this  premium 
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having  been  given  with  the  apprentice ;  uor  was  there  any  stamp  thereon  in  propor- 
tion to  their  vakie,  as  required  by  the  statute  S  Ann.  c.  9  ;  in  default  of  which,  by 
the  39th  section,  the  indentures  are  dechu-ed  to  be  void  and  unavailable  for  any 
purpose :  and  it  was  held  that  no  action  could  be  maintained  on  the  note,  because  it 
was  given  in  consideration  of  the  relation  of  apprenticeship,  which  these  parties 
supposed  was  to  be  created  between  the  defendant's  son  and  the  plaintiff,  which 
relation,  it  turned  out,  never  did  exist  between  them,  and  therefore  the  consideration 
for  the  note  wholly  failed,  notwithstanding  that  the  plaintiff'  had  provided  board  for 
some  time  for  the  apprentice,  who  then  absconded. 

In  the  present  case,  the  circumstances  are  substantially  the  same,  except  that  the 
defendant,  instead  of  giving  his  promissory  note,  gave  an  I.O.  U.  for  the  premium, 
on  which  the  action  was  brought  as  upon  an  account  stated. 

It  cannot  be  disputed  that  the  I.O.U.  was  prima  [263]  facie  sulHcieut  evidence 
to  sustain  the  plaintiff's  case;  but  that  it  was  open  to  the  defendant  to  rebut  it,  by 
shewing  that  the  account  was  stated  in  respect  of  a  debt  which  had  no  legal  foundation. 
And  this  was  shewn,  I  think,  according  to  Jackson  v.  IVarwiuk,  as  soon  as  it  appeared 
that  the  supposed  del)t  was  founded  on  a  promise  to  pay,  the  premium,  the  considera- 
tion for  which  had  wholly  failed  by  reason  of  the  indentures  being  void.  The  promise 
was  made  by  way  of  purchase  of  valid  indentures ;  and  no  such  indentures  ever 
existed.  And  this  dill'ers  the  present  case  from  Cuckiny  v.  iranl,  1  C.  B.  8.38,  where 
the  defendant  had  had  the  full  benefit  of  the  original  contiact. 

It  was,  however,  contended,  on  behalf  of  the  plaintiff,  that  the  present  case  is 
distinguishable  from  Jacksun  v.  U'andck,  by  reason  of  the  finding  of  the  jmy  that  the 
defendant  had  received  all  the  consideration  he  expected  to  receive  at  the  time  of 
making  the  promise  of  which  the  I.O.U.  was  the  evidence.  But  it  is,  I  think, 
impossible  to  support  such  a  view  of  the  case,  unless  there  were  some  evidence  that 
the  defendant  knew  the  indentures  were  void  when  he  made  the  promise.  It  would, 
in  truth,  be  an  evasion  by  the  court  of  the  authority  of  Jacksun  v.  li'arwick,  by  leaving 
it  for  the  jury  to  decide  that  a  consideration  existed  which  that  case  decides  has 
wholly  failed. 

It  was  further  contended  that  Jackson  v.  JFarwkk  is  not  applicable,  because  it 
appeared  at  the  trial  of  the  pi'esent  case  that  the  I.O.U.  in  question  was  substituted 
for  four  other  instruments  of  the  same  kind  which  had  been  originally  given  by  the 
defendant  as  the  security  for  the  payment  of  the  premium,  and  which  had  been 
destroyed  becau.se  the  plaintiff  iiad  requested  the  defendant  to  give  him  a  new  I.O.U. 
in  lieu  of  them,  on  a  suggestion  that  they  were  invalid  in  form.  And  it  was  argued 
that  this  destruction  of  them  was  a  new  [264J  consideration,  which  would  sustain  a 
new  promise,  according  to  the  principle  of  JIai</h  v.  Uiuoks,  10  Ad.  &  E.  323,  4  P.  & 
D.  288.  But  surely  there  was  an  implied  understanding  between  the  parties  in  the 
present  case  that  the  defendant  should  not  incur  any  further  liability  on  the  new 
security  than  on  the  old.  It  is  ditticult  to  understand  how  the  plaintiff  can  be  in  a 
better  condition  because  the  defendant  acceded  to  his  request  to  substitute  the  one 
document  for  the  others  as  evidence  of  the  original  promise. 

It  was  further  contended  for  the  plaintiti',  that,  according  to  the  case  of  Mann  v. 
Lirnl,  10  B.  A  0.  877,  5  M.  &  K.  (J(iO,  M.  i<i  M.  240,  the  indentures  might  be  rendered 
valid,  by  causing  them  to  be  properly  stamped  under  the  20  G.  2,  c.  -15,  s.  5 ;  and  so 
there  wcjuUl  not  be  a  toUil  failure  of  consuleratioii.  But  the  ell'ect  of  that  statute,  I 
think,  is  only  to  render  the  indentures,  after  they  shall  have  been  properly  stamped, 
as  good  and  available  as  if  the  proper  stamp-duty  had  ijcen  paid  in  the  liist  instance ; 
and  not  to  cure  the  defect  of  omitting  to  mention  the  true  amount  of  the  premium. 

On  the  whole,  therefore,  I  am  of  opinion  that  there  is  nothing  to  distinguish  the 
present  case  from  Jackson  v.  H''anvick.  That  case  has  been  cited  in  the  argument  of 
subsequent  cases,  and  not  disapproved  of,  but  distinguished  by  the  court, — as  in  O'rant 
V.  ll'ckkiiMn,  IG  East,  207.  It  is  also  stated  witliout  any  disapprobation  in  Bay  ley 
on  Bills,  -flh  edit.  p.  .■!!)2.  Until,  therefore,  it  shall  have  been  overruled  in  a  court  of 
error,  I  think  it  is  a  binding  authority,  which  must  govern  this  case  ;  and,  conseiiueiitly, 
that  this  rule  ought  to  be  made  absolute. 

Bvi.isK,  J.  It  is  with  great  diliidence  and  regret  that  I  am  constrained  to  differ 
from  my  Brother  Williams.  But  I  am  of  opinion  that  there  has  been  no  misdirec- 
[265]-tion,  that  the  proper  (jucstion  has  been  left  to  the  jury,  and  lliaL  I  he  plaintiff  is 
entitled  to  retain  his  verdict. 

G.  r.  XIX.— 1* 
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There  appears  to  me  to  have  been  a  full  consideration  for  the  lastl.O.U.,  on  which 
the  action  is  founded.  I  think  the  execution  of  the  indenture  of  apprenticeship  by  the 
plaintiff,  indepeudenth'  of  his  subsequent  performance  of  his  covenant,  was  a  good 
consideration  for  the  four  I.O.U.s  originally  given.  I  agree  that  the  statute  S  Ann. 
c.  9,  s.  39,  makes  the  indenture  void,  because  the  full  consideration  was  not  inserted 
in  the  instrument ;  and  that  this  defect  is  not  curable  by  the  subsequent  statute  of 
20  G  2,  c.  45,  s.  5.  But  still,  the  indenture  was  the  very  indenture  which  the  plain- 
tiff agreed  to  give,  and  which  the  defendant  agreed  to  take.  There  was  no  fraud  :  the 
defendant  knew  all  the  facts,  and  cannot  be  heard  to  say  that  he  was  ignorant  of  the 
law.  It  cannot  even  be  said  that  the  deed,  though  liable  to  be  pro\'ed  to  be  void, 
was  valueless  ;  for,  it  was  a  good  deed  on  the  face  of  it,  and  had  the  evidence  of  the 
additional  consideration  perished,  or  not  been  forthcoming,  the  deed  would  have  had 
its  full  operation  in  every  way. 

It  is  an  elementary  principle,  that  the  law  will  not  enter  into  an  inquiry  as  to  the 
adequacy  of  the  consideration  ;  so  that  much  less  consideration  than  here  existed  might 
have  sufficed. 

Lastly,  it  must  be  remembered  that  the  defendant  in  this  case  has  received  a  full 
performance  of  the  terms  of  the  indenture  at  the  hands  of  the  plaintitf'.  The  jury  have, 
I  think,  made  an  end  of  the  question  ;  for,  they  have  found  (as  they  well  might)  that 
the  defendant  recei\ed  what  he  bargained  for,  and  all  that  he  bargained  for. 

The  only  difficult}'  I  feel  is  in  distinguishing  this  case  from  the  case  of  Jackson  v. 
iratv-iik,  7  T.  R.  121.  But  that  was  an  action  on  a  promissory  note:  the  defendant 
[266]  had  there  certainly  received  some  consideration  :  and  the  law  was  not  at  that 
time  so  well  settled  as  it  has  since  been,  that  an  action  to  recover  the  full  amount  due 
on  a  bill  or  note  can  be  sustained  unless  the  consideration  fails  entirely,  or  fails  to  an 
ascertiiined  and  li(juidated  amount.  Moreover,  the  language  of  Lord  Tenterden,  in 
Mann  v.  Lmt,  10  B.  &  C.  8S4,  5  M.  &  K.  6G0,  seems  to  import  some  doubt  in  the  mind 
of  the  court  of  King's  Bench  as  to  the  correctness  of  Lord  Kenyon's  decision.  And 
Lord  Tenterden  in  Mann  v.  Kent  proposes  as  the  test  this  inquiry,  whether,  if  the 
father,  instead  of  having  given  the  bill,  had  actually  paid  the  money,  he  could  have 
recovered  the  money  back.  Surely  in  this  case  he  could  not  have  done  so ;  foi-, 
it  would  have  been  money  paid  bj'  him  with  full  knowledge  of  the  facts.  But  the 
distinction  between  Jackson  v.  Warwick  and  the  present  case  is  this,  that  there  Lord 
Kenyon  says  it  was  the  master's  duty  to  get  the  consideration  properly  inserted,  and 
the  instrument  properly  stamped  ;  whereas,  here,  the  master  had  done,  as  the  jury 
have  found,  all  he  engaged  to  do. 

On  these  grounds,  I  think  the  transaction,  such  ;xs  it  was,  supported  the  original 
LO.U.s. 

It  is  not  necessary  to  say  whether  the  last  I.O.U.,  having  been  given  in  consideration 
of  the  surrender  of  the  original  I.O.L^.s,  could  have  been  void  for  want  of  considera- 
tion ;  although  in  Haujh  v.  Brooks,  the  majority  of  the  court  of  Excheijuei'  Chamber 
intimated  their  opinion,  that,  had  the  document  in  that  case  surrendered  by  ihe  plain- 
tiff' as  a  consideration  for  the  promise  of  the  defendant  been  a  mere  piece  of  paper,  it 
would  have  sufficed  to  sustain  the  promise. 

Whiles,  J.  Having  now  read  the  opinions  of  my  two  learned  Brothers,  i  regret 
that  it  falls  to  me  to  decide  upon  an  appeal  against  my  own  ruling,though  I  have  [267] 
the  consolation  to  think  that  in  so  doing  1  shall  decide  in  favour  of  that  party  on  whose 
side  is  the  justice  of  the  case.  I  am  not  ashamed  of  having  been  somewhat  astute  at 
the  trial  to  defeat  what  I  conceived  to  be  an  unjust  and  unworthy  defence:  and  of 
course  1  do  not  express  any  different  opinion  now.  As  my  Brother  Byles  agrees  with 
me,  the  result  is  that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 

DuNSTON  r.  Paterson.     July  5th,  185!<. 

[S.  C.  28  L.  J.  C.  P.  97  ;  4  Jur.  X.  S.  1024  :  6  W.  R.  768.] 

A  temporary  or  compulsory  residence,  at  the  time  of  the  commencement  of  an  action, 
in  a  gaol,  does  not  constitute  the  place  of  detention  the  "dwelling"  of  the  party 
within  the  128th  section  of  the  9  &  10  Vict.  c.  95.— The  court  will  require  a  strong 
case  to  be  made  out  before  they  will  overrule  the  exercise  of  a  judge's  discretion 
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under  the  15  &  IG  Viet.  c.  54,  s.  4. — The  plaintiti'  having  lecoveied  only  51.  in  an 
action  for  false  imprisoiunent,  and  the  judge  having  declined  to  certify  under  the 
County -Court  Act,  15  ife  16  Vict.  c.  54,  s.  4, — Held,  that  the  plaintiff'  wa.s  ecjually 
di.sentitled  to  the  co.sts  of  a  demurrer  upon  which  she  obtained  judgment,  as  to  the 
costs  of  the  issues  of  fact. 

This  was  an  action  for  false  imprisonment  hirnight  against  the  defendant,  the  late 
sheriti'of  tiie  county  of  Kent. 

.See  the  pleading.s,  ante,  vol.  ii.,  p.  4!J5. 

At  the  trial  before  W'illes,  J.,  at  the  sittings  in  London  aftei'  Ti'iiiity  Term,  1857, 
it  appeared  that  the  sheriii'  having  a  ca.  sa.  against  Emily  Mary  Dunston,  the  sister  of 
the  plaintitr,  an  ollicer  armed  with  a  warrant  proceeded  to  a  place  called  Lock's  Bottom, 
near  Farnljorougli,  in  Kent,  for  the  purpose  of  apprehending  her ;  that  he  there  saw 
the  plaintiir,  who  answered  to  the  name  of  "  i\Iiss  Dunston,"  and  lodged  her  in  Maidstone 
gaol ;  that  an  application  was  afterwards  made  to  a  judge  at  Chambers  for  the  plaintiff's 
ilischarge,  but,  for  some  unexplained  reason,  it  was  not  persisted  in  ;  and  that  the 
plaintitl'  remained  in  custody  about  four  or  live  months,  during  a  great  portion  of  which 
time  the  slierirt  and  his  officers  knew  she  was  not  the  person  named  in  the  ca.  sa. 

[268]  The  defence  was,  that  the  plaintitl',  by  passing  her.self  off  as  the  real  defendant 
in  the  original  action,  for  the  purpose  of  enabling  her  sister  to  escape,  was  the  author 
of  her  own  imprisonment,  and  was  consequently  not  entitled  to  complain  of  the  sheriff's 
wrongful  act. 

This  objection  hati  already  been  disposed  of  upon  a  demurrer  to  the  rejoinder  to  the 
plaintiff's  second  replication, — ante,  vol.  ii.,  p.  495, — and  it  was  insisted  for  her  atthe  trial, 
that,  assuming  that  .she  had  at  first  misled  the  officer,  that  was  at  all  events  no  justifica- 
tion for  her  detention  by  the  sheriff  after  he  knew  she  was  unlawfully  in  his  custody. 

The  ca.se  went  to  the  jury  with  strong  remarks  by  the  learned  judge  upon  the  plain- 
tills  conduct ;  and  the  jury,  after  some  deliberation,  returned  a  verdict  for  the  plaintiff, 
with  51.  damages. 

The  learned  judge  stayed  execution  until  the  fifth  day  of  Michaelmas  Term,  and 
reserved  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  on  the  ground  that 
the  plaintitl',  ha\ing  misled  the  otiicei',  was  not  entitled  to  complain  of  the  arrest  or 
detention. 

A  summons  was  afterwards  taken  out  calling  upon  the  defendant  to  shew  cau.so 
why  the  plaintiff  should  not  be  allowed  her  costs  pursuant  to  the  County-Court  Act, 
15  &  16  Vict.  c.  54,  s.  4.  This  summons  was  returnable  before  Cre.sswell,  J.,  who 
referred  it  to  Willes,  J.,  before  whom  it  came  on  to  be  heard  on  the  27th  of  November, 
1857,  when  the  application  was  refused.     On  the  11th  of  January  last, 

WooUett  obtained  a  rule  calling  upon  the  defendant  to  shew  cause  wiiy  the  plain- 
tiH'  should  not  recover  against  him  her  costs,  as  well  of  the  issues  in  law  as  of  tlie 
issues  in  fact  joined  between  the  said  parties.  The  motion  was  founded  upon  an 
atiidavit  of  the  plaintill',  in  which  she  was  described  as  "at  present  residing  .'it  [269] 
JiOck's  Bottom,  ncai-  Farnliorijugh,  in  the  county  of  Kent,  "  and  which  stated  in  snlistance 
as  follows  : — That  the  wiit  of  summons  in  this  cause  was  issued  on  the  L'lid  of  March 
last,  at  which  time  the  deponent  was  a  jjrisoner  in  Maidstone  Gaol,  in  the  county  of 
Kent,  where  she  had  lieen  taken  by  a  warrant  granted  by  the  defendant  against  her 
sister,  then  Emily  Mar}'  iJunston,  spinster,  but  now  the  wife  of  J.  L.  Maiming,  of 
Lock's  Bottom  aforesaid,  on  the  4th  of  December,  and  in  which  gaol  she  remained  until 
discharged  under  a  writ  of  habea.s  coipus  issued  out  of  this  court  on  the  Sth  of  .)une 
last,  by  Crowder,  ■).  :  that,  on  the  said  4th  of  December,  the  deponent  was  on  a  visit  to 
the  said  .J.  L.  Manning  at  his  house  at  Lock's  Bottom  aforesaid,  by  rea.son  of  her  said 
sister  Emily  Mary  being  about  to  become  his  wife,  and  who  wished  her  to  iv.main  there 
with  her  until  that  event  occurred:  that  Maidstone  (<aol  is  more  than  twenty  miles 
distant  from  the  residence  of  the  defendant,  who  resided  at  the  time  lliis  action  Wius 
brought  at  Chiselhurst,  in  the  county  of  Kent,  and  more  than  twenty  miles  fioni  the 
place  where  the  deponent  was  dwelling,  viz.  at  Maidstone  (>aol  afore.s.aid  :  and  that, 
previous  to  the  said  4th  of  Decenilier,  the  deponent  had  not  for  a  eonsider.dile  peiiod 
any  settled  abode  or  permanent  residence  ;  and  that,  on  the  sai<l  4th  of  Decemlier,  when 
she  left  her  sister's  at  Lock's  l5ottom  aforesaid,  whiire  she  wiisstaying  only  on  a  visit,  she 
had  no  other  abode  tiian  that  of  Maidstone  (Jaol,  and  no  residence,  lodging,  or  dwelling- 
place  other  than  the  said  gaol  when  she  commenced  this  action  against  the  defendant. 
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Montagu  Chaiiibeis,  y.  C,  shewed  cause,  upon  affidavits,  the  material  statements 
ill  which  were  as  follows  ; — That  the  defendant's  attorneys,  having  been  informed  that 
the  plaintiff  was  not  in  a  position  to  [270]  pay  the  defendant's  costs,  declined  to  incur 
the  expense  of  making  an  application  to  set  aside  the  verdict,  anticipating  that  the 
plaintiff'  would  not  be  entitled  to  the  costs  of  the  action,  and  therefore  allowed  the  time 
for  moving  the  court  to  expire  without  making  any  such  motion,  the  plaintiff  not  having, 
to  the  knowledge  of  the  deponent,  applied  for  any  certificate  or  order-  for  costs  before 
the  time  for  moving  to  set  aside  the  \erdict  had  expired  :  that,  on  the  10th  of  November 
last,  the  plaintiff's  attorney  delivered  her  bill  of  costs  in  the  action,  with  notice  of 
taxing  for  the  following  day  :  that  the  master  declined  to  tax,  without  a  ceititicate  or 
order  :  that,  on  the  same  day,  the  plaintiff's  attorney  took  out  a  summons  calling  upon 
the  defendant  to  shew  cause  why  the  plaintiff  should  not  recover  her  costs  of  this 
action,  which  summons  was  returnable  on  the  13th  of  Novembei-,  before  Cresswell,  J., 
who  referred  it  to  Willes,  J.  ;  and  that,  on  the  27th,  the  summons  was  heard  before 
Willes,  J.,  who  indorsed  the  same  "  no  order  :  "  that  Willes,  J.,  attended  at  chambers  to 
dispose  of  summonses  on  the  1st  of  July,  and  on  the  17th  and  21st  of  August  last,  on 
either  of  which  days  the  plaintiff's  application  for  costs  might  have  been  made  before 
him  :  that,  at  the  time  the  plaintiff's  alleged  cause  of  action  arose,  the  plaintiff  resided 
at  Lock's  Bottom,  in  the  parish  of  Farnborough,  in  the  county  of  Kent  and  that  the 
defendant  resided  at  Lessons,  in  the  parish  of  Ghiselhurst,  in  the  same  count\%  both  at 
the  time  the  alleged  cause  of  action  arose  and  also  at  the  time  of  the  commencement 
of  the  action,  and  that  the  said  respective  residences  of  the  plaintiff  and  the  defendant 
are  within  the  distance  of  twenty  miles  of  each  other,  that  is  to  say,  within  six  miles, 
and  are  both  within  the  Bromley  district  of  the  county-court  of  Kent  ;  that  the  plain- 
tiffs cause  of  action  arose  wholly  or  in  some  material  point  within  [271]  the  jurisdiction 
of  the  said  Bromley  district  of  the  county-court  of  Kent,  and  not  elsewhere  :  that  the 
plaintiff"  stated  at  the  trial  that  she  was  residing  at  Lock's  Bottom,  with  her  sister  Emily 
Mary,  when  she  personated  her ;  and  that  she  had  resided  at  Lock's  Bottom  long 
before  the  arrest,  and  returned  to  the  same  place,  where,  as  the  deponent  was  informed, 
she  still  remained. 

The  application  is  out  of  time  ;  and  the  delaj^  has  been  productive  of  serious  injury 
to  the  defendant,  inasmuch  as  he  was  thereby  induced  to  abstain  from  availing  himself 
of  the  leave  reserved  to  him  at  the  trial.  Li  the  case  of  an  appeal  fjom  the  decision 
of  a  judge  at  Chambers,  the  application  must  be  made  within  the  ensuing  term  :  Orchard 
V.  Moxsti,  2  Ellis  &  B.  20G  ;  Meredith  v.  Gitttwi,  21  Law  J.,  Q.  B.  273.  Here,  the  trial 
took  place  at  the  sittings  after  Trinity  Term,  1S57,  and  no  application  is  made  for  a 
certificate  until  the  11th  of  November;  and,  that  being  refused,  the  plaintiff  makes 
this  motion  in  the  present  Hilary  I'erm.  [Williams,  J.  You  contend  that  the  appli- 
cation for  costs  under  the  15  eVs  16  Vict.  c.  54,  s.  4,  must  be  made  within  the  first  four 
days  of  the  ensuing  term  ?]     Yes. 

As  to  the  merits, — the  question  turns  upon  the  9  &  10  Vict.  c.  95,  s.  128,  which 
gives  the  supeiior  court  a  concurrent  jurisdiction  with  the  county-court,  "where  the 
plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or  where  the  cause  of 
action  did  not  arise  wholly  or  in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwells  or  carries  on  his  business  at  the  time  of  the 
action  brought."  Did  the  plaintifl',  at  the  time  of  commencing  this  action,  dwell, 
within  the  meaning  of  that  statute,  more  than  twenty  miles  from  the  defendant?  A 
temporary  residence  will  not  do  :  it  must  be  the  party's  real  home.  [272]  Now, 
Maidstone  Gaol  was  not  the  plaintiff's  real  home  :  in  her  affidavit  she  describes  herself 
as  "at  present"  residing  there  :  and  in  the  declaration  she  avers  as  the  damage  she 
sustained,  that  she  was  "removed  from  her  home  and  livelihood."  When  releiised 
from  confinement,  she  returned  to  Lock's  Bottom ;  and  she  resides  there  now. 
[Willes,  J.  When  the  matter  was  before  me  at  Chambers,  I  declined  to  exercise  a 
discretion.  I  thought  Maidstone  Gaol  was  not  the  plaintiff's  "  dwelling  "  within  the 
128th  section  of  the  9  &  10  Vict.  c.  95  ;  and  the  fact  of  her  having  gone  immediately 
back  to  her  sister's  house  at  Lock's  Bottom  was  sufficient  to  shew  that  that  was  her 
residence  within  the  statute.]  In  MiuduuijaU  v.  Faterson,  11  C.  B.  755,  it  was  held, 
that,  where  a  man,  ha\'ing  his  permanent  residence  at  one  place,  has  a  lodging  for  a 
temporary  purpose  only  at  another  place,  he  does  not  "  dwell "  at  the  latter  place, 
within  the  meaning  of  the  i  2iStli  section  of  the  9  &  10  Vict.  c.  95,  so  as  to  oust  the 
jurisdiction  of   the   superior  courts.      [Cockburn.   C.   J.      In   the   settlement  cases, 
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"  resiflonce  "  and  "(hvclling"  are  treated  as  synonymous.  In  IFithorn,  App.,  Thomax, 
Bexp.,  S  Scott,  N.  R.  783,  V  M.  it  G.  1,  Lutw."  Reg.'  Cas.  1  25,  the  appellant,  a  freeman 
of  the  liorough  of  Tewkesbury,  resided  and  carried  on  business  at  Gloucester,  which  is 
distant  from  Tewkesbury  more  than  seven  miles  :  he  was  a  married  man,  and  kept  one 
domestic  servant  at  his  house  at  Gloucester  :  for  the  purpose  of  qualifying  himself  to 
vote  for  the  borough  of  Tewkesbury,  he  had,  since  1841,  paid  to  one  S.  9d.  per  week 
for  a  furnished  bed-room  in  S.'s  house  situate  within  the  borough,  and  also  a  closet 
about  six  feet  by  three,  without  a  window,  of  which  closet  the  appellant  kept  the  key  : 
between  January  and  July,  1844,  he  .slept  in  the  bed-room  twelve  times,  and,  during 
the  year  ending  July,  1844,  .si.xteen  times,  on  his  coming  to  Tewkesbury  [273]  on 
business :  but  h'e  had  never  taken  his  meals  in  the  house."  The  revising-liarrister 
having  held  that  this  was  not  a  bona  fide  residence  within  the  borough  to  satisfy  the 
2  W.  4,  c.  45,  s.  27,  the  court  affirmed  his  decision  (a).] 

Woollett,  in  support  of  his  rule.  The  question  is,  whether  the  plaintiff  is  not 
under  the  statute  15  &  16  Vict.  c.  54,  s.  4,  entitled  to  her  costs,  irrespective  of  any 
discretionary  power  in  the  judge.  That  .section  repeals  the  13th  section  of  the  13  (fe 
14  A'ict.  c.  61,  and  enacts,  that,  "in  any  action  in  which  the  plaintiff  shall  not  l)e 
entitled  to  recover  his  costs  by  reason  of  the  provisions  of  the  11th  section  of  such 
act,  whether  there  be  a  verdict  in  such  action  or  not,  if  the  plaintiff  shall  make  it 
appear  to  the  satisfaction  of  the  court  in  which  such  action  is  brought,  or  to  the  satis- 
faction of  a  judge  at  Chambers,  upon  summons,  that  such  action  was  brought  for  a 
cause  in  which  concurrent  jurisdiction  is  given  to  the  superior  courts  by  the  128th 
section  of  the  9  &  10  Vict.  c.  95, — or  for  which  no  plaint  could  have  been  entered  in 
any  such  county-courts, — or  that  such  action  was  removed  from  a  county-court  by 
certiorari, — or  that  there  was  sufficient  reason  foi'  bringing  such  action  in  the  court  in 
which  such  action  was  brought, — then  and  in  any  of  such  cases  the  court  in  which  such 
action  is  brought,  or  the  said  judge  at  Chambers  shall  (//)  thereupon,  by  rule  or  order, 
direct  that  the  plaintiff"  shall  recover  his  costs,  and  thereupon  the  [274]  plaintiff  shall 
have  the  same  judgment  to  recover  his  co.sts  that  he  would  have  had  if  the  before- 
mentioned  act  of  the  13  &  14  Vict.  c.  61,  had  not  been  pas.sed."  If  the  court  should 
think  there  was  sufficient  cause  for  bringing  the  action  in  the  superior  court,  the 
plaintiff'  has  a  right  to  come  here  by  way  of  appeal :  and  it  is  difficult  to  s.'iy  that  the 
plaintiff  was  not  justified  in  bringing  her  action  in  the  superior  court,  when  the  defen- 
dant himself  thought  proper  to  raise  a  point  of  law  for  the  decision  of  tlu;  full  court 
upon  demuri'er.  This  was  a  very  grave  question,  involving  the  libeity  of  the  subject, 
of  which  the  law  is  always  tender.  [Cockburn,  C.  J.  I  do  not  think  we  ought  to  be 
very  tender  of  the  detetition  of  a  pei.son  who  thought  fit  to  pass  herself  off  for  another, 
in  order  to  frustrate  the  process  of  the  court,  Williams,  J.  On  the  former  occasion, 
we  thought  the  defendant  was  justified  down  to  the  time  when  he  knew  that  the 
plaintitr  was  not  the  real  party.  Cockburn,  C.  J.  You  say  that  the  point  involved  in 
the  demurrer  was  a  fit  one  for  discussion  in  a  superior  court.  That  is  a  point  which 
is  worth  consideiing :  and  it  is  already  raised  in  a  case  of  ('ivi'ke  v.  Smith,  which  is 
now  pending.  It  may  be  convenient  to  suspend  the  discussion  of  the  point  for  the 
present.] 

Then,  as  to  the  concurrent  jurisdiction, — the  plaintitl'  swears,  that,  from  the  time 
the  cau.se  of  action  accrued,  and  at  the  time  of  the  commencement  of  the  action,  she 
had  no  other  abode  or  dwelling  place  than  Maidstone  Gaol.  In  construing  the  act, 
regard  must  be  had  to  the  intention  of  the  legislature,  which  manifestly  was,  that  a 
plaintiff  should  not  have  to  go  more  than  twenty  miles  in  search  of  his  debtor,  in  order 
to  sue  him  in  the  county-court.  In  Atlcnljotwirili  v.  Tliowpyrm,  2  lliu'lst.  iV'  N.  559,  it 
was  held,  that,  under  the  17  (^  IS  Vict.  c.  36,  s.  1,  which  requires  an  affidavit  to  be 
filed  of  the  description  of  the  residence  of  every  attesting-witness  [275]  to  a  bill  of 
sale,  it  is  a  sufficient  compli.uu'o  with  the  statute  if  an  attorney's  clerk  is  described 
as  of  the  office   or  place  ef  business  of  his  cmi)loyers,  though  he  slec])s  elsewhere. 

(a)  In  Story's  Conflict,  §  47,  it  is  said  that  "residence  in  a  place,  to  produce  a 
change  of  donncil,  nnist  be  voluntary.  If,  therefore,  it  be  by  constraint,  or  involini 
tiirily,  as  by  bauishnicnt,  aricst,  oi-  imprisoinnent,  the  antecedent  domicil  of  the  i)arty 
remains." 

{Ii)  This  is  imperative,  and  not  ])ermissive  or  disoretionarv  only  :  see  Mncdnuf/all  v. 
J'atersoi,,  I  1  C.  B.  755. 
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Pollock,  C.  B.,  there  says  that  "  the  object  of  tlie  enactment  was  that  information 
should  1)6  given  where  the  witness  was  to  be  found,  in  order  that  he  might  answer 
any  inquiries  respecting  the  bill  of  sale."  The  like  was  held  by  the  court  "of  Queen's 
Bench  in  Blackwell  v.  England,  27  Law  J.,  Q.  B.  Hi.  Now,  the  woid  "residence"  is 
quite  as  large  as  "dwelling."  If  it  be  urged  that  here  the  residence  was  compulsory, 
what  is  to  be  said  of  the  residence  of  an  officer  in  barracks,  which  is  equally  com- 
pulsory I  Take  the  case  of  a  gipsy,  who  has  no  fixed  abode  :  he  resides  or  dwells 
wherever  he  sleeps.  [Crowder,  J.,  refei'red  to  Eegina  v.  Richard  Hvghes,  Dears.  &  Bell, 
188.  There,  the  prisoner  was  convicted  on  an  indictment  for  perjury  on  the  hearing 
of  an  atliliation  summons.  The  applicant  for  the  summons  had  returned  from  service 
to  the  house  of  her  parents  to  be  confined  ;  and,  after  remaining  there  for  eight  months, 
during  which  time  she  had  no  other  home,  she  went  to  lodge  at  D.  for  the  purpose  of 
affiliating  her  child.  D.  was  not  in  the  same  petty-sessional  division  as  the  residence 
of  her  parents  :  but  she  went  to  D.,  not  fraudulently  or  for  any  improper  reason,  but 
from  motives  of  convenience  ;  and,  after  lodging  at  I),  for  three  weeks,  she  applied 
foi' and  obtained  the  summons  in  the  petty-sessional  division  in  which  D.  was  situate. 
She  stated  that  she  meant  to  leave  I),  immediately  after  the  order,  and  she  did  leave 
the  day  after  the  order  was  made,  and  went  into  service  without  returning  to  her 
parents.  The  jury  found  she  had  no  other  home  than  D.,  and  that  she  was  residing 
there,  if  in  point  of  law  she  could  under  the  circumstances  be  con.sidered  to  be  so.  It 
was  held  that  her  residence  was  at  D.,  and  therefore,  [2761  that,  the  magistrates  of 
the  petty-sessional  division  in  which  D.  was  situate  having  jurisdiction,  the  conviction 
was  right.]  Under  the  poor-law  acts  a  party's  residence  is.  where  he  sleeps.  [Goek- 
burn,  C.  J.  I  am  inclined  to  think  that  Maidstone  Gaol  could  not  be  said  to  have 
been  this  person's  dwelling-place.  But  I  confess  I  think  there  is  a  good  deal  in  the 
point  as  to  the  propriety  of  bringing  the  action  in  the  superior  court.  Ghambers. 
That  point  is  concluded  by  the  e.xercise  of  discretion  by  the  learned  judge.  Gock- 
burn,  G.  J.  Subject  to  review.  You  rai.se  a  grave  question  of  law  by  demurrer. 
Ghambers.  The  fact  of  the  defendant's  demurring  affords  no  justification  for  the 
plaintiff's  bringing  her  action  in  the  superior  court.  If  the  action  had  lieen  brought 
in  the  county-court,  the  judge  would  have  said,  as  was  said  here,  that  the  plaintiff's 
misrepresentation,  whereby  she  induced  the  defendant  to  take  the  wrong  party  into 
custody,  deprived  her  of  the  right  to  claim  substantial  damages  for  the  subsequent 
detention.] 

Cur.  adv.  vult. 

WiLLES,  J.,  delivered  the  judgment  of  the  couit : — 

This  case  stood  o\-er  to  await  the  decision  of  the  court  in  Craske  v.  Smith  (a),  which, 
however,  went  off  upon  a  point  unnecessary  to  l)e  considered  in  the  present  case  ;  and 
we  proceed  to  dispose  of  it  upon  it  own  merits. 

It  was  a  rule  obtained  by  the  plaintiff'  calling  upon  the  defendant  to  shew  cause 
why  the  court  should  not  direct  that  the  plaintiff  recover  costs,  notwithstanding  the 
amount  of  damages,  pursuant  to  the  county-court  act,  1-5  &  16  Vict,  c   5-t,  s.  4 

The  cause  of  action  was,  an  alleged  false  impiisonment,  and  so  was  within  the 
geneial  jurisdiction  of  [277]  the  county-court ;  and,  as  the  plaintiff'  at  the  trial  obtained 
a  verdict  for  51.  damages  only,  unless  the  case  falls  within  one  of  the  exceptions  in  the 
.statute,  she  is  not  entitled  to  any  costs. 

The  application  was  based  upon  two  grounds, — first,  that,  at  the  time  of  action 
brought,  the  plaintiff  dwelt  more  than  twenty  miles  from  the  defendant, — and, 
secondly,  that,  if  that  were  not  so,  still  there  was  sufficient  reason  for  liringing  the 
action  in  a  superior  court. 

As  to  the  first  ground,  it  appears  that  the  plaintiff'  was  arrested  whilst  residing 
at  a  place  called  Lock's  Bottom,  less  than  twenty  miles  from  the  defendant's  residence, 
and  that  she  personated  her  sister,  against  whom  a  writ  of  ca.  sa.  had  issued,  and  was 
in  consequence  taken  instead  of  her  sister  to  Maidstone  Gaol,  whei'e  she  remained  in 
custody  until  at  and  after  the  commencement  of  this  action,  which  was  bi-ought  to 
recover  damages  for  such  imprisonment. 

It  further  appears,  that,  upon  the  plaintift"s  discharge  from  custody,  she  returned 
to  the  same  residence  where  she  was  dwelling  at  the  time  of  the  arrest,  and  (as  sworn 
to  by  Ghapman,  and  not  denied  by  the  plaintiff),  long  before  that  time.     The  plaintiff, 

(a)  Vide  ante,  vol.  iv.,  p.  446. 
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with  full  opportunity  of  exjilauation,  does  not  enter  into  any  piirticulars  as  to  how 
long  she  h;id  resided  at  Lock's  Bottom,  or  with  her  sister,  or  where  she  had  previously 
resided,  or  why  she  returned  to  that  place  as  her  place  of  residence  after  she  was 
discharged  out  of  custody,  or  why  she  has  continued  to  dwell  there  since  ;  and  she 
contents  herself  with  swearing,  in  the  most  general  terms,  that  that  was  not  her 
residence,  that  she  was  only  a  visitor,  and  that  in  fact  she  had  no  residence  except 
Maidstone  Gaol. 

In  this  state  of  facts,  the  question  arises,  whether  she  is  to  be  considered  as 
dwelling  at  Maidstone  Gaol,  [278]  within  the  meaning  of  the  statute,  at  the  time  the 
action  was  commenced  :  for,  if  not,  she  did  not  dwell  at  any  other  place  more  than 
twenty  miles  from  the  defendant.  We  are  of  opinion  that  the  gaol  was  not  a  dwelling 
within  the  meaning  of  the  act.  The  residence  there  was  compulsory  and  temporary, 
without  ail}'  intention  on  the  plaintift"'s  part  of  remaining  ;  but,  on  the  contrary,  with 
an  intention,  shewn  by  the  facts,  of  leaving  it  when  she  could,  and  returning  to  her 
former  place  of  residence,  whenever  she  was  discharged  out  of  custody. 

The  statute  refers  to  the  place  in  which  the  party  dwells,  as  attecting  the  question 
of  convenience  to  suitors  in  attending  the  county-court,  and  therefore  must  mean  by 
the  word  "dwelling"  the  ordinary  dwelling  of  the  party,  and  not  a  place  like  a  gaol, 
where  a  person  is  temporarily  detained, — it  may  be  for  a  single  day  or  night,  —in 
custody. 

The  first  ground,  therefore,  fails. 

As  to  the  other  gi'ound  of  the  motion,  namely,  that  there  was  sufficient  reason  for 
bringing  the  action  in  the  superior  court, — this  must  depend  upon  the  importance  of 
the  action,  and  of  the  questions  likely  to  be  I'aised  in  it,  upon  which  the  judge  who 
tried  the  cause,  with  all  the  facts  fresh  in  his  mind,  twice  refused,  upon  application 
by  the  plaintitt',  to  direct  the  costs  to  be  paid,  being  then  and  still  of  opinion  that 
there  was  not  sutiicient  ground  for  bringing  the  action  in  a  superior  court. 

If  we  were  satisfied  that  the  learned  judge  had  acted  upon  an  erroneous  view  of 
the  facts  or  law  of  the  case,  we  might  review  this  exercise  of  his  discretion.  But, 
generally  speaking,  the  judge  who  has  tried  the  cause  is  best  able  to  appreciate  its 
character  and  fitness  for  a  superior  court :  and  we  ought  not  to  overrule  his  discretion, 
except  upon  much  stronger  grounds  than  have  been  brought  forward  here. 

[279]  The  rule  must,  therefore,  be  discharged,  and,  being  in  effect  an  appeal  frcjm 
a  judge  at  Chambers,  with  costs. 

Kule  discharged,  with  costs. 

.Jan.  12,  18.59. — Wollett,  in  Michaelmas  Term,  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  master  should  not  be  at  liberty  to  tax  and  allow 
to  the  plaintiff  hei'  costs  of  the  demurrer  upon  which  judgment  was  directed  to  be 
entered  for  her,  and  why  such  costs,  when  so  taxed,  should  not  be  set  off  against  the 
costs  allowed  to  the  defendant  pursuant  to  the  rule  of  the  •5th  of  Jul}'  last.  He 
leferred  to  the  .3-4th  section  of  the  ."5  it  4  W.  4,  c.  42  (a),  and  to  the  case  of  Benlky  v. 
Dawe^,  10  Exch.  347. 

Montagu  Chambers,  Q.  C,  in  Hilary  Term,  1859,  shewed  cause.  By  the  rule  of 
llilaiy  Term,  185s,  the  plainlifl'  asked  for  the  costs  as  well  of  the  issues  of  law  as  of 
the  issues  in  fact.  The  court  upon  that  occasion  dealt  with  and  disposed  of  the  whole 
matter'.  The  ])oint,  therefore,  now  sought  to  be  raised  is  not  open  to  the  plaintill'. 
But,  supposing  it  were  open,  the  point  is  clearly  dispo.sed  of  by  an  admirable  judgment 
of  .Maule,  .].,  in  a  ca.se  of  AbJi'.ii  v.  IhiJi;,  1 1  C.  13.  889,  which  shews  that  the  prohiliition 
in  the  county-court  acts  applies  as  well  to  issues  of  law  as  to  issues  of  fact.  That  was 
.ui  action  of  tort,  in  which  there  was  an  [280]  issue  of  fact  and  an  issue  of  law,  both 
of  which  were  determined  in  favour  of  the  plaintiff,  but  the  damages  i-ecoverod  were 
less  than  51.,  and  there  was  a  suggestion  to  deprive  the  ])laintift'  of  costs  inider  the 
9  &  10  Vict.  c.  95,  s.  129;  and  it  was  held  that  the  j)lainti(f  was  not  entitled  to  any 
costs.  Jervis,  C.  J.,  says  :  "  It  is  ninieces.sary  for  us  to  consider  the  cH'ect  of  either 
the  3  &  4  W.  4,  c.  42.  s.  34,  or  Lord  Denraan's  Act,  3  i*L'  4   Vict.  c.  24,  a.   2,  l)ocjiuse 

(o)  Which  enacts,  "  that,  where  judgment  shall  be  given  either  for  or  against  a 
plaintiff  or  demandant,  or  for  or  against  a  defendant  or  tiMiant,  upon  any  demurrer 
joined  in  any  action  whatever,  the  party  in  whose  favour  such  judgment  shall  be  given 
shall  also  have  judgment  to  recover  his  costs  in  that  i)ohalf." 
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this  tiuns  upon  a  later  .-ict, — 9  &  10  Vict.  c.  95, — in  which  the  legislature  has  in 
substance  said,  that,  where  the  plaintift'  has  brought  a  frivolous  action  in  the  superior 
court,  he  shall  have  judgment  to  i-ecover  the  amount  of  the  verdict  only,  and  no  costs. 
I  think  we  cannot  give  the  plaintiff'  costs  in  any  shape,  without  violating  the  act  of 
parliament'  And  Maule,  J.,  says  :  "  In  considering  what  is  the  proper  eS'ect  and 
operation  of  the  129th  section  of  the  9  &  10  Vict.  c.  95,  it  is  material  to  consider  what 
are  the  words  used,  and  what  was  the  intention  of  the  legislature.  In  this  case  there 
was  an  issue  in  law  and  an  issue  in  fact,  and  both  have  been  determined  in  favour  of 
the  plaintift",  but  the  jury  have  found  that  the  plaintiff  was  entitled  to  less  than  51. 
damages.  Now,  the  provision  in  the  act  is,  that,  if  any  action  founded  on  tort,  which 
is  not  within  any  of  the  e.xceptions,  and  for  which  a  plaint  might  have  been  entered 
in  the  county-court,  shall  be  brought  in  a  su])erior  court,  and  a  verdict  shall  be  found 
for  the  plaintiff  for  a  sum  less  than  51.,  the  plaintitf  shall  have  judgment  to  recover 
such  sum  only,  and  no  costs.  Construing  these  words  according  to  their  full  literal 
and  ordinary  meaning, — which  is  the  proper  mode  of  construing  acts  of  parliament,  as 
well  as  other  documents,  unless  there  is  some  special  reason  for  construing  them  other- 
wise,— these  words  do  deprive  this  plaintiff  of  costs.  The  act  in  terms  says  that 
under  these  circum-[281]-stances  he  shall  have  no  costs  at  all.  It  has  l)een  insisted, 
on  the  part  of  the  plaintiff,  that,  regard  being  had  to  the  subject-matter,  and  to  the 
plaintiff's  rights  under  prior  statutes,  these  words  require  a  more  narrow  construction, 
and  must  be  taken  to  mean,  no  costs  '  in  respect  of  the  trial  or  of  the  verdict.'  That 
would,  I  think,  be  a  very  considerable  stretch  of  interpretation.  And,  when  we  con- 
sider what  was  the  general  scope  and  intention  of  this  act, — to  discouiage  frivolous 
litigation  in  the  superior  courts, — I  think  it  is  impossible  not  to  see  that  it  was 
intended  to  apply  to  costs  on  demurrer  as  well  as  to  other  costs.  The  term  '  no  costs ' 
is  a  distinct  negation  of  every  description  of  costs.  The  words  are  clearly  compre- 
hensive enough  to  embrace  these  costs.  What,  then,  was  the  intention  of  the  legisla- 
ture I  The  general  spirit  of  the  act  was,  to  provide  competent  tribunals  for  the  trial 
of  causes  of  small  value,  with  greater  speed  and  economy  than  was  consistent  with  the 
constitution  of  the  superior  courts,  and  to  impose  a  sort  of  penalty  upon  plaintiffs 
who  unnecessarily  resort  to  the  more  expensive  tribunal.  With  certain  exceptions, 
therefore,  where  the  jury,  in  a  case  of  this  sort,  find  that  the  cause  of  action  is  of  less 
value  than  51.,  they  find  conclusively  (and  the  legislature,  I  apprehend,  so  intended,) 
that  the  cause  is  not  a  proper  one  to  be  brought  in  the  superior  court ;  and  that  quite 
independently  of  the  nature  of  the  question  to  be  tried.  If  the  amount  in  dispute  is 
so  small  that  it  is  not  fit  that  it  should  be  made  the  subject  of  proceedings  in  the 
superior  court,  the  plaintiff  is  treated  as  a  person  who  has  done  wrong  in  bringing 
his  action  there.  The  plaintiff  here  says  he  is  entitled  to  costs  because  he  has  by  his 
demurrer  raised  a  question  of  law  upon  which  he  has  succeeded.  But  the  answer  to 
that  is,  that  the  question  of  law  might  have  lieen  disposed  of  in  the  county-court :  it  is 
perfectly  competent  [282]  to  a  defendant  or  a  plaintift'  in  the  county-courts  to  say 
that  the  pl.aint  is  insutticient,  or  the  plea  no  answer  to  the  demand.  I  therefore  think 
that  the  words  as  well  as  the  intention  of  the  legislatuie  manifestly  take  away  all  costs 
under  the  circumstances  which  have  happened  here :  and  I  think  this  decision  is  in 
perfect  consonance  with  all  the  cases  which  have  been  cited."  Bcntley  v.  Dawes, 
10  Exch.  347,  has  no  application  :  there,  the  action  was  properly  bi'ought  in  the 
superior  court.  [Cockburn,  C.  J.  There  is  no  more  reason  why  a  plaintiff  should 
have  the  costs  of  an  issue  in  law  than  those  of  an  issue  of  fact.  Willes,  J.  In  Bnrdon 
v.  Flower,  7  Dowl.  P.  C.  786,  Coleridge,  J.,  goes  fully  into  the  consideration  of  the 
3  &  4  c.  42,  s.  34,  and  holds,  that,  where  judgment  passes  for  the  plaintift'  on  a 
demurrer  to  one  plea,  and  the  cause  is  taken  down  for  trial  upon  another,  and  a  juror 
is  then  withdrawn  by  consent,  the  plaintiff  is  not  entitled  to  costs  of  the  demurrer. 
Cockbuin,  C.  J.  I  do  not  see  how  it  is  possible  to  distinguish  this  case  from  Ahky  v. 
Dale,  11  C.  B.  889.] 

Woollett,  in  support  of  the  rule.  It  must  be  conceded  that  Ahhnj  v.  Dale  is  not 
distinguishable  from  the  present  case.  But  it  is  submitted  that  this  wise  must  be 
governed  by  the  decision  of  the  Exchequer  in  Benlley  v.  Dawes,  10  Exch.  347,  upon 
the  argument  of  which  Ahley  y.  Dale  was  not  referred  to.  It  was  there  distinctly 
held,  that,  under  the  3  &  4  W.  4,  c.  42,  s.  34,  the  successful  party  on  a  demurrer  is 
entitled  to  his  costs  in  that  behalf,  whatever  may  be  the  ultimate  determination  of  the 
cause.     In  delivering  judgment,  Parke,  B.,  said  :  "We  have  considered  the  question  ; 
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;ui(],  although  my  Brothci'  Plait  is  not,  I  beliove,  fully  satisfied  upon  the  point,  the 
rest  of  the  court  are  of  opinion  that,  under  the  statute  .S  ife  4  W.  4,  c.  42,  s.  34,  which 
[283]  gives  to  the  successful  party  upon  a  demurrer  his  costs  of  that  demurrer,  the 
plaintiff  has  a  right  to  these  costs  quite  irrespective  of  the  termination  of  the  suit,  and 
independently  of  the  assessment  of  damages.  The  words  of  the  .statute  aie,  that  '  he 
shall  have  judgment  to  recover  his  costs  in  that  hehalf.'  That  right,  therefore,  is  not 
affected  by  the  ultimate  determination  of  the  suit."  [Coeklnu-n,  C.  J.  The  action 
there  was,  as  Mr.  Chambers  has  observed,  properly  l)rought  in  the  superior  court. 
Crowder,  J.  The  reason  why  Abley  v.  Dnlr  was  not  cited  there  probably  was,  that 
it  was  thought  to  have  no  application.  Williams,  J.  The  3  &  4  Vict.  c.  24,  s.  2, 
limits  the  deprivation  of  costs  to  the  costs  of  the  verdict.  The  County-Court  Act  is 
genei'al  in  its  terms, — that,  where  in  tort  the  plaintiff  recovers  a  sum  not  exceeding 
51.,  he  shall  have  judgment  to  recover  such  sum  only  and  no  costs  («).  Thei'e 
is  nothing  in  the  County-Court  Acts  to  indicate  any  intention  to  repeal  the 
3  &  4  W.  4,  c.  42,  s.  34.  Keliance  was  placed,  in  the  aigument  in  Bcntky  v.  Dawes, 
upon  the  81st  section  of  the  Common  Law  Procedure  Act,  1854,  15  &  16  Vict.  c.  76, 
and  upon  the  62nd  rule  of  Hilary  Term,  1853.  [Cockburn,  C.  J.  Jervis,  C.  J.,  in  AhJeij 
V.  lliile,  expressly  founds  his  judgment,  not  upon  the  3  &  4  W.  4,  c.  42,  s.  34,  or  the 
3*4  Vict.  c.  24,'  s.  2,  but  upon  the  9  &  10  Vict.  c.  95.]  Parke,  B.,  in  Bentley  v.  Dawe^, 
distinctly  .says  that  the  costs  are  given  by  the  3  &  4  W.  4,  c.  42,  s.  34,  at  the  time 
the  judgment  is  given  on  the  demurrer.  [Crowder,  J.  Were  you  entitled  to  costs 
immediately  upon  the  judgment  on  the  demurrer  1]  Yes,  though,  by  reason  of  the 
practice  of  the  court,  the  taxation  was  postponed.  [Crowder,  J.  In  Alky  v.  Dale, 
Cresswell,  J.,  says  :  "  If  it  had  been  necessary  to  decide  this  case  with  reference  to 
the  3  &  4  W.  4,  c.  42,  s.  34,  and  the  3  &  4  Vict.  c.  [284]  24,  s.  2,  a  question  of  some 
nicety  might  have  arisen.  But  I  think  the  County-Court  Act,  9  &  10  Vict.  c.  95, 
s.  1 29,  relieves  the  case  from  all  difficulty.  Where  the  plaintiff  in  an  action  of  tort 
recovers  less  than  51.,  the  judgment  is  to  be  for  the  amount  of  the  verdict  only,  and 
no  costs."     I  do  not  see  how  you  can  get  over  that."] 

CoCKBtJRN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  is 
unnecessary  for  us  to  consider  whether  the  decision  of  the  court  of  Exchequer  in 
Bentley  v  Dnu'e.i,  10  Exch.  347,  oi-  that  of  Coleridge,  J.,  in  Bunion  v.  Fhwer,  7  Dowl. 
P.  C.  786,  was  the  more  correct  exposition  of  the  law,  because,  as  was  pointed  out  in 
Alley  v.  Dale,  11  C.  B.  889,  the  ((ucstion  does  not  turn  upon  the  language  of  the  3  &  4 
Vict  c.  24,  but  upon  that  of  the  County-Court  Act :  and,  as  is  well  observed  in  that 
case,  the  latter  act  takes  away  all  costs  in  the  event  provided  for.  I\lr.  Woollctt  was 
obliged  to  confess  that  he  was  unable  to  distinguish  the  present  case  from  Aliley 
V.  Date.  The  facts  are  precisely  the  same.  And  I  think  the  decision  is  founded  upon 
sound  and  correct  principles. 

WiLTJAM.s,  J.  The  principle  upon  which  the  judgment  of  this  court  in  Ahlcy  v. 
Dale  proceedcfl  is,  that  the  Coimty  Court  Acts  contain  a  general  prohil)ition  against 
the  plaiutift'  having  costs  in  the  cases  provided  for,  and  arc  not,  as  is  the  3  &  4  Vict, 
c.  24,  limited  to  the  costs  consccpunit  upon  the  verdict.  The  (juestion  docs  not  appear 
to  nic  to  be  at  all  all'ected  by  the  (!onniion  Law  Piwedurc  Act.  That  being  .so,  we 
are  left  with  the  decision  of  this  court  in  Aliley  v.  Pale:  and  we  are  disposed  to 
abide  1)V  it. 

CiiowiiKK,  J.  I  am  entirely  of  the  same  opinion  as  [285]  my  Lord  and  my 
Brother  Williams.  Ahley  v.  Dale  seems  to  me  to  be  conclusive  of  the  (piestion.  That 
case,  as  this,  arose  upon  the  County -Court  Act.  It  is  a  decision  precisely  in  point: 
and  I  entirely  agree  with  the  reasons  expre.s.sed  by  the  court.  We  are  referred  to 
the  conflict  of  authorities  between  the  Queen's  Bench  and  the  Exchecpier;  but  I 
desire  to  give  my  opinion  entirely  and  solely  upon  the  construction  of  the  County- 
Court  Act.     I  think  th(^  rule  must  be  discharged. 

Wh,[.KS,  .).  I  am  of  the  same  opinion.  It  appears  to  me  that  the  costs  under  the 
3  &  4  W.  4,  c.  42,  s.  34,  are  the  same  as  those  under  the  8  >V  9  W.  3,  e.  11,  s.  3,  and 
not,  as  has  been  contended  on  the  ])art  of  the  plaintill',  interlocutory  costs,  but  costs 
which  are  to  be  taxed  on  the  final  result  of  the  cause.  If  so,  the  decision  of  the  eom-t 
of  Queen's  Bench  in  Hurdmi  v.   Fhnnr,  7  Dowl.  P.  C.  78G,  was  right,  and  that  of  the 

(a)  See  13  &  14  Vict.  c.  61,  s.  11. 
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court  of  Exchequer  in  Bentley  v.  Dawes,  10  Exch.  347,  not  to  be  sustained.  See 
Archhokl's  Practice,  9th  erlit.,  by  Prentice,  872.  However  far  I  am  from  desiring  to 
put  my  opinion  in  opposition  to  a  decision  of  the  court  of  Exchequer,  I  think  it  right 
to  say  that  I  am  not  satisiied  with  Beiitlei/  y.  Daices,  and  that  it  seems  to  me  that  the 
doubt  expressed  by  one  member  of  the  court  was  well  founded.  As  to  the  other 
point,  I  cannot  entertain  a  shade  of  doubt.  Besides,  this  rule  is  in  effect  to  reopen  a 
matter  which  was  settled  and  disposed  of  by  the  former  rule.  It  is,  therefore,  a 
vexatious  proceeding,  and  the  rule  must  be  discharged  with  costs. 
Rule  discharged,  with  costs. 


[286]     JoHN.sox,  Appellant,  Cocksedge,  Respondent.     June  •24th.  18.58. 

[S.  C.  27  L.  J.  M.  C.  314.] 

By  a  local  turnpike-act  (10  G.  4,  c.  cxxxiii.),  the  road  was  divided  into  three  separate 
districts  or  divisions,  a  different  set  of  trustees  being  appointed  for  each.  The 
14th  section  enabled  "the  said  trustees,"  or  any  person  or  persons  by  them 
appointerl,  to  demand  and  t^ke,  at  the  turnpikes  or  gates  erected  or  to  be  erected 
by  virtue  of  the  act,  amongst  others,  a  toll  of  4id.  "  for  every  horse,  &c.  drawing 
any  waggon,  itc.  with  four  wheels,  having  the  fellies  of  the  wheels  thereof  of  the 
breadth  or  gauge  of  4i  inches."  The  1.5th  section  provided  that  any  person  having 
paid  the  toll  for  the  passing  of  any  horse,  carriage,  &c.,  upon  producing  a  ticket 
should  be  permitted  to  pass  and  re-pass  toll  fi-ee  through  the  same  gate  or  thi'ough 
such  othei-  gate  or  gates  (if  any)  as  the  ticket  for  such  payment  should  free,  at  any 
time  during  the  same  day.  And  s.  16  enacted  "that  no  more  than  one  full  toll 
should  lie  demanded  or  taken  for  or  in  respect  of  the  same  horses,  itc,  for  passing 
on  the  same  day  through  all  or  any  of  the  toll-gates,  &c.,  along  the  whole  line  of 
the  .said  roads  : " — Held,  that  a  single  toll  of  4id.  paid  for  passing  a  toll-gate  in 
one  of  the  three  districts  or  divisions  cleared  all  the  gates  in  the  three  districts. 

The  following  case  was  stated  for  the  opinion  of  this  court,  pursuant  to  the  statute 
20  &  21  Vict.  c.  43,  by  way  of  appeal  against  a  conviction  by  three  justices  of  the 
peace  acting  in  and  for  the  liberty  of  St.  Alban's,  in  the  county  of  Hertford. 

On  the  10th  of  November,  1857,  Joseph  Johnson,  of  Rickmansworth,  in  the  said 
liberty  of  St.  Alban's,  appeared  before  certain  justices  of  the  peace  acting  in  petty 
sessions,  at  Watford,  in  and  for  the  said  liberty,  of  whom  the  above-named  justices 
formed  the  majority,  to  answer  the  information  and  complaint  of  George  Cocksedge, 
of  Watford  aforesaid,  superintendent  of  police,  who  complained  that  he  the  said  Joseph 
Johnson,  on  the  30th  of  September,  1857,  at  the  parish  of  Rickmansworth  aforesaid, 
in  the  liberty  aforesaid,  being  then  and  there  the  collector  of  tolls  at  a  certain  toll- 
gate  there,  commonly  called  or  known  as  Chorley  Wood  gate,  on  a  certain  turnpike 
road  from  Reading,  in  the  county  of  Berks,  to  Hatfield,  in  the  county  of  Hertford, 
did  demand  and  take  fi'om  one  Joseph  Flexman,  of  Watford  aforesaid,  corn-dealer,  the 
sum  of  4},d.  as  and  for  toll  for  a  horse  and  cart  then  and  there  driven  by  the  said 
Joseph  Flexmaii,  and  being  his  own  property,  for  passing  through  the  said  gate,  he 
the  said  Joseph  Flexman  having  previously  on  the  same  day  paid  the  like  sum  as  and 
for  toll  authoiized  bj'  law  to  be  Uiken  [287]  at  a  cerUiin  other  gate  commonly  called 
or  known  as  Hagden  Lane  gate,  in  the  parish  of  Watford  aforesaid,  on  the  same  road, 
for  the  passing  of  the  same  horse  and  cart  through  Chorley  Wood  gate  aforesaid  ;  the 
said  Jo.seph  Flexman  having  at  the  gate  last  aforesaid,  and  on  the  day  last  aforesaid, 
produced  to  him  the  said  Joseph  Johnson  a  ticket  previously  and  on  the  said  last- 
mentioned  daj'  received  by  the  said  Joseph  Flexman  at  Hagden  Lane  gate  aforesaid 
from  the  toll-collector  there,  denoting  the  payment  of  such  toll  thereat  on  that  day  ; 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

The  above  information  was  laid  under  the  General  Turnpike  .Act,  3  G.  4,  c.  126. 

On  the  hearing  of  the  information,  it  was  found,  that,  on  the  morning  of  the  said 
30th  of  September,  1857,  the  said  Joseph  Flexman  passed  thi'Ough  the  said  Hagden 
Lane  gate,  on  the  Reading  and  Hatfield  turnpike-road,  in  a  horse  and  cart,  and  there 
paid  the  toll  demanded  of  him  by  the  toll-collector  at  that   gate,  and  which  was 
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admitted  to  be  the  legal  toll  payable  by  him  in  respect  of  the  said  horse  and  cart ;  and 
he  received  from  such  collector  a  ticket  in  the  form  and  words  followins; : — 


Hagden  Lane  Gate. 

Sept.  30th. 

No.  9. 


On  the  same  da}',  and  on  the  same  turnpike-road,  the  defendant  Joseph  Flexman 
passed  thi'ough  another  gate  called  Chorley  Wood  gate,  where  the  defendant  Joseph 
Johnson  was  the  collector  of  tolls,  who  demanded  of  him  the  said  Joseph  Flexman 
another  sum  of  4Jd.  for  toll,  and  which  the  latter  refused  to  pay,  contending  that, 
[288]  having  already  paid  the  toll  of  4id.  at  Hagden  l^ane  gate,  he  was  entitled  to 
pass  through  Chorley  Wood  gate  free. 

The  last  mentioned  sum  was  paid  Ijy  the  said  Joseph  Fle.xman  after  further 
dispute. 

The  power  to  collect  tolls  on  the  said  turnpike-road  is  given  by  an  act  of  parlia- 
ment passed  in  the  tenth  year  of  the  reign  of  G.  -t  (declared  to  be  a  public  act), 
intituled  "  An  act  for  more  efl'ectually  repairing  and  improving  the  road  from  Reading, 
in  the  county  of  Bei'ks,  to  Hatfield,  in  the  county  of  Hertford,  and  also  the  road  lead- 
ing out  of  the  said  road  at  Marlow  to  or  near  the  thirt^'-mile  stone  in  the  turnpike- 
road  fiom  Maidenhead  to  Heading." 

By  one  section  of  that  act  (the  14th),  it  is  enacted  as  follows  : — "That  it  shall  be 
lawful  for  the  ti'ustees  named  therein,  or  such  person  or  persons  as  shall  be  by  them 
appointed,  to  demand,  I'eceive,  aTid  take,  at  the  turnpikes  or  toll-gates,  side-bars,  or 
chains  now  erected  and  to  be  continued,  or  hereafter  to  be  erected  by  virtue  of  this 
act,  the  several  tolls  and  duties  hereinafter  mentioned," — amongst  whicii  said  tolls 
and  duties  is  specified  the  following  toll, — "For  every  horse  or  beast  of  draught 
drawing  any  waggon,  wain,  cart,  or  other  such  like  carriage,  having  the  fellies  of  the 
wheels  thereof  of  less  breadth  in  gauge  than  four  inches  and  a  half,  the  sum  of  4Jd." 

By  the  next  following  section  of  the  same  act  (the  1.5th),  it  is  enacted  as  follows  ; 
— "That,  if  any  poi'son  shall  have  paid  the  toll  hereby  authorized  to  be  taken  foi-  the 
passing  of  any  hoi'se  oi'  horses,  cattle,  beast,  carriage,  or  carriages  through  any  of  the 
turnpikes,  toll-gates,  side-gates  oi'  bars  continued  or  to  be  erected  by  virtue  of  this 
act,  the  same  horse  or  horses,  cattle,  beast,  carriage,  or  carriages  shall,  upon  a  ticket 
denoting  the  payment  thereof  on  that  day  being  produced,  bo  per-[289]-mitted  to  pass 
and  re-pass  toll-free  (except  as  heieinafter  particularly  mentioned)  through  the  same 
toll-gate,  turnpike,  side-gate,  or  bar,  and  also  through  such  other  gate  or  gates  (if 
any)  as  the  ticket  for  such  payment  shall  fiee,  at  any  time  during  the  same  day  (such 
day  to  be  computed  fiom  twelve  of  the  clock  at  night  to  twelve  of  the  clock  in  the 
next  succeeding  night,  anything  herein  contained  to  the  contrary  thei'cof  in  any  wise 
notwithstanding." 

And  by  the  next  following  section  of  the  same  act  (the  Kith),  it  is  then  further 
enacted  as  follows: — "That  no  more  than  one  full  toll  sh;ill  l)e  demanded  or  taken  for 
or  in  respect  of  the  same  hoises,  beasts,  or  cattle  (except  as  hei-einafter  mentioned  (n)), 
for  passing  o!i  the  .same  day  (such  day  to  be  computed  as  aforesaid)  through  all  oi'  any 
of  the  toll-gates,  turnpikes,  or  side-gates  along  the  whole  liiui  of  the  said  loads." 

The  .said  gates  called  respectively  the  Hagden  iiane  gate  and  the  Chorley  ^\'ood 
gate  had  been  elected  before  the  passing  of  the  said  act,  and  were  continued  thereby  ; 
and  the  tolls  and  duties  autlujrized  by  the  .said  act  to  be  t;ikcii  were  and  are  continued 
to  be  Uiken  after  the  passing  of  the  said  act  up  to  the  present  time. 

It  was  contended,  on  the  part  of  the  complainant,  that,  under  the  last-recited  sec- 
tion (the  IGth)  of  the  said  act  of  parliament,  no  more  than  one  full  toll  could  under 
any  circumstances  l)e  taken  for  the  passing  of  the  same  horses,  beasts,  or  cattle  on  the 
same  day  through  any  toll-gate  on  the  above-mentioned  line  of  load,  or,  in  other 
words,  that  payment  at  one  toll-gate  for  the  passing  of  any  horse  or  beast  of  draught 

(a)  Which  exception  did  not  affect  the  case. 
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cleared  the  whole  of  the  toll-gates  and  side-bai's  on  the  said  line  of  i-oad  through  which 
the  same  horse,  &:c.,  might  pass  on  the  same  day  ;  and  that  the  said  Joseph  [290] 
Johnson  was  not  authorized  1j\'  law  to  demand  and  take  of  the  said  Joseph  Flexman 
the  said  sum  of  4id.  at  Chorley  Wood  gate  aforesaid,  he  having  already  paid  the  gate 
toll  for  the  passing  of  the  same  horse  and  cart  on  the  same  da}'  at  Hagden  Lane  gate, 
on  the  same  line  of  roads. 

The  whole  length  of  the  said  turnpike-ioad  is  fifty-six  miles,  and  on  it  there  are 
ten  toll-gates,  besides  side-bars. 

The  above-recited  act  of  parliament,  10  G.  4,  authorizing  tolls  to  be  taken,  is  a 
renewal  or  substitution  of  acts  of  parliament  passed  respectively  in  the  8  G.  3  (c.  i.), 
27  G.  3  (c.  Ixxxi.),  and  49  G.  3  (c.  xcvii.),  and  which  were  severally  repealed  by  that 
the  last  act.  In  none  of  the  repealed  acts  is  there  any  clause  similar  to  the  16th 
clause  of  the  act  of  10  G.  4  herein  last  recited,  limiting  the  number  of  tolls  to  be  taken 
on  the  same  day. 

Considerable  sums  of  money  were  borrowed  before  the  passing  of  the  existing  act 
of  parliament,  and  are  still  due  and  secured  upon  the  tolls  authorized  to  be  taken  on 
the  turnpike-road  in  question. 

Upon  the  above  facts,  and  upon  a  consideration  of  the  last-recited  clause,  the 
justices  did  determine  that  only  one  toll  was  payable  by  the  said  Joseph  Flexman, 
and  therefore  convicted  the  said  Joseph  Johnson  in  a  nominal  penalty  of  Is.,  and 
11.  1.5s.  8d.  costs. 

The  question  for  the  opinion  of  the  court  is,  whether,  upon  the  facts  stated,  the 
said  conviction  is  right  in  law  and  in  fact. 

Manisty,  Q.  C.  (with  whom  was  Lawrence),  for  the  appellant.  The  question  turns 
mainly  upon  the  construction  of  the  14th,  Lath,  and  l(!th  sections  of  the  10  G.  4, 
c.  cxxxiii.,  an  act  for  repairing  and  improving  the  road  from  Reading  to  Hatfield.  The 
7th  section  of  [291]  the  act  recites,  that,  in  consequence  of  the  great  extent  of  the  said 
road  (fifty-six  miles,  with  ten  toll-gates),  it  was  expedient  and  necessary'  that  the  same 
should  be  divided  into  districts,  and  then  it  proceeds  to  enact  that  the  roads  thereby 
directed  to  be  repaired  shall  be  divided  into  three  separate  districts  or  divisions  ;  and 
the  trustees,  who  are  appointed  by  s.  5,  are  expressl}-  appointed  trustees  for  carrying 
the  act  into  execution,  so  far  as  the  same  relatecl  to  the  first,  second,  and  third  districts 
respectivelj' («).  The  14th  section  enacts  "  that  it  shall  be  lawful  for  the  said  trustees, 
or  such  person  or  persons  as  shall  be  by  them  appointed,  to  demand,  receive,  and 
take,  at  the  turnpikes  or  toll-gates,  side-bars,  or  chains  now  erected  and  to  be  con- 
tiiuied,  or  hereafter  to  be  erected  by  virtue  of  this  act,  the  several  tolls  and  duties 
hereinafter  mentioned,  that  is  to  say  (amongst  others), — For  ever}'  horse  or  beast  of 
dnuight  drawing  any  waggon,  wain,  cart,  or  other  such  like  cairiage  with  four  wheels, 
having  the  fellies  of  the  wheels  thereof  of  the  breadth  or  gauge  of  four  inches  and  a 
half,  the  sum  of  41d."  That  is  an  absolute  and  unconditional  power  to  receive  tolls. 
The  [292]  15th  section  provides  and  enacts,  "  that,  if  any  person  shall  have  paid  the 
toll  hereby  authoiized  to  be  taken  for  the  passing  of  any  horse  or  horses,  cattle,  beast, 
cariiage,  or  carriages  through  any  of  the  turnpikes,  toll-gates,  side-gates  or  bars  con- 
tinued or  to  be  erected  by  virtue  of  this  act,  the  same  horse  or  horses,  cattle,  beast, 
carriage,  or  carriages,  shall,  upon  a  ticket  denoting  the  payment  thereof  on  that  day 
being  produced,  be  permitted  to  pass  and  re-pass  toll-free  (except  as  hereinafter 
particularly  mentioned),  through  the  same  toll-gate,  turnpike,  side-gate,  or  bar,  and 
also  through  such  other  gate  or  gates  (if  any)  as  the  ticket  for  such  payment  shall 

(a)  "  All  his  Majesty's  justices  of  the  peace  for  the  time  being  acting  for  the 
counties  of  Berks,  Bucks,  Oxford,  and  Hertford,  together  with  A.,  B.,  C,  &e.,  shall 
be  and  thej'  are  hereby  appointed  the  trustees  for  cariying  this  act  into  execution,  so 
far  as  the  same  relates  to  the  fii'st  district  of  the  said  road  ;  and  all  his  Majesty's 
justices  of  the  peace  for  the  time  being  acting  for  the  said  counties  of  Berks,  Bucks, 
Oxford,  and  Hertfoid,  together  with  D.  E.,  ¥.,  &c.,  shall  be  and  they  are  hereby 
appointed  the  trustees  for  carrying  this  act  into  execution,  so  far  as  the  same  relates  to 
the  .second  district  of  the  said  roads  ;  and  all  his  Majesty's  justices  of  the  peace  for 
the  time  being  acting  for  the  said  counties  of  Berks,  Bucks,  Oxford,  and  Hertford, 
together  with  G.,  H.,  L,  &c.,  shall  be  and  they  are  hereby  appointed  the  trustees  for 
carrying  this  act  into  execution,  as  far  as  the  same  relates  to  the  third  district  of  the 
said  roads." 
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free,  at  any  time  during  the  same  day,  such  day  to  be  computed  iiom  twelve  of  the 
clock  at  night  to  twelve  of  the  clock  in  the  next  succeeding  night;  anything  herein 
contained  to  the  contrary  thereof  in  an3'wisc  notwithstanding."  I'hen  comes  the  16th 
section,  which  gives  rise  to  the  whole  difficulty  :  it  enacts,  "  that  no  more  than  one 
full  toll  shall  be  demanded  or  taken  for  or  in  respect  of  the  same  horses,  beasts,  or 
cattle,  except  as  hereinafter  mentioned  (a),  for  passing  on  the  same  day  (such  day  to 
be  computed  as  aforesaid)  through  all  or  any  of  the  toll-gates,  tni'iipikes,  or  side-gates 
along  the  whole  line  of  the  said  roads."  The  question  is,  whether  that  means  that  the 
payment  of  one  toll  in  district  A.  shall  clear  the  gates  in  districts  B.  and  0.,  or  whether 
it  means  that  there  shall  not  be  more  than  one  full  toll  taken  for  passing  through  any 
of  the  gates  in  the  manner  mentioned  in  ss.  14  and  15.  If  the  former  be  the  true 
construction  of  the  16th  section,  the  15th  section  is  altogether  destroyed  ;  there  is  no 
necessity  for  any  ticket  at  all.  The  court  will  give  ettect  to  the  general  intention  of 
the  legislature,  taking  [293]  all  the  clauses  together.  [Williams,  J.  The  difficulty  is 
in  grammatically  construing  the  words  imposing  the  tax.]  The  14thsectioti  gives  the 
right  to  take  the  toll  at  every  gate,  and  each  time  of  passing  through.  [Williams,  J. 
Not  necessarily.]  The  15th  section  evidently  was  intended  to  put  a  limit  upon  what 
might  otherwise  have  been  done  under  s.  14.  The  question  is,  whether  the  trustees 
acting  for  one  district  are  impowered  to  issue  tickets  to  fiee  gates  in  the  other  two 
districts. 

D.  Seymour,  contra.  The  division  into  districts  is  for  the  convenience  of  manage- 
ment only,  and  not  with  a  view  to  the  imposition  or  collection  of  tolls  ;  this  abundantly 
appears  from  the  iSth,  'Jth,  and  10th  sections,  which  speak  of  meetings  to  be  held  and 
acts  to  be  done  by  "  the  trustees  for  all  the  said  districts,  or  any  live  or  more  of  them." 
The  power  given  by  s.  14  is,  to  demand  and  receive  tolls  at  the  turnj)ikes,  not  at  each 
of  them.  .Suppose  there  were  three  gates ;  the  maximum  toll  allowed  to  be  taken 
being  4id. ;  and  3d.  is  taken  at  gate  A.,  and  Ud.  at  gate  B., — would  not  that  entitle 
the  traveller  to  pass  through  gate  C.  without  paying  a  further  toll  on  the  same  day  ? 
Having  paid  .3d.  for  gate  A.,  the  party  would  be  entitled  to  repass  that  gate,  bj'  s.  15. 
Having  paid  an  additional  lid.  for  gate  B.,  by  virtue  of  ss.  15  and  16  he  would  be 
entitled  to  pass  and  repass  all  the  gates  on  the  line.  If  the  argument  on  the  other 
side  be  tenable,  the  trustees  would  be  entitled  to  demand  4kl.  for  passing  and  repass- 
ing each  of  the  ten  gates,  oi',  at  all  events,  for  passing  and  I'cpassing  through  the  several 
gates  of  each  district  or  division.  This  would  be  to  dc[)rive  the  IGth  section  of  any 
eti'ect  whatever.  [Williajus,  J.  I  must  confess  I  do  not  see  why  a  ticket  given  at  one 
gate,  one  full  toll  ha\ing  been  paid,  should  not,  under  ss.  15  and  16,  fi'ce  the  traveller 
passing  and  repassing  all  the  gates  on  the  line.] 

[294]  Manisty,  in  reply.  The  trustees  have  no  power  to  subdivide  the  toll, 
talking  part  at  one  gate  and  part  at  anothei'.  [Williams,  J.  They  would  have  a 
general  power  to  regulate  the  tolls  by  the  3  U.  4,  c.  12G.]  To  reduce,  but  not  to 
subdivide.  [Williams,  J.  What  is  the  meaning  of  "  OJie  full  toll.'"  Does  it  not 
imply  that  there  may  be  tolls  which  are  not  "  full  tolls!"  Crowdei,  J.  Who  are 
the  trustees  spoken  of  in  s.  15  ?]  The  trustees  appointed  by  s.  5.  "  The  .said 
trustees  '  must  mean  the  trustees  acting  within  each  district :  those  appointed  for  the 
first  distiict  have  no  power  to  act  in  the  second  and  third  districts.  It  is  as  if  there 
had  been  three  separate  trusts.  [Williams,  .!.,  referred  to  lloiiklns  v.  Tlmmjimd, 
2  B.  &  Ad.  !)16.  By  a  turnpike-act,  a  certain  toll  was  to  bo  Uiken  at  every  turnpike 
on  the  loads  from  W.  to  O.  for  four  horses  iliawing  any  carriage,  ifec.  :  a  subsequent 
section  provided  that  no  person  should  pay  toll  more  than  once  in  the  same  day  for 
pa.ssing  or  re-passing  with  the  same  horses  or  carriages  through  any  of  the  turnpikes, 
but  that  every  person,  after  having  ])aid  toll  once,  and  ])roilucing  a  ticket,  should  pass 
with  the  same  horses  and  carriages  toll-free  during  such  day  :  and  it  was  held  that  a 
second  toll  was  payable  for  passing  on  the  same  (lay  two  toll-gates  on  the  road  with 
the  same  carriage,  but  drawn  bv  dillereut  horses;  for,  that  the  clause  imposing  I  he 
toll  was  clear,  and  the  exempting  clause  either  meant  that  the  hoi.ses  should  be  the 
same,  or  was  too  aml)iguous  to  control  the  previous  enactment.]  Every  toll  must  be 
single  and  uniform. 

WiLLi.v.MS,  .1.     1  am  of  opinion  that  the  conviction  in  this  case  must  be  eonfii'nied. 

(a)  The  exceptions  are,  the  same  horse,  &c.,  drawing  a  different  waggon  or  carriage, 
s.  17  ;  and  stiige-coaches,  or  post-chaises  with  a  fresh  hiring,  s.  18. 
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There  certainly  is  considerable  difficulty  in  reconciling  the  1 6th  section  of  this  act  of 
parliament  with  the  provisions  of  the  15th.  But  we  are  bound  to  consider  this  act  as 
a  re-[295]-enactment  of  the  former  acts  respecting  the  same  road  (a)  ;  and  we  find 
that  the  new  act  for  the  Urst  time  introduces  this  clause.  We  have,  therefore,  to 
construe  an  enactment  which  the  legislature  has  intended  not  as  part  of  a  general  _. 

act,   but  an  addition  to  the  then    governing  statute.      The    ordinary   natural  and         ■I 
grammatical  construction  of  the  clause  is  plain  :  it  .says,  in  language  which  admits  of  ■' 

no  doubt,  that  "  no  more  than  one  full  toll  shall  be  demanded  or  taken  for  or  in 
respect  of  the  same  horses,  beasts,  or  cattle,  for  passing  on  the  same  day  through  all 
or  any  of  the  toll-gates,  turnpikes,  or  side-gates  along  the  whole  line  of  the  said  i-oads." 
That  is  a  plain  and  positive  enactment  that  only  one  full  toll  shall  be  taken  along  the 
whole  line.  The  question  is,  whether  the  dilliculty  of  reconciling  that  section  with 
the  language  of  the  15th  is  enough  to  justify  us  in  altogether  i-ejecting  it,  and 
declining  to  give  it  any  operation  whatever.  It  is  not  merely  that  this  is  the  natural 
and  grammatical  construction  of  the  section  :  but  there  is  no  other  possible  construc- 
tion which  can  be  suggested,  so  as  to  give  it  any  effect  at  all ;  for,  if  it  be  held  to 
mean  one  full  toll  at  any  one  gate,  that  is  already  provided  for  by  s.  14.  In  effect, 
we  are  asked  to  decline  altogether  to  give  effect  to  s.  16.  I  find  that  this  is  by  no 
means  a  new  clause  with  reference  to  acts  of  parliament  of  this  description.  There 
was  a  similar  one  in  the  act  upon  which  the  question  in  Hopkins  v.  Thorogood,  2  B.  & 
Ad.  916,  arose.  In  the  course  of  the  argument,  my  Brother  Willes  called  for  a  volume 
of  the  local  and  personal  acts  of  about  the  period,  and  he  there  finds  an  act, — the 
4  (jr.  4,  c.  cix., — which  provides  (s.  16)  "that  no  person  shall  be  lialile  to  the  payment 
of  more  than  two  full  tolls  for  passing  or  re-passing,  with  the  same  horse,  beast,  cattle, 
or  carriage  on  the  same  day  (such  day  to  [296]  be  computed  from  tweh  e  of  the  clock 
at  night  to  twelve  of  the  clock  in  the  next  succeeding  night),  through  all  the  gates  or 
turnpikes  erected  oi-  to  be  erected  on  the  whole  length  of  the  said  road,  and  that  only 
one  toll  shall  be  t-aken  at  anv  time  or  times  during  the  same  day  at  the  same  gate  for 
or  in  respect  of  the  same  horse,  beast,  cattle,  or  cairiage,  upon  a  ticket  being  produced 
denoting  such  payment  having  been  so  made  for  and  in  respect  of  the  same  on  that 
day."  And  in  the  same  volume  I  find  another  act, — 4  G.  4,  c.  civ., — which  contains  a 
section  (s.  liO)  in  a  similar  manner  limiting  the  number  of  tolls  to  be  taken  on  the 
whole  line  of  roads.  It  is  obvious,  therefoi'e,  that  the  legislature  in  passing  these  acts 
has  thought  it  right  to  make  a  provision  for  one  or  more  tolls  clearing  the  whole  line 
of  road  over  which  the  trustees  have  contiol.  I  do  not  think  we  should  be  justified 
in  rejecting  so  positive  an  enactment  as  that  contained  in  the  1 6th  section  of  this  act, 
because  we  find  it  difficult  to  reconcile  it  with  the  15th  section. 

Crowder,  J.  I  am  entirely  of  the  same  opinion,  though  I  must  confess  I  have 
arrived  at  this  conclusion  after  very  considerable  hesitation.  The  16th  section,  looked 
at  alone,  is  free  from  ambiguity.  The  intention  of  the  legislature  is  there  fullj'  and 
clearly  expressed,  viz.  that  there  shall  be  but  one  single  maximum  toll.  The  embarrass- 
ment arises  from  the  15th  section,  which  it  seems  difficult  to  construe  together  with 
the  16th.  it  may  Ije  that  there  might  be  a  reduced  toll  imposed  which  at  certain 
portions  of  the  line  of  road  might  be  so  applied  that  a  person  might  pay  such  reduced 
toll  twice  over  and  yet  not  pay  more  than  one  '■  full  toll."  Putting  the  construction 
we  do  upon  the  16th  section,  I  do  not  see  how  there  can  by  reason  of  the  15th  .section 
be  any  ticket  for  a  full  toll  that  will  not  clear  the  [297]  whole  line.  We  cannot,  in 
order  to  give  etfect  to  s.  15,  alter  the  words  of  s.  16.  Upon  the  whole,  I  think  it  is 
manifest  that  the  legislature  intended  that  there  should  l)e  but  one  full  toll  for 
traversing  the  entire  line  of  road. 

Willes,  J.  I  am  of  the  same  opinion.  From  my  recollection  of  the  mode  of 
framing  these  acts,  and  looking  at  the  acts  of  parliament  to  which  my  Brother 
Williams  has  referred,  and  which  contain  sections  similar  to  the  16th  section  of  this 
act,  I  fiiud  this  to  be  a  very  common  provision.  In  all  the  acts  a  distinction  is  made 
between  passing  and  re-pa.ssing ;  and  a  provision  similar  to  that  of  the  loth  section 
here  is  generall}'  introduced  for  the  purpose  of  freeing  parties  from  toll  for  re-passing 
through  the  same  gate.  Clauses  .similar  to  the  16th  are  al.so  found  in  the  4  (t.  4,  c.  cv., 
s.  17,  and  the  4  G.  4,  c.  cviii.,  s.  16.  In  those  provisions  which  are  parallel  to  the  16th 
section  here,  the  payment  must  be  intended  to  clear  more  than  the  particular  gate. 

(a)  S  G.  3,  c.  i.  :  27  G.  .3,  c.  Ixxxi.  ;  49  G.  3,  c.  xcvii. 
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With  the  light  thrown  iipou  the  subject  by  what  the  legislatui'e  appear  to  have  done 
upon  so  many  other  oeeasious,  1  think  it  is  abundantly  clear  that  by  payment  of  one 
full  toll  the  respondent  became  entitled  to  pass  through  every  gate  on  the  line. 
Reading  "full"  as  "maximum,''  if  the  trustees  charge  the  utmost  the  act  authorizes 
at  one  gate,  they  cannot  be  entitled  to  claim  an  additional  toll  at  any  of  the  other 
gates ;  though,  if  a  portion  only  be  charged  at  one  gate,  they  may  possibly  be  entitled 
to  charge  up  to  the  maximum  at  another  gate.  One  impression  which  I  received 
dui'ing  the  course  of  the  argument, — and  it  is  an  impression  1  have  not  quite  got  rid 
of, — is,  that  the  lUth  section  may  be  read  as  impowering  the  traveller  to  pass  along 
the  whole  line  of  road,  but  not  to  re-pass.  If  so,  then  the  15th  section  (which  relates 
to  re-passing)  may  [298]  possibly  be  reconciled  with  the  Kith.  Upon  the  whole,  I 
agree  with  my  learned  Brothers  that  the  decision  of  the  justices  was  correct,  and  that 
their  decision  must  be  affirmed  with  costs. 
Decision  affirmed,  with  costs  (a)'. 

[299]     Benjamin  v.  Andreaws.     June  22nd,  1858. 

[S.  C.  27  L.  .1.  M.  C.  310;  4  Jur.  N.  S.  976 ;  6  W.  R.  692.     Referred  to,  Neivcastk 
V.  JVorksq)  Urban  Cmmal,  [1902]  2  Ch.  159.] 

To  entitle  a  party  to  exemption  from  penalties  for  an  offence  against  the  Hawkei's' 
Act,  50  G.  3,  c.  41,  on  the  ground  that  the  place  where  he  exposed  his  wares  for 
sale  was  a  public  market,  it  must  be  shewn  that  it  was  a  legally  established  market, 
— by  grant  from  the  Crown, — anil  not  merely  a  market  de  facto. 

This  was  an  action  for  assaulting  and  imprisioning  the  plaintiff  under  pretence  of 
his  having  been  guilty  of  an  ofl'ence  punishable  by  law.  Plea,  "  not  guilty,  by  statute," 
• — the  statute  mentioned  in  the  margin  being  the  50  (J.  3,  c.  41,  ss.  20,  24.  Issue 
thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  in  London  in  Easter 
Term  last.  The  facts  were  as  follows: — The  plaintiff  was  an  unlicensed  hawker  and 
was  in  the  habit  of  attending  fairs  and  markets  for  the  sale  of  goods.  On  Saturday, 
the  IGth  of  January  last,  he  was  following  his  occupation  in  the  market-place  in 
Woolwich,  when  the  defendant,  a  shop-keeper  in  the  town,  gave  him  into  custody  for 
trading  without  a  hawker's  licence,  and  caused  him  to  be  carried  before  a  magistrate. 
He  claimed  to  be  within  the  exemption  of  the  5th  .section  of  the  50  G.  3,  c.  41  (a)'-,  on 
the  ground  that  the  place  where  lie  was  selling  his  wares  was  a  legally  established 
market.     The  magistrate  thereupon  discharged  him. 

(ay  See  Ekiii  v.  Flay,  1  New  Sessions  Cases,  561.  By  a  local  turnpike-act  (4  Vict, 
c.  XX.,  s.  8),  tolls  ai-e  made  payable  on  horses.  By  s.  1 1,  it  is  provided,  that,  "  except 
as  hereinafter  provided  to  the  contrary,"  only  one  full  toll  shall  be  payalile  for  horses 
passing  and  re-passing  once  in  the  same  day.  By  s.  I  2,  "all  hoises,  &c.,  except  horses 
or  cattle  drawing  any  stage-coach,  waggon,  or  other  st;ige-cai-riage,"  retui-ning  the 
same  day,  shall,  on  the  production  of  a  ticket  denoting  payment,  pass  toll-free.  By 
s.  13,  no  horse  which  shall  have  paid  the  toll  once,  shall  be  permitted  to  return  toll- 
free  when  drawing  "another  or  different  waggon,  wain,  cart,  or  other  such  carriage." 
By  sect.  14,  horses  drawing  any  post-chaise  or  other  carriage  tiavelling  fur  hire  shall 
pay  as  often  as  a  new  hiring  takes  place.  S.  15  provides  that  no  additional  toll  shall 
be  ])ayable  in  respect  of  any  stage-coach  which  shall  be  freed  by  such  ticket  on  account 
onl}'  of  their  conveying  other  passengers,  or  of  the  horses  oi-  cattle  drawing  the  same 
having  been  changed.  It  was  held,  that,  in  respect  of  the  same  horses  passing  through 
the  t<jll-gate  with  a  stage-coach,  and  returning  the  sami  day  with  a  dillerent  sUige- 
coach  and  passengeis,  only  a  single  toll  for  each  horse  was  payable,  the  horses  and 
both  coaches  belonging  to  the  same  proprietor. 

(rt)-  Which  enacts  "  that  nothing  herein  contained  .shall  extend,  oi'  be  consirued  to 
extend,  to  hinder  any  person  oi-  jier.sons  from  selling  or  exposing  to  .sale  any  .suits  of 
goods  or merchandi/e  in  any  publii-  ni.ut,  market  or  fair  legally  estalilishcd  within  the 
Kingdom  of  EnghuKl,  dominion  of  \\  ales,  and  town  uf  15ei-wickii[)un  Tweed,  l)Ut  such 
person  or  persons  may  do  therein  as  they  Lawfully  might  have  done  before  the  making 
of  this  act;  anything  herein  contained  to  the  contrary  notwithstanding." 
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Oil  the  part  of  the  defendant,  it  was  insisted  that  the  Woolwich  market-day  was 
Fridaj',  and  not  Saturday  :  and  letters-patent  of  James  the  First,  were  produced, 
whereby  a  market  was  granted  to  those  under  [300]  whom  Sir  Thomas  Wilson  held, 
to  be  holdeu  on  Friday  in  every  week ;  and  it  was  shewn  by  the  evidence  of  Sii' 
Thomas  A\'ilson's  Steward,  that,  upon  the  spot  where  the  market  had  formerly  been 
held,  and  which  was  changed  in  the  year  ISio,  a  board  had  stood  for  many  years, 
upon  which  the  tolls  for  standings  were  painted,  and  which  sbited  the  market-day  to 
be  Fiiday. 

On  the  part  of  the  plaiutiti',  evidence  was  given  shewing  that  for  the  last  twenty 
or  twenty-Mve  years  a  market  had  de  facto  been  held  every  day,  and  particularly  on 
Saturday,  and  that  the  owner  of  the  land.  Sir  Thomas  Wilson,  was  in  the  habit  of 
receiving  toll  every  day,  as  well  as  Friday,  from  the  plaiutiti'  and  others  who  like  him 
frequented  the  market. 

The  learned  judge  left  it  to  the  jury  to  say, — first,  whether  there  was  a  market  de 
facto  held  on  every  day  of  the  week  besides  Friday,  and  particularly  on  Salui'da}', — 
secondly,  whether  they  would  presume  from  the  evidence  a  grant  from  the  Crown  to 
hold  the  market  on  every  day, — thirdly,  whether  they  were  satisfied  that  a  market 
had  been  held  on  the  Saturday,  as  of  right,  for  more  than  twenty  years. 

The  jury  found  that  there  had  de  facto  been  a  market  held  on  the  Saturday  for 
more  than  twenty  years,  but  that  there  was  no  evidence  from  which  they  could 
presume  a  grant  for  that  purpose :  and  they  returned  a  verdict  for  the  plaintifl', 
damages  201. 

Parry,  Serjt.,  on  a  subsequent  day  in  the  same  term,  pursuant  to  lea\e  reserved  to 
him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  nonsuit.  [Crowder,  J.,  referred  to 
Jenkins  v.  Harvmj,  i  C.  M.  &  K.  .393.] 

Skinner,  (^.  G.,  and  Kemplay,  now  shewed  cause.  The  (juestion  is  whether  the 
defendant  was  justified  in  causing  the  plaintitt'  to  be  apprehended  under  the  L301] 
Hawkers'  Act :  and  that  will  depend  upon  whether  or  not  the  place  where  the  alleged 
offence  was  committed  was  a  market  legally  established  within  the  meaning  of  the  5th 
section  of  the  act.  The  act  is  a  highly  penal  one,  and  must  be  construed  strictly. 
Now,  it  is  impossible  that  a  man  who  fiequents  a  market  can  know  whether  it  is  held 
under  a  legal  grant  or  not.  There  was  abundant  e\idence  that  the  Saturday's  market 
had  existed  for  from  twenty  to  twenty-tive  years;  and  the  jury  found  that  that  was 
established.  It  is  submitted  that  that  which  was  recognized  and  carried  out  practically 
as  a  market,  must,  for  the  purposes  of  tliis  act,  be  assumed  to  have  had  a  legal  origin. 
In  Uokrojt  v.  Jlcel,  1  Bos.  &  P.  40U,  it  was  held,  that,  if  the  grantee  of  a  market  under 
letter.s-patent  from  the  Grown  sufi'er  another  to  erect  a  market  in  his  neighbourhood, 
and  use  it  for  tiie  space  of  twenty-three  years  without  interruption,  he  is  by  such  user 
barred  of  his  action  on  the  case  for  disturbance  of  his  market.  [Williams,  J.  Keferring 
to  that  case,  Le  Blanc,  J.,  in  Campbell  v.  Il'ikon,  3  East,  302,  says;  "In  the  case  of 
Holaroft  V.  Heel,  the  court  of  Common  I'leas  thought  the  adverse  posses.sion  for  above 
twenty  j-ears  so  strong  evidence  that  the  Chief  Justice  ought  to  have  left  it  to  the 
jury  to  find  a  grant  of  the  market  from  the  Crown."]  If  the  e\'idence  was  such  as 
would  have  justified  the  jury  in  presuming  a  grant,  the  learned  judge  should  have 
told  them  to  do  so  :  Jenkins  v.  Harvey,  1  C.  JVI.  &  R.  877  ;  Gibson  v.  Doeg,  2  Hurlst.  & 
N.  615.  [Williams,  J.  If  I  was  wrong,  you  should  not  have  taken  a  verdict;  you 
should  have  complained  of  my  direction.  I  cautioned  j'ou,  and  I  left  it  upon  Lord 
Tenterden's  Act,  2  cfe  3  W.  4,  c.  71,  according  to  your  wishes.  [Byles,  J.  Jenkins  v. 
Harve//,  1  C.  M.  &  R.  877,  seems  to  shew  that  this  case  was  correctly  left  to  the  jury.] 
Then,  the  arrest  of  the  plaintiff  was  altogether  illegal  and  [302]  unwarranted  by  the 
act.  The  offence  with  which  the  plaintiff  was  charged  was  punishable  by  a  fine  of 
101.  under  s.  17,  which  enacts  "that,  if  any  such  hawker,  &c.,  shall  trade  as  aforesaid 
without,  or  contrary  to,  or  otherwise  than  as  shall  be  allowed  by  such  licence,  such 
person  shall,  for  each  and  every  such  offence,  forfeit  the  sum  of  101.,  to  be  recovered 
and  applied  as  thereinafter  mentioned ;  and  that,  if  any  person  trading  under  or  by 
virtue  of  any  licence  to  him  or  her  granted  as  aforesaid,  upon  demand  made  by  any 
person  or  persons  authorized  or  appointed  to  demand  any  such  licence  by  the  com- 
missioners for  licensing  hawkers,  &c.,  for  the  time  being,  or  any  two  of  them,  under 
their  hands  and  seals,  and  upon  producing  or  shewing  such  authority  or  appointment 
to  such  person  so  trading  as  last  aforesaid,  or  upon  demand  made  b)'  an}-  justice  of 
the  peace,  mayor,  constable,  oi  other  officer  of  the  peace  of  any  county,  &c.,  or  place 
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where  he  or  she  shall  so  trade,  or  hy  any  ollieer  of  the  customs  or  excise,  or  by  any 
person  to  whom  such  hawker,  &c.  shall  olt'er  any  goods  for  sale,  shall  refuse  to  produce 
and  shew  his  or  her  licence  for  so  trading  as  aforesaid,  or  shall  not  have  his  or  her 
licence  re;idy  to  produce  and  shew  unto  such  person  authoiized  or  appointed  as  last 
aforesaid,  or  unto  such  justice  of  the  peace.  Sec, — that  then  the  person  so  refusing  or 
not  having  his  or  her  licence  ready  to  produce  and  shew  as  aforesaid,  shall  forfeit  101., 
to  be  recovered  and  applied  as  thereinafter  mentioned,  and,  for  non-payment  thereof, 
shall  suH'er  as  a  eonniion  vagrant,  and  be  committed  to  the  house  of  correction."  The 
18th  section  imposes  a  penalty  of  .'iOOl.  for  forging  or  counterfeiting  a  licence.  The 
19th  section  imposes  a  penalty  of  4-01.  for  borrowing  or  lending  a  licence.  Then  comes 
s.  '20,  which  enacts  "  that  it  shall  l)e  lawful  for  any  person  or  persons  whatsoever  to 
seize  and  detain  any  such  hawker,  &c.,  who  shall  l)o  foinid  trad-[303]-ing  without  a 
licence  contraiy  to  this  act,  or  who,  being  found  trading,  shall  refuse  or  neglect  to 
produce  to  such  person  or  persons  a  licence  according  to  tiiis  act,  after  being  required 
so  to  do,  for  a  reasonable  time,  in  order  to  give  notice  to  a  constable,  &c.,  who  are 
hereby  i-equii-ed  to  carry  such  person  so  seized,  unless  they  shall  in  the  mean  time 
produce  their  respective  licenses,  before  some  one  of  his  Majesty's  justices  of  the  peace 
of  the  county  or  place  where  such  oftence  or  oflTences  shall  be  committed,  which  .said 
justice  of  the  peace  is  hereby  authorized  and  strictly  required  to  examine  into  the 
fact  or  facts  charged  ;  and  upon  the  proof,  either  by  confession  of  the  party  ottending, 
or  by  the  oath  of  one  or  more  ei'edible  witness  or  witnesses  (which  the  said  justice  is 
hereliy  inipowered  to  administer),  that  the  person  so  brought  before  him  had  so 
traded  as  aforesaid,  and  no  such  licence  Ijeing  produced  by  such  otf'ender  before  the 
.said  justice,  to  convict  the  oticndor  so  trading  without  a  licence  ;  and  thereupon  it 
shall  be  lawful  for  such  justice,  and  he  is  hereby  required,  by  warrant  under  his  hand 
and  seal,  to  cause  the  said  sum  of  401.  to  be  levied  by  distress  and  sale  of  the  goods, 
wares,  or  merchandize  of  such  ott'ender  oroflenders,  or  of  the  goods  which  such  otiender 
or  oH'enders  shall  be  found  trading  [with]  as  aforesaid,  rendering  the  overplus,  if  any 
be,  to  the  owner  or  owners  thereof,  after  deducting  the  reasonable  charges  for  making 
such  distress,  and  out  of  the  .said  sale  to  pay  the  said  respective  penalties  and  forfeitures 
aforesaid,  and  in  the  meantime  to  commit  such  otrender  to  the  common  goal  or  house 
of  correction  for  the  county,  Szc,  where  the  said  otlence  shall  be  committed,  there  to 
remain  until  the  said  penalties  and  forfeitures,  and  the  reasonable  charges  of  taking 
the  said  distress,  shall  be  levied  iiy  such  distress  and  sale  as  aforesaid,  or  until  the 
same  shall  be  otherwise  paid  or  satislied  by  [304][such  oU'endei'."  That  in  terms  applies 
only  to  the  [jf^ialty  mentioned  in  s.  19,  and  not  to  that  imposed  by  s.  17.  [W.  C. 
Harrison.  In  The  Kiwj  v.  M'Gill,  2  B.  &  C.  142,  .'!  D.  &  K.  377,  Bayley,  J.,  intimates 
that  this  was  a  mere  mistake,  and  that  the  sum  in  the  "JOth  section  should  have  been 
101.,  and  not  401.]  That  wise  is  in  reality  an  authority  in  the  plaintiff's  favour. 
[Williams,  J.  It  is  impossible  to  apply  the  20th  section  to  the  otience  described  in 
s.  19.] 

Parry,  Serjt.  (with  whom  were  Hawkins  anrl  W.  C.  Harrison),  was  stopped  by  the 
court. 

\Vli,LlAMS,  J.  I  regret  to  say  that  I  entertain  no  doubt  that  this  rule  must  be 
made  absolute.  Two  (piestions  arise, — first,  whether  the  plaintill'  is  ])rotected  from 
incurring  a  penalty  which  he  would  have  incurred  upon  the  facts,  if  the  provision  con- 
tained in  the  ;")th  se(;tion  of  the  50  ().  3,  c.  41,  had  not  l)ecn  there.  In'  reason  of  his 
having  hawked,  sold,  and  (;.\[)(jsed  goods  in  a  market  legally  estalilished  ;  and  upon 
that  the  only  <|aestioii  is  wlu^ther  the  Saturday  market  where  he  ilid  so  was  a  legally 
constituted  market  within  the  act.  It  is  clear  that  it  was  a  market  de  facto :  and  it 
certainly  is  extremely  hard  that  a  hawker,  who  has  no  moans  of  knowing  whether  the 
market  is  rightfully  held  or  not,  should  be  subjected  to  the  highly  penal  conseciuencos 
imposed  by  this  act  because  some  ])erson  has  chosen  to  exercise  a  right  which  the  law 
does  not  give  him.  But,  on  the  other  hand,  it  would  eipially  lie  unjust  that  unlicensed 
persons  should  be  [)crmitted,  to  the  detriment  of  the  shopkeepers  in  the  neighbour- 
hood, to  carry  on  their  dealings  in  a  place  where  tiiere  is  no  pretence  for  saying  that 
a  maiket  is  lu'ld  with  any  coloiudf  right  at  .ill.  I'pon  the  whole,  I  think,  we  are 
driven  to  give  the  words  their  ordiuiiry  [305]  ami  uatur.il  construction,  and  to  hold 
that  a  market  legally  established  must  be  a  legal  m,-iiket,  and  that  those  woiils  are 
not  satisHeil  by  shewing  a  iiiaiket  de  facto.  That  lieing  so,  the  only  question  is 
whether  this  was  a  legal  market.     Now,  a  market  cannot  lie  a  legal  market  without  a 
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grant.  Here,  the  jury  negatived  any  grant  authorizing  the  Saturday  market.  That 
is  the  result  of  their  finding.  They  also  found  that  there  had  been  an  enjoyment  as 
of  right  for  more  than  twenty  years,  if  Lord  Tentei'den's  Act  was  applicable.  But 
that  was  considered,  and  very  properly  so,  not  to  be  an  arguable  point.  That  finding, 
therefore,  Ijecanie  inetiicacious.  The  course  taken  at  the  trial  was  this, — The  plaintiff 
insisted  that  he  was  entitled  to  a  verdict.  Several  objections  were  urged  against  it ; 
and  I  left  three  questions  to  the  jury,  upon  which  they  found, — first,  that  there  was 
a  market  de  facto, — secondly,  that  there  was  no  grant, — thirdly,  that  there  had  been 
an  enjoyment  as  of  right  for  more  than  twenty  years  ;  and  they  assessed  the  damages 
at  201.  I  thereupon  directed  a  verdict  to  be  entered  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  enter  the  verdict  for  him  if  the  court  should  think  the  action 
not  maintainable.  If  the  learned  counsel  for  the  plaintiff  had  conceived  that  he  was 
prejudiced  by  the  way  in  which  the  case  was  left  to  the  jury,  or  with  the  mode  of 
dealing  with  the  verdict,  they  should  have  asked  to  have  the  verdict  entered  the  other 
way,  with  leave  to  them  to  move,  or  they  might  have  come  with  a  cross-motion.  No 
such  course,  however,  was  taken  ;  and  all  that  remains  for  us  now  is,  to  say  whether 
upon  this  finding  the  defendant  is  entitled  to  have  the  verdict  entered  for  him.  The 
court  being  of  opinion  that  the  defendant  is  entitled  to  a  verdict,  it  becomes  immaterial 
to  consider  whether  there  was  any  misdirection,  or  any  failure  of  justice  through  the 
finding  of  the  jury  ;  though  I  do  not  think  there  has  been  either.  Mr.  [306]  Skinner 
put  both  the  facts  and  the  law  very  clearly  to  the  jury,  telling  them  that  they  might 
presume  a  grant,  if  they  found  nothing  inconsistent  with  it,  observing  upon  the  long 
exercise  of  the  right  without  resistance,  and  freely  canvassing  the  conflicting  evidence  : 
and  I  certiiinly  aided  the  plaintift"s  case  as  much  as  I  thought  I  ought  to  do,  and 
directed  the  jury  exactly  in  accordance  with  the  view  which  the  learned  counsel  had 
presented.  The  remaining  ciuestion  is,  whether  the  defendant  had  any  authority  under 
the  act  of  parliament  to  apprehend  the  plaintitt'.  Unquestionably  the  20th  section  is 
very  clum.sily  drawn  :  for,  not  only  is  there  the  blunder  of  inserting  401.,  when  the 
context  would  lead  to  the  inference  that  101.  was  intended,  but  it  begins  by  enacting 
that  it  shall  be  lawful  for  any  person  or  persons  whatsoever  to  seize  and  detain  any 
hawker,  &c.  who  shall  be  found  trading  without  a  licence,  or  who,  being  found  trading, 
shall  refuse  or  neglect  to  produce  his  licence,  and  cause  him  to  be  carried  before  a 
justice ;  aud  then  it  goes  on  to  say  that  the  justice,  upon  proof  that  the  person  so 
brought  before  him  had  so  traded  as  aforesaid,  and  no  such  licence  being  produced, 
may  convict  the  offender  "  so  trading  without  a  licence,"  omitting  the  other  alter- 
native, or  "refusing  or  neglecting  to  produce  such  licence."  Nothing  can  be  more 
clumsy  ;  aud,  if  it  rested  upon  that  section  alone,  I  must  own  I  should  have  felt  some 
difficulty  in  knowing  how  to  deal  with  it,  if  it  was  not  for  the  elaboi'ate  judgment  of 
Bayley,  J.,  in  The  King  v.  M'Gill,  which  shews  that  the  401.  was  by  mistake  inserted 
instead  of  101.  We  must  follow  that  decision.  The  consequence  i.s,  that  the  defen- 
dant had  authority  under  s.  20  to  cause  the  plaintiff  to  be  arrested,  and,  there  being 
no  proof  that  this  was  a  legal  market,  the  plaintifl'  was  not  within  the  protection  of 
the  5th  section.     The  rule,  therefore,  must  be  made  absolute. 

[307]  WiLLES,  J.  I  am  of  the  same  opinion.  I  am  not  dissatisfied  with  the 
result  at  which  the  jury  arrived  ;  and,  if  I  were  so,  it  would  be  of  no  avail.  They 
found  that  Sir  Thomas  Wilson  had  no  grant  enabling  him  to  hold  a  market  on  the 
locus  in  quo  upon  the  day  in  ([uestion.  I  think  that,  when  we  consider  the  statement 
made  by  Sir  Thomas  Wilson's  agent  as  to  the  board,  giving  public  notice  of  a  market 
held  on  the  Friday,  and  making  no  mention  of  any  other,  the  fair  and  only  conclusion 
that  could  be  arri\-ed  at  was,  that  there  was  no  grant  but  that  which  appeared.  The 
absence  of  the  circumstances  I  have  referred  to  might  have  rendered  it  competent  to 
the  jury,  upon  the  other  evidence  in  the  case,  to  presume  a  grant :  but,  with  those 
circumstances,  I  think  it  would  have  been  trifling  with  the  truth  to  have  come  to  any 
other  result  than  they  did.  I  feel  so  strongly  the  necessity  of  upholding  i-ights  the 
only  evidence  of  which  rests  upon  usage,  that  I  am  disposed  to  give  every  fair  latitude 
to  the  mode  of  proof.  But  here  I  think  there  was  no  evidence  upon  which  the  jury 
could  safely  act.  Lord  Tenterden's  Act  is  clearly  inapplicable.  Then,  the  plaintiff, 
an  unlicensed  hawker,  being  found  trading  in  a  place  which  was  not  a  legal  market, 
I  am  of  opinion  that  the  defendant  was  justified  in  causing  him  to  be  arrested  under 
the  20th  section  of  the  50  G.  .3,  c.  4L  I  feel  all  the  ditticulties  which  have  been 
suggested  as  to  the  construction  of  that  section.     But  these  ditficulties  were  met  in 
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the  case  of  The  King  v.  M'Gill,  "2  B.  &  C.  142,  3  D.  &  II.  377,  and  also  in  The  King  v. 
Webdsell,  2  B.  &  G.  136,  3  D.  &  K.  360.  The  result  of  an  elaborate  discussion  in 
those  cases  is,  that  401.  had  crept  into  the  20th  section  bj'  mistake  instead  of  101. 
In  the  former  acts  upon  the  subject,  there  appear  to  have  been  parallel  sections  to  the 
17th  and  20th,  but  none  parallel  to  the  19th.  Upon  the  authority,  there-[308]-fore, 
of  those  ca.ses,  as  well  as  upon  the  general  piinciple  that  a  false  description  should  be 
rejected  if  there  be  sufficient  without  it  to  enable  us  to  form  a  judgment,  I  am  of 
opinion  that  the  act  of  the  defendant  was  justifiable,  and  that  the  rule  to  enter  a 
verdict  for  him  must  be  made  absolute. 

BvLEs,  J.  I  am  of  the  same  ojiinion.  I  entertained  some  doubt  at  first  whether 
the  case  was  properly  left  to  the  jury  :  but  I  am  now  satisfied  that  it  was  properly 
left,  according  to  the  rule  laid  down  by  the  court  of  Exchequer  in  Jenkins  v.  I  I  army : 
and,  further,  I  think  the  jury  came  to  the  right  conclusion.  As  to  the  construction 
of  the  20th  section  of  the  50  G.  3,  c.  41,  I  agree  with  the  re.st  of  the  court  in  thinking 
that  401.  was  inserted  per  incuriam.  It  is  impossible  to  come  to  any  sensible  con- 
struction upon  it  without  doing  some  violence  to  its  language.  I  think  there  has 
been  no  miscarriage,  and  that  the  jury  arrived  at  a  proper  conclu.sion  under  a  proper 
direction. 

Kule  aijsolute. 

[309]    In  the  Mattkk  of  the  Complaint  of  Joseph  Baxendale  and  Others, 

CAKKYING     ON     BUSINESS     UNDER     THE    FlKM     OF    PiCKFORD     &    CO.,    Common 

Carriers,  against  the  Great  Western  Kailway  Company.     Nov.  9th,  1S5S. 

[S.  C.  28  L.  J.  C.  P.  69  ;  4  Jur.  N.  S.  1241  ;  7  W.  R.  54.] 

It  is  not  a  legitimate  ground  for  giving  a  preference  to  one  of  the  customers  of  a  rail- 
way company,  that  he  engages  to  employ  other  lines  of  the  company  for  the  carriage 
of  traffic  distinct  from  and  unconnected  with  the  goods  in  question  :  and  it  is  undue 
and  unreasonaljle  to  charge  more  or  less  for  the  same  service,  according  as  the 
customer  of  the  railway  thinks  pi'oper  or  not  to  bind  himself  to  employ  the  company 
in  other  and  totally  distinct  business. — The  complainants  were  common  carriers 
from  Bristol  to  London,  using  for  that  purpose  the  Great  Western  Kailway.  They 
were  also  common  carriers  from  Bristol  to  various  other  places,  using  for  that  pur- 
pose lines  in  livalry  with  the  Great  Western  lines  other  than  that  from  Bristol  to 
London.  One  S.,  a  paper-maker  near  Bristol,  who  was  in  the  habit  of  sending 
large  quantities  of  i)aper  to  London  and  also  to  the  other  places  before  mentioned, 
prior  to  August,  1857,  employed  the  complainants  to  carry  his  paper  to  London 
and  deliver  it  there ;  and  the  complainants  employed  the  company  to  carry  it  on 
their  railway  from  the  station  at  Bristol  (where  it  was  delivered  by  S.)  to  the 
stiition  at  I'addington,  whence  it  was  carted  by  the  complainants  to  its  destination 
in  London.  The  company's  charge  at  that  time  was  22s.  Id.  per  ton, — -being  their 
rate  for  lirst-class  goods,  less  Is.  6d.  per  ton  for  cartage  to  the  station  at  Bristol, 
and  3s.  4d.  per  ton  for  carUigc  from  the  station  at  Paddington.  The  Is.  6d.  per 
ton  was  allowed  to  S.,  the  paper  being  delivei-ed  at  the  station  at  15ristol  by  him  ; 
and  the  complainants  made  their  ]iroHt  upon  the  cartage  in  London.  In  August, 
1857,  the  company  raised  their  charge  for  this  paper  to  35s.  per  ton,  being  their 
rate  for  third-class  goods,  le.ss  cartage.  The  com])lainants  in  consecpience  made  a 
proportionate  increase  in  their  charge  to  H.,  who  objected  to  it.  The  company 
declined  to  altei'  this  chai'ge  ;  but  they  subsequently  agreed  with  S.  to  carry  his 
paper  from  the  station  at  Bristol  to  London  for  23s.  4d.  per  ton,  including  cartiige 
from  I'addington, — in  order,  as  the  complainants  alleged,  to  induce  S.  to  send  his 
paper  through  them,  insteafl  of  through  the  comiilainauts,  ;i.s  formerly. — Upon  a 
motioTi  for  an  injunction  under  the  Kailway  Traffic  Act,  1854,  the  company  .sought 
to  justify  this  picference  by  alleging,  that  they  carried  for  S.  ni)on  the  terms  of  a 
special  agreement  containing  stipulations  so  much  to  their  advant.ige  as  to  bo 
woi'tli  the  whole  dilVerence  of  charge  ;  that  the  rate  of  23s.  Id.  per  ton  was  agreed 
upon  for  paper  between  Bristol  and  London  (to  include  cartage  in  London,  but  not 
at  Bristol)  ;  that  the  paper  carried  at  that  rate  was  to  be  at  the  risk  of  S.,  who  was 
also  to  send  all  other  goods  he  had  to  send,  at  the  ordin.ary  rates,  by  the  coiui>any, 
and  als(j  to  send  all  his  goods  (incliidiug  paper)  which  wore  going  to  any  place  to 
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which  the  company  carried,  by  them  ;  and  that  it  was  a  gi-eat  gain  to  the  company, 
and  a  fair  equivalent  for  the  ditterence  of  charge  upon  the  goods  carried  from 
Bristol  to  London,  to  have  the  advantage  which  they  derived  by  securing  the  whole 
of  S.'s  traffic,  or  that  in  which  he  had  any  inteiest  or  could  influence,  to  the  north 
of  England  and  elsewhere  upon  their  lines  other  than  between  Bristol  and  London, 
together  with  the  advantage  of  the  goods  being  carried  from  Bristol  to  London  at 
S.'s  risk : — Held,  that  the  advantages  thus  stipulated  for  were  wholly  distinct  from 
and  did  not  affect  the  price  or  profit  of  the  carriage  from  Bristol  to  London,  and 
ought  not  to  be  t;iken  into  account  in  determining  the  charge  for  such  carriage; 
and  consequently,  that  the  complainants  were  entitled  to  relief. 

C.  Pollock,  in  Easter  Term  last,  obtained  a  lule  on  behalf  of  Messrs.  Baxendale, 
calling  upon  the  Great  Western  Railway  Company  to  shew  cause  why  a  writ  of 
injunction  should  not  issue  against  the  company,  pursuant  to  [310]  the  Railway  and 
Canal  Traffic  Act,  1854,  17  &  18  Vict.  c.  31,  injoining  the  said  company  to  carry 
paper  and  other  goods  in  theii'  third  class  of  goods  for  the  complainants  from  Bristol 
to  London  at  the  same  rates  that  they  charged  to  one  William  .Somerville ;  and  also 
injoining  them  to  desist  from  charging  William  Somerville  less  for  the  carriage  of 
paper  from  Bristol  to  London  than  they  charged  to  other  persons,  and  less  than  they 
charged  for  the  carriage  of  other  goods  of  the  third  class  ;  and  also  injoining  them  to 
desist  from  charging  the  said  complainants  more  than  they  charged  the  said  William 
Somerville  for  the  carriage  of  paper  manufactured  by  him  and  sent  by  him  from 
Bristol  to  London, — with  costs. 

The  affidavits  upon  which  the  rule  was  moved  stated  in  substance  as  follows  : — 
That  the  complainants  carried  on  the  business  of  common  carrier.-,  under  the  firm  of 
Pickford  eV  Co.,  between  Bristol  and  London,  employing  foi-  that  purpose  the  railway 
of  the  Great  Western  Railway  Company  from  Bristol  to  Paddington  :  That,  amongst 
other  goods  which  the  complainants  prior  to  October,  18.137,  were  in  the  habit  of 
sending  b\'  the  said  railway  from  Bristol  to  Paddington,  was  certain  paper  manu- 
factured by  one  William  Somerville,  at  Bitton,  near  Bristol :  That,  prior  to  August, 
1857,  the  company  were  in  the  habit  of  charging  the  complainants  22s.  Id.  per 
ton  for  the  carriage  of  the  said  paper,  less  Is.  6d.  per  ton  for  cartage  to  the  station 
at  Bristol,  and  less  3s.  4d.  for  cartage  from  the  stiition  at  Paddington  ;  but  in  that 
month  they  increased  their  charge  to  35s.  per  ton,  less  the  said  sums  of  Is.  6d.  per 
ton  and  3s.  id.  per  ton  for  cartage  as  aforesaid  :  That  Somerville  was  in  the  habit  of 
delivering  the  said  paper  to  the  company's  station  at  Bristol,  consigned  to  the  com- 
plainants at  Paddington,  where  the  complainants  received  it,  and  carted  it  to  the 
address  of  the  consignees  in  London,  charging  Somer-[311]-ville  the  same  rate  as  the 
company  charged  them, — their  only  profit  being,  the  deduction  of  3s.  id.  per  ton 
allowed  by  the  company  for  cartage  :  That,  in  consequence  of  the  company  having 
raised  theii'  said  rate  as  thereinbefore  mentioned,  the  complainants  were  obliged  to 
make  a  similar  increase  in  their  charge  to  Somerville  :  That  Somerville  having  in 
September  last  complained  to  the  agent  of  the  complainants  at  Bristol  of  the  increased 
rate  charged,  and  having  intimated,  that,  unless  it  was  reduced,  he  should  send  his 
paper  from  Bristol  by  sea,  instead  of  by  railway,  the  complainants  wrote  to  the  com 
pany's  goods  manager  on  the  2-tth  of  October,  1857,  as  follows: — "We  have  been  in 
the  habit  of  forwiirding  a  considerable  quantitj'  of  paper  from  Bristol  to  Paddington  : 
the  weight  averages  about  2-tO  bbns  annually,  which  until  lately  was  charged  by  you 
at  the  first-class  rate,  22s.  Id.  per  ton  ;  but,  when  the  alteration  in  August  took  place, 
you  commenced  charging  it  at  the  third-class  rate,  35s.  per  ton,  which  we  were  of 
course  obliged  to  charge  to  the  sender,  who  now  informs  us,  if  not  conveyed  at  the 
first-class  rate,  he  shall  discontinue  sending  it  by  rail,  as  he  can  get  it  taken  at  a  con- 
siderably less  rate  by  sea.  We  shall  be  glad  to  know  if,  luider  the  circumstances, 
you  will  consent  to  charge  all  future  lots  at  the  present  first-class  rate,  and  thus  keep 
the  trade  in  the  railway  company's  hands  :  "  That  the  company  declined  to  reduce  the 
charge  :  That  the  complainants  having  shortlj"^  afterwards  learned  that  the  company 
had  reduced  their  rate  to  Somerville  to  23s.  id.  per  ton,  including  cartage  from 
Paddington,  in  order  to  induce  him  to  send  his  paper  through  the  company,  instead 
of  through  the  complainants,  as  he  had  previously  done,  the  complainants,  on  the  2nd 
of  December,  1857,  wrote  to  the  company',  as  follows, — "  We  have  lieen  much  surpri.sed 
to  find  that  your  Bi-istol  district  manager,  after  refusing  [312]  to  make  any  reduction 
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in  the  rate  charged  to  us  for  paper  from  Bristol  to  London,  has  gone  behind  our  backs 
to  our  customer  Mr.  .Somerville,  and  made  an  arrangement  with  him  to  carry  his 
paper  at  about  10s.  per  ton  less  than  the  company  were  in  the  habit  of  charging  to 
us  when  Mr.  Somerville  employed  us  instead  of  you  to  cart  it  to  London.  We  cannot 
suppose  for  a  moment  that  the  company  will  sanction  such  dishonourable  as  well  as 
illegal  conduct  on  the  part  of  one  of  their  managers  ;  but,  unless  it  is  discontinued 
immediately,  and  we  are  allowed  to  carry  Mi'.  Somerville's  paper  at  the  same  reduced 
rate  as  j^ou  are  now  charging  him,  we  shall  place  the  matter  in  the  hands  of  our 
solicitors,  and  instruct  them  to  take  legal  measures  to  obtain  compensation  for  the 
injury  done  to  us,  and  to  protect  us  from  a  repetition  of  it."  That,  on  the  4th  of 
December,  the  complainants  received  a  letter  from  the  secretary  of  the  company,  as 
follows, — "  I  am  desired  to  acknowledge  the  receipt  of  your  letter  of  the  '2nd,  addressed 
to  the  directors,  upon  which  they  will  give  their  instructions  at  the  next  meeting  of 
the  board.  As  you  acipiaint  them  with  your  intention  to  resort  to  legal  measures, 
they  think  it  may  be  proper  to  refer  your  letter  to  their  own  solicitors  before  they 
reply  to  it;"  That,  on  the  IGth  of  December,  the  complainants  received  a  further 
letter  from  the  company's  secretary,  as  follows, — "  The  directors  of  this  company 
desire  me  to  acquaint  you,  in  reply  to  your  letter  of  the  2nd  instant,  that  they  must 
decline  to  lower  any  of  their  pioper  rates  for  the  conveyance  of  goods,  excepting  in 
cases  where  a  special  agreement  may  enable  the  boai-d  to  do  so  with  mutual 
advantage,  upon  conditions  to  which  both  may  assent.  The  board  presumes  that 
it  is  not  your  intention  to  undertake  to  transmit  by  this  railway  all  the  traffic 
which  you  can  obt:iin  for  the  places  to  which  this  company  are  carriers,  inasmuch 
[313]  as  they  know  that  you  are  engaged  in  takitig  away  by  other  lines  as  much  as 
you  can  obtain  and  influence.  If  they  are  mistaken  in  this  view,  you  will  be  kind 
enough  to  submit  any  proposal  which  may  enalile  the  board  to  enter  into  any  special 
agreement  with  your  fiim,  in  consideration  of  which  terms,  it  may  be  in  their  power 
to  meet  your  request : "  That,  on  the  "2 1st  of  December,  the  complainants  wrote  to  the 
company  as  follows, — "We  have  to  acknowledge  your  letter  of  the  16th  instant.  In 
your  reply,  you  seem  altogether  to  overlook  the  fact,  that,  in  charging  us  more  than 
your  other  customers,  you  are  acting  illegally  and  in  direct  violation  of  the  Riiilway 
Traffic  Act ;  and,  besides,  even  upon  your  own  argument,  we  should  be  entitled  to  be 
put  \\]K>n  the  footing  wc  seek,  as  wc  not  only  use  j'our  line  exclusively  for  our  traffic 
between  Bristol  and  London,  but  bring  you  as  large  a  traffic  between  those  points  as 
any  other  per.son  :"  That,  on  the  2ik1  of  .Taiuiary,  1S.5S,  the  company's  secretary  replied 
as  follows  : — "  Your  letter  of  the  21st  ult.  has  been  laid  before  the  board.  The  directors 
can  perceive  no  reason  for  altering  their  former  decision  upon  the  question  raised  :  and 
they  desire  me  to  inform  you  that  they  have  no  other  reply  to  give  to  your  communica- 
tion : "  That  the  quantity  of  third-class  goods  which  the  complainants  .sent  from  Bristol 
to  London  by  the  (ireat  Western  Itailway  Company  in  the  course  of  every  month 
considerably  exceeded  the  ijuantit^' of  paper  sent  from  Bristol  to  London  by  Sonicrville 
through  them  in  the  same  period  :  That  tiie  paper  in  (|uestion  came  within  the 
description  of  jiapei-  mentioned  in  the  third  class  of  rates  which  before  September  last 
and  since,  and  thence  to  the  present  time,  had  been  in  u.se  by  the  company  :  That 
Somerville  was  in  tlie  habit  of  sending  all  his  ])aper  through  the  complainants  by  the 
Great  Western  railway,  and  was  willing  and  dcsi-[314]-rous  to  contiinic  to  do  so,  if 
the  company  would  charge  the  complainants  the  same  rale  as  they  charged  him  :  That 
the  pa])er  now  carried  by  the  company  was  the  same  description  of  paper  that  was 
formerly  carried  through  the  com])l.iinants  :  That  the  company  lowered  their  rates  to 
Somerville,  in  order  to  give  a  preference  to  him  and  to  themselves,  and  to  prevent  him 
from  employing  the  complainants,  and  that  it  had  had  that  effect,  and  the  eomjilainants 
were  materially  prejudiced  aTid  injured  by  being  deprived  of  the  cariying  and  cartage 
of  the  said  paper,  and  the  company  got  the  benefit  of  it :  That  there  was,  it  was  believed, 
some  special  agreeuKMit  between  the  company  and  Somerville;  that  there  were  no 
circumstances  sutlicient  to  justify  the  iliH'erence  of  charge  made  to  him  ;  and  th.it  the 
cost  to  the  company  of  carrying  the  said  p,a])cr  foi'  Soniciville  was  precisely  the  same 
as  the  cost  of  carrying  it  for  the  complainants  ;  ,uid  that  it  was  carried  by  the  .same 
dcsci'iption  of  trains  and  in  the  .same  quantities  that  it  would  have  been  carried  for  the 
eomjilainauts,  if  sent  through  them. 

Sir  Kitzroy  Kelly,  (}.  (.!.,  and  Field,  in  Trinity  term,  shewed  cause,  upon  the  affidavits 
of  James  Grierson,  the  general  superintendent  of  the  company's  gooils  traffic,  and  of 


126  IN  RE  BAXENDALE  AND  GREAT  WESTERN  RLY.  CO.       5  C.  B.  (N.  S.)  315. 

Charles  Wilkinson,  a  person  employed  l)v'  the  company  at  Bristol  to  canvas  for  goods 
ti'affic  and  collect  accounts. 

The  former  stated  in  substance  as  follows, — That  all  goods  are,  for  the  convenience 
of  making  rates  from  and  to  the  \'arious  stations  of  the  compan}%  divided  into  classes, 
but  the  goods  in  an\'  one  of  the  said  classes  are  of  various  descriptions,  and  are  quite 
distinct  from  each  other,  and  the  risk,  expense,  and  ti-ouble  of  carriage  to  the  said 
company  of  any  one  article  in  each  class  is  not  in  the  same  proportion  as  the  risk, 
expense,  [315]  and  trouljle  of  the  other  articles  contained  in  the  same  class  :  That  the 
said  classes,  and  the  rates  founded  upon  them,  express  the  terms  upon  which  the 
company  are  willing  as  a  general  rule  to  carry  the  goods  mentioned  in  them ;  and 
other  railway  companies  adopt  similar  classifications  ;  but  it  is  the  practice  of  all 
companies  and  carriers  to  depart  from  such  rates  in  those  cases  where,  by  reason  of 
any  particular  circumstances,  it  is  to  the  advantage  or  convenience  of  either  sender  or 
carrier  to  make  special  agreements  :  That  writing-paper  is  in  the  third  class,  and  the 
rate  since  August  last  for  all  goods  in  that  class  from  Bristol  to  London  had  been  35s. 
a  ton,  including  Is.  6d.  for  cartage  at  Bristol,  and  3s.  'Id.  for  cartage  in  London,  which 
sums  respectively  were  allowed  to  parties  carting  theii-  own  goods  to  or  from  the  stations 
at  either  end  of  the  journey,  and  such  rate  included  the  usual  carrier's  risk,  which  was 
borne  by  the  company  :  That  the  company  were  the  proprietors  of,  and  carriers  of  goods 
upon,  other  railways  besides  their  line  from  Bristol  to  Paddington,  that  is  to  say,  as  well 
to  Biimingham,  Manchester,  Liverpool,  and  the  north  of  EnglaTid,  as  also  to  Salisbury, 
Weymouth,  and  other  places  in  the  south  west,  and  it  was  of  great  importance  to  the 
company  to  acquire  and  increase  such  last-mentioned  traffic :  That  the  Midland  and 
other  lines  of  railway  were  competing  carriei's  for  such  last-mentioned  traffic,  and  the 
complainants  were  also  competing  carriers  for  the  same,  either  on  their  own  account 
or  as  agents  for  such  other  companies :  and  the  complainants,  as  the  deponent  had 
been  informed  and  believed,  did  not  send  any  goods  from  or  to  Bristol  by  the  Great 
Western  railway  other  than  they  could  avoid  *,  but  sent  by  such  other  competing  lines 
all  goods  over  which  they  had  any  control  or  influence  :  That  Mr.  Somerville  was  a  very 
extensive  manufacturer  :  and  had  been  in  the  habit  of  send-[316]-ing  large  quantities 
of  paper  to  the  north  of  England,  and  which  paper  had  been  cari'ied  by  other  lines 
than  the  Great  Western  Railway,  and  that  Somerville  was  also  in  the  habit  of  receiving 
large  quantities  of  materials  and  other  goods,  and  used  formerly  to  send  his  goods  by 
the  said  company  direct,  l)ut  that  he  was  solicited  and  induced  by  the  complainants  or 
their  agents  to  carry  with  them  instead  :  That,  it  being  of  great  importance  to  the 
company  as  well  to  obtain  all  Somerville's  carrying  and  also  that  which  he  could 
influence  to  be  carried  over  any  of  the  company's  lines  of  railway,  the  deponent 
directed  the  company's  agent  in  Bristol,  Mr.  Wilkinson,  to  ascertain  whether  and 
upon  what  terms  he  would  be  willing  to  come  under  an  engagement  to  that  effect ; 
and,  after  some  negotiation  and  correspondence,  the  deponent  wrote  to  Somerville, 
and  offered  him  a  rate  of  27s.  6d.  a  ton  on  a  contract  to  send  all  his  goods  ;  and  to  this 
the  deponent  received  the  following  reply,  dated  7th  November,  18.57, — "Sir, — 27s.  6d. 
per  ton  will  not  meet  my  views.  I  have  already  sent  a  few  lots  past  you,  which  I  have 
no  wish  to  do,  as  I  prefer  the  niilway  to  steamer  at  all  times.  I  shall  not  make  a  final 
arrangement  with  all  my  goods  till  I  heai-  from  you.  I  prefer  sending  all  by  same 
conveyance,  instead  of  a  part  by  steamer,  and  a  part  by  you  : "  That,  Somerville 
having  refused  to  give  this  i-ate,  the  deponent  directed  Wilkinson  to  endeavour  to 
arrange  a  rate  with  him,  and  wrote  to  Somerville  to  that  effect ;  and  subsequently  a 
rate  of  23s.  4d.  a  ton  was  agreed  upon  for  paper  between  Bristol  and  London,  which 
was  to  include  the  cartage  in  London,  but  not  at  Bristol,  and  the  paper  cari-ied  at  that 
rate  was  to  be  at  the  risk  of  Somerville,  who  was  also  to  send  all  other  goods  he  had 
to  send  at  the  ordinary  rates  by  the  company,  and  also  to  send  all  his  goods,  including 
papei',  by  the  said  company,  which  wei'c  going  to  any  place  to  [317]  which  the  said 
company  directed  :  That  the  deponent  considered  it  a  great  gain  to  the  company  to 
have  secured  the  whole  of  Somerville's  traffic,  and  a  fair  equivalent,  with  the  absence 
of  risk  on  their  part,  for  the  reduction  in  the  rate  on  the  one  article  of  paper  between 
Bristol  and  London,  the  ri.sk  in  carrying  paper  of  damaging  it  being  consideral)le,  and 
particularly  paper  supplied,  as  the  paper  in  question  was,  to  a  government  department : 
That  there  was  no  other  person  who  sent  paper  from  Bristol  to  London  in  any  quantity 

*  Sic. 
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except  Soniervillc  :  That  the  complainants  are  agents  foi'  tlic  Midland  Railway  Company 
and  the  London  and  North  Western  Rciilway  Company,  and  would  not  agree  to  similar 
terms  to  those  agreed  to  bj'  Somerville  :  That,  if  they  would  so  agree,  the  company 
woulfl  enter  into  a  similar  agreement  with  them  for  the  carriage  of  paper  from  Bristol 
to  London :  That  the  complainants  were  constantly  endeavouring  to  obtain  the 
customers  of  the  company,  and  succeeded  in  so  doing,  making  contracts  or  otherwise 
so  as  to  secure  the  traffic  to  themselves  :  That  it  is  the  universal  practice  with  railway 
companies  to  enter  into  special  conti-icts  under  circumstances  similar  to  that  of 
Somerville,  and  especially  when  there  is  a  large  quantity  of  one  kind  of  goods,  and 
two  modes  of  conveyance  ;  and  that  the  deponent  believed  it  was  necessary  for  the  fair 
cai-rying  on  of  business  to  allow  of  such  arrangements. 

\\'ilkinson's  affidavit  was  in  substance  as  follows, — That,  prior  to  August  last,  the 
company  chai-ged  for  writing-paper  from  Bristol  to  London  228.  Id.  a  ton  where  a 
larger  quantity  was  sent  at  one  time  than  6  cwt,,  and  33s.  4d.  a  ton  for  smaller 
quantities  than  6  cwt.  sent  at  one  time,  and  these  rates  respectively  included  a  charge 
of  Is.  6d.  a  ton  for  cartage  at  Bri-stol,  and  3s.  4d.  a  ton  for  cartage  in  London,  which 
were  respectively  allowed  to  those  persons  who  did  the  cart-[318]-age  themselves  : 
That,  in  August  last,  the  rates  wei'e  altered  for  writing-paper  into  one  geneial  rate 
ii'respcetive  of  the  quantities  sent  at  one  time,  except  when  it  was  sent  as  a  parcel, 
and  this  rate  was  35s.  a  ton  from  Bristol  to  London,  which  also  included  the  above 
mentioned  charges  for  cartage  in  Bristol  and  London  ;  but  the  goods  charged  for  at 
this  late  were  carried  at  the  company's  risk  ;  and  that  the  complainants  were  in  the 
habit  of  sending  paper  at  those  rates  from  Bristol  to  London,  but  which  chiefly 
belonged  to  Somerville:  That,  in  consequence  of  instructions  from  Mr.  Grierson,  the 
company's  general  supeiintendent,  the  deponent  put  himself  in  communication  with 
Somerville,  and  that,  after  much  discu.ssion  about  reducing  the  rates,  it  was  agreed 
between  the  deponent  and  Somerville  that  Somerville  should  send  all  goods  of  every 
description  over  which  he  had  the  power  to  direct  the  mode  of  cariiage,  and  which 
might  be  going  to  any  place  where  the  Great  Western  company  carried,  by  the  said 
company  ;  and  that,  in  consideration  of  his  so  agreeing,  the  deponent  agreed  on  the 
part  of  the  company  that  Somerville's  writing-paper  from  Bi'isiol  to  London  should 
be  carried  for  23s.  4d.  per  ton,  including  cartage  to  London,  but  not  including  the 
cartiige  at  Bristol ;  but  at  this  rate  the  paper  was  to  go  at  Somerville's  risk  :  That 
Somerville  also  promised  to  use  his  influence  with  those  who  sup])lied  him  with  goods 
carriage  p.aid,  to  send  them  by  the  (Jreat  Western  Railway  Company's  I'ailway,  but  he 
stipulated,  as  to  goods  going  to  places  where  theie  were  other  I'ailways,  that  the  charges 
to  be  made  by  the  company  should  not  be  more  than  other  railway  companies  chaiged 
to  those  places :  That,  for  some  time  prior  to  the  date  of  this  agreement,  Somerville 
had  received  at  ]5ristol  large  quantities  of  rags,  and  some  other  goods,  which  did  not 
generally  travel  by  the  lines  of  railway  of  the  said  [319]  company,  but  were  cairied 
on  rival  lines  ;  and  he  had  also  sent  from  time  to  time  large  quarrtities  of  paper  to 
places  wher'c  the  (Jreat  Western  Railway  Company  carried,  besides  Ji()rr<lon,  on  other 
rival  r-ailways:  That  the  (ireat  Westei-n  Railway  Conrparry  car'ried  goods  to  the  irorth 
of  England  as  far'  as  Mairchestcr'  and  Liver'pool,  and  to  inter'mediate  statioirs,  and 
also  southward  to  Salisbury  and  Weymoirth,  to  which  places  ther-e  was  a  keen 
competitiorr  with  other  rviilway  comparries,  and  also  to  a  ver-y  gr-eat  many  other' 
places  in  Lriglarid  besides  Lorrdon  ;  and  it  was  a  great  advarrtage  to  lire  conrpany 
to  obtairr  a  pr'omisc  of  the  carriage  of  all  Somerville's  goods  :  That  the  deponent 
commurricaterl  the  above  ar'rangement  to  Grier.sorr,  and  he  wished  him  to  have  the 
terms  agr'ced  irporr  put  into  writing,  and  accor-dingly  Somerville,  on  the  9th  of 
December,  1857,  addressed  a  letter'  to  the  deponerrt,  as  follow.s, — "I  am  quite 
willing  to  send  all  my  paper's  by  your  comparry  to  the  various  places  at  which  you 
deliver-,  on  corrditiorr  that  yorrr  r'ates  are  not  higher'  than  other'  railway  corrri)airies. 
I  shall  instrirct  my  people  to  send  .-ill  goods  by  3'orr  so  lorrg  as  orrr-  ar-r'angemcnt  of 
carrying  to  l^orrdon  continircs;"  That,  after'  this  ilate,  the  agr'ced  rate  of  2.'!s.  Id.  a 
ton  was  char'ged  to  Sonrerville,  pirrsirant  to  the  said  ariarigcmerrt,  for  paper'  going 
fr-oni  Bristol  to  Lorrdon  :  That,  subseqrrerrtly,  in  order'  that  the  irrearririg  of  Somerville 
in  the  arrarigeni(Mit  might  be  made  (prite  cle;ir-,  the  ileporrerrt  was  recprested  to  have 
the  agr'cerrrerrt  ])ut  irr  a  moi'e  for'rrral  shape,  and  he,  at  the  deporrerrt's  r'ciprest,  accor'd- 
irrgly,  on  the  17th  of  Febi'uar'y,  lS5iS,  wi-ote  the  foUowirrg  letter',  for'  the  pirr[)o.se  of 
explaining  the  agreement, — "  In  consideration  of  your  charging  me  for  the  convoyance 
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of  paper  at  my  exclusive  risk  from  Bristol  station  to  London  at  23s.  id.  per  ton, 
delivered  within  your  usual  limit,  I  agree  to  send  by  yonr  line  all  my  goods  going  to 
stations  and  [320]  places  to  which  you  carry  :  "  Thiit  the  company  had  carried  other 
goods  than  paper  for  Somerville,  since  the  said  arrangement,  between  other  places 
than  between  Bristol  and  London,  at  their  ordinary  rates, — the  reduced  rates  only 
applying  to  paper  between  Bristol  and  London,  and  which  said  other  goods,  or  some 
of  them,  the  company  would  not  have  cari'ied  but  for  the  said  arrangement :  That  the 
complainants  carried  on  business  at  Bristol  and  elsewhere  over  England  in  rivalry  to 
the  txieat  Westein  Kailway  Company,  and  in  connexion  with  the  Midland  Railway 
Company  and  other  railway  companies,  for  some  of  which  companies  they  were  the 
agents,  and  they  invariably  sent  goods  that  they  received  for  carriage  by  other  routes 
than  the  Great  Western  railway  if  possible,  and,  in  many  instances,  they  diverted 
traffic  which  was  intended  for  the  Great  Western  Kailway  Company,  and  sent  it  on 
other  railways  :  That  the  company,  for  their  own  convenience,  in  making  out  their 
charges,  had  made  classifications  of  goods,  so  that  all  goods  enumerated  in  each  class 
were  charged  the  same  sum  per  ton,  unless  carried  at  the  sender's  risk  or  under  a 
special  agreement ;  and  that  writing-paper  sent  without  any  agreement  would  be 
charged  in  the  third  class,  which  from  Bristol  to  London  was  35s.  a  ton,  inclusive 
of  cartage  at  Bristol  and  London,  tlie  charge  for  which  was  deducted  from  the  rates 
charged  to  the  complainants,  as  they  carted  their  own  goods  ;  That  the  goods  enumei'ated 
in  the  company's  thiitl  class,  besides  paper,  were  very  numerous  and  distinct,  and  of 
various  descriptions  ;  that  Somerville  would  be  charged  the  company's  ordinaiy  rates 
for  all  other  goods  in  that  class,  except  writing-paper,  sent  to  London,  in  respect  of 
which  the  said  agi'eement  had  licen  made,  but  the  company  would  undert^ike  in 
respect  of  all  such  goods,  and  for  writing-paper  when  carried  at  the  rate  of  35s.  a  ton, 
the  usual  [321]  carrier's  risks  and  liabilities  ;  and  that  the  risk  to  the  company  on  writ- 
ing-paper was  very  considerable,  and  the  more  so  on  Somerville's  paper,  as  he  supplied 
the  government  chiefly,  and  his  paper  was  rejected  if  there  was  the  least  defect  in  or 
damage  done  to  it :  And  that  the  said  arrangement  was  not  made  to  give  a  preference 
to  Somerville,  or  to  the  company,  but  to  secure  all  his  traffic  to  the  company,  as 
aforesaid  ;  and  that  the  deponent  thought  it  was  worth  the  company's  while  to  make 
that  reduction  in  the  terms  aforesaid,  having  regard  to  their  own  interest. 

l^nless  the  special  agreement  disclosed  by  these  aflidav'its  be  held  to  be  justified, 
it  will  1)6  impossible  for  railway  companies  to  make  any  special  contracts  to  facilita,te 
the  carriage  of  goods  in  large  quantities,  or  even  to  issue  season-tickets.  [Coekburn,  C.  J. 
Those  are  very  different  cases :  the  same  advantage  is  held  out  to  all  who  choose  to 
avail  themselves  of  it.]  The  language  of  the  2nd  section  of  the  17  &  18  Vict.  c.  31, 
is  clear, — "  no  such  company  shall  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  or  in  fa\'Our  of  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever ;  nor  shall  any  such  company  subject 
any  particular  person  or  company,  or  any  particular  description  of  traffic,  to  an)' 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever."  Is  it 
giving  an  undue  or  unreasonable  preference  to  Mr.  Somerville,  to  carry  his  paper  at 
the  lowei-  rate,  in  consideration  of  the  advantages  stipulated  for  by  the  company  ?  If, 
indeed,  it  could  be  shewn  that  the  company  declined  to  carry  for  others  at  the  same 
rate,  under  the  same  circumstances,  that  might  present  a  case  of  undue  prejudice. 
But  nothing  of  the  sort  is  suggested  here.  The  court  lias  already,  in  Ban.^amf's  case, 
ante,  vol  i.,  p  437,  decided,  that,  in  dealing  with  this  branch  of  the  section,  the 
[322]  fair  interests  of  the  company  are  to  be  taken  into  the  account  Cresswell,  J., 
in  giving  the  judgment  of  the  court,  there  says:  "The  first  thing  to  be  ascertained 
is,  the  meaning  of  the  expressions  '  undue  or  unreasonable  preference  or  advantage,' 
and  'inidue  or  unreasonable  prejudice  or  disadvantage,'  Are  those  woi'ds  to  be  con- 
strued with  reference  to  the  interests  of  the  parties  using  the  railway  only  1  or,  may 
the  interests  of  the  railway  owners  be  taken  in  any  manner  into  consideration  ? 
Ex.  gr.  if  1000  tons  can  be  carried  for  a  lower  sum  per  ton  than  100  tons,  yielding 
an  equal  profit  per  ton  to  the  railway  company,  may  they  so  regulate  the  charge  as  to 
derive  such  equal  piofit?  Would  the  lower  rate  charged  for  the  larger  quantity  give 
an  undue  preference!  Or,  if  goods  can  be  carried  one  hundred  miles  at  a  lower  rate 
than  ten,  and  yield  an  equal  profit  per  ton  per  mile,  may  the  company  charge  less 
per  mile  for  those  carried  one  hundred  miles,  without  giving  an  undue  or  unreason- 
able preference?     If  that  may  be  done  without  giving  what  the  statute  calls  an  undue 
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or  vinreasoiuiblo  preference,  ma}'  not  the  company,  in  fixing  the  rates,  consider  the 
whole  profit,  and  not  the  mere  profit  per  mile,  and,  in  order  to  induce  people  to  carry 
more  on  their  line,  and  longer  distances,  agree  to  make  a  deduction  in  such  case?  It 
is  true  that  the  sender  of  smaller  quantities  for  a  shorter  distance  will  pay  more  per 
mile  and  more  per  ton  in  the  respective  cases ;  but,  will  that  be  an  undue  or  unreason- 
able prejudice  or  disadvantaged  After  a  good  deal  of  consideration,  we  think  that 
the  fair  interests  of  the  railway  ought  to  be  taken  into  the  account."  If  that  be  so  as 
to  the  company's  general  tariff,  does  tlie  circumstance  of  there  being  a  special  contract 
make  any  dillerence  ?  Would  it  he  an  undue  preference  to  convey  a  regiment  of 
soldiers  or  large  ninnljer  of  schoollioys  from  London  to  York  at  a  lower  [323]  rate 
per  head,  in  consideration  of  the  number.s,  than  a  single  individual  would  he  carried 
for((j)'I  The  company  profess  their  readiness  to  enter  into  the  same  contract  with 
any  one  else  that  they  have  made  with  Soraerville.  [Cockburn,  C.  J.  One  man  has 
goods  to  carry  from  A.  to  B.,  and  thence  to  C.  ;  another  has  goods  to  carry  from  A. 
to  B.  :  would  the  company  be  justified  in  charging  a  higher  rate  to  the  latter  Ijecause 
he  does  not  also  employ  them  to  carry  to  C.  ?]  The  company  would  1)6  bound  to  put 
the  parties  in  exactly  the  same  situation.  [Williams,  J.  Suppose  there  were  two 
paper-makers  at  Bristol,  each  sending  large  quantities  of  paper  1iy  the  railway,  and 
one  of  them  was  also  a  timber-merchant, — could  the  company  say  to  the  latter,  "If 
you  will  contract  to  supply  us  with  sleepers  at  a  given  price,  we  will  carry  your  paper 
for  10s.  per  ton  less  than  any  other  paper?"]  That  would  be  stipulating  for  some- 
thing which  would  not  be  for  the  advantage  of  the  company  as  carriers.  [Cockliurn,  C.  J. 
You  may  agree  for  a  lower  rate,  the  owner  taking  upon  himself  all  the  risk  of  common 
carriers,  provided  you  do  it  with  all  the  world.]  Then,  may  not  the  company  enter 
into  a  contract  for  a  lower  rate,  in  respect  of  a  larger  quantity  or  a  longer  distance  ? 
[Williams,  J.  Subject  to  its  being  reasonable.  They  must  not  swamp  the  retail 
dealers.]  It  is  submitted  that  the  statute  gives  the  court  no  authority  to  interfere 
with  the  freedom  of  contracts  between  the  company  and  their  cu.stomers.  [Cockburn, 
C.  J.  It  is  one  of  the  incidents  of  capital,  that  the  large  dealer  gets  his  goods  at  a 
lower  price  than  the  small  dealer.  So  in  the  case  of  carriage.  But  the  question  is, 
whether,  in  adjusting  their  rates  of  charge,  the  company  are  acting  reasonably,  or 
whether  [324]  Ihcy  are  not  pressing  too  hardly  upon  the  small  dealer.  If  the  latter 
is  subjected  to  more  prejudice  than  he  ought  reasonat>ly  to  sustain,  surely  that  is  a 
matter  that  is  within  our  province.]  If  the  company  are  ready  to  carry  at  20s.  per 
ton  for  every  person  who  will  undertake  to  send  500  tons  yearly,  is  there  any  law 
to  prevent  them  from  doing  so?  [Cockburn,  C.  J.  The  legislature  has  taken  upon 
itself  to  fix  the  maximum  rates  (a)^,  and  it  has  delegated  to  us  the  duty  of  seeing  (hat 
the  rates  are  imposed  with  due  regard  to  the  interests  of  the  public,  and  equally.  The 
object  of  the  jiuisdiction  is,  to  prevent  these  great  monopolies  from  degenerating 
into  abuse.]  The  act  itself,  in  s.  7,  recognizes  special  contracts.  [Cockburn,  C.  J. 
That  does  not  apply  to  special  contracts  for  rates  of  carriage.  These  special  contracts 
seem  to  me  to  be  very  objectionable.  Why  not  have  a  graduated  scale  1]  That 
would  be  most  inconvenient.  Is  it  illegal  for  a  lailway  company  to  make  special 
contracts?  [Cockburn,  C.  J.  I  think  it  is  very  qnesliouable.  Ilcie,  for  the  purpose 
of  competing  with  the  complainants, — or,  rather,  dc'priving  them  of  the  trade, — you 
carry  for  Somei-ville  foi'  al)out  onc-tliii-d  less  than  you  do  for  the  compl.ainants.]  The 
act  api)lics  to  railway  companies.     This  is  a  competition  Itetween  two  ii\al  carriers. 

i Cockburn,  C.  J.  The  complainants  are  not  carriers  on  your  line  :  they  are  eai'ried.] 
n  Th''  Cnkrlunn  caxe,  ante,  vol.  iv.,  p.  419,  Cresswell,  J.,  says  :  "By  the  act  of  parlia- 
ment in  question,  very  extensive  powers  are  conferred  u])on  this  court, — powers 
which  may  be  exercised  for  the  benefit  of  the  public,  but  which  may  also  be  exercised 
to  the  great  detriment  of  those  who  [325]  are  engaged  in  carrying  on  railway  con- 
cerns ;  and  therefore  the  court  should  be  very  cautious,  before  thoy  set  on  foot  an 

(«)•  That  would  be  an  arrangement  by  which  nobody  could  bo  prejudiced.  But, 
suppose  a  .school  consisting  of  1000  boys  was  carried  at  10s.  a  head,  while  a  school  of 
.500  Ijoys  was  charged  -Os.  a  head  ? 

(a)-  This  has  been  questioned  (as  to  the  Eastern  Counties  Railway  Company)  so 
far  as  regards  small  paicels  not  exceeding  1  cwt.  each.  Sec  Baxeiulale  v.  The  Eadem 
Coiinlics  Ji'ailinii/  Compaiii/,  ante,  vol.  iv.,  p.  G3. 

C.  r.  XIX.— .5 
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inquiry,  to  ascertain  that  there  is  reasonable  ground  for  believing  that  the  provisions 
of  the  act  have  been  infringed." 

Bovill,  Q.  C,  and  C.  Pollock,  shewed  cause.  Wherever  there  is  a  difiference  of 
charge  between  one  person  or  class  of  persons  and  another,  it  is  incumbent  on  the 
companj'  to  shew  circumstances  to  justify  it:  ]iansome\s  case,  ante,  vol.  i.,  p.  437  ; 
O.iiade's  case,  ante,  vol.  i.,  p.  454.  In  the  case  of  Harris  and  the  Cockermouth  and 
Wmhington  Railway  Cmnpanii,  ante,  vol.  iii.,  p.  693,  a  railway  company  agreed  with 
the  lessees  of  certain  collieries  to  carry  their  coals  at  a  somewhat  lower  rate  of  tonnage 
than  they  carried  for  others,  in  consideration  of  the  owner  of  those  collieries  having 
laid  out  a  large  sum  in  constructing  tram-ways  to  connect  them  with  the  railway  : 
they  also  made  a  further  reduction,  under  the  influence  of  a  threat,  that,  unless  they 
acceded  to  the  terms  proposed  by  the  lessees,  the  owner  would  construct  another 
line  of  railway,  direct  from  the  collieries  to  the  place  of  shipment,  for  the  use  of  his 
tenants,  and  so  would  divert  from  the  company  a  very  considerable  and  essential 
portion  of  their  traffic :  and  it  was  held  that  neither  of  these  was  a  justifiable  reason 
for  the  "  undue  preference  "  thus  given.  [Cockburn,  C.  J.  It  is  enough  for  you  to 
say  that  the  company  give  themselves,  as  carriers,  a  preference  over  the  complainants, 
for  the  purpose  of  securing  to  themseh'es  the  advantage  of  the  3s.  4d.  for  the  delivery 
in  London, — something  not  incidental  to  them  in  the  character  of  a  railway  company.] 
In  fact,  they  deprive  the  complainants  of  their  only  source  of  profit.  [Cockburn,  C.  J. 
Is  it  competent  to  a  railway  company  to  make  a  special  contract  to  carry  for  an 
individual,  provided  [326]  they  declare  their  willingness  to  enter  into  the  like  contract 
with  all  the  world  ?]  The  right  of  the  railway  company  to  make  special  contracts 
was  substantially  decided  in  Hansonic's  ca.<c,  ante,  vol.  i.,  p.  437.  [Byles,  J.  Are  they 
not  bound  to  put  up  tlieir  tariff  for  all  the  world  (a) !  Field.  It  would  be  impossible 
for  the  company  to  advertize  all  their  special  contracts.  Cockburn,  C.  J.  It  would, 
no  doubt,  be  difficult.]  The  validity  of  a  special  contract  was  virtually  allowed  in 
Oxlade's  case,  ante,  vol.  i.,  p.  454.  [Cockburn,  C.  J.  The  question  was  not  raised 
there  ;  but  I  think  it  is  one  that  is  very  deserving  of  consideration.  Since  the 
establishment  of  railways,  there  is  no  longer  the  wholesome  competition  which 
formerly  existed  lietween  common  carriers.  The  railways  have  acquired  a  monopoly 
of  conveyance.  The  question  is,  whether  the  legislature  has  not  intended  to  prevent 
these  private  arrangements,  by  requiring  the  exposure  of  the  rates  of  charge.  The 
question  at  all  events,  is  one  that  is  deserving  of  grave  consideration.]  The  17  &  18 
Vict.  c.  31,  was  passed  for  the  express  purpose  of  remedying  the  insufficiency  of  the 
provisions  of  the  90th  section  of  the  Kail  ways  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  e.  20  (b). 

Cur.  adv.  vult. 

(a)  The  93rd  section  of  the  Railway  Clauses  Consolidation  Act,  1845,  8  &  9  Vict, 
c.  20,  enacts  that  "  a  list  of  all  the  tolls  authorised  by  the  special  act  to  be  taken,  and 
which  shall  be  exacted  by  the  company,  shall  be  published,  by  the  same  being  painted 
upon  one  toll  board  or  more  in  distinct  black  letters  on  a  white  ground,  or  white 
letters  on  a  black  ground,  or  by  the  same  being  printed  in  legible  characters  on  paper 
affixed  to  such  board,  and  by  such  board  being  exhibited  in  some  conspicuous  place 
on  the  stations  or  places  where  such  tolls  shall  be  made  payable." 

(h)  See  the  51st  section  of  the  Great  Western  Railway  Company's  Amendment 
Act,  7  Vict.  c.  iii.,  which  provides  and  enacts,  "  that,  in  all  cases  where  the  said  Great 
Western  Railway  Company  are  intrusted  with  the  carriage  or  delivery  of  any  goods, 
wares,  merchandize,  or  parcels,  or  other  matters  or  things,  it  shall  be  lawful  for  the 
said  company  to  enter  into  such  arrangements  as  they  may  think  fit  with  all  or  any 
of  the  persons  to  whom  such  goods,  wares,  or  merchandize,  parcels,  matters,  or  things 
may  belong,  or  by  whom  the  same  may  be  brought  or  sent  for  conveyance  on  the 
said  railway,  with  reference  to  the  warehousing,  assortment,  weighing,  loading  or 
unloading,  risk  of  stowage,  and  liability  to  alleged  pilferage  or  damage,  or  \vith 
reference  to  the  collection  and  deliveiy  of  such  goods,  or  with  reference  to  any  other 
special  facilities  or  accommodations  afforded  to  or  by  the  said  parties  in  reference  to 
such  goods,  wares,  mei'chaudize,  parcels,  matters,  or  things,  and  upon  such  terms  and 
conditions  as  the  company  and  such  parties  respectively  may  be  willing  to  accept  and 
a,bide  by ;  and  it  shall  also  be  lawful  for  the  said  company  to  enter  into  and  make 
such  arrangements  as  they  may  see  fit  with  any  company  or  person  with  regard  to 
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[327]  WiLLES,  J.,  delivered  the  judgment  of  the  court : — 

This  was  a  rule  obtained  by  the  persons  carrying  on  business  under  the  firm  of 
Pickford  &  Co.,  calling  upon  the  Great  Western  Railway  Company  to  shew  cause 
[328]  why  a  writ  of  injunction  should  not  issue  again.?t  them  pursuant  to  the  Railway 
and  Canal  Traffic  Act,  18-54,  injoining  them  to  desist  from  an  alleged  preference  to 
one  William  Somerville  over  the  complainants  in  respect  of  paper  manufactured  by 
him,  and  carried  by  the  defendants  from  Bristol  to  London. 

The  material  facts  are  as  follows  : — The  complainants  are  common  carriers  from 
Bristol  to  London,  using  for  that  purpose  the  Great  Western  railway.  They  are 
also  common  carriers  from  Bristol  to  various  other  places,  using  for  that  purpose  lines 
in  rivalry  with  the  Great  Western  Railway  Company's  lines  other  than  that  from 
Bristol  to  London.  William  Somerville  is  a  paper  manufacturer  at  Bitton,  near 
Bristol,  who  is  in  the  habit  of  sending  large  quantities  of  paper  to  London  and  also  to 
the  other  places  before  mentioned.  Prior  to  August  last,  Mr.  Somerville  employed 
the  com])lainants  to  carry  his  paper  to  London  and  deliver  it  there ;  and  the  com- 
plainants employed  the  respondents  to  carry  it  on  their  railway  from  the  station  at 
Bristol  where  it  [329]  was  delivered  by  Somerville,  to  the  station  at  Paddington  where 
it  was  received  by  Pickford  &  Co.,  they  delivering  it  in  London.  At  that  time  the 
respondents  charged  the  complainants  at  the  rate  of  22.S.  Id.  per  ton,  being  their 
charge  for  first-class  goods,  including  cartage  to  and  from  the  railway,  deducting,  in 
fact.  Is.  6d.  for  the  cartage  to  the  station  at  Bristol  and  3s.  4d.  for  the  cartage  in 
London.  The  complainants  made  their  profit  upon  the  cartage  in  London.  In  the 
month  of  August,  1H.57,  the  respondents  raised  the  charge  for  the  carriage  of  the 
paper  from  2'2s.  Id.,  the  charge  for  goods  of  the  fiist  class  in  their  printed  scale  of 
charges,  to  35s.  per  ton,  the  charge  for  goods  of  the  third  class  in  that  scale.  The 
complainants  in  conscr|uence  made  a  proportionate  increase  in  their  rate  of  charge  to 
Somerville.  In  the  following  month,  Somerville  complained  of  the  increased  charge, 
and  stated  that,  unless  it  was  reduced,  he  would  send  his  goods  by  sea.  A  corre- 
spondence followed  between  the  complainants  and  respondents,  in  which  the  former 
endeavoured  to  persuade  the  latter  to  reduce  the  charge,  pointing  out  that  otherwise 
Somerville's  goods  would  go  by  sea  instead  of  by  railway  :  but  the  latter  refused  to 
make  any  reduction.  This  part  of  the  correspondence  closed  on  the  I4th  of  November, 
1857.  Shortly  afterwards,  the  complainants  learned  that  the  respondents  were 
carrying  Somerville's  goods  at  the  rate  of  23s.  4d.  per  ton,  including  cartage  from 

the  collection  or  delivery  of  such  goods,  wares,  merchandize,  parcels,  matters,  and 
things,  and  upon  such  terms  and  conditions,  as  the  company  and  the  parties  to  such 
arrangements  respectively  may  be  willing  to  accept  and  abide  by  :  Provided  always, 
that,  if  it  shall  be  considered  by  any  such  person  making  use  of  the  said  railway  that 
the  said  company  have  to  his  prejudice  accorded  any  special  facilities  to  any  other 
such  persons  which  they  are  unwilling  to  accord  him,  then  and  in  such  case  it  shall  be 
lawful  for  the  party  so  conceiving  himself  to  be  aggrieved  to  a])peal  to  the  court  of 
<^>narter  Sessions  of  the  county  oi-  one  of  the  counties  in  which  such  facilities  are 
accorded  ;  and  the  said  court  shall  have  power,  and  are  hereby  required,  on  such 
application  (of  which  fourteen  da3''s  notice  shall  be  given  to  the  company),  to  a])point 
<a  barrister  of  not  less  than  seven  years'  standing,  or  some  other  competent  person  not 
interested  in  or  connected  with  the  railway  or  the  party  with  whom  any  such  dispute 
shall  arise,  to  inquire  into  the  matter  in  dilicrence  ;  and  the  jjcrson  so  to  be  appointed 
shall  have  power  to  call  Ijcfore  him  and  to  examine  all  persons  whose  evidence  may 
be  considered  necessary  to  the  inquiry,  and  to  re(|uire  the  production  of  all  books, 
papers,  and  writings  which  he  may  deem  requisite  or  which  ought  to  be  produced  for 
the  elucidation  of  the  matter  referred  to  him  ;  and,  on  the  )'cport  of  such  person,  it 
shall  be  lawful  foi-  the  .said  court  to  order  anrl  I'equire  the  said  company  to  admit  the 
party  making  such  appeal  to  the  enjoyment  of  the  same  facilities  which  may  at  the 
time  bo  granted  by  the  comi)any  to  other  such  persons  under  the  like  circumstjince.s, 
unless  it  shall  ))c  proved  to  the  satisfaction  of  the  person  making  such  ini|uiry  that 
any  wilful  fraud  or  contravcMition  of  agreement  with  the  company  has  bccMi  committed 
by  the  ])arty  making  such  ap|)cal  ;  and  the  .said  company  shall  in  all  things  conform 
to  and  abide  by  the  order  whii-h  may  be  so  made  by  the  said  court  u])on  duo  considera- 
tion of  the  circumstances  under  which,  and  the  e.\tcnt  to  which  such  fraud  or  contra- 
vention may  have  been  carricil  by  such  party." 
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Paddington,  in  orde'-,  as  the  complainants  allege,  to  induce  Somerville  to  send  his 
paper  through  the  respondents,  instead  of  through  complainants,  as  formerly.  There- 
upon, on  the  '2nd  of  December,  18.57,  the  complainants  wrote  to  the  respondents, 
remonstrating  upon  the  course  that  had  been  taken,  as  follows  : — "  We  have  been 
much  surprised  to  find  that  your  Bristol  district  manager,  after  refusing  to  make  any 
reduction  [330]  in  the  rate  charged  to  us  for  paper  from  Bristol  to  London,  has  gone 
behind  our  backs  to  our  customer,  Mr.  Somerville,  and  made  an  arrangement  with 
him  to  carry  his  paper  at  about  10s.  per  ton  less  than  the  company  were  in  the  habit 
of  charging  to  us  when  Mr.  Somerville  employed  us  instead  of  you  to  cait  it  to  London. 
We  cannot  suppose  for  a  moment  that  the  company  will  sanction  such  dishonourable 
as  well  as  illegal  conduct  on  the  part  of  one  of  their  managers :  but,  unless  it  is 
discoutinued  immediately,  and  we  are  allowed  to  carry  Mr.  Somerville's  paper  at  the 
same  reduced  rate  as  you  are  now  chaiging  him,  we  shall  place  the  matter  in  the 
hands  of  our  solicitors,  and  instruct  them  to  take  legal  measures  to  obtain  compensa- 
tion for  the  injury  done  to  us,  and  to  protect  us  from  a  repetition  of  it." 

The  reply  of  the  respondents  (on  the  4th  of  December)  was  as  follows  : — "  I  am 
desired  to  acknowledge  the  receipt  of  your  letter  of  the  2nd,  addressed  to  the  directors, 
upon  which  they  will  give  their  instructions  at  the  next  meeting  of  the  board.  As 
you  acquaint  them  of  your  intention  to  resort  to  legal  measures,  the}'  think  it  may 
be  proper  to  refer  your  letter  to  their  own  solicitors  before  they  reply  to  it." 

L^pon  the  16th  of  December,  the  following  further  reply  was  sent  by  the  respon- 
dents to  the  complainants,  stating  in  the  most  distinct  manner  the  position  assumed 
by  the  former  in  this  litigation  : — "  The  directors  of  this  company  desire  me  (the 
secretary)  to  acquaint  you,  in  reply  to  your  letter  of  the  2nd  instant,  that  they  must 
decline  to  lower  any  of  their  proper  rates  for  the  conveyance  of  goods,  excepting  in 
cases  where  a  special  agreement  may  enable  the  board  to  do  so  with  mutual  advantage, 
upon  conditions  to  which  both  may  assent.  The  board  presumes  that  it  is  not  your 
intention  to  undertake  to  tiansmit  b\'  this  [331]  railway  all  the  traffic  which  vou  can 
obtain  for  the  places  to  which  this  company  are  carriers,  inasmuch  as  they  know  that 
you  are  engagerl  in  taking  away  by  other  lines  as  much  as  you  can  olitain  and 
influence.  If  they  are  mistaken  in  this  view,  you  will  be  kind  enough,  perhaps,  to 
submit  any  pi'oposal  which  may  enable  the  board  to  enter  into  any  special  agreement 
with  your  firm,  in  consideration  of  which  terms  it  may  be  in  their  power  to  meet 
your  request." 

The  complainants  did  not  comply  with  the  terms  required  in  that  letter :  and, 
after  an  ineffectual  attempt  to  alter  the  decision  of  the  respondents  stated  therein, 
the  complainants  made  this  application  to  the  court,  stating,  amongst  others,  the  above 
facts,  and  that  the  paper  now  carried  by  the  company  for  Somerville  is  the  same  as  to 
quantity  and  quality,  and  mode  and  cost  of  carriage,  and  in  all  other  respects,  as  when 
carried  by  the  complainants ;  and  that,  in  fact,  there  is  no  circumstance  to  justify  the 
difference  in  charge  now  made. 

The  respondents,  in  answer  to  this  case,  set  up,  in  eflcct,  that  they  carry  for 
Somerville  upon  the  terms  of  a  special  agreement  between  them  and  him,  containing 
stipulations  so  much  to  their  advantage  as  to  be  worth  the  whole  diftei'ence  of  charge. 
The  terms  of  the  agreement,  as  stated  in  the  affidavit  of  James  Grierson,  the  respon- 
dents' general  superintendent  of  goods  traffic,  was  as  follows: — "A  rate  of  23s.  4d. 
a  ton  was  agreed  upon  for  paper  between  Bristol  and  London,  which  was  to  include 
the  cartage  in  London  but  not  at  Bristol ;  and  the  paper  carried  at  that  rate  was  to 
be  at  the  risk  of  the  said  William  Sonrerville,  who  was  also  to  send  all  other  goods 
he  had  to  send  at  the  ordinary  rates  by  the  said  company,  and  also  to  send  all  his 
goods,  including  paper,  by  the  said  company,  which  were  going  to  an}'  place  to  which 
the  said  company  directed." 

[332]  In  the  affidavit  of  a  person  in  the  employ  of  the  company  at  Bristol,  who 
negotiated  the  agreement,  it  was  stated  as  follows  ; — "  It  was  agreed  between  me  and 
the  said  William  Somerville  that  the  said  William  Somerville  should  send  all  goods 
of  every  description  over  which  he  had  the  power  to  direct  the  mode  of  carriage,  and 
which  might  be  going  to  any  place  where  the  said  Great  Western  Railway  Company 
carried,  by  the  said  company  :  and,  in  consideration  of  his  so  doing,  1  agreed,  on  the  part 
of  the  company,  that  his  writing-paper  from  Bristol  to  London  should  be  carried  for 
2.3s.  4d.  per  ton,  including  cartage  to  London,  but  not  including  the  cartage  at  Bristol : 
but,  at  this  rate,  the  said  paper  was  to  go  at  the  risk  of  the  said  William  Somerville. 
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The  .said  William  Somerville  also  promised  to  use  his  influence  with  those  who 
supplied  him  with  guuiU  carriage  paid,  to  send  them  by  the  Great  ^^^estern  Rail- 
way Company's  railway  ;  but  he  stipulated,  as  to  goods  going  to  places  where  there 
were  other  I'aihvays,  that  the  charges  to  be  made  by  the  said  company  .should  not  be 
more  than  other  railway  companies  charged  to  those  places." 

The  terms  of  the  agreement  as  e.xisting  on  the  9th  of  December,  1857,  were  put 
into  writing  in  the  following  letter  written  by  Somerville  in  the  presence  of  the 
respondents'  agent  Wilkinson  : — "  I  am  quite  willing  to  send  all  my  papers  b}'  your 
company  to  the  various  places  at  which. you  deliver,  on  condition  that  your  rates  are 
not  higher  than  other  railway  companies.  I  shall  instruct  my  people  to  send  all 
goods  by  you  .so  long  as  our  arrangement  of  carrying  to  Loudon  continues." 

Subsequently,  on  the  17th  of  February,  1858,  at  the  request  of  the  company's 
agent,  for  the  purpose,  as  alleged,  of  explaining  the  agreement,  Somerville  wrote  the 
following  letter  : — "  In  consideration  of  your  charg-[333]-ing  me  for  the  conveyance 
of  paper,  at  my  exclusive  risk,  from  Bristol  Station  to  London,  23s.  4d.  per  ton, 
delivered  within  your  usual  limit,  I  agree  to  send  b}'  your  line  all  my  goods  going  to 
stations  and  places  to  which  you  carry." 

On  the  part  of  the  respondents,  it  is  further  stated  that  it  is  a  great  gain  to  the 
company,  and  a  fair  equivalent  for  the  difference  of  charge,  to  have  the  advantage 
which  they  derive  by  securing  the  whole  of  the  traffic  of  Somerville,  or  in  which  he 
is  interested,  to  the  North  of  England  and  elsewhere,  upon  their  lines  other  than  that 
between  Bristol  and  London,  together  with  the  advantage  of  the  goods  being  carried 
from  Bristol  to  London  at  his  risk.  It  is  not  alleged  in  the  affidavits,  nor  was  it 
suggested  in  the  argument,  that  the  insurance  upon  Somerville's  goods  from  Bristol 
to  London  alone  was  worth  the  difference  of  charge, — nearly  one  third  of  the  entire 
price  of  carriage :  and  it  is  clear,  from  the  correspondence,  that  the  respondents  would 
never  set  that  up  as  the  cause  of  the  difference  of  charge,  nor  have  given  the  com- 
plainants the  benefit  of  the  difference,  even  if  the  latter  had  taken  upon  themselves 
the  risk.  Indeed,  the  complainants  never  had  an  opportunity  of  doing  this,  because 
they  never  were  informed  that  it  was  part  of  the  agreement  with  Somerville  ;  and 
they  were  not  required  by  the  letter  of  the  16th  of  December  to  take  it  upon  them- 
selves. 

The  question,  therefore,  is  reduced  to  this, — whether  it  is  a  legitimate  ground  for 
giving  a  prcfei'ence  to  one  of  the  customers  of  the  railway,  that  he  engages  to  employ 
other  lines  of  the  company  for  traflio  distinct  from  and  unconnected  with  the  goods 
in  question  or  their  carriage.  And  we  are  of  opinion  that  it  is  not.  The  goods  are 
the  same  in  quantity  and  quality,  in  the  cost  of  receiving  and  carriage,  and  in  the 
profit  which  is  [334]  thereby  made,  whether  they  be  received  from  Somerville  or  from 
the  complainants ;  and  it  is  undue  and  unreasonable  to  charge  more  or  less  for  the 
same  service,  according  as  the  customer  of  the  railway  thinks  proper  or  not  to  bind 
himself  to  employ  them  in  totally  distinct  tran.sactions.  In  this  respect,  the  present 
case  is  altogether  distinguishable  from  that  of  Nicholson  against  the  same  respondents, 
(post,  p.  366),  in  which  a  difference  of  charge  was  sustained,  upon  goods  from  and  to 
the  same  places,  between  persons  who  sent  large  quantities  at  a  time,  and  stipulated 
to  send  given  large  quantities  every  year,  and  others  who  declined  to  do  so.  The 
advantages  there  sti[)nlated  for  by  the  company  related  to  the  carriage  of  the  goods 
upon  the  same  line,  and  directly  affected  the  rate  at  which  they  could  profitably  lie 
carried.  In  fact,  those  advantages  made  a  difference  similar  to  that  between  the 
.'celling  of  goods  wholesale  and  retail, — the  profit  of  carrying  the  goods  sent  in  large 
(piantities  at  the  less  rate  at  which  they  were  carried  e(|ualling  or  exceeding  the  profit 
upon  the  goofls  sent  in  smaller  quantities  at  the  greater  rate  at  which  they  were 
carried.  In  the  present  case,  as  already  explained,  the  advantages  stipulated  for  are 
wholly  distinct  from  and  do  not  affect  the  price  or  profit  of  the  carriage  from  Bristol 
to  London  ;  and  they  ought  not  to  be  taken  into  account  in  determining  the  charge 
for  such  carriage. 

Upon  this  ground,  therefore, — as  to  which  the  facts  cannot  be  disputed, — and 
without  entering  into  the  other  points  m-ged  on  the  part  of  the  complainants,  wo 
think  they  are  entitled  to  the  relief  they  ask. 

A  question  was  suggested  upon  the  argument,  as  to  whether  the  rule  ought  not 
to  have  been  framed  upon  the  ground  of  undue  prejudice,  rather  than  undue  prefer- 
ence.    In  order  to  avoid  any  dispute  hereafter  upun  tliis  ])urely  formal  matter,  we 
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mould  the  rule,  as  we  an-[335]-nouneed  we  sboukl  if  necessary  do,  so  as  to  include 
both  points,  as  follows,  viz.  injoining  the  company  to  cany  paper  and  other  goods  in 
their  third  class  of  goods  for  the  complainants  from  Bristol  to  London,  at  the  same 
rates  that  they  charge  to  William  Somerville,  and  also  injoining  them  to  desist  from 
charging  AVilliam  Somerville  less  for  the  carriage  of  paper  from  Bristol  to  Loudon 
than  they  charge  to  other  persons,  and  less  than  they  charge  for  the  carriage  of  other 
goods  of  the  third  class  ;  and  also  injoining  them  to  desist  from  charging  the  com- 
plainants more  than  they  charge  William  Somerville  for  the  carriage  of  paper  manu- 
factured by  him  from  Bristol  to  London ; — and  to  abstain  from  subjecting  the 
complainants  or  their  traffic  from  Bristol  to  London  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever. 

The  rule  will  be  absolute  in  these  terms,  and  with  costs. 

Rule  absolute  accordingly. 

Nov.  2.5th. — On  a  subsequent  day  in  this  term.  Field  applied  to  the  court  to 
reform  the  rule.  He  submitted  that  its  terms  were  too  large  ;  for,  that  the  court 
could  not  have  intended  to  order  the  company  to  carry  all  goods  in  the  third  class 
upon  the  same  terms  as  they  carried  Somerville's  paper,  seeing  that,  by  their  arrange- 
ment with  Somerville,  all  goods  carried  for  him  other  than  paper,  were  carried  upon 
the  same  terms  as  they  were  carried  for  other  persons. 

Bovill,  Q.  C.,  contra,  submitted  that  there  was  no  reason  for  varying  the  rule  ;  and 
that,  having  put  Somerville's  paper  into  the  third  class  for  their  own  purposes,  if  any 
[336]  emliarrassment  resulted  to  the  company  from  so  doing  they  must  be  left  to 
bear  the  consequences. 

CoCKBURN,  C.  J.  The  terms  of  the  rule  were  dictated  by  my  Brother  Willes  after 
much  consideration.  The  company  seem  to  have  put  themselves  in  a  false  position  by 
placing  paper  in  their  third  class.     They  may  take  it  out  again  (a). 

Amendment  refused. 


In  the  Matter  of  the  Compl.\int  of  Joseph  Baxkndale  and  Others,  carry- 
ing ON  Business  under  the  Firm  of  Pickford  &  Co.  against  The  Great 
Western  Railway  Company.    Nov.  15th,  1858. 

[Reading  Case.] 

[S.  C.  28  L.  J.  C.  P.  81  ;  4  Jur.  N.  S.  1279;  7  W.  R.  6-t.  Confirmed,  Garfon  v. 
G-reat  JFeatern  Railway,  1^59,  5  C.  B.  N.  S.  669.  Followed,  Garton  v.  BrittoJ\aiid 
Exeter  Baihcay,  1859,  6  C.  B.  N.  S.  651  ;  Ba.rendale  v.  Great  JFestern  Raihmij,  1863-64, 
14  C.  B.  N.  S.  1 ;  16  C.  B.  N.  S.  1.37.  Referred  to.  West  v.  London  and  North 
Western  Baihratj,  1870,  L.  R.  6  G.  P.  628.  Followed,  In  re  Palmer  and  London, 
Briqhton  and  South  Coast  Railway,  1871,  L.  R.  6  C.  P.  204.  See  Parkinson  v.  G)-eat 
Western  Railway,  1871,  L.  R.  6  C.  P.  561.] 

It  is  competent  to  this  court,  under  the  Railway  Traffic  Act,  17  &  18  Vict.  c.  .31,  s.  2, 
to  interfere  to  prevent  a  railway  company  from  fixing  the  rate  of  tolls  to  be  taken 
on  the  railway  with  a  view  to  the  promotion  of  their  own  interests,  where  their  so 
doing  subjects  others  to  unreasonable  disadvantage,  or  operates  to  their  prejudice 
by  giving  undue  preference  to  third  parties. — r)own  to  a  recent  period,  the  Great 
Western  Railway  Company  charged  a  uniform  rate  of  3s.  6d.  per  ton  on  all  goods 
in  a  particular  class  conveyed  on  their  railwaj'  between  their  station  at  Reading 
and  Paddington.  These  goods  were  collected  and  delivered  (principally)  by  the 
complainants  at  a  charge  of  4s.  lOd.  per  ton.  The  company  raised  their  charge 
for  carrying  goods  under  500  lbs.  weight  to  8s.  4d.  per  ton, — being  the  aggregate  of 
the  former  charge  for  carrving  and  that  for  collecting  and  delivering  ;  with  an 
intimation  to  the  public  that  they  would  collect  and  deliver  goods  free  of  all  charges. 
The  real  purpose  of  this  arrangement  was  made  apparent  to  the  court  to  be,  to 
compel  persons  desiring  to  have  their  goods  conveyed  by  the  railway  to  employ 
the  company  to  collect  and  deliver  such  goods,  and  thus  to  secure  this  business,  and 

(a)  It  was  stated  that  the  classes  were  arranged  by  the  railway  "clearing-house,'' 
but  that  the  rates  of  charges  were  settled  by  the  companies  respectively. 
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the  profit  upon  it,  to  themselves,  as  well  as  to  e.xelurle  the  complainants  from  com- 
peting with  them  in  this  department  of  business  : — Held,  that  the  complainants 
were  entitled  to  an  injunction, — the  above  arrangement  being  objectionable,  both 
as  an  undue  preference  given  on  the  one  hand,  and  as  an  unreasonable  disadvantage 
imposed  on  the  other ;  for,  that  it  was  an  undue  preference  of  the  company  in 
their  separate  rapacity  of  carriers  other  than  on  the  line  of  railway,  inasmuch  as 
they  thereby  secured  to  themselves  the  entire  monopoly  of  the  last-mentioned  traffic, 
to  the  entire  exclusion  of  the  complainants  and  all  others  ;  and  it  was  an  undue 
jjrejudice  and  an  inii-easonable  disadvantage  imposed  on  the  complainants,  inasmuch 
as  their  goods  and  those  of  all  persons  employing  them,  as  indeed  the  goods  of  all 
persons  other  than  those  who  employed  the  company  to  collect  and  deliver,  must 
be  subjected,  as  compared  with  the  goods  of  the  latter,  twice  over  to  the  expense 
attendant  on  collection  and  delivery  if  they  were  required  to  collect  and  deliver  for 
them,  or  to  an  unnecessary  charge  if  they  required  no  such  accommodation. 

C.  Pollock,  in  Trinity  Term  last,  obtained  a  rule  on  behalf  of  Messrs.  Baxendale, 
calling  upon  the  Great  Western  Railway  Company  to  shew  cause  why  a  writ  of 
injunction  should  not  i.ssue  against  the  company  pursuant  to  the  Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  injoining  the  company  to  desist  from  giving 
any  undue  or  unreasonable  preference  or  advantage  to  themselves  or  other  persons  in 
the  carry-[337]  ing,  or  in  the  collecting,  carrying,  and  deliveriug  for  themselves  or 
other  persons  of  goods  and  parcels  under  .500  lbs.  weight,  or  in  their  charges  for  the 
same,  over  the  complainants,  in  the  carrying  of  such  goods  and  parcels  for  the  com- 
plainants ;  and  injoining  the  company  not  to  subject  the  complainants  to  any  undue 
or  unreasonable  pi'eference  [prejudice]  oi'  disadvantage  in  the  charges  made  to  them 
for  carrying  such  goods  or  parcels  as  aforesaid,  with  reference  to  the  charges  made 
to  other  persons  for  collecting,  carrying,  and  delivering  such  parcels  as  aforesaid  ;  and 
injoining  the  .said  company  from  giving  any  undue  or  unreasonable  preference  or 
advantage  to  the  traffic  of  goods  and  parcels  weighing  more  than  500  lbs.  weight, 
over  the  traffic  of  goods  and  pai'cels  weighing  less  than  500  lbs.  weight,  with  reference 
to  the  charges  for  the  collection,  carriage,  and  delivery  of  such  goods  and  parcels 
respectively  ;  and  injoining  the  said  company  to  desist  from  subjecting  the  traffic  of 
goods  and  parcels  weighing  less  than  500  lbs.  weight  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  over  [sic]  the  traffic  of  goods  and  parcels  above  that  weight, 
with  respect  to  their  charges  for  collecting,  carrying,  and  delivering,  or  carrying  only, 
such  goods  and  parcels  respectively ;  and  [338]  why  the  said  company  should  not 
be  injoined  from  sultjccting  the  complainants  to  any  undue  or  unreasonable  prejudice 
or  disadvantage,  and  from  giving  any  undue  or  unreasonable  preference  with  respect 
to  the  carrying,  oi-  the  collecting,  carrying,  and  delivering  of  such  goods  and  parcels, 
— with  costs. 

The  motion  was  founded  upon  the  affidavit  of  Thomas  William  Outrira,  a  clerk  in 
the  service  of  the  complainants,  who  deposed  in  substance  as  follows : — That  tho 
complainants  are  common  carriers  carrying  on  business  under  the  name  of  Pickford 

6  Co.,  and  are  in  the  habit  of  collecting  packages  of  goods  from  their  customers  who 
require  them  to  be  sent  between  London  and  Bristol  and  intermediate  places,  one  of 
which  is  Heading:  That,  for  the  ])urposes  of  their  said  business,  the  complainants  are 
in  the  habit  of  carting  such  packages  to  and  from  the  stations  of  the  Great  Western 
Railway  Company,  consigning  such  packages  as  they  cart  to  the  stations  of  the  said 
railway  company  in  the  name  of  the  com])lainants'  firm  of  I'ickford  &  Co.,  to  their  firm 
at  the  station  to  which  the  goods  are  to  be  carried,  where  they  are  rcccive<l  by  the 
complainants'  clerks  or  agents,  and  arc  by  them  carted  to  tho  residences  of  the  persons 
for  whom  they  are  intended  in  the  neighbourhood  of  such  station  :  That  the  comjjany 
are  the  proprietors  of  the  railway  from  I'addington  to  Bristol,  passing  the  intermediate 
stations,  one  of  which  is  Reading :  That  the  company,  in  addition  to  their  traffic  and 
business  as  a  railway  company,  also  carry  on  the  business  of  common  carriers,  by 
collecting  goods  from  their  customers  and  carting  them  to  the  st^itions  upon  their 
railway  from  which  they  have  to  be  sent,  thcTi  carrying  them  upon  their  line  to  the 
station  nearest  to  the  town  or  place  for  which  they  are  intended,  and  from  such  last- 
mentioned  station  carting  them  to  the  residence  of  the  person  for  whom  they  arc  [339] 
intended  :  That  the  comjiany  charge  the  ])ublic  a  rate  for  the  carriage  of  goods  ujion 
their  said  railway  from  station  to  station  which  rate  includes  collection  and  delivery, 
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that  is  to  say,  cartage  from  the  residence  of  the  consignor  to  the  railway  station  from 
■which  they  are  sent,  anrl  cartage  from  the  station  to  which  they  are  sent  to  the  resid- 
ence of  the  consignee  for  whom  they  are  intended :  That  the  company,  until  the  time 
hereinafter  mentioned,  in  all  cases  in  which  the  collection  and  delivery  was  done  by 
themselves,  used  to  charge  the  complainants  for  the  carriage  of  biscuits  between  Reading 
and  London  at  the  rate  of  8s.  4d.  per  ton  ;  and,  when  the  collection  and  delivery  was 
done,  not  by  the  company,  but  by  the  complainants,  the  company  used  to  charge 
instead  of  8s.  4d.,  the  sum  of  3s.  6d.  only,  and,  in  the  carriage  of  consignments  weighing 
less  than  a  ton,  made  a  proportionate  ditl'erence  in  their  charge  in  the  .same  manner : 
That,  on  the  19th  of  April  last,  the  complainants  received  a  letter  from  the  company, 
as  follows, — "  I  beg  to  give  _you  notice,  that,  on  and  after  Monday  ne.xt,  the  rule  of 
not  allowing  rebate  for  collection  or  delivery  on  consignments  under  .500  lbs,,  will  be 
strictly  carried  out  in  all  cases:"  That,  on  the  19th  of  April  last,  the  complainants, 
by  their  servants,  delivered  to  the  company  at  their  station  at  Keading,  fifty-seven 
packages  of  biscuits,  each  package  weighing  under  .500  lbs.  weight,  and  the  whole 
weighing  together  2  tons,  2  quarters,  and  4.  lbs.,  which  said  packages  of  biscuits  were 
delivered  by  the  complainants'  servants  to  the  company  at  their  said  station,  at  the 
same  time,  and  were  consigned  in  the  complainants'  name  of  Pickford  &  Co.,  Reading, 
to  the  complainants  as  Pickford  &  Co.,  Paddington,  where  they  were  received  by  the 
complainants  on  the  following  day,  and  were  carted  by  their  servants  to  the  persons 
for  whom  they  were  intended  ;  and  that  the  company,  [340]  instead  of  charging  to 
the  complainants  for  the  carriage  of  the  said  biscuits  at  the  rate  of  3s.  6d.  per  ton, 
charged  at  the  rate  of  8s.  4d.,  to  which  charge  the  complainants  objected,  but  the 
company  insisted  thereon,  and  the  complainants  paid  it  under  protest:  That  the 
complainants  on  the  said  19th  of  April  last,  and  on  every  day  since  except  Sundays, 
have  delivered  to  the  company  at  Reading,  consigned  to  the  complainants  at  the 
station  at  Paddington,  numerous  packages  of  biscuits  and  other  goods  in  one  consign- 
ment, each  consignment  containing  packages  of  the  same  articles,  such  as  consign- 
ments of  separate  packages  of  biscuits  and  consignments  of  separate  packages  of  tea, 
each  package  of  such  consignments  being  under  the  weight  of  500  lbs.,  but  in  the 
aggregate  considerably  exceeding  500  lbs.  weight,  and  each  consignment  being  carted 
by  the  complainants  to  the  station  at  Reading,  and  carted  by  the  complainants  fi'om 
the  station  at  Paddington  to  the  residences  of  the  persons  for  whom  they  were  intended, 
and  the  company  have  charged  the  complainants  the  said  rate  of  8s.  4d.  per  ton  on 
each  of  the  said  consignments  ;  and  that  the  complainants  have  on  each  occasion 
objected  to  the  said  charge,  and  claimed  to  be  charged  at  the  rate  of  3s.  6d.  per 
ton  only,  but  the  company  have  on  each  occasion  persisted  in  charging  the  com- 
plainants at  the  rate  of  8s.  4d.  per  ton,  and  the  complainants  have  paid  the  company 
at  such  rate,  under  protest :  That  the  said  overcharge  has  also  since  the  1 9th  of  April 
last  been  made  by  the  company  against  the  complainants,  in  cases  where  consignments 
of  packages  weighing  less  than  500  lbs.  weight  each,  but  in  the  aggregate  weighing 
above  500  lbs.  weight,  have  been  sent  by  the  complainants  for  carriage  in  the  manner 
above  described  by  the  company  between  London  and  other  stations  on  their  line, 
and  also  between  intermediate  stations,  although  the  collection  and  de-[341]-livery 
as  before  described  has  in  all  such  cases  been  done  by  the  complainants,  and  such 
overcharges,  amounting  to  a  large  sum  of  money,  have  been  objected  to  by  the  com- 
plainants, and  paid  by  them  to  the  company  under  protest :  That,  in  consequence  of 
the  said  overcharges,  the  complainants,  by  their  attorneys,  on  the  21st  of  April  last, 
wrote  to  the  company  as  follows, — "We  are  instructed  by  Messrs.  Pickford  &  Co.  to 
protest  against  a  new  practice  which  your  company  have  now  commenced,  of  limiting 
the  allowance  hitherto  made  to  them  (Pickford  &  Co.)  for  collection  and  delivery  of 
goods  which  they  deliver  and  receive  at  the  company's  stations,  to  goods  exceeding 
500  lbs.  in  weight :  and  we  are  further  instructed  to  give  you  notice,  that,  unless  the 
allowance  is  made  upon  goods  under  that  weight,  as  heretofore,  legal  proceedings  will 
be  taken  against  the  company  forthwith.  We  may  add  that  it  was  decided  by  the 
Court  of  Exchequer  in  1842,  in  a  case  of  Pickford  v.  The  Grand  Junction  Baihcaii 
Company,  10  M.  &  W.  399,  that  railway  companies  are  bound  to  allow  for  the  collection 
and  delivery,  where  those  services  are  not  performed  by  them,  in  order  to  put  all  the 
customers  of  the  railway  company  on  an  equal  footing :  and  no  distinction  between 
goods  of  any  particular  weight  has  ever  before  been  attempted  to  be  made,  and 
obviously  cannot  be  supported : "  That  the  company  answered  the  said  letter  through 
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their  attorneys,  as  follows  : — "  The  company  consider  they  are  justified  in  the  charges 
to  which  you  refer,  though  you  do  not  accurately  describe  them.  The  case  against 
the  Grand  Junction  Kailway  Company,  even  if  it  should  be  sustained  by  the  highest 
court,  which  we  doubt,  really  does  not  determine  the  question  between  your  clients 
and  ours.  The  facts  are  not  at  all  identical, — besides  the  question  of  smalls:"  That 
there  are  no  circumstances  which  make  the  cost  to  the  company  of  collecting,  carrying, 
[342]  and  delivering  parcels  over  500  lbs.  weight  less  than  the  cost  of  collecting, 
carryiTig,  and  delivering  parcels  under  500  lbs.  weight,  to  the  extent  of  the  difference 
of  cliai'ges  made  by  the  company,  as  before  described  ;  nor  are  there  any  circumstances 
which  make  the  cost  to  the  said  company  of  the  carrying  only  for  the  complainants 
of  packages  under  500  lbs.  weight  as  much  as  the  cost  of  collecting,  carrying,  and 
delivering  them  ;  nor  are  there  any  circumstances  which  can  justify  the  company  in 
making  such  distinction  as  is  complained  of  1:)V  the  complainants. 

Sir  Fitzroy  Kelly,  Q.  C,  and  Field,  shewed  cause,  upon  an  affidavit  of  James 
(irierson,  the  general  manager  of  the  goods  department  of  the  Great  Western  Kailway 
Company,  who  stated,  that  he  was  well  acquainted  with  their  .system  of  and  charges 
for  carrying  and  collecting  and  collecting,  carrying  and  delivering  goods :  That  the 
company  do  not  shew  any  favour  or  make  any  distinction  between  the  complainants 
and  the  public,  or  between  any  other  carriers  or  persons  and  the  public ;  and  that 
ever  since  he  had  been  in  the  emplo}'ment  of  the  company,  their  system  of  charge  had 
been  and  still  was  exactly  the  same  to  all  per-sons  using  their  line  under  the  same 
circumstances  :  That  the  charge  of  the  company  for  carriage  of  goods  of  the  second 
class  from  lieading  to  London,  was,  and  had  been  since  the  17  th  of  April  last,  8s.  4d. 
pel-  ton  ;  and  that  biscuits  and  tea  are  in  the  second  class  for  Keading,  and  for  other 
places  tea  is  chai-ged  in  the  third  class,  and  at  a  higher  rate  :  That  lieading  is  distant 
thirty -six  miles  from  London,  station  to  station.  Is.  5id.  being  the  sum  charged  by 
the  company  for  500  lbs.  weight,  at  Ss.  4d.  per  ton,  for  carriage  between  station  and 
station  ;  and  that  it  was  a  reasonalile  and  fair  sum  for  such  carriage,  and  was  and  had 
been  since  the  [343]  17th  of  April  last  chai'ged  alike  to  all  persons,  and  like  reasonable 
rates  were  made  for  small  quantities  under  500  lbs.  between  other  stations  and  places, 
and  the  same  were  charged  alike  to  all  persons  respectiveh' :  That  there  had  been  for 
a  long  time,  and  then  was,  very  great  competition  in  the  carriage  of  goods  between 
London  and  Ke.iding,  in  consequence  of  no  less  than  three  routes  by  railway  existing 
between  those  places,  viz.  one  by  the  South  Western  Kailw.-iy  Company's  lines,  one 
by  the  South  Eastern  Company's  lines,  and  the  other  liy  the  Great  Western  Company's 
line  ;  and  tiiat  this  competition  existed  much  more  in  the  city  of  London  and  town  of 
Reading,  than  at  the  Great  Western  Kailway  Company's  stations  at  Paddington  and 
Heading  respectively  :  That,  in  the  month  of  Apiil  last,  an  alteration  was  made  in  the 
charges  of  the  company  generally,  and  as  to  all  parcels  of  goods  of  the  same  kind  in 
the  second  class  which  weighed  more  than  1  cwt.,  but  less  than  500  llis.,  the  station 
to  station  rate  between  lieading  and  Paddington  was  at  the  rate  of  8s.  4d.  per  ton, 
while  the  same  amount  was  charged  for  such  goods  from  the  city  of  London  to  the 
town  of  Keading,  collected  and  delivered  by  the  company ;  and  rates  and  charges 
were  made  for  the  other  stations  on  the  company's  lines  in  the  same  manner :  That 
these  rates  were  open  alike  to  the  complainants  and  to  all  other  persons  whom.soever : 
That  the  comjiany  have  agents  in  various  parts  of  London,  and  agents  in  Keading 
and  other  towns,  for  collecting  and  delivering  goods,  and  who  arc  and  always  have 
been  reafly  to  call  for,  collect,  receive,  and  deliver  respectively  the  goods  of  the  com- 
plainants, whether  above  or  under  500  lbs.,  or  whether  jjackcd  parcels  or  not,  exactly 
in  the  same  way  and  on  the  same  terms  as  they  do  those  of  every  other  ])erson 
employing  them  :  That  the  company  have  been  in  the  haliit  of  allowing  persons  who 
send  goods  to  lump  to-[344]-gcther  as  one  consignment  all  packages  of  goods  of  the 
same  kind,  even  in  cases  where  they  are  notobligeil  to  do  so  by  their  act  of  parliament, 
and  have  only  charged  on  the  aggregate  weight,  whether  above  or  under  500  lbs.,  as 
for  one  package  of  such  weight ;  and  that  they  have  done  this  and  still  do  this  to  the 
complainants  and  to  all  othei's,  although,  from  the  natui-e  of  the  complainants' busines.s, 
they  gain  vciy  much  by  this  practice,  inasmuch  as  they  collect  as  carriers  small  paicels 
or  packages  from  diU'erent  persons,  and  arc  very  often  able  to  make  an  aggregate  weight 
of  the  same  kind  of  goods  :  That  every  one  of  the  packages  referred  to  in  the  seventh 
and  eighth  paragraphs  of  Gutrim's  atlidavit  were  separately  addressed  to  persons  other 
than  the  complainant.s,  and  none  of  them  containcil  uny  mark  shewing  that  Ihcy  were 
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for  one  consignee,  and  to  be  delivered  to  the  complainants  :  and  each  of  such  packages 
was  separately  entered  with  the  separate  name  and  address  thereon,  which  separate 
name  was  inserted  b}'  the  complainants  in  the  consignment-bill  delivered  by  the  com- 
plainants to  the  company,  and  according  to  the  system  of  business  invariably  adopted 
by  the  company,  and,  of  necessity,  by  any  good  system  of  business,  each  of  such 
packages  was  required  to  be  weighed  separately,  and  entered  sepai-ately  in  the  accounts, 
way-bills,  and  books,  and  other  documents  of  the  company  relating  to  the  same  ;  and 
the  recei\'ing,  carrying,  and  delivering  of  packages  so  delivered  and  addressed,  is 
attended  with  much  more  trouble  and  expense  to  the  company  than  if  the  same  had 
been  addressed  to  one  consignee  :  That  the  company  can  afford  to  carry,  and  collect, 
carry,  and  deliver,  parcels  o\'er  500  lbs.  weight  at  less  rates  in  proportion  than  parcels 
luider  that  weight ;  and  the  small-parcel  trathc  is  attended  with  greater  expense  and 
trouble  in  proportion  than  the  traffic  exceeding  500  lbs.  :  That  the  company  [345] 
carry  all  goods  received  from  the  complainants,  referred  to  in  Outrim's  affidavit,  as 
carriers,  and  undertake  the  duties  and  responsibilities  of  carriers,  and  this  is  and 
would  be  so  whether  the  goods  are  received  at  the  station  and  carried  to  the  station, 
or  collected,  carted,  and  deli\'ered  by  the  company  :  And  that  the  present  rate  for 
goods  mentioned  in  the  second  class  of  the  same  kind  and  sent  in  one  consignment 
from  the  station  of  Reading  to  the  station  at  Paddington  is,  and  has  been  since  the 
17th  of  April,  3s.  6d.  a  ton  where  the  weight  is  over  500  lbs.,  and  that,  as  in  all  other 
cases,  equally  to  the  complainants  and  all  other  persons. 

The  affidavits  disclose  nothing  in  respect  of  which  the  court  can  be  called  upon  to 
enforce  the  provisions  of  Mr.  Cardwell's  act  against  this  company.  [Cockburn,  C.  J. 
Do  they  not  disclose  conduct  on  the  part  of  the  company  the  necessary  effect  of  which 
must  be  to  drive  Messrs.  Baxendale's  traffic  off'  the  Great  "Western  line?]  If  Ss.  id. 
per  ton  is  a  reasonable  charge  for  the  carriage  of  the  goods  in  question  from  Reading 
to  London,  whatever  the  consequence  may  be,  the  company  are  justified  in  enforcing 
it.  They  have  no  desire  to  interfere  with  Messrs.  Baxendale's  trade  :  what  they  have 
done  is  merely  to  enable  them  to  compete  with  the  South  Western  Railway  Company  ; 
and  they  make  no  difference  between  Messrs.  Baxendale  and  the  rest  of  the  public. 
A  preference  to  the  company  themselves  is  not  a  preference  within  the  act.  The 
court  has  no  jurisdiction  over  them  as  carriers  upon  their  railway.  The  simple  ques- 
tion is,  whether  8s.  4d.  per  ton  is  a  reasonable  charge  for  the  carriage  of  the  goods  in 
question  from  Reading  to  London.  Assuming  that  it  is  a  reasonable  charge,  then 
comes  this  question, — have  the  company  a  right  to  say,  we  will  charge  to  all  the  world 
this  sum  of  8s.  id.  per  ton,  but  for  that  charge  we  will  not  only  carry  the  goods  upon 
the  i-ailway,  but  we  will  [346]  also  collect  the  goods  at  Reading  and  deliver  them  to 
the  consignees  in  London  '  In  many  places  the  passengers  are  conveyed  from  the 
railway  to  their  ultimate  destination  by  omnibus,  without  any  additional  charge.  By 
the  7  Vict.  c.  iii.,  the  company  are  impowered,  when  acting  as  carriers,  to  make  such 
charges  (not  exceeding  the  sums  limited  by  their  former  acts)  as  they  shall  think 
expedient:  and  by  s.  51  (a)  they  are  impoweied  to  make  arrangements  for  the  assort- 
ment and  delivery  of  goods  and  parcels.  And  by  the  10  &  11  Vict.  c.  ccxxvi.,  s.  54, 
it  is  enacted,  that,  "for  the  carriage  of  small  parcels  (that  is  to  say,  parcels  not 
exceeding  500  lbs.  weight  each)  the  company  may  demand  any  sum  which  they  think 
fit ;  provided  always  that  articles  sent  in  large  aggregate  quantities,  although  made 
up  of  separate  parcels,  such  as  bags  of  sugar,  coffee,  meal,  and  the  like,  shall  not  be 
deemed  small  parcels,  but  such  term  shall  apply  onlv  to  single  parcels  in  separate 
packages. "  [Cockburn,  C.  J.  These  provisions  apply  only  to  carriage  on  the  railway. 
Here,  the  company  profess  to  charge  8s.  4d.  per  ton  in  respect  of  the  carriage  from 
station  to  station  :  whereas,  the  charge  in  fact  comprehends  something  which  is  done 
beyond  the  railway.  Crowder,  J.  The  special  agreement  spoken  of  in  the  51st 
section  of  the  7  Vict.  c.  iii.,  is  for  something  dehors  the  carriage.]  The  company  had 
an  undoubted  right,  whethei-  for  a  good  or  a  bad  reason,  or  from  mere  caprice,  to  raise 
the  rate  of  carriage  from  3s.  6d.  per  ton  to  8s.  4d.  Our  affidavit  shews  that  the 
company  had  no  desire  to  prejudice  the  complainants,  but  that  their  sole  motive  was 
to  compete  with  the  South  Western  Railway  Company  in  the  carriage  between  Reading 
and  London.  [Cockburn,  C.  J.  It  might,  perhaps,  be  a  legitimate  proceeding,  if  the 
object  of  the  company  was  merely  to  bring  inci'eased  traffic  [347]  on  their  line.     But 

(a)  See  the  section,  ante,  p.  326  (b). 
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here  the  object  miiiiifestly  is,  to  make  a  profit  of  the  collection  and  deliver}' :  the 
charge  of  8s.  -Id.  is  ostensibly  for  carriage  on  the  railway,  but  in  reality  it  is  to  cover 
the  collection  and  delivery  likewise.]  In  Parker  v.  The  Great  IVestern  Railway  Companif, 
(j  Ellis  &  B.  77,  the  company  agreed  with  agents  to  collect  and  deliver  goods  for  them, 
charging  the  public  a  small  charge  for  doing  so,  in  addition  to  the  charge  for  convey- 
ance on  the  railway  ;  to  those  agents  the  company  allowed  in  addition  a  sum  out  of 
the  receipts  of  the  company.  The  plaintiff',  who  collected  and  delivered  his  own 
parcels,  but  was  charged  as  highlv  as  the  rest  of  the  public,  complained  that  in  efl'ect 
this  arrangement  caused  his  goods  to  be  charged  higher  than  those  sent  through  the 
agents,  and  that  the  ditt'erenee  was  an  overcharge.  ]iy  their  act,  the  company  were 
to  charge  all  persons  equally  for  conveyance,  but  there  was  a  proviso  that  they  might 
make  agreements  as  to  the  collection  and  delivery  of  merchandize  ;  and  there  was  an 
appeal  given  by  the  act  to  the  sessions  by  any  one  prejudiced,  against  any  arrange- 
ment giving  special  facilities  to  others.  It  was  held,  that,  under  these  enactments, 
the  agreement  with  the  agents,  against  which  there  had  been  no  appeal,  did  not  render 
the  charges  to  the  plaintitt'  overcharges.  That  case  is  precisely  in  point.  The  judg- 
ment of  the  court  upon  the  eighth  question  thei'e  explains  the  true  ground  upon  which 
the  present  case  is  to  be  distinguished  from  rickford  v.  Tlic  Grand  Junction  Eaihoay 
Company,  10  M.  &  AV.  .399,  which  will  probably  be  relied  on  by  the  other  side. 

Bovill,  Q.  C,  and  C.  Pollock,  in  support  of  the  rule.  Upon  principle  as  well  as 
upon  authority  and  the  true  construction  of  the  17  &  18  Vict.  c.  31,  s.  2,  the  charge 
now  appealed  against  is  wholly  unjustifiable.  [348]  The  common  law  imposed  upon 
carriers  the  duty  of  carrying  for  reasonable  charges  ;  and  reasonableness  to  a  certain 
extent  involves  equality  of  charge.  [Cockburn,  C.  J.  We  are  not  dealing  with  the 
common-law  duties  of  carriers,  but  with  the  case  of  a  company  authorized  by  act  of 
parliament  to  impose  certain  rates  for  the  carriage  of  goods  upon  their  railway.]  The 
company  may,  it  is  true,  within  certain  limits,  charge  what  they  plea.se ;  but  the 
charge  must  be  equally  imposed  upon  all :  Pickford  v.  The  Graiul  Junction  PMilivay 
Company,  10  M.  &  W.  399;  and  that  case  was  approved  of  by  the  court  of  Queen's 
Bench  in  Parker  v.  The  Great  JVestcrn  Ilailway  Company,  6  Ellis  &  B.  77.  Pickford  v. 
The  Gram!  Junction  Jlailway  Company  is  pi'ecisely  this  case.  The  company  there  were 
carriers  on  the  London  and  Birmingham  line,  and  published  a  list  of  charges  for  the 
carriage  of  goods  from  Manchester  to  London,  among  which  "  Manchester  Packs " 
were  charged  3s.  3d.  per  cwt.,  or  6.5s.  per  ton.  At  the  foot  of  this  list  was  a  notice 
that  "goods  were  brought  to  the  station  at  Camden  Town  without  e.xtra  charge,  and 
that  there  was  no  charge  for  l>ooking  or  delivery  in  London."  The  company  made 
an  agreement  with  C.  &  H.,  that  the  latter  should  carry  from  the  station  at  Camden 
Town  and  deliver  in  London  all  such  goods  carried  by  the  railway,  and  for  so  doing 
should  receive  10s.  per  ton  out  of  the  entire  charge  of  6.5s.  per  ton  :  and  it  was  held, 
that,  under  these  circumstances,  the  charge  of  65s.  per  ton,  when  made  to  any  other 
persons  who  were  leady  to  receive  their  goods  at  the  station  at  Camden  Town,  was 
both  unrca.sonablo  and  unei|ual.  The  51st  section  of  the  7  Vict.  c.  iii.  has  no  applica- 
tion at  all  to  this  case.  The  object  of  the  recent  statute  was,  to  check  the  growing 
monopoly  of  these  great  companies  of  all  the  carrying  trade  of  the  countTy. 
[Cockburn,  C.  J.  The  real  qviestion  here  is,  whether  the  company  [349]  are  not 
under  colour  of  a  charge  for  carriage  u])on  the  railway,  making  the  comjjlain.ints  pay 
for  a  service  which  they  do  not  reipiire  at  their  hands.  What  right  have  the  company 
to  compel  all  the  world  to  emf)loy  them  to  collect  ami  deliver?]  The  chai'gc  clearly 
is  not  a  charge  for  carrying  only  :  and  it  is  merel\'  adopted  as  a  means  of  imposing 
undue  prejudice  upon  the  complainants. 

Cockburn,  C.  J.  (stopping  C.  Pollock).  The  court  entertiiin  a  strong  impression, 
and  will  probably  pronounce  judgment  to-morrow. 

Cur.  adv.  vult. 

CocivliUKN,   C.  J.,  now  delivcied  the  judgment  of  the  court: — 

We  arc  of  opinion,  without  further  calling  u]K)n  the  counsel  for  the  complainants, 
that  this  rule  must  be  made  absolute. 

The  short  facts  are  these: — l)own  to  a  recent  period,  the  defendants,  the  (ircat 
Western  Railway  Com])any,  charged  a  uniform  rate  of  3s.  (i<l.  ])er  ton  on  all  goods 
conveyed  on  their  railway  between  tlieii- stations  at  Heading  and  I'addington.  The 
goods  were  collected  and  delivered  both  by  the  company  and  by  the  c()ni|)lainants, 
Messrs.  Baxendale  &  Co.,  at  a  charge  of  4s.  lOd.  per  ton.     The  railway  company  have 
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now  raised  the  charge  for  carrying  goods  under  5  cwt.  to  8s.  -Id.  (being  the  aggregate 
of  the  former  charge  of  carrying  and  that  of  collecting  and  delivering),  with  an 
intimation  to  the  public  that  the  company  will  collect  and  deliver  goods  free  of  all 
charges. 

It  is  alleged  on  the  part  of  the  complainants,  and  scarcely  denied  on  the  part  of 
the  defendants,  that  the  real  purpose  of  this  arrangement  is,  to  compel  persons  desiring 
to  have  their  goods  conveyed  by  the  railway  [350]  to  employ  the  railway  company  to 
collect  and  deliver  such  goods,  and  thus  to  secui-e  this  business  and  the  profit  upon  it 
to  the  defendants,  as  well  as  to  exclude  the  complainants  from  competing  with  the 
defendants  in  this  department  of  business. 

We  entertain  no  doubt  that  this  representation  is  true,  and  that  such  is  the  purpose 
and  will  be  the  efieet  of  this  scheme  of  the  company,  if  it  is  suffered  to  be  carried  out. 
Some  attempt,  indeed,  was  made  to  shew  that  a  desire  to  avoid  the  competition  of 
other  railways  had  prompted  the  alteration  in  the  rate  of  chai'ge :  but  the  attempt 
totally  failed,  and  is  unworthy  of  further  consideration. 

The  main  stand  made  by  the  counsel  for  the  company  was,  on  the  ground,  first, 
that,  although  the  legislature  has  imposed  upon  railway  companies  the  obligation  of 
affording  accommodation  on  equal  terms  to  the  public,  it  cannot  have  been  their 
intention  to  deprive  them  of  the  right  possessed  by  all  trading  companies  as  well  as 
by  individuals,  of  using  their  property,  and  managing  their  affairs,  within  the  scope 
of  the  purpose  for  which  they  are  constituted,  in  such  manner  as  they  think  most  to 
their  advantage  ;  and,  secondly,  that,  in  the  present  instance,  the  company  had  by 
act  of  parliament  the  power  of  raising  their  rates  at  their  own  will  and  pleasure, 
pro^'ided  they  raised  them  equally  as  against  all  persons  ;  that  here  they  had  raised 
them  equally  against  all :  and  that  it  was  not  within  the  authority  of  this  court  to  fix 
limits  to  the  amount  of  accommodation  which  the  company  might  think  proper  to 
afford  gratuitously  beyond  the  conveyance  by  tlie  railway,  for  which  the  toll  was 
charged. 

We  think  there  is  little  difticulty  in  disposing  of  these  arguments.  It  is  abundantly 
clear,  from  the  statutory  enactments  which  injoin  on  railway  companies  the  obligation 
to  afford  accommodation  on  [351]  eijual  and  reasonable  terms,  and  from  the  provisions 
of  the  statute  by  which  jurisdiction  is  given  to  this  court  against  the  afibrding  of 
undue  preference  or  the  imposing  of  undue  prejudice  or  disadvantage,  that  it  was  not 
the  intention  of  the  legislature  to  leave  to  railway  companies  the  unfettered  exercise 
of  their  rights  as  proprietors  of  their  respective  lines  :  but,  in  return  for  the  gi'eat 
powers  which  it  has  conceded  to  them,  and  for  the  monopoly  of  the  carrying  business 
of  the  country,  which  in  a  gieat  degree  they  have  been  enabled  to  acquire,  has  imposed 
on  them  the  obligation  of  affording  accommodation  on  ecpial  terms  to  the  whole  of 
the  public. 

The  policy  and  justice  of  such  a  requirement  are  manifest,  it  being  obvious  that 
the  powers  of  a  railway  company,  and  its  monopoly,  under  the  impossibility  of  all 
competition,  might  otherwise  be  converted  into  a  means  of  very  grievous  oppression, 
by  a  dift'erence  in  point  of  charge  or  in  point  of  accommodation  made  in  favour  of  one 
man  at  the  expense  of  another,  or  by  disadvantages  in  respect  either  of  charge  or 
accommodation  imposed  on  one  as  compared  with  another.  And  it  is  plain  that  the 
oppressive  eti'ects  of  such  inequality  will  be  equally  great,  whether  its  motive  and 
operation  be  to  benefit  third  parties  oi'  the  railway  company  itself. 

Such  being  plainly  the  intention  of  the  legislature,  and  this  court  having  been 
constituted  the  tribunal  by  which  any  injustice  or  ineciuality  in  the  working  of  the 
railway  system  as  between  the  companies  and  the  public  is  to  be  redressed,  we  must 
endeavour  to  prevent  any  injustice  either  in  the  rate  of  charge  or  the  degree  of 
accommodation  aflbrded,  at  the  same  time  that  we  carefully  avoid  interfering,  except 
whe)-e  absolutely  necessary  for  the  al)0ve  pur]30se,  with  the  ordinary  rights  which 
(subject  to  the  before-named  [352]  (jualification)  a  railway  company,  in  common  with 
every  other  company  or  individual,  possesses,  of  regulating  and  managing  its  own 
affairs,  either  with  regard  to  charges  or  accommodation,  or  to  the  agreements  and 
bargains  it  may  make  in  its  particuhu'  business. 

Greater  difficulty,  no  doubt,  arises  in  dealing  with  cases  in  which  the  purpose  and 
effect  of  the  mattei-  to  be  considered,  although  it  may  incidentally  have  the  effect  of 
prejudicing  third  parties,  is  in  reality  to  the  benefit  of  the  company  itself,  than  in 
those  in  which  the  immediate  object  is  to  give  an  undue  advantage  for  the  benefit  of 
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a  third  party ;  yet  we  think  that  no  serious  difficulty  will  be  found  in  ascertaining 
the  principles  on  which  the  authority  of  this  court  should  be  exercised. 

It  may  be  convenient  in  the  first  place  to  advert  to  a  distinction  not  always  kept 
sight  of  in  argument,  between  cases  in  which  the  interest  of  the  company  sought  to 
be  promoted  by  the  I'egulation  or  act  complained  of,  is  one  which  arises  with  reference 
to  the  railway  itself,  as  to  which  the  question  occurs,  and  those  in  which  the  benefit 
sought  to  be  obtained  by  the  company  is  one  which  has  reference  to  interests  distinct 
from  those  of  the  ])articular  railway  ;  as,  whei'e,  for  example,  the  company  are  the 
proprietors  of  another  railway,  or  carrj'  on  some  other  business.  In  the  latter  cla.ss 
of  cases,  it  appears  to  us  clear  that  the  company  must  ha  taken  to  be,  quoad  the 
particular  railway,  in  the  position  of  third  parties,  and  that  they  cannot,  with  a  view 
to  such  separate  interest,  give  an  undue  preference  or  impose  an  unreasonable 
disadvantage,  any  moie  than  they  could  do  so  to  promote  the  interest  of  any  other 
party.  Thus,  if  a  railway  company,  being  proprietors  of  one  line  from  A.  to  B.,  and  of 
another  line  from  C.  to  D.,  were,  in  order  to  obtain  the  custom  of  a  particular  individual 
on  the  first  of  [353]  these  lines,  on  which  they  might  be  suljject  to  competition 
from  a  rival  line,  to  agree  to  convey  his  goods  on  the  line  from  C.  to  D.  at  a  cheaper 
rate  than  these  of  another  person  using  only  the  latter  line ;  or,  if  a  railwaj'  company 
carry  on,  in  addition  to  its  business  as  carriers  on  the  line,  that  of  carriers  to  and 
from  the  termini  of  the  railway,  were,  with  a  view  to  obtain  additional  custom  in  the 
latter,  to  carry  on  the  railway,  for  those  who  emploj'ed  them  as  carriers  to  and  from 
the  i-ailway,  at  a  lower  rate  than  for  those  who  did  not :  in  both  these  cases,  we  should 
have  no  difficulty  in  holding  that  the  company  must  be  considered,  as  regards  these 
separate  interests,  in  the  light  of  third  parties,  and  that  they  cannot  promote  their 
interests  at  the  expense  of  the  right  of  the  public  to  that  equality  on  the  particular 
railway  which  it  was  the  intention  of  the  act  of  parliament  to  secure. 

Greater  difficulty  and  nicety  perhaps  arises  in  dealing  with  cases  in  which  the 
purpose  and  effect  of  the  thing  complained  of  is,  the  benefit  of  the  company  in 
their  character  of  proprietors  of  the  particular  railway.  In  these  cases,  the  court 
might  feel  greater  reluctance  to  interpose,  partly  from  an  unwillingness  to  interfere 
with  parties  in  the  management  of  their  own  affairs  for  their  own  advantage,  partly 
from  a  disposition  to  give  companies  credit  for  acting  on  an  enlightened  view  of  their 
own  interests  as  identified  with  those  of  the  public ;  yet,  if  the  court  became  clearly 
satisfied  that  a  company  was  seeking  to  promote  its  own  advantage  by  estalilishing  an 
inequality  which  was  uin-easonable  under  the  circumstances  and  operated  unfairly  and 
injuriously  upon  particular  individuals,  or  that  it  was  aflbiding  to  one  person  or  set 
of  persons  an  ad\antagc  which  it  would  not  afford  to  another  under  similar  circum- 
stances, this  court  would  not  hesitate  to  interfere  to  prevent  such  a  result,  although 
by  so  doing  they  [354]  might  prevent  the  company  from  securing  all  the  profit  that 
it  might  otherwise  derive  from  the  use  of  its  property. 

Thus,  where  the  complaint  was  that  a  railway  company,  as  between  the  two  inter- 
mediate stations,  charged  a  higher  rate  than  was  due  to  the  intermediate  space  in 
proportion  to  the  charge  made  on  the  entire  line  of  railway,  this  court,  if  it  were 
made  to  appear  that  the  disproportion  was  not  justified  by  the  circumstances  of  the 
traffic, — in  other  words,  was  an  undue  prejudice  or  unreasonable  disadvantage  to 
those  using  the  part  of  the  railwav  in  question, — would  interfere  to  set  aside  such 
arrangement  (ft).  So,  again,  if  an  ariangement  were  made  by  a  railway  company 
whereby  persons  bringing  a  larger  amount  of  traffic  to  the  railway  should  have  their 
goods  carried  on  more  favourable  terms  than  those  bringing  a  less  quantity,  although 
the  court  might  uphold  such  an  arrangement  as  an  ordinary  incident  of  commercial 
economy,  provided  the  same  advantage  were  extended  to  all  persons  under  the  like 
cii'cumstanccs ;  yet  it  would  assuredly  insist  on  the  Latter  condition,  and  would  inter- 
fere in  the  case  of  any  special  agreement  by  which  the  company  liad  secured  to  a 
particular  individual  the  benefit  of  such  an  agroemenl,  to  the  exclusion  of  others,  or 
even  where  an  attem])t  had  been  made,  by  keeping  the  agreement  secret,  to  make  it 
operate  unduly  to  the  ])i-cju(lice  of  third  parties. 

This  reasoning  appears  to  us  cll'cctually  to  dispose  of  the  argument  that  the  court 
cannot  interfere  to  prevent  a  railway  company  from  fixing  the  rates  of  tolls  to  bo 

(a)  See  In  re  Jones  aitd  the  Ea4cni  Cutudm  llaihvay  Company,  ante,  vol.  iii.,  p.  718. 
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taken  on  its  railway  in  such  manner  as  shall  best  promote  its  own  interests,  in  cases 
where  by  so  doing  the  company  subjects  others  to  unreasonable  disadvantage,  [355] 
or  operates  to  their  prejudice,  by  giving  undue  preference  to  third  parties. 

We  proceed  to  consider  the  second  ground  taken  by  the  defendants,  which  is,  in 
substance,  that,  having  power  to  raise  their  rates  of  charge  for  carrying  on  their  line, 
and  having  done  so  equally  as  regards  all,  they  do  not  come  within  the  statutory  pro- 
hibition against  undue  preference  or  undue  prejudice,  by  aftbrding  other  accommodation 
in  addition  to  that  of  carrying  on  their  line. 

AVe  think  this  argument  rests  upon  two  obvious  fallacies, — first,  that  of  supposing 
that  the  whole  charge  in  question  is  one  made  by  the  company  in  reference  to  their 
character  and  interests  with  respect  to  the  railway,  whereas,  in  reality,  the  charge  is 
made  by  them  in  a  chaiacter  and  interest  independent  of  the  railway,  viz.  as  carriers 
to  and  from  the  termini  of  the  railway  ; — secondly,  that  the  company  can  convert 
that  which  is  in  reality  a  charge  for  collecting  and  delivering,  as  well  as  for  carrying, 
into  one  for  carrying  only,  by  affixing  to  it  the  latter  denomination  in  their  tal>le 
of  rate?. 

It  is  true,  no  doubt,  that  the  company's  acts  give  them  power  to  impose  their  own 
rates  of  charge  for  the  carriage  of  this  description  of  traffic  :  but  these  acts  give  them 
no  power  to  impose  tolls  or  charges  for  collecting  and  delivery  ;  and  it  is  palpably 
an  abuse  of  their  powers,  if,  under  the  name  of  a  charge  for  carrying  on  their  line, 
they  impo.se,  otherwise  than  with  the  assent  of  the  parties  concerned,  a  charge  for  a 
totally  difi'erent  thing.  Again,  although  the  legislature  has  conferred  the  power  of 
imposing  rates  of  charge,  it  has  annexed  to  this  power  the  obligation  of  imposing 
such  rates  equally  ;  and  the  company  cannot  be  permitted  so  evade  this  obligation  by 
colourably  pretending  that  that  which  is  in  fact  a  charge  for  other  things  as  well  as 
for  carriage  is  a  charge  for  carriage  onl\'. 

[356]  The  court  is  bound  to  look  at  the  transaction  in  its  tine  light,  and  cannot 
suffer  itself  to  be  diverted  from  its  dutv  of  interfering  to  prevent  what  in  efTeet  is  such 
an  injustice  as  it  was  the  purpose  of  the  legislature  to  prevent,  because  the  transaction 
is  attempted  to  be  covered  over  by  a  transparent  disguise. 

Looking,  then,  at  the  alteration  in  the  rates  in  its  true  light,  we  are  of  opinion 
that  the  arrangement  is  objectionaljle  both  as  an  undue  preference  given  on  the  one 
hand,  and  as  an  unreasonable  disadvantage  imposed  on  the  other.  It  is  an  undue 
preference  to  the  company  in  their  separate  capacity  of  carriers  other  than  on  the 
line  of  railway,  inasmuch  as  thev  thereby  practically  secure  to  themselves  the  entire 
monopoly  of  the  last-mentioned  traffic,  to  the  entire  exclusion  of  the  complainants  and 
all  others.  It  is  an  undue  prejudice  and  unreasonable  disadvantage  imposed  on  the 
complainants,  inasmuch  as  it  is  plain  that  their  goods,  and  those  of  all  persons  employ- 
ing them,  as,  indeed,  the  goods  of  all  persons  other  than  those  who  employ  the  company 
to  collect  and  deliver,  must  be  subjected,  as  compared  with  the  goods  of  the  latter, 
tivice  o\-er  to  the  expense  attendant  on  collection  and  delivery  if  they  employ  others 
to  collect  and  deliver  for  them,  or  to  an  unnecessary  charge  if  they  require  no  such 
accommodation. 

On  these  grounds,  we  are  of  opinion  that  the  case  is  one  within  the  mischief  and 
provision  of  the  act ;  that  it  is  our  duty  to  interfere ;  and  that,  consequently,  this 
rule  must  be  made  absolute,  and  wath  costs. 

Eule  absolute,  with  costs  (a). 

(a)  The  rule  was  originally  drawn  up  in  the  terms  in  which  it  was  moved ;  but, 
upon  application  to  the  court,  and  reference  to  a  judge  at  Chambers,  it  was  ultimately 
settled  as  follows  : — "  That  a  writ  of  injunction  do  issue  against  the  company,  pursuant 
to  the  Railway  and  Canal  Traffic  Act,  18.54,  in  joining  the  company  to  desist  from  giving 
any  undue  or  unreasonable  preference  or  ad^•antage  to  themseh'es  or  other  persons  in 
the  carrying,  or  in  the  collecting,  carrying,  and  delivering,  for  themselves  or  other 
persons  of  goods  and  parcels  under  .500  lbs.  weight,  or  in  their  charges  for  the  same, 
over  the  complainants,  in  the  carrying  of  such  goods  and  parcels  for  the  complainants  ; 
and  iujoining  the  said  company  not  to  subject  the  complainants  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  the  charges  made  to  them  for  carrying 
such  goods  or  parcels  as  aforesaid,  with  reference  to  the  charges  made  to  other 
persons  for  collecting,  carrying,  and  delivering  such  parcels  as  aforesaid." 
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The  Court  declined  to  review  the  above  decision,  under  the  5tli  section  of  the  17  &  18 
Vict.  c.  31,  upon  a  suggestion  that  it  had  been  erroneously  assumed  on  the  argument 
that  the  collection  and  delivery  of  parcels  was  a  source  of  profit, — the  fact  being 
otherwise. 

Jan.  IJ^,  18.59. — The  Attorney  General  (with  whom  was  P'ield),  in  the  [357]  course 
of  the  following  teini,  moved  to  rescind  or  vaiy  the  rule  of  the  15th  of  November, 
under  the  5th  section  of  the  17  &  18  Vict.  c.  31,  which  enacts,  that,  "  upon  the  appli- 
cation of  any  party  aggrieved  by  the  order  made  upon  any  such  motion  or  summons 
as  aforesaid  [s.  2],  it  shall  be  lawful  for  the  court  or  judge  by  whom  such  order  was 
made,  to  direct,  if  they  think  tit  so  to  do,  such  motion  or  application  on  summons  to 
be  re-heard  before  such  court  or  judge,  and  upon  such  re-hearing  to  rescind  or  vary 
such  order. 

The  affidavit  upon  which  the  motion  was  founded  stated,  that  the  change  of  system 
made  b}'  the  company  in  April  last  was  adopted  by  the  company  for  the  purpose  of 
restoring  and  securing  to  them  their  fair  and  legitimate  profits  as  owners  of  and 
carriers  upon  their  lines  of  railway,  of  which  they  had  to  a  great  extent  been 
deprived  by  the  practices  of  the  complainants  and  other  carriei's :  That  the  company's 
rates  of  charge  on  the  railway  were  much  higher  in  proportion  for  pai-cels  under 
1  cwt.  than  for  parcels  above  that  weight,  and  the  complainants  and  other  carriers 
adopt  every  means  [358]  in  their  power  to  get  the  parcels  and  packages  they  deliver 
to  the  company  aliove  1  cwt,  by  packing  such  parcels  together  and  sending  them  as 
one  parcel  in  a  bag  or  hamper,  and  thereby  they  obtain  the  carriage  of  such  parcels 
on  the  company's  lines  at  a  sum  far  under  the  sum  charged  by  them  to  the  aggregate 
of  the  scTiders  and  consignees,  and  far  under  the  sum  which  the  company  would  be 
entitled  to  and  would  receive  foi'  the  carriage  of  the  same  parcels  if  they  had  been 
sent  separately  ;  the  cai-riers  thus  taking  to  their  own  use  and  depri\'ing  the  company 
of  the  profit  thereby  made,  and  which  the  company  otherwise  would  receive :  That 
the  complainants  and  other  carriers  gain  so  much  by  this  system  of  packing  that  they 
can  afford  to  underl)id  the  company  in  their  rates,  and  to  carry  parcels  for  less  than 
the  company's  charge  would  be  for  the  same  parcels  if  received  by  them  direct :  That 
the  complainants  and  other  carriers  are  in  the  habit  of  aggregating  parcels  without 
packing  them  into  one  bag  or  hampei',  that  is  to  say,  they  put  their  own  afldress  over 
that  of  the  ultimate  consignee,  and  thus  bring  up  small  parcels  into  a  weight  enabling 
them  to  be  carried  at  a  less  proportional  charge,  and  which  thej'  charge  the  sender  or 
con.signee  for  at  the  higher  late  of  charge  :  That,  in  all  these  cases,  the  complainants 
and  other  carriers  collect  the  parcels  as  separate  pai'cels,  either  by  the  sender  taking 
them  to  their  receiving-offices,  or  from  door  to  door  by  sending  round  carts  for  the 
purpose,  and  they  deliver  the  ])arccls  packed  or  aggregated  at,  and  receive  them  from, 
the  stations  of  the  railway,  claiming  the  deductions  foi'merly  allowed  for  collection 
and  delivery  :  That  a  sum  was  formerly  allowed  to  carriers  and  the  public  alike,  in 
all  cases  where  goods  weio  delivered  to  and  received  from  any  of  the  stations  of  the 
lailway,  and  whether  they  were  small  ])arcels  oi'  not, — the  sum  of  3s.  4d.  a  ton  or 
at  that  rate  being  allowed  in  Loii[359]-don,  and  Is.  6d.  a  ton  at  country  stations, 
which  sums  were  not  ti.xed  upon  with  a  view  to  a  profit  being  made  upon  collection 
and  delivery  respectively,  but  the  company  were  willing  to  collect  and  deliver  for 
those  sums  as  representing  about  the  actual  cost  of  the  .services  performed,  they  looking 
then,  as  they  do  now,  to  making  their  ])rofit  on  th(!  I'ailway,  and  merely  performing 
those  services  as  subsidiary  thereto  ;  and  that  complainants  and  other  carriers  ma<le 
no  profit  out  of  the  allowances  so  given  to  thcni,  Ijut  made  their  profit  out  (if  liooking- 
fees  and  by  means  of  their  being  able  to  use  the  railway  In'  packing  and  aggregating 
gtoods,  and  the  other  practices  alwve  mentioned  :  That  the  comp.-uiy  were  advised  that 
the  practices  of  the  carriers  as  above  rnentioiieil  were  airthor-ized  by  law,  and  that  tlie 
company  were  boirrrd  to  receive  the  par-eels  from  the  carrier's  so  packed  or  aggr'cgatcd, 
as  if  they  wer'e  persons  in  ti'ade,  arrd  as  if  the  par'cels  wer-e  r-eally  serrt  by  them  in  that 
way  to  other  persons  in  ti'ade  ;  and  that,  irr  corrser|uence  of  the  contiirued  practices  of 
the  complaiirants  arrd  other'  cai'iiers  to  pack  and  aggr-egatc  iir  the  marrrrer  above  meir- 
tiorred,  arrd  their  rivali'y  agaiirst  the  comparry,  the  corrrpany  corrsider'cd  that  they  could 
alt'oid  to  forego  the  whole  or  a  portion  of  their  charge  for  collectiorr  lurd  <lelivcry  of 
smalls,  by  oli'erirrg  irrdircements  to  the  public  to  send  such  par-cols  to  them  direct, 
instead  of  their  passing  through  tlie  harrds  of  carriers,  arrd  that  the  company  would  in 
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that  way  obtain  more  by  being  able  to  charge  for  the  carriage  on  their  railway  for 
parcels  received  from  the  public  separately  than  they  did  formerly,  when  they  made  a 
charge  for  collecting  and  delivering :  That  the  company  therefore,  in  April  last,  deter- 
mined to  make  no  charge  for  the  collecting  and  delivery  of  parcels  under  500  lbs. 
weight,  or,  in  other  words,  to  make  the  charge  from  station  to  station,  on  the  railway 
the  same  as  the  [360]  charge  from  or  to  the  company's  receiving-houses  or  the  sender's 
door,  to  and  from  the  consignee's  door;  but  that,  inasmuch  as  the  system  of  packing 
or  aggregating  was  not  adopted  (as  being  of  no  advantage  to  the  carriers)  when  applied 
to  parcels  or  packages  other  than  smalls,  the  company  had  not  altered  their  system  in 
respect  to  these  parcels  or  packages  :  That  the  company  had  for  some  time  established 
receiving-houses  in  several  parts  of  London,  and  in  all  large  towns  and  places  where 
their  lines  of  railway  touched,  at  convenient  spots  for  collection  of  goods,  and  thereby 
and  by  ofl'ering  inducements  to  deal  with  them  direct,  they  obtained  (but  in  a  fair 
way  of  business)  the  direct  delivery  of  smalls  to  them  at  such  receiving-houses,  instead 
of  having  them  "  packed  "  or  aggregated  at  the  stations  hy  the  carriers  as  aforesaid  ; 
and  that  the  ditt'erence  of  profit  earned  by  the  company  upon  their  lines  of  railway  in 
respect  of  small  parcels  delivered  at  their  receiving-houses,  or  collected  by  them  from 
door  to  door,  was  enough  to  render  it  well  worth  their  while  to  collect  and  deliver 
such  parcels  to  and  from  the  stations  without  any  charge  at  all  for  such  collection  and 
delivery  :  That  the  rates  mentioned  in  the  affidavits  of  the  complainants  as  charged 
by  the  company,  did  not,  nor  did  any  of  the  company's  rates  from  station  to  station, 
include  the  collection  and  delivery  of  goods  as  alleged,  but  they  were  rates  for  carriage 
on  the  railway  only,  and  it  was  by  the  profit  on  the  railway  that  the  companj''  were 
enabled  to  defray  the  cost  of  collection  and  deliveiy  as  to  smalls  :  That  the  complain- 
ants and  other  carriers  were,  under  the  circumstances  aforesaid,  rival  and  competing 
carriers  on  the  railway,  and  the  company  were  acting  in  the  premises  bona  fide  with  a 
view  to  their  legitimate  and  fair  profits  as  carriers  on  their  railway  :  That  the  company 
charged  the  same  rate  to  every  body  as  well  as  to  the  complainants  and  [361]  other 
carriers ;  and  they  had  at  all  times  been  ready  and  willing  to  collect  and  deliver  for 
them  on  the  same  terms  and  in  the  fame  way  as  they  did  for  the  public  generally ; 
and  that  the  system  adopted,  and  now  complained  of,  was,  under  the  circumstances, 
a  fair  system,  and  one  which  treated  carriers  in  respect  of  collection  and  delivery  as 
if  they  were  not  carriers, — as  they  had  alwavs  claimed  to  be  treated  when  packing 
and  aggregating  goods  :  That  the  complainants  and  other  carriers  might  still  make  a 
large  profit  by  such  packing  and  aggregating,  and  also  by  getting  a  booking-fee  on 
each  parcel,  while  they  would  only  be  obliged  to  pay  the  company  one  booking-fee  for 
a  packed  parcel,  even  if  sent  to  the  company's  receiving-offices  :  That  the  complainants 
are  agents  for  the  London  and  North  Western  Railway  Company,  and  other  railway 
companies,  for  the  management  of  their  goods  business  in  London  and  elsewhere,  and 
as  such  agents  they  have  for  a  long  time  adopted  the  same  .system,  with  the  public 
and  with  carriers,  as  to  making  allowance  for  the  collection  and  delivery  of  parcels, 
that  they  complain  of  against  the  Great  Western  Railway  Company  :  And  that  it  is 
the  general  practice  of  all  principal  railway  companies  which  collect  and  deliver  goods, 
to  refuse  to  make  an  allowance  for  collection  and  delivery  on  parcels  below  a  certain 
weight,  or,  in  other  words,  they  collect,  carry,  and  deliver  such  goods  for  the  same 
charge  as  they  make  for  the  carriage  from  station  to  station,  and  bear  the  cost  them- 
selves of  the  collection  and  delivery. 

The  clause  upon  which  this  application  is  founded  was  evidently  introduced  in  eon- 
secjuence  of  the  magnitude  of  the  interests  which  are  involved  in  the  inquiry,  and  the 
absence  of  an  appeal.  [Cockbarn,  C.  J.  We  made  the  order  after  full  consideration, 
and  gave  our  reasons  very  elaborately  :  and  I  do  not  see  why  we  [362]  should  be  called 
upon  to  review  it, — unless,  indeed,  it  can  be  shewn  that  we  misapprehended  the  facts, 
or  there  be  some  new  matter.]  The  court  is  asked  to  review  the  principle  of  the 
decision  :  and  the  importance  of  this  is  obvious,  seeing  that,  if  the  court  err,  the  error 
is  irremediable.  The  attention  of  the  court  is  invited  to  the  same  facts,  but  in  a  more 
enlarged  view.  [Cockburn,  C.  J.  What  probability  is  there  of  our  arriving  at  a 
difi'erent  result  from  that  which  we  came  to  aftei'  much  consideration  ?]  It  is  found 
to  be  utterly  impracticable  to  obey  the  rule.  The  order  is,  "that  a  writ  of  injunction 
do  issue  against  the  company  pursuant  to  the  Railway  and  Traffic  Act,  1854,  injoining 
the  company  to  desist  from  gi\ing  any  undue  or  unreasonalile  preference  or  ad\-antage 
to  themselves  or  other  persons  in  the  carrying,  or  in  the  collecting,  carrying,  and 


5  C  B.  (N.  S.)  363.       IN  RE  BAXENDALE  AND  GREAT  WESTERN  RLY.  CO.  145 

delivering,  for  themselves  or  other  persons,  of  goods  and  parcels  under  500  lbs.  weight, 
or  in  their  charge  for  the  same,  over  the  complainants,  in  the  carrying  of  snch  goods 
and  parcels  for  the  complainants  ;  and  injoining  the  company  not  to  subject  the  com- 
plainants to  any  undue  or  unreasonaljle  preference  or  disadvantage  in  the  charges 
made  to  them  for  carrying  such  goods  or  parcels  as  aforesaid,  with  reference  to  the 
charges  made  to  other  persons  for  collecting,  canying,  and  delixering  such  parcels  as 
aforesaid."  The  charge  for  a  package  not  exceeding  500  lbs.  weight  from  Paddington 
to  Heading,  or  vice  versa,  is  8s.  4d.  per  ton.  Messrs.  Baxendale  bring  to  Paddington 
a  package  weighing  500  lbs.,  to  be  conveyed  to  Reading.  The  company  charge  for 
that  4s.  2d.  It  is  said  that  this  is  forbidden  hy  the  rule  ;  and  they  ai-e  called  upon 
to  reduce  the  charge  by  3s.  4d.  per  ton  in  respect  of  collection  in  London,  and  Is.  6d.  in 
respect  of  delivery  at  Reading.  But  the  court  has  not  specified  the  sum.  [Cockburn,  C.  J. 
In  order  to  secure  the  trattic  to  themselves,  the  [363]  company  increased  their  charge 
by  exactly  that  sum.  The  true  efi'ect  of  the  rule  which  we  pronounced  is  thi.s, — the 
company  may  chai-ge  what  thej^  like  for  conveyance  on  the  railway,  but  they  must 
not  charge  for  collecting  and  delivering  oil'  the  railway,  which  is  ultra  the  character 
of  a  railway  company.  All  was  easy  enough  before  the  company  mixed  u]j  the  two 
charges,  for  their  own  purposes.  Why  is  it  .so  difficult  to  disentangle  them  ?  Why 
put  on  the  charge  of  3s.  4d.  and  Is.  6d.,  the  price  Pickford  &  Co.  charge  for  the 
collection  and  deli\'ei-y,  when  you  say  that  the  company  can  afford  to  collect  and 
deliver  without  any  charge?]  We  shew  that  this  is  done  l)y  all  the  companies, 
and  by  Pickford  &  Co.  themselves,  as  agents  for  the  Great  Northern  Railway  Company. 
It  is  impossible  to  give  efi'ect  to  this  rule  con.sistently  with  the  act  of  parliament.  If 
the  court  had  intimated,  or  will  now  intimate,  what  the  company  are  to  deduct  from 
or  to  add  to  the  charge  for  carriage  on  the  railway,  the  whole  may  be  understood. 
[Cockburn,  C.  J.  The  companj'  have  no  right  to  call  upon  us  to  specify  any  sum. 
All  wc  say  is,  do  not  include  in  your  charge  for  carriage  on  the  railway  a  charge  for 
something  else.]  If  the  court  will  give  us  a  principle  upon  which  we  can  ascertain 
the  sum,  that  is  all  we  a.sk.  [Cockburn,  C.  J.  Why  add  precisely  3s.  4d.  for  collecting  1] 
Because  our  acts  of  parliament  allow  us  to  charge  what  we  please.  [Cockburn,  C.  J. 
Then  make  the  charge  equal.  The  fact  of  your  .adding  the  3s.  4d.  was  too  transparent 
to  deceive  any  one.]  The  3s.  4d.  was  found  to  be  the  average  expense  to  Mes.5rs. 
Ba.xendale  for  collecting  and  conveying  parcels  and  packages  to  Paddington.  If 
Messrs.  Baxendale  are  entitled  to  make  this  claim  upon  the  company,  has  not  every 
one  else  the  same  right?  Or,  might  not  an  individual  claim  even  a  larger  deduction, 
by  reason  of  the  average  cost  of  collection  and  delivery  to  him  being  greater  [364] 
than  it  is  to  Messrs.  Baxendale?  Xeither  party,  it  appears,  derives  any  profit  from 
the  collection  and  delivery  :  the  profit  to  Baxendales,  as  well  as  to  the  company,  arises 
from  the  carriage  on  the  railway,  by  reason  of  the  number  of  small  parcels  \vhich  are 
packed  or  aggregated.  [Cockburn,  C.  J.  This  was  never  suggested  on  the  former 
argument.]     It  was  found  as  a  fact  in  Parker  v.  The  Great  IFestern  Railway  Company, 

6  Ellis  &  B.  77,  that  3s.  4d.  per  ton  was  not  an  adequate  sum  to  pay  the  expense  of 
collection.  [Cockburn,  C.  J.  We  all  assumed  in  this  case  that  the  compaTiy  imposed 
this  charge  for  the  jnn'pose  of  ta,king  away  the  complainants'  piofits.]  The  affidavit 
upon  which  this  motion  is  made  expressly  and  jxiintcdly  denies  that  the  collection 
and  delivery  are  any  source  of  jjrotit.  This  court  has  no  jurisdiction  in  respect  of  the 
charges  for  collection  and  delivery.  The  principle  of  the  decision  to  which  the  court 
has  come  upon  this  rule  subverts  the  entire  coin-se  of  railway  business.  It  in  efl'cct 
prohibits  the  company  from  doing  what  every  man  has  a  right  to  do,  viz.  to  collect 
and  deliver  gratuitously. 

CocKi;i'i{N,  C.  J.  We  are  of  opinion  that  the  application  for  .i  modification  or  a 
re-hcariiig  of  the  rule  pronounced  in  this  c;ise  should  not  be  granted,  no  sutlicicnt 
ground  having  been  made  out  for  the  interference  of  the  cotnt  in  the  present  stage  of 
the  proceedings.  It  is  not  suggested  that  the  court  mi.sappichendcd  the  facts  stated 
in  the  affidavits  or  admitted  on  the  argument :  but  it  is  suggested  that  one  of  the  facts 
which  we  assumed  on  that  occasion,  vi/.  that  this  business  of  collecting  and  delivering 
small  parcels,  that  is,  parcels  not  exceeding  500  lbs.  weight  each,  wliich  was  carried 
on  both  by  the  com])lainants  and  the  company,  was  a  soui-ce  of  profit,  was  an  erroneous 
assumption.  We  cannot,  however,  help  observing  that  [365]  it  was  .allowed  on  all 
hands  to  be  assumcil  as  a  fact ;  and,  if  erroneous,  the  coinii.uiy  h.'id  .-imijle  means  of 
making  the  fact  known.  Wc  think  it  woulfl  be  jiessima'  exempli  upon  s\ich  a  ground 
to  re-open  the  rule.     But  it  is  unnecessary  to  determine  that,  because  it  is  plain  that 
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the  judgment  proceeded  upon  the  two-fold  ground  that  the  company,  in  making  the 
charge  for  carriage  on  the  railway  cover  the  expense  of  collecting  and  delivering,  were 
doing  that  which  they  were  not  justified  in  doing,  viz.  giving  an  undue  and  unreason- 
able preference  to  themselves  as  carriers,  and  imposing  an  undue  and  unreasonable 
prejudice  and  disadvantage  upon  the  complainants.  The  question  now  suggested 
leaves  the  second  of  these  grounds  wholly  unaffected.  The  court  was  of  opinion,  and 
is  still  of  opinion,  that,  by  subjecting  the  goods  of  the  complainants  to  the  charge  for 
collection  and  delivery,  they  imposed  upon  them  an  undue  and  unreasonable  disadvantage 
as  regards  the  goods  of  othei'  persons.  We  are  prepared  to  abide  by  the  principle 
upon  which  we  decided  on  that  occasion  :  and  we  should  add,  that  my  Brother  Willes, 
who  was  not  present  at  the  former  argument,  entirely  coincides  with  the  principles 
enunciated  by  the  court  upon  that  occasion. 
Eule  refused  (a). 

[366]  In  the  Matter  of  the  Complaint  of  Thomas  Nicholson  the  Younger 
AND  Isaiah  Birt  Nicholson  against  the  Great  Western  Railway 
Company.     Nov.  9th,  18.58. 

[S.  C.  1  Ry.  &  Can.  Traff.  Can.  121 ;  28  L.  J.  C.  P.  89 ;  4  Jur.  N.  S.  1187 ;  7  W.  E. 
49.  Explained,  Garlmi  v.  Bristol  and  Exeter  Eaibmy,  1859,  6  C.  B.  N.  S.  656. 
Upheld,  A'idiolson  v.  Great  Western  Baihcay,  1860,  7  C.  B.  N.  S.  755.  Referred  to, 
Great  IFcsteru  Itaihmy  v.  Suttcm,  1869,  L.  K.  4  H.  L.  252.  liliymney  Iron  Company  v. 
Ithi/mney  Bailway  Compani/,  1888,  6  Ky.  &  Can.  Traff.  Cas.  74  ;  Evershcd  v.  Loiulon  and 
Nmih  U'estern  Railway,  1877-78,  2  Q.'B.  D.  266,  3  (^l  B.  D.  134;  3  App.  Cas.  1029.] 

It  is  competent  to  a  railway  company  to  enter  into  special  agreements  whereby 
advantages  may  be  seciu'cd  to  individuals  in  the  carriage  of  goods  upon  the  railway, 
where  it  is  made  clearly  to  appear,  that,  in  entering  into  such  agreements,  the 
company  have  only  the  interests  of  the  propiietors  and  the  legitimate  increase  of 
the  profits  of  the  railwa}'  in  view,  and  the  consideration  given  to  the  company  in 
retuin  for  the  advantages  afforded  by  them  be  adequate,  and  the  company  are  willing 
to  aflbrd  the  .same  facilities  to  all  others  upon  the  same  terms. — Nor  is  the  2nd 
section  of  the  Railway  Traffic  Act,  17  it  18  Vict.  c.  31,  contravened  by  a  railway 
company  carrying  at  a  lower  i-ate,  in  consideration  of  a  guarantee  of  large  quantities 
and  full  train-loads  at  regular  periods,  provided  the  real  object  of  the  company  be 
to  obtain  thereby  a  greater  remunei'ative  profit,  by  the  diminished  cost  of  carriage 
although  the  effect  may  be  to  exclude  from  the  lower  rate  those  persons  who  cannot 
give  such  a  guarantee. 

The  complainants,  coal-owners  in  the  Forest  of  Dean,  in  Trinity  Term,  1 857,  obtained 
a  rule  calling  upon  the  Great  Western  Railway  Company  to  shew  cause  why  a  writ 
of  injunction  should  not  issue  against  them  pursuant  to  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  injoining  the  company  to  desist  from  giving  any 
undue  preference  or  advantage  to  or  in  favour  of  the  ti'aiiie  in  coals  from  Ruabon,  and 
also  to  desist  from  subjecting  the  traffic  in  coals  from  BuUo  and  Lydney,  in  the  count}' 
of  Gloucester,  over  their  lines  of  i-ailway,  to  undue  or  unreasonable  prejudice  or  dis- 
advantage ;  and  also  to  desist  from  giving  to  the  Ruabon  Coal  Company  (Limited) 
any  undue  preference  or  advantage  for  or  in  respect  of  the  carriage  of  coal  by  the  said 
Great  Western  Railway  Company,  and  also  to  desist  from  subjecting  the  complainants, 
for  or  in  respect  of  the  carriage  of  coals  for  them  by  the  said  Great  Western  Railway 
Company  from  Bullo  and  Lydney,  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage ;  and  also  injoining  the  said  railway  company  to  carry  coals  for  the  com- 
plainants on  equal  terms  with  the  said  Ruabon  Coal  Company  (Limited),  having 
regard  to  the  circumstances,  if  any,  which  lender  the  cost  to  the  said  railway  company 
less,  in  carrying  for  the  said  Ruabon  Coal  Company  (Limited),  than  it  costs  [367]  the 
said  railway  company  in  carrying  for  the  complainants, — with  costs. 

The  motion  was  founded  upon  the  joint  affidavit  of  Isaiah  Birt  Nicholson,  one 

(a)  No  light  whatever  is  thrown  upon  the  5th  section  of  the  Railway  and  Canal 
Traffic  Act,  1854,  by  the  discussions  in  either  House  during  the  progress  of  the  bill  : 
but  it  may  well  be  doubted  whether  it  was  intended  to  give  this  anomalous  sort  of 
appeal,  and  whether  it  was  not  rather  meant  to  aflbrd  a  remedy  to  some  third  person 
(not  party  to  the  original  motion)  who  might  be  aggrieved  hy  the  order. 
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of  the  complainants,  and  Aaron  Goold  and  John  Trotter,  who  were  respectively  lessees 
under  the  crown  and  proprietors  of  coal-mines  and  collieries  in  the  Forest  of  Dean,  and 
who  deposed  in  snlistance  as  follows  :  — 

1.  That  Nicholson  and  his  co-partners  were  in  the  habit  of  purchasing  large 
<inantities  of  coal  raised  in  the  Forest  of  Dean,  amounting  to  many  thousand  tons  a 
year,  and  transmitting  the  same  from  BuUo  and  Lydney,  by  means  of  the  Great 
Western  railway,  to  their  customers  or  agents  for  sale  at  or  near  the  various  stations 
of  the  Great  Western  railway  and  its  branches  :  2.  That  Goold  and  his  partner  were 
lessees  under  the  crown  and  proprietors  of  extensive  coal-mines  and  collieries  in  the 
Forest  of  Dean,  and  were  engaged  as  partners  in  working  the  same  ;  and,  in  the  course 
of  such  business  raised  annually  many  thousands  of  tons  of  coal,  the  greater  portion 
of  which  they  transmitted  to  IJuUo,  and  there  delivered  the  same  to  the  Great  Western 
Railway  Company  for  the  purpose  of  being  carried  by  them  by  means  of  their  railway, 
either  for  the  tiuders  who  purchased  the  same  from  them,  or  to  their  customers  or 
agents  for  sale  thereof,  at  or  near  the  various  stations  of  the  Great  Western  railway 
and  its  branches :  3.  That  Trotter  and  his  partners  also  were  lessees  under  the  crown 
and  proprietors  of  extensive  coal-mines  and  collieries  in  the  Forest  of  Dean,  and 
engaged  as  partners  in  working  the  same  ;  and,  in  the  course  of  such  business,  raised 
many  thousands  of  tons  of  coal  annually,  a  portion  of  which  they  transmitted  to 
Lydney,  and  there  delivered  it  to  the  Great  Western  Railway  Company  either  for 
the  purpose  of  being  cairied  bj'  them  by  their  railway  for  the  traders  [368]  in  coal 
who  purchased  the  same  from  them,  or  on  their  own  account  to  their  own  customers 
or  agents  for  sale  thereof  at  or  near  the  various  stations  of  the  Great  Western  railway 
and  its  branches  :  4.  That  the  Great  Western  railway  commences  at  London  and 
proceeds  thence  to  Didcot,  thence  to  Swindon  and  Bristol,  and  one  branch  thereof 
proceeds  from  Swindon  to  Gloucester;  that  it  is  there  joined  by  the  Gloucester  and 
Forest  of  I)ean  railway,  of  which  the  Great  Western  Railway  Company  have  become 
and  are  the  lessees,  working  the  same,  and  which  railway  proceeds  to  Grange  Court, 
in  the  county  of  Gloucestei',  at  which  point  it  conmiunicates  with  the  South  Wales 
railway,  which  runs  thence  to  Bidlo  and  Lydney,  both  which  places  are  near  to  the 
J'orest  of  Dean,  at  each  of  which  places  there  is  a  considerable  goods  station  on  that 
line,  the  former  of  these  places  being  about  five  miles  and  the  latter  twelve  miles  from 
Grange  Court:  5.  That  the  Great  Western  railway  is  entitled  to  one  fourth  of  the 
capital  and  one  third  of  the  revenue  of  the  South  Wales  Railway  Company,  and  to 
nominate  one  third  of  the  directors  thereof,  with  the  privilege  of  supplying  all  rolling 
stock ;  and,  Ijy  an  arrangement  with  the  South  Wales  Railway  Conipanv,  the  whole 
of  the  coals  at  Bullo  and  Lydney  intended  to  pass  on,  to,  or  over  any  portions  of  the 
Great  Western  I'ailway  are  there  received  by  the  saitl  Great  Western  Railway  Com- 
pany, and  that  that  Company  charge  certain  freight ;  and  that  the  said  Cireat  Western 
Railway  Company  charged  the  deponents,  the  consignor's,  in  their  accounts  with  them, 
and  they  paid  them,  the  entile  freight  for  the  coals  carried  for  them  respectively  over 
any  portion  of  the  Great  Western  railway  from  BuUo  and  L\'dney  aforesaid  :  (J.  That 
the  line  of  the  Great  Western  railway  at  Didcot  is  joined  by  a  brancii  fi-om  Oxford, 
which  is  continued  thence  to  Birmingham  ;  and  thence  the  said  Great  [369]  Western 
railway  is  continued  to  Unabon,  in  the  connty  of  Denbigh,  by  means  of  a  line  of  railway 
of  which  the  Great  Western  liailway  Company  have  become  and  arc  either  proprietors 
or  lessees,  and  that  the  company  conduct  and  work  the  whole  trattic  on  their  said  line 
to  and  from  Ruabon  afoiesaid  to  London  and  the  various  other  stations  on  their  said 
lines  of  railways  and  the  branches  thereof  next  mentioned  :  7.  That  the  Great  Western 
Railway  Company  have  also  various  branch  lines  from  their  said  main  lines, — viz. 
from  Drayton  to  T^xbi-idge,  from  Slough  to  Windsor,  from  Maidenhead  to  High 
M  ycomlic,  from  Reading  to  Hungerford,  from  Reading  to  Basingstoke,  fiom  Chip])cn- 
hani  to  Warnu'nster,  and  thence  to  Weymouth  ;  and,  upon  the  said  various  main  lines 
and  branch  lines  the  company  have  luimei'ous  stations:  S.  That  the  (Jreat  Western 
railway  is  the  only  railway  by  which  the  coal  raised  in  tiie  Forest  of  Dean  can  Ijo 
forwarded  to  London  and  the  southern,  eastern,  and  western  parts  of  England,  and 
the  various  stations  of  the  Great  Western  railway  and  its  branches  :  10.  That  Bullo 
and  Lydney  are  the  nearest  points  on  the  lino  of  railway  to  the  coal-mines  in  the 
forest ;  and  that,  since  the  opening  of  the  South  Wales  railway  to  those  stations,  tho 
deponents  had  been  accustomed  to  deliver  or  purchase,  to  be  delivered  at  Bullo  and 
Lydney,  large  (piantitics  of  coal,  amounting  to  aljout  100,0()U  tons  a  year,  for  the 
purpose  of  being  put  upon  the  said  railway  tliere,  and  conveyed  by  the  (Jreat  Western 
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Railway  Company  to  various  stations  on  their  lines  of  railways  on  or  for  sale  as  afore- 
said :  11.  That,  for  the  purpose  of  establishing  the  said  trade,  and  promoting  the 
sale  of  the  coal  at  and  near  such  stations,  and  conducting  the  said  traffic,  the  deponents 
had  expended  very  considerable  suras  of  money  ;  and,  until  the  course  hereinafter 
complained  of,  was  adopted  by  the  company,  they  car-[370]-ried  on  a  prosperous 
business  :  12.  That,  finding  the  Great  Western  Railway  Company  did  not  afford  them 
all  reasonable  facilities  for  the  receiving  and  forwarding  and  delivery  of  tratfic  upon 
and  from  the  said  line  of  railway  to  the  various  stations  on  their  said  railways  and 
the  branches  thereof,  some  of  the  coal-owners  had  incurred  very  considerable  expense 
in  providing  trucks  to  assist  in  the  conveyance  of  the  coals  from  Bullo  and  Lydney 
to  the  stations  of  the  Great  Western  railway  :  13.  That,  about  one  year  since,  a  joint- 
stock  company  was  established  for  the  working  of  certain  mines  of  coal  at  Ruabon, 
in  Denbighshire  ;  and  the  formation  of  the  said  company  was  mainly  promoted  by 
the  directors  and  officials  connected  with  the  Great  Western  Railway  Company  : 
14.  That,  on  the  21st  July,  1856,  the  company  was  duly  registered,  pursuant  to  the 
statute  18  &  19  Vict.  c.  133,  and  that  the  following  is  a  copj'  of  the  memorandum 
of  association,  and  of  the  names  of  the  persons  registerecl  as  forming  the  said 
company  : — 

"[Limited  Company.] 

"Memorandum  of  Association 

"OF 

"TuE  RuABOx  Coal  Company  (Limited). 

"  1st.  The  name  of  the  company  is  the  Ruabon  Coal  Company  (Limited). 

"  2nd.  The  registered  office  of  the  company  is  to  be  established  in  England. 

"3rd.  The  objects  for  which  the  company  is  established  are,  the  winning,  working, 
raising,  getting,  manufacturing,  and  selling,  either  manufactured  or  not,  and  either 
at  the  pit's  mouth  or  elsewhere,  of  coal,  cannel,  slack,  culm,  iron-stone,  fire-clay,  free- 
stone, and  other  minerals  and  mineral  substances  whatsoever,  lying  [371]  or  to  be 
found  in,  under,  or  upon  certain  mines  or  collieries,  commonly  called  or  known  by  the 
name  of  the  Ruabon  Collieries,  situate  in  or  near  to  the  paiish  of  Ruabon,  in  the 
county  of  Denbigh,  in  the  North  Wales,  and  elsewhere,  as  the  company  may  from 
time  to  time  determine. 

"  4th.  The  liability  of  the  shareholders  is  limited. 

"5th.  The  nominal  capital  of  the  company  is  50,0001.,  divided  into  1000  shares 
of  501.  each. 

"  We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous 
of  being  formed  into  a  company  in  pursuance  of  this  memorandum  of  association,  and 
we  respectively  agree  to  take  the  number  of  shares  in  the  ca]3ital  of  the  company  set 
opposite  our  respective  names  : — 


N.imes  and  addresses  of  subscribers, 


No.  of  shares 

taken  by  each 

subscriber. 


1.  Daniel   Croocli,   of   Fultliorpe    House,    Paddington,    in    the    county    of 

Middlesex,  Esquire         .......... 

2.  Thomas  Bulkeley,  of  Clewer  Lodge,  Windsor,  in  the  county  of  Berks, 

Esquire 

3.  Herbert   Clifimd   Saunders,   of  AVeslbourne    Ludge,   in   the    county   of 

Jliddlese.x,  Esquire 

4.  David  Tliompsoii,  of  7  Charles  Street,  Westbourne  Terrace,  in  the  county 

of  Middlesex,  Gentleman 

5.  William  Sampson  Taiuier,  of  5  Monmouth  Road,  Westbourne  Grove,  in 

the  county  of  Middlesex,  Gentleman      ....... 

6.  John  Drew  Higgins,  of  46  U'estbourne  Park  Road,  Paddington,  in  the 

county  of  Middlesex,  Gentleman    ;....... 

7.  Thomas   Meriinian    Ward,  of  15  Randolph   Road,    Paddington,   in    the 

county  of  Middlesex,  Gentleman 

Total  shares  taken 


400 

60 

100 

2 

1 

1 
10 


574 


5C.  B.(N.  S.)372.  IN  RE  NICHOLSON  AND  GREAT  WESTERN  RLY.  CO.  149 

15.  That  the  whole  of  the  said  persons  are  either  oflicers  of,  or  persons  immediately 
connected  with,  the  [372]  Great  ^Vestern  Kail  way  Company  ;  the  said  Daniel  Gooeh 
being  locomotive  superintendent  thereof,  and  having  great  power  and  intluence  over 
the  supply  of  engine  power  and  various  officers  and  servants  on  the  railway.  IG.  That 
the  said  Thomas  Bulkeley  is  a  director  of  the  said  company  ;  the  said  Herbert  Clifford 
Saunders  is  the  son  of  the  secretaiy  of  the  company  ;  that  the  said  Thomas  Merriman 
Ward  is  an  officer  of  the  said  company'  in  the  registration-offiee  ;  and  the  .said  Messieurs 
Thomson,  Tannei',  and  Higgins  are  or  were  clerks  at  the  Paddington  station  of  the 
said  com  pan}' :  17.  That  the  whole  paid-up  capital  of  the  said  coal  company,  as 
registered,  amounts  to  28,7001.,  and  that  the  deponents  had  l)een  informed  and  believed 
that  the  whole  thereof  had  been  sul)scribed  by  persons  in  the  service  of,  or  connected 
with,  the  Great  A\'estern  Railway  Company  :  18.  That  the  Kuabon  Coal  Company 
had  been  actively  engaged  in  raising  and  getting  the  said  coal  ever  since  the  time  of 
its  establishment,  and  sending  the  said  coal  along  and  over  the  Great  Western  Railway 
Company's  lines  to  the  various  stations  thereon:  19.  That,  ever  since  it  commenced 
operations  in  July,  1S5G,  most  undue  prefei'ence  and  partiality  had  been  exhibited 
by  the  Great  Western  Railway  Company  to  and  in  favour  of  the  Ruabon  Coal  Company, 
to  the  prejudice  of  the  deponents  and  other  persons  :  20.  That  the  G-reat  Western 
Railway  Compan}',  contrary  to  and  in  violation  of  their  own  acts,  and  the  statute 
17  &  18  Vict.  c.  31,  made  and  gave  an  undue  or  unreasonaljle  preference  oi'  advantage 
to  and  in  favour  of  the  traffic  in  the  said  Ruabon  coal,  and  subjected  the  tratHc  in  the 
said  Forest  of  Dean  coal  to  undue  or  unreasonable  prejudice  or  disadvantage  in  the 
respects  heieinafter  mentioned:  21.  That  the  Great  Western  Railway  Company  also, 
in  violation  of  the  said  acts,  made  and  gave  an  undue  or  unreasonable  [373]  preference 
or  advantage  to  or  in  favour  of  the  said  Ruabon  Coal  Comi>any  in  the  .same  description 
of  goods  as  those  in  which  the  deponents  ti'aded  and  trafficked,  and  sulijeeted  them 
and  their  goods  or  traffic  to  an  undue  or  unicasonablc  prejudice  or  disadvantage ; 
23.  That  the  effect  of  such  undue  preference  and  advantage  had  been  greatly  to  injure 
the  deponents'  trade  and  the  trade  and  demand  for  coals  at  Bullo  and  Lydney  ;  and 
that,  unless  some  measures  were  taken  to  put  an  end  to  such  preference,  the  whole  of  their 
traffic  would  be  limited  and  confined  to  Gloucester  and  other  places  in  the  neighbour- 
hood, and  the  effect  would  be  to  exclude  them  from  other  markets  at  a  distance,  and 
to  inflict  the  most  serious  loss  on  the  whole  of  the  coal  traders  and  coal-mine  owners 
in  the  Forest  of  Dean.  24.  That  the  deponents  had  learned  that  a  special  agreement 
had  been  entered  into  lietween  the  Great  Westei'n  Railway  Company  and  the  Ruabon 
Coal  Comp.uiy  (Limited),  respecting  the  carriage  of  coal  fur  the  last-mentioned 
company  upon  the  .said  railways  and  the  branches  thereof.  2.").  That  the  .same  had 
been  kept  strictly  private,  and,  though  the  deponents  hail  formally  apjjlied  foi'  a  copy 
thereof  to  the  secretary  of  the  railway,  who  promised  to  lay  their  reipiest  before  the 
board  of  directors,  they  had  never  given  them  any  copy  thereof;  and  the  same  had 
been  kept  strictly  private,  and  had  not  been  communicated  to  traders,  and  a  copy  of 
it  had  been  sent  to  a  shareholder  only  upon  the  terms  that  it  was  not  to  be  used  for 
litigation  in  any  courts  of  law  or  equity  by  other  parties,  or  by  himself  as  advocating 
other  interests  against  those  of  the  Great  Western  Railway  Company.  2G.  That 
hence  the  deponents  had  been  unable  to  ascertain  the  precise  nature  of  the  agreement, 
but  they  believed  that  the  practice  and  course  of  dealing  thereafter  mentionefl  as 
pursued  between  the  Great  Western  Railway  [374]  Com])any  and  the  Ruabon  Coal 
Company  was  in  a  great  measure  in  accordance  with  and  i)ased  n])ou  it,  and  that  it 
secured  to  ihcTu  some  of  the  following  preferences  and  advantages,  and  the  residue 
thereof  was  out  of  favour  and  partiality  accorded  to  them  by  the  (Jreat  Western 
l{;iilway  Company  to  the  dc])onents'  prejudice  ;  and  they  had,  in  common  with  the 
other  tradei'S  in  the  Forest  of  Dean  coal,  and  the  proprietors  of  collieries  there,  lately 
made  complaints  upon  the  subject  of  the  various  matters  following  to  the  Great 
Western  Railway  Comjiany,  anfl  had  been  unable  to  obkiin  any  satisfactory  answer 
thereto  or  redress  for  the  same,  and  that  they  did  not  deny  that  the  agreement  con- 
tains some  stipulations  of  the  natuic  thereinafter  mentioned.  27.  That  the  stationary 
and  other  materials  of  the  Great  Western  railway  were  supplie<l  hy  that  company 
to  the  Ruabon  Coal  Company  in  the  conduct  of  their  business,  and  that  no  such 
piivilege  or  libcity  was  allowed  to  the  deponents.  28.  That,  with  the  iierniission  of 
the  Great  ^\'cstcl•n  Railway  Company,  the  Rual>on  Coal  Company  i)lac.uded  their 
stations  with  advertisements  of  the  said  coal  and  llie  prices  thereof ;  and  tho  ticket- 
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offices  of  the  railwaj^  company  were  furnished  with  circulars  of  the  said  coal  company 
for  distribution,  and  that  no  such  pi-ivileges  were  allowed  or  permitted  to  the  deponents. 
29.  That,  with  the  permission  of  the  Great  AVestern  Railway  Company,  the  porteis 
of  the  company  were  employed  by  the  said  coal  company  in  unloading  the  trucks  with 
their  coal,  and  weighing  the  coal  of  the  coal  company  into  their  customers'  carts,  and 
that  no  such  privilege  was  allowed  to  the  complainants  :  30.  That,  with  the  permission 
of  the  Great  Western  railway,  the  station-masters  and  clerks  of  the  railway  companj' 
were  employed  by  the  Kuabon  Coal  Company  to  effect  sales  of,  and  in  seeking  orders 
for,  the  coal  of  the  said  company,  and  that  [375]  no  such  privilege  was  allowed  to  the 
complainants:  31.  That,  under  the  said  agreement,  it  was  provided  that  the  Great 
Western  KaiUvaj^  Company  should  pay  501.  a  year  towards  the  salary  of  each  collecting 
clerk  employed  by  the  Kuabon  Coal  Company,  and  that  no  such  privilege  was  allowed 
to  the  complainants  :  32.  That  the  deponents  had  been  informed  and  believed  that 
Mr.  Hill  and  Mr.  Stodart,  as  agents  of  the  Kuabon  Coal  Company,  and  Mr.  Gooch  and 
Captain  Bulkeley,  when  engaged  or  employed  on  the  business  of  the  Kuabon  Coal 
Compaii}',  and  coal-merchants  and  traders,  had  been  and  were  permitted  to  pass  o\er 
the  Great  Western  Railway  to  and  from  Kuabon,  and  to  and  from  the  various  stations, 
on  the  business  of  the  said  coal  eonipanj',  and  for  the  purpose  of  inspecting  the  coal 
and  treating  respecting  the  same,  and  other  purposes  connected  with  the  liusiness 
thereof,  free  of  charge  by  the  railway  company, — a  privilege  not  granted  to  the  com- 
plainants and  their  agents  or  iepresentative.s,  or  to  their  customers  :  33.  That,  under 
the  said  agreement,  forty-eight  hours  was  allowed  for  unloading  the  trucks  of  the 
(xreat  Western  Kailwaj'  Company  after  their  arrival,  free  of  charge,  when  loaded  with 
coal  from  Ruabon  ;  but  that  pi'actically  a  far  longer  time  was  allowed  without  any 
demurrage  being  charged  :  whereas,  the  complainants  and  their  customers  were  only 
allowed  twenty-four  hours  for  unloading  their  goods  from  the  trucks ;  and,  if  they 
failed  to  unload  within  that  time,  they  were  charged  demurrage  for  the  same  : 
34.  That  the  rates  per  ton  charged  for  the  carriage  of  coal  to  the  Kuabon  Coal 
Company  by  the  Great  Western  Railway  Company  were  much  lower  than  those 
charged  to  the  complainants,  either  for  a  single  truck-load,  or  for  any  larger  quantity, 
carried  the  same  distance  :  3.5.  That,  for  power  and  road,  the  Great  Western  Railway 
Company  charged  the  Kualion  company  12i  percent.  [376]  less  than  they  charged 
the  complainants  :  36.  That,  for  terminals,  the  Great  Western  Railway  Company 
charged  the  Ruabon  Coal  Company  88  per  cent,  less  than  they  charged  the  com- 
plainants :  37.  That,  for  trucks,  the  Great  Western  Railway  Company  charged  the 
Ruabon  Coal  Company  in  most  instances  50  per  cent,  less  than  they  charged  the 
complainants,  while,  in  some  instances,  the  charge  was  60  per  cent,  less  tlian  the 
charge  made  to  the  complainants  :  28.  That  the  Great  Western  Railway  Company 
charged  the  Ruabon  Company  a  far  less  charge  than  they  charged  the  complainants 
for  conveyance  of  coal  the  like  distances  ;  that,  for  fifty  miles  the  Ruabon  coal  was 
charged  25  per  cent,  less  freight  than  the  complainants  were  charged;  that,  for  ninety- 
nine  miles  the  Ruabon  coal  was  charged  the  same  freight  as  the  complainants  were 
charged  for  fifty  miles  only  ;  that,  for  one  hundred  and  fifty  miles,  the  Ruabon  coal 
was  charged  the  same  freight  as  the  complainants  were  charged  for  ninety-nine  miles 
only  ;  and  that,  for  two  hundred  miles,  the  Ruabon  coal  was  charged  8  per  cent, 
less  freight  than  the  complainants  were  charged  for  one  hundred  and  fifty  miles  : 
39.  That  these  were  instances  and  illustrations  of  the  general  scale  of  unequal  rates 
charged  against  the  complainants  in  comparison  with  the  rates  charged  against  the 
Rualjon  Coal  Company,  and  of  the  undue  preference,  partiality,  and  favour  shewn  to  the 
Kuabon  Coal  Company  against  the  complainants  and  other  traders  at  Bullo  and  Lydney 
aforesaid  :  40.  That  the  freight  for  conveyance  of  the  Ruabon  coal  to  London  professed 
to  be  8s.  6d.  per  ton  ;  but  hy  the  said  agreement  the  deponents  were  informed  and 
believed  it  was  provided  that  this  rate  was  only  to  be  enforced  when  they  did 
not  sell  their  coal  at  a  less  price  than  21s.  6d.  for  the  best,  and  20s.  fid.  for  the 
second  or  inferior  coal,  delivered  to  houses  in  London ;  and  that,  in  the  event  of 
[377]  the  said  coals  being  sold  at  lower  pi'ices,  that  a  reduction  should  be  made  by 
the  railway  company  in  the  freight  which  should  be  equal  to  one-half  of  the  reduction 
in  price  for  which  the  same  should  be  sold,  such  reduction  not  to  e.xceed  Is.  3d.  per 
ton  ;  and  that  no  such  reduction  or  allowance  was  made  in  favour  of  the  complainants 
from  the  Forest  of  Dean,  but  they  were  charged  full  freight  for  the  whole  sent  l.\v 
them  whatever  price  they  might  realise  :  41.  That  the  deponents  were  informed  there 
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was  a  pro\isioii  for  a  corresponding  increase  of  charge  in  the  event  of  the  average 
piice  exceeding  23s.  Gd.  for  the  best,  and  22s.  6d.  for  the  second  coal ;  but  that  the 
general  price  of  such  coal  had  not  exceeded  on  the  average  the  first-mentioned  price, 
nor  was  it  likelv  to  do  so  ;  and  that,  at  the  present  time,  the  {jrice  of  the  said  second 
coal  delivered  in  London  does  not  exceed  liSs.  per  ton  ;  and  that  the  Gi'eat  Western 
Kailu-ay  Company  were  carrying  the  Kuabon  coal  one  hundred  and  ninety  eight  miles 
for  the  sum  of  7s.  3d.  per  ton,  while  the  complainants  would  be  charged  8s.  Gd.  per 
ton  for  the  conveyance  of  like  coal  the  distance  of  one  hundred  and  thirty-three  miles 
and  a  half  only,  to  the  same  place,  and  that  no  reduction  whatever  in  respect  of  bad 
prices  was  allowed  to  them  :  43.  That,  further,  the  deponents  were  informed  and 
believed  that  it  was  provided  by  the  said  agreement,  that,  when  the  gross  yearly 
revenue  paid  by  the  Kuabon  Coal  Company  amounted  to  60,0001.,  the  Great  Western 
Kailwav  Company  would  allow  3d.  per  ton  on  the  whole  quantity  sent,  and  when  it 
amounted  to  !S0,0001.,  (Id.  per  ton  on  the  whole  quantity  sent;  but  no  such  deduction 
was  allowed  to  the  complainants  :  43.  That,  further  the  deponents  were  informed  and 
believed  it  is  provided  by  the  said  agreement,  that,  in  the  event  of  the  debts  for  the 
sales  of  the  said  coal  in  London  turning  out  bad,  the  railway  company  [378]  were 
to  allow  the  Kuabon  Coal  Company  one  half  of  the  freight  of  the  coals  in  respect 
of  which  the  said  bad  debts  should  have  been  incurred  ;  and  that  no  such  reduction 
was  allowed  to  the  complainants  from  the  Forest  of  Dean  :  44.  That  the  railway 
company  professed  that  they  were  ready  to  enter  into  an  agreement  containing  similar 
stipulations  with  that  entered  into  with  the  Kuabon  Coal  Company  ;  but  the  deponents 
were  informed  and  believed  that  they  should  thereby  be  required  to  bind  themselves 
to  send  sufficient  coal  over  the  said  railwaj^  beyond  one  hundred  miles,  producing  a 
gross  yearly  revenue  of  40,0001.  to  the  I'ailway  company,  and,  after  one  year,  in 
certain  events,  a  gross  yearly  revenue  of  60,0001.,  and,  after  two  years  in  certain 
events,  a  gross  yearly'  revenue  of  80,0001. ;  and  that  it  was  impossible  for  them  to 
enter  into  any  such  stipulations  :  45.  That  it  was  impo.ssible  for  any  traders  or  coal- 
owners  in  the  Forest  of  Dean  to  enter  into  such  engagements  ;  that  the  defendants 
believed  them  to  be  a  pretext  and  attempt  in  order  to  evade  the  act  of  parliament 
enforcing  equal  rates  ;  that  the  operation  of  the  bonus  mentioned  in  the  42nd  paragraph 
was  calculated  to  protect  the  Kuabon  Coal  Company  from  the  competition  of  other 
companies  and  persons,  rather  than  to  promote  the  development  of  the  coal  trade  and 
the  increase  of  the  revenue  of  the  Great  Western  Railway  Company  ;  and  that  the 
effect  of  the  said  agreement  would  be,  if  supported,  to  give  a  monopoly  to  the  Kuabon 
Coal  Company  ;  and  such  was  the  intention  thereof  :  46.  That  the  railway  company 
had  no  right  to  impose  any  such  tei'ms  upon  the  complainants,  and  that  they  were 
entitled  to  have  their  coals  carried  and  conveyed  by  the  Great  A\'estcrn  liailway 
Company  upon  equal  terms  with  the  Kualjon  Coal  Company  :  47.  That  the  privileges, 
a<lvantages,  benetit.s,  and  preferences,  stated  in  paragraphs  numbered  27,  28,  2!),  30, 
and  32,  of  the  [379]  affidavit,  weie  not  provided  for  or  tendered  under  the  terms  of 
the  said  agreement,  l>utwerc  privileg(!s,  advantages,  benefits,  and  preferences,  granted 
out  of  favour,  partiality,  and  preference  for  the  Kuabon  Coal  Company,  (juite  irre- 
spective thereof :  48.  That  the  main  inducement  held  out  by  the  (iloucester  and  Forest 
of  Dean  J{ailway  Company  to  prevail  upon  the  legislature  to  grant  their  act  was, 
the  great  advantage  wdiich  would  ensue  to  the  Crown,  to  whom  the  coal  in  the  said 
forest  belongs,  and  to  the  public,  from  the  facilities  which  their  railway  would  afford 
for  the  conveyance  of  the  Forest  of  Dean  coal,  which  would  lie  ellectually  frustrated 
if  the  said  preference  and  partiality  continued  :  49.  That  the  deponents  were  informed 
and  believed  there  was  some  provision  in  the  agreement,  that  the  Kualwii  coal  was 
to  be  carried  in  full  train  loads;  but  they  had  ascertained,  that,  in  ])ractice,  this  Wius 
not  and  never  had  been  carried  out,  and,  as  the  ])i'inci[)al  traffic  thcreiTi  was  at  ditl'crent 
stations  on  the  line,  and  not  in  London,  it  would  be  found  to  l)e  ini[)ossiblc  |)ractically 
to  carry  it  out:  50.  And  that,  in  consequence  of  the  railway  company  having  given 
such  undue  and  uiu'casonable  preferences  and  advantages  to  or  in  favour  of  the  Kuabon 
Coal  Company,  and  in  consequence  of  the  railway  company  having  sul)jected  the 
complainants  and  their  said  traffic  to  such  undue  and  unreasonal)le  ])rejudices  and 
disadvantiiges  as  aforesaid,  they  had  been  and  were  much  injured  in  their  said  trade 
and  business;  and,  in  consequence  thereof,  the  trade  and  traffic  in  Forest  of  Dean 
coal  on  the  (treat  Western  railway  had  been  diminished,  and  groat  injury  h.id  been 
sustained   by  owners  and  lessees  of  collieries  in,  and  traders   in  i-m]   from,  the  said 
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fotest,  who  had  urged  the  complainants  to  make  this  application,  not  only  for  the 
protection  of  their  own,  but  their  interests. 

[380]  Bovill,  Q.  C,  and  Dowdeswell,  on  a  subsequent  day,  appeared  to  shew  cause, 
upon  the  affidavits  of  C.  A.  Saunders,  secretary  to  the  Great  Western  Railway  Company, 
W.  L.  Newcombe,  their  goods-manager,  and  James  Grierson,  general  traffic-manager. 

The  affidavit  of  Saunders  was  as  follows  : — 

1.  The  Great  Western  liailway  Company  became  the  proprietors  of  the  Shrewsbury 
and  Birmingham  and  Shrewsbury  and  Chester  railways  in  the  year  1854,  under  and 
by  virtue  of  the  17  &  18  Vict.  e.  cexxii.,  and  thereby  for  the  first  time  obtained 
a  direct  through  communication  by  their  railways  from  Chester  to  London.  2.  Before 
and  at  the  time  of  their  becoming  such  proprietors,  the  traffic  in  coal  from  the  collieries 
in  Denbighshire  and  Flintshire,  near  which  the  line  passes,  to  places  south  of 
Birmingham,  did  not  e.xist.  3.  When  the  Great  Western  Railway  Company  became 
proprietors  of  the  befoi'e-mentioned  northern  railways,  and  succeeded  to  the  working 
of  them  in  connexion  with  their  own  proper  railways  south  of  Wolverhampton,  the 
attention  of  the  directors  was  called  to  this  question  of  coal-traffic,  and  it  was 
suggested  that  arrangements  might  Vie  made  for  greatly  increasing  the  supply  of  coal 
from  the  district  before  mentioned  to  London  and  other  places  south  of  Biimingham 
to  which  their  railways  afforded  access,  and  thereby  of  bi-inging  upon  and  carrying 
over  a  long  extent  of  their  lines  a  large  and  remunerative  traffic.  4.  With  this  object, 
after  finding  it  unavailing  to  rely  upon  the  individual  efforts  of  the  then  proprietors 
of  the  collieries,  the  Great  Western  Railway  Company,  considering  it  their  interest 
that  a  joint-stock  company  should  be  established  for  purchasing  and  working  some 
valuable  mines  at  or  near  Ruabon,  in  Denbighshire,  in  close  proximity  with  their 
Shrewsbury  and  Chester  line,  entered  into  communication  with  parties  for  encouraging 
[381]  that  object.  5.  The  company  was  in  the  course  of  formation  and  a  provisional 
purchase  of  one  half  of  the  collieries  had  been  made,  when  at  the  onlinary  half-yearly 
meeting  of  the  proprietors  of  the  Great  Western  Railway  Company,  held  in  February, 
18.56,  the  attention  of  the  whole  body  of  propiietors  was  expressly  directed  to  this 
subject  by  the  following  passages  in  the  report  then  presented  : — "  But,  adverting  to 
the  still  more  important  subject  which  has  been  treated  in  much  detail  by  the  special 
committee  in  their  report,  viz.  the  conveyance  of  coals  for  domestic  purposes  over 
considerable  distances  of  your  lines,  and  in  constant  as  well  as  extensive  supplies  to 
the  Metropolis  aud  elsewhere,  the  directors  are  desirous  of  ascertaining  the  views  of 
the  proprietors  upon  that  topic.  Since  that  report  was  framed,  one  colliery  near 
Ruabon,  in  North  Wales,  has  already  changed  hands,  with  the  avowed  intention  of 
working  it  by  means  of  a  joint-stock  compan}^  under  the  proposed  new  law,  with 
limited  liability,  possessing  an  extended  capital,  for  the  purpose  of  raising  and  trans- 
mitting the  best  coals  which  can  there  be  obtained  for  London  and  other  southern 
markets  over  your  lines.  The  advantages  of  that  undertaking  to  the  railway  company, 
distinct  in  itself,  as  well  as  being  a  probable  forerunner  and  example  to  be  imitated 
by  others  in  similar  operations  for  procuring  extended  supplies  of  coal,  are  unquestion- 
able ;  but  the  directors  deem  it  right  and  proper  to  state  that  some  of  the  parties 
engaged  in  the  inception  of  this  joint-stock  investment,  are  more  or  less  officially 
connected  with  the  service  of  the  company,  who  propose  to  embark  capital  in  it  upon 
the  same  princij)le  as  was  explained  to  and  approved  by  the  proprietors  in  February, 
1853,  and  subsequently  carried  into  efl'ect  in  the  instance  of  the  Great  Western  Hotel 
Company.  The  directors  think  it,  however,  worthy  of  consideiation,  whether  any 
person  [382]  having  a  duty  connected  with  the  management  and  dispcsal  of  coals, 
proposing  to  take  part  in  the  new  joint-stock  company,  should  not  at  the  discretion 
of  the  board  be  required  to  make  his  election  within  a  reasonable  period,  either  to 
relinquish  his  appointment  in  the  Great  AVestern  service,  or  to  forego  any  participation 
in  the  concerns  of  the  joint-stock  company.  With  such  special  qualification,  if  the 
proprietors  approve  of  it,  your  board  can  see  no  reason  for  withholding  their  sanction 
to  the  measure.  If  there  seemed  to  be  any  probable  conflict  of  interest  in  a  matter 
so  important  both  to  the  railway  company  and  the  lessees  of  the  collieiy,  the  board 
would  have  hesitated  to  entertain  any  question  of  arrangement  with  a  joint-stock 
company  so  constituted ;  but  they  believe,  on  the  contrary,  that  transacting  such  busi- 
ness openly  and  avowedly  upon  fixed  and  definite  conditions  with  individuals  directly 
interested  in  the  welfare  of  this  company,  subject  to  the  above-mentioned  qualification.s, 
and  neither  exclusively  nor  preferentially  with  such  company,  but  rather  as  an  induce- 
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iiient  to  similar  arrangements  with  other  companies  or  persons  upon  equal  terms  and 
conditions,  will  be  just  and  right  in  principle,  as  well  as  extremely  beneficial  to  the 
company.  The  directors  believe,  that,  even  during  the  present  half-year,  a  considerable 
accession  of  receipts  from  such  traffic  can  be  obtained,  and  that  it  will  rapidly  increase 
if  properly  managed,  and  add  no  immaterial  amount  to  the  future  dividends  for  the 
shareholders."  6.  The  report  containing  these  passages  was  received  and  adopted ; 
and,  with  reference  to  the  matter  in  these  passages  more  particularly  referred  to,  the 
following  resolution  was  passed  : — "  It  was  resolved,  that  this  meeting  approves  and 
sanctions  the  proposed  arrangement  for  securing  to  this  railwaj',  upon  agreed  terms 
of  profit,  a  large  and  continuous  supply  of  coals  in  the  manner  and  subject  to  the 
condi-[383]-tions  recommended  in  the  two  reports  presented  for  consideration  this 
day  ;  and  hereb}'  authorises  the  directors  to  conclude  such  agreements  for  that  purpose 
as  they  may  deem  most  advantageous  to  the  proprietors  of  this  company."  7.  In  pursu- 
ance of  an  assurance  given  b}'  the  chairman  of  the  directors  at  this  meeting,  a  case  was 
stated  for  the  opinion  of  counsel  as  to  the  legality  of  entering  into  the  proposed 
arrangements;  and,  such  opinion  having  been  obtained  that  the  arrangements  would 
be  perfectly  legal,  further  negotiations  took  place  between  the  promoters  of  the 
intended  company  and  the  directors  of  the  Great  Western  Railway  Company,  which 
resulted  in  an  agreement  subsequently  reduced  into  formal  shape,  and  duly  executed 
between  the  Great  AVestern  Kaihvay  Company  and  the  company  then  lately  registered 
in  accordance  with  the  provisions  of  the  statute,  under  the  name  of  "  The  Kuabon 
Coal  Company  (Limited)."  8.  That  agreement  bears  date  the  31st  day  of  July,  1856, 
and  a  copy  of  it  is  hereto  annexed  (a). 

(a)  The  agreement  was  as  follows  : — 

An  agreement,  made  the  Slst  of  July,  18-56,  between  the  Great  Western  Railway 
Company  of  the  one  part,  and  the  Ruabon  Coal  Company  (Limited),  being  a  joint-stock 
company  incorporated  pursuant  to  the  Joint-Stock  Companies  Act  1856  (19  &  20  Viet. 
0.  47),  of  the  other  part :  Whereas  the  said  Ruabon  Coal  Company  (Limited),  herein- 
after, called  "  the  coal-proprietors,"  are  owners  or  lessees,  or  may  become  owners  or 
lessees,  of  certain  collieries  and  beds  or  mines  of  coal  at  Ruabon,  in  the  county  of 
Denbigh,  from  which  place  the  Great  Western  Railway  Company,  hereinafter  called 
"  the  company  "  merely,  have,  by  means  of  railvva3's,  a  continuous  and  direct  com- 
munication to  London  and  elsewhere :  And  whereas  it  is  considered  that  mutual 
benefits  and  advantages  may  lie  obtained  by  the  company  and  the  coal-pi-opi'ietoi's, 
by  carrying  coals  from  the  said  collieries  to  Paddington  and  to  other  stations  on  the 
company's  lines,  and  in  their  storing  and  keeping  it  for  the  coal-proprietors  until  sold 
or  removed  ;  and  the  company  are  willing  to  afford  to  the  coal-proprietors  great  facilities 
and  advantages  in  carrying,  storing,  and  keeping  the  coal,  for  reasonable  freights  and 
charges,  in  consideration  of  the  coal-{)roprietors  guaranteeing  to  them  a  constiuit  and 
regular  traffic^of  coal,  for  a  certain  term  of  years,  subject  as  hereinafter  mentioned  : 
And  whereas  arrangements  of  the  like  kind,  having  regard  to  the  circumstances  and 
the  quality  of  the  coal,  are  intended  to  be  and  may  from  time  to  time  be  made  between 
the  company  and  other  companies  or  persons  who  may  be  owners  or  lessees  of  collieries 
or  beds  of  coal,  or  with  coal-factors  and  others  engaged  in  the  traffic  of  coal ;  and  the 
persons  with  whom  at  any  time  and  for  the  time  Ijcing  such  arrangemcTits  may  be  in 
operation,  including  those  ])artios  hereto,  are  hereinafter  collectively  designated  as  the 
co.al-consignors  :  .\nd  whereas  it  is  also  intended  that  the  eonqtany  shall  make,  on 
behalf  of  all  the  coal-consignors  alike,  and  without  distinction,  having  rcfciencc  in 
each  case  to  the  quality  an<l  market-value  of  the  coal,  arrangements  for  the  coal  sent 
by  them  respectively  to  London  being  there  sold  and  delivered  on  account  of  and  by 
persons  acting  as  the  general  agents  and  servants  of  the  various  coal  consignors  respec- 
tively, all  the  charges  and  expenses  of  these  arrangement's  being  considered  as  laid 
out  and  incurred  for  the  general  benefit  of  all  the  coal-consignors,  and  being  ascertained 
and  apportioned  among  and  borne  liy  them  respectively,  as  hereinafter  mentioned: 
And  whereas  this  agreement  is  for  the  purpose  of  carrying  into  effect  these  several 
proposals  and  objects,  as  far  as  the  coal-propri(!tors,  parties  hereto,  are  concerned 
therewith:  Now,  therefore,  it  is  lierel>y  mutually  agiccd  by  the  p:u'ties  hereto,  as 
follows : — 

1.  This  agreement  shall  come  into  force  on  and  take  effect  njioii  and  as  from 
Saturday,  the  3rd  of  Jaun;iry,  18.57,  inclusive,  anrl  shall  continue  in  force  for  the  term 


154  IN  RE  NICHOLSON  AND  GREAT  WESTERN  RLY.  CO.  5  C.  B.  (N.  S.)384. 

[384]  y.  In  the  inter\-al  which  elapsed  between  the  time  of  this  agreement  and 
the  ordinary  half-yearly  meeting  of  the  Great  AVestern  Itailwaj-  Company,  in  February, 
1857,  questions  had  been  raised,  and  objections  taken,  principally,  as  was  believed, 
by  persons  inter-[385]-ested  in  collieries  in  other  districts  of  the  country,  as  to  the 

of  ten  years  from  that  day,  subject  to  partial  suspension  and  to  prolongation  and 
sooner  determination,  as  hereinafter  respectively  mentioned  ;  but  it  is  agreed  that  all 
coal  which  may  have  been  carried  on  the  railways  of  the  company,  within  the  limits 
hereinafter  mentioned,  by  the  coal-proprietors,  from  the  1st  of  March,  1856,  shall  be 
considered  to  have  been  carried  at  the  rates  and  prices  for  freights,  terminals,  waggou- 
hire,  and  break  of  gauge  and  otherwise,  hereinafter  agreed  upon. 

2.  A  year,  under  this  agreement,  shall  consist  of  two  halves  of  a  year,  as  next 
defined.  Half  a  year,  under  this  agreement,  shall  be  reckoned  from  the  Saturday- 
next  after  the  1st  of  July,  to  the  Saturday  next  after  the  31st  of  December,  both  days 
inclusive;  or,  in  like  manner,  from  the  Saturday  next  after  the  •31st  of  December  to 
the  Saturday  next  after  the  1st  of  July,  both  inclusive.  A  month  shall  be  reckoned 
as  four  weeks,  taken  in  succession  in  each  half  a  year,  the  remaining  weeks  and  days 
being  included  in  the  last  month  of  each  half  a  year ;  and  a  week  shall  be  reckoned 
from  Sunday  to  Saturday,  both  inclusive. 

3.  Subject  to  the  provisions  hereinafter  contained  for  the  partial  suspension  of  this 
agreement,  the  coal-proprietors  are  to  send  over  the  railways  of  the  company  from  the 
said  collieries,  consigned  to  stations  on  the  company's  railways  beyond  the  distance  of 
one  hundred  miles  from  the  junction  of  the  railway,  with  the  siding  leading  to  the 
colliery,  such  sufficient  quantity  of  coal  during  each  year  as  will  produce  to  the  company 
as  and  for  freight,  terminals,  waggon-hire,  and  break  of  gauge,  during  the  continuance 
of  this  agreement,  except  when  prevented  by  the  circumstances  hereinafter  particularly 
specified,  a  yearh'  gi-oss  revenue  of  40,0001.,  subject  to  be  increased  as  mentioned  in 
clause  4,  or  increased  or  reduced  as  mentioned  in  clause  '26  ;  and  the  minimum  quantity 
to  be  sent  and  consigned  in  each  month,  so  as  to  make  up  the  said  yearlv  I'evenue, 
or  the  increased  or  reduced  yearly  revenue,  as  hereinafter  mentioned,  shall  from  time 
to  time  be  arranged  between  the  parties  hereto,  or,  in  case  of  disagreement,  by  the 
standing  referee  hereinafter  mentioned  ;  it  being  agreed  that  all  such  arrangements 
shall  from  time  to  time  be  reduced  to  writing,  and  shall  be  signed  by  some  competent 
person  on  behalf  of  the  company  and  the  coal-proprietors  respecti^'ely,  or  b\^  the  standing 
referee  as  aforesaid,  and  that  the  last  of  such  written  and  signed  arrangements  shall 
ahvaj's  be  as  binding  as  if  the  terms  thereof  had  been  insertecl  in  this  agreement. 

4.  Subject  to  the  provisions  for  the  partial  suspension  of  this  agreement,  the  coal- 
proprietors  agree,  at  any  time  after  the  expiration  of  one  year  from  the  3rd  of  Januar}-, 
1857,  upon  notice  in  writing  gi\en  for  that  purpose  by  the  coal-manager  hereinafter 
referred  to,  and  provided  the  coal  then  can  be  sold  at  Paddington  at  not  less  than  the 
minimum  prices  hereinafter  mentioned,  to  increase  the  quantity  of  coal  to  be  sent 
thereafter  to  the  said  stations,  so  as  to  produce  to  the  company,  from  the  sources  and 
for  the  services  aforesaid,  thenceforth  during  the  continuance  of  this  agi-eement,  a 
gross  revenue  of  60,0001.  per  annum,  subject  to  be  increased  as  next  mentioned,  or  to 
be  increased  or  reduced  as  mentioned  in  clause  26 ;  and,  in  like  manner,  and  subject 
as  aforesaid,  the  coal-proprietors  agree,  at  any  time  after  the  expiration  of  two  years 
from  the  .said  3rd  of  January,  1857,  upon  notice  as  aforesaid,  to  increase  the  supply 
so  as  to  produce  thenceforth  daring  the  continuance  of  this  agreement  a  like  gross 
revenue  to  the  company  of  80,0001.  per  annum  subject  to  be  increased  or  reduced  as 
mentioned  in  clause  26.  But  it  is  hereby  expressly  agreed  between  and  by  the  parties 
hereto,  that,  when  the  annual  gross  revenue  to  be  paid  to  the  company  under  this 
agreement,  or  actually  so  paid,  whether  or  not  in  consequence  of  such  notice  in  writing 
as  aforesaid,  shall  in  any  one  year  amount  to  the  gross  sum  of  60,0001.  the  sum  of 
3d.  per  ton  shall  be  allowed  to  the  coal-proprietors  in  account,  by  way  of  discount,  in 
respect  of  such  part  thereof  as  shall  have  arisen  on  coal  carried  within  the  London 
district ;  and,  in  like  manner,  when  the  annual  gross  revenue  shall  amount  to  the  sum 
of  80,0001.  in  any  one  year,  the  sum  of  Gd.  per  ton  shall  be  allowed  to  the  coal-pro- 
prietors in  account,  by  way  of  discount  on  the  like  part ;  and,  in  calculating  the  said 
sums  of  60,0001.  and  80,0001.,  the  coal-proprietors,  for  the  purpose  of  allowance  by 
way  of  discount,  shall  be  at  liberty  to  apply  the  surplus  money  of  any  one  year  towards 
the  deficiency  of  any  other  year.     It  being  hereby  agreed  that  such  discounts  shall  be 
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arrangement  so  made  with  the  Kiuiboii  Coal  Company  ,;  and,  in  conseijnence  thereof, 
the  directors  of  the  Creat  Western  Kaihvay  Company,  in  their  report  to  the  proprietors 
at  that  meeting,  which  was  hehl  [386]  on  the  15th  day  of  February,  1857,  made  the 
following  statement: — "The  question  of  rates  for  the  conveyance  of  coals  over  the 
Great  WcsternJines  having  been  raised  by  an  advertisement  and  circular  letters  which 
tend  to  mislead  the  proprietors,  and  to  impute  to  the  [387]  board  preferential  dealings^ 

respectively  allowed  on  an  average  calculated  over  the  whole  term  of  ten  years,  but 
shall  be  allowed  yearly,  as  they  accrue.  And  it  is  further  agreed,  that,  for  the 
purposes  of  this  agreement,  the  London  district  shall  be  taken  as  including  all  stations 
on  the  company's  railways  within  twenty-five  miles  of  Paddington,  or  on  any  branch 
the  junction  of  which  with  the  main  railway  is  within  twenty-tive  miles  of  the  said 
Paddington  station. 

5.  The  coals  to  be  sent  under  the  two  last  preceding  clauses  shall  consist  of  the 
best  quality  of  coal,  known  generally  as  "yard"  coal,  and  of  the  inferior  quality  of 
coal,  known  as  "  wall  and  bench  "  coal ;  and  these  qualities  of  coal  shall  be  sent,  under 
the  two  last  preceding  clauses,  in  the  proportions  following,  viz.  during  the  period 
Avhen  the  gross  revenue  shall  not  exceed  40,0001.  a  year,  in  the  proportion  of  two 
thirds  of  yard  coal  to  one  third  of  other  coals ;  during  the  period  when  the  gross 
revenue  shall,  or,  but  for  the  making  of  such  reduction  as  mentioned  in  clause  26, 
would,  exceed  40,0001.  a  year,  in  the  proportion  of  eleven  twentieths  of  yard  coal  to 
nine  twentieths  of  other  coals. 

6.  Subject  to  the  proviso  in  the  present  clause,  the  company  are  to  provide  and 
supply  to  the  coal-proprietors,  at  the  said  collieries,  coal-trucks  for  the  carriage  of  all 
coal  to  be  sent  over  the  said  railways  by  the  coal-proprietors,  either  under  the  preced- 
ing clauses,  or  to  any  stations  on  such  railways,  beyond  the  distance  of  fifty  miles 
from  the  said  junction  ;  and,  to  this  end,  the  company  are  on  each  working  day  to 
provide  and  supply  (without  requisition)  at  the  said  collieries,  coal-trucks  sufficient 
for  the  carriage  of  at  least  one  twenty-fourth  part  of  the  minimum  quantity  of  coal 
fixed  for  that  month  ;  and,  further,  whenever  notice  shall  have  been  given  to  their 
tratfic-manager,  not  later  than  the  Friday  of  any  week,  that  the  coal-proprietors  will 
during  the  ensuing  week  require  trucks  sufficient  to  accommodate  a  trattic  of  a  greater 
number  of  tons  than  one  twenty-fourth  part  of  the  current  monthly  minimum,  then 
the  company  are  on  each  working  day  of  the  week  so  ensuing  to  provide  coal-trucks 
to  accommodate  the  proportion  of  the  traffic  to  the  specified  extent,  provided  the 
number  of  tons  specified  do  not  exceed  25  per  cent,  of  the  quantity  of  coal  apportioned 
for  that  week  according  to  the  current  monthly  minimum,  beyond  which  it  is  to  be 
optional  with  the  company  whether  they  will  provide  trucks  or  not,  and  to  what 
extent.  And,  further,  if  at  any  time  this  agreement  shall  be  pai'tially  suspended, 
under  the  provisions  heicinafter  in  that  behalf  contained,  the  company  are  not,  during 
the  continuance  of  such  partial  suspension,  to  bo  bound  to  provide  and  supply  any 
coal-trucks  as  aforesaid  beyond  such  number  within  the  limits  aforesaid  as  shall  be 
actu.ally  reijuired,  by  some  such  weekly  notice  as  aforesaid,  to  be  supplied  during  the 
ensuing  week. 

7.  The  coal-trucks  are  to  be  supplied  at  the  said  collieries  with  such  order  and 
regularity  as  may  provide  generally  a  sufiicient  mmiber  for  the  average  of  the  working 
days  daring  the  week,  the  supply  not  being  delayed  on  the  one  hand,  or  too  quickly 
made  on  the  other  hand.  They  ai'C  to  lie  such  as  are  suitable  to  the  purpose,  and 
in  good  repair  and  condition,  and  the  coal-proprietors  arc  not  to  be  liable  for  tlieir 
maintenance  or  repair,  beyond  the  making  good  any  damage  or  injury  caused  to  the 
coal-trucks  by  tlieir  own  fault  or  neglect. 

8.  The  coal  is  to  be  loaded  into  the  coal-trucks  by  and  at  the  expense  and  risk  of 
the  coal-proprietors,  who  are  also  to  provide  all  that  is  necessary  for  the  puri)ose.  The 
coal-proprietors  arc  also  to  ])rovide,  and  maintain  in  good  order,  the  branch  railway 
and  sidings  aTid  other  conveniences  usual  and  necessary,  except  motive  ])ower  for 
loading  and  for  leading  the  coal  in  the  trucks  beyond  the  colliery  and  the  ]w\ni  wliere 
it  reaches  the  land  belonging  to  the  company  near  to  the  junction  with  the  comjiany's 
railway. 

9.  For  every  coal-truck  provided  by  the  company,  which,  after  having  been  for 
two  clear  working  days  properly,  und(M' the  sixtli  and  seventh  clauses  of  this  agreo- 
niciit   at  the  loading  place  of  tlic  coal  |iriiprictors,  ready  for  use  by  them,  shall  not  bo 
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the  directors  think  the  best  answer  to  such  misrepresentations,  industriously  pro- 
pagated to  serve  a  particular  object  at  this  moment,  will  be,  to  publish  an  authorised 
scale  of  the  rates,  as  well  as  the  particulars  of  the  system  which  is  in  opera-[388]-tiou, 
equally  and  impartially,  with  every  freighter  who  may  be  willing  to  transmit  coals 
over  this  railway.  It  will  be  appended  to  this  report  for  the  information  of  all  parties 
desirous  of  ascertaining  the  facts.     It  is  perfectly  true  that  a  retail  dealer  who  may 

loaded  and  ready  to  be  taken  away  by  the  company,  the  coal-propiielors  shall  pay 
a  demui-rage  of  2s.  for  any  time  not  exceeding  twenty-four  hours,  and  2s.  6d.  for  every 
twenty-four  hours  or  fraction  of  twenty-four  hours  beyond  the  first  twenty-four  hours 
of  detention,  to  be  reckoned  from  the  time  when  the  company  shall  first  be  ready,  and 
shall  by  their  ser\-ants  or  agents  in  that  behalf  offer  in  writing  to  take  away  the  same, 
until  it  shall  actually  be  loaded,  or,  which  shall  first  happen,  taken  away  unloaded. 
The  coal-proprietors  are  also  to  pay,  as  demurrage,  the  same  rate  of  charge  for  the 
trucks  at  the  unloading  stations,  where  the  company  shall  have  provided  depots  and 
conveniences  for  unloading  the  coal,  as  hereinafter  mentioned.  Excepting  always 
those  stations,  at  which  the  business  of  the  coal-proprietors  shall  be  conducted  by  a 
manager,  appointed  by  the  company  or  by  the  company's  superintendents  or  station- 
masters. 

10.  The  coal-trucks  so  provided  and  supplied  bj'  the  company  shall,  when  loaded, 
be  weighed  on  the  machine  at  the  colliery  in  the  presence  of  a  ser\'ant  of  the  coal- 
proprietors  and  of  a  person  to  be  appointed  and  paid  by  the  company,  which  person 
shall  give  a  receipt  to  the  coal-proprietors  for  the  quantity  so  ascertained ;  and  the 
correctness  of  such  receipt  shall  not,  unless  disputed  at  the  time  by  the  servant  of  the 
coal-proprietors,  afterwards  be  questioned  or  disputed  ;  and  the  company,  in  considera- 
tion of  the  special  notice  and  circumstances  of  this  agreement,  and  of  the  large  minimum 
quantity  of  coal  agreed  to  be  sent  over  their  railways,  undertake  to  be  responsible  for 
delivering  the  same  weight  (less  5  per  cent,  for  waste  and  breakage,  taken  upon  an 
average  in  each  month,)  to  the  agent,  or  others  appointed  to  receive  the  coal  on  the 
behalf  of  the  coal-proprietors  at  the  respective  unloading  stations.  And  the  company 
shall  with  their  own  engines  carry  the  said  coals,  and  deliver  them,  according  to  the 
consigimient  of  the  coal-proprietors,  to  and  at  the  Paddington  station,  or  to  and  at 
any  other  station  on  the  company's  lines  of  railway  lieyond  fifty  miles  from  the  afore- 
said junction  ;  and  the  company  shall  carry  and  deliver  the  same  with  despatch,  regu- 
larity, care,  and  attention,  and  shall  remove  the  loaded  waggons  from  the  sidings  at 
the  colliery  as  often  as  may  be  agreed  upon,  so  that  the  regular  working  of  the  colliery 
may  not  be  interrupted  by  reason  of  the  loaded  waggons  filling  up  the  sidings.  Pro- 
vided always  that  the  company  shall  not  be  bound  to  cai'ry  coal  for  the  said  coal- 
jiroprietors  upon  the  terms  of  this  agreement  under  any  circumstances  for  a  less 
distance  than  fifty  miles  on  their  railways ;  but  nothing  herein  contained  is  to  deprive 
the  coal-proprietors  of  tbeir  right  to  send  coal  at  the  ordinary  rates  of  carriage  for 
any  such  less  distance. 

11.  When  the  quantity  of  coals  sent  and  consigned  by  the  coal-proprietors  in  a 
month  to  stations  beyond  the  one  hundred  miles  before  mentioned,  shall  be  in  such 
proportion  as  would  produce  an  annual  gross  reveiuie  of  40,0001.  as  aforesaid,  the 
company  shall  not  be  bound  to  employ  for  the  can-iage  of  them  more  than  seven  trains 
in  each  week  ;  when  the  quantity  shall  be  in  such  proportion  as  would  produce  an 
annual  gross  revenue  of  60,0001.  as  aforesaid,  they  shall  not  be  bound  to  employ  more 
than  eleven  trains  in  each  week ;  and,  when  it  shall  be  such  as  would  produce  an 
annual  gross  revenue  of  more  than  80,0001.,  they  shall  not  be  bound  to  employ  more 
than  fourteen  trains  in  each  week,  so  as  to  insui'c  that  the  coal-trains  supplied  shall  in 
all  eases  be  fully  loaded. 

12.  The  company  are  to  deliver  the  coal  so  carried  by  them  under  this  agreement 
into  the  care  of  the  agents,  or  others  appointed  by  them  on  behalf  of  the  coal-proprietors 
for  receiving  the  same.  The  quantities  of  coal  from  time  to  time  carried  and  delivered 
for  the  coal-proprietors,  shall  be  correctly  weighed,  ascertained,  and  recorded,  at  the 
time  of  the  arrival  of  each  train,  by  the  agents  or  servants  of  the  company  and  of  the 
coal-proprietors  present,  if  any,  at  the  places  of  unloading  ;  and  the  result  then  arrived 
at  shall  not  be  afterwards  questioned  or  disputed  according  to  the  quantity  so 
recorded. 

13.  The  company  are  to  provide  for  the  coal-proprietors  in   their   stations   at 
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send  single  [389]  tiucks  of  coals,  or  coals  in  small  quantities,  whenever  he  pleases, 
without  engagement  or  oliligation  of  any  description  to  the  company,  pays  more  for 
the  single  truck  than  the  freighter  who  engages  to  provide  full  train  loads  adapted  to 
the  power  of  the  engine,  sent  at  [390]  all  seasons  of  the  year,  and  for  a  stipulated 
annual  amount  of  freight  paj'able  to  the  company.  The  (luestion  really  is,  whether 
such  rates  are  disproportional  or  otherwise,  and  the  publication  of  the  scale  will  be 

Paddington  and  at  such  other  of  the  stations  upon  the  company's  railways,  within  the 
limits  of  this  agreement,  as  the  coal-proprietors  shall  from  time  to  time  appoint,  by 
notice  in  writing  to  the  company's  traffic-manager,  so  far  as  the  station  and  available 
room  of  the  company  then  existing  and  the  convenience  of  all  the  coal-consignoi's  will 
severally  admit  of,  having  regard  to  the  general  traffic  at  such  stations,  as  to  which, 
any  question  shall,  in  case  of  dispute,  be  referred  to  the  standing  referee,  good  and 
sufficient  and  convenient  depots  or  store  places  for  the  separate  storing  and  keeping 
of  the  diflerent  kinds  of  coal  so  sent ;  and  are  also  (to  the  like  extent)  to  provide  for 
their  use,  in  common  with  the  other  coal-consignors,  sufficient  space  for  the  convenient 
unloading,  receiving,  and  discharging  of  the  coals ;  and  the  coal-proprietors,  in  con- 
sideration, of  the  terminal  charge  hereinbefore  referred  to,  are  to  have  the  use  of  the 
same  respectivel}',  under  proper  regulations,  for  the  receiving,  unloading,  storing, 
selling,  and  loading  of  the  coal  so  sent,  and  to  have  free  access  thereto  for  themselves 
and  their  agents  and  servants  and  others  duly  authorised  by  them  in  that  behalf,  at 
all  reasonable  hours  for  all  or  any  of  these  purposes. 

14.  The  company  are  also  to  provide  at  the  stations  last-mentioned,  for  the  use  of 
the  coal-proprietors,  in  common  with  the  other  coal-consignors,  and  to  allow  them  and 
their  agents  and  servants  and  others,  by  their  authority,  under  proper  regulations, 
access  to,  and  use  of,  the  sidings  already  made,  or  which  may  hereafter  be  made  by 
the  company  to  attbrd  access  to  the  said  depots  respectively,  and  the  weighing- 
machines  thereat,  and  also  at  the  Paddington  station,  desks,  and  all  other  office-fittings 
and  furniture  for  offices,  and  are  at  all  times  to  keep  the  same  respectively  in  good 
repair  and  working  order,  at  their  own  expense,  except  that  the  expense  of  repairing 
and  making  good  any  damage  or  injury  caused  by  the  act  or  default  of  any  of  the 
agents  or  servants  appointed  by  or  acting  for  or  on  behalf  of  the  coal-proprietors  shall 
be  paid  for  by  the  said  coal-propi'ietors. 

1.5.  The  company  are  to  engage  and  provide  a  general  coal-manager,  at  the 
Paddington  station,  for  the  purpose  of  selling  the  coals,  keeping  the  accounts,  and 
generally  managing  the  whole  of  the  coal  business  at  that  station  ;  and  also  to  appoint 
a  sufficient  and  complete  staff  of  clerks  and  other  persons  (who  are,  however,  to  be 
the  agents  and  seivants  of  the  coal-])roprietors)  necessary  for  conducting  the  Ijusiness 
of  unloading,  stacking,  selling,  distrii)uting,  and  disposing  of  the  coals,  and  collecting 
and  receiving  the  prices  thereof ;  also  to  pi-ovide,  by  hire  or  otherwise,  the  requisite 
horses,  carts,  and  other  things  noces.sary  for  the  weighing  and  delivering  of  the  same. 

16.  The  company  are  from  time  to  time  to  have  the  appointing,  removing,  and 
dischaiging  of  the  said  general  coal-manager  and  of  all  the  said  stall',  without  any 
right  on  the  part  of  the  coal-proprietors  to  interfere  therein  ;  and  are  from  time  to 
time  to  cau.se  such  security  to  be  given  by  each  person  so  appointed  for  their  faithful 
accounting  to  the  com])any  and  to  the  coal-proprietors,  as  the  company  may  think 
necessary  ;  and  to  appoint  and  prescribe  the  several  duties  and  functions  of  such 
manager  and  stall',  and  iix  and  determine  their  respective  wages  and  salaries.  But 
such  general  coal-manager  and  stall',  or  any  individual  thcicof,  shall  l)e  removed  in- 
the  said  company,  upon  the  coal  pio])rietoi'S  ccitifying  in  wi'iting,  stating  therein 
reason.iblo  giouiids  for  so  certifying,  that  the  said  general  coal  manager,  or  any  one 
01-  mon;  of  his  stall',  are  or  is  unfit  or  incompetent,  or  neglect  to,  or  do  not  ])roperly, 
discharge  the  duties  or  functions  to  be  performed  by  them  or  him  respectively. 

17.  The  geneivd  coal-manager  and  stall'  may  act  for  the  other  coal-consignors 
besides  the  other  coal-proprietors :  they  are  to  bo  considered  and  treated  as  acting 
solely  for  the  coal-proprietors,  and  as  their  individual  agents  and  servants,  and  not 
as  the  agents  and  servants  of  the  company,  or  of  any  of  the  other  coal-consignois  ; 
and  the  coal-proprietors  arc  to  be  solely  lionnd  by,  and  answerable  for,  the  contracts 
and  representations,  acts,  and  defaults,  of  the  coal-manager  and  stall"  when  dealing 
with  the  (;oal  of  the  coal-[)roi)rietors. 

Its.  The  general  coal-manager  is  to  make  for  and  on  behalf  of  tlie  coal-proprietors, 
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the  best  mode  of  testing  it.  The  directors  can  say  with  [391]  confidence,  that  their 
sole  object  has  been  to  secure  to  the  lines  the  utmost  amount  of  freight  from  coals 
carried  in  the  manner  most  economical  and  remunerative  to  the  proprietors,  and  upon 
one  uniform  principle,  applicable  alike  to  all,  and  recognized  as  just.  It  was  [392] 
sanctioned  by  the  highest  opinion  of  counsel  immediately  after  the  last  February 
meeting  ;  and  the  s_vstem  has  since  been  confirmed  as  legal  by  a  recent  decision  of  the 

and,  if  he  shall  find  it  more  economical  or  convenient  so  to  do  for  them,  in  common 
■with  other  coal-consignors,  all  the  necessary  arrangements  at  Paddington  station  for 
the  sale  and  delivery  from  the  depots  there  of  the  coal ;  and,  for  this  purpose,  may, 
if  so  authorised  by  the  company,  hire  or  contract  for  the  use  of  all  necessary  horses, 
waggons,  carts,  trucks,  harness,  shovels,  sacks,  tools,  and  other  requisites  for  such  sale 
and  delivery,  the  expense  of  which  is  to  be  defrayed  as  hereinafter  mentioned. 

19.  The  general  coal-manager  is  also  to  cause  to  be  kept  at  the  Paddington  station 
all  usual  and  proper  books  of  accounts,  and  to  cause  full  and  accurate  entries  to  be 
made  therein  of  all  sales  and  deliveries,  moneys  received,  and  disbursements,  and  all 
other  transactions  relating  to  the  sale  and  delivery  of  the  coal-proprietors'  coal,  and 
the  receipt  of  the  proceeds  thereof  :  the  coal-proprietors,  either  personally  or  by  their 
agents  duly  authorised  for  that  purpose,  are  to  have  the  right,  at  all  reasonable  hours, 
to  inspect  or  examine  all  or  any  entries  in  the  books. 

20.  The  company  are  to  aftord  all  facilities  and  give  all  assistance  in  their  power 
for  enabling  the  coal-proprietors,  as  regards  the  Paddington  station,  through  and  by 
means  of  the  personal  services  of  the  general  coal-manager  and  his  staff,  and,  as  regards 
every  other  station,  within  the  limits  of  this  agreement,  through  and  by  means  of  the 
services  of  the  manager  and  staff  at  such  station,  by  whomsoever  appointed,  to  manage 
the  sale  and  realise  the  proceeds  of  the  coal  of  the  coal-proprietors,  and  are  to  use  all 
means  in  their  (the  company's)  power  for  putting  all  the  coal-consignors  on  an  equal 
footing,  and  affording  the  like  conveniences  and  advantages  to  all  without  favour  or 
•distinction. 

21.  The  coal-proprietors  are  to  have  the  continued  use  of  the  several  depots,  offices, 
and  plant  for  the  purposes  of  this  agreement ;  and  all  the  provisions  of  this  agreement, 
as  to  the  keeping,  selling,  and  delivering  the  coal  at  and  from  the  same,  are  to  continue 
in  force  for  a  period  of  twenty  weeks,  if  necessary,  after  this  agreement  shall  in  other 
respects  have  been  terminated,  in  order  to  aflbrd  the  coal-proprietors  sufficient  time 
for  selling  off,  or  removing  the  coal  then  in  store  ;  and  accounts  aie  to  be  kept  and 
balance-sheets  made  out  and  delivered  and  adjusted  for  this  extra  period  upon  the 
same  principle  and  in  the  same  maimer  as  the  accounts  and  balance-sheets  respectively 
hereinafter  mentioned. 

22.  The  company  are,  from  time  to  time,  to  pay  and  discharge  all  the  charges  and 
expenses  arising  out  of  and  incident  to  the  unloading,  storing,  selling,  and  delivering 
at  and  from  the  Paddington  station,  of  all  the  coal  consigned  by  the  coal-consignors 
respectively  to  that  station,  that  is  to  say,  the  salaries  and  wages  of  the  general  coal- 
manager  and  of  the  staff  as  aforesaid,  and  also  the  charges  and  expenses  of  hiring  or 
otherwise  providing  horses,  wagons,  carts,  trucks,  sacks,  harness,  shovels,  tools,  books, 
papers,  and  other  requisites  for  conducting  the  business  of  unloading,  storing,  selling, 
and  distributing  the  coals  :  also  any  moneys  paid  or  expended  for  making  good  or  by 
way  of  compensation  for  damage  or  injury  caused  by  the  default  or  neglect  of  anv  of 
the  .said  staff,  and  in  respect  of  the  tax  or  duty  payable  on  coal,  and  in  general  in  or 
incident  to  the  doing  of  all  things  necessary  or  proper  to  be  done  for  the  unloading, 
storing,  keeping,  selling,  weighing,  loading,  and  delivering  coal,  and  receiving  and 
collecting  the  price  thereof,  as  hereinafter  mentioned. 

2.3.  The  company  are  to  keep  a  separate  account,  as  far  as  practicable,  of  each  of 
these  vaiious  charges  and  expenses  in  each  half-year  against  the  several  consignors, 
which  are  to  be  paid  by  the  several  coal-consignors  respectively  ;  and  those  charges 
and  expenses  which  cannot  be  so  separately  ascertained  shall  be  taken  and  charged 
rateably  among  all  the  coal-consignors  according  to  the  quantity  of  coal  which  they 
may  respectively  during  that  half-j'ear  have  consigned  to  the  Paddington  station  ; 
and,  subject  to  the  next  clause,  the  coal-consignors  shall  pay  the  same  accordingly. 
But  the  company  shall,  out  of  or  towards  such  charges  and  expenses,  pay  or  bear  the 
sum  of  2001.  a  year  towards  the  salary  of  the  general  coal-manager,  who,  in  that 
capacity,  will  perform  several  duties  on  behalf  of  the  company,  and  also  the  sum  of 
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court  of  Common  Pleas  (referring  to  Oxlade's  case,  ante,  vol.  i.,  p.  454).  To  this 
principle  [393]  the  directors  feel  it  their  duty  to  adhere  ;  and  they  will  rejoice  to  find 
th.it  it  is  extensively  adopted  by  the  Somersetshire,  Forest  of  Dean,  and  all  other 
collieries,  whether  large  or  small,  under  arrangements  with  this  company  similar 
to  that  which  is  now  in  force  with  [394]  the  Kuabon  Coal  Company."  10.  The 
graduated  scale  refeired  to  in  this  report,  was  a  scale  which  had  been  prepared 
and  arranged  for  the  express  purpose  of  enabling  other  persons  interested  in 
collieries  in  any  other  districts,  to  carry  on  an  extensive  traffic  in  coals  upon 
[395]  similar  terms  and  conditions,  even  with  a  lesser  quantity  than  that  which  had 
been  agreed  with  the  Kuabon  company  to  send,  and  such  scale  was  calculated,  as  I 
believe,  to  afford  to  all  consigners  equal  and  fair  advantages  in  respect  of  carriage  and 
freight  of  coal  over  [396]  any  of  the  railways  of,  or  worked  in  connection  with, 
the  railways  of  the  Great  Western  Railway  Company.  11.  The  following  is  a  copy 
of  such  graduated  scale,  which  was  extensively  circulated,  and  was  communicated  or 

501.  a  year  towards  the  salary  of  each  clerk  employed  by  or  acting  under  such  coal- 
manager  in  collecting  the  price  of  coals  sold,  who  will  to  that  extent  be  necessary  and 
required  for  the  collection  and  protection  of  the  company's  freights  earned  by  the 
carriage  of  such  coals. 

24.  The  total  sums  appropriated  to  the  coal-proprietors,  as  aforesaid,  in  respect  of 
compensation  foi-  damage  or  injury,  under  clause  22,  and  also  the  said  charges  and 
expenses  at  the  Paddington  station,  are  to  be  debited  to  the  coal-proprietors,  in  the 
quarterly  statements  of  accounts,  and  are  to  be  re-paid  to  the  company  by  them,  as 
hereinafter  mentioned. 

25.  The  rate  of  charge  by  way  of  freight  for  all  the  coal  carried  by  the  company 
and  delivered  under  this  agreement  beyond  the  one  hundied  miles  before  mentioned, 
is  to  be  seven-sixteenths  of  a  penny  per  mile  per  ton  of  21  cwt.  of  112  lbs.  received  at 
the  loading-place,  to  lie  computed  from  such  loading-place,  subject  to  increase  or  reduc- 
tion as  hereinafter  mentioned  ;  and  this  charge  shall  be  in  full  of  all  rates,  tolls,  and 
charges  of  the  company,  except  those  hereinafter  mentioned  for  trucks  and  terminals, 
and  transfer  from  tlie  narrow  to  the  liroad  gauge,  up  to  the  time  of  delivery  of  such 
coal  at  the  coal-depots,  to  be  provided  as  aforesaid. 

26.  In  case  at  any  time  during  this  agreement  the  average  selling  price  of  the 
coal  of  the  proprietors  at  Paddington,  to  be  ascertained  as  next  hereinafter  mentioned, 
should  exceed  the  sum  of  2.3s.  6d.  per  ton  for  the  first  quality  or  yard  coal,  or  shall 
exceed  the  sum  of  22s.  6d.  per  ton  for  the  second  ([uality  or  wall  and  bench  coal, 
then,  in  respect  of  the  coal  on  which  there  shall  be  such  express  price,  the  rate 
of  charge  per  ton  for  the  carriage  of  such  coal  from  the  coUieiies  to  the  Paddington 
station  under  this  agreement,  shall  be  increased  by  one  half  of  such  excess  price  ;  and, 
in  every  yeai'  in  which  theie  shall  be  such  an  increase  in  the  rate  of  chai-ge,  the  gross 
reveinie  of  40,0(.)0l.,  G0,000l.,  or  80,00(il,,  as  tlic  case  may  be,  to  be  provided  in  that 
year  by  the  coal-proprietors,  shall  Ije  increased  in  like  proportion  (that  is  to  say)  bv  a 
sum  equal  to  the  amount  of  the  increase  made  by  virtue  of  the  present  clause  in  the 
charges  payable  to  the  company  duriiig  the  same  year;  and  if,  on  the  other  hand,  the 
average  selling  price  of  the  said  coal  shall  be  less  than  21s.  Gd.  per  ton  for  the  first 
quality,  or  less  than  20.s.  Gd.  per  ton  foi'  the  second  quality,  then,  in  respect  of  the 
coal  on  which  there  shall  be  such  diminution  of  price,  the  late  of  charge  per  ton  for 
the  whole  distance  to  the  Paddington  station  sliall  lie  reduced  by  one  half  the  difi'er- 
ence  per  ton  for  the  time  being  between  such  res[)ective  prices  of  21s.  Gd.  and  20s.  Gd., 
or  either  of  them,  as  the  case  may  be,  and  the  averagi;  selling  ])rice  ;  and  every  year 
in  which  there  shall  be  such  reduction  in  the  rate  of  charge,  the  gro.ss  revenue  of 
40,0001.,  G0,000l.,  or  .S{),(JU()1.,  as  the  case  may  be,  to  be  ])rovi(Jed  in  that  year  l)y  the 
coal-proprietors,  shall  lie  reduced  in  like  ])roportiou  (that  is  to  .say)  by  a  sinn  etjual  to 
the  amount  of  the  reduction  made  by  virtue  of  the  present  clause  from  the  charges 
payable  to  the  company  dining  the  same  year.  Provided  always,  tliat  the  selling 
price  shall,  for  the  purpose  of  this  clause  and  this  agreement,  be  considered  never  less 
than  li)s.  per  ton  for  coals  of  the  iirst  fpiality,  and  hSs.  per  ton  for  coals  of  the  second 
quality.  Provided  also,  and  it  is  further  agreed,  that  no  reduction  or  advance  shall 
be  made  in  the  i-ate  of  charge  for  the  carriage  of  the  coal  from  the  collieries  to  stations 
other  than  Paddington,  whatever  may  be  the  selling  price 

27.  The  average  selling  price  for  the  time  being  of  the  first  and  second  (|ualitic3 
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became  known  to  all  persons  [397]  interested  in  the  coal  traffic  passing  upon  any  of 
those  railways,  and,  among  others,  to  the  complainants  and  other  coal  proprietors  of 
the  Forest  of  Dean  : — 


[398]  Statement  of  Total  Charge  per  Ton  for  Coals  over  the  Great  Jrestern  Lines 
referred  to  in  the  foregoing  Report : — 


Contract  charge  in  full  train  loads,  for  distances'] 
exceeding  100  miles.  Total  freight  50001.  and  [■ 
upwards  per  annum  for  a  term      .         .         .         .J 

Ketail  charge,  in  single  trucks,  for  distances  exceed- 1 
ing  50  miles,  without  any  engagement  for  quan-  - 
tity  or  time J 


Per  Ton  per  Mile. 


Freight. 


7/16ths 
of  a  penny. 


8/16ths 
of  a  penny. 


Use  of  Wagon. 


l/16th 
of  a  penny. 


2/16ths 
of  a  penny. 


Additional  charge  in  each 
case  for  terminals  and 
other  expenses   . 

Thus,  the  total  charge,  in- 
cluding freight,  wagon- 
hire,  and  other  expenses, 
is,  for 

Somersetshire  coal — 

Distance  12-1  miles  from 
Radstock  to  Paddington  . 

Forest  of  Dean  coal — 

Distance  128  miles  from 
Bullo  Pill  to  Padding- 
ton   

[This  may  be  varied,  to  some 
extent,  by  South  "Wales 
railway  charges  over  their 
line.] 

Korth  Wales  Coal- 
Distance    198   miles    from 
Ruabon  to  Paddington    . 


Contract  Charge,  Freight  exceeding 
per  Anniun. 


40,0001. 


s.    d. 


0     3 


5     5 


30,0001.  20,0001.  15,0001.  10,0001.  5,0001, 


s.    d. 


0     6       0     9 


5     8 


5     7       5  10 


8    6 


8     9 


5  11 


6     1 


9     0 


s.    d. 


1    0 


s.    d. 


13       16 


6     2 


6     4 


9    3 


6     5 


6     7 


9    6 


6     8 


6  10 


9     9 


Retail 
charge 
for  small 
quanti- 
ties. 


S.      d. 


1     6 


8     0 


8     2 


11  10 


of  coal  of  the  proprietors,  is  to  be  ascertained  by  taking  at  the  end  of  each  month  the 
actual  average  of  the  selling  prices  of  all  coals  of  each  kind  sold  by  them  at  the 
Paddington  station,  and  delivered  in  or  near  the  metropolis  (adding  2s.  per  ton  to  the 
price  of  any  coal  that  may  be  sold  to  persons  carting  it  away  from  the  station)  during 
that  month,  and  the  result  so  arrived  at  is  to  be  assumed,  for  the  purposes  of  all 
calculations  under  this  agreement,  to  be  the  average  selling  price  of  their  coals  for 
that  month.  The  price  at  which  coal  is  to  be  sold  under  this  agreement  is  to  be  fixed 
from  time  to  time  between  the  company  and  the  coal-proprietors ;  and,  if  any  dis- 
pute should  arise  in  fixing  such,  or  in  arriving  at  the  average  selling  price  as  above 
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[399]  1--  No  coals  are  delivered  to  or  received  liy  the  (lieat  Western  Railway 
L'oinpaiiy  at  BuUo  or  Lydiiey,  neither  of  those  places  being  on  any  of  the  lines  of  the 
Great  \Vesterii  railway,  but  upon  the  line  of  the  South  Wales  railway,  over  which 
the  Great  Western  Railway  [400]  Company  has  only  such  interest  and  limited  share 
in  the  working  and  iiianagement  of  the  tratlic  passing  over  it  as  hereinafter  particularly 
mentioned  ;   13.  The  working  of  all  the  traffic  passing  upon  or  over  any  part  of  the 

mentioned,  such  dispute  is  to  be  determined  by  the  standing  referee  hereinafter 
mentioned  ;  but  the  average  selling  pi-ice  is  not  to  be  ascertained  or  affected  by  the 
selling  prices  at  other  stations  than  Paddington. 

28.  Whenever  the  price  at  which  the  two  qualities  of  coal  hereinafter  described, 
or  either  of  them,  can  be  sold  at  the  Paddington  station,  shall  fall  below  19s.  and  18s. 
per  ton  respectively  (the  question  of  price  being  in  the  event  of  dispute  decided  liy 
the  standing  referee  hereinafter  mentioned)  it  shall  be  at  the  option  of  either  of  the 
),arties  hereto,  by  notice  to  that  efl'ect  given  to  the  other  of  them,  partially  to  suspend 
this  agreement  until  such  time  as  the  average  selling  prices  shall  again  be  equal  to,  or 
more  than,  19s.  and  18s.  respectively,  and  thereupon  this  agreement  shall  be  partially 
suspended  accordingly,  the  incidents  and  results  of  every  such  partial  suspension 
being  those  which  are  defined  or  referred  to  in  clause  35.  Bnt  the  full  performance 
of  this  agreement  shall  be  again  resumed,  as  of  course  and  without  formal  notice,  on 
its  being  certified  by  the  general  coal-manager  to  the  coal-proprietors  and  the  company 
respectively,  that  the  average  selling  prices  have  risen  to  or  above  such  several 
amounts  as  last  aforesaid. 

29.  The  coal-proprietors  are  to  pay,  in  addition  to  the  said  rates,  by  way  of  freight 
for  carriage,  a  sum  of  Is.  per  ton,  in  respect  of  all  the  coal  carried  and  delivered  for 
them  under  this  agreement  to  any  station  within  the  London  district,  as  defined  in 
the  fourth  clause  of  this  agreement,  and  for  coal  carried  and  delivered  to  any  shorter 
distance  (exceeding  one  bundled  miles  as  aforesaid)  at  the  same  proportionate  rate  per 
mile  Is.  bears  to  197  miles,  as  a  commuted  charge  for  the  use  of  trucks ;  and  the  coal- 
proprietors  are,  in  respect  of  all  coal  carried  and  delivered  to  and  at  any  railway 
station  under  this  agreement,  to  pay  a  further  sum  of  Id.  per  ton  for  the  transfer 
from  the  narrow  to  the  broad  gauge,  when  it  shall  be  so  transferred,  and  a  further 
sum  of  "id.  per  ton  by  way  of  a  commuted  terminal  charge  for  the  use  of  the  sidings, 
depots,  offices,  and  for  shunting  the  waggons  at  the  respective  stations,  and  for  all 
othei-  conveniences  and  advantiiges  oflercd  by  the  compaTiy,  and  in  addition  to  those 
defined  by  clause  13.  It  is  understood  and  agreed  that  the  above  terminal  charge  is 
made  for  the  accommodation  of  the  iniloading  sUitions  alone,  inasmuch  as  the  loading- 
place  will  be  on  the  property  of  the  coal-propiietors,  who  are  there  to  receive  and 
form  the  trains,  subject  as  to  the  positions  and  number  of  trucks  in  a  train  to  revision 
by  the  company,  and  there  to  perform  all  the  work  usually  included  in  terminal 
charges,  and  who  are  also  to  maintain  at  their  own  cost  the  bianch  line  and  its  sidings 
and  conveniences  leading  to  the  junction  with  the  company's  I'ailway,  and  although 
the  company's  charge  for  cai'rying  the  coal  is  to  commence  from  the  loading-pl;ice, 
calculated  a.s  one  mile  from  Rnabon  station. 

30.  In  case  in  any  month  during  the  (^ontiiniance  of  this  agreement,  and  subject 
to  the  incidents  and  results  of  any  pai'tial  suspension  as  hereinafter  mentioned,  the 
coal-propiietors  shall  send  over  the  railways  under  this  agi'eemcnt  a  less  luimber  of 
tons  than  that  arianged  as  the  minimum  for  that  month  as  hcrcinbi^fore  mentioned  in 
cbiusos  3  and  1,  they  arc,  nevertheless,  to  pay  for  carriage  such  a  sum,  calculated  on 
the  previous  month's  work  in  accordance  with  clauses  3,  4,  aTid  2G,  as  would  be  payable 
on  that  mininuun  luimbei-  of  tons  if  actually  sent  by  them  over  one  hundred  miles; 
and  in  like  maimer  in  case  in  any  half-year  during  the  continuance  of  the  agreement 
the  totid  of  the  receipts  by  the  company  foi'  carriage  shall  be  less  than  the  miin'mum 
amoiuit  duo  for  such  half-year,  in  accordance  with  the  conditions  contained  in 
clauses  3,  4,  and  20,  then,  subject  to  the  incidents  and  results  of  a  jjartial  suspension, 
they  are,  nevertheless,  to  pay  that  mininuun  auio\uit  as  if  the  coal  had  been  actually 
sent  during  that  half-year  over  one  hundred  miles  as  before  mentioned,  subject  in 
each  case  to  the  jiiovisions  herein  contained  for  relieving  the  coal-])ro])rietors  fi'om 
their  oliligations  in  this  respect  under  certain  circumstances;  but  the  coal  pioiirictors 
aie  to  be  allowed  to  send  at  any  time  or  times  during  the  continuance  of  this  agree- 

C.  P.  XIX.— 6 
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South  AVales  railway,  to  or  from  the  Great  [401]  Western  railway,  including  therein 
the  traffic  of  coals,  is  managed  and  conducted  liy  and  thiough  the  medium  of  a  joint 
committee,  consisting  of  five  directors  of  the  South  AVales  Railway  Company  and  five 
directors  of  the  Great  ^Vestern  Railway  Company  ;  and  such  [402]  joint  committee 
is  an  independent  and  distinct  body,  the  existence  and  constitution  of  which  is  recog- 
nised and  sanctioned  by  act  of  parliament ;  and  the  Great  Western  Railway  Company 

ment,  carriage  free,  so  much  coal  as  shall  be  sufficient  to  make  up  the  short  quantity 
for  the  carriage  of  which  they  shall  have  paid  under  this  clause  in  previous  years. 

31.  As  regards  coal  sent  by  the  coal-proprietors  over  the  company's  railways 
between  the  respective  distance  of  -50  miles  and  100  miles  from  the  junction  before 
mentioned,  the  coal-proprietors  shall  pay  to  the  company'  for  the  carriage  of  such 
coals  the  sum  of  3s.  9cl.  per  ton,  or  a  sum  calculated  at  the  rate  of  five-eighths  of  a 
penny  per  ton  per  mile,  whichever  shall  be  the  less  amount,  and  also  4d.  per  ton  for 
the  hire  of  trucks  for  the  whole  distance,  in  lieu  of  all  the  rates  and  charges  herein- 
before provided  for,  and  in  addition  thereto  2d.  a  ton  for  terminal  charges,  and  Id. 
per  ton  for  the  transfer  of  gauge,  when  actually  tran.sf erred  ;  but  it  is  agreed  that  the 
coals  sent  under  this  clause  shall  not  be  taken  into  account  in  any  way  in  making  up 
the  minimum  (juantities  agreed  to  be  sent  under  clauses  3  and  4,  or  in  pi'oducing  the 
gross  annual  revenue  in  clauses  3,  4,  26,  and  30  of  this  agreement. 

32.  As  regards  all  coals  of  the  coal-proprietors  sent  and  consigned  over  the 
company's  railways  to  the  Paddiugton  station  under  this  agreement,  and  in  considera- 
tion of  the  large  minimum  quantities  agreed  to  be  sent  on  the  railway,  an  allowance 
shall  be  made  by  the  company  to  the  coal-proprietors  equal  to  one  half  of  the  company's 
chaiges  for  the  freight,  terminals,  waggon-hire,  and  break  of  gauge,  on  all  coals  in 
respect  of  the  sale  of  which  any  bad  debts  shall  have  been  made  by  the  coal- 
proprietors. 

33.  If  at  any  time  during  the  continuance  of  this  agreement  the  coal-proprietors 
shall  be  prevented  from  sending  any  quantity  of  coal  over  the  railway  by  reason  of 
any  fault  or  neglect  of  the  company  or  their  servants,  the  coal-proprietors  shall  not 
be  answerable  to  the  company  foi-  any  deficiency  which  may  be  thereby  caused  in  the 
monthh'  or  half-j'early  quantities  sent  by  them  over  the  railways,  and  shall  be  relieved 
from  their  obligations  in  that  respect  to  the  extent  by  which  such  deficiency  shall  be 
caused  bj'  such  fault  or  neglect. 

34.  If  at  any  time  during  the  continuance  of  this  agreement  the  coal-proprietors 
shall  be  prevented  from  working  their  collieries  and  mine.s,  either  wholly  or  to  such 
extent  as  may  be  necessary  for  their  sending  over  the  railways  beyond  the  aforesaid 
distance  of  100  miles  a  minimum  monthly  quantity  for  the  time  being  at  the  least,  by 
reason  of  a  strike  of  or  inability  to  obtain  workmen,  or  of  the  collieries  or  mines  becoming 
flooded,  or  of  any  extensive  fault,  accident,  or  any  circumstance  of  a  substantial 
character,  it  shall  be  at  the  option  of  the  coal-proprietois,  by  notice  in  writing  to  the 
company  to  that  effect,  pai'tially  to  suspend  this  ageeement  until  such  time  as  the 
cause  so  preventing  the  cariying  out  of  this  agreement  shall  have  ceased  to  operate  ; 
and  thereupon  this  agreement  shall  be  partially  suspended  accordingly,  the  incidents 
and  results  of  every  such  partial  suspension  being  those  which  are  defined  or  referred 
to  in  clause  3.5.  But  the  full  performance  of  this  agreement  shall  be  again  resumed 
upon  the  said  cause  ceasing  to  opei-ate,  and  the  coal-proprietors  shall  forthwith  give 
notice  of  the  cessation  of  such  cause  to  the  traffic-manager  of  the  company. 

3.5.  In  all  cases  in  which  under  any  of  the  provisions  hereof  this  agreement  shall 
be  partially  suspended,  the  coal-propiietors  shall  be  relieved  during  the  period  of  such 
partial  suspension  fi'om  their  obligation  or  liability  to  provide  for  the  company  such 
yearly  gross  revenue  as  hereinbefore  mentioned,  that  is  to  .say,  whether  or  not  any 
coal  shall  during  any  such  period  be  actually  sent  bv  the  coal-proprietors  over  the 
company's  railways  bevond  the  aforesaid  distance  of  100  miles,  the  coal-proprietors 
shall  be  deemed  and  taken  to  have  so  sent  the  minimum  during  each  month  of  the 
same  period,  and  aftei'  a  corresponding  rate  for  any  week  or  day  thereof,  taking  the 
minimum  in  each  instance  as  that  in  force  at  the  time  of  the  commencement  of  the 
partial  suspension.  But,  in  other  respects,  the  provisions  of  this  agreement  shall 
continue  in  force  notwithstanding  any  such  partial  suspension  thereof. 

36.  In  the  case  of  aiy  such  partial  suspension,  the  peiiod  during  which  this  agree- 
ment is  to  continne  in  force  is  to  be  extended  with  the  same  provisions  and  condition^ 
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and  the  lioard  of  that  oonipany,  have  no  power  of  themselves  to  leguhxte  au}'  [403] 
tralhc  passing  over  the  South  Wales  railway  or  any  part  thereof,  or  to  fix  or  alter 
the  rates  or  charges  for  the  carriage  of  the  same,  hut  such  rates  and  charges  are  fixed 
by  the  said  joint  committee  quite  independent  of  any  rates  or  charges  paid  or  made 
by  [404]  the  Great  Western  Railwaj^  Company  for  or  in  respect  of  the  traffic  over 
their  own  proper  lines  of  railway  ;  and  it  was  for  this  reason,  that,  in  the  statement 

as  during  the  last  half-year  of  the  original  term,  for  a  further  term  equal  to  that 
during  which  such  partial  suspension  shall  have  existed,  and  so  on  each  occasion  of 
such  partial  suspension. 

37.  If  the  coal-proprietors  shall  become  bankrupt  or  insolvent,  or  if  they  shall  for 
the  space  of  six  calendar  months  wholly  omit  to  send  any  coal  over  the  compan3''s 
railways  under  this  agreement,  whether  in  consequence  of  a  partial  suspension  as 
before  mentioned,  or  of  a  breach  of  covenant  on  their  parts,  the  company  may  give 
to  the  coal-proprietors,  provided  such  omission  be  not  caused  by  or  be  in  consequence 
of  any  act  or  default  of  the  company,  three  months'  notice  in  writing,  requiring  them 
to  resume  the  sending  coal  over  the  railways  under  this  agreement  beyond  the  afore- 
said distance  of  100  miles;  and  if  they  shall  not,  during  four  weeks  thence  next 
ensuing,  send  over  the  railways  be^'ond  such  distance  a  full  and  proper  quantity  of 
coal  under  this  agreement,  the  company  may  thereupon,  by  a  further  notice  in  writing, 
absolutely  determine  and  put  an  end  to  this  agreement ;  but  such  notice  and  deter- 
mination are  to  be  without  prejudice  to  the  rights  and  remedies  of  the  company  in 
respect  of  any  previous  breach  of  covenant  by  the  coal-proprietors. 

38.  The  clerks,  collectors,  or  other  persons  receiving  the  same  are  to  pay  over  to 
the  company  the  moneys  from  time  to  time  received  as  the  price  of  coal  of  the  coal- 
pioprietors  sold  at  or  from  the  Paddington  station. 

39.  Within  fourteen  days  after  the  expiration  of  each  month,  the  company  are 
to  pay  over-,  by  way  of  advance  to  the  coal-proprietors,  in  such  manner  as  the  coal- 
proprietors  may  from  time  to  time  direct,  three-fourths  of  the  net  value  of  their  coal 
consigned  to  the  Paddington  station,  after  deduction  of  the  charges  for  freight, 
trucks,  terminals,  transfer  from  narrow  to  broad  gauge,  and  of  coal  depot  expenses  at 
Paddington,  calculated  at  the  rate  of  sales  during  the  previous  month  ;  and,  for  the 
purpose  of  such  estimate,  the  said  coal  depot  expenses  for  that  month  are  to  be 
assumed  to  have  been  at  the  same  rate  as  for  the  month  preceding,  the  amount  of 
which  shall  be  calculated  by  the  company  as  nearly  as  may  be  accordingly  to  their 
judgment  and  belief,  and  within  fourteen  days  after  the  end  of  each  month. 

40.  The  (^onipaii}'  are  to  make  out  and  to  deliver  or  send  to  the  coal-proprietors 
within  twenty-one  days,  a  full,  clear,  aTid  correct  account,  under  this  agreement,  foi' 
each  such  month,  shewing  therein  for  each  week  the  number  of  tons  carried,  the 
respective  distances  to  which  they  wei'e  can-ied,  the  deficii^ncy  (if  any)  of  the  week 
charged  for,  though  not  carried,  the  tonnage-rate  for  that  week,  the  amount  of  the 
charges  upon  the  number  of  tons  carried,  and  on  the  furlhei'  quantit\'  so  charged  for, 
the  demurrage  (if  any),  and  any  other  special  expenses  chargeable  against  the  coal- 
proprietors,  the  amount  received  by  the  company,  and  the  amount  paid  over  by  them 
to  the  coal-proprietors  as  before  mentioned  ;  and  if  within  fourteen  days  after  the 
receipt  of  any  such  account  the  coal-proprietors  shall  object  to  any  item  or  items 
therein,  the  question  in  ditt'eience,  as  to  the  item  or  items  so  objected  to,  shall  (unless 
it  can  l)e  .settled  l)y  the  parties  hereto  by  agreement  between  themselves)  be  referred 
to  and  settled  by  the  .standing  accountant  for  the  time  being,  as  hereinafter  mentioned  ; 
and  the  certificate  in  writing  of  such  standing  accountant  .sh.all,  witiiout  any  formal 
award,  be  l)iMding  and  conclusive  on  the  parties  iiereto  respectively,  as  to  the  m.itters  so 
referred  to  in'm.  'i"hc  item  or  items  not  objected  to  within  such  last-mentioned  period, 
or  the  whole  account  if  no  item  lie  objected  to,  shall  be  thenceforth  treated  as  iiaving 
been  settled  and  adjusted,  and  shall  not  be  n'-opencd  or  ((ucstioncd  foi-  any  purpose 
whatsoever,  unless  there  shall  be  therein  an  intentional  oi'  fiaudulent  niisstateinent. 

41.  Within  ton  days  after  the  end  of  each  three  months  during  this  agi-ecmont, 
and  also  within  ten  days  after  the  expiration  of  the  arhlitional  period  allowed  for 
selling  ofT  or  removing  the  coal  in  the  depots,  the  company  arc  in  like  m.mner  to  make 
out  and  deliver,  or  send  to  the  coal-proprietors  at  their  jirincipal  ollicc  or  jiIjicc  of  business 
for  the  time  being,  a  full,  clear,  and  correct  account  and  l>alancie-sheet  for  the  throe 
months,  or  such  other  period,  shewing  Ihciein  the  total  number  of  tons  cariied  in  the 
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hereinbefore  referred  to  ;is  the  graduated  scale,  the  scale  of  chai'ges  as  to  the  Forest 
of  Deau  coal  is  [405]  stated  to  be  subject  to  variation  to  some  extent  by  the  charge 
over  the  South  Wales  railway  ;  and  the  Great  Western  Railway  Company  have  urged 
upon  the  said  joint  traffic  committee  to  agree  upon  equal  mileage  rates  over  the  South 
Wales  railway  in  respect  of  coals  [406]  sent  in  considerable  quantities  from  the  Forest 
of  Dean,  and  they  have  been  unable  to  induce  the  said  joint  committee  to  consent 

three  months,  and  the  amount  of  charges  upon  the  weekly  quantities  sent  or  charged 
for,  the  deficiency  (if  any)  to  be  charged  for,  although  not  eai'ned,  and  the  amount 
charged  on  this  detieiency,  the  total  of  all  the  amounts  charged  for  weekly  deficiencies, 
the  total  amount  of  demurrage  for  the  three  months,  the  total  of  the  coal  depot 
expenses  for  that  period  at  the  Paddington  station,  and  the  proportion  thei'eof  to  be 
borne  by  the  coal-proprietors,  the  total  amount  of  any  extra  charges  or  expenses  to 
be  borne  by  the  coal-proprietors,  the  total  amount  of  money  received  by  the  company 
in  the  half-year,  the  total  amoinit  paid  over  by  them  to  the  coal-proprietors,  the 
discounts  and  other  credits  (if  any)  to  be  allowed  to  them,  and  the  balance  on  the 
whole  account  payable  over  to  the  coal-proprietors,  or  payable  by  them  to  the  com- 
pany, as  the  case  may  be  ;  and  the  coal-proprietors  in  like  manner  to  render  quarterly 
accounts  to  the  company  of  any  claims  and  charges  they  may  have  against  them. 

42.  No  question  or  objection  shall  be  made  as  to  the  accuracy  of  any  such  quarterl}' 
account,  except  as  regards  the  amount  of  the  coal  depot  expenses,  and  as  to  its  being 
a  correct  summary  of  the  monthly  accounts  ;  and  if  within  ten  days  after  the  final 
settlement  or  adjustment  of  all  monthly  accounts  standing  open  at  the  time  of  the 
delivery  of  any  quarterly  account,  the  coal-proprietors  shall  object  that  such  account 
is  not  a  correct  summary  of  the  monthly  accounts,  as  finally  settled  and  adjusted, 
such  question  is,  unless  settled  by  agreement  between  the  parties  hereto,  to  be  referred 
to  and  settled  by  the  standing  accountant,  in  the  same  manner  as  any  question  or 
dispute  upon  a  monthly  account.  In  the  absence  of  any  such  questions  or  objections 
being  made  within  the  time  last  mentioned,  the  quarterly  account  shall  be  thence- 
forth treated  as  having  been  settled  and  adjusted,  subject  to  any  siibsecpient  altera- 
tion of  the  amount  or  proportion  of  coal  depot  expenses  as  hereinafter  mentioned  ;  and, 
if  referred  to  arbitration,  shall  be  in  like  manner  binding  and  conclusive  upon  both 
parties  as  settled  and  adjusted  by  the  standing  accountant,  subject  to  the  like  altera- 
tion with  regard  to  the  coal  depot  expenses,  and  shall  not  be  re-opened  or  questioned 
except  in  case  of  fraud  or  intentional  misstatement. 

43.  If  the  coal-proprietors  shall,  within  ten  days  after  the  delivery  to  them  of  such 
quarterly  account,  or  if  any  other  of  the  coal-consignors  shall,  within  the  time  limited 
by  their  respective  agreements  (which  time  shall  in  no  case  exceed  by  twenty-one  days 
the  time  allowed  to  the  coal-proprietors  for  the  like  purpose),  object  to  the  amount  or 
apportionment  of  the  coal  depot  expenses,  the  question  so  raised  is  in  all  cases  to  be 
refened  to  the  standing  referee  hereinafter  mentioned,  and  the  coal-proprietors  or  any 
other  of  the  coal-consignors  may  come  in  as  parties  to  such  reference  or  not  as  they 
shall  think  fit,  and  the  decision  and  certificate  of  such  sUinding  referee  upon  the 
question  so  referred  shall  be  binding  and  conclu.sive,  as  well  upon  the  coal-proprietors 
and  the  company,  as  upon  all  the  other  coal-consignors,  whether  they  shall  have  come 
in  as  parties  to  such  reference  or  not ;  and  all  quaiterly  accounts  and  balance-sheets 
into  which  such  coal  depot  expenses  enter  as  an  element,  shall  (if  necessary)  be  amended 
in  accordance  with  such  decision  and  certificate  :  but  the  account  and  apportionment 
respectively  stated  in  any  such  quarterly  balance-sheet  shall  be  final  and  conclusive  on 
all  the  coal-proprietors,  unless  objected  to  by  them  or  some  other  of  the  coal-con- 
signors within  the  times  limiting  them  respectively  for  making  such  objection. 

44.  The  balance  upon  every  such  quarterly  account,  whether  against  or  in  favour 
of  the  coal-proprietors,  is  to  be  paid  by  the  party  against  whom  it  stands,  to  the  other, 
within  fourteen  days  after  the  final  settlement  and  adjustment  of  such  quarterly 
account  and  balance-sheet,  and,  if  not  so  paid,  may  be  lecovered  by  the  party  entitled 
to  it,  from  the  other,  by  action  of  debt  in  any  of  the  superior  courts  of  common  law. 

45.  If,  at  any  time,  whether  during  the  continuance  of  this  agreement  or  after- 
wards, before  the  final  settlement  of  all  accounts  and  claims  under  it,  any  question  or 
dispute  or  difTerence  shall  arise  between  the  parties  hereto  as  to  the  meaning  of  this 
agreement,  or  as  to  the  fact  or  intent  of  any  breach  of  it  by  either  party,  oi-  as  to  the 
damage  or  compensation  to  be  paid  to  the  other  party  fur  such  breach,  or  as  to  any 
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thereto:  14.  Although  the  Great AVestein  Railway  Company  receive  the  entire  freight 
for  the  coals  carried  from  BiiUo  or  Lj'dney  over  [407]  any  portion  of  the  Great 
Western  railway,  this  is  done  merely  for  convenience,  and  is  accounted  for  in  common 
with  other  through  freight,  hy  arrangements  with  and  to  the  South  ^^'^ales  Railway 
Company  :  15.  The  South  Wales  Railway  Company  are  in  no  way  interested,  nor 
[408]  do  they  participate  directly  or  indirectly  in  the  coal  traffic  from  the  Ruabon 

other  matter  or  thing  arising  out  of  this  agreement,  every  such  question,  dispute,  or 
difference,  utdess  a  mere  matter  of  account,  such  as  is  hereinbefore  directed  to  be 
referred  to  and  settled  by  the  standing  accountant,  shall  be  referred  to  the  standing 
referee  foi'  the  time  being,  and  his  decision  therein  shall  be  final  and  conclusive  on 
both  parties,  and  they  shall  respectively  do  and  concur  in  all  acts  and  matters  for 
giving  ett'ect  and  validity  to  such  reference  and  decision. 

46.  The  standing  I'eferee  for  the  period  from  the  date  of  this  agreement  to  the 
.■{1st  of  December  next,  shall  be  J.  W.  K.,  of,  &c. ;  and,  in  the  month  of  December  in 
this  and  each  following  year,  until  the  final  determination  of  this  agreement,  an 
impartial  and  competent  person  shall  be  appointed,  either  by  agreement  between  the 
company  and  the  coal-consignors,  or,  if  they  shall  be  unable  to  agree  in  such  appoint- 
ment on  or  before  the  15th  of  December,  then  by  the  director  of  the  metropolitan 
school  of  science  applied  to  mining  and  the  arts  for  the  time  being,  on  behalf  of  all 
parties,  to  be  the  standing  referee  under  this  agreement  during  the  next  year  ;  and 
the  person  so  appointed  shall  accordingly  be  the  standing  referee  from  the  1st  of 
•January  then  next  for  the  space  of  one  j'ear,  unless  he  shall  die,  decline  to  act,  or 
become  incapable  of  acting,  in  the  happening  of  any  which  events  another  is  to  be 
appointed  in  the  .same  manner,  to  hold  the  office  utitil  the  end  of  the  year,  who  shall 
have  the  same  powers  in  all  respects  as  the  original  referee,  and  so  on  (toties  quoties) ; 
and  any  question  which  at  the  end  of  the  year  for  which  any  standing  referee  was 
appointed  shall  be  pending  before  him  and  then  undetermined,  may  be  heard  and 
decided  by  them  as  if  such  year  had  not  expired. 

47.  If  from  any  cause  the  appointment  of  a  standing  referee  for  the  next  ensuing 
year  shall  fail  to  be  made,  the  then  referee  shall  continue  to  be  the  standing  referee 
for  such  ensuing  year,  as  if  newly  appointed. 

48.  The  standing  accountant  under  this  agreement,  for  the  period  from  the  date 
hereof  to  the  3 1st  of  December  next,  shall  be  the  said  J.  W.  K.,  and  thereafter  the 
.same  provisions  shall  a[)ply  to  the  appointment  of  a  competent  and  qualified  person  to 
be  the  standing  accountant  for  each  successive  year  as  are  hcreinl)cfore  made  for  the 
appointment  of  a  sUmding  referee. 

49.  The  Great  Western  Railway  Company,  for  themselves,  their  successors  and 
assigns,  hereby  covenant  with  the  iiuabon  Coal  Company  (Limited),  their  successors 
and  assigns,  that  they,  the  Great  Western  Railway  Company,  their  succe.ssors  and 
assigns,  shall  and  will  do  and  perform  all  things  hereinbefore  contained  which  are  by 
them  or  on  their  liehalf  to  be  done  and  performed  ;  and  the  Ruabon  Coal  Company 
(Limited),  for  themselves,  their  successors  and  a.ssigns,  hereby  covenant  with  the 
Great  Western  K'jiilway  Company,  their  successors  and  assigns,  that  they,  the  Ru.abon 
Coal  Com[)any  (Limited),  their  successors  and  assigns  shall  ami  will  do  and  perform 
all  things  h(!reinbefore  contained  which  arc  by  or  on  behalf  of  the  coal-proprietors  to 
be  (lone  and  performed. 

50.  Provided  always,  th.-it  any  breach  of  this  agreement  by  eithcir  party  shall  bo 
the  suliject  of  compensation,  by  way  of  damages,  to  be  ascerfeiincd,  if  any  doubt  ari.so 
as  to  the  amount,  by  the  standing  referee  herein  appointed,  on  any  complaint  made  to 
him  by  either  party,  and  to  l)e  paid  as  he  shall  direct  ;  it  being  agreed  that  the  per- 
formance of  any  stipulation  on  either  part  shall  not  bo  considered  as  a  condition- 
precedent  to  the  due  performance  of  all  the  sti[)ulations  by  the  other  party,  but  simply 
a  matter  of  compensation.  Provifled  also  that  nothing  herein  coiitain(!d  shall  be 
constiiicd  as  creating  any  parti('i])ation  by  the  Great  Western  Railway  C(im]).iny  in 
any  profit  or  loss  from  the  .sale  of  the  said  coals  so  to  be  cai'ried  as  aforesaid,  or'  as 
constituting  the  said  company  partners  in  interest  in  any  respect  with  the  coal- 
pro]jrietois  in  relation  to  the  sale  or  disposition  of  such  coals.  I'rovidc^d  also,  that,  if 
at  any  time  during  the  continuance  of  this  agreement,  any  clause,  article,  covenant, 
proviso,  or  condition  herein  contained,  shall,  by  a  conrli  of  competent  jurisdiction,  bo 
held   or  adjudged   to  be   illegal  or  beyond  the  power  or  competency  of   the  Great 
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Coal  Company,  and  have  no  voice  or  share  in  any  arrangements  affecting  that  traffic ; 
16.  By  the  ret\irns  of  the  traffic  made  up  to  the  31st  December,  1856,  it  appears  that 
the  total  [409]  quantity  of  South  Wales  coal,  including  Forest  of  Dean  coal,  conveyed 
by  the  South  Wales  railway  from  BuUo  and  Lydney,  and  brought  to  the  Great 
Western  railway,  has  been  substantially'  as  large  since  the  making  of  the  agreement 
with  the  Ruabon  Coal  Company  as  it  was  [410]  before  that  agreement ;  but,  if  the 

Western  Railway  Company,  this  agreement  shall  not  be  avoided  or  determined 
thereby,  but  the  clause,  article,  covenant,  proviso,  or  condition  so  held  or  adjudged  to 
be  illegal  or  ultra  vires,  or,  if  more  than  one,  each  of  them,  shall  thereupon  become 
and  be  inoperative  and  inefiectnal,  and  this  agreement  shall  be  read  and  construed  as 
if  no  such  clause,  article,  covenant,  proviso,  or  condition,  were  contained  therein  ;  and 
fresh  altei'ations  in  or  modifications  of  this  agreement,  if  any,  as  may  be  required  by 
reason  of  the  rejection  or  omission  thereof,  shall  be  forthwith  made  as  may  be  advised 
by  the  respective  counsel  of  the  company  and  of  the  coal-proprietors,  or,  in  case  of 
their  not  agreeing,  by  some  third  counsel  to  be  nominated  b}'  them,  or,  failing  the 
nomination,  by  the  Attorney -General  for  the  time  being ;  and  if,  by  reason  of  such 
rejection  or  omission  of,  or  such  alteration  or  modification,  either  of  the  parties  hereto 
shall  claim  to  be  entitled  to  any  compensation,  and  the  other  of  them  shall  dispute  such 
claim,  or  the}'  shall  be  unable  to  agree  as  to  the  kind  or  amount  of  compensation  to 
be  made,  the  question  in  the  first  of  these  cases,  whether  anv,  and  if  any,  what  com- 
pensation, and  in  the  second  of  these  cases,  what  compensation  shall  be  made,  and  how 
and  in  what  wa}'  it  shall  be  made,  to  the  party  claiming  the  same,  shall  stand  referred 
to  and  be  determined  by  the  standing  referee. 

The  supplementary  agreement  was  as  follows : — 

A  Supplementary  Agreement,  made  the  31st  of  'Tuly,  1856,  between  the  Great 
Western  Railway  Company,  hereinafter  called  "the  company"  merely,  of  the  one 
part,  and  the  Ruabon  Coal  Companj^  (Limited),  hereinafter  called  the  coal-proprietors, 
of  the  other  part :  Whereas,  an  agreement  bearing  even  date  herewith  has  been 
entered  into  between  the  companj'  and  the  coal-proprietors,  whereby  cert;iin  arrange- 
ments to  continue  in  force  for  the  period  of  ten  years  from  the  time  therein  indicated 
were  made  for  the  carriage  of  the  coal  of  the  coal-proprietors  over  the  Great  Westei'n 
Railway  to  Paddington,  and  certain  other  stations  as  therein  defined,  and  for  the 
storing  and  disposing  of  such  coal  at  these  places  ;  and  it  was,  amongst  other  things, 
thereby  agreed  that  the  company  were  to  engage  and  provide  a  general  coal-manager 
at  the  Paddington  sUition  for  selling  coals,  keeping  the  accounts,  and  generally 
managing  the  whole  of  the  coal  business  at  that  station,  and  to  appoint  a  sufficient  and 
competent  stati'  of  clerks  and  other  persons  (who  were,  however,  to  be  the  agents  and 
servants  of  the  coal-proprietors)  necessary  for  conducting  the  business  of  unloading, 
stacking,  selling,  distributing,  and  disposing  of  the  coals,  and  for  collecting  and 
receiving  the  prices  thereof  at  Paddington  :  And  whereas  the  company  have  consented, 
at  the  request  of  the  coal-proprietors,  for  their  temporary  accommodation,  to  allow 
their  superintendents  at  the  stations,  other  than  at  Paddington  aforesaid,  on  their 
railways,  within  the  limits  of  the  said  recited  agreement,  to  act  for  a  limited  period  as 
the  agents  of  the  coal-proprietors  for  managing  the  sale  of  their  coals  there  ;  therefore 
it  is  herel-iy  agreed  by  and  l)etween  the  said  parties  hereto,  that,  for  a  period  of  twelve 
months  from  the  commencement  and  taking  effect  of  the  recited  agreement,  and  for  a 
further  period  after  the  expiration  of  that  time,  tei-minable  by  either  party  giving  to 
the  other  of  them  three  months'  notice  in  writing,  the  company  will  allow  their 
superintendents  at  the  several  stations  to  which  coals  may  be  consigned  under  the  said 
recited  agreement,  other  than  Paddington  aforesaid,  to  act  as  the  agents  of  the  coal- 
proprietors,  and  for  them  and  on  their  account  to  manage  the  sale  of  the  coals  received 
at  such  stations  respectively  by  or  for  the  coal-proprietors,  and,  so  far  as  they  may 
from  time  to  time  direct  or  I'equire,  to  do  all  such  acts,  matters,  and  things  for  that 
purpose,  and  in  relation  thereto,  as  may  be  done  under  the  terms  of  the  said  recited 
agreement  by  the  general  coal-manager  at  the  Paddington  station  as  aforesaid  ;  and 
that,  in  consideration  of  such  services  the  coal-proprietors  will  pay  for  the  services  of 
such  superintendents  I'cspet^tively  while  so  acting,  3d.  per  ton  on  all  coals  sold  at  the 
said  stations,  the  aggregate  sum  so  paid  to  be  distributed  among  such  superintendents 
in  such  manner  and  proportions  as  the  directors  of  the  company  may  think  proper  and 
determine.     Provided  that  an  account  of  the  actual  expense  of  and  incident  to  the 
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sale  and  supply  of  the  said  coal  to  London,  or  to  any  other  particular  sUitions 
on  the  Great  Western  railway  to  which  access  is  also  afforded  by  the  line  of  the 
(ireat  Western  Railway  Company  for  Ruabon  coal,  has  been  at  all  affected  by 
the  agreement,  it  has  Ijeen  so  alieoted,  not  by  reason  of  any  undue  preference  or 
advantage  afforded  to  the  liuabon  Coal  Company,  but  to  the  superior  quality  of 
the  coal  raised  from  the  Kuabon  collieries  as  compared  with  coal  of  the  like  kind 
supplied  from  the  Forest  of  Dean,  and  also  to  the  lower  cost  of  the  best  coal  at 
Ruabon  over  that  raised  from  the  Forest  of  Dean :  1 7.  The  said  coal  company 
was  framed  under  the  circumstances  hereinbefore  mentioneil ;  and,  [411]  although 
the  formation  of  such  company  was  encouraged  by  the  directors  of  the  Great 
Western  Railway  Company  with  a  view  to  the  development  of  the  coal-traffic  over 
their  railways,  as  hereinbefore  mentioned,  yet  the  said  company  was  and  is  wholly 
independent  of  the  Great  Western  Railway  Company  ;  and  many  of  the  proprietors 
thereof  are  altogether  independent  of,  and  some  have  no  connection  with,  that 
company  :  It*.  No  undue  preference  or  partiality  has  been  knowingly  or  intentionally 
exhibited  by  the  Great  Western  Railway  Company  to  or  in  favour  of  the  Ruabon 
Coal  Company  to  the  prejudice  of  other  persons,  or  in  favour  of  the  traffic  of  the 
Ruabon  coal ;  nor  is  the  Forest  of  Dean  coal  subjected  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  :  and  the  same  terms  and  conditions  which  are  agreed  and 
acted  upon  with  the  Ruabon  Coal  Company,  are  open  and  have  been  publicly  offered 
to  all  other  coal-proprietors  who  may  be  desirous  of  sending  coals  in  like  manner  over 
the  railways  of  the  Great  Western  Railway  Company  :  19.  In  consideration  of  the 
large  quantity  guaranteed  to  be  sent  annually  and  regularly  in  full  train-loads  from 
the  Ruabon  collieries  over  the  Great  Western  railway,  the  charge  per  mile  is  less  for 
coals  conveyed  from  the  Ruabon  colliery  than  for  coals  conveyed  in  smaller  quantities 
from  the  Forest  of  Dean  collieries ;  but  the  circumstances  justify  such  lower  charge 
per  mile,  and,  under  like  circumstances,  and  subject  to  the  like  conditions,  the  Great 
Western  Railway  Company  are  willing,  and  have  offered,  to  make  the  same  reduced 
charge  per  mile  to  all  other  coal-proprietors  ;  and  the  actual  freight  of  coals  conveyed 
from  the  Foi-est  of  Dean  collieries  to  London  without  any  contract  for  quantity  is  less 
than  the  freight  paid  by  the  Ruabon  company  inider  their  agreement,  owing  to  the 
nearer  proximity  of  the  said  Forest  of  Dean  collieries  to  London  :  20.  [412]  I  he  trade 
or  demand  for  coals  at  BuUo  and  Lydney  has  not  been  in  any  way  injured  by  any 
such  supposed  undue  preference  or  advantage ;  and,  if  such  trade  has  been  injured, 
it  is  only  by  reason  of  the  competition  with  a  better  article  sold  at  the  pit's  mouth  at 
a  lower  price.  [The  affidavits  then  proceeded  to  explain  or  deny  the  allegations  as  to 
the  preferences  given  to  the  Ruabon  Coal  Company  in  respect  of  the  alleged  su[)plics 
of  stationery,  the  advertizing,  the  employment  of  porters,  station-masteis,  and  clerks, 
payment  (jf  .salaries,  and  passes.]  '26.  The  Ruabon  Coal  Company  are  held  strictly  to 
the  perioil  of  forty-eight  hours  allowed  for  unloading,  and  a  demurrage  account  is  kept 
jvgainst  them  for  any  excess  or  delay  :  29.  Accoi'ding  to  the  dill'crence  of  circumstances, 
the  charges  arc  fairly  proportionate  ;  the  mere  question  of  distances  affords  no  certain 
criterion  as  to  the  reasonableness  of  the  relative  charges.  For  distances  under  fifty 
miles,  the  ordinary  rates  are  charged  to  the  Ruabon  Coal  Company,  and,  for  distances 
less  than  one  hundred  miles,  higher  rates  in  proportion  are  chargeil  to  them  than  for 
distances  exceeding  one  hundred  miles.  And  this  is  a  well-known  and  usual  principle 
of  chai'ge  ado[)ted  by  railway  companies.  The  rates  on  the  table  or  schedule  annexed 
to  this  my  atlidavit  (see  next  page)  are  the  rates  now  in  force  for  coals  brought  to  the 
several  places  mentioned  in  such  Uible,  from  BuUo  or  Lydney  res[)cctively  ;  and, 
having  regard  to  the  fact  that  there  is  in  these  cases  no  special  contract  for  a  con- 
unloading,  storing,  selling,  and  delivering  of  the  coals  of  the  coal-propriotors  at  each 
of  such  stations,  and  of  collecting  and  receiving  the  prices  thereof,  shall  be  kept  by 
the  superintendents  there  respectively,  and  that  the  com])any  shall  in  all  cases  bo 
reimbursed  by  the  coal-proprietois  all  moneys  that  shall  be  paid  or  expended  in  respect 
of  the  seivices  and  matters  last  aforesaid  beyond  or  in  excess  of  the  sum  nuulo  up  of 
the  said  payment  of  ;)d.  per  ton.  And  it  is  agreed  between  the  parties  thereto  that 
the  provisions  of  the  said  recited  agreement  respecting  the  settlement  of  accounts  and 
disputes  by  the  standing  accountant  and  standing  referee  mentioned  in  or  to  1)0 
apiwinted  under  such  agreement,  shall  be  applicalilc  and  apply  accordingly  to  the 
settlement  of  accounts  and  disputes  arising  hereunder. 
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siderable  quantity  to  be  sent  annually  and  regularly,  or  for  the  loading  of  full  train 
loads,  as  is  the  case  with  the  Ruabon  Coal  Company,  the  rates  so  charged  are  in  every 
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respect  fair  and  reasonable  as  compared  with  the  rates  charged  under  the  special 
circumstances  aforesaid  to  the  Euabon  Coal  Company  :  30.  It  appears  from  returns 
made,  that  the  average  receipts  per  ton  for  the  tonnage  of  all  coal  sent  from  Bullo  or 
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Lydiiey  to  sta-[414]-tioiis  on  the  Great  Western  railway,  including  terminals,  is  4s. 
only,  whilst  the  average  receipts  per  ton  for  the  carriage  of  the  Ruabon  coal  sent  to 
stations  on  the  Great  Western  railway,  including  terminals,  is  8s.  Id.  :  31.  As  to  the 
charge  for  terminals,  the  charge  made  to  the  complainants  on  the  conveyance  of  coals 
from  the  Forest  of  Dean,  is  the  ordinary  station-to-station  terminal  charge  of  Is.  Gd., 
and  for  this  charge  accommodation  is  atlbrded  as  well  at  the  loading  as  at  the  unload- 
ing stations  ;  and  such  charge  is  apportioned  between  the  Great  Western  railway  and 
the  South  Wales  railway  companies  :  the  smaller  charge  on  Ruabon  coals  for  terminals 
is  made  partly  in  respect  of  the  large  quantity  annually  consigned,  and  partly  because 
the  work  of  moving  the  trucks  and  forming  the  train,  as  well  as  loading  the  coal,  is 
performed  on  the  sidings  and  property  of  the  Ruabon  Goal  Company,  and  at  their 
expense ;  and  a  proportionate  reduction  of  the  usual  charge  is  and  has  been  ofi'ered  to 
all  other  consignors  of  coal,  according  to  the  quantity  which  they  may  respectively 
contract  to  send  annually  over  the  railway  :  32.  The  agreement  as  to  the  allowance 
in  respect  of  bad  debts  made  in  London  only,  is  consistent  and  reasonable,  having 
regard   to  the  fact  that  the  coals  are  to  be  sold  and  delivered  by  a  general  agent 
acting  for  the  railway  company,  as  well  as  for  all  owners  of  coal  who  may  wish  to 
employ  him  for  the  same  purpose,  and  that,  in  such  capacity,  as  receiving  the  freight 
payable   to   the    railway   company,   he   would   have    no    interest   in    preventing   the 
sale  of  coal  to  improper  or  insolvent  customers  if  the  entire  loss  were  to  fall  on 
the  coal   company  whether  they  receive  the   money  or   not ;  and  it  is  therefore  a 
just  as   well   as   a   necessary    precaution    that   the    railway  company   receiving   the 
freight  should  participate  to  some   extent  in   the  loss  occasioned  by  Ijad  debts  so 
far   as    their  freight   is   concerned ;  and    the    railway  company,    if   no   such   allow- 
[415]-ance  were  made,  would  have  a  distinct  interest  in  as  large  a  quantity  as  possible 
being  sold,  legardless  of  payment,  inasmuch  as  every  shilling  which  is  earned  by  the 
Great  Western  Railway  Company,  by  increasing  the  quantity  of  such  traffic  to  London, 
beyond  the  actual  expenses,  is  a  new  and  additional  gain  to  them  and  their  shareholders  : 
33.  The  Great  Western  Railway  Company  not  only  professes  to  be  but  is  ready  to  enter 
into  agreements  with  other  coal-consignors  on  the  same  terms  as  those  contained  in  the 
agreement  with  the  Ruabon  Company,  in  which  agreement  provision  is  actually  maile 
for  other  coal-consignors  participating  in  the  benefit  of  the  agreement ;  and,  moreover, 
for  the  acconnnodation  of  those  who  might  not  l)e  able  or  willing  to  guarantee  the 
consignment  of  so  large  a  minimum  quantity  per  annum,  they  have  provided  and 
offered    the   graduated   scale    before    mentioned,    varying   the  charges  according   to 
quantities,  on  the  .same  principle  as  has  been  adopted  in  the  case  of  the  Ruabon  Coal 
Company,  and  as  has  been  and  is  acted  upon  by  the  Great  Western  Railway  Company 
in  other  instances  ;  but  the  complainants  as  traders  of  the  Forest  of  Dean  have  refused, 
although  proposed  to  them,  either  to  adopt  such  graduated  scale  or  to  bind  themselves 
to  send  any  speciliefl  quantities  of  coals  to,  upon,  or  over  the  Great  Western  railway. 
[The  atlidavit  then  went  on  to  assert  that  the  pi'inciple  of  the  agreement  was  fair  and 
equitable.]      30.    The  obligation   imposed   upon   the    liuabon   Coal  Com])any  liy  the 
agreement  to  send  full  train  loads  is  strictly  enforced  ;  and,  although  the  trains  are 
occasionally  broken  up  at  Wolverh.'unpton,  where  there  is  a  lireak  of  gauge,  or  at 
Didcot,  for  dispatch  to  different  stations,  yet  this  is  done  solely  for  the  convenience 
of  the  Great  Western  Railway  Conq)aiiy,  and  the  coal  company  have  no  (concern  or 
part  in  it :  the  obligation  on  the  coal  company  to  send  the  coals  in  full  train  loads  is 
a  great  advantage  [416]   to  the  Great  Western   Railway  Company,  inasmuch  as  it 
utilises  to  the  greatest  practicable  extent  the  engine-power  employed  in  this  ti'alfic, 
and  on  the  other  hand  it  prevents  uiniecossary  interference  with  the  passenger  ti'ains 
and  other  traffic,  by  diminishing  the  number  of  such  coal  trains  :  it  also  enables  the 
Great  Western   It;iilwa}'  Company  to  a[)propriate  trucks  for  such  special  service,  and 
to  keep  such  trucks  in  active  and  constant  cm])loy  :    37.    No   undue   preference  or 
advantage  is  given  to  the  Ruabon  Coal  (Jompanj',  to  the  prejudice  or  disadvantage  of 
the  complainants  or  the  other  traders  of  the  Forest  of  Dean  :  and  it  would  be  inexpedient 
and  unjustitiablc  as  respects  the  interest  of  the  Great  Western  Railway  Company  itself 
that  any  inqx^dinient  or  obstruction  should  l)e  imposed  on  the  tratlic  of  coals  from  any 
district  liecause  it  may  compete  with  some  other  district,  the  object  and  the  interest 
of  the  railway  conipanv   l)ciiig  to  encoin'age  such  trallic  to  the  utmost  extent,  and  to 
give  all  reasonable  aid  to  its  increa.se  and  development  to  all  persons  and  fi  om  whatever 
district  it  may  be  derived  :  38.  The  Great  Western  Railway  Comi)any  have  not  nor 
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ever  had  au}^  interest  in  the  success  or  failure  of  the  Ruabon  Coal  Company,  except 
as  regards  the  freight  upon  the  conveyance  of  such  coal ;  and  their  only  object  in 
promoting  the  coal-traffic  from  the  collieries  in  the  Ruabon  district  was,  to  benefit 
their  own  proprietors  by  means  such  of  a  profit  to  be  derived  from  traffic. 

A  further  affidavit  of  Grierson  stated,  that,  in  consequence  of  the  steep  gradients 
between  the  Gloucester  and  Swindon  stations  of  the  Great  Western  Railway,  coal 
coming  from  the  Forest  of  Dean  or  other  places  on  the  South  Wales  railway  cannot 
be  carried  in  such  heavj-  train-loads  as  coal  can  coming  from  West  Bromwich,  through 
which  place  the  Kuabou  coal  comes ;  that  the  coal  coming  from  the  said  South  M'ales 
rail-[417]-way,  after  it  has  arrived  at  Swindon,  has  been  and  is  carried  beyond  Swindon 
in  the  most  advantiigeous  way  for  the  railway  company,  either  by  its  being  sent  on  in 
a  train  bj-  itself,  or,  if  there  is  not  enough  to  form  a  full  train,  then  it  is  attached  to 
goods  trains ;  and  that,  if,  in  consequence  of  the  said  Ruabon  Coal  Company's  full 
tiain  loads  having  been  broken  up  by  the  said  Great  Western  Railway  Company, 
an}'  South  Wales  coals  can  be  sent  on  by  the  train  from  Ruabon,  it  is  so  sent  from 
Didcot,  as  a  matter  of  economy  and  convenience  to  the  Great  Western  Railway 
Company. 

It  was  referred  to  one  of  the  m;isters  to  report  upon  such  points  as  should  be 
settled  by  one  of  the  judges  (a).  These  were  afterwards  settled  l\y  Williams,  .'.,  and 
were  as  follows  : — 

1.  Whether  the  Great  Western  Railway  Company  have  entered  into  any  and  what 
agreement  or  arrangement  with  the  Ruabon  Coal  Company  (Limited)  for  the  carriage 
of  coal  from  Ruabon,  and  what  are  the  terms  and  details  thereof.  The  master  to  be 
at  lilierty  [419]  to  suppress  any  part  irrelevant  in  his  opinion  to  the  present  inquiry. 

2.  The  master  to  report  any  facts  relevant  to  the  question  whether  the  Great 
Western  Railway  Company  have  given  or  give  any  and  which  of  the  preferences  or 
advantages  specified  iu  the  affidavits  to  or  in  fa\'our  of  the  traffic  in  coals  fr.  m  Ruabon, 
or  to  or  in  favour  of  the  Rualwn  Coal  Company  (Limited),  which  have  notequalh'  been 
given,  or  are  not  equally  given,  to  or  in  favour  of  the  complainants  :  and  also  whether 
the  said  Great  Western  Railway  Company  subject  the  traffic  in  coals  from  BuUo  and 
Lydney,  or  either  of  them,  or  the  complainants  for  or  in  respect  of  the  carriage  of  coals 
for  them  by  that  company,  to  any  and  what  of  the  prejudices  or  disadvantages  specified 
iu  the  affidavits. 

3.  Whether  the  Great  ^Vestern  R;iilway  Company  ha\e  carried  or  carry  coals  from 
Ruabon  on  any  and  what  terms  different  from  the  terms  on  which  the  company  have 
carried  and  carry  coals  from  BuUo  and  Lydnej-  for  the  complainants,  as  suggested  in 
the  complainants'  affidavits. 

4.  Whether  there  is  any  and  what  <liffcrence,  as  affecting  the  cost  of  carriage, 
between  the  circumstances  under  which  the  said  railway  company  have  carried  or  carry 
coals  for  the  Ruabon  Coal  Companj^,  and  the  circumstances  under  which  they  have 
cari'ied  or  carry  coals  for  the  complainants. 

In  Easter  Term  last,  the  master  made  his  report,  as  follows  : — 
"  The  parties  have  been  before  me,  and  the  case  was  conducted  on  either  side  by  filing 
affidavits  only.  The  affidavits  are  those  of  J.  B.  Nicholson,  one  of  the  complainants,  and 
of  Aaron  Goold  and  John  Trotter,  in  support  of  the  motion  ;  and  of  Charles  Alexander 
Saunders,  secretary  to  the  Great  Western  Railway  Company,  William  Lister  Xewcombe, 
goods  manager  of  [420]  the  Great  Western  railway,  James  Grierson,  late  goods  manager 
of  the  Great  Western  railway  at  Wolverhampton  and  for  the  district  including  Ruabon, 

(a)  Before  the  master  an  affidavit  in  reply  was  used  by  the  complainants.  The 
only  material  parts  of  this  affidavit  were  the  second  and  fourteenth  paragraphs.  The 
former  stated  that  "the  sale  and  supply  of  Forest  of  Dean  coal  have  been  materiall}'- 
affected  to  our  injury  by  reason  of  the  undue  preferences  and  advantages  afforded  to 
the  said  Ruabon  Coal  Company,  and  not  in  consequence  of  the  quality  or  cost  thereof, 
as  compared  with  that  of  the  said  Ruabon  coal ;"  and  the  latter  that  "  the  complainants' 
trade  and  the  trade  in  coal  from  BuUo  and  Lj'dney  is  not  small,  irregular,  and  inter- 
mittent, but  large,  regular,  and  constant ;  and,  to  the  best  of  the  deponents'  belief, 
exceeds  in  quantity  the  coals  sent  by  the  Ruabon  Coal  Companj'." 

Appended  to  this  affidavit  was  a  table  professing  to  give  a  correct  statement  of  the 
distances  coals  are  carried  on  the  Great  Western  railway,  and  the  tonnage  and  other 
rates  charged  from  and  to  the  several  places  mentioned.     See  the  table,  next  page. 
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and  now  general  goods  manager  uf  the  Company,  and  of  John  Hogg,  in  opposition  to 
the  motion  (a). 

"  It  appears  from  the  atlidavits  of  Nicholson,  Goold,  and  Trotter,  that  Nicholson 
and  his  partner  are  extensive  dealers  in  and  purchasers  of  coal  in  the  Forest  of  Dean, 
that  Goold  and  his  partner  are  proprietors  of  and  work  extensive  mines  in  the  forest, 
and  that  Nicholson  and  Goold  and  theii'  partners  raise  annually  many  thousand  tons 
of  coal,  the  greater  portion  of  which  they  .send  to  Bullo,  on  the  South  Wales  line,  to 
be  carried  on  that  line  and  the  Gieat  Western,  and  to  be  delivered  l)y  the  Great 
Western  Railway  Company  to  their  agents  at  or  near  to  the  various  stations  on  the 
Great  Western  ;  that  Tiotter  and  his  partners  are  also  lessees  of  and  work  extensive 
coal-mines  in  the  foiest,  and  that  they  also  transmit  ainiually  large  quantities  of  coal 
to  Lydney,  on  the  South  Wales  railway,  [421]  to  be  carried  on  and  to  be  delivered  by 
the  Great  V\"esteru  in  a  similar  manner. 

"  The  position  of  the  railways  is  ;is  follows  : — The  Great  Western,  commencing 
at  London,  proceeds  to  Didcot,  and  thence  to  Swindon  and  Bristol ;  a  branch 
from  Swindon  goes  to  Gloucester,  where  it  is  joined  by  the  Gloucester  and  Forest 
of  Dean  railway,  which  the  Great  ^Vestern  work  as  lessees.  The  latter  line 
proceeds  to  Grange  Court,  in  Gloucestershire,  w'here  it  is  joined  by  the  South 
Wales  railway,  which  runs  thence  to  Bullo  (five  miles),  and  Lydney  (twelve  miles), 
both  of  which  places  are  near  to  the  Forest  of  Dean,  and  have  a  goods  station 
each.  The  tratlic  ovei'  any  portion  of  the  South  Wales  line  to  or  from  the  Great 
Western,  is  managed  by  a  joint  and  distinct  board  of  ten  directors,  consisting  of 
five  directors  of  the  South  Wales  Kuilway  company,  and  of  fi\'e  directors  of  the 
Great  Western  Railway  Company,  and  these  directors  have  a  joint  power  only  to  fix 
the  rate  of  charges.  The  Great  Western  company,  for  convenience  sake,  receive  the 
freight  for  the  coal  which  is  carried  over  any  portion  of  their  line  from  Bullo  and 
Lydney,  and  account  for  it  to  the  South  Wales  company,  in  common  with  other  through 
freight.  From  Didcot,  the  Great  Western  runs  through  Oxford  to  Birmingham,  and 
the  line  thence  to  Rnabon,  in  Denbighshire,  is  worked  by  the  Great  Western  company ; 
the  tTreat  \Vestern  having  also  various  branches,  viz.  to  Uxbridge,  W^indsor,  High 
Wycombe,   Hungerford,   Basingstoke,  and  Weymouth.     It  is  only  by  means  of  the  4 

Great  Western  and  South  Wales  railways  that  the  Forest  of  Dean  coal  can  be  sent  * 

by  rail  to  London  and  to  the  southern  and  western  parts  of  England,  and  to  the  * 

various  stations  on  the  Western  line  ;  and  Bullo  and  Lydney  are  the  nearest  point-s  * 

on  the  South  Wales  line  to  the  coal-mines  in  the  Forest.  To  these  places  the  com- 
plainants have,  [422]  since  the  opening  of  the  line,  sent  annually  many  thousands  of 
tons,  to  be  carried  thence  and  by  the  Great  Western  railway  to  their  stations,  for  § 

which  purpose  the  complainants  have  expended  considei'able  sums  of  money. 

"In  1856,  a  joint-stock  company  (limited),  with  a  nominal  capital  of  oO,OOUl.,  and 
28,7001.  paid  up,  was  formed  for  the  purpose  of  working  certain  coal-mines  at  Ruabon. 
On  the  2  1st  of  July,  1656,  this  company  was  duly  registered  under  the  name  of  'The 
Ruabon  Coal  Company  (Limited).' 

"  With  this  company  the  Great  Western  Railway  Company  entered  into  a  certiiin 
arrangement  hereinafter  mentioned,  since  which  time  the  former  company  had  been 
actively  engaged  in  raising  and  sending  coal  along  the  Great  Western  line. 

"As  to  the  first  point,  I  find  that  the  Great  Western  Railway  Company  did  enter 
into  an  agreement  or  arrangement  with  the  Ruabon  Coal  Company  (Limited),  and 
that  such  agreement  or  arrangement  is  embodied  in  two  instruments  annexed  to  the 

(a)  Mr.  Grierson's  affidavit  contained  the  following  passage, — "  That,  in  consequence 
of  the  steep  gradients  between  the  Gloucester  and  Swindon  stations  of  the  Great  Western 
railway,  coal  coming  from  the  Forest  of  Dean  or  other  places  on  the  South  Wales  railway 
cannot  be  carried  in  such  heavy  train  loads  as  coal  can  coming  from  West  Bromwich, 
through  which  place  the  Ruabon  coal  comes.  The  coal  coming  from  the  said  South 
Wales  railway,  after  it  has  arrived  at  Swindon,  has  been  and  is  carried  beyond  Swindon 
in  the  most  advantageous  way  for  the  railway  company,  either  by  being  sent  on  in  a 
train  by  itself,  or,  if  there  is  not  enough  to  form  a  full  train,  then  it  is  attached  to 
goods  trains ;  and  if,  in  consequence  of  the  said  Ruabon  Coal  Company's  full  ti-ain 
loads  having  been  broken  up  by  the  said  Great  Western  Railway  Company,  any  South 
^^'ales  coal  can  be  sent  on  by  the  train  from  Ruabon,  it  is  so  sent  from  Didcot  as  a 
matter  of  economy  and  convenience  to  the  Great  Western  Railway  Company." 
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affidavit  of  Mr.  Saunders  (ante,  p.  383,  n.).  Both  parties  contend  that  the  whole  of 
these  agreements  are  material  to  the  present  inquiry,  and  I  am  unable  to  suppress  any 
part  of  them. 

"  As  to  the  second  point,  I  find  that  the  Great  Western  Railway  Company  have 
acted  on  the  above-mentioned  agreements,  and  have  acted  throughout  and  still  act 
upon  the  agreement  of  the  3Ist  of  July,  18.56;  but  the  terms  and  provisions  of  the 
said  agreements  have  not  been  extended  to  the  complainants.  The  Great  Western 
Kailway  Company  have  oft'ered  to  enter  into  a  similar  agreement  with  the  complainants, 
and  upon  the  same  terras,  but  the  latter  have  refused  to  accept  the  same,  alleging  that 
it  is  impossible  for  them  to  enter  into  such  an  agreement. 

"  The  following  graduated  scale  of  rates  was  ap-[423]-pended  to  a  report  made  by 
the  diiectors  of  the  Great  Western  Railway  Company  to  their  proprietors  at  a 
meeting  held  on  the  1.5th  day  of  February,  18.57.  This  scale  was  extensively  circu- 
lated, but  the  complainants  refused  to  adopt  it,  although  it  was  proposed  to  them 
(see  next  page) : — 

"  The  complainants  allege  that  the  Great  Western  Railway  Company  give  tmdue 
preference  to  the  Ruabon  company,  to  the  prejudice  of  themselves,  in  the  following 
matters,  some  of  which  are  in  addition  to  those  matters  which  are  contained  in  the 
agreement,  and  that  such  privileges  and  benefits  are  not  allowed  to  them.  And  it 
appears, — First,  that  the  Great  Western  Railway  Company  supply  the  Ruabon  corn- 
pan}'  with  stationery,  viz.  with  certain  printed  headings  of  invoices,  bills,  and  the 
like,  headed  with  the  name  of  the  Great  Western  Railway  Company,  which  is  done 
for  convenience,  and  that  the  expense  is  borne  by  the  con.signees  under  the  agreement 
before  referred  to, — Secondly,  that,  by  the  permission  of  the  Great  Western  Railway 
Company,  the  Ruabon  company  placarded  the  stations  of  the  (ireat  Western  with 
adveitisements  of  the  coal  and  the  price  ;  and  that  the  ticket-offices  of  the  Great 
Western  railway  are  furnished  with  circulars  of  the  coal  company  for  distribution.  It 
appears  that  the  company  and  directors  have  nothing  to  do  directly  or  indirectly  with 
this,  except  in  granting  the  same  permission  as  is  conceded  under  similar  circum- 
stances to  other  traders  who  may  have  coals  to  sell, — Thirdly,  that  the  porters  of  the 
railway  company  are  employed  in  unloading  the  trucks  of  the  Ruabon  company,  and 
of  weighing  the  coal  into  their  customers'  carts.  It  appears  that  the  .same  thing  is 
done,  when  required  by  consignees,  in  the  case  of  all  goods  carried  at  mileage  rates, 
and  that  the  time  the  porters  are  engaged  is  charged  to  the  Ruabon  company  at  the 
piice  of  la-[425]-bourers'  work, — foujthly,  that,  by  the  permission  of  the  railway 
company,  its  station-masters  and  clerks  are  employed  by  the  Ruabon  company  to  effect 
sales  and  to  seek  orders  for  them.  This  is  the  subject  of  the  supplemental  agree- 
ment (ante,  p.  409,  n.).  This  was  a  purely  experimental  arrangement,  intended  to 
contimie  for  one  year  only,  for  the  immediate  accommodation,  of  the  Ruabon  company, 
who,  at  their  first  formation,  had  no  regularly  organised  agents  to  undertake  the  sale 
of  their  coals  ;  and  minutes  of  the  Gieat  Western  Railway  Company  and  Ruabon 
boards  had  passed  to  the  effect  that  the  arrangement  should  terminate  in  August,  1857, 
and  that  it  would  in  consequence  terminate  at  that  time, — fifthly,  that  under  the 
agreement  of  the  31st  of  July,  1856,  the  Great  Western  railway  pays  501.  a  year 
towards  the  salaiy  of  each  collecting  clerk  employed  in  reference  to  coals  sent  by  the 
Ruabon  company.  It  appears,  that,  in  so  doing,  the  clerks  would  be  collecting  the 
freight  due  to  the  company,  for  which  .service,  if  separately  performed,  the  company 
would  have  to  pay  more, — sixthly,  that,  by  the  agreement  of  the  31st  of  July,  1856, 
the  Ruabon  Company  are  allowed  forty-eight  hours  to  unload  thefr  trucks,  free  of 
charge  ;  but  that  the  complainants  are  only  allowed  twenty-four  to  unload  theirs,  and 
are  chaigcd  for  excess  of  that  time,  and  without  any  notice  in  writing. 

"  As  to  the  third  ])oint,  I  find  that  the  terms  upon  which  the  Gi'cat  Western  Rail- 
way Company  have  cai-ried  and  carry  coals  from  Ruabon  are  contained  in  the  agree- 
ments above  referred  to,  the  tci-ms  of  which  agreements  have  ])een  acted  upon,  and  tiie 
first  agreement  has  been  throughout  and  is  still  acted  upon,  enforced,  and  carried  out 
by  the  Great  Western  Railway  Company. 

"  A  scale  shewing  the  distances  coals  ai'o  carried  on  the  (xrcat  Western  railway, 
and  the  rates  per  ton  [426]  (of  -'1  cwt.)  at  which  they  aie  charged  to  the  Ruabon 
company  under  the  agreement,  and  also  the  distances  coals  are  carrietl,  and  the  rates 
per  ton  (of  20  cwt.)  at  which  they  are  chai'ged  to  the  complainants,  and  the  difference 
between  the  rate  of  charge  to  the  Kuabon  company  and  that  made  to  the  complainants, 
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is  shewn  in  the  table  annexed  to  one  of  the  affidavits  of  complainants.*  The  scale 
annexed  to  the  affidavit  of  Mr.  Saunders  (ante,  p.  398)  also  shews  the  rates  of  charges 
from  Bullo  and  Lvdney. 

"As  to  the  fourth  point,  I  do  not  find  any  facts  relevant  to  it.' 

The  Attorney-Cxenei'al,  Montague  Smith,  Q.  C,  and  John  Gray,  in  Easter  Term 


[424]  Stafeme7it  of  Total  Charges  per  Ton  for  Coals  over  the  Gh-eat  JFestern  Lines. 


Per  Ton 

per  Mile. 

Freight. 

Use  of  Wagons. 

Contract  charge   in    full   train   loads,   for  distances"] 
e.xeeeding    100   miles.      Total   freight   5000).    and  - 
upwards  per  annum  for  a  term      .         .         .         .J 

7/16ths 
of  a  penny. 

l/16th 
of  a  penny. 

Retail  charge,  in  single  trucks,  for  distance.'!  exceed-  \ 
ing  50  niile.-j,   without  any  engagement   fen-  nuau-  [- 
tity  or  time J 

8/16ths 
of  a  penny. 

i 

2/16tb3 
of  a  penny. 

Contract  Charge,  Freight  exceeding 
per  Annum. 

Retail 
charge 
for  small 
quanti- 
ties. 

Additional    chaige     in    each 
case      for     terminals     and 
other  expenses    . 

40,0001. 

30,0001. 

20,0001. 

15,0001. 

10,0001. 

5,0001. 

.s.    d. 
0    3 

s.    d. 
0     6 

s.    d. 
0    9 

s.    d. 
1     0 

.s.    d. 
1     3 

s.    d. 
1     6 

.s.     d. 

1    e 

Thu.s,    the    total    charge,    in- 
cluding    freight,      w;igon- 
hire,   and   other    expen.ses. 

is,  for 

Somersetshire  coal — 

Distance    124    miles    from 
Radstock  to  Paddington  . 

1 
5     5  [     5     8 

5  11 

6     2 

6     5 

6     8 

8    0 

Forest  vi  Dean  coal— 

Di.stauce    128    miles    from 
Bullo   Pill    to    Padding- 
ton   

5     7  i     5  10 

()     1 

6     4 

6     7 

6  10 

8     2 

[This  may  be  varied,  to  some 
extent,    by    South     Wale.s 

railway  charge   o\-er    their 

line] 

X.n-tb  Wales  Coal- 
Distance    198    miles    from 
Ruabon  to  Paddington    . 

8     6 

1     8     9 

9     U 

9     3 

9     6 

9     9 

11  10 

last,  shewed  cause.  The  complainants  are  the  owners  and  consignors  of  coals  which 
are  brought  from  their  collieries  at  Bullo  and  Lydney,  in  the  countj'  of  Gloucester, 
by  the  Great  Western  railway,  to  various  stations  on  their  line  between  those  places 
and  London.  The  parties  said  to  have  been  preferred  are  the  Ruabon  Coal  Company, 
who  send  their  coal  from  Ruabon,  in  Denbighshire, — the  distance  from  which  place 
to  Didcot,  where  they  join  the  trunk  or  main  line  of  the  Great  Westei-n  railway,  is 

*  This  table  was  found  to  be  slightlv  inaccurate,  and  therefore  was  not  relied  on. 
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143  miles,  which,  added  to  53  miles,  the  distance  from  Didcot  to  London,  makes  the 
whole  transit  196  miles.  From  Lydney  to  Didcot  is  82  miles,  and  consequently  the 
whole  distance  from  ]jydney  to  London  is  13.5  miles.  It  appears  that  the  Great 
Western  Railway  Company  charge  to  the  Ruabon  Coal  Company  for  the  carriage  of 
their  coal  7/16ths  of  a  penny  per  ton  per  mile,  and  to  the  complainants  and  others 
who  send  coals  from  the  Forest  of  Dean  8/16ths  of  a  penny.  They  also  make  a  differ- 
ence in  the  charge  for  terminals, — the  u.se  of  stations,  and  the  making  up  and  starting 
trains, — charging  the  complainants  at  the  rate  of  Is  Gd.  per  ton,  and  the  Ruabon 
Coal  Company  [427]  (who  have  their  own  sidings  and  load  their  own  trucks)  id.  per 
ton  only.  The  Ruabon  Coal  Company  was  established  a  few  years  since,  at  a  time 
when  the  traffic  in  coal  became  of  great  importance  to  the  interests  of  railway  com- 
panies ;  and  many  of  its  shai'eholders  are  officially  connected  with  the  Great  Western 
Railway  Company.  That,  however,  makes  no  difference  :  the  real  question  will  be, 
whether  or  not  an  undue  and  unreasonable  preference  has  been  given  to  the  Ruabon 
Coal  Company  under  the  agreement  set  out  in  the  affidavits  filed  in  answer  to  this 
rule.  Under  that  agreement,  the  Ruabon  Coal  Company,  for  a  comparatively  trifling 
advantage,  engage  to  send  their  coals  in  full  train-loads,  and  in  such  quantities  as  will 
produce  to  the  railway  company  a  yearly  revenue  of  not  less  than  40,0001.  The  first 
answer  to  the  application,  therefore,  is,  that,  upon  the  authority  of  Ransome's  case, 
ante,  vol.  i.  p.  437,  and  O.rlade's  case,  ante,  vol.  i.  p.  454,  it  is  perfectly  competent  to  a 
railway  company  to  enter  into  a  special  agreement  for  the  carriage  of  goods  for  a 
particular  individual  or  company  at  a  lower  rate  in  respect  of  large  quantities  of  goods 
and  longer  distances,  than  for  one  who  sends  them  in  small  quantities  and  shorter 
distances.  It  is  necessarily  one  of  the  incidents  of  capital,  to  enable  its  possessor  to 
trade  to  greater  advantage  than  one  whose  command  of  money  is  limited.  The  two 
cases  above  referred  to  fully  bear  out  the  principle  here  contended  for.  Upon  three 
other  grounds,  this  application,  it  is  submitted,  is.  completely  answered.  In  the 
C'aterham  case,  ante,  vol.  i.  p.  410,  it  was  distinctly  held,  that,  to  constitute  an  "undue 
or  unreasonable  preference"  within  the  17  &  18  Vict.  e.  31,  by  reason  of  an  inequality 
of  charge,  it  must  be  an  inequality  in  the  charge  for  travelling  over  the  same  line  or 
the  same  portion  of  the  line.  Here,  the  lines  from  Rualion  to  Didcot  and  [428]  from 
Lydney  to  Didcot,  are  totally  distinct,  running  through  different  districts,  and  differing 
essentially  as  to  gr.adients  and  otherwise.  Unless  the  two  lines  are  identical,  there 
are  no  means  of  instituting  a  comparison.  How  can  the  Bullo  and  Lydney  pro- 
prietors he  said  to  be  subjected  to  undue  prejudice  because  they  are  charged  I/lGth 
of  a  penny  per  ton  per  mile  more  than  the  Ruabon  Coal  Company  are  charged  for  the 
conveyance  of  their  coals  over  another  line  of  railway'?  [Crowder,  J.  Both  lines  are 
branches  of  the  Great  Western  railway.]  To  Grange  Court  only  :  beyond  that  is  the 
.South  Wales  railway,  over  which  the  Great  Western  Railway  Company  have  no  control. 
In  The  Cakrham  case,  Cre.sswell,  J.,  says  :  "By  the  act  of  parliament  in  question,  very 
extensive  powers  are  conferred  upon  this  court, — powers  which  may  be  exercised  for 
the  benefit  of  the  public,  but  which  may  al.so  be  exercised  to  the  great  detriment  of 
those  who  are  engaged  in  cai'rying  on  railway  concerns  ;  jtnd  therefore  the  court  should 
be  very  cautious,  before  they  set  on  foot  an  in(|uiry,  to  ascei'tain  that  there  is  reason- 
able ground  for  believing  tliat  the  provisions  of  the  act  have  been  infringed.  Four 
several  grounds  of  complaint  have  l)een  urged  in  this  case.  The  first  is,  that  the 
companies  against  whom  the  application  is  directed  make  unequal  charges  to  persons 
tiavelliiig  along  their  lines  to  the  Caterham  branch.  It  does  not,  however,  appear 
that  there  is  any  inequality  of  charge  to  pei-sons  using  the  same  portion  of  those  lines  : 
and  it  is  not  sufficient  to  shew  an  inequality  as  compared  with  the  rates  charged  on 
another  line.  The  words  of  the  2nfl  section  of  the  act  are,  that  '  no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favoni- 
of  any  particular  person  or  company,  or  any  particular  d<'Scrii)tion  of  traffic,  in  any 
respect  whatsoever,  nor  shall  any  such  [429]  comjjany  .subject  any  particular  person 
(>!■  company,  or  any  |)articular  descriplion  of  traffic,  to  any  undue  or  unrcasonal)le 
prejudice  or  disadvantage  in  any  rc'spcct  whatsoever.'  I  a])pT'ehend  that  it  cannot 
be  said,  that,  because  pei'sons  may  tiavcl  between  London  and  l']|).som  at  a  leas  rate 
than  they  can  between  London  and  Caterham,  any  undue  or  unreasonable  preference 
or  advantage  is  given,  or  any  undue  or  unreasonable  prejudice  or  disad\antage 
imposed.  1  can  see  nothing  upon  the  affidavits  to  shew  that  any  undue  preference 
has  been  giveti  to  any  particular  person  or  company.     All  persons,  it  appears,  who 
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come  from  T.,oiidon  to  Caterliam  are  cliarged  alike."  So,  here,  all  persons  «-ho  wish 
to  send  coals  from  Kuabon  to  London  in  similar  quantities  and  under  similar  guarantees, 
would  be  charged  precisely  the  same  rates  as  are  charged  to  the  Euabon  Coal  Com- 
pany. The  next  answer  to  the  motion  is,  that  there  is  no  preference  in  point  of  fact 
here  :  the  company  profess  to  carry  for  all  the  world  alike,  regard  being  hacl  to  quantity, 
full  train-loads,  and  distances.  The  next  answer  is  quite  peculiar  to  this  case.  The 
portion  of  the  line  Ijetween  Grange  Court  and  Lydney, — twelve  miles  of  the  eighty- 
two, — does  not  belong  to  the  Great  Western  Kailway  Company,  but  to  the  South 
Wales  Railway  Conipan}'.  The  terms,  therefore,  ujion  which  coals  can  be  carried  on 
that  portion  of  the  line  do  not  depend  upon  the  Great  Western  Railway  Compan}'. 
Several  minoi-  points  are  disposed  of  by  the  master's  report :  these  matters  all  range 
under  one  head, — equivalents  for  the  advantages  which  the  railway  company  derive 
from  the  contract. 

Bovill,  Q.  C,  Manisty  Q.  C,  and  Dowdeswell,  in  support  of  the  rule.  There  is 
nothing  either  in  the  affidavits  or  in  the  master's  report  to  shew  that  there  exists  such 
a  difference  of  circum.stances  here  as  to  [430]  warrant  the  great  difl'eience  in  the  i-ates 
charged  to  the  complainants  and  other  coal-proprietors  of  the  Forest  of  Dean,  as  com- 
pared with  those  charged  to  the  Kuabou  Coal  Companj-.  The  scale  (ante,  p.  418)  is  so 
arranged  as  totally  to  destroy  the  trade  of  the  complainants,  by  annihilating  a  portion 
of  the  district,  giving  a  manifest  and  unjustifiable  preference  to  the  North  Wales  coal. 
In  this  respect,  the  case  is  not  unlike  O.daile's  case,  ante,  vol.  i.  p.  4.54,  where  the  court 
held  that  the  desire  to  introduce  the  northern  coke  into  Staffordshire  afforded  no 
justification  for  the  lowering  of  the  company's  rates  in  favour  of  the  persons  dealing 
in  that  article.  Cresswell,  J.,  in  giving  the  judgment  of  the  court  upon  that  part  of 
the  case,  says, —  1  C.  B.  (N.  S.)  496, — "It  appears  that  'a  desire  to  introduce  the 
northern  coke  into  Staffordshire '  induced  the  company  to  make  three  special  agree- 
ments with  different  parties  for  the  carriage  of  coal  and  coke  at  a  rate  lower  than 
their  ordinary  charge.  We  think  that  the  desire  to  introduce  the  northern  coke  into 
Staffordshire  was  not  a  legitimate  ground  for  making  such  agreements.  Lowering 
their  I'ates  for  that  purpose  was  giving  an  undue  preference  to  that  traffic."  Now, 
what  does  the  master  find  here  ?  The  fourth  question  submitted  to  him  was  "  whether 
there  is  any  and  what  dift'erence,  as  affecting  the  cost  of  carriage,  between  the  circum- 
stances under  which  the  said  railway  company  have  carried  or  cany  coals  for  the  said 
Ruabou  Coal  Company,  and  the  circumstances  under  which  they  have  carried  oi'  carry 
coals  for  the  complainants."  And  as  to  this  the  master  says, — "  I  do  not  find  any  facts 
relevant  to  this  point."  [Crowder,  J.  Saunders's  affidavit  discloses  circumstances 
of  difference,  which  the  master  seems  to  have  overlooked.]  The  affidavit  does  not 
state  that  the  difference  in  price  is  consequent  upon  the  Euabon  coals  being  carried 
in  full  train  loads  :  and  it  is  obvious  that  [431]  that  would  not  justify  the  discrepancy 
which  appears  from  the  table,  ante  p.  419.  There  we  find  that  the  charge  for  con- 
veying the  North  Wales  coal  from  Euabon  to  Banbury,  a  distance  of  112  miles, 
including  terminals  and  the  use  of  trucks,  is  4s.  lOd.,  and  from  Ruabon  to  Cookham, 
a  distance  of  177  miles,  7s.  9d.  ;  wdiereas,  the  chai-ge  for  the  South  Wales  coal  from 
Lydney  to  Cookham,  a  distance  of  1 1 2}  miles,  is  8s.  lOd., — from  Lydney  to  Maidenhead, 
a  distance  of  11  Of  miles,  7s.  4d., — from  Lydney  to  Banbury,  a  distance  of  113}  miles, 
7s.  6d., — from  BuUo  to  Banbury,  a  distance  of  106  miles,  7s.  2d. — from  BuUo  to 
Cookham,  a  distance  of  10.5  miles,  Ss.  7d., — and  from  BuUo  to  Windsor,  a  distance 
of  111  miles,  7s.  4d.  Again,  the  charge  for  conveying  coal  from  Ruabon  to  London, 
a  distance  of  189  miles,  professedly  is  8s.  6d.  per  ton,  but  in  reality  7s.  3d.  per  ton  ; 
whereas,  the  charge  is  the  same  (8s.  6d.)  from  Lydne}'  to  London,  a  distance  of  133^ 
miles  only;  and  8s.  Id.  from  BuUo  to  London,  a  distance  of  126  miles.  [Crowder,  J. 
The  real  question  is,  whether  the  special  agreement  between  the  Great  Western 
Railway  Company  and  the  Euabon  Coal  Company  is  warranted  by  the  special  circum- 
stances under  which  it  was  entered  into  ]  The  burthen  lies  on  the  company  to  shew 
that  the  inequality  of  charge  is  justifiable.  [Willes,  J.  It  is  for  the  applicant  to 
make  out  a  prima  facie  case  of  inequality  :  but,  the  prima  facie  case  being  made  out, 
the  onus  is  cast  upon  the  company  to  justify  the  charge.]  Now,  the  31st  clause  of  the 
agreement  (ante,  p.  400,  n.)  fixes  the  charge  for  carrying  the  Euabon  coal  over  the 
Great  Western  railway  between  the  distance  of  50  miles  and  100  miles  from  the 
Ruabon  junction,  at  3s.  9d.  per  ton,  "or  a  sum  calculated  at  the  rate  of  5/Sths  of  a 
penny  per  ton  per  mile,  whichever  shall  be  the  lesser  amount,"  with  4d.  per  ton  for 
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liaick.s,  :2d.  per  ton  for  lenniiial  [432]  chai'ges,  uiid  Id.  per  ton  for  thu  transfer  of 
gauge.  Seventy-t«'o  miles  at  5/8ths  of  a  penny  per  ton  per  mile  on  a  full  train-load 
would  be  3s.  9d. ;  consequently,  3s.  9d.  would  be  the  charge  per  ton  to  the  Ruabon 
company  for  any  distance  beyond  72  and  within  100  miles.  To  the  complainants  the 
charge  is  uniformly  8/16ths  of  a  penny  per  ton  per  mile  :  and,  as  nearly  all  the  traffic 
in  the  South  Wales  coals  is  within  100  miles  of  Grange  Court,  the  proprietors  of  that 
description  of  coal  ai'e  deprived  of  their  natural  advantage  of  proximit}'  to  those 
places.  To  say  that  the  company  are  willing  to  cai-ry  for  us  upon  the  same  terms  as 
for  the  Kuabon  company  beyond  the  distance  of  100  miles,  is  not  doing  equal  justice  : 
we  do  not  want  to  go  100  miles  The  object  of  this  is  manifest  fi'ora  the  third  para- 
graph of  Saunders's  affidavit,  ante,  p.  380.  The  other  provisions  of  the  agreement 
giving  various  facilities  and  adv.antages  to  the  Ruabon  Coal  Company  which  are  not 
aflforded  to  the  complainants  or  to  others  in  their  position,  cleaily  amount  to  an 
infraction  of  the  provisions  of  the  statute.  The  explanations  afforded  by  Saunders's 
affidavit  tend  rather  to  shew  that  all  this  was  a  mere  pretence,  for  the  purpose  of 
preferring  the  Ruabon  Coal  Company  and  their  traffic  to  the  complainants  and  their 
traffic ;  and  the  result  must  be,  the  total  destruction  of  the  very  valuable  mining 
property  in  the  whole  of  the  Forest  of  Dean.  In  this  respect,  the  present  case  differs 
very  little  from  that  of  Ilan.wiiui  v.  The  Eastern  Counties  Jiaitwai/  Compan>j,  ante, 
vol.  iv.,  p.  135.  Thei'e,  the  company  made  a  scale  of  charges  for  the  carriage  of  coals 
from  Peterborough  and  Ipswich  respectively  to  various  places,  the  effect  of  which 
was  to  diminish  the  natural  advantages  which  the  Ipswich  dealers  possessed  over  those 
of  Peterborough,  from  their  greater  proximity  to  those  places,  by  annihilating  (in  point 
of  expence  of  carriage)  in  favour  of  the  latter  a  certain  portion  of  the  distance  between 
[433]  Peterborough  and  those  places  :  and  this  was  held  to  be  an  undue  preference  of 
the  Peterborough  dealers  over  those  of  Ips\vich.  [Willes,  J.  Is  there  anything  in 
the  affidavits  to  shew  the  value  of  the  special  agreement  to  the  Great  Western  Railway 
Company  'i]  Not  one  word.  [Crowder,  J.  Can  the  Great  Western  Railway  Company 
be  held  responsible  for  a  difference  of  charge  upon  different  branches?]  It  is  true, 
the  two  descriptions  of  coal  come  from  two  ditlerent  places  ;  but  both  branches  belong 
to  the  same  company.  Why  is  a  preference  to  be  given  to  the  traffic  fi-om  Ruabon 
over  that  from  Grange  Court  1  The  same  objection  might  have  been  urged  in  llansome's 
case,  ante,  vol.  i.,  p.  437.  In  The  Calherham  case,  ante,  vol.  i.,  p.  410,  all  persons 
travelling  by  the  same  route  were  charged  at  the  .same  rate  :  and  Williams,  J.,  in  his 
judgment,  say.s, — "If  it  could  be  distinctly  shewn  that  the  excess  of  charge  on  the 
Caterham  branch  was  owing  to  a  design  on  the  part  of  the  other  companies  to  exclude 
the  Catherhani  Railway  Company  from  the  lienefits  to  be  derived  fi'om  the  use  of 
their  lines,  that  would  bi-ing  the  case  within  the  act."  In  Harris  v.  Tim  Cockennouth 
and  Worrkington  Railwaij  Company,  ante,  vol.  iii.,  p.  693,  a  railway  company  agreed  with 
the  lessees  of  certain  collieries  to  carry  their  coals  at  a  somewhat  lower  rate  of  tonnage 
than  they  carried  for  others,  in  consideration  of  the  owner  of  those  collieries  having 
laid  out  a  largo  sum  in  eonstiucting  tram-ways  to  connect  them  with  the  railway  : 
they  al.so  made  a  fui-ther  reduction  under  the  influence  of  a  threat,  that,  unless  they 
acceded  to  the  terms  [)roposed  by  the  lessees,  the  owner  would  construct  another  line 
of  railway  dir'ect  from  the  coUieiies  to  the  place  of  siiipment,  for  the  use  of  his  tenants, 
and  so  would  divert  from  the  company  a  very  considerable  and  esscnlial  portion  of 
their  traffic:  and  it  was  held  that  neither  of  these  was  a  justifiable  [434]  reason  for 
the  "undue  preference"  thus  given.  The  dictum  of  Crowder,  J.,  in  Tlbc  Caterham  case 
(ante,  vol.  i.,  p.  422), — "The  meaning  of  the  act,  as  it  seems  to  me,  is,  that  railway 
companies  shall  so  conduct  their  tiaflic  that  no  undue  preference  shall  be  given  to, 
and  no  undue  prejudice  imposed  upon,  any  particular  person  or  company,  and  that 
these  woi'ds  refer  to  j)ei'sons  using  Ihc  line  from  the  same  point  of  dejiarture  to  the 
.same  ])oint  of  ai-rival," — was  not  necessary  to  the  decision.  [Ci'owder,  J.  If  Didcot 
were  the  terminus,  I  presume  you  would  not  .say  that  the  North  and  the  South  Wales 
coals  were  carried  over  the  same  lino.  Is  there  any  explan.ition  of  the  arl)itrary  fixing 
of  the  1(>0  mile  distance,  which  the  complainants  say  exeludcs  them  from  nearly  all 
the  places  they  trade  with '?]  None.  [Crowder,  .J.  Swindon,  Didcot,  and  Reading 
aie  within  the  100  miles.]  They  are  .so:  but  all  the  other  places  arc  beyond.  The 
agreement  with  the  Ruabon  Coal  Company  is  based  upon  revenue,  not  upon  quantity. 

Cur.  adv.  vult. 

Crowder,  J.,  delivered  the  judgment  of  the  court : — 
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This  was  an  application  by  Messrs.  Nicholson,  coal-owners  in  the  Forest  of  Dean, 
for  an  injunction  to  restrain  the  Great  Western  Railway  Compan}^  from  giving  undue 
preference  to  the  coal-traffic  of  the  Euabon  Coal  Company  as  against  the  coal-traffic 
of  the  coal-owners  of  the  Forest  of  Dean  :  and  several  grounds  of  complaint  are  set 
forth  in  the  affidavits  upon  which  the  rule  was  obtained. 

Affidavits  having  been  filed  on  the  other  side,  and  also  affidavits  in  reply  by  the 
complainants,  the  mattei-  was  referred  to  the  Master  to  report  upon  certain  points 
settled  by  my  Brother  AVilliams.  The  case  was  argued  before  my  Brother  Willes  and 
myself.  We  [435]  think  the  Master's  report  disposes  of  all  the  alleged  grounds  of 
undue  preference  except  those  arising  out  of  the  special  agreement. 

The  main  ground  of  complaint  is,  that  the  Great  Western  Railway  Company  did, 
on  the  31st  of  July,  1856,  enter  into  an  agreement  with  the  Ruabon  Coal  Companv, 
liy  which  numerous  advantages  (all  reducible  to  a  money  \'alue)  were  secured  to  the 
coal-traffic  of  the  Ruabon  Coal  Company  on  the  line  of  the  Great  Western  railway,  as 
against  the  coal-owners  of  the  Forest  of  Dean,  and  greatly  to  the  prejudice  of  their 
trade  in  coals  conveyed  on  that  line 

The  complainants  in  their  affidavits  rely  much  on  the  histoiy  of  the  Ruabon  Coal 
Company, — shewing  its  formation  by  two  or  three  persons  who  were  intimately  con- 
nected with  the  Great  Western  Railway  Company,  and  who  held  five  hundred  out  of 
five  hundred  and  seventy-four  shares  in  the  Ruabon  Coal  Company  :  and  the  com- 
plainants charge  the  railway  company  with  entering  into  stipulations  in  the  special 
agreement,  calculated  to  promote  the  interest  of  the  coal  company,  without  regai-d  to 
the  interest  of  the  railway  company  :  and  they  furthei'  allege  that  this  agreement  wa.s 
kept  secret  from  the  complainants.  They  then  set  forth  in  the  affidavits  various 
advantages  secured  to  the  coal  company  by  the  agreement,  in  connection  with  the 
conveyance  of  coal  along  the  Great  Western  railway, — all  of  which,  as  is  admitted  on 
both  sides,  are  capable  of  pecuniary  valuation,  and  therefore  in  effect  diminish  the  rate 
of  caniage  of  coals  to  the  Ruabon  Coal  Company,  and  thus  give  them  an  advantageous 
position  in  the  market. 

The  affidavits  in  answer  positively  deny  any  community  of  interest  on  the  part  of 
the  I'ailway  company  with  the  coal-traffic  of  the  Ruabon  Coal  Company,  or  that  the 
railway  company  has  any  interest  in  the  success  or  failure  of  the  coal  company,  except 
as  regards  [436]  the  freight  on  the  conveyance  of  the  coal ;  and  allege  in  unqualified 
terms  that  the  only  object  of  the  railway  in  promoting  the  coal-traffic  from  the  Ruabon 
collieries  has  been  to  benefit  their  own  proprietors  by  means  of  a  railway  profit 
derivable  from  such  traffic.  It  is  also  positively  denied  that  there  was  any  secrecy 
intended  in  the  special  agreement ;  and  it  is  alleged  that  an  ofler  of  a  similar  agreement 
was  made  to  all  other  consignors  of  coals  on  the  Great  Western  line. 

The  agreement  is  set  out  at  full  length  ;  and  it  thereby  appears  that  the  considera- 
tion moving  the  Great  Western  Railway  Company  to  allow  the  various  advantages 
complained  of  was,  the  engagement  by  the  Ruabon  Coal  Company  to  send  for  ten 
years  along  the  Great  Western  line  of  railway  lieyond  the  distance  of  one  hundred 
miles  such  a  sufficient  quantity  of  coal  dui-ing  each  year  as  would  produce  to  the 
company  for  freight,  teiminals,  waggon-hire,  and  break  of  gauge,  a  yearly  gross 
revenue  of  40,0001.  in  fully  loaded  coal  trains,  at  the  rate  of  seven  per  week. 

On  a  careful  review  of  the  affidavits  on  both  sides,  we  think  it  sufficiently  appears 
that  the  Great  Western  Railway  Company,  in  entering  into  this  agreement,  had  only 
the  interests  of  the  proprietors  in  view,  and  the  legitimate  increase  of  the  profits  of 
the  railway. 

It  has  been  said  by  this  court  in  the  case  of  In  re  Bausome,  1  C.  B.  (X.  S.)  4-52, 
"  that,  in  considering  the  question  of  undue  preference,  the  fair  interests  of  the  railway 
ought  to  be  taken  into  the  account."  In  that  case,  the  decision  was  against  the 
railway  company,  only  because  it  appeared  to  be  the  manifest  object  of  the  railway 
company,  in  charging  diffei'cnt  rates,  to  enable  one  set  of  coal-owners  to  compete  with 
another  set.  And,  in  the  case  of  In  re  Odade,  I  C.  B.  (N.  S.)  4.54-,  the  decision  was 
also  against  the  railway  company,  beealuse  the  lowering  the  rates  appeared  to  [437] 
be  solel}'  from  a  desire  "  to  introduce  northern  coke  into  Staffordshire." 

When  the  statute  speaks  of  "undue  and  unreasonable  preference  or  advantage," 
and  "undue  or  unreasonable  prejudice  or  disadvantage,"  it  u.ses  language  implying 
that  there  may  be  advantage  to  one  person  or  one  class  of  traffic,  and  prejudice  to 
another,  which  would  not  be  within  the  act  of  parliament.     The  preference  and  pre- 
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judice  must  be  "  undue  "  or  "  uureasonable,"  to  be  within  the  statute.  And,  although, 
in  the  case  now  before  the  court,  it  is  ijuite  manifest  that  the  Ruabon  Coal  Company 
have  many  and  important  advantages  in  carrying  their  coal  on  the  Great  Western 
railway,  as  against  the  complainants  and  other  coal-owners  in  the  Forest  of  Dean,  still 
the  question  remains,  are  thej'  "  undue  "  or  "  uiu'easonable  "  advantages?  This  mainly 
depends  upon  the  adequacy  of  the  consideration  given  in  return  to  the  railway  company 
for  the  advantages  aflbrded  to  the  Kualion  Coal  Company. 

The  affidavits  on  the  part  of  the  railway  company  assert,  that,  regard  being  had 
to  the  large  (|uantity  sent  by  the  Kuabon  Coal  Company,  the  distivnce  of  passage  over 
the  line,  and  the  regular  full  coal-trains  made  up  for  its  conveyance,  there  is  a  greater 
remuneration  to  the  railway  company  pei'  ton  per  mile  for  such  carriage  at  the  lower 
I'ate,  and  with  the  advantages  aflbrded,  than  for  carrying  the  complainants'  coals  at 
the  higher  rate.  Mr.  Saunders,  the  secretary  of  the  Great  Western  Railway  Company, 
referring  to  the  interview  between  the  directors  of  the  railway  company  and  the 
representatives  of  the  coal  traders  of  the  Forest  of  Dean,  in  the  35th  paragraph  of  his 
affidavit,  states  "  that  the  only  substantial  point  of  difference  between  the  traders  and 
the  railway  company  is  this, — that  the  company  proposed  and  insist  upon  a  scale 
gi'aduated  under  a  contract  in  respect  of  quantities  and  distance,  and  for  full  [438] 
loads,  whilst  some  of  the  traders  insist  upon  a  scale  graduated  according  to  distance 
only,  without  contract  for  quantity,  and  corresponding  in  point  of  mileage  only  accord- 
ing to  distance  with  the  chai'ge  made  to  the  Ruabon  Coal  Company  for  a  corresponding 
distance,  however  small  the  quantity  carried,  and  under  whatever  different  circum- 
stances as  to  loads  or  otherwise  it  may  be  supplied  for  conveyance ;  and  that  this  is 
a  principle  which  is  not  and  cannot  be  recognized  or  admitted  by  railway  companies 
without  serious  loss  and  prejudice  to  their  interest ;  that  the  guarantee  of  a  large 
traffic  enables  them  to  work  such  traffic  with  greater  economy  by  the  arrangement  of 
trains  and  times,  and  by  a  special  organization  of  service  and  constant  use  of  plant 
adapted  to  such  traffic ;  and  that  there  is  a  better  remuneration  or  profit  to  the  railway 
company  per  ton  from  a  large,  regular,  and  constant  traffic  carried  on  at  a  less  rate, 
than  from  a  small,  irregular,  and  intci'mittent  traffic  carried  at  a  higher  rate." 

The  only  answer  given  to  this  pai'agraph  by  the  affidavits  of  complainants  in  reply, 
is  in  paragraph  14, — "We  say  that  our  trade,  and  the  trade  in  coal  from  Bullo  and 
Lydney  is  not  small,  irregular,  and  intermittent,  but  large,  regular,  and  constant,  and, 
to  the  best  of  our  belief,  exceeds  in  quantity  the  coals  sent  by  the  Ruabon  Coal 
Company." 

Again,  Mr.  Saunders,  in  the  29th  paragraph  of  his  affidavit,  refers  to  the  several 
instances  of  preference  alleged  by  the  complainants  to  be  given  to  the  Ruabon  Coal 
Company,  in  the  .'Uth,  35th,  3Gth,  37th,  38th,  and  39th  paragi-aphs  of  their  affidavit, 
and  says,  "  that,  according  to  the  difference  of  circumstances,  the  charges  are  fairly 
proportionate  ;  that  the  mere  question  of  distances  aflbrds  no  certain  criterion  as  to 
the  reasonableness  of  the  relative  charges  ;  that,  for  distances  under  fifty  miles,  the 
orflinary  rates  arc  charged  to  tin;  [439]  Kuabon  Coal  Company,  and  that,  for  distances 
less  than  one  hundred  miles,  higher  rates  in  proportion  are  charged  to  them  than  for 
distances  exceeding  one  hundred  miles  ;  and  that  this  is  a  well-known  and  usual 
principle  of  charge  adopted  by  I'ailway  companies. 

The  table  of  rates  is  then  referred  to  ;  and  the  29th  paragraph  concludes  thus, — 
"  that,  having  regard  to  the  fact  that  there  is  in  these  cases  no  special  contract  for  a 
considerable  quantity  to  be  sent  annually  and  regularly,  or  for  tiie  loading  of  full  train 
loads,  as  is  the  case  with  the  Kuabon  Coal  Company,  the  rates  so  charged  are  in 
every  respect  fair  and  rea.sonable,  as  compared  with  the  rates  charged  under  the 
special  circumstances  aforesaid  to  the  Kuabon  Coal  Company  " 

The  whole  of  this  [jaragraph  is  left  cintirely  uinioticed  by  the  affidavit  of  the  com- 
plainants in  reply,  llad  the  complainants  disputed  this  alleged  "well-known  and 
usual  pi-inciple  of  charge,"  or  had  they  by  their  affidavit  called  in  question  the  allega- 
tion in  this  ])aragraph  that  the  rates  chaigcd  without  agreement  are  f.air  and  reason- 
able, as  compared  with  the  lowci'  rates  charged  under  the  s])ccial  agreement  with  the 
Kualjon  Coal  Coin])any,  regard  being  had  to  the  difierent  I'ato  of  cost  of  carriage  to  ihe 
railway  company,  the  court  would  have  felt  bound  to  submit  these  matteis  to  a  detailed 
investigation  by  an  engineer  or  traffic-manager  of  a  railway,  who  would  be  able,  by 
calculations,  to  arrive  at  a  satisfactory  result,  upon  the  principle  recogiu'sed  by  I'ailway 
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companies,  of  obtaining  the  greatest  quantity  of  work  from  an  engine,  at  the  least 
expense. 

Mr.  Saunders,  in  paragraph  19  of  his  affidavit,  while  admitting  the  existence  of  the 
special  agreement  with  the  Ruabon  Coal  Com]3uny,  sa\'s  "  that  the  circumstances 
justify  such  lower  charge  per  mile,  and  that  [440]  under  like  circumstances,  and 
subject  to  like  conditions,  the  Great  Western  Railway  Company  are  willing  and  have 
oflfered  to  make  the  same  reduced  charge  per  mile  to  all  other  coal-proprietors." 

The  complainants,  in  their  first  affidavit,  paragraph  44,  and  in  the  affidavit  in 
reply,  say  that  it  is  impossible  for  them  to  enter  into  an  agreement  with  stipulations 
like  those  contained  in  the  special  agreement  with  the  Ruabon  Coal  Company.  Why 
it  is  impossible,  they  do  not  say.  But,  in  the  course  of  the  argument,  great  stress 
was  laid  by  their  counsel  upon  the  fact  that  there  are  several  places  within  the 
distance  of  one  hundred  miles  from  Bullo  and  Lydney  on  the  Great  Western  railway 
to  which  the  complainants  send  their  coals,  and  that  the  Ruabon  Collieries  are  at  a 
greater  distance  than  one  hundred  miles  from  any  of  the  places  on  the  line  to  which 
they  send  their  coals,  and  that  consequently  it  was  impossible  for  the  complainants 
to  stipulate  for  the  sending  of  coals  so  as  to  take  ad\antage  of  the  diminished  rate 
above  the  distance  of  one  hundred  miles. 

It  was  strongly  urged  before  us,  that  the  i-eason  for  fixing  upon  the  distance  of 
one  hundred  miles  was,  because  the  raihvay  company  knew  that  the  principal  traffic 
of  the  Forest  of  Dean  was  not  to  London,  which  is  beyond  the  hundred  miles,  but  to 
the  intermediate  stations  within  that  distance. 

But  it  is  to  be  remarked  that  no  sentence  of  the  complainants'  affidavits  is  directed 
to  that  point :  nor  is  there  to  be  found  in  them  an  allegation  that  any  large  portion  of 
their  traffic  lies  within  the  hundred  miles. 

The  learned  counsel  for  the  complainants  relied  on  the  30th  paragraph  of  Mr. 
Saunders's  affidavit,  from  which,  certainly,  an  infeience  to  that  effect  may  be  drawn. 
The  existence,  however,  of  such  a  fact  would  only  be  material  as  tending  to  shew 
that  the  special  [441]  agreement  made  with  the  Ruabon  company,  and  offered  to  all 
consignors  of  coals,  was  only  a  cloak  for  concealing  undue  favour  and  partiality  to 
the  Ruabon  Coal  Company  in  their  coal-traffic. 

Had  the  complainants  intended  to  rely  upon  this  point,  they  ought  to  have 
specifically  referred  to  it  in  their  affidavit,  in  order  that  an  oppoitunity  for  explanation 
might  have  been  afforded  to  the  Great  Western  Railway  Company. 

If  wc  could  see  clearly  that  a  scale  of  rates  with  reference  to  distance  had  been 
framed  with  the  view,  and  having  the  effect,  of  favouring  the  Knabon  coal-traffic,  and 
prejudicing  the  Forest  of  Dean  coal-traffic,  we  should  hold  it  to  be  an  undue  pre- 
ference within  the  act,  in  accordance  with  the  decision  of  the  court  in  BaiKume  v.  The 
Eastern  Comities  Raihcay  Company,  4  C.  B.  (X.  S.)  135.  But  we  have  no  sufficient 
evidence  to  lead  us  to  such  a  conclusion:  and,  although  the  complainants  may  suffer 
by  this  scale  of  rates,  in  consequence  of  their  local  position,  that  is  a  matter  which  the 
court  cannot  inteipose  to  remedy. 

It  was  also  contended  by  the  learned  counsel  for  the  complainants,  that  it  was 
impossible  for  them  to  accept  the  agreement  in  the  terms  offered,  because  they  were 
unable  to  guarantee  so  large  a  traffic  as  would  yield  40,0001.  freight  annually. 

Now,  according  to  the  construction  we  put  upon  the  act  of  17  &  18  Vict.  c.  31,  it 
is  no'  contravened  by  a  railway  company  carrying  at  a  lower  rate  in  consideration  of 
a  guarantee  of  large  quantities  and  full  train-loads  at  regular  periods,  provided  the 
real  object  of  the  railway  company  be  to  obtain  thereby  a  greater  remunerative  profit 
by  the  diminished  cost  of  carriage,  although  the  ett'ect  may  be  to  exclude  from  the 
lower  rate  those  persons  who  cannot  give  such  a  guarantee. 

[442]  The  result  is,  that  this  rule  must  be  discharged,  with  costs 

Rule  discharged,  with  costs. 
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Atkinson,  Appellant,  Sellers,  Respmident.     Nov.  30th,  1858. 

[S.  C.  28  L.  J.  M.  C.  12;  5  Jur.  N.  S.  21.     Applied,  Taylor  v.  Humphries,  1864, 
17  C.  B.  N.  S.  5.50;  Perm  v.  Alexander,  [1893]  1  Q.  B.  532.] 

To  constitute  a  "  traveller"  within  the  meaning  of  the  18  &  19  Vict.  c.  118,  s.  2, 
it  is  not  necessary  that  the  pai'ty  should  be  journeying  on  business. 

This  was  a  case  stated  by  two  justices  acting  in  and  for  the  county  of  Lancaster, 
for  the  opinion  of  this  court,  in  pursuance  of  the  statute  20  ife  2  I  Vict.  c.  43. 

The  appellant,  Matthew  Atkinson,  was  summoned  and  appeared  before  the  ju.sticcs 
upon  an  information  and  complaint  laid  by  the  respondent,  John  >Sellers,  and  which 
charged  the  appellant, — For  that  he,  on  the  6th  of  June,  1858,  at  the  township  of 
Garston,  being  then  and  there  a  housekeeper  duly  licensed  to  sell  exciseable  liquors  by 
retail  to  be  drunk  and  consumed  in  his  house  and  premises  there  situate,  and  the  said 
day  being  Sunday,  did  unlawfully  open  his  said  house  for  the  sale  of  beer  between 
the  hours  of  three  and  five  of  the  clock  in  the  afternoon,  to  wit,  at  four  o'clock  in  the 
afternoon  of  the  said  day,  otherwise  than  to  a  traveller  or  to  a  lodger  in  the  said  house 
and  premises,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

The  charge  was  made  under  the  18  &  19  Vict.  c.  118,  s.  2.  The  licence  and  other 
preliminaries  to  the  alleged  ofi'ence  were  duly  proved. 

The  house  kept  by  the  appellant,  and  referred  to  in  the  information,  is  about  five 
miles  and  a  half  from  Liverpool,  and  is  much  resorted  to  by  parties  from  Liverpool 
and  the  neighbourhood.  It  was  proved  on  the  part  of  the  complainant  (the  now 
respondent)  that  a  police-officer  in  private  clothes,  on  the  day  in  ques-[443]-tion,  and 
within  the  hours  mentioned  in  the  information,  entered  the  defendant's  (the  now 
appellant's)  house.  The  door  was  closed,  and  the  appellant  looked  thiough  a  trap- 
door at  each  party,  but  the  officer  did  not  hear  whether  he  asked  any  questions  or  not. 
The  officer  found  five  men  there :  and  it  was  proved,  that  beer  was  served  to  four  of 
them.  It  was  proved,  on  the  part  of  the  complainant,  that  none  of  the  men  lived  in 
Garston  or  the  neighbourhood.  The  evidence  of  the  officer  was  admitted  to  be  true 
by  the  appellant. 

On  the  part  of  the  appellant,  the  four  persons  to  whom  beer  was  served  were 
called  ;  and  it  was  proved  that  they  had  come  in  two  parties  with  ladies,  who  were 
in  the  gi-ounds  attached  to  the  house.  Each  party  had  left  Liverpool  about  two 
o'clock  in  the  afternoon,  for  pleasure,  in  a  vehicle,  and  had  driven  a  round  of  eight  to 
ten  miles  before  arriving  at  Garston.  They  drove  their  horses  and  vehicles  into  the 
appellant's  stable  yard,  and  ordered  meal  and  water  for  the  horses,  and  then  them- 
selves went  into  the  house  for  refreshments.  It  was  pi-oved  that  the  fifth  man  was  an 
inhabitant  of  Liverpool :  no  evidence  was  given  as  to  how  he  got  to  Garston  ;  but 
to  him  no  beer  had  been  supplied.  It  was  proved  that  the  appellant  asked  each  of 
the  four  parties  whether  they  were  travellers,  and  admitted  them  on  receiving  an 
affirmative  answer. 

It  was  contended,  on  the  part  of  the  appellant,  that  the  ease  against  him  was  not 
proved,  because  it  was  not  shewn  that  the  parties  to  whom  he  had  opened  his  house 
for  the  sale  of  beer  were  not  "  travellers  "  within  the  meaning  of  the  exception  in  the 
act  of  parliament,  and  also  because  it  was  shewn  affirmatively,  as  he  argued,  that 
they  were  "  travellers  "  within  such  c.vcoption. 
The  case  then  proceeded  as  follows, — 

"  We  thought  wc  were  bound  to  convict,  and  accord-[444]-ingly  we  convicted  the 
appellant,  and  fined  him  20s.  and  costs;  and  the  grounds  of  our  .said  decision  were, 
that  wc  thought,  that,  taking  as  we  do  take,  the  evidence  on  Ijotli  sides  to  be  true, 
we  could  not  hold  that  there  was  any  evidence  that  the  parties  to  whom  beer  was 
supplied  wei'C  travelleis,  or  that  there  was  any  deficiency  of  proof  on  the  ])art  of  the 
prosecution. 

"The  said  Matthew  Atkinson  being  di.s.satisfied  with  our  determination,  and 
having  applied  to  us  in  writing,  within  three  days  (a)  after  sucli  determination,  to 
state  and  sign  a  case  setting  forth  the  facts  and  grounds  of  such  determination,  for 

(a)  See  as  to  the  comput<ition  of  the  three  days.  Peacock,  .Ipp.,  Thr,  Queen,  Resp., 
ante,  vol.  iv.,  p.  204. 


182  ATKINSON    r.  SELLERS  5  C.  B.  (N.  S.) 445. 

the  opinion  thereon  of  the  coui't  of  Common  Pleas,  and  having  duly  entered  into  the 
recognizance,  and  performed  all  the  preliminaries  required  b}'^  the  statute  20  &  21 
Viet.  c.  13  ;  and  we  having  first  intimated  our  opinion,  that  under  the  1st  section  of 
the  lastly  above-mentioned  act,  we  had  no  power  to  grant  a  case,  as  we  did  not  consider 
it  a  point  of  law,  at  the  urgent  request  of  the  appellant  and  his  counsel,  and  we  being 
desirous  of  obtaining  a  decision  as  to  who  are  ti-avellers,  we  granted  a  case,  and  now 
hereby  state  the  same,  in  compliance  with  such  application,  and  request  the  opinion 
of  the  court,  whether,  upon  the  facts  stated  in  this  case,  we  were  bound  to  convict  the 
said  Matthew  Atkinson ;  and  we  pray  the  court  to  make  such  order  therein  as  the 
court  shall  think  right." 

L.  Temple,  for  the  appellant  (b).  The  question  for  [445]  the  decision  of  the  court 
is,  what  is  a  traveller?  [Cockburn,  C.  J.  The  object  of  the  statute  was,  to  prevent 
public-houises  from  being  opened  for  the  sale  of  beer  and  liquors  between  the  hours  of 
three  and  five  on  the  Sunday  afternoon.  A  man  goes  from  Liverpool  to  a  place  of 
entertainment  a  few  miles  off  for  the  mere  purpose  of  being  entertained, — is  he  a 
traveller  1]  The  2nd  .section  of  the  It*  &  19  Vict.  c.  118,  the  clause  upon  which  this 
conviction  took  place,  enacts  that  "it  shall  not  be  lawful  for  any  licensed  victualler, 
or  person  licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises,  oi'  not  to  be  drunk 
on  the  premises,  or  any  person  licensed  or  authorised  to  sell  any  fermented  or  distilled 
liquors, — or  any  person  who  by  reason  of  the  fi'cedom  of  the  mystery  or  craft  of  vintners 
of  the  city  of  London,  or  of  any  right  or  privilege,  shall  claim  to  be  entitled  to  sell 
wine  by  retail,  to  be  drunk  or  consumed  on  the  premises,  in  any  part  of  England  or 
Wales, — to  open  or  keep  open  his  house  for  the  sale  of  or  to  sell  beer,  wine,  spirits,  or 
any  other  fermented  or  distilled  li(iuor,  between  the  hours  of  three  and  five  o'clock  in 
the  afternoon,  nor  after  eleven  o'clock  in  the  afternoon,  on  Sunday,  or  on  Christmas 
Day,  or  Good  Friday,  or  any  day  appointed  for  a  pulilic  fast  or  thanksgiving  or  before 
four  o'clock  in  the  morning  of  the  day  following  such  Sunday,  Christmas  Day,  Good 
Friday,  or  such  days  of  public  fast  or  thank.sgiving, — e.vcept  to  a  traveller  or  a  lodger 
therein."  The  words  of  the  exception  in  the  repealed  act,  17  &  [446]  18  Vict.  c.  79, 
s.  1,  were,  "  except  as  refreshment  to  a  bona  fide  traveller  or  a  lodger  therein."  This 
dift'erence  of  hinguage  shews  that  the  legislature  did  not  intend  that  so  strict  a  definition 
should  be  applied  to  the  word  "  traveller  "  under  the  new  act  as  under  the  old  one. 
The  real  object  of  the  statute  was,  to  prevent  tippling  during  the  ordinary  hours  of 
Divine  service  :  it  never  could  have  been  intended  to  apply  to  one  who  is  on  a  journe\% 
whether'  of  business  oi'  pleasure.  Here  it  was  proved  that  all  the  parties  were  strangers 
to  the  appellant ;  and,  before  any  refi'eshment  was  supplied,  they  were  severally  asked 
whether  they  were  travellers.  [Cockburn,  C.  J.  The  mere  fact  of  his  having  made 
that  inquiry,  per  se,  gives  him  no  immunity.  The  2nd  section  of  the  18  &  19  Viet, 
e.  118,  expres.sly  prohibits  the  party  from  opening  oi-  keeping  open  the  house  during 
the  time  named,  and  upon  that  an  exception  is  ingrafted.  It  lies  upon  the  person  who 
relies  on  the  exception  to  shew  that  he  falls  within  it.  He  must,  if  he  chooses  to  do 
what  the  act  of  parliament  prohibits,  exercise  due  caution.]  What  more  can  he  do  than 
inquire  whether  the  person  who  demands  admittance  is  a  tra^■eller?  If  he  refuses  to 
open  his  door  to  a  traveller,  he  is  liable  to  be  indicted  :  Rex  v.  Irens,  7  C.  &  P.  213: 
and  it  is  no  defence  for  the  innkeeper,  that  the  guest  was  travelling  on  a  Sunday, — 
travelling  on  Sunday  not  being  illegal :  Sandman  v.  Breach,  7  B.  &  C.  96,  9  D.  &  R. 
796.  [Cockburn,  C.  J.  Do  you  say  that  a  mere  inquiry  of  the  party  satisfies  the 
exception?]  It  is  submitted  that  it  does.  [Crowder,  J.  I  do  not  see,  I  must  confess, 
what  other  means  the  publican  can  have  at  the  moment  of  a.scertaining  whether  the 
person  presenting  himself  is  or  is  not  entitled  to  refreshment.  The  only  real  distinction 
in  my  opinion  is,  between  a  man  living  in  the  neighbourhood  or  at  a  distance.     Whether 

(h)  Welsby,  for  the  respondent,  claimed  the  right  to  begin,  in  accordance  with  the 
practice  of  the  l^)ueen's  Bench  and  Exchequer:  but  the  court  disallowed  his  claim,  at 
the  same  time  intimating  an  intention  to  confer  with  the  judges  of  the  other  courts 
upon  the  subject. 

See  Gardner,  App.,  IFhitford,  Keqi.,  ante,  vol.  iv.,  p.  665,  672,  where  the  court  said 
they  would  adhere  to  the  practice  prevailing  here  in  appeals  from  revising-barristers 
and  from  county-courts,  of  allowing  the  appellant  to  begin  The  recent  change  in  the 
constitution  of  the  court  may  piobalily  lead  to  an  uniformity  of  practice  in  this  respect. 
In  county-court  appeals,  the  appellant  begins  in  all  the  courts. 
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he  is  travelling  [447]  for  [)leasure  or  upon  liusinos.s  cannot  make  any  dift'crcnce.]  Very 
little  light  is  thrown  upon  the  matter  by  the  dictionaries.  In  the  Imperial  Dictionary, 
hy  Ogilvie,  "to  travel"  is  said  to  be,  "to  walk,  to  go  or  march  on  foot,  to  pass,  to 
journey  over  ; "  and  "  travel  "  is,  "  a  passing  on  foot,  a  walking  ;  journey  ;  a  passing  or 
riding  from  place  to  place:"  and  "a  traveller"  is  defined  to  be  "one  who  travels  in 
any  way."  In  Johnson,  a  "traveller"  is  described  as  "one  who  goes  a  journey,"  "a 
wayfarer,"  "one  who  visits  foreign  countries."  In  Kichardson,  "to  travel"  is  defined 
thus, — "  to  go  or  pass  a  wearisome  length  of  way  ;  to  take  or  make  a  toilsome  or 
laborious  journey  ;  to  journe}^,  to  go  or  pass  (on  foot  or  in  carriage)  along  the  way, 
the  road,  through  a  country, — over  the  sea."  And  in  Webster,  a  "  traveller  "  is 
described  as  "one  who  travels  in  any  wa}' ;  one  who  visits  foreign  countries." 

Wclsby,  foi'  the  respondent.  Who  is  a  "  ti'aveller  "  within  the  meaning  of  this  act 
of  pailiament,  must  be  a  question  of  fact  for  the  justices  to  determine  in  each  case. 
But  it  would  be  very  desirable  to  have  some  sort  of  definition  by  which  they  ma}'  be 
guided  for  the  future.  The  course  of  legislation  upon  this  sul)ject  is  somewhat  curious. 
The  11  ife  12  Vict.  c.  49,  contained  a  prohibition  in  substantially  the  same  terms  as 
that  now  in  question,  the  exception  being,  "except  as  refreshment  for  travellers." 
Next  came  the  17  it  18  Vict.  c.  79,  s.  1,  where  the  phrase  is  varied,  "except  as  refresh- 
ments to  a  bona  tide  traveller,  or  a  lodger  therein."  Then  comes  the  present  act,  which 
leaves  out  the  word  "bona  fide," — "except  to  a  traveller  or  to  a  lodger  therein." 
[Williams,  J.  You  surely  do  not  mean  to  .say  that  there  is  any  difference  between  a 
"  traveller  "  and  a  "  bona  fide  traveller  I "]  At  all  events,  it  lies  upon  the  publican  to 
shew  that  the  party  is  a  traveller  :  [448]  anil  it  can  hardly  be  said  that  a  man  who 
for  mere  pleasure  drives  four  or  five  miles  from  his  home  is  a  traveller.  [Crowder,  J. 
Is  a  person  the  less  a  traveller  because  he  travels. for  pleasure?]  Each  case  must 
necessarily  depend  upon  its  own  circumstances. 

CocKBUKN,  C.  J.  As  the  legislature  ha^'e  thought  fit  to  use  an  amljiguous  term, 
and  there  is  no  explanatory  section,  we  can  only  apply  our  minds  to  the  facts  submitted 
to  us  :  and,  upon  these  facts,  it  seems  to  me  that  the  appellant  ought  not  to  have  been 
convicted.  Of  course,  a  man  could  not  be  said  to  he  a  tra\'eller  who  goes  to  a  place 
merely  for  the  purpose  of  taking  refreshment.  But,  if  he  goes  to  an  inn  for  refresh- 
ment in  the  course  of  a  journey,  whether  of  bu.siness  or  of  pleasure,  he  is  entitled  to 
demand  refreshment,  and  the  innkeeper  is  justified  in  supplying  it.  For  these  reasons, 
I  think  this  conviction  was  wrong,  and  must  be  quashed,  but  without  costs. 

The  rest  of  the  court  concurring, 

Conviction  quashed. 

[449]    The  Mutual  Loan  Fund  Association  v.  Sudlow.     Nov.  4th,  1858. 

[S.  C.  28  L.  .].  C.  P.  lOS  ;  5  .lur.  N.  S.  338.] 

A.  obtained  an  advance  of  money  from  a  loan  society  upon  the  secui'ity  of  the  joint 
and  se\cral  promissory -note  of  him.self  and  the  defendant  (who  to  the  knowledge  and 
on  the  requirement  of  the  society  signed  the  same  as  surety)  nwl  of  a  bill  of  .sale  of 
A.'s  furniture.  Certain  instalments  of  the  note  being  in  arrear,  the  Icndeis  seized  and 
sold  the  goods  of  A.  under  the  bill  of  sale,  and  .iftcrwards  sued  the  defendant  for 
the  balance  : — Held,  that  it  was  competent  to  the  defendant  to  shew,  by  way  of 
equitable  defence,  that,  but  for  the  mismanagement  of  the  plaintitl's'  agents,  the 
goods  of  A.  would  have  realized  sufticient  to  satisfy  the  whole  debt. 

This  was  an  action  by  the  paj'ces  against  the  maker  of  a  promissory  note  for  911., 
payalile  l)y  instalments. 

The  defendant  pleaded, — fourthly,  by  wa}'  of  equital)le  defence,  that  the  said  note 
was  the  joint  and  several  note  of  the  defendant  and  one  Eflward  Tongue,  in  considera- 
tion of  a  loan  by  the  plaintill's  to  the  said  Ivlward  Tongue  on  the  security  of  the  said 
note  and  a  bill  of  sale  by  the  said  Ivlward  Tongue  to  the  plaintifis  of  goods  of  the  said 
Edward  Tongue,  with  [wwer  to  the  |)laintiirs  to  sell  the  said  goo<ls  towards  satisf.-iction 
of  the  moneys  to  become  due  on  the  .said  note,  in  case  of  def.uilt  in  payment  thereof; 
that  the  dcfemlant  made  the  said  nole  as  uforcsaid  as  sui'ety  for  the  .said  I'](hvard 
Tongue  to  the  plaintitl's,  and  not  otherwise!,  wluMcof  the  plaintifis  h.id  notieu  before 
and   when   they  Krst   received  the  said   note   fioni   tlic  defendant,  and   lliev  took  and 
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always  held  it  with  such  notice,  and  upon  the  terms  that  the  defendant  should  be 
liable  to  them  thereon  as  such  surety  only  ;  and  that,  after  the  said  default,  the  plain- 
tifl's  took  possession  of  the  said  goods  under  and  in  pursuance  of  the  said  bill  of  sale  ; 
and  that,  although  they  could  and  might  and  ought  to  have  sold  the  same  before  this 
suit,  and  with  and  out  of  the  proceeds  arising  from  such  sale,  have  fully  satisfied  and 
discharged  the  whole  of  the  moneys  due  on  the  said  note,  and  now  sued  for,  yet,  by 
and  through  the  mere  negligence,  wilful  default,  and  improper  conduct  of  the  plaintiffs 
in  that  behalf,  the  security  of  the  said  goods  became  and  was  wholly  lost  to  the  defen- 
dant, and  insufficient  to  discharge  the  moneys  now  sued  for.     Issue  thereon. 

The  cause  was  tried  before  Crowder,  J.,  at  the  sit-[450]- tings  in  London  after  last 
Trinity  Term.  The  facts  were  as  follows  : — In  April,  1857,  one  ildward  Tongue  applied 
to  the  plaintiffs  for  a  loan,  which  the  plaintiffs  consented  to  grant  him  upon  the  security 
of  a  bill  of  sale  of  certain  household  furniture,  and  the  joint  and  several  promissory  note 
of  the  applicant  and  a  surety.  The  defendant  was  offered  as  surety,  and  was  accepted. 
The  money  was  advanced,  a  bill  of  sale  of  Tongue's  furniture  being  duly  executed,  and 
a  promissory-note  given  to  the  plaintiffs  in  the  following  form  : — 

"£91  0  0.  "London,  28th  April,  1857. 

"  We  jointly  and  severally  promise  to  pay  the  Mutual  Loan  Fund  Association,  or 
order,  the  sum  of  911.,  for  value  i-eceived,  by  instalments  in  m.mner  following,  that  is 
to  say,  the  sum  of  111.  7s.  6d.  on  the  ■28th  day  of  Jul}'  next,  and  111.  7s.  6d.  on  the 
28th  day  in  every  succeeding  third  month  until  the  whole  of  the  said  9  i  1.  shall  be 
fully  paid  ;  and,  in  case  default  is  made  in  payment  of  anj'  one  of  the  said  instalments, 
the  whole  of  the  said  911.  remaining  unpaid  shall  become  due  and  payable. 

"  Edward  Tongue. 

"  N.  C.  SUDLOW." 

Two  instalments  were  duly  paid  ;  but,  default  being  made  in  payment  of  the 
thiid,  the  plaintiffs  took  possession  of  Tongue's  furniture  under  the  bill  of  sale,  and 
sold  it,  and,  after  giving  credit  for  the  221.  1.5s.  paid  and  371.  9s.,  the  net  proceeds  of 
the  sale,  brought  this  action  to  recover  301.  IGs.,  the  balance  of  the  promissory-note. 

Evidence  was  given  on  the  part  of  the  defendant,  that  the  goods  of  Tongue,  but 
for  the  misconduct  of  the  persons  employed  bv  the  plaintiffs  to  sell  them,  would  have 
produced  enough  to  satisfy  the  entire  Ixilance  due  upon  the  promissory-note. 

The  learned  judge  left  the  evidence  to  the  juiy  ;  and  [451]  they  returned  a  verdict 
for  the  defendant  upon  the  fourth  plea. 

Atherton,  Q.  C,  now  moved  for  a  new  trial,  on  the  grounds  of  misdirection,  and 
that  the  verdict  was  against  the  weight  of  evidence.  Although  the  defendant  was  in 
one  sense  a  surety  for  Tongue,  it  is  clear  from  the  case  of  Strong  v.  Foster,  17  C.  B.  201, 
that  the  question  whether  he  was  principal  or  surety  must  be  ascertained  by  the  terms 
of  the  instrument  itself,  without  the  aid  of  extraneous  evidence.  [Byles,  J.  That 
case  has  been  strongly  observed  upon  in  Chancery.  Williams,  J.  And  in  the  Queen's 
Bench  also(o).  The  foundation  of  my  opinion  in  Strong  v.  Foster  was,  that,  assuming 
that  the  defendant  was  a  surety,  there  was  no  evidence  of  time  having  been  given  by 
the  bank  to  the  principal  debtor,  so  as  to  discharge  the  defendant :  an  1  I  believe  my 
Bi'other  Crowder's  opinion  was  given  to  the  .same  effect.  [Byles,  J.  The  chief  justice 
held  that  the  defendant  was  not  a  surety  at  all.]  This  might  be  an  answer  as  to 
Tongue,  but  not  as  to  Sudlow.  [Crowder,  J.  'Ihat  is  an  objection  to  the  plea.]  It 
certainly  was  not  decided  in  Strong  v.  Foster  that  the  character  the  party  filled  must 
be  ascertained  only  hy  looking  at  the  insti-ument :  but  such  evidently  was  the 
inclination  of  opinion  of  some  members  of  the  court.  [Williams,  J.  The  contro- 
versy is,  whether  the  party  is  to  he  treated  as  a  principal  if  he  appears  so  upon  the 
face  of  the  instrument.  In  Man!//  v.  Boi/cot,  2  Ellis  &  B.  46,  the  plea  was  held  bad 
because  it  did  not  state  that  the  plaintiffs  accepted  the  defendant  as  surety  ;  but  it 
was  not  doubted,  that,  if  l)0th  paities  had  agreed  that  the  note  should  be  received 
from  the  defendant  in  the  chaiacter  of  surety,  the  latter  would  [452]  have  had  all  the 
rights  of  a  surety,  though  upon  the  face  of  the  note  he  did  not  appear  to  fill  that 
character.]  There  is  no  douljt  the  defendant  was  accepted  as  surety  :  but  it  is  sub- 
mitted that  the  learned  judge  should  have  told  the  jury,  that,  inasmuch  as  the  defen- 

(a)See  Fooky  v.  Harrculine,  7  Ellis  &  B.  431 ;  Frazer  v.  Jordan,  8  Ellis  &  B.  303. 
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dant  appeared  to  be  a  ]>riiicipal  on  the  face  of  the  note,  and  not  a  sufety,  he  must  be 
treated  as  a  principal. 

Coc'KBURN,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
As  to  the  verdict  being  against  the  weight  of  evidence,  the  learned  judge  who  tried 
the  cause  informs  us  that  he  is  not  dissatisfied  with  the  verdict.  There  was  evidence 
on  both  sides  ;  and  therefore  we  see  no  reason  for  quarrelling  with  the  conclusion  the 
jury  came  to.  Then,  as  to  the  alleged  misdirection, — as  it  appears  from  the  evidence, 
and  indeed  was  admitted,  that  it  was  known  to  all  the  parties  at  the  time  the  pro- 
missory-note was  given,  that  the  defendant  signed  it  as  surety  for  the  person  to  whom 
the  advance  was  made,  and  it  was  found  by  the  jury  that  the  plaintiffs  did  in  point  of 
fact  wastefully  apply  the  proceeds  of  the  effects  of  the  principal  debtor  which  had 
been  conveyed  to  them  for  the  purpose  of  securing  the  debt,  I  see  nothing  to  prevent 
the  now  defendant,  the  surety,  for  setting  that  up  as  an  answer  to  this  action. 

Williams,  J.  I  am  of  the  same  opinion.  Two  points  might  have  arisen  in  this 
case,  upon  which  it  is  now  unnece.ssary  to  pronounce  any  opinion.  One  is,  whether,  if 
it  appeared  that  the  defendant  was  in  fact  a  surety,  though  the  lender  did  not  know  it 
this  sort  of  defence  would  be  available  :  the  other, — and  it  is  one  which  is  by  no 
means  concluded  hy  the  authorities, — is  whethei',  if  it  were  known  to  the  lender  at 
the  [453]  time  that  the  defendant  was  a  surety,  he  would  be  precluded  from  setting 
up  the  rights  of  a  surety,  merely  by  reason  of  the  fact  of  his  being  such  not  appearing 
upon  the  face  of  the  instrument  itself.  In  the  present  case,  however,  it  is  clear  that 
it  was  known  to  the  lenders  at  the  time  the  advance  was  made  that  the  defendant 
signed  the  note  as  surety  for  Tongue.  His  suretyship  was  one  of  the  conditions  upon 
which  the  money  was  advanced  to  the  borrower.  The  defendant,  therefore,  is  not 
precluded  from  availing  himself  of  his  rights  as  surety. 

Byles,  J.  I  also  think  the  direction  of  the  learned  judge  and  the  conclusion 
of  the  jury  upon  that  direction  were  both  right.  As  between  the  makers  and  the 
payees  of  the  note,  at  law  both  the  makers  are  principals,  and  evidence  would  not  lie 
admissible  to  shew  that  one  of  them  signed  the  instrument  as  surety.  But,  in  equity, 
if  it  be  made  to  appear  that  the  lender  was  cognisant  of  the  circumstances,  you  may 
shew  what  the  fact  is.  They  become  joint  principals,  or  principal  and  surety, 
according  to  the  facts. 

Crowder,  J.,  said  nothing. 

Rule  refused. 


[454]     Benjamin  Josh  v.  Isaac  Josh.     Nov.  2nd,  1858. 

[S.  C.  28  L.  J.  C.  P.  100 ;  5  Jur.  N.  S.  225 ;  7  W.  K.  122.] 

Testator  devised  to  a  younger  son,  as  follows, — "All  that  my  messuage  or  dwelling- 
house  and  premises,  with  the  piece  of  land  thereto  adjoining  in  T.  St.  L.,  with  their 
respective  appurtenances."  Upon  a  special  case,  it  was  stated,  that,  when  the 
testator  first  became  possessed  of  the  property  (40  years  ago),  there  was  no  fence  to 
part  the  garden  (No.  566  on  the  plan)  from  the  land,  and  the  parts  numbered 
567  and  568  formed  one  field,  which  was  then  called  "The  five  acres;"  that, 
about  .'!0  years  ago,  he  planted  across  it  a  fence,  and  after'  that  called  567  "The 
Pear  Ti'ce  Piece,"  and  568  "The  Second  Grass  Piece;"  that  the  other  pieces  were  in 
like  manner  separated  by  fences,  but  there  was  a  comnuniication  with  all  of  them 
by  means  of  gates  :  that  the  turnpike  road  which  se[)arated  i)lli  and  574  was  made 
by  the  trustees  under  an  act  of  parli.-unent  some  time  after  the  testator  had  become 
possessed  of  the  property,  the  land  being  purchased  by  them  of  the  testator  for  that 
purpose  ;  and  that  the  testator  used  to  call  the  diilerent  pieces  "grounds  :"  Held, 
that  the  devi.sc  was  not  confined  to  "The  Pear  Tree  Piece,"  but  included  the  other 
contiguous  closes  up  to  the  turiipikc-road. — Quicre,  whether  it  did  not  also  include 
the  piece  beyond  the  turnpike-road. 

This  was  an  action  of  ejectment  for  the  recovery  of  land  in  the  iKirish  of  Tiincy 
St.  Lawrence,  in  the  county  of  Norfolk,  commcTiced  by  writ  i.ssued  on  the  20lh  of 
February,  1857  ;  to  which  the  defendant  appeared  and  defended  for  the  whole  of  tho 
land  therein  mentioned.     The  cause  came  on  to  be  tried  before  Lord  Campbell,  C.  J., 
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at  the  last  Summer  Assizes  in  and  for  the  county  of  Norfolk,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the  following  case  : — 
The  plaintiff'  is  a  person  described  by  the  words  "  my  son  Benjamin  Josh  "  in  the 
will  of  Isaac  Josh  hereinafter  set  out ;  and  the  defendant  is  the  eldest  son  and  heir-at- 
law  of  the  said  Isaac  Josh.  The  .said  Isaac  Josh  died  on  the  14th  of  October,  1856, 
having  previously  made  his  will  in  writing,  bearing  date  the  23rd  of  July,  1856,  and 
attested  as  required  by  law  in  that  behalf.  The  said  will  and  attestation  are  respec- 
tively in  the  following  words  : — 

"I,  Isaac  Josh,  of  Tilney  St.  Lawrence,  in  the  county  of  Norfolk,  farmer,  do 
hereby  revoke  all  wills  and  testamentary  dispositions  made  by  me  at  any  time 
heretofore,  and  do  publish  and  declare  this  to  be  my  last  will  and  testament.  I  give 
and  devise  all  that  my  messuage  or  dwelling-house  and  premises,  with  the  piece  of  land 
thereto  adjoining,  in  Tilney  St.  Lawrence  afore-[456]-said,  with  their  respective 
appurtenances,  unto  my  son  Benjamin  Josh,  his  heirs  and  assigns,  for  ever :  And 
I  give  and  bequeath  all  my  personal  estate  and  effects  of  every  kind  unto  my  son 
Benjamin  Josh,  his  e.xecutors,  administrators,  and  assigns,  absolutely  :  And,  lastly, 
I  nominate  and  appoint  my  said  son  Benjamin  Josh  and  Henry  Briggs  of  Clench- 
wharton,  in  the  said  county,  farmer,  executors  of  this  my  will.  In  witness  whereof 
I  the  said  Isaac  Josh,  the  testator,  have  hereunto  subscribed  mv  name  this  '22nd  of 
July,  1 856.  "        "  The  mark  of 

X 
"  Isaac  Josh. 

" Signed,  published,  and  declaied  by  the  said  Isaac  Josh,  the  testator,  iis  and  for 
his  last  will  and  testament,  in  the  presence  of  us,  who  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our  names  as  witnesses. 

"W.  Eggett.  f  Clerks  to  Mr.  Pitcher, 

"W.  B.  Rackham,  jun.  (^     solicitor,  Lynn." 

At  the  times  of  the  making  of  the  said  will  and  at  the  death  of  the  said  testator,  he 
was  seised  in  fee  of  a  messuage  or  dwelling-house  and  land  in  the  parish  of  Tilney 
St.  Lawrence,  in  the  said  county,  and  delineated  in  the  map  or  plan  hereunto  anexed 
and  to  be  taken  as  part  of  the  case,  the  said  land  being  coloured  green,  and  which 
map  or  plan  is  a  copy  of  that  part  of  the  map  or  plan  of  the  said  parish  of  Tilney 
St.  Lawience  made  under  the  provisions  of  the  Tithe  Commutation  Act  (6  &  7  W.  4, 
c.  71)  which  relates  to  the  said  land, — the  figures  566,  567,  568,  569,  570,  573,  574, 
being  thereon  affixed  for  the  purpose  of  referring  thereto  in  the  instrument  of 
apportionment  made  under  the  said  act. 

The  testator  became  possessed  of  the  said  land  upwards  of  forty  years  ago,  and 
continued  to  occupy  it  [457]  from  that  time  until  his  death.  "When  he  first  became 
possessed  of  the  land,  there  was  no  fence  to  part  the  garden  (566)  from  the  rest  of 
the  land  ;  and  the  parts  numbered  567  and  568  formed  one  field,  which  was  then 
called  "The  Five  Acres."  Nearly  thirty  years  ago,  the  testator  planted  a  row  of 
plum-trees  across  "  The  Five  Acres  "  as  a  fence ;  and,  after  that,  567  was  called  by 
the  testator  and  by  other  persons  "TheTear-Tree  Piece,"  and  568  "The  Second  Grass 
Piece."  The  parts  numbered  569  and  570  were  formerly  in  one,  and  are  arable  land  ; 
and,  between  568  and  569,  there  was  formerly  a  ditch  between  eight  and  nine  feet 
wide,  and  going  all  across,  except  where  the  gateway  was.  This  ditch  was  filled  up 
many  years  before  the  testator's  death,  and  a  substantial  quick-fence  was  planted  in 
its  place,  which  has  contiiuied  until  the  present  time.  The  part  numbered  574  went 
by  the  name  of  "  The  Two  Acres,"  and  was  so  called  by  the  testator  ;  and  it  was  during 
all  the  time  of  the  testator's  occupation  separated  from  570  by  a  substantial  quick-fence. 
The  turnpike-road  from  Wisbech  to  Lynn,  marked  on  the  map,  was  made  by  the 
trustees  under  an  act  of  parliament  (4  G.  4,  c.  Iv.)  some  time  after  the  testator  had 
become  possessed  of  the  property  ;  the  land  being  purchased  by  them  of  the  testator 
for  that  purpose.  Before  that  time,  there  was  a  little  fence  or  grip,  and  a  few  stumps 
of  bushes,  and  five  or  six  old  willow-trees  between  574  and  573.  The  testator  used 
to  call  the  dift'erent  pieces  "grounds."  During  all  the  time  the  testator  was  possessed 
of  the  land,  there  was  a  road-way  all  along  the  south  side,  from  567  to  the  turnpike- 
road  ;  and,  for  some  time  before  and  at  the  testator's  death,  there  were  gates  between 
the  different  fields.     The  testator  had  no  other  land. 
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By  the  writ,  which  was  annexed  to,  and  to  bo  taken  as  part  of  the  case,  the  land 
claimed  was  described  as  "  all  [458]  that  piece  or  parcel  of  land  (portions  of  which 
were  numbered  respectively  for  the  purposes  of  the  Tithe  Commutation  Act  for  the 
parish  of  Tilney  St.  Lawrence,  in  the  county  of  Norfolk,  568,  -569,  570,  573,  and  574), 
and  which  said  piece  or  parcel  of  land  adjoins  and  was  used  and  occupied  with  a 
messuage  and  appurtenances  by  the  late  Isaac  Josh,  deceased,  and  situated,"  &c. 

The  plaintiff  is  in  posse.ssion  of  a  field  ne.xt  to  the  dwelling-house  and  garden 
numbered  5t)7  ;  and  he  claims  under  the  said  will  the  remainder  of  the  said  land 
between  the  house  and  the  said  road,  he  having  at  the  trial  abandoned  the  claim 
to  573. 

The  defendant  is  in  possession  of  the  land  so  claimed,  and  claims  as  heir-at-law  to 
retain  the  same  against  the  plaintiff,  on  the  ground  that  it  was  not  disposed  of  by  the 
said  will,  and  so  descended  to  him. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff  was  entitled 
to  recover  all  or  any  part  of  the  land  claimed  in  the  writ.  If  the  court  should  be  of 
opinion  in  the  athrmative,  the  verdict  was  to  be  entered  for  the  plaintiff  as  to  so  much 
of  the  said  land  as  the  court  should  think  he  was  entitled  to  recover,  and  for  the 
defendant  as  to  the  residue  :  and,  if  the  court  should  be  of  opinion  in  the  negative,  the 
verdict  was  to  be  entered  for  the  defendant. 

David  Keatie,  for  the  plaintiff.  The  description  is  sutficient  to  include  the  whole 
of  the  property,  even  the  piece  of  land  numbered  573  which  was  abandoned  at  the 
trial.  The  court  is  to  construe  the  will  so  as  to  carry  out  the  intention  of  the  testator 
as  expressed  therein.  Now,  it  cleai'ly  was  not  the  intention  of  this  testator  to  die 
intestate  as  to  any  part  of  the  property  which  he  possessed  in  Tilney  St.  Lawrence. 
If  so,  all  up  to  and  including  No  574  passed  by  the  will.  [Williams,  J.  The  fact  of 
your  having  given  up  No.  [459]  573  removes  your  argument  as  to  the  testator's  not 
intending  to  die  intestate  as  to  any  part  of  his  property.]  It  is  as  if  we  started  by 
claiming  less  than  the  whole.  [Williams,  J.  Your  argument  must  be  the  same  as  if 
you  claimed  the  whole.]  No.  573  is  only  separated  from  the  rest  by  a  mere  easement 
to  the  public.  The  whole  unquestionably  would  have  passed  by  this  devise,  if  the 
words  "  with  the  piece  of  land  thereto  adjoining "  had  been  omitted.  Could  the 
testator  have  intended  to  give  568,  569,  and  570,  and  yet  to  shut  out  the  plaintiff 
from  all  access  to  the  direct  road  from  Wisbech  to  Lynn  ?  [Williams,  J.  The 
difficulty  in  your  way  is,  that,  taking  the  natural  meaning  of  the  words,  there  is  one 
(No.  567)  which  exactly  answers  the  description.]  The  whole,  it  is  submitted, 
answers  the  description.  [Byles,  J.  The  expression  is  "piece  of  land,"  in  the 
singuUr.]  If  the  testator  had  intended  to  give  the  plaintiff  "The  Pear-Tree  Piece" 
only,  he  would  natuially  have  called  it  by  that  name.  The  circumstance  of  there 
being  a  communication  all  through  b}^  means  of  gates  naturally  suggested  unity  to  the 
mind  of  the  testator.  A  farm  might  well  be  described  as  a  "  piece  of  land."  [Cockburn, 
C.  J.  The  testator  seems  to  have  always  treated  the  land  as  consisting  of  several  pieces. 
When,  therefore,  ho  speaks  of  the  "  piece  of  land  adjoining  his  dwelling-house  and 
promises,"  how  can  we  say  that  he  means  to  include  the  whole!  If  he  had  so  intended, 
he  would  natuially  have  used  a  more  geiiei'al  expression.]  In  llicketts  v.  Tnn^wnKl, 
I  House  of  Lords  Cases,  472,  a  testator,  who  described  himself  as  of  "  Ashfoi'd  Hall, 
in  the  county  of  Salop,"  devised  "all  my  estate  in  Shi-opshire  called  Ashford  Hall,"  to 
trustees,  for  sale  ;  and  it  was  hold  that  this  description  was  not  confined  to  the 
mansion-house  so  called,  and  the  lands  immediately  adjoining,  but  extended  to  such 
[460]  other  lands  in  Shropshii-e  as  the  testator  possessed  at  the  time  of  making  his 
will.  [Cockburn,  C.  •!.  There,  the  lands  wore  all  known  as  the  "Ashford  Hall 
estate."]  This  is  not  like  the  case  of  Doc  d.  IfiManl  v.  lluhhard,  L5  Q.  15.  227  ;  for, 
here,  the  internal  communication  is  kept  up  l)y  moans  of  the  gates.  In  Doe  d.  Rcnaw 
v.  Ashley,  10  t^.  B.  663,  in  1814,  premises  wei-e  pinchasod  by  the  testator,  which  in 
the  conveyance  to  him  were  dosci'ibed  as  containing  hy  estimation  3  acres,  5  porches, 
and  were  of  that  quantity,  or  nearly  .so.  They  then  consisted  of  a  field,  an  orchard, 
and  a  house  and  garden,  and  so  remained  until  18.38,  when  the  house  and  garden  and 
south  part  of  the  field  were  lot.  The  test:iitor  then  made  a  fence,  which  prevented 
all  comnnniication  between  the  north  and  south  parts  of  the  field  ;  and  the  tenant 
afterwards  subdivided  the  south  field  into  two.  The  promises  contiiuied  in  this  con- 
dition until  the  testator's  death  :  he  occupying  the  north  field  and  orchard,  and  the 
tenant  holding  the  residue.     The  north  field  was  at  the  north  corner  of  the  town  of 
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M.,  and  opposite  a  pond.  In  1840,  the  testator  devised  "all  that  my  messuage  or 
dwelling-house,  with  the  out-buildings,  garden,  orchard,  and  appurtenances  thereto 
belonging,"  occupied  by  A.  B.,  "situate  on  the  east  side  of  the  town  of  M.,"  "and  a 
close  of  land  adjoining,  being  the  close  at  the  north  corner  of  the  town  of  M.,  and 
opposite  the  pond,  and  containing,  with  the  garden  and  orchard,  3  acres,  5  perches, 
more  or  less,"  to  his  daughter  in  fee.  By  a  codicil,  in  IS-tl,  after  reciting  that  he  had 
given  to  his  daughter  "a  close  situate  at  M.,  being  the  close  at  the  north  corner  of 
the  town  of  M.,"  "and  opposite  the  pond,  and  containing,"  &c.  (as  in  the  will),  "and 
now  in  my  occupation,"  he  proceeded, — "  Now,  I  do  hereby  revoke,"  &c.  the  debase 
"  of  the  .said  close  to  my  said  daughter  ;  "  and  devised  [461]  "  the  same  close,  with  the 
appurtenances,"  to  another  daughter :  and,  upon  a  question  whether  the  two  south 
fields  passed  by  the  codicil, — it  was  held,  that  the  description  by  the  testator's  occupa- 
tion was  clear,  that  the  description  by  quantity  was  uncertain,  and  that  the  north 
field  ou\y  so  passed.  In  GoodtitJc  d.  Badford  v.  Southern,  1  Maw.  it  Selw.  299,  the 
devise  was  of  "all  that  my  farm  called  Trogue's  Farm,  now  in  the  occupation  of 
A.  C,"  and  it  was  held  that  this  was  not  necessaril}'  limited  to  the  lands  of  Trogue's 
Farm  in  the  occupation  of  A.  C,  but  might  be  shewn  by  evidence  to  extend  to  other 
lands  of  Trogue's  Farm  not  in  his  occupation.  In  Doe  d.  Hemming  v.  JVilletts, 
7  C.  B.  709,  a  testator,  having  four  sons,  A.,  B.,  C,  and  D.,  devised  to  his  sons 
B.,  C,  and  D.,  "  all  those  my  five  freehold  messirages,  tenements,  dwelling-houses,  and 
premises,  with  their  appurtenances,  at  K.,  in  the  occupation  of  J.  P.  or  his  under- 
tenants, to  hold  to  them,  their  heirs  and  as.signs,  for  ever,  as  tenants  in  common." 
The  property  in  the  occupation  of  J.  P.  at  the  time  of  the  making  of  the  will,  and  of 
the  testator's  death,  consisted  of  five  cottages  and  about  three  acres  of  meadow-land 
adjoining :  and  it  was  held  that  the  land  passed  to  B.,  C,  and  D.,  as  well  as  the 
cottages.  In  the  course  of  the  argument  Wilde,  C.  J.,  says, — "  Suppose  you  strike 
out  the  words  'five  freehold  messuages  and  tenements,'  leaving  it, — 'all  those  my 
premises,  with  their  appurtenances,  at  Rowley  Regis,  in  the  occupation  of  James 
Priest,' — would  not  that  pass  the  land,  which  was  in  the  occupation  of  Priest  1  Is  the 
effect  of  the  word  'premises'  cii'cumscribed  by  the  previous  words'?"  So,  here,  strike 
out  the  words,  "  with  the  piece  of  land  thereto  adjoining,"  and  the  words  would  amply 
suffice  to  pass  the  whole  of  this  property. 

Couch,  for  the  defendant.  The  heir-at-law  is  not  to  [462]  be  disinherited,  except 
by  express  words.  These  several  pieces  of  land  weie  always  treated  and  dealt  with 
b}'  the  testator  as  separate  :  and  in  the  award  of  the  commissioner  under  the  Tithe 
Commutation  Act,  a  separate  rent-charge  is  put  upon  each.  [Cockburn,  C.  J.  Was 
that  before  the  date  of  the  will :']  In  all  probability  it  was.  The  date  of  the  award 
does  not  appear :  but  the  will  bears  date  in  18.56.  In  1  Jarman  on  Wills,  2nd  edit. 
676,  it  is  said  :  "  It  is  a  well  settled  canon  of  construction,  that,  where  a  given  subject 
is  devised,  and  there  are  found  two  species  of  property,  the  one  technically  and  pre- 
cisely corresponding  to  the  description  in  the  devise,  and  the  other  not  so  completely 
answering  thereto,  the  latter  will  be  excluded  ;  though,  had  there  been  no  other  pro- 
perty on  which  the  devise  could  have  operated,  it  might  have  been  held  to  comprise 
the  less  appropriate  subject."  iJoe  d.  Ashforih  v.  Bouvi;  3  B.  &  Ad.  4-53,  very  closely 
resembles  this  c;vse.  There,  the  devise  was,  of  "all  my  messuages  situate  at,  in,  or 
near  a  street  called  Snig  Hill,  in  Sheffield,  which  I  lately  purchased  of  the  Duke  of 
Norfolk's  tiustees.  The  testator  had  four  houses  in  Sheffield,  about  twenty  yards 
from  Snig  Hill,  and  two  houses  about  four  hundred  yards  from  it,  in  a  place  called 
Gibraltar  Street,  also  in  the  town  of  Sheffield.  He  purchased  all  the  houses  by  one 
conveyance,  and  redeemefl  the  land-tax  upon  all  by  one  contract.  He  had  no  other 
houses  in  Sheflield.  It  was  held,  that  the  terms  "at,  in,  or  near  Snig  Hill"  did  not 
apply  to  the  houses  in  Gibraltar  Street ;  and  that,  there  being  four  houses  which 
answered  all  the  terms  of  the  devise,  it  must  be  understood  as  meant  to  pass  those, 
and  not  the  two  to  which  only  part  of  the  description  applied.  Parke,  J.,  there  says  : 
"  One  rule  of  con.^itruction  is,  that  an  heir-at>law  shall  not  be  disinherited  except  by 
express  words.  And  anothei-,  as  stated  by  Lord  Bacon,  is,  that,  if  there  be  [463] 
some  land  wherein  all  the  demonstrations  in  a  grant  are  true,  and  some  wherein  part 
are  true  and  part  false,  the  words  of  such  grant  shall  be  intended  words  of  true  limita- 
tion, to  pass  onlv  those  lands  wherein  all  the  circumstances  are  true.  Here,  all  the 
circumstances  aie  true  of  the  four  houses,  but  not  so  of  the  two  :  these  last  are  not  'at, 
in,  or  neai-  Snig's  Hill,'  and  they  are  in  a  place  bearing  a  different  name.     And,  if  the 
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testator  had  intended  by  the  devise  in  question  to  pass  all  these  houses,  why  should 
he  not  have  described  them  as  all  his  houses  in  Sheffield  (for  he  had  no  others)  1  or, 
all  the  houses  which  he  bought  of  the  duke's  trustees?"  [Willes,  J.  All  these  cases 
arc  explained  in  Morrell  v.  Fisher,  4  Exch.  591.  You  caiuiot  reject  part,  where  there 
is  something  which  answers  the  whole  description  Doe  d.  Ashfm't/i  v.  Bower  falls 
undei-  the  rule  that  falsa  dcmonstratio  non  nocet.]  Here,  "piece  of  land  adjoining" 
are  the  only  words  that  the  land  can  pass  under ;  reject  them,  and  there  is  nothing  to 
shew  an  intention  to  pass  anything.  As  to  the  word  "appurtenances,"  lands  usually 
occiipied  with  a  house,  will  not  pass  under  a  devise  of  "a  messuage,  with  the  appur- 
tenances," unless  it  clearly  appears  that  the  testator  meant  to  extend  the  word 
"  ajtpurtenances  "  beyond  its  technical  sen.se  :  Buck  d.  IFhalh-j/  v.  jVurhn,  1  B.  ife  P.  53. 
"Lands,"  says  J]yre,  C.  J.,  "will  not  pass  under  the  word  'appurtenatiees '  taken  in  its 
strict  technical  sense  :  they  will  pass  if  it  appears  that  a  larger  sense  was  intended  to 
be  given  to  it.  If  the  court  had  always  adhered  to  this  line  of  construction,  many 
reported  cases  would  not  now  disgrace  the  books.  Every  testator  ought  to  be  sup- 
posed to  take  legal  words  in  a  legal  sense,  unless,  according  to  the  marginal  note  to 
the  case  in  Hobart,  33,  there  be  demonstration  plain  of  an  intent  to  use  them  in  a 
diffeient  sense."  There  is  nothing  in  the  fact  that  there  was  a  communication  by 
[464]  means  of  gates  between  them,  to  shew  that  the  testator  meant  to  describe  all 
these  several  fields  as  a  piece  of  land.  In  Loe  d.  Parkin  v.  Parkin,  5  Taunt.  321,  the 
devise  was  of  "all  my  messuages  in  T.,  and  now  in  my  occupation  :"  the  testator  had 
two  messuages  in  T.,  of  which  he  occupied  only  one  ;  and  it  was  held  that  only  that 
one  passed  by  the  devise.  In  Doi:  d.  Ji'i/all  v.  Bell,  8  T.  K.  579,  it  was  held,  that,  liy  a 
devise  of  "all  my  copyhold  estates  situate  in  A.,  and  which  I  l)ecame  entitled  to  on 
the  decease  of  my  father,"  copyhold  estates  did  not  pass  which  the  devi.sor's  father 
had  surrendered  to  him  in  his  life-time,  though  the  father  retained  possession  of  them 
to  the  time  of  his  death,  which  happened  prior  to  the  will  made  by  the  son  ;  there 
lieing  otliei'  copyhold  of  the  son  answering  the  description  in  the  will.  Words  may, 
no  doubt,  be  rejected,  where  their  retention  renders  it  impracticable  to  put  any 
sensible  constiuetion  upon  the  devise  as  it  stands.  Here,  however,  there  is  no  such 
difficulty.  In  JJoed.  llenmc  v.  Asldcij,  10  Q.  B.  663,  Lord  Denman,  in  giving  judgment, 
says ;  "  It  is  suggested  that  the  three  closes  were  considered  by  the  testator  as  one  ; 
l)Ut  there  is  no  evidence  to  sustain  that  suggestion  :  and  the  fact  that  the  testator 
substituted  for  the  more  temporary  separation  by  posts  and  rails  a  permanent  separa- 
tion by  a  live  hedge,  leads  to  a  conti'ary  conclusion."  So,  here,  the  suggestion  that 
the  whole  of  these  clo.ses  may  be  treated  as  one  piece  of  land,  is  conclusively  rebutted 
by  the  facts  stated  in  the  case,  that  thirty  years  ago  the  testator  planted  a  fence  acro.ss 
"The  Five  Acres,'  and  afterwards  called  the  two  parts  by  diti'erent  names.  The 
decision  in  Doe  d.  Hemming  v.  WilletH,  7  C.  B.  709,  did  not  turn  upon  the  word 
"  premises  "  only. 

Keane,  in  reply,  referred  to  OiKjley  v.  Uliamber.f,  1  Bingh.  483,  8  J.  B.  Moore,  665, 
where  under  a  devise  of  [465]  the  rectory  or  parsonage  of  M.,  with  the  messuages, 
lands,  &c.,  thereunto  belonging,  it  was  held  that  lands  passed  which  had  been  aenuired 
by  the  owners  of  the  rectory  between  the  5th  yeai-  of  James  I.,  and  1632,  and  had 
always  afteiwards  been  occupied  with  the  rectory.  [Cockburn,  C.  J.  There  is 
a  marked  distinctioti  between  the  expressions  "thereunto  belonging"  and  "there- 
unto adjoining."]  "  liying  to,"  "usually  occupied  with,"  and  "adjoining"  are  all 
synonymous. 

The  court  suggested  the  propriety  of  the  parties  agreeing  to  a  compromise.  But 
this  was  not  assented  to. 

Cur.  adv.  vult. 

CocKisruN,  C.  J.,  now  delivered  the  judgment  of  the  court  (a). 

The  testator  devises  to  a  younger  son,  the  |)laintiff,  "all  his  messuage  or  dwelling- 
house  and  premises,  with  the  piece  of  land  thei'cto  adjoining,  in  Tilney  St.  Ijawrencc, 
with  their  respective  a[)purtcnances." 

Three  constructions  aie  possible, — first,  that  the  devise  includes,  liesides  the  dwell- 
ing-house, g.anlcn,  and  orchaid,  "The  I'ear  Tre(!  Piece'  next  adjoining,  and  no  more. 
This  is  the  constiuetion  contended   for  by  the  defendant,  the  heiral-law.     Secondly, 

(a)  The  case  was  argued  before  Cockburn,  C.  J.,  Williams,  J.,  Willes,  J.,  and 
Byles,  J. 
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that  it  comprehends,  in  addition  to  all  these,  the  other  contiguous  closes  of  the  testator 
up  to  the  turnpike-road,  the  soil  of  which  road  had  before  the  will  been  sold  by  the 
testator.  This  is  the  construction  now  contended  for  by  the  plaintifl',  the  devisee. 
Thirdly,  that  it  further  includes  the  small  close.  No.  573,  lying  on  the  other  side  of 
the  turnpike-road.  This  is  the  construction  origi-[466]-nally  contended  for  by  the 
plaintiti',  the  devisee,  but  abandoned  by  him  at  the  trial. 

It  is  agreed  by  both  parties,  that,  hy  the  words  "  messuage  or  dwelling-house  and 
premises,  with  their  respective  appurtenances,"  the  house  and  curtilage  pass,  including 
therein  the  garden  and  orchard,  but  no  more.  Then  comes  the  question  now  in  con- 
troversy between  them, — what  is  the  meaning  of  the  words  "  with  the  piece  of  land 
thereto  adjoining  ? " 

In  construing  these  words,  we  are  to  apply  them  to  the  description  and  situation 
of  the  property  at  the  date  of  the  will,  and,  if  possible,  to  give  them,  when  so  applied, 
their  primary  meaning. 

The  defendant  says  that  the  word  "  piece  "  primarily  indicates  a  portion  or  fragment 
of  some  larger  quantity  ;  and,  as  the  piece  of  land  contiguous  to  the  homestead  had 
been  fenced  off  liy  the  testatoi',  and  was  called  by  the  testator  and  other's  "  The  Pear 
Tree  Piece,"  he  contends  that  that,  and  that  alone,  fits  the  strict  primary  meaning  of 
the  word  "  piece." 

But  we  think  that  the  question  is  not  .so  much  what  might  have  been  meant  by  the 
word  "  piece,"  stiinding  alone,  as  what  is  meant  by  the  expression  "  piece  of  land  "  used 
in  the  will.  The  expressions  "  piece  of  land  "  or  "  bit  of  land  "  are  so  familiar  as  to  be 
almost  colloquial.  In  ordinary  language,  they  mean,  a  small  portion  of  land.  Nor  is 
the  primary  meaning  of  the  word  "piece"  departed  from,  when  the  expression  "piece 
of  land  "  is  thus  undci'stood  ;  for,  "  piece  of  land,"  in  this  sense,  still  imports  a  portion 
of  land,  as  separated  or  distinguished  from  other  land,  not  indeed,  of  the  same 
owner,  but  of  other  owners.  It  may  be  added,  that  this  sense  of  the  word  "  piece  " 
itself  seems  at  least  as  consistent  with  the  testator's  language  as  the  other,  if  not 
more  so  ;  for,  he  does  not  say,  "  the  piece  of  my  land,"  but  simply  "  the  piece  of 
land  ;"  and  [467]  the  words  "thereto  adjoining"  are  as  consistent  with  this  construc- 
tion as  with  that  contended  for  b}^  the  defendant ;  for,  the  whole  of  the  land  up  to 
the  turnpike-road  is  in  the  strictest  sense  adjoining,  for  it  is  all  contiguous.  Besides, 
had  the  testator  intended  "  The  Pear  Tree  Piece  "  only,  the  more  natural  description 
would  have  been  "  the  close,"  "  the  field,"  or  "  the  ground,"  for  it  appears  that  he  called 
the  difl'erent  fields  "grounds." 

As  to  the  argument  that  the  testator  and  others  called  the  close  nearest  the  home- 
stead "  The  Pear  Tree  Piece,"  the  answer  is,  that  it  is  not  so  described  in  the  will ; 
and  the  absence  of  so  familiar  and  unambiguous  a  designation  tends  to  shew  that  the 
testator  did  not  intend  to  confine  his  devise  to  that  close  alone. 

For  these  reasons,  we  think  that  the  plaintiti',  the  devisee,  is  entitled  to  recover 
at  least  all  he  seeks  to  recover  in  this  action. 

Judgment  for  the  plaintiff. 

[468]     Brown,  Appellant,  Nicholson,  Hespmidenf.     Nov.  17th,  1858. 

[S.  C.  28  L.  J.  M.  C.  49  ;  5  Jur.  N.  S.  99  ;  7  W.  li.  88.] 

A  borough  may  be  a  "town  corporate"  within  the  licensing  act,  9  G.  4,  c.  61,  s.  1, 
though  it  has  no  separate  court  of  Quarter  Sessions. — A  licence  was  granted  by 
the  justices  of  the  borough  of  M., — a  place  having  a  separate  commission  of  the 
peace,  but  no  separate  court  of  Quarter  Sessions, — at  a  licensing-meeting  held  on 
the  7th  of  September,  which  had  been  duly  appointed  by  them  as  they  had  always 
been  accustomed  to  do  : — Held,  that  the  licence  so  granted  was  valid,  notwithstand- 
ing that  the  justices  for  the  county  (who  had  concurrent  jurisdiction  in  M.)  had 
pieviously  appointed  a  licensing-meeting  for  the  8th. 

This  was  an  appeal  against  a  decision  of  two  justices  for  the  borough  of  Maiden- 
head, in  the  county  of  Surrey.  The  following  case  was  stated  for  the  opinion  of  the 
court  pursuant  to  the  statute  20  &  21  Vict.  c.  43 : — 

On  the  1st  of  February,  1858,  Mr.  William  Nicholson,  of  the  parish  of  Bray,  in 
the  said  borough  of  Maiilenhead,  appeai'ed  before  two  justices  of  the  peace  for  the 
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said  Ijurough,  to  answer  the  information  of  Joseph  Brown,  of  New  Windsor,  in  the 
ooiuity  of  Berks,  l)ailiff,  For  that  he  the  said  ^\"illiam  Nicholson,  of  the  parish  of  Bray, 
in  the  said  borough,  flid,  in  a  certain  house  and  premises  there  situate,  in  his  occupa- 
tion, on  Tuesday,  the  19th  of  January,  1858,  permit  a  certain  quantity  of  exciseable 
liquors,  to  wit,  a  quarter  of  a  quartern  of  gin,  to  be  sold  by  retail  to  the  said  informant, 
to  be  drunk  or  consumed  in  the  said  house  and  premises  of  him  the  said  William 
Nicholson,  he  the  said  William  Nicholson  not  having  then  and  there  a  license  to  sell 
exciseable  liquors  by  reUiil  to  be  consumed  on  the  said  premises,  authorising  him  so 
to  do,  conti-ary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

On  the  hearing  of  the  information,  it  was  proved,  that,  on  the  19th  of  January, 
1858,  the  appellant,  Joseph  Brown,  went  to  the  house  of  the  said  William  Nicholson, 
situate  in  the  borough  of  Maidenhead,  and,  on  asking  for  a  small  quantity  of  gin,  he 
was  served  by  the  said  William  Nicholson  with  a  quarter  of  a  quartern,  which  he 
(Brown)  drank  on  the  premises  of  the  .said  William  Nicholson,  and  for  which  he  paid 
Nicholson  'Jd.  It  was  further  stated  by  Brown  that  William  Nicholson  had  no  license 
to  sell  spirits. 

[469]  William  Nicholson  then  produced  to  the  justices  a  license  granted  to  him 
by  the  Excise  (on  the  authority  of  three  magistrates  for  the  borough  of  Maidenhead, 
who  had  signed  his  license),  for  the  sale  of  wines  and  spirits,  which  was  not  objected 
to  as  being  other  than  what  it  purported  to  be,  that  is  to  say,  a  license  granted  by 
the  Excise  to  the  said  William  Nicholson  for  the  sale  of  wines  and  spirits. 

The  complainant  by  his  counsel  contended  that  the  licenso  was  bad,  inasmuch  as 
the  justices  who  granted  the  license  upon  the  authority  of  whieh  the  license  to  sell 
spirits  was  granted  by  the  Excise  Office,  had  no  authority  to  gi'ant  such  license,  because, 
the  borough  of  Maidenhead  being  one  of  the  boroughs  under  the  Municipal  Corpora- 
tion Act,  5  &  6  W.  4,  c.  76,  and  having  a  separate  commission  of  the  peace,  but  no 
separate  court  of  Quarter  Sessions,  the  borough  justices  had  no  power  to  grant  alehouse- 
licenses,  because  the  justices  for  the  county  of  Berks  acting  for  the  Maidenhead 
division  (in  which  division  the  borough  of  Maidenhead  is  situate,)  had,  as  was  admitted 
to  be  the  fact,  appointed  their  annual  licensing-meeting  by  precept  to  the  high 
constables  before  the  justices  for  the  borough  of  Maidenhead  appointed  theirs,  and 
that  therefore  the  borough  justices  had  no  power  to  appoint  an  annual  licensing-meeting, 
but  that  the  application  of  Mr.  Nicholson  for  a  license  should  have  been  made  to 
the  county  justices,  and  that  the  borough  justices  might  have  sat  with  the  county 
justices,  and  have  jointly  acted  on  the  granting  of  the  licen.se  to  Mr.  Nicholson. 

It  was  contended  by  Mr.  Nicholson  that  the  first  objection  was  invalid,  inasmuch 
as  the  borough  of  Maidenhead  was  not  a  new  borough  created  by  the  !)  &  G  W.  4,  c.  76, 
but  was  an  antient  borough,  acting  under  [470]  antient  Royal  charters,  and  that  the 
magistrates  for  the  borough,  before  the  passing  of  the  .said  act,  as  well  as  since,  had, 
as  was  admitted  to  he  the  fact,  always  granted  the  licences  for  the  sale  of  exciseable 
liquors  in  the  borough,  and  had  never  acted  conjointly  with  the  justices  for  the  county 
in  granting  such  licences. 

It  was  also  contended  by  Mr.  Nicholson  that  the  second  objection  was  invalid  ; 
that  he  was  Ijy  the  9  G.  4,  c.  61,  s.  10,  compelled  to  give  notices  of  his  application  for 
a  licenso  in  the  months  of  June  or  July,  for  three  successive  Sundays  on  the  church 
door  and  the  door  of  the  house  for  which  ho  intended  to  apply  for  a  license,  and  that, 
in  order  to  give  this  notice,  he  had  to  apply  to  the  clerk  of  the  justices  of  the  l>orough 
of  Maidenhead,  to  know  the  day  on  which  it  was  jji-oposcd  to  hold  the  annual  licensing- 
meeting  for  the  borough  ;  that  the  7th  of  Se])loinbcr  was,  as  was  admitted  to  be  the 
fact,  fixed  for  such  meeting  ;  and  tiiat,  for  three  Sundays  in  the  month  of  July,  Mr. 
Nicholson  was  obliged  to  give  notice  on  thochiu'ch  door  and  on  the  door  of  the  house, 
stating  that  he  would  apjily  to  the  justices  on  the  7th  of  September  ;  and  that  the 
county  justices  did  not  hold  their  aninud  licensing-meeting  till  the  Hth  of  Se])tcmber, 
as  was  admitted  to  be  the  fact,  which  was  the  day  after  that  of  the  borough  justices  ; 
and  that,  therefore  the  apjilicatiou  wa.s  projiei'ly  made. 

The  justices  decided  that-  Mi:  Nirholson  iiad  not  sold  spirits  without  a  licen.se  ;  and 
ordered  the  informant  ti  ])ay  the  costs,  amounting  to  7s.  9d. 

The  (|ucstiou  for  the  opinion  of  tiie  court  was,  whether,  upon  the  facts  stated,  the 
said  di'terminat.iou  of  the  justices  was  cori'cct. 

Manisty  (with  whom  was  Lawrence),  for  the  appel-[471]-lant  (a).     Tiie  borough  of 

(a)  The  case  was  argued  in  last  Trinity  Vacation,  before  Crowder,  J.,  and  Willns,  J. 
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Maidenhead  was  one  of  the  boroughs  existing  at  the  time  of  the  passing  of  the 
Municipal  Corporation  Act,  5  &  6  W.  4,  c  7G.  By  the  1st  section  of  that  act,  all 
grants  and  charters  are  repealed,  and  all  boroughs  are  obliged  to  resort  to  the  crown 
to  obtain  a  separate  court  of  Quarter  Sessions.  In  many  instances  the  crown  granted 
separate  commissions  of  the  peace,  and  not  separate  Quarter  Sessions.  Maidenhead 
has  a  separate  commission  of  the  peace,  but  no  separate  court  of  Quarter  Sessions. 
There  are  two  sets  of  justices, — the  county  (Berks)  justices,  and  others  having  a  more 
limited  jurisdiction.  The  borough  justices  have  no  power  to  grant  spirit  licences  ;  and, 
at  all  events,  the  justices  acting  for  the  division  of  the  county  in  which  Maidenhead 
is  situate  having  appointed  their  annual  licensing-meeting  for  the  8th  of  September, 
it  was  not  competent  to  the  borough  justices  afterwards  to  appoint  a  licensing-day  for 
the  7th.  It  is  difficult  to  distinguish  this  from  the  case  of  2'he  King  v.  Sainsbitry, 
4  T.  R.  451,  which  has  been  acted  on  down  to  the  present  time.  It  was  there  held, 
that,  where  two  sets  of  magistrates  have  a  concurrent  jurisdiction,  and  one  appoints 
a  meeting  to  grant  ale-licenses,  their  juri.sdiction  attaches  so  as  to  exclude  the  others 
appointing  a  subsequent  meeting  ;  but  they  may  all  meet  together  on  the  first  day  : 
but  if,  after  such  appointment,  the  other  set  of  magistrates  meet  on  a  subsequent  day 
and  grant  othei'  licences,  their  proceeding  is  illegal,  and  the  subject  of  an  indictment. 
In  giving  judgment,  Lord  Kenyon  says  ;  "  That  the  King  may  grant  a  commission  of 
the  peace  for  a  county,  and  that  the  jurisdiction  of  such  justices  may  pervade  the 
whole  county,  cannot  be  doubted.  Neither  can  it  be  disputed  that  he  may  grant 
commis-[472]-sions  of  the  peace  for  any  particular  district  in  the  county,  and  that  that 
subdivision  may  have  justices  of  its  own,  exclusive  of  the  jurisdiction  of  the  justices 
of  the  county  at  large  :  but  the  latter  can  only  be  effected  bj'  a  non-intromittent  clause, 
prohil)iting  the  county  justices  from  iuteifering  in  that  district.  This  doctrine  was 
fully  recognized  in  Talbot  v.  Hnhhle,  2  Stra.  1154,  from  a  manuscript  note  of  which  it 
appears  that  it  was  there  taken  as  a  datum  that  the  justices  of  the  county  would  be 
excluded  if  there  were  a  non-inti'omittent  clause  in  the  charter  granted  to  the  smaller 
district,  but  not  otherwise.  In  one  of  the  charters  granted  to  the  city  of  London, 
there  is  an  express  power  of  constituting  the  mayor  and  certain  of  the  aldermen  justices 
of  the  borough  of  Southwark  ;  they  are  therefore  charter  justices  of  that  district  ;  and 
that  jurisdiction  has  never,  I  believe,  been  doubted.  But  another  question  has  arisen, 
and  which  is  proper  should  he  settled,  whether  it  be  legal  (for,  whether  it  be  decent 
or  decorous,  no  person  can  doubt,)  for  two  different  sets  of  magistrates,  having  a  con- 
cuirent  jurisdiction,  to  run  a  race  in  the  exercise  of  any  part  of  their  jurisdiction? 
It  is  of  infinite  importance  to  the  public  that  the  acts  of  magistrates  should  not  only 
be  substantially  good,  but  also  that  they  should  be  decorous.  The  facts  in  this  case 
are  shortly  these  : — Some  of  the  justices  for  the  county  of  Surrey,  having  before  them 
the  statute  26  (i.  2,  c.  31,  and  knowing  that  the  licences  ought  to  be  granted  on  a 
certain  day  and  time,  appointed  a  day,  the  4th  of  September,  for  licensing  ale-houses 
in  this  division  ;  on  which  day  they  accordingly  held  their  meeting  :  and  certiiin  of 
the  magistrates  of  the  city  of  London,  who  in  general  are  competent  to  this  purpose, 
appointed  another  meeting  on  a  subsequent  day.  But  the  jurisdiction  of  the  justices 
who  had  appointed  the  first  meeting,  had  attached  before  that  time ;  not  in-[473]- 
deed,  so  as  to  exclude  the  city  justices  from  acting  at  the  first  meeting,  for,  they 
might  all  have  acted  together ;  but  it  excluded  the  city  justices  of  their  jurisdiction 
to  act  on  the  subsequent  day.  On  the  general  question,  therefore,  I  am  clearly  of 
opinion  that  the  Suri-ey  justices  and  the  magistrates  foi-  the  city  have  a  co-ordinate 
jurisdiction  within  this  district ;  and  that  the  meeting  of  the  city  justices  in  this 
case  was  illegal,  the  jurisdiction  of  the  other  magistrates  having  first  attached." 
[Crowder,  J.  Can  Mr.  Nicholson  be  liable  to  a  penalty  when  he  has  a  licence 
granted  to  him  by  persons  professing  to  ha\e  authority  to  grant  it  I]  The  licence 
being  illegal,  it  cannot  afford  anj'  protection  against  penalties :  The  King  v.  Lhumex, 
3  T.  R.  560.  [Willes,  J.  Do  you  admit  that  the  borough  justices  would  have  had 
power  to  appoint  a  licensing-day  and  to  grant  licenses,  if  the  county  justices  had  done 
nothing"?]  The  better  opinion  seems  to  be  that  the  borough  justices  have  nothing 
whatever  to  do  with  the  granting  of  licences.  The  1st  section  of  the  licensing  act, 
9  6.  4,  c.  61,  enacts,  "that,  in  every  division  of  every  county  and  riding,  and  of 
every  division  of  the  county  of  Lincoln,  and  in  every  hundred  of  ever}'  county,  not 
being  within  any  such  division,  and  in  every  liberty,  division  of  every  liberty,  county 
of  a  city,  county  of  a  town,  town,  city,  and  town-corporate,  in  that  part  of  the  united 
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kingdom  called  England,  tlieie  shall  be  annually  holden  a  special  session  of  the  justices 
of  the  peace  (to  be  called  the  general  annual  lieensing-meeting),  for  the  purpose  of 
granting  licences  to  persons  keeping  or  being  about  to  keep  inns,  ale-houses,  and 
victualling-houses,  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  on  the 
premises  therein  specified  ;  and  that  such  meetings  shall  be  holden  in  the  counties  of 
Middlesex  a'nd  Surrey  within  the  first  ten  days  of  the  month  of  March,  and  in  every 
other  county  on  some  day  between  [474]  the  20th  of  August  and  the  14th  of 
September,  inclusive  ;  and  that  it  shall  be  lawful  for  the  justices  acting  in  and  for 
such  county  or  place  assembled  at  such  meeting,  or  at  any  adjournment  thereof,  and 
not  (as  thereinafter)  disqualified  from  acting,  to  grant  licences  for  the  purpose  afore- 
said to  such  persons  as  they  the  said  justices  shall,  in  the  execution  of  the  powers 
herein  contained,  and  in  the  exercise  of  their  discretion,  deem  fit  and  proper."  At 
the  time  of  the  passing  of  that  act,  all  towns-corporate  had  separate  courts  of  Quarter 
Sessions,  and  therefore  none  others  could  have  been  contemplated  ;  consequently'  the 
authority  to  grant  licences  so  given  by  that  act  to  the  justices  acting  in  and  for  such 
place,  must  be  limited  to  justices  acting  in  and  for  places  having  a  separate  court  of 
Quarter  Sessions.  The  26th  section  enacts  "  that  it  shall  be  lawful  for  any  justice 
before  whom  any  penalty  shall  be  lecovcred  under  the  provisions  of  this  act,  to  award, 
if  he  shall  think  fit,  any  portion  of  the  same,  not  in  any  case  exceeding  one  moiety 
thereof,  to  the  use  of  the  prosecutor,  and  the  I'emainder  to  the  treasurer  of  the  county 
or  place  for  which  such  justice  shall  then  act;  and  the  said  treasurer  shall  place  the 
same  to  the  credit  of  such  county  or  place,  and  shall  duly  account  for  the  same."  In 
The  Queen  v.  Dale,  Dears.  &  B.  G.  C.  37,  22  Law  J.,  M.  C.  44,  the  defendant,  the  clerk 
to  the  justices  of  Tynemouth,  was  indicted  for  a  misdemeanour  in  having  contemptu- 
ously and  unlawfully  neglected  and  refused  to  pay  over  to  the  treasurer  of  the  county 
of  Northumberland  one  moiety  of  a  fine  imposed  under  the  above  act  by  certain 
justices  of  the  borough  of  Tynemouth, — a  place  which  had  a  commission  of  the  peace, 
but  no  grant  of  separate  Quarter  Sessions  within  the  5  &  6  W.  4,  c.  76,  and  was  found 
guilty  :  and,  upon  a  case  reserved,  it  was  held  that  he  was  properly  convicted,  as 
penalties  under  that  act  imposed  by  the  justices  [475]  of  a  borough  so  circumstanced, 
are  payable  to  the  treasurer  of  the  county,  and  not  to  the  treasurer  of  the  borough. 
A.ssuming  that  the  two  sets  of  justices  have  concurrent  jurisdiction  within  the  borough 
of  Maidenhead,  they  clearly  cainiot  exercise  the  same  jurisdiction  in  the  same  place 
at  ditl'erent  times.  Gould  it  be  legal,  as  Lord  Kenyon  asks  in  The  Kinij  v.  Sainsburi/, 
for  two  dificrent  sets  of  magistrates,  having  a  concuirent  jurisdiction,  to  run  a  race  in 
the  exerci.se  of  any  part  of  their  jurisdiction?  This  is  a  statutory'  power,  which,  once 
exercised,  is  done  with :  and  the  statute  requires  it  to  be  exercised  at  a  particular 
time.  Ashhuist,  .1.,  in  The  Kiiuj  v.  Sainshury,  says :  " There  being  no  words  of 
exclusion  in  the  city  charters,  it  follows  as  a  consequence  that  the  justices  of  the 
county  have  a  concurrent  jm-isdiction  in  the  borough  of  Southwark  :  if  so,  it  also 
follows  that  the  jurisdiction  of  holding  the  meeting  directed  by  the  26  G.  2  attached 
ill  those  magistiates  who  first  gave  notice  of  the  meeting  ;  and  it  was  a  breach  of  the 
law  in  the  othei'  magistrates  to  attempt  to  wre.st  the  jurisdiction  out  of  their  hands." 
[Willes,  J.  All  that  amounts  to  is,  that  it  is  an  indecorous  and  improper  thing,  and 
prol)ably  indictaljlc.  Nevertheless,  1  apprehend,  the  conviction  would  bo  held  good.] 
It  is  suhmittod  that  the  borough  justices  had  no  power  to  a])]M)int  a  licensing-nieeting 
at  all,  and  that  the  mccliilg  on  the  7th,  after  the  da}-  had  iieen  duly  appointed  l)y  the 
county  justices,  who  alone  had  power  to  appoint  a  day,  was  not  a  legal  meeting. 

GritHts,  contra.  Assuming  that  the  borough  justices  had  not  the  juiLsdiction 
which  they  professed  to  have,  the  respondent,  who  could  have  no  means  of  knowing 
whcthei-  or  not  the  justices  exceeded  their  jurisdiction,  ought  not  to  be  made  amenable. 
The  point  was  not  [476]  argued  in  The  KiiKj  v.  J)ownes,  ,'i  T.  K.  560.  In  The  King  v. 
Jiri/iin,  Andrews,  81,  I'age, ./.,  says  :  "  If  a  licence  is  granted  improperly,  as,  by  justices 
living  out-  of  the  divi.sion,  it  is  not  void  as  to  the  person  acting  under  it,  who  jjrobably 
does  not  know  the  exact  bounds  of  the  division."  And  l'rol)yn,  .1.,  says,  that,  "if 
this  point  was  now  in  (piestion,  it  would  deserve  consideration  whether  the  justices 
can  punish  a  man  Ijy  this  statute,  who  acts  under  a  visible  authority."  That  case  was 
not  rcfeired  to  in  The  Kin;/  v.  JJowuck.  [Williams,  .1.  There  w;is  no  positive  (h^cision 
in  The  Kinij  v.  Bri/uu.]  And  in  The  Kim/ v.  MinsliuU,  I  N.  iV  M.  277,  the  court  inclined 
to  think  that  a  licence  to  sell  beei-,  although  obtained  by  fraud,  is  valid,  unless  the 
fraud  bo  practised  by  the  party  to  whom  the  licence  is  granted  ;  init  that,  at  all 
G.  P.  XIX.— 7 
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events,  the  party  could  not  be  fined  for  having  acted  bona  fide  under  it.  This  is  not 
the  fit  tribunal  to  try  a  question  of  this  soi-t.  If  a  licence  is  granted  which  is 
apparently  good  upon  the  face  of  it,  the  party  ought  to  be  protected  by  it  until  set 
aside  by  appeal,  or  by  certiorari.  But  it  is  submitted  that  the  Maidenhead  justices 
were  the  proper  persons  to  grant  this  licence.  The  King  v.  Sainsbwi/,  4  T.  R,  451,  is 
very  different  from  the  present  case.  There,  a  set  of  justices  having  jurisdiction  in 
Southvvark,  duly  held  a  meeting  for  the  purpose  of  licensing,  and  rejected  Hedger's 
application  for  a  licence :  and  another  set  of  justices,  having  concurrent  jurisdiction 
in  the  same  place,  afterwards  appointed  a  licensing-meeting,  and  granted  Hedger  a 
licence  :  and  for  this  the  last-mentioned  justices  were  indicted,  and  convicted.  This 
borough  has  by  tacit  understanding  been  treated  as  a  sessional  borough  for  all 
purposes.  There  is  no  statement  here  that  there  has  been  any  division  of  the  county 
under  the  9  G.  4,  c.  43,  s.  1  :  but  it  may  be  [477]  assumed  that  Maidenhead  has  been 
tre.ated  as  a  division  for  the  purpose  of  licensing  ;  and,  if  so,  a  special  session  might 
be  appointed  for  the  purpose  of  licensing.  The  circumstance  of  the  Municipal  Corpora- 
tion Act  having  taken  away  the  Quarter  Sessions,  cannot  afi'ect  the  I'ight  of  the 
justices  to  hold  a  special  session  for  this  purpose.  An  appeal  against  the  refusal  of  a 
licence  would  go,  even  if  the  borough  had  a  separate  court  of  Quarter  Sessions,  to 
the  Quarter  Sessions  of  the  county  :  The  Queen  v.  Oockburn,  4  Ellis  &  B.  265,  24  Law  J  , 
M.  C.  43.  The  right  of  the  borough  justices  to  act  in  matters  arising  within  the 
borough  is  recognized  by  several  statutes:  see  12  &  13  Vict.  c.  64;  13  &  14  Vict, 
c.  91,  s.  9.  None  can  be  so  competent  to  grant  licences  as  those  living  in  the  place, 
and  having  a  local  knowledge.  The  Queen  v.  Dak,  Dears.  &  B.  C.  C.  37,  does  not 
affect  this  case.  The  only  question  there  was,  to  whom  the  penalty  was  to  be  paid. 
If  there  was  no  treasurer  foi-  the  borough,  it  may  be  that  it  was  properly  payable  to 
the  county  treasurer.  The  Quarter  Sessions  will  take  judicial  notice  of  the  petty- 
sessional  divisions  of  a  county  :  The  Queen  v.  jrhitfJes,  13  Q.  B.  248.  All  licences  in 
Maidenhead  have  hitherto  been  granted  by  a  special  session  for  the  borough  :  and  the 
same  couise  has  been  pursued  in  all  other  boroughs  similarly  circumstancecl  throughout 
the  country.     This  jurisdiction  of  the  county  justices  is  now  for  the  first  time  set  up. 

Manisty,  in  reply.  If  £here  had  been  any  pretence  for  the  sessional  diWsion 
suggested,  this  question  never  could  have  arisen.  [Crowder,  J.  Why  do  the  county 
justices  now  for  the  first  time  assume  this  jurisdiction.].  The  difficulty  has  arisen 
from  the  case  of  The  Queen  v.  Dale.  [Willes,  J.  The  proper  mode  of  raising  so 
important  a  question  would  have  been  by  an  indictment  or  bv  quo  warranto.] 

Cur.  adv.  vult. 

[478]  Crowder,  J.,  now  delivered  the  judgment  of  the  court  (it) : — 

This  was  a  case  stated  for  the  opinion  of  the  court,  by  way  of  appeal  from  the 
decision  of  two  of  the  justices  for  the  borough  of  Maidenhead,  refusing  to  convict  the 
7'espondent  upon  the  information  of  the  appellant. 

The  information  was  laid  by  the  appellant  against  the  respondent  for  selling  excise- 
able  liquors  by  retail,  without  being  licensed  pursuant  to  the  statute  9  G.  4,  c.  61. 

It  appeared  on  the  hearing,  that  the  respondent  sold  the  liquor  at  his  house  in  the 
borough  of  Maidenhead.  He  was  licensed  by  the  Excise  and  by  the  justices  of  the 
liorough.  It  was  contended  that  the  license  was  void, — first,  because  the  borough  of 
Maidenhead  has  not  a  separate  commission  of  the  peace,  and  that  only  in  boroughs 
having  a  separate  commission  of  the  peace  can  the  justices  grant  licences, — and, 
secondly,  because  the  justices  for  the  division  of  the  county  in  which  Maidenhead  is 
situated  had  appointed  their  annual  licensing-meeting  for  the  8th  of  Septenilter,  before 
the  boi'ough  justices  had  appointed  theirs  for  the  7th  of  September,  on  which  day  the 
license  in  question  was  gianted  by  them. 

With  respect  to  the  first  objection,  it  is  one  which  we  ought  not  to  sanction,  with- 
out some  strong  ground  either  of  authority  or  argument  upon  the  constiuction  of  the 
statute.  The  borough  of  Maidenhead  is  an  antient  liorough,  and  both  before  and 
since  the  Municipal  Corporation  Act  the  licences  for  the  borough  have  always  been 
granted  in  the  .same  manner  as  in  the  present  case.  The  argument  for  the  appellant 
was  chiefiy  rested  upon  the  case  of  The  Queen  v.  Dale,  Dears.  &  B.  [479]  C.  C.  37, 
which  was  said  to  have  decided  that  a  town   though  corporate,  and   so  a  "town 

{a)  The  case  was  argued  before  Crowder,  J.,  and  Willes,  J.,  only. 
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corporate  "  within  the  words  of  the  act,  was  not  within  its  true  construction,  unless 
it  had  a  sepaiate  court  of  quarter  sessions.  The  case,  however,  upon  considei'ation, 
does  not  appear  to  us  to  bear  that  construction.  The  decision  amounts  simply  to  this, 
that  "the  phice  "  to  the  treasurer  of  which  the  penalties  under  the  2()th  section  of  the 
licensing  act  are  to  he  paid,  is  the  place  out  of  the  rate  upon  which  the  costs  of  public 
prosecutions  are  to  be  defrayed.  It  is  quite  consistent  with  this  that  the  borough 
justices  should  grant  licenses  for  the  borough,  where  they  have  jurisdiction,  though 
the  penalties  imposed  b}'  them  under  the  act  should  go  in  aid  of  the  county-rate.  In 
the  course  of  the  argument,  indeed,  Coleridge,  J.,  is  reported  to  have  said  that  "  town 
corporate  "  means  a  city  or  town  having  exclusive  jurisdiction  ;  but  that  is  not  relied 
upon  in  the  judgment ;  and  we  have  been  unable  to  find  any  authority  for  so  limiting 
the  expression  "  town  corporate." 

Even  since  the  Municipal  Corporation  Act,  where  a  borough  has  a  separate  quarter 
session,  the  appeal  is  not  to  the  recorder  but  to  the  quarter  sessions  of  the  county  : 
Thr  Ijueeii  v.  Vockhuru,  4  Ellis  &  B.  265. 

The  arguments  for  the  appellant  have  failed  to  satisfy  us  that  the  long-estalilished 
practice  consistent  with  the  language  of  the  act  of  parliament,  and  which  is  in  itself 
evidence  of  what  was  meant  and  understood  by  the  act  at  the  time  it  was  passed, 
ought  to  be  set  aside  by  us  in  a  case  where  there  can  be  no  appeal  from  our  decision. 

As  to  the  second  objection,  it  was  attempted  to  be  sustained  in  argument  by  refer- 
ence to  The  King  v.  Sainshurij,  4  T.  R.  4.51,  where  the  justices  of  London,  having 
jurisdiction  in  South wark,  appointed  a  day  for  granting  licenses  for  that  place,  after 
that  on  which  the  [480]  justices  of  Surrey,  who  had  concurrent  jurisdiction  there, 
had  previously  appointed  their  meeting  for  the  same  purpose.  In  that  case,  a  licence 
gi-anted  liy  the  foi'nier  justices  after  it  had  been  i-efused  by  the  lattei-,  was  held  void, 
and  the  meeting  of  the  former  was  held  to  be  without  jurisdiction,  because  otherwise 
there  would  have  been  two  conflicting  jurisdictions,  instead  of  the  one  intended  by 
the  law.  In  this  case,  no  such  consequence  would  follow,  because  the  notices  re(iuired 
by  the  act,  and  which  were  not  required  by  the  2G  G.  2,  c.  31,  the  act  in  force  when 
Rex  v.  Sainithuri/  was  decided,  were  given  for  the  meeting  appointed  by  the  borough 
justices,  and  not  foi'  that  appointed  by  the  comity  justices.  The  matter  to  be  adjudi- 
cated upon  by  each  set  of  justices  was  not  the  same.  Moreover,  if  the  borough 
justices  have  jurisdiction,  it  is  difficult  to  point  out  how  they  could  otherwise  have 
exercised  it,  and  the  course  pursued  was  the  usual  and  accustomed  one,  and  no  real 
interference  with  the  county  justices  is  stiggested,  nor  did  any  exist  in  fact. 

We  may  add,  that  it  was  peculiarly  harsh  to  raise  this  question  by  a  proceeding 
foi'  a  penalty  against  a  private  individual,  instead  of  by  quo  warranto  against  the 
justices.     The  appeal  is  therefore  dismissed  with  costs. 

Wiij.iAMs,  .1.  I  heard  a  portion  of  the  argument  in  this  case,  but  not  enough  to 
make  it  right  for  me  to  take  any  pai-t  in  the  judgment. 

Appeal  dismissed,  with  costs. 

[481]    Burns  v.  Chapman.     Nov.  9th,  1858. 

[S.  C.  28  L.  J.  C.  P.  6 ;  5  Jur.  N.  S.  19  ;  7  W.  R.  89.] 

It  is  no  ground  for  rescinding  an  order  for  a  capias  under  the  1  &  2  Viet.  c.  110,  s.  3, 
that  the  jilaintili',  when  he  comes  to  declare,  may  have  to  rely  upon  a  cause  of  action 
dift'erent  from  that  stated  in  the  aflidavit  upon  which  the  order  was  obtjiined. — The 
coui't  will  only  intei-fere  where  it  cleai-ly  ajjpeai's  that  the  obtaining  the  order  is  an 
abuse  of  its  prcjccss.  — t^uaM'c,  whether  the  18'.)th  section  of  the  Merchant  Siiip])ing 
Act,  1854  (17  1*0  18  Vict.  c.  104),  applies  to  a  claim  for  wages  earned  on  lioaixl  an 
American  ship? 

A  writ  of  summons  issued  against  the  defendant  in  this  cause  on  the  8th  of 
October,  1858;  and  on  the  same  day  the  plaintitr  obtained  an  order  of  Hill,  .1.,  for 
a  capias  under  the  1  &  2  Vict.  c.  1 10,  s.  .'!,  which  oi-dcr  was  obtaini'(l  u]i(iii  Ihc  fdjlciwing 
affidavit : — 

"I,  Robert  Biu'us,  of,  Sic,  shi]>stewai-d,  make  oath  and  .say, —  1.  That  the  above- 
named  defendant,  .'anies  Chapman,  before  and  at  the  lime  of  the  commencement  of 
this  suit  was,  and  still  is,  justly  and  tiuly  indebted  to  me  in  tiie  sum  of  201.  13s.  Gd. 
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for  work  and  laVjoiir  done  and  performed  by  me  and  my  wife  Caroline  Burns  on  board 
the  ship  "J.  F.  Chapman,"  for  the  defendant,  at  his  request,  as  steward  and  stewardess 
thereof. — 2.  That  the  above-named  defendant  is  an  American,  and  is  captain  and  part- 
owner  of  the  said  ship  "  J.  F.  Chapman,"  which  said  ship  is  now  taking  in  ballast  at 
the  Commercial  Dock,  Hotherhithe,  in  the  county  of  Surrey,  and  that  the  said  ship  is 
about  to  leave  England  for  New  Orleans,  in  America,  and  that  the  said  defendant  is 
going  out  in  the  said  ship  as  captain  thereof  on  Saturday  morning,  the  9th  of  October 
instant. — 3.  That,  on  Thursday,  the  7th  of  October  instant,  I  was  informed  by  the 
mate  of  the  said  ship,  and  which  information  I  believe  to  be  true,  that  the  .said  ship, 
with  the  above-named  defendant  as  captain  thereof,  would  leave  P]ngland  for  New 
Orleans,  in  America,  on  Saturday,  the  9th  of  October  instant. — 4.  That  for  the 
reasons  aforesaid,  I  verily  believe  that  the  above-named  defendant  intends  to  leave 
England  for  New  Orleans,  in  America,  and  that  I  shall  lose  my  said  debt  unless  he 
be  forthwith  apprehended. — 5.  And  that  a  writ  of  [482]  summons  in  this  action  was 
issued  out  of  this  court,  a  true  copy  whereof  is  hereto  ainiexed." 

On  the  evening  of  the  same  day  the  defendant  was  ari-ested  on  a  capias  issued  b}' 
virtue  of  this  order,  whereupon  he  deposited  with  the  sheriff  the  sum  of  201.  1.3s.  6d., 
together  with  101.  in  lieu  of  a  liail-bond,  and  afterwards  paid  the  additional  sum  of 
101.  into  court. 

On  the  12th  of  October,  a  summons  was  taken  out  before  the  same  learned  judge, 
calling  upon  the  plaintiff  to  shew  cause  why  the  above  order  should  7iot  be  rescinded. 
The  affidavit  of  the  defendant  filed  upon  that  occasion  stated  that  the  defendant  was 
master  and  part-owner  of  the  ship  "  J.  F.  Chapman,"  which  sailed  fiom  New  York, 
in  the  United  States  of  America,  on  the  13th  of  July  last,  for  Port  Neuf,  in  the  river 
St.  Lawrence,  Lower  Canada,  and  thence  to  the  port  of  London  ;  that  the  ship  sailed 
under  the  defendant's  command,  under  articles  prepared  and  entered  into  at  New 
York,  dated  the  10th  of  July  last,  by  which  she  was  impowered  to  sail  to  Port  Neuf, 
and  thence  to  London,  with  the  pri\'ilege  of  four  other  foicign  ports  should  the 
master  require  it,  and  back  to  a  poi't  of  discharge  in  the  United  States ;  that  the 
plaintiff  and  his  wife  both  shipped  under  the  said  articles  on  or  about  the  10th  of 
July,  the  plaintiff  as  cook,  and  his  wife  as  stewardess,  and  both  signed  the  articles,  the 
plaintiff  for  25  dollars  per  month  wages,  and  the  wife  for  10  dollars  per  month,  and 
that  the  plaintiff  at  the  time  of  shipping  received  12  dollars  and  his  wife  5  dollars 
advance,  pursuant  to  the  articles  ;  that,  by  the  said  articles,  it  was  amongst  other 
things  agreed,  "  that,  in  consideration  of  the  monthly  or  other  wages  against  each 
respective  seaman  or  other  mariner's  name  thereunder  set,  they  severally  should  and 
would  perform  the  above-mentioned  voyage,  and  the  said  master  did  agree  [483]  and 
hire  the  said  seamen  or  mariners  for  the  said  voyage  at  such  monthly  wages  or  prices 
to  be  paid  pursuant  to  that  agi-eement  and  the  laws  of  the  congress  of  the  United 
States  of  America  ;"  that  the  said  articles  further  contained  a  provision  by  which,  in 
ease  of  desertion,  wages  were  to  cease,  and  also  the  following  provisions — "  And  it  is 
further  agreed  that  no  officer  or  seaman  belonging  to  the  said  vessel  .shall  demand  or 
be  entitled  to  his  wages,  or  any  part  thereof,  until  the  arrival  of  the  said  vessel  at  the 
last  above-mentioned  port  of  discharge,  and  her  cargo  delivered  ; "  and  "  that  each 
seaman  or  mariner  who  shall  well  and  truly  perform  the  above-mentioned  voyage  (pro- 
vided always  that  there  be  no  desertion,  plunderage,  embezzlement,  or  other  unlawful 
acts  committed  on  the  said  vessel,  cargo,  or  stores)  shall  be  entitled  to  the  payment 
of  the  wages  or  hire  that  may  became  due  to  him  pursuant  to  this  agreement,  as  to 
their  names  is  severally  affi.xed  and  set  forth ;  provided,  nevertheless,  that,  if  any  of 
the  said  crew  disobey  the  orders  of  the  master  or  other  officer  of  the  said  vessel,  or 
absent  himself  at  any  time  without  liberty,  his  wages  due  at  the  time  of  such  dis- 
obedience or  absence  shall  be  forfeited;"  that  the  said  vessel  arrived  in  the  Com- 
mercial Docks  in  London  on  the  27th  of  September ;  that,  on  the  2nd  of  October,  the 
plaintiff  and  his  wife  unlawfully  deserted  the  ship  without  the  defendant's  .sanction, 
and  refused,  although  subsequently  requested  bj^  him,  to  return  to  the  ship,  and  they 
had  not  since  returned,  whereby  any  wages  due  to  them  became  by  the  laws  of  the 
United  States  for  the  government  of  seamen,  merchants,  &c.,  indorsed  on  and  referred 
to  in  the  said  articles,  forfeited  by  them  respectively  ;  that  certain  sums  had  been 
advanced  to  the  plaintiff  or  paid  for  him  at  his  request  during  the  voyage  ;  that  the 
whole  of  the  wages  of  the  plaintiff  and  his  wife  combined  up  to  the  time  of  their 
deserting  the  [484]  ship  as  aforesaid,  assuming  they  were  entitled  to  claim  the  same. 
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after  deducting;  the  amounts  advanced  and  paid  as  aforesaid,  wonlil  not  lia\e  amounted 
to  more  than  75  dollars,  15  cents.,  which,  calculating  the  dollar  at  4s.  2d.,  which  is 
the  full  value  thereof,  amounts  to  151.  15s.  Sd.,  and  no  more;  that,  if  no  payments 
had  been  made  to  or  on  account  of  the  plaintirt"  and  his  wife,  the  plaintiffs  claim  in 
respect  of  himself  and  his  wife  together,  at  the  time  of  their  desertion  as  aforesaid, 
would  not  have  exceeded  93  dollars,  or  191.  7s.  6d  ;  that  the  defendant  is  not  and 
never  was  indebted  to  the  plaintifT  in  i'Ol.  13s.  6d.,  as  alleged  in  his  affidavit,  nor  in 
"201.,  and  that,  for  the  reasons  stated  in  that  affidavit  he  was  not  indebted  to  him  in 
any  amount  whatsoever;  that  the  "J.  F.  Chapman"  is  an  American  ship,  and  the 
defendant  an  American  citizen  domiciled  in  the  United  States,  and  that  the  plaintiff" 
and  his  wife  are  Americans  domiciled  in  the  said  United  States  ;  that  the  defendant 
verily  believed  that  his  arrest  in  this  action  was  for  the  purpose  of  extortion  ;  and 
that  he  was  put  to  great  inconvenience  and  expense  by  reason  of  his  detention  and 
that  of  his  vessel  in  consequence  thereof. 

This  summons  was  opposed,  upon  the  affidavits  of  the  plaintiff'  and  his  wife,  and 
of  a  seaman  on  board  the  "J.  F.  Chapman,"  which  stated  in  substance,  that  the 
plaintiff'  and  his  wife  did  not  desert  the  ship,  but,  on  the  contrary,  were  dismissed 
from  their  employment  by  the  mate  (with  the  sanction  of  the  defendant)  on  the 
second  of  October,  from  which  day  down  to  the  9th  the  plaintiff'  and  his  wife  had 
been  always  ready  and  willing  and  offered  to  perform  the  duties  for  which  they  were 
engaged,  Ijut  were  not  permitted  to  do  so ;  that  all  the  money  recoi\'ed  by  the  plain- 
tiff or  his  wife  on  account  of  wages  was  11.  -id.  paid  to  the  latter,  and  given  credit 
for,  leaving  the  amount  due  as  claimed  [485]  on  the  writ  of  summons  ;  that  the  defen- 
dant was  justly  and  truly  indebted  to  him  in  the  sum  of  201.  13s.  6d.,  the  amount 
claimed,  as  follows, — 

"  lOth  July  to  10th  August,  1858,  at  35  dollars  per  month 
10th  August  to  10th  September,  1858 
10th  September  to  9th  October,  1858  . 


Cash  on  account 


and  that  the  plaintifi'  was  advised  and  believed  that  he  coukl  claim  compensation  for 
dismissal  of  himself  anfl  wife  from  the  defendant's  service  without  notice,  and  also  for 
the  detention  of  their  clothes  by  him. 

It  was  contended,  on  the  part  of  the  defendant,  before  the  learned  judge,  that  the 
allidavits  sufHciently  shewed  that  the  defendant  was  not  at  the  time  of  the  issuing  of 
the  writ  indebted  to  the  plaintiff  in  the  sum  of  201.  ;  and  that,  the  claim  being  for 
wages  under  501.,  the  jurisdiction  of  the  superior  court  was  ousted  by  the  Merchant 
Shipping  Act,  1854,  17  &  18  Vict.  c.  104,  ss.  188,  189. 

The  learned  judge  refused  to  make  any  oi'dei'. 

T.  Jones,  on  the  first  day  of  this  term,  moved  foi-  a  rule  to  shew  cause  why  the 
order  of  the  8th  of  Octoljcr  should  not  lie  rescinded,  and  the  writ  of  capias  issued 
thei'einuler  set  aside,  and  why  the  money  paid  to  the  sheriU'and  into  court  should  not 
be  repaid  to  the  defendant.  It  is  clear,  upon  his  own  shewing,  that  the  plaintifi'  had 
not  at  the  time  of  the  commencement  of  the  suit  a  cause  of  action  to  tlie  extent  of 
201.,  inasmuch  as  the  three  months  in  I'espect  of  which  ho  claims  wages  did  not  expire 
until  the  9th  of  October,  [486]  whereas  the  dismissal  took  place  on  the  2nd,  and  the 
writ  of  summons  was  issued  on  the  8th.  Besides,  by  the  terms  of  the  articles  under 
which  the  plaintifi' and  his  wife  shipped,  the  plaintiffs  claim  for  wages  could  notarise 
until  the  arrival  of  the  vessel  at  her  ])ort  of  discharge  in  the  United  States  :  Culler  v. 
I'owcll,  2  Smith's  i,ea(litig  Cases,  1.  It  may  he  that  the  plaintill'  may  have  a  cause  of 
action  for  damages  for  his  improper  discharge  from  the  defendant's  service.  Under 
the  old  law,  where  the  defendant  was  arrested  on  mesne  ])rocess,  if  the  aflidavit  varied 
as  to  the  cause  of  action  from  the  declaration,  the  hail  would  be  released  :  I  Archhold's 
I'ractiee,  9tli  edit.,  by  Prentice,  G99  (citing  Tdlicriuiiloit  v.  Gviddimj,  7  T.  K.  80,  and 
//  f7/,<  V.  Ailrorii,  8  T.  K.  27) ;  ih.  7.32  :  and  by  analogy  the  same  ]iractice  must  prevail 
under  the  1  &  2  Vict.  e.  110.     [Williams,  J.     The  capias  is  not  the  cunnuoiicemout  of 
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the  actiou.  Is  it  not  enough  that  the  affidavit  discloses  a  substantial  cause  of  actiou "?] 
The  18Sth  section  of  the  Merchant  Shipping  Act,  1854,  enacts,  that  "any  seaman  or 
apprentice,  or  any  person  duly  authorized  on  his  behalf,  may  sue  in  a  summary  manner 
before  any  two  justices  of  the  peace  acting  in  or  near  to  the  place  at  which  the  ser\ice 
has  terminated,  or  at  which  the  seaman  or  apprentice  has  been  discharged,  or  at  which 
any  person  upon  whom  the  claim  is  m;ide  is  or  resides, — or,  in  Scotland,  either  before 
any  such  justices  or  before  the  sheriff  of  the  county  within  which  any  such  place  is 
situated, — for  any  amount  of  wages  due  to  such  seaman  or  appientice  not  exceeding 
501.  over  and  above  the  costs  of  any  proceeding  for  the  recovery  thei'eof,  so  soon  as 
the  same  becomes  payable  ;  and  every  order  made  by  such  justices  or  sheriff  in  the 
matter  shall  be  final."  And  the  189th  section  provides  that  "  uo  suit  or  proceeding 
for  the  recoxery  of  xvages  undei'  the  sum  of  501.  shall  be  instituted  liy  or  on  behalf 
[487]  of  any  seaman  or  apprentice  in  any  court  of  Admiralty,  or  Vice-Admiralty,  or 
in  the  court  of  Session  in  Scotland,  or  in  any  superior  court  of  record  iu  Her  Majesty's 
dominions,  unless  any  owner  of  the  ship  is  adjudged  bankrupt  or  declared  insolvent, 
or  unless  the  ship  is  under  arrest  or  is  sold  by  the  authority  of  any  such  court  as 
aforesaid,  or  unless  any  justices  acting  under  the  authority  of  this  act  refer  the  case 
to  be  adjudged  by  such  court,  or  unless  neither  the  owner  nor  master  is  or  resides 
within  twenty  miles  of  the  place  where  the  seaman  or  apprentice  is  discharged  or  put 
ashore."  This  court,  therefore,  has  no  jurisdiction  over  the  present  cause  of  action, 
if  it  is  an  actiou  for  wages ;  and,  if  the  plaintiff  proceeds  for  damages  for  his  improper 
discharge,  he  is  not  entitled  to  the  security  of  the  money  paid  into  court.  [Cock- 
burn,  C.  J.  The  plaintiti's  claim  here  arose  on  the  high  seas.  Have  our  justices 
jurisdiction  by  the  statute  in  such  a  case?  Byles,  J.  In  Cope  v.  Dohcrty,  27  Law  J. 
Ch.  600,  it  was  held  by  the  Lords  Justices,  in  affirmance  of  a  decree  by  Vice- 
Chancellor  Page  AVood,  that,  excepting  where  foreign  ships  are  expressly  mentioned, 
the  Merchant  Shipping  Act,  1854,  applies  only  to  British  ships.] 

Cur.  adv.  vult. 

CocKBURN,  C.  J.  On  the  first  day  of  this  term,  Mr.  Jones  moved  for  a  rule  to 
shew  cause  why  an  order  of  my  Brother  Hill  of  the  8th  ultimo,  should  not  be 
rescinded,  and  the  writ  of  capias  issued  thereon  set  aside,  and  why  the  sum  of  301. 
13s.  6d.  paid  to  the  sherifl"  in  lieu  of  a  bail-bond,  and  101.  paid  by  the  defendant  into 
court  in  lieu  of  bail,  should  not  be  paid  out  of  court  to  the  defendant.  The  rule  was 
moved  upon  two  grounds, — first,  that  the  affidavit  upon  which  the  order  for  the  writ 
of  capias  was  obtained  contained  a  statement  of  a  cause  of  action  which,  when  the 
cir-[488]-cumstances  came  to  be  investigated,  the  plaintiff  could  not  sustain, — secondly, 
that  this  coui-t  had  no  jurisdiction  over  the  subject-matter  of  the  action.  As  to  the 
first  ground,  the  facts  appear  to  be  these, — The  plaintift'  had  applied  for  and  obta,ined 
an  order  for  the  defendant's  arrest,  upon  an  affidavit  alleging  the  cause  of  action  to 
be  a  claim  for  wages  due  to  the  plaintiff  and  his  wife,  as  part  of  the  crew  of  an 
American  vessel,  for  services  rendered  by  them  on  board  the  vessel  upon  the  high 
seas.  An  affidavit  has  been  produced  before  us,  from  which  it  appears  that  an  agree- 
ment had  been  entered  into  between  the  plaintiff  and  his  wife  and  the  defendant,  the 
captain  of  the  vessel  in  question,  whereby  the  plaintiff  and  bis  wife  were  to  perform 
certain  services  on  board  the  vessel,  in  consideration  of  which  they  weie  to  receive 
wages  at  so  much  per  month,  but  were  to  be  precluded  from  demanding  payment 
until  the  termination  of  the  voyage.  On  the  part  of  the  defendant,  it  was  submitted, 
that,  under  these  circumstances,  the  plaintiff  could  not  recover  in  this  action  as  upon 
a  claim  for  wages,  but  must  have  recourse  to  a  special  action  upon  the  contract  for 
the  improper  discharge  of  himself  and  his  wife  before  the  arrival  of  the  period  at 
which  the  stipulated  wages  would  be  payable  under  the  contract ;  and  therefore  the 
defendant  calls  upon  us  to  order  the  restitution  of  the  money  paid  by  him  as  the  con- 
dition of  his  liberation,  on  the  ground  of  the  analogy  which  is  said  to  exist  between 
this  case  and  the  old  practice  as  to  bail-bonds  when  arrest  upon  mesne  process  was 
allowed  ;  and  our  attention  was  called  to  some  authorities  shewing  that  if  a  party 
had  been  arrested  upon  an  affidavit  disclosing  one  ground  of  action,  and  the  plaintiff 
afterwards  proceeded  to  declare  for  another  and  a  different  cause  of  action,  the  bail 
would  have  been  relieved  from  their  obligation  on  the  bail-bond.  Sup-[489]-posing, 
however,  we  should  be  of  opinion  that  there  was  any  analogy  between  the  two  cases, 
there  would  be  this  oljvious  answer  to  the  present  application,  viz  that  the  motion  is 
at  all  events  prematui-e ;  for,  under  the  old  practice,  I  take  it,  the  court  would  not 
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have  allowed  the  merits  to  be  tried  upon  affidavit,  and  it  could  not  appear  that  there 
was  such  departure  from  the  original  cause  of  action,  until  the  plaintirt'  had  proceeded 
in  the  cause.  Now,  at  present,  the  plaintff  in  this  case  has  not  declared  ;  and  we  do 
not  know  with  any  degree  of  certainty  how  he  will  proceed.  But  then  it  is  said  that 
the  stiitute  1  &  2  Vict.  c.  110,  requires  something  more,  viz.  that  the  judge  shall  be 
satisfied  that  there  is  a  cause  of  action,  and  therefore  that  the  defendjint  is  entitled  to 
go  into  the  mei'its  upon  affidavit,  and,  if  he  can  shew  that  the  true  cause  of  action  is 
different  from  that  which  the  plaintilt'  has  alleged  in  his  affidavit,  he  is  entitled  to  all 
the  advantage  he  would  have  had  under  the  old  law  if  the  plaiiititl'  had  proceeded  to 
declai'e  for  a  ditl'crent  cause  of  action  from  that  for  which  he  had  held  the  defendant 
to  bail.  The  answer  to  that  argument  appears  to  me  to  ])e  this, — that  it  is  by  no 
means  clear  and  certain  that  the  plaintitt'  will  not  proceed  upon  the  cause  of  action 
stated  in  his  affidavit ;  and  it  is  possible  that  there  may  be  .some  circumstances  which 
may  entitle  him  to  maintain  the  action,  although  the  contingency  upon  which  the 
right  to  demand  payment  of  the  wages  has  not  happened  It  may  be  that  the  plaintifT 
is  not  bound  to  resort  to  an  action  for  his  improper  discharge.  And  indeed  it  must 
be  recollected  that  that  doctrine  is  but  of  modern  introduction  ;  and  the  plaintifi'  may 
wish  to  have  an  opportunity  of  questioning  it  in  a  court  of  error ;  and  I  do  not  think 
wc  ought  to  interfere  to  deprive  him  of  the  opportunity  of  .so  doing.  Independently, 
however,  of  that,  even  if  the  court  were  [490]  prepared  to  say  that  the  plaintiff's 
only  remedy,  ujider  the  circumstances  is,  by  an  action  for  wrongfully  dismissing  him, 
it  seems  to  me  that  there  is  no  reason  why  the  court  should  interfere.  All  that  is 
required  under  the  statute  l  &  2  Vict.  c.  110,  is,  that  the  judge  shall  be  satisfied  that 
there  is  a  cause  of  action.  I  entertain  a  strong  opinion,  that,  if  the  judge  is  .satisfied 
that  a  cause  of  action  exists,  it  is  not  for  him  to  inquire  into  the  particular  form  of 
action.  And,  even  if  it  should  appear  to  him  that  the  plaintiff  is  about  to  pursue  a 
mistaken  or  erroneous  course  of  procedure,  I  think  it  is  no  part  of  the  judge's  duty 
to  entertain  that  question.  If  satisfied  that  the  plaintiff  has  a  cause  of  action,  all  he 
has  to  do  is,  to  afford  him  the  remedy  pointed  out  l)y  the  statute.  Of  course,  the 
court  will  not  stand  Ity  and  see  its  process  abused.  It  was  upon  that  principle  that 
this  court  proceeded  in  the  case  of  Stammers  v.  Hw/hes,  18  C.  13.  .527.  Being  .satisfied 
that  tliere  was  no  cause  of  action  at  all,  and  that  its  process  was  being  al)uscd  for  the 
purpose  of  oppres.sing  and  harassing  the  defendant,  the  court  thought  it  fit  to  interfere 
for  her  ])rotection.  So,  here,  if  the  court  were  satisfied  that  this  ac'tion  was  cause- 
lessly brought,  and  the  arrest  of  the  defendant  vexatious,  and  an  abuse  of  its  process, 
it  would  not  be  slow  to  interfere  to  prevent  injustice.  But  we  arc  not  at  liberty, 
at  this  stage  of  the  proceedings,  to  enter  into  a  discussion  upon  the  merits  of  the 
plaintiff's  claim,  or  to  speculate  upon  what  may  ultimately  tur'n  out  to  be  the  rights 
of  the  parties.  All  we  have  to  see  is,  that  there  is  a  bona  fide  cause  of  action  :  and 
of  this  there  seems  no  doubt,  whatever  may  be  the  proper  form  of  proceeding  to 
enforce  it.  I  think  it  would  be  highly  inconvenient,  and  productive  of  the  most 
mischievous  consequences,  if  wc  were  to  take  upon  ourselves  to  detci-miue  what  may 
turn  out  to  be  a  nice  and  difficult  [491]  question  of  law,  upon  a  summary  application 
of  this  nature.  Upon  the  first  ground,  therefore,  I  am  of  opinion  that  there  should 
be  no  rule. 

U])on  the  second  ground  relied  on  by  the  defendant,  it  is  urged  that  the  action  is 
impropci'ly  brought  in  this  court,  because  by  the  provisions  of  the  Merchant  Shipping 
Act,  1854  (17  it  18  Vict.  c.  104),  exclusive  jurisdiction  is  given  to  another  tribunal 
in  all  cases  of  dispute  between  the  owners  or  master  of  a  merchant  ship  and  any  of 
the  crew,  where  the  amount  of  wages  is  under  .'501.  The  first  observation  which  arises 
upon  that  is,  that  it  may  bo  a  question  whether  the  provisions  of  that  act  apply  at 
all  under  the  circumstances  of  this  case  ;  and  tiiat  clearly  is  not  a  matter  which  ought 
to  be  decided  upon  a  motion  of  this  sort.  And,  in  the  next  place,  it  is  to  be  observed 
that  this  argument  is  founded  u()on  the  assum])tion  that  the  plaintiff  will  lesort  to  a 
claim  for  wages,  ;uid  not  proceed  for  damages  for  iin])ropcr  dismissal.  It  seems  to 
me  to  be  somewhat  inconsistent  for  the  defendant  to  urge  these  two  lines  of  argument, 
— that  he  is  entitled  to  relief  because  the  plaintiff  s  claim  for  wages  is  uuten.ible, — 
and  that  the  court  has  no  jui'isdiction,  because  a  claim  for  wages  (to  the  amount  here 
set  up)  must  bo  enforced  oLsewhoro.  It  is  highly  inconvenient  tti  call  upon  ns  upon 
a  motion  of  the  sort  to  enter  into  these  speculations.     It  is  enough  for  us  to  say  that 
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it  sufficiently  appears  that  the  plaintiff  has  a  cause  of  action,  and  that  therefore  we 
ought  not  to  interfere  to  deprive  him  of  that  which  the  statute  has  given  him. 

Williams,  J.  I  entirely  concur  in  what  has  fallen  from  my  Lord.  All  I  wish 
to  add  is,  that,  in  refusing  this  rule,  we  are  not  in  any  degree  departing  from  the 
principle  upon  which  this  court  acted  in  Stammerx  v.  [492]  Hughs.  The  court  will 
not  interfere  unless  it  clearly  appears  that  the  plaintiff  has  no  good  cause  of  action, 
and  that  he  is  using  the  process  of  the  court  for  the  purpose  of  oppression  and 
annoj-ance. 

The  rest  of  the  court  concurring, 

Rule  lefused. 


Adams  and  Others  v.   The  Royal  Mail  Steam-Packet  Company. 

Nov.  ith,  1858. 

[S.  C.  28  L.  J.  C.  P.  33 ;  7  W.  R.  9.  Referred  to,  Ford  v.  Cotmomth,  1868-70,  L.  R. 
4:  Q.  B.  13.5;  L.  R.  5  Q.  B.  Si-t ;  JFright  v.  New  Zealand  Skipping  Company,  1879, 
4  Ex.  D.  170;  Fostlethwaite  v.  Freeland,  1880,  5  App.  Cas.  619  ;  Hick  v.  Rodocanachi, 
[1891]  2  Q.  B.  636;  [1893]  A.  C.  22;  Ardan  Steamship  Company  v.  fFeir,  [1905] 
A.  C.  512.] 

By  a  charter-party,  the  vessel  was  to  proceed  with  all  convenient  speed  to  Cardiff, 
and  there  load  from  the  factors  of  "the  freighters  a  full  cargo  of  coals,  in  the 
customary  manner,  no  time  being  mentioned  : — Held,  that  this  meant  a  loading 
according  to  the  usage  of  the  port,  and  within  a  reasonable  time,  without  reference 
to  unforseen  casualties  ;  and,  consequent!}',  the  loading  having  been  delayed  for 
an  unreasonable  time,  the  freighters  were  not  excused  by  reason  of  the  delay 
having  arisen  from  difficulties  connected  with  the  railway  and  the  collieries,  which 
were  beyond  their  control. 

This  was  an  action  for  not  loading  a  ship  within  a  reasonable  time. 

The  first  count  of  the  declaration  set  out  a  charter-party,  dated  the  11th  of 
November,  1857,  between  the  plaintiffs,  the  owners  of  the  ship  "Susan,"  and  the 
defendants,  the  Royal  Mail  Steam-Packet  Company,  by  which  it  was,  amongst  other 
thiugs,  agreed  that  the  said  ship,  being  tight,  sta\nich,  and  strong,  and  every  way 
fitted  for  the  voyage,  shall,  with  all  convenient  speed,  sail  and  proceed  to  Cardiff,  or 
as  near  thereunto  as  she  may  safely  get,  and  there  load  from  the  factors  of  the  said 
company  a  full  and  complete  cargo  of  coals,  in  the  customary  manner,  but  the 
charterers  to  have  the  option  of  employing  labourers  for  trimming  the  cargo,  at  the 
wages  of  the  port,  not  exceeding  what  she  can  reasonably  stow  and  carry  o\er  and 
above  her  tackle,  apparel,  provisions,  and  furniture ;  and,  being  so  loaded,  [493]  shall 
proceed  therewith  to  St.  Thomas's,  in  the  West  Indies,  and  there  deliver  the  same, 
&c.  :  Ten  days  on  demurrage  to  be  allowed  the  said  ship  over  and  above  the  said 
laying  days,  at  31.  per  day  (the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  or  kind  soever  during  the  said  voyage  always  e.xcepted) :  Averment,  that  the 
plaintiffs  did  all  things  necessary  on  their  part  to  entitle  them  to  have  the  agreed 
cargo  loaded,  to  wit,  within  a  reasonable  time  in  that  behalf  ;  that  the  time  for  so 
doing  had  elapsed  before  suit;  yet  that  the  defendants  made  default  in  loading  the 
said  cargo  for  a  long  and  unreasonable  time  in  that  behalf  although  they  were  not 
prevented  from  loading  as  aforesaid  by  the  act  of  God,  the  Queen's  enemies,  or  any 
other  excepted  cause  as  aforesaid. 

There  was  also  a  count  for  demurrage. 

The  defendants  pleaded,  to  the  first  count,  that  the  defendants  did  load  the  said 
cargo  within  the  time  allowed  by  the  said  charterparty  for  so  doing ;  and,  to  the 
second  count,  never  indebted.     Issue  thereon. 

The  cause  was  tried  before  Watson,  B.,  at  the  last  assizes  at  Bristol,  when  the 
facts  which  appeared  in  evidence  were  as  follows: — The  "Susan"  arrived  at  Cardiff" 
on  17th  of  November,  1857.  Messrs.  Nixon,  the  coal-litters  there,  who  were  employed 
by  the  defendants  to  load  the  vessel,  had  at  that  time  twelve  other  vessels  waiting  to 
be  loaded  in  turn  according  to  the  custom  of  the  port  before  the  "Susan."  In  con- 
sequence, however,  of  a  dispute  between  the  Taft'  Vale  Railway  Company,  along  whose 
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line  the  coal  had  to  be  brought  from  the  collieries  to  the  place  of  loading,  and  the 
Messrs.  Nixon  and  other  coal-owners  respecting  the  rates  of  cai'riage,  a  delay  of 
several  days  occurred  in  the  delivery  of  the  coals ;  and,  when  this  impediment  was 
removed,  further  [494]  delay  was  occasioned  by  a  strike  for  wages  amongst  the 
colliers  :  the  loading  of  the  "  Susan  "  was  consequently  not  completed  until  the  26th 
of  January,  1S5S.  The  plaintiffs  claimed  demurrage  from  the  1st  of  January.  There 
was  no  time  specified  in  the  charterparty  for  the  loading. 

The  learned  judge  told  the  jury,   that,   by  the    terms  of    the  charterparty,   the 
plaintifl's  were  entitled  to  have  their  vessel  loaded  within  a  reasonable  time  if  the 
port  was  clear ;  and  that  they  were  not  to  take  into   their  consideration  the  delay 
arising  from  the  disputes  with  the  railway  company  and  the  strike  among  the  colliers. 
The  jury  returned  a  verdict  for  the  plaintiti's,  damages  861.  4s.  Sd. 
Montague  Smith,  Q.  C,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
By  the  terms  of  the  charterpai'ty,  the  defendants  were  to  load  on  beard  the  vessel  at 
Cardift'  a  full  cargo  of  coals  in  the  customary  manner,  which  must  necessarily  involve 
the  customary  manner  of  obtaining  as  well  as  of  loading  the  coals.     It  was,  therefore, 
misdirection  on  the  part  of  the  learned  judge  to  tell  the  jury  that  they  were  not  to 
take  into  their  consideration,  in    determining  whether   or    not  the  defendants  had 
performed  their  contract,  the  circumstances  which  prevented  them  from  completing 
the  loading  within  a  reasonable  time.     [Williams,  J.     The  defendants  undertake  to 
load  the  vessel  in  a  reasonable  time  for  loading  her  in  the  customary  manner.     The 
circumstances  relied  on  to  excuse  the  breach  are  circumstances  which  impeded,  not 
the  loading,  but  the  procuring  the  coals  wherewith  to  load  the  vessel.     Byles,  J.     It 
is  the  defendants'  misfortune  that  they  had  no  coals  to  put  on  board.    Cockburn,  C.  J. 
The  charterparty  contemplates  the  ordinary  state  of  [495]  things.     The  defendants 
should  have  protected  themselves  against  an  extraordinary  state  of   circumstances. 
Suppose  the  mines  had  been  flooded,  so  that  they  could  not  be  worked  for  a  long 
time,  would  that  have  excused  the  defendants '!     You  contract  to  have  a  loading  of 
coals  at  Cardifl'  within  a  reasonable  time.     By  a  chain  of  unforeseen  circumstances, 
you  are  prevented  from  pei'forming  that  contract.]     The  nearest  case  to  the  present 
is  that  of  llairif;  v.  Drcesrmn,  23  Law  J.,  Exch.  210.     There,  by  a  charterparty,  the 
master  of  a  vessel  engaged  to  proceed  therewith  to  a  particular  colliery,  and  there 
take  on  board  from  the  freighter  a  full  cargo  of  coal.     Before  the  charterparty  was 
signed,   both  parties  knew   that  the  colliery  was  not  at  work,  an  accident   having 
happened  to  the  steam-engine,  and  both  were  told  that  it  would  be  repaired  in  a  short 
time,  and  that  the  vesssl  would  be  loaded  in  her  turn  within  a  few  days  after  the 
colliery  got  to  work  again,  according  to  the  practice  of  the  port,  which  was,  that 
ships  were  loaded  in  their  regular  turns  as  they  were  entered  on  the  colliery  books. 
The  freighters  had  no  control  over  the  colliery.     The  ship  was  loaded  in  her  turn, 
but  not  until  several  days  later  than  the  colliery  agents  had  led  the  parties  to  expect. 
It  was  held,  that,  if  the  steam-engine  was  repaired,  and  the  colliery  got  to  work  in 
a  i-easonable  time  after  the  execution  of  the  charterparty,  and  if  the  vessel  was  loaded 
within  a  reasonable  time  after  the  colliery  got  to  work,  the  freighters  were  not  lialjle 
to  compensate  the  master  of  the  vessel  for  the  delay  in  the  loading.    [Cockburn,  C.  J. 
There,   both   parties  knew  the  state  of  things  when  the  contract  was  entered  into. 
AVilliams,  J.     Upon  what  docs  the  court  there  found  its  decision  1]     Parke,  B.,  says  : 
"The  vessel  was  to  be  loaded  within  a  reasonable  time  under  the  circumstances.     It 
is  clear,  therefore,  that  the  defendants  might  give  evidence  of  the  [496]  usage  of  the 
port  as  to  the  loading,  that  the  vessel  was  to  be  loaded  at  a  particular  spout,  that  the 
boiler  was  out  of  repair,  that  the  colliery  in  consequence  was  not  at  work,  and  that 
the  defendants  had  no  control  over  the  colliery.     The  case,  however,  does  nob  find 
whether  the   owner  of   the  colliery  repaired  the   boiler  within  a  reasonable  time, — 
though,  if  he  failed  to  do  so,  I  doubt  whether  the  defendants  would  be  responsible  "  (n). 
[Bylcs,  J.     Here  there  is  an  ab.solute  engagement  on  the  part  of  the  defendants  to 
load.     Can   it  be  any  answer  for  them,  that  they   have  got  no  coals,  without  any 
default  of  their  own  ?]     Perhaps  not.     Upon  the  anthoi'ity  of   Harris  v.   Drcesinan,  it 
is  submitted,  the  defendants  ought  to  have  a  rule. 

Cockburn,  C.  J.     I  am  of  opinion  that  the  ruling  of  the  learned  juilgc  was  right, 
and  that  there  ought  to  be  no  rule.     The  present  case  is  clearly  distinguishable  from 

(a)  Alderson,  B.,  observed  that  the  Court  were  not  unanimous  on  that  (juestion. 
C.  I'.  XIX.— 7* 
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BarrU  v.  Dreefman,  because  there  the  contract  was  entered  into  between  the  parties 
with  full  knowledge  of  the  surrounding  circumstances,  some  of  which  necessarily 
induced  delay  in  the  loading.  The  decision,  such  as  it  was,  clearly  proceeded  upon 
that  footing.  Parke,  B.,  says :  "  The  vessel  was  to  be  loaded  within  a  reasonable 
time  under  the  circumstances.  It  is  clear,  therefore,  that  the  defendants  might  give 
evidence  of  the  usage  of  the  port  as  to  the  loading,  that  the  vessel  was  to  be  loaded 
at  a  particular  spout,  that  the  boiler  was  out  of  repair,  that  the  colliery  in  consequence 
was  not  at  work,  and  that  the  defendant  had  no  control  over  the  colliery."  And  the 
conclusion  the  court  seems  to  have  come  to  is,  that  it  would  be  contrary  to  the  sense 
of  the  contract  to  hold  the  defendants  to  be  respon.sible  for  a  state  of  things  o\'er 
which  they  had  no  [497]  control.  But  here  the  parties  have  entered  into  a  contract 
without  an_v  knowledge  on  the  pai-t  of  the  plaintifl's  to  take  the  case  out  of  the 
ordinaiy  rule.  1  hey  must  be  taken  to  have  contemplated  a  loading  within  a  reason- 
able time  and  under  ordinary  ciicurastances.  It  chanced  that  e.xti'aordinary  circum- 
stances arose  which  prevented  the  defendants  from  performing  what  they  had 
undertaken.  They  should  have  taken  caie  to  protect  themselves  by  some  stipulation, 
if  they  contemplated  relieving  themselves  from  the  consequences  of  fortuitous  or 
unforeseen  impediments  to  the  due  performance  of  their  contract. 

Wii.Li.AMS,  J.  I  am  of  the  same  opinion.  The  effect  of  the  charterparty  is,  that 
the  defendants  undertake  to  ha\e  a  cargo  of  coals  to  load  on  board  the  vessel  within 
a  reasonable  time.  They  cannot  relieve  themselves  from  performing  their  contract 
by  reason  of  the  impossibility  of  performance  :  Paradinc  v.  -lane,  Aleyn,  26.  In  Hants 
v.  Drenaman,  25  Law  J.,  Exch.  "J  10,  the  conti'act  was  framed  with  reference  to  the 
state  of  things  at  the  colliery  at  the  time.  That,  therefore,  is  a  very  different  case 
from  this. 

BvLES,  J.  I  am  entirely  oi  the  same  opinion.  From  the  silence  of  the  contract 
as  to  the  time  at  which  the  heading  was  to  be  completed,  it  follows  that  the  vessel 
was  to  be  loaded  within  a  i-easonable  time ;  and  a  reasonable  time  for  loading  must  be 
a  reasonable  time  under  ordinary  circumstances.  The  distinction  between  this  case 
and  Harris  v.  Dreesman,  which  has  been  pointed  out  by  my  Lord  Chief  Justice,  relieves 
us  from  any  difficulty  in  what  would  otherwise  be  a  very  plain  case. 

Rule  refused. 


[498]     M'Callum  v.  Cookson  and  Another.     Nov.  3rd,  18-58. 

[S.  C.  28  L.  J.  C.  P.  1.] 

The  plaintitt'  having  obtained  a  verdict  in  a  county-court,  the  defendants  gave  notice 
of  appeal  under  the  13  it  l-i  Vict.  c.  61,  s  14,  and,  the  parties  being  unable  to 
agree  upon  a  ease,  one  drawn  by  each  party  was  duly  submitted  to  the  judge  to 
settle  and  sign,  but,  before  this  was  done,  the  judge  died.  The  court, — without 
deciding  whether  or  not  e.x'ecution  might  issue, — refused  to  grant  a  prohibition  to 
restrain  the  new  judge  from  proceeding  upon  the  judgment,  or  a  certiorari  to  remove 
the  cause. 

On  the  8th  of  Mav,  18-58,  a  plaint  was  levied  in  the  county-court  of  Newcastle, 
wherein  the  plaintiff'  sought  to  recover  damages  against  the  defendants  for  the  breach 
of  a  contract  for  the  sale  and  deli\ery  of  a  quantity  of  sulphuric  acid  The  case  was 
tried  before  Mr.  Losh,  the  then  judge,  and  a  jury,  in  August  last.  Various  objections 
to  the  plaintiff's  right  to  recover  were  urged  by  counsel  on  the  part  of  the  defendants, 
but  over-ruled  by  the  judge,  and  a  \erdict  was  found  for  the  plaintiff,  damages,  501. 

Notice  of  appeal  was  duly  given  by  the  defendants  pursuant  to  the  \'i  &  14  Vict, 
c.  61,  s.  14,  and  the  rules  of  practice  made  under  the  authority  of  the  19  &  20  Vict, 
c.  108,  s.  32,  and  security  given  for  the  costs  of  the  appeal  and  the  amount  of  the 
judgment.  A  case  was  afterwards  prepared  by  the  defendants'  counsel,  and  sent  to 
the  plaintiff's  attorneys  for  approval ;  but,  they  not  being  satisfied  with  the  statements 
therein,  another  case  was  prepared  by  them  and  submitted  to  the  defendants'  attorneys. 
This  being  also  disapproved  of  by  the  defendants'  attorneys,  the  two  cases  were 
transmitted  to  the  judge,  in  order  that  he  might  settle  the  same  pursuant  to  the  15th 
section  of  the  13  &  14  Vict.  c.  (if. 

According  to  the  practice  of  the  county-court,  rule  145,  the  case  on  appeal  is  to  be 
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presented  to  the  judge  for  signature  at  the  court  holden  next  after  the  expiration  of 
twelve  clear  days  from  the  day  on  which  judgment  was  pronounced.  But,  in  conse- 
([uence  of  the  illness  of  the  judge  (which  ultimately  terminated  in  his  death),  his 
signature  could  not  be  obt^iined  :  and,  the  gentleman  who  then  presided  as  his  deputy 
being  ign()-[499]-rant  of  the  facts,  and  therefore  not  in  a  condition  to  settle  and  sign 
the  case,  it  was  ordered,  upon  the  application  of  the  defendants'  attorneys,  that  the 
matter  should  stand  over  until  the  (ith  of  November.  I  he  judge  died  on  the  1st  of 
October,  and  a  new  judge  had  since  been  appointed  in  his  place.  Under  these 
circumstances, 

Udall,  for  the  defendants,  applied  for  a  rule  to  shew  cause  why  a  prohibition 
should  not  issue  to  the  judge  of  the  county-court,  to  restrain  him  from  issuing 
execution  upon  the  judgment,  on  the  grounds  that  the  steps  taken  towards 
the  appeal  had  taken  the  case  out  of  the  court's  jurisdiction  ;  oi-  why  a  certiorari 
should  not  issue  to  bring  up  the  plaint  to  be  retired  in  this  court.  The  14th  section 
of  the  i:i  &  14  Vict.  c.  61,  enacts,  "that,  if  either  party  in  any  cause  of  the  amount 
to  which  jurisdiction  is  given  to  the  county-courts  by  this  act,  shall  be  dis.satisfied 
with  the  (lelermiiiation  or  direction  of  the  said  court  in  point  of  law,  or  upon  the 
admission  or  rejection  of  any  evidence,  such  party  may  appeal  from  the  same  to  any 
of  the  superior  courts  of  common  law  at  Westminster :  provided  that  such  party  shall, 
within  ten  days  after  such  determination  or  direction,  give  notice  of  such  appeal  to 
the  other  party,  or  his  attorney,  and  also  give  security,  to  be  appi'oved  by  the  clerk 
[registrar]  of  the  court,  for  the  costs  of  the  appeal,  whatever  be  the  event  of  tlie  appeal, 
and  for  the  amount  of  the  judgment,  if  he  be  defendant  and  the  appeal  be  dismissed  : 
provided,  nevertheless,  that  such  security,  so  far  as  regards  the  amount  of  the  judgment, 
shall  not  be  I'equircd  in  any  case  where  the  judge  of  the  county-court  shall  have 
ordered  the  part}'  appealing  to  pay  the  amount  of  such  judgment  into  the  hands  of 
the  clerk  [registrar]  of  the  county-court  in  which  such  action  shall  have  been  tried, 
and  the  same  [500]  shall  have  been  paid  accordingly  :  and  the  said  court  of  appeal 
may  either  orflei-  a  iKnv  trial  on  such  terms  as  it  thinks  tit,  or  may  order  jnilirment  to 
be  entered  for  either  party,  as  the  case  may  be,  and  may  make  such  order  with  respect 
to  the  costs  of  the  said  a[)poal  as  such  court  may  think  pi'oper  ;  and  such  orders  .shall 
be  final."  And  tlic  l.'Hh  section  enacts  "that  such  appeal  shall  be  in  the  form  of  a 
case  agreed  on  by  both  parties,  or  their  attorneys,  and,  if  they  cannot  agree,  the 
judge  of  the  county-court,  upon  being  applied  to  by  them  or  their  attorneys,  shall 
settle  the  case  and  sign  it ;  and  such  case  sh.dl  be  transmitted  by  the  appellant  to  the 
rule  department  of  the  masters'  office  of  the  court  in  which  the  appeal  is  to  be  brought." 
[William.s,  J.  The  case  which  has  arisen  is  not  provided  foi'  by  the  statute.]  By  the 
13yth  rule  it  is  provided,  that  "any  party  dissatisfied  with  the  determination  or 
direction  of  the  court  in  point  of  law,  or  upon  the  admission  or  rejection  of  evidence, 
may,  before  the  rising  of  the  court  on  the  day  on  which  judgment  was  [n'onounced, 
deliver  to  the  registrar  a  statement  in  writing,  signed  Ijy  him,  his  counsel  or  attorney, 
containing  the  gi-ounds  of  his  dissatisfaction  ;  and,  in  the  event  of  no  such  statement 
being  delivered,  the  successful  party  may  pi'oceed  on  the  judgment  unless  the  judge 
shall  otherwise  oidei- ;  but  the  judge  may  direct  proceedings  to  be  taken  on  the 
judgment  notwithstanding  such  statement  has  been  delivered  :  provided  that  the 
party  so  dissatisfierl  may  appeal  on  grounds  diHlcrent  from  those  contained  in  such 
statement,  and  although  he  shall  not  havedelivered  any  such  statement."  The  142nd 
rule  piovides,  that,  "  if,  before  the  notice  of  appeal  is  served  upon  the  registrar, 
execution  shall  have  issued,  and  the  amount  of  the  judgment  and  costs  of  execution 
shall  have  been  paid  into  the  li.ands  of  the  liailill',  or  levied  and  not  paid  over  to  the 
successful  party,  the  same  [501]  shall  remain  in  court  to  abide  the  order  of  the  court." 
And  the  14.'ird,  that,  "if,  before  an  a[)pcaliiig  party  shall  have  given  the  reipiired 
security,  execution  shall  have  issueil,  the  registrar  shall,  upon  the  a])p('aling  ]iarty's 
giving  security,  forthwith  send  notice  tiu'reof,  i)y  post  or  otherwise,  to  the  bailifl',  and 
proceedings  on  such  execution  shall  forthwith  be  stayed."  The  countycoiut  lias  no 
jurisdiction  to  go  on,  the  execution  being  stayed  luitil  the  apjieal  is  dctei-mincd. 
[Crowder,  .1.  Piovided  all  the  steps  rctjin'site  to  the  iierfecting  the  .ippeal  have  been 
taken.]  The  apficllants  have  taken  all  the  steps  which  they  could  take  to  perfect  the 
iippcal.  [Cockburn,  G.  J.  If  the  doli\ery  of  the  appeal  case  to  the  judge  operates  a 
stay  of  the  proceedings,  why  are  we  to  assume  that  tlu^  county-court  will  proceed? 
There  is  nothing  in  the  act  to  restrain  the  execution  under  the  cii-cunistnnces.     You 
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say  the  practice  rules  have  that  efi'ect.  ^^'hy,  then,  are  we  to  assume  that  the  new 
judge  will  exceed  his  duty  ?  Williams,  J.  The  effect  of  a  prohibition  would  be  to 
deprive  the  plaintiH'  of  the  fruits  of  his  judgment.  Crowder,  J.  What  is  the  conse- 
quence, in  the  .superior  court,  of  the  death  of  the  judge  befoi-e  sealing  a  bill  of  excep- 
tions'?] This  court  decided  in  Nimion  v.  Boodle,  3  C.  B.  795,  that,  in  that  case,  it  is 
not  competent  to  any  other  judge  to  affix  the  seal,  but  that  the  proper  course  was  to 
direct  a  new  trial,  notwithstanding  the  lapse  of  time  (o).  In  E.r  parte  M'Fee,  9  Exch. 
261,  it  was  held,  that,  where  a  county-court  judge  decides  that  the  particulars  of  a 
claim  in  an  interpleader  summons  are  not  sufficient  according  to  the  county -court  rules, 
and  on  that  ground  refuses  to  hear  the  claimant,  prohibition  lies  to  stay  further 
proceedings  under  the  execution,  provided  the  particulars  are  such  as  ought  to  have 
been  held  [502]  sufficient.  Parke,  B.,  there  says:  "The  jurisdiction  of  the  county- 
court  judge  to  go  oil  with  the  plaint  is  taken  away  as  soon  as  the  claim  is  properly 
put  forward."  [Williams,  J.  In  that  case,  the  judge  ought  to  have  interfered  to 
prevent  the  execiution.]  At  all  events,  the  defendants  are  entitled  to  a  certiorari,  for 
the  difficulties  iTi  point  of  law.  That  would  have  the  effect  of  a  new  trial  in  this  court. 
[Cockburn,  C.  J.  The  cause  has  been  tried.  Up  to  the  present  time  nothing  has 
been  done  wrong.  The  statute  13  &  14  Vict.  c.  61,  gives  you  an  appeal,  subject  to 
certain  conditions.  Why  should  we  have  the  proceedings  biought  up  by  certiorari  ?J 
It  is  difficult  to  see  what  other  remedy  there  is. 

CoCKBUKN,  C.  J.  The  ijuestion  is,  whether  the  appeal  still  continues,  or  whether 
the  proceeding  hiis  not  become  abortive  by  the  death  of  the  judge.  If  the  argument 
urged  on  the  part  of  the  defendants  is  light,  we  have  no  reason  to  presume  that  the 
now  judge  of  the  county-court  will  do  other  than  bis  duty.  The  application  for  a 
prohibition,  therefore,  is  too  soon.  A  certiorari  clearly  is  out  of  the  question.  It  is 
doubtful  at  the  present  moment  which  party  is  in  the  better  position.  I  think  the 
motion  fails  on  both  grounds. 

Williams,  J.  I  do  not  say  that  the  county-court  judge  ought  to  refuse  to  allow 
execution  to  issue  upon  the  judgment.  It  may  be,  from  the  peculiar  circumstances, 
and  the  event  which  has  happened,  that  the  parties  are  in  the  same  position  as  if  there 
had  been  no  appeal  at  all.  We  must  not  be  understood  as  giving  any  opinion  upon 
that  point. 

Ckowder,  J.  I  give  no  opinion  as  to  whether  or  not  execution  should  issue  under 
the  cii'cumstances.  It  seems  to  me  that  the  act  of  parliament,  in  pio\iding  [503]  for 
the  appeal,  has  not  made  any  provision  for  the  death  of  the  judge  before  settling  and 
signing  the  case.  If  we  were  to  grant  a  rule  nisi  either  for  a  prohibition  or  a  certiorari, 
I  do  not  see  how  we  could  make  it  absolute  upon  any  of  the  grounds  which  have  been 
urged.  The  death  of  the  judge  has  prevented  the  defendants  from  bringing  their 
appeal  in  the  manner  directed  Ijy  the  statute  ;  therefore  we  cannot  direct  a  new  trial. 
And,  by  refusing  the  rule,  we  do  not  abstain  from  doing  justice ;  for,  we  cannot  see 
whether  we  should  be  doing  justice  or  not.  In  whatever  way,  therefore,  the  case 
might  be  brought  before  us,  we  have  no  means  of  dealing  with  it. 

Byles,  J.  I  also  think  there  should  be  no  rule.  Nobody  has  done  any  wrong 
here.  And,  according  to  Mr.  Udall's  argument,  the  defendants  cannot  be  hurt.  I 
desire  to  be  understood  as  declining  to  give  any  opinion  as  to  whether  or  not  it  would 
be  competent  to  the  county-court  to  issue  execution  under  the  circumstances. 

Kule  absolute. 


[504]    The  Metropolitan  Association  for  Improving  the  Dwellings  of  the 
Industrious  Classes  v.  Fetch.     Nov.  2nd,  1858. 

[S.  C.  27  L.  J.  C.  P.  330 ;  4  Jur.  N.  S.  1000.     Discussed  and  principle  applied, 
Mayfair  Properly  Company  v.  Johnston,  [1894]  1  Ch.  518.] 

A  declaration  for  an  injury  to  the  reversionary  interest  of  the  plaintiff  by  obstructing 
antient  lights,  is  sufficient  if  it  shew  an  obstruction  which  may  operate  injin-iously 
to  the  reversion,  either  by  its  being  of  a  permanent  character,  or  by  its  operating 
ill  denial  of  the  right. 

This  was  an  action  for  an  injury  to  the  plaintiffs'  reversionary  interest,  by  (he 
(tt)  And  see  Bennett  v.  The  Peninsular  untl  Oriental  Steam  Boat  Company,  16  C.  B.  29. 
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erection    of  a    "hoarding,"    whereby   ceit;iin    antient   lights    of   the   plaintift's    were 
ohstiacterl. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant  thereinafter  mentioned,  divers  messuages  or  dwelling- 
houses,  with  the  appurtenances,  situate,  &c.,  were  respectively  in  the  possession  and 
occupation  of  certain  persons  as  tenants  thereof  respectively  to  the  plaintitl's,  the 
respective  i-eversions  of  and  in  the  said  messuages  or  dwelling-houses  then  an  I  still 
belonging  to  the  plaintiff's  ;  and  that,  liefore  and  at  the  said  times  when,  &c.,  there 
were,  and  still  of  right  ought  to  be,  in  each  of  the  said  messuages  or  dwelling-houses, 
divers  windows  through  which  the  light  and  air  during  all  the  times  aforesaid  ought 
to  have  entei'ed,  and  until  the  committing  by  the  defendant  of  the  grievances  therein- 
aftei'  mentioned  did  enter,  and  still  of  right  ought  to  enter  into  the  said  messuages  or 
dwelling-houses  respectively  for  the  more  convenient  and  wholesome  use,  occupation 
and  enjoyment  thereof  respectively  ;  yet  that  the  defendant  wrongfully  and  injuriously 
erected  a  hoarding  near  to  the  said  windows  respectively,  and  kept  and  continued  the 
same  so  erected  from  thence  hitherto,  whereby  the  light  and  air  during  all  the  times 
aforesaid  were  and  still  are  hindered  and  prevented  from  entering  through  the  said 
windows  into  the  said  messuages  or  dwelling-houses  respectively,  and  the  said 
messuages  or  dwelling-houses  respectively  had  thereby  [505]  been  rendered  dark, 
close,  uncomfortable,  unwholesome,  and  unfit  for  habitation  ;  an<l  that,  by  means  of 
the  said  several  premises,  the  plaintift's  had  been  and  were  greatly  injured  in  their 
respective  reversionary  estates  and  interests  of  and  in  the  said  respective  messuages 
or  dwelling-houses,  with  the  appurtenances,  so  in  the  possession  and  occupation  of  the 
said  respective  tenants  as  aforesaid. 

To  this  declanition  the  defendant  demurred. 

Josiah  Wilkinson,  in  support  of  the  demurrer.  The  declaration  is  bad,  inasmuch 
as  it  does  not  di-sclose  any  injury  to  the  plaintift's'  reversion.  The  word  "hoarding" 
necessarily  implies  an  erection  of  a  temporary  character.  In  Webster's  Dictionary, 
the  definition  given  of  the  word  is,  "a  fence  inclosing  a  house  and  materials  which 
builders  are  at  work  upon."  [Williams,  J.,  referred  to  Shadwell  v.  Hukhinao-n,  M.  & 
M.  350.]  In  Shadwell  v.  Hukhinson,  the  erection  complained  of  was  a  skylight,  which 
was  necessarily  meant  to  be  permanent.  In  liradbce  v.  TIia;  Mai/or,  dr.,  of  London, 
5  Scott,  N.  R.  79,  4  M.  &  G.  714,  a  hoarding  wa.s  treated  as  a  mere  temporary  obstruc- 
tion. The  concluding  allegation,  that,  by  means  of  the  premises,  the  plaintift's  wei'e 
injured  in  their  reversionary  estates  and  interests,  does  not  help.  The  plaintift's  seek 
to  bring  themselves  within  the  case  of  Kidgill  v.  Mom-e,  9  C.  B.  364,  but  that  which 
they  allege  shews  no  cause  of  action.  In  Jackson  v.  Peaked,  1  M.  &  Selw.  234,  Lord 
Ellenborough  says  :  "The  count  does  not  import  in  terms  that  any  act  charged  upon 
the  flefeudant  was  injui'ious  or  to  the  damage  of  the  plaintift':  the  declaration  does, 
indeed,  contain  the  usual  conclusion,  'wherefore  the  plaintift'  saith  ho  is  injured  and 
hath  sustained  damage,  Ac.':  but  this  is  not  mattei-  of  chai-go  in  the  declaration,  it  is 
only  the  resulting  inference  of  damage  di'awn  [506]  by  the  plaintiff  from  the  matter 
of  charge ;  and,  unl&ss  the  coiuit,  which  i.s  (he  matter  of  charge,  warrants  such 
nference,  it  has  no  cft'ect."  So,  iiere,  the  charge  is  of  a  temporary  obstruction  only  ; 
and  therefore  the  resulting  inference  of  damage  to  the  I'eversion  is  idle.  All  the 
precedents  shew  an  obstruction  of  a  permanent  character,  so  as  to  att'ect  the  plaintirt"s 
reversionary  interest :  2  Chitty  on  Pleading,  7th  edit.  5iS9,  etse(|.  [Williams,.!.  You 
must  shew  that  the  thing  complained  of  caiuiot  possilily  bean  injury  to  the  reversion.] 
In  Boeder  v.  Taylor,  4  B.  ife  Ad.  72,  it  was  held  that  a  reversioner  cannot  maintain  an 
action  against  a  stranger  for  merely  entering  upon  his  huid  held  by  a  tenant  on  lease, 
though  the  entry  be  made  in  e.vercise  of  an  alleged  right  of  way  :  such  an  act  during 
the  tenancy  not  being  injurious  to  the  reversion.  i'atteson,  .1.,  there  said:  "To 
entitle  a  leversionei-  to  maintain  an  action  on  the  case  against  a  stranger,  he  must 
allege  in  his  declaration,  and  ])rove  at  the  trial,  an  actual  injury  to  his  reversionary 
interest.  It  is  said  that  this  action  is  inaintaiualile,  because  the  ])laintift"s  tith;  may 
be  prejudiced  by  a  trespass  committed  under  a  claim  of  right ;  l)ut  then  for  .such  an 
injury  the  action  must  lie  brought  in  the  name  of  the  tenant,  who  is  the  person  iii 
the  actual  pos.session  of  the  land."  And  l'ai-ke,  .1.,  said  :  "To  entitle  him  to  maintain 
this  actio?),  it  was  necessary  for  tlie  plaintift' to  allege  and  to  prove  that  the  act  com- 
plained of  was  injurious  to  his  reversionary  interest,  or  that  it  should  appear  to  lie  of 
such  a  permanent  nature  as  to  be  necessarily  injurious.      A  simple   trespass,  even 
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accompanied  with  a  claim  of  right,  is  not  necessaiily  injurious  to  the  reversionary 
estate."  In  Bmccr  v.  Hill,  1  N.  C.  549,  1  Scott,  52B,"Tindal,  C.  J.,  says:  "The  right 
of  the  plaintiff  to  this  way  is  injured,  if  there  is  an  obstruction  in  its  nature  peinianent. 
If  acquiesced  in  for  twenty  years,  it  would  liecome  evi  [507]-dcnce  of  a  renunciation 
and  abandonment  of  the  right  of  way.  That  is  the  ground  upon  which  a  rever.sioner 
if  allowed  to  bring  his  action  for  an  obstruction  apparentlj'  permanent  to  lights  and 
other  easements  which  belong  to  the  re\'ersion."  In  Ilopivood  v.  Schojiehl,  2  M.  & 
li.  34,  it  was  held  that  a  reversioner  cannot  sue  for  the  obstruction  of  a  right  of  way, 
unless  the  obstruction  be  such  as  either  permanently  injures  the  estate,  or  operates  in 
denial  of  the  right.  In  Mumfonl  v.  llie  O.rjord,  IForcosler,  and  IVolrerhumptoii  Uailiuuii 
Cinnpany,  1  Hurlst.  &  N.  34,  it  was  distinctly  held,  that,  in  oi-der  to  entitle  a  i-ever- 
sioner  to  maintain  an  action  for  an  injuiy  to  his  reversion,  it  is  necessary  that  the 
wrong  complained  of  should  be  in  its  nature  permanent.  Therefore,  it  was  held  that 
a  reversioner  could  not  maintain  an  action  against  a  railway  company  for  making  loud 
hammering  noises  in  a  shed  adjoining  his  house,  by  rea.son  whereof  the  tenant  quitted, 
though  it  appeared  that  he  was  afterwards  unal)le  to  let  the  house,  except  at  a  lower 
rent.  "A  reversioner,"  says  Aldcrson,  B.,  "cannot  maintain  an  action  for  an  injury 
not  necessarily  permanent.  This  injury  is  not  in  its  nature  permanent."  Here,  the 
declaration  does  not  shew  an  injury  necessarily  permanent.  [Williams,  J.  It  is 
consistent  with  this  declaration  that  the  defendant  may  have  insisted  on  a  denial 
of  the  right  to  the  lights.]  Hardly.  In  Simpson  v.  Savage,  ante,  vol.  i.,  p.  347, 
Cresswell,  J.,  in  delivering  the  judgment  of  the  court,  says:  "After  considering  the 
authorities,  we  are  of  opinion,  that,  since,  in  order  to  give  a  reversioner  an  action  of 
this  kind,  there  must  be  some  injury  done  to  the  inheritance,  the  necessity  is  involved 
of  the  injury  being  of  a  permanent  character.  The  earliest  instances  of  such  an  action 
are,  cutting  ti-ees,  subverting  the  soil,  and  erecting  a  dam  across  a  stream  so  as  to 
cause  it  to  flow  over  the  plaintiff's  land.  In  the  two  former  [508]  cases,  the  thing 
done  was  not  removable  or  remediable  during  the  term  :  in  the  third  it  was  ;  but, 
being  of  a  permanent  character,  it  was  to  be  as.sumed  that  it  would  remain,  and  there- 
fore was  treated  as  an  injury  to  the  inheritance.  The  decision  in  Jcssar  v.  Giffonl, 
4  Burr.  2141,  falls  within  the  same  principle.  A  window  was  obstructed:  the 
ol)struction  was  of  a  permanent  character,  and  would  remain,  unless  something  was 
done  to  lemedy  the  evil.  Tucker  v.  Xewman,  11  Ad.  &  E.  40,  3  P.  i*t  D.  14,  belongs 
to  the  same  class."  The  case  of  Kidf/ill  v.  Mom;  9  C.  B.  364,  will  probably  be  relied 
on  l)y  the  other  side.  There,  a  declaration  in  case  133'  a  reversioner  alleged  that  the 
plaintiti'  was  entitled  to  a  right  of  way  foi'  his  tenants  over  a  certain  close  of  the 
defendant,  and  charged  that  the  defendant  wrongfully  locked,  chained,  shut,  and 
fastened  a  certain  gate  standing  in  and  across  the  way,  and  wrongfully  kept  the  same 
so  locked,  iV'c,  and  thereby  obstructed  the  way  ;  and  that,  by  means  of  the  premises, 
the  plaintiff  was  injured  in  his  reversionary  estate  :  and  it  was  held,  on  motion  in 
arrest  of  judgment,  that  the  declaration  was  sufRcient,  inasmuch  as  such  an  obstruction 
might  occasion  injtn-y  to  the  reversion,  and  it  must  be  assumed,  after  verdict,  that 
evidence  to  that  eft'ect  had  been  given.  Cresswell,  J.,  there  says  :  "  It  is  impossible 
to  sav  that  a  gate  may  not  be  so  fastened  as  to  enure  as  an  injury  to  the  revei'sion." 
That  case  is  totally  besiile  the  present 

Kemplay,  contra  (with  whom  was  Knowles,  Q.  C),  was  not  called  upon. 

CoGKEURN,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  for 
the  plaintiffs.  I  think  the  declaration  is  sufficient.  It  alleges,  that,  the  plaintift's 
being  entitled  to  the  reversion  in  certain  messuages  or  [509]  dwelling-houses  in  which 
there  were  divers  windows  through  which  the  light  and  air  entered  and  of  right  ought 
to  enter,  the  defendant  wrongfully  and  injuriously  erected  a  hoarding  near  to  the  said 
windows,  whereby  the  light  and  air  were  prevented  from  entering,  and  the  dwelling- 
houses  became  dark  and  unfit  for  habitation,  and  by  means  thereof  the  plaintiffs  were 
injured  in  their  reversionaiy  estates  iii  the  said  dwelling-houses.  It  has  been  contended 
on  the  part  of  the  defendant,  that  this  rleclaration  is  bad,  on  the  ground  that  it  shews 
only  a  temporaiy  and  not  a  permanent  injury  to  the  reversion.  If  it  hail  appeared 
upon  this  declaration,  as  it  did  in  many  of  the  cases  to  which  our  attention  has  been 
directed,  that  the  injury  complained  of  was  necessarily  temporary,  and  could  not  be 
otherwise,  I  should  have  agreed  with  Mr.  Wilkinson  ;  it  being  clear,  that,  to  entitle 
a  reversioner  to  maintain  an  action  of  this  sort,  there  mu.st  be  an  injury  of  a  substantial 
and  permanent  character.     It  is  contended  that  a  ''hoarding,"  according  to  the  defini- 
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tioii  given  in  Webster's  Dictionary,  whei'e  it  is  said  to  be  "a  fence  inclosing  a  house 
and  materials  vvhile  builders  are  at  work,"  must  necessarily  be  understood  to  mean 
something  of  a  mere  temporary  character.  I  do  not,  however,  think  that  necessarily 
follows ;  and,  however  much  one  may  respect  that  very  learned  v^ork,  we  cannot  hold 
ouiselves  bound  by  its  authority.  No  doubt,  a  hoarding  is  a  thing  which  is  commonly 
put  up  for  a  temporary  purpose ;  but  it  is  impossible  to  say  that  a  hoarding  may  not 
be  erected  which  shall  be  of  so  permanent  a  character  that  the  right  of  the  reversioner 
may  be  therebj'  injured  (a).  It  would,  therefore,  be  [510]  going  too  far  to  say  that 
the  nui.sance  complained  of  in  this  declaration  could  not  be  of  such  a  nature  as  to  be 
iujurious  to  the  plaintiffs'  reversionary  interest  in  the  adjoining  premises.  The  case 
of  Kidijill  V.  Moor,  9  C.  B.  364,  which  was  referred  to,  shews  that  it  is  sufficient  if  the 
injury  be  of  such  a  nature  that  it  might  be  permanent.  It  is  impossible  for  us  to  say 
that  this  may  not  lie  of  that  character,  especially  as  the  declaiation  avers  that  by 
means  of  the  premises,  that  is,  the  erection  of  this  hoarding,  the  plaintitt's  had  been 
and  were  injured  in  their  reversionary  estates  and  interests  of  and  in  the  respective 
messuages,  &c.  Of  course,  it  will  be  for  the  plaintiffs  to  establish  that  by  evidence  at 
the  trial.  Before  they  can  recover,  they  must  shew  that  the  act  of  the  defendant  has 
operated  a  permanent  injury  to  theii-  reversionary  interest.  If  they  shew  only  a 
temporary  injury  oi-  inconvenience,  they  will  fail.  But  it  is  not  for  us  at  this  stage 
of  the  proceedings  to  decide  that  they  have  not  a  cause  of  action. 

Williams,  J.  I  am  of  the  same  opinion.  In  considering  this  declaration,  it  must 
be  borne  in  mind  that  there  cannot  be  a  special  demurrer  on  the  ground  that  the 
language  in  which  the  cause  of  action  is  described  is  not  sutiicienth'  explicit.  It  is 
enough  if  we  see  substantially  that  the  facts  stated,  if  proved,  may  operate  injuriously 
to  the  reversion.  The  simple  question,  therefore,  which  we  have  to  decide  is,  whether 
upon  this  declaration  we  can  see  that  it  is  impossible  that  the  hoarding  can  be  other- 
wise than  a  temporary  structure,  and  so  not  injurious  to  the  reversion.  If  at  the  trial 
it  appears  that  the  thing  complained  of  is  of  a  [511]  mei'c  transitory  character,  the 
jury  will  come  to  the  conclusion  that  it  is  not  such  an  injury  as  to  entitle  the  plaintiff's 
to  maintain  the  action.  But  it  may  be  that  this  hoarding  may  have  been  kept  up  in 
denial  of  the  light  of  the  plaintiff's  to  the  windows  in  question  ;  in  which  case,  if 
acquiesced  in  by  the  plaintiffs  for  any  length  of  time,  it  might  furnish  a  serious  body 
of  evidence  against  them  if  ever  their  right  should  come  to  be  contested.  In  Siiivpson 
v.  SaracjK,  ante,  vol.  i.,  p.  347,  the  question  did  not  arise  upon  the  form  of  the  declara- 
tion, but  it  was  whether  or  not  the  evidence  in  support  of  the  plaintiff's  complaint  of 
injury  to  his  reversion  was  such  as  ought  to  have  been  submitted  to  the  juiy.  The 
court  there  thought  that  the  making  the  fires  and  causing  smoke  to  issue  was  not  an 
act  of  a  permanent  nature,  so  as  in  itself  to  be  an  injury  to  the  reversion.  But  there 
ai'c  aVjundant  authorities  to  shew,  that,  though  the  thing  complained  of  may  not  be  of 
a  permanent  character,  in  the  sense  of  lasting  many  years,  yet  it  may  bo  so  set  up  as 
to  be  permanent  in  the  sense  of  its  enuring  as  an  inquiry  to  the  reversion.  The  cases 
cited  by  Mr.  Wilkinson  almost  all  of  them  contain  some  eonffi-mation  of  that  ])rinciple. 
In  Jl'.vrr  V.  Hill,  1  X.  C.  549,  1  Scott,  TriG,  the  defendaiils  having  erected,  on  their 
own  premises,  a  permanent  obstruction  to  a  navigable  drain  leading  from  a  river 
through  the  defendants'  premises  t«  the  ])]aintii)"s  close, — it  was  held,  than  an  action 
lay  for  the  plaintiff,  notwithstanding  the  ])ortion  of  the  drain  which  jjassed  through 
the  [jlaintiff's  dose  had  for  si.vteen  years  been  completely  choked  up  with  mud.  In 
giving  juflgment  Tindal  C.  J.,  said  :  "We  think  the  erection  of  the  tuiniel  is  in  the 
nature  of,  and,  until  removed,  is  to  be  considered  as,  .i  permanent  obstiiiction  to  the 
plaintiff''s  right,  and  therefore  an  injury  to  the  plaintiff',  even  though  he  receive  no 
immediate  damage  therein'.  [512]  The  I'iglit  of  the  plaintiff'  to  this  way  is  injured, 
if  tlu're  is  an  obstruction  in  its  nature  ])ermauent.  If  accpiiesced  in  for  twenty  years, 
it  would  become  evidence  of  a  renunciation  and  abandonment  of  the  right  of  way. 
That  is  the  ground  u[)on  whi(;h  a  i-eversioner  is  allowed  to  iiring  his  action  for  an 
obstruction,  apparently  pci'manent.  to  lights  and  othei'  easements  which  belongs  to 
the  premises;   Je^!<cr  v.   Gijj'ord,  4  Burr.  2141."      So,  in  llupwood  v.  Schdjiild,  i   M. 

(a)  Many  persons  will  doubtless  recollect  the  "hoarding"  which  for  considerably 
more  than  twenty  years  disliguicd  the  principal  entrance  to  the  Inner  Tein[)le,  and 
which  was  put  by  order  of  the  benchers  of  that  Honorable  Society  for  the  express 
purpose  of  permanently  obstructing  certain  windows  of  the  adjoining  premises. 
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(t  Rob.  34,  Patte.soii,  J.,  puts  it  that  a  mere  oli.struction  of  a  i-ight  of  way  mav  be  an 
injury  to  the  reversion.  He  says  :  "I  do  not  say  that  a  right  of  way  may  not  be 
obstructed  under  such  circumstances  as  would  entitle  the  reversioner  to  an  action  on 
the  case ;  but  Jackson  v.  Pesked,  1  M.  &  Selw.  234,  and  all  the  authorities,  shew  that 
he  can  only  sue  for  a  permanent  injury  to  the  object  of  his  reversionary  interest. 
How  can  that  injury  be  called  permanent  which  it  is  in  evidence  can  be  redressed  in 
a  few  days  ?  If,  indeed,  there  had  been  any  obstruction  operating  in  denial  of  the 
right,  it  might  have  been  different."  So,  in  Shadwell  v.  Hnichinsoii,  M.  &  M.  350,  the 
action  was  brought  for  an  injury  to  the  plaintiff's  reversion  by  obstructing  an  antient 
window  :  the  obstruction  was  by  means  of  a  skylight  placed  over  an  area  into  which 
the  window  in  question  looked  :  it  was  objected,  on  the  part  of  the  defendant,  that 
the  nuisance  complained  of  was  not  any  present  injury  to  the  reversion,  nor  of  a 
permanent  nature  ;  that  in  two  or  three  days  the  premises  might  l)e  put  into  the  same 
situation  as  they  were  before  that  which  gave  rise  to  the  action  had  been  done ;  and 
that,  long  before  the  right  of  the  reversioner  accrued,  the  injury  might  cease  to  exist. 
But  Lord  Tenterden  held,  as  to  the  first  point,  "  that  the  action  will  lay,  because  the 
injury  complained  of  was  an  injury  to  the  right ;  and  that,  if  a  reversioner  were  to 
be  prevented  from  bring-[513]-ing  his  action  during  the  existence  of  the  lease,  the 
testimony  of  the  witnesses  who  could  speak  to  the  window  being  an  antient  window, 
might  be  lost."  Then  theie  is  the  case  of  Kidgill  v.  Moor,  9  C.  B.  364,  which  appears 
to  me  completely  to  govern  the  present  case.  There,  a  declai'ation  in  case  by  a  rever- 
sioner alleged  that  the  plaintiff  was  entitled  to  a  right  of  way  for  his  tenants  over  a 
certain  clo.se  of  the  defendant,  and  charged  that  the  defendant  wrongfully  locked, 
chained,  shut,  and  fastened  a  certain  gate  standing  in  and  across  the  way,  and  wrong- 
fully kejit  the  same  so  locked,  itc,  and  thereby  obstructed  the  way  ;  and  that,  by 
means  of  the  premises,  the  plaintiff  was  injured  in  his  reversionary  estate :  and  it  was 
held,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  sufficient,  inasmuch 
as  such  an  obstruction  might  occasion  injury  to  the  reversion,  and  it  must  be  assumed, 
after  verdict,  that  evidence  to  that  effect  had  been  given.  There  is  no  distinction  now 
between  the  construction  of  a  declaration  before  and  after  verdict.  The  obstruction 
here  complained  of  may  be  an  injury  to  the  plaintiff's  reversionary  interest,  and 
therefore  we  cannot  consistently  with  the  authorities  hold  the  declaration  to  be 
insufficient. 

AYii.LES,  J.  I  am  of  the  same  opinion.  The  declaration  in  an  action  of  this  sort 
must  either  state  something  which  is  necessarily  an  injury  to  the  reversion,  as,  the 
cutting  down  timber-trees,  or  the  like  ;  or,  if  it  state  something  else  which  may  or  may 
not  be  an  injury  to  the  reversion,  it  must  go  on  to  aver  that  the  reversionary  interest 
of  the  plaintiff"  is  thereby  injured.  Where  that  which  is  stated  cannot  be  injurious  to 
the  reversion,  the  allegation  that  the  reversion  is  thereby  injured  will  not  help  the 
plaintiff.  Where  it  must  be  an  injury  to  the  reversion,  that  concluding  allegation  is 
un-[514]-necessary.  Here,  the  thing  complained  of  may  be  injurious  to  the  reversion, 
as,  by  affording  evidence  in  denial  of  the  right,  and  therefore  we  cannot  say  that  the 
declaration  is  barl. 

Byles,  J.  I  am  of  the  same  opinion.  It  seems  to  me,  that,  even  adopting  Mr. 
Wilkinson's  argument,  a  "hoarding"  is  something  that  may  or  may  not  be  an  injury 
to  the  reversion.  I  therefore  agree  with  the  rest  of  the  court  in  thinking  that  the 
declaration  is  sufhcient. 

Judgment  for  the  plaintiffs. 

Blatchford,  Appellant,  Cole,  Respondent.     Nov.  30th,  1858. 

[S.  C.  28  L.  J.  C.  P.  140;  5  Jur.  N.  S.  412.] 

The  remedy  for  double  value  given  by  the  4  G.  2,  c.  28,  s.  1,  against  a  tenant  willfully 
holding  over  after  the  determination  of  the  term,  and  after  demand  and  notice  in 
writing,  is  given  only  to  the  lessor  or  landlord  or  the  person  entitled  to  the  reversion, 
and  not  to  one  to  whom  the  landloi-d  has  granted  a  fresh  lease,  to  commence  from 
the  expiration  of  the  former  term, — such  new  lessee  having  no  estate,  but  a  mere 
interesse  termini. 

This  was  an  appeal  fiom  a  decision  of  the  judge  of  the  county-court  of  De^'onshire 
holden  at  Tavistock. 
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The  action  was  brought  to  recovei-  371.  2.s.  6fl.,  for  flouble  the  yearly  value  of  an 
inn,  farm,  and  lanrls,  situate  within  the  district  of  the  said  county-court,  which  the 
defendant,  as  the  plaintiff  alleged,  wrongfully  held  over  from  the  25th  of  March,  1858, 
until  the  conimenc-cineut  of  this  action,  contrary  to  the  statute  4  G.  2,  c.  28,  s.  1. 

On  the  12th  of  March,  1857,  William  Pei-kin,  being  possessed  of  the  said  premises 
for  a  term  of  years  not  yet  expired,  and  determinable  on  lives  still  existing,  let  the 
same  by  pai'ol  to  the  defendant  as  tenant  from  year  to  year  so  long  as  both  parties 
pleased,  from  the  25th  of  March,  1857,  at  the  annual  rent  of  531.  The  [515]  defendant 
took  posses.sion  of  the  premises  under  that  argument. 

On  the  22nd  of  September,  1857,  the  said  William  Perkin  served  the  defendant 
with  a  notice  in  writing,  signed  by  the  said  William  Perkin,  requiring  the  defendant 
to  quit  and  deliver  up  the  possession  of  the  .said  premises  on  the  25th  of  March  then 
next  ensuing,  and  now  last  past,  being  the  end  of  the  current  year  of  the  said  tenancy, 
which  notice  wa.s  sufficient  to  determine  the  tenancy,  and  did  determine  it,  unless 
waived  by  any  re-letting  by  the  said  William  Perkin  of  the  premises,  of  which  the 
judge  refused  to  receive  evidence,  as  hereinafter  mentioned. 

On  the  6th  of  February,  1858,  the  said  William  Perkin,  by  lease  under  seal, 
demised  to  the  plaintifl'  the  said  pi'cmises,  to  hold  the  same  to  the  plaintiff  from  the 
25th  of  March  then  next,  and  now  last,  for  seven  years  thence  ensuing,  subject  to 
a  yearly  rent  of  481.  The  said  indenture  of  lease  is  still  in  force,  and  the  defendant 
had  notice  of  it  before  the  said  25th  of  March  last. 

The  defendant  did  not  on  the  said  25th  of  March  last,  or  at  any  other  time,  quit 
or  delivei-  up  posses.sion  of  the  said  premises  to  any  one,  and  has  thence  until  the 
commencement  of  this  action  held  over  the  same,  notwithstanding  the  said  determina- 
tion of  his  tenancy,  alleging  that  the  said  William  Perkin  had  re-let  the  .said  premises 
to  him  on  the  9th  of  April,  1858,  being  subsequently  to  the  execution  of  the  said  lease 
to  the  plaintiff;  but  the  judge  i-efused  to  receive  evidence  of  such  letting,  being  of 
opinion,  that,  if  the  plaintiff  could  maintain  the  action  at  all,  nothing  which  occurred 
subsequently  to  the  granting  of  the  lease  to  him  would  affect  his  title. 

The  plaintiff  has  from  the  said  25th  of  March  last  been,  and  he  still  is,  the  person 
entitled  to  the  posses-[516]-sion  of  the  said  premises  under  the  said  indenture  of  lease 
so  granted  to  him  as  aforesaid. 

No  rent  has  ever  been  paid  by  the  defendant  to  the  plaintiff,  nor  has  any  rent  ever 
been  demanded  by  him  ;  nor  has  there  been  any  demand  in  writing  of  possession  given 
to  the  defendant  by  the  plaintiff;  nor  has  the  defendant  in  any  way  recognized  the 
plaintiff  as  his  landlord. 

The  sum  of  371.  2s.  6d.  is  at  the  rate  of  double  the  yearly  value  of  the  said  premises 
duiing  the  time  the  defendant  has  since  the  deteimination  of  his  said  tenancy  held 
over  ami  detained  pos.session  of  such  pi-emises  as  aforesaid  ;  the  yearly  value  thereof 
being  531. 

The  plaintiff  bi'ought  this  action  to  recover  the  said  371.  2s.  fid.  for  and  in  respect 
of  th(!  defendant's  said  ovei'  holding  of  the  said  premises. 

The  cause  was  heard  on  the  21st  of  August,  1858  :  and  the  learned  judge  of  the 
county-court,  on  the  1 8th  of  Sejitembcr,  1858,  delivered  judgment,  nonsuiting  the 
plaintiff,  on  the  ground  that  ho  was  not  the  proper  person  to  bring  the  action  ;  that 
he  wa.s  neither  reversioner,  remainder-man,  nor  assignee,  within  the  moaning  of  the 
statute  4  G.  2,  c.  28,  s.  1,  and  had  only  an  interesse  termini  in  the  premises ;  and  that 
the  action  was  brought  in  the  name  of  the  wrong  person,  there  being  no  privity 
between  the  plaintiff  and  the  defendant. 

The  question  for  the  opinion  of  the  court  is,  whethei'  the  plaintiff  is  or  is  not  the 
proper  pci'sou  to  bi-iiig  the  above  action. 

Collier,  i).  C,  for  the  aiipcll.int.  The  plaintiff  is  clearly  the  ]>ro|)ei'  pcr.son  to  bring 
the  action.  The  1st  section  of  the  4  G.  2,  c.  28,  enacts,  "that,  in  case  any  tenant  or 
tenants  for  any  tcrtn  of  life,  lives,  or  years,  or  other  person  or  poisons  who  arc  or 
shall  come  into  [517]  jiossession  of  any  lands,  tenements,  or  her(^ditaMi('nts,  by,  from, 
or  under,  or  by  collusion  with,  such  tenant  or  tenants,  shall  wilfully  hold  over  any 
lands,  t(wiemcnts,  or  herc^ditaments,  after  the  fletcrmination  of  such  term  or  terms,  and 
after  demand  made  and  notice  in  writing  given  for  delivering  the  possession  thereof 
by  his  or  their  lanrllords  or  les.sors,  or  the  person  or  persons  to  whom  the  remainder 
or  reversion  of  such  lands,  tenements,  or  hereditaments  shall  belong,  his  or  their  agent 
or  agents  thereunto  lawfully  authorised, — then  and  in  such  case  such  person  or  persons 
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SO  holding  over,  shall,  for  and  during  the  time  he,  she,  and  they  shall  so  hold  over  or 
keep  the  person  or  persons  entitled  out  of  possession  of  the  said  lands,  tenements,  and 
hereditaments  as  aforesaid,  pay  to  the  person  or  persons  so  kept  out  of  possession, 
their  executors,  administrators,  or  assigns,  at  the  rate  of  doul)le  the  yearly  \alue  of  the 
lands,  tenements,  and  hereditaments  so  detained,  for  so  long  time  as  the  same  are 
detained,  to  be  recovered  in  any  of  His  Majesty's  courts  of  record,  by  action  of  debt, 
whereunto  the  defendant  or  defendants  shall  be  obliged  to  give  special  bail ;  against 
the  lecovering  of  which  said  penalty  there  shall  l)e  no  relief  in  equity."  [Cockburn,  C.  J. 
Unless  the  plaintifT  is  assignee  of  the  i-eversion,  what  privity  of  contract  is  there?] 
The  plaintiff'  is  the  assignee  of  the  reversion  :  but  it  is  not  necessary  to  go  that  length  : 
the  statute  requires  no  privity  ;  it  is  enough  to  say  that  he  is  "the  person  entitled  to 
the  posse.ssion  "  of  the  land.  [Cockburn,  C.  J.  Assuming  that  the  defendant  will 
give  up  the  possession  of  the  premises  at  the  expiration  of  his  tenancy,  Perkin  grants 
a  lease  to  the  plaintitt',  to  commence  from  the  time  of  the  expiry  of  the  defendant's 
tenancy,  ^az.  the  25th  of  March,  1J^58.  Crowder,  J.  The  plaintiff  was  put  into 
possession  by  the  landlord  from  that  day.].  Yes.  The  simple  question  is,  whether 
[518]  the  plaintiff  is  the  person  entitled  to  the  possession,  within  the  statute. 
[Cockburn,  C.  J.  Are  not  the  woids  of  the  statute  to  be  construed  with  reference 
to  the  person  entitled  to  the  reversion  1]  The  lessor  is  not  entitled  to  the  possession. 
[Cockbuin,  C.  J.  He  is  entitled  to  the  possession  for  the  purpose  of  delivering  it  to 
his  lessee.  A  person  coming  into  the  rights  of  the  landlord  may  avail  himself  of  the 
remedies  which  the  landlord  would  have  had.  But  here  the  plaintiff  stands  in  the 
place  of  the  tenant,  not  in  that  of  the  landlord.]  The  landlord  has  parted  with  all  his 
interest  to  the  plaintiff"  for  all  purposes.  [Cockburn,  C.  J.  Except  the  remedy  for 
double  value.]  Ihe  plaintiff  has  an  interesse  termini  from  the  expiration  of  the  defen- 
dant's tei'm.  [Williams,  J.  There  is  a  precedent  in  Pearson's  Chitty,  p.  156,  of 
a  declaration  against  a  tenant  for  not  delivering  up  possession,  whereby  the  superior 
landlord  lecovered  double  rent  and  costs  against  the  plaintiff.  Could  the  plaintiff 
have  brought  ejectment,  before  entry?]  Byan  v.  Clark,  14  Q.  B.  65,  shews  that  he 
could.  Patteson,  J.,  in  deliveiing  the  judgment  of  the  court,  there  says  :  "  It  is 
distinctly  laid  down  in  JFUlianu  v.  Bosanquet,  1  Brod.  &  B.  238,  3  J.  B.  Moore,  500, 
that  entry  is  not  necessary  to  the  vesting  of  a  term  of  years  in  the  lessee  ;  the  interest 
and  the  legal  right  of  possession,  where  the  term  is  to  commence  immediately,  and  not 
in  future,  vests  in  the  lessee  before  entry  ;  and,  of  course,  the  right  of  possession  in  the 
lessor  is  gone,  though,  for  the  purpose  of  maintaining  an  action  of  ti-espass,  the  lessee 
must  enter,  since  that  action  is  founded  on  the  actual  po.ssession."  The  same  distinc- 
tion is  taken  by  Lord  Denman  in  Doe  d.  Parsley  v.  iMy,  2  Q.  B.  147,  156,  1  Gale  &  D. 
493,  "  In  the  present  case,'"  he  says,  "  the  action  is  not  trespass,  but  ejectment :  and, 
as  the  mortgagee,  before  entry  into  the  leasehold  pai-t  of  the  [519]  piemises,  had  an 
interesse  termini,  which  was  sufficient  (Sheppard's  Touchstone,  p.  209,  Co.  Litt.  46  b.) 
to  enable  him  to  demise  to  John  Doe,  whose  entry  is  admitted,  any  technical  difticulty 
as  to  ti'espass  not  lying  is  avoided  ;  and,  with  respect  to  the  freehold  part  of  the 
propeity,  none  ever  existed."  An  interesse  termini,  after  the  tei-m  has  commenced, 
becomes  an  actual  estate.  In  Saffyn's  ca.se,  5  Co.  Rep.  123  a.,  a  man  made  a  lease  for 
years  of  certain  land,  to  commence  after  the  determination  of  a  prior  term  of  years  then 
in  being ;  the  first  lease  determined,  the  second  lessee  did  not  enter  :  he  in  the  reversion 
entered,  and  made  a  feoffment,  and  levied  a  tine  with  pi'oclamations  ;  and  afterwards 
five  years  passed  without  entry  or  claim  by  the  second  lessee  :  and  it  was  hehl  that  the 
lessee  was  barred  ;  for,  when  the  lessee's  future  interest  had  commenced,  then  he  had 
such  an  estate  as  might  be  divested.  It  was  said  at  the  bar,  that,  "  until  the  second 
lessee  enters,  he  has  but  interesse  termini,  as  he  had  before  the  first  lease  determined." 
But  it  was  answered  by  the  court,  that,  "  by  the  said  feoffment,  the  second  lessee  had 
but  a  right,  for,  when  his  future  interest  had  commencement,  then  he  had  such  present 
estate  in  the  land  which  might  be  divested,  and  which  he  might  revest  by  his  entry. 
As,  if  a  man  makes  a  lease  for  years,  in  this  case,  before  the  lessee  enters  he  has  an 
estate  for  years  in  the  land,  which  he  may  grant."  Williams,  J.  In  Doe  d.  BawluK/s 
V.  Jl^alker,  5  B.  &  C.  Ill,  118,  7  D.  &  R.487,  Bay  ley,  J.,  says:  "The  right  upon  a 
lease  to  commence  in  presenti,  is  (except  under  the  statute  of  uses),  until  entry,  an 
interesse  termini,  and  so  is  the  right  upon  a  lease  to  commence  in  futuro  ;  and  the 
same  rules  are  applicable  to  both.  Each  is  a  right  only,  not  an  estate.  The  whole 
estate,  notwithstanding  such  right,  is  in  the  lessor.     In  neither  case  will  a  conveyance 
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by  the  lessee  to  the  lessor  operate  [520]  as  a  siurender,  nor  will  a  release  from  the 
lessor  to  the  lessee  operate  by  way  of  enlarging  the  estate.  The  right  may  be  granted 
away  as  a  right,  or  extinguished  by  a  release,  but  it  cannot  be  conveyed  as  an  estate  : 
and  the  lessee  may  extinguish  it  by  a  release  to  the  lessor,  but  it  has  all  the  properties 
and  consequences  of  a  right  only,  not  of  an  estate."]  By  whatever  name  it  may  be 
called,  this  is  clearly  an  interest  which  would  go  to  the  executors.  [Cockburn,  C.  J. 
The  right  to  double  rent  is  given  to  the  person  entitled  to  the  reversion.  A  man 
possessed  of  a  term  demises  from  year  to  year,  and,  having  given  the  tenant  notice 
to  quit,  grants  to  another  a  lea.se  for  a  term  of  seven  years,  carved  out  of  his  reversion. 
How  can  the  lessee  (who  has  never  entered)  be  said  to  have  a  reversion  ?]  It  is  sub- 
mitted that  the  lessee  is  a  "  person  entitled,"  within  the  meaning  of  the  statute.  If 
he  had  entered,  he  would  have  had  an  estate.  Is  he  to  be  in  a  woi-se  position  quoad 
the  tenant,  because  the  latter  has  illegally  kept  him  out  of  possession  ?  [Crowder,  J. 
Must  not  the  person  entitled  to  the  profits  at  the  time  be  the  person  entitled  to  the 
double  value?!  The  person  entitled  to  the  profits  at  the  time  the  liability  for  double 
value  attached,  was  the  lessee  ;  he,  therefore,  must  be  entitled  to  the  double  value. 
[Crowder,  J.  The  holding  over  is  against  the  landlord.]  The  lessee  is  the  only 
person  who  could  bring  ejectment.  [Cockburn,  C.  J.  Have  you  any  authority  for 
saying  that  the  landloid  could  not  bring  ejectment?  Could  the  tenant  set  up  the 
lessee's  title  against  him  ?  He  may  shew  that  the  landlord's  title  has  expii-ed.  The 
landlord  has  as  much  parted  with  his  right  of  entr3'  by  granting  a  lease  for  seven 
years,  as  if  he  had  granted  the  reversion.  [Cockburn,  C.  J.  Does  it  lie  in  the  mouth 
of  a  man  who  is  insisting  that  his  tenancy  has  not  expired,  to  say  that  his  landlord's 
title  has  expired  ']  The  lessee,  [521]  it  is  submitted,  is  the  only  person  aggrieved  by 
the  tenant's  holding  over. 

Kingdon,  contra.  The  plaintiff  is  not  as.signee  of  the  reversion.  In  Smith  v.  Daj/, 
2  M.  &  AV.  6)S4,  A.,  being  seised  in  fee,  leased  premises  to  B.  for  sixty-one  years,  and 
afterwards  granted  a  lease  to  C.  of  the  same  premises,  to  commence  at  the  expiration 
of  the  sixty-one  years  ;  and  it  was  held,  that,  by  the  lease  to  C,  A.  did  not  part  with 
his  reversion,  .so  as  to  disentitle  him  to  distrain  for  rent  due  from  B.  under  his  lease. 
In  the  course  of  the  argument  there,  Parke,  B.,  says:  "The  second  lessee  has  no 
interest  whatever  till  the  determination  of  the  first  lease,  except  a  mere  interesse 
termini.  It  is  clear  that  no  I'eversion  could  pass  by  that  deed,  since  it  is  a  mere 
interest  in  futuro."  [Williams,  J.  There  is  no  doubt  about  that.  Cockburn,  C.  J. 
Who  is  to  maintain  ejectment?]  The  lessee  having  a  mere  interesse  termini,  the 
landlord  alone  had  such  an  interest  as  to  maintain  ejectment.  In  Bacon's  Abridg- 
ment, Leases  and  Terms  for  Years  (M.),  it  is  said,  that,  "at  common  law,  no  lease 
for  years,  whether  it  were  with  or  without  any  reservation  of  rent,  was  looked  upon 
to  be  complete  till  an  actual  entry  by  the  lessee  ;  for,  though  the  lessor  had  done  all 
on  his  part  to  perfect  the  contract,  so  that  he  could  not  afterwards  in  any  way  derogate 
from  it  or  avoid  it,  yet,  till  there  was  a  transmutation  of  the  possession  by  the  actual 
entry  of  the  lessee,  it  wanted  the  chief  mark  and  indication  of  his  consent  thereto, 
without  which  it  might  be  unreasonable  to  adjudge  him  in  actual  possession  to  all 
intents  and  purposes  ;  since  it  might  so  happen  that  such  lease  was  made  in  his  absence, 
and  when  he  knew  nothing  of  it,  and  perhaps  might  be  so  incumbered  as  to  l)riiiga  load 
upon  him  rather  than  any  advantage.  For  these  reasons  (amongst  othei's),  the  law 
could  not  [522]  cast  the  immediate  and  actual  possession  upon  liim  nolens  volens  ; 
and  therefore  it  was,  that,  till  actual  entry,  he  conld  not  maintain  an  action  of  trespass 
or  ejectment,  because  those  actions,  complaining  of  an  immediate  violation  of  the 
possession,  could  not  be  proper  for  him  who  had  no  actual  possession."  That  is 
a  distinct  authority  to  shew  that  the  plaintitt'  could  not  have  brought  ejectment. 
If  so,  who  could?  Why  clearly  the  lessor  only.  In  Doe  d.  Parsley  v.  Day,  '1  Q.  B. 
147,  1  Gale  &  I).  49:'.,  the  ditliculty  was  got  over  by  the  admission  of  the  entry 
by  John  Doe.  The  defendant  could  not  have  maintained  an  action  at  connnon  law 
for  rent,  before  entry.  That  was  decided  l)y  the  case  of  Turner  v.  Onmenm's  Colhrook 
Sleo.m-Hoal  Uoiivjiany,  fj  Kxch.  i).'!'J,  wIhm'c  it  was  held  that  trespass  will  not  lie  against 
the  occupier  of  land,  at  the  suit  of  the  mortgagee,  who  has  never  Ijcen  in  actual 
po.s.session  or  been  seised  of  the  land,  and  has  not  oiitained  a  judgment  in  ejectment, 
either  by  default  or  verdict ;  and  therefore  he  cainiot  in  such  case  waive  tlic  tort,  and 
maintain  an  action  for  use  and  occupation.  I'aike,  B.,  in  giving  judgment,  s.aid  :  "  We 
are  all  clearl}'  of  opinion  that  the  plaintitt'  was  not  in  a  condition  to  bring  an  action  of 
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trespass,  inasmuch  as  he  was  mortgagee  out  of  possession  :  he  nevei'  had  entered  upon 
the  property  at  the  time  of  the  trespass  committed,  and  never  was  in  actual  possession. 
He  could  only  have  maintained  one  in  ease  he  had  brought  an  ejectment  and  laid  the 
demise  at  an  antecedent  period,  and  the  defendants  had  either  suffered  judgment  by 
default  as  tenants  in  possession,  or  there  had  been  a  verdict  on  the  trial ;  and  then  the 
defendants  would  have  been  in  the  condition  of  admitting  the  lease,  and  consequent 
entry  to  make  the  lease,  and  therefore  the  plaintiff  would  have  been  in  possession,  by 
the  fiction  in  ejectment,  from  the  time  of  the  demise.  But  here  [523]  no  ejectment 
has  been  brought,  and  consequently  the  plaintiff  never  was  in  a  situation  to  maintain 
an  action  of  trespass  at  all."  The  fiction  no  longer  existing,  he  would  have  no  right 
to  bring  ejectment.  [Crowder,  J.  The  Common  Law  Procedure  Act  does  not  alter 
the  law  in  that  re.spect.]  The  question  is,  who  was  the  person  entitled  to  the  posses- 
sion at  the  time  the  notice  to  quit  expired.  Clearly  the  landlord.  [Coclvburn,  C.  J. 
The  tenant  by  his  contract  engages  to  give  up  posses.sion  to  the  landlord.  As  against 
him,  therefore,  the  landlord  must  be  the  peison  entitled  to  possession.  The  question 
is,  whether,  the  statute  having  spoken  of  "  the  person  to  whom  the  remainder  or  rever- 
i-ion  shall  belong,"  that  does  not  give  the  key  to  the  meaning  of  the  subsequent  part 
of  the  enactment]  That  view  is  fortified  by  the  11  G.  2,  c.  19,  which  is  in  pari 
materia,  the  18th  section  of  which  gives  the  right  to  recover  double  rent,  where 
a  tenant,  having  given  notice  to  quit,  holds  over,  to  "the  landlord  or  landlords, 
lessor  or  lessors." 

Collier,  in  reply.  The  4  G.  2,  c.  28,  s.  1,  contemplates  a  case  where  there  is  no 
privity  of  contract.  It  purposely  uses  different  language  from  that  found  in  the 
11  G.  2,  c.  19,  s.  11.  The  word  "value"  is  used  instead  of  "rent,"  apparently  for 
the  purpose  of  excluding  the  necessity  of  shewing  the  relation  of  landlord  and  tenant. 
The  4  G.  2,  c.  28,  gives  the  remedy  to  the  person  entitled  to  the  possession  :  and, 
according  to  the  judgment  of  the  court  of  Queen's  Bench  in  Bi/an  v.  Clark,  14  Q.  B.  65, 
"  the  right  of  possession  in  the  lessor  is  gone  "  by  the  lease.  He  has  parted  with  his 
right  of  entry  for  the  seven  year.s  for  which  he  has  granted  the  premises  to  the  lessee. 

CoCKBTTRN,  C.  J.  I  entertain  no  doubt  whatever  that  [524]  the  decision  of  the 
judge  of  the  county-court  in  this  case  was  right,  and  that  the  plaintiff  is  not  in  a 
position  to  maintain  the  action.  The  st«atute  4  G.  2,  c.  28,  s.  1,  was  intended  to  give 
the  action  foi-  double  value  against  a  tenant  wilfully  holding  over  after  the  determina- 
tion of  the  term,  and  after  demand  made  and  notice  in  writing  given  for  delivering  the 
possession  of  the  premises,  to  the  landlord  or  lessor,  or  to  any  per.son  standing  in  his 
place  as  reversioner  or  remainderman.  Mr.  Collier  contends  that  the  words  of  the 
statute,  "  the  person  or  persons  entitled,"  mean  any  one  who  may  have  derived  a  fresh 
title  from  the  landlord.  I  am  of  opinion  that  that  is  not  the  true  consti'uction.  As 
regards  the  tenant,  the  person  entitled  to  the  possession  is  the  landlord,  whether  for 
the  purpose  of  enjoying  it  himself  or  of  giving  the  possession  to  a  new  tenant ;  and 
it  is  plain  that  it  is  to  him  that  the  I'emedy  was  intended  to  be  given.  The  words  are 
clearly  capable  of  that  construction.  And,  when  we  look  at  the  words  of  the  corre- 
sponding statute,  11  G.  2,  c.  19,  s.  18,  whereby  tenants  holding  over  after  having 
given  notice  to  quit  are  made  liable  to  double  rent,  the  meaning  of  the  former  statute 
becomes  quite  clear.  The  mischief  and  inconvenience  in  both  are  the  same :  and  it 
is  evident  that  the  legislature  intended  to  apply  the  same  remedy  in  the  one  case  as 
in  the  other.  No  doubt  seems  ever  to  have  been  entertained  until  it  is  now  for  the 
first  time  raised,  that  it  is  the  landlord  and  the  landlord  only  to  whom  the  remedy 
is  given. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  It  is  probable  that  this  was 
one  of  the  very  cases  contemplated  liy  the  legislature  when  passing  the  4  G.  2,  c.  28. 
AVhen  a  lease  is  drawing  to  a  close,  the  landlord  natui'ally  looks  out  for  a  new  tenant : 
and,  if  [525]  the  old  tenant,  in  defiance  of  his  landlord's  right,  wilfully  refu.ses  to  give 
up  possession,  such  refusal  is  a  grie-iance  brought  upon  the  landlord,  for  which  the 
statute  gives  him  a  right  to  claim  double  value  by  way  of  compensation. 

Crowder,  J.  I  am  of  the  same  opinion.  I  think  the  true  construction  of  the 
statute  4  G.  2,  c.  28,  s.  1,  is,  that  the  person  entitled  to  the  possession,  as  between 
him  and  the  tenant,  must  be  the  landlord  or  some  person  standing  in  the  shoes  of  the 
landlord.  I  see  no  reason  for  giving  a  wider  construction  to  tlie  words.  Take  the 
case  between  landlord  and  tenant  only,  and  the  tenant  holding  over  as  against  his 
landlord  after  notice, — who  would  be  the  person  entitled  to  the  possession  1     Clearly 
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the  luiidlord.     The  peison  who  stands  in  the  relation  of  a  reveisioner  is  in  the  same 
position.     1  am  of  opinion,  therefore,  that  the  judge  of  the  county-court  was  right, 
and  that  bis  decision  must  be  affirmed,  with  co.sts. 
Decision  affirmed,  with  costs. 

[526]    Owen  v.  Wilkinson.     Nov.  22nd,  1858. 

[S.  C.  28  L.  J.  C.  P.  .3  ;  5  Jur.  N.  S.  102.] 

A  joint  and  several  promissory  note  of  A.  and  three  others  may  be  set  ott'aj,'ainst 
a  claim  of  A.  in  an  action  by  him  against  the  payee  upon  a  money  demand. 

This  was  an  action  for  money  had  and  received  and  for  money  found  due  upon 
accounts  stated.  The  defendant  pleaded,  amongst  others,  a  set-oft'  in  respect  of  a 
promissory  note  dated  the  2-lth  of  November,  1852,  whereby  the  plaintitf  and  others 
jointly  and  .severally  promised  to  pay  to  the  order  of  the  defendant,  on  demand,  the 
sum  of  3001.,  and  which  note  remained  unpaid.     The  plaintitt'  took  issue  upon  this  plea. 

The  cause  was  tried  before  Wille.s,  J.,  at  the  second  sitting  in  London  in  this  term. 
The  note,  which  was  put  in,  was  in  the  following  form, — 

"£300  0  0.  "London,  Nov.  24th,  1852. 

"  We,  the  under.signed,  directors  of  the  Counties  Union  Assurance  Company, 
jointly  and  severally  promise  to  pay  to  the  order  of  Mr.  Joseph  Wilkinson,  on  demand, 
the  sum  of  3001.,  for  value  received.  "  T.  W.  Stkickland.         "G.  T.  Condy. 

"  Hen KY  Owen.  "E.  Manson." 

On  the  part  of  the  plaintiff,  it  was  submitted  that  this  note  could  not  be  made  the 
subject  of  a  set-off' against  a  debt  due  to  the  plaintiff"  alone.  The  learned  judge  ruled 
that  it  might ;  and  a  verdict  was  entered  for  the  defendant,  subject  to  a  motion  to 
enter  the  verdict  for  the  plaintiff'  (for  an  ascertained  amount  of  damages),  if  the  court 
should  be  of  opinion  the  ruling  was  wrong. 

Ballantine,  Serjt.  (with  whom  was  W.  R.  Cole),  now  moved  accordingly.  The 
note  upon  the  face  of  it  purports  to  be  the  joint  and  several  note  of  the  makers,  and 
[527]  to  have  been  given  in  satisfaction  of  a  debt  of  the  company.  It  is  not  a  joint 
and  several  debt,  but  a  joint  and  several  engagement  to  pay  a  joint  deljt.  The  debts 
therefore  are  not  mutual  delits  within  the  statutes  of  set-off  (a).  |  Willcs,  .1.  Li 
I'othier  on  Obligation,s,  by  Evans,  vol.  2,  p.  68,  the  learned  author  .says  :  "  I  am  not 
aware  of  any  authority,  that,  if  one  debtor  has  actually  set  oil'  a  sepaiate  debt  of  his 
own  against  a  joint  and  sevei'al  debt  of  himself  and  others,  that  this  could  be  taken 
advantage  of  by  the  others  in  any  action  instituted  against  them ;  although  it  is 
certainly  reasonable  that  such  a  set-off'  shoidd  in  all  respects  be  regarded  as  a  payment ; 
and  this  observation  applies  more  forcibly  to  the  case  where  the  creditor  has  set  off 
the  joint  and  several  debt  against  a  demand  due  from  himself  to  one  of  the  debtors." 
That  is  referred  to  in  Lhitty  on  Contracts  (Gth  edit,  by  Russell),  752.  It  seems  to  be 
taken  for  gr'anted  that  this  could  be  dorro.  Crowdor,  J.  I  must  confess  I  should 
have  thought  the  set-oft"  good.  Have  you  any  authority  the  other  way  !]  Norrc. 
[Byles,  J.  The  point  does  not  seem  to  have  been  r'aiscd,  because  nobody  thought  it 
worth  while.]  Ther-o  is  rro  such  mutuality  as  the  statutes  contcrrrplalecl.  It  appear's 
that  Owen  deposited  a  checjue  with  Wilkinson,  and  that  Wilkirrson  i-cceived  the 
money.  Being  sircil  by  Owen,  Wilkinson  now  seeks  to  set  oH' a  claim  in  r-espect  of 
a  joirrt  and  sever'al  promissory  note  of  Owen  and  thr-ee  other  per'sons.  [Willos,  J. 
Fletcher  v.  J)i/vhc,  2  T.  R.  32,  seems  to  be  pi'ecisely  in  point.  It  was  ther-e  hold,  that, 
if  two  persons  agr-ee  to  per'form  certain  work  in  a  limited  time,  or  to  pay  a  stipulated 
weekly  sum  for  such  time  afterwards  as  it  should  remain  uirlirrished,  arrd  a  bond  ia 
pr-ejjared  in  the  rrarne  of  both,  but  is  executed  liy  oire  only,  with  a  corrdition  for  the 
due  [jcrforrrrance  of  the  work  or'  the  payment  of  [528]  the  weekly  sirm,  arrd  tht!  work 
is  rrot  Irriishcd  l)y  the  time, — -such  weekly  payrrrerrts  ar-e  rrot  by  way  of  penalty,  but 
irr  the  rrature  of  liquidated  ilamages,  arrd  may  be  set  oil  by  the  obligee  iir  arr  action 
brorrght  agaiirst  him  by  the  obligor  who  executed.     BuUer,  J.,  rested  his  judgment 

(«)   2  G.  2,  c.  22,  s.  13  ;   8  G.  2,  c.  2-1,  s.  4. 
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upon  the  fact  that  one  only  had  executed  the  bond  :  but  Ashhurst,  J.,  says  :  "  It 
would  have  been  difficult  for  the  jury  to  have  ascertained  what  damages  the  defen- 
dant had  leally  sufl'ei-ed  by  the  breach  of  the  agreement ;  and  therefore  it  was  proper 
for  the  contracting  parties  to  ascertain  it  by  their  agreement.  So  that  this  is  a  case 
of  stipulated  damages,  and  it  is  not  to  be  considered  as  a  penalty.  If  so,  and  the 
parties  have  entered  into  a  joint  and  several  bond,  it  becomes  the  separate  debt  of 
both,  and  therefore  may  be  set  oft'  against  either.  Then,  it  has  been  objected  that 
there  is  no  mutuality  in  the  debts  ;  because,  first,  it  is  a  joint  debt,  and,  secondly, 
that  the  plaintiff"  should  have  a  compensation  from  the  other  party.  As  to  the  first, 
it  is  sufficient  to  say  that  this  is  a  separate  as  well  as  a  joint  delit,  and  therefore  may 
be  set  off."  Byles,  J.,  referred  to  Kin;/  v.  Hoarc,  13  M.  &  W.  494,  where  Parke,  B. 
(p.  505),  says:  "The  distinction  between  the  case  of  a  joint  and  several  contract  is 
very  clear.  It  is  argued  that  each  party  to  a  joint  contract  is  severally  liable,  and  so 
he  is  in  one  sense,  that,  if  sued  severally,  and  he  does  not  plead  in  abatement,  he  is 
liable  to  pay  the  entire  debt :  but  he  is  not  severally  liable  in  the  same  sense  as  he  is 
on  a  joint  and  several  bond,  which  instrument,  though  on  one  piece  of  parchment  or 
paper,  in  eft'ect  comprises  the  joint  bond  of  all  and  the  several  bonds  of  each  of  the 
obligors,  and  gives  difterent  remedies  to  the  obligee."] 

Crowder,  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  I 
cannot  bring  myself  to  enter-[529]-tain  the  slightest  doubt  upon  the  subject.  The 
action  is  brought  against  AVilkiuson  for  a  debt  due  from  him  to  the  plaintift':  and  the 
simple  question  is,  whether  Wilkinson  is  entitled  to  claim  a  set-oft'  against  Owen,  in 
respect  of  a  joint  and  several  promissory  note  of  Owen  and  three  other  persons,  as  the 
several  debt  of  Owen.  It  seems  to  be  clear  that  Wilkinson  might  have  sued  Owen 
separately  upon  the  note.  Why,  then,  should  he  not  have  a  right  to  set  it  oft"  in  an 
action  brought  against  him  by  Owen '?     There  is  no  pretence  for  the  objection. 

Byles,  J.  I  am  entirely  of  the  same  opinion.  If  we  were  to  grant  a  rule  in  this 
case,  we  should  be  suggesting  a  doubt  upon  a  matter  which  has  hitherto  been  free 
from  doubt. 

WiLLES,  J.  I  am  glad  the  rest  of  the  court  concur  in  the  opinion  I  expressed  at 
the  trial.  I  reserved  the  point,  not  because  I  entertained  the  least  doubt  about  it, 
but  because  I  was  told  that  there  was  no  decision  upon  it.  That,  however,  turns  out 
to  be  an  erroneous  suggestion. 

Kule  refused. 

[530]    Haseler  v.  Lemoyne  and  Another.    Nov.  5th,  1858. 

[S.  C.  28  L.  J.  C.  P.  103 ;  4  Jur.  N.  S.  1279  ;  7  W.  R.  14.] 

A  landlord  is  not  liable  foi-  the  tortious  act  of  a  broker  in  seizing  what  his  warrant 
does  not  authorize  him  to  seize,  unless  he  ratifies  the  broker's  act,  with  knowledge 
of  what  he  has  done  ;  but  he  is  responsible  for  any  irregularity  by  the  broker  in 
dealing  with  the  distress  which  he  was  authorized  to  make, — as  for  selling  the 
goods  without  notice  of  the  distress,  and  without  appraisement. — A.,  who  received 
the  rents  and  generally  managed  the  property  of  B.,  in  B.'s  name,  but  without 
authority  from  her,  signed  a  warrant  to  distrain  the  goods  of  C,  a  tenant,  for  rent 
in  arrear,  and,  after  the  goods  had  been  distrained,  informed  B.  thereof,  who  there 
upon  said  that  she  should  leave  the  matter  in  his  hands  :— Held,  sufficient  evidence 
that  the  distress  was  authorized  or  ratified  and  adopted  by  B. 

The  first  count  of  the  declaration  charged  the  defendants  with  distraining  and 
selling  the  plaintift's  goods  for  arrears  of  rent  due  to  the  defendant  L'  dia  Catherine 
Lemoyne,  without  giving  him  notice  of  the  distress;  the  second  was  for  selling  the 
distress  without  appraisement ;  and  the  third  for  converting  the  plaintift"s  goods. 

The  defendants  pleaded  not  guilty  "by  statute,"  the  statute  mentioned  in  the 
margin  being  the  11  G.  2,  c.  19,  ss.  20,  21. 

The  cause  was  tried  before  Cockbnrn,  C.  J.,  at  the  sittings  at  Westminster  after 
last  Trinity  Term.  The  facts  were  as  follows  : — The  defendant  Miss  Lemoyne  was 
the  owner  of  a  house  and  premises  in  Alfred  Road,  Harrow  Road,  which  was  in  the 
occupation  of  the  plaintill'  as  tenant  at  the  I'ent  of  21.  1  2s.  per  month.  On  the  25th 
of  January,  1858,  there  being  a  sum  of  171.  due  from  the  plaintift'  to  Miss  Lemoyne 
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in  respect  of  this  rent,  one  Alexander,  who  had  been  in  the  habit  of  receiving  the 
rents  and  generally  managing  Miss  Lemoyne's  property,  signed  a  warrant  in  Miss 
Lemo3'ne's  name,  but  without  any  express  authority  from  her,  and  employed  the 
other  defendant,  Norden,  a  broker,  to  distrain  the  plaintifi"s  goods.  Norden  accord- 
ingly went  upon  the  piemises  and  made  a  levy,  but  he  omitted  to  give  the  plaintitl' 
notice  of  the  ilistress,  and  also  omitted  to  employ  another  appraiser  to  value  the  goods. 
On  the  20th  of  Februaiy,  the  plaintiH".s  attorney  wrote  to  Miss  Lemoyne,  complaining 
of  these  irregularities.  Miss  Lemoyne  thereupon  sent  for  Alexander,  and,  upon 
being  informed  by  him  that  the  goods  had  been  distrained,  and  that  they  were 
about  to  be  [531]  sold,  she  said  she  would  leave  the  matter  in  his  hands.  The 
goods  were  .sold  on  the  26th  of  February. 

On  the  part  of  the  defendant  Miss  Lemoyne,  it  was  submitted  that  she  was  not 
responsible  for  the  iri'egularities  committed  by  the  broker,  even  if  the  warrant  had 
been  signed  by  her  authority. 

A  verdict  was  taken  for  the  plaintiff  against  both  defendants  (damages  81.  2s.  2d.), 
under  his  lordship's  direction  ;  leave  being  reserved  to  enter  a  verdict  for  the  defen- 
dant Miss  Lemoyne,  if  the  court  should  think  that  the  evidence  did  not  fix  her. 

F.  Kussell  now  moved  accordingly.     There  was  no  evidence  that  Miss  Lemoyne 
authorised  anything  that  was  done  by  Norden.     The  warrant  was  signed  without  her 
sanction.     [Cockburn,  C.  J.     There  was  evidence  of  a  complete  recognition  by  her  of 
everything  that  was  done  by  Alexander.  J     If  Alexander  himself  had  been  the  land- 
lord, he  would  not  have  been  responsible  for  the  illegal  acts  of    the  broker.     The 
authority  given  to  the  broker  i.s,  to  take  the  necessary  legal  steps  to  distrain,  appraise, 
and  sell,  not  to  sell  the  distress  illegally  and  without  appraisement.     In  Leivk  v.  Read, 
1 3  M.  &  W.  S34,  the  landlord  authorized  bailitt's  to  distrain  for  rent  due  to  him  from 
his  tenant  of  a  farm,  directing  them  not  to  take  anything  e.xcept  on  the  demi-sed 
premises.     The  bailiffs  distrained  cattle  of  another  person  (supposing  them  to  be  the 
tenant's)  beyond  the  boundaiy  of  the  farm.     The  cattle  were  sold,  and  the  landlord 
received  the  proceeds  :  and  it  was  held  that  the  landlord  was  not  liable  in  trover  for 
the  value  of  the  cattle,  unless  it  were  found  by  the  juiy  that  he  ratified  the  act  of  the 
bailiffs  with  knowledge  of  the  irregularity,  or  that  ho  chose,  without  inquiry,  to  take 
the  risk  upon  himself,  and  to  adopt  the  whole  of  their  acts.     Parke,  B.,  there  said  : 
"There  [532]  is  no  doubt  that  the  acts  of  the  defendant  Read,  in  directing,  through 
his  agent  Owens,  the  sale  of  the  sheep,  and  receiving  the  proceeds,  were  a  sufficient 
ratification  of  the  act  of  the  bailiffs  in  making  the  distress,  as  to  such  of  the  sheep  as 
were  taken  on  the  Penybryn  sheep-walk,  because  the  taking  of  them  was  within  the 
original  authority  given  to  the  bailifts  by  Owens  as  the  agent  of  Read.     But,  as  to  the 
others,  which  were  not  proved  to  ha\'e  been  fciken  on  Penybiyn,  and  as  to  which, 
therefore,  the  authority  was  not  followed,  Mr.  Read  could  not  be  liable  in  trover, 
unless  he  ratified  the  act  of  the  bailitt's,  with  knowledge  that  they  took  the  shee[)  else- 
where than  on   Penybryn  ;  or  unless  ho  meant  to  take  upon  himself,  without  in(piiiy, 
the  risk  of  any  irregnlai-ity  which  they  might  have  committed,  and  to  adopt  all  theii' 
acts."     [Byles,  J.      The  autluirily  there  wa.s,  to  distrain  on  Whiteacre,  and  the  bi'okers 
distrain  on  HIackacre.     Cockburn,  C.  J.     If  your  doctrine  1)0  true,  the  landlord  novci' 
could  bo  liable.     Was  theie  not  enough  here  to  shew  that  the  landlady  took  upon 
herself,    without    incjniry,   the  I'isk  of   any  irregularity  the  bi-okei'  might   commit ' 
Growder,  J.      In  Gainilktl  v.  Kiiuj,  ante,  vol.  iii.,  p.  59,  A.  authorized  B.,  a  broker,  to 
distrain  for  rent  due  to  him  from  C.     B.,  having  entered  for  the  purpose  of  executing 
the  warrant,  took  away,  amongst  other  things,  certain  books  and  papers  (which  were 
assumed  not  to  be  distrainable),  and  omitted  to  insert  them  in  the  inventory  :  and  it 
was  held  that  A.  was  liable,  jointly  with  B.,  in  trespass.      I  thought  it  was  one  of  the 
lii'st  pi'inciples,  that,  if  one  employs  another  to  do  a  certain   thing,  he  is  liable  for  all 
the  acts  of  irregularity  committcid  by  that  other  in  doing  it. |     That  is  contrary  to  the 
doctrine  laid  down  by  the  court  of  (.^)uoen's  Bench  in  Frvrinun  v.  Iloshrr,  l.'i  Q.  B.  Tf^d, 
that  a  principal  is  not  liable  in  trespass  for  the  act  of  his  agent,  tuiless  ho  aulhoi'ized 
[533]  it  l)efore-hand,  or  snbse(|ucntly  assented  to  it,  with  knowledge  of  what  had  bceu 
done.     Thus,  where,  in  an  action  of  trcspa.ss  against  a  Landlord,  it  ap])ear('d  tli.il  ho 
gave  a  broker  a  wairaiit  to  distiain  for  rent,  and   the  broker  look  away  and  .sold  a 
fixture,  and  paid  the  proceeds  to  the  defendant,  who  received  them  without  incpiiry, 
but  without  knowledge  that  anything  irregular  had  been  done, — it  was  held,  that  no 
such  authority  or  assent  appeared  as  would  sustain   the  action.      i'atteson,   .1.,   in 
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delivering  judgment,  says  :  "  It  is  clear  that  a  principle  is  not  responsible  for  a  trespass 
by  an  agent,  unless  he  gave  a  prior  authority  or  subsequent  assent.  Here,  the  warrant 
was  the  only  prior  authority,  and  clearly  did  not  extend  to  destroying  a  building  or 
removino-  a  fixture.  The  chief  reliance  was  therefore  placed  on  the  receipt  of  the 
money  as  proof  of  a  subsequent  assent :  but,  as  the  defendant  had  no  knowledge  that 
a  trespass  had  been  committed,  and  received  it  in  the  belief  that  his  warrant  had  been 
lawfully  executed,  the  receipt  under  such  circumstances  is  no  evidence  of  assent." 
I  Williams,  J.  In  that  case,  the  authority  given  was,  to  distrain  "  goods,"  and  the 
broker  distrained  "fixtures."  Cockburn,  C.  J.  The  point  I  meant  to  reserve  was, 
whether  Miss  Lemoyne  had  sufficiently  authorized  the  distress.  Where  a  man 
authorizes  another  to  do  an  act  which  involves  certain  things  necessary  to  make  it 
legal,  he  is  bound  to  see  that  tho.se  things  are  properly  done,  otherwise  he  is  responsible 
for  the  illegal  acts  of  his  agent.]  In  I'eachei/  v.  liowland,  13  C.  B.  1.S2,  it  is  laid  down, 
that,  if  one  employs  another  to  do  an  act  which  may  be  done  in  a  lawful  maiuier,  and 
the  latter  in  doing  it  unnecessarily  commits  a  public  nuisance,  whereby  injury  results 
to  a  third  person,  the  employer  is  not  responsible.  [Cockburn,  G.  J.  The  landlady 
authorizes  the  seizure  of  the  tenant's  goods.  She  is  entitled,  under  certain  [534] 
conditions  to  sell  them.  The  very  goods  are  sold  which  she  authorized  to  be  seized. 
She  can  only  justify  the  sale  by  shewing  that  the  conditions  which  entitled  her  to  sell 
have  been  fulfilled.  The  thing  is  as  simple  as  po.ssible,  if  you  go  back  to  first 
principles.]  The  power  to  sell  the  distress  is  only  given  by  the  statute  2  W.  &  M., 
sess.  1,  c.  5,  s.  2.  The  authority  to  the  broker  is,  to  distrain,  and  to  sell  the  distress 
in  the  manner  pointed  out  by  the  law,  that  is,  to  sell  after  due  notice  and  due 
appraisement.  Then,  assuming  that  Alexander  would  have  been  liable,  if  he  had  been 
the  landlord,  for  the  acts  of  Nordeu,  is  therd  no  distinction  between  his  case  and  that 
of  Miss  Lemoyne?  [Cockburn,  C.  J.  None  that  I  can  see.]  She  could  not  be  said 
to  have  ratified  the  irregular  acts  complained  of ;  for,  at  the  time  her  assent  to  the 
distress  was  given,  no  irregularity  had  been  committed.  The  sale  took  place 
afterwards. 

Cockburn,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
From  the  evidence  of  Alexander  it  appears,  that,  after  the  distress  had  been  made, 
and  the  fact  communicated  to  Miss  Lemoyne,  she  said  she  would  lea\'e  the  matter  in 
his  (Alexander  s)  hands.  From  that  moment  the  distress  was  authorized  by  her,  and 
she  became  responsible  for  all  that  was  done  undei-  her  authority.  As  to  whether  a 
landlord  is  liable  for  irregularities  committed  by  the  broker  in  conducting  the  distress, 
for  the  reasons  I  threw  oat  in  the  course  of  the  argument,  I  am  clearly  of  opinion 
that  he  is  liable. 

Williams,  J.  I  am  quite  of  the  same  opinion.  Not  only  do  I  feel  satisfied  that 
there  is  nothing  in  the  point  which  has  been  pressed  bv  the  learned  counsel  with  so 
much  zeal,  but  I  must  say,  that,  during  a  [535]  pi'etty  considerable  experience  of 
actions  of  this  sort,  I  never  heard  it  doubted.  It  is  quite  consistent  with  the  view 
we  take,  that  the  landlord  is  not  liable  foi-  the  acts  of  the  bailift'  in  distraining  upon 
premises  other  than  the  demised  premises,  or  for  seizing  things  not  by  law  distrainable. 
But  where,  as  here,  he  takes  the  goods  which  it  was  meant  he  should  take,  the  land- 
lord is  liable  for  any  irregularity  conanitted  by  him  in  the  conduct  of  the  distress. 

Crowdek,  J.  I  am  of  the  same  opinion.  .\s  to  the  point  reserved,  I  understand 
it  to  be  whether  Miss  Lemoyne  was  in  the  position  of  a  landlady  who  had  authorized 
a  distress  to  be  made.  Looking  at  the  evidence,  it  appears,  that,  after  the  goods  had 
been  distrained.  Miss  Lemoyne  had  notice  of  the  fact,  and  she  told  Alexander  (who 
signed  the  warrant  for  her)  that  she  would  leave  the  matter  in  his  hands.  It  seems, 
therefore,  that  Alexander  acted  for  her  in  the  matter  of  the  distress,  and  that  she 
was  dealt  with  as  landlady.  The  other  point  is  one  that  surprised  me  quite  as  much 
as  it  did  my  Brotbei'  Williams,  viz.  that  a  landlord  who  authorizes  a  distress  is  not 
responsiljle  for  any  irregularity  committed  by  the  broker  in  conducting  the  sale. 
That  which  is  complained  of  here  is,  an  irregularity  on  the  part  of  the  broker  in 
doing  what  it  was  the  very  object  of  the  warrant  that  he  should  do.  The  broker  has 
omitted  to  do  something  which  the  law  required  him  to  do  to  make  the  distress  valid. 
In  doing  what  he  did,  the  broker  was  the  servant  of  the  landlady,  and  she  is  answer- 
able for  the  irregularity. 

Byles,  J.  I  am  of  the  same  opinion.  Mr.  Eussell  has  failed  to  observe  the  dis- 
tinction between  matters  done    ,\uich  are  dehors  the  authority,  such  as,  taking  [536] 
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fixtures,  or  seizing  goods  in  :i  (litl'efent  place  from  that  to  which  the  warrant  addresses 
itself,  and  the  case  of  an  irregularity  committed  by  the  broker  while  acting  within 
his  authority.     I  cannot  say  that  I  never  heard  the  point  suggested  before  ;  but  I 
may  say  that  I  never  heard  it  received  with  any  favour. 
Rule  refused. 

Edwakd.s  i:  Edwards.     Nov.  17th,  1858. 

Where  a  cause  was  referi'ed  by  judge's  order  under  the  3rd  section  of  the  Common 
Law  Procedure  Act,  18-54,  to  a  county-court  judge, — Held,  that  the  costs  of  the 
proceedings  before  him  were  taxable,  not  under  the  county-court  scale,  but  in  the 
same  manner  as  if  the  reference  had  been  to  a  master  or  to  an  arbitratoi'  chosen  by 
the  parties- 

This  cause  was  referred  by  order  of  a  judge  under  the  3rd  section  of  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Viet,  c-  125),  to  the  judge  of  the  count^'-court  of 
Liverpool.  The  action  was  upon  a  promissory  note.  A  set-oft'  having  been  pleaded, 
the  plaintirt'  attended  with  his  witnesses  at  the  county-court  for  the  purpose  of 
meeting  it,  when  a  compromise  was  agreed  to,  the  defendant  to  pay  the  plaintitf  2551., 
and  costs  as  between  attorney  and  client.  The  plaintiff's  attorney  afterwards  sent  in 
his  bill  to  the  defendant's  attorne}',  claiming  141.  I4s.  lid.  The  defendant's  attorney 
tendered  131.  4s.,  which  the  plaintitt"s  attorney  declined  to  accept.  A  judge's  order 
was  obtained  for  taxation  of  the  bill,  at  the  instance  of  the  defendant,  and  it  was 
.accordingly  taxed  by  one  of  the  masters  of  this  court  on  the  county-court  scale,  and 
111.  3s.  'Jd.  allowed.  Among  other  items  disallowed  wa.s,  the  attorney's  fee  for 
attending  on  the  reference,  because  the  order  of  the  judge  for  that  purpose  had  not 
been  obtained  :  see  the  scale.  Pollock  &  Nicol's  County  Court  Practice,  p.  165  ;  Scott's 
Costs,  2nd  edit.  p.  403. 

[537]  Brett,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  review  the 
taxation.  He  submitted  that  the  reference  to  the  judge  under  the  17  &  18  Vict, 
c.  125,  s.  3,  was  not  a  proceeding  in  the  county-court,  and  therefore  not  within  the 
33rd  section  of  the  county -court  act,  20  &  21  V^ict.  c.  108.  He  referred  to  Wardmi  v. 
ISlone,  7  Ellis  &  B.  603,  and  li'healcrojl  v.  Foslei;  -21  Law  J.,  Q.  B.  277. 

Edwarfl  James,  C^.  C,  now  shewed  cause.  The  master  was  quite  right  in  taxing 
the  costs  according  to  the  county-court  scale.  [Williams,  J.  Surely  the  act  of 
parliament,  when  it  impowered  the  judges  of  the  superior  courts  to  appoint  a  judge 
of  a  county-court  to  be  the  arbitrator,  never  meant  to  interfere  with  the  ordinary 
jurisdiction  of  the  court  as  to  costs.]  The  act  impowers  the  judge  to  select  the 
county-court  judge  in  his  character  of  judge,  upon  such  terms  as  he  may  think  reason- 
able. [Williams,  J.  The  words  giving  him  a  discretion  as  to  the  costs  would  apply 
erjually  whether  the  arbitrator  was  a  barrister,  an  officer  of  the  court,  or  a  county- 
court  judge.]  Il'/icatcroft  v.  Foster,  27  Law  .).  277,  is  a  distinct  authority  to  shew  that 
the  master  here  has  exercised  a  sound  discretion  :  it  was  there  held,  that,  where  a 
judge  makes  an  order  under  the  2(ith  section  of  the  19  &  20  V^ict.  c.  108,  that  a  cause 
commenced  in  a  superior  court  shall  be  tried  in  a  county-court,  and  the  ordei'  is  silent 
as  to  what  costs  are  to  be  allowed,  the  master  of  the  superior  court  in  his  taxation 
may  take  the  county-court  scale  of  costs  as  his  guide,  so  far  as  regards  that  part  of 
the  proceedings  which  took  place  in  the  county-court.  Lord  Canqjliell  says:  "The 
defendant  is  entitled  to  receive  such  costs  as  the  law  has  provided  for  him.  With 
respect  to  pioccedings  in  county-couits,  he  has  a  light  to  have  his  costs  taxed  on  the 
scale  provided  in  the  county-court.  [538]  It  is  allowed  that  the  order  was  regularly 
made  under  section  26  :  either  party  might  have  appliefl  to  tiie  judge  to  emlxidy  in 
that  order  terms  that  the  costs  should  l)e  taxed  as  in  the  superior  court,  for  no  order 
is  made  till  l)oth  parties  have  had  an  opportunity  of  being  heard.  The  judge,  there- 
fore, must  be  taken  to  have  supposed  that  justice  would  be  done  between  the  parties 
by  costs  being  taxed  upon  the  lower  and  lunul)ler  .scale  ;  and  the  master  acted  very 
properly  in  looking  at  the  scale  of  costs  which  had  been  jiicpai'cd  foi'  proceedings  in 
the  county-court."  And  the  other  judges  express  themselves  to  the  .same  eU'ei't.  Is 
there  then  any  substantial  distinction  l>etwcen  a  reference  of  a  cause  for  trial  to  the 
eounty-couit  under  the  111  iV  20  Vict.  c.  108,  s.  2(),  and  a  reference  to  a  county-court 
judge   under  the    17   &    18   Vict.   c.    125,   s.   3!     [Williams,  J.     I    think   decidedly 


218  IN    RE   ANNA   BOOTH  5  C.  B.  (N.  S.)  539. 

there  is.  In  Wheatcrofl  v.  Foster,  the  eflect  of  the  order  was  to  make  the  cause  for 
the  purpose  of  trial  a  cause  in  the  county-court :  whereas,  the  reference  under  the 
Common  Law  Procedure  Act  is  a  mere  step  in  ascertaining  the  dainage.s.  I  can  see 
no  difference  whether  the  person  appointed  arbitrator  is  a  county-court  judge  or  any 
one  else.]  The  reference  is  not  to  A.  B.,  but  to  the  judge  of  the  county-court. 
[Byles,  J.  He  is  acting  as  an  arbitrator  in  a  proceeding  in  the  superior  court]  The 
scale  made  under  the  -SSrd  section  of  the  19  &  20  Vict.  c.  108,  expressly  provides  for 
references.     [Crowder,  J.     That  scale  applies  to  references  in  the  county-court.] 

Williams,  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  I  do  not 
at  all  mean  to  impugn  the  authority  of  the  case  of  U'heatcwft  v.  Foster,  27  Law  J., 
Q.  B.  277.  But  that  case  only  decides,  that,  where  the  trial  is  ordered  to  take  place 
in  the  county-court  under  the  26th  section  of  the  19  &  20  Vict.  c.  108,  the  [539] 
33rd  section  has  operation.  This,  however,  is  not  a  proceeding  in  the  county-court 
at  all,  but  a  proceeding  in  this  court.  A  judge  of  this  court  has  made  an  order  under 
the  compulsory  clauses  of  the  Common  Law  Procedure  Act,  18.54,  appointing  the 
judge  of  the  county-court  arbitrator.  There  is  no  distinction  in  this  respect  between 
a  county -couit  judge  or  any  other  person  who  may  be  named  as  arbitrator.  And 
there  can  be  no  different  rule  of  taxation,  whether  the  arbitrator  appointed  under  the 
order  be  a  county-court  judge,  or  a  barrister,  or  a  master. 

Crowder,  J.  I  entirely  agiee  with  my  Brother  Williams.  The  case  of  JVheatr.roft 
V.  Foster  is  clearly  distinguishable  from  the  present  on  the  ground  which  he  has  stated. 
The  three  persons  mentioned  in  the  3rd  section  of  the  Common  Law  Procedure  Act, 
1854, — an  arbitrator  appointed  by  the  parties,  an  officer  of  the  court,  or  (in  country 
causes)  the  judge  of  any  county-court, — are  all  precisely  on  the  same  footing.  And 
it  is  obvious,  that,  when  the  judge,  in  exercise  of  the  power  given  to  him  by  that 
section,  names  the  county-court  judge  as  the  referee,  he  does  not  mean  to  take  the 
case  out  of  the  jurisdiction  of  the  superior  court.  The  proceeding,  then,  not  being 
in  the  county-court,  the  costs  ought  not  to  be  taxed  upon  the  county-court  scale. 

Byles,  J.  I  am  of  the  same  opinion.  The  3rd  section  of  the  17  &  18  Vict.  c.  125, 
provides  that  certain  matters  may  be  I'eferred,  inter  alios,  to  the  judge  of  any  county- 
court  ;  and  it  goes  on  to  enact  that  "  the  award  or  certificate  of  such  referee  shall  be 
enforceable  bj'  the  same  process  as  the  finding  of  a  jury  upon  the  matter  referred." 
Suppose  a  cause  referred,  after  writ,  to  the  judge  of  a  county -court,  and  the  county- 
court  judge  gives  [540]  a  certificate  in  favour  of  the  plaiutiii', — in  which  court  is  the 
judgment  to  be  entered  up  or  enforced  ?  Clearly  in  this  court.  The  cause  was  never 
removed  out  of  this  court,  and  consequently  the  costs  must  be  taxed  according  to  the 
practice  of  this  court. 


Rule  absolute  {• 


a) 


In  re  Anna  Booth  and  Others.    Nov.  16th,  1858. 

[S.  C.  28  L.  J.  C.  P.  138 ;  4  Jur.  N.  S.  1301.] 

The  court  will  enlarge  the  time  for  returning  a  commission  for  taking  the  acknowledg- 
ment of  a  married  woman  abroad,  under  the  3  &  4  W.  4,  c.  74,  where,  by  reason  of 
the  remoteness  of  the  residences  of  the  parties,  the  time  allowed  has  proved  too 
short. — A  commission  was  directed  to  "  William  Bates,  lawyer,  John  Howey,  whole- 
sale grocer,  and  Alexander  Cummins,  wholesale  grocer,  all  of  Debuque,  in  the  state 
of  Iowa,  in  the  united  states  of  .\merica."  The  certificate  of  acknowledgment  was 
signed  by  "  Andrew  Cummins  and  John  Hoey."  The  affidavit  of  verification  was 
made  by  Hoey,  who  described  himself  as  one  of  the  commissioners,  and  stated  that 
the  certificate  was  signed  by  Andrew  Cummins,  "the  other  commissioner."  An 
affidavit  was  produced,  made  by  the  solicitor  who  prepared  and  sent  out  the  com- 
mission, who  stated  that  "  he  verily  believed  that  the  said  Andrew  Cummins  and 
John  Hoey  who  signed  the  certificate  of  acknowledgment,  and  the  said  John  Hoey 
who  made  the  affidavit  of  the  due  taking  thereof,  were  the  persons  to  whom  the 
commission  was  intended  to  be  directed  :  " — The  court  refused  to  allow  the  documents 

(a)  The  5th  section  of  the  21  &  22  Vict.  c.  74,  repeals  so  much  of  the  17  &  18 
Vict.  c.  1 25,  as  enables  the  superior  courts,  oi'  a  judge  thereof,  to  refer  any  cause  to 
the  judge  of  any  county-court 
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to  be  received  and  filed  without  a  further  affidavit  by  some  person  acquainted  vi^ith 
the  place,  who  could  more  clearly  identifj'  the  parties  for  those  intended. — It  is  no 
objection  that  the  notarial  certificate  is  on  paper  insteail  of  parchment. — There  being 
sufficient  upon  the  documents  reasonably  to  satisfy  the  court  that  the  commission 
had  been  bona  fide  executed, — the  court  permitted  them  to  be  received,  though  the 
notarial  certificate  did  not  in  terms  verify  the  signature  of  the  justice  of  the  peace 
before  whom  the  affidavit  of  verification  purported  to  be  sworn. 

On  the  Slst  of  December,  1857,  three  commissions  were  sent  out  to  the  united 
states  of  America  to  take  the  acknowledgments  of  Mrs.  Anna  Booth,  Mrs.  Elizabeth 
Cock,  and  Mrs.  Charlotte  Foster,  under  the  statute  3  &  4  W.  4,  o.  74.  The  commis- 
sions were  returnable  on  or  before  the  1st  of  October,  1858  ;  but  they  were  not  in  fact 
returned  until  the  29th  of  October. 

Kinglake,  Serjt.,  moved  to  enlarge  the  time  for  the  return  of  the  commissions, 
and  that  the  registrar  might  be  directed  to  receive  and  file  the  certificates  of  acknow- 
ledgment. The  delay  in  returning  the  commissions  was  accounted  for  by  the  fact 
that  Mrs.  Booth,  Mrs.  Cock,  and  Mrs.  Foster,  the  pai-ties  whose  acknowledgments 
were  to  be  taken,  and  who  were  all  parties  to  the  same  conveyance,  I'csided  about 
fifteen  hundred  miles  apart.  The  learned  Serjeant  submitted,  upon  the  authority  of 
In  re  Darling,  2  C.  B.  347,  that  [541]  the  excuse  was  amply  sutticient  to  warrant  the 
court  in  enlarging  the  time  for  the  return. 

The  above  objection  was  common  to  the  three  cases  :  there  was  also  an  objection 
peculiar  to  each  case. — 

In  re  Anna  Booth. 

The  commis.sion  was  addressed  to  William  Bates,  lawyer,  John  Howey,  wholesale 
grocer,  and  Alexander  Cummins,  wholesale  grocer,  all  of  Debuijue,  in  the  state  of  Iowa, 
in  the  united  states  of  America.  The  certificate  of  acknowledgment  was  signed  by 
Andiew  Cummins  and  John  Hoey.  The  affidavit  verifying  the  certificate  of  acknow- 
ledgment was  made  by  "John  Hoey,"  who  described  himself  as  one  of  the  commi.s- 
sioner.s,  and  stated  that  the  certificate  was  signed  by  Andrew  Cummins,  "  the  other 
commissioner." 

There  was  an  aflidavit  explaining  how  this  mistake  arose.  This  was  made  by  the 
solicitoi'  who  prepared  and  sent  out  the  commission.  It  appeared  that  Thomas  Porch, 
the  brother  of  Anna  Booth,  from  whom  the  deponent  received  his  instructions,  gave 
him  the  names  of  the  commissioners  as  they  were  stated  in  the  commission  ;  that  the 
dcpoM(!nt  had  since  received  a  letter'  from  Thomas  Porch,  in  which  ho  spelt  the  name 
of  .John  Howey  as  "  Hoey":  and  the  adidavit  went  on  to  .say,  "that,  on  the  29th  of 
October,  1858,  the  deponent  leceivcd  the  .said  documents  from  America,  and  it  appeared 
that  the  acknowledgment  of  the  said  Ainia  Bootii  had  been  taken  by  .John  Hoey  and 
Andrew  Cummins,  and  the  deponent  had  no  doubt,  and  he  verily  believed  the  same 
to  i)e  true,  that  the  said  [542]  Thomas  Porch,  in  furnishing  the  names  of  Hoey  and 
Cummins  to  be  commissioners,  inadvertently  spelt  tlie  surname  of  the  former  inaccu- 
rately, and  by  mistake  called  the  latter  '  Alexander '  instead  of  '  Andrew ' ;  that  the 
said  documents  were  sent  out  to  the  said  Thomas  Porch,  and  he  attended  to  the  matter, 
and  the  deponent  Ijciieved  the  said  Andrew  Cummins  and  John  Hoey  who  signed  the 
certificate  of  acknowledgment  by  the  said  Anna  Booth,  and  the  said  John  Hoey  who 
made  tlie  afiidavit  of  the  due  taking  thereof,  were  the  pei'sons  to  whom  the  said  com- 
missiiin  was  intended  to  be  diiected  ;  and  that,  in  conse(|uence  of  the  distance  the 
pai'ties  I'esided  apart,  and  of  the  said  Robert  Porch  having  hesitated  to  execute  the 
conveyance,  moi'e  time  was  occupied  in  completing  the  acknowledgment  than  was 
expected." 

Kinglake,  Serjt.  The  aliidavit,  it  is  submitted,  sulliciently  explains  how  the  mistake 
originated,  and  shews  with  rea.sonable  certainty  that  the  persons  before  whom  the 
acknowledgment  was  tuken  were  the  persons  to  whom  the  eommi.ssion  was  intended 
to  be  directed.  The  case  of  In  re  Uiwjk,  15  C.  B.  449,  is  an  authority  to  shew  tirat 
the  cour-t  will  r'eceivc  explanatory  afiidavits  in  such  cases.  In  a  case  of  In  re  I'ricc, 
17  C.  B.  708,  a  similar'  mistake  to  tiris  was  allowed  to  be  cured  by  afiidavit.  Ther'o, 
a  commi.ssiorr  to  take  the  acknowledgment  of  a  deed  by  a  married  wom.'irr  at  Poonah, 
in  the  Kast  Irrdios,  was  addressed  to  commissiorrers,  one  of  whom  was  described  as 
"  Kdwar'd  C.  Jones,"  a  collector'  and  rrragistr'ate  at  that  (jlace.     The  acknowledgment 
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was  duly  taken  hy  Mi-.  -Tone.?  and  one  of  the  other  comniissioners  ;  but  Jones  signed 
the  certificate  and  affidavit  of  verification  "Edmund  C.  Jones."  The  court  allowed 
the  documents  to  be  received  and  filed,  upon  the  production  of  affidavits  shewing  that 
Edmund  [543]  C.  Jones  was  the  person  to  whom  the  commission  was  intended  to  go, 
that  he  had  always  been  described  in  the  register  at  the  India  House  as  "  Edward  C. 
Jones,"  and  that  there  was  no  other  collector  of  that  name  in  the  company's  service  (a). 
[Crowder,  J.  To  be  quite  consistent  with  the  case  of  In  re  Price,  there  should  be 
something  here  to  identify  the  persons  who  took  the  acknowledgment  with  the  persons 
named  in  the  commission.  There  is  nothing  to  identify  them,  except  the  belief  of  the 
attorney.  Williams,  J.  We  should  have  an  afiida\"it  of  some  person  acquainted  with 
the  place,  that  there  are  no  others  of  the  name  there.  Crowder,  J.  It  is  quite  con- 
sistent with  this  affidavit  that  there  may  be  another  person  of  the  name  of  Cummins 
at  I'ebuque,  whose  Christian  name  is  Alexander.]  The  question  is,  whether  there  is 
not  upon  the  affidavit  now  before  the  court  enough  to  satisfy  them  beyond  all  reason- 
able doubt  that  this  commission  has  been  executed  before  the  proper  persons. 

In  re  Elizabeth  Cock. 

The  additional  objection  in  this  case  was,  that  the  notarial  certificate  was  on 
paper  instead  of  on  parchment. 

Kinglake,  Serjt.  There  was  an  old  rule  of  Hilary  Terra,  14  G.  3,  applicable  to 
recoveries,  which  required  all  the  proceedings  to  be  on  parchment.  But  that  has  long 
been  departed  from  in  cases  under  the  3  &  4  W.  4,  [544]  c.  74.  It  was  so  done,  and 
allowed,  in  Ex  parte  Carr,  5  C.  B.  496,  in  the  case  of  an  acknowledgment  to  bar  dower. 
Wilde,  C.  J.,  there  says:  "The  record  of  the  transaction  is  the  certificate  of  the 
acknowledgment,  and  that  is  upon  parchment.  The  affidavit  of  the  due  taking  of  the 
acknowledgment,  and  the  notsirial  certificate,  are  required  l)y  the  court,  to  satisfy 
them  that  the  acknowledgment  has  been  duly  taken.  The  affidavit  being  no  part  of 
the  record,  I  do  not  see  why  it  may  not  be  upon  paper.  This  being  merely  an  acknow- 
ledgment taken  to  bar  the  party's  right  to  dower,  the  reason  for  requiring  parchment 
to  be  used  does  not  appl}^  even  if  it  were  necessary  in  the  case  of  an  acknowledgment 
for  the  purpose  of  passing  the  fee."  Mr.  Serjt.  Maiming,  in  a  note  to  /w  re  Lcetitia 
Millard,  5  C.  B.  753,  shews  that  the  ground  of  the  decision  in  the  case  last  cited  applies 
in  the  case  of  an  acknowledgment  for  the  purpose  of  passing  the  fee. 

In  re  Charlotte  Eoster. 

The  further  objection  in  this  c;ise  was,  that  the  notarial  certificate  did  not  in  terms 
verify  the  .signature  of  the  justice  of  the  peace  before  whom  the  affidavit  was  sworn. 
The  affidavit  purported  to  be  sworn  before  •'  William  Adams  I'ozer,  justice  of  the 
peace."  The  certificate  was  as  follows  : — "  I,  Samuel  Walter  Dickenson,  a  notary 
public,  &c.,  do  hereby  certify  that  the  foregoing  affidavit  by,  &c.,  made  before  William 
Adams  Tozer,  who  is  an  acting  justice  of  the  peace  of,  &c.,  was  made  in  my  presence 
this  4th  day  of  October,  1^58/' 

Kinglake,  Serjt.  All  that  the  court  requires  is,  to  be  satisfied  that  the  affidavit 
is  sworn  befoie  the  person  before  whom  it  is  represented  to  have  been  sworn,  and  that 
he  was  a  person  fluly  authorized  to  take  the  affidavit.  [545]  In  re  Partridge,  1 7  C,  B.  IS, 
is  a  much  stronger  case  than  this.  There,  the  court  allowed  the  certificate  of  an 
acknowledgment  of  a  deed  by  a  married  woman,  taken  at  Chippawa,  in  Upper  Canada, 
under  the  3  &  4  W.  4,  c.  74," to  be  received  and  filed,  although  the  affidavit  of  verifica- 
tion omitted  to  state  the  place  where  the  acknowledgment  was  taken, — there  being 
sufficient  on  the  face  of  the  documents  to  satisfy  them  that  the  commission  had  been 
bona  tide  executed  beyond  the  seas. 

Williams,  J.  With  regard  to  the  cases  of  Elizabeth  Cock  and  Charlotte  Foster, 
I  think  the  documents  may  be  received :  but,  as  to  the  case  of  Anna  Booth,  I  think, 

(a)  See  Ex  parte  Mann,  7  Scott,  142,  b  N.  C.  226.  A  commission  for  taking  the 
acknowledgment  of  a  married  woman  was  addressed  to  "  Judge  M'Boberts  and  W. 
Pythian,  Illinois,  in  the  United  States,"  and  was  returned  certified  by  "W.  Pythian 
and  Samuel  M'Koberts  :  "  the  court  required  an  affidavit  shewing  the  identity  of  Judge 
M'Eoberts  and  Samuel  M'Koberts. 
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for  the  I'easons  alieady  stated  by  my  learned  Brothers  and  myself  in  the  course  of 
the  argument,  the  objection  cannot  be  got  over. 

Crowder,  J.,  anrl  Byles,  J.,  concurring, 

Rule  accordingly  (a). 

[546]     Leader  v.  Homewood.     Nov.  2nd,  1858. 

[S.  C.  27  L.  J.  G.  P.  316 ;  4  Jur.  N.  S.  1062.     See  Ex  parte  Brook;  1878,  10  Ch.  D. 
109;  In  re  Glasdir  Coj>per  Works,  Limited,  [1904]  1  Ch.  823.] 

An  outgoing  tenant  has  no  right  to  enter  for  the  purpose  of  severing  and  removing 
fixtures  after  the  expiration  of  his  term,  and  a  new  tenant  has  been  let  into  posses- 
sion.— Quiere,  whether  a  tenant  holding  over  at  sufferance  would  be  entitled  to 
remove  fixtures  1 

This  was  an  action  to  recover  the  value  of  certain  kitchen-ranges  and  other  fixtures 
and  effects,  the  first  count  of  the  declaration  being  for  converting  and  the  second  for 
detaining  them. 

To  the  first  count  the  defendant  pleaded  not  guilty  and  not  possessed,  and  to  the 
second  non  detinet  and  not  possessed  ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  Middlesex  after  last  Hilary 
Term,  when  the  facts  appeared  to  be  as  follows  : — The  plaintiff  had  for  several  years 
been  tenant  of  premises  situate  in  Mount  Street,  Lambeth,  under  a  lease  expiring  at 
Michaelmas,  1857.  In  January,  1JS57,  the  plaintiff',  who  was  desirous  of  renewing  his 
term,  entered  into  a  negotiation  with  the  landlord  for  that  purpose.  The  negotiation, 
however,  failed  ;  and  the  landlord  finally,  by  letter  of  the  17th  of  June,  declined  to 
grant  the  plaintiff'  a  fresh  lease.  His  term  being  ended,  and  the  plaintiff  at  first 
declining  to  give  up  possession,  he  was  on  the  12th  of  October  served  with  a  demand 
undei'  the  213th  section  of  the  Common  Law  Procedure  Act,  1852,  and  on  the  following 
day  he  quitted,  and  was  proceeding,  with  the  landlord's  consent,  to  remove  his  goods. 
Certain  fixtures  (some  of  which  had  been  severed  and  others  not)  and  other  efi'ects  being 
still  upon  the  premises,  the  plaintiif,  on  the  evening  of  the  1 4th  of  Octolier,  went  with 
a  van  for  the  purpose  of  taking  them  away,  when  he  found  the  front  door  fastened. 
He  then  applied  to  the  defendant, — who  had  formerly  rented  a  poition  of  the  premises 
under  him,  and  had  on  that  day  taken  possession  of  the  whole  under  an  agreement 
for  a  lease  from  the  superior  landlord, — for  leave  to  enter  and  [547]  take  the  goods. 
The  defendant  refused  to  allow  him  to  do  so,  saying  that  if  he  attempted  to  enter  he 
would  give  him  into  custody  ;  and  accordingly  this  action  was  brought. 

On  the  pait  of  the  defendant,  it  was  submitted,  that  neither  trover  nor  detinue 
would  lie  under  the  circumstances  ;  that  neither  would  lie  for  fixtures  not  disannexed 
from  the  freehold  (the  presumption  of  law  being,  that,  by  leaving  them  on  the  premises 
at  the  expiration  of  his  term,  the  tenant  meant  to  abandon  them  to  his  landlord) ;  that 
it  lay  on  the  plaintiff  to  shew  that  the  fixtures  in  (juestion  had  been  disannexed  ;  and 
that  no  such  evidence  had  been  given  :  and,  further,  that  there  was  no  evidence  that 
the  defendant  had  been  guilty  of  any  conversion. 

The  learned  judge  left  it  to  the  jury  to  say, — first,  whether  the  plaintiff  had  inten- 
tionally abandoned  the  fixtures  in  question, — secondly,  whether  the  defendant  converted 
them,  intending  to  deprixe  the  ])laintill' of  the  po.'escssion  of  them. 

The  jiuy  found  that  the  plaintill  had  not  abandoned  the  goods,  and  that  the  defen- 
dant had  been  guilty  of  a  conversion,  and  they  returned  a  verdict  for  the  plaintiff, 
damages  1171.,  subject  to  be  reduced  upon  a  valuation;  and  leave  was  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  him,  or  a  nonsuit,  or  to  reduce  the  damages, 
if  the  court  should  be  of  opinion  that  the  pl.iintHV  was  not  entitled  to  recover  in  respect 
of  the  unsevered  fixtures. 

Wordsworth,  ().  C,  in  Kaster  last,  nio\cd  accordingly,  and  also  foi'  a  new  trial  on 
the  ground  of  misdirection.  He  submitted  that  the  plaintill'  was  luider  the  circum- 
stances perfectly  justificil  in  refusing  to  let  the  plaintiff  in  ;  that  it  was  a  picsnMi|)tion 
of  law,   that,   if  the  tenant  omits  U)  remove  his  fixtures  during  the  term,   he  [548] 

(a)  The  required  afiidavit  was  afterwards  (in  Hilary  Term,  1859)  produced,  and 
the  rule  granted  as  to  Mrs.  Booth's  acknowledgment  also. 


222  LEADER   r.  HOME  WOOD  5  C  B.  (N.  S.)549. 

means  to  al)Hiidon  them  to  his  landlord,  and  therefore  that  point  ought  not  to  have 
been  left  to  the  jury  :  that  there  was  no  evidence  to  shew  a  conversion  by  the  defen- 
dant ;  and  that,  if  there  was  any  conversion  at  all,  it  was  on  the  part  of  the  landloi'd, 
in  letting  the  premises  to  a  new  tenent  with  the  fixtures  therein.  He  referred  to  Lyde 
V.  Bussell,  1  B.  &  Ad.  394,  Minshall  v.  LIm/d,  2  M.  &  AV.  450,  fFilde  v.  JFaters,  16  C.B. 
637,  and  to  the  notes  to  Green  v.  Cole,  2  ^^"ms.  Saund  2-59  b.  c.  [Willes,  J.,  referred 
to  Boffei/  V.  Hendersan,  17  Q.  B.  .574.] 

CoCKBURN,  C.  J.  We  think  it  was  properly  left  to  the  jury  to  say  whether  the 
defendant  intended  to  exercise  dominion  over  the  goods,  and  we  think  the  jury 
properly  found  that  he  had  been  guilty  of  a  conversion.  But,  as  to  the  fi.xtures,  and 
as  to  the  mode  of  leaving  to  the  jury  the  question  of  abandonment  to  the  landlord, 
we  think  there  should  be  a  rule. 

Parry,  Serjt.,  and  W.  Pearee,  in  Tiinity  Term,  shewed  cause.  It  is  said,  that,  the 
plaintifl"'s  term  having  expired,  and  he  not  having  removed  his  fixtures  before  its 
expiration,  they  became  the  property  of  the  landlord,  and  trover  will  not  lie  for  them  ; 
and  that  the  leai'ned  judge  ought  not  to  have  left  the  question  of  intentional  abandon- 
ment to  the  jury.  The  facts  are  shortly  these  : — The  plaintiff  had  been  tenant  of  the 
whole  premises  under  a  lea.se  which  expired  at  Michaelmas,  1857.  Part  of  the 
premises  had  been  sublet  by  him  to  the  defendant :  and,  when  his  term  was  about  to 
expire,  he  entered  into  a  negotiation  for  a  renewal.  This  failed  ;  and  the  landlord 
entered  into  an  agreement  with  the  defendant,  under  which  the  latter  was  to  become 
tenant  of  the  entire  premises,  his  tenancy  to  commence  from  Michaelmas,  1857.  The 
plaintiff  not  quitting  when  his  term  expired,  the  land-[549]-lord  on  the  12th  of 
October  gave  him  notice  and  served  him  with  a  demand  of  possession  ;  and  accoi'd- 
ingly  on  that  day  he  commenced  removing  his  goods.  On  the  14th,  the  defendant 
obtained  possession  of  the  part  of  the  premises  which  had  been  occupied  by  the 
plaintiff',  and  obstructed  the  latter  in  the  removal  of  his  goods,  some  of  them  con- 
sisting of  fixtures,  which  were  removable,  but  had  not  been  actually  severed  from 
the  freehold.  [Byles,  J.  He  began  removing  on  the  10th,  and  continued  on  the  11th 
and  13th. J  That  the  plaintiff'  had  a  right  to  remove  these  fixtures  is  clear.  The 
rule  is  thus  laid  down  in  the  notes  to  Elwes  v.  Mau-e  (3  East,  38),  in  2  Smith's 
Leading  Cases,  4th  edit.  153, — "  In  the  very  first  case  which  established  the  tenant's 
right  to  remove  fixtures  under  any  circumstances,  a  limitation  to  the  time  during 
which  that  right  endures  was  pointed  out.  That  limitation  still  exists,  and  was 
asserted  in  one  of  the  latest  cases  on  the  subject, — Lyde  v.  Biissell,  1  B.  &  Ad.  394. 
The  rule  is,  in  the  Year  Book  20  H.  7,  laid  down  in  the  follo^inng  words  : — '  During 
his  teim,  he  may  remove  them ;  but,  if  he  suft'er  them  to  remain  fixed  after  the  term, 
they  belong  to  the  lessor  : '  and  the  same  rule  with  respect  to  time  is  laid  dovvn  in 
Poole's  case,  1  Salk.  368,  and  several  other  cases  :  see  Ex  parte  Quincy,  1  Atk.  477  ; 
Dudley  v.  JFarde,  Ambler,  113;  Lee  v.  Bisdon,  7  Taunt.  188  ;  Buekland  v.  Bntterfield, 
2  B.  &  B.  54,  4  J.  B.  Moore,  440  ;  C'olegrave  v.  Dias  Santos,  2  B.  &  C.  76,  3  D.  &  R. 
255;  Lyde  v.  Bussell,  I  B.  &  Ad.  394;  IFeeton  v.  JFoodeod;  7  M.  &  W.  14;  Boffey  v. 
Henderson,  17  Q.  B.  574;  and  the  principal  case.  In  Benton  v.  Bohart,  2  East,  88,  this 
rule  was  somewhat  enlarged  ;  for,  in  that  case,  it  was  decided  that  a  tenant  who  had 
remained  in  possession  after  the  expiration  of  his  term  had  a  right  to  take  away 
fixtures  which  he  might  have  removed  during  his  term.  '  He  was,  in  fact,'  said  Lord 
[550]  Kenyon,  '  still  in  possession  of  the  premises  at  the  time  when  the  things  were 
taken  away,  and  therefore  there  is  no  pretence  to  say  that  he  had  abandoned  his  right 
to  them.'  These  words,  perhaps,  cast  some  light  on  the  principle  which  governs  this 
subject.  It  will  be  remembered  that  the  words  of  Lord  Holt,  in  Poole's  case,  are, 
'  After  the  term,  they  become  a  gift  in  law  to  him  in  the  re-\ersion,  and  are  not 
removeable.  It  would  seem,  therefore,  that  the  landlord's  right  to  them  depends 
upon  a  presumption  of  law  that  the  tenant,  quitting  the  premises  at  the  expiration  of 
the  term,  and  leaving  the  fixtures  behind  him,  intended  to  bestow  them  on  his  land- 
lord, to  whom  they  become  a  gift  in  law  :  and  this,  like  some  other  legal  presumptions, 
is  perhaps  not  capable  of  being  rebutted  :  but  Benton  v.  Bohart  may  be  thought  to  shew 
that  the  presumption  of  gift  arises,  not  immediately  on  the  expiration  of  the  term, 
but  on  the  tenant's  quitting  the  premises,  leaving  the  fixtures  liehind  him.  The 
extension  of  the  tenant's  right  allowed  in  Benton  v.  Bohart,  is  qualified  by  the  expres- 
sions of  the  court  in  IFeeton  v.  JFoodcock.  'The  rule,'  says  Alderson,  B.,  delivering  the 
judgment  of  the  court  in  that  case,  '  to  be  collected  from  the  several  cases  decided  on 
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this  subject,  seems  to  be  this, — that  the  tenant's  right  to  lemove  fixtures  continues 
during  his  oiiginal  terra,  and  during  such  further  period  of  possession  by  him  as  he 
holds  the  premises  under  a  right  still  to  consider  himself  as  tenant.' "  [Williams,  J. 
I  do  not  think  the  court  in  IFeeton  v.  IVoodcock  meant  to  qualify  Penton  v.  Robart ;  but 
to  adopt  the  doctrine  there  laid  down,  and  to  apply  it  to  the  circumstances  of  the  case 
before  them.  Byles,  J.  If  JFeeton  v.  IFoodcock  be  law,  it  would  shew  that  the  plain- 
tiff's right  to  remove  the  fixtures  in  this  case  continued  at  all  events  until  the  12th 
of  October.]  He  was  exercising  control  over  the  goods  down  to  the  [551]  moment  of 
the  act  which  the  jury  have  found  to  be  a  conversion  on  the  part  of  the  defendant. 
[Williams,  J.  Down  to  the  time  of  Penton  v.  Rohart,  the  tenant's  right  to  remove 
fixtures  was  considered  to  be  limited  to  his  term.  That  case,  however,  and  U'eeton 
V.  IFoodcock,  extend  it  to  "  such  further  period  of  possession  by  him  as  he  holds  the 
premises  under  a  right  still  to  consider  himself  as  tenant."  That  I  take  to  be  the 
present  strife  of  the  law  upon  the  subject]  By  his  not  taking  any  steps  to  remove 
him  on  the  expiration  of  the  term,  the  tenant  had  a  right  to  consider  that  the  land- 
lord intended  to  allow  him  time  to  take  away  his  fixtures.  The  question  underwent 
discussion  in  HaUen  v.  Runder,  1  C.  M.  &  R.  26G,  3  Tyrwh.  959,  Davis  v.  Jones,  2  B. 

6  Aid.  165,  /•niiotf  V.  Bisliop,  10  Exch.  i96,  and  Bishop  v.  Elliott,  11  Exch.  113. 

Wordsworth,  Q.  C,  and  Petersdorff,  Q.  C,  in  support  of  the  rule.  The  defendant 
had  no  right  to  consider  himself  in  possession  as  tenant  after  the  29th  of  September, 
1857.  He  chooses  to  remain  in  after  his  term  had  expired  ;  he  cannot  say  he  is  there 
under  any  colour  of  right.  The  learned  judge  ought  not  to  have  left  the  question  of 
abandonment  to  the  jury  :  he  should  have  told  them  that  the  law  presumed  abandon- 
ment from  the  fact  of  the  fixtures  being  suffered  to  remain  upon  the  premises  after 
the  expiration  of  the  term,  unless  there  was  evidence  to  rebut  that  presumption.  The 
rule  as  laid  down  in  the  notes  to  Crreene  v.  Cole,  2  Wms.  Saund.  259  c.  is  as  follows  : — 
"  Wherevei'  things  annexed  to  the  freehold  are  removable,  in  favour  of  trade  or  other- 
wise, they  must  he  severed  during  the  possession  of  the  party  entitled  ;  which  sever- 
ance may  be  made  even  after  the  expiration  of  his  interest,  if  he  have  not  quitted 
possession  ;  Penton  v.  Robart,  2  East,  68.  But,  if  he  quit  the  pi'emises,  leaving  the 
fixtures  [552]  annexed  to  the  freehold,  he  cannot  recover  their  value  in  trover,  which 
lies  only  for  goods  and  chattels:  Horn  v.  Ilabr,  9  East,  215;  ]Mvis  v.  Jones,  2  B.  & 
Aid.  165;  Colgrave  v.  Dias  Santos,  2  B.  &  C.  76,  3  D.  &  R.  255,— in  which  last- 
mentioned  case,  Abbott,  C.  J.,  cites  the  words  of  Gibbs,  C.  J.,  in  Lee  v.  Risdon, 
7  Taunt.  188,  2  Marsh.  495,  'Unless  the  les.see  uses  during  the  term  his  contiiniing 
privilege  to  sever  them,  he  cannot  afterwards  do  it ;  and  it  never,  I  believe,  was  heard 
of,  that  ti'ovcr  could  Ijc  afterwards  brought.'  The  rule  to  be  collected  from  these  and 
subsequent  cases  decided  on  this  subject,  seems  to  be,  that  the  tenant's  i-ight  to  I'cmove 
fixtures  continues  during  his  original  term,  and  iluring  such  furthei'  period  of  posses- 
sion by  him  as  ho  holds  thi;  premises  under  a  I'ight  still  to  consider  himself  as  tenant : 
Lyde  V.  Russell,  1  B.  Si  Ad.  394  ;  Miiishall  v.  lloijd,  2  M.  &  W.  450  ;  Mackintosh  v. 
Trotter,  .3  M.  &  W.  186;  per  Parke,  B.,  in  JFcctou  v.  JFondcork;  7  M.  &  W.  14."  All 
the  authorities  shew  that  the  pai'ty  nnist  be  in  possession  under  a  right  still  to  consider 
himself  as  tenant.  In  Markmtosh  v.  Trotter,  3  M.  &  W.  184,  Parke,  B.,  .says:  "The 
tenant  has  the  right  to  remove  fixtures  of  this  nature  dining  his  term,  or  during  what 
may  for  this  purpose  be  considered  as  an  excrescence  on  the  term."  And  in  Jiojfei/  v. 
Henderson,  17  Q.  B.  574,  586,  Patteson,  J.,  says:  "The  general  principle  is,  that, 
where  the  articles  are  of  such  a  kind  as  to  become  fixed  to  the  freehold,  the  tenant,  if 
they  are  tenants'  fixtures,  may  remove  them  during  the  term,  or  during  such  time  as 
he  may  hold  pos.session  after  the  term  in  the  capacity  of  a  tenant.  [Williams,  J. 
That  is  not  inconsistent  with  a  tenancy  on  sulfcrance.]  This  plaintiff  was  not  even  a 
tenant  on  sufferance.     The  defemJant  had  been  let  into  possession  by  the  landlord. 

Cur.  adv.  vult. 

[553]  WiLLKS,  J.,  now  delivered  the  judgment  of  tlie  court: — 

This  case  was  argued  before  the  I>ord  ("liief  .lusticc,  and  m\'  Brothers  Williams 
and  Byles.  I  was  present  duiiiig  a  jiai't  only  of  the  argument,  and  thd'cfore  lake  no 
part  in  this  judgment. 

The  court  are  of  opinion  that  this  rule  ought  to  be  m.ule  absolulc,  to  reduce  the 
damages  hy  the  amount  applicable  to  the  fixtures. 

The  law  as  to  the  limit  of  time  within  which  a  tenant  is  allowed  to  sever  from  the 
freehold   the  fixtures  which  are  usually  called  "  tenants'  fixtures,"  is   by  no   means 
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clearly  settled.  According  to  the  older  authorities,  the  rule  was,  that  he  must  sever 
them  during  the  term.  But,  in  Penton  v.  Bohart,  2  East,  88,  it  appears  to  have  been 
considered  that  the  sevei'ance  might  be  made  even  after  the  expiration  of  the  tenant's 
interest,  if  he  has  not  quitted  possession.  However,  in  IJ'cdon  v.  JFoodcock,  7  M.  & 
W.  14,  the  I'ule  was  laid  down  that  the  tenant's  right  continues  only  during  his 
original  tcim,  and  "such  further  jieriod  of  possession  by  him  as  he  holds  the  premises 
under  a  right  still  to  consider  himself  as  tenant."  It  is,  perhaps,  not  easy  to  under- 
stand fully  what  is  the  exact  meaning  of  this  rule,  and  whether  or  not  it  justifies  a 
tenant  who  has  remained  in  possession  after  the  end  of  his  term,  and  so  become  a 
tenant  at  sufferance,  in  severing  the  fixtures  during  the  time  he  continues  in  possession 
as  such  tenant.  But  the  rule,  whatever  its  exact  meaning  may  be,  is  plainly  incon- 
sistent with  the  argument  relied  on  by  the  counsel  for  the  plaintiff  in  the  present  case, 
viz.  that  the  right  of  the  tenant  continues  till  he  has  evinced  an  intention  to  abandon 
his  right  to  the  fixtures  ;  and  that,  consequently,  the  verdict  of  the  jury,  which  has 
negatived  any  such  intention,  is  conclusive  in  his  favour.  And  it  is  unnecessary  to 
consider  the  [554]  import  of  the  rule  with  reference  to  the  light  of  a  tenant  at  suft'er- 
ance  during  the  continuance  of  such  tenancy  ;  because  the  landlord,  in  the  present 
case,  had  re-entered  and  thereby  put  an  end  to  the  tenancj',  befure  the  plaintiff 
attempted  to  enforce  his  right.  He  cannot,  therefore,  sustain  any  claim  for  damages 
in  respect  of  the  defendant's  having  prevented  him  from  severing  the  fixtures ;  for,  at 
that  time,  the  plaintifl'  had  ceased  to  be  a  tenant  of  any  kind,  or  to  hold  the  premises 
under  any  right  to  consider  himself  as  such. 
Rule  absolute  accordingly. 

Simmons  v.  Hkseltine.     Dec.  8th,  1858. 

[S.  C.  28  L.  J.  C.  P.  129  ;  5  Jur.  N.  S.  270;  7  W.  R.  133.     See  Sfei-em  v.  Austen, 
1861,  3  El.  &  El.  700;  Osbm-ne  to  Rowlett,  1880,  13  Ch.  D.  797. 

"Where  the  ability  of  the  vendor  to  make  a  good  title  to  a  portion  of  the  premises  sold 
depends  on  a  doubtful  question  of  fact  or  of  law,  the  title  will  not  be  deemed  a 
good  or  sufficient  title  as  between  vendor  and  purchaser. — Where,  therefore,  A. 
bought  certain  premises  the  description  of  which  in  the  particulars  included  a  stall, 
which  was  claimed  by  the  purchaser  of  the  adjoining  house  under  the  same  vendor, 
and  it  was  doubtful  as  a  matter  of  fact  whether  the  description  had  been  corrected 
at  the  time  of  the  sale  to  A.  so  as  to  exclude  the  stall,  and  as  a  matter  of  law 
whether  the  stall  was  included  in  the  conveyajice  to  the  purchaser  of  the  adjoining 
premises,  and  a  couit  of  equity  had  refused  to  decree  specific  performance  against 
A.  : — Held,  that  A.  was  entitled  to  lecover  back  his  deposit  and  interest,  and  the 
expenses  of  investigating  the  title,  in  an  action  against  the  vendor. 

This  was  an  action  brought  by  the  purchaser  of  a  house  in  Queen  Street,  Hoxton, 
in  the  county  of  Middlesex,  against  the  vendor,  to  recover  the  deposit-money  and 
interest,  together  with  the  expenses  of  investigating  the  title,  on  the  ground  that  the 
vendor  had  failed  to  make  a  good  title  to  a  portion  of  the  premises  comprised  in  the 
contract  of  sale. 

The  declaration  contained  counts  for  money  received  by  the  defendant  to  the  use 
of  the  plaintiff,  and  for  money  found  due  from  the  defendant  to  the  plaintiff'  upon 
accounts  stated  between  them.  There  was  also  a  special  count  stating,  that,  thereto- 
fore, to  wit,  on  the  [555]  8th  of  April,  1856,  the  defendant  put  up  for  sale  certain 
tenements,  described  by  him  as  a  freehold  estate,  comprising  a  dwelling-house  and 
shop.  No.  1  Queen  Street,  Hoxton,  with  inclosed  stall  adjoining,  fronting  both  Queen 
Street  and  Pitfield  Street,  under  and  subject  to  ceitain  conditions,  that  is  to  say,  &c. 
(setting  them  out) ;  that  the  plaintiff'  became  the  highest  bidder  for  and  purchaser  of 
the  said  tenement  at  and  for  a  certain  sum  of  money,  to  wit,  6001.,  under  and  accord- 
ing to  the  said  conditions  ;  and  that  the  plaintiff'  and  defendant  then  agreed  that  the 
defendant  should  sell  and  the  plaintiff'  should  purchase  the  said  tenements,  at  and  for 
the  said  price,  under  and  according  to  the  said  conditions,  and  that  each  of  them 
•should  perform  all  things  in  the  said  conditions  contained  on  his  part  to  be  performed  : 
Averment  of  performance  by  the  plaintiff"  of  all  things  necessary  on  his  part  to  entitle 
him  to  have  a  good  title  to  sell  and  convey  the  said  tenements  made  out  to  him  by 
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the  defeiicbmt  according  to  the  said  conditions,  and  that  a  reasonable  time  for  the 
defendant  to  make  out  and  have  such  title,  had  elapsed  :  Breach,  that  the  defendant 
did  not  make  out  or  have  such  title,  but  thei'ein  wholh'  failed  and  made  default, 
whereby  divers  costs  and  expenses  incurred  by  the  plaintiff  in  investigating  the  title 
of  the  defendant,  and  in  preparing  to  complete  the  said  purchase  on  his  part,  became 
and  were  wholly  lost  to  him,  and  he  was  deprived  of  the  interest  which  he  might  and 
otherwise  would  have  made  of  the  deposit  paid  by  him,  according  to  the  said  con- 
ditiotis,  and  of  the  residue  of  the  purchase-money  which  he  had  prepared  and  kept 
readv  to  complete  the  said  purchase,  and  was  also  put  to  and  incurred  the  costs  of 
defending  a  suit  in  Chancery  instituted  by  the  defendant  against  him  to  enforce 
specific  performance  of  the  said  agreement,  and  was  and  is  otherwise  injured. 
Claim,  4001. 

[556]  The  defendant  pleaded,  amongst  other  pleas, — first  (to  the  common  counts), 
never  indebted, — secondly  (to  the  residue  of  the  declaration),  that  the  defendant  did, 
pursuant  to  the  said  contract,  make  out  to  the  plaintiff',  and  had,  such  a  title  as  was 
contemplated  and  provided  for  by  the  .said  conditions  of  sale, — thirdly,  that  the 
plaintifl',  under  and  according  to  the  third  condition,  waived  certain  objections  to  the 
defendant's  title,  and  that  the  defendant  did  in  all  other  respects,  pursuant  to  the 
said  contract,  make  out  to  the  plaintifl',  and  had,  a  good  title  to  sell  and  convey  the 
the  said  tenements, — fourthly,  that  the  defendant  did  not  agree  as  alleged.  Issues 
thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  in  Middlesex  in  Easter 
Term  last.  The  facts  which  appeared  in  evidence  were  as  follows : — The  house  in 
question  was  No.  1  Queen  Street,  a  street  running  at  right  angles  with  another  street 
called  Pitficld  Street,  the  corner  house  of  which  last-mentioned  street  (No.  24)  was 
pai'tly  in  Queen  Street  and  partly  in  Pitfield  Street,  but;  in  front  of  that  portion  which 
faced  Queen  Street,  there  was  an  area  or  vacant  space  of  the  width  of  four  feet  two 
inches,  running  along  that  side  of  the  premises,  and  lying  between  them  and  the  foot- 
way of  Queen  Street.     Upon  this  vacant  space  was  a  covered  shed  or  stall. 

The  freehold  of  the  premises  No.  24  Pitfield  Street,  was  put  up  for  sale  by  the 
defendant  at  public  auction,  in  September,  1854,  when  one  Dr.  Dawson  became  the 
purchaser. 

The  particulars  of  sale  on  that  occasion  described  the  property  to  be  sold  as 
"  comprising  a  dwelling-house  and  shop  No.  24  Pitfield  Street,  let  on  lease  to  and  in 
the  occupation  of  Mr.  William  Dawson  for  a  term  of  twenty-one  years  from  the  25th 
of  March,  1849,  at  the  rent  of  451.  per  ainium,  the  tenant  paying  all  [557]  rates  and 
taxes,  whether  parliamentary  or  parochial,  including  the  land-tax  and  sewers-rate 
(property-tax  oidy  excepted),  also  insuring  the  premises,  and  doing  the  repairs." 

In  William  Dawson's  lease,  the  premises  were  descril>ed  tlius  : — "All  that  piece  or 
parcel  of  giound,  with  the  messuage  or  tenement  and  buildings  thereon  erected  and 
built,  situate,  lying,  and  being  in  Pitficld  Street,  in  the  parish  of  St.  Leonard,  Shore- 
ditch,  in  the  county  of  Middlesex,  with  the  appurtenances,  and  now  in  the  possession 
of  the  said  William  Dawson,  and  which  said  messuage  or  tenement  is  numbered  24, 
and  the  site  of  which  saifl  piece  or  parcel  of  ground  and  premises,  with  the  several 
dimensions  thereof,  be  the  .same  moi'O  or  less,  and  the  abuttals  thereof,  are  described 
in  the  grouml-plan  of  the  same  drawn  in  the  margin  of  these  presents." 

In  the  indenture  whereby  the  premises  so  ])nrchased  by  Dr.  Dawson  were  conveyed 
to  him,  and  which  indenture  l)ore  date  the  17lh  of  .laTuiary,  1855,  they  were  described 
as  "all  that  piece  or  parcel  of  ground,  with  the  messuiige  or  tcTicmcnt  and  buildings 
thereon  erected  and  built,  situate,  lying,  and  being  in  Pitfield  Street,  in  tlie  parish  of 
St.  heonard,  Shoreditch,  in  the  county  of  Middlesex,  with  the  appurtenances,  now  or 
late  in  tiie  occupation  of  William  Dawson,  and  which  said  messuage  or  tenement  is 
numbered  24,  and  the  site  of  which  said  piece  or  parcel  of  ground  and  premises,  with 
the  several  dimensions  thereof,  be  the  .same  more  or  less,  and  the  abuttals  thereof,  are 
described  in  the  ground-plan  of  the  same  drawn  in  the  margin  of  these  presents  ; 
together  with  all  buildings  and  fixtures  in  and  aljout  the  .same  now  l)elonging  to  the 
said  W.  K.  lleseltine;  and  also  all  ways,  lights,  sewers,  w.'iter-courses,  rights,  privi- 
leges, casements,  advantages,  and  appmtenances  whatsocvei'  to  the  .said  hei'cditanients 
or  [558]  any  pait  thereof  appertaining,  or  with  tin;  .saTue  or  any  part  thereof  now  or 
heretofore  (iujoyed,  or  reputed  as  pait  or  member  thereof,  or  as  appurtenant  thereto," 

C.  1'.  .\IX.— 8 
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In  the  paiticulars  of  sale,  the  lot  purchased  Ijy  the  plaintift'  was  described  thus, — 
"  A  valuable  freehold  estate,  comprising  a  dwelling-house  and  shop  most  advantageously 
situate,  No.  I  Queen  Street,  Hoxton,  in  the  parish  of  St.  Leonard,  Shoreditch,  in  the 
county  of  Middlesex,  with  inclosed  stall  adjoining,  fronting  both  Queen  Street  and 
Pitfieid  Street,  in  the  occupation  of  and  held  by  Mr.  James  Orton,  brush-maker, 
together  with  the  inclosed  stall  at  side,  under  a  lease,  for  the  term  of  twenty  one  years 
from  Christmas,  185.5,  at  the  net  I'ent  of  451  per  annum,  the  lessee  paying  all  rates 
and  taxes,  whether  parliamentary  or  parochial,  including  the  land-tax  and  sewers-rate 
(property-tax  only  excepted),  and  insuring  the  premises,  and  doing  the  repairs.  The 
house  is  brick-built,  with  front  compoed  over,  slated  and  tiled  roof,  having  a  shop- 
frontage,  with  the  inclosed  stall,  of  together  39  feet,  and  contains,  &c.,  &e.  Note : 
the  above  premises  have  \ery  recently  undergone  extensive  repaii's,  and  the  inclosed 
stall,  and  the  piece  of  land  on  which  the  same  stands,  are  subject  to  the  existing  lights 
of  the  adjoining  house,  in  the  occupation  of  Mr.  William  Dawson." 

The  ground-plans  in  the  margin  of  William  Dawson's  lease,  and  in  the  conveyance 
to  Dr.  Dawson  denoted  the  slip  of  land  in  question  by  dotted  lines.  This  piece  was 
not  colouied,  whilst  the  rest  of  the  premises  were.  The  stall  was  erected  on  the  slip 
of  land  by  the  defendant  in  1855, — after  the  date  of  the  conveyance  to  Dr.  Daw.son. 
There  was  evidence  of  William  Dawson  having  received  51.  a  year  rent  for  the  use  of 
the  slip  of  land,  before  the  shed  was  erected,  from  the  occupier  of  the  house  No.  24 
Pitfieid  Street. 

On  the  part  of  the  purchaser,  it  was  objected  that  [559]  the  inclosed  stall,  which 
formed  part  of  the  lot  purchased  by  him,  appeared  to  have  been  included  in  William 
Dawson's  lease,  and  also  in  the  conveyance  made  to  Dr.  Dawson  in  January,  1855  : 
and  Dr.  Dawson  having  given  the  purchaser  notice  that  he  claimed  the  inclosed  stall, 
the  purchaser  declined  to  accept  the  title. 

A  bill  was  thereupon  filed  against  the  purchaser  (the  now  plaintiff)  for  a  specific 
performance,  and  the  matter  was  heard  before  Vice-Chancellor  Kindersley  on  the  29th 
of  January,  1858,  when  the  bill  was  dismissed, — his  Honour  observing  "that  both 
plaintiff  and  defendant  intended  to  do  what  was  right,  the  one  in  filing  the  bill,  and 
the  other  in  resisting  it.  The  only  controversy  was,  as  to  whether  the  contract  should 
embrace  the  piece  of  land  in  question  ;  there  being  none  as  to  the  price  or  title.  Dr. 
Dawson  insisted  that  he  was  the  owner  of  the  land,  and  that  the  plaintiff  had  sold  it 
to  him,  and,  of  course,  if  that  wei'e  so,  whatever  the  intention  of  the  parties  might  be, 
the  defendant  had  a  right  to  say  that  he  ought  not  to  complete  the  purchase.  The 
rule  applical)le  to  such  a  case  was  this, — If  a  third  person,  a  stranger,  and  no  party  to 
the  suit,  was  claiming  to  be  owner  of  the  property  in  dispute,  the  court  was  under 
the  necessity  of  considering  whether  there  was  reason  for  coming  to  the  conclusion 
that  such  claim  was  shadowy  and  frivolous, — whether  there  was  any  reasonable  doubt, 
or  whether  there  was  any  ground  to  suppose  that  the  claim  might  succeed.  There 
was  no  question  more  difficult  to  answer  than  this, — what  degree  of  doubt  do  you 
entertain?  Is  your  mind  free  from  doubt?  Is  it  slight?  Is  it  strong?  and,  if  so,  is 
it  very  strong?  It  was  necessar}',  however,  to  ask  that  question  in  all  these  cases  of 
doubtful  title.  This  was  not  the  ordinary  case  arising  upon  documents  of  the  vendor  ; 
but  of  a  third  person  setting  up  a  title  by  reason  of  an  act  [560]  which  did  not  and 
could  not  appear  upon  the  abstract  of  the  plaintift'.  In  the  ordinary  course,  he  (the 
Vice-Chancellor)  should  go  through  all  the  details  minutely,  and  examine  all  the 
circumstances,  and  upon  those  state  what  degree  of  doubt  they  created  upon  his  mind  : 
but,  if  he  did  so  here,  the  effect  would  be,  that  an  opinion  would  be  expressed  either 
favorable  or  unfavorable  to  Dr.  Dawson's  claim,  which,  as  he  was  not  before  the  court, 
could  not  bind  him.  The  issue  here  was  between  the  vendor  and  purchaser  :  but  the 
real  question  involved  an  issue,  and  a  very  important  one,  between  the  vendoi'  and 
Dr.  Dawson,  or,  if  the  purchase  was  to  be  completed,  between  the  pui-chaser  and  Dr. 
Dawson.  Under  all  these  circumstances,  without  expressing  the  least  opinion  that 
Dr.  Dawson,  if  he  brought  an  action  of  ejectment,  would  or  would  not  succeed,  the 
court  ought  not  to  compel  the  defendant  to  take  this  title,  that  is,  in  fact,  to  undertake 
a  lawsuit.  Even  if  the  court  thought  the  purchaser  would  succeed  in  a  law-suit,  that 
would  not  be  a  reason.  Unless,  therefore.  Dr.  Dawson's  claim  was  so  shadowy  and 
unsubstantial  that  it  was  impossible  that  he  should  succeed,  could  there  be  a  decree 
for  specific  performance  ?  It  was  impossible  to  say  that  there  was  not  a  reasonable 
doubt;  and  it  would  be  a  hardship  upon  the  defendant  to  make  him  take  this  title. 
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The  bill,  therefore,  must  be  dismisi3ed,  but,  in  consideration  of  the  nature  of  the  ciise, 
no  costs  would  be  given." 

Evidence  was  given  on  the  part  of  the  defendant,  that,  before  the  commencement 
of  the  sale  at  which  Dr.  Dawson  bought,  in  September,  18.54,  it  was  publicly  announced 
by  the  auctioneer  that  there  had  been  a  mistake  made  in  the  plan  annexed  to  the 
printed  particulars,  and  that  the  mistake  was  rectified  by  dotted  lines  made  in  the 
plan,  which  was  exhibited  to  the  company,  and  was  again  shewn  to  the  purchaser  and 
[561]  explained  to  him  before  his  signatui'e  was  taken  by  the  auctioneer.  This  was 
altogether  denied  on  the  part  of  the  plaintift'. 

The  learned  judge  left  it  the  jury  to  say, — first,  whether  they  believed  that  William 
Uaw.son,  the  tenant,  was  in  po.ssession  of  the  piece  of  ground  in  question  as  tenant  of 
the  house  No.  24  Pitfield  Street,  at  the  time  of  the  granting  of  the  lease  to  him  on 
the  5th  of  May,  1849.  The  jury  found  that  William  Dawson  was  in  posse.ssion  of 
the  piece  of  ground  in  question  as  tenant  at  that  time. 

He  then  left  it  to  them  to  say  whether  William  Dawson  was  in  possession  and 
occupation  of  the  piece  in  question  as  tenant  from  the  date  of  that  lease  down  to  the 
17th  of  January,  18.5.5,  the  date  of  the  conveyance  to  Dr.  Dawson.  The  jury  also 
founfl  that  in  the  affirmative. 

The  leained  judge  further  left  it  to  the  jury  to  say  whether  that  which  had  taken 
place  at  the  sale  of  the  property  in  September,  1854,  had  been  correctly  repi'esented 
by  the  plaintitt's  or  by  the  defendant's  witnesses.  The  jury  found  in  favoui-  of  the 
plaintiff'. 

A  verdict  was  thereupon  taken  for  the  plaintiff  for  2031.  13s. — being  1201.  the 
amount  of  the  deposit,  1 21.  interest  thereon,  481.  for  interest  on  the  balance  of  the 
purchase-money,  and  231.  13s.  for  the  plaintiffs  costs  of  investigating  the  title. 

Lush,  (.}.  C,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a  nonsuit  or  a  verdict  for 
the  defendant,  pursuant  to  leave  reserved  to  him  at  the  trial,  on  the  grounds, — first, 
that,  upon  the  true  consti'uetion  of  the  lease  and  conve^^■ulce  (to  Dr.  Dawson),  the  stall  in 
question  did  not  pass, — secondly,  that,  pursuant  to  the  third  condition  of  sale,  the  objec- 
tion mu.st  be  taken  to  have  been  [562]  wai\'ed  (a) :  or  to  reduce  the  verdict  by  the  sum 
of  481.,  the  amount  of  interest  on  the  unpaid  purchase-money  (i) :  or  for  a  new  ti'ial,  on 
the  ground  that  the  verdict  was  against  the  evidence. 

Edwin  James,  Q.  C,  Hawkins,  and  W.  C.  Harrison,  in  Michaelmas  Term,  shewed 
cause  Upon  the  true  construction  of  those  instruments,  it  is  submitted  that  the  slip 
of  land  in  question  passed  by  the  lease  to  William  Dawson  of  the  5th  of  May,  1849, 
and  by  the  conveyance  to  Dr.  Dawson  of  the  17th  of  Januarj',  1855:  and,  further,  it 
is  submitted  that,  if  the  words  there  used  are  not  sufficient  to  pass  it,  a  coui't  of  equity 
would  under  the  circumstances  reform  Dr.  Dawson's  conveyance,  so  as  to  make  it 
include  it.  There  was  ample  evidence  to  shew  that  the  strip  of  land  in  question  was 
i-eputed  to  be  in  the  possession  of  William  Dawson  under  the  lease  granted  to  him  on 
the  5th  of  Ma}',  1849;  and  if  so,  it  passed  l)y  the  conveyance  to  Dr.  Dawson  of  the 
17th  of  January,  1855.  But,  assuming  th.it  the  words  of  the  conveyance  are  not  largo 
enough  to  comprise  the  shed,  Dr.  [563]  Dawson  may  now  go  into  a  court  of  ecpiitj' 
to  get  the  conveyance  reformed,  so  as  to  make  it  conformable  with  the  description  in 
the  particulars  under  which  he  purchased  the  property.  In  UfuxJhjn  v.  The  Earl  of 
Jcr.tei/,  11  M.  cfe  W.  183,  a  deed  conveyed  a  piece  of  land,  forming  part  of  a  close,  by 
reference  to  a  schedule  aiuiexed.  The  schedule  described  the  land,  in  a  column 
headed  "No.  on  the  plan  of   the  Briton  Ferry  Estate,"  as  "153  b. ;"  in  a  second 

(o)  Nothing  turned  on  this. 

(/*)  He  also  sought  to  reduce  the  verdict  by  the  121.  interest  on  the  deposit.  But 
this  the  court  refused,  I'efert'ing  to  Iloih/cn  v.  Lord  Lifc/ijiulil,  1  Scott,  443,  1  N.  C.  492, 
and  Sugden  on  Vendors  and  i'urcliascrs,  11th  edit.  809,  whci-c  a  distinction  is  taken 
Ijctwcen  the  case  of  an  action  against  the  vendor  and  against  the  auctioneer, — the 
former  being  lial)lc  for  iiitei'i^sl,  l)iil  (lu!  latter  not:  see  Ildiriiu/ttm  v.  Hoggart,  1  B. 
&  Ad.  577. 

See  also  Sugden's  Vendors  and  Purchasers,  13th  edit.  p.  302,  where  it  is  said  that 
the  purcha.ser,  on  failure  of  the  vendor  to  make  a  good  title,  is  "entitled  to  int<;rest 
on  his  deposit ;  and,  if  the  residue  of  the  purchase-money  has  been  lying  ready  without 
interest  being  made  of  it,  he  is  entitled  to  interest  on  that," — citing  Flurean  v.  T/iomhill, 
2  Sir  W.  Bhi.  1078,  and  Iloih/e.i  v.  Lord  Likhjkld. 
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column,  headed  "  Description  of  piemises,"  as  "  a  small  piece  marked  on  the  plan  ; " 
in  a  third  column,  as  being  in  the  occupation  of  J.  £. ;  and  in  a  fourth,  as  "  34 
perches."  At  the  time  of  the  contract,  a  line  was  drawn  upon  the  plan  as  the 
boundary  line  dividing  the  piece  153  b.  from  the  rest  of  the  close  of  which  it  formed 
a  part.  The  plan  was  drawn  to  a  scale,  but,  upon  measurement  of  the  land,  was 
found  incorrect;  and  153  b.  contained,  within  the  line  so  drawn,  less  than  34  perches 
according  to  the  actual  measurement  on  the  plan,  and  27  perches  only  according  to 
the  actual  measurement  of  the  land.  It  was  held  that  the  statement  that  the  piece 
of  land  conveyed  contained  34  perches,  was  merely  falsa  demonstratio,  the  prior 
portion  of  the  description  being,  sufficient  to  convey  it,  and  that  the  deed  passed  only 
the  portion  of  land  actually  marked  oft'  on  the  plan  as  measured  by  the  scale.  Where 
a  title  is  so  doubtful  and  obscure  that  a  court  of  equity  will  not  decree  specific 
performance  of  the  contract  against  the  pui'chaser,  the  latter  is  entitled  to  recover 
back  his  deposit :  Jeakes  v.  Uliite,  6  Exch.  873.  The  majority  of  the  court, — 
Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B., — there  say:  "We  think,  that,  where  a 
question  arises  between  parties  who  are  about  to  enter  into  the  relationship  of  vendor 
and  vendee,  as  to  the  meaning  of  a  good  or  sufficient  title,  there  must  be  such  a  title 
as  the  court  of  Chancery  would  adopt  as  a  sufficient  giound  [564]  for  compelling 
specific  performance ;  and  that,  by  a  stipulation  for  a  good  title,  must  be  understood, 
not  such  a  title  as  would  support  a  verdict  for  the  purchaser  in  an  action  of  ejectment 
against  a  mere  stranger,  but  such  a  one  as  would  enable  the  purchaser  to  hold  the 
property  against  any  person  who  might  probably  challenge  his  right  to  it."  Here, 
the  matter  has  already  been  disposed  of  by  the  decision  of  Vice-Chancellor  Kindersley. 
It  is  said  that  the  objection  was  waived,  because  it  was  not  made  within  the  time 
required  by  the  conditions  of  sale.  But  this  is  an  objection  that  could  not  appear 
upon  the  abstiact :  and  the  plaintiff  could  not  waive  an  objection  of  the  existence  of 
which  he  could  not  have  been  aware  :  llohson  v.  Bell,  2  Beavan,  17,  24  ;  Blacklow  v. 
Laws,  2  Hare,  40,  47.  As  to  interest,  the  purchaser  is  clearly  entitled  to  demand 
interest  on  the  residue  of  the  purchase  money  which  was  lying  idle,  and  of  which 
fact  the  vendor  had  notice :  Sherry  v.  Ukc,  3  Dowl.  P.  C.  349.  There  is  no  pretence 
for  saying  that  the  verdict  is  against  evidence.  There  was  evidence  on  both  sides ; 
and  the  jury  have  thought  fit  to  give  credit  to  the  plaintitt''s  witnesses,  and  to 
disbelieve  those  called  for  the  defendant. 

Lush,  Q.  C,  and  Joseph  Brown,  in  support  of  the  rule,  were  desired  in  the  first 
instance  to  confine  themselves  to  the  question  whether  Dr.  Dawson  would  be  entitled 
in  equity  to  have  his  conveyance  reformed  for  the  purpose  of  letting  in  the  disputed 
slip  of  land.  A  court  of  equity  will  never  reform  a  deed  where  there  is  a  conflict  of 
testimony  as  to  what  the  parties  intended.  To  induce  the  court  to  act,  there  must  be 
a  mistake  common  to  both.  The  rule  is  so  distinctly  laid  down  by  the  Master  of  the 
Rolls  (Sir  John  Komilly)  in  Murray  v.  Parker,  19  Beavan,  305,  308.  "In  matters  of 
mistake,"  says  his  Honor,  "the  court  [565]  undoubtedly  has  jurisdiction,  and,  though 
this  jurisdiction  is  to  be  exercised  with  great  caution  and  care,  still  it  is  to  be  exer- 
cised in  all  oases  where  a  deed  as  executed  is  not  according  to  the  real  agreement 
between  the  parties.  In  all  cases,  the  real  agreement  must  be  established  by  evidence, 
whether  parol  or  written  :  if  there  be  no  previous  agreement  in  writing,  parol  evidence 
is  admissible  to  shew  what  the  agreement  really  was  ;  if  there  be  a  pre\'ious  agree- 
ment in  writing  which  is  unambiguous,  the  deed  will  be  reformed  accordingly ;  if 
ambiguous,  parol  evidence  may  be  used  to  explain  it,  in  the  same  manner  as  in  other 
cases  where  parol  evidence  is  admitted  to  explain  ambiguities  in  a  written  instru- 
ment. I  agree,  that,  to  justify  the  court  in  leforming  an  executed  deed,  it  must 
appear  that  there  has  been  a  mistake  common  to  both  the  contracting  parties,  and 
that  the  agreement  has  been  carried  into  effect  by  the  deed  in  a  manner  contrary 
to  the  intention  of  both."  [Williams,  J.  I  doubt  whether  this  case  falls  within 
that  class  of  cases.  The  buyer  insists  that,  by  the  contract  which  he  entered  into, 
the  piece  of  land  in  question  passed  in  equity,  but  the  formal  conveyance  fails  to 
carry  that  contract  into  effect.  Byles,  J.  The  question  is,  did  the  equitable  interest 
in  this  piece  of  land  pass  b}'  the  contract  of  sale?]  A  court  of  equity  will  inquire 
into  all  the  circumstances.  [Williams,  J.  There  is  no  evidence  as  to  what  passed 
between  the  parties  during  the  interval  that  elapsed  between  the  sale  and  the  con- 
veyance.] The  issue  here  is,  did  the  vendor  deduce  a  good  title  or  not.  Assuming 
the  existing  state  of  things  to  continue  the  vendor  has  deduced  a  good  title,  equiuible 
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as  well  as  legal.  [Cockbnrn,  C.  J.  Assuming  that,  to  induce  the  court  of  equity  to 
interfere,  there  must  be  a  common  mistake, — where  there  is  a  contract  in  writing, 
you  can  only  get  rid  of  [566]  the  effect  of  that  by  positive  evidence  that  it  does  not 
represent  the  real  contract  between  the  parties.]  It  is  at  least  ambiguous  ;  and  the 
court  will  not  go  into  parol  evidence.]  There  is  no  doubt,  that,  when  the  particulars 
under  which  Dr.  Dawson  bought  were  framed,  it  was  supposed  that  the  piece  of  land 
in  question  was  comprised  in  William  Dawson's  lease  ;  and  that  the  intention  was  to 
sell  what  was  under  lease  to  William  Dawson.  Jeakes  v.  IVhite,  G  E.Kch.  873,  does 
not  present  the  true  test.  The  court  of  equity  constantly  evades  it.  In  a  bill  for  a 
specific  performance,  the  issue  is  not  whether  the  title  is  good  or  bad  :  it  is  enough, 
they  say,  if  a  third  person  sets  up  a  claim  which  the  court  cannot  see  to  be  idle 
and  frivolous.  Willes,  J.  Sir  E.  Sugden  goes  a  very  long  way.  He  says, — • 
Vendors  and  Purchasers,  11th  edit.  505, — that,  "to  enable  equity  to  enforce  a 
specific  performance  against  a  purchaser,  the  title  to  the  estate  ought,  like  Caisar's 
wife,  to  be  free  even  from  suspicion  ;  for,  it  would  be  an  extraordinary  proceeding  for 
a  court  of  equity  to  compel  a  purchaser  to  take  an  estate  which  it  cannot  warrant  to 
him.  It  hath,  therefore,  become  a  settled  and  invariable  rule,  that  a  purchaser  shall 
not  be  compelled  to  accept  a  doubtful  title  ;  neither  will  he  be  forced  to  take  an 
equitable  title."  Cockburn,  C.  J.  The  important  question  here  is,  whether  Dr. 
Dawson  would  have  a  right  to  relief  in  equity.]  We  do  not  know  the  circumstances 
under  which  Dr.  Dawson  took  the  conveyance.  [Cockburn,  C.  J.  If  the  slip  of 
ground  in  question  was  included  in  the  description  of  the  lot  bought  by  Dr.  Dawson, 
but  is  not  included  in  the  conveyance  to  him,  there  has  been  a  clear  mistake  in 
carrying  out  the  intention  of  the  parties.]  The  court  has  not  all  the  facts  before  it 
that  a  court  of  equity  would  have.  Besides,  no  equitable  title  will  prevail  against 
[567]  a  bona  fide  purchaser  for  value  without  notice.  In  Story's  Equity  Juris- 
prudence, 6th  edit.,  vol.  i.,  p.  194,  §  165,  it  is  said  :  "In  all  cases  of  mistake  in  written 
instruments,  courts  of  equity  will  interfere  only  as  between  the  original  parties,  or 
those  claiming  under  them  in  privity,  such  as,  personal  I'eprescntatives,  heirs,  devisees, 
legatees,  assignees,  voluntary  grantees,  or  judgment-ci'editors,  or  purchasers  from 
them,  with  notice  of  the  facts.  As  again.st  bona  fide  purchasers  for  a  valuable  con- 
sideration without  notice,  courts  of  equity  will  grant  no  relief,  becauise  they  have  at 
least  an  equal  equity  to  the  protection  of  the  court."  The  contract  here  is  ambiguous  ; 
and  it  is  open  to  explanation  by  parol  evidence.  Then,  the  conduct  of  Dr.  Dawson, 
and  his  delay  in  asserting  his  claim,  if  he  had  it,  estop  him  from  seeking  any  remedy 
in  equity.  The  question  is,  not  whether  the  title  is  such  as  a  court  of  equity  would 
compel  an  unwilling  purchaser  to  take,  but  simply  whether  the  defendant  has  or  has 
not  a  legal  title  to  convey.  That  was  distinctly  laid  down  by  this  court  in  Boi/man 
V.  Gutch,  7  Bingh.  .379,  5  M.  &  P.  222,  where  Tindal,  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  says, — "Whether  a  court  of  ecjuity  would  compel  a  purchasci'  to 
accept  such  a  title,  is  a  question  which  we  are  not  called  upon  to  flctcrminc.  All 
that  we  profess  to  dctciinine  is,  the  legal  construction  of  the  deed,  which  appears  to 
us  to  negative  the  allegation  above  set  forth  in  the  declaration," — that,  at  the  time  of 
the  exposure  of  the  ])roperty  to  .sale,  the  defendant  had  not  a  good  right  or  title  to 
sell  or  assign,  &c.  That  is  controverted  only  by  the  case  of  Jcak'js  v.  Il'hite,  (i  Exch. 
873  :  but,  in  that  case,  Martin,  B.,  diflored  from  the  rest  of  the  court,  and  the  case 
of  Hdijman  v.  Gntch  was  not  referred  to  either  during  the  argument  or  by  the  court  in 
giving  judgment. 

[568]  Harrison  afterwards  referred  to  the  following  authorities, — Sugden's 
Vendors  and  I'lnchascrs,  10th  edit.,  vol.  2,  p.  202,  where  the  learned  author  lays 
down  the  lule  thus:  "After  some  difference  of  opinion,  it  appears  to  l)e  settled,  as, 
no  doubt,  the  rule  should  be,  that,  even  in  a  coui't  of  law,  e<(uitable  objections  to 
a  title  may  enable  a  purchaser  to  resist  a  contract,  or  to  rescind  it," — a  passage 
which  the  learned  author  repeats  in  the  11th  edit.  vol.  i.,  p.  532.  Ilaiilei/  v.  /'c/inll, 
Peake's  N.  P.  C.  131  (2nd  edit.  17S),  where  it  was  held  that  a  man  is  not  oliliged 
to  accept  a  conveyance  where  the  title  is  doubtful;  Lord  Kenyon  .saying, — "When 
a  man  buys  any  commodity,  he  expects  to  have  a  clear  indisputable  title,  and  not  such 
a  one  as  may  be  questionable,  at  least  in  a  court  of  law.  No  man  is  obliged  to  buy  a 
lawsuit."  Lord  St.  Leonard's  Handy  Book,  p.  32,  where  he  speaks  of  oral  corrections 
of  the  particulars  at  the  time  of  sale.  And  Sugden's  Vendors  and  Purchasers,  13th 
edit.   142,  where  it  is  said:  "Equity  corrects  mistakes  and  fraudulent  omissions  in 
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agreements  in  deeds  ;  for,  if  a  mistake  appears,  it  is  as  much  to  be  rectified  as  fraud  ; 
lout  the  difficulty  to  establish  it  is  gi'eat.  Where  it  was  clearly  shewu  that  a  settle- 
ment was  framed  contrary  to  the  intention,  in  consequence  of  a  clerk  mistaking  the 
attorney's  instructions,  the  court  refused  to  rectify  the  settlement,  as  nothing  appeared 
in  writing  under  the  hands  of  the  parties  to  correct  it  by  {Harwood  v.  Il'allace,  cited 
2  Ves.  Sen.  195 ;  Alexander  v.  Crosbie,  Lloyd  &  G.,  Cas.  t.  Sugden,  150  ;  Borers  v.  Earl, 
1  Dick.  291).  But,  whatever  ditflculty  there  may  be  of  admitting  parol  evidence 
singly,  it  is  always  admitted  where  it  is  corroborated  by  other  evidence.  And,  if 
necessary,  an  issue  may  be  directed  to  try  the  fact." 
Cur.  adv.  vult. 

[569]  CocKBURN,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  is  an  action  brought  bv  the  purchaser  against  the  vendor  of  a  house,  to 
recover  the  deposit-money  and  the  expenses  of  investigating  the  title,  on  the  ground 
that  the  defendant  was  unable  to  make  a  good  title  to  a  portion  of  the  premises 
comprised  in  the  contract  of  sale,  viz.  a  stall  adjoining  and  described  as  a  part  of  the 
house. 

The  objection  to  the  title  was,  that  the  stall  had  been  previously  sold  to  a  Dr. 
Dawson  as  part  of  the  adjacent  house,  and  had  been  conveyed  to  him.  A  bill  in 
equit}'  for  a  specific  performance  had  lieen  tiled  by  the  present  defendant,  and  dis- 
missed by  Vice-Chaucellor  Kindeisley,  on  the  ground  that  Dr.  Dawson  had  given 
notice  to  his  defendant  in  equit}'  (the  present  plaintiff)  of  his  claiming  the  stall  as 
part  of  the  house  already  sold  and  conveyed  to  him  ;  and  his  Honor  considei'ed,  on 
perusing  the  oon\'eyance,  that  there  was  reasonable  doubt  whether  the  stall  did  not 
pass  thereby.  It  was  therefore  contended,  that,  according  to  JcakcK  v.  iVhitc,  6  E.\:ch. 
673,  the  plaintiff  was  entitled  to  treat  the  title  as  defective,  and  maintain  this  action. 
In  that  case  it  was  held  by  the  court  of  Exchequer  (Martin,  B.,  dissentiente),  in  an 
action  of  the  same  kind  as  the  present,  that,  where  a  question  arises  between  parties 
about  to  enter  into  the  relation  of  vendor  and  purchaser,  as  to  the  meaning  of  a  good 
or  sufficient  title,  there  must  be  such  a  title  as  a  court  of  equity  would  adopt  as  a 
sufficient  ground  for  compelling  a  specific  performance. 

It  does  not  appear,  however,  that  Boijman  v.  Gidch,  7  Bingh.  379,  5  M.  &  P.  222, 
was  cited  by  either  the  counsel  or  the  court.  In  that  case,  this  court  held,  that,  in 
such  an  action,  the  court  ought  not  to  consider  [570]  whether  the  title  was  of  a 
doubtful  description,  such  as  a  court  of  equity  would  not  compel  an  unwilling  pur- 
chaser to  take,  but  simply  to  determine  whether  the  ^•endor  had  a  good  title  or  not. 

The  point  in  Boijman  v.  Gutch  on  which  the  ability  of  the  vendor  to  make  a  good 
title  depended,  arose  on  the  construction  of  a  deed  ;  and,  if  we  were  to  be  guided  by 
that  case,  and  were  to  decide  the  present  simply  with  reference  to  the  construction  to 
be  put  on  the  terms  of  the  actual  conveyance  to  Dr.  Dawson,  we  should  decide  in 
favor  of  the  defendant,  and  make  the  rule  absolute  to  enter  a  nonsuit ;  for,  although 
we  agree  with  the  Vice-Chancellor  that  a  doubt  may  well  be  entertained  on  the  point, 
yet,  if  we  are  to  express  our  opinion,  it  is  that  the  stall  did  not  pass  by  that  conveyance. 
A  further  question,  however,  was  raised  at  the  trial.  It  appeared  that  the  printed 
particulars  of  sale  by  auction  under  which  Dr.  Dawson  purchased  his  house,  and 
which  were  duly  signed  on  behalf  of  the  vendor  and  purchaser,  described  that  house 
in  such  a  way  as  to  leave  no  doubt  that  the  stall  was  to  form  part  of  it.  And,  if  this 
had  been  merely  so,  we  apprehend  that  a  court  of  equity  would  certainly  reform  the 
conveyance  so  as  to  make  it  duly  etlectuate  the  contract  of  sale  ;  and  that,  consequently, 
there  would  be  a  fatal  impediment  to  the  defendant's  making  a  good  title  to  convey 
it  to  a  subsequent  purchaser. 

But,  at  the  trial,  it  was  asserted,  on  behalf  of  the  defendant,  that,  before  the 
sale  b\'  auction  began  at  which  Dr.  Dawson  bought,  it  was  publicly  announced  in  the 
sale-room  by  the  auctioneer,  that  there  had  been  a  mistake  made  in  the  plan  annexed 
to  the  printed  particulars,  and  that  it  had  been  rectified  by  dotted  lines  made  in  the 
plan,  which  was  exhibited  to  the  company,  and  which  was  again  shewn  to  the  pur- 
[571]-chaser,  and  explained  to  him  before  his  signature  was  taken  by  the  auctioneer. 
This  was  altogether  denied  on  the  pait  of  the  plaintiff" ;  and  the  case  went  on  the 
most  conflicting  evidence  to  the  jury,  who  chose  to  believe  the  witnesses  for  the 
plaintiff",  and  wholly  to  disbelieve  those  for  the  defendant,  and  to  find  as  a  fact  that 
the  alteration  in  the  particulars  of  sale  was  not  pi'oclaimed  at  the  auction,  or  in  any 
way  communicated  to  Dr.  Dawson  or  his  ai^ent. 
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With  respect  to  this  iiiidiiig,  we  were  strongly  urged  to  grant  a  new  trial,  on  the 
ground  that  the  verdict  was  unsatisfactoiy  and  against  the  weight  of  evidence  ;  and, 
certainly,  in  an  ordinary  case,  we  should  have  felt  inclined  to  submit  this  question  of 
fact  to  another  jury.  But,  in  this  case,  we  think  we  ought  not  to  take  such  a  course. 
The  verdict  already  given  at  all  events  demonstrates  that  the  ability  of  the  defendant 
to  make  a  good  title  to  the  stall  depends  on  a  doubtful  i[uestion  of  fact  as  well  as  of 
law.  In  Jeakcs  v.  Jlldte,  6  Exch.  873,  the  question  on  which  the  title  depended  was  a 
question  of  fact,  viz.  whether  the  person  through  whom  the  defendant  claimed  filled 
the  character  of  heir-at-law  to  a  former  proprietor  :  and,  without  giving  any  opinion 
whether  the  test  proposed  by  the  Barons  in  that  case  ought  to  be  adopted  in  all  cases, 
we  agree  with  them  in  thinking,  that,  where  the  title  is  dependent  on  a  question  of 
fact  which  it  is  impossible  to  legard  as  reasonably  certain,  such  a  title  ought  not  to 
be  deemed  a  good  or  sufficient  title  as  between  vendor  and  purchaser.  If  we  should 
hold  that  a  purchaser  in  such  a  case  cannot  treat  the  title  as  insufficient,  and  recover 
back  his  deposit-money,  we  should,  in  effect,  put  him  to  his  election  either  to  forfeit 
his  deposit,  or  (as  Loi-d  Kenyon  expressed  it  in  Hartley  v.  Pelmll,  Peake's  N.  P.  C.  1 78,) 
to  buy  a  lawsuit. 

Supposing  that  a  second  jury  in  this  case  were  to  [572]  find  in  favor  of  the  defen- 
dant, yet  their  verdict  would  not  bind  Dr.  Dawson,  who  might,  perhaps,  after  the 
plaintiff'  had  completed  his  purchase,  file  a  bill  against  him,  and  in  that  suit  establish 
as  a  fact,  in  accordance  with  the  verdict  already  given,  that  the  stall  was  included 
in  the  contract  for  the  sale  of  the  house  between  him  (Dr.  Dawson) and  the  defendant. 

For  these  reasons,  we  think  that  we  ought  not  to  make  the  rule  absolute  either  for 
entering  a  nonsuit  or  for  a  new  trial. 

Kule  discharged. 

End  of  Michaelmas  Term. 


[573]     In  the  Exchequer  Chamber.     Michaelmas  Vacation,  1858. 

Tuff  v.  Wariun.     1858. 

[S.  C.  27  L.  J.  C.  P.  322 ;  5  Jur.  N.  S.  222 ;  6  W.  R.  693.  Considered  and  followed, 
Walton  v.  London,  Brighton  and  South  Coad  Railway,  1866,  H.  i<i  K.  429.  See  Fordham 
V.  London,  Brighton  and  South  Coad  Railway,  18G8-69,  L.  K.  3  C.  P.  374;  L.  R. 
4  C.  P.  619.  Approrcd,  Uwlhy  v.  London  and  North  IVedern  Railwai/,  1875-76,  L.  R. 
10  Ex.  110;  1  App.  Cas.  759.  Discussed,  Stoonivaart  Maatschuppy  Nedcrtand  v. 
Peninstilar  and  Oriental  Steam  Navigatvm  Company,  1880,  5  App.  Cas.  892  ;  Tliu  Vera 
Cruz,  1884,  9  P.  D.  93.  See  The  Berninn,  1887-88,  12  P.  D.  88;  13  App.  Cas.  1. 
Discussed,  Boucher  v.  Clyde  Shipping  C^w/yw/u/,  [1904]  2  I.  R.  133.  Referred  to,  The 
Highland  Loch,  [1911]  P.  269;  [1912]  A.  C.  312.] 

In  an  action  to  recover  damages  for  an  injury  occasioned  by  a  collision  between  two 
vessels, — Hekl  by  the  E.xchcquer  Chamber,  that  the  projx'r  (|uesti()n  for  the  jury  is, 
whether  the  damage  was  occasioned  entirely  by  the  negligence  or  inipioper  conduct 
of  the  defendant,  or  whether  the  plaintiff'  liim.self  so  far  contributed  to  the  misfortune 
by  his  own  negligence  or  want  of  ordinary  aiul  common  care  and  caution,  that,  but 
for  such  negligence  or  want  of  ordinary  eaie  and  caution  on  his  part,  the  misfortune 
would  not  have  happened  :  in  the  first  case,  the  plaintiff'  would  be  entitled  to  lecover  ; 
in  the  latter  not,  .is,  but  for  his  own  fault,  the  misfortune  could  not  have  happened. 
— Merc  negligence  or  want  of  ordinaiy  care  or  caution  will  not,  however,  disentitle 
the  plaintiff'  to  recover,  unless  it  be  such,  that,  but  for  that  negligence  or  want 
of  ordinary  care  arid  caution,  the  niisfortmie  could  not  have  ha])peMod  ;  nor  if  the 
defendant  might  by  the  exercise  of  care  on  his  [i.-irt  have  a\oi(lcil  the  con.sei|Uences 
of  the  neglect  oi-  carelessness  of  the  plaintiff'. — The  plaintiff's  compliance  with  the 
regulations  of  the  17  it  18  Viet.  c.  lot,  ss.  296,  2!)8,  as  to  porting  his  helm,  iV;c.,  is 
not  in  such  a  case  a  condilion  |]r(H'(M|(Mit  to  his  i-iglit  to  I'ccovcr. 

This  was  an  appeal  from  a  decision  of  the  couit  of  Common  I'leas  discharging  a  rulo 
for  a  new  trial  (moved  on  the  ground  of  misilircc'tion  .ind  that  the  vcnlict  was  against 
evidence)  in  an  acticni  against  the  defendant,  a  Trinity   House  pilot,  (or  negligently 
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navigating  a  steam-vessel  called  the  "  Celt "  in  the  river  Thames,  and  running  against 
and  damaging  the  plaintiff's  barge,  the  "  Nancy." 

The  cause  was  tried  before  AVilles,  J.,  at  the  sittings  in  London  after  Hilary  Term, 
1857,  when  a  verdict  was  found  for  the  plaintiff  for  1061.,  being  the  amount  of  the 
penalty  of  the  bond  given  by  the  defendant  and  the  sum  payable  to  him  for  pilotage 


in  respect  of  the  voyage  on  which  he  was  at  the  time  engaged  as  pilot. 
At  the  time  the  collision  took  place,  the  "  Nancy  "  was  sailing 


^  down  the  river  with 
a  fair  wind  ;  and  the  "  Celt "  was  steaming  up  the  river. 

From  the  evidence  of  the  plaintiti's  witnesses,  it  appeared  that  there  were  only 
two  persons  on  board  the  [574J  "  Nancy,"  one  of  whom  was  occupied  in  washing  the 
deck,  and  the  other  steering, — the  latter  being  in  such  a  position  as  not  to  be  able  to 
see  ahead  (the  sail  being  in  the  way)  without  stooping,  that  he  had  seen  the  "  Celt " 
when  more  than  half  a  mile  oft',  as  he  stated,  on  the  south  side  of  the  river,  and 
that  when  he  so  saw  her  there  was  no  likelihood  of  her  coming  into  collision  with  the 
barge  ;  that  he  had  not  seen  her  again  until  just  before  the  collision,  when  he  .said 
he  poited  his  helm,  but  that  it  was  then  too  late  to  alter  the  course  of  the  barge. 
He  stated,  that,  if  he  had  seen  the  steamer  a  few  minutes  before,  he  should  have 
ported  his  helm,  but  that  he  should  not  have  avoided  the  collision  by  porting  his 
helm  five  minutes  before  ;  and  that  there  was  plenty  of  room  on  each  side  for  the 
steamer  to  pass. 

Two  seamen  who  were  in  another  vessel  were  called  by  the  plaintiff,  and  stated 
that  the  "  Celt "  was  about  the  middle  of  the  river,  but  nearer  to  the  north  than  to 
the  south  shore  ;  that  the  "  Celt  "  and  the  "  Nancy  "  were  for  a  quarter  of  a  mile  or 
more  before  the  collision  in  a  direct  line  ;  that  the  "  Celt "  did  not  port  her  helm ; 
and  that  there  was  no  difficulty  in  the  steamer  passing  the  "  Nancy  "  on  either  side. 

On  the  part  of  the  defendant,  witnesses  were  called  to  prove  that  the  defendant 
was  only  one  fourth  of  the  width  of  the  river  from  the  north  bank  of  the  river  ;  that 
he  was  keeping  a  look-out,  and  that  he  could  not  see  whether  any  one  was  looking 
out  on  the  barge  ;  that,  several  minutes  before  the  collision,  he  directed  the  helm  of 
the  "  Celt "  to  be  ported,  and  that  this  direction  was  obeyed  ;  that  this  was  done  in 
time  to  avoid  the  collision,  had  the  "  Nancy  "  at  the  same  time  ported  her  helm  also, 
or  if  she  had  even  kept  on  her  course  ;  but  that  her  steersman  had  starboarded  his 
helm  instead  of  porting  it. 

A  number  of  pilots  were  called  for  the  purpose  of  [575]  proving  that  the  defen- 
dant acted  pioperl}'  under  the  circumstances  of  the  case  :  and  they  stated  that  they 
thought  it  would  be  the  duty  of  the  defendant  to  port  his  helm  :  and  two  of  them 
said  that  it  was  the  duty  of  the  defendant  to  port  his  helm,  whatever  the  consequences 
might  be. 

In  his  summing-up  the  learned  judge  told  the  jury  that  the  plaintiff  was  not 
entitled  to  recover  if  it  was  an  accident,  or  if  the  plaintiff  by  his  negligence  had 
directly  contributed  to  the  accident ;  and  that,  if  the  injury  was  occasioned  by  the 
negligence  of  both  parties,  the  plaintiff"  had  no  remedy  :  and  he  asked  the  jury 
whether  they  thought  the  absence  of  look-out  was  an  act  of  negligence  on  the  part  of 
the  plaintiff';  and,  if  so,  they  would  have  to  take  it  into  consideration  in  deciding 
whether,  notwithstanding  that,  the  defendant  was  liable  :  and  he  further  told  them, 
that,  if  the  parties  on  one  vessel  had  a  look-out,  and  still  persisted  in  a  course  which 
would  inflict  an  injury,  then  they  were  liable,  though  there  was  no  look-out  on  the 
other  vessel,  for  that  would  not  be  the  direct  cause  of  the  injury  :  and  he  referred  to 
the  case  of  Darks  v.  Mann,  10  M.  &  W.  546,  by  way  of  illustration.  The  learned 
judge  further  told  the  jury,  that,  if  they  thought  the  accident  had  been  partly  caused 
by  the  plaintiff''s  own  negligence,  they  should  ffnd  for  the  defendant ;  but  that,  if  they 
thought  the  barge  was  injured  by  the  negligence  of  the  defendant,  and  that  the 
negligence  of  the  plaintiff'  did  not  directl}^  contribute  thereto,  the  plaintiff'  was  entitled 
to  recover. 

In  the  following  Easter  Term,  a  rule  was  obtained  on  the  part  of  the  defendant 
calling  upon  the  plaintiff'  to  shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  learned  judge  had  misdirected  the  jury,  in  this,  that  the  ought  to  ha\-e 
told  them,  that,  if  the  plaintiff'  by  his  negligence  contributed  to  the  occa-[576]-sioning 
of  the  accident,  he  could  not  recover,  whether  he  contributed  directly  or  indirectly  ; 
and  that,  even  assuming  negligence  on  the  defendant's  part,  the  plaintiff'  could  not 
recover,  if  he  might  by  the  exercise  of  ordinary  care  have  avoided  the  consequences  of 
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the  defendant's  negligence  ;  and  that  he  should  further  have  told  the  jury,  that,  if  the 
plaintitt'  failed  to  comply  with  the  statutory  rule  relative  to  porting  his  helm,  whether 
his  failure  to  do  so  arose  from  his  not  looking  out  or  from  other  causes,  and  such 
failure  either  directly  or  indirectly  contributed  to  the  collision,  he  could  not  lecover. 

Cause  was  shewn  against  this  rule  in  Trinity  Term,  1857,  and  the  rule  was  dis- 
charged ;  but  leave  was  given  to  the  defendant  to  appeal,  pursuant  to  the  35th  section 
of  the  Coiumon  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  Videante,  vol.  ii., 
p.  7 10. 

If  the  court  should  be  of  opinion  that  the  objections  made  to  the  ruling  of  the 
learned  judge  are  unsustainable,  the  judgment  below  is  to  stand  :  if  not,  the  judgment 
below  is  to  be  reversed,  and  a  new  trial  ordered. 

The  case  was  argued  on  the  10th  of  May,  1858,  before  Wightman,  .'.,  Erie,  J., 
Crorapton,  J.,  Watson,  B.,  Eramwell,  B.,  and  Channell,  B. 

Collier,  Q.  C.  (with  whom  was  Digby  Seymour),  for  the  defendant  (a).     The  296th 
sect,  of  the  Merchant  Ship-[577]-ping  Act,  17  &  18  Vict.  c.  104,  enacts,  that  "when- 
ever any  .ship,  whether  a  steam  or  sailing  ship,  proceeding  in  one  direction,  meets 
another   ship,  whether  a  steam  or  sailing  ship,  proceeding  in  another  direction,  so 
that,  if  both  ships  were  to  continue  their  respective  courses,  they  would  pass  so  near 
as  to  involve  any  risk  of  a  collision,  the  helms  of  both  ships  shall  be  put  to  port,  so  as 
to  pass  on  the  port  side  of  each  other ;  and  this  rule  shall  be  obeyed  by  all  steam-ships 
and  by  all  sailing  ships  whether  on  the  port  or  starboard  tack,  and  whether  close- 
hauled  or  not,  unless  the  circumstances  of  the  case  are  such  as  to  render  a  departure 
from  the  rule  necessary  in  order  to  avoid  immediate  danger,  and  subject  also  to  the 
pi'oviso  that  due  regard  shall  be  had  to  the  dangers  of  navigation,  and,  as  regards 
sailing  ships  on  the  starboard  tack  close-hauled,  to  the  keeping   such    ships    under 
command."     The  297th  section  enacts,  that  "every  steam-ship,  when  navigating  any 
narrow  channel,  shall,  whenever  it  is  safe  and  practicable,  keep  to  that  side  of  the 
fair-way  oi-  mid  channel  which  lies  on  the  starboard  side  of  such  steam-ship."     And  the 
298th  section  enacts,  that,  "  if,  in  any  case  of  collision,  it  appears  to  the  court  before 
which  the  case  is  tried  that  such  collision  was  occasioned  by  the  non-observance  of  any 
rule  for  the  exhibition  of  lights  or  the  use  of  fog-signals  issued  in  pursuance  of  the 
powers  hereinbefore  contained  (s.  295)  or  of  the  foregoing  rule  as  to  the  passing  of 
steam  and  sailing  ships  (s.  296)  or  of  the  foregoing  rule  as  to  a  steam-ship  keeping  to 
that  side  of  a  narrow  channel  which  lies  on  the  starboard  side  (s.  297),  the  owner  of 
the  ship  by  which  such  rule  has  been  infiinged,  shall  [578]  not  be  entitled  to  recover 
any  recompense  whatever  for  any  damage  sustained  by  such  ship  in  such  collision, 
unless  it  is  shewn  to  the  satisfaction  of  the  court  that  the  circumstances  of  the  ease 
made  a  departure  from  the  rule  necessary."     It  is  clear  from  the  evidence  that  the 
collision  in  this  case  was  occasioned  by  the  "  Nancy's"  men  not  seeing  the  position  of  the 
"  Celt,"  and  not  porting  her  helm  until  too  late  to  avoid  it.    The  jilaintitF's  own  evidence 
shews  that  there  was  manifest  negligence  on   his   part.     [Wightman,  J.     The  only 
(piestion  we  have  to  consider  is,  whether  the  summing-up  was  correct.]     The  learned 
judge  should  have  told  the  jury,  that,  if  the  plaintill   by  the  exercise  of  ordin.ary 
care  on   his  part  could  have  avoided  the  collision,  he  was  not  entitled  to  recover, 
and  that  the  evidence  shewed  an  entire  absence  of  due  care  on  his  part.     The  law 
upon  this  subject  wiis  very  much  considered  in   Ihdlcrjidd  v.  Forrester,  11  East,  60; 
speaking  of  which  ease,  Parke,  B.,  in  Bri/lyc  v.   The  Grand  Jttndiou  Hailwaij  Compawj, 
'i  M.  k  \\ .  244,  says, — "The  law  is  laid  down  with  perfect  correctness  in  the  case  of 
Jhiltrrjielil  V.  Fwrvster ;  and  that  rule  is,  tl)at,  although  there  may  have  been  negligence 
on  the  part  of  the  plaintiH',  yet,  unless  he  might,  liy  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  negligence,  he  is  entitled  to  recover :  if 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"That,  if  the  plaiTitifl"s  negligence  contributed  to  tiie  .iccident,  whether  iu^  con- 
tributed directly  or  indirectly,  the  plaintill'  was  not  entitled  to  recover:  That,  even 
assuming  negligence  on  the  defendant's  part,  the  plaintill'  was  not  entitled  to  recover, 
if  by  ordinary  care  he  might  have  avoided  the  consof|uenccs  of  the  defendant's 
negligence  :  That,  if  the  accident  arose  directly  or  indirectly  from  the  plaintill's  barge 
disolieying  the  statutory  regulations,  the  plaintiH'  was  not  entitled  to  recover:  And 
that  the  learned  judge  ought  to  have  so  directed  the  jury." 

C.  P.  XIX.— 8* 
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by  ordinary  care  he  mij<ht  have  avoided  them,  he  is  the  author  of  his  own  wrong." 
That  viras  followed  by  Uwiies  v.  Mann,  10  M.  &  \V.  546,  where  the  same  learned  judge 
says:  "It  appears  to  nie  that  the  correct  rule  concerning  negligence  is  laid  down  in 
Bridge  v.  The  Grand  Juudian  Eailwai/  Oomjjany,  namely,  that  the  negligence  which  is  to 
preclude  a  plaintiff  from  recovering  in  an  action  of  this  nature,  must  be  such  as  that 
he  could  by  ordinary  care  have  avoided  the  consequences  of  the  defendant's  negli- 
gence."    That   case   {Uavkn   v.    Maun)    is   supportable  on  this   ground,  that,  [579] 
although  the  plaintiff  was  guilty  of  negligence  in  tethering  the  donkey  and  leaving  it 
on  the  highway,  he  had  no  control  over  it  at  the  time,  so  as  to  be  able  by  the  e.xerci.se 
of  ordinaiy  caie  to  avoid  the  injury.     This  is  not  the  case  of  a  barge  moored  in  the 
river,  but  of  a  vessel  navigated  by  pei'sous  who  may  be  presumed  to  know  the  statutory 
regulations,  and  of  whom  it  may  fairly  be  assumed  that  they  will  obev  them.     The 
rule  of  law  is  also  athrmed  in  Clat/ards  v.  IMhkk,  12  Q.  B.  439,  where  it  was  laid 
down,  that,  in  an  action    for   damage   occasioned  b\'  the  defendant's  negligence,  a 
material  question  is,  whether  or  not  the  plaintiff  might  have  escaped  the  damage  by 
ordinary  care  on  his  own  part :  but  the  defendant  is  not  excused  merely  because  the 
plaintiff'    knew    that   some   danger   existed    through    the    defendant's    neglect,    and 
voluntarily  iucuired  such  danger  :  the  amount  of  danger,  and  the  circumstances  which 
led  the  plaintiff  to  incur  it,  are  for  the  consideration  of  the  jur^'.     That  question  w;is 
not  at  all  submitted  to  the  jury  here.     [Wightman,  J.     The  plaintiff  may  have  been 
guilty  of  some  negligence,  and  still  it  may  not  have  contributed  to  the  loss.]     It 
should  have  been  left  to  the  jury  to  say  whether  the  plaintiff  had  been  guilty  of 
negligence  ;  and  that  would  in  a  great  measure  be  determined  by  the  consideration 
whether   he  could   by   the    e.xereise   of   ordinary    care    have   avoided    the   accident. 
[Wightman,  J.     Even  though  it  was  impossible  that  that  negligence  could  have  con- 
tributed to  the  accident !     Watson,  B.      The  usual  way  of  leaving  such  a  question,  I 
believe,  has  been, — Was  the  plaintiff'  guilty  of  negligence  1  and,  did  that  negligence 
contribute  to  the  injury  complained  of  .'J    This  is  not  a  case  of  antecedent  negligence  on 
one  side  or  the  other,  but  of  concurrent  negligence  on  the  part  of  both.     The  plaintiff' 
was  not  entitled  to  ieco\  ei',  if  he  might  by  the  exercise  of  ordinary  cai-e  have  avoided 
the  collision.     [580]  The  next  (juestion  is,  whether  the  leai-ned  judge  ought  not  to 
have  told  the  jury,  that,  if  the  plaintiff  failed   to  comply  with  the  statutory-  rule 
relative  to  porting  his  helm,  whether  his  failure  to  do  so  arose  from  his  not  looking 
out  or  from  other  causes,  and  such  failure  either  directly  or  indirectly  contributed  to 
the  collision,  he  could  not  recover.     The  effect  of  the  regulations  was  considered  in 
Dowdl  \.   The  General  Steam-Nai'kjatiou  Com]janij,  5  Ellis  A  B.  19.5,  where  it  was  held 
that  a  plaiutifl  cannot  recover  at  law  for  mischief  done  to  his  ship  by  its  being  struck 
by  the  defendant's  ship,  in  consequence  of  the  latter  being  improperly  managed,  if 
it  appear  that  the  plaintiff's  ship  was  improperly  managed,  and  that  such  improper 
management  directly  contributed  in  any  degree  to  the  accident,  however  much  the 
defendant  may  also  be  in  fault ;  though,  if  there  be  negligence  on  the  part  of  the 
plaintiff  only  remotely  connected  with  the  accident,  the  question  is  whether  the  defen- 
dant by  ordinaiy  care  and  skill  might  have  avoided  the  accident.     So,  in  Morrison 
y.   The  General  iSteani-Xaciijatmi  CoinjjaHij,  8  Exch.    733,  it  was   held,  that,  where  a 
vessel  through  sheer  negligence  injures  another  vessel  by  running  her  down  at  night, 
the  mere  fact  that  the  injured  vessel  was  at  the  time  guilty  of  an  infringement  of  the 
Admiralty  regulations,  by  not  exhibiting  a  light,  affords  no  justitication  under  the  act, 
where  the  absence  of  the  light  does  not  in  any  way  contribute  to  the  accident.     In 
irhittel  v.  Crawford,  27  Law  Times,  223,  2  .Jurist,  N.  S.  742,  Crowder,  J.,  in  his  sum- 
ming-up, referred  to  the  14  &  15  Vict.  c.  79,  s.  26,  and  the  Admiralty  regulations,  and 
told  the  jury,  that,  if  they  thought  the  collision  was  occasioned  wholly  or  in  part  by  the 
non-observance  by  the  plaintiff's  brig  of  the  regulations  as  to  placing  a  light  at  the  mast- 
head, the  defeni'.ant  was  entitled  to  a  verdict :  and  the  Exchequer  Chamber  held  the 
ruling  good.     In  [581]  the  case  of  2'he  Mangerton,  2  Jurist,  N.  S.  620,  Dr.  Lushington 
lays  it  down  that  "  both  parties  are  bound  to  act  on  the  presumption  that  the  statute 
must  and  will  be  obeyed.    The  vessel  approaching  is  justified  in  supposing  that  the  other 
will  obey  the  statute."     So,  in  Fennall  v.  Garner,  1  U.  &  M.  21,  Bayley,  B.,  says  :  "  The 
rule  is,  that  the  plaintiff  could  not  recover,  if  his  ship  were  in  any  degree  in  fault  in  not 
endeavouring  to  prevent  the  collision.     Here,  the  plaintiff'  had  a  right  to  presume  that 
the  defendant  s  .ship  would  do  what  she  ought  to  do."     In  this  case,  it  was  quite  clear 
that  the  plaintifi'  kept  no  look-out,  and  that  he  was  guilty  of  negligence  :  as  to  that 
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there  was  no  conflict  of  evidence.  [Wightnian,  J.  We  ha\c  nothing  to  do  with  the 
evidence.  The  (juestion  is,  whether  the  direction  of  my  Brother  Willes  was  correct 
in  point  of  law.  The  main  objection  here  seems  to  be  the  use  of  the  word  "  dii'ectly." 
If  by  the  e.xercise  of  ordinary  care  the  plaintifl'  might  have  prevented  the  injury,  he 
contributes  to  it,  and  therefore  cannot  recover.  Cromjjton,  .).  The  plaintiff'  cannot 
by  his  negligence  cast  upon  the  defendant  the  necessity  of  using  extraordinary  care. 
It  is  not  enough  to  say  that  the  defendant  has  been  negligent:  but  it  is  no  answer  to 
say  that  the  plaintiti'  has  Ijeen  negligent  also,  unless  j'ou  go  on  to  shew,  that,  but  for 
the  plaintiff's  negligence,  the  accident  would  not  have  happened,  or  might  have  been 
avoided.]  Keferring  to  the  argument  that  the  omission  to  exhibit  a  light,  in  obedi- 
ence to  the  Admiralty  regulations,  was  the  proximate  cause  of  the  collision.  Lord 
Campbell,  in  Dourll  v.  The  General  Sham-Natigaiion  Comjjainj,  .">  lillis  &  B.  19.j,  says: 
"  If  it  is  a  proximate  cause  of  the  collision,  however  much  the  steamer  might  be  in 
fault,  this  action  cannot  be  maintained.  According  to  the  rule  which  prevails  in  the 
court  of  Admiralty,  in  a  case  of  collision,  if  both  ves.sels  are  in  fault,  the  loss  is  equally 
[582]  divided  :  but,  in  a  court  of  common  law,  the  plaintiti'  has  no  remedy  if  his 
negligence  in  any  degree  contributed  to  the  accident.  In  some  cases,  there  may  have 
been  negligence  on  the  part  of  a  plaintifT  remotely  connected  with  the  accident ;  and, 
in  these  cases,  the  question  arises,  whether  the  defendant  by  the  exercise  of  ordinaiy 
care  and  skill  might  have  avoided  the  accident,  notwithstanding  the  negligence  of  the 
plaintiff,  as  in  the  often-quoted  donkey  case,  Dadesv.  Mann,  10  M.  ifc  W.  SiG.  There, 
although  without  the  negligence  of  the  plaintiff  the  accident  could  not  have  happened, 
the  negligence  is  not  supposed  to  have  contributed  to  the  accident,  within  the  rule 
upon  this  subject ;  and,  if  the  accident  might  have  been  avoided  by  the  exercise  of 
ordinary  care  and  skill  on  the  part  of  the  defendant,  to  his  gi'oss  negligence  it  is 
entirely  ascribed,  he  and  he  only  proximately  causing  the  loss."  Upon  the  whole, 
it  is  submitted  that  the  learned  judge  erred  in  omitting  to  draw  the  attention  of  the 
jury  to  that  which  all  the  authorities  shew  to  have  been  the  main  and  substantial 
question  between  the  parties,  viz.  whether  the  plaintiff  by  the  exercise  of  ordinaiy 
care  and  diligence  might  have  avoided  the  collision,  and  al.so  in  omitting  to  tell  them, 
that,  by  his  failure  to  observe  the  statutory  regulations,  he  himself  was  contriljutory 
to  the  loss. 

J.  Wilde,  <.^.  G.  (with  whom  was  Honyman),  contra  ((().  [583]  The  sununing-up 
of  the  learned  judge  was  perfectly  luiexceptionaljle.  In  substance,  he  tells  the  jury 
that  the  plaintiH'  is  not  entitled  to  reco^'er  if  he  by  his  negligence  directly  contril)uled 
to  the  accident,  or  if  the  injury  was  occasioned  by  the  negligence  of  both, — that,  if 
they  thought  the  al)sence  of  look-out  was  an  act  of  negligence;  on  the  part  of  the 
plaintill,  they  must  take  that  into  consideiation  in  deciding  whether,  notwithstanding 
that,  the  defendant  was  liable, — that,  if  the  parties  on  one  vessel  had  a  look  out,  and 
still  persisted  in  a  course  which  would  inflict  an  injury,  they  were  liable  though  there 
was  no  look-out  on  the  other  vessel,  for  that  (the  want  of  look-out  on  the  last- 
mentioned  vessel)  would  not  be  the  direct  cause  of  the  injury  :  and  he  concludes  by 
saying,  that,  if  the  jury  thought  the  accident  had  been  pajtly  caused  by  the  plaintill's 
own  negligence,  they  should  lind  for  the  defendant  ;  Init  that,  if  they  thought  the 
barge  was  injured  by  the  negligence  of  the  defendant,  and  that  the  negligence  of  the 
plaintiff  did  not  directly  contribute  thereto,  the  plaintiff  was  entitled  to  reco\er.  If 
there  has  been  an  antecedent  act  of  negligence  in  the  one  i)arty,  the  (picstion  arises 
whether  the  other  might  not  by  the  exercise  of  ordinary  c;ii'e  and  skill  have  avoided 
the  consequences.  For  instance,  a  man  lies  down  to  sleep  on  a  highway  :  that  is  an 
antecedent  act  of  negligence  on  his  pait;  but  it  will  not  justify  another  in  negligently 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 
"That  negligence  on  the  part  of  a  plaintiff  does  not  disentitle  him  to  recover, 
unless  such  negligence  directly  contributes  to  the  accident :  Tiiat,  unless  the  negligenco 
of  the  plaintilf  occasions  the  accident,  wholly  or  in  part,  it  forms  no  answer  to  tiio 
plaintiff's  claim  :  That  the  statute  17  k.  18  \'ict.  c.  lO-l,  s.  21J.S,  inlioducod  no  change 
into  the  law,  but  was  a  mere  parliamentaiy  recognition  of  the  common-law  rule  :  That 
the  learned  judge  did  substantially  leave  to  the  jury  the  (luestion  whether  by  the 
exercise  of  ordinary  care  the  accident  might  have  liecn  avoided  ;  And  that,  upon  tiie 
proper  construction  of  the  statute,  the  plaintilf's  coni])liance  with  the  rule  rel.ilive  to 
porting  his  helm,  was  not  a  condition-precedent  tn  his  right  to  re(^o\er." 


236  TUFF   V.  WARMAN  5  C.  E.  (N.  S.)  584. 

di'iving  over  him.  The  re.-il  question  in  these  cases  is, — was  the  injury  brought  about 
by  the  [584]  negligence,  direct  or  indirect,  of  the  plaiutift?  If  it  was,  he  is  not 
entitled  to  recover.  [Watson,  B.  The  solution  of  that  question  must  depend  upon 
the  view  which  the  jury  may  take  of  the  evidence.  In  Morrison  v.  The  General  Sieum- 
Narigutioii  Com^ianij,  8  Exch.  733,  the  Lord  Chief  Baron  says:  "The  point  I  left  to 
the  jury  involved  the  question  whether  he  himself  did  not  contribute  to  the  accident 
bv  his  own  carelessness.  We  are  clearly  of  opinion  that  no  change  in  the  law  has 
been  effected  by  this  regulation  of  the  Admiralty  ;  liut  that  persons  in  navigating 
their  vessels  are  still  liound  to  keep  a  look  out,  just  as  they  were  before  these  regula- 
tions were  made  ;  and,  if  it  could  be  clearly  made  out  that  a  vessel  having  no  light 
had  been  run  down  by  another  from  sheer  carelessness  and  negligence  in  not  keeping 
a  good  look-out,  we  agree  with  Mr.  Watson  in  thinking  that  in  such  a  case  the  plaiu- 
tift' would  have  had  a  right  to  compensation  from  the  defendants."  In  U'hittel  v. 
Crawford,  Coleridge,  J.,  says:  "The  alleged  ground  of  appeal  is,  misdirection  of  the 
judge  ;  but  his  direction  to  the  jury  is  in  the  very  words  of  the  statute.  If  they 
thought  the  collision  was  occasioned  wholly  or  in  part  by  non-observance  by  the  plain- 
tiff" of  the  Admiralty'  regulations,  that  then  the  defendant  was  entitled  to  the  verdict." 
That  was  the  substance  of  the  direction  here.  The  jury  were  told  that  they  must 
find  for  the  defendant  if  they  thought  the  accident  was  partly  caused  by  the  plaintiff's 
own  negligence.  The  word  "  directly "  was  not  used  as  contradistinguished  from 
"indirectly."  The  jury  had  already  been  instructed  as  to  the  sense  in  which  that 
expression  was  to  be  understood.  [Crompton,  J.  The  word  "contribute"  is  a  very 
unsafe  word  to  use  :  it  is  much  too  loose.] 

Colliei',  in  reply.  From  beginning  to  end,  the  sum-[585]-ming  up  of  the  learned 
judge  was  eminently  calculated  to  divert  the  minds  of  the  jury  from  the  real  question 
they  were  to  consider. 

Cur.  adv.  vult. 

WiGHTMAN,  J.,  now  delivered  the  judgment  of  the  court: — 

It  appears  to  us  that  the  proper  question  for  the  jury  in  this  case,  and  indeed  in 
all  others  of  the  like  kind,  is,  whether  the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defendant,  or  whether  the  plaiutift'  himself  so 
far  contributed  to  the  misfortune  by  his  own  negligence  or  want  of  ordinary  and 
common  care  and  caution,  that,  but  for  such  negligence  or  want  of  ordinary  care  and 
caution  on  his  part,  the  misfortune  would  not  have  happened.  In  the  Hrst  case,  the 
plaiutift'  would  be  entitled  to  recover,  in  the  latter  not ;  as,  but  for  his  own  fault,  the 
misfortune  would  not  have  happened.  Mere  negligence  or  want  of  ordinary  care  oi' 
caution  would  not,  however,  disentitle  him  to  recover,  unless  it  were  such,  that,  but 
for  that  negligence  or  want  of  ordinary  care  and  caution,  the  misfortune  could  not 
have  happened ;  nor,  if  the  defendant  might  by  the  exercise  of  care  on  his  part  have 
avoided  the  consequences  of  the  neglect  or  carelessness  of  the  plaiutift". 

This  appears  to  be  the  result  deducible  from  the  opinion  of  the  judges  in  Batler- 
Jiekl  V.  Forreder,  II  East,  60,  Brkli/e  v.  The  G-rand  Jundiou  Railway  Couipany,  3  M.  & 
W.  246,  Davies  v.  Mann,  10  M.  &  W.  548,  and  Dowell  v.  llie  General  Steam- Navigation 
Comjiany,  5  Ellis  &  B.  206. 

In  the  present  case,  the  main  objection  taken  to  the  summing-up  was,  that  the 
judge  left  to  the  jury  whether  the  plaiutift'  bv  his  negligence  "  directly  "  contributed 
to  the  misfortune ;  and  it  was  contended,  for  [586]  the  defendant,  that,  whether  he 
dii'ectly  or  indirectly  contributed,  was  immaterial,  if  he  contributed  to  it  by  his 
negligence  at  all.  But  the  direction  to  the  jury  must  have  reference  to  the  evidence 
in  the  case  ;  and,  taking  the  whole  summing-up  together,  in  connection  with  the 
evidence,  we  do  not  think  that  the  jury  could  have  been  misled  by  the  use  of  the 
word  "directly."  The  learned  judge  told  the  jury,  that,  if  the  absence  of  a  look-out 
was  negligence  on  the  part  of  the  plaiutift',  still,  if  the  defendant  also  had  a  look-out, 
and  nevertheless  persisted  in  a  course  that  would  inftict  an  injuiy,  he  would  be  liable, 
though  the  plaiutift"  had  no  look-out ;  for  that  neglect  of  the  plaintift"s  would  not  be 
the  direct  cause  of  the  injury,  that  is  to  say,  would  not  be  a  cause  without  which  the 
injury  would  not  have  happened. 

In  this,  which  seems  to  be  the  obvious  sense  in  which  the  word  "  direct "  was  used, 
we  do  not  think  there  was  any  misdirection  ;  and,  in  other  respects,  the  summing-up 
does  not  appear  to  ))e  objectional)le,  according  to  the  rules  to  be  adduced  from  the 
authorities  referred  to. 
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Upon  the  whole,  then,  we  are  of  opinion  that  the  judgment  should  be  affirmed. 
Judgment  affirmed. 

[587]     .Smith  v.  Lindo.     18.58. 

[S.  C.  27  L.  J.  C.  P.  3.3.5  ;  4  Jur.  N.  S.  974 ;  6  W.  R.  748.] 

Although  an  unlicensed  person  who  assumes  to  act  as  a  bi'oker  (in  Loudon)  in  the 
buying  of  shares  in  a  public  company  is,  by  reason  of  the  statute  6  Ann.  c.  16, 
incapacitated  from  suing  for  commission, — Held,  by  the  Exchequer  Chamber, — dis- 
sentiente,  Crompton,  .T., — that  he  may  still  recover  nione}'  which  by  the  usage  of 
the  share-market  he  has  been  oliliged  to  pay  to  the  seller  as  the  price  of  the  shares ; 
there  being  nothing  to  shew  that  the  payment  was  made  in  pursuance  of  any  illegal 
contract,  or  that  it  was  a  necessary  part  of  the  duty  of  a  broker,  as  such,  to  pay 
the  money. 

This  was  an  action  for  money  payable  for  work  done  by  the  plaintiff'  for  the 
flefendant,  at  his  request,  as  a  broker,  and  for  fees  clue  and  of  right  payable  by  the  defen- 
dant to  the  plaintift"  in  respect  thereof;  and  for  scrip  and  shares  sold  and  delivered 
by  the  plaintitl'  to  the  defendant ;  for  money  paid  ;  and  for  money  found  to  be  due  on 
accounts  stated.  There  was  also  a  special  count  which  stated  that  the  defendant 
I'etained  and  emploj'ed  the  plaintiff',  or  such  broker  as  aforesaid,  to  purchase  for  the 
defendant  certain  scrip-certificates  of  shai'es  on  the  London  Stock-Exchange,  to  be 
paid  for  by  the  defenilant  on  the  then  next  settling-day  on  the  .said  exchange,  for 
reward  to  the  plaintitt';  and  the  defendant,  on  such  retainer,  authorized  and  requested 
the  plaintiff'  to  purchase  the  said  scrip  according  to  the  usual  terms  of  the  said 
exchange,  one  of  such  terms  being,  that,  in  the  event  of  the  shares  not  being  paid 
for  at  the  time  fixed  for  payment  by  the  contract  of  purchase,  the  purchaser's  broker 
should  be  liable  to  indemnify  the  seller  in  respect  of  such  default ;  that  the  defendant, 
on  such  retainer,  agreed  to  save  the  plaintiff'  harmless  in  respect  of  such  liability  ; 
that  the  plaintiff  accepted  such  retainer,  and  did  purchase  the  said  scrip  for  the 
defendant  on  the  said  exchange,  to  be  paid  for  on  the  .said  day,  and  on  the  terms 
aforesaid  ;  and  that  the  defendant  did  not,  when  the  said  day  of  payment  (which  had 
elapsed)  ari'ived,  save  harmless,  noi'  had  he  since  saved  harmless,  the  plaintitl'  in  the 
premises,  but  the  defendant  made  default  in  the  payment  for  the  said  scrip,  whereby 
the  plaintiff  became  liable  to  the  said  seller  as  aforesaid,  and  the  said  seller  had  sued  and 
recovered  judgment  against  [588]  the  plaintiff  in  respect  of  the  plaintiff's  .said  liability, 
and  the  plaintill  had  thereby  beiMi  put  to  heavy  expenses  and  liabilities. 

The  defenilant  pleaded,  amongst  other  pleas, — fourthly,  to  the  last  count,  as  to 
so  much  of  the  residue  of  the  declaration  as  related  to  woik  alleged  to  have  been 
done  and  money  alleged  to  have  been  paid  by  the  plaintiff  for  the  defendant,  that  the 
.said  work  alleged  to  have  been  done  by  the  plaintitl'  for  the  defendant  was  done  by 
the  ])laintiff  within  the  city  of  London,  as  a  broker  for  the  defendant,  that  is  to  say, 
in  and  about  the  purchasing  and  bargaining  and  making  contiacts  for  the  pin-chase 
for  and  on  liehalf  of  the  flefendant  of  divers  sci'ip-certiticates  [lurchased  by  the  plaintiff 
for  tiie  defendant  in  a  certain  jiulilic  company  ;  that  the  said  money  alleged  to  have 
been  paid  by  the  plaintiff  for  the  defendant  was  money  paid  l;y  the  plaintiff  within 
the  said  city  of  London,  as  such  broker  as  aforesaid,  as  the  price  of  the  said  .scrip- 
certificates,  in  fullilmciit  and  performance  of  the  .said  contracts  ;  that  the  plaintiff  made 
such  payments  in  his  own  wrong,  and  without  any  expiess  rc(|ue.st  whatever  from  the 
defendant  to  pay  the  same  ;  and  that,  except  and  by  way  of  imjilication  from  the 
said  retainer  and  employment  of  the  plaintiff  to  purchase  the  said  scrip-certificates 
thereinbefore  mentioned,  and  from  the  usage  and  custom  of  the  trade  and  business 
relating  thereto,  there  never  was  any  reijucst  whatever  to  the  plaintiff  to  pay  the 
said  price  of  tiie  said  scrip-certificates  ;  that  the  said  retainer  antl  employment  of  the 
plaintiff  in  the  List  count  mentioned  was  a  retainer  and  employment  of  the  [)l;iinlitf 
tt»  act  within  the  city  of  Loudon  as  a  broker,  and  to  pni'chase  as  suc'h  broker  the  .said 
scri[)-certificatcs  in  the  said  last  count  mentioned  foi'  the  defendant;  that  the  .said 
alleged  purchase  of  the  .s.iid  scrip  for  the  ilefendant  in  the  last  [589]  count  mentioned 
was  made  by  the  plaintiff  within  the  city  of  London,  as  a  broker,  and  that  tlu!  pl.iintiff 
was  not  at  the  several  times  of  the  doing  of  the  s.iid  .■illcged  work,  and  the  payment 
of  the  said  money  alleged  to  have  been  paid,  and  of  the  said  retainer,  craployment, 
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and  purchase  in  the  said  hist  connt  mentioned,  or  either  of  them,  a  broker  dnly 
licensed,  authorized,  or  impowered  to  act  or  practise  as  a  broker  in  the  premises,  or 
any  of  them,  within  the  said  city  of  London,  contrary  to  the  foi-m  of  the  statute  in 
such  case  made  and  provided. 

A  verdict  having  been  found  for  the  plaintiff,  the  court  of  Common  Pleas,  upon 
a  motion  to  enter  the  verdict  for  the  defendant  upon  the  fourth  plea,  held  that  the 
evidence  sustained  the  plea,  but  they  directed  judgment  to  be  entered  for  the  plaintiff 
non  obstante  veredicto  on  that  plea,  on  the  ground  that,  although  the  plaintiff  was  by 
the  6  Ann.  c.  16,  rendered  incapable  of  suing  for  commi-ssion,  by  reason  of  his  not 
being  duly  licensed  as  a  broker,  yet  that  he  might  recover  from  his  principal  the  price 
which  ])ursnant  to  a  usage  of  tlie  shai'e-market  he  had  been  ol>liged  to  pay  to  the 
person  from  whom  he  purchased, — the  statute  of  Anne  not  making  the  contract  void, 
but  merely  precluding  the  unlicensed  broker  from  recovering  any  remuneration  for 
his  services  in  making  it. 

From  this  decision  the  defendant  appealed,  and  the  appeal  came  on  to  be  argued 
in  the  Exchequer  Chamber  on  the  18th  of  June,  1857,  before  Wightman,  J.,  Erie,  J., 
Martin,  B.,  Crompton,  J.,  Bramwell,  B.,  Watson,  B.  and  Hill,  J. 

Collier  (with  whom  was  Archibald),  foi'  the  defendant.  The  5th  section  of  the 
6  Ann.  c.  16,  imposes  a  penalty  upon  persons  assuming  to  act  as  brokers  within  the 
city  of  London  without  being  duly  licensed  :  and  [590]  Cope  v.  Bowlaiids,  2  M.  &  W. 
149,  is  a  distinct  authority  that  an  unlicensed  broker  cannot  maintain  an  action  for 
work  and  labour  and  commission  for  buying  and  selling  stock,  &c.  Parke,  B.,  there 
says  :  "  It  is  perfectly  settled,  that,  where  the  contract  which  the  plaintiff  seeks  to 
enforce,  be  it  express  or  implied,  is  expressly  or  by  implication  forbidden  by  the 
common  or  statute  law,  no  court  will  lend  its  assistance  to  give  it  effect.  It  is  equally 
clear  that  a  contract  is  void  if  prohibited  by  a  statute,  though  the  statute  inflicts  a 
penalty  only,  because  such  a  penalty  implies  a  prohibition  :  Lord  Holt,  Bmilelt  v. 
Fhim;  Carth.  252.  And  it  may  be  safely  laid  down,  notwithstanding  some  dicta 
apparently  to  the  contrary,  that,  if  the  contract  be  rendered  illegal,  it  can  make  no 
difference  in  point  of  law  whether  the  statute  which  makes  it  so  has  in  view  the  pro- 
tection of  the  revenue,  or  anv  other  object.  The  sole  question  is,  whether  the  statute 
means  to  prohibit  the  contract."  That  has  never  since  been  questioned.  The  statute, 
then,  having  declared  the  act  of  an  unlicensed  person  in  buying  and  selling  shares  to 
be  illegal,  and  so  having  disabled  him  from  recovering  commission,  the  question  is 
whether  he  can  recover  moneys  paid  by  him  in  pursuance  of  his  illegal  act.  [Martin,  B. 
As  between  the  contracting  parties,  the  contract  for  the  purchase  and  sale  of  the  shares 
is  good.  The  statute  disables  him  from  recovering  in  respect  of  his  work  and  labour 
as  a  broker.]  And  also,  it  is  submitted,  from  recovering  in  respect  of  payments  made 
by  him  in  carrying  out  his  illegal  act.  [Wightman,  J.  That  is  the  question  ]  It  is 
assumed  in  the  judgment  of  the  court  below  that  this  case  is  disposed  of  by  Pidgem 
v.  Buralem.,  3  Exch.  465,  and  Jessopp  v.  Lutwt/che,  10  Exch.  614.  But  these  two  cases, 
it  is  submitted,  are  clearly,  distinguishable.  [Crompton,  J.  The  vice  in  the  contract 
is,  that  the  plaintiff  nnder-[591]-takes  the  employment  illegally.  The  consideration 
for  the  re-payment  of  the  money  to  him  is,  his  undertaliing  to  do  an  illegal  act. 
Wightman,  J.  Is  it  illegal  to  undertake  to  pay  the  money?  If  the  plaintiff  became 
liable  to  pay  the  money  to  the  seller  of  the  shares,  and  the  defendant  got  the 
benefit  of  the  payment,  I  do  not  see  why  he  should  not  recover.  Ci'ompton,  J.  If 
there  had  been  an  express  request,  it  might  have  been  dilferent.  But  the  difficulty  I 
feel  is,  whether  the  whole  does  not  rest  upon  the  illegal  consideration.]  The  decision 
in  I'idfjeon  v.  Biirskm  turned  upon  the  interpretation  of  the  words  of  the  plea,  which 
alleged  the  payment  of  the  money  to  ha\'e  been  made  by  virtue  of  the  plaintiff's 
retainei-  as  such  broker,  and  as  incidental  thereto.  It  was  pretty  strongly  intimated 
by  the  couit,  that,  if  the  payment  was  a  necessary  part  of  the  plaintiffs  duty  as 
broker,  it  could  not  be  recovered.  Parke,  B.,  says  :  "  It  by  no  means  follows  from 
the  use  of  this  term  in  the  plea,  that  the  payment  of  these  sums  was  a  necessary  part 
of  his  duty  as  broker.  It  may  mean,  and  probably  does,  that,  because  he  was  employed 
as  broker,  it  happened  that  he  was  also  employed  to  pay  the  whole  or  part  of  the 
purchase-money  of  the  shai'es  for  the  ilefendant :  but,  if  so,  the  plaintiffs  disability 
to  act  as  broker  not  rendering  the  contract  void,  but  only  disentitling  him  to  anv 
recompeuce  for  his  sei'\'ices,  there  is  no  reason  why  he  should  not  recover  fi-om  the 
defendant  the  money  he  has  paid  at  his  request,  express  or  implied."     [Crompton,  J. 
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If  it  liad  been  part  of  the  oiigiiial  contract,  I  could  understand  it.  But  I  do  not 
vtivy  clearly  .see  the  meaning;  of  "part  of  his  duty.'  Bramwell,  B.  The  I'eal  question 
is,  whether  upon  this  record  we  can  see  that  the  paj-ment  of  the  money  by  the  plaintiff 
was  part  of  the  contract  ]  There  is  but  one  contract  here,  and  one  consideration  :  the 
consideration  being  voifi,  [592]  the  whole  contract  is  void.  Jemopp  v.  Lutwi/che, 
10  Exuh  614,  is  equally  inapplicable.  There,  to  a  declaration  for  money  paid,  and 
on  accounts  stated,  the  defendant  pleaded, — first,  that  the  causes  of  action  accrued 
after  the  passing  of  the  8  &  9  Vict.  c.  109,  under  and  by  virtue  of  certain  contracts 
made  between  the  plaintiff  and  defendant,  by  way  of  gaming  upon  the  market-price 
of  shares,  —  secondly,  that  the  causes  of  action  accrued  to  the  plaintifl'  as  a  broker  in 
the  city  of  London,  about  the  purchasing  and  selling  for  the  defendant  in  the  city  of 
London  of  shares,  and  that  the  plaintiff  was  not  duly  licensed  in  pursuance  of  the 
statute  :  and  it  was  held,  upon  the  authority  of  Pidgeon  v.  Bwykm,  that  both  [ileas 
were  bad  ;  Parke,  B.,  saying :  "  It  is  consistent  with  the  pleas  that  the  defendant 
requested  the  plaintiff  to  pay  over  the  money  for  him  to  a  third  party,  and  that  in 
fact  it  was  so  paid  ;  in  which  case  the  defendant  has  no  defence."  Here,  the  whole 
consideration  is,  the  undertaking  of  the  plaintiff  to  do  an  act  which  the  statute 
absolutely  prohibits. 

Bovill,  Q.  C.  (with  whom  was  Geary),  contrk.  To  make  the  plea  good,  it  was 
necessary  to  shew  how  the  money  was  paid.  How  does  the  defendant  do  thati  By 
setting  up  the  usage  of  trade  ;  which  is  simply  setting  up  a  request  to  pay  :  it  cannot 
be  put  higher.  There  is  no  allegation  that  the  money  was  paid  by  the  plaintiff  as 
broker.  [Crompton,  J.  How  is  the  usage  of  trade  binding?  B3'  its  being  imported 
into  the  original  contract  of  employment.  If  you  expand  it,  it  is  part  of  the  contract. 
The  consideration  is,  that  the  plaintiff  is  to  act  as  a  bi-oker.]  That  a  person  who  deals 
in  this  description  of  property  is  a  broker,  is  clear:  CJaike  v.  Powell,  4  B.  &  Ad.  84(5 ; 
Milfm-d  V.  Hvf/kcs,  16  M.  &  \V.  174.  No  doubt,  the  plaintiff  here  [593]  was  employed 
as  a  broker  to  make  the  contract  for  the  purchase  of  the  shares  ;  and  it  is  equally 
clear  that  he  was  not  in  a  position  to  claim  commission.  But  the  contract  is  not 
void  :  and  the  money  having  necessarily  been  paid  by  the  plaintiff,  in  accordance  with 
the  usage  of  the  trade,  the  two  cases  of  Pidgcmi  v.  Bnrdem,  3  Exch.  465,  and  Jessopp 
v.  Lvtwtiche,  10  Exch.  614,  distinctlj'  shew  that  the  plaintiff  is  entitled  to  call  upon 
the  defendant  to  reimburse  him.  The  plea  does  not  allege  that  the  money  was  paid 
by  the  plaintiff  in  the  course  or  by  reason  or  in  consequence  of  his  employment  as 
a  broker  ;  but  that  the  payment  was  made  by  reason  of  the  usage  and  custom  of  the 
trade  and  business.  It  is  quite  consistent  with  the  plea,  that  the  reque-st  to  pay  was 
contempoianeous  with  the  payment  of  the  money.  In  Knight  v.  <'awhrr.%  15  C.  B. 
562, — where  it  was  held  to  be  no  answer  to  an  action  foi'  money  paid  by  the  plaintiir 
for  the  rlefcndant's  use,  at  his  re(iucst,  that  the  money  was  paid  in  respect  of  lo.s.ses  on 
wagering  contracts  made  void  by  the  statute  8  &  '.)  Vict.  c.  109,  s.  18, — Maule,  J., 
sa3's :  "  Assuming  the  oiiginal  contracts  to  have  been  void,  there  is  nothing  to 
prevent  the  plaintiff  from  recovering  money  afterwards  paid  by  him  at  the  defendant's 
request."  [Crompton,  J.  If  the  u.sage  of  trade  does  not  bind  the  defendant  by 
the  original  bargain,  I  cannot  see  how  it  can  bind  him  at  all.  Br.amwell,  B.  Suppose 
the  plaintiff  had  refused  to  pay  the  money,  and  the  seller  of  the  shaies  had  brought 
an  action  against  him  for  the  price,  could  he  have  defended  himself  by  shewing  that 
he  was  not  a  licensed  broker!]     Certainly  not. 

Collier,  in  reply.  The  usage  of  the  trade  must  be  jiart  of  the  original  contract. 
[Wat.son,  B.  Is  it  not  eonsistent  with  the  |)lca  that  there  may  have  been  two  con- 
tracts,—  the  one,  as  broker,  to  buy  the  shares, — the  [594]  other,  on  an  iin|ilie(I  request 
arising  out  of  the  usage  of  the  business,  to  pay  tlu^  money?]  The  plain  and  obvious 
meaning  of  the  plea  is  this,  that  the  pl.untiff  is  not  entitled  to  recovei-  at  all,  the  money 
not  having  been  paid  at  the  defendant's  request,  unless  the  whole  was  one  contract. 
This  was  the  ground  upon  which  Tcu/hn-v.  SIrai/,  ante,  vol.  ii.,  p.  175,  proceeded.  The 
payment  was  made  in  pursuance  of  the  original  contract ;  it  was  a  ncces.sary  con.se- 
quence  of  the  direction  to  the  plaintiff  to  buy  the  shares. 

Cur.  adv.  vult. 

WiGHTM AN,  J.,  now  delivered  the  judgment  of  the  majority  of  the  court  : — 

The  question  in  this  case  is,  whether  the  ])laintitr  (below)  is  entitled  to  judgment, 
notwithstanding  the  verdict  of  the  jniy  upon  the  fourth  jilca. 

That  i)le.i  is  pleaded  as  an  answer  not  only  to  the  demand  of  the  plainlill'  in  respect 
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of  the  work  and  liiLoui-  of  tlie  pliiintifl^',  Imt  also  of  the  money  paid  l)y  him  on  acoonnt 
of  the  defendant. 

The  court  of  Common  Pleas  were  of  opinion  that  the  plea,  being  pleaded  not  only 
to  the  charge  for  work  and  labour,  but  also  to  that  for  money  paid,  gave  judgment 
for  the  plaintiff  in  the  action  non  obstante  veredicto :  and  we  are  of  opinion  that  that 
judgment  is  right. 

The  plea  states  that  the  woik  was  done  by  the  plaintiff  within  the  city  of  London, 
as  a  broker,  for  the  defendant,  in  and  about  the  purchasing,  and  making  contracts  for 
the  defendant  for  the  purchase,  of  scrip-certificates  in  a  public  company,  and  that  the 
money  alleged  to  have  been  paid  by  the  plaintiff  for  the  defendant,  was  money  paid 
by  the  plaintiff  within  the  city  of  London,  as  such  broker,  as  the  price  of  the  [595] 
scrip-certificates,  in  fulfilment  of  the  said  contracts,  and  without  any  express  request 
from  the  defendant  to  pay  the  same  ;  and  that,  except  and  by  implication  from  the 
said  retainer  and  employment  of  the  plaintitf'  to  purchase  the  said  scrip-certificates, 
and  from  the  usage  and  custom  of  the  trade  and  business  relating  thereto,  there  was 
never  any  request  whatever  to  the  plaintiff  to  pay  the  price  of  the  scrip-certificates. 
It  is  then  averred,  that,  at  the  time  of  the  alleged  work  any  pa^'nient  of  the  money, 
the  plaintiff'  (below)  was  not  a  broker  licensed  to  act  as  a  broker  in  the  premises 
within  the  citj^  of  London,  contrary  to  the  stiitute. 

In  Pidgeov  v.  Burslem,  3  Exch  470,  the  court  of  Exchequer  held,  that,  in  such  a 
case  as  the  present,  the  plaintiff's  disability  to  act  as  a  broker  not  rendering  the 
conti'act  void,  but  only  disentitling  the  plaintiff'  to  any  recompense  for  his  services, 
there  was  no  reason  why  he  should  not  recover  from  the  defendant  the  money  he  had 
paid  at  his  request,  express  or  implied. 

The  case  differs  from  those  in  which  the  contract  is  illegal,  or  where  the  purpose 
for  which  the  money  is  paid  is  illegal.  In  the  present  case,  the  contr.'ict  was  perfectly 
legal ;  and  we  are  not  aware  of  any  legal  objection  to  the  contract  being  fulfilled.  In 
Taylor  v.  Stray,  ante,  vol.  ii.,  pp.  17.5,  197,  it  w-as  held  by  the  Exchequer  Chamber, 
that  the  defendant,  by  directing  the  plaintiIVs  to  purchase  shares,  necessarily  gave 
them  authority  to  pay  for  them  according  to  the  rules  of  the  Stock-Exchange.  In  the 
present  case,  the  plea  states  that  the  plaintiff  had  no  request  from  the  defendant  to 
pay  the  price  of  the  shares,  except  by  implication  from  the  usage  and  custom  of  the 
trade  and  business  relating  thereto,  This,  we  think,  is  sufficient  to  raise  and  implied 
authority  from  the  defendant  to  the  plaintiff  to  pay  for  the  shares  which  he  authorized 
him  to  purchase, — according  to  the  ca.se  already  cited,  of  Taylor  [596]  v.  Stray.  Such 
a  payment  made  by  the  plaintiff  under  the  implied  authority  would  be  good,  as  it  is 
not  made  in  pui-suance  of  any  illegal  contract ;  nor  does  it  appear  to  be  a  necessary 
part  of  the  duty  of  a  broker,  as  such. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas 
should  be  affirmed. 

My  Brother  Crompton  does  not  agree  in  this  judgment,  as  he  is  disposed  to  think 
that  the  payment  of  the  commission  and  the  re-payment  of  the  price  both  stand  on 
the  same  footing,  and  that  the  promise  to  pay  the  one  and  re-pay  the  other  arise  out 
of  one  and  the  same  contract ;  and  that  the  doing  the  work,  which  was  illegal,  on  the 
part  of  the  plaintiff,  was  the  consideration  for  the  promise  lioth  to  pay  the  commission, 
and  to  re-pay,  or  indemnify  the  plaintiff  against,  the  price  of  the  shares,  if  he  had  to 
ly.iy  for  them.  The  plea  seems  to  him  to  negative  any  request  to  pay,  except  that 
which  ari.ses  from  the  retainer  and  employment,  and  from  the  usage,  which  is  incor- 
porated with  and  part  of  the  contract  of  retainer. 

Judgment  affirmed  (a). 

[597]    John  Boyd  and  Another  v.  Joseph  Robins  and  Nathan 
langland.s.     1859. 

[S.  C.  28  L.  J.  C.  P.  73;  5  Jur.  N.  S.  915  ;  7  W.  R.  78.] 

In  July,  1850,  A.  and  B.  gave  C.  a  guarantee  (continuing)  for  2001.,  for  goods  to  be 
supplied  to  D  ,  with  a  stipulation  that  the  security  should  subsist  "  until  C.  received 
a  notice  in  writing  to  the  contrary."     Goods  were  supplied  to  D.  upon  the  faith  of 

(a)  See  the  judgment  of  the  court  below,  ante,  vol.  iv.  p.  395. 
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this  giuiranteo,  and  a  balance  exceeding  l'OOI.  was  due  in  respect  thereof.  In  June, 
1853,  B.  became  bankrupt,  and  <ln\y  obtained  his  certificate: — Held  b}'  the 
Exchequer  Chamber,  reversing  the  judgment  of  the  court  of  Common  Pleas,  that 
B.'s  liability  upon  this  guarantee  was  not  a  "contingent  liability"  within  the  178th 
section  of  the  12  &  IS  Viet.  c.  106,  and  consequently  that  his  certificate  was  no  bar 
to  a  claim  in  respect  of  goods  supplied  to  D.  after  the  bankruptcy  of  B. 

In  this  case  the  defendant  Robins  suffered  judgment  by  default,  and  the  defendant 
Langlands  and  the  plaintiffs  agreed  to  state  a  case  for  the  opinion  of  the  court  of 
Common  Pleas  upon  the  construction  of  the  guarantee  upon  which  the  action  was 
brought.  The  case  was  argued  in  Trinity  Term  last,  and  the  court,  after  time  taken 
to  consider,  gave  judgment  in  favour  of  the  defendant  Langlands.  See  vol.  iv.  p.  749. 
U|jon  this  judgment  the  plaintiffs  brought  a  writ  of  error,  which  was  argued  before 
Pollock,  C.  B.,  Wightman,  J.,  Erie,  J.,  Watson,  B.,  Channell,  B.  and  Hill,  J. 

C.  W.  Wood,  for  the  plaintiffs.  The  plaintiffs'  claim  is  in  respect  of  goods 
supplied  to  Kerr  after  the  bankruptcy  and  certificate  of  the  defendant  Langlands,  and 
consequently  is  not  discharged  by  the  certificate.  The  liability  of  Langlands  was  not 
a  contingent  liability  within  the  17Sth  section  of  the  12  &  13  Vict.  c.  106  :  the  bank- 
rupt law  was  never  intended  to  relieve  a  trader  from  such  a  liability  as  this, — a 
liability  the  continuance  of  which  might  at  any  time  be  determined  by  his  own  act. 
The  cases  of  Jrarhuiy  v.  Tucker,  5  Ellis  &  B.  384,  Young  v.  Winter,  16  C.  B.  401, 
Ma]uks,  Ajjp.,  Peiyper,  Uesp.,  18  C.  B.  177,  Ex  parte  Todd,  In  re  WiUiamson,  24  Law  J., 
Bankruptcy,  20,  and  Ex  parte  Barwis,  In  re  Sirahan,  25  Law  J.,  Bankruptcy,  10,  were 
cited  and  commented  upon. 

Aspland,  for  Langlands  (a).  The  primary  object  of  the  [598]  bankrupt  laws  is 
to  free  the  trader  from  all  his  liabilities.  The  178th  section  was  intended  to  embrace 
every  desciiptiou  of  contingent  liability  to  pay  money.  A  case  is  not  excluded  from 
its  operation  merely  by  reason  of  a  difficulty  in  estimating  the  value  of  the  contingency. 
Under  the  174th  section,  the  value  of  policies  of  insurance  of  various  kinds  may  have 
to  be  proved, — such  as,  insurance  against  frauds  by  collectors  of  rates,  &c.,  against 
cattle  dying,  accidents  to  plate-glass,  railway  accidents,  and  various  other  con- 
tingencies. The  contingency  here, — that  goods  are  supplied,  and  that  the  person  to 
whom  they  are  sup])lied  fails  to  pay  for  them, — is  just  as  susceptilile  of  valuation 
as  any  of  those.  [Hill,  -L  Suppose  a  man  contracts  to  supply  a  trader  with  goods 
foi'  five  or  ten  years  at  a  fixed  price,  and  the  trader  within  the  period  becomes  bank- 
rupt and  obtains  his  certificate,  and  goods  afterwards  continue  to  be  supplied  on  the 
terms  of  the  contract,  could  not  the  person  supplying  them  recover  the  value  of  the 
goods  so  supplied  1]  No  doubt  he  could.  It  would  be  a  new  contract.  Lane  v. 
Buryhurt,  3  M.  &  G.  597,  4  Scott,  N.  R.  287,  AlMt  v.  Hicks,  5  N.  C.  578,  7  Scott,  715, 
Tlie  South  Staffordshire  Itailwai/  Company  v.  liurnside,  5  Exch.  129,  and  Hankin  v.  Bennett, 
8  Exch.  107,  were  referred  to. 

Wood  was  heard  in  reply. 

Poi,i,ix'K,  C.  B.  All  we  have  to  consider  in  this  case  [599]  is,  the  claim  of  the 
plaintiffs  to  be  repaid  by  Langlands  for  the  goods  sujjplied  to  Kerr  ;ifter  the  baTik- 
ru])tcy  and  certificate  of  Langlands.  We  are  of  opiin'on  that  the  178th  section  of  the 
12  it  l.'i  Vict.  c.  106,  does  not  apply  to  a  case  like  this,  and  that  a  lial)ility  upon  a 
guarantee  under  which  goods  are  supiilied  after  the  bankruptcy  is  not  dischai'gcd  l)y 
the  certificate  of  the  surety.  We  arrive  at  this  conclusion  without  reference  to  the 
power  which  the  surety  had  to  put  an  end  to  his  liability  under  the  guarantee  by 
giving  notice.     The  judgment  of  the  court  of  Common  Pleas  cannot  be  sustained. 

Judgment  reversed. 

(a)  No  final  judgment  having  been  entered  against  the  defendant  Robins,  it  was 
objected  that  the  recoi-d  was  iiiconi|)lete,  and  therefore  error  could  not  be  brotight. 
Reference  was  made  to  the  42nd  and  4(ilh  sections  of  the  Common  i^aw  Procedure 
Act,  1852,  15  ife  16  Viet.  e.  7(),  and  the  32nd  section  of  the  Common  Law  Procedure 
Act,  l.'~!54,  17  k  18  Vict.  c.  125,  and  also  to  the  case  of  Tol^ou  v.  Kaije,  (i  M.  it  ti.  536, 
7  Scott,  N.  M.  222.     The  court,  however,  expressed  no  opinion  upon  the  point. 
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[600]     Cases   Argued    and  Decided   in   the  Court  of  Common   Pleas,    in 
Hilary  Term,  in  the  Twt:nty-Second  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banc  in  this  Term,  were, — Cockburn,  C.  J., 
Williams,  J.,  Crowder,  J.,  and  Willes,  J. 

Memoranda. 

In  the  Vacation  preceding  this  Term  Benjamin  Bridges  Hunter  Eodwell,  Esq.,  of 
the  Middle  Temple,  George  Markham  Giffard,  Esq.,  of  the  Inner  Temple,  and  Henry 
Hawkins,  Esq.,  of  the  Mirldle  Temple,  were  appointed  Her  Majesty's  Counsel  learned 
in  the  Law. 

They  were  accordingly  called  within  the  Bar  on  the  first  day  of  Term. 

[601]     Balfour  and  Another,  v.  Ernest,  Official  Manager  of  the  Sea  Fire 
Life-Assurance  Society.     Jan.  24th,  1859. 

[S.  C.  28  L.  J.  C.  P.  170;  5  Jur.  N.  S.  439 ;  7  W.  R.  207.] 

The  Port  of  London  Shipowners'  Loan  and  Assurance  Company  was  amalgamated  with 
the  Sea  Fire  Life-Assurance  Societj'  by  a  deed  which  was  subsequently  judicially 
declared  to  be  illegal  and  void.  By  the  deed  of  settlement  of  the  latter  compan}', 
the  directors  were  authorized  to  draw  and  accept  bills  for  the  purposes  of  the 
company.  The  plaintifls  had  before  the  so-called  amalgamation  effected  a  policy 
with  the  Port  of  Jjondon  Company,  upon  which  they  su.stained  a  loss,  in  satisfaction 
of  which  the  directors  of  the  Sea  Fire  Life  Society,  after  the  amalgamation,  gave 
them  a  bill  drawn  hy  them  upon  their  cashier : — Held,  that  the  latter  company 
were  not  liable  upon  this  bill,  it  not  having  been  drawn  for  the  legitimate  purposes 
of  the  company,  and  the  plaintifls  being  bound  to  take  notice  of  the  contents  of  the 
deed  of  settlement,  and  therefore  cognisant  of  the  want  of  authority  in  the  directors 
to  draw  the  bill. 

This  was  an  action  of  debt  originally  brought  against  the  Sea  Fire  Life-Assurance 
Society  on  the  19th  of  January,  1850. 

The  declaration  alleged,  that,  on  the  1st  of  November,  1849,  the  society  made 
their  bill  of  exchange  in  writing,  and  directed  the  same  to  a  person  described  therein 
as  the  cashier,  marine  department,  Sea  Fire  Life-Assurance  Society,  and  thereby 
required  the  said  cashier  sixty  days  after  the  date  of  the  said  bill  (which  period  had 
elapsed  before  the  commencement  of  this  suit)  to  pay  to  the  plaintifls,  or  their  order, 
the  sum  of  5001.,  but  that  the  said  cashier  did  not  pay  to  the  plaintifls  the  sum  of 
5001,  or  any  part  thereof,  although  the  said  bill  was  duly  presented  to  him  when  it 
became  due, — of  which  the  said  society  had  due  notice. 

There  were  also  counts  for  money  had  and  received  to  the  plaintiffs'  use,  and  for 
money  due  on  accounts  stated. 

The  society  denied  the  making  of  the  alleged  bill  of  exchange,  and  pleaded  never 
indebted  to  the  residue  of  the  declaration  ;  on  which  pleas  issue  was  joined. 

A  suggestion  was  afterwards  entered  on  the  record,  shewing  (as  the  fact  was)  that 
an  order  absolute  had  been  made  under  the  Joint-Stock  Companies  Winding-up  Act, 
1848  (11  &  12  Vict.  c.  45),  for  winding  up  the  said  company  under  the  provisions  of 
that  act,  and  that  Hein-y  Ernest  had  been  duly  appointed  official  manager  of  the 
company  ;  and  the  said  official  maua-[602]-ger  was  therel)y  duly  substituted  as  the 
defendant  in  the  action  in  the  place  of  the  said  society. 

The  cause  came  on  for  trial  at  the  London  sittings  after  Michaelmas  Term,  1857, 
before  Crowdei',  J.,  when  a  verdict  was  taken  by  consent  for  the  plaintifls  for 
6981.  7s  6d.,  the  amount  mentioned  in  the  alleged  bill  of  exchange,  with  interest 
thereon,  subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

The  plaintifls  are  iron-founders  and  merchants  carrying  on  business  at  Leven,  near 
Glasgow  ;  and  the  said  Sea  Fire  Life-Assurance  Society  was,  on  the  1st  of  November, 
1849,  a  joint-stock  companj^  completely  registered  under  the  provisions  of  the  7  &  8 
Vict.  c.  110,  and  carrying  on  business  at  No.  31  Cornhill,  London. 
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The  said  society  was  provisioiiallj'  registered  on  the  IGth  of  •Iul\',  184^9,  and  com- 
pletely registered  on  the  Sth  of  October  following  ;  and  it  was  constituted  by  and 
under  a  deed  of  settlement  dated  the  31st  of  October,  1849,  whereby, — after  reciting 
the  provisional  registration  of  the  society, — it  was  covenanted  and  agi'eed  that  the 
shareholders,  who  were  upwards  of  in  number,  should  be  and  did  constitute  a 

joint-stock  company  within  the  meaning  of  the  said  last-mentioned  act,  to  be  called 
"  The  Sea  Fire  Life- Assurance  Society  : "  and,  with  regard  to  the  business  of  the 
company,  and  the  powers  of  the  directors,  the  only  provisions  contained  in  the  said 
deed  were  as  follows  : — 

"  2  Business. — That  the  business  of  the  company  shall  be,  in  the  first  place, 
generally,  to  insure  against  the  perils  of  the  seas,  fire,  men  of  war,  rovers,  reprisals, 
and  all  other  risks  of  the  like  nature  incident  to  the  seas,  ships,  vessels,  and  craft,  of 
all  descriptions,  and  also  the  goods,  freight,  merchandize,  cargo,  earnings,  and  property 
whatsoever  in  or  on  board  of  the  same,  whether  the  property  of  shareholders  in  the 
[603]  capital  stock  of  the  company  or  otherwise  howsoever,  so  far  as  the  same  may 
be  effected  or  made  according  to  law  ;  and  also  to  insure  all  other  matters  and  things 
which  lawfully  may  or  can  be  from  time  to  time  insured,  or  be  the  subject  of  insurance, 
against  perils  of  the  sea ;  and  also  to  advance  to  any  person  or  persons  whatever, 
whether  a  shareholder  or  shareholders  in  the  capital  stock  of  the  company  or  not,  any 
sum  or  sums  of  money  hy  way  of  a  loan,  to  be  secured  by  mortgage,  upon  any  ship, 
vessel,  or  ci-aft,  whether  in  a  state  of  completeness  for  prosecuting  any  voyage  or 
undertaking,  or  not ;  and  also  generally  to  carry  on  commission  business,  and  all  other 
branches  and  departments  of  the  al)0ve  business  of  marine  insurance  and  loans  on 
ships,  vessels,  or  craft,  or  any  of  them,  or  in  anywise  coimected  therewith  or  incidental 
thereto  ;  and  also  to  make  and  effect  all  insurances  on  lives  or  survivorships,  or  on  all 
or  any  contingencies,  incidents,  or  accidents  and  casualties  whatsoever  relating  to  or 
connected  with  lives  or  survivorships  which  may  be  effected  according  to  law  ;  and 
also  to  grant  and  to  purchase  and  sell  indowments  and  annuities  either  for  lives  or  for 
years  or  on  survivorships,  and  either  immediate,  deferred,  reversionary,  or  contingent, 
and  also  life,  reversionary,  and  other  estates  and  interests  real  or  personal ;  and  to 
advance  money  by  way  of  loan  or  mortgage  or  other  security  ;  and  for  other  purposes 
to  acquire  and  hold  such  lands,  hereditaments,  and  real  estate  as  may  be  requisite, 
and  to  carry  on  the  business  of  life-assurances  generally,  and  of  any  an]iuity,  indow- 
ment,  loan,  and  reversionary  association  in  all  their  respective  branches  oi-  departments, 
or  of  such  of  the  same  branches  and  departments  respectively  as  may  be  expedient  or 
advisable  ;  and  also  to  make  or  eft'cct  assurances  against  loss  or  damage  by  fire  to  all 
kinds  and  descriptions  of  property  whatever  ;  and  to  carry  on  the  [604]  business 
generally  of  a  fii'e-insurance  office  so  far  as  the  same  may  be  tlone  according  to  law; 
and  ;ilso  to  make,  issue,  and  effect  policies  of  insurance  needful  for  the  purpose  of 
securing  the  fidelity  of  persons  in  situations  of  trust ;  and  generally  to  carry  on  the 
business  of  a  guarantee  association  in  all  its  branches,  so  far  as  the  same  may  be  done 
according  to  law. 

"28.  Quorum  of  board  of  directors. — That,  except  the  managing  officer,  who, 
whether  a  director  or  not,  shall  always  be  entitled  to  be  present  at  the  board  of 
directors,  no  person  not  a  director  shall  be  present  at  the  board  of  directors  :  that 
three  or  more  directors  shall  constitute  a  meeting,  and  shall  be  competent  to  exercise 
the  several  powers  and  authorities  hereby  conferred  on  the  directors  generally,  or  on 
the  board  of  directois. 

"31.  (Tcneral  power  of  directors. — That  the  directors  shall  cause  the  coni|)any 
forthwith  to  be  completely  registered  under  the  registration  act,  and  shall  thereupon 
be  entitled  to  all  the  powers  and  authorities  conferred  on  the  directors  of  a  completely 
registered  eompaii}'  by  the  same  act,  but  subject  as  hereinafter  provided  ;  and  that, 
in  and  about  efiecting  the  incorporation  and  registration  of  the  company,  they  shall 
be  authorized  and  impowered  to  liquidate  and  defray  such  preliminary  expenses  as 
may  have  been  incurred  prior  to  the  complete  registration  thereof,  not  exceeding  the 
Sinn  of  iOOOl.,  which  said  sum  of  KIODl.,  or  any  lesser  sum,  shall  be  chargeable  ag.-iinst 
the  company,  and  paid  out  of  the  capital  stock  and  coi'porate  funds  of  tlic  sanu'  ;  and 
also  that  the  directors  shall  have  at  any  time  aftcT-  com]ilete  registration  full  jiower 
and  authority  to  purchase  or  lea.se,  as  may  seem  expedient,  at  such  price  and  on  such 
terms  and  conditions  as  may  be  lawfully  imjKi.sed,  the  business  of  any  other  lire,  life, 
or  marine  insurance  company,  and  [605]  foi-  that  purpose  to  enter  into  anil  rescind  oi- 


244  BALFOUR    r.   ERNEST  5  C.  B.  (N.  S)  606. 

modify  contracts  or  agreements  in  the  name  of  the  Sea  Fire  Life-Assurance  Society, 
and  of  the  shareholders  thereof. 

"  32.  Powers  of  the  directors  to  contract  loans. — That  the  directors  shall  have  full 
power  and  authority  from  and  at  any  time  or  times  after  the  complete  I'egistration  of 
the  company,  to  contract  such  loan  or  loans,  and  borrow  such  moneys  at  such  rate  or 
rates  of  interest,  and  upon  such  security,  whether  of  debentures,  bonds,  or  mortgages 
of  the  property  of  the  companj',  or  otherwise,  on  behalf  of  and  for  furthering  the 
objects  and  business  of  the  company,  as  to  the  said  directors  shall  seem  tit,  provided 
that  the  aggregate  amount  of  such  loans  do  not  at  any  time  exceed  the  sum  of 
1,000,0001.  sterling ;  and  that  the  directors  may  have  power  to  pledge  the  credit  and 
capital,  and  mortgage  the  property  and  efiects,  whether  real  or  personal,  of  the 
company,  for  securing  the  I'e-payment  of  such  loans  and  interest  in  such  manner  as 
they  shall  in  their  absolute  discretion  think  most  proper  and  advantageous  ;  and  that 
the  moneys  so  borrowed  shall  be  employed,  until  the  re  payment  thereof,  in  the 
manner  thereinafter  provided. 

"  3.3.  Power  of  directors  to  conduct  business. — That  the  directors  shall  have  full  and 
absolute  power,  authority,  and  discretion  to  conduct  and  manage,  and  in  and  about 
conducting  and  managing,  the  atlairs  and  business  of  the  company,  and  therein  at  any 
time  after  the  complete  registration  of  the  company  to  prepare  and  issue,  and  cause  to 
be  prepared  and  issued,  all  such  policies  of  as.surance  on  such  life  or  lives,  and  to  grant 
such  indowments,  annuities,  and  loans,  and  to  purchase  and  sell  such  reversionary  and 
other  contingent  interests,  whether  real  or  personal,  and  such  interests  in  stock,  or  in 
mortgage  debts  or  other  personalty,  legacies,  post-obit  bonds,  or  annuities,  and  gener- 
ally to  [606]  do  and  engage  in  such  other  acts,  transactions,  matters,  and  things  in 
the  line  of  the  company's  business,  in  such  cases  and  on  such  applications,  and  on  such 
contingencies  and  risks,  at  such  rates,  and  on  such  terms  and  securities,  and  at  such 
premiums,  whether  in  a  gross  sum,  or  payal)le  monthly,  quarterly,  half-yearly,  or 
yearly,  or  on  any  half  or  whole  credit  system,  or  on  any  ascending  or  descending 
scale  or  otherwise,  and  generally  in  such  manner  and  in  such  form  and  on  such  con- 
ditions, or  in  different  forms,  as  shall  to  the  said  directors,  or  to  the  managing  officer 
duly  authoiized  and  impowered  in  that  respect,  in  their  or  his  absolute  discretion, 
seem  expedient ;  and  also  to  prepare  and  issue,  or  cause  to  be  prepai-ed  and  issued, 
such  policies  of  assurance  against  risk  of  or  loss  or  damage  by  fire  as  may  be  usual  or 
necessary  for  the  business  of  a  fire-assurance  otfice,  on  such  conditions  and  subject 
to  such  regulations  as  to  the  said  dii-ectors  in  their  absolute  discretion  shall  seem 
expedient ;  and  also  to  prepare  and  issue,  and  cause  to  be  prepared  and  issued,  all 
such  policies  of  assurance  for  assuring  the  absolute  fidelity  of  persons  in  situations  of 
trust,  as  may  be  usual  or  necessary  for  a  guarantee  association,  subject  to  such  regula- 
tions as  to  the  said  directors  in  theii'  absolute  discretion  shall  seem  expedient ;  Pro- 
\'ided  always  that  the  moneys  payaljle  in  respect  of  such  life  or  fire-policy  of  assui-ance 
shall  be  borne  and  satisfied,  as  hereinafter  provided,  only  out  of  the  accumulated 
premiums,  contributions,  and  receipts  (however  arising),  moneys,  property,  and  effects 
accruing  from  or  belonging  to  that  particular  branch  of  the  business  in  which  any 
such  claim  or  claims  ma}'  arise,  and  shall  in  no  case  be  chargeable  on  or  pa\'able  out 
of  or  borne  by  such  portion  or  portions  of  the  capital  stock  and  corporate  fund  of  the 
company  as  may  be  accumulated  or  accrue  from  payments  made  in  respect  [607]  of 
shares  subscribed  for  in  the  capital  of  the  company,  or  for  the  sale  of  any  stock  which 
shall  ha\'e  been  purchased  by  or  forfeited  to  the  company  and  afterwards  sold,  or 
from  the  produce  of  premiums,  profits,  and  leceipts  accruing  and  to  be  received  in 
respect  of  any  marine  policies  of  assurance,  or  of  any  of  the  commission  or  loan 
branches  connected  therewith  or  incidental  thereto,  or  of  the  guarantee  liranch  of  the 
business  of  the  said  company  ;  and  provided  also  that,  in  case  either  one  or  more  of 
the  after-mentioned  funds  directed  to  be  formed  cannot  be  made  available  in  time,  or 
shall  be  insufficient  to  satisfy  its  own  losses  and  its  share  of  the  expenses  of  the  outfit, 
establishment,  and  management,  a  competent  part  shall  he  borrowed  from  all  or  any 
one  (as  to  the  directors  may  seem  expedient)  of  the  other  funds  hereinafter  described, 
and  applied  to  meet  such  exigency  and  deficiency ;  the  sum  or  sums  so  borrowed  to 
be  re-paid,  with  interest  at  5  pei'  cent,  per  annum,  out  of  the  fund  on  account  of  which 
such  amount  shall  have  been  borrowed. 

"  39.  Power  of  directors  to  pay  moneys  assured.  That  the  dii'cctors  shall  have  full 
power  and  authority  to  pay  and  discharge  all  claims  arising  from  any  policies,  whether 
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of  fire,  life,  marine,  or  guarantee  assurance,  granted  by  the  company  under  any  clause 
of  these  pi'csents  or  otherwise  howsoever,  upon  such  evidence  of  the  said  claims  as  to 
the  said  directors  may  appear  sutticient,  and  with  or  without  personal  indemnitj'  of 
an}'  peison  or  persons  with  whose  character  and  responsiliiiity  the  said  directors  shall 
be  satisfied  ;  and,  in  case,  upon  the  application  of  any  person  or  persons  who  at  the 
time  of  making  such  application  shall  to  the  satisfaction  of  the  said  directors  prove 
himself  or  themselves  rightfully  entitled  to  receive  the  sum  or  sums  assured  by  any 
policy  issued  b\'  the  company  [608]  which  shall  have  become  payable,  such  person  or 
persons  shall  be  unable  to  produce  the  policy,  or,  whether  producing  or  not  producing 
the  same,  shall  be  unable  to  establish  a  complete  legal  title  to  such  policy,  or  to  give 
a  discharge  at  law  for  the  sum  thereby  assured  or  payable  thereunder,  then  and  in 
either  of  the  said  cases,  if  the  directors  shall  be  satisfied  that  the  failure  to  produce  the 
said  policy  has  been  occasioned  by  the  loss  or  mislaying  of  the  same,  and  that  such 
defect  in  the  legal  title  of  such  person  or  persons,  or  his  or  their  inability  to  give  such 
discharge  at  law,  does  not  extend  to  or  affect  his  or  their  actual  I'ight  to  the  said 
policy,  or  to  the  money  to  Ijecome  payable  thereon,  it  shall  be  lawful  for  the  said 
directors,  if  they  shall  in  their  discretion  think  fit,  to  pay  the  sum  or  sums  which 
shall  or  may  become  paj'able  under  or  by  virtue  of  such  policy  of  assurance,  with  or 
without  the  personal  indemnity  of  any  person  or  persons  with  whose  character  and 
responsibility  the  said  directors  shall  in  their  discretion  be  satisfied. 

"  43.  General  power  of  directors  as  to  their  business. —  i'hat  the  directors  shall  have 
full  power  and  authority,  where  these  presents  are  silent  or  omit  to  provide  the 
reijui.site  particulars,  to  conduct  and  manage  the  afiairs  of  the  company  in  the  prosecu- 
tion of  the  business  of  the  same  as  hereinbefore  defined,  and  shall  in  particular  be  and 
they  are  hereby  authorized  to  carry  on  all  such  branches  of  the  aforesaid  business  or 
otherwise  as  they  may  think  fit,  and  shall  have  power  to  do  such  other  acts,  matters, 
and  ihings  as  may  be  requisite  for  effecting  the  objects  or  carrying  on  the  business  of 
the  company,  upon  such  terms  and  conditions  as  they  shall  think  expedient ;  and  shall 
also  have  power,  where  these  presents  do  not  regulate  any  salary  of  any  oHicer  of  the 
company,  to  fix  and  i-egulate  the  salaries  of  any  clerks,  officers,  and  servants  of  the 
company  [609]  whom  they  may  appoint,  or  who  may  be  appointed  by  any  general 
meeting ;  and  shall  also  have  power,  with  the  sanction  of  a  general  meeting,  but  not 
otherwise,  to  apply  for  and  obtain  any  letters-patent  or  act  of  parliament  for  conferring 
additional  ])owers  on  the  company  and  limiting  the  liabilities  of  the  shareholders,  or 
otherwise,  as  it  shall  be  thought  desirable  or  can  be  procured  ;  and  generally  to  act 
in  the  management  and  superintendence  of  all  the  concerns  of  the  company  in  such 
manner  as  they  shall  think  most  conducive  to  the  interest  of  the  company,  hut  suliject, 
nevertheless,  to  the  whole  of  the  aforesaid  powers,  to  the  rules  and  restrictions  by 
these  presents  imposed,  and  to  the  consent  of  a  general  meeting,  where  such  consent 
by  these  presents  is  made  necessary,  and  subject  also  to  any  restrictions  hereafter  to 
be  imposed  by  any  general  meeting,  ordinary  or  extraordinary,  pursuant  to  the  powers 
hereinbefore  given  to  such  meeting. 

"  44.  Directors  to  accept  bills  or  notes. — That  the  directors  shall  and  they  are  hereby 
authorized  to  make  and  issut;,  inflorse,  and  accept,  in  the  name  of  and  on  account  of 
the  company,  such  l)ills  of  exchange  and  promi.ssory  notes  as  they  may  think  expedient  ; 
provided  that  the  total  amount  of  siu'h  bills  and  notes  due  (0  at  any  one  time  shall 
not  exceed  the  sum  of  1()IJ,()()()1.  :  and  ail  such  bills  and  notes,  and  no  other,  shall  lie 
so  made  ;uid  issued,  indorsed,  or  accepted,  as  to  be  binding  on  the  company,  and  on 
the  shaicholilcrs,  and  each  of  them,  to  the  extent  of  the  respective  shares  heM  liy 
them  in  the  capital  stock  of  the  company,  and  no  further  or  otherwise. 

"  45.  LimiUitions  of  directors  as  to  borrowing  moneys  and  contracting  lial)ilities. — 
That  it  shall  not  be  lawful  for  the  directors  to  l)orrow  any  sum  of  money  on  behalf 
of  the  company,  except  undei'  the  .'i2nd  clau.se  of  these  presents ;  and  that,  in  con- 
tracting debts  and  [610]  liabilities  on  behalf  of  the  company,  the  directors  shall  not 
exceed  the  usual  pcritid  of  credit  accoi'ding  to  the  customs  of  the  several  trades  or 
V)usinesses  with  which  the  directors  shall  from  time  to  time  deal,  contract  with,  or  be 
engaged  in." 

A  copy  of  this  deed  of  settlement  was  deposited  with  the  registrar  of  joint  stock 
companies,  pursuant  to  the  provisions  of  the  last-mentioned  act. 

Before  the  foi-mation  of  the  said  society,  there  existed  a  joint  st«ck  compuiy  con- 
sisting of  upwards  of  members,  called  the   I'orl  of   London  Ship-Owners' 
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Loan  ;uid  Assurance  Company  (hereinafter  called,  for  brevity,  the  Port  of  London 
Company),  established  for  the  purpose  of  marine  insurance ;  which  company  was 
provisionally  registered  on  the  2ith  of  February,  18i7,  and  completely  registered  on 
the  22nd  of  April,  1847,  pursuant  to  the  provision  of  the  last^mentioned  act. 

By  the  deed  of  settlement  of  this  company,  the  business  of  it  was  declared  to  be, 
to  insure  against  the  perils  of  the  seas,  fire,  and  all  such  other  risks  as  the  directors 
should  think  tit,  the  ships,  goods,  freight,  &c.,  of  the  shareholders  and  others,  and  all 
other-  matters  which  might  lawfully  be  insured  against  such  perils,  and  to  advance 
money  on  bottomry  and  respondentia,  and  to  carry  on  commission  business  on  all 
other  matters  connected  with  ships  or  incidental  thereto. 

There  was  no  power  in  the  deed  to  carry  on  the  business  of  tire  and  life-assurance, 
nor  was  there  any  clause  therein  authorizing  the  directors  or  the  managing  or  other 
officers  of  the  company  to  sell  or  dispose  of  the  business  of  the  company,  or  any  part 
thereof. 

Augustus  Collingridge  was  by  the  53rd  clause  of  the  deed  appointed  the  managing 
officer  of  the  company.  The  managing  othcer  might  or  might  not  be  a  director. 
[611]  His  duties  were,  to  keep  the  books,  to  keep  the  common  seal  of  the  company, 
and,  when  thereto  required  by  the  directors,  and  in  the  presence  of  any  two  of  them, 
to  countersign  cheques  on  the  company's  bankers,  and  to  athx  the  seal  of  the  company 
to  instruments  requiring  the  same,  and  to  receive  and  prepare,  and,  if  necessary, 
present  to  the  proper  parties,  all  writings  required  in  transacting  the  business  of  the 
company. 

Li  February,  1849,  the  said  Mr.  Collingridge  and  Mr.  Alands,  the  chairman  of 
the  Port  of  London  Company,  gave  instructions  to  Mr.  Chappie,  the  solicitor  of  that 
company,  to  prepare  a  deed  for  the  amalgamation  of  the  Port  of  London  Company 
with  the  Sea  Fire  Company  ;  and  afterwards,  in  September,  1849,  by  direction  of 
Mr.  Collingridge  alone,  Mr.  Chappie  prepared  a  deed  foi'  that  purpose. 

By  an  indenture  dated  the  11th  of  October,  1849,  and  expressed  to  be  made 
between  the  Port  of  London  Company  of  the  one  part,  and  the  said  society  of  the 
other  part,  under  the  seals  of  the  said  company  and  society,  it  was  witnessed  that  the 
Port  of  London  Company  assigned  to  the  said  society  all  the  trade  and  business  of 
general  marine  assurance,  and  all  other  the  trade  or  business,  if  any,  of  the  Port  of 
London  Company,  and  the  goodwill  and  capital  stock  and  book  and  other  debts  and 
property  and  efl'ects  thereof  respecti\ely,  and  all  lienetit  and  advantage  thereof  respec- 
tively, and  all  books,  papers,  and  accounts  of  and  relating  to  the  said  business  ;  and 
the  Port  of  Loudon  Company  covenanted  to  give  public  notice  of  the  assignment 
thereby  made,  and  that  the  said  company  and  their  successors  would  not  at  any  time 
thereafter  carry  on  the  business  of  marine  insurance  in  any  of  its  branches  :  and,  in 
consideration  of  the  said  assignment  and  covenant  on  the  pait  of  the  Port  of  London 
Company,  it  was  witnessed  in  and  by  the  same  deed  that  [612]  the  said  society 
covenanted  to  indemnify  the  Port  of  London  Company,  and  the  past  and  present 
shareholders  therein,  and  the  estate  and  effects  of  such  shareholders,  against  all 
actions,  suits,  costs,  charges,  damages,  expenses,  and  consequences  whatsoever  which 
then  were,  or  should  or  might  thereafter  be  instituted,  prosecuted,  sustained,  or 
occasioned,  or  which  the  said  last>mentioned  company,  or  any  of  the  shareholders 
thereof,  should  be  put  unto  by  reason  of  any  claim  oi'  demand  which  was  oi'  might 
thereafter  be  made  against  the  said  last-mentioned  company,  whether  in  respect  of 
any  policy  of  assurance  and  promissory  or  credit  note  respectively'  made  and  issued 
liy  them,  or  on  any  other  account  or  pretence  whatsoever. 

This  deed  was  ingrossed  in  duplicate,  and  the  duplicates  were  interchanged.  The 
Sea  Fire  Society's  duplicate  bore  the  signatures  "  Alexander  Davis "  and  "  William 
Ogilvie,"  who  were  described  as,  and  were  in  fact,  directors  of  the  Sea  Fire  Life- 
Assurance  Society  ;  and  the  seal  of  that  society  was  impi'essed  upon  the  deed  in  the 
presence  of  the  said  Augustus  Collingridge,  who  was  one  of  the  directors  and  the 
managing  officer  of  the  Sea  Fire  Society. 

The  Port  of  London  Company's  duplicate  was  executed  by  two  of  the  directors  of 
that  company,  of  whom  the  said  Augustus  Collingridge  was  one ;  but  there  was  no 
Ijoard  meeting,  or  any  other  meeting  of  the  company  or  of  the  directors  at  the  time 
of  execution. 

No  instructions  were  e\er  given  by  the  ilirectors  of  the  Sea  Fire  Company  to  their 
solicitor  to  prepare  or  approve  that  deed,  or  ariy  other  instructions  in  reference  thereto ; 


5  C.  B.  (N.  S  )  613  BALFOUR    V.  ERNEST  247 

and  110  meeting  of  directors  was  e\er  held  after  the  complete  registration  of  the  said 
society  and  before  the  said  execution  of  the  said  deed. 

In  June,  1849,  before  the  provisional  registration  of  the  Sea  Fire  Company,  the 
said  Augustus  Collingridge  [613J  directed  Mr.  Ashford,  the  accouuUuit  of  the  Port  of 
London  Company,  to  change  the  name  of  that  company  into  the  Sea  Fire  Company, 
and  to  transfer  the  lialances  in  the  books  to  the  account  of  the  Sea  Fire  Company  : 
but  no  meeting  of  the  Port  of  London  Company  was  ever  held  with  reference  to  this 
change  of  name  or  transfer  of  the  business ;  nor  was  any  meeting  ever  held  of  the 
Sea  Fire  Company's  directors,  to  sanction  this  step, — the  whole  business  being  managed 
by  Collingridge  alone. 

None  of  the  facts  hereinbefore  mentioned  were  known  to  the  said  plaintiffs  when 
they  received  the  instrument  declared  on,  as  hereinafter  mentioned. 

The  plaintiffs,  as  such  merchants  as  aforesaid,  effected  a  policy  of  assurance  with 
the  said  Port  of  London  Company  on  the  22nd  of  August,  1848,  on  a  ship  called 
the  "Atlantic";  and,  previou.sly  to  the  month  of  June,  1849,  a  sum  of  5001.  had 
become  and  was  then  due  to  the  plaintiff's  from  the  said  Port  of  London  Compjuiy  in 
respect  thereof. 

On  the  12th  of  June,  1849,  the  plaintiff's  applied  by  letter  to  the  said  Port  of 
London  Company  for  payment  of  the  said  debt ;  and,  in  answer  thereto,  they  received 
from  Collingridge,  the  managing  director  of  the  said  Sea  Fire  Company,  a  letter,  as 
follows  : — 

"Sea  Fire  Life- Assurance  Office, 
"Messrs.  Balfour  &  Co.,  Leven.  "31  Cornhill,  London. 

"Gentlemen, — In  reply  to  your  letter  of  the  12th  instant,  I  have  the  pleasure  to 
inform  vou  that  the  directors  of  the  Port  of  London  Assurance  Company  have  passed 
the  claim  per  '  -Atlantic,'  subject,  as  there  is  a  deficiency  of  legal  proofs  (although 
there  can  be  little  (juestion  as  to  the  merits)  to  the  confirmation  of  the  Sea  Fire  Life- 
Assurance  Office,  to  whom  the  whole  business  is  in  course  of  immediate  transfer.  I 
have  no  [614]  doubt  that  the  boanl  will,  under  the  peculiar  circumstances,  deal  with 
the  case  in  the  same  spirit,  and  consent  to  have  it  included  in  the  list  of  payments  to 
1)6  made  out  of  the  funds  appropriated  for  the  discharge  of  all  obligations  ai'ising  upon 
Port  of  London  policies  ;  and,  as  the  managing  director,  I  shall  feel  myself  bound  to 
recommend  theii'  so  doing.  "  Augustus  Collingkidge,  Managing  Director." 

In  consequence  of  this  letter,  the  plaintiff's  made  several  applications  to  the  Sea 
Fire  i-ife-Assurance  Society  for  payment  of  the  said  debt;  and,  in  Octol)er,  1849,  and 
in  the  beginning  of  the  following  mouth  of  November,  they  informed  the  said  society 
that  legal  proceedings  woul<l  be  immediately  taken  to  enfoi'ce  payment  thei-eof :  and, 
on  the  otii  of  November,  1849,  the  plaintiff's  received  from  the  said  society  on  account 
and  in  payment  of  the  said  debt,  a  document  of  which  the  following  is  a  copy  :  — 

"Marine  I)epai'tment  Sea  Fire  Life-Assurance  Society. 

"To  the  Cashier.  "31  Cornhill,  Nov.  1st,  1849. 

"No.  4020.     X500  0  0. 

"Si.xty  days  afterdate,  ciedit  Messrs.  Balfour  &  Co.,  or  order,  with  the  sum  of  live 
hundred  pounds,  claim  per  'Atlantic,'  in  cash,  on  account  of  this  corporation. 

"Al-ic.\.  D.wis,  (  ,,.      .       „ 
"Entered,  T.  F.  A.,  Acct.  "\\.  OtJiLViK,  /^^'''ectors. 

This  is  the  document  upon  which  the  lirst  count  of  the  declaration  and  the  count 
on  an  account  stated  arc  founded.  It  was  sealed  with  the  seal  of  the  society,  and 
was  signed  by  Alexander  Davis  and  Sii-  William  Ogilvie,  two  of  the  directors  thereof, 
being  the  same  Alexander  Da\is  and  \\'illiam  Ogilvie  mentioned  in  the  former  |)art  of 
this  case.  The  initials  T.  F.  A.  in  the  left-hand  corner  of  it,  were  those  of  Thoniiis 
Frede-[615]-rick  Ashford,  who,  on  the  1st  of  November,  1849,  and  for  some  time 
before  and  since  that  day,  was  the  secretiiry  of  the  said  society.  The  said  (locumont 
was  on  the  day  of  the  date  thereof  duly  entered  by  him  in  the  books  of  the  .society. 

At  the  date  of  the  saitl  document,  and  for  more  than  sixty-three  days  contiiuionsl}' 

afterwards,  Mr. was  and  acted  as  the  c;ushier  of  tiic  society,  and  was  the  person 

to  whom  the  said  docLUiient  was  addressed. 
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The  said  Alex.ander  Davis  was  at  and  before  the  time  of  the  formation  of  the  said 
society,  and  from  thence  until  and  after  he  signed  and  issued  the  said  document,  a 
director  and  shareholder  in  the  said  Port  of  London  Compan\%  and  had  duly  executed 
the  deed  of  settlement  thereof,  and  had  been  duly  returned,  and  during  all  the  time 
last  aforesaid  was  registered,  as  such  directoi-  and  shareholder,  pursuant  to  the  provisions 
of  the  said  lastmentioned  act :  l)ut  the  plaintiffs  were  not  aware  of  these  last-mentioned 
facts  when  the  said  document  was  made  and  delivered  to  them,  nor  until  after  the 
present  action  was  brought. 

Before  and  at  the  time  of  the  registration  of  the  said  society,  and  from  thence  until 
and  at  the  time  when  the  said  document  was  made  and  issued,  the  said  Port  of  London 
Company  was  insolvent  and  unable  to  discharge  its  liabilities.  The  said  Sea  Fire 
Society,  during  the  same  period,  was  solvent,  and  continued  so  to  be  for  some  months 
after  the  making  and  issuing  of  the  said  instrument. 

It  was  agreed  that  none  of  the  facts  or  documents  appearing  in  this  special  case 
should  affect  either  party  upon  the  argument  of  the  case,  unless  the  court  should  be  of 
opinion  that  the  same  would  have  been  receivable  in  evidence  under  the  issues  joined 
in  this  action. 

The  couit  was  to  be  at  libert}'  to  draw  any  inferences  of  fact  which  a  jury  might 
properly  draw  from  the  [616]  facts  above  sUited  which  would  have  been  so  recei\able, 
and  was  to  have  all  the  powers  of  amendment  and  otherwise  of  a  judge  sitting  at  Nisi 
Pi-ius.     The  pleadings  were  to  form  part  of  the  ease. 

The  question  for  the  opinion  of  the  court  is, — whether  the  plaintiffs  are  entitled 
to  recover.  If  the  court  should  be  of  opinion  that  they  are  so  entitled,  the  verdict 
for  the  plaintiff's  is  to  stand,  and  judgment  is  to  be  entered  for  the  amount  thereof, 
and  costs.  If  the  court  should  be  of  a  contrary  opinion,  judgment  is  to  be  entered 
for  the  defendant. 

Phipson  (with  whom  was  G.  Tayler),  for  the  plaintiffs  (a).  It  has  already  been 
decided  in  this  court  that  the  instrument  upon  which  this  action  is  brought  may  be 
declared  on  either  as  a  bill  of  exchange  or  as  a  pro-[617]-missory  note  :  Ellison  v. 
CoUiiigndrje,  9  C.  B.  570,  Allen  v.  The  Sea  Fire  Life-Asmrance  Comjian//,  9  C.  B.  57-i  ; 
and  A<j[/s  v.  NichoUm,  1  Hurlst.  &  N.  165,  and  Lindus  v.  Melrose,  2  Hurlst.  &  N.  293, 
shew  that  the  company  are  liable  upon  it,  and  not  the  persons  who  signed  it.  The 
substantial  question  then  is,  whether  this  is  a  bill  or  note  which  is  binding  on  the 
company  as  a  corporation,  looking  to  the  circumstances  which  may  legitimately  be 
given  in  evidence.  That  depends  mainlv  upon  the  construction  to  be  put  upon  the 
45th  section  of  the  Joint-Stock  Companies  Registration  Act,  7  &  IS  Vict.  c.  110,  and 
the  44th  clause  of  the  deed  of  settlement  of  the  Sea  Fire  Life-Assurance  Society.  The 
45th  section  enacts,  "  with  regard  to  bills  of  exchange  and  promissory  notes  made, 
accepted,  or  indorsed  on  the  behalf  or  account  of  any  such  company,  so  far  as  relates 
to  the  mode  of  making,  accepting,  or  indorsing  the  same,  and  to  the  liability  of  any 
such  company  thereon,  that,  if  the  directors  of  the  company  be  authorized  by  deed  of 
settlement  or  bye-law  to  issue  or  accept  bills  of  exchange  or  promissory'  notes,  then 
every  such  bill  of  exchange  or  promissory  note  shall  be  made  or  accepted  (as  the  case 
may  be)  by  and  in  the  names  of  two  of  the  directors  of  the  company  on  whose  behalf 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as  follows  : — 

"  1.  That  the  instrument  of  the  1st  of  November,  1849,  signed  by  Ale.xander  Davis 
and  William  Ogilvie  on  account  of  the  Sea  Fii'e  Life-Assurance  Society,  is  properly 
declared  on  as  a  bill  of  exchange  ;  and  that,  under  the  ciicumstances  mentioned  in  the 
case,  the  said  instrument  was  a  bill  of  exchange  binding  on  the  said  society  : 

"  2.  That  the  bill  of  exchange  being  given  by  the  Sea  Fire  Life-Assurance  Society 
for  a  cause  in  respect  of  which  the  plaintiffs  had  a  right  to  require  payment,  there  was 
a  valid  and  sufficient  consideration  for  the  said  bill,  binding  on  the  said  society  as  the 
drawers  of  the  bill : 

"  3.  That  the  bill  was  one,  under  the  circumstances  of  this  case,  which  the  directors 
signing  it  were  authorized  to  draw  on  behalf  of  the  society  : 

4.  That,  in  any  event,  the  directors  of  the  said  society  having  authority  to  draw 
bills,  the  bill  in  question  is  binding  on  the  society  in  the  hands  of  the  plaintiffs,  who 
had  no  notice  of  any  want  of  authority  in  this  instance  : 

"5.  That  the  plaintiff's  are  not  affected  by  any  failure  of  consideration  as  l)etween 
the  Port  of  London  Company  anu  the  said  society." 
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or  account  the  same  may  be  so  made  or  accepted,  and  shall  be  l)y  such  directors 
expressed  to  be  made  or  accepted  by  them  on  behalf  of  such  company  ;  and  that 
everj'  such  bill  of  exchange  and  promissory  note  so  made  or  accepted  as  aforesaid 
shall  be  countersigned  by  the  secretary  or  other  appointed  officer  of  the  company  on 
whose  behalf  the  same  is  expressed  to  be  made  or  accepted  ;  and  that  every  bill  of 
exchange  so  made  as  aforesaid,  or  received  by  or  on  behalf  of  the  company,  may  be 
indorsed  in  the  name  of  the  company  by  any  officer  authorized  bj'  deed  of  settlement 
or  bye-law  in  that  behalf ;  and  that  every  such  bill  of  exchange  [618]  or  promissory 
note  so  made,  accepted,  or  indorsed  as  afoi'esaid,  shall,  immediately  after  the  making, 
accepting,  or  indorsing  of  the  same,  be  reported  to  the  proper  ofiicer  of  the  company 
on  whose  behalf  the  same  shall  have  been  made,  accepted,  or  indorsed,  and  such  last- 
mentioned  officer  shall  enter  the  same  in  proper  books  to  be  kept  for  that  purpose  ; 
and  that,  if  any  such  bill  of  exchange  or  promissory  note  be  not  so  reported  and 
entered,  then  the  officer  by  whose  default  such  bill  or  note  shall  not  be  so  reported 
or  entered  shall  be  liable  to  repay  to  the  eompanj^  the  amoimt  which  the  company 
shall  pay  or  be  liable  to  pay  in  respect  of  such  bill  or  note :  Pro\'ided  always,  that 
nothing  herein  contained  shall  be  deemed  to  make  any  such  secretary  or  officer 
personally  liable  upon  any  such  bill  of  exchange  or  promissory  note,  nor  be  deemed 
to  make  any  such  directors  personally  liable  thereon,  except  as  shareholders  of  the 
company  :  and  that  every  such  company  on  whose  behalf  or  account  any  bill  of 
exchange  or  promissory  note  shall  be  made,  accepted,  or  indorsed  in  manner  and  form 
aforesaid,  shall  and  may  sue  and  be  sued  thereon  as  fully  and  effectually,  and  in  the 
same  manner,  as  in  the  case  of  any  contract  made  and  entered  into  under  their  common 
seal.''  Here  these  directions  have  been  studiously  complied  with.  The  44th  clause  of 
the  deed  of  settlement  expressly  authorizes  the  directors  to  draw,  accept,  and  indorse 
bills  and  notes,  so  that  the  total  amount  due  at  any  one  time  shall  not  exceed 
100,0001.  t^lucstions  have  arisen,  both  at  law  and  in  equity,  as  to  the  meaning  of 
this  clause,  inasmuch  as  it  professes  to  limit  the  liability  of  the  shareholders  :  and 
it  has  been  held  that  its  application  was  confined  to  the  shareholders  themselves  : 
I'ciUhU  \.  Gwijn,  1  Hurlst.  &  N.  590 ;  Gordon  v.  Tlte  Sea  Fire  Lifc-AssitraiKe  Society, 
1  Hurlst.  ife  N.  599  ;  In  re  the  Sea  Fire  Life- Assurance  Company  {Grcen-\<o\.9'\-t':oo<rs 
case),  .3  De  Gex,  M'N.,  &  G.  459.  This  instrument,  then,  is  |)roperly  declared  upon 
as  a  bill  of  exchange,  and  has  been  drawn  in  conformity  with  the  45th  section  of 
the  7  &  8  Vict.  c.  IIO,  and  the  shareholdei's  are  liable  upon  it  notwithstanding  the 
limibition  sought  to  be  imposed  by  the  44th  clause  of  the  society's  deed  of  settlement. 
But  it  will  bo  said  that  the  bill  is  void  by  force  of  the  29th  section  of  the  7  &  8 
Vict.  c.  110,  because  Davis,  one  of  the  directors  of  the  Sea  Fire  Life- Assurance  Society, 
who  signed  the  bill,  was  also  a  director  of  the  Port  of  London  Company,  and  there- 
fore "interested  in  the  contract."  That  section  enacts,  amongst  other  things,  that, 
"  if  any  contract  or  dealing  (except  a  policy  of  assurance,  grant  of  annuity,  or  con- 
tract foi'  the  pui'chase  of  an  article  or  of  service,  which  is  respectively  the  subject 
of  the  proper  business  of  the  company,  such  contract  being  made  upon  the  .same  or 
the  like  terms  as  any  like  conti-act  with  other  customers  or  ])uichasers,)  shall  be  entered 
into  in  which  any  director  shall  bo  interested,  thou  the  terms  of  such  contract  or  deal- 
ing shall  be  submitted  to  the  next  general  or  special  meeting  of  the  shareholders,  to 
be  summoned  foi-  that  purpose  ;  and  that  no  such  contract  shall  have  foice  until 
approved  and  confirmed  by  the  majority  of  the  votes  of  the  shareholders  pesent  at 
such  meeting."  The  facts  are  these  : — The  plaintitt"  effected  a  policy  with  the  Port 
of  London  Company:  a  loss  happened;  and  their  claim  was  admitted  :  the  Port  of 
London  Company  transfer  their  business,  with  its  liabilities,  to  the  Sea  Fire  Life- 
Assurance  Society  ;  and  the  latter  company  settle  the  claim  by  giving  a  liill.  [Cock- 
burn,  C.  J.  Did  the  loss  occur  and  was  tho  claim  admitted  l)ofore  the  amalgamation?] 
It  would  seem  so,  though  that  is  loft  somewhat  ambiguous.  Tliis  is  clearly  not  the 
case  of  a  contract  within  that  section.  It  is  a  contract  made  [620]  by  the  company 
with  strangers.  It  is  a  fallacy  to  .say  that  Davis  had  sudi  an  interest  as  the  statute 
contemi)lated.  The  validity  of  the  deed  professing  to  amalgamate  tiiesc  com])anies 
came  un(l('r  discussion  before  the  Lords  .Justices  orr  an  appeal  agairrst  a  decision  of 
Vice-ChairccUor  Stirart,  in  the  case  of  Tlie  I'orf  of  !/mdon  Assurance  Vow/iaiiy,  5  De  Gex, 
M'N.,  &  G.  465,  and  afterwards  orr  appeal  to  the  House  of  Lor-ds  irr  Erned  v.  NirlioUs, 
G  House  of  Lords  Cases,  401,  whci'o  it  was  held  that  thcr-e  can  bo  no  r'omedy  against 
a  company  registered  urrder  the  7  &  8  Vict.  c.  1 10,  on  arry  contr-act  iir  which  a  dir'ector 
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of  the  company  was  a  party,  and  in  which  he  was  interested,  unless  the  provisions  of 
the  29th  section  of  that  statute  have  been  strictly  obsei-ved.  There,  the  two  com- 
panies were  dealing  with  each  other ;  and  both  must  be  taken  to  have  been  cognizant 
of  all  the  circumstances.  The  House  could  not  fail  to  see  that  Collingridge  was  acting 
altogether  lieyond  the  scope  of  his  authority.  The  two  cases,  it  is  submitted,  are 
manifestly  distinguishable. 

Bovili  (with  whom  was  Garth),  coutrk(a).  It  is  not  [621]  proposed  to  ask  the 
court  to  overrule  the  decisions  in  EUiwn  v.  C'ollingridc/e,  9  C.  B.  570,  and  Alltm  v.  The 
Sea  Fire  Life- Assurance  Compawi,  9  C.  B.  574  :  as  to  the  form  of  the  instrument,  they 
are  not  to  "be  distinguished.  Nor  is  it  proposed  to  ask  the  court  to  put  a  construction 
upon  the  44th  clause  of  the  deed  of  settlement  ditlerent  from  that  which  was  put  upon 
it  in  the  case  of  Gordon  v.  The  Sea  Fire  Life- Assurance  Society,  1  Hurlst.  it  N.  592. 
[Willes,  J.  And  by  the  Lords  Justices  in  Greenu-ood's  cuse,  3  De  Gex,  M'N.,  and  G. 
459.]  The  Lords  Justices  do  not  profess  to  [622]  decide  the  question.  The  first 
point  meant  to  be  insisted  upon  on  this  occasion  is,  that  the  only  power  to  issue  bills 
and  notes  given  to  the  directors  of  the  Sea  Fire  Life- Assurance  Society  by  the  deed  of 
settlement  is,  to  issue  them  for  the  purposes  of  the  company,  and  that  the  bill  in 
question  was  not  issued  for  any  legitimate  purpose  of  this  company.  The  bill  was 
issued  by  Davis  to  the  plaintiffs  in  .satisfaction  of  a  debt  due  from  Davis  to  the  plain- 
tiffs. Davis,  therefore,  was  a  person  interested  in  the  contract  within  the  29th  section 
of  the  7  &  8  Vict.  c.  110,  and  the  contract,  not  having  been  attended  with  the  for- 
malities prescribed  by  that  section,  was  not  binding  on  the  shareholders.  A.s  between 
the  plaiutifts  and  the  Sea  Fire  Lifc-Assurance  Society,  there  was  no  consideration  for 
the  giving  of  the  bill :  and  this  defence  is  open  to  the  defendants  under  the  plea 
denying  the  making  of  the  bill :  Jones  v.  Corhett,  2  Q.  B.  828,  2  Gale  &  D.  308.  The 
bill  was  not  drawn  for  the  purposes  of  the  Sea  Fire  Life-Assurance  Society.  Under 
the  deed  of  settlement,  the  powers  of  the  directors  are  defined.     [Cockburn,  C.  J.     I 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"  L  That  the  instrument  dated  the  1st  of  November,  1849,  upon  which  the  declara- 
tion is  founded,  is  not  a  bill  of  exchange : 

"  2.  That  the  plaintifl's  cannot  recover  upon  the  said  instrument  under  the  common 
counts,  inasmuch  as  it  is  not  an  account  stated  with  the  company,  nor  is  it  an  account 
stated  in  form  :  nor  was  there  any  consideration  for  it  as  between  the  plaintiffs  and 
the  society : 

"  3.  That  the  directois  of  the  society  had  no  power  by  law  to  draw  bills  of  exchange 
either  under  their  deed  of  settlement  or  otherwise  : 

"  4.  That  the  44th  clause  of  the  deed  of  settlement  does  not  give  the  directors 
power  to  issue  bills  of  exchange  at  all,  or  at  any  rate  not  in  the  form  in  which  the  said 
instrument  is  framed : 

"  5.  That  even  supposing  the  directors  had  power  to  issue  bills  of  exchange,  they 
could  only  do  so  for  proper  purposes,  and  for  carrying  on  the  proper  business  of  the  said 
society  ;  and  that  the  instrument  in  question  was  not  so  issued  : 

"6.  That  the  consideration  for  the  said  instrument  was,  a  debt  due  to  the 
plaintiffs  (as  they  well  knew)  from  the  Port  of  London  Company,  and  has  nothing  to 
do  with  the  business  of  the  Sea  Fire  Society  : 

"  7.  That  the  supposed  deed  of  amalgamation  of  the  two  companies  is  utterly  void, 
inasmuch  as  neither  company  had  power  to  enter  into  such  a  deed  ;  that,  even  if  such 
a  powei'  existed,  it  was  not  properly  exercised  ;  that  the  persons  professing  to  act  in 
the  execution  of  the  deed  were  legally  disqualified  from  so  acting ;  and  that  the  said 
deed  has  been  pronounced  by  the  House  of  Lords  to  be  absolutely  void :  see  Ernest  v. 
Niclwlls,  6  House  of  Lords  Cases,  301  : 

"  8.  That  the  said  Alexander  Davis  was  disqualified  from  acting  as  a  director  in 
making  the  said  alleged  bill  of  exchange,  inasmuch  as,  being  a  member  of  the  Port  of 
London  Company,  as  well  as  a  director  of  the  Sea  Fire  Society,  he  was  directly 
interested  in  the  making  of  such  bill :  see  the  7  &  8  Vict.  c.  110,  s.  29  : 

"  9.  That,  at  the  time  of  the  making  of  the  said  alleged  bill,  the  said  Sea  Fire 
Society  was  solvent,  and  the  said  Port  of  London  Company  was  insolvent ;  and  there- 
fore the  said  Alexander  Davis  had  a  direct  inteiest  transferring  his  liability  as  a 
member  of  the  Port  of  London  Company  to  the  Sea  Fire  Society." 
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suppose  we  must  assume  that  there  was  no  authority  to  amalgamate  the  two  com- 
panies ?]  That  is  agreed.  [Cockburn,  C.  J.  The  shareholders  can  only  be  liable  in 
respect  of  bills  which  it  was  competent  to  the  directors  to  draw.  Phipson.  The  bill 
in  question  was  given  in  respect  of  a  loss  upon  a  policy.  Cockburn,  C.  J.  Upon  a 
policy  eft'ected  with  another  company.  Suppose,  there  having  been  no  attempt  made 
to  amalgamate,  the  directors  of  the  one  company,  for  sinister  purposes,  accepted  bills 
for  the  other  company, — surely  you  would  not  contend  that  they  could  bind  their 
shareholders.  Phipson.  No.  But,  suppose  the  one  company  adopts  a  policy  of 
another  company, — a  matter  which  is  within  the  ordinary  scope  of  the  business  of 
an  insurance  society, — must  they  not  take  [623]  the  obligation  with  the  benefit? 
Williams,  J.  We  know  from  the  statements  in  the  case,  that  the  consideration  for  the 
giving  of  the  bill  was  the  so-called  amalgamation.  Phipson.  It  is  the  usual  course  of 
business  for  insurance-offices  to  take  up  and  continue  the  policies  effected  in  offices 
which  cease  to  exist.  Williams,  J.  That  may  be  a  legitimate  mode  of  doing  business ; 
but  it  is  not  what  the  parties  have  been  doing  here.  Cockburu,  C.  J.  An  amalgama- 
tion was  contemplated  and  attempted  to  be  carried  out.  The  bill  in  question  was 
given  as  part  of  that  arrangement.  It  turned  out  that  the  whole  thing  was  ultra  vires. 
The  I'esult  i.s,  that  the  directors  have  given  a  bill  for  a  matter  which  was  without  the 
scope  of  their  authority.  I  do  not  .see  how  that  is  to  be  got  over.  If  the  act  of  the 
directors  had  been  sanctioned  and  adopted  by  a  general  meeting  of  the  shareholders, 
that  might  have  been  a  different  thing.  But  here,  the  directors,  proprio  motu,  do  an 
act  which  the  shareholders  think  (it  to  repudiate,  as  they  have  a  right  to  do.  Phipson. 
The  directors  having  by  the  deed  of  settlement  a  general  power  to  draw  and  accept 
bills,  the  person  who  takes  the  bill  is  not  bound  to  look  to  the  authority,  though  it 
would  be  otherwise  if  they  had  only  a  special  and  limited  power.  Willes,  J.  Every 
person  dealing  with  the  company  is  bound  to  know  the  contents  of  the  company's  deed 
of  settlement :  The  Royal  British  Bank  v.  Tuiyuaiui,  5  Ellis  &  B.  248,  6  Ellis  &  B.  327. 
Cockbuin,  C.  J.  If  it  were  otherwise,  the  deed  would  be  wholly  useless  for  the  purpose 
of  controlling  the  acts  of  the  directors.] 

CocKBUKN,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  for  the 
defendants.  It  is  conceded  by  Mr.  Phipson,  that,  looking  to  the  terms  of  the  deed  of 
settlement  of  the  Sea  Fire  Life-Assurance  Society,  [624]  there  was  no  authority  in  the 
directors  to  make  the  bill  upon  which  the  action  is  l>rought :  but  it  is  contended,  that, 
notwithstanding  such  absence  of  authority  in  the  directors,  the  plaintiffs  not  being 
aware  of  the  want  of  authority  when  they  took  the  bill,  they  are  entitled  to  treat  it 
as  if  it  were  a  bill  issued  by  one  partner  assuming  to  exercise  his  ordinary  authority, 
which,  though  issued  in  fraud  of  his  co-partners,  would,  nevertheless  be  good  in  the 
hands  of  a  Itona  fide  holder  for  value  without  notice.  But  there  is  this  plain  and 
manifest  distinction  between  the  case  thus  put  and  the  present,  viz.  that  there  the  party 
taking  the  bill  would  have  nothing  to  lead  him  to  believe  that  it  was  drawn  or  accepted 
for  other  than  partuciship  purposes  ;  whereas,  here,  the  bill  was  taken  by  the  plaintiffs 
in  discharge  of  a  liability  in  respect  of  which  they  knew  it  was  not  within  the  ordinary 
scope  of  the  powers  of  the  directors  of  the  Sea  Fire  Life-Assurance  Society  to  draw  a 
bill.  Their  authority  to  draw  or  accept  bills  is  limited  and  regulated  ))v  the  deed  of 
settlement  under  which  the  society  was  constituted,  to  which  all  the  world  could  have 
access.  The  case  of  Tlu'  Itui/al  British  Bank  v.  Tun/uanil,  5  I'illis  iV;  1!.  248,  (i  Ellis  iV'  B. 
327,  shews  that  the  plaintili's  must  be  assumed  to  have  knowledge  of  a  deed  of  this 
description.  The  court  of  error  in  that  case,  in  giving  judgment  athiiiiiiig  that  of  tiie 
court  of  (ijuccn's  Bench,  distinctly  say,  that  "  parties  dealing  with  tiic  directors  of  these 
joint-stock  companies  are  bound  to  read  the  deed  or  statute  limiting  the  directoi's' 
authority."  Having  no  power  under  the  deed  of  settlement  of  the  society  to  draw 
bills  for  the  purpose  for  which  this  bill  was  drawn,  they  could  not  by  their  act  bind 
the  funds  of  the  society. 

Wil.lJAMS,  J.  I  am  of  the  same  opinion.  The  case  [625]  depends  upon  two 
(jucstions, — one,  whcthci'  the  directors  of  the  Sea  Fire  iiife-Assurance  Society,  when 
they  diew  this  l)ill,  had  authority  to  draw  it  so  as  to  bind  the  funds  of  the  society, — 
the  other,  whether,  su[)[iosing  them  to  have  had  no  authority,  whether  the  |)laintitrs 
knew  or  had  tlie  means  of  knowing  of  sucii  want  of  authority.  With  rcs[)cct  to  the  first 
question,  it  is  clear  from  the  facts  stated  in  the  special  case,  and  from  the  course  of 
tlie  aigument,  that,  unless  such  power  was  confeiMed  upon  them  by  tiie  -fHii  clause  of 
the  deed  of  settlement,  the  directors  lnul  no  authority  to  ilraw   bills  other  tlian   in 
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furtherance  of  the  ordinary  business  of  the  society.  Now,  the  authority  given  to  the 
directors  by  the  14th  clause  is,  to  make  and  issue,  indorse,  and  accept  bills  and  notes 
for  the  purposes  of  the  society,  not  in  satisfaction  of  the  liabilities  of  any  other  com- 
pany. 'J  he  amalgamation  of  the  Port  of  London  Company  with  the  Sea  Fire  Life- 
Assurance  Society  was  void,  having  been  made  without  the  consent  of  the  general 
body  of  shareholders  of  each  :  consequently,  the  bill  in  question  was  not  drawn  for 
a  purpose  which  was  within  the  scope  of  the  authority  of  the  directors.  As  to  the 
second  question,  I  think  the  plaintiffs  must  be  taken  to  have  had  notice  of  the 
absence  of  authoi-ity  on  the  part  of  the  directors  when  they  took  the  bill.  They  are 
bound,  according  to  the  authorities,  to  know  of  the  existence  and  of  the  contents  of 
the  deed  of  settlement :  and  the}'  knew  they  were  taking  from  the  directors  of  the  Sea 
Fire  Life- Assurance  Society  a  bill  in  satisfaction  of  a  claim  which  they  had  against  the 
directors  of  another  company. 

Crowder,  J.  I  am  of  the  same  opinion.  I  think  the  bill  was  drawn  without 
authoiity.  It  is  contended  on  the  part  of  the  plaintiffs  that  the  general  words  of  the 
[626]  -i-lth  clause  of  the  deed  of  settlement  gave  the  directors  authority  to  make  and 
issue  bills  in  the  name  and  on  account  of  the  company.  But  we  must  take  the  whole 
of  the  deed  together :  and,  looking  at  the  general  scope  of  the  deed,  I  think  it  cannot 
be  doubted  that  the  power  given  to  the  directors  by  the  44th  clause  was  only  to  make 
and  issue  bills  for  the  business  of  the  company.  It  is  clear,  therefore,  that  this  bill 
was  drawn  without  authority.  If  that  were  not  so,  this  consequence  would  follow, 
that,  although  the  amalgamation  with  the  other  company  was  illegal  and  void  because 
the  general  body  did  not  assent  to  it,  3'et  the  directors,  having  amalgamated  the  two 
companies  without  authority,  might  still  do  all  that  was  necessary  to  carry  out  such 
■.imalgamation  ;  which  would  be  manifestlj'  absurd.  As  to  whether  the  plaintiffs  were 
bound  to  know  that  the  bill  was  unauthorized, — it  appears  that  they  took  it  in 
satisfaction  of  a  claim  they  had  upon  another  company ;  and  it  is  laid  down  by 
Parke,  B.,  in  Ridley  v.  Tlic  Plymouth  Grinding  and  Baking  Conijiany,  2  Exch.  711,  that 
persons  dealing  with  joint-stock  companies  are  bound  to  take  notice  of  the  powers 
conferred  upon  the  directors  by  the  deed  of  settlement.  He  says  :  "The  7  &  8  Vict, 
c.  110,  s.  7,  provides  that  there  shall  be  no  complete  registration  of  such  a  joint-stock 
company  until  a  copy  of  their  deed  of  settlement  shall  have  been  delivered  to  the 
registrar  of  joint-stock-companies.  It  is,  therefore,  competent  to  every  person  dealing 
with  such  a  company  to  ascertain  the  objects  of  the  company,  for  the  deed  must 
specify  them,  and  also  who  the  directors  are  :  and  any  person  may  find  in  the  deed 
the  duties  of  the  directors  and  their  powers  as  between  them  and  the  company. 
Therefore,  every  person  seeking  to  Ijind  the  company  by  a  contract  with  the  directors, 
must  give  some  proof  of  their  authority." 

[627]  W1LLE8,  J.  I  also  am  of  opinion  that  our  judgment  must  be  for  the 
defendants.  The  plaintiffs  take  a  bill  which  is  drawn  by  procuration.  Unless,  there- 
foi'e,  the  person  sought  to  be  made  liable  upon  it  authorized  its  drawing,  the  plaintifi's 
cannot  recover.  One  might  conceive  that  a  case  might  have  arisen  which  might  have 
been  more  favoui'able  to  the  plaintiffs  :  it  might  have  been  that  the  plaintiffs  had 
advanced  their  money  upon  a  bill  which  the  directors  had  represented  themselves 
to  have  authoiity  on  behalf  of  the  company  to  draw.  This,  however,  is  not  a  case  of 
that  sort,  but  the  bare  case  of  one  taking  a  bill  from  company  A.  in  respect  of  a  debt 
due  from  company  B.,  there  being  nothing  in  the  deed  (which  must  be  taken  to  have 
been  known  to  the  plaintiff's)  to  confer  upon  the  directors  authority  to  make  it. 
Judgment  for  the  defendants. 

Newton  and  Others  v.  Cubitt  and  Others.     Jan.  29th,  1859. 

In  an  action  for  an  evasion  of  the  plaintiffs'  antient  ferry,  by  carrying  passengers 
across  the  river  near  thereto, — the  court  refused  to  allow  the  defendants  to  add  a 
plea  alleging  a  variety  of  circumstances  to  shew,  that,  from  the  altered  state  of  the 
neighbourhood,  public  convenience  required  that  which  the  defendants  had  done, — 
holding  that  the  plea  was  clearly  bad,  and  at  the  most  amounted  to  a  plea  of  not 
guilty. 

This  was  an  action  for  an  alleged  disturbance  of  the  plaintiffs'  ferry. 

The  second  count  of  the  declaration  stated,  that  the  plaintiffs,  before  and  at  the 
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time  of  the  committing  of  the  grievances  thereinafter  mentioned,  had  been  and  still 
were  possessed  of  a  certain  antient  ferry,  called  Pottei's  Ferry,  for  the  carriage  and 
conveyance  of  foot-passengers,  and  goods  belonging  to  such  foot-passengers,  across  and 
over  the  river  Thames,  from  the  [628]  Isle  of  Dogs,  in  the  parish  of  St.  Dunstan, 
Stebonheath,  in  the  county  of  Middlesex,  to  Greenwich,  in  the  county  of  Kent,  taking 
for  the  carriage  and  conveyance  of  such  passengers  over-  and  across  such  ferry  in  any 
boat  or  boats  kept  by  or  by  the  authority  of  the  plaintiffs  for  that  purpose  certain 
reasonable  freights  and  ferryages  ;  nevertheless  the  defendants,  knowing  the  premises, 
but  contriving  to  injure  and  disturb  the  plaintiffs  in  the  peaceable  and  legal  enjoyment 
of  the  said  ferry,  on  divers  days  and  times  before  the  commencement  of  this  suit, 
whilst  the  plaintiffs  were  so  entitled,  wrongfuUj",  unlawfully,  and  for  the  purpose  of 
evading  the  plaintiffs'  antient  ferry,  and  against  the  will  of  the  plaintiffs,  carried  and 
conveyed,  in  a  certain  boat  of  the  defendants,  divers  foot^passengeis  for  hire  over  and 
across  the  said  river  Thames,  near  to  the  said  part  of  the  said  I'iver  where  the  plaintiffs 
had  such  ferry  as  aforesaid,  and  near  to  the  said  feiry  of  the  plaintiffs,  whereby  the 
plaintiffs  had  lost  divers  profits  which  otherwise  would  have  arisen  to  them  from  the 
enjoyment  of  the  said  ferry,  and  had  been  and  were  disturbed  in  the  possession  thereof 
and  in  their  right  therein. 

To  this  count  the  defendants  pleaded  not  guilty,  and  a  traverse  of  the  plaintiffs 
possession  of  the  ferry  ;  and  on  a  former  day  in  this  term, 
Lush,  obtained  a  rule  niisi  to  add  the  following : — 

"And  for  a  foui-th  plea,  the  defendants,  as  to  the  said  second  count,  say,  that  the 
said  ferry  in  the  declaration  mentioned  was  and  is  an  antient  ferry,  from  a  certain 
public  landing-place  in  the  said  Isle  of  Dogs  over  and  acro.ss  a  certain  public  navigable 
liver,  to  wit,  the  said  river  Thames,  to  Greenwich,  in  the  county  of  Kent ;  that  the 
-said  public  landing-place  in  the  said  Isle  of  Dogs  leads  to  and  communicates  with 
[629]  a  certain  public  highway  in  the  said  Isle  of  Dogs,  which  said  public  highway 
did  at  the  time  of  the  grant  of  the  said  ferry,  and  long  before  the  said  grievances,  or 
any  of  them,  lead  to  a  certain  antient  vill  called  Poplar,  in  the  said  Isle  of  Dogs ;  that 
there  never  was  nor  is  any  landing  place  in  the  said  Isle  of  Dogs  connected  with  or 
belonging  to  the  said  ferry  other  than  the  said  public  landing-place  above  in  this  plea 
mentioned  ;  that  the  said  Isle  of  Dogs,  except  a  small  portion  thereof  on  the  north 
side  thereof,  was  at  the  time  of  the  grant  of  the  said  ferry  bounded  by  the  said  river 
Thames  ;  that  the  said  Isle  of  Dogs,  except  the  said  vill  of  Poplar,  was,  at  the  time  of 
the  grant  of  the  said  ferry,  and  from  thence  for  many  years,  uninhabited,  and  the 
only   public   highway  therein   was   the  said    puljlic  highway  leading   from   the  .said 
landing-place  to  Poplar  as  aforesaid  ;  that  the  said  Isle  of  Dogs  on  the  east  side  of  the 
said  landing-place  and  of  the  said  public  highway  continued  so  uninhabited  until  the 
same  was  l)uilt  upon  as  thereinafter  mentioned,  the  said  part  of  the  said  Isle  of  Dogs 
consisting  of  marsh  land  used  only  for  the  grazing  of  cattle  ;  that,  within  the  last  few 
years,  and  long  after  the  grant  of  the  said  feriy,  and  before  the  committing  of  the 
alleged  grievances,  a  certain  part  of  the  said  marsh  on  the  east  side  of  the  said  landing- 
place  and  of  the  said  highway,  was  drained  atid  embanked,  and  houses,  warehouses, 
factories,  and  a  chiu'ch  wmv  built  and  are  still  standing  thereon  ;  and  the  said  houses, 
warehouses,  and  factories  became  and  were  and  still  are  occupied  and  inhabited,  and 
an  entirely  new  town  and  neighbourhood  have  sprung  up  there  ;  that  many  of  the 
said  buildings  of  the  siid   new  town  and  neighbourhooil  wore  and  are  adjacent  to  the 
banks  of  the  said  river  Thames,  and  the  only  convenient  means  of  access  to  the  other 
side  f)f  the  said   rivci-  foi'  the  inhabitants  of  th(!  said   new  town  and  neighbourhiioil, 
and  per-[630]-sons  having  occasion  to  go  and  return  therefrom,  is  by  proceeding  from 
a  pier  across  the  said  river  Thames  ;  that  it  was  and  is  necessary  for  the  inhabitants 
of  the  said  new  town  and  neighbourhood  that  a  pier  should  be  constructed,  and  means 
of   passage   across  the  said   river  from   the  said   new   town  and   ncighbourhoorl   bo 
provided;  that  a  pier  has  boon  constructed  in  the  said  new  town,  distant,  to  wit, 
three  (jnarters  of  a  mile,  from  the  .said  landing-place  of  the  plaintill's,  and   to  an(l 
from  which  pier  a  steam-boat  of  the  defendants  has  been  accnstoTued  to  run  across 
the  saiil  river,   for   the   convenience  of  the   inh.ibitauts   of   the  said   new   town   .and 
neighbourhood  ;  that  such  pier  has  been  constructed,  and  such  steam-boat  worked  and 
used,   lioiia   fide   foi'  the  convenience  of  the  inhabitants  of  the  said    new   town   and 
neighbourhood,  and  persons  resorting  thereto,  and  not  with  the  intention  of  infringing 
or  CNading  the  said  right   of  ferrv  in   the  dei'laratiou   incnti(jned  ;  and   that   liie  said 
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conveyance  by  the  defendants  of  the  said  inhabitants  and  other  persons  from  the  said 
pier  to  Greenwich,  was  and  is  the  carriage  and  eon\eyanee  by  the  defendants  in  the 
declaration  mentioned,  whereof  the  plaintifts  have  above  complained." 

Pigott,  Serjt,  shewed  cause.  If  the  proposed  plea  be  worth  anything,  it  amounts 
only  to  not  guilty.  There  is,  therefore,  no  pretence  for  asking  to  have  it  put  upon 
the  record.  Its  only  object  can  be  to  raise  an  immaterial  issue,  and  so  prejudice  the 
plaintitis'  case  with  the  jury.  The  count  is  almost  identical  with  that  which  was  held 
good  in  Blaclceter  v.  Gillett,  9  C.  B.  26.  [Cockburn  C.  J.  The  proposed  plea  rather 
looks  like  an  argumentative  traverse  of  the  plaintiffs'  right  to  a  ferry  at  that  place. 
Williams,  J.  If  put  as  a  plea  of  insufficient  accommodation,  it  might  possibly  be  a 
good  plea:  The  Isliiujtan  Market  Bill,  3  Clark  &  F.  513.  [631]  Here,  admitting  the 
invasion  of  the  ferry,  the  defendants  say  that  the  convenience  of  the  public  requires 
it.     That  clearly  is  a  bad  plea.] 

Lush,  in  support  of  the  rule.  The  substance  of  the  plea  is,  that  the  acts  complained 
of  by  the  plaintiffs  are  justified  by  the  insufficiency  of  the  accommodation  afforded  by 
them  to  the  public.  [Crowder,  J.  You  do  not  in  terms  allege  want  of  sufficient 
accommodation.]  The  declaration  does  not  state  that  what  was  done  by  the  defen- 
dants was  iu  fraud  of  the  plaintiffs'  rights.  [Williams,  J.  The  allegation  is  substantially 
the  same  as  in  Blacketer  v.  Gillett,  9  C.  B.  26.]  The  question  whether  the  facts  stated 
in  the  plea  afford  the  defendants  any  justification,  must  arise  after  the  trial,  and  there- 
fore it  was  thought  more  convenient  if  it  could  at  once  be  put  upon  the  record. 

Cockburn,  C  J.  I  think  this  plea,  being  objected  to,  cannot  be  allowed,  inasmuch 
as,  if  the  matters  therein  alleged  amount  to  a  defence  at  all,  they  may  be  given  in 
evidence  under  not  guilty.  The  count  alleges  that  the  plaintiffs  are  possessed  of  an 
antient  ferry,  and  that  the  defendants,  knowing  the  premises,  but  contriving  to  injure 
and  disturb  the  plaintiffs  in  the  peaceable  and  legal  enjoyment  of  the  said  ferry, 
wrongfully  and  unlawfully,  and  for  the  purpose  of  evading  the  plaintiffs'  antient  ferry, 
carried  passengers  for  hire  over  and  across  the  river  near  to  the  part  where  the  plain- 
tiffs' ferry  was,  and  so  disturbed  them.  The  defendants  propose  by  the  plea  which  they 
seek  to  plead  to  shew  that  the  plaintiffs  have  not  a  right  to  an  exclusive  ferry,  because 
a  new  state  of  things  has  arisen,  to  which  that  right  is  not  applicable.  If  that  be  so, 
if  the  defence  amounts  to  anything  at  all,  it  may  be  [632]  proved  under  not  guilty. 
I  do  not  see  how  the  defendants  can  be  prejudiced  by  our  refusal  to  allow  the 
proposed  plea. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 


Smith  v.  Manners  and  Another.     Jan.  2-lth,  1859. 

[S.  C.  28  L.  J.  C.  P.  220  ;  5  Jur.  N.  S.  549.] 

To  a  common  indebitatus  count,  the  defendants  pleaded,  as  to  101.,  parcel,  &c.,  that 
they  were  always  ready  and  willing  to  pay  the  same,  and  before  suit  tendered  and 
offered  to  the  plaintiff  to  pay  the  same,  &c. — Replication,  that  the  said  sum  of  101. 
brought  into  court  liy  the  defendants  was  not  sufficient  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  mattei'  to  which  the  plea  was  pleaded  : — Held,  that  the 
replication  was  bad,  and  the  plea  good. 

The  declaration  contained  a  count  for  wrongful  dismissal,  a  count  for  dismissal 
without  notice,  and  a  count  for  money  payable  by  the  defendants  to  the  plaintiff'  for 
the  work  and  labour,  cai'e,  diligence,  journeys,  and  attendances  of  the  plaintiff  by  him 
done,  performed,  and  bestowed  as  the  traveller  and  collector  for  the  defendants,  and 
at  their  request,  and  for  commission  due  and  of  right  payable  to  the  plaintiff"  in  respect 
thereof,  and  for  materials  and  necessary  things  by  the  plaintiff  provided  in  and  about 
the  said  work  and  labour,  for  the  defendants  and  at  their  request,  and  for  money  paid 
by  the  plaintiff  for  the  use  of  the  defendants  at  their  request,  and  for  money  received 
by  the  defendants  for  the  use  of  the  plaintiff",  and  for  wages  of  the  plaintiff"  due  from 
the  defendants  to  the  jjlaintift"  as  the  hired  servant  of  the  defendants,  and  foi'  money 
found  to  be  due  from  the  defendants  to  the  plaintiff  on  accounts  stated  lietween  them. 

Seventh  plea, — as  to  the  third  count  of  the  declaration,  except  as  to  101.,  parcel  of 
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the  money  claimed  [633]  theiel^y,  the  defendants  say  they  never  were  indebted  as 
.-illesjed. 

Kighth  plea, — and  for  a  further  plea  as  to  the  said  third  count,  except  as  to  the 
said  sum  of  101.,  parcel,  &c.,  the  defendants  say,  that,  before  action,  they  satisfied  and 
discharged  the  plaintiff's  claim  in  the  said  third  count  mentioned,  except  as  aforesaid, 
by  payment. 

Ninth  plea, — and  for  a  further  plea  to  the  said  third  count,  except  as  to  the  said 
101.,  parcel,  &c.,  the  defendants  say  that  the  plaintiff"  at  the  commencement  of  this  suit 
was,  and  still  is,  indebted  to  the  defendants  in  an  amount  equal  to  the  plaintiff's  claim 
in  the  .said  count  mentioned,  except  as  aforesaid,  for  money  payable  by  the  plaintiff 
to  the  defendants  for  money  lent  by  the  defendants  to  the  plaintiff',  and  for  money 
received  liy  the  plaintiff  for  the  use  of  the  defendants,  and  for  money  paid  by  the 
defendants  for  the  plaintiff  at  his  request,  and  for  money  found  to  be  due  from  the  plain- 
tiff to  the  defendants  on  accounts  stated  lietween  them,  which  amount  the  defendants 
are  willing  to  set  off'  against  the  plaintiff's  claim  in  the  said  third  count  mentioned, 
except  as  aforesaid. 

Tenth  plea, — and  as  to  the  said  sum  of  101,  parcel,  &(i.,  the  defendants  say  that  they 
were  always  ready  and  willing  to  pay  the  same,  and  that  before  suit  they  tendered 
and  offered  to  the  plaintiff'  to  pay  the  same  to  him,  but  he  refused  to  receive  it ;  and 
the  defendants  bring  into  court  the  said  sum  of  101.,  ready  to  be  paid  to  the  plaintiff". 

Second  replication  to  the  tenth  plea, — and  for  a  second  replication  as  to  the  tenth 
plea  of  the  defendants,  the  plaintiff  says  that  the  said  sum  of  101.  brought  into  court 
by  the  defendants  is  not  sufficient  to  satisfy  the  claim  of  the  plaintiff'  in  respect  of  the 
matter  to  which  the  said  tenth  plea  is  pleaded. 

Demurrer,  the  ground  stated  in  the  margin  being  [634]  "that  the  plea  contains  no 
allegation  as  to  the  101.  being  sufficient  to  satisfy  101. ;  and  the  replication  tenders  an 
issue  of  immaterial  matter',  101.  being  in  fact  sufficient  to  satisfy  101."     Joinder. 

Phipson,  in  support  of  the  demurrer  (a).  The  replication  is  no  answer  to  the  plea. 
[Willes,  J.     The  replication  is  clearly  a  bad  replication  to  a  plea  of  tender.] 

Grant,  contra  (//).  Assuming  the  replication  to  be  bad,  the  tenth  plea  cannot  be 
supported  :  it  alleges  merely  a  tender  before  suit,  whereas,  to  be  a  good  plea,  it  should 
have  alleged  a  tender  on  the  day  the  debt  liecame  due.  [Willes,  J.  Tout  temps  prist 
is  the  ordinary  form  of  a  plea  of  tender.  The  plea  of  tender  assumes  that  a  debt  is 
due  generally.  When  a  man  professes  that  he  was  always  ready  to  pay,  he  admits 
that  there  existed  a  debt  which  he  was  bound  to  pay.]  In  DLwn  v.  Clark,  5  C.  B.  3G5, 
5  D.  &  L.  15.5,  where  the  subject  was  much  discussed,  Wilde,  C  J.,  says:  "Besides 
the  averment  of  readiness  to  perform,  the  plea  must  aver  an  actual  performance  of  the 
entire  contract  on  the  part  of  the  defendant,  as  far  as  the  |)laintitt'  would  allow.  And 
it  is  plain,  that,  whci'c,  by  the  terms  of  it,  the  money  is  to  be  paid  on  a  future  day 
certain,  this  branch  of  the  plea  can  only  be  satis-[635]-ffed  by  alleging  a  tender  on  the 
very  day.  And  this  is  the  principle  of  the  decisions  of  Hume  v.  I'eploe,  i<  East,  168, 
and  J'oole  v.  Tumhridge,  2  M.  &  W.  223.  It  is  also  obvious  that  the  defect  in  the  plea 
in  this  respect  cainiot  be  remedied  by  resorting  to  the  previous  averment  of  toujours 
prist.  Consequently,  a  plea  l)y  the  acceptor  of  a  bill,  or  the  maker  of  a  note,  of 
a  tender  post  diem,  is  bad,  iiotwitlistaTiding  the  tender  is  of  the  amount  of  the 
bill  or  note,  with  interest  from  the  day  it  became  due  up  to  the  day  of  the  tender, 
and  notwithstanding  the  plea  alleges  that  the  defendant  was  always  leady  to  pay, 
not  only  from  the  time  of  the  tender  (as  the  plea  was  in  liinnc  v.  I'tjiluc),  but  also  from 
the  time  when  the  bill  or  note  became  payal)le."  [Willes,  J.  If  the  plaintiff"  intended 
to  rely  upon  this  being  a  debt  payable  on  a  particular  day,  he  ought  to  have  replied 
it.     It  is  not  unlike  the  case  of  an  action  for  a  negligent  or  a  voluntary  escape,  where 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"1.  That  it  is  no  answer  to  a  ])lea  of  tcntler  to  a  specific  sum  of  101.,  that 
101.  is  not  sufficient  to  .satisfy  101  2.  That  the  replication  tenders  an  immaterial 
issue,  and  is  no  answer  to  the  plea.  .'?.  That  it  should  have  shewn  in  what  respect 
or  how  the  101.  tendered  was  not  sufficient." 

(/()  The  points  marked  for  argument  on  the  ])art  of  the  jjlaintiff'  were  as  follows  : — 

"  1.  That  the  replication  is  a  sufficient  answer  to  the  tenth  plea.  2.  That  the 
objection  to  the  replication's  merely  one  of  foiin." 
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the  replication  usually  alleges  that  the  defendant  of  his  own  wrong  permitted  the 
escape  :  see  a  form,  3  Chitty  on  Pleading,  7th  edit.,  by  Greening,  466.]  The  debtor 
is  bound  to  pay  his  debt  the  moment  the  debt  is  due.  It  is  no  answer  for  him  to  say 
he  was  always  ready  and  willing  to  pay  it. 

Phipson.  In  Diron  v.  Clark,  5  C.  B.  365,  5  D.  &  L.  1.55,  the  point  was  raised  by 
the  replication. 

CoCKBURN,  C.  J.  This  is  a  plea  of  tender  in  the  common  and  ordinary  form,  pleaded 
to  a  general  indebitatus  count :  and,  though  there  may  be  some  debts  to  which  it 
would  not  be  a  good  answer,  there  is  nothing  to  shew  that  that  is  .so  here.  If  the  debt 
to  which  it  is  pleaded  had  been  a  debt  payable  on  a  particular  day,  the  plaintiff  should 
have  replied  it.     I  think  our  judgment  must  be  for  the  defendants. 

[636]  Williams,  J.  I  have  looked  and  listened  in  vain  to  discover  what  objection 
can  be  made  to  this  plea.  It  is  in  the  form  which  has  been  in  use  foi'  centuries.  The 
plea  of  tender  only  bars  the  damages.  LTnless  it  appears  that  the  money  was  payable 
on  some  pai  ticular  day,  and  therefore  that  the  defendant  has  been  guilty  of  a  breach 
of  contract,  it  clearly  is  a  good  answer  to  the  action.  In  ,Johi<mt  v.  CJay,  7  Taunt.  486, 
where,  in  covenant  for  rent,  the  defendant  pleaded  a  tender,  it  was  contended  that  a 
plea  of  tender  after  the  day,  in  covenant  for  the  paj^ment  of  money,  was  bad  ;  but 
Gibbs,  C.  J.,  said  :  "  I  should  be  sorry  that  it  should  be  doubted  for  a  moment,  that, 
where  there  is  a  mere  dry  covenant  for  payment  of  money,  it  may  not  be  tendered. 
Suppose  a  covenant  for  rent,  and  three  or  four  quarter.s  due,  it  might  always  be  said 
than  an  action  had  accrued."  And  Burrough,  J.,  said  :  "  A  tender  always  admits  the 
cause  of  action  :  it  only  goes  in  bar  of  damages."  The  count  here  being  general,  there 
is  nothing  to  shew  that  the  sum  tendered  does  not  constitute  the  entire  debt. 

Crowder,  J.,  and  Willes,  J.,  concurred. 

Judgment  for  the  defendants. 

[637]     Baggallay  and  Others  c  Pkttit  and  Others.     Jan.  24th,  1859. 

[S.  C.  28  L.  J.  C.  P.  169  ;  5  Jur.  :N.  S.  868.] 

By  an  agreement  between  the  plaintiffs  of  the  first  part  and  the  defendants  of  the 
second  part,  the  former  agreed,  that,  upon  payment  to  them  by  the  latter  of  14401. 
by  instalments  on  certain  days,  they  would  grant  the  defendants  a  lease  of  a  certain 
parcel  of  land  ;  and  the  defendants  agreed  to  accept  such  lease  and  execute  a  counter- 
part thereof.  A  declaration,  after  setting  out  the  agreement  verbatim, — alleged 
that  all  things  and  conditions  had  happened  and  had  by  the  plaintiffs  been  observed 
and  performed  which  were  necessary  to  entitle  them  to  be  paid  by  the  defendants 
the  several  sums  on  the  days  named,  and  that  the  said  several  days  had  elapsed 
before  the  suit ;  and  assigned  for  breach  non-payment  of  the  moneys  or  any  part 
thereof  : — Held,  that  the  declaration  disclosed  a  sufficient  cause  of  action, — the 
granting  of  the  lease  not  being  a  condition-precedent  to  the  plaintiffs'  right  to 
demand  payment  of  the  money. 

The  declaration  stated  that  an  agreement  was  theretofore  made  by  and  between  the 
plaintiffs  of  the  first  pai  t,  and  the  defendants  of  the  second  part,  which  said  agreement  is 
signed  by  the  plaintift's  and  the  defendants,  and  is  in  the  words  and  figures  followi)ig,  that 
is  to  .say, — "Memorandum  of  agreement  made  this  4th  day  of  August,  1856,  between 
R.  Baggallay,  of,  Szc,  C.  S.  Butler,  of,  &c..,  and  J.  H.  Wilson,  of,  &c.,  for  themselves, 
their  heirs  and  assigns  (hereinafter  called  the  parties  of  the  first  part),  of  the  first  part, 
and  W.  Pettit,  of,  &c.,  G.  T.  Smith,  of,  &c.,  J.  W.  Legge,  of,  &c.,  C.  Hack,  of,  &c., 
C.  T.  Smith,  of,  &c.,  and  J.  J.  Burton,  of,  &c.  (hereinafter  called  the  parties  of  the 
second  part),  of  the  second  part :  Whereas,  the  parties  hereto  of  the  first  part  have 
agreed  to  allow  the  parties  hei-eto  of  the  second  part,  out  of  the  purchase-money  of 
15601.,  the  sum  of  1201.  for  completing  the  messuages  hereinafter  described  ;  and  the 
said  parties  of  the  first  part  agree,  that,  upon  payment  to  them  by  the  said  parties 
hereto  of  the  second  part  of  the  sum  of  14401.  and  interest  in  manner  hereinafter 
mentioned,  that  is  to  say,  401.  on  the  24th  of  February  next,  501.  on  the  25th  of 
March  next,  501.  on  the  24th  of  June,  1857,  and  13001.,  being  the  balance  of  the  said 
purchase-money,  on  the  29th  of  September,  1857,  with  interest  at  the  rate  of  51.  per 
cent,  per  annum  on  the  same  sums  respectively,  they  will  grant  to  the  said  parties 
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of  the  second  part  a  lease  of  all  that  piece  or  parcel  of  land  or  ground  situate,  lying, 
and  being  at  Khodeswell,  in  the  parish  of  St.  Dunstan,  [638]  Stepney,  in  the  county 
of  Middlesex,  on  the  east  side  of  the  road  called  St.  Ann's  Road,  with  the  thirteen 
messuages  or  tenements  and  premises  thereon  erected  and  built,  and  which  said  piece 
of  land  and  premises,  with  the  abuttals  and  boundaries  thereof,  are  more  particularly 
(lescril)ed  at  the  foot  hereof,  and  therein  coloured  pink,  to  hold  the  same  from  the  2i)th 
(if  September,  1857,  for  the  term  of  ninety-nine  years,  at  the  yearly  rent  of  31.  14s.  6d. 
for  each  of  the  said  messuages  and  premises,  to  be  paid  quarterly,  on  the  usual  quarter- 
days  in  every  year,  clear  of  all  deductions  for  sewers-rate  and  all  other  outgoings 
whatsoever,  the  land-tax,  which  has  been  redeemed,  tithes,  or  rent^charge  in  lieu  of 
tithes,  and  the  property-tax,  only  excepted, — the  first  quarterly  payment  to  be  made 
on  the  25th  of  December,  1857.  The  .said  parties  of  the  second  part  also  agree  to 
accept  such  lea.se  or  leases,  and  execute  a  counterpart  or  counterparts  thereof,  and  to 
pay  the  solicitors  of  the  said  parties  hereto  of  the  tirst  part  the  sum  of  81.  8s.  for 
preparing  every  such  lease  and  counterpart,  exclusive  of  the  ad  valorem  duty,  but 
inclusive  of  maps  or  plans  drawn  thereon.  And  the  said  parties  hereto  of  the  first 
and  second  parts  respectively  mutually  agree  that  such  lease  shall  contain  all  such 
covenants,  clauses,  and  agreements  as  are  mentioned  and  set  forth  in  the  draft  of  a 
lease  already  prepared,  approved,  and  signed  by  or  on  the  part  of  the  said  parties  of 
the  second  part.  Provided,  and  it  is  hereby  agreed  between  the  .said  parties,  that,  if 
the  .said  parties  of  the  second  part  shall  require  a  lease  of  any  one  or  more  of  the  said 
thii'teen  messuages  (not  being  one  lease  for  the  entirety  of  the  said  premises),  then 
and  in  that  case  the  .said  parties  of  the  first  part  agree  to  grant  to  the  said  parties  of 
I  lie  second  part,  or  to  any  other  person  or  persons  they  may  direct,  such  one  or  more 
leases  ;  in  which  case,  [639]  each  of  such  leases  lastly  mentioned  shall  contain  the 
same  covenants,  clauses,  and  agreements  as  are  hereinbefore  provided  in  respect  of 
the  lease  of  the  entirety  of  the  said  premises  :  and  that  the  production  of  the  title 
of  the  said  parties  of  the  first  part,  or  any  title  whatsoever  to  grant  such  lease,  shall 
not  be  required  by  the  said  parties  of  the  second  part:"  Averment,  that  the  plaintiffs 
are  the  same  persons  who  were  and  are  the  pai'ties  to  the  said  memorandum  of  agreement 
of  the  first  part ;  and  that  the  defendants  are  the  same  persons  who  were  and  are  the 
paities  thereto  of  the  .second  part :  And  that  all  things  and  conditions  have  happened, 
and  have  by  the  plaintiffs  been  observed  and  performed,  which  were  necessary  to 
entitle  them  to  be  jjaid  by  the  defendants  the  said  sum  of  401.  on  the  24:th  of  February 
next  after  the  making  of  the  said  agi-eement,  and  the  said  sum  of  501.  on  the  said 
25th  of  March  then  next,  and  the  said  sum  of  501.  on  the  24th  of  June,  1857,  and  the 
said  sum  of  13001.,  being  the  balance  of  the  said  purchase-money,  on  the  29th  of 
Septemlier,  1857,  with  interest  at  the  rate  of  51.  per  cent,  per  annum  ;  and  the  said 
several  days  had  elapsed  long  before  this  suit :  yet  the  defendants  had  made  default 
in  paying  to  the  plaintiffs  the  said  sums  of  401.,  501.,  501.,  and  l.'iOOl.,  or  any  of  them,  or 
any  part  thereof,  or  any  interest  thereon  ;  and  the  said  sums,  and  a  large  sum  for  the 
.said  interest,  was  due  and  payable  by  the  defendants  to  the  plaintiff's. 

To  this  declaration  the  defendants  demurred, ^thc  ground  of  demurrer  alleged 
in  the  margin  being,  "that  the  declaration  shews  no  agreement  or  promise  by  the 
defendants  to  pay  the  moneys  claimed."     Joinder. 

(li'ay,  in  the  support  of  the  demurrer.  The  ([uestion  is,  whether,  upon  the  true 
construction  of  the  agreement  declared  on,  thi^  grant  of  the  lease  is  not  a  c()n-[640]- 
dition  precedent  to  the  I'ight  of  the  plaintiff's  to  demand  payment  of  the  .several  siniis 
therein  mentioned.  This  is  not  simply  a  covenant  to  ])ay  money.  [Coekburn,  G.  J. 
The  plaintiff's  agree  that  they  will  grant  a  lease  to  the  defendants  upon  their  paying 
them  certain  sums,  and  the  defendants  agree  to  accept  the  lease  and  to  execute  a, 
counterpart.  Is  not  that  an  agreement  to  take  the  lease  with  the  condition  of  paying 
the  money  !]  The  breach  as.signed  is,  simply  the  non-payment  of  the  money.  The 
question  is,  whcthei'  upon  the  agreement  as  set  out  in  Uk;  declaration  there  is  a  covenant 
U)  ])ay  the  money.  It  is  submitted  that  there  is  not.  [Williams,  J.  We  do  not  know 
the  facts  :  iiut,  must  we  not  assume  that  the  lease  has  been  granted  I]  No  lease  has 
been  tendered  ;  nor  have  the  defendants  refused  to  accept  a  lease.  |("ockliui-n,  C  J. 
Then,  you  should  have  traversed  the  general  allegation  that  all  things  and  conditions 
had  hapi)ened  and  been  perfoi'mcd  to  entitle  the  |)laintilt's  to  bo  ]iaid  the  scvei'al  sums. 
W'illes,  J.  If  the  lease  has  not  been  granted,  but  has  bemi  tendered,  the  vendort  aro 
not  entitled  to  the  price,  but  only  to  damages  for  not  performing  the  contract.     The 
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estate  i-emains  in  the  vendors,  until  the  lease  is  actual!}'  granted.  In  Sibthorpe  v. 
Brunei,  3  Exch.  826,  a  deed  executed  liy  the  plaintiflf  and  defendant, — after  reciting 
that  a  company  had  been  formed  for  the  purpose  of  constructing  a  railway  which  would 
pass  through  the  plaintiff's  estate,  and  that  an  application  to  parliament  for  an  act  of 
incorporation  was  then  pending,  ~  contained  a  covenant  by  the  defendant,  that,  within 
six  months  from  the  time  of  the  pa-ssing  the  proposed  bill,  and  before  the  company 
should  enter  upon,  take,  or  use  the  estate,  except  for  the  purpose  of  setting  out  and 
ascertaining  the  land  required,  the  defendant  should  pay  to  the  plaintiff  the  sum  of 
40001.  for  the  purchase  of  the  [641]  estate  as  thereinafter  described.  There  was  also 
a  covenant,  that,  on  payment  by  the  defendant  of  the  said  sum  of  40001.  and  interest 
after  the  expiration  of  six  months  after  the  passing  of  the  said  bill  to  the  dav  of 
payment  of  the  said  s>im,  the  plaintiff  should  convey  to  the  defendant  so  much  of  the 
estate  as  should  be  required  for  the  construction  of  the  railway.  In  an  action  on  the 
covenant,  for  the  non-payment  of  the  purchase-money  after  six  months  from  the  passing 
of  the  bill,  it  was  held  that  the  covenant  to  pa\'  the  purchase-money,  and  that  to 
convey  the  property,  were  independent  covenants.] 

Bovill,  Q.  C,  contrA,  was  not  called  upon  (a). 

CocKBlRN,  C.  J.  AVe  think  the  declaration  is  good,  and  consequently  that  the 
plaintiffs  must  have  judgment  upon  this  demurrer.  But,  if  the  defendants  wish  to 
withdraw  the  demurrer,  and  traverse  the  general  averment,  they  may  apply  for  leave 
to  amend.  If  no  application  for  that  purpose  be  made  at  Chambers  within  a  week, 
there  will  be  judgment  for  the  plaintiffs. 

Rule  accordingly. 

[642]    Chope  and  Another  v.  Reynolds.    Jan.  24th,  1859. 

[S.  C.  28  L.  J.  C.  P.  194  ;  5  Jur.  N.  S.  822 ;  7  W.  R.  208.] 

Where  "profits"  are  insured  again.st  perils  of  the  sea,  the  liability  of  the  underwriters 
do  not  attach  unless  the  goods  themselves  are  lost  by  a  peril  insured  against. — A. 
bought  goods  of  B.,  to  arrive  at  Bristol  by  the  ship  "  James  Daly,"  from  the  West 
coast  of  Africa,  and  effected  an  assurance  with  C.  against  the  ordinary  perils,  with 
a  memorandum  indorsed  on  the  policy,  declaring  the  insurance  to  be  "  on  profit  on 
palm-oil,  valued  at,  itc,  per  'James  Daly.'"  The  "James  Daly,"  while  on  her 
voyage  to  Bristol  with  the  oil  on  board,  was  lost  by  a  peril  insured  against,  but  the 
oil  was  brought  home  undamaged  by  another  vessel,  and  was  sold  by  B.  to  a  third 
person : — Held,  upon  the  authority  of  The  Uoijal  Exchange  Assurance  v.  Jll'Swiney, 
14  Q.  B.  646,  that  there  had  been  no  such  loss  of  the  subject-matter  of  insurance 
as  WHS  contemplated  by  the  policy. 

This  was  an  action  upon  a  policy  of  insurance  on  "  profits,"  for  a  total  loss. 

The  declaration  stated,  that,  before  the  making  of  the  policy  of  insurance  therein- 
after mentioned,  certain  persons  carrying  on  business  under  the  firm  of  R.  &  W.  King 
bargained  and  sold  to  the  plaintiffs  divers  tons  of  palm-oil,  at  a  certain  rate  or  price 
then  agreed  upon  between  the  said  persons  and  the  plaintiffs,  to  arrive  by  certain 
ships,  to  wit,  the  "James  Daly  "  and  other  .ships,  at  the  port  in  the  said  policy  of  insur- 
ance and  thereinbefore  mentioned,  which  said  ships  before  the  making  of  the  bargain 
and  sale  had  been  and  were  engaged  upon  a  trading  voyage  to  and  from  the  W'est 
Coast  of  Africa  for  the  said  Messrs.  R.  &  W.  King,  and  were  expected  to  arrive  at 
Bristol,  or  some  port  or  ports  of  discharge  in  the  united  kingdom,  with  cargoes  on 
board  thereof  respectively,  comprised,  amongst  other  things,  of  palm-oil ;  and  that, 
at  the  time  of  the  said  bargain  and  sale,  and  of  the  making  of  the  said  policy  of 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were, — "  That, 
on  the  true  construction  of  the  whole  agreement,  which  is  set  out  in  the  declaration 
verbatim,  there  is  an  express  or  at  any  rate  an  implied  promise  to  pay  the  sums  of 
401.,  501.,  601.,  and  1.3001.:  That  the  grant  of  a  lease  was  not  a  condition  precedent 
to  the  right  to  be  paid  the  said  sums,  at  any  rate  the  first  three  of  them,  which  were 
to  be  paid  on  days  anterior  to  the  granting  the  lease  :  And  that,  if  the  defendants 
relied  on  the  non-granting  of  the  lease,  or  the  non-observance  of  any  condition,  they 
ought  to  have  pleaded  the  defence  specially." 
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insurance,  the  plaintifl's  had  reason  to  expect  that  they  would  make  great  gains  and 
profits,  to  the  amount  of  the  sum  insured  as  hereinafter  mentioned,  in  case  the  said 
tons  of  palm-oil  so  bargained  and  sold  as  aforesaid  should  arrive  by  the  said  ships  : 
That,  after  the  said  bargain  and  sale,  the  defendant,  in  consideration  of  311.  10s.  then 
paid  to  him  by  the  agents  of  the  plaintifts  in  that  behalf  thereinafter  mentioned,  as 
and  for  the  premium  and  at  and  after  the  rate  of  three  guitieas  per  cent,  for  the  insur- 
ance of  lOOUl.  upon  the  premises  mentioned  in  the    policy  thereinafter  mentioned, 
became  and  was  [643]  an  insurer  to  the  plaintitts  of  10001.  upon  the  said  premises, 
and  as  such  insurer  for  the  said  sum  subscribed  on  the  12th  of  February,  1857,  a 
certain  policy  of  insurance  caused  to  be  made  on  the  11th  of  February  aforesaid  by 
certain  agents  of  the  plaintiffs  in  that  behalf  carrying  on  business  under  the  firm  of 
Bushl)ys  &  Lee,  purporting  thereby  and  containing  therein   that  the  said   persons 
carrying  on  business  under  the  firm  of  Bushbys  &  Lee,  as  well  in  their  own  names  as 
for  and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to  whom  the 
same  did,  might,  or  should  appertain  in  part  or  in  all,  did  make  assurance  and  cause 
themselves  and  them  and  every  one  of  them  to  be  insured,  lost  or  not  lost,  at  and  from 
the  West  coast  of  Africa,  during  the  vessel's  stay  and  trade  there,  and  from  thence  to 
Bristol  or  any  port  or  ports  of  dischaige  in  the  united  kingdom,  and  with  liberty  to 
proceed  in  any  rotation  to  all  or  any  poits  or  ])laces,  rivers,  or  islands  of  Africa, 
including  Madeira,  Canaries,  Cape  de  Verde,  and  the  islands  in  the  Atlantic,  or  off 
the  coast  of  Africa,  for  the  purposes  of  trading,  bartering,  and  exchanging  property, 
for  infoi'mation  or  refreshment,  or  for  any  other  purposes  of  trade  whatsoever,  without 
being  deemed  any  deviation,  and  with  libeity  to  be  towed  by  steam-vessel  or  vessels, 
and  to  dock,  heave  down,  to  load,  unload,  or  re-load,  to  sell,  barter,  or  exchange  all 
or  either  goods  oi'  pi'operty  with  any  ships,  boats,  craft,  or  factories  wheresoever  they 
may  call  at  and  proceed  to,  and  also  with  libei'ty  to  take  on  board  and  land  passengers 
without  being  deemed  any  deviation,  without  prejudice  to  that  insurance,  including 
all  sorts  of  craft,  trading,  and  unloading,  re-loading,  and  trans-shipment,  upon  any 
kind  of  goods  and  merchandizes,  and  also  upon  the  body,  tackle,  apparel,  ordnance 
munitions,  artillery,  boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel  called 
the  ships  named,  whereof  [644]  was  ma.ster  under  God  for  this  present  voyage,  &c., 
01-  whosoever  else  should  go  for  master  in  the  said  ship,  or  by  whatever  other  name 
or  names  the  same  ship,  or  the  master  thereof,  was  or  should  be  named  or  called  ; 
beginning  the  adventure  upon  the  said  goods  and   merchandizes  from  the  loading 
thereof  aboard  the  said  ship  as  above,  upon  the  said  ship,  &(■.,  and  so  thence  continue 
and  endure  during  her  abode  there,  upon  the  said  ship,  A;c.,  and  further  until  the  .said 
ship,  witli  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandize  whatso- 
ever, should  be  arrived  at  as  above  ;  upon  the  said  ship,  &c.,  until  she  should  be  moored 
at  anchor  twenty-four  hours  in  good  safet}',  and  upon  the  goods  and  merchandizes 
until  the  .same  should  be  there  dischai'ged  and  safely  landed  :  and  it  should  be  lawful 
for  the  said  ship  in  that  voyage  to  proceed  and  .sail  to  and  touch  and  stay  at  any  ports 
or  places  whatsoever  and  wheresoever  for  any  purposes,  l>eiiig  deemed  no  deviation  from 
and  without  jirejudice  to  that  insurance  :  the  said  ship,  <tc.,  goods  a!id  merchandizes, 
&c.,  for  so  much  as  concerned  the  assured,  l)y  agreement  between  the  assured  and 
assurers  in   that  policy,   were   and  should   l)c   valued   at  as   under.       Touching  the 
aflventures  and  perils  which  they  the  assurers  were  contented  to  bear  and  did  take 
upon  them  in  that  voyage,  they  were  of  the  seas,  men  of  war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals,  takings  at  sea, 
arrests,  restraints,  and  detainments  of  all  kiiigs,  princes,  and  people  of  what  nation, 
condition,  or  quality  soever,  barratry  of  the  master  and  mariner,  and  of  all  other  perils, 
losses,  and  misfortunes  that  had  or  should  come  to  the  hurt,  detriment,  or  damage  of 
tlie  said  goods  and  merchandizes  and  slii]),  <tc.,  or  any  part  thereof;  and,  in  case  of 
any  lo.ss  or  misfortune,  it   should  lie  lawful  to  the  a.ssuied,  their  factors,  sci'vants,  and 
assigns,  to  sue,  [645]  labour,  and  travel  for,  in,  and  about  the  defence,  safeguaid,  and 
recovery  of  the  said  gcxxls  and  merchandizes  and  stii]),  &c.,  or  any  part  thereof,  without 
])rejudice  to  that  insuiance,  to  the  charges  whci-c  they  the  assurers  would  contribute 
each   one  according  to  the  rate  and  i|uantity  of  his  sum   therein  assured  :   And  it  Wiis 
agreed  by  thoin  the  insurers  that  that  writing  or  jiolicy  of  assurance  should  be  of  as 
much  force  and  effect  as  the  surest  writing  or  policy  of  assurance  theretofore  made 
in  Lombard  Street  or  in  the  Royal  Exchange  or  elsewhere  in  London  ;  and  so  they 
the  assurers  were  contented,  and  did  thereby  promise  and  bind  themselves  ouch  one 
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for  his  own  part,  their  heirs,  executors,  and  goods,  to  the  assured,  their  executors, 
administrators,  and  assigns,  for  the  true  performance  of  the  premises,  confessing 
themselves  paid  the  consideration  due  unto  them  for  that  insurance  by  the  assured, 
at  and  after  the  rate  of  three  guineas  per  cent.  In  witness  whereof  they  the  assurers 
did  subscribe  their  names  and  sums  assured,  in  London,  the  11th  of  February,  1857  : 
And  that  by  a  certain  memorandum  thereon  written,  corn,  salt,  fruit,  flour,  and  seed 
were  warranted  free  from  a^■erage  unless  general  or  the  ship  should  be  stranded  ;  also 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins  were  warranted  free  from  average  under 
51.  per  cent.  ;  and  all  other  goods,  and  also  the  ship  and  freight,  were  warranted  free 
from  average  under  31.  per  cent,  unless  general  or  the  ship  should  be  stranded  :  And 
by  a  ceitain  other  memorandum  written  in  the  margin  thereof,  the  said  ships  were 
warranted  free  of  capture  and  seizure,  and  the  consequences  of  any  attempt  thereat: 
And  also  liy  a  certain  other  memorandum  thereunder  written  it  was  declared  that 
the  said  insui-ance  was  on  profit  on  palm-oil,  valued  at  30001.,  by  order  of  the  plaintifts, 
in  respect  of  the  ships  whereof  the  names  were  thereunder  written,  and  to  the  amount 
[646]  of  the  sums  set  against  the  names  of  the  said  ships,  being  the  same  ships  as 
engaged  and  so  expected  to  arrive  as  thereinbefore  mentioned  ;  which  said  names  and 
sums  were  and  are  as  follows, — "James  Daly,"  4501.;  "Chalco,"  4001.;  "Warrior," 
2001.;  "Glenely,"  2501.;  "Packet,"  4501.;  "Elizabeth  Emily,"  6001. ;  "  Dehomey," 
2001.  ;  "Stedfast,"  2501. ;  "Arab,"  1001. ;  "Jane  Black,"  1001.",— as  by  the  said  policy 
of  insurance  and  memoranda,  reference  being  had  thereto,  will  moi-e  fully  and  at  large 
appear:  That,  after  the  said  ship  called  the  "James  Daly"  had  arrived  at  the  West 
coast  of  Africa,  and  while  she  was  prosecuting  the  voyage  and  trading  as  aforesaid, 
divers  large  quantities  of  palm-oil  were  loaded  and  shipped,  and  thenceforward  until 
the  loss  thereinafter  mentioned  continued  on  board  the  said  vessel  for  and  on  account 
of  the  said  R.  &  W.  King,  to  be  conveyed  thence  to  Bristol,  or  some  port  of  discharge 
in  the  united  kingdom,  for  the  said  Messrs.  R.  &  W.  King,  and  from  the  time  of  such 
loading  became  and  from  thence  until  the  loss  thereinafter  mentioned  were  part  of  the 
palm-oil  so  bargained  and  sold  to  the  plaintitts  as  aforesaid  :  That  the  plaintifls  were 
interested  in  the  profits  to  arise  and  he  made  from  the  sale  and  disposal  of  the  said 
palm-oil,  to  wit,  to  the  amount  of  all  the  money  by  them  ever  insured  or  caused  to  be 
insured  theieon  :  That  afteiwards  the  said  ship  called  the  "  James  Daly,"  during  her 
stay  on  the  W^est  coast  of  Africa,  and  while  she  was  endeavouring  to  prosecute  her 
voyage  from  thence  to  Bristol  aforesaid,  or  some  port  of  discharge  in  the  united 
kingdom,  was,  with  the  said  palm-oil  on  board  thereof,  bj'  perils  and  dangei's  of  the 
seas,  utterly  lost,  and  never  did  arrive  at  Bi'istol  aforesaid,  or  any  port  of  discharge 
in  the  united  kingdom,  whereby  the  expected  profits  of  and  from  the  sale  of  the  said 
palm-oil,  which  the  plaintifts  averred  that  they  might  or  could  and  would  have  made 
if  the  same  had  arrived  at  Bristol  aforesaid,  or  [647]  any  port  of  discharge  in  the 
united  kingdom,  were  lost  to  the  plaintifts  :  And  that  they  the  plaintifts  had  done, 
and  always  been  ready  and  willing  to  do,  all  things  on  their  part  necessary  to  be  done, 
and  which  they  ought  to  be  reaily  and  willing  to  do,  and  that  all  things  had  happened 
which  it  was  necessary  should  happen,  to  entitle  them  to  be  paid  by  the  defendant 
the  said  loss,  and  that  a  reasonable  time  for  payment  had  elapsed,  and  the  defendant 
had  not  paid  the  same. 

Sixth  plea — to  the  first  count, — that  the  defendant  became  an  insurer  by  a  policy 
in  writing,  and  not  otherwise,  which  policy  was  in  the  words  and  figures  following 
[setting  out  the  policy,  with  the  several  memoranda  indorsed  thereon] :  Averment, 
that  the  palm-oil  shipped  on  board  the  "  James  Daly  "  as  in  the  first  count  mentioned, 
and  in  the  profits  whereof  the  plaintiff's  were  alleged  to  have  been  interested,  was  not, 
nor  was  any  part  of  it,  lost  or  damaged  by  perils  of  the  sea  or  other  perils  insured 
against,  and  was  safely  shipped  on  board  other  vessels,  and  was  disposed  of  by  the 
said  Messrs.  R.  &  W.  King. 

Second  replication  to  the  sixth  plea, — that,  by  the  usage  of  trade,  the  plaintiffs 
wei-e  not,  under  their  said  contract,  entitled  to  have  the  said  palm-oil,  unless  the  same 
should  arrive  by  the  said  "James  Daly,"  and  that  they  did  not  have  the  same. 

Demurrer  thereto, — the  giound  stated  in  the  margin  being,  " that  the  insurance 
is  a  contract  to  indemnify  the  assured  against  damage  or  loss  to  the  palm-oil  on  board 
the  ship,  and  is  not  a  contract  to  indemify  the  assured  against  any  loss  arising 
from  the  ship  not  arriving  with  sufficient  palm-oil  on  board  to  entitle  the  assured  to 
claim  it." 
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Blafkburn,  in  support  of  the  deniurrcr  (a).  The  [648]  4uestioii  is,  what  is  the 
meaning  of  the  contract  between  the  underwriter  and  the  plaintiffs.  There  is  no 
averment  on  the  record  that  the  former  had  an}'  notice  of  the  contracts  with  Messrs. 
King  :  all  they  knew  was,  that  the  plaintiff's  were  desirous  of  insuring  profits  expected 
to  be  made  on  palm-oil  expected  to  arrive  at  Bristol  from  the  West  coast  of  Africa, 
in  certain  ships  to  be  named.  There  can  be  no  doubt  as  to  the  meaning  of  that. 
Where  a  man  insures  goods  on  a  voyage,  he  is  supposed  to  insure  their  value  at  the 
port  of  shipment.  He  may  if  he  pleases  further  insure  the  profits  of  the  venture. 
But  in  both  cases  the  event  is  precisely  the  same.  He  does  not  insure  the  ship  or 
the  voyage  :  but  he  insures  against  the  non-ariival  of  the  goods  at  their  destination 
by  reason  of  a  peril  insured  against.  The  event  which  liappened  here  gave  rise  to 
no  lo.ss  upon  the  goods  themselves  :  all  that  is  alleged  is,  that  the  ship  was  lost.  It 
is  plain,  upon  the  decision  of  the  Exchequer'  Chamber,  in  M'Swiney  v.  The  Royal 
E./vhaiu/e  Axmrana',  14  Q.  B.  646,  that  this  was  not  such  a  loss  as  the  under'wr-iter 
intended  to  indemnify  the  plaintiffs  fr'om.  In  that  case,  the  plaintiff",  in  Lonilon,  con- 
ti-acted  to  buy  of  D.  6000  bags  of  rice,  to  arrive  from  Madr-as  by  the  ship  "  E.  B." 
before  the  end  of  May  ;  and  he  contracted  with  W.  to  sell  him  [649]  the  same  rice, 
to  arrive  as  above,  at  an  advanced  pr-ice.  The  plaintitf  then  effected  an  rnsurance  at 
and  from  Madr'as  to  London,  on  profit  on  rice,  loaden  or  to  be  loaden,  and  also  upon 
the  body,  tackle,  &c.,  of  the  ship  "E.  B.,"  beginning  the  adventur-e  upon  the  goods 
from  and  immediately  after  the  loading  thereof  aboar-d  the  said  ship  at  Madi'as : 
the  or-dinary  perils  were  insur-ed  against:  premium,  "21.  IDs.  per  cent.  The  rice  was 
all  ready  to  be  shipped  on  board  the  "  E.  B.,"  and  conveyed  to  London  for  plaintifi''s 
vendors,  and  1200  bags  wer-e  actually  oir  board,  when,  by  per-ils  of  the  sea,  the  ship 
was  disabled,  and  preverrted  from  per-forming  the  voyage,  and  the  r-ice  on  board 
spoiled  :  the  plaintiff  s  contr'aets  both  of  piu'chase  and  sale  became  inoperative.  In  an 
action  on  the  policy  for  a  total  loss  in  r'cspect  of  4.S00  bag.s,  the  insurer's  having  settled 
for  the  1200,  the  court  of  t^Uieen's  Bench  held,  that  the  plaintilfs  expected  profit  was 
an  insurable  interest,  and  well  insur-ed  by  this  policy  ;  and  that  it  was  not  necessary 
to  the  plaintiff's  right  of  recovery  that  the  4^00  bags  should  have  been  actually  on 
boar'd  ;  the  ship  ha^■ing  been  at  Madr'as  r'eady  to  take  in  the  cargo,  and  having  been 
disabled  frorrr  so  doing  by  no  cause  but  peril  of  the  sea.  This  judgment,  however, 
was  rever'sed  liy  the  Exchequer  Chamber',  who  held  that  the  plaintiff''s  inter-est  irr 
profit,  though  insur-able,  was  rrot  pr'opcrly  irrsur'cd  l)y  a  policy  in  this  form,  except  as 
to  the  rice  actually  pirt  orr  boar-d  ;  arrd  that,  if  the  rice  orr  shor'c  could  have  beerr  corr- 
sidered  a  subject-matter'  of  the  insur'airce  under'  this  policy,  the  loss  in  r'cspcct  of  sirch 
rice  was  not  occasiorred  bv  peril  of  the  sea,  withirr  the  mearrirrg  of  the  policy,  but  was 
only  corrsequerrtial  upoir  other  loss  occasioned  by  sirch  per-il.  The  ruasorrs  giverr  by 
Parke,  B.,  in  that  case,  p.  661,  ai-e  closely  irr  point  here.  "Upon  the  face  of  the 
policy,"  he  says,  "givirrg  full  effect  to  the  wr-itterr  part  of  it,  we  thirrk  that  the  [650] 
plaintiff  is  to  be  corrsidered  irr  the  same  situation,  as  to  tire  lialjility,  as  if  he  had  irisur'cd 
the  or'dinary  pr'ofits  of  a  parcel  of  rice  shipped  orr  board  the  par'ticular  vessel,  that  is, 
the  additiorral  value  which  it  was  expected  to  ac([rrire  at  the  ternrirration  of  the  voyage, 
and  agairrst  the  losses  specified.  If  .so,  we  think  it  clear'  that  the  policy  attached  orrly 
to  such  rice  as  was  actually  on  board.  The  adverrtirr-e  bcgirrs  orr  the  s.-iid  goods  fr-om 
arrd  irrrnrcdiately  after  the  loading  orr  boar'd  :  arrd  we  thirrk  the  irrsirr'ance  orr  the  profit 
or  the  additiorral  value  of  the  goods  carrrrot  Viegirr  at  a  diff'ererrt  time  ;  arrd,  firrthcr', 
that  the  losses  irrsirred  agairrst  by  this  policy  ar'e  oirly  the  lo.sses  by  pcr'ils  of  the  seas 
directly  afi'ectirrg  the  goods,  arrd  corrsequerrtly  the  pr'ofit  orr  the  goods."     Urrless  tiro 

(a)  The  points  marked  for  argument  on  the  part  of  the  dcfendarrt,  wer-e  as 
follows  : — ■ 

"That  the  corrtr'aet  betweerr  the  rrrrderwriter-  arrd  the  pl.'iirrtill's,  beirrg  corrtairred 
in  the  written  policy  of  irrsuranco  set  out  irr  the  sixth  plea,  canrrot  be  varied  irr  ita 
constructiorr  by  the  corrtr-aets  betweerr  the  plairrtiifs  arrd  Messr-s.  K.  &  W.  Kirrg,  even 
if  the  deferrdarrt  had  at  the  time  of  the  makirrgof  the  policies  Icnowrr  of  these  corrlrvicts, 
which  is  rro  wlrer-e  alleged  :  arrd  th.-it  the  polii'y  irr  this  case  is  'orr  pr'ofit  orr  palm-oil,' 
and  that,  irr  the  larrguagc  of  the  jrrdgmerrt  of  the  corrrt  of  Kxclrci|uer'  Clranrber  irr  'I'lic 
lioijid  Kxrliangi:  Axsuranci^  t'oiujinny  v.  M\Stnnrii,  14  l^.  H.  (!61,  the  losses  irrsrrr'cd  agairrst 
by  this  policy  are  orrl}'  the  lo.sses  by  the  perils  of  the  seas  directly  artectirrg  the  gooiLs, 
arrd  consequently  the  profits  on  the  goods." 


262  MORGAN    t'.  TAYLOR  5  C.  B.  (N,  S  )  651. 

casualty  be  such  as  would  have  rendered  an  underwriter  upon  goods  liable,  the  under- 
writer upon  profits  cannot  be  liable. 

David  Keane,  contra  (a).  The  decision  of  the  court  of  Queen's  Bench  in  M'Swiney 
V.  The  Royal  Exchange  Asmrance,  14  Q.  B.  634,  is  in  favour  of  the  plaintiffs,  viz.  that, 
under  circumstances  like  those  of  this  case,  the  policy  attached.  The  extent  to  which 
that  judgment  is  reversed  bj'  the  Exchequer  Chamber  is,  that  [651]  the  risk  does  not 
commence  until  the  goods  are  actually  on  board.  That  language  of  the  judgment 
which  is  relied  on  by  the  other  side,  is  applicable  to  a  totally  different  state  of  facts. 
In  Anderson  v.  JJ'alUs,  2  M.  &  Sehv.  240,  247,  Lord  Ellenborough  says:  "I  am  well 
aware  that  an  insurance  upon  a  cargo  for  a  particular  voyage  contemplates  that  the 
voyage  shall  be  performed  with  that  cargo,  and  any  risk  which  renders  the  cargo 
permanently  lost  to  the  assured  may  be  a  cause  of  abandonment.  In  like  manner,  a 
total  loss  of  cargo  may  be  effected,  not  merely  by  the  destruction  of  that  cargo,  but 
by  a  total  permanent  incapacitj^  of  the  ship  to  perform  the  voj'age."  [Coekburn,  C.  J. 
That  was  a  case  of  insurance  on  goods,  not  on  profits.  The  judgment  of  the  Exchequer 
Chamber  in  The  Koyal  Exchange  Assurance  v.  M'Siriney  goes  the  length  of  saying,  that, 
unless  there  be  direct  bodily  damage  to  the  goods,  there  can  be  no  loss  of  profit  within 
the  meaning  of  such  a  policy  as  this.  Williams,  J.  In  Ilalhtad  v.  Young,  6  Ellis  &  B. 
312,  the  case  of  The  Royal  Exchange  Assurance  v.  M'SiciMy  was  treated  as  having 
proceeded  entirely  on  the  ground  that  the  policy  never  attached,  the  adventure  had 
not  begun.  That  case,  however,  did  not  turn  exclusively  on  that.  Coekburn,  C.  J. 
I  think  we  must  hold  ourselves  bound  by  the  decision  of  the  Exchequer  Chamber  in 
I'he  Royal  Exchange  Assurance  v.  M'Swiney,  though  I  must  say  I  should  not  feel  disposed 
to  carry  that  case  any  fuither.  There  is  one  ground  upon  which  that  decision  pro- 
ceeded which  is  clearly  applicable  here.]  The  real  point  upon  which  it  was  there  held 
that  the  assured  was  not  entitled  to  recover  was,  that  the  rice  had  not  been  shipped. 
That  clearly  is  a  good  ratio  decidendi.  However  important  and  instructive  the 
other  point  thrown  out  may  be,  the  court  is  not  bound  by  it.  [Williams,  J.  Baron 
Parke  says, — "The  adventure  begins  on  the  said  goods  [652]  from  and  immedi- 
ately after  the  loading  on  board  :  and  we  think  the  insurance  on  the  profit  or  the 
addition.il  value  of  the  goods  cannot  l)egin  at  a  different  time ;  and,  further,  that  the 
losses  insured  against  by  this  policy  are  only  the  losses  by  perils  of  the  seas  directly 
affecting  the  goods  and  consequently  the  profit  on  the  goods."]  What  is  the  meaning 
of  a  loss  by  perils  of  the  seas  directly  aflecting  the  goods  1 

CoCKBURN,  C.  J.  I  think  we  cainiot  get  over  the  decision  of  the  Exchequer 
Chamber  in  The  Royal  Exchange  Assurance  v.  M'Swiney.  Two  reasons  are  given  for  the 
judgment  of  the  court,  one  of  which  is  directly  applicable  to  the  case  now  before  us. 
And,  when  we  see  that  the  court  of  error  proceeded  upon  a  principle,  clearly 
enunciated,  which  necessarily  involves  the  question  we  are  dealing  with,  we  must  hold 
ourselves  bound  by  it. 

WiLLES,  J.  I  may  say  that  it  was  not  by  my  advice  that  the  case  of  The  Royal 
Exchange  Assurance  v.  M'Swiney  did  not  go  to  the  House  of  Lords. 

Judgment  for  the  defendant. 

[653]     Morgan  and  Others,  Assignees  of  .lames  Sebastian  Yeats,  Deceased, 
a  Bankrupt,  r.  Taylor.     Jan.  24th,  1859. 

[S.  C.  28  L.  J.  C.  P.  178  ;  5  Jur.  N.  S.  791  ;  7  W.  R.  285.] 

A  solicitor,  pending  a  suit  in  Chancery,  received  from  A.,  his  client,  in  1846,  his  bill 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as 
follows  : — 

"  1.  That  the  replication  answers  the  plea  :  2.  That  the  plea  does  not  answer  the 
declaration,  and  is  bad  in  substance  :  3.  That  the  contract  of  insurance  in  this  case  is 
one  to  indemnify  the  assured  against  the  loss  by  the  perils  insured  against  of  the 
profits  to  arise  from  the  arrival  of  the  goods  at  the  destined  port  of  discharge  by  the 
ships  named:  4.  That  the  contract  in  this  case  is  one  to  indemnify  against  any 
damage  to  or  loss  of  the  profits  by  reason  of  any  of  the  perils  insured  against,  and  not 
merely  against  the  particular  damage  to  or  loss  of  the  profits  which  might  result  from 
the  goods  being  damaged  or  lost  on  board  the  ship." 
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for  costs  already  incurred,  upon  an  agreement  with  A.,  to  refund  the  amount  to  him 
in  the  event  of  his  obtaining  a  decree  for  costs  in  the  suit.  A.  became  bankrupt 
in  1847,  and  shortly  after  obtained  his  certiticate,  and  died.  The  suit  proceeded 
(the  assignees  not  interfering)  and  a  decree  was  pronounced  under  which  the  costs 
were  awarded  to  A.,  and  were  received  by  the  solicitor.  —  In  an  action  against  the 
solicitor  by  the  assignees  of  A., — Held,  that  the  contingent  right  to  have  the 
amount  advanced  by  him  for  costs  repaid  under  the  agreement  (which  was  a  valid 
agreement,  and  made  upon  a  sufficient  consideration),  was  an  interest  in  A.,  which 
on  his  bankruptcy  passed  to  his  assignees  ;  and  consequently  that  the  latter  were 
entitled  to  recover  the  sum  so  paid  by  A.  as  money  received  to  their  use. — Qufere, 
whether  A.  at  the  time  of  his  bankruptcy  had  such  an  inchoate  or  contingent 
interest  in  the  costs  of  the  suit,  as  such,  as  would  pass  to  his  assignees  '^By  the 
decree,  the  solicitors,  in  addition  to  the  sum  paid  to  him  by  A.  in  1 846,  received  a 
further  sum  for  costs  due  to  a  former  solicitor  in  the  suit : — Held,  that  the  assignees 
were  not  entitled  to  recover  this  sum, — although  it  appeared  that  no  claim  had  been 
matle  thereto  by  such  former  solicitor. 

This  was  an  action  brought  by  the  plaintiffs  as  assignees  of  James  Sebastian  Yeats, 
deceased,  a  bankrupt,  against  the  defendant,  for  the  recovery  of  3-tll.  18s.  4d  alleged 
to  be  due  by  the  defendant  to  the  plaintiffs,  as  a.ssignees,  as  money  had  and  received 
by  the  defendant  to  the  use  of  the  plaintiffs,  as  assignees,  under  the  following  circum- 
stances;  and  by  consent,  and  by  judge's  order  under  the  Common  Law  Procedure 
Act,  1852  (15  &  16  Vict.  c.  76,  s.  42),  the  following  case  was  stated  for  the  opinion  of 
the  court,  without  pleadings  : — 

In  the  year  1835,  the  bankrupt,  on  behalf  of  himself  and  his  infant  children,  who 
were  annuitants  under  the  will  of  .lames  Yeats,  deceased,  instituted  an  administration 
suit  in  Chancery  for  the  purpose  of  securing  their  annuities. 

Mr.  Fearon,  of  the  then  firm  of  Clutton  &  Fearon,  solicitor.s,  was  the  solicitor 
oi'iginally  employed  by  the  bankrupt  in  that  suit,  and  he  took  certain  proceedings 
therein  :  but  the  suit  was  allowed  to  slumber;  and  in  the  yeai'  1843  the  solicitor  in 
the  suit  was  changed,  and  the  defendant  then  became  solicitor  therein  for  the  bank- 
rupt and  his  children  in  lieu  of  Mr.  Fearon,  upon  an  understanding  between  Mr. 
Fearon  and  the  defendant,  that,  when  a  taxation  of  the  costs  of  the  suit  should  be 
directed  by  the  court,  the  costs  of  Messrs.  [654]  Clutton  &  Fearon  should  be  included, 
and  the  defendant  should  pay  over  to  them  such  portion  of  the  costs  which  he  should 
receive  as  was  due  to  them  at  the  time  of  the  aforesaid  change  of  solicitors  taking  place. 

Mr.  Clutton,  of  the  aforesaid  firm  of  Clutton  &  Fearon,  has  since  died. 

The  defendant  has  since  prosecuted  the  suit  as  the  solicitor  on  behalf  of  the  said 
bankiiipt  and  his  oiiiidren  ;  and  the  same  is  still  pending. 

In  the  year  liS40,  the  bankrupt,  rci|uiring  a  loan,  applied  to  the  defendant;  and 
the  defendant  advanced  to  him  the  sum  of  13801.  upon  a  mortgage  by  him  and  his 
two  eldest  children  of  the  arrears  tlien  due  to  them  it  respect  of  the  aforesaid 
annuities,  and  to  which  arrears  the  bankrupt  was  then  entitled  (the  bankrupt  being 
entitled  to  his  children's  aniniities  during  their  rainoiities,  and  his  said  children  being 
then  still  infants) :  and  after  the  said  advance  to  the  bankrupt  of  the  said  sum  of 
13801.,  and  out  of  the  same  moneys,  the  bankrupt  paid  to  the  defendant  the  bill  of 
costs  due  to  him  up  to  that  time,  including  in  such  payment  the  costs  then  incurred 
by  the  defendant  in  the  .said  suit, — upon  tiie  understanding  and  agreement,  that,  if 
any  portion  of  those  costs  were  afterwards  ordered  to  be  paid  in  the  suit,  the  defen- 
dant sh(juld  pay  back  the  amount  he  might  receive  to  the  bankrupt. 

In  November,  1847,  the  said  James  Seitastian  Yeats  became  a  bankrupt,  and  in 
the  same  yeai-  obtained  his  certiticate.      He  died  in  the  year  18.')7. 

In  the  year,  185(),  an  order  was  made  in  tiie  suit,  for  the  Hi'st  lime,  for  a  taxation 
of  the  costs  of  all  parlies  to  the  said  suit  ;  and,  in  .'iily,  1^57,  an  oi-der  was  made  for 
theii'  payment. 

The  defendant  l>y  his  agent  and  partner  has  since  received  his  taxed  costs  in  the 
said  suit,  out  of  a  fund  [655]  in  the  said  coint  of  Chancery  ;  and  in  the  amount  wiiich 
he  .so  received  is  included  2iS2l.  7s.  lid.,  being  the  amount  paid  to  him  by  the  bank- 
rupt in  1846  as  aforesaid  ;  and  the  defendant  has  also  received  out  of  the  said  fund 
the  amount  of  the  taxed  costs  due  to  Messrs.  Clutton  A  Fearon  uj)  to  1843,  when 
Mr.  Fearon  ceased  to  be  such  solicitor  in  the  said  suit  as  afoiesaid. 
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The  last-mentioned  amount  is  591.  lO.s.  5d. ;  but  no  part  of  that  sum  was  included 
in  the  sum  paid  by  the  said  James  Sebastian  Yeats  to  the  defendant  in  the  year  1846. 

Mr.  Fearon  makes  no  claim  against  the  defendant  in  respect  of  the  said  costs  so 
due  to  the  said  Messrs.  Glutton  &  Fearon  as  aforesaid. 

The  question  for  the  opinion  of  the  court  is, — whether  the  moneys  so  received  by 
the  defendant  out  of  the  court  of  Chancery  in  respect  of  taxed  costs  as  aforesaid,  or 
any  part  thereof,  belong  to  the  plaintiffs  as  such  assignees  as  aforesaid,  and  whether 
the  plaintiffs,  as  such  assignees  as  aforesaid,  are  entitled  to  recover  the  same,  or  any 
part  thereof,  in  this  action. 

If  the  court  shall  be  of  opinion  that  the  plaintiffs,  as  such  assignees  as  aforesaid, 
are  entitled  to  recover  the  said  sum  of  2821.  7s.  lid.  and  the  said  sum  of  591.  10s.  5d., 
or  either  of  those  sums,  or  an}'  part  thereof,  then  judgment  is  to  be  entered  up  for 
the  plaintifi's  for  the  said  sum  of  2821.  7s.  lid.  and  the  said  sum  of  591.  10s.  5d.,  or  so 
much  of  the  said  sums  respectively  as  this  court  shall  be  of  opinion  that  the  plaintitis, 
as  such  assignees  as  aforesaid,  are  entitled  to  recover. 

If  the  court  shall  be  of  opinion  that  the  plaintiffs,  as  such  assignees  as  aforesaid, 
are  not  entitled  to  recovei'  any  part  of  the  said  several  moneys  respectively,  then 
judgment  shall  be  entered  for  the  defendant. 

Scotland  (with  whom  was  Phipson),  for  the  plain-[656]-tilfs  (ay.  The  whole  sum 
of  3411.  18s.  4d.  passed  to  the  plaintiffs  as  assignees  of  Yeats,  as  a  contingent  right  to 
[657]  have  repaid  to  him  costs  which  he  had  disbursed  before  his  bankruptcy.  The 
moment  the  money  came  to  the  hands  of  the  defendant,  it  became  money  had  and 
received  to  the  use  of  the  assignees.  Costs  are  in  general  payable  to  the  client,  irre- 
spective of  the  attorney's  claim:  Archbold's  Practice,  10th  edit.  124.  The  court 
called  upon 

Phear,  for  the  defendant  (o)'^.     There  was  no  valid  contract  between  the  defendant 

(ay  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 
"The  plaintiffs  will  contend,  that  they  are  entitled  to  recover  the  sura  of  2821. 
7s.  lid.,  as  a  sum  which  accrued  due  from  the  defendant  after  the  bankrupt  obtained 
his  certificate,  upon  an  agreement  made  by  the  defendant  with  the  bankrupt  before  his 
bankruptcy,  the  interest  in  which  agreement  passed  to  his  assignees  as  part  of  his  estate 
applicable  to  the  payment  of  his  debts  ;  and  that,  when  such  sum  was  received  by  the 
defendant,  it  became  assets  of  the  bankrupt's  estate,  to  which  they  were  entitled  for 
the  benefit  of  his  creditors,  and  in  point  of  law  must  be  considered  as  having  been 
received  by  the  defendant  for  their  benefit : 

"The  plaintifi's  will  also  contend  that  they  are  entitled  to  recover  the  sum  of 
591.  10s.  5d.  mentioned  in  the  special  case,  on  the  ground  that  the  costs  in  the  chancery 
suit,  for  the  payment  of  which  an  order  was  made  as  therein  mentioned,  were  in  point 
of  law  the  costs  of  the  bankrupt  as  plaintift'  in  that  suit,  and  not  the  costs  of  his  late 
attorneys,  Messrs.  Clutton  &  Fearon  ;  and  that,  as  such,  they  were  under  the  said 
order  payable  to  the  liankrupt,  and,  when  received  by  the  defendant  as  his  attorney, 
would,  if  no  bankruptcy  had  happened,  have  been  money  received  hy  the  defendant 
for  the  bankrupt's  use,  and  subject  to  any  lieu  which  the  defendant,  as  solicitor  in  the 
suit,  might  have  had  upon  them  ;  that,  as  the  defendant  does  not  claim  any  such  lien, 
the  amount,  being  received  after  the  bankiuptcy  and  certificate  of  the  bankrupt,  must 
be  considered  as  received  for  the  benefit  of  his  assignees,  as  a  sum  in  which  at  the  time 
of  the  Ijankruptcy  the  bankrupt  had  an  existing  interest,  and  to  which  he  had  an 
inchoate  right,  and  which  interest  and  right  passed  to  the  plaintifi's  as  part  of  his 
estate ;  ami  that  this  right  of  the  plaintifi's  as  assignees  is  not  interfered  with  by  the 
arrangement  made  by  Messrs.  Clutton  »\.'  Fearon  with  the  defendant  when  the  latter 
became  the  solicitor  in  the  suit,  inasmuch  as  Mr.  Fearon,  who  now  represents  the  firm 
of  Clutton  A;  Fearon,  makes  no  claim  to  this  sinn,  and  it  must  therefore  be  taken  that 
his  claim  for  costs  has  been  satisfied." 

((()■-  l  he  points  marked  for  argument  on  the  part  of  the  defendant,  were  as  follows  : — 
"  1.  That  the  plaintifi's  as  assignees  are  not  entitled  to  recover  the  said  sums  of 
2821.  7s.  lid.,  and  591.  10s.  5d.,  or  either  of  those  sums,  or  any  part  thereof : 

"2.  That  the  said  sums  of  2821.  7s.  lid.  and  591.  10s.  5d.  do  not,  nor  does  either 
of  them,  or  any  part  thereof,  form  any  part  of  the  estate  and  eft'ects  of  the  said 
bankiupt : 

"  3.  That,  the  said  James  Sebastian  Yeats  having  become  bankrupt  and  obtained 
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aiu!  the  bankrupt  at  the  time  of  tlio  payment  of  the  money  in  l^ilG  :   it  was  without 
consideration.     The  attt)rney,   having   been   paid   his  costs  at  the  time   they   were 
incuri-ed,  has  since  the  bankruptcy  and  certificate  of  his  client  received  the  amount 
under  a  decree  made  in  the  suit.     Can  it  be  said  that  the  bankrupt  had  any  right  to 
that  money  at  [658]  the  time  of  his  bankruptcy  I     [Cockburn,  C.  J.     The  defendant 
undoubtedly  might  have  kept  this  money  if  his  costs  had  not  been  paid  in   1846. 
But,  halving  been  paid  then  under  an  agreement  to  refund  the  money  if  he  should 
obtain  his  costs  by  a  decree  of  the  court,  the  bankrupt  might,  but  for  the  bankruptcy, 
have  maintained  an  action  against  him  to  recover  it  back.J     The  question  is  whether 
the  Jissignees  have  any  claim  after  the  bankrupt  has  obtained  his  certiticate.     [Cock- 
burn,  C.  J.     Why  should  not  the  assignees  take  the  Ijcnetit  of    the  contingency?] 
There  being  no  valid  contract  founded  upon  a  good  consideration,  the  money  cannot 
be  said  to  have  been  property  or  effects  of  the  bankrupt  either  in  possession  or  iu 
action  at  the  time  of  his  bankruptcy.     [Williams,  J.     You  agree  that  this  money  was 
not  a  fruit  fallen  at  the  time  of  the  bankruptcy,  Ijut  only  an  inchoate  right,  which 
might  ripen  into  fruit.     Whether  there  was  an  agreement  or  not,  cainiot,  I  think, 
make  any  difference.     The  solicitor  is  bound  to  re-pay  advances  made  to  him  in  the 
progress  of  the  suit.     Suppose  the  plaintiff  in  an  administration  suit  dies  indebted  to 
his  solicitor  for  costs  in  the  suit,  and  costs  are  afterwards  decreed  to  him,  the  solicitor 
would  not  in  respect  of  those  costs  stand  in  the  position  of  an  ordinary  creditor, — • 
Lloyd  V.  Mason,  4  Hare,  132, — otherwise,  specialty  creditors  would  be  paid  before  him.] 
The  costs  of  the  suit  are  so  completely  in  the  discretion  of  the  court  of  Chancery  that 
the  mere  hope  or  expectation  of  costs  would  be  too  shadowy  to  pass  to  the  assignees. 
This  is  more  like  the  case  of  a  money  demand  barred  by  the  statute  of  limitations,  which, 
if  paid  to  the  Ijankrupt  after  certiticate,  could  not  be  claimed  by  the  assignees  (a). 
The  question  of  inchoate  [659]  right  to  costs  pending  suit  was  discussed  in  Siimlky  v. 
J'hilpi'l,  3  M.  &  W.  573.     There  A.  had  commenced  a  suit  in  Chancery  for  an  account 
under  a  will,  in  which  she  employed  as  hei'  solicitors,  first  B.,  then  C,  who  successively 
gave  up  the  suit,  and  then  i).,  who  continued  to  conduct  it  till  her  death  in  1829. 
After  her  death,  E.,  her  executor,  filed  a  bill  of  levivor,  and  I),  continued  to  conduct 
the  suit  foi-  him.     In  1833,  a  decree  was  made,  whereby  it  was  ordered  that  the  master 
should  settle  the  costs  of  all  the  parties,  and  that  the  same,  when  taxed  and  settled, 
should  be  paid  out  of  the  fund  in  the  following  manner,  viz.  the  plaintiff's  costs  (con- 
sisting of  the  costs  of  both  A.  and  E.)  to  D.,  his  solicitor,  and  the  costs  of  the  defen- 
dants to  their  several  solicitoi's.     The  plaintifl"s  costs  were  taxed,  and  certain  sums  in 
respect  of  them  were  paid  to  D.     C.  sued  E.,  as  executor  of  A.,  for  the  amount  of  his 
bill,  anil  had  judgment  of  assets  quando  acciderint.     lie  afterwards  Ijrought  another 
action  on  tiic  judgment,  and  had  given  notice  of  trial  ;  and  it  was  then  agreed  l)etween 
them,  that,  on  C.'s  withdrawing  the  record,  E.  would  then  pay  him  1001.  on  account 
of  his  bill,  and  the  remainder  out  of  the  assets  which  sliould  first  come  to  his  hands 
as  executor  of  A. ;  and  the  record  was  accordingly  withdrawn.     A  further  sum  was 
afterwards  paid  out  of  the  court  of  Chancery  to  D.  iu  respect  of  the  same  costs  :  and 
it  was  held  by  Parke,  B.,  and  Aldorson,  B.  (Lord  Abinger,  C.  B.  dissentiente),  that 
this  sum  was  assets  in  tlie  liands  of  E.  within  the  meaning  of  the  agreement.     In  the 
course  of  his  judgment.  Lord   .\binger  says  :   '' The  fallacy  of  the  [660J  argument  on 
the  other  side  appears  to  turn  upon  the  supposition  that  Jane  Carter,  the  deceased, 

his  certificate  before  the  said  moneys  were  received  by  the  defendant,  the  plaintiffs,  as 
such  assignees  as  aforesaid,  liave  no  claim  to  them,  or  any  ])art  of  them  : 

"  4.  That  the  said  moneys,  having  come  to  tiie  iiands  of  the  defendant  as  the 
solicitor  in  the  said  suit  in  Chancery,  are  retainaljle  Ijy  him,  and  may  l)c  applied  i)ro 
tanto  in  satisfaction  of  his  loan  to  the  bankrupt ; 

"5.  That,  at  all  events,  the  said  sum  of  oDl.  10s.  5d.,  being  tlie  amount  due  to 
Messrs.  Glutton  &  Fearon  for  their  costs  in  the  chancery  suit  duo  to  them  at  the  time 
of  the  change  of  solieitois,  is  properly  retained  by  the  defendant  for  such  costs,  and 
the  [)laintiffs  as  assignees  are  not  entitled  to  recover  any  part  of  it.'' 

(a)  t|>u;erc.  The  statute  of  limiUitions  bars  the  remedy  only,  not  the  del)t :  lliiiijlns 
V.  Hcoll,  i  B.  &  \<\.  413.  The  statute,  at  all  events,  would  be  no  bar  to  an  application 
by  a  client  to  the  summary  jurisdiction  of  tlie  court  against  an  attorney  for  moneys 
recovered  for  liim  in  an  action  or  suit  brought  on  his  behalf :  A'.''  jiarlv  Sltarp,  W.  W. 
&  1).  3r)4,  1  .lurist,  405. 
C.  P.  xi.\.— y* 
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had  in  her  life  time  some  sort  of  interest  in  these  costs,  because  she  was  indebted  to 
her  attorney  in  respect  of  them,  and  that  this  interest  liecame  vested  in  the  plaintiff 
as  her  personal  representative.  But  she  had  no  such  interest :  she  had  no  inchoate 
right  to  costs  out  of  the  funds  in  court :  it  was  purelj'  in  the  judge's  discretion 
whether  the  costs  incurred  by  her  should  be  paid  out  of  that  fund  or  not  paid  at  all ; 
or  even  whether  the  costs  of  other  parties  should  not  be  paid  by  her,  or  out  of  her 
assets,  if  she  had  any.  It  could  not  therefore  be  said,  till  the  Chancellor  pronounced 
his  decree,  that  any  person  had  a  right  to  receive  those  costs,  or  an  inchoate  interest 
in  them.  As  Jane  Carter  had  no  such  right  or  interest,  none  such  could  vest  in  her 
personal  representative.'  That  is  precisely  the  argument  which  it  is  proposed  to 
urge  here.  [Cockburn,  C.  J.  It  is  true,  the  costs  in  eijuity  are  in  the  discretion  of 
the  court ;  but  that  is  not  an  ai'bitrary  discretion  ;  it  is  to  be  exercised  with  due 
regard  to  the  rights  and  equities  of  the  parties  in  the  suit.]  If  the  costs  had  been 
ordered  to  be  paid  by  Yeats,  the  plaintiff  in  the  suit,  would  the  inchoate  right  to  such 
costs  have  been  a  claim  which  would  have  been  barred  by  his  certificate?  [Cr-owdei-,  .T. 
The  right  to  the  fruits,  oi'  proceeds  of  the  suit  would  go  to  the  assignees  (a).  Why 
not  the  right  to  the  costs?]  The  statute  (12  &  13  Vict.  c.  106,  s.  153)  enables  the 
assignees  to  continue  the  suit.  [Crowder,  J.  No  man  can  predicate  the  certain  issue 
of  any  suit  either  at  law  or  in  equity  :  but  I  must  confess  I  camiot  see  any  difference 
between  a  contingency  as  to  costs  and  as  to  the  subject-matter  of  the  suit.  Willes,  J. 
To  succeed  in  your  argument,  you  must  make  out  that  [661]  there  was  no  legal  con- 
sideration for  Taylor's  promise  to  the  bankrupt.  Cockburn,  C.  J.  Independently  of 
the  agreement,  the  party  who  obtaiiis  the  judgment  of  the  court  is  entitled  not  only 
to  the  principal  subject-matter  of  the  suit,  but  also  to  the  ccsts,  if  costs  are  awarded, 
— subject,  of  course,  to  the  lien  of  the  attorney.  If  he  gets  rid  of  the  attorney's  lien, 
he  is  entitled  to  the  whole  subject-matter  of  the  suit  and  also  to  the  costs.  So,  here, 
if  the  assignees  had  a  right  to  take  up  the  suit  and  recover  the  principal  subject- 
matter,  the  costs  as  an  accessory  must  follow.]  The  assignees  here  took  no  part  in 
the  suit.  [Crowder,  J.  It  was  not  necessary :  there  remained  nothing  for  them  to 
do.]  The  agreement  goes  no  further  than  what  the  law  would  have  implied  without 
it.  As  to  the  591.  10s.  .5d.,  it  appears  upon  the  face  of  the  case  that  there  was  an 
agreement  with  respect  to  Mr.  Fearon's  costs  on  the  change  of  solicitors;  and,  under 
that  agreement,  the  defendant  would  be  responsible  to  Mr.  Fearon  for  those  costs. 
[Willes,  ,1.  Taylor  received  this  sum  of  591.  10s.  5d.  with  notice  of  Fearon's  claim, 
which  is  not  stated  to  have  been  waived.  Taylor  cannot  part  with  that  sum  to  the 
plaintiffs,  without  running  the  risk  of  being  called  upon  to  pay  it  over  again  to  Mr. 
Fearon.]      ihat  is  precisely  what  Lord  Abinger  says  in  Smedlei/  v.  Philpot. 

Scotland,  in  reply.  [Willes,  .1.  As  to  the  2821.  7s.  1  Id.,  the  court  is  with  you. 
But  the  ;issignees  can  have  no  light  to  the  other  sum.]  They  are  the  plaintiff's  costs, 
unless  the  solicitor  demands  them.  From  the  statement  in  the  ease,  it  must  be 
assumed  that  Mr.  Fearon  has  given  up  his  claim.  [Willes,  J.  The  591.  10s.  5d.  is 
not  within  the  alleged  agreement.  As  to  that,  the  money  has  got  into  Taylor's  hands 
stamped  with  the  right  of  Mr.  Fearon.  The  assignees  can  onh'  recover  [662]  what 
the  bankrupt  was  entitled  to  at  law  and  in  equity.]  In  the  absence  of  a  claim  by  Mr. 
Fearon,  as  between  these  parties  the  plaintiffs  must,  it  is  sulmiitted,  he  entitled  to 
the  whole  of  the  money.     The  defendant  clearly  has  no  right  to  retain  it. 

Cockburn,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment  in 
respect  of  the  2821.  7s.  11  d.  I  think  they  are  entitled  to  recover  that  sum  under  the 
agreement,  in  which  the  bankrupt  had  a  beneficial  interest  which  passed  to  his 
assignees.  It  is  said  that  agreement  was  without  consideration  :  but  I  do  not  think 
that  is  so  ;  for,  though  true  it  is  that  the  defendant,  as  the  solicitor  in  the  suit,  was 
entitled  to  the  costs,  still  he  was  not  entitled  to  be  paid  them  by  the  bankrupt  at  that 
time.  A  solicitor  is  not  entitled  absolutely  to  demand  the  costs  from  his  client  until 
the  end  of  the  suit,  though  he  may  refuse  to  proceed  with  it  unless  furnished  with 
funds.  The  result  of  the  facts  stated  in  the  special  case  is,  that  the  defendant,  the 
solicitor  for  the  bankrupt  in  a  suit  pending  in  Chancery,  haWng  incurred  costs  to  the 
extent  of  2821.  7s.  1  Id.  on  his  own  account,  and  having  undertaken  to  satisfy  Messrs. 
Glutton  &  Fearon's  claim  for  costs  to  the  amount  of  591.  10s.  5d.  incurred  by  them 
before  he  (the  defendant)  came  into  the  suit,  and  being  about  to  raise  a  loan  of  13801. 

(d)  These,  it  was  stated,  had  been  received  by  the  assignees. 
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for  the  tiaiikrinjt,  stipulates  for  payniciit  b\'  him  of  his  costs  at  once  without  waiting 
for  the  termination  of  the  suit.  To  this  the  bankrupt  accedes,  upon  the  understanding 
that  the  defendant  was  to  repay  him  the  amount  in  the  event  of  his  obtaining  the 
costs  by  a  decree  in  the  suit.  The  defendant,  therefoi'e,  received  his  costs  before  he 
woukl  in  the  onlinarj-  course  of  things  have  been  entitled  to  them,  upon  an  express 
promise  to  refund  the  amount  to  his  client  in  the  event  of  their  being  ultimately  [663] 
awarded  to  him  by  a  decree  of  the  court.  That  clearly  was  an  agreement  made  upon 
a  good  consideration.  The  defendant,  having  afterwards  obtained  a  decree  for  costs, 
would  certainly  have  been  bound  to  hand  over  the  amount  to  his  client  pursuant  to 
that  agreement,  if  he  had  not  become  bankrupt :  and,  if  so,  it  is  equally  clear,  that, 
upon  his  bankruptcy,  the  right  to  call  for  the  amount  passed  to  his  assignees.  I  also 
entertain  a  strong  opinion  that  the  assignees,  if  entitled  to  the  benefit  of  the  judgment 
in  the  suit,  were  likewise  entitled  to  the  costs  as  accessory  and  incidental  to  the  suit, 
though  it  is  not  necessary  to  found  our  judgment  upon  that.  As  to  the  591.  10s.  5d., 
it  is  only  necessary  to  say  that  it  does  not  appear  from  the  case  that  Mr.  Fearon  has 
released  his  claim  to  these  costs.  There  is  nothing  shewn  which  would  be  a  bar  to 
any  claim  which  may  at  a  future  time  be  made  by  Mr.  Fearon  or  his  representatives 
upon  the  defendant  for  this  monej'.  In  respect  of  this  sum,  thercfoi-e,  our  judgment 
must  be  for  the  defeiulant. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  It  has  long  been  settled  that 
the  object  of  the  bankrupt  law  is,  "  to  give  the  assignees,  for  the  advantage  of  the 
creditors,  every  beneficial  matter  belonging  to  the  liankrupt's  estate : "  per  liord 
Tenterden,  in  It^riijhf  v.  FairJicJd,  i  B.  &  Ad.  727.  The  (juestion  here,  as  regards  the 
2821,  7s.  lid.,  is,  whether  the  right  to  have  recourse  against  the  defendant  upon  the 
agreement  stated  in  the  special  case  was  a  beneficial  matter  tjelonging  to  the  liankrupt's 
estate.  It  appears  to  me  that  it  was  so.  It  was  a  chose  in  action  vested  in  the 
bankrupt  at  the  time  of  his  bankruptcy.  He  might  before  his  bankruptcy  have 
maintained  an  action  for  this  money.  It  is  impossible,  therefore,  to  say  that  it  is  not 
a  right  which  passed  to  his  as.signees  upon  his  [664]  bankruptcy.  I  think,  upon  the 
facts  stated  in  the  special  case,  the  agreement  to  repay  the  money  was  a  valid  agree- 
ment the  contingent  benefit  of  which  the  bankrupt  was  entitled  to  immediately 
after  it  was  made.  We  do  not  know  very  accurately  the  circimistances  under  which 
the  payment  of  the  costs  was  required  by  the  defendant.  Having  no  pre.sent  right 
to  demand  them,  it  seems  that  the  defendant  induced  the  bankrupt  to  pay  them,  \ipon 
his  promising  to  repay  him  the  amount  in  the  event  of  his  obtaining  a  decree  for 
costs  in  the  suit.  1  think  that  was  a  valid  contract,  the  interest  in  which  passed  to 
the  plaintirts  as  assignees.  With  respect  to  the  591.  10s.  5d.  received  by  the  defendant 
on  account  of  Mr.  Fearon's  costs,  1  agree  with  my  Lord  that  the  plaintifi's  cannot 
make  any  valid  claim  to  that  sum.  The  defendant  holds  it  as  trustee  for  Mr.  Fearon 
or  his  representatives. 

Ckowder,  J.  I  am  of  the  same  opinion.  The  question  is,  whether,  at  the  time 
of  the  mortgage  in  1(S4(),  the  bankrupt  had  a  right  under  the  agreement  \\\Km  whii^h 
the  costs  were  paid  to  the  dcfomhuit  that  would  vest  in  his  assignees, — a  right  which 
he  might  have  enforced  by  action.  It  seems  to  1)6  quite  clear  that  the  2S2I.  7s.  lid. 
was  [laid  to  the  defendant  under  an  e.xfiress  agreement  Ijy  which  the  money  was  to  be 
handed  liack  to  the  client  in  case  a  judgment  should  be  obtained  in  the  suit  by  which 
he  would  be  entitled  to  costs.  If  the  Ijankrupt  woulfl  have  had  a  I'iglit  to  maintain 
an  action  u|ion  that  contiact  if  the  event  upon  which  the  money  was  to  be  repaid  had 
happened  before  his  bankruptcy,  I  see  no  rea.son  why  that  right  should  not  pass  to 
his  assignees.  It  is  said  there  was  no  consideration  foi'  this  contract,  inasmuch  as  the 
defenilant's  promise  compelled  him  to  do  nothing  but  what  the  law  would  iniply.  The 
statement  in  the  case,  however,  does  not  seem  to  me  to  lead  to  that  cou-[665] -elusion  : 
the  solicitor  obtained  his  costs  at  a  time  when  he  was  not  in  a  position  to  enforce  his 
claim  to  them  :  and  that,  I  think,  was  ample  consideration  foi'  the  promise  to  repay 
the  inoiKjy  in  the  event  of  a  decree  being  obtained.  There  was,  therefore,  a  valid 
agreement  founded  u[)oii  a  good  consideration,  on  which  a  right  of  action  vested  in 
the  liankrupt  before  the  bankriq)lcy,  and  which  on  the  bankruptcy  passed  to  his 
assignees  as  part  of  his  estate.  As  to  the  51)1.  lOs.  5d.,  howe\er,  I  think  the  plaint  ills 
hav(!  no  claim  to  that  sum.  Tiieso  were  costs  due  to  Mr.  Fearon.  Ujion  the  change 
of  solicitors,  it  was  agreed  between  the  defendant  and  Mr.  Fearon  that  the  latter 
should  receive  the  amount  at  the  termination  of  the  suit.     For  anything  that  appears, 
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Mr.  Fearoii  may  now  call  upon  the  defendant  for  that  sum.  All  that  is  stated  in  the 
case  is,  that  "  Mr.  Fearou  makes  no  claim  against  the  defendant  in  respect  of  the  said 
costs."     There  is  no  pretence  for  saying  that  the  plaintift's  have  any  right  to  the  money. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  question  is,  whether  either  of  the 
two  sums  mentioned  in  the  special  case  constituted  part  of  the  personal  estate  and 
effects  of  the  bankiiipt  at  the  time  of  his  bankruptcy,  within  the  141st  section  of  the 
12  &  13  Vict.  c.  106(a).  Mr.  Phear  very  properly  directed  our  attention  in  the  [666] 
first  instance  to  the  consideration  whether  there  was  any  valid  agreement  between 
the  bankrupt  and  the  defendant  before  the  bankruptcy,  to  repay  the  first  of  these  sums. 
He  percei\ed  that  that  was  the  real  point  in  the  case,  and  accordingly  he  made  the 
best  argument  that  could  be  made  upon  it.  The  case  states  an  agreement  between 
Yeats  and  the  defendant,  that,  if  Yeats  would  presently  pa}'  him  the  amount  of  his 
costs  then  incurred  in  the  Chancery  suit,  he,  the  defendant,  would,  in  the  event  of  a 
decree  being  obtained  in  Yeats's  favour  for  costs  in  that  suit,  repay  him  the  sum  so 
advanced.  Upon  this  state  of  facts,  it  seems  to  me  that  there  was  a  valid  agreement 
founded  upon  a  sufficient  consideration  :  and  the  right  of  the  bankrupt  under  that 
agreement  unquestionably  passed  upon  his  bankruptcy  to  his  assignees.  This  is  not 
unlike  the  case  of  the  life-polic}',  in  Scliondkr  v.  If'ace,  1  Campb.  487,  where  it  was 
held  that  a  policy  of  insurance  efl'ected  by  a  bankrupt  upon  his  own  life  at  an  annual 
premium,  passes  to  his  assignees,  howe\'er  small  the  apparent  value  of  it  may  be  at 
the  time  of  his  bankruptcy,  and  although  there  are  considerable  arrears  of  pi'emiums 
then  due  upon  it ;  and  if,  instead  of  delivering  it  up  as  part  of  his  effects,  he  secretly 
assigns  it  to  another  person,  who  pays  the  arrears  of  the  premium,  and  upon  the  death 
of  the  bankrupt  receives  the  sum  insured,  such  sum,  deducting  the  amount  of  the 
arrears  so  paid,  may  be  recovered  by  the  assignees  as  money  had  and  receiv'ed  to  their 
use.  Lord  Ellenborough  there  says  :  "  This  was  a  possibility  of  benefit,  to  which  the 
assignees  were  entitled  as  part  of  the  effects  of  the  bankrupt."  So,  the  right  to  this 
money  under  the  agreement  was  a  contingent  right  of  the  bankrupt,  which  passed  to 
his  assignees  as  part  of  his  effects.  i\s  to  the  591.  10s.  .5d.,  I  also  agree  with  the  rest 
of  the  court  in  thinking  that  the  plaintiffs  cannot  recover  [667]  that.  The  rule,  as 
stated  by  Willes,  C.  J.,  in  Scott  v.  Siinnan,  Willes,  403,  is,  that  "nothing  vests  in  the 
assignees,  even  at  law,  but  such  real  and  personal  estate  of  the  bankrupt  in  which  he 
had  the  equitable  as  well  as  the  legal  interest,  and  which  is  to  be  applied  for  the 
payment  of  the  bankrupt's  debts."  The  assignees  clearly  have  no  equitable  right  to 
this  sum.  Our  judgment,  therefore,  must  be  for  the  plaintift's  as  to  the  2821.  7s.  lid., 
and  for  the  defendant  as  to  the  591.  10s.  5d. 

Judgment  accordingly. 

Lloyd  r.  OuLEr.Y.     Jan.  llth,  1859. 

Where  a  plaintiff  has  died  since  the  trial, — semble,  that  a  rule  for  a  new  trial  cannot  be 
moved  for  without  letters  of  administration  being  first  taken  out. — The  mere  fact 
of  a  man's  driving  on  the  wrong  side  of  the  road  is  no  evidence  of  negligence,  in  an 
action  brought  against  him  for  running  over  a  person  who  was  crossing  the  road 
on  foot. 

This  was  an  action  charging  the  defendant  with  having  so  negligently  driven  a 
carriage  along  a  public  highway  as  to  knock  down  and  severely  injure  the  plaintiff. 
The  cause  was  tried  before  AYilles,  J.,  at  the  sittings  at  AYestminster  after  last  Term, 
when  a  verdict  was  found  for  the  defendant.  Since  the  trial  the  plaintiff  had  died 
from  the  injiu'ies  he  sustained. 

Parry,  Serjt.,  on  behalf  of  the  plaintiff's  widow,  who  had  not  taken  out  letters  of 

(a)  AVhich  enacts,  "  that,  when  any  person  shall  have  been  adjudged  a  bankrupt, 
all  his  personal  estate  and  effects,  present  and  future,  wheresoever  the  same  may  be 
found  or  known,  and  all  property  which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised,  or  bequeathed  or  come  to  him  before  he  shall  have  obtained  his 
eei'tificate,  and  all  debts  due  or  to  be  due  to  him,  wheresoever  the  same  may  be  found 
or  known,  and  the  property,  right,  and  interest  in  such  debts,  shall  become  absolutely 
ve.'^ted  in  the  assignees  for  the  time  being,  for  the  benefit  of  the  creditors  of  the 
bankrupt,  by  virtue  of  their  appointment." 
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administration,  prayed  leave  to  move  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence.  He  submitted,  that,  in  the  event  of  the  court  refusing  the 
rule,  if  the  widow  were  required  first  to  take  out  administration,  that  expense  would 
have  been  needlessly  incui'red.  [Cockburn,  C.  J.  The  same  consideration  should 
induce  us  to  hear  the  argument  on  the  rule.  You  had  better  state  the  facts.]  The 
facts  are  shortly  these  : — On  the  2.3rd  of  [668]  September  last,  between  seven  and 
eight  o'clock  in  the  evening,  the  defendant  was  driving  with  his  wife  along  High 
Street,  Mary-le-bone,  at  the  rate  of  about  seven  or  eight  miles  an  hour,  in  a  cariiage 
.so  peculiarly  constiucted  that  the  driver  could  only  see  straight  before  hira.  The 
defendant  was  on  the  wrong  side,  within  five  or  six  feet  of  the  kerb,  the  road  being 
thiity-two  feet  wide.  The  plaintift"  was  crossing  the  road,  when  the  defendant  ran 
against  and  knocked  him  down.  It  was  conceded  that  there  was  no  other  vehicle  in 
the  way,  to  justify  the  defendant's  position  :  and  the  defendant  (who  with  his  wife  had 
previously  to  their  departure  for  Australia  been  examined  upon  interrogatories)  stated 
that  he  had  deviated  from  his  proper  side  of  the  road  in  order  to  get  out  of  the  way 
of  a  crowd  opposite  a  public  music  hall.  [Crowder,  J.  What  has  the  right  or  wrong 
side  to  do  with  the  case  of  a  foot-passenger'?]  The  fact  of  the  defendant's  being  on 
the  wrong  side,  it  is  submitted,  is  some  indication  of  careless  driving.  [Crowder,  J. 
There  is  no  suggestion  that  the  defendant  was  driving  furiously.  Whose  duty  is  it  to 
look  outi]  The  vehicle  came  upon  the  unfortunate  man  at  a  spot  where  he  had  no 
reason  to  expect  a  cai-riage  to  be. 

CocKnUKN,  C.  J.  It  was  peculiarly  a  case  for  the  jury.  There  was  evidence  on 
both  sides ;  and  the  learned  judge  who  tried  the  cause  does  not  intimate  any  dissatis- 
faction with  the  vei'dict.     It  is  not,  therefore,  a  ease  for  a  new  trial. 

WiLi.i.'Vii.s,  J.  There  would  have  been  a  difficulty  in  granting  a  rule  without 
admiin'stration  having  been  taken  out,  inasmuch  as  there  would  hav(!  been  nobody 
before  the  couit  to  represent  the  plaintiff. 

The  rest  of  the  rule  concurring, 

Rule  refused. 


[669]    Ctarton  and  Another  v.  The  Gre.\t  Western  Railway  Company. 

Jan.  29th,  1859. 

[S.  C.  28  L.  J.  C.  P.  158;  5  Jur.  N.  8.  685.  Followed,  Gartm  v.  Bristol  ami  Exeter 
Railway,  1859,  6  C.  B.  N.  S.  651.  Adopted,  Parkinsm  v.  Great  Western  Railway, 
1871,  L.  R.  6  C.  P.  562.] 

The  court  confirmed  their  decision  in  Bammlale  v.  The  Great  Jrvstern  Railway  Company, 
(Readiuij  case),  ante,  p.  336,  though  it  appealed  by  affidavit  that  no  profit  was  made 
either  by  the  company  or  by  the  cari'ier  upon  the  charges  for  collecting  and  deliver- 
ing goods  for  their  customers  at  the  respective  stations. 

Collier,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  on  behalf  of  the  plaintiffs, 
carriers,  against  the  (Ireat  Western  Railway  Company,  calling  upon  the  company  to 
shew  cause  why  a  writ  of  injuiu'tion  should  not  issue  against  them  pursuant  to  the 
Railway  and  Canal  Trallic  Act,  1854,  injoining  them  to  desist  from  giving  any  undue 
oi'  unreasonal)le  ])rcfcrcncc  or  advantag(!  to  themselves  or  other  persons  in  the  carry- 
ing, or  in  the  collecting,  carrying,  and  delivering,  for  tlieinselves  or  other  persons,  of 
goods  and  |)arccls  inider'  500  lbs.  weight,  oi'  in  their  charges  for  the  same,  over  the 
coni]ilaiTiants  in  the  carrying  of  such  goods  and  parcels  foi-  the  c()m|)lainants  ;  and 
injoirn'ng  the  said  railway  comjiany  not  to  subject  the  coni])lainants  to  any  undue  or 
uiu'(!asonalilc  prejudice  or  disadvantage  in  the  chai-ges  made  to  them  foi-  cariying  such 
goods  and  parcels  as  aforesaid,  with  rcfei'cncc  to  the  charges  made  to  olhei'  persons  for 
collecting,  carrying,  and  delivering  such  goods  and  parcels  as  aforesaid,  with  costs. 

The  motion  was  founded  upon  an  affidavit  which  stated  in  substance  as  follows  : — 
I.  That  the  Great  Western  Railway  C'ompany  arc  the  proprietors  of  a  railway  from 
Paddington,  in  the  county  of  Middlesex,  to  Hristol,  and  aio  in  the  habit  of  carrying 
goods  from  London  to  Biistol,  such  goods  being  designated  by  tlu'in  as  first-class 
goods,  second-class  goods,  third-cla.ss  goods,  foui-th-class  goods,  and  fifth-class  goods 
I'espectively  ;  and  the  said  company  have  a  distinct  I'ate  or  ch.u'ge  for  each  of  the  .said 
classes  of  goods,  which  rate  or  charge  includes  cartage  from  the  residence  or  place  of 
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business  of  the  sender  in  London  aforesaid  to  the  [670]  railway  station  there,  together 
with  carriage  on  the  railway  from  the  station  at  Paddington  to  the  station  at  Bristol, 
and  also  cartage  from  the  last-mentioned  station  to  the  residence  oi-  place  of  business 
of  the  consignee  at  Bristol :  2.  That  the  said  railway  company's  rates  from  London  to 
Bristol,  including  the  said  cartage,  were  for  some  time  pi-evious  to  and  in  the  month 
of  April  last,  and  still  are,  as  follows, — for  consignments  above  500  lbs.,  in  weight, 
2"-'s.  6(1.  per  ton  for  first-class  goods,  27s.  6d.  per  ton  for  second-class  goods,  35s.  per 
ton  for  third-class-goods,  40s.  per  ton  for  fourth-class  goods,  and  4:58.  per  ton  for  fifth- 
class  goods  ;  and  for  consignments  above  1  cwt.  and  under  5  cwt.  in  weight,  the  like 
charges  of  22s.  6d.  per  ton  for  first-class  goods,  27s.  6d.  per  ton  for  second-class  goods, 
.■35s.  per  ton  for  third-class  goods,  40s.  per  ton  for  fourth-class  goods,  and  4-'Js.  per  ton 
for  fifth-class  goods ;  and  for  consignments  under  1  cwt.  in  weight,  in  all  classes  alike 
for  and  under  56  lbs.  Is.  3d.,  above  56  lbs.  and  not  exceeding  84  lbs.   Is.   lid.,  and 
above  84  lbs.   and  not  exceeding  1 1 2  lbs.   2s.  6d.  :  3.  That,  if  goods  are  delivered 
to   the   company    at   the   Paddington  station,  the  conipany    are  thereby   saved  the 
expense  of  carting  to  the  said  station,  and,  on  all  consignments  above  500  lbs.   in 
weight,  they  deduct  3s.  4d.  per  ton   from   the  said    respective  rates  in    respect  of 
such  cartage  ;  an<l,  if  goods  are  received  by  the  consignee  at  the  Bristol  station,  the 
said  company  are  thereby  saved  the  expense  of  carting  to  the  residence  or  place  of 
business  of  the  consignee  in  Bristol,  and  on  all  consignments  above  500  lbs.  weight, 
they  deduct  Is.  6d.  per  ton  from  the  said  iespecti\'e  rates  in  respect  of  such  last- 
mentioned  cartage  :  4.  That,  if  consignments  under  500  lbs.  in  weight  are  delivered 
to  the  said  company  at  the  Paddington  station  and  received  by  the  consignee  at  the 
Bristol  station,  there  is  the  same  saving  to  the  company  in  respect  of  cartage  as  is 
mentioned  in  the  last  paragraph  [671]  in  reference  to  consignments  above  500  lbs.  in 
weight;  and,  previously  to  the  month  of  Apiil  last,  the  company  deducted  the  said 
several  sums  of  3s.  4d.,  and  Is.  6d.  per  ton  from  their  aforesaid  respective  rates  for 
consignments  above  1  cwt.  and  under  500  lbs.  in  weight,  and  the  sum  of  3d.  for  each 
package  of  goods  under  1  cwt.  in  weight,  in  respect  of  the  aforesaid  cartage :  5.  That 
the  complainants  had  been  previously  to  and  since  the  said  month  of  Api-il  last,  and 
still  are,  in  the  habit  of  collecting  goods  consigned  in  quantities  under  500  lljs.  in 
weight,  as  well  as  above  that  weight,  from  their  customers  in  London,  required  to  be 
forwarded  to  Bristol,  and  delivering  them  to  the  railway  company  at  their  station  at 
Paddington,  consigned  to  their  firm  of  Garton  &  Stone  at  the  Bristol  station,  where 
their  firm   received   the  said  goods  so  as  aforesaid   consigned  in  quantities    under 
500  lbs.  in  weight,  and  delivered  them  in  Bristol  according  to  the  directions  of  the 
sender,  paying  the  said  railway  company  their  said  respective  rates  mentioned  in  the 
second  paragraph  of  the  affidavit  for  the  cai-i'iage  of  such  goods  consigned  in  quantities 
under  500  lbs.  in  weight,  from  station  to  station,  and,  since  the  19th  of  April  last,  with- 
out the  aforesaid  or  any  other  deduction  in  respect  of  cartage  :  6.  That,  on  the  12th 
of  Api'il  last,  the  complainants'  firm  received  notice  from  the  said  company  that  they 
would  no  longer  make  any  deduction  from  their  aforesaid  respecti\-e  rates  ;  and,  since 
the  19th  of  April  last,  they  had  paid,  and  still  continue  to  pay  to  the  said  company, 
for  goods  consigned  in  quantities  under  500  lbs.  in  weight,  the  respective  rates  set 
forth  in  the  second  paragraph  of  this  affidavit  for  the  carriage  of  such  goods  from  the 
station  at  Paddington  to  the  station  at  Bristol ;  and  the  complainants  charge  their 
customers,  or  the  consignees  of  the  said  goods  consigned  in  quantities  under  500  lbs. 
in  weight,  the  same  respective  lates  which  the  said  railway  [672]  company  charge  the 
complainants,  with  a  loss  to  the  complainants  on  consignments  above  1  cwt.  and  under 
500  lbs.  in  weight,  of  the  said  sums  of  3s.  4d.  and  Is.  6d.  per  ton,  and,  on  consign- 
ments under  1  cwt.  in  weight,  of  the  said  su'u  of  3d.  on  each  package  of  goods,  for 
the  expense  of  the  aforesaid  cartage  to  the  Paddington  station  and  from  the  Bristol 
stiition  :  7.  That  the  company  so  refused  to  make  any  deduction  in  respect  of  cartage 
on  and  from  the  12th  of  April  last  as  aforesaid,  as  the  deponent  belie\ed,  for  the 
purpose  of  compelling  persons  desiring  to  have  their  goods  conveyed  hy  their  railway 
to  employ  the  railway  company  to  collect  and  deliver  such  goods,  and  thus  to  secure 
this  business,  and  the  profits  upon  it,  to  the  company,  and  to  exclude  the  coniplainants 
from  competing  with  them  in  that  department  of  business  ;  and  that  such  refusal  made 
and  gave  an  undue  and  unreasonable  preference  or  advantage  to  and  in  favour  of  the 
company,  and  subjected  the  complainants  to  an  undue  and  unreasonable  prejudice  and 
disachantage.     [The  eighth  paragraph  referred  to  a  list  (marked  A.)  of  goods  con- 
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signed  in  quantities  under  500  lbs.  in  weight,  with  the  amounts  paid  by  the  complainants 
to  the  company  for  carriage  of  the  same  from  Paddington  station  to  Bristol  station, 
from  the  19th  of  April  to  the  date  of  the  application.]  9.  That  the  company  had 
from  the  19th  of  April  la-st  to  the  pre.sent  time  charged,  and  still  charged,  all  persons 
sending  goods  from  London  to  ISristol,  for  goods  consigned  in  qnantities  under 
500  lbs.  in  weight,  in  the  same  several  classes  and  of  the  same  several  kinds  and 
descriptions  as  those  mentioned  and  set  forth  in  the  list  maiked  A.,  the  same  charges, 
including  cartage  from  the  residence  or  place  of  business  of  the  sender  in  London  and 
cartage  from  the  station  at  Bristol  to  the  residence  or  place  of  business  of  the  con- 
signee in  Bristol,  as  the  charges  made  to  and  paid  by  the  complainants  and  set  [673] 
forth  in  the  said  list  mai'ked  A.,  for  the  said  goods  therein  specified,  for  the  carriage 
thereof  from  station  to  station  only  :  [The  tenth  paragraph  verified  a  list  of  consign- 
ments to  several  persons  named,  to  v.'hom  the  charges  mentioned  in  the  preceding 
paragraph  had  been  made]:  II.  That  the  complainants  had  forwarded,  and  continued 
to  forwaid,  goods  of  the  first,  second,  third,  fourth,  and  fifth  classes,  consigned  in 
cpiantities  under  500  lbs.  in  weight,  and  for  which  the  company  professed  to  charge, 
including  the  cartage  from  the  residence  or  place  of  business  of  the  consignor  in 
London  to  the  company's  station  at  Paddington,  and  from  the  station  at  Bristol  to 
the  lesidence  or  place  of  business  of  the  consignee  in  Bristol,  the  several  and  respective 
rates  specified  in  the  second  paragraph  of  the  affidavit;  and  that  the  company  charged 
the  complainants  the  same  several  and  respective  rates  for  the  carriage  of  such  goods 
consigned  in  quantities  under  500  lbs.  in  weight  from  the  station  at  Paddington  to 
the  station  at  Bristol,  without  doing  any  cartage  for  them.  The  affidavit  then  went 
on  to  shew  the  relative  quantities  of  goods  consigned  by  the  complainants,  and  verified 
a  list  of  the  classification  of  goods  made  by  the  company. 

Montague  Smith,  Q.  C,  and  Field,  now  .shewed  cause,  upon  an  affidavit  stating, 
amongst  other  things, — that  the  change  of  .s^'stem  made  by  the  company  in  April 
last  was  not  adopted  foi'  the  purpose  of  secui'ing  profits  upon  the  business  of  collection 
and  delivery  of  small  parcels  to  the  company,  and  to  exclude  the  complainants  from 
competing  with  them  in  that  depai'tment,  but  was  so  adopted  for  the  purpose  of 
restoring  and  securing  to  the  company  their  fair  and  legitimate  profits  as  ownei's  of 
and  carriers  upon  tlieir  lines  of  railway,  of  which  they  had  been  and  to  a  great  e.vtent 
still  were  deprived  by  the  practices  of  the  complain-[674]-ants  and  other  carriers, — 
packing  and  aggregating  small  parcels  in  the  raannei'  detailed  in  The  Heading  case, 
ante,  p.  33G  :  That  the  complainants  and  other  carriers  gained  so  much  by  this  system 
of  packing  that  they  could  aft'ord  to  underbid  the  company  in  their  rates,  and  to  carry 
parcels  for  less  than  the  company's  charge  would  bo  for  the  same  parcels  if  carried  by 
them  direct :  That  tiie  complainants  and  other  carriers  were  in  the  habit  of  aggre- 
gating parcels  without  packing  them  into  one  bag  or  hamper,  that  is  to  say,  they  put 
thcii'  own  address  over  that  of  the  ultimate  consignee,  and  they  bi-ought  up  small 
parcels  into  a  weight  entitling  them  to  be  carried  at  a  less  pi-oportional  charge,  and 
which  they  charged  the  sender  or  consignee  for  at  the  higher  rate  of  charge,  the  parcels 
so  aggregated  having  been  collected  from  dill'ercnt  persons  and  sent  to  dirt'erent 
consignees:  That,  in  all  these  ca.ses,  the  complainants  ,and  other  carriers  collected  the 
parcels  as  separate  parcels,  either  by  the  .sender  taking  them  to  their  rcceiving-ollices, 
or  from  dooi'  to  door,  l>y  sending  I'ound  carts  for  that  purpose,  and  they  delivered 
the  parcels  packed  or  aggregated  at,  and  received  them  from,  the  stations  of  the 
railway,  claiming  the  deductions  foimerly  allowed  for  collection  and  delivery  :  That 
the  complainants  and  other  wu'riers,  as  a  mode  of  bringing  u[)  the  weights  of  their 
goods,  in  giving  to  the  company  a  list  of  the  goods  sent  for  carriage  declared  a  groat 
numlicr  of  goods  under  the  general  term  of  "manufactured  goods,"  which  was  a  term 
used  in  the  company's  act  of  [)arliament,  and  the  complainants  claimed  to  have  all 
such  goods  charged  in  the  aggregate  as  one  consignment,  though  each  package  nn'ght 
be  of  a  totally  diU'erent  kind  or  character:  That  there  was  formerly  alhjwed  to 
carriois  and  the  public  alike,  in  all  cases  where  goods  wore  deli\ered  to  and  received 
from  any  of  the  stations  of  [675]  the  lailway,  and  whether  they  wore  small  parcels 
or  not,  3s.  4d.  a  ton,  or  at  that  rate,  in  London,  and  Is.  Gd.  per  ton  at  country 
stations ;  that  the  sums  so  alloweil  were  not  fixed  upon  with  a  view  to  a  profit  being 
made  upon  collection  and  delivery  respectively,  but  the  company  were  willing  to 
collect  and  deliver  goods  for  those  sums  as  representing  about  the  actual  cost  of  the 
services  performed,  they  looking  then,  as  they  did  now,  to  making  tlieii'  pi-ofit  on  the 
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railway,  and  merely  performing  those  services  as  subsidiary  thereto ;  and  that  it  was 
believed  that  the  complainants  and  other  carriers  did  not  make  any  profit  out  of  the 
allowances  so  given  to  them,  but  that  they  made  their  pi-ofit  out  of  booking-fees,  and  bj' 
means  of  their  being  able  to  use  the  railway  by  packing  and  aggregating  goods,  and 
the  other   practices   above  mentioned  :    That   the  company  weie   advised    that   the 
practices  of  the  carriers  as  above  mentioned  were  authorized  by  law,  and  that  the 
company  were  bound  to  receive  the  parcels  from  the  carriers  so  packed  or  aggregated, 
as  if  they  were  persons  in  trade,  and  as  if  the  parcels  were  really  sent  by  them  in 
that   way  to   other  persons   in  trade ;   and  that,  in   consequence  of   the   continued 
practice  of  the  complainants  and  other  carriers  to  pack  and  aggi-egate  in  the  manner 
abo\-e    mentioned,  and  their  rivalry  against  the  company,  and  especially  in    conse- 
quence of  the  complainants  declaring  their  goods  under  the  general  term  of  "manu- 
factured goods,"  which  was  of    very  recent  adoption,  the  company  considered  that 
they  could  afford  to  forego  the  whole  or  a  portion  of  their  charge  for  collecting  and 
delivery  of  smalls,  by  offering  inducements  to  the  public  to  send  such  parcels  to  them 
direct,  instead  of  their  passing  through  the  hands  of  carriers,  and  that  the  company 
would  in  that  way  gain  more,   l\y  being  alile  to   charge  for  the  carriage  on    their 
railway  for  parcels  received  from  the  [676]  public  separately,  than  they  did  foi'merly, 
when  they  made  a  charge  for  the  collecting  and  delivery  :  That  the  company  therefore 
determined,  in  April  last,  to  make  no  charge  for  the  collecting  and  delivery  of  parcels 
under  500  lbs.  weight,  or,  in  other  words,  to  make  the  charge  from  station  to  station 
on  the  railway  the  same  as  the  charge  from  or  to  the  company's  receiving-houses  or 
the  sender's  door  to  .and  from  the  consignee's  door ;  but,  inasmuch  as  the  system  of 
packing  oi'  aggi'egating  was  not  adopted  (as  being  of  no  advantage  to  the  carriers) 
when  applied   to  parcels  or  packages   other  than   "  smalls,"  the    company   had  not 
altered  their  system  in  respect  to  those  parcels  or  packages :  That  the  company  had 
for  some  time  established  receiving-houses  in  several  parts  of  London,  and  in  all  large 
towns  and  places  where  their  lines  of  railway  touch,  at  convenient  spots  for  collection 
of  goods,  and  thereby  and  liy  offering  inducements  to  deal  with  them  direct,  they 
obtained,  l)ut  in  a  fair  way  of  business,  the  direct  delivery  of  smalls  to  them  at  such 
recei\'ing-houses,  instead  of  having  them  packed  or  aggregated  at  the  stations  by  the 
carriers  ;  that,  if  there  were  no  such  receiving-houses,  .all  the  small  parcels  would  be 
handed  to  the  carriers  who  have  depots  oi-  receiving-offices,  as,  though  large  packages 
are  often  sent  to  the  stations  by  the  senders  in  their  own  carts  or  waggons,  they 
seldom,  if  ever,  send  small  parcels  there,  and  did  not  do  so  when  the  allowance  as 
aforesaid  was  made  ;  and  that  the  difterenee  of  profit  earned  by  the  company  upon 
their  lines  of  railway  in  respect  of  small  parcels  delivered  at  their  receiving-houses,  or 
collected  by  them  from  door  to  door,  was  enough  to  render  it  well  worth  their  while 
to  collect  and  deliver  such  parcels  to  and  from  the  stations,  without  any  chai'ge  at 
all  for  such  collection  and  delivery  ;  and  that  the  receiving-offices  also  tended  to  [677] 
draw  to  the  company  goods  generally,  some  of  which  would  be  sent  by  the  carriers 
by  other  lines  of  railw.ay  than  the  Great  Western  railway,  where  two  or  more  lines 
compete  :  That  the  complainants  and  the  other  carriers  wei'e,  under  the  circumstances 
aforesaid,  rival  and  competing  carriers  on  the  railway,  and  the  company  were  acting 
in  the  premises  bona  fide  with  a  view  to  theii'  legitimate  and  fair  profits  as  carriers 
on  their  railway  :  That  the  company  charged  the  same  rates  to  everybody  as  well  as 
to  the  complainants  and  other  carriei's,  and  they  had  at  all  times  been  and  were  ready 
and  willing  to  collect  and  deliver  for  them  on  the  same  terms  and  in  the  same  w.ay  as 
they  did  for  the  public  generally  :  And  that  it  was  the  general  practice  of  nearly  all 
the   railway   companies   who   collected   and  delivered   goods,    including   those    who 
employed  Messrs.  Pickford  &  Co.  as  agents  for  the  purpose,  to  refuse  to  make  an 
allowance  for  collection  and  delivery  on  parcels  below  a  certain  weight,  or,  in  other 
words,  they  collected,  carried,  and  delivered  goods  for  the  same  charge  as  theA^  made 
for  the  carriage  from  station  to  station,  and  bore  the  cost  themselves  of  the  collection 
and  delivery. 

[Cockburn,  C.  J.  Is  there  any  distinction  between  this  case  and  Ba.rendale  v.  The 
Great  Wesiern  Bailway  Oomjjany  {The  Beadimj  case),  ante,  p  .336  1]  There  is  a  distinct 
statement  here  that  no  profit  is  made  by  the  company  upon  the  collection  and  delivery 
of  small  parcels  ;  but  that  this  service  is  gratuitously  performed  by  them  as  ancillary 
to  the  carriage  from  station  to  station.  [Cockburn,  C.  J.  That  was  carefully  con- 
cealed from  us  in  The  Reading  case.]     The  attidavits  on  the  part  of  the  complainants 
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there  did  not  assert  that  proHt  was  made  upon  the  eollectioii  and  delivery  :  it  was 
unnecessary,  therefore,  to  negative  it.  [Cockburn,  C.  J.  It  was  part  of  the  Attorney- 
General's  argument  that  it  [678]  was  competent  to  the  company  to  make  profit  either 
on  or  off  their  line.]  It  is  somewhat  hard  upon  the  company  to  hold  them  to  be  bound 
by  an  admission  made  by  counsel.  [Cockburn,  C.  J.  The  court  founds  its  judgment 
upon  the  facts  which  are  sworn  to  and  assumed.  It  is  hard  upon  the  court  to  be  told 
afterwards  that  the  admission  was  improvidently  made.  Our  decision,  however,  was 
not  based  merelj^  upon  the  undue  preference.  Independently  of  that, — assuming  that 
the  company  derived  no  benefit  from  the  collection  and  deliver}',  still  the  complainants 
incurred  a  disadvantage  or  undue  prejudice  from  being  charged  the  same  for  the 
carriage  of  their  goods  as  if  they  availed  themselves  of  a  sei'vice  which  they  did  not 
require  at  the  hands  of  the  company.]  The  charge  is  made  to  all  alike.  [Cock- 
burn, C.  J.  The  efl'ect  is  this,  that,  in  order  to  compete  with  the  carrier,  the  company 
make  a  man  who  has  his  own  waggons  and  horses,  and  therefore  does  not  require 
them  to  collect  and  deliver  for  him,  pay  more  than  he  ought  to  pay  for  the  transit  on 
the  railway.  It  is  clen,rly  a  case  of  undue  prejudice  against  the  person  not  wanting 
the  accommodation.  If  the  company  feel  aggrieved,  they  must  go  to  the  legislature. 
I  must  confess  I  have  always  felt  that  the  packed-parcel  system  operates  hardly  upon 
the  railway.  If  it  wei-e  a  mere  question  between  the  company  and  the  carrier,  I 
should  have  thought  the  case  required  great  consideration.  But  still  the  other 
question  remains  :  there  is  a  large  class  of  the  public  who  are  as  much  prejudiced  as 
the  carrier.]  Our  attidavits  shew  that  small  parcels  are  seldom  sent  to  the  station 
by  the  general  public  ;  but  that  these  usually  come  from  the  receiving-houses.  It  is 
substantially  a  question  between  the  I'ailway  company  and  the  carrier.  To  bring  the 
case  within  the  statute,  it  must  be  shewn  that  the  preference  or  the  prejudice  is 
undue.  That  [679]  cannot  be  fairly  said  to  be  undue  which  is  the  result  of  bona 
fide  competition.  The  public  do  not  complain  of  any  prejudice  here  :  it  is  only  the 
carriers  who  complain.  [Cockburn,  C.  J.  The  company  have  no  right  to  make  a 
charge  nominally  for  carriage  upon  the  railway,  which  is  in  reality  for  that  and  some- 
thing else,  and  so  impose  upon  a  portion  of  the  public  services  which  thev  do  not 
desire  to  avail  themselves  of.  That  is  not  a  legitimate  mode  of  getting  rid  of  the 
contest  with  the  cai-riers.]  Parker  v.  'The  Great  iVestern  Railway  Compani/,  6  Ellis  &  B. 
77,  was  referred  to. 

Per  Curiam.  We  must  adhere  to  our  former  decision  ;  and  therefore  the  rule 
must  be  made  absolute,  with  costs. 

Rule  absolute,  with  costs. 


Pelly  v.  Sidney.     Jan.  .31st,  18.59. 

[S.  C.  28  L.  J.  C.  I'.  182 ;  5  Jur.  N.  S.  793.] 

A.  having  an  estate  for  sale  whicii  he  conceived  might  be  more  advant<igeously  disposed 
of  in  connection  with  a  patenl-right  possc.ssed  l)y  15.,  a  negotiation  took  place  l)ctween 
them  which  resulted  in  tlu!  following  |)ro]KJsal  from  B.  : — "I  gi\e  A.  full  lil)erty  to 
make  use  of  my  patent  right  foi'  tlie  jug,  in  his  advertisement  for  the  sale  of  the 
Arlej'  works,  upon  the  rec(jgni/,cd  condition,  that,  if  the  works  are  sold,  I  am  to 
receive  10001.,"  i*kc.  This  proposal  was  assented  to  by  A.,  and  tiie  patent  w;us 
tendered  to  him,  but  ho  required  an  assignment,  and  B.  not  being  willing  to  make 
an  assigrmient,  the  negotiation  went  off'.  The  estate  without  the  patent-iight  Wius 
afterwards  conveyed  to  a  company  which  A.  was  instrumental  in  forming,  and  in 
which  he  became  a  shareholder: — Held,  that  the  event  upon  the  iiap[)ening  of  which 
B.  was  to  be  entitled  to  tiic  10001.  had  never  happened. — B.  rei|uiring  an  advance 
of  .'501.  to  pay  the  stamp-duty  on  the  patent,  and  one  S.  being  willing  to  lend  liim 
that  Sinn  if  A.  would  become  surety  for  it,  A.  wrote  as  follows  : — "  If  15.  will  get  his 
friend  S.  to  advance  the  50).  for  tiie  completion  of  the  ])atent,  I  will  give  him  or  S. 
the  501.  on  the  patent  being  handed  over  to  me."  The  501.  was  accordingly  a<lvanced 
by  S.,  and  the  ])atent  was  afterwards  tendcied  to  A.,  but  he  declined  to  acrc[)t  it  ;  and, 
S.,  having  sued  him  for  and  recovered  the  501.,  he  brought  an  action  against  B.,  for 
money  paid  to  his  use  :-llel<l,  that  A.  was  entitled  to  i-ecover  the  501.;  and  that 
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the  refusal  of  the  judge  to  put  it  to  the  jury  whether  the  money  was  advanced  by 
S.  for  the  joint  purpose  of  A.  and  B.,  did  not  amount  to  misdirection. 

This  was  an  action  for  money  lent  and  mone}'  paid  for  the  defendant  at  his  request. 

The  defendant  pleaded  never  indebted,  and  a  set-ofF  [680]  amongst  other  things 
for  money  payable  by  the  plaintiff  to  the  defendant  in  respect  of  the  defendant's 
having  at  the  plaintiff's  request  given  libert}'  to  the  plaintiff  to  make  use  of  and 
advertise  a  certain  patent-right  of  the  defendant  for  a  jug,  in  divers  advertisements, 
&c.,  and  for  and  in  respect  of  a  sum  of  10001.  by  the  plaintiff,  bj'  an  agreement  between 
him  and  the  defendant  for  a  good  and  sufficient  consideration  in  that  behalf  agreed  to 
be  paid  to  the  defendant,  on  the  sale  of  certain  pottery  works  of  the  plaintiff  called  the 
Arley  works,  for  an  exclusive  license  to  be  given  and  granted  by  the  defendant  to 
the  plaintiff,  or  to  him  and  such  parties  or  persons  as  he  might  direct,  for  the  user 
by  him  or  them  to  work  and  use  in  earthenware  a  certain  patent-right  belonging  to 
the  defendant,  there  having  been  a  s.-ile  of  the  said  works,  and  the  defendant  ha-\nng 
been  always  ready  and  willing  to  give  and  gi-ant  the  said  licence,  and  he  ha\ing  in 
other  respects  done  and  performed  all  things,  and  all  things  having  happened,  to 
entitle  him  to  payment  of  the  said  10001. 

The  cause  was  tried  before  Byles,  J.,  at  the  second  .sitting  in  London  in  this  term. 
The  plaintiff' sought  to  recover  801.,  of  which  301.  was  claimed  as  money  lent  to  the 
defendant,  and  501.  as  money  paid  to  his  use  under  the  following  circumstances  : — 

In  the  3'ear  1856,  the  defendant  possessed  a  patent  for  the  manufacture  of  a 
peculiar  description  of  jug.  The  plaintiff",  being  then  about  to  dispose  of  an  estate 
called  "The  Arley  Estate,"  the  soil  of  which  was  adapted  for  pottery-works,  and 
conceiving  that  it  might  be  more  advantageously  disposed  of  in  connection  with 
a  right  to  use  the  defendant's  patent,  entei'cd  into  an  arrangement  for  that  purpose, 
which  was  contained  in  the  following  correspondence  through  one  Collinson,  a  mutual 
friend  of  the  parties  : — 

[681]  "8  Gopthall  Court,  May  7th,  1856. 

"My  dear  Collinson, — In  reference  to  our  conversation,  I  give  Captain  Pelly  full 
liberty  to  make  use  of  my  patent-right  for  the  jug,  in  his  advertisement  for  the  sale 
of  the  Arley  works,  upon  this  recognized  condition,  that,  if  the  works  are  sold,  I  am 
to  receive  lOOOl.,  and  such  further  royalty  for  an  exclusive  licence  to  work  my  patent 
in  earthenware,  as  we  may  in  a  friendly  and  fair  spirit  of  business,  or  by  reference, 
agree  upon.  "  George  Sands  Sidney." 

To  this  letter  the  plaintiff  replied  as  follows  : — 

"■i  Fenchurch  Street,  May  8tb,  1856. 

"My  dear  Collinson, — Mr.  Sidney's  letter  to  you  is  quite  satisfactory  between  two 
gentlemen,  and  I  am  sure  you  will  think  so.  "  E.  W.  Pelly." 

The  plaintiff  advertized  the  estate  for  sale ;  the  advertizement  stating  that  the 
proprietor  had  the  exclusive  right  of  manufacture  of  a  very  valuable  pottery  patent. 

It  being  necessary  to  pay  a  sum  of  501.  to  secure  the  validity  of  the  patent,  the 
defendant  applied  to  one  Sim  to  ad^'ance  the  501.  for  that  purpose,  and  proposed  to 
the  plaintiff'  to  become  surety  to  him  for  its  re-payment.  The  plaintiff'  thereupon 
addressed  a  letter  to  Mr.  Collinson,  as  follows : — 

"4  Fenchurch  Street,  June  13th,  1856. 

"  My  dear  Collinson, — I  have  been  thinking  over  Mr.  Sidney's  patent ;  and,  if  he 
will  get  his  friend  Mr.  Sim  to  advance  the  501.  foi-  the  completion  of  it,  I  will  give  him 
or  Mr.  Sim  the  501.  on  the  patent  being  handed  o^er  to  me,  as  I  prefer  this  to  being 
surety  to  another  party.  "  R.  W.  Felly." 

[682]  This  letter  was  handed  by  Mr.  Collinson  to  the  defendant,  who  took  it  to  Mi-. 
Sim,  who  thereupon  advanced  the  money  for  the  duty.  The  patent  was  subsequently 
tendered  to  the  plaintiff,  but  he  required  an  assignment ;  and,  this  not  being  made, 
he  refused  to  re-pay  Sim  the  501.  An  action  was  afterwards  brought  against  the 
plaintiff"  by  Sim,  who  obtained  a  verdict  against  him. 

It  was  contended  on  the  part  of  the  defendant,  that  the  plaintiff  was  equally 
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interested  with  the  defendant  in  getting  the  patent  stamped,  and  that  tlie  501. 
advanced  liy  Sim  for  that  puii)o.se  was  as  mnch  lent  to  the  former  as  to  the  latter, 
and  consequently  tliat,  in  paj-ing  Sim,  the  plaintiff  was  paying  his  own  debt,  and  not 
paying  money  to  the  defendant's  use. 

It  was  further  contended  for  the  defendant,  that  he  was  entitled  to  set  oil'  the 
10001.,  which,  it  was  alleged,  had  become  due  from  the  plaintiff'  to  the  defendant  by 
reason  of  the  sale  of  the  Arley  works. 

As  to  thi.s,  the  evidence  was,  that  the  plaintiff'  sold  the  Arley  estate  in  February, 
1857.  The  evidence  as  to  this  was,  that  a  company  was  formed  to  work  the  estate 
in  which  the  plaintiff  took  shares  himself  and  induced  other  persons  to  take  shares  ; 
but  this  was  without  any  reference  to  the  defendant's  patent-right,  which  he  had 
some  time  previously  declined  to  have  anything  further  to  do  with. 

The  learned  judge  intimated  an  opinion  that  the  plaintiff  had  only  a  contingent 
interest  in  the  patent-right  when  the  501.  was  advanced  by  Sim  for  the  purpose  of 
stamping  the  patent,  and  that  the  money  was  lent  to  the  defendant  only  ;  and  that, 
in  point  of  law,  there  had  been  no  such  sale  of  the  Arley  works  in  conjunction  with 
the  patent-right  as  to  entitle  the  defendant  to  claim  the  10001.  under  the  agreement : 
but  he  left  it  to  the  jury  to  say  whether  or  not  there  had  [683]  been  such  sale  in 
point  of  fact ;  and,  at  the  request  of  defendant's  counsel,  he  also  asked  the  jury 
whether  the  501.  advanced  by  Sim  had  been  advanced  for  the  joint  purposes  of  the 
plaintiff'  and  the  defendant. 

The  jury  said  they  had  a  difficulty  in  answering  this  last  question,  and  the  learned 
judge,  telling  them  that  it  was  in  his  judgment  immaterial,  withdrew  it;  as  to  the 
othei-  question,  the  jury  found  there  had  been  no  sale  of  the  estate  with  the  patent- 
right,  and  they  accordingly  found  a  verdict  for  the  plaintiff,  damages  801. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  rule  nisi  fr.  '  a  new  trial,  on 
the  ground  of  misdirection,  and  that  the  verdict  was  against  evidence.  He  submitted 
that  tlie  plaintiff' and  the  defendant  had  a  common  interest  in  the  patent,  and  that  the 
evidence  shewed  that  Sim  made  the  advance  as  much  for  the  one  as  the  other,  and 
thei'efore  the  question  was  a  material  one,  and  ought  not  to  have  been  withdrawn 
from  the  jury.  [Crowder,  J.  The  money  could  only  have  been  useful  to  the  plaintiff 
provided  lie  got  a  legal  right  to  the  patent.]  The  exclusive  use  of  the  patent-right 
was  important  to  recommend  his  estate.  Then,  as  to  the  setoff.  The  proof  of  the 
sale  of  the  Arley  works  was  this, — that  the  plaintiff  procured  a  company  to  be  formed, 
took  shares  in  it  himself,  and  got  other  persons  to  take  shares.  The  learned  judge 
said  that  this  was  no  sale,  and  that  alone  disentitled  the  defendant  to  rely  upon  the 
set-off.  It  is  submitted,  however,  that  that  was  a  sale  within  the  meaning  of  this 
agreement:  the  pl.iintiff  by  this  transaction  ceased  to  be  the  master  of  the  estiite,  and 
the  company  became  the  owners  of  it. 

CocKiiUUN,  C.  J.     We  will  speak  to  my  Brother  Byles. 

t'ur.  ;uh'.  vult. 

[684]  Williams,  J.,  delivci-ed  the  judgment  of  the  court: — The  first  objection 
made  to  the  summing-up  in  this  case  was,  that  the  learned  judge  should  have  ro(|uiied 
the  juiy  to  answer  a  (piestion  which  was  put  to  them  at  the  instance  of  the  defendant's 
counsel,  and  which  he  insisted  was  a  material  ([uestion,  but  which  the  jury  declined 
to  answer,  viz.  whether  the  501.  advanced  t)y  Sim  was  advanced  for  the  joint  use  of 
the  plaintiff'  and  the  defendant.  We  think  that  point  was  wholly  immaterial,  and 
that  the  view  taken  by  the  learned  judge  was  eori'eet.  In  the  result,  it  was  ])erfeetly 
clear  that  the  money  was  advanced  to  the  use  of  the  defendant.  The  second  objection 
urged  upon  the  motion  was,  that  my  IJrother  liyles  told  the  jury,  that,  in  his  o])inion, 
there  had  liccu  no  such  sale  of  the  Arley  woi-ks  as  w;is  contemplated  by  the  agrcu'inent, 
so  as  to  entitle  the  defendant  to  the  lO'lOl.,  and  that  the  learncil  jnilge  was  wrong  in 
coming  to  that  conclusion.  We  are  of  o])ini()U  that  the  lOOOl.  was  to  beconu)  payalile 
only  in  the  event  of  the  Arley  works  being  sold  with  the  patent-right  annexed  to 
tluMu  :  and,  as  it  is  clear  n])on  the  evidence  that  the  woiks  weie  not  sold  with  the 
jiatcnt  right  so  annexed,  there  is  no  pretence  for  saying  that  the  event  had  happened 
u])on  which  alone  the  defendant  was  to  become  entitled  to  the  lOOOl.  in  respect  of 
which  the  set^oll'  is  claimed.     There  will  therefore  be  no  rule. 

liule  refused. 
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[685]    Thompson  and  Others  v.  Parish.    Jan.  28th,  1859. 

[S.  C.  28  L.  J.  C.  P.  15.3  ;  5  Jur.  N.  S.  986 ;  7  W.  R.  210.] 

Taking  the  defendant  in  execution  is  not  an  absolute  extinguishment  of  the  debt,  so 
as  to  preclude  the  plaintift'  from  applying  to  the  equitable  discietion  of  the  court 
to  set  off  interlocutor}'  costs  due  to  the  defendant  in  the  same  suit ;  though  (semble) 
costs  due  to  the  defendant  in  a  separate  and  distinct  action  cannot  be  so  set  off. — 
The  plaintiffs  obtained  judgment  against  the  defendant,  and  took  him  in  execution. 
The  defendant  applied  to  a  judge  to  discharge  him  from  custody  on  the  ground 
of  irregularities  in  the  plaintiffs'  proceedings ;  and  the  plaintiffs  obtained  a  cross- 
summons  for  leave  to  amend.  The  two  summonses  were  heard  together,  and  the 
judge  made  an  order  "that  the  plaintiffs  be  at  liberty  to  amend,  and  that  they 
should  pa}'  to  the  defendant  his  costs  of  and  occasioned  by  the  application  to  amend, 
.and  also  by  the  defendant's  application  to  set  aside  the  proceedings."  The  court,  in 
the  exercise  of  its  equitable  jurisdiction,  ordered  that  the  costs  paj'able  to  the  defen- 
dant under  the  judge's  order  (which  they  held  to  be  "interlocutory  costs"  within 
the  63rd  rule  of  Hilary,  1853),  should  be  set  off  against  the  plaintiiTs'  judgment, — 
dissenting  from  the  law  as  laid  down  by  Littledale,  J.,  in  Beard  v.  M'C'artln/,  9  Dowl. 
P.  C.  136,  and  holding  Peacock  v.  Jeffenj,  1  Taunt.  426,  and  Simpson  v.  Huiilei/,  1  M. 
&  Selw.  696,  to  have  been  over-ruled  by  Taylor  v.  Waters,  5  M.  &  Selw.  103. 

In  the  year  1857,  the  plaintiffs,  as  executors  of  Alfred  Batson,  deceased,  com- 
menced an  action  against  the  defendant  to  recover  arrears  of  rent  due  from  the  defen- 
dant to  their  testator  at  the  time  of  his  decease  ;  and  they  at  the  same  time  com- 
menced another  action  against  him  as  devisees  in  trust  of  the  said  Alfred  Batson  for 
other  arrears  of  rent  which  became  due  to  them  as  such  devisees  in  trust  since  the 
death  of  the  testator.  The  two  actions  were  referred  under  the  17  &  18  Vict.  c.  125, 
s.  3,  to  an  arbitrator,  who,  on  the  27th  of  August,  1857,  certified  in  favor  of  the 
plaintiff's  in  each  action, — in  the  first  for  11011.  lis.  lOd.,  and  in  the  second  for 
5011.  5s. ;  and  he  directed  that  the  defendant  should  in  each  action  pay  to  the  plaintiffs 
the  costs  of  the  reference,  and  that  the  defendant  should  bear  and  pay  the  costs  of 
the  award,  and  that,  if  the  plaintiff'  should  pay  the  costs  of  the  award,  the  defendant 
should  re-pay  them  the  sum  they  should  so  pay.  The  defendant  applied  by  summons 
to  have  the  award  or  certificate  referred  back  to  the  arbitrator ;  but  the  summons  was 
dismissed  with  costs. 

The  costs  of  the  first  action  were  taxed  at  811.  16s.  2d.,  and  the  costs  of  the  second 
action  at  741.  3s.  9d.,  and  judgment  was  signed  in  each  action  on  the  1 1th  of  November, 

1857.  On  the  14th  of  December,  a  ca.  sa.  issued  upon  the  judgment  in  the  first  action, 
and  the  defendant  was  arrested  thereon.  A  ca.  sa.  also  issued  [686]  against  him  in 
the  second  action,  and  notice  thereof  was  given  to  the  sheriffs.     On  the  7th  of  April, 

1858,  a  summons  was  taken  out,  at  the  instance  of  the  defendant,  in  each  action, 
calling  upon  the  plaintiffs  to  shew  cause  why  the  ca.  sa.  should  not  be  set  aside,  and 
the  defendant  should  not  be  discharged  from  the  custody  of  the  sheriffs  of  London, 
on  the  ground  "that  no  judgment  at  the  suit  of  the  plaintiff's  was  entered  up  against 
him  on  the  11th  of  August,  1857,  that  the  sheriffs  of  London  had  been  directed  in 
the  writ  to  levy  more  than  the  plaintiffs  were  entitled  to  claim,  viz.  interest  from  that 
day,  and  that  the  writ  was  not  tested  in  the  name  of  the  Chief  Justice  of  the  court 
of  Common  Pleas,"  and  why  the  plaintiffs  should  not  pay  the  costs  of  the  application. 
On  the  following  day,  the  plaintiff's'  attorne\  s  took  out  a  summons  to  amend  in  each 
action.  The  four  summonses  were  heard  together  before  Pollock,  C.  B.,  on  the  9th  of 
April,  when  an  order  was  made  that  the  plaintiffs  should  be  at  liberty  to  amend  the 
judgments  and  writs,  and  that  they  should  pay  to  the  defendant  his  costs  of  and 
occasioned  by  the  applications  to  amend  and  also  by  the  defendant's  application  to 
set  aside  the  proceedings.  These  costs,  as  taxed,  amounted  in  the  aggregate  to 
241.  16s.  6d. 

On  the  27th  of  November  last,  a  summons  was  taken  out  on  behalf  of  the  plaintiffs 
in  each  action,  calling  upon  the  defendant  to  shew  cause  "  why  the  plaintiff's  should 
not  be  at  liberty  to  set-off  or  deduct  from  the  judgment  in  the  first-mentioned  action, 
or  in  equal  or  other  portions  from  the  judgment  in  each,  the  sum  of  241.  16s.  6d.,  the 
taxed  costs   under  the  ordei-  of  the  9th  of   April,  and  why  those  costs  should  not 
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thereljy  be  deemed  satisfied,  and  wliy  all  fiiithci'  proceedings  on  the  said  order  should 
not  be  sttiyed."  These  suninioiiscs  came  on  to  lie  heard  before  Byles,  .1.,  on  the  30th 
of  Noverabei',  when  his  Lortlsliip  declined  to  [687]  make  any  ordei-,  but  stayed  the 
proceedings  until  the  fourth  day  of  the  present  term,  to  eMal)lc  the  plaintiffs  to  make 
an  application  to  the  court. 

iS^o  payment  had  been  made  by  the  defendant  to  or  towards  satisfaction  or  dis- 
charge of  the  judgments  or  either  of  them,  but  the  whole  of  the  above  sums  remained 
unpaid,  together  with  an  arrear  of  interest  which  had  accruefl  due  on  the  judgments 
respectively  ;  nor  had  the  defendant  paid  the  costs  of  the  order  dismissing  his  applica- 
tion to  refer  the  award  back  to  the  arbitrator  (a). 

Hawkins,  i}.  C,  accoi-dingly,  on  the  fourth  day  of  this  term,  obtained  a  rule  nisi 
in  the  terms  of  the  summons  of  the  27th  of  November,  lie  refei'red  to  Beard  v. 
3I'Carthi/,  9  Dowl.  P.  C.  136,  Peacock  v.  Jefferi/,  1  Taunt.  426,  Simpson  v.  Hanky, 
1  M.  &  Selw.  69G,  and  O'llare  v.  Beeves,  13  Q.  E.  659.  [Willes,  J.,  referred  to  Taylor 
V.  JVatern,  5  M.  &  Selw.  103.] 

Couch  now  shewed  cause.  There  are  two  objections  to  this  rule.  The  first  is, 
that  the  plaintiffs,  by  taking  the  defendant  in  execution  under  the  ca.  sa.,  have  pre- 
cluded themselves  from  any  other  remedy  ;  the  judgment  is  satisfied  :  per  Parke,  13., 
in  Mwgan  v.  CuUtt,  3  Exch.  612,  615.  In  Beard  v.  McCarthy,  9  Dowl.  136,  it  was 
held,  that,  where  a  defendant  is  taken  in  execution  for  the  debt  and  costs  recovered 
in  an  action,  he  is  entitled  to  interlocutory  costs  in  that  section,  which  have  not  been 
set  oft'  on  taxation.  In  that  case,  the  plaintiff  had  commenced  an  action  by  writ  of 
summons,  and  by  a  judge's  order  the  service  was  set  aside  for  irregularity,  with  costs. 
A  fresh  service  of  the  writ  [688]  was  ett'ected,  and  the  plaintiff  proceeded  with  the 
action,  obtained  judgment  therein,  and  took  the  defendant  in  execution.  The  defen- 
dant then  sought  to  enforce  payment  of  the  costs  due  to  him  under  the  judge's  order : 
the  plaintiff  applied  to  set  oft'  those  costs  against  the  debt  and  costs  recovered  bj'  the 
judgment :  and,  after  time  taken  to  consider,  Littledale,  J.,  said, — "  It  seems  to  me 
that  taking  the  defendant  in  execution  is  the  same  as  if  the  defendant  had  paid  the 
debt  and  costs  :  and,  consequently,  that  the  defendant  is  not  bound  to  allow  his  costs 
to  be  set  off  against  the  debt  and  costs  recovered  i)y  the  judgment."  That  is  an 
express  authority  to  shew  that  the  plaintift's  cannot  set  oft'  these  costs  :  and  it  is  put 
by  the  court  upon  the  ground  that  the  taking  the  defendant  in  execution  is  tantamount 
to  payment  of  debt  atid  costs.  In  Taylor  v.  IVaters,  5  M.  &  Selw.  103,  where  it  was 
held  that  B.  cannot,  in  an  action  brought  against  him  by  A.,  set  oil  a  judgment 
recovered  by  him  against  A.,  for  which  A.  is  charged  in  execution,  Lord  Ellenborough 
says  :  "The  tiiking  of  the  bodj'  in  execution  does  not  extinguish  the  debt,  but  it  licars 
the  remedy  against  the  debtor;  and  in  like  manner  precludes  a  set-olf  against  him." 
And  Bayley,  J.,  says:  "The  taking  him  in  execution  destroys  all  remedy  against  him 
during  his  life."  These  two  cases  of  Taylor  v.  Waters,  and  Beard  v.  M'-L'arlhy,  are 
treated  as  leading  authorities  upon  this  subject  in  Archbold's  Practice,  9th  edit.,  by 
Pi'cntice,  650,  and  (iray  on  Costs,  517.  In  Hmvan  v.  Jlobuits,  8  1).  ife  K.  42,  the 
plaintitf,  being  nonsuited,  was  taken  in  execution  by  the  defendant  for  the  costs,  and, 
whilst  in  execution,  brought  another  action  for  the  same  cause,  and  the  court  refused 
to  stay  further  proceedings  in  the  second  action  until  the  costs  of  the  first  were  paid. 
And  Abbott,  C.  J.,  .said, — "I  think  the  objection  to  this  rule  is  unanswerable,  llero 
[689]  the  plaintift'  is  actually  in  execution  for  the  costs  of  the  former  action  ;  you  can 
ha\e  no  more  than  his  body."  The  case  of  Melville  v.  Lcexon,  27  Law  J.,  Q.  B.  318, 
which  was  referred  to  l)cforc  the  learned  judge,  to  shew  that  the  costs  in  (juestion 
were  interlocutory  costs,  and  therefore  the  subject  of  a  set-oft'  under  the  63rd  rule  of 
Hilary,  1853,  i.s  cleai'ly  distingin'sliable,  inasmuch  as  there  the  defendant  had  l)een 
discharged  from  execution,  and  therefore  it  was  the  same  as  if  he  hail  never  been 
taken  in  execution  at  all.  Tiie  next  objection  is,  that,  tiie  payment  of  the  costs  of 
the  application  at  Chambers,  though  not  strictly  made  a  condition  of  the  plaintiffs' 
being  allowed  to  amend  their  j)roeeedings,  was  in  effect  a  condition.  It  was,  to  use 
the  language  of  Tindal,  C.  .1.,  in  Doe  d.  Hope  v.  Varltr,  1  M.  it  Scott,  516,  8  Bingh. 
330,  "  a  bargain  between  the  parties  by  which  the  plaintiffs  have  obtained  an  advantage." 


(a)  It  appcai'cd  fi'om  the  allidavit  in  answer  that  these  costs  were  incluiled  in  the 
judgment  under  vvliich  the  defendant  was  detained. 
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To  allow  this  setoff,  would  be  to  relieve  the  plaintiffs  from  performing  the  bargain  on 
which  the  amendment  was  allowed. 

Hawkins,  Q.  C,  in  support  of  the  rule.  The  main  question  is  whether  these  inter- 
locutory costs, — which  according  to  Mi'Irille  v.  Lceson,  27  Law  J.,  Q.  B.  318,  they 
clearlv  are, — can  be  set  off  against  the  judgment  for  which  the  defendant  is  in  execu- 
tion ill  the  same  action.  No  laches  can  be  imputed  to  the  plaintiffs ;  for,  as  soon  as 
the  costs  were  taxed,  they  applied  to  a  judge  at  Chambers  to  do  that  which  is  now 
sought  by  this  motion.  In  Beard  v.  M^Uarthy,  9  Dowl.  136,  the  costs  payable  to  the 
defendant  under  the  judge's  order  had  been  taxed  and  were  payable  before  the  judg- 
ment was  signed  in  the  action,  and  the  plaintiff  had  omitted  to  set  them  off  at  the 
pi'oper  time.  Besides,  that  case  can  hardly  be  considered  to  be  law.  Tai/lcn-  v.  Il'ater.s, 
3  M.  &  Selw.  103,  only  goes  to  this  extent,  that  the  [690]  taking  the  body  in  execu- 
tion bars  the  remedy  against  the  debtor.  The  plaintiffs  here  are  not  seeking  to  enforce 
the  judgment,  l>ut  merely  to  protect  themselves  from  a  demand  foi'  costs  in  the  same 
action,  whilst  a  larger  sum  is  due  to  them  upon  the  judgment.  In  Peacock  v.  Jcfferi/, 
1  Taunt.  426,  it  wa's  distinctly  held  that  taking  the  person  in  execution  does  not  satisfy 
the  debt  so  as  to  extinguish  it ;  but  it  may  still  become  the  subject  of  a  set-off.  And 
that  was  acted  upon  in  iSinqi-san  v.  Hanlci/,  1  M.  &  Selw.  696.  [Williams,  J.  Neither 
of  those  cases  was  referred  to  in  Beard  v.  M'Cadhy.  Peacock  v.  Jeffery  is  clearly  not 
law  :  the  set-off  there  was  of  an  independent  cause  of  action.]  O'Hare  v.  Beercs, 
1 3  Q,  B.  659,  is  also  an  authority  in  favor  of  the  position  that  the  takitig  the  defen- 
dant in  execution  does  not  extinguish  the  debt.  [Crowder,  J.  None  of  the  cases 
were  cited  there.  Cockljurn,  C.  J.  The  ground  of  the  decision  was,  that  the  plaintiff 
frustrated  the  execution  by  taking  the  benefit  of  the  48  G.  3,  c.  128,  s.  1.  He  does 
that  subject  to  the  condition  that  the  debt  shall  be  kept  alive  against  his  goods. 
Williams,  J.  It  seems  hard  that  a  pei-son  who  has  a  claim  for  interlocutory  costs 
should  be  in  a  worse  position  than  one  who  has  a  judgment.  Although  Peacock  v. 
Jejf'eri/,  seems  to  shew  that  an  independent  judgment  may  be  set  off,  although  the 
party  has  been  taken  in  execution  upon  it,  yet  there  are  two  clear  authorities  that 
there  can  be  no  plea  of  set-off  where  the  plaintiff  has  been  taken  in  execution  upon  the 
judgment  sought  to  be  set  off.  That  was  expressly  decided  in  Taylor  v.  JFaters, 
5  M.  &  Selw.  103.  Willes,  J.  If  it  cannot  be  set  off  by  plea,  what  authority  is  there 
for  saying  that  it  may  be  set  oft'  on  motion.]  The  authorities  are,  no  doubt,  most 
conflicting :  but  it  mu.st  be  borne  in  mind  that  set-off  is  a  strict  legal  right,  and  a  plea 
of  set-off  is  only  allowed  where  the  demands  are  mutual ;  [691]  whereas,  this  is  an 
application  to  the  equitable  jurisdiction  of  the  court,  who  will  not  allow  its  pi-ocess  to 
be  abused  for  purposes  of  injustice.  [Cockburn,  C.  J.  If  the  defendant  had  been 
discharged  from  the  execution  on  the  ground  of  irregularity,  the  plaintiffs  would  have 
issued  an  execution  afresh  having  first  deducted  the.se  costs.  You  say  that  they  are 
substantiallv  in  the  same  position  as  if  that  course  had  been  pursued?]  Precisely  so. 
I  ask  the  court  to  give  the  plaintiffs  the  benefit  of  its  equitable  jurisdiction  over  the 
proceedings  in  this  action. 

Cockburn,  C.  <1.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  The  case 
of  MehiUe  V.  Lceson  establishes  that  these  costs  are  interlocutory  costs  in  the  cause ; 
and  there  is  no  doubt  that  the  court,  in  the  exercise  of  its  equitable  jurisdiction,  may 
allow  interlocutory  costs  accruing  antecedently  to  the  judgment  to  be  set  off  against 
the  judjjmeut.  The  only  difficulty  here  is  that  these  costs  were  incurred  subsequently 
to  the  judgment.  I  agree  with  my  IJrother  ^^'illiams  that  the  case  of  Peacock  v.  Jeffery, 
1  Taunt.  426, — where  it  was  held  that  a  defendant  might  set  oft'  against  a  debt  due 
to  him  from  the  plaintift'  a  judgment  upon  which  he  had  taken  the  plaintift'  in  execu- 
tion,— cannot  be  maintained  as  law.  But  there  is  an  obvious  distinction  between  that 
case  and  the  present,  inasmuch  as  here  the  costs  sought  to  be  set  oft'  are  costs  in  the 
cause,  though  posterior  to  the  judgment  (a).  In  such  a  case  it  [692]  seems  to  me  that 
the  court  has  a  discretionary  power  to  allow  the  set-oft"  and  is  bound  to  see  that  its 
process  is  not  abused.     I  think  it  would  be  a  gross  abuse  of  the  process  of  the  court, 

(a)  Not  strictly  and  technically  "  costs  in  the  cause,"  but  costs  incurred  in  the 
action.  " Costs  in  the  cause,"  properly  so  called,  are  those  costs  only  which  the 
successful  party  in  the  suit  would  be  entitled  to  on  taxation,  in  the  absence  of  an  order 
to  the  contrary  in  the  particular  proceeding;  and  this  necessarily  excludes  costs 
incurred  subsequently  to  final  judgment. 
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if  an  execution-creditor,  having  taken  his  dehlor  and  having  him  in  execution  for 
a  large  sum,  were  to  be  compelled  to  hand  over  to  his  delitor  (his  claim  lieing  unsatisfied) 
a  smaller  sum  which  has  become  due  to  the  latter  for  interlocutory  costs  in  the  same 
action.  No  doubt,  there  is  a  case  which  directly  militates  against  the  course  we  pro- 
pose to  take,  viz.  Beani  v.  McCarthy,  9  Dowl.  P.  C.  136.  Although  I  entertain  the 
most  profoiuid  respect  for  the  learned  judge  who  decided  that  case,  I  cannot  help 
thinking  that  he  went  further  than  can  be  supported  by  any  authority  or  any  principle, 
when  he  said  that  "  taking  the  defendant  in  execution  is  the  same  as  if  the  defendant 
had  paid  the  debt  and  costs."  I  agree  that  it  discharges  the  debtor  so  far  as  to  pre- 
vent his  creditor  from  pursuing  any  further  remedy  against  him  :  but  it  is  too  much 
to  say  that  it  is  equivalent  to  payment  of  debt  and  costs.  The  effect  of  taking  the 
debtor  in  execution  is,  to  suspend  all  other  remedies  against  him  for  the  debt.  The 
creditor  could  not  set  it  off  against  an  independent  claim  for  damages  or  costs  in 
another  action  :  but,  where  the  debtor  is  in  execution,  and  the  creditor's  claim 
unsatisfied,  if  a  conflicting  claim  for  costs  arises  in  the  particular  cause,  it  seems  to  me 
that  it  is  within  the  equitable  jurisdiction  of  the  court  to  see  that  in  working  out  its 
process  injustice  is  not  done.  It  cannot  be  said  that  the  debt  is  so  far  extinguished 
by  the  defendant's  being  taken  in  execution,  as  to  preclude  the  court  in  its  discretion 
from  allowing  the  set-off  here  prayed.  Look  at  the  circumstances.  The  defendant 
says,  that,  by  reason  of  certain  irregularities  in  the  plaintiffs'  proceedings,  he  is  entitled 
to  be  discharged  from  custody.  The  plain-[693]-tiff'  applies  to  a  judge  to  be  allowed 
to  amend  ;  and  an  order  is  accordingly  made  that  the  plaintiff  amend  his  proceedings 
on  payment  of  the  costs  occasioned  by  the  alleged  irregularities.  The  whole  practically 
amounts  to  this, — that  the  defendant  has  been  discharged  from  the  first  process,  and 
taken  in  execution  again  under  the  amended  process.  If  that  had  in  reality  been  done, 
these  costs  might  have  been  set  off  at  once,  and  then  the  defendant  would  have  been 
charged  in  execution  for  the  debt  and  costs  minus  the  amount  now  in  question.  Prac- 
tically, no  injustice  has  resulted  from  the  course  pursued,  for  the  defendant  has  never 
sought  to  be  released  upon  payment  of  the  debt  and  costs  less  the  costs  payable  under 
the  order  of  the  9th  of  April.  And  the  plaintiffs  have  been  guilty  of  no  laches,  but  made 
this  application  as  .soon  as  the  costs  were  taxed.  I  therefore  think  we  are  bound  to 
exercise  our  equitable  jurisdiction  in  favour  of  the  plaintiffs,  and  to  allow  the  set-off'. 

Williams,  J.  I  am  of  the  same  opinion,  though  I  have  felt  no  little  doubt  during 
the  argument ;  and  I  must  confess  that  my  doubts  are  not  entirely  removed,  though 
they  are  not  important  enough  to  induce  me  to  differ  from  my  learned  Brothers. 
The  tiist  topic  urged  by  Mr.  Couch  against  the  rule  was,  that  the  Lord  Chief  Baron 
never  could  have  intended  that  these  costs  should  be  made  the  subject  of  a  set-off; 
but  that  the  order  to  amend  was  really  meant  to  be  conditional  on  payment  of 
the  costs  of  and  occasioned  by  the  irregularities.  But,  upon  consideration,  it  .seems 
to  me  that  that  is  mere  matter  of  surmise ;  and  that,  if  the  matter  had  been 
brought  to  the  attention  of  the  Lord  (;hief  Baron  at  the  time,  ho  would  have 
directed  the  costs  of  the  amendment  and  of  the  summonses  to  discharge  the  defendant 
to  be  deducted  from  the  amount  [694]  foi' which  the  defendant  was  to  be  detained 
in  execution.  All  that,  however,  is  mere  conjecture:  we  can  onl}'  act  upon  the 
order  as  we  find  it.  Then,  according  to  MclriUc  v.  Lccsmi,  if  there  had  been  no 
execution  in  this  case,  the  costs  in  tiuestion  would  have  been  interlocutory  costs,  and 
might  have  been  set  off  against  the  judgment-debt  due  to  the  plaintills  :  and  the 
(luestion  simjjly  is,  whether  the  set-off  is  precluded  by  reason  of  the  debtor  having 
been  taken  Iti  execution.  The  authorities  upon  the  subject  are  apparently  conflict ing  : 
but,  when  looked  at  narrowly,  none  will  lie  found  im[)orlant  except  Jleanlv.  M'Oarthi/, 
9  Dowl.  136.  I  think  Tui/ldr  v.  H'alrrs,  .0  M.  iV  Selw.  lOt,  has  established,  on  a  satis- 
factory gi'ound,  not  that  the  taking  the  debtor  in  cxecnition  exlinguislics  the  <l('bt,  but 
that  it  l)ars  the  lenied}',  anil  so  [jrccludcs  the  right  of  set-off  in  res|)ect  of  a  separate 
and  distinct  matter.  If  that  be  the  true  view  of  the  law,  it  follows  that  the  cases  of 
I'cwrirk  V.  ./I'jl'i'ii/,  I  Taunt.  42(j,  and  Simpson  v.  Hanky,  1  M.  ^  Selw.  (196,  which  \\'as 
founded  upoTi  it,  are  not  good  law.  Tliey  are  inconsistent  with,  and  are  in  ell'ect 
overruled  by,  Taylor  v.  li'ittns.  I  tjdce  it,  then,  to  be  clear  that  a  judgment-debt,  for 
which  the  debtor  has  been  taken  in  execution,  caTUiot  be  directly  oi-  indirectly  made 
the  subject  of  a  set-off  by  the  judgment-creditor  against  a  claim  ari.sing  out  of  ii 
separate  and  distinct  matter.  In  the  case  now  under  consideration,  the  costs  which 
are  sought  to  be  set  oil'  arise  in   the  same  cause  ;  and  the  ipiestion   is,  whether  inter- 
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locutory  costs  (which  these  must  be  taken  to  be),  can  be  set  off  after  the  defendant 
has  been  taken  in  execution.  Independently  of  authority,  I  certainly  feel  some 
difficulty  in  saying  that  this  set-off  can  be  allo«-ed,  because  it  may  be  said  that  here 
the  creditor,  during  all  the  time  which  elapsed  between  the  original  taking  of  the 
defendant  in  execution  and  the  time  at  [695]  which  it  was  sought  to  set  off  these 
costs,  has  had  the  body  in  execution  for  the  entire  debt.  It  does  not,  however,  appear 
that  the  defendant  has  been  at  all  prejudiced  by  that  here.  If  it  had  appeared  that 
the  defendant  could  or  would  at  any  time  during  that  interval  have  paid  the  difference 
between  the  judgment  and  these  costs,  I  think  the  case  would  have  stood  in  a  very 
different  light.  The  question,  however,  must  after  all  turn  upon  the  discretion  of  the 
court  over  its  own  process.  The  difficulty  I  feel  in  saying  that  these  costs  can  be  set 
oft"  is,  that  it  seems  to  be  an  infringement  of  the  rule  laid  down  in  seveial  cases, — by 
Bayley,  J.,  for  instance,  in  Taylor  v.  Waters.  Then,  again,  I  cannot  without  hesitation 
give  an  opinion  contrary  to  the  considered  opinion  of  that  very  eminent  judge,  Mr. 
Justice  Littledale,  who  was  peculiarly  conversant  with  this  subject;  though  I  feel  the 
less  difficulty  in  disagreeing  with  him,  because  in  his  judgment  in  that  case  I  think 
he  puts  it  too  high  :  the  taking  the  defendant  in  execution  does  not  amount  to  pay- 
ment. In  fact  our  decision  in  this  case  is  little  short  of  overruling  the  case  of  Beard 
V.  APCartlri/.  Upon  the  whole,  I  agree  with  the  rest  of  the  court  in  thinking  that  the 
proper  ground  of  our  decision  is,  that  we  will  not  lend  our  aid  to  the  defendant  to 
take  these  costs  out  of  the  pocket  of  the  plaintiffs,  who  have  so  large  an  unsatisfied 
claim  against  the  defendant.  I  think  the  lule  should  be  made  absolute.  As  to  the 
argument  of  hardship  upon  the  attorney  to  allow  these  costs  to  be  set  oft',  I  cannot 
help  adverting  to  the  distinction  between  interlocutory  costs  and  the  judgment-debt. 
For  some  reason  or  other,  it  has  been  thought  right  to  provide,  that,  although  no  set- 
off' of  damages  or  costs  between  parties  shall  be  allowed  to  the  prejudice  of  the 
attorney's  lien  for  costs  in  the  particular  suit  against  which  the  set-off'  is  sought,  yet 
interlocutory  costs  in  [696]  the  same  suit  may  be  deducted  from  the  general  costs, 
even  though  the  attorney's  lien  may  be  prejudiced  thereby. 

Crowuek,  J.  1  also  am  of  opinion  that  this  rule  must  be  made  absolute.  The 
order  of  the  9th  of  April  does  not  make  the  payment  of  the  costs  a  condition  of  the 
amendment  being  allowed  :  it  is  simply  an  order  that  the  amendment  shall  be  made, 
and  that  the  costs  shall  be  paid  ;  and,  according  to  Melville  v.  Leeson,  these  are  inter- 
locutory costs,  which  clearly  upon  the  authorities  miglit  have  been  set  off  against  the 
judgment  if  the  defendant  had  not  been  taken  in  execution.  The  only  question  is 
whether,  the  defendant  having  been  taken  in  execution,  he  is  to  receive  the  costs 
under  the  order,  whilst  he  has  not  otherwise  satisfied  the  debt  and  costs  in  the  action 
than  by  remaining  in  prison.  Tayhr  v.  Waters,  5  M.  &  Selw.  103,  is  an  authority  only 
for  this,  that  there  can  be  no  setrofl",  where  the  subject-matter  of  the  claim  sought  to 
be  set  off'  arises  in  a  distinct  action.  But  that  does  not  apply  where,  as  here,  the 
subject-matter  of  set-oft'  arises  in  the  same  action.  It  seems  to  me  that  it  would 
be  the  grossest  injustice  to  allow  the  defendant  to  receive  costs  from  the  plaintiffs 
under  such  circumstances ;  and  I  think  we  have  ample  power  to  intei'fere  to  prevent 
it.  I  agree  that  this  is  an  application  to  the  equitable  discretion  of  the  coui't :  and, 
if  it  could  have  been  shewn  that  the  defendant  had  sustained  prejudice  by  being  kept 
in  custody  for  the  larger  sum,  when  he  was  prepared  to  pay  the  smaller,  there  might 
be  some  reason  for  our  declining  to  accede  to  this  application.  But  nothing  of  the 
sort  is  suggested  here.  It  seems  to  me  that  we  have  the  power,  in  order  to  prevent 
an  abuse  of  our  process,  to  say  that  the  set-off'  claimed  ma}'  be  allowed.  With  respect 
to  [697]  the  case  of  Beard  v.  McCarthy,  9  Dowl.  P.  C.  136,  I  entirely  agree  with  the 
observations  of  my  Brother  Williams.  I  should  be  very  slow  to  overturn  a  case  in 
which  the  very  learned  judge  who  decided  that  case  had  given  a  deliberate  judgment : 
but,  looking  at  the  reasons  he  there  gave,  I  must  say  that  I  think  he  lays  down  a  pro- 
position which  cannot  be  supported,  when  he  .says  that  "taking  the  defendant  in 
execution  is  the  same  as  if  he  had  paid  the  debt  and  costs."  That  is  directly  opposed 
to  what  was  said  by  Lord  EUenborough  in  Taylor  v.  JTalcrs,  5  M.  &  iSelw.  103,  that 
"  the  taking  of  the  body  in  execution  does  not  extinguish  the  debt,  but  it  bars  the 
remedy  against  the  debtor."  That  seems  to  me  to  be  the  mor-j  correct  statement  of 
the  law.  The  remedy  is  suspended  so  as  to  preclude  a  set-off  of  costs  accruing  in  an 
independent  action,  but  not  so  as  to  preclude  a  set-off'  of  costs  accruing  in  the  same 
action. 
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AVii.LES,  J.  I  am  of  the  same  opinion.  The  plaintiffs  had  no  opportunity  of 
setting  off  these  costs  before  the  present  application.  It  appears  that  they  are  inter- 
locutory costs  incurred  in  the  same  suit  as  that  in  which  the  judgment  against  which 
it  is  sought  to  set  them  off  has  been  recovered,  and  not  costs  incurred  in  another 
action.  We  are  here  dealing  with  proceedings  in  the  particular  suit :  and  it  is  our 
duty  as  well  as  we  can  to  see  that  complete  justice  is  done  between  the  parties.  That 
requires  that  the  creditor  should  be  satisfied  the  amount  of  his  judgment  for  debt  and 
costs  :  and  it  would  certainly  be  great  injustice  if  the  defendant,  when  he  is  obliged 
to  go  to  gaol  because  he  is  unable  or  unwilling  to  pay  his  creditor,  should  still  have 
power  to  compel  the  latter  to  pay  him  a  sum  of  money  in  respect  of  costs  incurred  in 
the  course  of  the  same  pioceedings.  It  would  need  some  very  strong  [698]  authority 
to  induce  us  to  come  to  such  a  conclusion.  Mr.  Couch  says  that  the  taking  the  debtor 
in  execution  under  a  ca.  sa.  is  an  extinguishment  and  satisfaction  of  the  debt.  That, 
however,  clearly  is  not  so.  In  Foster  v.  Jackson,  Hob.  52,  -59,  where  the  origin  of  the 
execution  by  ca.  sa.  is  given  in  the  course  of  a  very  learned  and  elaborate  judgment, 
it  is  expressly  laid  down  that  the  taking  the  debtor  under  a  ca.  sa.  is  not  an  actual 
satisfaction.  If  a  person  taken  on  a  ca.  sa.  died  in  execution,  the  plaintiff'  had  no 
further  remedy,  because  he  had  determined  his  choice  by  this  kind  of  execution, 
which,  affecting  a  man's  liberty,  was  esteemed  the  highest  and  most  rigid  in  the  law. 
>So,  if  a  party  taken  on  a  ca.  sa.  escaped,  or  was  rescued,  the  plaintiff'  could  not  sue 
out  a  new  execution.  But  that  was  set  right  by  the  statute  21  Jac.  1,  c.  21.  It 
comes,  then,  to  this,  that  the  creditor,  having  elected  to  take  his  remedy  against  the 
body  of  his  debtor  by  ca.  sa.,  cannot  afterwards  have  recourse  to  any  other  remedy 
against  his  huids  or  goods.  Here,  the  plaintiffs  have  their  debtor  in  execution  upon 
a  judgment  obtained  against  him  ;  and  an  order  has  been  made  in  the  same  suit,  under 
which  the  defendant  has  become  entitled  to  a  small  sum  for  costs.  The  parties  are 
still  before  us.  We  think  it  would  be  manifestly  unjust  to  allow  the  defendant  to 
obtain  money  from  the  plaintiff's  under  that  order  whilst  their  larger  claim  against 
him  remains  unliquidated.  I  quite  feel,  that,  in  so  deciding,  we  are  differing  from  the 
decision  come  to  by  Littledale,  J.,  after  deliberation,  in  the  case  of  Beard  v.  McCarthy, 
9  Dowl.  P.  C.  136,  and  that  our  judgment  cannot  be  carried  to  a  court  of  error.  But, 
notwithstanding  these  circumstances,  the  pai-ties  are  entitled  to  have  our  opinion. 
And  the  best  opinion  that  I  can  form  is,  that  the  set-off'  claimed  ought  to  be  allowed. 
In  saying  that  taking  the  debtor  in  execution  under  a  ca.  sa.  is  not  a  satisfaction  of 
the  [699]  debt,  I  do  not  mean  to  say  that  m  no  case  can  it  so  operate  :  for  instance, 
in  a  case  where  the  <lebtor  has  been  disch.u-god  by  consent  («),  a  different  question 
might  arise  ;  for,  there,  the  creditor  would  have  had  complete  satisfaction,  and  the 
debt  would  be  extinguished.  I  did  not  advert  to  that,  because  the  question  could 
hardly  arise  in  the  same  suit. 

Kulc  absolute. 

Antonio  Rossi  v.  Grant.    Jan.  lOtii,  l<S.o9. 

The  plaintiff  having  brought  an  action  for  wages  as  a  seaman  to  an  amount  less  than 
501.,  together  with  a  claim  foi'  damages  for  an  alleged  assault, — the  court  allowed 
the  defendant  (upon  terms)  to  plead,  in  addition  to  others,  a  [)le;i  founded  upon 
the  lt!8th  and  lS9th  sections  of  the  Merchant  Shipping  Act,  17  &  IfS  \'ict.  c.  104. 

The  declaration  in  this  case  contained  three  counts  for  three  several  alleged  assaults, 
a  count  for  not  su))]ilying  the  ])laintili',  a  mariner,  with  jiroper  food  whilst  on  bo.ard 
the  defendant's  shi|),  and  for  non-ijayment  of  wages,,  and  also  a  count  upon  an 
account  stated. 

W.  \\'illiams  nu)\cd  for  lea\c  to  add  a  pica,  which  had  Ijccn  disallowed  by  Byles,  .1., 
at  Chambers,  that  the  action  wjis  brought  for  the  recovery  of  wages  under  501.,  and 
the  i)laintiff  was  therefore  precluded  by  the  liSSth  and  l.S9th  sections  of  the  Merchant 
Shipping  Act,  1H54,  17  &  18  Vict,  c  104,  from  maintaining  an  action  in  the  superior 
court.  The  18<Sth  section  enacts  that  "any  seaman  or  apprentice,  or  any  person  <luly 
authorized  on  his  behalf,  may  sue  in  a  summary  manner  before  any  two  justices  of 
the  peace  acting  in  or  near  to  the  place  at  which  the  service  has  terminated,  or  iit 

(a)  See  CaUlin  v.  Kernot,  ant<!,  vol.  iii.,  p.  799. 
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which  the  seaman  or  apprentice  has  been  discharged,  or  at  which  any  person  upon 
whom  the  claim  is  made  is  or  resides, — or,  in  Scotland,  either  before  [700]  any  such 
justice,  or  before  the  sheriff  of  the  county  within  which  any  such  place  is  situated, — • 
for  any  amount  of  wages  due  to  such  seaman  or  apprentice  not  exceeding  501.  over 
and  above  the  costs  of  any  proceeding  for  the  recovery  thereof,  so  soon  as  the  same 
becomes  payable  ;  and  every  order  made  by  such  justices  or  sherifl'  in  the  matter 
shall  be  final."  And  the  189th  enacts  that  "no  suit  or  proceeding  for  the  recovery 
of  wages  under  the  sum  of  501.  shall  be  instituted  by  or  on  behalf  of  any  seaman  or 
apprentice  in  any  court  of  Admiralty  or  Vice-Admiralty,  or  in  the  court  of  Session  in 
Scotland,  or  in  any  superior  court  of  record  in  Her  Majesty's  dominions,  unless  the 
owner  of  the  ship  is  adjudged  bankrupt  or  declared  insolvent,  or  unless  the  ship  is 
under  arrest  or  is  sold  by  the  authority  of  any  such  court  as  aforesaid,  or  unless  any 
justice  acting  under  the  authority  of  this  act  refer  the  case  to  be  adjudged  by  such 
court,  or  unless  neither  the  owner  nor  master  is  or  resides  within  twenty  miles  of  the 
place  where  the  seaman  or  apprentice  is  discharged  or  put  ashore."  [Cockburn,  C.  J. 
I  think  this  is  a  question  which  the  defendant  ought  to  have  an  opportunity 
of  raising.] 

Brett,  shewed  cause  in  the  first  instance.  The  question  is,  whether  the  plaintirt' 
is  to  have  part  of  his  cause  of  action  tried  before  the  magistrate,  and  the  other  part 
here.  [Cockburn,  C.  J.  If  the  statute  has  clearly  and  absolutely  deprived  the 
superior  court  of  jurisdiction,  we  must  allow  the  plea.  Williams,  J.  Assuming  that 
the  statute  is  imperative,  can  a  party  give  himself  a  right  to  sue  for  wages  in  the 
supei-ior  court,  by  adding  counts  for  an  assault  or  any  other  cause  of  action  1  We 
must  not  assume  that  the  assaults  will  be  proved.  Cockburn,  C.  J.  I  must  confess 
I  do  not  see  why  the  defendant  should  not  put  this  matter  upon  [701]  the  record.] 
This  is  a  plea  to  the  jurisdiction,  and  therefore  too  late.  [AVilles,  J.  It  has  been 
held  to  be  a  plea  in  bar.]  It  is  submitted  that  the  189th  section  is  applicable  only 
where  the  claim  is  for  wages  simpliciter,  and  not  where  another  cause  of  action  is 
added.  [Williams,  J.  Before  the  Common  Law  Procedure  Act,  these  causes  of 
action  could  not  have  been  joined.  Willes,  J.  Ihe  real  question  is,  whether  this  is 
not  a  plea  which  the  judge  might  in  his  discretion  decline  to  allow,  upon  the  ground 
that  it  is  vexatious.] 

Cockburn,  C.  J.  I  think  it  would  be  hard  upon  this  man,  if  he  has  well-founded 
causes  of  action,  that  he  should  be  compelled  to  separate  them,  and  to  sue  for  one 
befoie  the  magistrates  and  for  the  others  in  the  superior  court.  But  still  I  think  it 
is  a  question  which  the  defendant  has  a  right  to  raise,  and  that  the  proposed  plea  is 
not  so  frivolous  or  vexatious  that  he  ought  not  to  be  allowed  to  plead  it.  The  trial, 
however,  must  not  be  delayed. 

Williams,  J.  I  also  think  the  proposed  plea  should  be  allowed.  The  principle 
by  which  I  have  always  been  guided  in  these  matters  is,  that  the  defendant  should 
be  permitted  to  set  up  any  reasonable  defence.  I  think  we  have  no  discretion  to 
disallow  a  plea  because  it  sets  up  an  unworthy  ground  of  defence.  I  express  no 
opinion  as  to  the  validity  of  the  plea. 

Cro\\'DER,  J.  I  also  think  the  plea  should  be  allowed.  On  the  assumption  that 
the  plea  is  a  valid  one,  I  should  not  consider  that  I  had  a  discretion  to  refuse  to  allow 
it,  on  the  ground  that  I  disapproved  of  it  morally.  Whether  the  case  is  within  the 
meaning  of  the  statute  is  a  matter  that  is  very  fit  to  be  considered  ;  and  it  [702]  will 
undergo  full  consideration  if  brought  before  us  on  demurrer.  The  point  is  certainly 
open  to  much  argument. 

Willes,  J.  I  must  own  that  I  should  have  taken  the  same  view  of  this  matter 
that  my  Brother  Byles  took.  This,  as  it  seems  to  me,  is  a  dilatory  plea,  which  the 
judge  may  in  his  discretion  decline  to  allow  with  others.  I  do  not  think  we  ought  to 
assume  that  the  counts  for  the  assaults  were  put  into  the  declaration  for  the  purpose 
of  evading  the  statutory  prohibition.  It  is  unnecessary  to  discuss  the  matter :  all  I 
mean  to  say  is,  that  1  should  have  taken  the  same  view  that  my  Brother  Byles  took. 
I  think,  however,  that  Mr.  Brett  will  do  well  to  consider  whether  he  should  not 
traverse  that  this  is  a  suit  for  w^ages  within  the  meaning  of  the  statute.  He  might 
be  beaten  upon  a  demurrer,  inasmuch  as  the  court  could  only  look  at  that  particular 
breach. 

Cockburn,  C.  J.  All  difficulty  may  be  obviated  by  giving  the  plaintiflF  leave  to 
reply  and  demur,  as  a  judge  at  Chambers  would  do. 
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The  rule  was  drawn  up  as  follows, — "That  the  defendant  be  at  liberty,  before 
12  o'clock  to-morrow,  to  plead  a  plea  on  the  17  &  18  Vict.  c.  104,  ss.  188,  189,  in 
addition  to  the  pleas  already  pleaded  in  this  cause  ;  the  plaintift'  being  at  liberty  to 
reply  and  demur  thereto,  to  amend  the  record  and  pleadings  if  necessary,  and  to  enter 
his  record  for  trial  with  the  associate  on  Saturday  afternoon  next, — the  defendant  by 
his  counsel  hereby  undertaking  to  accept  such  notice  of  trial  for  the  next  sitting  as 
the  plaintiti'  shall  be  enabled  to  give." 


[703]    The  Wolverhampton  New  Waterworks  Company  v.  Hawksford. 

Jan.  29th,  1859. 

[S.  C.  28  L.  J.  C.  P.  198.] 

Interrogatories  under  the  Common  Law  Procedure  Act,  1854,  as  to  the  contents  of 
a  lost  document  supposed  to  have  been  executed  by  the  party  interrogated,  allowed, 
upon  a  prima  facie  case  of  loss  being  made  out  by  affidavit, — subject  to  the  probably 
unneces.sary  condition  that  the  answers  were  not  to  be  used  at  the  trial  unless  such 
evidence  was  given  of  the  loss  of  the  document  as  lo  make  secondary  evidence  of 
its  contents  admissible. — In  an  action  for  calls  by  a  public  company,  the  plaintiff" 
was  allowed  to  interrogate  the  defendant  as  to  "whether  and  when  he  received 
from  A.  B.  any  writing  relating  to  his  becoming  a  director  or  shareholder,  and  what 
had  become  of  it,  and  when  and  where  he  last  saw  it," — the  desciiption  of  the 
writing  being  nothiiig  more  than  was  necessary  for  its  identification. 

This  was  an  action  brought  to  recover  the  amount  of  calls  upon  the  defendant 
in  respect  of  one  hundred  shares  in  the  Wolverhampton  New  Waterworks  Company, 
of  which  he  was  alleged  to  be  the  holder.  The  defendant  having  pleaded,  amongst 
other  thing.s,  that  he  was  not  a  subscriber  to  the  undertaking,  application  was  made 
to  Byles,  J.,  for  leave  to  deliver  interrogatories  to  the  defendant  under  the  51st 
section  of  the  Common  Law  Procedure  Act,  1854,  of  which  the  following,  amongst 
others,  were  disallowed  by  the  learned  judge,  on  the  ground  (as  was  alleged)  that 
it  is  not  permitted  to  an  interrogator  to  inquire  into  the  contents  of  a  written  docu- 
ment, or  as  to  whether  the  defendant  executed  any,  without  producing  it, — 

"  No.  6.  Did  you  subscribe  or  authorize  any  one  to  subscribe  for  you  for  60001.  to 
the  undertaking  of  the  said  company  1  and  did  you  sign  or  execute,  or  authorize  any 
one  to  sign  or  execute  for  you,  a  subscription-contract,  or  document  as  the  subscription- 
contract  required  to  be  made  before  the  company  could  go  to  parliament  to  obtain 
their  act  of  parliament  1 

"  No.  7.  Did  you  know  Robert  Baker,  who  was  a  clerk  to  Mr.  Corser  &  Underhill. 
Did  you  execute  the  said  conti'act  in  his  presence  ? 

"No.  22.  Did  you  ever,  and  when,  receive  from  (Jeorge  Ilolyoake  any  writing 
relating  to  your  becoming  a  director  or  shareholder?  If  yea,  what  has  become  of  it? 
and  when  and  where  did  you  last  see  it?" 

Mellish,  on  a  former  day  in  this  term,  obtiiincd  a  [704]  rule  calling  upon  the  defen- 
dant to  shew  cause  why  the  above  interrogatories  should  not  be  allowed.  The  affidavit 
of  the  plaintiff's  now  attorney,  upon  which  the  rule  was  moved,  after  stating  that  the 
deponent,  who  had  succeeded  a  Mr.  Undeihill,  the  foimer  attorney  of  the  company, 
never  had  the  subscription-contract  delivered  up  to  him,  and  that  he  had  been  unable 
to  obtain  it  or  to  discover  in  whose  possession  it  was,  proceeded  thus, — "That  the 
original  subscription-contract  was  supposed  to  be  in  the  possession  of  Mr.  Underhill, 
the  late  solicitor  to  the  said  plaintiffs,  or  of  the  parliamentary  agents,  or  of  Mr,  Ccorgo 
Ilolyoake,  the  late  chairman  and  a  director  of  the  company  :  that  notice  was  given  to 
the  said  defendant  to  ailnn'l  tlu'  printed  copy  of  the  said  contract  filed  in  the  Private 
Pill  Oliice,  but  the  .said  dcfend.uit  neglected  or  refused  to  admit  the  .same  :  that  the 
best  information  the  plaintiffs  could  ol)tain  of  the  last  possessor  of  the  said  original 
contract  was,  that  the  same  had  been  in  the  parliamentary  agent's  office  for  comparison 
with  the  copy  filed,  and  that  the  same  had  been  seen  afterwards  in  tlie  office  of  tiie 
said  Mr.  ITndcrhill,  and  that  the  said  Mr.  Underhill  denied  the  possession  or  knowledge 
of  it  at  the  time  he  was  served  with  the  subpiena,  and  he  did  on  tiie  7th  of  January 
instant  repeat  such  denial  to  the  deponent."  The  affidavit  fiuther  stated  that  the 
defendant's  name  was  advertized    in  the  prospectuses  issued  by  the  company  both 
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before  and  after  their  act  of  incorporation  (18  &  19  Vict.  c.  cli.)  was  obtained,  as  one 
of  the  directors  ;  that  the  act  of  parliament  required  that  the  qualification  of  a  director 
should  be  the  possession  of  one  hundred  shares  in  his  own  right ;  and  that  the  defen- 
dant's name  appeai-ed  in  the  act  as  one  of  the  directors. 

Phip.son  shewed  cause.  The  interrogatories  in  qaes-[705]-tion  relate  to  the  contents 
of  a  written  document.  They  are  matters  as  to  which  the  defendant  could  not  be 
examined  at  the  trial.  The  ground  upon  which  it  is  sought  to  have  these  interro- 
gatoiies  administered  is,  that  the  document  to  which  they  relate  is  supposed  to 
be  lost.  Assuming  that  it  is  lost,  that  is  no  ground  for  this  application.  It  may 
be  found  before  the  trial.  The  plaintiffs  can  only  give  secondary  evidence  of  the 
contents,  on  proof  to  the  satisfaction  of  the  presiding  judge  that  due  search  has  been 
made  for  the  instrument,  and  that  it  cannot  be  found.  [Crowder,  J.  If  such  evidence 
is  given  at  the  trial,  I  do  not  see  why  the  defendant's  answers  should  not  be  relied  on 
as  secondary  evidence.]  The  legislature  never  meant  by  these  provisions  to  alter  the 
rules  of  evidence.  The  proper  course  for  the  plaintitfs  to  pursue  will  be,  to  subpiena 
the  defendant,  and,  the  judge  being  satisfied  that  secondary  evidence  ought  to  be 
received,  to  examine  him  as  to  the  contents  and  execution  of  the  deed.  To  allow  this 
will  be  establishing  a  dangerous  precedent.  What  is  there  to  prevent  the  plaintiffs 
from  giving  the  defendant's  answers  in  evidence  against  him  as  an  admission,  upon 
the  principle  of  Slutterie  \.  Pooley,  6  M.  &  ^^'.  664,  without  any  proof  of  the  loss  of  the 
deed  ?  As  to  the  twenty-second  interrogatory,  the  objection  to  that  is,  that  it  is 
seeking  to  obtain  the  contents  of  a  written  document,  without  producing  it.  The 
interrogatory  goes  far  beyond  what  is  necessary  for  the  identification  of  the  document 
mterrogated  to. 

Mellish,  in  support  of  his  rule.  The  objection  to  the  sixth  and  seventh  interro- 
gatories is  clearly  untenable.  The  plaintiffs  would  not  be  entitled  to  use  the  answers 
at  the  trial,  unless  they  shewed  that  they  had  put  themselves  in  a  position  to  give 
secondary  [706]  evidence  of  the  contents  of  the  instrument.  [Williams,  J.  Like  the 
examination  of  a  person  who  is  ill,  under  the  1  W.  4,  c.  22  :  before  the  party  can  avail 
himself  of  the  evidence,  it  must  be  shewn  that  the  vritness  is  ill  at  the  time  of  the 
trial.  Willes,  J.  Cannot  the  defendant,  as  they  do  in  Chancery,  for  further  certainty 
refer  to  the  deed  ?  Cockburn,  C.  J.  We  can  limit  the  rule,  that  the  inteiTogatories 
shall  be  read  only  on  proof  given  of  the  loss  of  the  deed.]  That  will  meet  one  of  the 
defendant's  difficulties.  If  the  plaintiffs  prove  at  the  trial  that  the  subscription- 
contract  is  lost,  or  gi\'o  reasonable  evidence  of  an  unsuccessful  search  for  it,  that 
will  let  in  secondary  evidence,  and  then  the  defendant's  answers  to  these  inter- 
rogatories will  be  admissible ;  for,  that  would  bring  the  case  within  the  express 
words  of  the  51st  section  of  the  17  &  18  Vict.  c.  125,  inasmuch  as  the  defendant 
would  be  liable  to  be  called  and  examined  as  a  witness  upon  such  matter.  It  is 
material  for  the  plaintiffs  to  be  informed  before-hand  whether  or  not  the  defendant 
did  execute  the  contract.  The  very  object  of  the  statute  was  to  enable  the  plaintiff 
thus  to  test  his  opponent's  knowledge.  The  twenty-second  interrogatory  is  framed 
in  very  general  terms.  It  does  not  ask  as  to  the  contents  of  anj'  letter,  but  merely 
whether  any  relating  to  the  matter  in  dispute  has  been  received  by  the  defen- 
dant. It  was  cautiously  worded  in  order  to  avoid  extracting  any  admission  from 
the  defendant. 

CocKBi'RN,  G.  J.  The  only  difficulty  in  this  case  is  ;is  to  the  admission  of  secondary 
evidence  of  the  contents  of  the  document  in  question  without  proper  proof  of  its  loss. 
A  prima  facie  case  of  loss  having  been  made  out  by  the  affidavit,  I  see  no  reason  why 
the  sixth  and  seventh  interrogatories  should  not  be  allowed,  care  being  taken  that 
no  use  is  made  of  them  at  the  trial  [707]  without  previous  proof  of  the  loss  of  the 
subscription-contract,  so  as  to  entitle  the  plaintitfs  to  give  secondary  evidence  of  its 
contents.  It  must  be  made  a  part  of  the  rule  that  the  defendant's  answers  should  not 
be  read  unless  a  foundation  l»e  first  laid  for  the  admission  of  secondary  evidence.  As 
to  the  twenty -second  interrogatory,  that  seems  to  be  in  the  ordinary  foi'm,  to  found 
an  application  to  a  judge  for  discovery  under  s.  50. 

WiLLiAM.S,  J.  The  twenty-second  interrogatory  does  not,  I  think,  go  beyond 
what  is  necessary  for  identifying  the  letter  or  writing  as  to  which  the  defendant  is 
interrogated.  With  respect  to  the  sixth  and  seventh,  I  do  not  see  why  the  benefit  of 
the  act  should  not  be  extended  to  a  case  of  this  sort,  when  satisfactory  evidence  is 
given  of  the  loss  of  the  instrument  the  contents  of  which  are  sought  to  be  proved  by 
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seconcUuy  evidence.  Probably,  if  we  made  no  special  Older  upon  the  subject,  it 
would  be  taken  to  be  an  implied  condition  that  the  defendant's  answers  to  these 
interrogatories  should  not  be  available  unless  ground  were  previously  laid  for  the 
admission  of  secondary  evidence.  But,  with  that  restriction,  I  am  clearly  of  opinion 
that  the  interrogatories  should  be  allowed. 

Crowder,  J.,  and  Willks,  J.,  concurring. 

Rule  absolute  (a). 

[708]     Beckh  v.  Page  and  Another.     Jan.  24th,  1859. 

[Affirmed  in  Exchequer  Chamber,  7  C.  B.  N.  S.  861.] 

The  defendants  contracted  to  buy  of  the  plaintifT  "115  bales,  containing  18,440  (or 
any  less  number  that  may  arrive)  East  India  hides,  .shipped  per  '  Ontario,'  Calcutta 
to  Hamburg]],  and  to  be  delivered  at  Hid.  per  lb  round,  but  the  wrappers  to  be 
charged  at  8d.  per  lb."  The  ship  having  been  compelled  by  stress  of  weather  to  put 
back  to  Calcutta,  18  of  the  liales  were  found  to  be  damaged,  and  were  sold.  The 
remaining  97  bales  arrived,  but  the  defendants  refused  to  accept  them  : — Held,  that 
the  words  "or  any  less  number  that  may  arrive,"  applied  to  the  number  of  Imles, 
and  not  merely  to  the  number  of  hides,  and  consequently  that  the  defendants  were 
liable  for  not  accepting  the  97  bales. 

This  was  an  action  brought  to  recover  damages  from  the  defendants  for  an  alleged 
breach  of  contract  in  not  accepting  and  paying  for  certain  East  India  hides. 

The  first  count  of  the  declaration  stated,  that,  by  an  agreement  made  between 
the  plaintiti'  and  the  defendants,  it  was  mutually  agreed  between  them  that  the 
plaintiti'  should  sell  to  the  defendants,  who  should  buy  from  the  plaintiff,  one  hundred 
and  fifteen  bales,  or  any  less  number  of  bales  that  might  arrive,  of  hides,  in  the  said 
agreement  described  as  East  India  hides,  said  to  be  very  good  Patna,  and  shipped 
in  the  ship  "  Ontario  "  at  Calcutta,  to  Hamburgh,  and  to  be  delivered  in  London,  at 
1 1  id.  per  lb.  round,  but  the  wrappers  to  lie  charged  at  8d.  per  lb.  :  That  it  was  by  the 
said  agi-eement  further  agreed  that  the  said  hides  were  to  be  taken  by  the  defendants 
with  all  faults  and  defects,  but  that  the  defendants  were  to  have  the  benefit  of  any 
claim  that  might  be  recovered  on  the  original  policy  of  insurance  between  Calcutt^i 
and  Hambui'gh,  or  on  the  policy  to  be  effected  between  Hamburgh  and  Loudon  ;  and 
that  the  .said  hides  wci'o  to  be  invoiced  at  the  landing  weights  from  the  (^)ucen's  beam, 
and  to  be  at  the  risk  and  expense  of  the  defendants  from  the  time  of  being  weighed, 
the  weight  of  wrappers  to  Ijc  avei'aged  by  weighing  those  from  a  few  bales,  and  the 
tare  foi'  rope  to  be  estimated  by  stripping  a  few  bales,  and  the  usual  draft  to  be 
allowed  :  That  it  was  thereby  further  agreed  that,  if  the  said  ship  .should  be  lost,  or 
should  the  ship  bringing  the  hides  from  Hamburgh  be  lost,  the  contract  was  to  be 
null  atid  void  :  That  it  was  further  agreed  that  any  ([ucstion  or  dispute  that  might 
ai'ise  upon  that  contract  should  be  settled  and  [709]  decided  hy  the  selling  brokers  : 
That  it  was  thereby  also  further  agreed  that  the  price  of  the  .said  goods  w,is  to  be 
paid  in  cash  on  delivery,  or  within  twenty-eight  days  from  the  last  day  of  landing, 
allowing  a  discount  of  2^  per  cent.  :  Averment  that  neither  of  the  said  ships  was  lost, 
and  that  the  said  one  hundred  and  fifteen  bales  of  hides  arrivofl  by  ship  at  London 
aforesaid,  where  the  plaintiff  was  ready  to  deliver  the  same  to  the  defendants  on  the 
terms  aforesaid,  whereof  the  defendants  had  notice  ;  whereupon  a  ([uestion  and  dis- 
l)ute  arose  between  the  ]>lain till' and  tlu^  defcndanls  upon  the  said  contract,  which  the 
])laintifi' within  a  rca.sonable  time  in  that  behalf  was  willing  to  lefer,  and  rei|uested  the 
defendants  to  refer,  to  the  .settlement  and  deci-sion  of  the  said  selliiy;  brokers,  and  tiic 
said  brokers  were  williTig  to  settle  and  decide  the  same  ;  and  all  things  had  happened 
and  been  by  the  plaintiff  observed,  which  were  necessary  to  entitle  the  plaintill"  to 

(a)  The  rule  was  drawn  up  as  follows, — "  th.at  the  plaintiffs  bo  at  liberty  to  deliver 
to  the  defendant,  or  to  his  attorney,  the  interrogatoi'ics  in  writing  as  origin.dly 
numbered  6,  7,  and  22,  that  w(!re  di.sallowed  by  Byles,  .1., — the  answci's  to  the  said 
(itli  and  7th  interrogatories  to  be  given  in  evidence  u])on  the  trial  of  this  cause,  in  the 
event  only  of  the  said  iilaintill's  being  in  a  position  to  ,give  scLondary  evidence  of  tile 
subscription-contract  therein  nicntioiird  or  referred  to." 
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have  the  said  question  and  dispute  settled  and  decided  b\'  the  said  brokers  ;  Yet  the 
defendants  had  wholly  neglected  and  refused  to  allow  the  said  question  and  dispute 
to  be  settled  or  decided  bj'  the  said  brokers,  whereby  the  settlement  and  decision  of 
the  said  question  and  dispute  had  been  greatly  delayed,  and  could  only  be  obtained 
at  a  much  greater  expense  than  if  the  same  had  been  referred  to  the  settlement  and 
decision  of  the  said  brokers  ;  and  the  plaintiff  had  also  for  a  long  period  been  deprived 
of  the  use  of  a  large  sum  which  he  was  and  is  entitled  to  according  to  the  said  con- 
tract ;  and  that  all  things  had  happened  and  had  by  the  plaintiff  been  observed  and 
performed  which  were  necessary  to  entitle  the  plaintiff  to  have  the  said  bales  of  hides 
accepted  and  received  and  paid  for  by  the  defendants  according  to  the  said  agreement, 
and  the  time  for  the  defendants'  so  doing  had  elapsed  before  this  action ;  yet  the 
defendants  had  made  de-[710]-fault  in  accepting,  receiving,  and  paying  for  the  said 
bales  of  hides,  or  any  of  them,  and  the  defendants  had  wholly  neglected  and  refused 
so  to  do,  whereby  the  plaintiff  had  incurred  great  expense  in  warehousing  and  taking 
care  of  the  said  bales,  and  by  the  fall  in  the  mai-ket-price  and  value  of  hides  the  same 
had  become  of  less  value  to  the  plaintiff  than  the  price  so  agi'eed  to  be  paid  for  the 
same  by  the  defendants. 

There  were  also  counts  for  goods  bargained  and  sold,  and  for  money  found  due 
upon  accounts  stated. 

The  defendants  pleaded, — first,  to  the  first  count,  that  they  were  induced  to  make 
the  said  contract  in  that  count  mentioned,  by  the  fraud,  covin,  and  misrepresentation 
of  the  plaintiff  and  others  in  collusion  with  him, — secondly,  to  the  first  count,  that 
the  hides,  the  subject  of  the  said  contract,  did  not  arrive  as  alleged, — thirdly,  as  to 
so  much  of  the  first  count  as  alleged  that  the  defendants  neglected  and  refused  to 
allow  the  question  and  dispute  to  be  settled  or  decided  by  brokers,  that  no  question 
or  dispute  arose  between  the  plaintiff  and  the  defendants  upon  the  said  contract,  with- 
in the  true  intent  and  meaning  of  such  contract, — fourthly,  as  to  so  much  of  the  first 
count  as  in  the  introductory  part  of  the  last  plea  mentioned,  that  the  plaintiff  did  not 
request  the  defendants  to  refer  the  said  question  and  dispute  to  the  settlement  and 
decision  of  the  said  brokers,  as  alleged, — fifthly,  as  to  the  residue  of  the  declaration, 
that  they  never  were  indebted  as  alleged, — sixthly,  as  to  the  residue  of  the  declara- 
tion, that  the  defendants  were  induced  to  contract  the  debts  therein  mentioned  by 
the  fraud,  covin,  and  misrepresentation  of  the  plaintiff  and  others  in  collusion  with 
him.     Issue  thereon. 

The  cause  came  on  to  be  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1858,  when  a  verdict  was  found  for  the  plaintiff;  [711]  but  leave 
was  reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them  upon  the  con- 
struction of  the  contract.  The  following  were  the  facts  proved  so  far  as  they  were 
material  to  raise  the  point  reserved  : — 

The  plaintiff  is  a  merchant  in  London  ;  and  the  defendants  are  hide  and  leather- 
merchants  in  London. 

On  the  21st  of  February,  18-57,  the  defendants  entered  into  a  contract  with  the 
plaintiff  for  the  purchase  from  him  of  certain  East  India  hides,  as  follows  : — 

"Messrs.  Page  &  Welch.  "London,  21st  February,  1857. 

"  Gentlemen, — We  have  this  day  bought,  by  your  orders  and  for  your  account,  of 
Messrs.  E.  Beckh  &  Co. 

"P.  B.     326/42.5,  100  bales,  containing  15,600 
H.  B.         1/15       15      „  „  2,.340 

(or  any  less  number  that  may  arrive)  East  India  hides,  said  to  be  \ery  good  Patna, 
shipped  per  'Ontaria,'  Calcutta  to  Hamburg,  and  to  be  delivered  in  London,  at 
1 1  |d.  per  lb.  round  ;  but  the  wrappers  to  be  charged  at  8d.  per  lb.  The  hides  to 
be  taken  with  all  faults  and  defects,  but  the  buyers  to  have  the  benefit  of  any 
claim  that  may  be  recovered  on  the  original  policy  of  insurance  between  Calcutta 
and  Hamburgh,  or  on  the  policy  to  be  effected  between  Hamburgh  and  London  : 
to  be  invoiced  at  the  landing  weights  from  the  Queen's  beam,  and  to  lie  at  the  buyer's 
risk  and  expense  from  the  time  of  being  weighed  ;  the  weight  of  wrappers  to  be 
averaged  by  weighing  those  from  a  few  bales.  Tare  for  ropes  to  be  estimated  by 
stripping  a  few  bales.     Usual  draft  to  be  allowed. 
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"  Sliouki  the  above-mentioned  vessel  be  lost,  or  should  the  ship  bringing  the  hides 
from  Hamburgh  be  lost,  this  contract  to  be  null  and  void. 

"  Any  question  or  dispute  that  may  arise  upon  this  contract,  to  be  settled  and 
decided  by  the  selling  brokers. 

[712]  "  Payment,  cash  on  delivery,  or  within  twenty -eight  days  from  the  last  day 
of  landing,  allowing  a  discount  of  2i  per  cent.  "  Anning  &  Cobp.." 

The  ship  "  Ontaria  "  mentioned  in  the  said  contract  originally  sailed  from  Calcutta 
on  oi'  about  the  12th  of  July,  1856,  having  on  board  one  hundred  bales  of  hides 
maikod  respectively  P.  B.  326/425,  and  fifteen  bales  of  hides  marked  respectively 
H.  B.  1/15. 

The  ship  was  compelled  by  stress  of  weather  to  put  back  to  that  place  on  or 
about  the  9th  of  August,  1856,  with  damage  to  herself  and  cargo,  including  a  portion 
of  the  hides  so  shipped  as  already  mentioned. 

The  cargo  was  thereupon  re-landed,  and  a  portion  thereof  sold  as  damaged. 
Amongst  the  portion  so  sold  were  sixteen  of  the  said  bales  marked  P.  B.  and  two  of 
the  .said  bales  marked  H.  B. 

The  ship  "Ontario"  sailed  again  from  Calcutta  on  or  about  the  21st  of  November, 
1856,  having  on  board  the  residue  of  the  said  one  hundred  and  fifteen  bales,  that  is 
to  say,  eighty -four  bales  marked  P.  B.  and  thirteen  bales  marked  H.  B.  ;  and  the  said 
eighty-four  bales  and  thirteen  bales  rc.spectively  arrived  in  London  about  the  7th  or 
8th  of  May,  1857,  and  were  tendered  by  the  plaintift'to  the  defendants. 

The  plaintitt'  himself  proved  that  the  defendants  at  the  time  of  making  the  con- 
tract were  informed  of  the  original  shipment  of  the  one  hundred  and  fifteen  bales,  and 
that  the  plaintiff  at  that  time  was  aware  of  the  ship  having  put  back  to  Calcutta  with 
heavy  average. 

The  defendants,  at  the  close  of  the  plaintiff's  case,  on  these  facts,  contended  that 
they  were  not  bound  to  accept  the  said  eighty-four  bales  and  thirteen  bales  respec- 
tively, on  the  ground  that,  by  the  terms  of  the  contract,  they  were  not  bound,  under 
the  cii-cumstances,  to  accept  any  less  number  than  one  hundred  and  fifteen  bales. 
[713]  The  Lord  Chief  Justice  declined  to  nonsuit,  but  reserved  leave  to  move. 
The  defendants  then  gave  evidence,  amongst  other  things,  that,  at  the  time  of  the 
contract,  they  were  not  aware  of  the  ship  having  put  back. 

At  the  close  of  the  whole  case,  leave  to  move  to  enter  a  verdict  for  the  defendants 
on  the  traverse  of  the  agreement  and  plea  of  never  indebted  was  reserved,— the  court 
to  have  power  to  make  any  amendments  in  the  pleadings  which  the  judge  at  nisi 
prius  ought  to  have  made.  The  other  points  in  the  ease  were  left  to  the  juiy,  who 
found  a  verdict  for  the  plaintiff,  which  was  entered  accordingly,  subject  to  the  above- 
mentioned  leave  reserved. 

J.  Wilde,  Q.  C,  in  Easter  Term  last,  pursuant  to  the  leave  reserved,  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendants  "  on  the  constiuction  of  the  contract," 
or  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the  evidence. 

Montague  Smith,  (},.  C.,  and  Unthank,  shewed  cause.  The  contract  is  correctly 
described  in  the  declaration  :  the  words  "or  any  less  number  that  may  ari'ivc"  apply 
to  the  "l)ales,"and  not  to  the  "hides";  and  the  seller  was  under  no  obligation  to 
deliver  more  bales  than  actually  arrived.  A  "  l)ale  "  is  a  thing  well  known  in  the 
trade  as  containing  a  definite  number  of  hides,  viz.  156.  If  there  were  any  less 
number  in  a  bale,  it  would  be  mere  fal.sa  dcnionstratio,  aTid  immaterial.  The  bales 
bought  are  ear-marked,  and  to  be  paid  for  at  per  lb.  The  words  "or  any  less  number 
that  may  arrive"  certainly  apply  as  much  to  the  bales  as  to  the  hides.  [Williams,  J. 
There  is  a  dittieulty  in  your  construction,  if  yon  construe  the  language  of  the  contract 
grammatically  :  the  description  of  the  subjc(t-[714]-matter  of  the  contract  begins  with 
the  word  "containing,"  and  ends  with  "  hides,"  the  parentheses  being  in  the  middle 
of  the  sentence.]  The  language  certaiidy  is  not  free  fi-om  ambiguity  :  but,  upon  the 
whole,  it  is  submitted  that  the  consti'uction  contended  for  on  the  part  of  the  i)lairitiir  is 
the  more  rea.sonablc  one.  There  is  no  pretence  for  saying  that  the  verdict  was  against 
the  evidence. 

J.  Wilde,  (.).  C,  and  Honcyman,  in  suppml  nf  thr  rule.  .Accoiding  to  the  correct 
grammatical  construction  of  tin;  contract,  the  words  "or  any  less  number  tli.at  may 
arrive"  a])ply  to  the  hides,  and  not  to  the  bales.  It  was  an  absolute  couli-act  for  the 
sale  of  one  huntlrcii  au<l  llftccn   bales,  to  C(iiit.i.in  .'in  iincrrtain  riuiiibci'  of  iiidcs,  .'ibout 
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17,940  ;  and  the  defendants  were  not  bound  to  accept  any  less  number  of  bales.     The 
verdict  was  clearh'  against  the  weight  of  evidence. 

CoCKBURN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  Although 
the  language  of  the  contract  is  not  free  from  ambiguity,  and  perhaps  according  to 
its  strict  grammatical  construction,  the  words  within  the  parentheses,  "  or  any  less 
number  that  may  arrive,"  should  be  applied  to  the  immediate  antecedent,  viz.  the 
numbei'  of  hides,  yet,  upon  the  whole,  it  seems  to  me  to  have  l)een  manifestly  the 
intention  of  the  parties  that  those  words  should  apply  to  the  entire  subject-matter 
of  the  contract, — the  bales  and  their  contents  :  and  consequently  there  is  no  ground 
for  the  contention  of  the  defendants,  that  thev  were  not  bound  to  accept  the  less 
number  of  bales  which  arrived.  As  to  the  other  ground  of  the  motion,  \'iz.  that 
the  verdict  was  against  the  weight  of  evidence,  the  whole  matter  seems  to  have  been 
left  to  the  jury  in  a  manner  which  is  not  complained  of,  and  I  see  no  reason  for 
being  dissatisfied  with  the  conclusion  at  which  the  jury  arrived. 

[715]  Williams,  J.  I  incline  to  think,  that,  according  to  the  grammatical  con- 
struction of  the  contract,  the  words  "  or  any  less  number  that  may  arrive,"  are 
appliealile  to  the  number  of  hides  and  not  to  the  number  of  bales.  The  contract 
begins  with  specifying  the  number  of  bales,  and  then  proceeds  to  describe  the 
contents  ;  and,  in  the  course  of  that  description,  after  giving  the  number  of  hides 
which  the  bales  are  supposed  to  contain,  the  words  within  the  parentheses  occur.  It 
seems  to  me  that  these  words  of  limitation  or  condition  were  intended  to  apply  to  the 
number  of  hides,  and  not  to  the  number  of  liales.  My  lord  and  my  learned  Brothers, 
however,  have  come  to  a  diflerent  conclusion  :  and  certainl}^  the  language  the  parties 
have  used  is  not  in  any  point  of  ^iew  susceptible  of  a  strictly  grammatical  construc- 
tion ;  they  use  the  word  "  containing,"  which  is  more  properly  a  word  of  present 
description,  and  is  not  properly  applicable  to  that  which  is  matter  of  contingency. 
The  contingency  of  arrival  is  certainly  more  applicable  to  the  bales  than  to  the  hides. 
Upon  the  whole,  therefore,  I  concur  with  the  rest  of  the  court  that  the  non-arrival  of  a 
portion  of  the  bales  did  not  justify  the  defendants  in  declining  to  accept  those  which 
did  arrive.  Upon  the  other  point  also,  I  concur  in  thinking  that  we  ought  not  to 
disturb  the  verdict.  There  was  evidence  on  l:ioth  sides,  and  the  direction  is  not 
compbiined  of. 

Crowder,  J.  I  am  of  opinion  that  this  rule  .should  be  discharged.  The  first 
objection  is  to  the  language  of  the  contract,  whereby  the  plaintifl's  agree  to  sell  to 
the  defendants  "11.5  bales  containing  17,940  (or  any  less  number  that  may  arrive) 
East  India  hides  ; "  and  it  is  said,  that,  according  to  the  grammatical  construction  of 
the  contract,  the  words  "  or  any  less  number  that  may  arrive,"  apply  to  the  hides, 
and  not  to  the  [716]  bales.  That  seems  to  me  to  be  a  very  strange  proposition. 
There  could  be  no  doubt  as  to  the  meaning  of  the  parties  if  the  words  were  transposed, 
and  the  contract  made  to  read  thus, — "  11.5  bales,  containing  17,940  East  India  hides, 
or  any  less  number  that  may  arrive."  I  think  it  is  plain  that  the  parties  meant  "115 
bales,  to  arrive,  or  any  less  number  that  might  be  on  board."  In  holding  that  the 
words  in  question  apply  to  the  bales,  I  do  not  think  we  do  any  violence  to  the 
language  of  the  parties.  As  to  the  other  point,  I  agree  with  the  rest  of  the  court  in 
thinking  that  there  is  no  ground  for  our  interference. 

AViLLE.s,  J.     I  am  of  the  same  opinion.     As  to  the  construction  of  the  contract, 
I  entirely  concur  with  what  has  fallen  from  my  Lord  and  my  Brother  Crowder, — 
"  or  any  less  number  that  may  arrive "  applies  to  all   that  is  before  enumerated, 
whether  bales  or  hides. 
Rule  discharged  (a). 

[717]     Lancaster  and  Another  v.  Eve  and  Another.    Jan.  26th,  18.59. 

[S.  C.  28  L  J.  C.  P.  235  ;  5  Jur.  N.  S.  683  ;  7  W.  R.  260.  Discussed,  Parsaiis  v.  Ehid, 
1866,  14  W.  R.  861.  Applied,  Hoarc  v.  Metrqjolitan  Board  of  Works,  1874,  L.  R. 
9  Q.  B.  300.  Applied,  Moody  v.  Steggles,  1879,  12  Ch.  D.  265.  Distinguished, 
Hobson  v.  Gorringe,  [1897]  l'  Ch.  182.  Approved,  Philpot  v.  Bath,  1905,  21 
T.  L.  R.  635.] 

The  presumption  that  that  which  is  annexed  to  the  soil  becomes  part  of  the  soil,  may 

(a)  This  judgment  was  affiimed  by  the  Exchequer  Chamber,  on  appeal. 
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be  rebutted  by  circumstances  shewing  the  intention  of  the  parties  to  the  contraiy. 
— The  plaintiffs  were  possessed  of  a  wharf  on  the  Thames,  in  front  of  which  was  a 
pile  which  had  more  than  twenty  years  ago  been  driven  into  the  bed  of  the  river 
by  tlie  then  occupiers  of  the  wharf,  and  had  remained  there  witliout  interruption 
from  the  Crown  or  the  conservators  of  the  river,  and  which  was  essential  to  the  use 
and  enjoyment  of  the  wharf : — Held, — the  fact  of  the  ownership  not  being  disputed, 
— that  the  court  were  justified  in  presuming  that  the  pile  had  been  placed  there  in 
virtue  of  an  easement,  with  the  consent  of  the  owners  of  the  soil,  and  that  a  sutticient 
possession  remained  in  the  plaintiffs  to  entitle  them  to  maintain  an  action  against  the 
defendants  for  negligently  running  against  and  destroying  the  pile. 

This  was  an  action  for  an  injur}'  done  to  a  pile,  the  property  of  the  plaintiffs,  in 
the  river  Thames. 

The  declaration  stated  that,  at  the  time  when,  &c.,  the  plaintiffs  were  possessed  of 
a  wharf  near  to  and  adjoining  the  river  Thames,  and  of  a  certain  pile  of  wood  lawfully 
driven  into  the  ground  near  thereto  and  in  and  by  the  side  of  the  said  river ;  and  that 
the  defendants  were  possessed  of  a  barge,  and  had  by  their  servants  the  care,  direction, 
and  management  of  the  same,  and  were  navigating  and  using  it  on  the  said  river ;  yet 
that  the  defendants,  by  their  said  servants,  took  so  little  and  such  bad  and  improper 
care  of  their  said  barge,  and  governed,  managed,  navigated,  and  directed  the  same  in 
so  careless,  negligent,  and  improper  a  manner,  that  the  same,  by  and  through  the 
carelessness,  negligence,  unskilfulness,  misdirection,  mismanagement,  and  improper 
conduct  of  the  defendants,  by  their  said  servants  in  that  behalf,  then  with  force  and 
violence  came  and  ran  foul  of  and  upon  and  against  the  said  pile,  and  thereby  broke, 
damaged,  and  injured  the  said  pile,  whereby  the  plaintiffs  were  put  to  and  incurred 
great  expense  in  repairing  the  said  damage  and  injury,  and  in  placing  and  fixing  a  new 
pile  in  the  ground  in  lieu  of  the  said  pile  so  broken  and  damaged  as  aforesaid,  and  they 
were  and  are  otherwise  injured  thereljy. 

The  defendants  pleadefl, — hrst,  not  guilty, — secondly,  that  the  plaintiffs  were  not 
possessed  of  the  said  pile, — thirdly,  that  the  pile  was  at  the  said  time  when,  e^-c.  [718] 
unlawfully  driven  and  fixed  into  the  soil  and  bed  of  the  .said  river  Thames,  the  same 
being  a  public  and  common  navigable  river  and  a  common  highway,  and  into  and  on 
a  part  thereof  where  the  said  river  was  so  public  and  common  and  navigable  and  such 
common  highway  as  aforesaid,  and  where  all  the  liege  subjects  of  our  lady  the  Queen 
at  the  said  time  when,  &c.  had  a  right  to  and  lawfully  ought  to  and  might  pass  and 
repass  with  and  navigate  and  conduct  their  vessels  and  barges  at  their  free  will  and 
pleasuie  at  all  times  of  the  year ;  that  the  said  pile  of  wood  so  driven  and  fixed  was 
unlawfully  and  improperly  obstructing  the  passage  of  the  .said  part  of  the  said  liver 
and  highway  ;  that  the  defendants,  having  occasion  for  their  said  barge  to  pass  in  and 
along  the  .said  part  of  the  said  river,  as  the}'  were  lawfully  entitled  to  do,  the  said 
Ijarge,  against  the  will  of  the  defendants  and  their  said  servants,  was  carried  and 
driven  by  the  force  antl  pressure  of  the  tide  and  stream  there  upon  and  against  the 
said  pile  of  wood  so  thei'c  unlawfully  being,  and,  the  same  then  being  old,  intiiin, 
and  decayed,  and  unfit  to  be  left  in  that  position  by  the  plaintiffs, — of  which  the 
defendants  and  their  .said  servants  had  no  notice, — the  same  liecame  and  was  broken 
and  injured  as  in  the  declaration  mentioned  ;  and  that  the  damage  and  injury  arose 
and  was  occasioned  by  means  of  the  piemises  in  that  plea  mentioned,  and  not  otherwise. 

The  plaintitis  joined  issue  upon  each  of  these  pleas. 

The  cause  was  tried  before  Crowder,  J.,  at  the  sittings  in  London  after  last  Trinity 
Term,  when  the  following  facts  appeared  in  evidence  : — The  plaintiffs  were  pos.scssed 
of  a  wharf  on  the  Surrey  side  of  the  river  Thames,  ojiposite  to  which,  about  fifty 
yards  from  the  shore,  was  a  pile  firmly  driven  about  eight  feet  into  the  bed  of  the 
river.  It  did  not  appear  by  whom  the  pile  was  originally  .so  fixed  :  but  it  was  [719] 
proved  that,  about  twenty  years  ago,  the  then  occupiers  of  the  plaintiffs'  wharf  had 
either  repaired  it  or  renewed  it,  and  that  it  was  exclusively  used  by  the  occu|iicis  of 
the  whaif,  and  was  necessary  to  the  eMJoymcnt  of  the  wharf  h\  the  mooring  and 
navigating  of  craft  into  the  whai-f  for  the  jiurposo  of  loading  aTid  unloading,  an<l  that 
nobody  had  ever  interfered  with  it.  It  was  also  proved  that  there  were  many  other 
such  piles  on  both  sides  of  the  river,  which  were  u.sed  by  other  persons  for  similar 
])urposes.  The  defendants'  servants,  in  navigating  their  barge,  negligently  ran  against 
and  carried  away  the  pile;  and  this  was  the  injury  complained  of. 

C.  P.  XIX.— 10 
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On  the  part  of  the  defendants,  it  was  submitted  that  the  case  came  within  the 
maxim  "Quicqiiid  plantatur  solo  solo  cedit,"  and  therefore  that  the  plaintiffs  or  their 
predecessors  had,  by  permanently  fixing  the  pile  to  the  soil  of  the  river,  abandoned 
all  property  in  it,  if  ever  they  had  any,  to  the  owners  of  the  soil,  and  consequently 
that  the  defendants  were  entitled  to  a  verdict  on  not  possessed. 

For  the  plaintiffs  it  was  insisted  that  there  was  ample  evidence  to  warrant  the 
jury  in  inferring  that  the  pile  was  placed  in  its  present  position  with  the  consent  of 
the  Crown  or  the  conservators  of  the  river,  for  the  more  convenient  use  by  the 
plaintiiTs  of  their  wharf,  and  so  remained  their  property. 

The  learned  judge,  who  was  not  required  by  either  side  to  leave  anything  to  the 
jury,  reserving  the  point  of  law,  directed  a  verdict  to  be  entered  for  the  plaintiffs  for 
the  value  of  the  pile. 

Dowdeswell,  in  Michaelmas  Term  last,  moved  to  enter  a  verdict  for  the  defen- 
dants upon  not  possessed,  oi-  a  nonsuit,  or  for  a  new  trial.  There  was  no  evidence 
to  warrant  the  assumption  that  the  pile  in  ques-[720]-tion  was  the  property  of  the 
plaintiffs.  It  was  not  shewn  that  they  placed  it  where  it  stood  :  and,  even  if  it  had 
been,  by  the  act  of  fixing  it  permanently  in  the  soil  of  the  river,  their  property  in  it 
was  altogether  abandoned  and  gone.  The  law  is  thus  laid  down  in  Amos  &  Ferard 
on  Fixtures,  2nd  edit.  p.  9, — "It  is  a  maxim  of  law  of  great  antiquity,  that,  whatever 
is  fixed  to  the  realty  is  thereby  made  a  part  of  the  realty  to  which  it  adheres,  and 
partakes  of  all  its  incidents  and  properties.  By  the  mere  act  of  annexation,  a  personal 
chattel  immediately  becomes  part  and  parcel  of  the  freehold  itself  :  Quicquid  plantatur 
solo  solo  cedit.  This  proposition  the  reader  will  find  laid  down  as  a  general  principle 
in  almost  every  one  of  the  cases  to  which  it  will  be  necessary  to  refer  in  the  course 
of  the  present  work  ;  and,  indeed,  many  of  the  decisions  proceed  exclusively  upon  it. 
It  is  recognized  in  particular  in  the  following  authorities, — Year  Book,  10  H.  7,  fo.  2, 
20  H.  7,  fo.  13,  20  H.  7,  fo.  26,  Co.  Litt.  53"a.,  Herhkmden's  case,  4  Co.  Rep.  63,  Bui. 
X.  P.  34,  Lord  Dudley  v.  Lord  JVarde,  Ambl.  113,  Lauion  v.  Ijiwton,  3  Atk.  13,  Elvm 
V.  Man;  3  East,  50,  Lee  v.  RMon,  7  Taunt.  190,  Minshall  v.  Lloyd,  2  M.  &  W.  459. 
Now,  every  case  in  which  there  is  a  right  of  severing  a  thing  from  the  freehold  by 
virtue  of  the  law  of  fixtures,  is  consideied  as  an  exception  from  this  general  rule. 
And  the  manner  in  which  the  law  of  fixtures  operates  in  these  cases  may  be  explained 
in  two  ways, — either  on  the  supposition  that  the  chattel  nature  of  the  thing  is  still 
preserved  after  its  annexation,  or  by  considering  that  the  thing  ceases  to  be  a  chattel 
by  being  affixed  to  the  land,  and  becomes  real  property,  but  reducible  again  to  a 
chattel  state  by  separation  from  the  realty.  It  will  be  found,  upon  an  inspection  of 
the  cases,  that,  for  some  few  purposes,  as,  in  favour  of  creditors,  the  chattel  nature 
of  the  thing  is  retained  after  its'  annexa-[721]-tion  ;  but  that,  for  most  purposes,  its 
personal  character  is  lost,  and  it  becomes  strictly  freehold.  The  circumstance  of  the 
property  being  subject  to  a  right  of  removal,  and  of  being  re-converted  to  a  personal 
chattel,  does  not  affect  the  nature  and  condition  it  has  acquired  of  being  incorporated 
with  the  realty."  In  Brooke's  Abridgment,  Trespass,  pi.  23,  it  is  laid  down,  tliat,  "  if 
a  piece  of  timber,  which  was  illegally  taken  from  J.  S.,  has  been  hewed,  trespass  does 
not  lie  against  J.  S.  for  re-fciking  it.  But,  if  a  piece  of  timber  which  was  illegally 
taken  have  been  used  in  building  or  repairing,  this,  although  it  is  known  to  be  the 
piece  which  was  taken,  cannot  be  re-ta,ken,  the  nature  of  the  timber  being  changed  ; 
for,  by  annexing  it  to  the  freehold,  it  becomes  real  property."  In  Sjjark  v.  Spicer, 
Lord  Eaym.  7SS,  1  Salk.  648,  it  is  said  by  Holt,  C.  J.,  "  If  a  man  be  hung  in  chains 
upon  my  land,  after  the  bodj'  is  consumed  I  shall  have  gibbet  and  chain."  Again,  in 
Maders'v.  Pollie,  2  Rolle,  141,  it  is  said,  "If  A.  plants  a  tree  in  the  land  of  B.,  the 
tree  shall  belong  to  B."  So  little  property  have  the  plaintiffs  in  this  pile,  that  the 
conservators  of  the  Thames  might  remove  it  at  any  time  (a).  [Cockburn,  C.  J.  It 
appears  from  the  evidence  that  this  pile  was  essential  to  the  enjoyment  of  the  plaintiffs' 
wharf.  Might  not  the  owners  of  the  soil  grant  to  the  owners  of  the  wharf  a  right  to 
fix  the  pile  therein  under  circumstances  such  as  would  enable  the  latter  still  to  retain 
the  ownership  of  the  pile?]  That  would  be  an  easement.  There  was  no  evidence 
here  that  the  pile  was  the  plaintiffs'  or  that  they  had  anything  to  do  -ivith  the  placing 
it  where  it  stood.  [Crowder,  J.  I  do  not  think  there  was  any  doubt  about  the 
ownership.     Whatever  be  the  rights  and  powers  of  the  court  of  con-[722]-servancj', 

(a)  See  the  Thames  Conservancy  Act,  20  &  21  Vict.  c.  cxlvii. 
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as  liotweeu  these  parties  the  defendants  were  wrong-doers.  Williams,  J.  It  is  a 
fallacy  to  talk  of  easements.  If  an  action  is  bronght  for  the  disturbance  of  stake-nets, 
it  is  founded  upon  the  easement ;  but,  if  they  are  carried  away,  the  owner  may  main- 
tain trespass.]  The  stake-nets  never  ceased  to  be  the  property  of  the  owner  :  there  is 
no  permanent  annexation  of  them  to  the  soil.  [Cockbnrn,  C.  J.  In  JVood  v.  Hcwett 
8  Q.  B.  913,  it  is  laid  down,  that,  when  a  chattel  has  been  annexed  by  its  owner  to 
another's  freehold,  but  may,  without  injury  to  the  freehold,  be  severed,  it  is  not 
necessarily  to  be  inferred  from  the  annexation  that  such  chattel  becomes  the  property 
of  the  freeholder :  liut,  whether,  in  a  particular  case,  it  has  become  so  or  not,  may  be  a 
question  on  the  evidence  ;  and  a  jurj'  may  infer,  from  user  or  other  circumstances,  an 
agreement,  when  the  chattel  was  annexed,  that  the  original  owner  should  have  liberty 
to  take  it  away  again.]  That  was  the  case  of  a  moveable  fender  in  a  mill-stream. 
[Cocklnirn,  C.  J.  I  think  it  is  impossible  for  the  court  here  to  saj'  that  there  was  not 
some  e\'idence  of  ownership  to  go  to  the  jury.  You  yourself  insisted  at  the  trial  that 
it  was  a  question  for  the  judge.]  It  was  for  the  plaintiffs  to  in.sist  upon  the  matter 
being  left  to  the  juiy.  [Crowder,  J.  You  never  suggested  that  there  was  not 
exclusive  possession  in  the  plaintiffs  in  point  of  fact,  or  that  you  had  any  other 
defence  than  this  point  of  law.] 

Cockbnrn,  C.  J.  There  is  no  pretence  for  a  new  trial  upon  the  facts  :  but  the 
rule  may  go  as  to  the  point  of  law. 

Lush,  Q.  C,  and  T.  Salter,  now  shewed  cause.  The  proposition  contended  for  on 
the  other  side  is,  that,  if  the  owner  of  a  wharf  drives  a  pile  into  the  soil  of  a  [723] 
navigable  river,  although  it  remains  there  for  more  than  twenty  or  even  forty  years, 
and  is  necessary  for  the  carrying  on  the  business  of  the  wharf,  the  pile  has  ceased  to 
be  the  property  of  the  person  who  placed  it  there,  and  becomes  the  property  of  the 
Crown  or  of  the  person  in  whom  the  soil  of  the  river  is  vested.  That  is  a  jiroposi- 
tion  which  is  not  tenable.  The  soil  of  the  river  is  vested  in  the  Crown  for  the  benefit 
of  the  public.  An  individual  may  prescribe  for  property  or  an  easement  in  the  .soil 
as  against  the  Crown.  The  mere  fact  of  its  being  placed  in  the  soil  of  another  does 
not  make  a  chattel  cease  to  be  a  chattel ;  otherwise,  what  becomes  of  gas  or  water 
mains  (a)?  Prima  facie,  that  which  is  planted  in  or  annexed  to  the  soil  becomes  part 
of  the  freehold  ;  but  that  is  only  a  presumption.  [Cockbnrn,  C.  J.  Is  not  the  pre- 
sumption rather  in  favour  of  an  easement  ']  The  owners  of  the  soil  do  not  interfere 
If  the  plaintiff's  cannot  sue  for  the  injury  to  the  pile,  who  can?  Cockbuin,  C.  J. 
Will  not  an  casement  answer  your  purpose?]  Yes.  [Cockbnrn,  C.  J.  I  think  we 
must  assume  that  the  plaintifi's  placed  the  pile  in  the  soil  of  the  river  for  their  own 
purposes,  and  that  it  has  remained  there  for  the  long  period  shewn  bv  the  evidence 
with  the  consent  of  the  Crown  or  of  those  in  whom  the  right  to  the  soil  is  vested.  I 
think  we  must  heai'  what  can  be  said  in  support  of  the  rule.] 

Pigott,  Serjt.,  and  Dowdeswell,  contri.  By  being  aiuiexed  to  the  soil,  the  pile  in 
question  became  part  of  the  soil,  by  whomsoever  placed  there.  In  Amos  i^  Ferard, 
p.  12,  it  is  said  :  "  It  is  observed  by  Britton,  in  treating  of  the  i-ight  of  property  by 
acces.sion,  c.  3.S,  [724]  t  hat  '  property  accrues  from  the  fraud  aiul  folly  of  another :  as, 
where  persons,  with  an  evil  intent,  or  through  ignorance,  l)uild  with  their  own  timber 
on  another's  soil.  The  same  may  be  applied  to  those  who  plant  or  engraft,  also  to 
those  who  sow  their  grain  on  another's  land  without  the  leave  of  the  owner  of  the 
soil.  In  such  cases,  what  is  built,  planted,  and  sown,  shall  be  the  owner's  of  the  soil, 
upon  presumption  that  they  wei'e  given  to  him.  For,  in  these  cases,  it  would  bo  a 
gi-eat  encouragement  to  s\ich  builders,  planters,  or  sowoi-s,  if  what  was  built,  planted, 
and  sown,  was  not  to  belong  to  the  owners  of  the  soil,  and  especially  if  such  structures 
arc  fixed,  or  the  plants  and  seeds  have  tiiken  root  or  nourishment.'"  Whilst,  there- 
fore, this  pile  remained  fixed  to  the  soil,  in  the  permanent  manner  described,  it  clearly 
belonged  to  the  owners  of  the  soil.  What  evidence  was  there  here  to  justify  the  court, 
oi'  a  jury,  in  presuming  a  licence  to  fix  and  a  licence  to  remove  it?  If  the  argument 
on  the  other  sifle  be  sustainable,  the  defendants  might  be  liable  to  two  actions, — one 
by  the  owner  of  the  soil,  the  other  by  the  [jci'sons  entitled  to  the  supposed  ea.semcnt. 
The  only  question  is,  who  was  the  owner  of  the  pile.  It  coulfl  not  belong  to  both. 
[liUsh.  It  is  only  the  point  of  law  that  is  reserved, — that  the  plainiill's  were  not 
po.ssessed  of  the  pile,  it  being  in  the  soil  of  the  Crown.]     This  is  not  in  the  nature  of 

(a)  These  are  invariably  laid  down  under  the  authority  of  acts  of  parliament. 
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a  tenant's  fixture  :  if  it  had  been  driven  into  the  soil  of  the  wharf,  though  for  the 
more  convenient  use  of  the  wharf,  it  could  not  have  been  removed.  [Cockburn,  C.  J. 
I  am  unable  to  distinguish  the  reasoning  of  the  court  in  If'ood  v.  Hcicctt,  8  Q.  B.  91.3, 
from  the  circumstances  of  this  case.  In  the  course  of  the  argument  for  the  defendant 
there,  it  was  said,  that,  "  if  a  man  plants  a  tree  in  another's  soil,  or  builds  a  wall  upon 
it,  the  tree  or  wall  becomes  the  property  of  the  [725]  land-owner  (Empson  v.  Sodin, 
4  B.  &  Ad.  6.55) :  and  the  same  principle  applies  here."  Upon  which  Coleridge,  J., 
asks,  "  Why  may  not  there  have  been,  when  the  mill  was  built,  a  concession  of  rights 
b}'  the  owner  of  the  meadow,  which  would  make  the  fender  to  all  purposes  the 
property  of  the  millei'  1  Might  not  he  acquire  the  easement  of  having  his  fender  on 
the  defendant's  land?"  And  Lord  Denman  adds, — "It  might  have  been  understood 
by  both  parties  that  the  fender  should  be  considered  a  separable  chattel.  That  is  less 
likely  to  be  the  case  with  a  tree,  because  the  tree  could  not  be  removed  without 
probably  destroying  it."  And  his  Lordship,  in  giving  judgment,  says. — "  The  question 
is  whether,  because  the  fender  in  this  case  had  been  placed  on  the  defendant's  .soil,  it 
became  his  property  as  a  necessary  consequence  of  its  position.  I  am  of  opinion  that 
such  a  consequence  never  follows  of  nece.ssity,  where  the  chattel  is  separable.  This 
appears  sufficiently  from  Bex  v.  OtJcij,  1  B.  &  Ad.  161.  The  decision  in  Mant  v. 
Collins,  8  Q.  B.  91fi,  is  so  far  an  authority  in  point  of  law,  as  it  shews,  that,  in  a  case 
of  this  kind,  it  is  always  open  to  inquiry  how  the  article  came  to  be  in  the  place  in 
which  it  is  found,  and  what  the  parties  intended  as  to  its  use  ;  and  the  respective 
rights  may  be  determined  by  the  evidence  on  these  points.  In  the  present  case, 
there  were  circumstances  from  which  the  jury  might  infer  that  the  plaintiff  had 
become  entitled  to  have  a  fender,  his  own  property,  standing  in  the  soil  of  the  defen- 
dant ;  and  there  was  no  proof  that  the  defendant  had  asserted  anv  right  derogatory 
to  this  privilege  in  the  plaintiff.  The  argument  from  the  nature  of  the  thing  decides 
nothing  :  the  manner  of  its  becoming  connected  with  the  soil  may  be  merely  accidental. 
If  a  heavy  stone  basin  is  placed  on  a  man's  land,  it  is  not  a  fixture.  If  it  sinks  into 
the  soil,  and  in  that  manner  becomes  [726]  fixed,  is  it  therefore  a  fixture  1  The  rights 
in  such  a  case  must  always  be  subject  to  explanation  by  evidence."  And  Patteson,  J., 
says — "  The  general  rule  respecting  annexation  to  the  freehold  is  always  open  to 
variation  by  agreement  of  parties  :  and,  if  a  chattel  of  this  kind  is  put  up  so  that  the 
owner  can  remove  it,  I  do  not  see  why  it  should  necessarily  become  part  of  the  free- 
hold, or  why  it  should  not  be  removable  when  the  owner  thinks  fit,  if  it  appears  to 
have  been  so  agreed."]  There,  the  fender  was  severable  without  altering  the  nature 
or  character  of  the  thing  to  which  it  was  annexed.  [Willes,  J.,  referred  to  Gri/mfs  v. 
Bou-eren,  4  M.  &  P.  143,  6  Bingh.  437,  where  it  was  held  that  a  pump  erected  I)}'  a 
tenant,  and  so  fixed  as  to  be  removable  without  injury  to  the  freehold,  may  be  fciken 
awaj'  by  him  at  the  expiration  of  his  term,  as  being  an  article  of  domestic  use  or 
convenience.]  A  mill-stone,  though  capable  of  being  removed  without  injury  to  the 
mill,  has  been  held  to  be  irremovable  (a).  [Cockburn,  C.  J.  We  must  look  at  the 
common  sense  of  the  thing.  The  pile  was  driven  into  the  bed  of  the  river,  not  for 
the  benefit  of  the  owners  of  the  soil,  but  for  the  more  beneficial  use  of  the  plaintiffs' 
wharf.  It  was  essential  to  the  navigation  of  the  river.]  It  was  for  the  plaintiffs  to 
give  evidence  to  rebut  the  necessary  presumption  arising  from  the  pile  being  fixed  to 
the  soil,  the  ownership  of  which  was  not  in  them.  This  they  altogether  failed  to  do. 
Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  Of  course 
I  do  not  mean  to  controvert  or  question  the  general  proposition,  that,  whatever  is 
annexed  to  the  freehold  becomes  part  of  the  freehold.  But  there  may  be  circum- 
stances to  take  a  [727]  case  out  of  the  general  rule,  as,  for  instance,  where  the  thing 
is  so  annexed  as  to  be  severable  without  injury  to  the  soil,  and  where  there  may 
have  been  an  agreement  between  the  owners  of  the  soil  and  the  owner  of  the  chattel, 
that  the  chattel  should  be  severable  at  the  will  and  pleasure  of  the  latter.  I  think 
there  are  circumstances  here  from  which  we  may  properly  draw  the  inference  that  the 
pile  in  question  was  not  placed  in  the  bed  of  the  river  wth  a  view  to  its  permanent 
annexation  to  the  freehold  so  as  to  become  part  of  the  freehold  ;  but  that  it  was  placed 
there  by  virtue  of  an  easement  granted  by  the  Crown  or  whoever  had  the  right  to 
grant  it,  to  the  occupiers  of  the  adjoining  wharf,  for  the  more  convenient  use  and 

(a)  See  Martyr  v.  Bradhy,  2  M.  &  Scott,  25,  9  Bingh.  24.     That,  however,  turned 
upon  the  construction  of  the  covenant. 
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enjoyment  thereof.  It  ^oera.s  to  have  been  admitted  at  the  trial  that  the  plaintiffs  or 
their  predecessors  in  the  enjoyment  of  the  wharf  had  fixed  the  pile  where  it  stood, 
and  had  had  the  use  and  benefit  of  it  for  a  long  series  of  j^ears  without  there  ever 
having  been  any  interruption  or  any  assertion  of  right  to  it  by  the  Crown  or  by  the 
conserv<ators  of  the  river.  The  fair  inference,  therefore,  i.s,  that  the  pile  was  driven 
into  the  bed  of  the  river  in  the  exercise  and  enjoyment  of  a  right  or  easement,  and 
that  it  never  was  intended  that  the  Crown  or  any  other  body  or  person  should  acquii'c 
any  right  or  property  in  it,  but  that  it  should  continue  the  property  of  the  occupiers 
of  the  wharf,  with  the  right  to  remove  it  at  their  pleasure.  I  therefore  think  the 
plaintifl's'  claim  in  this  action  is  not  impeded  by  the  plea  of  not  possessed. 

Williams,  J.  I  am  entirely  of  the  .same  opinion.  No  doubt  the  maxim  "  Quicquid 
plantatur  solo  solo  cedit "  is  well  established  :  the  only  question  is,  what  is  meant  hy 
it.  It  is  clear  that  the  mere  putting  a  chattel  into  the  soil  by  another  cannot  alter 
the  ownership  of  the  [728]  chattel.  To  apply  the  maxim,  there  must  be  such  a 
fixing  to  the  soil  as  reasonably  to  lead  to  the  inference  that  it  was  intended  to  be 
incorporated  with  the  soil.  The  evidence  shewed  that  these  piles  were  essential  to 
the  beneficial  navigation  of  the  river  by  persons  passing  up  and  down  to  the  several 
wharves.  I  am  not  aware  that  there  is  anything  contrary  to  law  in  those  who  possess 
wharves  on  the  banks  of  the  Thames  driving  piles  or  stakes  into  the  bed  of  the  river 
adjacent  thereto,  for  the  more  convenient  enjoyment  of  their  right  to  navigate  and 
use  the  river.  It  is  unnecessary,  however,  to  consider  that.  I  entirely  agree  with 
the  Lord  Chief  Justice  in  thinking  that  there  was  abundant  evidence  here  to  warrant 
the  conclusion  that  the  pile  in  question  was  planted  in  the  soil  of  the  river  by  the 
plaintiffs'  predecessors, — though  at  what  time  did  not  distinctly  appear, — with  the 
consent  of  the  Crown  or  the  con.servators  of  the  river,  not  for  the  benefit  of  the  soil, 
but  in  order  to  the  more  commodious  enjoyment  of  the  advantages  of  the  wharf ;  and 
that  it  was  so  placed,  not  upon  the  terms  that  it  should  be  considered  as  annexed  to 
or  incorporated  with  the  soil,  but  for  the  purposes  of  navigation.  That  necessarily 
involves  the  conclusion  that  the  owners  of  the  pile  are  not  bound  to  keep  it  there 
altogether,  but  that  they  may  remove  it  at  their  free  will  and  pleasure.  The  case 
falls  within  the  principle  of  U'ood  v.  Hexvdt,  8  Q.  R  913.  The  circumstances  clearly 
shew  that  this  pile,  like  the  fender  there,  was  placed  in  the  soil  of  the  river,  not  for 
the  purpose  of  incorporating  it  therewith,  but  for  the  more  convenient  use  of  the 
plaintiffs'  wharf.  I  therefore  think  the  plaintiffs  are  entitled,  as  in  common  justice 
they  ought  to  be,  to  maintain  an  action  and  to  recover  damages  for  an  interference 
with  that  which  is  indispensable  to  the  enjoj'ment  of  their  wharf. 

[729]  Crowhek,  J.  There  was  ample  evidence  to  shew  that  the  pile  was  placed 
in  the  l)ed  of  the  river  for  the  purpose  of  the  more  convenient  enjo^nnent  of  the 
plaintiffs'  whaif, — for  mooring  and  assisting  liargcs  coming  to  and  going  from  the 
wharf  for  the  pui'pose  of  loading  and  unloading.  It  appeared  that  more  than  twenty 
years  ago  there  had  been  a  pile  thei-e  which  had  become  decayed,  and  the  pile  in 
question  had  been  substituted  for  it  by  the  plaintiffs  or  the  former  tenants  of  the 
wharf.  The  point  taken  at  the  ti'ial  was,  that,  by  whomsoever  placed  there,  the  fact 
of  its  being  permanently  fixed  to  the  soil  caused  it  to  become  the  property  of  the 
owners  of  the  soil,  and  to  cease  to  be  the  property  of  the  plaintifts.  I  reserved  the 
point :  and  I  must  own  that  I  entertained  considerable  doubt  upon  it.  I  now,  how- 
ever, entirely  agree  with  the  Lord  Chief  Justice  and  my  Brother  Williams  in  thinking 
that  it  is  by  no  means  a  necessary  consequence  of  the  pile's  l)cing  fixed  to  the  soil  of 
the  river,  that  it  ceased  to  be  the  property  of  the  i)laiutill's,  and  thereby  became  the 
property  of  the  owners  of  the  soil.  There  was  evidence  that  numerous  piles  were 
placed  up  and  down  the  river  for  the  same  purposes.  There  was,  therefore,  ample 
ground  for  inferring  that  there  was  an  easement  to  place  this  pile  in  the  river  for  the 
lise  and  convein'(Micc  of  access  to  the  plaintilfs'  wliarf.  The  plaiiilill's,  therefore,  did 
not  lose  their  property  in  it  l)y  ))lacing  it  in  the  soil,  inasmuch  as  it  was  placed  there 
for  their  own  purposes,  and  not  for  the  purpose  or  with  the  intention  of  making  it 
part  of  the  soil. 

WiLLKS,  J.,  concurred. 

Rule  discharged. 
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[730]    TowNE  V.  The  London  and  Limerick  Steam-Ship  Company  (Limited). 

Jan.  L5th,  1859. 

Service  of  a  writ  of  summons  upon  a  director  of  a  joint-stock  company  (limited), 
registered  under  the  19  ^V•  20  Vict.  c.  47,  is  not  good  service, — writs  of  summons 
not  being  within  the  53rd  section  of  that  act,  but  the  service  thereof  upon  joint- 
stock  companies  being  regulated  by  the  16th  section  of  the  Common  Law  Procedure 
Act,  1852,  15  &  16  Viet.  c.  76. 

A  writ  of  summons  was  issued  against  the  defendants,  the  London  and  Limerick 
Steam-Ship  Company  (Limited),  a  joint-stock  company  completely  registered  under 
the  7  &  8  Vict.  c.  110,  and  subsequently  registered  with  limited  liability  under  the 
19  &  20  Vict.  c.  47. 

The  writ  was  served  on  the  19th  of  November  upon  one  Francis  "William  Russell, 
one  of  the  directors  of  the  company,  in  London,  and  judgment  was  signed,  for  want 
of  appearance,  on  the  23rd  of  December. 

Honyman  moved  for  a  rule  to  shew  cause  why  the  judgment  should  not  be  set 
aside,  on  the  ground  that  there  had  been  no  due  service  of  the  writ  upon  the  company. 
The  motion  was  founded  upon  an  affidavit  which  stated,  amongst  other  things,  that 
the  defendants  are  an  Irish  incorporated  compauj^  carrving  on  their  business  at 
Limerick,  in  Lelaud,  where  the  office  of  the  company  is  situated  ;  that  the  company 
have  not  any  office  or  place  of  business  in  England ;  that  the  business  of  the  company' 
is  entirely  carried  on  and  conducted  in  Leland  ;  that  the  officers  of  the  company  were 
at  the  commencement  of  this  action  and  still  are  daily  to  be  found  at  the  ottice  of  the 
company  at  Limerick ;  and  that  the  company  is  solvent  and  has  ample  funds  to  meet 
all  demands  upon  it. 

The  defendants  being  an  incorporated  company,  the  service  upon  one  of  the 
directors  was  no  service.  The  mode  of  service  in  such  a  case  is  pointed  out  by  the 
IGth  section  of  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  which  enacts 
that  "  every  writ  of  [731]  summons  issued  against  a  corporation  aggregate  may  be 
served  on  the  mayor  or  other  head  officer,  or  on  the  town-clerk,  treasurer,  or  secretary 
of  such  corporation.'  The  company  having  no  office  or  place  of  business  in  England, 
are  not  within  the  jurisdiction  of  the  English  courts, — Ingate  v.  The  Austrian  Lloyd's, 
ante,  vol.  iv.,  p.  70i ;  and  therefore  the  service  should  have  been  on  the  secretary  at 
the  office  of  the  company  at  Limerick, — Evans  v.  The  Duhlin  awl  Drogheda  Railway 
Company,  14  M.  &  W.  142.  [Holl,  who  was  instructed  to  shew  cause  in  the  first 
instance,  stated  that  he  should  rely  upon  the  53rd  section  of  the  19  &  20  Vict.  c.  47, 
which  enacts  that  "any  summons  or  notice  requiring  to  be  served  upon  the  company, 
ma}',  except  in  cases  where  a  particular  mode  of  service  is  directed,  be  served  by 
leaving  the  same,  or  sending  it  through  the  post,  directed  to  the  company  at  their 
registered  office,  or  by  giving  it  to  any  director,  secretary,  or  other  principal  officer  of 
the  compauv."]  A  "  writ  of  summons  "  is  not  a  "  summons  "  or  "  notice  "  within  the 
meaning  of  that  section.  And,  if  it  were,  the  present  case  would  fall  within  the 
exception,  it  being  a  case  in  which  "  a  particular  mode  of  service  is  directed,"  viz.  by 
the  15  &  16  Vict.  c.  76,  s.  16.  The  word  "summons"  may  be  satisfied  by  applying 
it  to  pi'oceedings  before  justices  under  ss.  31  and  56.  The  54th  and  55th  sections 
conclusiveh^  shew  that  a  "  writ  of  summons  "  could  not  have  been  within  the  contem- 
plation of  the  legislature.  The  54th  section  enacts  that  "  notices  by  letter  shall  be 
posted  in  such  time  as  to  admit  of  the  letter  being  delivered  in  the  due  course  of 
delivery  within  the  period  (if  any)  prescribed  for  the  giving  of  such  notice ;  and, 
in  proving  such  service,  it  shall  be  sufficient  to  prove  that  such  notice  was  properly 
directed,  and  that  it  was  put  in  the  post-office  in  such  time  as  aforesaid."  And  the 
55th  section  enacts  that  "  any  summons  notice,  writ,  or  proceeding  requiring  authent- 
ication by  the  company,  may  [732]  be  signed  bv  any  director,  secretary,  or  other 
authorized  officer  of  the  company,  and  need  not  be  under  the  common  seal  of  the 
company  ;  and  the  same  may  be  in  writing  or  in  print,  or  partly  in  writing  and 
partly  in  print."  [Willes,  J.  "What  is  meant  by  a  "writ  recjuiring  authentication 
by  the  company  ?  "Williams,  J.  It  is  singular  that  the  53rd  section,  which  applies 
to  service  of  "  summonses  and  notices,"  makes  no  mention  of  "  writs,"  whilst  the 
55th  section,  which  can  have  nothing  to  do  with  writs,  does.  The  153rd  section  of 
the  Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  which  relates  to 
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service  of  notices  upon  a  joint-stock  company,  provides  that  "any  summons  or  notice, 
or  any  writ  or  other  proceeding  at  law  or  in  equity,  requiring  to  be  served  upon  the 
company,  may  be  served  by  the  same  being  left  at,  or  transmitted  through  the  post 
directed  to  the  principal  office  of  tlie  company,  or  one  of  their  principal  otiices  where 
there  shall  be  more  than  one,  or  being  given  personally  to  the  secretary,  or,  in  case 
there  be  no  secretary,  then  by  being  given  to  any  one  director  of  the  company  ; "  and 
the  139th  section,  which  corresponds  with  the  5.jth  section  of  the  19  &  20  Vict.  c.  47, 
omits  the  word  "  writ."  It  would  seem  that  the  word  "  writ "  has  by  mistake  been 
inserted  in  the  55th  section  of  the  19  &  20  Vict.  c.  47,  instead  of  the  53rd  section. 
Cockburn,  C.  J.  The  8  &  9  Vict.  c.  16,  furnishes  a  strong  argument  that  "summons" 
in  the  53rd  section  of  the  19  &  20  Vict.  c.  47,  does  not  mean  "writ  of  summons."] 
In  Garton  v.  The  Great  IFestern  Railway  Company,  27  L.  J.,  Q.  B.  375,  which  is  the 
only  authority  bearing  upon  the  subject,  it  was  held  that  the  service  of  a  notice  of 
action  upon  the  superintendent  of  an  office  of  a  railway  company  at  a  traffic  station, 
was  not  good  service  within  the  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
[733]  c.  20,  c.  138(a).  At  all  events,"the  53rd  section  of  the  19  &  20  Vict.  c.  47, 
does  not  apply  here,  because  "a  particular  mode  of  .service"  is  directed  by  the  15  & 
16  Vict.  c.  76,  s.  16,  for  the  service  of  a  writ  of  summons  upon  a  company,  and  there- 
fore the  case  is  within  the  exception  in  the  53rd  section  of  the  19  &  20  Vict.  c.  47 

Holl,  contra.  The  word  "  summons "  in  the  53id  section  of  the  19  &  20  Vict, 
c.  47,  is  sufficient  to  include  a  "  writ  of  summons."  The  analogous  process  for  the 
commencement  of  a  suit  in  the  county-court  would  clearly  be  within  that  section  :  and 
it  can  hardly  be  supposed  that  the  legislature  meant  to  make  any  distinction  in  this 
respect  between  the  process  in  the  superior  and  the  inferior  courts.  The  mere  fact  of 
the  word  "  writ "  being  found  in  addition  to  "  summons  "  in  s.  55,  does  not  warrant 
the  conclusion  that  "summons"  in  s.  53,  does  not  include  "writ  of  summons."  A 
writ  of  summons  is  not  the  only  writ  known  to  the  law  :  or  it  may  be  that  that  word 
is  inadvertently  inserted  in  s.  55.  As  to  the  argument  that  a  particular  mode  of 
service  of  process  upon  a  public  company  is  directed  by  the  16th  section  of  the 
Common  Law  Procedure  Act,  1852, — the  obvious  answer  is,  that  that  act  is  not 
incorporated  with  or  made  part  of  the  Joint-Stock  Companies  Act,  7  &  8  Vict.  c.  110, 
or  the  19  &  20  Vict.  c.  47  ;  and  the  53rd  section  could  only  be  intended  to  apply  to 
cases  where  a  particular  mode  of  service  is  directed  by  that  act  or  some  act  in  pari 
materia,  with  it.  Besides,  the  16th  section  is  permissive  only,  not  obligatory. 
[Willes,  J.  The  mode  of  proceeding  at  common  law  to  compel  a  corporation  to 
appear  to  process  was,  by  serving  the  mayor  or  other  head  officer ;  and,  if  no  appear- 
ance [734]  were  entered,  the  next  process  was  a  distringas  to  distrain  them  by  their 
lands  and  goods  :  and,  if  they  had  no  land  or  goods,  theie  were  no  means  of  compel- 
ling them  to  appear  :  see  Tidd's  Practice,  9th  edit.  p.  121.  To  remedy  that  incon- 
venience, the  16th  section  of  the  15  &  16  Vict.  c.  76,  enacts  that  "every  writ  of 
summons  issued  against  a  corpoi'ation  aggregate  may  be  served  on  the  mayor  oi'  other 
head  officer,  or  on  the  town-clerk,  treasurer,  or  secretary  of  such  corporation  ;  and 
every  such  writ  issued  against  the  inhabitants  of  a  hundied  or  other  like  district  may 
be  served  on  the  high  constable,  or  any  one  of  the  high  constables  thereof ;  and  every 
such  writ  issued  against  the  inhabitants  of  any  county  of  any  city  or  town,  or  the 
inhabitants  of  any  franchise,  liberty,  city,  town,  or  place  not  being  part  of  a  hundred 
or  other  like  district,  or  some  peace  officer  thereof."]  If  the  legislature  had  intended 
by  the  exception  in  the  53rd  section  of  the  19  &  20  Vict.  c.  47,  to  refer  to  the  16th 
section  of  the  15  &  16  Vict.  c.  76,  it  is  not  reasonable  to  suppose  that  such  intention 
would  have  been  left  to  mcie  inference  and  conjecture. 

CoCKiiUlt.v,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute,  on  the 
ground  that  the  service  of  the  writ  of  summons  upon  Mr.  Uussell,  one  of  the  directors, 
was  not  a  good  service.  The  16th  section  of  the  Common  l^aw  Procedure  Act,  1852, 
authorizes  the  service  of  a  writ  of  summons  i.ssued  against  a  corpoi-ation  aggregate  to 
be  made  on  the  mayor  or  other  head  officer,  or  on  the  town-clerk,  clerk,  treasurer,  or 
secretary  of  such  corporation.  Here,  the  service  was  efl'ec^ted  }>y  delivering  the  writ 
personally  to  one  of  the  directors.  It  is,  however,  contended  that  the  53rd  section  of 
the  19  &  20  Vict.  c.  47,  authorizes  service  of  a  writ  against  an  incorporated  and 

(o)  Which  is  in  the  very  words  of  the  135th  section  of  the  Companies  Cliiuses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16. 
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registered  joint-stock  [735]  company,  "by  giving  it  to  any  director."  But  that 
section,  when  e.xamined,  will  be  found  to  apply  only  to  "  summonses  and  notices  ; " 
and  there  are  summonses  referred  to  in  other  parts  of  the  act  to  which  the  words  of 
the  .")3rd  section  are  more  properly  applicable.  Independently  of  the  135th  section  of 
the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16, — which  is  almost  identical 
with  the  .5.3rd  section  of  the  19  \-  20  Vict.  c.  47, — I  think  the  last-mentioned  clause 
should  be  held  not  to  embrace  writs  of  summons  issuing  out  of  the  superior  courts. 
But,  when  I  find  that  the  13.5th  section  of  the  8  &  9  Vict.  c.  16,  makes  express  provi- 
sion for  the  service  of  writs,  as  distinguished  from  summonses, — shewing  that  the 
legislature,  when  they  meant  to  include  writs,  did  so  by  apt  and  express  words, — and 
when  I  find  the  .53rd  section  of  the  19  &  20  Vict.  c.  47,  adopting  the  very  language  of 
the  former  provision,  with  the  single  exception  of  the  word  "  writ,"  I  think  it  is 
impossible  to  hold  that  they  could  have  meant  that  a  writ  of  summons  should  be 
included  under  the  word  "  summons."  It  may  be  that  the  legislature  purposely  maile 
this  distinction  because  of  the  more  serious  consequences  to  the  corporation  of  the  one 
process  over  the  other.  For  these  reasons,  I  think  the  writ  in  this  case  has  not  been 
well  served,  and  consequently  that  the  proceedings  should  be  set  aside ;  but,  as  the 
point  is  one  of  novelty  and  some  nicety,  I  think  there  should  be  no  costs. 

Williams,  J.  I  am  of  the  same  opinion.  The  service  of  the  writ  in  this  ca.se  is 
clearly  bad  unless  justified  by  the  53rd  section  of  the  19  &  20  Vict.  c.  47.  The 
question,  therefore,  is,  whether  a  ''  writ  of  summons  "  is  within  the  language  of  that 
section.  I  am  of  opinion  that  it  is  not.  The  word  "  summons  "  may  be  satisfied  by 
applying  it  to  the  ordinary  proceeding  [736]  to  bring  the  parties  before  justices.  If 
the  53rd  section  stood  alone,  I  think  it  would  be  difficult  to  say  that  "  summons  " 
could  mean  "  writ  of  summons."  But  there  are  other  reasons  why  it  should  not 
comprehend  it  here.  The  55th  section  introduces  the  word  "  writ "  :  and,  though  it 
is  not  easy  to  say  what  is  the  meaning  of  a  "  writ  or  proceeding  requiring  authentica- 
tion by  the  company,"  still  it  is  evident  that  something  different  from  a  "summons 
or  notice  "  is  meant.  It  is  to  be  observed,  too,  that  the  statute  attects  to  follow  some 
systematic  arrangement ;  and  this  series  of  clauses  is  introduced  under  the  head  of 
"notices,"  and  not  in  the  division  headed  "legal  proceedings."  It  would  seem,  there- 
fore, to  be  clear  that  the  legislature  had  no  intention  by  the  53rd  section  to  alter  or 
interfere  with  the  mode  of  service  of  legal  process  which  had  already  been  provided 
by  a  statute  more  appropriately  adapted  to  it,  viz.  the  Common  Law  Procedure  Act. 

Crowder,  J.  I  am  of  the  same  opinion.  Seeing  the  position  which  the  53rd 
section  occupies  in  the  .scheme  or  arrangement  of  the  statute,  and  that  it  commences 
with  the  words  "  summons  or  notice,"  the  natural  conclusion  would  be  that  it  was  not 
meant  to  include  a  "  writ  of  summons  "  for  the  commencement  of  an  action  in  the 
superior  court.  And  I  cannot  help  thinking  it  would  be  somewhat  singular  if  it  did, 
seeing  that  the  16th  section  of  the  Common  Law  Procedure  Act,  1852,  had  already 
provided  for  the  service  of  writs  of  summons  upon  corporations  ;  and  there  is  no 
reason  for  supposing  that  the  legislature  meant  to  alter  that  by  the  later  act.  Besides, 
the  53rd  section  of  the  19  &  20  Vict.  c.  47,  expressly  excepts  from  its  operation 
"cases  where  a  particular  mode  of  service  is  directed."  Now,  the  section  of  the 
Common  Law  Procedure  Act  to  which  I  have  adverted  does  direct  a  par-[737]-ticular 
mode  of  service  of  writs  upon  corporations.  It  uses,  it  is  true,  the  word  "  may  "  : 
but  that  is  directory  as  well  as  permissive.  I  am  of  opinion,  therefore,  that  the 
service  upon  Mr.  Russell  was  not  such  a  service  as  is  warranted  by  law,  and  con- 
sequently that  the  proceedings  taken  upon  it  must  be  set  aside. 

WiLLEs,  J.,  concurred. 

Rule  absolute,  with  costs. 

Stu.\rt  and  Another  v.  Cawse  and  Another.     Jan.  15th,  1859. 

[S.  C.  28  L.  J.  C.  P.  193  ;  5  Jur.  N.  S.  650;  7  W.  R.  187.] 

The  defendants,  being  indebted  to  the  plaintiffs  to  the  amount  of  61.  8s.  6d.,  but 
insisting  that  they  owed  only  61.  3s.  6d.,  sent  them  a  banker's  draft  for  the  latter 
sum  pa3'able  at  seven  days'  sight.  The  plaintifl's  procured  the  draft  to  be  accepted, 
but  wrote  to  the  defendants,  demanding  the  additional  5s.,  and  telling  them,  that, 
unless  it  was  paid,  they  would  return  the  draft.     The  defendants  still  refusing  to 
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pay  the  5s.,  the  plaintiffs,  i-etaining  the  draft,  issued  a  writ  for  the  61.  8s.  6d.     The 
court  stayed  the  proceedings  on  payment  of  the  5s.,  without  costs. 

The  plaintiff's,  dealers  in  London,  in  April,  1S58,  sent  goods  to  the  defendants,  who 
were  milliners  at  Plymouth,  to  the  amount  of  91.  3s.  6d.  Of  this  sum  31.  was  remitted 
liy  the  defendants;  and,  in  October,  the  plaintiffs  wrote  to  the  defendants  demanding 
the  balance,  claiming  61.  8s.  6d.,  which  included  5s.  charged  for  a  packing-case,  which 
the  plaintiff's  alleged  had  not  been  returned.  The  defendants,  insisting  that  the  case 
had  been  returned,  sent  the  plaintiff's,  by  return  of  post,  a  draft  for  61.  3s.  6d.  upon 
Hir  John  Lubbock  &  Co.,  bankers,  London,  payable  seven  days  after  sight,  which  was 
presented  by  a  clerk  of  the  plaintiff's  on  the  1st  of  November,  and  duly  accepted  by 
the  bankers.  The  plaintiff's  on  the  same  day  wrote  again  to  the  defendants  demand- 
ing the  additional  5s.,  and  stating,  that,  unless  it  were  paid,  they  would  return  the 
draft.  The  defendants  declined  to  pay  the  5s.,  whereupon  the  [738]  plaintiffs,  with- 
out I'eturning  the  draft,  brought  this  action  to  recover  the  61.  8s.  6d. 

Application  was  made,  on  behalf  of  the  defendants,  to  Willes,  J.,  at  Chambers,  to 
stay  the  proceedings  on  payment  by  the  defendants  of  the  5s.  without  costs.  His 
Lordship,  however,  declined  to  make  any  order. 

Watkin  ^Villiams,  in  Michaelmas  Term  last,  upon  the  authority  of  JFellinglon  v. 
Arten,  5  T.  E.  64,  obtained  a  rule  nisi  in  the  terms  of  the  rejected  summons ;  against 
which 

Raymond  now  shewed  cause.  The  proceedings  in  IVeJUngton  v.  Ariers  were  stayed 
upon  an  affidavit  by  the  defendant  (which  was  uncontradicted  by  the  plaintiff)  that 
the  debt  did  not  amount  to  40s.  Here,  howevei-,  there  was  an  admitted  del>t  of 
61.  3s.  6d.,  independent  of  the  disputed  item  of  5s.  [Crowder,  J.  The  Gl.  3s.  6d.  had. 
been  paid  by  a  draft  which  the  plaintiffs  had  procured  to  be  accepted.]  The  affidavits 
shew  that  this  was  done  by  mistake,  and  that  they  have  in  fact  repudiated  the  pay- 
ment. At  all  events,  the  plaintiff's  are  entitled  to  have  the  opinion  of  a  jury  upon 
that.  No  case  can  be  found  in  which  the  court  has  interfered  to  stay  proceedings 
when  it  has  been  a  matter  of  controversy  whether  the  debt  was  under  40s.  or  not. 

Crowder,  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
action  is  in  reality  brought  to  recover  5s.  only  ;  and  it  is  the  duty  of  the  court  to  stay 
the  proceedings,  it  being  obviously  beneath  its  dignity  to  entertain  a  suit  for  so 
trifling  an  amount.  The  plaintiffs  contend  that  the  action  is  really  brought  to  recover 
the  whole  debt,  viz.  61.  8s.  6d.  The  facts  appear  to  be  these : — The  defendauts 
remitted  to  the  [739]  plaintiff's  a  draft  on  Lubbock  &  Co.'s  for  61.  3s.  6d.,  insisting 
that  that  was  the  entire  debt.  The  plaintiff's'  clerk  took  the  draft  (which  was  at 
seven  days'  sight)  to  Lubbock's  for  acceptance,  and  got  it  accepted  ;  and,  before  it  was 
due,  the  plaintiff's  issued  a  writ  for  the  full  amount,  61.  8s  6d.,  without  returning  the 
draft.  Under  these  circumstances,  I  cannot  say  that  more  than  5s.  was  due  at  the 
time  of  the  commencement  of  the  action. 

WiLMCS,  J.  I  also  think  this  rule  should  be  made  ab.solute.  I  hail  in  mind  the 
case  of  Ilovgh  v.  May,  4  Ad.  &  E.  954,  6  N.  &  M.  535,  when  the  matter  was  before 
me  at  Chambers.  There,  however,  the  defendant  had  sent  his  own  cheque  («).  In  the 
present  case,  the  defendants  remitted  a  draft  on  a  banker,  and  the  plaintiffs,  by 
ol)taining  the  banker's  acceptance,  have  bound  the  money  in  the  banker's  hands.  It 
is  said  that  the  plaintiff's  repudiated  the  payment :  but  still  they  kept  the  draft :  and 
it  is  l)y  their  actions  not  by  their  declarations  or  their  intentions  that  men  must  be 
judged.  The  plaintiff's'  right  of  action  in  respect  of  the  61.  3s.  (Jd.  [740]  was  clearly 
suspended  during  the  currency  of  the  draft ;  consequently,  the  action  is  in  reality 

(a)  To  assumpsit  for  work  and  labour  in  making  a  railing,  the  defendant  pleaded, 
that,  before  the  action,  he  had  paid  to  the  plaintiff'  the  sum  (jf  81.  lis.,  and  the  plain- 
till' had  received  and  accepted  the  same,  in  payment  and  discharge  of  81.  lis.  The 
plaintiff'  replied  that  the  defendant  did  not  pay  the  plaintiff'  the  .said  sum  of  81.  1  Is. 
in  maimer,  &c.  It  was  held  that  the  defendant  did  not  support  his  i.ssue,  by  shewing, 
that,  before  the  action,  he  had  sent  the  plaintiff'  a  che(iuo  ou  his  banker  for  81.  Us., 
stated  in  the  body  of  the  cheque  to  be  "  balance  account  railing ; "  and  that  the  plain- 
tiff' held  such  che(|ue  at  the  commencement  of  the  action.  A  eheipie  so  delivered,  to 
operate  as  payment,  must  at  any  rate  bo  unconditional.  And  (per  Littledale,  J.)  a 
party  to  whom  a  cheque  is  sent  may  commence  an  action  before  he  sends  it  back. 

C.  P.  XIX.— 10* 
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iDrought  onh'  for  the  5s.     As,  however,  this  is  an  appeal  from  the  decision  of  a  judge 
at  Chambers,  the  rule  must  be  absolute  without  costs. 
Rule  ab.solute  without  costs. 

End  of  Hilary  Term. 


[741]     Cases    Argued   and  Decided   in  the   Court   of  Common   Plkis,   in 
Hilary  Vacation,  in  the  T\\t:nty-Second  Ye.\r  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  Banc  at  these  sittings,  were, — Williams,  J., 
Crowder,  J.,  Willes,  J.,  and  Byles,  J. 

Legg  v.  Cheesebrough  and  Another.    Jan.  12th,  1859. 

To  an  action  against  them  as  the  acceptors  of  a  bill  of  exchange,  the  defendants 
pleaded  a  plea  founded  upon  a  deed  of  arrangement  made  by  the  defendants  with 
their  creditors,  under  the  22-ith  section  of  the  Bankrupt  Law  Consolidation  Act, 
184:9  (12  &  13  Vict.  c.  106),  which  had  not  been  signed  by  the  plaintiff,  but  which 
was  said  on  the  part  of  the  defendants  to  be  nevertheless  binding  on  him  by  reason 
of  its  being  executed  by  six  sevenths  in  number  and  value  of  their  creditors. — The 
instrument  was  not  a  composition-deed  ;  but  it  contained  a  clause  by  which  each  of 
the  creditors  parties  to  or  bound  by  the  deed  covenanted  not  to  sue,  impede,  or 
molest  the  defendant :  and  then  followed  another  clause,  to  the  eftect,  that,  if  any 
creditor  by  whom  or  on  whose  behalf  the  deed  should  have  been  actually  executed, 
should  act  contrary  to  that  covenant,  the  defendants  should  be  absolutely  dis- 
charged from  all  claims  and  demands  both  at  law  and  in  equity,  bj^  such  creditor  : — 
Held,  that  this  latter  clause  was  not  binding  upon  the  plaintiff', — it  being  in  its 
nature  merely  personal  to  the  individual  creditors  who  chose  to  sign  the  deed,  and 
inapplicable  to  the  creditors  in  general. 

This  was  an  action  bj'  the  indorsee  against  the  acceptors  of  two  bills  of  exchange, 
each  for  10001.,  drawn  by  one  Edward  Smith. 

[742]  Plea, — that  the  said  bills  of  exchange  were  before  the  making  of  the  deed 
thereinafter  mentioned  respectively  accepted  by  the  defendants  for  and  on  account  of 
the  sums  of  money  therein  respectively  mentioned,  and  had  been  and  were  before 
then  respectively  indorsed  to  the  plaintift',  who  was  at  the  time  of  the  making  of  the 
said  deed  the  holder  thereof  respectively  :  That,  before  and  at  the  time  of  the  making 
of  the  deed  thereinafter  mentioned,  and  for  six  calendar  months  and  upwards  next 
immediately  before  the  suspension  of  payment  thereinafter  mentioned,  the  defendants, 
carrying  on  business  under  the  firm  of  ^Villiam  Cheesebrough  &  Son.  were  respectively 
traders  liable  to  become  bankrupt  under  the  bankrupt  laws  and  within  the  meaning 
of  the  statute  thereinafter  mentioned  ;  That,  before  and  at  the  time  of  the  making  of 
the  said  deed,  the  defendants  were  indebted  to  the  parties  of  the  third  part  to  the 
deed  thereinafter  mentioned,  and  to  divers  other  persons,  in  divers  sums,  and  were 
and  would  be  unable  to  pay  the  same  in  full :  That  the  defendants,  before  the  time  of 
making  the  said  deed,  and  after  the  passing  and  coming  into  operation  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  to  wit,  on  the  IGth  of  December,  1857,  as  such 
traders,  suspended  payment ;  and  afterwards,  by  deed  of  arrangement  made  after  the 
passing  and  coming  into  operation  of  the  said  Bankrupt  Law  Consolidation  Act,  1849, 
between  the  defendants  of  the  first  part,  William  Ackroyd,  John  Foster,  Edward 
Towuend,  and  William  Quilter,  of  the  second  part,  and  the  several  persons,  companies, 
and  corporations  who  were  respectively  creditors  of  the  defendants,  or  one  of  them, 
of  the  third  part, — after  reciting,  amongst  other  things,  the  said  suspension  of  pav- 
ment  by  the  defendants,  and  that  a  meeting  of  their  creditors  was  holden  on  the 
30th  of  December,  1857,  and  that,  the  defendants  hav-[743]-iug  represented  to  the 
said  creditors  that  they  wei'e  unable  to  pay  the  amount  of  their  respective  debts  in 
full,  it  was  resolved  and  agreed  that  the  business  and  affairs  of  the  defendants  should 
be  wound  up  under  inspectorship ;  and  also  reciting  that  the  said  William  Ackroyd, 
John  Foster,  Edward  Townend,  and  AVilliam  Quilter  had  been  appointed  and  had 
agreed  to  act  as  inspectors  for  and  on  behall  of  the  creditors  of  the  defendants, — it 
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wiis  witnessed  that  the  several  creditors  of  the   defendants,  or  of  either  of  them,  who 
were  or  should  be  parties  to  or  bound  by  the  said  deed  did,  and  each  and  every  of 
them  did,  by  the  said  deed,  give  and  grant  unto  the  defendants  and  each  of  them 
free,  full,  and  absolute  liberty  and  licence  thenceforth  to  conduct,  manage,  and  wind 
up  their  said  joint  trade,  business,  and  atfairs,  and  to  collect,  get  in,  sell,  and  dispose 
of  all  and  every  their  wools,  stock  in  trade,  real  and  personal  estate,  debts  and  effects, 
and  every  part  thereof,  and  also  their  respective  separate  private  estates,  chattels, 
effects,  and  pi'operty,  both  real  and  personal,  under  the  inspection,  and  subject  to  the 
approbation,  direction,  and  control  of  the  said  inspectors,  and  in  such  manner  as  the 
said  inspectors  should  judge  to  be  most  conducive  to  the  benefit  of  the  creditors  of 
the  defendants,  or  of  either  of  them,  until  the  defendants,  or  either  of  them,  should 
ha\e  broken  or  failed  to  comply  with  any  of  the  stipulations  or  provisions  in  that 
deed  contained  and  on  their  and  his  part  to  be  observed  and  performed,  unless  the 
said  deed  should  sooner  become  void  l)y  virtue  of  a  certain  provision  thereinafter 
in  that  behalf  contained,  and  hereinafter  mentioned  :  That  each  of  the  creditors  of 
the  defendants  or  either  of  them  parties  to  or  bound  by  the  said  deed,  did  thei-elsy,  for 
himself  or  themselves,  and  his  or  theii-  heirs,  executors,  administrators,  and  successors, 
severally  covenant,  grant,  and  agree  to  and   [744]   with   the  defendants  and  their 
respective  executors  and  administrators,  that  he  or  they  the  said  respective  creditors 
would  not,  nor  should    his    or   their   respective  heirs,  executors,  administrators,  or 
successors,  or  any  other  person  or  persons  by  his  or  their  authority  or  consent,  sue, 
arrest,  seize,  attach,  impede,  or  molest  the  defendants,  or  either  of  them,  or  their  or 
his  goods,  estate,  or  effects,  in  any  manner  howsoever,  or  upon  any  pretence  whatso- 
ever (save  and  exce])t  as  in  the  security  proviso  thereinafter  contained  and  herein- 
after mentioned),  unless  and  until  the  defendants  or  one  of  them  should  have  so  as 
aforesaid  broken  or  failed  to  comply  with  any  of  the  stipulations  or  provisions  therein 
contained  and  on  their  and  his  part  to  be  observed  and  performed  ;   and,  further, 
that,  if  any  creditor  or  creditors  by  whom  or  on  whose  behalf  the  said  deed  should 
have  been  actually  executed,  or  his  or  their  executors,  administrators,  or  successors, 
should  in  any  maimer  act  contrary  to  the  said  covenant  and   the  true  intent  and 
meaning  of  the  said  deed,  then  the  defendants,  and  each  of  them,  and  their  respective 
heirs,  executors,  and  administrators,  should  be  and  were  for  ever  by  the  said  deed 
absolutely  disehai-geil  from  all  claims  and  demands  whatsocvci',  both  at  law  and  in 
equity,  of   or    b}'   such    creditor   or   creditors  who   should  so   act    contrary    to    the 
covenant  in  that  behalf  contained  as  aforesaid  ;  and  that  the  said  letter  of  licence 
and  the  covenant  thereinbefore  contained  as  aforesaid,  should  and  might  be  pleaded 
in  bar  to  any  such  action  or  actions,  or  other  proceedings  at  law  or  in   eipiity,  as 
a  good  and  effectual  release  and  discharge  of  and  from  the  debts  oi'  debt  of  such 
creilitors  or  creditor  respectively,  and  all  claims  and  demands  in  respect  thereof: 
That  it  was  by  the  said  deed  further  covenanted  and  agreed  that  the  defendants, 
and  each  of  them,  would,  when  requested  so  to  do  by  the  said  inspectors,  draw 
[745]  out  and  state  just,  true,  and  exact  accounts  in  writing  of  all  their  joint  and 
respective  separate  debts  and  credits,  olaims  and  demands,  and  property,  estate,  and 
effects,  and  of  the  several  charges,  outgoings,  liens,  and  incumbrances  upon  or  affecting 
the  same  respectively,  and  biing  the  said  account  to  a  close  or  balance,  and  would 
thereupon  deliver  such  accounts,  signed  by  them  and  him  respectively,  unto  the  said 
inspectors,  or,  if  re(|uired,  unto  each  of  the  said  inspectors  ;  and,  fuither.  that  each  of 
them  the  defendants  would   from  time  to  time  and  at  all   times  thereafter  until  the 
trusts  and  provisions  of  the  said  deed  should  be  fully  satisfied,  us(^  and  exert  his  best 
and  utmost  endeavours,  and  ali'ord  every  assistance  in  his  power,  under  and  subject 
to  the  direction  and  advice  of  the  said  inspectors,  to  collect  and  get  in  the  estate, 
property,  delits,  and  effects  of  them  the  defendants  and  each  of  them,  for  the  benofft 
of  their  and  his  respective  creditors,  according  to  and  in  piu'suance  of  that  arrange- 
ment ;  and  that  they  the  defendants  would  not,  nor  would  either  of  them,  at  any 
time  thereafter,  convey,  pay  away,  ali(!nate,  dispose  of,  pledge,  or  incumber  any  of 
the  real  or  personal  estate  or  effects  then  belonging  to  thoin  or  him.  or  to  or  in  which 
they  or  he  had  any  right,  title,  or  interest,  without  the  consc-nt  of  the  said  inspectors, 
and  woulil  not  without  the  consent  of  the  said  inspectors  knowingly  or  willingly  do 
or  commit,  or  suffer  to  be  done  or  committed,  any  act,  tleed,  matter,  or  thing  whatso- 
ever whereby  any  of  their  several  joint  or  separate  creditors  might  have  any  additional 
security  for  his,  her,  oi'  their  demand  or  demands,  or  otherwise  obtain  anj'  inidne 
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preference  or  advantage  over  any  other  or  others  of  them  :  and  it  was  by  the  said 
indenture  further  agreed  and  declared  that  all  the  moneys  which  should  be  realized 
from  the  sale,  conversion,  and  getting  in  of  the  said  goods,  property,  debts,  real  and 
per-[746]-sonal  estate  and  efl'ects,  should  be  applied  in  manner  thereinafter  and  here- 
inafter mentioned,  that  is  to  say,  in  paying  and  discharging  the  costs,  charges,  and 
expenses  of  preparing  and  completing  the  said  deed  and  the  arrangement  thereby 
contemplated,  or  incidental  thereto,  and  of  carrying  the  said  arrangement,  and  the 
trusts,  intents,  and  purposes  of  the  said  deed,  and  of  all  matter  and  things  incidental 
thereto,  into  efl'ect,  including  the  fees,  wages,  and  salaries  of  all  accountants,  clerks, 
servants,  and  other  persons  employed  in  the  conduct  and  Aviiiding  up  of  the  said 
business,  or  the  investigation  of  the  afl'airs  of  the  defendants  ;  also  all  salaries  and 
allowances  which  might  be  allowed  by  the  said  inspectors  to  any  persons  or  person  in 
respect  of  their  or  his  services  in  or  about  the  premises  ;  and  the  surplus  of  the  moneys 
produced  by  the  said  joint  estate,  and  any  surplus  of  the  separate  estate  of  either  of 
the  defendants,  remaining  after  paying  20s.  in  the  pound  on  all  his  separate  debts, 
should  be  divided,  as  and  when  directed  by  the  said  inspectors,  amongst  the  creditors 
of  the  said  partnership  rateably  and  proportionably  according  to  the  respective  amounts 
of  their  debts,  without  anv  preference,  until  the  creditors  should  have  received  20s.  in 
the  pound,  if  the  said  moneys  should  be  sufficient  for  that  purpose  ;  and  any  surplus 
of  the  joint  estate  of  the  defendants  after  paying  the  joint  creditors  20s.  in  the  pound, 
should  be  divided  between  the  separate  estates  of  the  defendants  respectively,  accord- 
ing to  their  respective  shares  and  interests  theiein  ;  and  the  moneys  produced  bj'  the 
separate  estates  of  each  of  the  defendants  should  be  applied  in  or  towards  the  liquida- 
tion of  his  respective  separate  debts  and  engagements  rateably  and  proportionably ; 
and  such  of  the  costs  and  expenses  thereinbefore  provided  to  be  paid  as  should  be 
incurred  exclusively  in  respect  of  the  joint  estate  or  affairs  of  [747]  the  defendants, 
should  be  paid  exclusively  out  of  the  produce  of  such  joint  estate  ;  and  such  of  the 
said  costs  and  expenses  as  should  be  incurred  exclusively  in  respect  of  the  separate 
estate  or  afl'airs  of  either  of  the  defendants,  should  be  paid  exclusively  out  of  the 
produce  of  such  separate  estate  ;  and  the  remainder  of  the  said  costs,  charges,  and 
expenses  should  l)e  paid  out  of  the  produce  of  the  said  joint  and  separate  estates 
respectively,  rateably,  and  in  proportion  to  the  respective  amounts  of  such  joint  and 
separate  estates  :  And  it  was  by  the  said  deed  expressly  declared  and  agreed  that  all 
and  singular  the  joint  and  separate  estates  and  etiects,  both  real  and  personal,  of  the 
defendants,  should  be  administered  under  the  said  inspectorship  ;  and  the  moneys  and 
assets  of  the  said  partnership  firm  and  of  the  defendants  respectiveh'  should  in  all 
respects  be  distributed,  divided,  and  appropriated  in  accordance  with  the  rules  of 
English  bankruptcy  ;  and  the  same  rights  and  ec(uities  should  prevail  and  govern  any 
disputes  or  questions  amongst  the  said  creditors,  or  between  the  said  creditors  and 
the  said  inspectors,  or  between  the  said  creditors  or  the  said  inspectors  and  the  defen- 
dants, as  if  the  defendants  had  become  and  been  adjudicated  bankrupt  on  the  said 
16th  of  December,  1867,  and  as  if  the  respective  debts  for  which  the  creditors  of  the 
defendants,  or  of  either  of  them,  should  be  accounted  creditors  in  value  as  is  therein- 
after and  hereinafter  mentioned,  had  been  the  debts  only  proved  under  such  bankruptcy ; 
and  every  creditor  should  be  accounted  a  creditor  in  value  in  respect  of  such  amount 
only  as  should  appear  to  be  the  balance  due  to  him  upon  an  account  fairly  settled  in 
manner  directed  by  the  224th  section  of  the  said  Bankrupt  Law  Consolidation  Act, 
1849:  And  the  defendants  did  thereby,  for  themselves,  their  heirs,  executors,  and 
administrators,  covenant  with  the  said  [748]  inspectors,  and  also  with  the  creditors 
parties  thereto,  their  executors,  administrators,  and  successors  respectively,  that,  if  at 
anj^  time  before  the  whole  of  the  joint  and  separate  estates  and  efl'ects  of  the  defen- 
dants should  have  been  got  in  and  converted  into  money,  it  should,  in  the  judgment 
of  the  said  inspectors,  appear  desirable,  for  better  carrving  out  the  liquidation  intended 
to  be  provided  for  by  the  said  deed,  that  the  defendants  should  execute  an  assignment 
of  their  estates  and  efl'ects  to  them  the  said  inspectors,  and  if  the  said  inspectors  should, 
by  notice  in  writing  signed  by  them  and  left  at  the  counting-house  of  the  defendants, 
require  the  defendants  to  execute  any  such  assignment,  then  that  they,  the  defendants, 
or  their  or  his  executors  or  administrators,  in  case  of  the  death  of  them  or  either  of 
them,  should  and  would  forthwith,  at  the  expense  of  the  said  trust-estate,  convey, 
assign,  assure,  and  deliver  up  unto  the  inspectors  or  trustees,  or  a  trustee  to  be 
nominated  by  the  said  inspectors,  and  efl'ectually  vest  in  them  or  him  all  such  parts 
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of  the  estate  and  effects  of  the  defendants,  and  of  each  of  them,  as  should  then  remain 
unapplied  to  the  ends  and  purposes  aforesaid,  for  the  use  and  benefit  of  all  and  every 
or  such  and  so  many  of  the  joint  and  separate  creditors  of  the  defendants  as  should 
be  entitled  to  the  benefit  of  the  said  deed,  according  to  their  respective  rights  and 
interests  as  aforesaid  ;  and  thereupon  the  defendants,  their  executors  and  adminis- 
trators, should  be  absolutely  released  and  discharged  from  all  and  every  the  debt  and 
del)ts,  claims,  and  demands  of  all  their  said  creditors  who  should  have  executed  or 
become  in  any  manner  bound  by  the  provisions  of  the  said  deed  :  And  it  was  by  the 
said  deed  further  witnessed,  that,  in  consideration  of  the  premises  in  the  said  deed 
mentioned,  the  said  several  and  respective  crerlitors  who  were  in  any  manner  bound 
by  the  [749]  provisions  of  the  said  deed,  did  thereby,  for  themselves  severally  and 
respectively,  and  for  their  several  and  respective  partner  and  partners,  and  not  one 
of  them  for  the  acts  and  deeds  of  the  others  or  other  of  them,  or  for  the  acts  and  deeds 
of  the  heirs,  executors,  or  administrators,  partner  or  partners  of  the  others  or  other 
of  them,  but  each  and  every  of  them  for  himself  and  for  his  and  her  own  acts  and 
deeds,  heirs,  executors,  administrators,  and  successors  only,  and  for  the  acts  and  deeds 
of  his  and  her  partner  or  partners  only,  covenant,  promise  and  agree  with  and  to  the 
defendants,  their  heirs,  executors,  and  administrators,  that,  immediately  after  the  said 
deed  should  be  discharged  from  the  proviso  thereinafter  contained  and  hereinafter 
mentioned  making  void  the  same,  the  defendants  and  each  of  them,  their  and  his  heirs, 
executors  and  administrators,  should  be  absolutely  released,  and  that  that  covenant 
should  operate  and  enure  and  might  be  pleaded  in  bar  as  a  good  and  efl'ectual  release 
and  discharge  to  them  respectively  of.  and  from  all  and  all  manner  of  actions,  suits, 
bills,  bonds,  debts,  dues,  accounts,  sum  and  sums  of  monej^,  judgments,  extents, 
executions,  claims,  and  demands  whatsoever,  Ijoth  at  law  and  in  equity,  or  otherwise 
howsoever,  which  they  the  said  creditors,  or  any  of  them,  or  their  oi-  any  of  their 
heirs,  executors,  administrators,  and  successors,  then  had,  or  thereafter  should  or 
might  have,  challenge,  claim,  or  demand  against  the  defendants  or  either  of  them, 
their  or  his  heirs,  executors,  or  administrators,  or  estates  and  effects,  or  any  of  them, 
for  or  by  means  or  on  account  of  all  or  every  or  any  of  the  debts  to  them  or  any  of 
them  the  said  creditors  respectively  due  and  owing  from  the  defendants  or  either  of 
them,  or  of  any  interest,  exchange,  or  commission  due  or  demandable  for  the  same, 
or  any  other  matter,  cause,  or  thing  whatsoever  in  respect  of  the  said  debts  [750]  or 
any  of  them  :  Provided  always,  and  it  was  thereby  expressly  declared,  that,  if  in  the 
opinion  of  the  said  inspectors,  the  defendants  should  at  any  time  or  times  before  the 
whole  of  their  joint  and  separate  estates  and  effects  should  have  been  fully  realized 
and  distriliuted,  make  default  in  performing  all  or  any  of  the  covenants,  clauses, 
stipulations,  and  agreements  thereinl)efore  contained  anil  covenanted  to  be  performed 
on  their  or  his  part,  or  if  the  said  deed  should  not  become  liinding  on  non-executing 
citMlitors  under  the  provisions  of  the  Bankrupt  Law  Consolidation  Act,  1841),  with 
rofei'ence  to  ai'rangements  by  deed,  within  the  space  of  six  calendar  months  after  the 
day  of  the  date  thereof,  then  and  in  either  of  the  said  cases  the  said  inspectors  might, 
if  they  should  think  fit,  l)y  any  writing  under  their  hands,  declare  that  the  said  deed, 
and  the  licence  and  liberty,  and  every  other  article,  clause,  matter,  and  thing  therein 
contained,  so  far  as  the  same  tended  to  restrain  the  said  respective  creditors  of  tlie 
defendants  or  either  of  them,  oi'  their  or  his  respective  heirs,  executors,  or  adminis- 
trat(n's,  from  suing  for  and  recovering  the  several  demands,  should  cease,  determino, 
and  be  absolutely  void,  anything  thereinl)efore  contained  to  the  contrary  notwith- 
standing: Provided  also,  and  it  was  thereby  declared  (anil  the  same  was  the  secui-ity 
proviso  thereinl)ef()re  I'cferred  to  as  aforesaid),  that  the  execution  of  the  said  dee<l 
by  any  of  the  creditors  of  the  defendants,  or  either  of  them,  or  the  exercise  of  the 
powers  in  and  by  the  said  deed  given  or  reserved  to  the  said  inspectors,  or  given  or 
reserved  or  permitted  to  be  exercised  by  the  defendants,  or  either  of  them,  under 
the  direction  and  control  of  the  said  inspectors,  or  otherwise,  should  not  operate 
or  extend  to  impeach,  destroy,  or  in  any  way  prejudicially  affect  any  lion,  right 
of  administration,  equity,  or  security  which  they  respectively  had  or  claimed  to 
[751]  have,  as  bill-holders  or  otherwise,  under  the  rules  of  law  or  equity  relative  to 
the  administration  or  distribution  of  baid<rupts'  estates,  or  to  take  and  have  the  judg- 
ment of  any  court  of  law  or  e(|uity  with  respect  to  any  such  liens,  rights,  or  claims 
as  aforesaid,  or  to  discharge  any  person  or  ])ersons  who  was  or  might  bo  jointly  or 
concurrently  liable  with   tlic  defendants,  or  either  of  them,  upon  any  bill  or  bills  of 
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exchange,  or  as  surety  or  siu'cties,  or  otherwise,  to  the  payment  thereof,  anything 
thereinbefore  contained  to  the  contrary  notwithstanding ;  but  all  such  liens,  rights  of 
administration,  equities,  and  securities  as  aforesaid  should  continue  in  full  force,  and 
might  be  insisted  upon  and  enforced  by  the  said  creditors  respectively,  notwithstanding 
the  covenants  and  licences  on  their  parts  thereinbefore  contained  ;  and,  in  the  adminis- 
tration of  the  estates  and  funds  of  the  defendants,  all  such  liens,  rights,  equities,  and 
securities  respectively  should  be  duly  respected  ;  but  the  value  of  securities  on  property 
of  the  defendants  or  either  of  them  for  any  debt  should  be  deducted  from  such  debt, 
and  a  dividend  should  be  payable  under  the  said  deed  on  the  balance  thereof  only, 
unless  such  security  should  be  given  up :  And  it  was  by  the  said  deed  lastly  declared 
and  agreed  that  the  said  deed  was  a  deed  of  arrangement  within  the  meaning  of  the 
■22-l:th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  the  several  clauses 
and  provisions  of  that  act  with  respect  to  arrangements  by  deed  were  intended  to  be 
applicable  thereto  ;  and,  if  there  should  be  any  provision  or  direction  therein  which 
was  not  authorized  or  allowed  by  the  said  pro^'isions  of  the  said  act  to  be  introduced 
into  a  deed  of  ari-angement  thereunder,  every  such  unauthorized  provision  or  direction 
should  be  construed  to  operate  as  being  intended  to  bind  only  the  creditors  by  or  on 
behalf  of  whom  the  said  deed  should  be  actually  exe-[752]-cuted,  and  their  respective 
debts,  claims,  rights,  and  demands,  and  should,  as  against  all  other  creditors,  be  wholly 
void  and  inoperative.  The  plea  then  proceeded  to  aver,  that  no  person  was  a  creditor 
of  the  defendants  or  of  either  of  them,  at  the  time  of  the  making  of  the  said  deed,  who 
had  become  such  creditor  between  the  16th  of  December,  1857,  and  the  time  of  the 
making  of  the  said  deed  ;  and  that,  before  the  commencement  of  the  suit,  the  said 
deed  was  signed  and  sealed  by  the  defendants  and  the  said  parties  thereto  of  the 
second  part :  That  the  said  deed  was  also  signed  and  sealed  by  or  on  behalf  of  di\ers 
persons,  companies,  and  corporations  respectively  creditors  of  the  defendants,  the  same 
having  been  so  signed  and  sealed  by  or  on  behalf  of  some  of  them  before  the  commence- 
ment of  the  suit,  and  by  and  on  behalf  of  the  residue  of  them  after  the  commencement 
of  the  suit :  That  the  said  creditors  by  or  on  whose  behalf  the  same  was  so  signed  and 
sealed,  were  six  sevenths  in  number  and  value  of  the  defendants'  ci-editors  within  the 
meaning  of  the  provisions  of  the  said  statute  whose  debts  amounted  within  the  meaningof 
the  said  provisions  to  the  sum  of  101.  and  upwards,  accounting  every  creditor  as  a  creditor 
in  value  in  respect  of  such  amount  only  as,  upon  an  account  fairly  stated,  after  allowing 
the  value  of  mortgaged  property  and  other  such  a^^ailable  securities  and  liens  from 
the  defendants,  appeared  to  be  the  balance  due  to  him  :  That,  after  the  commencement 
of  the  action,  the  said  deed  became  and  was,  and  then  was,  signed  and  sealed  by  or 
on  behalf  of  such  majority  of  the  defendants'  creditors  as  aforesaid  ;  and  thereupon, 
after  the  same  had  been  so  signed  and  sealed  by  or  on  behalf  of  such  majority,  and 
after  the  commencement  of  the  suit,  (nid  before  the  plaintiff  had  declared  tlierein  {a),  the 
defendants  obtained  from  the  court  of  [753]  bankruptcy  for  the  lieeds  district, — being 
the  court  within  the  district  of  which  the  defendants  had  resided  or  carried  on  business 
for  six  calendar  months  next  immediately  preceding  their  suspension  of  payment  as 
aforesaid, — a  ceitificate  of  the  said  court,  certifying  that  the  .said  deed  had  been  duly 
signed  by  or  on  behalf  of  such  majority  of  the  defendants'  creditors  as  aforesaid  :  That 
the  plaintiff  was  at  the  time  of  the  making  of  the  said  deed  a  creditor  of  the  defendants 
in  respect  of  the  causes  of  action  as  to  which  that  plea  was  pleaded,  within  the  meaning 
of  the  said  statute  ;  and  that,  at  the  time  of  the  making  of  the  said  deed,  the  amoiuit 
in  that  pica  mentioned  was  a  debt  due  from  the  defendants  to  the  plaintiff'  within  the 
meaning  of  the  .said  indenture  :  That  the  plaintiff'  had  fourteen  days'  notice  of  and 
before  the  application  to  the  said  bankruptcy  court  for  the  Leeds  district  for  such 
certificate  as  aforesaid,  upon  which  application  such  certificate  was  so  obtained  as  afore- 
said :  That,  after  the  said  suspension  of  payment,  and  before  the  obtaining  of  such 
certificate  as  aforesaid,  the  plaintiff'  was  requested  by  the  defendants  to  sign  and  execute 
the  said  deed,  and  might,  if  he  would  have  done  so,  have  signed  and  executed  the 
same  as  a  party  thereto  of  the  third  part :  That  the  defendants  had,  from  the  time  of 
the  making  of  the  said  deed  hitherto,  in  all  respects  performed  and  observed  the 
covenants  in  the  said  deed  contained,  and  that  the  said  deed  of  arrangement  still 
remained  in  full  force,  and  that,  by  reason  of  the  premises,  and  by  force  of  the  said 
statute,  the  said  deed  had  become  and  was  as  effectual  and  obligatory  in  all  respects 

(a)  These  words  were  added  upon  the  argument. 
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upon  the  plaintiff  as  if  he  had  duly  signed  and  sealed  the  same  ;  and  that,  by  reason 
of  the  premises,  the  defendants  hafl  become  and  were  released  and  discharged,  in 
manner  aforesaid,  from  the  causes  of  action  in  the  declaration  mentioned. 

[754]  To  this  plea  the  defendants  demurred, — the  grounds  of  demurrer  stated  in 
the  margin  being,  "that  it  does  not  appear  by  the  plea  that  the  deed  had  actually 
been  executed  by  or  on  behalf  of  the  plaintiff,  and,  unless  it  were,  the  covenant  not 
to  sue  does  not  att;ich  ;  and  that  the  deed  set  out  in  the  plea  is  not  a  binding  deed  of 
arrangement  within  the  224th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Viet.  c.  106." 

Montague  Smith,  Q.  C.  (with  whom  was  Honyman),  in  support  of  the  demui'rer. 
The  first  objection  to  the  deed  upon  which  the  plea  is  founded  is,  that  it  contains  no 
assignment  of  the  debtors'  property,  but  leaves  it  in  their  possession,  and  liable  to 
e.xecution.  All  lies  in  covenant.  The  deed  is  in  effect  a  letter  of  licence,  enabling 
the  defendants  to  carry  on  the  business  and  get  in  the  debts,  free  from  molestation. 
It  has  been  hiid  down  in  several  cases,  that,  to  make  a  good  deed  under  the  224th 
section  of  the  Bankrupt  Act,  it  must  provide  for  the  distribution  of  the  estate  for  the 
benefit  of  all  the  creditors,  as  in  bankruptcy  :  Drew  v.  Colliiif;,  6  Exch.  670 ;  Fisher 
V.  Ikll,  12  C.  B.  363 ;  Tetky  v.  Taijhr,  1  Ellis\t  B.  .521,  .532  ;  Bloomer  v.  Darke,  2  C.  B. 
(N.  S.)  165.  The  cases  of  Macnaugld  v.  Rusnell,  1  Hurslt.  &  N.  611,  and  Irving  v.  Gray, 
;!  Hurlst.  &  N.  34,  which  will  be  relied  on  in  support  of  the  plea,  do  not  shew  that 
such  a  deed  as  this  would  be  valid.  [Williams,  J.  There  is  no  assignment  to  any- 
body here  :  and  a  duty  is  imposed  upon  the  inspectors  to  distribute  the  estate  when 
they  have  got  it.]  The  property  remains  liable  to  be  taken  by  future  creditors.  It 
is  true,  the  debtors  covenant  not  to  make  away  with  or  incumber  the  estate  without 
the  consent  of  the  inspectors  :  but  that  does  not  meet  the  difficulty.  The  clause  at 
the  end  of  the  deed  only  binds  [755]  those  who  execute  it ;  and  that  gives  rise  to 
another  objection,  viz.  inequality  of  distribution.  In  E.r  parte  JFilkcs,  5  De  Gex, 
M'N.  &  G.  418,  a  deed  of  this  sort  was  held  to  be  bad.  Lord  Justice  Knight  Bruce 
there  says  :  "  I  apprehend  that  a  deed  which  neither  is  a  deed  of  composition,  nor 
docs  to  the  extent  of  the  indebted  trader's  means,  or  so  far  as  circumstances  will  allow, 
provide  in  a  reasonable  manner  some  .satisfaction,  some  effectual  security,  or  some 
effectual  protection  for  his  creditors,  onght  not,  according  to  a  proper  view  of  the  six 
sections  (tlie  224th  and  five  following),  to  be  considered  as  coming  within  the  224th." 
And  Lord  Justice  Turner  says  :  "  I  agree  in  the  construction  which  the  courts  of  law 
have  put  upon  these  clauses,  that,  in  order  to  bring  a  deed  within  the  operation  of 
them,  the  whole  estate  must  be  given  up  to  the  creditors ;  and  I  think  it  must  be  so 
given  up  in  all  events,  and  not  in  certain  events  only,  and  in  terms  which  are  clear 
and  unequivocal,  and  not  open  to  future  dispute  and  dilliciilty."  In  Iriiiuj  v.  Gray, 
the  business  was  to  be  cairied  on  by  the  inspectors,  with  power  to  avail  themselves 
of  the  services  of  the  debtors,  who  covenanted  to  join  in  all  necessary  acts.  In 
delivering  the  judgment  of  tlie  court,  Channel!,  B.,  says:  "We  agree  that  the  trusts 
of  the  deed  must  be  such  as  to  eiuu'c  for  the  distribution  of  all  the  debtor's  estate 
and  effects  amongst  all  his  creditors.  This  court,  in  Dmv  v.  Cullius,  6  Exch.  670,  and 
the  court  of  Common  Pleas  in  Finher  v.  BtU,  12  C.  B.  363,  decided  that  a  deed  of 
arrangement  must  provide  for  a  distribution  of  all  the  trader's  estate  amongst  all  his 
creditors.  The  court  of  Exchequer  Chamber,  in  the  case  of  TeUey  v.  Taylor,  1  Ellis  & 
B.  532,  on  a  writ  of  error  brought  upon  a  decision  of  the  court  of  Queen's  Bench 
(1  P;ilis  &  B.  521),  decided  the  same.  This  question  was  afterwards  nuich  discussed 
in  the  House  [756]  of  Loids  in  the  case  of  Larpent  v.  Bihby,  5  House  of  Lords  Cases, 
481.  It  was  not,  however,  then  determined.  The  judges  who  heard  the  argument 
were  not  altogctlier  agreed  upon  this  point ;  and  the  case  was  decided  on  another 
ground.  The  court  of  Common  I'leas  has,  since  the  case  of  Larpent  v.  Bihhy,  viz.  in 
the  case  of  JUooimi-  v.  Darke,  2  C.  B.  (X.  S.)  I(i5,  held  that  a  plea  of  arrangement 
under  the  224th  section  is  not  good,  unless  it  shews  on  the  face  of  it  that  tiie  deed  is 
for  the  distribution  of  tiie  whole  of  the  del)tor's  estate,  and  enures  for  the  bcnelit  of 
the  whole  of  the  creditors.  No  part  of  the  trader's  property  is  in  terms,  or,  as  wo 
think,  by  necessary  implication,  excluded  from  the  operation  of  the  present  deed,  as 
was  the  case  in  Draw  v.  C'oWm.f  and  Tetky  v.  Taylor."  "But  the  plaintiffs'  counsel 
strongly  contended,  that,  assuming  an  equal  distril)ntion  to  be  contemplated  by 
the  deed,  and  so  far  provided  for,  the  deed  is  yet  invalid,  because  it  contains  no 
express  conveyance  or   assignment   liy   the  debtor  of   all    lh(^    debtors'    estate,   but 
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at  most  a  covenant  to  convey  or  assign  when  required  by  the  inspectors,  for  the 
breach  of  which  covenant  the  only  remedy  would  be  by  action.  This  was  the  main 
objection  urged  to  the  validity  of  the  deed.  We  are  of  opinion  that  this  objection  is 
not  well  founded,  and  that,  although  there  is  no  actual  conveyance  or  assignment  of 
the  debtor's  property,  the  deed,  if  valid  in  other  respects  as  a  deed  of  inspection,  is  not 
invalid  on  that  ground."  And,  after  going  through  the  cases,  the  learned  Baron,  speaking 
of  Ex  parte  IFilkes,  o  De  Gex,  Jkl'X.  &  G.  418,  says, — "  There  was  not  in  that  case  any  con- 
veyance or  assignment  of  the  trader's  property.  So  far,  that  and  the  present  case  are 
alike.  But  the  Lords  Justices  appear  to  have  thought  that  the  power  on  the  part  of  the 
trustees  to  take  possession  was  not  meant  by  the  deed  to  operate  in  all  events  at 
[757]  the  discretion  of  the  trustees,  but  only  in  certain  events  expressed  not  in  unequi- 
vocal, but  in  obscure  or  doubtful  terms.  Such  a  \'iew  does  not,  in  our  opinion,  attach  to 
the  deed  in  the  present  case  ;  and  we  think  the  case  of  Ex  parte  Jfilkes  is  not  an  authority 
for  the  proposition  for  which  it  was  urged  at  the  bar,  viz.  that  an  actual  conveyance 
or  assignment  is  necessary  to  give  effect  to  a  deed  of  inspection."  The  court  of 
Exchequer  there  held  that  there  need  be  no  express  conveyance  or  assignment  of 
the  debtor's  property.  But  the  inspectors  were  put  into  possession.  Here,  however, 
the  whole  scheme  is,  that  the  property  shall  be  left  in  the  possession  and  under  the 
power  of  the  debtors  themselves.  There  is  a  further  objection  here,  viz.  that  the  deed 
provides  that  an  assignment  may  be  made  if  the  inspectors  require  it, — giving  a  dis- 
cretion in  that  respect  to  the  inspectors,  and  not  to  the  creditors.  Then,  there  is  this 
further  proviso,  that,  upon  the  assignment  being  made,  the  debtors  shall  ipso  facto  be 
released  from  the  claims  of  their  creditors  :  but  it  is  only  in  the  event  of  some  delict 
on  the  part  of  the  traders  that  the  inspectors  could  call  for  the  assignment.  A  further 
objection  to  the  deed  is,  that  there  might  be  a  distribution  under  it  which  would  be 
a  preference  ;  the  debtors  covenant  not  to  give  a  preference  to  any  of  their  creditors, 
without  the  consent  of  the  inspectors.  They  could  not  by  their  act  or  consent  bind 
creditors  who  did  not  sign  the  deed.  The  next  objection  presents  a  point  of  some 
novelt}'.  There  is  no  release  by  the  non-signing  creditors :  and  the  deed  appears  to 
have  been  designedly  drawn  with  that  view.  The  interim  release  is  limited  to  those 
creditors  who  actually  execute  the  deed.  The  covenant  not  to  sue  may  or  may  not 
operate  as  a  release  according  to  the  intention  of  the  parties  :  Gihhoiis  v.  Fouillmi, 
8  C.  B.  483 ;  milis  v.  De  Castro,  4  C.  B.  (N.  S.)  216.  [758]  [Willes,  J.,  referred  to 
Tldmhlehy  y.  Barron,  .3  M.  &  W.  211,  where  it  was  held  that  a  covenant  not  to  sue 
upon  a  simple  contract  debt  for  a  limited  time  is  not  pleadable  in  bar  of  an  action  for 
such  debt.]  Ford  v.  Brecli,  11  Q.  B.  852,  also  shews  that  whether  the  deed  is  to 
operate  as  an  extinction  of  the  debt  or  a  mere  temporary  suspension  of  the  remedy, 
must  depend  upon  the  intention  of  the  parties.  The  language  of  the  clause  here  is 
substantially  the  same  as  in  the  ca.se  of  Gibbons  v.  Fouillon,  8  C.  B.  483  ;  but  the 
operation  of  the  release  is  confined  in  terms  to  the  persons  who  actually  sign  the  deed. 
Upon  principle,  therefore,  as  well  as  upon  authority,  it  is  submitted  that  this  deed  does 
not  enure  as  a  release.  The  authorities  upon  this  subject  have  recently  been  dis- 
cussed in  the  Exchequer,  in  a  case  in  which  the  court  has  taken  time  to  consider  (a). 

Mellish  (with  whom  was  Bovill,  Q.  C),  control.  In  order  to  arrive  at  a  correct 
construction  of  the  224th  and  five  subsequent  sections  of  the  12  &  13  Vict.  c.  106,  it 
is  necessary  to  bear  in  mind  what  was  the  state  of  things  at  the  time  of  the  passing 
of  that  act,  and  what  was  the  inconvenience  to  be  remedied.  One  of  the  modes  by 
which  an  embarrassed  trader  obtained  a  release,  was,  by  making  an  assignment  for  the 
general  benefit  of  his  creditors.  That,  however  was  an  act  of  bankruptcy.  Another 
mode  was,  by  a  well-known  class  of  deeds  to  wind  up  the  estate  under  inspection. 
The  main  question  here  is,  whether  that  sort  of  deed  is  within  these  pro\'isions  of  the 
statute.  It  is  impossible  for  the  court  to  hold  this  plea  to  be  bad,  without  overruling 
the  decision  of  the  Exchequer  in  Irring  v.  Gray,  3  Hurlst.  &  N.  34.  [Williams,  J. 
[759]  Irving  v.  Gray  is  expressly  in  point,  and  binding  upon  us.  Crowder,  J.  The 
matter  was  very  much  discussed  in  the  House  of  Lords  in  Larpent  v.  Bihby,  .5  House  of 
Lords  Cases,  481.]  In  that  case,  the  deed  provided  for  the  distribution  of  the  debtors' 
estate  only  amongst  those  creditors  who  executed  it.  The  deed  in  the  present  case 
is  not  obnoxious  to  that  objection.       [Cockburn,  C.  J.     In  what  respect  does  Mr. 

(a)  Siwdin  v.  Boyce,  4  Hurlst.  &  N.  391.  The  decision  turned  upon  a  totally 
different  point. 
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Smith  say  that  this  case  is  distinguishable  from  Irving  v.  Gray  ?  Smith.  The  inspectors 
there  were  to  carry  on  the  business.  It  is  true,  there  was  no  al)solute  assignment  of 
the  property  to  them  :  but  it  was  completely  and  entirely  under  their  control :  see 
the  first  and  second  clauses  of  the  deed,  'i  Huilst.  &  N.  46,  47.  Whereas,  here,  the 
property  remains  entirely  under  the  control  and  liable  to  the  debts  of  the  traders 
themselves.  Besides,  it  is  submitted  that  Irving  v.  Gray  was  not  well  decided.]  The 
defendants'  covenants  in  that  case  were  substantially  the  same  as  those  in  this  deed. 
[Cockburn,  C.  J.  Irving  v.  Gray  is  the  decision  of  a  court  of  co-ordinate  jurisdiction. 
I  am  not  prepared  to  say  that  I  should  hold  myself  bound  to  follow  a  decision  which 
I  felt  to  be  clearly  mistaken  :  but,  unless  there  be  manifest  mistake,  we  are  bound  to 
treat  the  judgment  of  another  court  with  respect,  and  to  follow  it.  But  I  must  confess 
that  Irving  v.  Gray  seems  to  me  to  have  proceeded  upon  right  grounds.  Some  other 
objections  to  this  deed  have  been  pointed  out  ;  and  to  these  3'our  attention  had  better 
be  directed.  Willes,  J.  I  see  nothing  in  this  deed  to  make  it  an  answer  to  the  plaintiff's 
claim.  It  was  not  complete  at  the  time  of  the  commencement  of  the  action  :  the  defen- 
dants cannot,  therefore,  rely  upon  the  release  clauses.  Cockburn,  C.  J.  This  arrange- 
ment by  deed  was  intended  as  a  substitute  for  the  ordinary  proceedings  in  bankruptcy. 
It  is  the  same  thing,  therefore,  as  if  the  defendants  had  become  bankrupt  pending  the 
action.  The  difficulty,  however,  is  thi.s, — [760]  bankruptcy  operates  as  a  stay  of  the 
action,  but  the  creditor  would  be  al)le  to  come  in  and  prove.  Here,  the  plaintiff,  who 
brings  his  action  before  si.x  sevenths  of  the  creditors  have  executed  the  deed,  would 
be  entirely  ousted  of  his  claim.  I  should  incline  to  say  that  the  continuing  the  action 
would  be  a  "  molestation."]  Looking  at  the  whole  of  the  deed,  the  plaintiff  would  still 
be  one  of  the  eestuis  qui  trust  who  would  be  entitled  to  share  in  the  proceeds  of  the 
estate.  The  last  clause  of  the  deed  expressly  declares  that  it  shall  be  a  deed  within 
the  •224th  and  sulisequent  clauses  of  the  Bankrupt  Law  Consolidation  Act,  1849,  and 
that,  if  there  should  be  any  direction  or  provision  therein  which  was  not  authorized  or 
allowed  by  the  said  provisions  of  the  act  to  be  inti'oduced  into  an  arrangement  there- 
under, every  such  unauthorized  provision  or  direction  should  l)e  construed  to  operate 
as  being  intended  to  bind  only  the  creditors  by  or  on  behalf  of  whom  the  said  deed 
should  he  actually  executed,  and  their  I'cspective  debts,  claims,  rights,  and  demands, 
and  should,  as  against  all  other  creditors,  be  wholly  void  and  inoperative.  Now,  it 
could  not  be  a  deed  within  the  224th  section  unless  the  right  of  participation  extended 
to  all  the  creditoi's.  [Williams,  J.,  referred  to  the  judgment  of  Maule,  J.,  in  Belshaw  v. 
Burili,  11  C.  B.  191,  and,  ol)serving  that  this  action  was  commenced  before  the  deed 
had  been  executed  by  the  required  number  of  creditoi's,  asked  what  course  the  plaintiff 
could  or  ought  to  have  adopted  when  the  deed  was  signed  by  the  six  sevenths.]  He 
.should  have  stayed  his  proceedings ;  or  he  might  have  applied  for  leave  to  discontinue 
without  costs.  The  deed  contains  two  releases,  the  first  of  which  is  conditional,  the 
second  absolute.  [Willes,  J.  The  latter  seems  to  have  been  put  in  to  avoid  the 
ditlieulty  suggested  by  the  ca.se  of  MacnuKght  v.  Ihissell,  1  Ilurlst.  &  N.  (ill.]  The 
[761]  deed  upon  the  face  of  it  shews  an  intention  to  bind  all  the  creditors,  whether 
they  execute  it  or  not ;  and  it  could  not  have  that  operation  unless  all  the  conditions 
of  the  228th  section  have  been  complied  with.  Macnmight  v.  Bussell  is  directly  in 
favour  of  the  defendants,  though  some  of  the  reasons  given  are  not  very  satisfactory. 
[Williams,  J.  The  court  held  the  deed  to  be  good,  and  the  plea  good  ;  whereas,  if  all 
the  reasoning  of  the  judges  be  good,  it  shews  that  the  plea  would  be  l)ad.  Willes,  J. 
The  plea  is  assimied  to  have  been  a  good  plea  of  composition.]  In  Irving  v.  Gray, 
3  Hurlst.  &  N.  34,  the  deed  contJiins  the  same  provisions  as  are  contained  in  the 
present  deed.  [Cockburn,  C  J.  The  legislatui'c  no  doubt  intended  that  a  d(H;d  of 
arrangement  executed  by  six  sevenths  of  the  creditors  of  the  tradei-  should  be  l)iuding 
upon  the  rest.  The  (piestion  is,  whether  this  deed  carries  out  that  iuti^itiou, — whether 
the  clause  which  provides,  that,  if  any  creditor  by  or  on  whose  Ijchalf  the  deed  should 
have  been  actually  executed  should  act  contrary  to  the  covenant  not  to  sue,  the  defen- 
dants should  be  absolutely  discharged  from  all  claims  and  demands  both  at  law  and 
in  equity  by  such  creditor,  includes  those  creditors  who  have  not  executed  the  dced.l 
In  Tahor  v.  Eilvxvrds,  4  C.  B.  (N.  S.)  1,  it  was  suggested,  that,  inasnnich  as  the  dceii 
when  executed  by  the  proper  number  was  binding  upon  all  the  creditors  as  if  they 
had  signed  the  same,  it  would  not  amount  to  a  defence  unless  it  contained  an  ah.soluto 
and  unconditional  release,  l^ooking  at  the  whole  deed,  it  is  manifest  that  it  was 
intended  to  operate  as  a  good  deed  within  the  arrangement  clauses  of  the   12  vfc  13 
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Vict.  e.  106,  aud  to  bind  all  the  creditors,  and  to  be  construed  exactly  as  if  all  had 
signed  it.  [Willes,  J.  Assume  that  the  covenant  in  question  applies  in  terms  to  the 
plaintiff  and  the  other  creditors  who  have  not  executed  the  deed, — [762]  does  not 
Tctley  V.  Taylor  and  that  class  of  cases  shew  that  you  cannot  bj'  a  deed  of  this  sort 
impose  upon  di-ssentient  creditors  something  to  which  they  would  not  be  bound  if  the 
estate  were  being  wound  up  in  bankruptcy  .']  Tetley  v.  Taylor  and  that  class  of  cases 
are  explained  by  the  judgment  of  the  court  of  Exchequer  in  Irving  v.  Gray,  3  Hurlst. 
tt  N.  90.  To  be  a  valid  deed  under  the  statute,  it  must  provide  for  distribution  as 
in  bankruptcy.  This  deed  satisfies  that  condition.  In  Ex  parte  Calvert,  27  Law  J., 
Bankruptcy,  42,  the  deed  contained  pro\-isions  v&ry  similar  to  those  of  this  deed  :  but 
the  Lords  Justices  declined  to  pronounce  any  opinion  as  to  its  validity.  At  the  close 
of  his  judgment,  however.  Lord  Justice  Turner  explains  the  decision  in  Ex  parte  JVilkes, 
5  De  Gex,  M'N.  &  G.  418.  He  says, — "The  case  Be  IFilkes  seems  to  me  to  have 
been  pushed,  in  the  argument  of  Irriiuj  v.  Gray,  far  beyond,  not  only  what  was 
intended,  but  what  was  expressed.  The  judgment  of  the  court  in  Irving  v.  Gray,  how- 
ever, takes  a  much  more  coirect  view  of  the  case.  All  that  was  meant  to  be  said 
in  it  was,  that  the  property  must  be  devoted  to  the  creditors, — not  that  it  must  be 
assigned  in  trust  for  them  "  (a). 

Honyman,  in  reply.  Throughout  the  deed,  there  is  a  marked  distinction  between 
the  covenants  which  are  to  operate  upon  the  creditors  who  actually  sign  the  deed, 
and  the  covenants  which  are  intended  to  apply  to  those  who  do  not  execute  :  and 
the  court  is  not  now  to  be  called  upon  to  put  a  construction  upon  the  deed  which  is 
manifestly  opposed  to  the  intention  of  the  parties.  The  clause  which  it  is  here  sought 
to  be  made  operati\'e  upon  the  plaintiff  was  [763]  obviously  meant  to  be  confined 
in  its  application  to  those  who  actually  executed  the  deed. 

Cur.  adv.  vult. 

Willes,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  against  the  defendants  as  acceptors  of  a  bill  of  exchange.  The 
question  before  us  arose  on  demurrer  to  the  second  plea,  which  was  founded  on  a  deed 
of  arrangement  made  by  the  defendants  with  their  creditors  (under  the  224th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1649),  which  had  not  been  signed  b\-  the 
plaintifi',  but  which  was  said  on  the  part  of  the  defendants  to  be  nevertheless  binding 
on  him  by  reason  of  its  being  executed  by  six  sevenths  in  number  and  value  of  their 
creditors. 

The  instrument  was  not  a  composition  deed  ;  but  it  contained  a  clause  by  which 
each  of  the  creditors  parties  to  or  bound  by  the  deed  covenanted  not  to  sue,  impede, 
or  molest  the  defendants ;  and  then  followed  another  clause,  to  the  effect,  that,  if  an_v 
creditor,  by  whom  or  on  whose  behalf  the  deed  should  have  been  actually  executed, 
should  act  contrary  to  that  covenant,  the  defendants  should  be  absolutely  discharged 
from  all  claims  and  demands,  both  at  law  and  in  equity,  by  such  creditor. 

This  latter  clause,  according  to  the  decision  of  this  court  in  Gibbons  v.  Vouillon, 
S  C.  B.  483,  renders  the  deed  operative  as  a  defeazance  pleadable  in  bar  to  an  action 
brought  by  a  creditor.  The  validity,  therefore,  of  the  plea  depends  on  the  question 
whether  the  clause  is  binding  or  not  on  the  plaintiff,  notwithstanding  he  did  not  execute 
the  deed.     And  we  are  of  opinion  in  the  negative. 

The  distinction  is  carefully  made  by  the  language  [764]  to  the  instrument,  between 
such  creditors  as  are  to  be  bound  by  the  deed  and  such  as  actually  execute  it.  As  to 
the  former,  the  deed  is  so  worded  that  they  do  no  more  than  covenant  not  to  sue. 
But,  as  to  the  latter,  the  bringing  an  action  is  to  amount  to  a  defeazance. 

It  was  argued,  howe\er,  on  the  pait  of  the  defendants,  that  such  a  distinction  is 
precluded  by  the  language  of  the  224th  section,  which  says  that  ever\'  such  deed  shall 
be  as  effectual  and  obligatory  in  all  respects  on  all  the  creditors  who  shall  not  have 
signed  such  deed  "  as  if  they  had  actually  signed  the  same." 

On  the  other  hand,  it  was  contended  that  the  clause  in  question  was  in  its  very 
nature  merely  personal  to  the  individual  creditors  who  chose  to  sign  the  deed,  and 
inapplicable  to  the  creditors  in  general. 

We  are  of  that  opinion.  The  expression  so  much  relied  upon  by  the  defendants  is 
used  only  to  describe  the  operation  and  eft'ect  of  the  power  given  to  the  majority  of 

(a)  At  the  suggestion  of  the  court,  Mellish  consented  to  amend  the  plea  by  intro- 
ducing the  words  at  the  bottom  of  page  752. 
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the  creditors  to  bind  the  minority,  when  the  intention  to  exercise  that  power  is 
expressed  in  apt  words,  ;ind  not  with  the  view  of  restraining  or  expanding  the  proper 
meaning  of  the  words  which  have  actually*  been  used. 

We  give  the  language  relied  upon  full  ett'eet,  by  holding  that  those  provisions  of 
the  deed  which  appear  by  the  language  used  to  have  been  intended,  b}'  the  debtor  and 
the  creditors  who  sign,  to  bind  the  dissenting  creditors,  shall  bind  them  ;  whilst  those 
which  appear  by  the  language  used  to  have  been  intended  to  bind  the  creditors  who 
"  actually  "  sigTi  only,  and  not  the  dissenting  creditors,  shall  not  bind  such  creditors. 
This  is  so  with  the  clause  in  question  :  and,  even  assuming  it  to  be  valid,  if  applicable, 
— -upon  which  we  need  not  give  an  opinion,^ — it  is  for  the  above  reasons  inapplicable, 
and  consequently  the  defence  founded  upon  it  fails. 

[765]  This  view  is  in  accordance  with  the  reasoning  of  the  court  of  Exchequer  in 
Macnaught  v.  ItusscU,  1  Hurlst.  &  N.  611,  though,  in  consequence  of  the  objection 
being  treated  in  that  case  as  an  objection  to  the  deed  only,  and  not  to  the  plea,  judg- 
ment was  there  given  for  the  defendant.  That  must,  of  course,  have  been  upon  the 
assumption,  that,  if  the  deed  was  valid,  the  plea  presented  a  defence  by  way  of 
composition  or  release,  independent  of  the  defeazance.  In  the  present  case,  however, 
our  attention  is  called  to  the  admitted  fact  that  this  plea  furnishes  no  defence  apart 
from  the  defeazance. 

Our  judgment  must,  therefore,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Hughes  and  Another,  Churchwardens  of  St.  Giles,  Cripplegate,  and  King  and 
Another,  two  of  the  Inhabitants  of  the  said  Parish,  Jjipellants ;  The  Rev. 
William  Denton,  Incumbent  of  the  Church  and  District  of  St.  Bartholomew, 
Moorfields,  in  the  City  of  London,  RnqMiuhnt.     Feb.  12th,  1859. 

[S.  C.  28  L.  J.  M.  C.  UO ;  5  Jur.  X.  S.  .575 ;  7  W.  R.  305.] 

The  church  of  St.  Baitholomew,  Moorfields, — a  church  erected  and  indowed  under  the 
provisions  of  the  2  &  3  \'ict.  c.  cvii., — was  built  within  the  limits  of  the  parish  of 
St.  Giles,  Cripplegate,  and  the  respondent  was  duly  presented  to  the  incumbency 
thereof.  By  an  order  in  council  in  1850,  pursuant  to  the  59  G.  3,  c.  13i,  s.  IG,  a 
particular  district  was  assigned  to  the  church  so  built,  within  the  parish  of  St.  Giles, 
Cripplegate,  which  was  called  "The  district  chapelry  of  Little  Moorfields,"  and 
authority  was  given  to  publish  banns  and  to  solemnize  marriages,  &c.  in  the  .said 
church,  the  fees  for  which  were  to  be  paid  to  the  incumbent.  In  1857,  the  vicar  of 
St.  Giles,  Cripplegate,  hy  a  deed,  to  which  the  Dean  and  Chapter  of  St.  I'aul's  and 
the  Bishop  of  London  were  parties, — reciting  a  local  act  of  7  G.  4,  c.  liv.,  whereby 
the  tithes  of  the  parish  of  St.  Giles,  Cripplegate,  were  extinguished,  and  in  lieu 
thereof  an  ainiuity  of  1 8001.  subject  to  the  averages  of  the  price  of  wheat,  was  secured 
to  the  vicar,  payable  (juarlerly,— ainiexed  to  the  church  of  the  district  chapelry  of 
St.  Bartholomew,  Moorfields,  one  sixth  part  of  the  annual  sum  to  wliich  he  was 
entitled  as  vicar  under  the  7  G.  4,  c.  liv.,  to  the  intent  that  the  respondent  and  his 
successors,  perpetual  curates  of  the  said  district  chapelry  of  St.  Bartholomew, 
Moorfields,  should  receive  the  one  sixth  part  thereby  annexed  : — Held,  that  the 
extinguishment  of  the  tithes  of  St.  Giles,  Cripplegate,  and  the  substitution  of  an 
annual  payment,  b}'  the  local  act,  7  G.  4,  c.  liv.,  did  not  prevent  the  legal  annexation 
of  a  portion  of  such  animal  payment,  under  the  provisions  of  the  1  ife  2  W.  4,  e.  45, 
s.  21. — Held  also,  that,  althougii  the  district  chapelry  of  St.  Bartholomew,  Little 
Moortields  had,  by  force  of  the  provisions  of  the  19  iV;  20  Vict.  c.  104,  s.  14,  l)ei:onio 
a  separateand  distinct  parish  for  ecclesiastical  purposes,  the  chinx-hof  St.  Bartholomew, 
Moorlields,  still  leniaincd  a  ciuuch  to  which  a  district  had  been  ;issigned,  kn'ally 
situate  within  the  limits  of  St.  Giles,  Cripplegate,  and  was  therefore  capai)le  of 
receiving  the  aiuiexalion  made  under  the  piovisions  of  the  1  i<!  2  W.  4,  c.  45,  s.  2L 
— The  21st  section  of  the  1  &  2  W.  4,  c.  45,  enacts  that  "  tiie  iurumi)ent  foi-  the  lime 
being"  of  the  district  church  "shall  have  all  the  same  remedies  for  recovoi'ing  and 
enforcing  payment  of  the  premises  which  shall  lie  so  annexed"  (including  tiie  ease 
of  the  ainiexation  of  a  part  of  the  vicar's  annual  revenues)  "as  the  rector  or  \icar 
for  the  time  being  of  the  rectory  or  vicarage  might  have  had,  if  such  annexation  had 
not  been  made."     And  by  the  3rd  section  of  the  local  act,  7  tl.  4,  c.  liv.,  the  vicar 
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is  impowered,  "in  case  any  quarterly  payment  of  the  annual  sum  of  18001.,  or  any 
part  thereof,  shall  be  in  arrear  and  unpaid  for  twenty-eight  days,"  to  olitain  a  warrant 
to  levy  the  same  on  the  goods  of  the  churchwardens  or  any  one  or'  more  of  the 
inhabitants  of  the  parish  : — Held,  that  the  incumbent  of  the  district  church  had  the 
like  power  of  distress  for  the  portion  of  the  annual  sum  so  annexed. 

The  following  case  was  stated  by  one  of  the  Aldermen  of  the  city  of  London,  pursuant 
to  the  "20  &  21  Vict.  c.  43,  for  the  opinion  of  the  court  of  Common  Pleas : — ■ 

[766]  By  a  public  local  and  personal  act,  7  G.  4,  c.  liv.,  intituled  "  An  act  for 
extinguishing  tithes  and  customary  payments  in  lieu  of  tithes  and  Easter  ofterings 
within  the  parish  of  St.  CTiles,  Cripplegate,  in  the  liberties  of  the  city  of  London,  and 
for  making  compensation  to  the  vicar  for  the  time  being  in  lieu  thereof,"  it  was  in  the 
preamble  recited,  "whereas  it  will  be  beneficial  to  the  inhabitants  of  the  said  parish 
that  a  certain  annual  stipend  should  from  henceforth  be  paid  to  the  vicar  of  the  said 
parish  for  the  time  being  in  lieu  and  full  satisfaction  of  all  tithes  and  payments  in  lieu 
of  tithes  within  the  said  parish,  in  manner  and  under  the  regulations  hereinafter 
mentioned." 

By  s.  1  it  is  enacted  "  that  the  churchwardens  of  the  said  parish  for  the  time  being 
shall  from  time  to  time  for  ever  hereafter  pay  or  cause  to  be  paid  to  the  vicar  for  the 
time  being  of  the  said  parish,  or  to  such  persons  as  he  shall  appoint  to  receive  the 
same,  one  clear  annual  sum  of  18001.  of  lawful  money  of  Great  Britain,  subject  to  such 
averages,  according  to  the  price  of  wheat  from  time  to  time,  as  hereinafter  mentioned, 
in  lieu,  [767]  satisfaction,  and  discharge  of  all  tithes  and  Easter  offerings,  or  payments 
in  lieu  of  tithes,  to  which  such  vicar  is  entitled  within  the  said  parish." 

By  s.  3  it  is  provided,  that,  if  the  sum  payable  to  the  vicar  is  in  arrear,  on  complaint 
by  or  on  behalf  of  the  vicar,  a  justice  of  the  peace  for  the  city  of  London  is  required 
to  grant  a  warrant  authorizing  any  pei'son  to  be  nominated  by  or  on  behalf  of  the 
vicar  to  levy  such  arrears  by  distress  and  sale  of  the  goods  and  chattels  of  the  church- 
wardens and  inhabitants  of  the  parish  who  had  been  summoned  to  answer. 

By  s.  8  it  is  provided,  to  the  end  that  the  churchwardens  may  raise  and  pay  the 
said  yearly  sum  of  18001.,  the  churchwardens  in  vestry,  or,  in  case  either  of  them 
refuse,  any  twelve  vestrymen,  once  a  year  or  oftener,  as  they  shall  see  occasion,  shall 
proceed  to  make  and  sign  a  sufficient  assessment,  to  be  called  the  church-rate,  upon  all 
persons  inhabitants  and  occupiers  of  lands,  tenements,  hereditaments,  and  premises 
within  the  said  parish,  except  the  vicar  for  the  time  being,  for  raising  the  said  annual 
sum  of  18001.  and  such  further  sum  of  money  as  shall  be  necessary  for  repairing  and 
keeping  in  repair  the  church  of  the  said  parish,  and  the  churchyard  belonging  to  the 
same,  and  for  the  payment  of  all  necessary  and  proper  salaries  and  disbursements 
relative  to  the  said  parish  church  and  churchyard. 

Section  "28  contains  a  provision  for  reviewing  the  stipend  every  ten  years,  and 
altering  it  according  to  the  average  price  of  wheat. 

Since  the  passing  of  the  act,  the  vicar  for  the  time  being  has  reeeived  the  said 
annual  sum  of  18001.  until  the  18th  of  March,  1856,  when  the  sum  was  revised  accord- 
ing to  the  price  of  wheat,  and  reduced  pursuant  to  s-  28,  to  the  annual  sum  of  1421. 
15s.  8d.,  which  is  the  annual  sum  now  payable  under  the  aforesaid  act. 

[768]  By  the  provisions  of  an  act  of  parliament,  2  &  3  Vict.  c.  cvii.,  the  Governor 
and  Company  of  the  Bank  of  England  were  impowered  to  take  down  the  church  of 
St.  Bartholomew,  Exchange.  The  parish  of  St.  Bartholomew  Exchange,  however, 
was  by  the  said  act  expressly  preserved,  and  was  united  to  the  parishes  of  St.  Margaret_ 
Lothbury  and  St.  Christoplier  le  Stocks,  the  church  of  St.  Margaret  Lothbury  being 
made  the  parish  church  of  the  three  united  parishes. 

By  the  86th  section  of  the  said  act,  the  Governor  and  Company  of  the  Bank  of 
England,  within  twenty-one  days  after  they  have  taken  possession  of  the  church  of 
St.  Bartholomew,  Exchange,  are  to  pay  to  the  Archbishop  of  Canterbury  and  the  Bishop 
of  London  a  sum  of  money  to  be  employed  by  the  said  archbishop  and  bishop  in 
purchasing  a  site  for  and  in  erecting  and  indowing  a  church  in  the  city  of  London  or 
some  parish  adjoining  thereto,  the  right  of  presenting  to  which  church  is  by  the  said 
section  vested  in  the  Queen. 

The  church  of  St.  Bartholomew,  Moorfields,  was  built  and  endowed,  and  the  Rev. 
William  Denton  has  been  presented  to  and  now  holds  the  incumbency  of  the  said  church 
under  and  by  virtue  of  the  provisions  of  the  said  act. 
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The  attention  of  the  court  is  particularly  directed  to  sections  74  to  92,  both  inclusive, 
of  the  2  &  3  Vict.  c.  cvii. 

In  the  year  1850,  an  order  in  council  was  obtained  and  published  in  the  Laiulan 
GcueUe  of  the  21st  of  June,  1850,  of  which  the  following  is  a  copj' : — 

"At  the  court  of  Buckingham  Palace,  the  19th  of  June,  1850,  present  the  (Queen's 
most  excellent  Majestj'  in  council. 

"  Whereas,  Her  Majesty's  commissioners  for  building  new  churches  have,  in  pursu- 
ance of  the  16th  section  of  an  act  passed  in  the  59th  year  of  the  reign  of  His  Majesty 
King  George  the  Third,  intituled  'An  act  to  amend  and  render  more  effectual  an  act 
passed  [769]  in  the  last  session  of  parliament  for  building  and  promoting  the  building 
of  additional  churches  in  populous  parishes,'  or  under  or  by  virtue  of  any  other  power 
or  authority  vested  in  them  by  the  church-building  acts,  duly  prepared  and  laid  before 
Her  Majesty  in  council  a  representation  bearing  date  the  14th  of  May,  1850,  in 
the  words  following,  viz. 

"' Your  Majesty's  commissioners  for  building  new  churches  beg  leave  humbly  to 
represent  to  your  Majesty,  that,  having  taken  into  consideration  all  the  circumstances 
of  the  parish  of  St.  Giles,  Cripplegate,  in  the  county  of  Middlesex,  and  within  the 
diocese  of  London,  it  appears  to  them  to  be  expedient  that  a  particular  district  should 
be  assigned  to  the  consecrated  church  of  St.  I3artholomew,  situate  in  Moor  Lane,  in 
the  .said  parish  of  St.  Giles,  Cripplegate,  under  and  by  virtue  of  the  power  or  authority 
for  this  purpose  contained  in  the  16th  section  of  an  act  passed  in  the  59  G.  3,  intituled 
an  act  to  amend  and  render  more  effectual  an  act  passed  in  the  last  session  of  parlia- 
ment for  building  and  promoting  the  building  of  additional  churches  in  populous 
parishes,  or  under  and  by  virtue  of  any  and  every  othei'  power  or  authority  in  this 
behalf  vested  in  your  Majesty's  said  commis.sioners  by  the  church-building  acts,  and 
that  such  proposed  district  should  be  called  the  district  chapelry  of  Little  Mcorfields, 
with  boundaries  as  hereinafter  mentioned. 

"  '  This  district  chapelry  of  Little  Moorfields  is  bounded  on  or  towards  the  north 
Ijy  the  parish  of  St.  Luke,  Old  Street,  on  or  towards  the  east  bj'  the  parish  of  St. 
Stephen,  Coleman  Street,  on  or  towards  the  south  by  the  said  parish  of  St.  Stephen, 
Coleman  Street,  and  on  or  towards  the  west  by  the  remaining  part  of  the  said  parish 
of  St.  Giles,  Cripplegate,  from  which  the  said  di.strict  chapelry  of  Jjittle  Moortields  is 
separated  by  a  line  passing  up  the  middle  of  Aldermanbury  Post-[770]-ern  into  Fore 
Street,  and  then  turning  north-westerly  up  the  middle  of  Fore  Street  as  far  as  Milton 
Street,  and  north-easterly  up  the  middle  of  Milton  Street  as  far  as  the  boundary  line 
of  the  .said  parish  of  St.  Ijuke,  Old  Street,  as  such  district  chapelry  is  more  particularly 
delineated  on  the  map  or  plan  hereunto  annexed,  and  theieon  coloured  pink. 

" '  Your  ^lajesty's  said  conniiissioncrs  beg  leave  further  to  represent  to  your 
Majesty  that  it  also  appears  to  them  to  be  expedient  that  banns  of  marriage  should 
lie  published,  and  that  marriages,  l)aptisms,  and  churchings,  and  also  burials,  upon  a 
burial-grouiifl  being  i)rovided  for  the  said  district  chapelry,  should  be  solemnized  and 
performed  in  the  said  church  of  St.  Bartholomew  in  Moor  Lane  aforesaid,  and  that 
the  fees  to  arise  therefrom  should  be  paid  and  l)elong  to  the  incumbent  thereof  for 
the  time  being:  that  the  consent  of  the  right  Hon  and  Right  Hev.  Charles  James, 
Lord  Bishop  of  the  said  diocese  of  London,  has  been  obtained  thereto,  as  required  by 
the  act  and  section  heieinbefore  mentioned,  in  testimony  whereof  the  said  Charles 
James,  Bishop  of  London,  has  signed  and  sealed  this  representation  : 

"  '  Your  Majesty's  said  commissioners  therefore  iiumbly  i)ray  that  j'our  Majesty 
will  be  graciously  pleased  to  take  tlie  piemiscs  itito  yoin-  Hoyal  consideration,  and  to 
make  such  order  in  respect  thereto  as  to  your  Majesty  in  your  Hoval  wi.sdom  shall 
seem  meet.' 

"  Her  Majesty  having  taken  the  said  representation,  together  with  the  niaj)  or  plan 
thereunto  annexed,  into  consideration,  was  ])lcased,  b}'  and  with  the  advice  of  Her 
privy  council,  to  approve  thereof,  and  to  order,  as  it  is  hereby  ordered,  that  the 
proposed  assignment  be  accordingly  made,  and  the  recommendation  of  the  said 
commissioners  in  respect  of  the  publication  of  banns  and  the  solemnization  of  marriages, 
baptisms,  church-[771]-ings,  and  burials,  and  the  fees  arising  tlierefrom,  be  carried 
into  efi'ect  agrccabl}'  to  the  provisions  of  the  said  acts :  and  Her  Majesty  by  and  with 
the  like  advice,  is  pleased  to  direct  that  this  order  be  forthwith  inrolled  pursuant  to 
the  said  acts,  and  registered  by  the  registrar  of  the  diocese  of  London. 

"\V.   L.   l!ATiirusT." 
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The  said  church  of  St.  Bartholomew  in  Moor  Lane,  with  the  district  assigned  to 
it,  as  stated  in  the  said  order  in  council,  is  situate  within  the  original  limits  of  the  said 
vicarage  of  St.  CTiles,  Cripplegate  ;  and  the  Tiev.  William  Denton  as  aforesaid  was  duly 
appointed  incumbent  of  the  said  church  and  district. 

The  inhabitants  of  the  district  of  St.  Bartholomew,  Moortields,  are  elected  to  and 
serve  upon  the  select  vestry  for  the  parish  of  St.  Giles,  Cripplogate  ;  and  a  considerable 
number  of  the  said  vestry  consists  of  persons  residing  within  the  district  of  St. 
Bartholomew,  ]\Ioorfields.  The  inhabitants  of  the  said  district  are  also  liable  to  pay, 
and  do  in  fact  pay,  their  share  of  a  sum  in  the  nature  of  a  rate  raised  annually  in  the 
said  parish  under  the  authority  of  the  7  G.  4,  c.  liv.,  not  only  for  the  payment  of  the 
before-mentioned  composition  to  the  vicar  in  lieu  of  tithes,  but  also  for  the  payment 
of  the  expenses  of  the  church  of  St.  Giles,  Cripplegate,  and  of  the  salaries  of  the  various 
parish  otticers  of  the  said  parish  of  St.  Giles,  Cripplegate,  and  other  expenses  mentioned 
in  the  8th  section  of  the  last-mentioned  act. 

Banns  of  matrimony  and  the  solemnization  of  marriages,  churchings,  and  baptisms, 
according  to  the  laws  and  canons  and  customs  of  the  established  church,  have  been 
since  the  said  order  in  council,  and  are,  authorized  to  be  published  and  performed  in 
the  said  consecrated  church  of  St.  Bartholomew,  Moortields  :  and  the  incumbent  of 
the  said  church  was  by  such  authority  entitled  for  his  own  benefit  to  the  entire  [772] 
fees  arising  from  the  performance  of  such  offices,  without  any  reservation  thereout : 
and  the  said  Rev.  William  Denton  has,  without  any  reservation,  always  received  the 
same  so  far  as  they  arise  from  the  performance  of  the  ceremony  of  marriage,  but  has 
never  received  any  fees  either  for  baptisms  or  for  churchings,  having  declined  to 
receive  the  same. 

By  the  95th  section  of  the  2  &  .3  Vict.  c.  107,  the  purchase-money  arising  from 
the  sale  of  a  certain  house  is  to  be  paid  to  the  governors  of  Queen  Anne's  bounty,  to 
be  by  them  invested  (until  it  can  be  conveniently  invested  in  real  property)  iu  the 
3  per  cent.  Consols,  or  3  per  cent.  Reduced  Bank-Annuities,  in  trust,  after  certain 
trusts  which  have  long  expired,  to  pay  the  dividends  to  the  minister  of  the  new  church 
contemplated  by  the  act  to  be  erected  as  aforesaid. 

Pursuant  to  this  section,  a  sum  of  99341.  14s.  4d.  has  been  invested  by  the 
goveruois  of  Queen  Anne's  bounty  in  the  3  per  cent.  Reduced  Bank  Annuities  upon 
the  trusts  stated  in  the  above-mentioned  section  ;  and  the  dividends  from  the  same, 
amounting  to  the  clear  annual  sum  of  2981.  Os.  Sd.,  have  been  for  several  years,  and 
are  now,  annually  payable  to  and  received  by  the  said  Rev.  William  Denton  as  minister 
of  the  district  church  of  St.  Bartholomew,  Moorfields,  which  is  the  new  church 
contemplated  by  the  act  to  be  erected. 

The  surplice-fees  payable  to  the  said  Rev.  William  Denton,  and  paid  to  him,  have 
exceeded  the  sura  of  151.,  and  not  exceeded  the  sum  of  201.,  during  each  of  the  years 
1855,  1856,  and  1857. 

The  said  Rev.  William  Denton  has  engaged  a  curate  deeming  his  services  necessary 
for  the  district,  of  which  the  population  is  between  4500  and  5000,  and  pays  him 
annually  the  salary  of  1301.  per  annum.  He  also  pays  voluntarily  various  other  sums 
annually  towards  the  expenses  of  the  church  service,  amounting  in  all  to  the  sum  of 
981.  a  year. 

[773]  On  the  25th  of  May,  1857,  an  indenture  was  made  and  executed  by  the 
respective  parties  described  as  parties  thereto,  in  the  words  following : — 

"This  indenture,  made  the  25th  day  of  May,  1857,  between  the  Rev.  Philip  Parker 
Gilbert,  clerk,  il.A.,  vicar  of  the  parish  church  of  St.  Giles,  Cripplegate,  in  the  city 
and  diocese  of  London,  of  the  first  part,  the  very  Rev.  Henry  Hart  Milman,  D.D., 
dean  of  the  cathedral  church  of  St.  Paul  in  London,  and  the  chapter  of  the  same 
church,  patrons  of  the  said  vicarage,  of  the  second  part,  the  Rt.  Hon.  and  Rt.  Rev. 
Archibald  Campbell,  Lord  Bishop  of  London,  of  the  third  part,  and  the  Rev.  WilUam 
Denton,  clerk,  ^l.A.,  incumbent  of  the  perpetual  curacy  of  the  district  chapelry  of  St. 
Bartholomew,  ^loorfields  (a  church  within  the  limits  of  the  said  vicarage  of  Cripple- 
gate), of  the  fourth  pait :  Whereas,  by  an  act  of  parliament  made  and  passed  in  the 
seventh  year  of  the  reign  of  His  Majesty  King  George  the  Fourth,  and  intituled  '  An 
act  for  extinguishing  tithes  and  customary  payments  in  lieu  of  tithes  and  Easter 
offerings  within  the  parish  of  St.  Giles,  Cripplegate,  in  the  liberties  of  the  city  of 
London,  and  for  making  compensation  to  the  vicar  for  the  time  being  in  lieu  thereof,' 
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it  was,  among  other  things,  enacted  that  the  churchwardens  of  the  said  parish  for  the 
time  being  should  from  time  to  time  for  ever  thereafter  pa\'  or  cause  to  be  paid  to  the 
vicar  for  the  time  being  of  the  said  parish,  or  to  such  person  as  he  should  appoint  to 
receive  the  same,  one  clear  annual  sum  of  18001.  of  lawful  money  of  Great  Britain, 
subject  to  such  averages  according  to  the  price  of  wheat  from  time  to  time  as  therein- 
after mentioned,  in  lieu,  satisfaction,  and  discharge  of  all  tithes  and  Easter  offerings, 
or  payments  in  lieu  of  tithes,  to  which  such  vicar  was  entitled  within  the  said  parish, 
which  said  clear  annual  sum  of  18001.  should  be  paid  by  four  quarterly  pay-[774]- 
ments,  on  the  25th  of  March,  the  24th  of  June,  the  29th  of  September,  and  the  25th 
of  December  in  every  year;  and  that  the  same  annual  sum  of  18001.  should  be  free 
and  clear  from  all  deductions,  and  exempt  from  all  taxes,  rates,  and  assessments 
whatsoever,  parliamentary  or  otherwise :  And  whereas  the  said  Philip  Parker  Gilbert 
is  desirous  of  charging  the  said  vicarage  of  St.  Giles,  Cripplegate,  for  the  benefit  and 
support  of  the  church  of  the  said  district  chapelry  of  St.  Bartholomew,  Moorfields,  to 
the  extent  and  manner  hereinafter  mentioned  :  Now  this  indenture  witnesseth,  that, 
in  pursuance  and  exercise  of  the  power  in  this  behalf  given  or  created  by  an  act  of 
parliament  made  and  passed  in  the  1st  and  2nd  years  of  the  reign  of  His  late  Majesty 
King  William  the  Fourth,  intituled  'An  act  to  extend  the  provisions  of  an  act  passed 
in  the  2!Jth  year  of  the  leign  of  His  Majesty  King  Charles  the  2nd,  intituled  An  act 
for  confirming  and  perpetuating  augmentations  made  by  ecclesiastical  persons  to  small 
vicarages  and  curacies,  and  for  other  purposes,' and  of  every  othei'  power  enabling  him 
in  anywise  in  this  behalf,  the  said  Philip  Parker  Gilbert,  with  the  consent  of  the  said 
Archibald  Campbell,  Lord  Bishop  of  London  (as  the  bishop  in  whose  diocese  the  said 
vicarage  of  St.  Giles,  Cripplegate,  is  situate),  and  of  the  .said  dean  and  chapter  of  St. 
Paul's  (as  pati'on  of  the  said  vicarage),  testified  by  their  I'cspectively  executing  these 
presents,  doth  hereby,  from  and  after  the  24th  day  of  June  next,  for  ever  annex  unto 
the  church  of  the  said  district  chapelry  of  St.  Bartholomew,  Moorfields,  one  equal 
sixth  part  of  the  said  ainuial  sum  of  18001.,  or  of  such  other  sum  as  shall  from  time  to 
time  be  payable  to  the  vicar  for  the  time  being  of  the  said  church  of  St.  Giles,  Cripple- 
gate, by  virtue  of  the  said  act  of  His  Majesty  King  George  the  4th,  to  the  intent  that 
the  said  William  Denton  and  his  successors,  per-[7'75]-pctual  curates  of  the  said  district 
chapelry  of  St.  Bartholomew,  Moorfields,  maj',  from  and  after  the  24th  of  June  next, 
receive  and  enjoy  the  said  one  sixth  part  expressed  to  be  hereby  annexed  to  the  church 
of  the  said  distiict  chapelry,  and  may  have  and  exercise  all  the  same  remedies  for 
recovering  and  enforcing  payment  thereof  as  the  .said  Philip  Parker  (irilbert  and  his 
successors,  vicars  of  the  church  of  St.  Giles,  Cripplegate,  aforesaid,  might  have  had  if 
these  presents  had  not  been  made  :  And  the  said  Philip  Parker  Gilbert  doth  hereby- 
declare  that  it  is  intended  that  these  presents  .shall  be  forthwith  deposited  in  the 
registry  of  the  diocese  of  London  aforesaid,  conformably  with  the  provisions  in  that 
behalf  contained  in  the  said  act  of  His  late  Majesty  King  William  the  Fourth.  In 
witness  whereof  the  said  dean  and  chapter  in  their  cha])ter-house  have  caused  their 
common  seal  to  be  affixed,  the  said  Aichibald  Campbell,  Ijord  Bishop  of  London,  hath 
set  his  hand  and  caused  his  epi.scopal  seal  to  be  affixed,  and  the  said  other  parties 
hereto  have  set  their  hands  and  seals,  the  day  and  year  first  above  written." 

(Signed  and  sealed.) 

This  indenture  was  made  without  any  notice  to  or  consent  from  the  present 
churchwardens  or  other  the  inhabitants  of  the  said  parish  of  St.  (jiles,  Cripplegate. 

Since  the  making  of  the  said  indenture,  two  quarterly  portions  of  the  said  annual 
sum  have  become  due,  viz.  at  Michaelmas  and  Cluistmas,  1857. 

The  Rev.  William  Denton  has  demanded  of  the  churchwardens  of  the  .said  parish 
one  sixth  pait  of  such  i|Uartcil.v  |)orlions  as  lieingdue  to  him  under  the  said  indenture. 
The  said  clnu'chwaT-dens  have  not  paid  the  same  to  him  ;  and  the  said  one  sixtii  i).nt 
of  such  (|uarlcrly  portions  was  more  than  twenty-eight  days  in  arre.ar  at  the  time  nf 
the  complaint  hercinafti^i-  mentionc^d.  The  said  vicar  of  St.  (iilcs,  Cripplegate,  [776] 
has  not  demanded  the  said  one-sixth  part  to  lie  paid  to  him  or  to  the  .said  Rev. 
William  Denton,  and  has  declined  to  interfere  in  the  matter  in  any  way.  There  is 
one  churchwarden  aninially  appointed  for  the  parish  or  district  belonging  to  the 
church  of  St.  Bartholomew,  Moorfields. 

On  the  25th  of  February,  1858,  the  said  Rev.  William  Denton  appeared  in  person 
before  one  of  Her  Majesty's   justices  of   the  peace  for  the  city  of  London,  at  the 
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Guildhall  of  the  said  city,  and  complained  that  the  said  two  quarterly  portions  of  the 
sum  so  annexed  as  aforesaid  were  in  arrear  and  unpaid,  and  prayed  that  William 
Nightingale  Hughes  and  John  Nind,  the  two  churchwardens  for  the  time  being  of 
the  said  parish  of  St.  Giles,  Cripplegate,  and  William  King  and  George  Cuthbert,  two 
of  the  inhabitants  of  the  same  parish,  might  be  summoned  to  answer  the  premises ; 
and  thereupon  the  said  justice  granted  a  summons  in  due  form,  which  was  served  on 
the  said  churchwardens  and  inhabitants  by  a  person  nominated  on  Ijehalf  of  the  said 
Kev.  William  Denton. 

The  said  complaint,  on  the  1st  of  March,  1858,  came  on  to  be  heard  before  Mr. 
Alderman  Humphery,  at  the  Guildhall  of  the  city  of  London  ;  and  the  said  Rev. 
William  Denton  and  the  said  churchwardens  and  inhabitants  then  attended  before 
him,  with  their  respective  counsel  and  attorneys,  and  the  above-mentioned  facts  were 
then  proved  or  admitted. 

On  behalf  of  the  applicant,  it  was  urged,  that,  liy  \'irtue  of  the  order  in  counsel, 
the  church  of  St.  Bartholomew,  Moorfields,  was  a  district  church  or  chapel,  and  had 
a  district  assigned  to  it ;  that,  consequenth',  the  indenture  annexing  to  the  said 
church  one  sixth  part  of  the  annual  sum  payable  to  the  vicar  of  St.  Giles,  Cripplegate, 
was  valid  under  the  statute,  1  &  2  W.  4,  c.  45,  s.  21 ;  and  that,  by  virtue  of  the 
indenture  and  [777]  the  last-named  statute,  a  justice  of  the  peace  for  the  city  of 
London  was  authorized  and  required,  on  the  application  of  the  said  Rev.  William 
Denton,  to  grant  a  warrant  to  levj-  the  arrears  of  the  one  sixth  portion  of  the  said 
annual  sum  so  annexed  as  aforesaid,  if  for  more  than  twenty-eight  days  unpaid  to  the 
said  Rev.  William  Denton,  by  distress  and  sale  of  the  goods  of  the  churchwai-dens 
of  St.  Giles,  Ciipplegate,  and  other  inhabitants  of  the  same  parish,  as  he  would  ha\e 
been  required  to  do  on  the  application  of  the  said  vicar,  had  the  deed  of  annexation 
not  been  made. 

For  the  defendants  it  was  contended,  that,  by  the  statute  19  &  20  Vict.  c.  104, 
the  district  to  which  the  church  of  St.  Bartholomew,  Moorfields,  belonged,  had  at  the 
time  of  the  executing  the  indenture  become  a  separate  and  distinct  parish  for  ecclesi- 
astical purposes,  and  consequently  was  incapable  of  receiving  an  ainiexatiou  of  tithes 
or  other  revenue  under  the  statute  1  &  2  W.  4,  c.  4.5,  s.  21, — secondly,  that,  without 
reference  to  the  statute  19  &  20  Vict.  c.  104,  the  statute  1  &  2  W.  4,  c.  45,  did  not 
make  the  indenture  ^■alid  so  as  to  annex  the  one  sixth  part  of  the  annual  sum  pay- 
able to  the  vicar  of  St.  Giles,  Cripplegate,  to  the  district  church  of  St.  Bartholomew, 
Moorfields, — thirdly,  that,  assuming  that  the  indenture  was  valid  so  as  to  annex  the 
said  one  sixth  part  to  the  said  district  church,  the  incumbent  of  the  said  district 
church  had  not  any  summary  power  of  recovering  the  arrears  ;  and  a  justice  of  the 
city  of  London  was  not  authorized  to  grant  his  warrant  to  levy  the  same  on  the  goods 
of  the  said  churchwardens  and  inhabitants. 

The  alderman  took  time  to  consider  the  case  :  and,  on  the  3rd  of  March,  1858, 
he  gave  his  decision,  and  stated  his  opinion  as  follows,  viz.  "  I  was  of  opinion  that  the 
church  of  the  district  chapelry  of  St.  Bartholomew  was  a  chapel  having  a  district 
assigned  to  it,  within  the  meaning  of  the  21st  section  of  the  1  &  2  [778]  W.  4,  c.  45, 
and  that  therefore  the  deed  which  had  been  executed  by  the  vicar,  dated  the  25th 
of  Ma}%  1857,  was  a  valid  deed,  and  made  in  conformity  with  the  provisions  of  that 
section  of  the  act  of  parliament.  I  was  also  of  opinion  that  I  was  enabled,  under  the 
powers  vested  in  me  by  the  7  G.  4,  c.  liv.,  ss.  1  and  o,  to  direct  a  warrant  authorizing 
the  recovery  of  the  arrears  claimed  by  the  Rev.  William  Denton,  the  incumbent. 
I  was  also  of  opinion  that  the  district  assigned  to  the  church  of  St.  Bartholomew  was 
not  a  separate  and  distinct  parish,  and  that  it  was  not  separated  from  the  parish  of 
St.  Giles,  Cripplegate.  And  I  considered,  therefore,  that  the  vicar  legally  exercised 
the  power  vested  in  him,  notwithstanding  the  provisions  in  the  14th  and  15th  sections 
of  the  19  &  20  Vict.  c.  104."  And  he  thereupon  granted  his  warrant  to  levy  the  said 
arrears  on  the  goods  of  the  said  churchwardens  and  inhabitants. 

F.  Russell,  for  the  appellants,  submitted, — that  the  deed  of  annexation  was  not 
valid  in  law  ;  that,  by  the  statute  of  19  &  20  Vict.  c.  104,  the  district  assigned  to  the 
church  of  St.  Bartholomew  had  at  the  time  of  executing  the  said  deed  become  a 
separate  and  distinct  pn-ish  for  ecclesiastical  purposes;  consequently,  that  the  said 
chuich  had  ceased  to  lie  a  church  or  chapel  capable  of  receiving  an  ainiexation  of  tithe 
or  other  revenue  under  the  statute  1  &  2  W.  4,  c.  45,  s.  21 ;  that,  without  reference 
to  the  statute  19  &  20  Vict.  c.  104,  the  statute  1  &  2  W.  4,  c.  45,  did  not  impower 
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the  said  vicar  of  St.  Giles,  Cripplegate,  to  annex  to  the  said  church  of  St.  Bartholomew 
the  one  si.xth  part  of  the  annual  sura  payalile  to  him  under  the  said  first^recited  local 
act ;  and  that  the  justice  was  not  authorized,  on  the  application  of  the  ineumltent 
of  the  said  church,  to  grant  a  warrant  to  levy  any  arrears  of  the  said  one  si.vth  [779] 
part  so  assumed  to  be  annexed  as  aforesaid,  hy  distress  and  sale  of  the  goods  of  the 
churchwardens  or  other  inhabitants  of  the  said  parish  of  St.  Giles,  Cripplegate. 

Coleridge,  for  the  respondent,  contended,  that,  bv  the  operation  of  the  59  G.  3, 
c.  r.U,  s.  16,  .58  G.  3,  c.  4.5,  s.  16,  and  1  &  2  W.  4,  c.  45,  s.  21,  the  Rev.  P.  P.  Gilbert 
had  power  to  annex  to  the  district  church  or  chapel  of  St.  Bartholomew,  Moorfields, 
a  portion  of  the  annual  revenue  belonging  to  the  vicarage  of  St.  Giles,  Cripplegate  ; 
that  the  power  was  not  taken  away  by  the  operation  of  the  19  &  20  Vict.  c.  104; 
that,  consequently,  the  deed  of  annexation  was  valid  in  law ;  and  that  the  justice  was 
therefore  authorized  in  granting  his  warrant  according  to  the  powers  given  him  by 
the  Cripplegate  Act,  7  G.  4,  c.  liv.,  s.  3. 

Cur.  adv.  vult. 

Chowder,  J.,  now  delivered  the  judgment  of  the  court : — • 

This  was  an  appeal  against  the  decision  of  a  magistrate,  whereby  a  warrant  was 
granted  to  the  respondent  to  levy  the  arrears  claimed  by  him  under  and  by  virtue 
of  a  deed  of  the  25th  of  May,  1857,  on  the  goods  of  the  appellants.  The  respondent 
was  the  incumbent  of  the  church  of  St.  Bartholomew,  Moorfields ;  and  the  appellants 
were  the  churchwardens  of  the  parish  of  St.  Giles,  Cripplegate. 

The  church  was  built  and  indowed  under  the  provisions  of  the  2  &  3  Vict.  c.  107  ; 
by  the  86th  section  of  which,  the  governor  and  company  of  the  Bank  of  England 
■were  authorized  to  take  down  the  old  church  of  St.  Bartholomew,  Exchange,  and,  in 
consideration  of  the  site  and  the  matei'ials,  to  pny  a  certain  sum  of  money  to  the 
Archbishop  of  Canterbury,  and  the  Bishop  of  London,  which  should  be  employed  by 
them  in  pur-[780]-chasing  a  site  for  and  erecting  and  indowing  a  church  in  the 
city  of  London,  or  some  parish  adjoining  thereto.  The  church  was  built  within  the 
limits  of  St.  Giles,  Cripplegate,  and  the  respondent  was  duly  presented  to  the 
incumbency  thereof. 

By  an  order  in  council  obUiined  in  the  year  1850,  in  pursuance  of  the  provisions 
of  the  59  (t.  3,  c.  54,  s.  16,  a  particular  district  was  assigned  to  the  said  church 
within  the  parish  of  St.  Giles,  Cripplegate,  and  called  "  The  District  Cliapelry  of  Little 
Moorfields ; "  and  by  the  same  order  in  council  authority  was  given  to  publish  baiuis 
of  marriage,  and  to  solemnize  marriages,  baptisms,  and  churchings  and  burials  in  the 
said  chuich  ;  the  fees  for  which  were  to  be  paid  to  the  incunilient.  From  the  date  of 
the  order  in  council,  marriages,  baptisms,  and  churchings  have  been  solemnized  in 
the  said  church  accordingly. 

The  deed  of  the  25th  of  May,  1857,  was  an  indenture  made  lietween  the  Rev. 
Philip  Parker  Gilbert,  vicar  of  the  parish  of  St.  Giles,  Cripplegate,  in  the  diocese  of 
London,  of  the  first  part,  the  dean  anrl  chapter  of  St.  I'aul's  of  the  second  part,  the 
Bishop  of  liondon  of  the  third  part,  and  the  respondent  of  the  fourth  part, — reciting 
a  local  act  of  7  G.  4,  c.  liv.,  whereby  the  tithes  of  the  said  parish  were  extinguished, 
and  in  lieu  thereof  an  aniuiity  of  18001.,  subject  to  the  averages  of  the  price  of  wheat, 
was  secured  to  the  vicar,  payable  quarterly'.  It  was  then  witnessed  by  the  said  deed, 
that,  in  pursuance  of  the  power  given  by  the  1  &  2  W.  4,  c.  45,  s.  21,  the  vicar  did 
thereby  annex  to  the  church  of  the  District  Chapelry  of  St.  Bartholomew,  Moorfields, 
one  sixth  part  of  the  annual  sum  to  which  he  was  entitled  as  vicar  of  the  parish  of 
Cri])plcgate  under  the  7  G.  4,  c.  liv.,  to  the  intent  that  the  respondent  and  his 
successors,  pcipctual  curates  of  the  said  District  Chapelry  of  St.  Bart  holt  unew, 
Moorfields,  should  re-[781]-ceive  the  one  sixth  pait  therein'  annexed.  Two  (juartors 
of  the  respondent's  annuity  being  in  arrcar,  and  the  churchwdrdens  having  on  demand 
refused  payment,  an  application  was  made  to  a  justice  of  the  ])eace  at  Guildhall,  who 
granted  a  wari'ant  to  levy  the  said  arrears. 

The  a[)]iellants  contended  before  the  magistrate,  and  have  argucil  before  us,  that 
the  deed  of  ainiexation  wa.s  invalifl  ;  and  that,  even  if  it  were  valid,  the  magistrate 
could  not  legally  i.ssue  a  warrant  to  levy  the  arrears  against  the  ap])ellants.  It  was 
argued  that  the  deed  was  invalid  on  two  grounds,— first,  because  the  1  it  2  W.  4,  c.  45, 
s.  21,  which  authorizes  vicars  to  annex  a  portion  of  their  tithes,  did  not  impowcr  the 
vicar  to  ainiex  the  one  sixth  part  of  the  annual  p.ayment  in  lieu  of  tithes  secured  to 
him  by  the  local  act   7  (4.  4,  c.   liv.,  recited  in  the  deed, — and,  secondl}',  because, 
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supposing  such  power  to  exist,  it  could  not  be  legally  exercised  in  reference  to  the 
chLuch  of  St.  Bartholomew,  Moorfields,  since  the  passing  of  the  19  iV;  :20  Vict.  c.  10-1, 
as  by  that  act  the  District  Chapelry  of  St.  Bartholomew,  Moorfields,  had,  it  was 
said,  become  a  separate  and  distinct  parish,  and,  as  such,  incapable  of  receiving 
an  annexation  of  tithes  or  other  revenues  under  the  provisions  of  the  1  &  2  W.  4, 
c.  45,  s.  21. 

On  the  first  point,  we  are  clearly  of  opinion  that  the  extinguishment  of  the  tithes 
of  St.  Giles,  Cripplegate,  and  the  substitution  of  an  annual  payment  by  the  local  act 
of  7  G.  4,  c.  liv.,  did  not  prevent  the  legal  annexation  of  a  portion  of  such  annual 
payment  by  the  vicar.  It  is  expressly  included  by  the  words  of  the  21st  sections  of 
the  1  &  2  AV.  4,  c.  45,  which  authorize  the  annexation  of  "  any  part  or  parts  of  the 
tithes  or  other  annual  revenues  belonging  to  such  rectory  or  vicarage."  We  think,  there- 
fore, that  the  vicar  was  authorized  to  aiine.x  one  sixth  part  of  the  annual  payment 
which  he  received  in  lieu  of  tithes. 

[782]  On  the  second  point,  it  was  contended  by  the  appellants'  counsel  that  the 
power  of  annexation  was  applicable  only  to  the  church  of  a  district  chapelry,  and  not 
to  the  church  of  a  separate  and  distinct  parish  ;  and  that,  although  by  the  order  in 
council  of  1850  (to  which  no  exception  was  taken),  a  district  was  assigned  to  the 
church  of  St.  Bartholomew,  Moorfields,  within  the  meaning  of  the  21st  section  of  the 
1  &  2  W.  4,  c.  45  ;  yet  that,  as  banns  of  marriage  were  pulilished,  and  marriages, 
ehurehings,  and  baptisms  were  solemnized  in  it  before  the  passing  of  the  19  &  20 
Vict.  c.  104,  the  District  Chapelry  of  St.  Bartholomew,  Moorfields,  became  thenceforth, 
by  the  express  language  of  the  14th  section,  a  distinct  and  separate  parish,  and  so 
was  incapable  of  receiving  any  aiuiexation  under  the  provisions  of  the  1  &  2  W.  4, 
c.  45,  s.  21. 

On  the  part  of  the  respondent  it  was  answered,  that,  as  there  had  been  a  district 
assigned  to  the  church  of  St.  Bartholomew,  Moorfields,  within  the  limits  of  the  parish 
of  St.  Giles,  Cripplegate,  and  as,  consequently,  the  respondent  was  the  incumbent  of 
a  church  of  a  district  chapelry,  the  19  &  20  Vict,  could  not  operate  to  deprive  such 
church  of  its  distinctive  character,  or  to  disentitle  it  to  a  benefit  which  up  to  the  time 
of  the  passing  of  that  act  it  might  clearly  have  received. 

It  is  enacted  by  the  1  &  2  W.  4,  c.  45,  s.  21,  "that  it  shall  be  lawful  for  any 
rector  or  vicar  for  the  time  being,  of  any  rectory  or  vicarage,  by  a  deed  duly  executed 
by  him,  to  annex  to  any  chapel  of  ease  or  parochial  chapel,  or  to  any  chapel  having 
a  district  assigned  thereto,  whether  already  built  or  hereafter  to  be  built  (such  chapel 
of  ease  or  othei'  chapel  or  church  with  the  district  or  place  to  which  the  same  belongs, 
being  situate  within  the  limits,  or  within  the  original  limits,  of  the  said  rectory  or 
vicarage)  any  part  or  parts  of  the  tithes,"  &c.  It  seems  quite  clear,  therefore,  that, 
[783]  after  the  order  in  council  of  1850,  and  down  to  the  time  of  the  passing  of  the 
act  of  19  &  20  Vict.  c.  104,  an  annexation  might  have  been  legally  made  by  the  vicar 
of  St.  Giles,  Cripplegate,  of  part  of  his  annual  revenues  to  the  church  of  St.  Bartholomew, 
Moorfields,  to  which  a  district  had  been  assigned,  situate  within  the  original  limits  of 
the  vicarage.  The  19  &  20  Vict.  c.  104,  s.  14,  enacted,  "that,  whensoever  or  as  soon 
as  banns  of  matrimony  and  the  solemnization  of  marriages,  ehurehings,  and  baptisms, 
according  to  the  laws  and  canons  expressed  in  this  realm,  are  authorized  to  be  published 
and  performed  in  any  consecrated  church  or  chapel  to  which  a  district  shall  belong, 
such  district  not  being  at  the  time  of  the  passing  of  this  act,  a  separate  and  distinct 
parish  for  ecclesiastical  purposes,  and  the  incumbent  of  which  is  by  such  authority 
entitled  for  his  own  benefit  to  the  entire  fees  arising  from  the  performance  of  such 
office  without  any  reservation  thereout,  such  district  or  place  shall  become  and  be 
a  separate  and  distinct  parish  for  ecclesiastical  purposes,  such  as  is  contemplated  in 
the  loth  section  of  the  first-recited  act,  G  &  7  Vict.  c.  37,  and  the  church  or  chapel 
of  such  district  shall  be  the  church  of  such  parish."  And  by  the  15th  section  of  the 
6  &  7  Vict.  c.  37,  such  district  shall  be  and  be  deemed  to  be  a  new  parish  for 
ecclesiastical  purposes,  and  shall  be  known  as  such  by  the  name  of  the  new  parish  of 
,  instead  of  the  district  of  ,  according  to  the  name  so  as  aforesaid 

fixed  for  such  disti  ict ;  and  such  church  or  chapel  shall  become  and  be  the  church  of  such 
new  parish  accordingly."  AVe  think  that  the  district  chapeby  of  St.  Bartholomew, 
Moorfields,  falls  within  the  provisions  of  the  19  &  20  Vict.  c.  104,  s.  14,  and  has 
become  since  the  passing  of  that  act  a  separate  and  distinct  parish  for  ecclesiastical 
purposes.     But  we  do  not  find  anything  in  that  act  indicating  the  in-[784]tention  of 
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the  legislature  to  alter  the  nature  and  character  of  district  churches,  otherwise  than 
for  ecclesiastical  purposes. 

The  church  of  .St.  J5artliolorae\v,  .Muorlields,  is  still  a  church  to  which  a  district 
has  been  assigned,  locally  situate  within  the  limits  of  St.  IJilcs,  Gripplegate,  and  is 
therefore  capable  of  receiving  the  annexation  made  under  the  provisions  of  1  &  2 
AV.  4,  c.  45,  s.  21.  Although  for  ecclesiastical  purposes  it  has  become  a  new  parish,  it 
remains  a  district  chapelry  for  all  other  purposes. 

We  think,  therefore,  that  the  deed  of  annexation  is  a  good  and  valid  deed. 

The  next  point  made  by  the  appellants  was,  that,  assuming  the  validity  of  the 
deed,  the  warrant  to  levy  the  arrears  due  to  the  respondent  could  not  legally  be  granted 
by  the  magistrate.  The  respondent  grounds  his  right  to  this  wan-ant  upon  the  21st 
section  of  the  1  &  2  AV.  4,  c.  45,  in  connection  with  the  local  act  of  7  G.  4,  c.  liv. 

The  21st  section  of  the  1  i\;  2  W.  4,  c.  45,  enacts  "that  the  incumbent  for  the 
time  being"  (of  the  district  church)  "shall  have  all  the  same  remedies  for  recovering 
and  enforcing  payment  of  the  premises  which  shall  be  so  annexed  "  (including  the  case 
of  the  ainiexation  of  a  part  of  the  vicar's  ainiual  revenues)  "as  the  rector  or  vicar  for 
the  time  being  of  the  rectory  or  vicarage  might  have  had,  if  such  annexation  had  not 
been  made."  And  by  the  3rd  section  of  the  7  G.  4,  c.  liv.,  it  is  enacted,  "that,  in  case 
any  (juarterly  payment  of  the  animal  sum  of  18001.,  or  any  part  thereof,  shall  be  in 
arrear  and  unpaid  for  twenty-eight  days,  it  shall  be  lawful  for  one  of  Her  Majesty's 
justices  of  the  peace  of  the  city  of  London,  on  complaint  of  the  vicar,  to  summon  the 
churchwardens  and  any  one  or  more  inhabitants  of  the  parish  to  the  number  of  thirtv, 
[785]  to  lie  nominatecl  l)y  the  vicar,  to  appear  before  him  and  pa\'  the  arrears :  and 
if,  on  appeai'ing,  they  do  not  prove  payment  of  the  arrears,  to  grant  a  warrant  to  levy 
them  of  the  goods  and  chattels  of  the  parties  summoned,  and  appearing."  And  it  is 
further  provided  that  the  like  proceedings  may  be  I'esorted  to  if  the  whole  of  the 
ari'ears  and  the  expenses  are  not  levied  on  the  first  occasion  ;  and  so  from  time  to 
time  until  the  whole  be  paid. 

On  the  part  of  the  appellants,  it  was  argued  that  this  section  was  of  a  ^ery  harsh 
and  stringent  character,  and  did  not  apply  to  a  case  where  the  vicar  had  parted  with 
a  portion  of  the  annual  sum  granted  to  him.  Bnt,  as  the  vicar  by  this  section  has 
power  to  obtain  a  warrant  "where  any  quarterly  payment,  or  any  part  thereof,  shall 
be  in  arrear;"  and  as  by  this  statute  1  it  2  \V.  4,  c.  45,  s.  21,  the  grantee  in  all  cases 
of  annexation  has  the  same  powers  and  remedies  as  the  vicar  himself  would  have  had 
before  annexation,  we  think  that  the  warrant  was  rightly  granted  in  this  case. 

The  appeal,  therefore,  nmst  be  dismissed  with  costs. 

Appeal  dismissed  accordingly. 

[786]    Greenough  v.  Joseph  Eccles,  Alexander  Eccles,  and  Edwakd  Ecci.es. 

Feb.  12th,  1859. 

[S.  C.  28  L.  J.  C.  r.  IGO ;  5  Jur.  N.  S.  7GG.     Applied,  Ilicc  v.  Howard, 
188G,  in  Q.  B.  D.  GS4.] 

A  witness  whose  testimony  turns  out  to  be  unfavorable  to  the  party  calling  him  is 
not  therefore  an  "adverse  "  witness  within  the  meaning  of  the  22nd  section  of  the 
Common  Law  Procedure  Act,  1854. — To  make  him  an  "adverse  witness,"  so  as  to 
entitle  the  party  calling  him  to  contradict  him  by  other  evidence  shewing  that  he 
has  made  at  other  times  a  statonient  inconsistent  with  his  present  teslimonv,  ho 
must  in  the  opinion  of  the  presiding  judge  be  adverse  in  the  sense  of  shewing  a 
hostile  mind. — Scmblc,  that,  whether  adverse  or  not,  is  for  the  judge  and  not  for 
the  court  to  determine. 

This  was  an  action  by  indor.sees  against  the  drawers  of  two  bills  of  exchange. 
The  first  count  was  upon  a  bill  for  8U0l.  drawn  by  the  defendants  on  the  27th  of  Ajjril, 
1857,  upon,  and  accepted  by,  Messrs.  Kastham,  Biothers,  payable  three  months  after 
date,  and  indorsed  by  the  defendants  to  one  John  Gadnian,  and  by  Cadman  to  the 
plaintiff.  The  second  was  upon  a  bill  for  2801.  drawn  by  the  defendants  on  the  28th 
of  March,  1857,  upon,  and  accepted  by,  John  Cadman,  payable  four  months  after 
date,  and  indorsed  by  the  defendants  to  the  plaintiif.  There  was  also  a  count  upon 
an  account  stated. 
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The  defendant  Joseph  Eccles  pleaded  to  the  first  count,  except  as  to  3051.  1  7s.  6d., 
parcel  of  the  money  therein  claimed,  that  the  defendants  indorsed  the  said  bill  of 
exchange  in  the  first  count  mentioned  to  the  .said  John  Cadman  to  enaltle  the  said 
John  Cadman  to  get  the  .said  bill  discounted  or  to  raise  money  upon  the  said  bill  for 
them  the  defendants,  and  that  there  was  no  consideration  for  the  indorsement  of  the 
said  bill  to  the  said  John  Cadman  ;  and  that  the  said  John  Cadman  applied  to  the 
plaintifi"  to  discount  the  said  bill,  and  that  the  plaintifl"  refused  to  discount  the  said 
hiU,  but  agreed  to  advance  to  the  .said  John  Cadman  the  sum  of  3001.  upon  the 
security  of  the  said  bill,  and  upon  the  terms,  that,  on  the  re-pa\'nient  of  the  said  sum 
of  3001.  and  interest  thereon,  he  the  plaintifi'  would  give  up  the  said  bill :  that  the 
plaintifi'  did  afterwards  advance  to  the  said  John  Cadman  tlie  said  sum  of  3001.,  and 
the  said  John  Cadman  indorsed  the  said  bill  to  the  plaintiff'  on  the  terms  aforesaid  : 
and  that,  save  as  aforesaid,  there  was  no  consideration  for  the  indorsement  of  the  said 
bill  bv  the  said  John  Cadman  [787]  to  the  plaintifi";  and  that  the  sum  of  30-51.  17s.  6d. 
was  the  whole  sum  which  had  ever  become  due  to  the  plaintiff  in  respect  of  the  said 
sum  of  3001.  and  interest  thereon,  or  in  respect  of  the  said  bill. 

For  a  further  plea,  as  to  so  much  of  the  first  count  as  related  to  the  said  sum  of 
3051.  17s.  6d.,  he  pleaded  payment  into  court:  and  to  the  second  count,  he  pleaded 
that  the  bill  in  that  count  mentioned  was  not  duly  presented  for  payment,  and  that 
the  defendants  had  not  due  notice  of  dishonour :  and,  to  the  last  count,  never 
indebted. 

The  other  two  defendants  pleaded, — first,  as  to  the  first  count,  except  as  to  the 
sum  of  3051.  17s.  6d.  parcel  of  the  money  therein  claimed,  that  the  defendants,  at  the 
time  of  the  drawing  and  indorsing  of  the  said  bill  of  exchange,  carried  on  business  in 
partnership  under  the  firm  of  Joseph  Eccles  &  Co.,  and  that  the  said  Joseph  Eccles 
indorsed  the  said  bill  to  the  said  John  Cadman  in  the  name  of  the  said  firm  of  Joseph 
Eccles  &  Co.,  to  enable  the  said  John  Cadman  to  get  the  said  bill  discounted,  or  to 
raise  money  upon  the  said  bill,  for  the  benefit  of  him  the  said  Joseph  Eccles,  and  that 
there  was  no  consideration  for  the  indorsement  of  the  said  bill  to  the  said  John  Cadman  ; 
and  that  the  said  John  Cadman  applied  to  the  plaintiff  to  discount  the  said  bill,  and 
that  the  plaintiff'  refused  to  discount  the  said  bill,  but  agreed  to  advance  to  the  said 
John  Cadman  the  sum  of  3001.  upon  the  security  of  the  said  bill,  and  upon  the  terms 
that,  on  the  re-payment  of  the  said  sum  of  3001.  and  interest  thereon,  he  the  plaintifi' 
would  give  up  the  said  bill :  that  the  plaintifi"  did  afterwards  advance  to  the  said  John 
Cadman  the  said  sum  of  3001.,  and  the  said  John  Cadman  paid  the  said  sum  of  3001. 
to  the  said  Joseph  Eccles,  and  the  said  John  Cadman  indorsed  the  said  bill  to  the 
plaintifi'  on  the  terms  aforesaid  ;  and  that,  save  as  aforesaid,  there  was  no  consideration 
for  the  indorsement  of  the  said  [788]  bill  by  the  said  John  Cadman  to  the  plaintifi": 
and  that  the  sum  of  3051.  17s.  6d.  was  the  whole  sum  which  had  ever  become  due  to 
the  plaintifi"  in  respect  of  the  said  sum  of  3001.  and  interest  thereon,  or  in  respect  of 
the  said  bill. 

Secondly,  to  the  first  count,  except  as  to  the  said  sum  of  3051.  17s.  6d.,  that  the 
defendants,  at  the  time  of  the  drawing  and  indorsing  of  the  said  bill  of  exchange  in 
the  first  count  mentioned,  carried  on  business  in  partnership  as  cotton-brokers,  under 
the  firm  of  Joseph  Eccles  &  Co.,  and  that  the  said  Joseph  Eccles  drew  the  said  bill  and 
indorsed  the  said  bill  to  the  said  John  Cadman  in  the  name  of  the  said  firm  of  Joseph 
Eccles  &  Co.,  and  for  his  own  pmposes  only,  and  not  for  the  purposes  of  the  said  firm 
of  Joseph  Eccles  &  Co.,  and  in  fraud  of  the  said  Alexander  Eccles  and  Edward  Eccles  ; 
and  the  said  John  Cadman,  at  the  time  the  said  bill  was  indorsed  to  him,  had  notice 
of  all  the  facts  in  that  plea  above  mentioned :  that  the  said  John  Cadman  applied  to 
the  plaintifi'  to  discount  the  said  bill,  &c.,  as  in  the  first  plea. 

Thirdly,  as  to  so  much  of  the  first  count  as  related  to  the  sum  of  3051.  17s.  6d., 
payment  of  that  sum  into  court, — fourthly,  fifthly,  and  sixthly,  to  the  second  count, 
that  the  defendant  did  not  indorse  the  bill  therein  mentioned,  that  it  was  not  duly 
presented  for  payment,  and  that  the  defendants  had  no  notice  of  dishonor, — seventhly, 
to  the  last  count,  never  indebted. 

The  plaintifi"  joined  and  took  issue  on  all  the  pleas  except  those  of  payment  into 
court,  and  as  to  those  took  out  the  money  in  satisfaction  pro  tanto. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  Middlesex  after 
Michaelmas  Term,  1857.  The  evidence  on  the  pai't  of  the  plaintiff'  was  to  this  effect : 
— Cadman,  to  whom  the  bill  mentioned  in   the  first  count  had  been  indorsed  and 
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delivered  by  Joseph  Eccles,  applied  to  the  plaintiff  to  discount  it.  The  [789]  plaintiff 
at  first  objected  to  di.scouut  a  bill  for  more  than  3001.,  but  ultimateh'  consented  to 
advance  Cadman  3001.  upon  the  bill,  on  Cadnian  agreeing  that  the  residue  should  go 
in  pait  liquidation  of  a  debt  due  from  him  to  the  plaintiff. 

The  case  on  the  part  of  the  defendants  Alexander  and  Edward  Eccles  was,  that 
the  agreement  with  Cadman  was,  that  the  bill  should  be  i-estored  to  him  by  the 
plaintiff  upon  the  rc-payment  of  the  3001.  advanced,  with  interest.  To  prove  this, 
they  called  Cadman  ;  but  the  account  he  gave  of  the  transaction  was  .substantially  the 
same  as  that  which  the  plaintiff'  had  previously  given.  Cadman  was  then  asked  by 
the  defendants'  counsel  whether'  he  had  not  told  one  Bardswell  that  he  had  only 
authorized  the  plaintiff  to  retain  the  bill  as  a  security  for  the  3001.  advanced  by  him, 
and  interest.  This  was  objected  to  by  the  plaintiff's  counsel ;  whereupon  the  defen- 
dants' counsel  proposed,  under  the  authority  of  the  22nd  section  of  the  Common  Law 
procedure  Act,  1854,  17  &  IS  Vict.  c.  12.5(a),  to  give  evidence,  oral  as  well  as  written  (/'), 
of  former  statements  made  by  the  witness  at  variance  with  the  evidence  he  had  just 
given. 

The  learned  judge  was  of  opinion  that  the  word  [790]  "  adverse  "  in  the  statute 
was  to  be  understood  as  meaning  "  hostile,"  and  not  merely  "  unfavourable  " ;  and 
being  of  opinion,  that  the  witness  had  not  proved  adverse  in  the  sense  of  shewing 
a  mind  hostile  to  the  party  calling  him,  he  declined  to  receive  the  evidence. 

A  verdict  having  been  found  for  the  plaintiff'  for  5691.  6s.  8d.  in  addition  to  the 
money  paid  into  court, 

Hugh  Hill,  Q.  C,  in  Hilary  Term,  18.58,  moved  for  a  new  trial  on  the  ground  that 
the  proposed  evidence  was  improperly  rejected.  The  ruling  of  the  learned  judge  was 
in  substance  this, — that  the  word  "  adverse  "  in  the  statute  was  meant  to  apply,  not 
to  the  testimony,  but  to  the  witness  himself.  See  what  was  the  evil  the  statute  intended 
to  remedy.  In  Eiver  v.  Ambrose,  3  B.  &  C.  746,  5  D.  &  R.  629,  to  assumpsit  for  money 
had  and  received,  the  defendant  pleaded  that  the  promises  in  the  declaration  mentioned 
w^cre  made  by  him  jointly  with  A.  B.  At  the  trial  A.  B.  was  called  as  a  witness  by 
the  defendant  to  prove  a  partnership,  but  he  proved  the  contrary  ;  the  defendant  then 
tendered  in  evidence  an  answer  of  A.  B.  to  a  bill  in  Chancery,  in  which  A.  B.  had 
sworn  that  up  to  a  certain  time  he  was  a  partner  with  the  defendant :  the  court 
inclined  to  think  that  the  answer  was  not  admissible  in  evidence,  because  the  only 
effect  of  it  was  to  disci'cdit  the  defendant's  own  witness.  Bayley,  J.,  said  :  "  It  wa.^ 
competent  to  the  plaintiff  in  cross-examination  to  have  asked  the  witness  if  he  had 
sworn,  in  his  answer  in  Chancery,  contrary  to  the  fact  he  was  then  deposing  to  ;  and, 
if  he  had  said  that  he  had  not,  then  the  pLiintill',  in  order  to  discredit  him,  might  have 
given  the  answer  in  evidence  ;  but  he  could  not  do  so  without  putting  the  preliminary 
((uestion  to  him.  But  I  think  the  defendant  ought  not  to  have  liecn  permitted  so  to 
discredit  his  own  witness."  And  llolioyd,  [791]  J.,  said  :  "  I  take  the  rule  of  law  to 
be,  that,  if  a  witness  proves  a  case  against  the  party  ('ailing  him,  the  latter  may  shew 
the  truth  by  other  witnesses.  But  it  is  undoubtedly  true,  that,  if  a  party  calls  a  witness 
to  prove  a  fact,  he  cannot,  when  he  finds  the  witness  proves  the  contrary,  give  general 
evidence  to  shew  that  that  witness  is  not  to  be  believed  on  his  oath,  but  he  may  shew 
by  other  evidence  that  he  is  mistaken  as  to  the  fact  which  he  is  called  to  prove."  So, 
in  fCriglit  v.  Bnlcult,  1  M.  &  Kob.  414,  it  was  held  by  Lord  Deimian,  C.  J.,  that,  where 
a  witness  gives  evidence  destructive  of  the  case  which  he  was  called  to  prove,  the  party 
calling  him  might,  in  order  to  neutralize  his  evidence,  shew  that  he  liad  before  the  trial 
given  to  the  attorney  an  accoinit  of  the  tran.saction  entirely  dill'crent  from  that  sworn 
to  by  him  at  the  trial :  and  his  Lordship  afterwards,  upon  a  motion  for  a  new  trial, 

{a)  Which  enacts  that  "a  party  producing  a  witness  shall  not  be  allowed  to 
impeach  his  credit  by  general  evideni'C  (^f  bad  character,  but  he  may,  in  case  the 
witness  shall  in  the  opinion  of  the  judge  prove  adverse,  contiadict  him  by  other 
evidence,  or,  by  leave  of  the  judge,  prove  that  ho  has  made  at  other  times  a  state- 
ment inconsistent  with  his  present  testimony  :  but,  before  such  last-mentioned  proof 
can  be  given,  the  circumsUuices  of  the  supposed  statement,  suHicient  to  designate  tlic 
particular  occasion,  must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether 
or  not  he  has  made  such  statement." 

(//)  The  witness  had  made  the  atlidavit  upon  which  the  defendants  had  been  let  in 
to  defend  uniler  the  Bills  of  Exchange  Act,  1855,  18  i^-  11)  Vid.  c.  67. 
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sustained  his  ruling  by  a  very  elaborate  judgment,  in  which  all  the  authorities  are 
reviewed.  Bollaiid,  B.,  however,  entertained  an  adverse  opinion.  In  Holdsworth  v. 
The  Mayw  of  Dartmouth,  2  M.  &  Eob.  153,  it  was  ruled  hy  Parke,  B.,  that,  where  a 
witness  gives  on  cross-examination  testimony  unfavorable  to  the  party  calling  him, 
and  on  re-examination  denies  having  given  a  different  account  of  the  matter  so  spoken 
to,  the  party  calling  him  has  no  right  to  discredit  him  l>y  shewing  he  had  given  such 
different  account.  "  I  never,"  said  the  learned  Baron,  "  had  any  doubt  but  that  the 
opinion  of  my  Brother  Bolland  was  right  in  the  case  cited,  if  the  fact  were  asked  to 
in  the  examination  in  chief  ;  as,  by  calling  the  witnes.s,  you  take  him  for  better  and 
for  worse,  and  must  throw  discredit  on  him.  I  am  now  satisfied  that  it  makes  no 
difference  that  the  fact  is  elicited  on  cross-examination.  The  effect  and  object  of  the 
evidence  is,  to  discredit  the  witness.  It  goes  to  his  general  credit  to  shew  that  he 
[792]  has  given  a  different  account  of  the  matter  before  ;  and  it  is  a  clear  rule,  that 
a  party  has  no  right  to  put  a  witness  into  the  box  as  a  witness  of  credit,  and,  when 
he  gives  unfavourable  evidence,  to  call  testimony  to  discredit  him."  In  Melhuish  v. 
Collier,  15  (.j>.  B.  S7f<,  the  rule  is  thus  stated, — Although  the  general  rule  is,  that,  on 
the  trial  of  a  cause,  a  party  shall  not  discredit  his  own  witness,  yet,  if  the  witness 
unexpectedly  gives  adverse  evidence,  the  party  may  ask  him  if  he  has  not  on  a 
paiticular  occasion  made  a  contrary  statement ;  and  the  question  and  answer  may  be 
stated  by  the  judge  to  the  jury  with  the  rest  of  the  evidence;  the  judge  cautioning 
them  not  to  infer  merely  from  the  question  that  the  fact  suggested  by  it  is  true.  But, 
whether,  in  such  case,  the  party  may  contradict  the  witness  by  evidence  as  to  such 
former  statement, — qua?re.  This  was  the  doubt  which  the  statute  intended  to  set  at 
rest.  [Williams,  J.  The  statute  seems  to  assume  that  the  witness  could  not  be 
contradicted  as  to  the  particular  fact  by  other  testimony.  Cockburn,  C.  J  There 
%vas  a  clear  case  against  you  upon  the  plaintiffs  evidence.  You  called  a  single  witness. 
His  testimony  turned  out  to  be  adverse  to  you.  Having  no  other  witness  to  call, 
what  could  you  gain  by  neutralizing  his  CAidence?]  We  might  have  gone  to  the  jury 
upon  the  plaintitt''s  testimony,  and  a.sked  the  jury  to  disbelieve  him. 

A  rule  nisi  having  been  granted. 

Parry,  Serjt,  and  Doyle,  in  Trinity  Term  last,  shewed  cause.  The  statute  expressly 
leaves  it  to  the  judge  at  the  trial  in  his  discretion  to  allow  the  party  to  contradict  his 
own  witness,  if  in  his  opinion  he  proves  adverse.  The  Lord  Chief  Justice  in  this  case 
having  exercised  his  discretion  by  declining  to  allow  the  contradiction,  his  decision 
upon  the  matter  is  final.  [793]  In  Clarke  v.  Safferi/,  K.  &  M.  I  26,  on  the  trial  of  an 
issue  from  the  court  of  Chancery,  with  power  to  the  plaintiff  to  e.\'amine  the  defendant 
as  a  witness,  Best,  C.  J.,  ruled  that  the  plaintiff's  counsel  might,  as  matter  of  right, 
cross-examine  the  defendant,  although  called  as  his  witness;  the  defendant  standing 
in  a  situation  necessarily  adverse, — saying:  "There  is  no  fixed  rule  which  binds  the 
counsel  calling  a  witness  to  a  particular  mode  of  examining  him.  If  a  witness,  by 
his  conduct  in  the  box,  shews  himself  decidedly  adverse,  it  is  always  in  the  discretion 
of  the  judge  to  allow  a  cross-examination  :  but,  if  a  witness  called  stands  in  a  situa- 
tion which  of  necessity  makes  him  adverse  to  the  party  calling  him,  as  is  the  case  here, 
the  counsel  may  as  matter  of  right  cross-examine  him."  And  in  Bastin  v.  Careir, 
K.  &  M.  127,  where  a  similar  objection  was  taken,  Abbott,  C.  J.,  said  :  "I  mean  to 
decide  this,  and  no  further,  that,  in  each  particular  case,  there  must  be  some  discretion 
in  the  presiding  judge  as  to  the  mode  in  which  the  examination  shall  be  conducted,  in 
order  best  to  answer  the  purposes  of  justice."  The  discretion  of  the  judge  in  this  respect, 
like  the  refusal  of  amendment  under  the  statutes  relating  to  amendments,  is  not  the 
subject  of  review.  [Cockbuin,  C.  J.  I  did  not  profess  to  decide  the  matter  at  the 
trial.  I  expressed  a  desire  that  the  opinion  of  the  court  should  be  taken  upon  it ; 
though  I  certainly  should  have  received  the  evidence  if  I  had  thought  the  word 
"  adverse  "  ought  to  be  understood  as  meaning  "  unfavorable."]  The  proposed  evidence 
was,  upon  the  true  construction  of  the  22nd  section,  properly  rejected.  The  section 
provides  that  "a  party  producing  a  witness  shall  not  be  allowed  to  impeach  his  credit 
by  general  evidence  of  bad  character,  but  he  mav,  in  case  the  witness  shall,  in  the 
opinion  of  the  judge,  prove  adverse,  contradict  him  Ijy  other  evidence,  or,  by  leave  [794] 
of  the  judge,  prove  that  he  has  made  at  other  times  a  statement  inconsistent  with  his 
present  testimony."  The  word  adverse  controls  both  the  latter  branches  of  the  section. 
The  legislature  evidenth^  intended  that  the  witness  himself,  and  not  his  evidence 
merely,  should  be  adverse,  in  the  .sense  of  being  the  emanation  of  a  hostile  mind. 
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Before  the  passing  of  the  act,  a  party  could  not  have  called  another  witness  merely  to 
contradict  one  who  had  been  pi'eviously  called  by  him  :  Melkuvih  v.  Collier,  15  Q.  B. 
878.  This  power  is  entirely  new  :  and  it  is  reasonable  to  suppose  that  the  legislature 
intended  it  to  be  controlled  by  the  discretion  of  the  judge,  who  sees  the  witness  before 
him.  Many  inconveniences  might  be  suggested,  if  this  were  left  to  the  disci'etion  of 
the  parties  themselves.  It  might  be  giving  gi'cater  effect  to  unsworn  testimony  than 
to  evidence  given  under  the  sanction  and  safeguard  of  an  oath.  [Cockburn,  C.  J. 
A  literal  construction  of  the  words  of  the  section  would  lie  carrying  the  law  back  from 
what  it  was  in  MelhuUh  v.  Collier.  If  the  section  is  to  lie  considered  as  declaratory 
only  of  what  the  law  was  before,  the  word  "adverse"  must  be  read  as  meaning 
".idverse  testimony."  The  latter  branch  of  the  section,  however,  clearly  is  not 
declaratory.  Williams,  J.  There  is  evidently  some  blunder  in  the  section.  In  all 
probability  it  was  intended  to  be  read  thus, — "  but  he  may  contradict  him  by  other 
evidence,  or,  in  case  the  witness  shall,  in  the  opinion  of  the  judge,  prove  adverse,  by 
leave  of  the  judge  prove  that  he  has  made  at  other  times  a  statement  inconsistent 
with  his  present  testimony."]  All  the  eases  speak  of  an  adverse  mind  of  the  witness. 
The  legislature  seem  to  have  followed  out  that  view.  If  they  had  meant  "adverse 
testimony,"  they  would  have  said  so  :  and  there  would  have  been  nothing  for  the 
judge  to  e.xercise  a  discretion  upon.  [Cockburn,  C.  J.  Testi-[795]-mony  adverse  to 
the  party  calling  the  witness  might  be  extracted  from  the  witness  reluctantly.]  In 
Melhuish  v.  Collier,  Erie,  J.,  says  :  "  Thei'e  are  treacherous  witnesses  who  will  hold  out 
that  they  can  prove  facts  on  one  side  in  a  cause,  and  then,  for  a  bribe,  or  from  some 
other  motive,  make  statements  in  support  of  the  opposite  interest.  In  such  cases,  the 
law  undoubtedly  ought  to  permit  the  party  calling  the  witness  to  question  him  as  to 
the  former  statement,  and  ascertain  if  possible  what  induces  him  to  change  it."  In 
Koscoe  on  Evidence,  9th  ed.  1.52,  speaking  of  this  statute,  it  is  said  :  "  It  will  be  seen 
that  leave  of  the  judge  is  made  a  condition  precedent  to  the  proof  of  former  incon- 
sistent statements,  and  also  premonition  and  pre-examination  as  to  such  statements.  In 
one  particular,  the  act  seems  to  limit  the  former  admitted  liberty  of  calling  witnesses 
to  contradict  another  witness  called  by  the  same  party  ;  for,  in  such  eases,  it  has  been 
the  practice  for  counsel  to  consult  only  their  own  judgment  in  calling  othei-  witnesses  to 
prove  all  relevant  facts,  although  their  testimony  may  incidentally  contradict  the 
testimony  of  one  already  called  on  the  same  side."  Assuming  that  the  Lord  Chief 
Justice  was  wrong  in  declining  to  receive  the  proposed  evidence,  still  there  is  no 
ground  for  a  new  trial.  The  utmost  eti'ect  of  its  reception  would  have  been,  to 
neutralize  the  testimony  of  Cadman  :  and  then  the  plaintifi's  evidence  would  stand,  as 
it  now  does,  uncontradicted. 

Mellish  and  Manisty,  Q.  C,  in  support  of  the  rule.  It  may  be  that  the  words  "bj' 
leave  of  the  judge"  may  give  the  presiding  judge  a  discretion  to  reject  eviilencc  in 
contradiction  of  a  witness  who  has  proved  adverse:  but  here  the  Lord  Chief  .Justice 
rejected  the  evidence  lieeause  he  was  of  opinion  that  the  witness  had  not  proved 
adverse.  The  prelinn'nary  question  must  al-[796]-w:iys  be  for  the  judge, — as  where  a 
lunatic  or  a  child  of  tender  years  is  ofFcred  as  a  witness.  But,  upon  a  preliminary 
question  of  this  sort,  the  court  will  always  review  the  judge's  discietion  where  he  has 
mistaken  the  principle:  Closmadeuc  v.  Carrel,  18  C.  B.  'Ml  The  question  is,  what  did 
the  legislatui'e  mean  when  speaking  of  a  witness  who  shall  prove  adverse, — did  the}' 
mean  that  the  witness  shall  prove  hostile  to  the  party  calling  him,  or  that  the  testi- 
mony he  gives  shall  be  adverse?  The  word  "adverse,"  as  applied  to  a  person,  is  more 
properly  applicable  to  his  acts  and  conduct ;  as,  in  common  parlance,  we  .say  an  adverse 
counsel,  or  an  adverse  general.  It  is  enough  if  the  word  is  susceptible  of  that  meaning. 
In  order  to  understand  correctly  what  the  legislature  did  mean,  it  is  necessary  to  look 
at  the  state  of  the  law  ujjon  this  subject  at  the  time  the  statute  passefl.  Tliere  were 
two  questions  upon  which  there  had  licen  very  considerable  diU'erence  of  o[)inioii, — the 
first,  whether  a  party  could  ask  his  own  witness  whether  he  li.id  not  ujion  another 
occasion  given  a  ditlerent  account  of  the  transaction  from  that  which  he  then  deposed 
to, — the  other,  whether,  if  the  witness  denied  having  done  so,  the  party  calling  him 
was  at  liberty  to  call  othei-  witnesses  to  prove  that  he  had  dcjnc  so.  But  the  founda- 
tion of  both  Avas,  that  the  witness  had  given  adverse  testimony.  A  witness  is  called 
from  the  enemy's  camp :  he  shuilles  ;  and  nothing  can  be  got  out  of  him.  There,  no 
adverse  testimony  being  given,  the  statute  docs  not  apply.  The  testimony  of  a 
witness,  if  adverse,  is  only  the  more  dangerous  if  he  shews  no  hostile  disposition.     If 
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he  has  not  given  adverse  or  hostile  evidence,  you  do  not  want  to  contradict  him.     In 
the  judgments  of  Lord  Denman  and  Bolland,  B.,  in  IFrifihl  v.  Beckett,  1  M.  &  Kob.  414, 
no  reference  is  made  to  the  personal  hostility  of  the  witness.     In  Ewer  v.  Ambrose, 
3  B.  &  C.  746,  [797]  5  D.  &  K.  6:39,  Bayley,  J.,  says :  "  I  have  no  doubt,  that,  if  a 
witness  gives  evidence  contrary  to  that  which  the  party  calling  him  expects,  the  party 
is  at  liberty  afterwards  to  make  out  his  own  case  by  other  witnesses."     [Cockburn,  C.  J. 
That  was  long  ago  settled.]     It  evidently  did  not  occur  to  the  mind  of  any  per.son 
concerned  in  the  drawing  or  in  the  passing  of  the  statute  that  anything  would  turn  on 
the    hostile   disposition   of    the    witness.     The   doubts  upon  this  subject  were  very 
elaborately  discussed    in  the  8th  edition  of  Phillipps  on  Evidence,  p.  901.     "It  is 
proposed,"  says  the  learned  author,  "  now  to  inquire  whether  a  party  can  be  allowed 
to  discredit  his  own  witness,  that  is,  produce  evidence  which  may  have  the  effect  of 
throwing  discredit  upon  him.     It  is  clear  a  party  is  not  to  be  sacrificed  to  his  witness  : 
he  is  not  represented  by  him,  nor  to  be  identified  with  him  :  nor  ought  he  to  be 
bound  by  all  that  the  witness  may  say.     On  the  other  hand,  a  party  ought  to  be 
placed    under   such  restrictions   as  may  be  necessary   for  preventing   unfair  or  dis- 
honest practice.     If  a  party  produces  a  witness,  knowing  him  at  the  time  to  be  a  man 
of  infamous  character,  and  the  witness,  in  gi\ing  evidence,  disappoints  or  deceives 
him,  shall  the  party  be  allowed  to  prove  his  infamy,  for  the  purpose  of  destroying  the 
eti'ect  of  his  evidence?     If  a  part}',  not  acting  himself  a  dishonest  part,  is  deceived  by 
his  witness,   or  if  a  witness,  professing  himself  a  fiiend,  turns  out  an  enemy,  and, 
having  promised  proof  of  one  kind,  gives  evidence  directly  contrary, — is  the  party  to 
be  restrained  from  laying  the  true  state  of  the  case  before  the  court?     If  a  witness, 
whether  from  mistake,  from  ignorance,  or  from  design,  gives  evidence  unfavorable  to 
the  party  who  calls  him,  is  the  party  to  be  restrained  from  calling  other  witnesses  to 
prove  facts  different  from  those  represented  by  the  former  witness?     These  are  some 
of  the  questions  which  will  [798]  occur  to  the  reader,  on  the  first  view  of  the  subject, 
and  which  one  might  think  it  would  not  be  difficult  to  answer.     In  the  first  place,  it 
is  laid  down,  a  party  will  not  be  permitted  to  discredit  his  own  witness  by  general 
evidence.     The  meaning  of  this  rule  is,  that  a  party  cannot  prove  his  own  witness  to 
be  of  such  a  general  bad  character  as  would  render  him  unworthy  of  credit."     That 
shews  that  the  first  part  of  the  section  in  question  is  only  in  affirmance  of  what  the 
law  was  before.     The  Icained   author   proceeds, — "'This,'  says  Mr.    Justice  Buller 
(Bui.  N.  P.  297),  'would  enable  him  to  destro}'  the  witness  if  he  spoke  against  him, 
and  to  make  him  a  good  witness  if  he  spoke  for  him,  with  the  means  in  his  hand  of 
destro^-ing  his  credit  if  he  spoke  against  him.'     But  it  is  now  clearly  settled  that  a 
party  may  prove  by  other  evidence  the  truth  as  to  a  material  fact  relevant  to  the 
issue  in  a  cause,  though  it  may  collaterally  have  the  effect  of  discrediting  his  own 
witness.     If  witnesses  had  been  called  before  the  adverse  witness,  their  evidence  must 
have  been  received  without  objection  :  and  it  cannot  make  any  real  diHerence  in  the 
case,  that  a  witness  giving  adverse  testimony  has  been  called  first.     The  rule  is  equally 
applicable,  whether  a  witness  is  forced  upon  a  partv  by  law  (as  in  the  case  of  a  sub- 
scribing witness  to  a  deed),  or  is  voluntaril}'  selected  to  give  evidence."     There,  the 
terms  "  adverse  witness  "  and  "  adverse  testimony  "  are  used  as  synon\'mous.    And,  after 
referring  to  some  authorities,  he  says :  "  Whether  it  be  competent  to  a  party  to  prove 
that  a  witness  who  has  been  called  by  him,  and  who  has  given  unfavourable  evidence, 
has  been  heard  at  other  times  to  make  a  statement  contrary  to  that  made  in  court,  is  a 
question  on  which  there  exists  a  difference  of  opinion  (a).     On  the  one  side,  it  is  urged, 
such  [799]  evidence  would  be  open  to  the  objection  that  the  party  would  thus  discredit 
his  own  witness  by  general  evidence ;  that  this  rule  ought  to  be  universal ;  and  that, 
to  allow  the  evidence  of  a  witness  to  be  disproved  and  contradicted  by  other  witnesses 
(which  seems  at  first  .sight  an  exception  to  the  rule),  is  in  truth  no  exception,  but  an 
accidental  consequence  attendant  upon  giving  evidence  relevant  to  the  issue :  and  the 
reason  given  for  such  practice  shews  this  to  be  the  correct  view.     'Such  facts'  says 
Mr.  Justice  Buller,  '  are  evidence  in  the  cause  ;  and  the  other  witnesses  are  not  called 
directly  to  discredit  the  first  witness,  but  the  impeachment  of  his  credit  is  incidental 
and  consequential  only.'     It  is  further  urged  that  there  is  some  danger  of  collusion 
and  dishonest  contrivance,  inasmuch  as  a  witness  may  be  induced  to  make  a  statement 

(«)  Eeferring  to  the  judgments  of  Lord  Denmau,  C.  J.,  and  Bolland,  B.,  in  IVright 
V.  Beckett,  1  M.  &  Kob.  414. 
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out  of  court,  for  the  very  purpose  of  its  being  reserved  and  .afterwards  used  in  contra- 
diction to  the  witness,  and  that  the  jury  may  regard  such  a  statement  as  substantive 
evidence  in  the  cause.  On  the  other  side,  it  may  be  argued,  the  evidence  is  not  open 
to  the  objection  that  the  party  would  thus  discredit  his  own  witness  by  general 
testimony  ;  that,  although  a  party  who  calls  a  person  of  bad  character  as  a  witness, 
knowing  him  to  be  such,  ought  not  to  be  allowed  to  defeat  his  testimony  because  it 
tui'MS  out  unfavorable  to  him,  by  direct  proof  of  general  bad  character, — yet  it  is  only 
just  that  he  should  be  permitted  to  shew,  if  he  can,  that  the  evidence  has  taken  him 
by  surprise,  and  is  contrary  to  the  examination  of  the  witness  preparatory  to  the 
trial ;  that  this  course  is  necessary  as  a  security  against  the  contrivance  of  an  artful 
witness,  who  otherwise  might  recommend  himself  to  a  party  by  the  promise  of  favor- 
able evidence  (being  really  in  the  interest  of  the  opposite  party),  and  afterwaids,  by 
hostile  evidence,  ruin  his  cause  ;  that  the  rule,  with  the  above  exception,  as  to  offering 
cou-[800]-tradictory  evidence,  ought  to  be  the  same  whether  the  witness  is  called  by 
the  one  party  or  the  other,  and  that  the  danger  of  the  jury's  treating  the  contradictory 
matter  as  substantive  testimony  is  the  same  in  Ijoth  cases  ;  that,  as  to  the  supposed 
dangei'  of  collusion,  it  is  extremely  improbable,  and  would  be  easily  detected.  It 
may  be  further  remarked  that  this  is  a  question  in  which  not  only  the  interests  of 
litigating  parties  are  involved,  but  also  the  more  important  general  interest  of  truth, 
in  criminal  as  well  as  in  civil  proceedings ;  that  the  ends  of  justice  are  best  attained 
by  allowing  a  free  and  ample  scope  for  scrutinizing  evidence  and  estimating  its  real 
value ;  and  that,  in  the  administration  of  criminal  justice,  more  especially,  the 
exclusion  of  the  proof  of  contrary  statements  might  be  attended  with  the  worst 
consequences."  This,  and  the  case  of  Melhuuh  v.  Collier,  15  Q.  B.  878,  shews  what 
was  the  mischief  the  statute  was  designed  to  remedy, — a  mischief  more  applicable  to 
adverse  testimony,  than  to  a  hostile  or  malevolent  feeling  on  the  part  of  the  witness. 
This  is  the  principle  upon  which  a  similar  clause  in  the  Scotch  Evidence  Act  of  a 
former  session, — 15  &  16  Vict.  c.  27,  s.  3, — was  framed.  That  section  enacts  that 
"it  shall  be  competent  to  examine  any  witness  who  may  be  adduced  in  any  action  or 
proceeding,  as  to  whether  he  has  on  any  specified  occasion  made  a  statement  on  any 
matter  pertinent  to  the  issue  ditl'erent  from  the  evidence  given  by  him  in  such  action 
or  proceeding  ;  and  it  shall  be  competent,  in  the  course  of  such  action  or  proceeding, 
to  adduce  evidence  to  prove  that  such  witness  has  made  such  different  statements  on 
the  occasion  specified."  [Cockburn,  U.  J.  The  reference  to  the  opinion  of  the  judge 
would  seem  to  shew  that  the  legislatui'c  could  not  have  been  dealing  with  the  mere 
question  of  adverse  testimony.  The  opinion  of  the  judge  would  not  be  needed  for 
that.]  It  may  often  [801]  be  a  question  of  considei'able  nicety  whether  evidence  is 
adverse  or  not,  in  the  sense  of  being  detrimental.  To  constitute  adverse  testimony, 
it  must  be  positive  testimony  opposed  to  the  interest  of  the  party.  As  to  the  oljjection, 
that,  Cadman's  evidence  being  withdrawn,  nothing  was  left  to  impeach  the  evidence 
given  by  the  jdaintiff', — it  is  to  be  observed  that  the  admitted  circumstances  under 
which  the  l)ill  was  drawn  might  have  induced  the  jury  to  have  disbelieved  the  plaintift"'s 
testimony  if  it  had  stood  uncorroborated.  [Cockbvnn,  C.  J.  There  was  nothing  to 
affect  the  plaintiff's  evidence  but  the  contradiction  of  Cadman.  If  that  had  been 
received,  I  must  have  told  the  jury,  that,  striking  out  Cadman's  evidence,  the  plaintiff's 
case  was  unanswered.]  The  real  test  is,  whether  the  I,ord  Chief  Justice  couki  have 
directed  the  jury  to  find  for  the  plaintiff". 

Cur.  adv.  vult. 

WiLLiAM.s,  J.  The  question  in  this  case  is,  whether,  in  construing  the  terms  of 
the  22nd  section  of  the  Common  Law  i'roccduie  Act,  1854,  "in  case  the  witness  shall 
prove  adveise,"  the  word  "adverse,"  ought  to  be  understood  as  meaning  merely 
"unfavorable,"  or  as  meaning  "hostile."  The  Lord  Chief  Justice  at  the  trial  thought 
the  word  ought  to  be  understood  as  meaning  "  hostile  ";  and,  l)eing  of  opinion  that 
the  witness  had  not  proved  so,  refused  to  allow  evidence  to  be  given  that  he  had  at 
another  time  made  a  staiement  inconsistent  with  his  teslimon}'  in  the  witness-box. 
But  my  Lord  informed  us  that  he  oeitainly  should  have  received  such  evidence,  if 
he  had  thought  the  word  "adverse''  ought  to  be  understood  as  meaning  merely 
"  unfavorable : "  and,  if  it  might  be  so  understood,  the  verdict  may  peiiiaps  l)0 
considered,  under  the  circumstances,  so  unsatisfactory  as  to  make  it  right  [802]  to 
order  a  new  trial.  IJut,  after  nuich  consideration,  I  am  of  o])inioii  that  my  Lord's 
construction  was  right,  and  thei'cfore  that  this  rule  nnist  be  discharged. 

C.  P.  XIX.  — 11 
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The  section  lays  down  three  rules  as  to  the  power  of  a  party  to  discredit  his  own 
witness, — first,  he  shall  not  be  allowed  to  impeach  his  credit  by  general  evidence  of 
his  bad  character, — secondly,  he  may  contradict  him  by  other  evidence, — thiidly,  he 
may  prove  that  he  has  made  at  other  times  a  statement  inconsistent  with  his  present 
testimony. 

These  three  rules  appear  to  include  the  principal  questions  that  have  ever  arisen 
on  the  subject ;  as  may  be  seen  by  referring  to  the  chaptei-  in  Phillipps  on  Evidence 
which  treats  "  of  the  right  of  a  party  to  disprove  or  inipeach  the  evidence  of  his  own 
witness."  And  it  will  there  be  further  seen  that  the  law  relating  to  the  first  two  of 
these  rules  was  settled  before  the  passing  of  the  act,  while,  as  to  the  third,  the 
authorities  were  conflicting :  that  is  to  say,  the  law  was  clear  that  you  could  not 
discredit  your  own  witness  by  general  evidence  of  bad  character,  but  j'ou  might  never- 
theless contradict  him  by  other  evidence  relevant  to  the  issue.  Whether  you  could 
discredit  him  by  proving  that  he  had  made  inconsistent  statements,  was  to  some 
extent  an  unsettled  point. 

In  favor  of  construing  the  word  "  adverse  "  to  mean  merely  "  unfavorable,"  the 
main  arguments  are,  that,  taking  the  words  of  the  section  in  their  natural  and  ordinary 
sense,  its  object  appears  to  be  to  declare  the  whole  law  on  the  subject  by  negativing 
the  right  as  to  the  first,  and  affirming  it  both  on  the  second  and  third  points  ;  but 
that  it  proceeds  to  fetter  the  right  as  to  both  the  latter ;  for,  the  right  is  declared  to 
exist  in  the  former  as  well  as  the  latter  of  these  two  instances,  "  in  case  the  witness 
shall,  in  the  opinion  of  the  judge,  prove  adverse," — with  the  additional  qualification, 
as  to  [803]  the  latter,  that  the  leave  of  the  judge  must  be  obtained.  The  right,  it  is 
argued,  according  to  this  enactment,  is  not  to  exist  in  either  instance,  if  the  judge  is 
not  of  that  opinion.  The  fetter  thus  imposed,  it  is  further  said,  would  be  harmless  in 
its  operation,  if  "adverse"  be  construed  "unfavorable,"  but  most  oppressive  if  it 
means  "  hostile  "  ;  because  the  party  producing  the  witness  would  be  fixed  with  his 
evidence,  when  it  proved  pernicious,  in  case  the  judge  did  not  think  the  witness 
"  hostile,"  which  might  often  happen  ;  whereas,  he  could  not  in  such  a  case  fail  to 
think  him  "unfavorable." 

The  court,  then,  it  is  argued,  ought  to  prefer  the  more  lenient  construction,  which 
does  not  at  all  conflict  with  the  sense  in  which  the  word  "  adverse  "  has  been  often 
applied  in  speaking  of  an  adverse  witness,  and  is,  moreover,  in  accordance  with  the 
principle  on  which  the  legislature  proceeded  in  the  enactment  of  the  Scotch  act, 
15  &  16  Vict.  c.  "27,  s.  3,  whereby  an  absolute  unqualified  power  is  given  to  examine 
any  witness  as  to  whether  he  has  made  a  statement  difTerent  from  his  evidence. 

But  there  are  two  considerations  which  have  influenced  my  mind  to  disregard 
these  arguments.  The  one  is,  that  it  is  impossible  to  suppose  the  legislature  could 
have  really  intended  to  impose  any  fetter  whatever  on  the  right  of  a  party  to  contra- 
dict his  own  witness  by  other  evidence  relevant  to  the  issue, — a  right  not  only  fully 
established  by  authority,  but  founded  on  the  plainest  good  sense.  The  other  is,  that 
the  section  requires  the  judge  to  form  an  opinion  that  the  witness  is  adverse,  before 
the  right  to  contradict,  or  prove  that  he  has  made  inconsistent  statements,  is  to  be 
allowed  to  operate.  This  is  reasonable,  and  indeed  necessary,  if  the  word  "adverse" 
means  "hostile,"  but  wholly  [804]  unreasonable  and  unnecessary  if  it  means 
"  unfavorable." 

On  these  grounds,  I  think  the  prefeiable  construction  is,  that,  in  case  the  witness 
shall,  in  the  opinion  of  the  judge,  prove  "  hostile,"  the  party  producing  him  may  not 
only  contradict  him  by  other  witnesses,  as  he  might  heretofore  have  done,  and  may 
still  do,  if  the  witness  is  unfavorable,  but  may  also,  by  leave  of  the  judge,  prove  that 
he  has  made  inconsistent  statements. 

With  respect  to  the  Scotch  act,  it  is  plain  that  the  legislature  did  not  think  proper, 
in  passing  the  Common  Law  Procedure  Act,  to  act  on  the  same  principle.  The  right 
to  shew  that  the  witness  has  made  inconsistent  statements  is  not  conferred  absolutely, 
as  it  is  in  the  former  statute. 

Whatever  is  the  meaning  of  the  word  "adverse,"  the  mere  fact  of  the  witness 
being  in  that  predicament  is  not  to  confer  the  right  of  discrediting  him  in  this  way. 
The  section  obviously  contemplates  that  there  may  be  cases  where  the  judge  may 
properly  refuse  leave  to  exercise  the  right,  though  in  his  opinion  the  witness  prove 
"adverse."  And,  as  the  judge's  discretion  must  be  principally,  if  not  wholly,  guided 
by  the  witne.ss's  behaviour  and  language  in  the  witness-box  (for,  the  judge  can  know 
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nothing,  judicially,  of  his  earlier  conduct),  it  is  not  improbable  that  the  legislature 
had  in  view  the  ordinary  case  of  a  judge  giving  leave  to  a  party  producing  a  witness 
who  proves  hostile,  to  treat  him  as  if  he  had  been  produced  by  the  opposite  party,  so 
far  as  to  put  to  him  leading  and  pressing  questions  ;  and  that  the  purpose  of  the 
section  is,  to  go  a  step  further  in  this  direction,  by  giving  the  judge  power  to  allow 
such  a  witness  to  be  discredited,  by  proving  his  former  inconsistent  statements,  as  if 
he  were  a  witness  on  the  other  side. 

[805]  WiLLES,  J.  I  entirely  agree  with  the  judgment  which  has  just  been  pro- 
nounced by  my  Brother  Williams.  I  will  only  add  a  few  words.  If  "  adverse,"  in 
the  22nd  section  of  the  Common  Law  Procedure  Act,  1854,  means  "hostile,"  the  Lord 
Chief  Justice  was  right :  if  it  means  only  "  who  gives  evidence  opposed  to  the  interest 
of  the  party  who  calls  him,"  then  the  Lord  Chief  Justice  was  wrong.  I  am  of  opinion 
that  he  was  right. 

The  legislature  never  could  have  intended  to  introduce  the  unsworn  statements  of 
a  witness  as  evidence  in  favor  of  a  party  who  calls  him, — which  with  the  jury  they 
inevitably  would  be, — merely  on  the  ground  that  the  witness,  without  any  sinister 
motive  or  ill  feeling,  honestly  gives  a  difl'ercnt  account  of  the  matter  in  the  witness- 
Ijo.x  from  what  he  had  given  on  a  former  occasion,  without  fraud  upon  the  party  who 
calls  him.  It  would  be  unjust  to  the  party,  and  oppressive  and  unfair  to  the  witness, 
to  allow  this. 

Such  an  extension  of  the  category  of  admissible  hearsay-evidence,  if  intended, 
would  have  been  more  clearly  expressed. 

The  interposition  of  the  opinion  of  the  judge  would  have  been  idle,  if  "  adverse  " 
meant  merely  "giving  unfavorable  evidence." 

The  argument  founded  on  the  provision  for  admitting  other  evidence  to  contradict 
the  adverse  witness,  is  unfounded  ;  because  the  section  pi-ofesses  to  provide  for  a 
peculiar  class  of  ciises,  in  which  it  enacts  that  a  particulai-  course  may  be  taken  which 
could  not  have  been  taken  before,  in  addition  to  that  which  might  have  been  taken 
before  in  a  more  extensive  class  of  cases,  including  that  specially  provided  for :  and 
the  introduction  into  such  a  section  of  a  provision  superfluous  or  over-cautious,  because 
applicable  in  the  more  extensive  class  in  which  the  common  law  makes  the  same  pro- 
vision, does  not  repeal  the  common  law  in  [806]  cases  within  that  more  extensive  class 
which  do  not  fall  within  the  peculiar  class  to  which  the  enactment  exclusively  refers. 
No  nii-schief,  therefore,  will  follow  from  the  construction  I  put  upon  the  section,  by  in 
any  case  excluding  evidence  which  was  admissible  before  the  act 

Moreover,  even  if  the  Lord  Chief  Justice  had  been  wrong,  I  should  have  been,  as 
at  present  advised,  of  opinion  that  we  have  no  jurisdiction  to  review  that  ruling.  In 
order,  no  doubt,  to  prevent  the  increase  of  causes  of  new  trial,  the  legislature  have,  as 
it  appears  to  mo,  in  terms  made  the  opinion  of  the  judge  upon  this  point  absolute,  and 
therefore  final. 

COCKBURN,  C.  J.  I  think  it  necessary  to  add  a  word.  This  case  was  ai-gned 
before  my  two  learned  Hrolhers  who  have  delivered  their  opinions,  and  myself.  At 
the  trial,  I  took  the  view  which  has  been  sanctioned  by  their  acquiescence :  but  the 
discussion  which  the  matter  has  undergone  has  excited  in  my  mind  doubts  of  a  very 
grave  character,  which,  however,  it  is  unnece.ssary  to  do  more  than  allude  to,  inasmuch 
as  my  learned  Brothers  constitute  the  majority  of  the  court.  I  nmst,  therefore,  be 
taken  rather  as  not  di.sscnting  from  this  decision,  than  as  assenting  to  it.  Looking  at 
the  22nd  section  of  the  Common  Law  Procedure  Act,  lfS54,  I  think  it  is  clear  that 
there  has  been  a  great  Iilundcr  in  the  drawing  of  it,  and  on  the  part  of  those  who 
adopted  it.  The  first  two  branches  of  the  section  were  evidently  intended  to  be 
declaratory  of  the  existing  law,  but  the  third  branch  goes  far  beyond  it.  It  was 
intended  to  give  a  party  producing  a  witness  an  op|)ortunily,  with  the  leave  of  the 
judge,  if  the  witness  should  ])rove  adverse, — which,  I  agree  with  my  Icarneil  Brothers, 
must,  in  this  part  of  the  section,  be  understood  to  mean  "  hostile," — of  shewing  tliat 
he  had  previously  [807]  made  a  statement  contradictoiy  to  his  then  testimony.  Hut, 
unfortunately,  the  word  "adverse,"  instead  of  preceding  the  thiid  branch  of  the  section 
only,  is  made  to  pi'ccede  the  second  branch,  which  is  clearlj'  declaratory  of  the  existing 
law  ;  so  that,  if  the  word  "adverse"  in  the  second  l)ranch  of  the  section  i.s  to  receive 
the  same  interpretation  which  it  is  now  considered  it  ought  in  the  third  l)rauch  to 
bear,  there  would  be  imposed  an  ailditional  restriction  to  that  which  existed  before 
the  statute,  upon  the  riglit  of  the  partj'  culling  the  witness  to  shew  by  other  evidence 
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facts  which  the  witness  had  contradicted.  If,  theiefoi-e,  it  were  necessary  to  put  an 
interpretation  upon  the  word  "adverse,"  with  reference  to  the  second  branch  of  the 
section,  I  should  incline  to  think  it  impossible  that  the  legislature  could  have  intended 
to  use  that  word  in  a  sense  which  would  impose  a  restriction  which  did  not  before 
exist.  However,  perhaps  the  better  coui'se  is,  to  consider  the  second  branch  of  the 
section  as  altogether  superfluous  and  useless.  The  whole  section  is  so  refused,  and  it 
is  so  ditKcult  to  make  any  sense  of  it,  that  mj^  mind  is  not  satisfied  so  far  as  to  induce 
me  to  assent  to  the  judgment  of  the  court.  Without,  therefore,  actually  dissenting 
from  it,  it  is  enough  to  say  that  I  do  not  wholly  concur  in  it. 
Kule  discharged  (a). 

[808]     The  Marquis  of  Camden  v.  Batterbury.     Feb.  5th,  1859. 

[Affirmed  in  Exchequer  Chamber,  7  C.  B.  N.  S.  864.] 

By  articles  of  agreement  under  seal,  the  plaintiff  covenanted  with  one  E  that  he  would, 
from  time  to  time,  when  and  so  soon  as  he  should  have  erected  and  covered  in  one 
or  more  of  the  messuages  thereinafter  agreed  and  C()\'enanted  to  be  built  by  him 
upon  the  land  thereinafter  described  and  agreed  to  be  demised,  &c.,  by  indenture 
demise  and  lease  unto  E.,  his  executors,  &c.,  the  whole  or  such  part  or  parts  whereon 
one  or  more  of  the  said  messuages  or  tenements  should  have  been  built,  &c.,  for 
ninety-eight  years  from  the  SDth  of  September  then  last  (1852),  at  a  certain  yearly 
rent,  payable  quarterly, — the  rents  to  be  so  apportioned  that  the  yearly  rent  to  be 
reserved  on  any  such  lease  to  be  granted  as  aforesaid  should  not  exceed  one  sixth 
of  the  yearly  value  of  the  land  and  buildings  to  be  thereby  demised  ;  with  a  proviso, 
that,  if  the  yeai-ly  rent  or  rents  to  be  I'eserved  upon  the  lease  or  leases  to  be  granted 
of  any  part  oi'  parts  only  of  the  land  thereby  agreed  to  be  demised  should  amount 
to  or  make  up  the  full  yearly  I'ent  thereby  agreed  to  be  reserved,  the  remainder  of 
the  land,  when  built  upon,  should  be  demised  and  leased  at  the  yearly  rent  of  a 
peppercorn  only.  The  articles  then  contained  a  covenant  by  E.  with  the  plaintiff 
to  pay  the  rent  therein-before  agreed  to  be  reserved,  and  to  pay  rates,  &c.,  to  erect 
the  messuages  ;  and  also  a  covenant,  that,  until  the  land,  and  the  buildings  erected 
as  aforesaid,  should  be  leased  in  execution  of  the  covenant  in  that  behalf,  the  said 
E.,  his  executors,  <Src.,  would  pay  for  the  same  the  several  yearly  rents  or  sums 
thereinbefore  stipulated  or  agreed  to  be  reserved  in  the  leases  to  be  granted,  to  such 
persons,  and  in  such  manner  and  proportions,  and  at  such  times  as  the  same  would 
be  payable  in  case  such  leases  were  actuallj'  granted.  There  was  also  a  proviso  for 
re-entrj'  by  the  plaintiff  in  case  the  whole  or  any  part  of  the  said  yearly  rent  or 
rents  thereby  or  by  the  said  leases  so  to  be  granted  as  aforesaid  to  be  reserved, 
should  be  behind  or  unpaid  for  twenty-one  days. — In  January,  1854,  E.  assigned  all 
his  interest  in  the  agreement  to  the  defendant,  who  thereupon  entered  and  occupied 
the  land,  erected  certain  buildings  thereon,  and  paid  the  stipulated  yearly  sums, 
and  then  assigned  to  one  W.  : — Held,  that  neither  E.  nor  the  defendant  acquired 
any  estate  in  the  premises  under  the  building  agreement ;  nor  was  any  tenancy 
from  year  to  year  created  thereby,  or  by  the  occupation  of  the  land  and  payment 
of  the  stipulated  sums. 

This  was  an  action  for  use  and  occupation,  and  for  money  found  due  upon  accounts 
stated.     Plea,  never  indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  last  Summer  Assizes  for  Surrey.  The 
action  was  brought  to  recover  2411.  for  one  year's  rent  from  Lady-Day,  1857,  to  Lady- 
Day,  1858,  of  certain  ground  and  premises  at  Camden  Town,  St.  Pancras,  under  the 
following  circumstances : — 

By  an  indentui-e  under  seal,  bearing  date  the  4th  of  February,  1853,  being  certain 
building  articles  between  the  plaintiff  of  the  first  part,  the  Rev.  Thomas  Randolph, 
prebendary  of  the  prebend  of  Cantlowes,  in  the  Cathedral  Church  of  St.  Paul's, 
London,  of  the  second  pait,  and  one  John  Watts  Elliott,  therein  described,  of  the 
third  part,  it  was  witnessed  as  follows  : — "  In  pursuance  of  an  act  of  parliament  passed 
in  the  53  G.  3,  [809]  intituled  '  An  Act  for  enabling  the  prebendary  of  Cantlowes,  in 

(a)  See  Dear  v.  Knight,  1  Foster  &  F.  N.  C.  P.  433. 
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tlie  Cathedral  Church  of  St.  Paul's,  London,  to  grant  a  lease  with  powers  of  lencwal 
of  the  prebendal  lands  in  Keiiti.sh  Town,  in  the  county  of  Middlesex,'  and  in  con- 
sideration of  the  e.xpcnsc  « liich  the  said  J.  W.  Elliott,  his  executors,  &c.,  will  be  at  in 
erecting  the  messuages,  tenements,  and  buildings  hereinafter  covenanted  to  be  erected 
and  built  upon  the  ground  hereinafter  described  and  agreed  to  be  demised,  and  also 
in  consideration  of  the  yearly  rents,  covenants,  and  agreements  hereinafter  reserved 
and  contained  on  the  part  of  the  said  J.  W.  Elliott,  his  executors,  ifec  ,  he  the  said 
George  Charles  Marquis  Camden,  with  the  privity  and  approbation  of  the  said  Thomas 
Randolph,  testified,  ifcc,  doth  hereby,  for  himself,  his  heirs,  &c.,  covenant  and  agree 
with  the  said  J.  W.  Elliott,  his  executors,  ifcc,  that  he  the  said  Marquis,  his  executors, 
&c.,  shall  and  will,  at  the  costs  and  charges  of  the  said  J.  W.  Elliott,  his  executors, 
&c.,  from  time  to  time,  when  and  so  soon  as  the  said  J.  W.  Elliott,  his  executors,  i*fec., 
shall  have  erected  and  covered  in  one  or  more  of  the  messuages  or  tenements  hereafter 
agreed  and  covenanted  to  be  Ijnilt  by  him,  upon  the  piece  or  parcel  of  ground  hei'cin- 
after  described  and  agreed  to  be  demised,  and  laid  the  gutters  with  lead  or  iron,  and 
fixed  up  iron  pipes  to  carry  oft'  the  water,  and  made  the  areas  and  the  fence  and 
garden  walls,  nine  inches  in  thickness  at  the  least,  to  divide  and  separate  each  house 
and  the  gi'ound  to  be  thereto  allotted  for  yards  or  gardens  from  the  premi.ses  adjoining 
on  each  side,  by  indenture  or  indentures  of  lease,  demise  and  lease  unto  the  said  J.  W. 
Elliott,  his  executors,  administrators,  nominees,  or  assigns,  the  whole  or  such  part  or 
parts  whereon  one  or  more  of  the  said  messuages  or  tenements  shall  be  built  or  covered 
in,  and  such  other  things  thereon  done  as  aforesaid,  of  all  [810]  that  piece  or  parcel  of 
ground  situate,  lying,  and  being,  &c.,  together  with  the  several  brick  messuages  or 
tenements  and  buildings  which  shall  be  erected  and  l)uilt  on  the  pieces  or  parcels  of 
ground  hereinbefore  described  and  hereby  agreed  to  be  demised,  pursuant  to  the  cove- 
nants for  that  purpose  hereinafter  contained  (except  and  always  reserved  unto  the  said 
Marquis  Camden,  his  executors,  &c.,  and  his  and  their  tenants  of  the  adjoining  pro- 
perty, the  free  passage  and  running  of  water  and  soil  through  the  sewers  and  drains 
made  or  to  be  made  upon,  through,  or  undei'  the  said  several  pieces  or  parcels  of 
ground  and  other  the  premises  hereby  agreed  to  be  demised).  To  hold  the  said  piece 
or  parcel  of  ground  and  other  the  premises  hereby  agreed  to  be  demised,  with  their 
appurtenances,  except  as  aforesaid,  unto  the  .said  J.  W.  Elliott,  his  executors,  &c., 
from  the  29th  of  September  now  last  p.ust,  for  and  during  and  unto  the  full  end  and 
term  of  ninety-eiglit  years  thetice  next  ensuing,  and  fully  to  be  complete  and  ended, 
yielding  and  paying  therefore  for  and  during  the  first  year  of  the  said  term  the  rent  or 
sum  of  301.,  and  for  and  during  the  second  year  of  the  said  term  the  rent  or  sum  of 
601.,  and  for  and  during  the  third  \'ear  of  the  said  term  the  rent  or  sum  of  I'JOl.,  an<l 
for  and  din-ing  the  fourth  year  of  the  said  terra  the  lenl  or  sum  of  2W)\.,  and  for  and 
during  the  tiftii  year  and  remainder  of  the  said  term  the  yearly  i-ent  or  sum  of  ii8ol., 
and  thai  in  the  several  proportions  and  manner  following,  that  is  to  say,  one  equal 
third  [)art  of  the  .said  several  rents  unto  the  .said  Thomas  Randolph  and  his  successors, 
prebendaries  of  the  prebend  aforesaid,  and  tlie  remaining  two  equal  third  parts  thereof 
respectively  unto  the  .said  George  Charles  Marquis  Camden,  his  executors,  iVc.  The 
indenture  then  contained  a  stipulation  that  the  rents  should  l)C  payable  quarterly,  the 
first  quarterly  payment  to  be  due  on  the  25tli  of  I)e-[811]-cember  then  last  past,  and 
the  said  rents  to  be  so  a[)portioned  that  the  yearly  rent  to  be  reserved  on  any  such 
lease  to  bo  granted  as  afor('said  should  not  exceed  one  sixth  of  the  clear  yearly  value 
of  the  land  and  buililings  to  be  thereb}'  demised,  reckoning  such  annual  value  u])on 
the  said  land  and  iiuildings  when  the  .same  should  be  completely  finished  and  lit  for 
habitation,  and  be  not  less  than  4Us.  ;  with  a  proviso,  that,  if  the  yearly  rent  or  rents 
to  be  resei'ved  u])on  or  by  the  lease  or  leases  to  be  granted  of  any  i)art  or  |)arts  only 
of  the  j)iece  or  [)arccl  of  groinid  thereinbefore  desciibed  and  agreed  to  be  demised, 
should  amount  to  or  make  up  the  full  yearly  rent  or  rents  thereby  agreed  to  bo 
reserved  and  made  payable,  then  and  in  such  case  tiie  remainder  of  tiie  said  piece  or 
parcel  of  ground,  or  any  part  or  parts  thereof,  should  from  time  to  time  when  and  as 
the  same  should  be  l)uilt  upon  be  demised  and  leased,  together  witii  the  hou.ses  and 
buildings  thereupon  erected,  at  the  yearly  rent  of  a  peppercorn  only.  The  indenture 
then  stated  an  agreement,  that,  in  every  such  lease  to  be  so  granted  as  aforesaid, 
there  should  be  contained  on  the  ]).irt  of  the  said  .1.  \V.  Klliott,  his  executtii-s,  &e., 
such  coveii.ints  as  were  usually  inserteil  in  leases  granted  on  the  same  estate,  and  in 
particulai-  certain  stipulations  therein  mentioned  ;  anil  that,  in  every  such  luuso,  thoro 
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should  be  contained  on  the  part  of  the  Marquis  the  usual  covenant  entered  into  by 
him  for  quiet  enjoyment  by  the  lessee  or  lessees  therein  on  payment  of  the  rent  and 
observance  of  the  covenants  therein  contained.  It  further  contained  covenants  by 
the  said  J.  W.  Elliott  with  the  Marquis  to  pay  the  said  several  yearly  rents  thei-ein- 
before  agreed  to  be  reserved,  on  the  several  days  and  times  and  in  the  proportions 
and  manner  thereinbefore  appointed, — to  pay  all  rates  and  taxes, — and  to  erect  and 
completely  finish  the  several  brick  messuages  therein  mentioned,  &c., — [812]  to  accept 
such  leases  as  agreed, — and  also  a  covenant,  that,  until  the  said  piece  or  parcel  of 
ground,  and  the  buildings  to  be  erected  as  aforesaid,  should  be  leased  in  execution  of 
the  covenant  in  that  behalf,  the  said  J.  W.  Elliott,  his  executors,  &c.,  would  pay  for 
the  same  the  several  j'early  rents  or  sums  thereinbefore  stipulated  or  agreed  to  be 
reserved  in  the  leases  to  be  granted  as  aforesaid,  to  such  persons,  and  in  such  manner 
and  proportions,  and  at  such  time,  as  the  same  would  be  payable  in  case  such  leases 
were  actuall)'  granted  ;  and  that  he  or  they  would  in  the  meantime  until  the  granting 
of  such  lease  or  leases  perform  all  the  covenants  agreed  to  be  inserted  therein,  as  if 
such  lease  or  leases  had  been  granted.  The  indenture  then  contained  the  following 
proviso  for  re-entry, — " Provided  that,  if  the  whole  or  any  part  of  the  said  yearly  rent 
or  rents  hereby  or  by  the  said  leases  so  to  be  granted  as  aforesaid  to  be  reserved  shall 
be  behind  or  unpaid  for  the  space  of  twenty-one  days  next  over  or  after  any  or  either 
of  the  days  or  times  whereon  the  same  ought  to  be  paid  as  aforesaid,  or  if  the  said 
J.  W.  Elliott,  his  executors,  &c.,  shall  make  default  in  erecting,  building,  and  finishing 
the  several  messuages,  &c.,  then  and  from  thenceforth,  and  in  any  of  the  said  cases, 
and  at  any  time  then  afterwards,  it  shall  and  may  be  lawful  for  the  said  George 
Charles  Marquis  Camden,  his  executors,  &c.,  into  and  upon  the  same  premises,  or 
any  part  thereof,  in  the  name  of  the  whole,  wholly  to  re-enter,  and  the  said  J.  W. 
Elliott,  his  executors,  ttc,  and  all  other  tenants  and  occupiers  of  the  same  premises, 
thereout  and  from  thence  utterly  to  expel  and  amove,  and  all  and  singular  the  same 
premises,  or  so  much  thereof  as  shall  not  then  have  been  actually  leased,  to  have  again, 
retain,  repossess,  and  enjoy,  as  in  his  or  their  first  and  former  estate." 

By  an  indenture  dated  the  31st  of  January,  1^54,  [813]  and  made  between  the 
said  J.  W.  Elliott  of  the  one  part,  and  the  defendant  of  the  other  part, — after  reciting 
the  said  building  articles  of  the  4th  of  February,  1853,  and  that  the  said  J.  W.  Elliott 
had  erected  upon  parts  of  the  said  ground  certain  buildings,  therein  described,  which 
had  been  demised  to  him  by  certain  indentures  of  lease  by  which  ground-rents  to  the 
amount  of  351.  had  been  reserved,  in  consideration  of  15001.,  the  said  J.  W.  Elliott 
assigned  unto  the  defendant,  his  executors,  &-c.,  the  said  recited  building  articles,  and 
all  the  right,  title,  interest,  property,  yjossession,  benefit,  claim,  and  demand  whatso- 
ever which  the  said  J.  W.  Elliott  then  had  or  might  have  by  virtue  of  the  said  indenture, 
and  the  covenants  and  agreements  therein  contained  on  the  part  of  the  plaintiff,  into 
or  out  of  the  said  premises  therein  described,  subject  to  the  performance  by  the 
defendant,  his  executors,  &c.,  of  the  covenants  therein  cont;iined,  among.st  others,  a 
covenant  by  the  defendant  to  perform  the  covenants  in  the  said  articles  on  the  part  of 
the  said  J.  AV.  Elliott,  and  to  indemnify  the  said  J.  W.  Elliott  from  the  same. 

The  defendant  erected  or  completed,  on  part  of  the  premises  so  assigned  to  him, 
certain  messuages  which,  according  to  the  contract,  were  demised  to  him  by  indentures 
of  lease. 

By  an  indenture  of  the  23rd  of  May,  1857,  and  made  between  the  defendant  of 
the  one  part,  and  one  George  White  of  the  other  part,  the  defendant,  for  a  nominal 
consideration,  a,ssigned  to  White,  his  executors,  &c.,  the  said  building  articles  of  the 
ith  of  February,  1853,  and  all  his  interest  therein. 

The  defendant  had  paid  to  the  plaintiff  all  the  rent  due  under  the  building  agree- 
ment of  the  4th  of  February,  1853,  up  to  Lady-Day,  1857,  being  the  last  quarter-day 
previous  to  the  date  of  the  assignment  to  White. 

[814]  Upon  proof  of  these  facts,  the  learned  judge  directed  a  verdict  to  be  entered 
for  the  plaintiff  for  the  amount  claimed, — reserving  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  or  a  nonsuit. 

Bovill,  Q.  C,  in  Michaelmas  Tei-m  last  accordingly,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendant,  on  the  grounds, — first,  that  the  building-articles  of  the  4th 
of  February,  1 853,  amounted  to  an  actual  demise, — secondly,  that  the  defendant  never 
took  any  intei'est  except  under  the  building  agreement,  and  was  not  tenant  fi-om  year 
to  year, — thirdly,  that,  if  there  was  any  tenancy  from  year  to  year,  Elliott  became 
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such  tenant,  and  that  tenancy  was  assigned  to  the  defendant,  and  by  him  assigned 
over, — fourthly,  that,  if  any  rent  was  recoverable,  it  would  be  due  to  the  plaintiff  and 
Randolph  or  the  prebendary  of  St.  Taul's.  He  cited  Doe  tl.  JFalker  v.  Groves,  15  East, 
■2ii,  and  (Jurling  v.  Mills,  6  M.  &  G.  173,  7  Scott,  N.  K.  709. 

Malcolm  shewed  cause.  The  articles  of  agreement  of  the  4th  of  February,  1853, 
clearly  do  not  amount  to  an  actual  demise.  The  matter  rests  entirely  in  contract. 
The  whole  scope  of  the  agreement  shews  that  the  only  demise  contemplated,  was,  a 
demise  of  each  house  when  erected.  [Willes,  J.  If  the  articles  constitute  a  demise 
of  the  whole  piece  of  land,  out  of  what  estate  would  the  separate  leases  be  granted  'l\ 
The  parties  have  carefully  worded  the  agreement  so  as  to  prevent  its  operating  as  a 
lease.  Neither  did  Elliott  hold  as  tenant  from  year  to  year.  He  merely  held  under 
the  terms  of  the  agreement ;  and,  by  the  assignment  to  the  defendant,  the  latter 
became  assignee  of  a  chose  in  action  ;  but,  when  he  entered  into  possession  and  paid 
rent,  he  became  tenant  from  year  to  year.  [815]  [Williams,  J.  Does  not  the  same 
argument  shew  that  Elliott  became  tenant  from  year  to  3'oar'?]  It  is  submitted  that 
it  does  not :  a  tenancy  from  year  to  year  in  Elliott  is  quite  inconsistent  with  the 
building  agreement.  The  covenants  entered  into  by  Elliott  in  that  instrument  do  not 
bind  his  assignee.  The  position  of  the  defendant,  therefore,  is  simply  that  of  a  man 
holding  under  the  plaintiff'  and  paying  him  rent.  [Cockburn,  C.  J.  If  the  terms  of 
the  agreement  do  not  create  the  relation  of  landlord  and  tenant,  when  the  defendant 
becomes  assignee  of  that  agreement  and  goes  to  pay  the  stipulated  sum  under  it,  why 
is  it  to  be  asssumed  that  he  makes  the  payment  in  the  character  of  tenant  rather  than 
as  assignee  of  the  agreement '  Being  bound  by  his  agreement  with  Elliott,  he  makes 
the  payment  in  discharge  of  that  obligation.  Why  should  the  money  be  held  to  be 
rent  in  the  case  of  the  defendant,  and  not  in  the  case  of  Elliott'!]  The  defendant  as 
assignee  would  not  be  bound  by  the  covenants  entered  into  by  Elliott.  He,  there- 
fore, does  not  hold  under  the  ai-ticles.  His  is  the  common  case  of  a  man  occupying 
land  and  pa3'ing  rent, — which  clearly  creates  a  tenancy  from  year  to  year.  If  not 
tenant  from  year  to  year,  the  defendant  was  at  the  lea.st  tenant  at  will,  and  so  liable 
for  the  rent.     [The  other  point  was  waived.] 

Bovill,  Q.  C,  and  Garth,  contra,  were  not  called  upon. 

Williams,  J. (a).  I  am  of  opinion  that  this  rule  must  be  made  ab.solute,  upon  one 
of  the  points  made  (but  not  much  insisted  upon)  at  the  trial  and  upon  the  motion.  I 
think  there  was  no  evidence  at  all  of  any  [816]  lialiility  in  the  defendant  to  pay  the 
sum  claimed  in  this  action.  The  way  in  which  it  is  sought  to  make  him  liable  is 
this : — It  is  contended,  and  I  think  properly  contended,  on  the  part  of  the  plaintill', 
that  the  agreement  of  the  4tli  of  February,  1853,  did  not  amount  to  a  lease.  So  far 
from  that  instrument  being  intended  to  operate  as  a  lease,  every  possible  care  seems 
to  have  been  taken,  not  only  to  avoid  its  being  treated  as  a  ilcmise,  but  also  to  prevent 
any  estate  being  taken  under  it  until  the  houses  should  be  l)uiltand  the  leases  granted. 
Then,  it  is  further  insisted  on  the  part  of  the  plaintiff,  that  Elliott  never  gained  a 
tenancy  fiom  year  to  year  under  the  agreement.  The  reason  why  these  arguments 
were  urged  (and,  as  I  think,  successfully  urged)  is,  that,  if  that  agreement  amounted 
to  a  lease,  then  the  defendant  would  be  merely  an  assignee ;  and,  having  assigned 
over  before  any  part  of  the  rent  claimed  became  due,  he  would  be  discharged,  inasnuich 
as  he  would  as  assignee  only  be  liable  for  rent  accruing  whilst  he  was  in  po.ssession. 
That  is  the  reason  why  it  has  been  urged  that  the  articles  of  the  4tli  of  February, 
1853,  did  not  amount  to  a  lease,  and  that  Elliott  never  became  tenant  from  year  to 
year  inider  them.  1  thiid<  Mr.  Malcolm  has  made  out  those  two  propositions.  But, 
then  conies  the  (|uestion  whether  he  has  succeeded  in  shewing  that  a  tenancy  from 
year  to  year  subsisted  between  the  plaintiti'and  the  defendant.  I  think  he  has  not.  It 
seems  to  mc  to  be  clear  that  the  Ixiilding  articles  carefully  exclude  the  accpiisition  of  any 
estiite  by  I'^lliott.  It  would  perhaps  be  ditllcult  to  say  that  he  did  not  become  tenant 
at  will  :  but,  beyond  a  tenancy  at  will,  he  clearly  had  no  estate.  What,  then,  was 
Elliott's  position  '.  He  had  under  the  articles  a  right  to  enter  upon  the  land  anil  devote 
it  to  the  purposes  thereby  contemplated,  and  for  this  right  ho  Wivs  to  pay  an  annual 
sum,  not  as  [817]  rent,  but  as  a  collateral  payment  until  the  leases  should  be  granted, 
and  an   estate  thereby  aciiuircd.     It  is  plain,  thereft)re,  that  the  sum  stipulated  to  bo 

(«)  Cockburn,  C.  J.,  was  absent  on  account  of  indisposition,  and  Willes,  J.  had 
gone  to  Chambers. 
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paid  by  Elliott  not  being  payable  as  rent  for  the  occupation  of  the  land,  but  merely 
a  stipulated  sum  pa}'able  by  virtue  of  the  agreement,  so  far  as  he  was  concerned  there 
is  no  ground  for  saying  that  he  ever  paid  lent  in  the  sense  of  creating  a  tenancy.  But 
it  is  contended  by  Mr.  Malcolm,  that,  when  the  defendant  came  in,  the  payment  was 
to  be  considered  as  rent  paid  for  the  enjoyment  of  the  land,  and  so  a  tenancy  from 
year  to  year  was  created.  It  seems  to  me  that  there  is  no  gi'ound  whatever  for 
implying  a  tenancy  from  year  to  year  in  the  defendant.  Where  a  tenanc}'  from  year 
to  year  is  implied  from  periodical  payments,  it  is  because  you  cannot  account  for  the 
payment  of  the  money  upon  any  other  hypothesis  than  that  it  is  paid  for  rent,  and 
hence  the  law  implies  a  tenancy  from  year  to  year.  But  here  there  is  no  more  reason 
for  implying  a  tenancy  from  yeai'  to  year  aftei'  the  defendant  came  in  than  there  was 
when  Elliott  held  the  land.  The  defendant  became  liable  to  pay  the  money  because 
Elliott,  had  assigned  the  agreement  to  him,  and  he  had  agreed  with  Elliott  to  make 
the  payments.  I  am  of  opinion  that  the  only  person  liable  in  a  court  of  law  for  the 
payment  of  the  stipulated  annual  sum  to  the  Marquis,  would  be  Elliott  himself :  and 
that  the  fact  of  the  defendant  having  become  assignee  of  the  agreement  would  not 
make  him  liable  to  the  Marquis.  The  payments  which  were  made  bv  him  were  not 
made  in  discharge  of  any  original  liaVtility  in  himself,  but  in  dischaige  of  the  liability 
of  Elliott,  against  which  the  defendant  as  assignee  was  bound  to  indemnify  Elliott. 
It  is  said  that  the  defendant  held  upon  terms  different  from  those  under  which  Elliott 
held.  But  that  leaves  the  question  precisely  as  it  was  before.  Can  [818]  you  imply 
from  the  paj'ment  of  the  money  by  the  defendant,  that  he  meant  to  become  tenant 
from  year  to  year  to  the  plaintiff  1  Clearly  not.  The  payment  being  due  to  the 
liability  of  Elliott  under  the  agreement,  there  is  no  more  reason  foi-  inferring  that  the 
defendant  became  tenant  from  year  to  year  than  that  Elliott  Ijeeame  such.  Then  it 
is  said,  that,  if  the  defendant  was  tenant  at  will  only,  inasmuch  as  he  continued  tenant 
for  a  portion  of  the  year,  he  ought  to  pay  rent  pro  rata.  Be  it  that  he  was  tenant  at 
will,  he  was  not  tenant  at  will  on  the  terms  of  paying  so  much  a  year  rent.  The 
amount  still  remains  a  collateral  sum,  for  which  Elliott,  and  Elliott  alone,  was,  in  my 
opinion,  liable  under  his  agreement  with  the  plaintiff. 

Ckowder,  J.  I  also  am  of  opinion  that  this  rule  should  be  made  absolute,  though 
not  precisely  on  the  grounds  upon  which  it  was  moved.  The  first  of  these  was,  that 
the  building-articles  of  the  4th  of  February,  1853,  amounted  to  a  demise  of  the  land 
to  Elliott.  I  am  clearly  of  opinion  that  those  articles  did  not  amount  to  an  actual 
demise.  At  first  I  was  inclined  to  think  that  they  did  :  but,  upon  looking  more  closely 
at  the  instrument,  it  seems  to  me  to  have  been  the  intention  of  both  parties  to  exclude 
the  pa.ssing  of  any  estate.  In  substance  it  amounts  to  this  : — Certain  land  was  staked 
out,  upon  which  houses  wei-e  from  time  to  time  to  be  erected,  and,  when  and  as  one 
or  more  of  the  houses  so  agreed  to  be  built  were  covered  in,  leases  were  to  be  granted  ; 
and  for  this  certain  annual  sums  were  to  be  paid  from  time  to  time.  The  expres.sion 
used  is  "  rent  or  sum  : "  but  the  word  rent  was  probalily  inserted  from  the  difiiculty 
of  distinguishing  between  rent  which  would  be  payable  under  the  intended  leases,  and 
the  annual  payments  to  be  made  for  the  right  to  occupy  the  land  for  the  purpose  of 
[819]  erecting  the  houses  thereon  in  the  meantime.  There  are  also  expressions  about 
re-entering  and  re-possessing  the  land  for  covenants  broken.  But  I  think  it  is  clear, 
upon  the  whole  instrument,  that  nothing  was  intended  to  be  demised  until  the  buildings 
should  from  time  to  time  be  erected  ;  and  that  no  tenancy  was  thereby  created.  Elliott 
enteied  under  the  agi'eement,  and  commenced  building,  and  afterwards  assigned  all 
his  interest  in  the  agreement  to  the  defendant,  who  completed  two  houses  upon  the 
land.  I  am  clearly  of  opinion  that  there  was  no  actual  demise,  and  no  tenancy  from 
year  to  year.  The  next  point  made  in  the  rule  is,  that  the  defendant  never  took  any 
interest  except  under  the  building  agreement,  and  was  not  tenant  from  year  to  year. 
Upon  that  ground,  I  think  the  defendant  is  entitled  to  succeed,  though  not  in  the  way 
in  which  it  was  presented  to  the  court  on  moving  for  this  rule.  It  seems  to  me  that 
the  defendant  never  became  tenant  from  year  to  year.  It  was  insisted,  that,  under 
the  agreement  of  the  4th  of  February,  1853,  Elliott  liecame  tenant  from  year  to  year  ; 
and,  if  so,  Elliott  having  assigned  his  intei'est  to  the  defendant,  and  the  defendant 
having  assigned  to  White  before  any  of  the  rent  claimed  in  this  action  became  due, 
the  defendant  could  not  be  liable.  Mr.  Malcolm  has,  however,  .satisfied  me  that  Elliott 
never  became  tenant  from  year  to  year  under  the  agreement.  His  position  was  rather 
that  of  tenant  at  will, — that  is,  he  was  not  in  as  a  trespasser,  but  the  annual  payment 
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was  not  a  payment  as  or  in  the  nature  of  rent,  Ijut  a  stipulated  collateral  payment 
under  the  articles.  Then  it  is  contended,  on  the  part  of  the  plaiiitiil',  that,  assuming 
Elliott  not  to  have  been  tenant  from  year  to  year,  yet  the  defendant,  from  the  altered 
circumstances,  became  so.  That  argument,  however,  clearly  fails.  By  the  assignment 
to  him,  the  defendant  Itecame  .so  far  placetl  in  the  posi  [820]-tion  of  KUiott  that  he 
might  well  make  the  annual  payment  stipulated  to  be  paid  by  Elliott  under  the 
building-articles.  It  is  said  that,  because  the  defendant  paid  the  money,  and  because 
it  was  a  payment  in  the  nature  of  lent,  he  thereby  became  tenant  from  year  to  year 
to  the  Marquis.  But  it  seems  to  me  that  the  existence  of  a  tenancy  from  year  to  year 
is  negatived  by  all  the  evidence  in  the  case.  It  is  clear  that  the  defendant  was  acting 
merely  as  Elliott  acted.  It  does  not  in  my  opinion  follow  from  the  altered  circum- 
stances that  the  payment  was  made  by  the  defendant  as  rent.  It  is  true,  the  defen- 
dant was  not  under  covenant  with  the  plaintitt'  to  make  the  payments  :  but  they  were 
made  in  discharge  of  Elliott's  liability,  pursuant  to  the  defendant's  bargain  with  Elliott. 
He  was  merely  carrying  out  Elliott's  engagement  under  the  stipulations  he  had  entered 
into  with  Elliott.  I  agree  with  my  Bi'other  Williams,  that,  when  a  tenancy  from  year 
to  year  is  implied  from  the  payment  of  rent,  it  is  only  where  the  payment  can  be 
referred  to  nothing  else.  Here,  however,  there  is  no  necessity  for  any  such  inference : 
the  facts  negative  the  inference  of  a  tenancy  from  year  to  year.  What,  then,  is  the 
condition  of  the  defendant?  Assuming  him  to  have  been  tenant  at  will,  he  was  not 
tenant  at  a  rent :  the  payment  was  a  mere  collateral  payment,  referaljle  to  the  agree- 
ment, and  to  nothing  else.  As  between  the  plaintitl'  and  defendant,  the  payment 
clearly  was  not  enforceable.  The  plaintiff's  only  remedy  at  law  is  against  Elliott. 
The  lule  must,  therefore,  be  made  absolute. 
iiide  absolute  (a). 

[821]     TiiK  Eastekn  Counties  R.^ilway  CoiiLPANY  v.  Dokling.    Feb.  12th,  1859. 

[8.  C.  28  L.  .J.  G.  P.  202  ;  5  .Jur.  N.  8.  869.  Applied,  Marshall  v.  Ulleswater  Steam 
Namjalion  Company,  1871,  L.  R.  7  Q.  B.  173.  Distinguished,  Lyon  v.  Fishmmigers' 
Company,  1876,  1  App.  Cas.  677.] 

To  a  declai'ation  charging  the  defendant  with  breaking  and  entering  ujiou  a  certain 
dummy  or  landing-stage  of  the  plaintiti's,  the  same  being  a  barge  of  the  plaintifl's, 
moored  to  a  wharf  in  the  river  Orwell,  and  embarking  and  disembarking  from  the 
same  passengers  and  others  on,  to,  and  from  divers  ships  and  vessels,  and  mooring 
ships  and  ves.sels  against  the  same, — the  defendant  pleaded  that  the  Orwell  was 
a  public  and  common  navigable  river  and  common  highway;  that  he  had  a  right 
to  land  and  was  desirous  of  landing  passengers  from  his  steam-vessel  at  the  wharf; 
that  the  plaintifl's'  dummy  or  landing-stage  at  the  time  when,  &c.  was  permanently 
moored  and  fi.xcd  alongside  the  wharf  so  that  his  passengers  could  not  embark  or 
disembark  there  without  his  vessel  being  moored  thereto  and  his  passengers  passing 
over  the  same,  &c.  ; — Held,  on  denxurrer,  a  sulticient  answer  to  tiie  declaration, — 
the  ilummy  appearing  to  bo  a  permanent  obstruction  of  the  defendant's  right  to  use 
the  river  as  a  highway,  which  he  could  only  exercise  Ijy  removing  it  or  passing  over 
it. — Issue  having  been  taken  upon  the  above  and  other  pleas,  the  cause  went  down  to 
trial,  when  it  appeared  that  the  dummy  was  moored  to  the  wharf  so  as  to  rise  and  fall 
with  the  tide,  that  vessels  could  not  if  the  dummy  had  not  l)een  there  have  approached 
the  wharf  at  low  water,  and  that  the  defendant  claimed  the  right  of  landing  at  all 
times  over  the  dummy  :  -Held  that,  if  the  plaintill's  had  intended  to  complain  of 
the  defendant's  exercise  of  his  supposed  right  at  times  of  low  watei',  when  he  could 
not  have  come  to  the  wharf  if  their  dummy  had  not  Ijccn  there,  they  should  have 
new-assigned. — There  was  evidence  of  a  cusUnn  for  barges  oi-  other  vessels  arriving 
at  a  wharf  for  the  purpose  of  loading  and  unloading,  to  pass  for  that  purpose 
over  any  other  barge  or  vessel  UKJorcd  alongside  a  wharf  and  thereby  pre\enling 
access  to  it  otherwise  :  -(^uierc,  whether  such  custom  ai)i)lied  to  a  thing  like  this, 
which  was  a  mere  landing-stage  for  steamboat  passengers. 

This  was  an  action   brought  i)y  the  Eastern  Counties   iiailway  Company  against 
the  defendant  for  an  alleged  trespass. 

(u)  8ee  Akxaiukr  v.  Bouiiin,  6  8cott,  611,  4  N.  C.  799. 
C.  r.  XIX.— 11* 
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The  tleclaration  stated  that  the  defendant  broke  and  entered  upon  a  certain  landing- 
stage  or  dummy  of  the  plaintiffs,  the  same  being  a  barge  of  the  plaintiff's,  moored  to 
a  certain  wharf  in  the  river  Orwell,  and  with  feet  in  walking  and  otherwise  walked  and 
trespassed  upon  the  same,  and  emliarked  and  disembarked  from  the  same  divers  persons 
and  passengers  and  others  on,  to,  ;uid  from  divers  ships  and  vessels,  and  navigated, 
moored,  and  fastened  divers  ships  and  vessels  upon  and  against  the  same. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  a  traverse  that  the  landing- 
stage  or  dummy  was  the  landing-stage  or  dummy  of  the  plaintiff's, — thirdly,  leave 
and  licence. 

Fourth  plea,— that  the  said  river  Orwell,  and  that  part  thereof  in  which  the  said 
barge  of  the  plaintiff's  at  the  said  time  when,  &c.  was  moored  as  in  the  declaration 
and  thereinafter  mentioned,  was  and  still  is  a  public  and  common  navigaljle  rivei',  and 
the  Queen's  [822]  antient  and  common  highway  for  all  the  liege  subjects  of  our  lady 
the  Queen  with  their  ships  and  other  vessels  to  navigate,  .sail,  pass,  and  repass  in,  upon, 
and  through  the  same,  and  over  all  parts  thereof,  evei'v  year  and  at  all  times  of  the 
year,  and  at  all  times  and  states  of  the  tides  of  the  said  river,  at  theii-  free  will  and 
pleasure,  and  that  the  said  part  of  the  said  i-iver  then  was  and  still  is  open  to  the  sea, 
and  having  a  free  passage  in  and  from  the  same  for  ships  and  other  v-essels,  and  was 
and  still  is  within  the  rtnx  and  reffux  of  the  tide  of  the  sea,  and  the  tide  of  the  sea 
befoie  and  at  the  said  time  when,  &c.  flowed  and  reflowed,  and  still  flows  and  leflows, 
in  the  said  part  of  the  said  river  :  That,  at  the  said  time  when,  &c.,  the  said  barge 
of  the  plaintiff's  was  moored  in  a  certain  pait  of  the  said  river  lying  and  being 
within  the  port  of  Ipswich,  and  that  there  now  is,  and  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary  hath  been,  a  certjiin  antient  and 
laudalde  custom  used  and  approved  of  within  the  port  of  Ipswich,  that  is  to  say, 
that  all  and  any  ships,  vessels,  boats,  or  barges  trading  or  being  in  the  said 
river,  within  the  said  port,  might  be  laid  and  moored  alongside  the  quays,  wharves, 
and  banks  abutting  on  the  said  river,  for  the  purpose  of  persons  embarking  or 
disembarking,  and  goods  being  laden  upon  and  unladen  from  on  board  the  said 
ships,  boats,  and  l)arges,  at,  from,  oi'  upon  the  said  quays,  wharves,  and  banks  of 
the  said  ri^er,  and  that  the  said  ships,  vessels,  boats,  and  barges  might  remain  and 
continue  so  laid  and  moored  for  the  purpose  aforesaid  until  the  said  pei'sons, 
goods,  wares,  and  merchandize  should  be  so  embarked,  disembarked,  laden,  or 
unladen  as  aforesaid,  and  that  the  said  persons,  goods,  wares,  and  merchandize 
might  be  so  embarked,  disembarked,  laden,  or  unladen  as  aforesaid  at  the  said 
quays,  wharves,  and  banks  ;  and  that,  when  and  so  often  as  it  should  so  happen  that 
[823]  one  ship,  vessel,  boat,  or  barge  should  Ije  laid  or  moored  alongside  part  of  any 
of  the  said  quaj's,  wharves,  or  banks,  so  that  another  ship,  vessel,  boat,  or  barge  should 
be  unable  to  be  laid  or  moored  along.side  that  part  of  the  quays,  wharves,  or  banks  at 
which  such  ship,  vessel,  boat,  or  barge  was  so  laid  or  moored  alongside  as  aforesaid, 
and  another  ship,  vessel,  boat,  or  barge  upon  or  from  which  the  pei'sons,  goods,  wares, 
and  merchandizes  were  entitled  to  be  embarked,  disembarked,  laden,  or  unladen  upon 
or  from  the  said  part  of  the  said  quaj^,  wharf,  or  bank  at  which  the  said  ship,  \'essel, 
boat,  01'  barge  might  be  so  laid  or  moored  alongside  as  aforesaid,  should  arrive  at  the 
said  last-mentioned  part  of  the  said  last-mentioned  quay,  wharf,  or  bank,  while  the 
said  ship,  \cssel,  boat,  or  barge  should  be  so  laid  or  moored  as  aforesaid,  then  that 
the  said  ship,  vessel,  boat,  or  barge  so  arriving  might  be  laid  or  moored  alongside  to 
the  said  ship,  vessel,  boat,  or  barge  so  then  already  laid  or  moored  alongside  the  said 
last-mentioned  part  of  the  said  quay,  wharf,  or  bank  as  afoiesaid,  for  the  purpose 
aforesaid  ;  and  that  persons  might  embai-k  or  disembark,  and  that  goods,  wares,  and 
merchandize  might  be  laden  or  unladen  upon  or  from  the  said  ship,  vessel,  boat,  or 
barge  so  arriving  as  aforesaid  ;  and  that  for  that  purpose  the  said  last-mentioned  persons 
might  of  right  go,  pass,  and  re-pass,  and  the  said  last-mentioned  goods  be  carried  upon 
and  over  the  said  ship,  vessel,  boat,  or  barge  so  firstly  laid  or  moored  alongside  as 
afoi-esaid,  unto,  upon,  or  from  the  said  part  of  the  said  quay,  wharf,  or  bank  against 
or  alongside  which  the  said  last-mentioned  ship,  vessel,  boat,  or  bai'ge  was  so  laid  or 
moored  as  aforesaid  :  That,  just  before  the  said  time  when,  &e.,  a  certain  vessel  of  the 
defendant  upon  which  divers  persons,  goods,  wares,  and  merchandize  which  the  defen- 
dant was  entitled  to  [824]  disembark  and  unlade  upon  a  certain  part  of  a  certain  quay 
abutting  upon  ;i  certain  part  of  the  said  river,  within  the  said  port,  and  which  said  last- 
mentioned  vessel  was  then  lawfully  navigating  the  .said  ri\  er  in  the  said  highway,  then 
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arrived  at  the  last-tneiitioiied  part  uf  the  said  river  and  of  the  said  last-mentioned  ijuay, 
and  the  defendant  was  then  minded  and  lU'sirou.s,  and  was  lawfully  entitled,  to  diseni- 
bai'k  the  said  last-mentioned  persons  and  unlade  the  said  last-mentioned  goods,  wares, 
and  merchandize  from  the  said  last-mentioned  vessel  of  the  said  last-mentioned  part  of 
the  said  ri\er  and  the  said  last-mentioned  part  of  the  said  last-mentioned  quay;  and 
that,  at  the  time  the  said  vessel  of  the  defendant  so  arriveti  at  the  said  last-mentioned 
part  of  the  said  river  as  aforesaid,  and  thence  until  and  at  and  after  the  said  time 
when,  &c.,  the  said  barge  of  the  plaintiff's  was  and  eontimied  laid  and  moored  in  the 
said  last-mentioned  part  of  the  said  river  alongside  the  said  last-mentioned  ipiay,  so 
that  the  said  last-mentioned  persons,  goods,  wares,  and  merchandize  to  be,  and  which 
then  were  in  and  on  board  of  the  defendant's  said  vessel,  could  not  be,  laden  and 
embarked  and  disembarked  or  unladen  from  the  same  at  the  said  last-mentioned  part 
of  the  said  last-mentioned  quay,  without  the  defendant's  said  last-mentioned  vessel 
being  moored  and  fastened  against  the  said  Ijarge  of  the  plaintifis,  or  without  the  said 
last-mentioned  persons  and  others  to  carry,  and  carrying,  the  last-mentioned  goods, 
wares,  and  merchandize,  entering  upon  and  walking  and  passing  over  the  said  barge 
of  the  plaintiff's  ;  wherefore  the  defendant,  in  order  to  disembark  the  said  last-mentioned 
persons,  and  unlade  the  said  last-mentioned  goods,  wai'es,  and  merchandize  at  the  said 
last-mentioned  part  of  the  said  ijuay,  in  the  exercise  of  his  right  under  and  by  virtue 
of  the  said  custom,  and  because  he  could  not  otherwise  [825]  do  so,  committed  the 
said  trespass  complained  of :  and  that  the  alleged  trespasses  were  an  use  by  the 
defendant  of  the  said  custom,  and  only  what  he  was  entitled  to  do  under  and  by 
virtue  of  the  same. 

Fifth  plea, — that  the  said  river  Orwell,  and  that  part  thereof  in  which  the  .said 
barge  of  the  plaintifis  at  the  said  time  when,  &c.  was  moored  as  in  the  declaration 
and  hereinafter  mentioned,  was  an<l  still  is  a  pulilic  and  common  navigable  river,  and 
the  (^)ueen's  antient  and  comnujn  highway  for  all  the  liege  subjects  of  our  lady  the 
C^)iieen  with  their  ships  and  other  vessels  to  navigate,  sail,  and  pass,  and  repass,  in, 
upon,  through  and  over  the  same  and  all  parts  thereof,  every  year,  and  at  all  times  of 
the  year,  and  at  all  times  and  suites  of  the  tide  of  the  said  river,  at  their  will  and 
pleasure  ;  and  that  the  said  part  of  the  said  river  then  was  and  still  is  open  to  the  sea, 
and  having  a  free  passage  in  and  fiom  the  same  for  ships  and  other  vessels,  and  was 
and  still  is  within  the  flux  and  reflux  of  the  tide  of  the  .sea,  and  the  tide  of  the  sea 
befoi'c  and  at  the  said  time  when,  I'kc.  flowed  and  reflowed,  and  still  flows  and  reflows 
in  the  said  part  of  the  .said  rivei';  and  that,  j\ist  before  the  said  time  when,  Ac,  a 
certain  vessel  of  the  defendant,  upon  which  divers  persons,  goods,  wares,  and  mer- 
chandize which  the  said  defendant  was  entitled  to  disembark  and  to  unlade  upon  a 
certain  part  of  a  certain  quay  al>ntting  ui)on  the  said  part  of  the  said  river,  and  which 
said  last  mentioned  vessel  was  then  lawfully  navigating  the  said  river  in  the  said 
highway  there,  ari-ived  at  the  .said  last-mentioned  part  of  the  said  river,  and  the 
said  last-mentioned  part  of  the  said  last-mentioned  quay  ;  and  the  defendant  was  then 
minded  and  desirous  and  was  so  entitled  as  aforesaid  to  disembark  the  .said  last>men- 
tioned  persons  and  iniload  the  said  lastrmentioned  goods,  wares,  and  merchandize  from 
the  .'•aid  last-mentioned  vessel  at  the  said  last-mentioned  river,  and  at  the  last-mentioned 
[826J  part  of  the  .said  quay  ;  and  that,  at  the  time  the  said  vessel  of  the  defendant  so 
arriveii  at  the  said  last-mentioned  [)art  of  the  said  river  as  aforesaid,  and  thence  until 
and  at  and  after  the  said  time  when,  ifec,  the  said  landing-stage  or  dummy  of  the  plain- 
tifl's,  being  a  bai'ge  boarded  over  and  made  into  a  floating  landing-pl;ice  for  the 
embarkation  and  disembarkation  of  persons,  and  the  lading  and  unlading  of  goods, 
waies,  or  merchandize  on  and  fi'om  (;n  board  of  vessels  arriving  at  the  said  quay,  was 
then  permanently  moored  and  flxed  there,  and  was  a  perni.inent  erection  for  the 
j)urpose  of  i)ersons  so  embarking  and  disembarking,  and  of  goods,  wares,  and  mer- 
chandize being  so  laden  and  unladen  upon  and  by  means  of  the  .same,  and  the  said 
landing-stage  or  dummy  was  then  and  during  the  time  aforesaid  so  moored  and  fixed 
as  .aforesaid  wrongfully  in  a  part  of  the  bed  and  com-se  of  the  said  liver,  alongside  tiio 
.said  last-mentioned  part  of  the  said  last-mentioned  "piay,  and  then  wrongfully  covered 
and  obstructed  the  said  part  of  the  bed  and  eoinse  of  tiie  .said  river  and  highway  there, 
.so  that  it  was  im])ossible  for  the  said  last-mentioned  persons,  goods,  wares,  and  mer- 
chandize who  and  wliich  were  then  in  and  on  lK)ard  of  the  dcfeu<laut's  said  vessel, 
to  disembark  or  1)0  iniladen  from  the  same  at  the  said  last-mentioned  part  of  the  said 
last-mcnlioni'd  ixw.yy,  without  the  ilefendant's   said    vessel   lieiiii/   moored   anri  f;islcnod 
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against  the  said  barge  of  the  plaintifi's,  or  without  the  said  last-mentioned  persons  and 
others  to  carr}',  and  carrying,  the  .said  last^nientioned  goods,  wares,  and  merchandize, 
entering  upon  and  walking  and  passing  over  the  said  1)arge  of  the  plaintiffs ;  and  the 
said  barge  of  the  plaintiffs  then  was  a  common  and  a  public  nuisance  upon  and  to  the 
said  highway,  and  to  all  pei'sons  sailing,  passing,  or  navigating  upon  or  over  the  same ; 
wherefore  the  defendant,  in  order  to  disembark  the  said  last^[827]-mentioned  persons 
and  unload  the  said  last-mentioned  goods,  wares,  and  merchandize  at  the  last>mentioued 
pirt  of  the  said  quay,  in  the  exercise  of  his  right  so  to  do,  and  because  he  could  not 
otherwise  do  so,  and  solely  in  order  to  do  so,  committed  the  said  trespasses  complained 
of,  as  he  lawfully  might  for  the  cause  aforesaid,  doing  no  unnecessary  damage  to  the 
plaintiffs  in  that  behalf. 

Sixth  plea.  The  defendant  lepeats  the  se\eral  allegations,  statements,  and  aver- 
ments in  the  said  fifth  plea  contained,  except  so  far  as  the  same  states  or  alleges 
that  the  plaintiff's'  said  landing-stage  or  dummy  was  wrongfully  moored  or  fixed  in 
the  said  river,  and  that  the  same  was  a  common  or  public  nuisance  as  in  that  plea 
mentioned. 

The  plaintiffs  joined  issues  upon  these  several  pleas,  and  also  demurred  to  the 
last  plea. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Summer  Assizes  for  the  county 
of  Suffolk,  when  the  following  facts  appeared  in  evidence : — 

The  Eastern  Union  Kailway  Company  had  established,  in  connection  with  their 
railway,  a  line  of  steam-packets  between  Ipswich  and  Harwich.  For  the  convenience 
of  emlDarking  and  disembarking  passengers  at  Ipswdch,  the  company,  with  the  permis- 
sion of  the  owner,  placed  a  "dummy,"  or  Hush-decked  barge,  in  the  river  Orwell, 
opposite  a  wharf  called  Griffin's  Wharf.  This  dummy  was  fastened  by  means  of  chains 
to  the  wharf  and  to  a  mooring-stone  sunk  into  the  bed  of  the  river,  so  as  to  rise  and 
fall  with  the  tide  ;  and  without  it  it  would  have  been  impossible  for  boats  to  land  or 
embark  passengers  at  the  wharf  at  low-watei'. 

The  Eastern  Union  Railway  Company  having  transferred  their  line,  together  with 
their  steam-boat  estab-[828]-lishnicnt,  to  the  Eastern  Counties  Railway  Company,  the 
latter  company  Ijecame  possessed  of  this  dummy. 

The  defendant,  who  had  formerly  been  in  the  service  of  the  company  as  super- 
intendent of  the  steam-packets,  set  up  an  opposition  steam-packet  to  run  between 
Ipswich  and  Harwich.  Having  the  permission  of  the  owner  of  Griffin's  Wharf  to 
land  and  embark  passengers  there,  and  the  plaintiff's  dummy  occupying  the  whole 
frontage,  the  defendant  insisted  upon  his  right  to  go  alongside  the  dummy  at  all 
times  of  the  tide  for  that  purpose.     And  this  was  the  trespass  complained  of. 

It  was  proved  that,  l)ut  for  the  plaintiff's'  dumm3'  being  mooi'ed  as  it  was,  the 
defendant's  steam-boat  could  have  got  alongside  the  wharf  at  all  times  at  high-water, 
but  not  at  low-water  ;  and  that  he  insisted  upon  his  right  to  use  the  dummy  at  all 
times. 

In  support  of  the  custom  alleged  in  the  fourth  and  sixth  pleas,  the  defendant 
proved,  that,  according  to  the  usage  of  the  port,  whenever  a  barge  or  other  vessel 
was  moored  alongside  of  a  whaif  for  the  purpose  of  loading  or  unloading,  so  as  to 
prevent  another  vessel  getting  alongside  the  wharf,  such  la.st>mentioned  vessel  might 
be  placed  alongside  the  former,  and  her  people  pass  over  her  foi-  the  purpose  of  loading 
and  unloading. 

The  jury,  in  answer  to  questions  put  to  them  by  the  learned  judge,  found  that 
the  custom  existed  as  alleged  in  the  pleas  ;  that  the  defendant  could  not  land  at  the 
wharf  without  going  over  the  plaintiffs'  dummy  ;  and  that,  on  some  occasions  he 
might,  though  on  others  (according  to  the  state  of  the  tide)  he  could  not  have  landed 
and  embarked  his  passengers  on  the  wharf,  if  there  had  been  no  dummy  there. 

A  verdict  was  thereupon  entered  for  the  defendant  upon  the  fourth  and  sixth 
issues,  and  for  the  plaintiff's  on  the  rest. 

[829]  O'Malley,  Q.  C,  in  Michaelmas  Term  last,  on  the  part  of  the  plaintiff's, 
obtained  a  rule  calling  upon  the  defendant  to  shew  cause  why  the  verdict  found  for 
him  on  the  fourth  plea  should  not  be  set  aside,  and  instead  thereof  a  verdict  be  entered 
thereon  for  the  plaintiff's  with  nominal  damages,  pursuant  to  leave  reserved  at  the 
trial,  on  the  ground  that  that  plea  was  not  pro\ed  ;  and  why  the  \erdict  found  for 
the  defendant  on  the  sixth  plea  should  not  be  set  aside,  and  instead  thereof  a  verdict 
be  entered  thereon  for  the  plaintiff's,  on  the  ground  that  there  was  no  evidence  in 
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support  thereof ;  or  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on 
the  grotnid  that  the  verdict  was  against  the  evidence  :  or  why  judgment  should  not 
be  entered  for  the  plaintitl's  on  the  fourth  plea  non  obstante  veredicto,  on  the  ground 
that  the  custom  alleged  was  unreasonable  and  bad.  He  submitted  that  there  was  no 
evidence  that  the  cu.stoni,  if  good,  applied  to  pas.senger  vessels,  and  that  there  was  no 
e'vidence  that  a  "dummy"  had  ever  been  placed  on  the  liver  before. 

Power,  (.).  C,  foi'  the  defendant,  also  moved  for  a  new  trial,  on  the  giound  that 
the  verdict  on  the  fifth  issue  (that  the  dummy  was  a  public  naisanee)  ought  to  have 
been  found  for  defendant :  but  the  court  declined  to  grant  a  rule. 

Power,  Q.  C,  and   H.  Mills,  in  Hilary  Term,  shewed  cause  against  the  plaiutifTs' 
rule.      The  declaration  charges  the  defendant    with  a  trespass  on  their  dummy  or 
landing-stage  moored  in  the  river  Orwell.     The  fourth  plea  in  substance  states,  that 
the  Orwell  is  a  public  and  common  navigable  river,  that  the  plaintiffs'  bai-ge  (dummy) 
was  moored  therein  ;  that,  by  the  custom  of  the  port  of  Ipswich,  when  a  barge  or  other 
vessel  is  moored  alongside  a  wharf  .so  that  another  [830]  vessel  caiuiot  get  to  the 
wharf,  the  latter  ma}'  pass  over  the  former  for  the  purpose  of  landing  and  embarking 
per.sons  and  goods  entitled  to  land   at  the  wharf ;  that  the  plaintiffs'  dummy  was  so 
moored  alongside  the  wharf  at  which  the  defendant  was  entitled  to  land  and  embark 
his  passengers  and  goods,  that  he  could  not  land  them  without  passing  over  it ;  and 
that  the  trespasses  complained  of  were  an  use  by  the  defendant  of  the  said  custom, 
and  only  what  he  was  entitled  to  do  under  and  by  virtue  of  the  same.     The  sixth 
plea,  which  is  substantially  the  same  as  the  fourth,  treats  the  barge  or  dummy  as 
permanently  fixed,  without  alleging  it  to  be  a  public  nuisance,  and  justifies  the  passing 
over  it.     The  custom  pioved  is  not  the  less  applicable  because  the  vessel  which  was 
moored  alongside  the  wharf  was  a  "  dummy,"  and  not  a  real  vessel :  The  Mat/or,  ib;.,  of 
Carlule  v.  fniscm,  5  East,  2  ;  Cowling  v.  Hiqfiimon,  4  M.  &  W.  245  ;  Dare  v.  Heathcote, 
2.5  Law  J.,  Exch.  24.5.     [Crowder,  J.     If  the  custom  be  good  as  to  a  vessel  moored 
at  the  wharf  for  a  limited  time,  it  would  be  absurd  to  hold  that  it  did  not  apply  to  a 
dummy.]    The  dummy  lieing  mooi'cd  against  the  wharf,  so  that  the  defendant's  access 
thereto  was  thereby  obstructed,  he  had  a  right  to  go  over  it.     If  the  plaintiffs  had 
intended  to  insist  that  the  defendant  trespassed  on  their  dummy  at  other  times  than 
those  at  which  it  formed  an  olistrnction,  they  should  have  new-assigned, — the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c.  76,  having  made  no  difference  in  this  respect: 
see  Glorer  v.  Dirmi,  9  Exch.  158.     [Williams,  J.  refei-red  to  Bmven  v.  Jenkin,  6  Ad.  &  E. 
911,  2  N.  Si  P.  87.     There,  in  ease  by  a  commoner  for  disturbing  his  common  by  putting 
on  cattle,  the  defendant  pleaded  a  light  of  common  appurtenant  for  cattle,  levant  and 
couchant,  that  the  cattle  in  the  declaration  mentioned  were  the  defendant's  own  common- 
able cattle  levant  and  couch-[831]-ant,  and  that  he  put  them  on  to  use  the  common,  i^'C. 
The  plaintiff  replied  that  "  all  the  said  cattle  in  the  dcclai-atiou  mentioned  "  were  not 
the  defendant's  own  commonable  cattle  levant  and  couchant,  in  manner  aTid  form,  &c. 
It  was  held  that  the  defendant  maintained  his  issue  by  shewing,  that,  on  the  occasion 
of  every  alleged  disturbanre,  some  of  the  cattle  put  on  were  levant  and  couchant :  and 
that,  on  these  pleadings,  the  ])laintill' could  not  insist  on  a  surcharge, — the  word  "all" 
being  interpreted  to  mean  that  the  Icvancy  and  couehancy  was  untruly  alleged  as 
to  all  the  cattle;  not  that  it  was  truly  alleged  of  some,  and  falsely  of  others.     Lord 
Dcnman  theie  said  :  "If  the  ])laintiff"  had  stilted  in  his  declaration  (as  he  might  have 
done,  tho\igh  he  was  not  bound  to  do)  that  the  defendant,  being  a  commoner,  had 
put  on  cattle  which  were  not  levant  and  couchant,  and  the  defendant  had  asserted  in 
his  plea  that  they  were  levant  and  couchant,  doul)tless  he  must  fail,  unless  he  could 
pi'ove  by  his  evidence  that  all  the  cattle  which  the  plaintiir  proved  to  have  been  put 
on  the  common  by  hitn  were  l(!vant  and  couchant."]     In  the  note  (6)  to  Gnen  v.  .limes, 
1   VV^ns.  Sauufl.  299,  it  is  laid  down,  that,  "  where  the  defendant  has  committed  several 
tiespasses  either  upon  the   ]ierson,   goods,   or  land    of    another,   some    of    which  are 
justifi.-ible  anil  others  not,  anil  the  action  is  brought  foi'  those  trespasses  which  are  not 
justifiable,  but  the  defendant  by  his  plea  answers  those  only  which  are,  the  plaintill' 
by  his  replication  should  make  a  new-a.ssignment."      Again,  p.   299  b.,  the  learned 
editor  .says  :  "  A  nevv-assiginnent  is  u.sed  to  ascertain  with  precision  and  exactness  the 
time  or  place  which  had  been  alleged  only  generally  in  the  declaration.     It  is  also 
used  to  explain  that  more  fully  which  is  only  apparently  answered  by  the  ])lea.     As, 
where  the  plea  covci'S  the  whole  trespass  (which   it  nuist  do,  otheiwise  [832]  it  would 
be  liad  on  dcinuirci),  but   mistakes  it,  that  is,  does  not  hit,  if  1   may  so  su}',  either 
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wilfully  or  ignoraiitly,  the  whole  or  some  pait  of  tiie  trespass  which  the  plaintiH' 
intended  in  his  declaration,  the  pl.iiutiti'  must  new-assign,  to  explain."  In  Monpriviitl 
V.  Smith,  2  Canipb.  175  (cited  with  approhation  in  1  Smith's  Leading  Cases,  -tth  edit. 
106),  to  trespass  for  breaking  and  enteiing  a  house  and  staying  therein  three  weeks, 
the  defendant  pleaded  a  justification  as  to  breaking  and  entering,  and  staying  in  the 
house  twenty-four  hours  ;  and  it  was  ruled  that  the  plea  covered  the  whole  declaration. 
[Williams,  J.  If  the  plaintiffs  had  applied  to  amend  at  the  trial,  I  should  have  allowed 
it  to  be  done  immediately.]  That  would  scarcely  have  been  just,  seeing  that  the 
defendant  went  down  prepared  to  tiy  the  geneivil  right.  The  declaration  being 
restricted  to  a  single  act  of  trespass,  the  plaintitF  could  not,  it  is  submitted,  new-assign  ; 
nor  could  he  be  allowed  to  traverse  and  new-assign.  [Willes,  J.  Why  not?]  In 
note  ill),  in  1  Wms.  Saund.  300  d.,  it  is  said,  that,  "where  a  single  act  of  trespass  is 
laid  in  a  declaration  without  'divers  days  and  times,'  and  the  defendant's  plea  in 
justification  covers  that  act,  to  which  plea  the  plaintiff  replies,  he  cannot  also  new- 
assign  :  Taylor  v.  Smith,  7  Taunt.  156.  So,  where  the  declaration  contains  several 
counts,  each  alleging  a  single  act  of  trespass,  and  the  defendant  pleads  a  separate  plea 
of  justification  to  each  count,  the  plaintiff  cannot  take  issue  on  such  justifications  and 
also  new-assign  another  act  of  trespass  ;  for,  such  replication  and  new-assignment  are 
double,  and  extend  the  cause  of  complaint  beyond  what  is  contained  in  the  count : 
Cheaslcy  v.  Harnes,  10  East,  73."  [Willes,  J.  All  that  that  proves  is,  that  you  cannot 
by  a  new-assignment  enlarge  the  cause  of  complaint.  But,  as  a  general  proposition,  I 
do  not  agree  with  you.  You  must  make  [833]  out,  that,  where  the  plaintift'  alleges 
the  grievance  without  days,  he  cannot  under  that  prove  acts  of  trespass  on  more  than 
one  day.  Cockburn,  C.  J.  What  is  to  prevent  us  from  adding  a  new-assignment  now  ?] 
It  is  submitted  that  the  court  has  no  power  on  the  discussion  of  this  rule  to  make  such 
an  amendment  as  that.  [Willes,  J,  We  certainly  assumed  to  have  such  power,  in 
Carpenter  v.  Parker,  ante,  vol.  iii.,  p.  206.]  That  was  a  special  case  ;  and  the  course 
pursued  was  not  objected  to.  All  that  the  defendant  had  to  shew,  upon  the  fourth 
plea  was,  that  he  had  a  right  to  go  to  the  wharf  for  the  pui-pose  of  landing  and 
embarking  his  passengers,  and  to  pass  o\er  the  plaintifi's'  dummy.  Without  any 
custom  at  all, — suliject  to  the  variation  inti'oduced  by  the  sixth  plea,  that  the  dummy 
was  permanently  fixed,  — it  is  impossible  to  distinguish  this  from  the  ordinary  ciise  of 
a  man  having  a  i-ight  of  waj'  which  is  olisti-ucted. 

O'jSIalley,  Q.  C,  and  David  Kean,  in  support  of  the  rule,  and  of  the  demurrer. 
The  fourth  plea  was  not  proved  :  and,  even  if  it  was,  it  is  a  bad  plea,  the  custom 
therein  alleged  being  clearly  unreasonable.  There  was  no  evidence,  assuming  the 
custom  to  be  a  reasonable  one,  of  its  ever  having  been  applied  to  any  but  cargo-bearing 
ships.  This  dummy  was  a  thing  of  a  totally  difterent  character :  it  is  fastened  by 
mooring  chains  to  the  wharf  and  to  the  bed  of  the  ri\er  ;  and  is  used  as  a  mere 
landing  stage  or  projection  into  the  river  for  the  purpose  of  facilitating  the  embarking 
or  disembarking  of  passengers  when  the  state  of  the  tide  precludes  the  approach  of 
the  steam-vessel.  It  is  a  thing  which  is  rateable  for  the  relief  of  the  poor  :  The  Queen 
V.  Forrest,  27  Law  J.,  M.  C.  96.  The  custom  is  laid  in  general  terms,  and  is  applicable 
to  the  whole  frontage  of  the  port  of  Ipswich.  [Williams,  J.  No  [834]  objection  was 
taken  at  the  trial  to  this  part  of  the  custom  not  having  been  proved.  If  there  had 
been,  I  should  have  amended  the  plea.  There  was  quite  evidence  enough  to  support 
a  custom  to  justify  the  defendant.]  The  evidence  was,  that  the  right  was  subject  to 
the  payment  of  wharfage  :  see  Paddock  v.  Forrester,  3  M.  &  G.  903,  3  Scott,  N.  R.  715, 
1  Dowl.  N  S.  527.  As  to  the  sixth  plea, — If  that  plea  is  bad  on  demurrer  for  not 
averring  that  the  landing-stage  or  dummy  of  the  plaintifi's  was  a  public  nuisance,  the 
finding  of  the  jury  is  immaterial.  But,  if  the  plea  is  good,  it  can  only  be  so  because 
the  word  "  permanently  "  gives  to  the  other  statements  in  the  plea  the  character  of 
a  nuisance ;  and,  the  question  having  been  submitted  to  the  jury,  and  they  having 
found  that  it  was  not  a  nuisance,  the  plaintiffs  are  entitled  to  a  verdict  upon  that 
issue.  The  river  Orwell  lieing  a  public  highway,  the  defendant  had  first  to  make 
out  that  his  right  of  access  to  the  whai'f  was  obsti'ucted.  Having  made  out  that, 
he  might  have  a  right  to  remove  the  obstruction  ;  but  he  could  not  justify  walking 
over  it.  Unless  the  defendant  has  a  right  of  action,  he  has  no  right  at  all : 
and  his  right  of  action  depends  upon  the  thing  causing  the  obstruction  being  a  public 
nuisance  and  causing  him  a  private  and  particular  damage.  This  was  not  necessarily 
a  nuisance  because  a  permanent  structure.     Hale,  De  Portibus  Maris,  85,  gives  instances 
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of  "  such  nuisances  as  are  common  to  all  men  that  have  occasion  to  come,  go,  or  sta_v 
at  poi'ts."  Amongst  others,—"!.  Silting  oi'  choaking  up  the  port,  either  by  the 
sinking  of  vessels  in  the  port,  or  throwing  out  of  filth  or  trash  into  the  port,  whereb\' 
it  is  ehoaked.  "2.  Decays  of  the  wharfs,  keys,  and  piers,  which  are  for  the  landing  of 
merchandise  and  the  safe-guard  of  shijiping.  .3.  The  leaving  of  anchors  in  the  port 
without  buoys  or  marks,  whoreb}'  ships  or  vessels  may  strike  against  tliem  and  be 
[835]  spoiled  {a).  4.  The  building  of  new  wears  or  inhanning  of  old,  whereby  naviga- 
tion or  passage  of  vessels  is  obstructed.  0.  The  straitening  of  the  port,  by  building 
too  far  into  the  water,  whore  ships  or  vessels  might  have  formei-ly  I'idden  ;  for,  it  is 
to  be  observed  that  nuisance  or  not  iniisance  in  such  case  is  a  question  of  fact.  It  is 
not  therefore  every  l)uildiiig  below  the  high-water  mark,  nor  every  building  below  the 
low-water  mark,  is  ipso  facto  in  law  a  nuisance.  For  that  would  destroy  all  the  keys 
that  are  in  all  the  ports  in  England.  For  they  are  all  built  below  the  high-water 
mark  ;  for,  otherwise  vessels  could  not  come  at  them  to  unlade  ;  and  some  aie  built 
below  the  low-water  mark.  And  it  would  be  impossible  for  the  King  to  license  the 
building  of  a  new  wharf  or  key,  whereof  there  are  a  thousand  instances,  if  ipso  facto 
it  were  a  common  nuisance,  because  it  straitens  the  port,  for  the  King  cannot  license 
a  common  nuisance.  Nay,  in  many  cases  it  is  an  advantage  to  a  port  to  keep  in  the 
sea-water  fi'om  diffusing  at  large  ;  and  the  water  may  flow  in  shallows,  where  it  is 
impossible  foi-  vessels  to  ride.  Indeed,  where  the  soil  is  the  King's,  the  building 
below  the  high-water  mark  is  a  purpi'esture,  an  incroachment  and  intrusion  upon  the 
King's  soil,  which  he  may  either  demolish,  or  seize,  or  arent  at  his  pleasure  ;  but  it  is 
not  ip.so  facto  a  common  nuisance,  unless  indeed  it  be  a  damage  to  the  port  and  navigation. 
In  the  case,  therefore,  of  building  within  the  extent  of  a  port  in  or  near  the  water, 
whether  it  be  a  nuisance  or  not  is  qusestio  facti,  and  to  be  determined  by  a  jury  upon 
evidence,  and  not  quicstio  juris."  [Cockburn,  C.  J.  The  plea  does  not  allege  that 
the  dummy  was  wrongfully  there  ;  nor  does  it  shew  [836]  that  it  had  not  been  there 
as  long  as  the  wharf  itself.  Suppose  I  have  a  right  of  way,  and  you  obstruct  it  by 
placing  a  hurdle  aci-oss  it, — may  I  not  get  over  it?]  You  may  possibly  have  a  right 
to  remove  it,  l)ut  nothing  more.  The  authorities  are  numerous  to  shew  that  the  mere 
fact  of  a  structure  being  obstructive  of  a  river  oi'  a  highway  gives  no  right  of  action, 
unless  some  private  and  particular  injuiy  results  therefrom  to  the  pai-ty  complaining: 
The  Kiiui  V.  Jiiisseli,  (i  B.  &  C.  .5GG  ;  The  King  v.  Irani,  i  Ad.  &  E.  384  ;  The  Kim/  v. 
TindaU,'i\  Ad.  &  E.  14:3,  1  N.  &  P.  719;  Rex  v.  Lord  Chosvenor,  2  Stark.  N.  P.  C.  511  ; 
irUknK  V.  The  Iluiu/crjml  Market  Uompani/,  2  Seott,  44fi,  2  N.  C.  281  ;  Bridge  v.  The  Grand 
Junction  Railway  C'oinpani/,  3  M.  &  W.  244  ;  The  Maj/m-  of  Colchester  v.  Brooke,  7  Q.  B. 
339  ;  JFifif/ins  v.  Bnddin</ioii,  3  C.  >%  P.  544.  In  Batcman  v.  Blnck,  IS  Q.  B.  870,  to 
trespass  for  entering  the  piaintill's  close  and  pidling  down  a  wall  thereon,  the  defendant 
])leadcd  that  the  close  was  a  public  pavement  within  the  Metropolitan  Paving  Act, 
^u  (i.  3,  c.  xxix.  ;  that  the  piaintitt'  unlawfully  and  contraiy  to  the  a^t  erected  thei'con 
the  said  wall  :  and,  because  the  wall  incumbered  the  jjavcment,  and  the  plaint ifl' refused, 
on  the  defendant's  I'cqucst,  to  remove  the  same,  the  defendant  entered  and  pulled  it 
down  :  and  it  was  heiil,  on  motion  for  judgment  non  obstante  veredic'to,  tiiat  the  plea 
was  liad  for  not  shewing  tiiat  it  was  absolutely  neces.sary  for  the  defendant,  in  order 
to  exercise  the  alleged  right  of  passage,  to  remove  the  wall.  ]>imes  v.  Petlcji,  15  t^.  B. 
276,  is  to  the  same  effect.  The  ])lea  was  not  proved.  The  obstruction  clearly  was  not 
a  permanent  one.  And  the  piaintill's  were  in  the  exercise  of  a  right  at  least  concurient 
and  commensurate  with  that  of  the  defendant.  The  utmost  the  defendant  could  be 
entitled  to  would  be  an  action  for  the  wrong  done  to  him  by  the  obstructioTi,  aTid  not 
a  right  to  [837]  I'cdress  himself  by  trespassing  upon  the  ])laintifls'  propeity, — according 
to  the  distinction  pointcirl  out  by  Bracton,  lil).  iv.,  c.  .37,  lielwccn  nocumentinn  justuni, 
aiul  nocumentuni  injuriosum. 

The  Court,  without  calling  upon  Power  and  Mills  to  support  the  demuirer  to  the 
sixth  ])lea,  expressed  a  desire  to  consider  the  fourth  plea  and  the  general  i|uestion. 

Cur.  adv.  vult. 

Wll.l.ics,  ,1.,  now  delivered  the  judgment  of  thi;  court:  — 

We  intimated  during  the  argument  our  o[)inion  that  the  fourth  plea  was  not 
proved,  and  statefl  our  rea.soiis  for  that  opinion.  Wo  took  time  to  consider,  a.s  to  the 
second  plea,  first,  whether  upon  the  demurror  it  could  bo  sustjiined  in  point  of  law, 

{(i)  See  Hancock  v.  The  York,  Nexvcadle,  and  Berwick  Railwai/  Company,  10  C.  B.  348. 
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and,  secondly,  how  the  rule  to  enter  a  verdict  thereon  for  the  plaintift's  should  he 
disposed  of. 

Upon  the  demurrer  we  think  judgment  ought  to  be  entered  for  the  defendant. 
The  plea  in  effect  states  that  the  defendant  had  a  right  to  land  at  a  quay  upon  the 
bank  of  a  public  navigable  river,  and  that  the  plaintifJ's  permanently  moored  their 
dummy  so  as  to  ob-struct  and  prevent  the  defendant's  approach  to  the  quay,  and  so 
that  it  was  impossible  for  him  to  land  without  passing  ovei'  the  dummy  ;  and  so 
justifying  passing  over  it,  doing  no  unnecessary  damage  to  the  plaintift's  in  that  behalf. 
The  plaintiffs,  therefore,  are  alleged  by  the  plea  or  have  prevented  the  defendant's 
approach  to  his  quay  over  the  river,  which  was  a  public  highway,  by  substituting  for 
the  part  of  the  river  which  the  dummy  occupied  the  dummy  itself,  and  making  it, 
instead  of  the  river,  the  means  and  the  only  means  of  passing  over  that  space.  The 
dummy  is  farther  al-[838]-leged  to  have  been  permanently  fixed,  which  must  mean  at 
least  that  it  would  requiie  time  and  labour  to  remove  it,  and,  it  maj'  be,  means  which 
the  defendant  had  not  at  hand.  And,  lastly,  it  is  stated  that  the  defendant  could  not 
have  landed  except  by  passing  over  the  dummy,  and  that  no  utniecessary  damage  was 
done  to  the  plaintiffs. 

Under  these  circumstances,  the  defendant  had  a  right  to  use  the  river  as  a  highway 
until  he  got  near  enough  to  the  quay  to  exercise  his  right  of  landing  upon  it,  subject  of 
coui'se  to  the  reasonable  use  of  the  river  by  persons  having  a  priority  over  him  in  point 
of  time.  The  plaintiffs'  dummy  was  placed  where  it  was,  not  for  the  use  by  it  of  the 
river  as  a  highway,  l)ut  permanently,  in  order  to  make  that  part  of  such  highway 
more  commodious  for  the  plaintiff's'  own  use,  otherwise  than  In'  the  dummy  ;  and  it 
was  intended  to  remain  there ;  and  it  interfered  with  the  right  of  the  defendant  to 
pass  over  the  place  as  a  way,  which  right  he  could  not  exercise  in  any  other  manner 
than  by  removing  or  passing  over  the  dummy. 

The  defendant,  therefoie,  was  entitled  to  abate  the  nuisance  to  him  thereby  caused, 
and  to  eff'ect  that  l)y  its  removal :  and  we  cannot  see  that  the  course  actually  pursued 
by  him  involved  the  assumjitiou  of  any  greater  control  over  the  plaintiffs'  property, 
and  it  is  impliedly  stated  not  to  have  been  more  injurious  to  them,  than  such  removal 
would  have  been.  Moreover,  if  the  defendant  were  compelled  to  remove  the  dummy, 
instead  of  passing  over  it  as  he  did,  he  must  have  been  subjected  to  injurious  delay.  It 
appears  to  us,  therefore,  that,  upon  the  principle  of  the  authorities  collected  in  2  Roll. 
Abr.  Trespass,  Justification  sur  default  ou  act  del  plaintiff  mesme,  the  plea  is  good,  and 
there  must  be  judgment  for  the  defendant  on  the  demurrer. 

As  to  the  rule  to  enter  the  verdict  for  the  plaintiff's  [839]  upon  the  sixth  plea,  we 
are  of  opinion,  subject  to  what  we  shall  presently  say  as  to  a  new  trial,  that  the  rule 
ought  to  be  dischai-ged.  The  declaration  is  general,  for  trespasses  upon  the  dummy. 
The  plea  justifies  such  trespasses  at  times  when  the  defendant  could  have  exercised 
the  right  of  landing  there  set  up,  but  for  the  obstruction  caused  by  the  plaintiffs.  At 
the  trial  it  appeared  that  he  committed  trespasses  by  landing  upon  the  dummy,  both 
when  the  tide  was  high,  and  when  but  for  the  dummy  being  there  he  could  have 
landed  (.so  that  it  was  at  such  times  an  obstruction  to  his  landing),  and  also  when  the 
tide  was  so  low,  that,  had  the  dummy  not  been  there,  he  could  not  have  landed,  so 
that  it  did  not  at  such  times  constitute  an  interference  with  his  right.  The  landing 
on  the  occasions  in  the  former  class,  when  the  defendant  could  have  landed  but  for 
the  dummy,  by  getting  up  to  the  quay  was,  for  the  reasons  already  stated  in  giving 
judgment  upon  the  demurrer,  justifiable.  The  landing  upon  the  occasions  in  the  latter 
class,  when  if  the  dummy  had  not  been  there,  the  defendant  could  not  have  got  up  to 
the  quay,  and  when  he  could  not  have  landed  but  for  the  dummy,  was  not  justifiable : 
and,  if  the  plaintiffs  had  new-assigned  in  respect  of  those  occasions,  they  would  have 
been  entitled  to  a  verdict  for  nominal  damages  in  respect  of  them.  It  was,  however, 
insisted,  for  the  defendant,  that  such  a  new-assignment  was  necessary  :  and  we  are  of 
that  opinion.  The  declaration  is  in  a  general  form,  and  applicable  to  either  class  of 
trespasses  :  and  the  defendant  was  justified  in  respect  of  one  class,  viz.  that  of  trespasses 
committed  upon  occasions  when  the  dummy  did  interfere  with  his  right  to  land,  and  it  is 
prima  facie  a  good  answer  to  the  whole  declaration.  In  such  a  case,  the  plaintiff"  ought 
to  new-assign  that  he  proceeds,  or  proceeds  also,  in  respect  of  the  class  of  trespasses  to 
which  [840]  the  plea  is  not  directed  :  and  upon  this  ground  the  plaintiff's'  rule  as  to  the 
sixth  plea  ought  to  be  discharged. 

Inasmuch,  however,  as  the  right  of  using  the  dummy  when  the  tide  was  low  and 


5  C.  B.  (N.  S  )  841.  FARBALL   1'.   HTLDITCH  337 

the  defendant  could  not  have  landed  without  it,  was  doubtless  the  substantial  question 
in  dispute,  and  upon  that  we  are  of  opinion  against  him,  so  that  the  merits  are  with 
the  plaintitt's,  we  think  the  rule  ought  to  be  made  altsolute  for  a  new  trial,  the  plaintitTs 
being  at  liberty,  in  order  to  avoid  further  objection,  to  amend  the  declaration,  by  stating 
that  the  trespasses  were  committed  on  divers  daj^s,  and  also  to  new-assign, — the  costs  to 
be  defendant's  costs  in  the  cause. 
Kule  accordingly. 


Farrall  )'.  HiLDiTCH.     Feb.  12th,  1859. 

[S.  C.  28  L.  J.  C.  P.  221 ;  5  Jur.  N.  S.  962 ;  7  W.  R.  409.     Referred  to, 

Jackson  v.  North  Eastern  Railway,  1877,  7  Ch.  D.  .583.] 

An  indenture  made  between  the  plaintiff  and  defendant  recited  that  the  former  was 
seised  or  entitled  to  certain  hereditaments  and  premises,  subject  to  a  mortgage  and 
further  charge,  that  he  was  indebted  to  the  defendant  in  the  sum  of  1001.  for  goods 
sold  and  delivered,  that  the  defendant  had  commenced  an  action  against  him  to 
recover  the  same,  and  that  the  plaintiff,  being  desirous  of  staying  the  action  and  of 
.securing  to  the  defendant  the  pa^'ment  of  his  debt,  had  proposed  and  agreed  to 
convey  the  hei-editaments  aiul  premises  to  him,  subject  to  the  incumbrances,  upon 
certain  trusts  foi'  .securing  the  same.  It  then  recited  as  follows, — "and  it  has  also 
been  agreed  between  the  [plaintiff]  and  [defendant]  that  he  the  [defendant]  shall  be 
at  liberty  to  sign  judgment  in  the  said  action  so  commenced  against  the  [plaintiff] 
as  aforesaid,  but  that  no  execution  shall  issue  thereon  until  this  present  security  be 
realized."  The  indenture  then  proceeded  to  convey  the  premises  to  the  defendant 
upon  certain  trusts : — Held,  that  the  latter  recital  amounted  to  a  covenant  by  the 
defendant  not  to  issue  execution  until  the  realization  of  the  security. 

This  was  an  action  for  a  breach  of  covenant. 

The  declaration  stated,  that,  before  and  at  the  time  of  making  the  indenture 
thereinafter  mentioned,  the  plaintiff'  was  entitled  to  certain  hereditaments,  subject  to 
certain  indentures  of  mortgage  and  further  charge,  and  was  indebted  to  the  defendant 
in  10(Jl.,  for  which  the  defendant  had  commenced  an  action  against  the  plaintiff;  and 
thereupon,  theietofore,  to  wit,  on  the  [841]  23rd  of  April,  1807,  aTi  indenture  was 
niiide  l)y  and  between  the  plaintiff  and  the  defendant,  which,  after  I'eciting  that  the 
plaintiff  was  entitled  to  the  said  hei-editaments  as  aforesaid,  subject  as  aforesaid,  and 
was  indebtefl  to  the  defendant  in  the  said  sum  of  1001.,  contained  the  following 
words,  thai  is  to  say, — And  whereas  the  said  Charles  Ililditch  (meaning  the  defendant) 
having  recentl\'  commenced  an  action  against  the  said  liichaid  Fai'rall  (meaning  the 
plaintiff)  for  the  i-ecovor}'  of  the  said  sum  of  1001.  so  due  to  him  as  aforesaid,  and  he 
the  said  Richard  F.irrall  being  desirous  of  staying  such  action,  and  of  securing  unto 
the  said  Charles  Ililditcii  the  payment  of  the  .said  sum  of  lOOl.  sought  to  lie  recovered 
by  such  action,  hath  proposorl  and  agreed  to  convey  and  assure  the  said  hereditaments 
and  premises,  subject  to  the  said  several  incumbrances  thereon  mentioned  in  the  said 
schedule,  unto  tiie  said  Charles  Hilditch  and  his  heirs,  upon  the  trusts  thereinafter 
mentioned  foi'  securing  tiie  said  del>t  or  sum  of  1001.  so  duo  to  the  .said  Charles 
Hilditch  :  and  it  has  been  also  agiecd  Ijctwecn  the  .said  Richard  Farrall  and  Charles 
Hilditch,  that  he  the  said  Chai-les  Hilditch  shall  bo  at  liberty  to  sign  judgment  in  the 
said  action  .so  commenced  against  the  said  Richard  Farrall  as  aforesaid,  but  that  no 
execution  shall  issue  theieon  until  this  pres(Mit  security  be  realized  :  and  it  was  by  the 
said  indcntiu'o  witnessed,  that,  in  ])ursuance  of  the  .said  recited  agreement,  and  in  con- 
sideration of  the  .said  sum  of  lOOl.,  tin!  plainlill' gi'anted,  roloased,  and  convoyed  to  the 
defendant  and  to  his  heirs  the  said  hereditaments,  to  hold  the  same  to  the  defendant 
and  his  heirs,  to  the  use  of  the  defendant,  and,  sul>ject  to  the  said  indenture  of  mort- 
gage.and  further  charge,  upon  trust  that  the  defendant  should  forthwith  enter  into 
the  posscs.sion  and  receipt  of  the  rents  and  proffts  of,  and  with  all  convcnitMit  [842] 
speed  absolutely  sell  and  dispose  of,  the  said  hciredit  imcnts  as  therein  mentioned  :  and 
it  was  thereby  declared  that  the  defendant  should  stand  po.ssesseil  of  the  moneys  to 
arise  from  the  said  sale  or  sales,  and  tlu^  said  tents  and  profits,  upon  trust,  lirst,  to 
discharge  certJiin  costs,  charges,  and  cxjumiscs  therein  montioned,  secondly,  to  pay  and 
satisfy  the  principal  and  interest  arising  on  the  said  indcntui'esof  mortgage  and  further 
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charge,  together  with  all  costs  and  expenses,  if  an_y,  attending  to  the  non-payment  of 
the  same,  and,  subject  thereto,  to  retain  and  pay  himself  the  said  sum  of  1001.  and 
interest  thereon,  as  therein  mentioned  :  Averment,  that  the  plaintiff  did  all  things 
necessarjf  on  his  part  to  entitle  him  to  have  the  said  covenant  or  agreement  as  to  not 
issuing  execution  until  the  said  security  was  realized,  performed  by  the  defendant : 
Yet  that  the  defendant,  contrary  to  the  said  covenant  or  agreement  issued  execution 
on  the  said  judgment  so  signed  in  the  said  action  befoi-e  the  said  security  was  realized, 
and  seized  and  sold  under  such  execution  the  plaintiff's  goods  before  the  said  security 
was  realized,  whereby  the  plaintiff's  credit  and  trade  was  destroyed,  and  he  was  put 
to  great  expense  in  endeavouring  to  pay  out  and  get  rid  of  the  said  execution,  and  was 
and  is  otherwise  injui-ed,  &c. 

The  defendant  pleaded,  that  he  did  not  make  the  covenant  or  agreement  in  the 
declaration  alleged  to  have  been  liroken  :  and  that  the  said  indenture  contained  divers 
other  pro\nsions,  covenants,  and  stipulations  of  and  concerning  the  said  1001.  and  paj'- 
ment  of  the  same,  and  other  matters.     Issue  thereon. 

The  cause  was  tried  before  Whately,  Q.  C  ,  at  the  last  assizes  at  Stafford.  The 
plaintiff  put  in  the  deed  upon  which  the  declaration  was  founded,  and  which  was  in 
the  following  terms  : — 

"This  indenture,  made  the  2.3rd  day  of  April,  1857,  [843]  between  Richard  Farrall, 
of  Kidsgrove,  in  the  parish  of  Wolstanton.  in  the  county  of  Stafford,  grocer  and  pro- 
vision dealer,  of  the  one  part,  and  Charles  Hilditch,  of  Audley,  in  the  said  county  of 
Staffoi'd,  gentlemen,  of  the  other  part :  Whereas  the  said  Richard  Farrall  is  seised  of 
or  otherwise  entitled  to  the  messnage,  tenement,  or  dwelling-house,  shop,  heredita- 
ments, and  premises  hereinafter  described  and  intended  to  be  hereby  conveyed  and 
a.ssured,  subject  to  the  several  indentures  of  mortgage  and  further  charge  enumerated 
and  set  forth  in  the  schedule  hereunder  written  (a) :  And  whereas  the  said  Richard 
Farrall  has  up  to  the  date  of  these  presents  made  the  se\eral  payments  and  sub- 
scriptions, and  in  all  other  respects  complied  with  the  rules  of  the  said  Building 
and  Investment  Society,  and  the  terms  of  the  proviso  for  redemption  in  the  inden- 
ture firstly  mentioned  and  set  forth  in  the  said  schedule  heremider  written  contained, 
and  the  sum  of  33.51.,  or  thereabouts,  only  now  remains  due  and  owing  to  the  trustees 
of  the  Burslem  and  Tunstall  Permanent  Fifty  Pounds  Benefit  Building  and  Invest- 
ment Society  upon  or  by  virtue  of  the  several  mortgage  securities  enumerated  in 
the  said  schedule  hereunder  written  :  And  whereas,  the  principal  sum  of  1001.  is  still 
due  to  ^Ir.  John  Buckley  upon  the  mortgage  security  in  his  favour  particularised  in 
the  said  schedule,  but  all  interest  thereon  has  been  duly  discharged  :  And  whereas 
the  said  Richard  Farrall  now  stands  justly  indebted  to  the  .said  Charles  Hilditch  in 
the  sum  of  1001.  for  goods  sold  and  delivered  to  the  said  Richard  Farrall,  which  the 
said  Richard  Farrall  doth  hereby  admit  and  ac-[844]-knowledge  :  And  whereas  the 
said  Charles  Hilditch  having  recently  commenced  an  action  against  the  said  Richard 
Farrall  for  the  recovery  of  the  said  sum  of  1001.  so  due  to  him  as  aforesaid,  and  he  the 
said  Richard  Fairall  being  desirous  of  staying  such  action  and  of  securing  unto  the 
said  Charles  Hilditch  the  payment  of  the  said  sum  of  1001.  sought  to  be  recovered  by 
such  action,  hath  proposed  and  agreed  to  convey  and  assure  the  said  hereditaments 
and  premises,  subject  to  the  said  several  incumbrances  thereon  mentioned  in  the 
said  schedule,  unto  the  said  Charles  Hilditch  and  his  heirs,  upon  the  trusts  herein- 
after mentioned  for  securing  the  said  debt  or  sum  of  1001.  so  due  to  the  said 
Charles  Hilditch  ;  and  it  has  also  been  agreed  between  the  said  Richard  Farrall  and 
Charles  Hilditch  that  he  the  said  Charles  Hilditch  shall  be  at  lilieity  to  sign  judg- 
ment in  the  said  action  so  commenced  against  the  .said  Richaj'd  Farrall  as  afore- 
said, but  that  no  execution  shall  issue  thereon  until  this  present  security  be  realized  : 
Now,  this  indenture  witnesseth,  that,  in  pursuance  of  the  said  recited  agreements, 
and  in  consideration  of  the  sum  of  1001.  so  due  from  the  said  Richard  Farrall  to 
the  said  Charles  Hilditch  as  aforesaid,  he  the  said  Richard  Fan-all  doth  by  these 
presents  grant,  release,  and  convey  unto  the  said  Charles  Hilditch  and  to  his  heirs 
all  that  messuage,  tenement,  or  dwelling-house,  with  the  buildings,  shop,  bakehouse, 

(a)  The  schedule  referred  to  contained  only  the  following:  "7th  May,  1852. 
Indentures  of  mortgage  made  between  George  Hargreaves  of  the  first  part,  and  the 
several  other  persons  therein  named,  trustees  of  the  Burslem  and  Tunstall  Permanent 
501.  Benefit  Building  Societj',  of  the  second  part." 
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out-l)uil(liiii;s,  yard,  l;ui<l,  ami  all  olhur  the  premises  thereto  belonging  and  adjoining, 
situate  at  Kidsgrove,  in  the  parish  of  Wolstanton,  in  the  county  of  Stattbrd,  as  the 
same  are  now  in  the  occupation  of  the  said  Richard  Farrall,  his  under-tenants  or 
assigns,  and  which  said  messuage  or  dwelling-house  was  heretofore  erected  by  one 
Geoige  Hargreaves  on  a  plot  of  land  which  formerly  formed  part  of  a  certain  farm 
and  lands  called  Marding's  Wood  Farm,  and  containing  by  admeasurement,  including 
[845]  the  site  of  the  buildings,  350  square  j'ards,  or  thereabouts,  more  or  less ; 
together  with  all  houses,  out-houses,  buildings,  rights,  members,  and  appurtenances 
whatsoever  to  the  same  belonging ;  and  all  the  estate,  right,  title,  and  interest,  both 
legal  and  eiiuitable,  of  him  the  said  Richard  Farrall  therein  and  thereto  ;  To  have  and 
to  holil  the  said  messuages,  tenement,  oi'  dwelling-house,  shop,  buildings,  and  all  and 
singulai-  other  the  hereditaments  hereinbefore  described,  and  hereby  conveyed  and 
assured,  with  their  and  every  of  their  appurtenances,  unto  the  said  Chai-les  Hilditch 
and  his  heirs,  to  the  use  of  the  said  Charles  Hilditch  his  heirs  and  assigns  for  ever ; 
subject,  nevertheless,  to  the  several  indentures  of  mortgage  and  further  charge 
enumerated  and  set  forth  in  the  schedule  hei'eunder  written,  the  provisos  for  redemp- 
tion therein  respectively  contained,  and  the  trusts,  powers,  and  provisions  hereinafter 
contained,  that  is  to  say,  upon  trust  that  he  the  said  Charles  Hilditch,  his  heirs, 
executors,  administrators,  or  assigns,  do  and  shall  forthwith  enter  into  the  possession 
or  receipt  of  the  rents  and  profits  of,  and  with  all  convenient  speed  absolutely  sell  and 
dispose  of,  the  said  messuage  or  tenement,  hereditaments,  and  premises,  by  public 
auction  or  private  conti'act,  either  together  or  in  parcels,  at  such  price  or  prices  as  to 
him  or  them  shall  seem  reasonable,  and  subject  or  not  sul)ject  to  any  special  oi'  other 
conditions  or  stipulations  relative  to  the  title,  or  evidence  of  title,  or  otherwise,  with 
liberty  to  buy  in  the  said  hereditaments  and  pi-emisos,  or  any  part  thereof,  and  to 
I'esell  the  same  at  any  future  sale  or  sales,  without  being  responsible  for  any  loss  that 
may  l)e  incurred  thereby  ;  and  also  with  full  power  foi-  him  or  them  to  rescind  and 
annul  or  alter  the  terms,  conrlitions,  and  stipulations  of  any  conti'act  which  may  be 
entered  into  respecting  the  sale  of  the  said  hereditaments,  or  any  [846]  part  thereof, 
without  being  answei-able  for  any  loss  sustained  in  consequence ;  and  also  with  full 
power  to  convey  and  assure  the  said  hereditaments  and  premises  when  sold  to  the 
purchaser  or  purchasers  of  the  said  hereditaments,  and  to  give  receipts  to  such  pur- 
chaser or  purchasers  nndei-  the  power  of  sale  hereinbefore  contained  which  shall 
effectually  exonerate  such  purciiasers  or  purchasei-  taking  the  same  from  all  responsi- 
bility with  i-espect  to  the  application  of  the  ])urchasc-moueys  therein  expressed  to  be 
received  :  And  it  is  hereby  further  declared  that  the  said  (Jharles  Hilditch,  his  heirs, 
executors,  administrators,  or  assigns,  shall  stand  possessed  of  the  moneys  to  arise  from 
the  sale  or  sales  of  all  or  any  part  of  the  said  messuage,  tenement,  or  dwelling-house, 
hereditaments,  and  ])i'eniises  herein  directed  to  be  sold  as  aforesaid,  and  the  rents  and 
profits  henceforth  ai-ising  therefrom  until  the  same  shall  be  sold  (and  which  rents  and 
profits  may  be  received  under  or  l)y  virtue  of  these  presents  without  prejudice  to  the 
exercise  of  the  aforesaid  trusts  for  sale),  Upon  anil  for  the  trusts,  intents,  and  pur- 
poses following,  that  is  to  say,  in  the  first  place,  to  discharge  all  such  costs,  charges, 
and  expenses  attending  the  said  action,  the  preparation  and  execution  of  the  presents, 
and  also  of  any  such  sale  or  sales  as  aforesaid,  or  the  i-eceipt  and  recovery  of  the  said 
rents  and  profits,  01' otherwise,  to  be  incurred  in  the  execution  of  the  ti'usts  liereby 
declai'cd  ;  and,  in  the  second  place,  to  pay  and  satisfy  thereout  all  |irinci])al  moneys  and 
interest  that  may  be  then  due  oi'  owing  upon  the  said  sovci'al  indentures  of  mortgage 
and  fuithcr  charge  mentioned  in  the  said  schedule  hercundei'  written,  to  or  in  favor  of  the 
said  Uenefit  I'.uilcling  and  Investment  Society,  and  llu!  said  .John  liuckley,  as  aforesaid 
(together  with  all  costs  and  expenses,  if  any,  attending  the  non-payment  of  the  same 
respectively),  [847]  and,  subject  thereto,  do  and  siiall  letain  and  i)ay  iiimself  and 
themselves  the  said  sum  of.lOOl.  so  due  as  aforesaid,  together  with  interest  thereon 
at  the  rate  of  51.  per  cent,  per  ainnim  ;  and  then  u])on  trust  to  pay  over  the  surplus, 
if  any,  unto  the  said  Richard  Farrall,  his  executors,  administrators,  or  assigns:  And  the 
said  Richard  Farrall  doth  heieby,  foi-  himself,  his  executors  administrators,  and  assigns, 
covenant,  promi.se,  and  agree  with  and  to  the  said  Ch.irlcs  Iiildit(!h,  his  executors  and 
admiin'strators,  that  he  the  said  Richai'd  Karrall,  his  exeinitois,  administrators,  or 
assigns,  or  some  or  one  of  tlu'm,  shall  and  will  forthwith  well  and  tndy  pa}'  or  cause 
to  be  paid  unto  the  .said  Chailes  Hilditch,  his  executors  or  administrators,  the  sum 
of  101)1.,  with   interest  for  the  same  at  the  rate  of  ol.  per  (tent.   ])er  annum  ;  .and  also 
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that  he  the  said  Eichard  Farrall,  subject  as  aforesaid,  now  hath  in  himself  good  right, 
full  power,  and  lawful  and  absolute  authority  to  grant  and  release  the  said  heredita- 
ments and  premises  unto  and  to  the  use  of  the  said  Charles  Hilditeh,  his  heirs  and 
assigns,  in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents  ;  and,  furthei-,  that,  subject  as  aforesaid,  the  said  hereditaments  and  premises 
shall  be  held  and  enjoyed  according  to  the  limitations  and  provisions  hereinbefore 
contained,  without  any  let,  suit,  eviction,  ejection,  denial,  or  disturbance  of  or  by  the 
said  Richard  Farrall,  his  heirs,  executors,  or  administrators  ;  and  at  his  and  their  own 
costs  well  and  sufficiently  protected,  saved,  harmless,  and  kept  indemnified  of,  from, 
and  against  all  former  and  other  estates,  rights,  titles,  liens,  charges,  and  incum- 
brances whatsoever,  except  as  appears  by  these  presents  :  And  moi'eover  that  the  said 
Richard  Farrall  and  all  persons  rightfull\'  claiming  any  estate  or  interest,  legal  or 
equitable,  in  the  said  hereditaments  and  premises  (except  persons  claiming  in  respect 
of  the  [848]  said  prior  incuml)rances)  shall  and  will  fi-om  time  to  time  and  at  all  times 
hereaftei',  at  the  request  of  the  said  Charles  Hilditch,  his  heirs,  executors,  adminis- 
trators, and  assigns,  but  at  the  costs  of  the  said  Richard  Farrall,  his  heirs  or  assigns, 
execute  and  perfect  all  such  further  and  other  lawful  and  reasonable  acts,  deeds,  con- 
veyances, and  assurances  in  the  law  whatsoever,  for  the  better,  more  pei'feetly,  or 
satisfactorily  granting,  releasing,  confirming,  or  otherwise  assuring  the  said  heredita- 
ments and  premises  hereby  granted  and  conveyed,  unto  and  to  the  use  of  the  said 
Charles  Hilditch,  his  heirs  and  assigns,  according  to  the  true  intent  and  meaning  of 
these  presents,  as  the  said  Charles  Hilditch,  his  heirs,  executors,  administrators,  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall  require  :  And  lastly,  the  said  Charles 
Hilditch  doth  hereby  attorn  and  become  tenant  of  the  said  hei-editaments  and 
premises  hereby  conveyed,  to  the  said  Charles  Hilditch,  at  the  yearly  rent  of  201.  per 
annum,  to  be  paid  by  two  equal  half-yearly  payments,  on  the  29th  day  of  September 
and  the  25th  day  of  March  in  every  year.     In  witness,"  ifec. 

The  defendant  proposed  to  shew,  on  cross-examination  of  the  plaintiff',  that  the 
recital  thei-ein  that  no  execution  should  issue  upon  the  judgment  signed  against  the 
plaintitl',  until  that  security  had  been  I'ealized,  had  been  inserted  in  the  deed  by 
mistake  and  without  the  knowledge  or  consent  of  the  defendant,  and  that  he  had 
executed  it  without  reading  it.     This  evidence,  however,  was  rejected. 

It  was  then  submitted  that  the  recital  did  not  amount  to  a  covenant,  but  was 
merely  e\idence  of  an  agreement. 

The  learned  judge,  however,  overruled  the  objection,  and  directed  a  verdict  to  be 
entered  for  the  plaintiff',  leave  being  reserved  to  the  defendant  to  move  to  enter  [849] 
a  verdict  for  him  if  the  court  should  be  of  opinion  that  the  recital  in  question  did  not 
constitute  a  covenant. 

Huddleston,  Q.  C,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi  on 
the  point  reserved,  and  also  for  a  new  trial,  on  the  ground  that  the  learned  judge 
improperly  rejected  the  evidence  to  shew  that  there  was  no  such  agreement  as  recited 
in  the  deed,  and  that  the  I'ecital  was  inserted  by  mistake.  He  submitted  that,  if  the 
plaintiff'  relied  on  the  estoppel  arising  from  the  defendant's  execution  of  the  deed,  he 
should  have  replied  it ;  and  that,  not  having  done  so,  the  matter  was  thrown  at  large. 
He  referred  to  Thm-oaghciood's  case,  2  Co.  Rep.  5,  Vooght  v.  fVinch,  2  B.  &  Aid.  662, 
Magrath  v.  Hardv,  4  N.  'C.  782,  6  Scott,  627,  Boimnan  v.  Tai/lm;  2  Ad.  &  E.  278, 
4  N.  &  M.  264,  Bmi-man  v.  Rostmi,  2  Ad.  &  E.  295,  4  N.  &  M  551,  Carpenter  v.  Bullm; 
8  M.  ifc  W.  209,  and  Lml  Ferersham  v.  Emerson,  1 1  Exch.  385,  and  to  the  notes  in 
Wms.  Saund.  325  a.,  and  to  Trevimn  v.  Lawrence  and  The  Duchess  of  Kingstou's  cane,  in 
2  Smith's  Leading  Cases,  605  et  seq. 

Pigott,  Serjt.,  and  Phipson,  shewed  cause.  The  question  is  whether  the  recital  of 
the  agreement  that  no  execution  should  issue  upon  the  judgment  until  the  security 
should  have  been  realized,  o])erates  as  a  covenant.  It  is  submitted  that  it  does.  In 
Comyns's  Digest,  Covenant  (A.  2),  it  is  said  that  "  any  words  in  a  deed  which  shew 
an  agreement  to  do  a  thing  make  a  covenant ;  as,  if  it  be  agreed  by  articles  between 
A.  and  B.  that  stock  shall  be  in  the  hands  of  B.  until  a  jointure  be  made,  B.  solvendo 
proinde  the  interest  to  A. ;  covenant  lies  against  B.  for  the  interest.  In  Courtney  v. 
Taylor,  7  Scott,  N.  R.  749,  6  M.  &  G.  851,  Tindal,  C.  J  says:  "I  entirely  agree  that 
it  is  not  [850]  necessary,  in  order  to  charge  a  party  with  a  covenant,  that  there  should 
be  express  words  of  covenant  or  agreement,  but  that  it  is  enough  if  the  intention  of 
the  parties  to  create  a  covenant  be  apparent."     And  Maule,  J.,  says  :  "  Where  a  party 
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unequivocally  admits  (in  :i  deed)  himself  to  be  liable  to  pay  money,  a  covenant  that  he 
will  pay  it  may  be  im|)licd. '  It  is  enough  if  it  shews  a  clear  intention  that  the  thing 
shall  or  shall  not  be  done:  A.^pdiii  v.  Anslin,  5  Q.  B.  671,  D.  &  Meriv.  515  ;  Dunn  v. 
iSai/ks,  5  y.  B  665,  D.  &  M.  579.  In  giving  the  judgment  oi  the  court  in  the  former 
of  these  cases,  Lord  Denraan  says  :  "  Where  words  of  rental  or  reference  manifested 
a  clear  intention  that  the  parties  should  do  certain  acts,  the  oouits  have  from  these 
inferred  a  covenant  to  do  such  acts,  and  sustained  actions  of  covenant  for  the  non-per- 
formance, as  if  the  instrument  had  contained  express  covenants  to  perform  them  " 
So,  in  Flatt  on  Covenants,  33,  it  is  said  :  "  Words  of  recital  may,  when  joined  and 
considered  with  the  rest  of  the  instrument,  be  the  foundation  of  an  action  of  covenant." 
As  to  the  evidence,  the  learned  judge  was  clearly  warranted  in  rejecting  it.  It  was 
not  competent  to  the  defendant  b}'  parol  evidence  to  vary  or  contradict  the  terms  of 
the  deed 

Huddlestone,  t^.  C,  and  Gray,  in  support  of  the  rule.  It  may  be  conceded  that 
no  particular  form  of  words  is  necessary  to  constitute  a  covenant,  where  the  intention 
to  make  a  covenant  clearly  appears.  In  Co.  Litt.  352  b.,  it  is  said  that  a  recital  doth 
not  include,  "because  it  is  no  direct  atiirmation."  The  recital  in  question  has  no 
i-eference  whatever  to  the  subject-matter  of  the  dee  i  in  which  it  is  fomid  :  and  it 
may  well  rest  on  the  parol  agreement  The  mere  fact  of  its  being  found  in  an  instru- 
ment under  seal  does  not  make  it  a  covenant :  it  is  a  mere  recital  of  a  past  agreement. 
[Crow-[851]-der,  J.  Suppose  it  had  been  introduced  thus, — "And  whereas  it  is 
agreed,"  Ac,  would  that  be  a  covenant?]  It  might.  [Williams,  J.  My  Brother 
Byles  has  just  handed  me  a  case  which  seems  to  hit  the  very  point,  viz.  Barfoot  v. 
FirswcU,  3  Keble,  ■16.5,  which  is  as  follows  : — "  In  covenant  against  two  on  demise  of  a 
coal-mine  by  two,  except  the  fourth  part,  whereby  its  recited  that  before  sealing  of  the 
indenture  it  was  agreed  on  consideration  that  the  plaintift'  should  have  the  third  part 
of  the  coals  digged.  On  demurrer  to  the  declaration.  Wild  excepted  that  here  is  no 
covenant  to  pay  the  third  part,  but  a  recital  of  agreement  to  have  it.  But,  by 
Hales,  C.  J.,  were  it  but  a  recital  that  before  the  indenture  they  were  agreed,  it  is  a 
covenant  ;  and  so,  to  say  whereas  it  was  agreed  to  pay  201.,  for  now  the  indenture 
itself  conlirms  the  agreement  and  intent  precedent,  though  it  be  relative  to  the  former 
act  in  pays,  when  its  declared  liy  deed,  its  now  a  covenant  by  the  indenture."  That 
is  exactly  in  point ;  though  Keble  is  not  generally  esteemed  a  tirst-rate  authority.] 
There  the  recital  has  leference  to  the  very  siibject-mattei'  of  the  deed  ;  and  in  that 
respect  the  case  resemljles  li'Kjhii  v.  Thv  Great  IFeskrn  Railwaij  Oompani/,  14  M.  &  W. 
811:  here  it  is  altogether  collateral.  Suppose  this  deed  had  contained  a  recital  that 
the  defendant  was  indebted  to  the  plaintill'  in  1001.  on  a  piomissory  note, — would 
that  have  am<junted  to  a  covenant  to  pay  it?  [Byles,  J.  In  Scivru  awl  Clerk's  caxe, 
1  Leon.  122,  "the  case  was,  that  A.  hy  his  deed-poll  recited  that  whereas  he  was 
possessed  of  certain  lands  for  years  of  a  ceitain  term  ;  by  good  and  lawful  convej'ance, 
he  assigned  the  same  to  J.  S.,  with  divers  covenants,  articles,  and  agieements  in  the 
said  deed  contained,  which  are  or  ought  to  be  performed  on  his  part.  It  was  moved, 
if  this  recital  (whereas  he  was)  l)e  an  article  or  agreement  within  the  meaning  of  the 
[852j  condition  of  the  said  obligation,  which  was  given  to  perform,  i\ic.  (4awdy 
conceived  that  it  was  an  agreement ;  for,  in  such  ease  I  agree  that  I  am  possessed  of 
it,  for  everything  contained  in  the  deed  is  an  agreement,  and  not  only  that  which  I  am 
bound  to  perform  ;  as,  if  I  recite  by  my  deed  that  I  am  possessed  of  such  an  interest 
in  cert;iin  land,  and  assign  it  over  by  the  same  deed,  and  thereby  covenant  to  perform 
all  agreements  in  the  deed,  if  1  be  not  possessed  of  such  interest  the  covenant  is  broktni. 
And  it  was  moved,  if  that  recital  l)c  within  these  wortls  of  tiie  conilition  (wiiicii  are 
or  ought  to  be  performed  on  my  p;irt).  And  some  were  of  opinion  that  it  is  not  within 
those  words  ;  for  that  extends  only  in  futunnn,  luil  this  I'ccital  is  of  a  thing  past,  or 
at  the  least  present.  Clench  :  Recital  of  itself  is  nothing:  but,  l)eing  joined  and  con- 
sidered with  the  rest  of  the  deed,  it  is  material,  as  here,  for  against  tliis  recital  he 
cannot  say  that  he  hath  not  anything  in  the  term.  And  at  length  it  was  clearly 
resolved  that,  if  the  party  had  ncit  that  interest  by  a  good  and  lawful  convoyanco,  the 
obligation  was  forfeited."] 

Cur.  adv.  vult. 

Williams,  .).,  now  delivered  the  judgment  of  the  court :  — 

In  this  case  the  ipiestion  we  propose  to  consider,  is,  whether  the  rei-ital  in  the  deed 
set  out  in  the  declaration,  "  Whci'cas,  iVc.  it  has  been  agieed  between  the  said  K.  Fairall 
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(the  plaintiff)  and  C.  Hilditch  (the  defendant)  that  he  the  said  C.  Hilditch  shall  be  at 
liberty  to  sign  judgnieiit  in  the  said  action  so  commenced  against  the  said  R.  Farrall 
as  aforesaid,  but  that  no  execution  shall  issue  thereon  until  the  present  security  is 
realized,"  amounts  to  a  covenant  by  the  defendant  [853]  not  to  issue  execution  until 
that  period  shall  have  arrived. 

In  the  course  of  the  argument,  a  c;ise  of  Barfoot  v.  Freawdl  was  cited  from  3  Keble, 
465,  which,  if  faithfully  reported,  appears  to  be  very  much  point.  In  that  case,  in 
covenant  against  two  on  a  demise  of  a  coal-mine  by  two,  except  the  fourth  part,  whereby 
it  was  recited  that,  before  the  sealing  of  the  indenture,  it  was  agreed,  on  considera- 
tion, that  the  plaintiff  should  have  a  third  pait  of  the  coals  digged,  on  demurrer  to 
the  declaration  it  was  excepted  that  there  is  no  covenant  to  pay  the  third  part,  but  a 
recital  of  an  agreement  to  have  it.  But,  by  Hale,  C.  J.,  "were  it  but  a  recital  that 
before  the  covenant  they  were  agreed,  it  is  a  covenant ;  and  so,  to  say  '  whereas  it 
was  agreed  to  pay  201.; '  foi',  now  the  indenture  itself  confirms  the  agreement  and  intent 
precedent,  though  it  be  relative  to  the  former  act  in  pays,  when  it  is  declared  by  deed 
it  is  now  a  covenant  by  indenture  : "  and  judgment  was  given  for  the  plaintiff. 

It  must,  however,  l.)e  admitted  that  Keble  is  of  no  high  repute  as  an  accurate 
reporter :  and  the  court  would  be  slow  to  act  on  a  case  in  that  book,  if  it  were 
unsupported  by  others. 

There  are  several  authorities  that  a  recit<d  in  a  deed  maj'  amount  to  a  covenant. 
Thus,  in  Serern  v.  Clerk,  1  Leon.  122,  it  was  held  that,  where  A.  by  his  deed-poll,  after 
reciting  that  he  was  possessed  of  certain  lands  for  years  of  a  certain  term,  assigned 
the  same  to  S.  G.,  with  divers  covenants,  articles,  and  agreements  in  the  said  deed 
contained,  it  was  held  that  this  recital  (whereas  he  was,  i)trc.)  amounted  to  an  agree- 
ment within  the  meaning  of  the  condition  of  the  obligation,  which  was  to  perform  all 
agreements  in  the  deed.  (See  also  Johnson  v.  Prodor,  Yelv.  175,  and  the  i-emarks  of 
Lord  [854]  Eldon  on  that  case,  in  his  judgment  in  Browning  v.  JFricjlit,  2  B.  &  P.  25). 
So,  in  Holies  v.  C(trr,  3  Swanst.  638,  2  Mod.  86,  Lord  Chancellor  Nottingham  held 
(contrary  to  the  opinion  of  Wilde,  J.,  and  Wyndham,  J.,  whom  he  had  called  to  his 
assistance),  that,  where  both  parties  to  a  deed  recite  "  whereas  it  is  intended  a  fine 
shall  be  levied,'  this  declared  an  agreement  to  levy,  and  that  every  agreement  under 
seal  amounts  to  a  covenant  on  which  an  action  lies.  We  may  also  mention  that,  in 
Adamn  v.  Gibneij,  6  Bingh.  656,  i  M.  &  P.  -iOl,  although  the  citation  of  the  case  in 
Keble  drew  forth  a  strong  remark  from  Park,  J.,  yet  the  considered  judgment  of  the 
court  seems  to  take  it  for  granted  that  a  recital  may  amount  to  a  covenant. 

On  the  other  hand,  it  is  plain  that  the  court  ought  to  be  cautious  in  spelling  a 
covenant  out  of  a  recital  of  a  deed ;  because  that  is  not  the  part  of  a  deed  in  which 
covenants  are  usually  expres.sed.  The  proper  oHice  of  a  recital,  said  Lord  Mansfield 
in  Moore  v.  Maijrath,  Gowp.  9,  like  that  of  a  preamble  of  an  act  of  parliament,  is,  to 
serve  as  a  key  to  what  comes  afterwards. 

But,  in  the  present  case,  we  think  it  sulficiently  appeai-s  liy  the  whole  deed  that  it 
was  intended  to  express  thereby  the  whole  arrangement  and  transaction,  and  to  ratify 
it  under  the  seals  of  both  parties.  It  is  mentioned  that  the  now  defendant  has  com- 
menced an  action  to  recover  the  debt  of  1001.,  and  that  the  now  plaintitt'  is  desirous  of 
staying  such  action,  and  of  securing  the  payment.  And  this  is  followed  by  a  distinct 
and  unqualified  statement  of  an  agreement  that  the  execution  should  be  stayed.  If 
the  recital  had  been  that  it  has  been  [and  is]  agreed,  this  would  surely  have  been  a 
covenant  to  that  effect.  And  it  seems  to  us  that  the  intention  which  [and  is]  would 
have  expressed,  does  sufficiently  appear  by  the  words  [855]  used,  when  construed  with 
reference  to  the  subject-matter. 

It  must  be  added,  that  the  fact  relied  on,  and  which  it  \vas  proposed  by  the  defen- 
dant to  put  in  evidence,  viz.  that  no  such  agreement  existed  independently  of  the  deed, 
appears  to  us  a  strong  confirmation  of  the  conclusion  at  which  we  ai-rive,  that  an 
agreement  was  intended  to  be  constituted  by  the  deed  itself. 

For  these  reasons,  we  are  of  opinion  that  this  rule  should  be  discharged  :  and  the 
view  we  have  taken  of  the  case  makes  it  unnecessary  to  consider  the  other  ijuestion 
which  arose  on  the  argument,  viz.  whether  the  defendant  was  estopped  from  giving 
evidence  that  no  such  agreement  had  ever  been  made. 

With  respect  to  the  authority  of  Keble,  we  cannot  refrain  from  referring  to  the 
highly  valuable  and  interesting  woik  of  Mr.  J.  W.  A\'allace,  of  Philadelphia,  the 
Reporters,  3rd  edit.  pp.  207,  208,  from  which  it  appears  that  more  is  to  be  said  for 
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the  character  of  this  reporter,  as  a  "  tolerable  historian  of  the  law,"  than  from  the 
remarks  made  upon  him  from  time  to  time  might  have  licen  supposed. 
Kide  discharged. 

[856]     Mannall  and  Othekh  r.  Fisher  and  Another.     Feb.  5th,  1859. 

[S.  C.  5  Jur.  N.  S.  389.] 

The  corporation  of  Orford  claiming  the  exclusive  right  of  fishery  in  Orford  Haven, 
their  lessees  brought  an  action  against  two  fiishermen  for  an  invasion  of  that  right. 
— The  evidence  offered  on  the  part  of  the  plaintiffs  consisted  of  a  charter  of  Queen 
Elizabeth,  dated  in  1569,  confirming  all  former  charters  of  the  corporation,  and 
giving  them  power  to  make  bye-laws  for  the  preservation  of  the  fish  in  the  haven, — 
a  statute  of  27  Kliz.  c.  21,  for  the  preservation  of  Urford  ILnen,  and  a  piivate  act 
of  .31  Eliz.  c.  1,  confirming  the  former  act,  in  both  of  which  mention  was  made  of 
the  interest  of  the  corporation, — the  record  in  an  action  brought  by  the  corporation 
in  1792  against  a  fisherman  for  dredging  for  oysters  in  their  water,  in  which  the 
corporation  succeeded  in  establishing  their  right  to  the  oysters, — a  book  kept  by 
the  chamberlain  of  the  corporation  containing  entries  from  1792  downwards  of  various 
sums  paid  by  inhabitants  of  Orford,  as  well  as  by  strangers,  for  licences  to  fish  in 
the  haven  for  "  floating  fish,"  —and  oral  testimony  shewing  that  the  corporation  had 
from  that  period  down  to  the  present  time  claimed  the  exclusive  right  to  the  floating 
fish  within  the  limits  of  the  haven,  and  had  on  many  occasions  obstructed  and 
prevented  unlicensed  persons  from  fishing  therein  : — Held,  that  the  jury  were 
warranted  in  finding  upon  this  evidence  that  the  corporation  had  the  right  claimed  ; 
and  that  the  plaintiffs'  case  was  not  displaced  by  evidence  on  the  other  side  that  a 
great  number  of  persons  had  constantly  fished  without  licenses,  though  repeatedly 
warned  off'. 

This  was  an  action  by  the  plaintiff's,  lessees  of  the  corporation  of  Orford,  in  the 
county  of  Suttolk,  against  the  defendants,  two  fishermen,  for  unlawfully  fishing  in  their 
several  fishery. 

The  first  count  of  the  declaration  stated  that  the  defendants,  on  divers  days  and 
times,  broke  and  entered  the  several  fishery  of  the  plaintifl's  in  the  river  and  water  of 
Ore,  in  the  county  of  Suflolk,  and  fished  and  trawled  in  the  .said  fishery  for  fish,  and 
chased  and  disturbed  the  fish  therein,  and  caught,  took,  and  carried  away  and  con- 
verted to  their  own  use  divers  quantities  of  the  plaititifl's'  fish  therein. 

The  second  count  stated  that  the  defendants,  on  divers  days  and  times,  broke  and 
entered  the  several  fishery  of  the  plaintifl's  in  the  river  and  water  and  county  afoi'esaid, 
and  in  that  ])ortion  of  tjic  said  river  and  water  called  "the  Middle  CJull,"  .and  fished 
and  trawled  in  the  said  fishery  for  fish,  and  chased  and  disturbed  the  fish  therein,  and 
caught,  took,  and  carried  away,  and  converted  to  their  own  u.se  divcj'S  ([uantities  of 
the  pl;untifls'  lish  therein. 

The  third  count  charged  similar  acts  conmn'ttcd  i]i  that  portion  of  the  .said  river 
and  water  called  "the  [857]  Lower  (lull  ;  '  and  the  fi)uitli,  in  that  ]H)rtion  of  the  .said 
liver  and  water  called  ■'llie  (!ull." 

The  fifth  account  alleged  that  the  defendants  converted  to  their  own  us(!  divers 
ipiantities  of  the  plaintifl's'  goods,  to  wit,  live  lish  and  dead  fish. 

The  defendants  pleaded, — first,  to  the  whole  declaration,  not  guilty. 

Secondly,  to  the  first,  second,  third,  and  fourth  counts,  that  the  several  alleged 
lislieries  in  which,  I'tc,  at  the  .said  several  times  when,  i^isc,  wore,  and  still  are,  and 
from  time  innncniorial  have  been,  i)art  and  p.iicel  of  the  saitl  liver  and  water  called 
Ore,  and  that  the  said  .several  p.irts  of  the  said  rivei'  and  water  in  which,  &c.,  now  are, 
and  at  the  several  times  wdien,  iVc,  were,  and  from  time  whereof  the  memory  of  man 
is  not  to  the  conti'ary  have  been,  a  public  and  eonunon  ii.-ivigable  river,  in  which  the 
tiilc.s  ;nid  waters  of  the  sea  dining  all  the  times  aforesaiil  ha\e  flowed  and  re-tlowcil ; 
and  that,  in  the  said  parts  of  the  same  ri\er  and  water  in  which,  iVc,  every  sul)ject  of 
this  realm,  at  the  said  several  times  when,  iVc,  of  light  had,  and  of  right  ought  to 
li.ivc  had,  and  still  hath,  and  of  right  ought  to  have,  the  liberty  and  privilege  of  fishing  ; 
wherefore  the  said  dcfen<laiils,  being  subjects  of  this  realm,  at  the  .said  several  times 
when,  i\;c.,  entered  into  the  said  fiislieries  in   which,  iVc,  so  being  part.s  of  the  said 
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navigable  river  as  aforesaid,  where  the  said  waters  of  the  sea  flow,  to  fish  in  the  said 
river  there,  at  the  said  several  times  when,  &c.,  being  reasonable  times  of  the  year  for 
such  fishing,  and  at  those  several  times  did  fish  and  trawl  for  fish  there,  and  chase 
and  disturb  the  fish  therein,  and  the  said  fish  in  the  said  first,  second,  third,  and 
fourth  counts  mentioned  there  found  and  being,  caught  and  took  and  carried  away 
and  con\-erted  to  their  own  use,  as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid. 

[858]  Thirdly,  to  the  fifth  count,  that  the  said  goods  in  the  said  fifth  count  men- 
tioned were  not  the  plaintifi's'  as  alleged. 

The  plaintift's  joined  issue  on  the  first  and  third  pleas,  and  took  issue  on  the  second 
plea:  and,  for  further  replication  to  the  second  plea,  they  said,  that  the  town  of  Orford, 
in  the  county  of  Suttblk,  is,  and  from  time  whereof  the  memoiy  of  man  is  not  to  the 
contrary  hath  been,  an  antieut  town,  and  that  the  inhabitants  of  the  said  town  are, 
and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  have  been,  a  body 
corporate  and  politic  in  deed,  fact,  and  name,  and  ha^'e  at  various  times  for  and  during 
the  time  aforesaid  until  the  7th  day  of  July  in  the  21st  year  of  the  reign  of  the  Lady 
Elizabeth,  late  Queen  of  England,  been  called  and  known  by  various  names  of  incor- 
poration, to  wit,  by  the  name  of  the  Honest  Men  of  Oreford,  and  also  by  the  name  of 
the  Burgesses  of  the  Town  of  Oreford,  and  since  and  after  the  last-mentioned  day  by 
the  name  of  the  Mayor  and  Commonalty  of  the  Borough  of  Orfoi-d  ;  that  the  said 
body  politic  and  corporate,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
until  and  at  the  said  several  times  when,  iVc,  have  had  and  enjoyed,  and  have  used 
and  been  accustomed  to  have  and  enjo\',  and  of  right  ought  to  have  had  and  enjoj'ed, 
and  still  of  right  ought  to  have  anti  enjoy,  for  themselves  and  their  farmers,  tenants, 
and  lessees  thereof,  the  several  and  exclusive  right,  liberty,  and  privilege  of  fishing 
for  and  catching  and  taking  and  carrj'ing  away  all  fish  in  and  upon  the  said  places 
and  fisheries  in  which,  &c.,  and  were  and  still  are  seised  of  the  said  several  fisheries 
in  the  declaration  mentioned  for  an  estate  in  fee-simple,  to  them  and  their  successors, 
and  had  and  were  entitled  in  law  to  the  said  several  fisheries  for  the  said  estate  in  fee  ; 
and,  being  so  entitled  and  seised,  the  [859]  said  body  corporate  and  politic,  before 
the  committing  of  the  acts  complained  of,  by  an  indenture  made  between  them  of  the 
one  part,  and  the  plaintitl's  and  one  William  Field  of  the  other  part,  and  sealed  with 
the  common  seal  of  the  said  body  corporate  and  politic,  did  demise,  grant,  and  lease 
unto  the  plaintifi's  and  the  said  William  Field  the  said  several  fisheries,  with  the 
appurtenances  thereunto  belonging,  and  the  sole  profit  and  benefit  of  the  same,  and 
also  full  power  and  authority  to  have,  take,  and  dispose  of  to  their  own  use  and  uses 
all  oysters  and  other  fish  whatsoever  within  the  said  fisheries,  to  have  and  to  hold  the 
same  to  the  plaintiff's  and  the  said  William  Field,  except  as  therein  is  excepted,  from 
the  31st  day  of  March,  18.51,  for  the  term  of  ten  years  next  ensuing,  and  fully  to  be 
complete  and  ended,  at  a  certain  yearly  rent  therein  mentioned ;  by  virtue  of  which 
said  demise  the  plaintifi's  and  the  said  William  Field  entered  into  and  upon  the  said 
several  fisheries,  and  became  and  were,  until  and  at  the  committing  of  the  acts  com- 
plained of,  possessed  thereof  for  the  said  term  so  to  them  granted  as  aforesaid.  Issue 
thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  assizes  for  Suft'olk.  In  support 
of  the  claim  of  the  corporation  of  Orford  to  the  exclusive  right  of  fishery  in  the  places 
named  in  the  declaration,  the  plaintifi's  put  in  a  charter  of  t^ueen  Elizabeth  of  the  date 
of  1569,  whereby  all  former  charters  were  confirmed,  and  power  given  to  the  corpora- 
tion of  Orford  to  make  bye-laws  for  the  preser\'atiou  of  the  fish  in  the  haven  of 
Orford  ;  and  also  an  act  of  the  27  Eliz.  c.  21,  by  which  it  was  provided  that  "it  shall 
not  be  lawful  to  any  person  to  set  any  net  with  any  boat  called  a  stallboat,  or  other 
boat  or  vessel  whatsoever,  within  the  entry  or  mouth  of  Orford  Haven,  in  the  county 
of  Sufi'olk,  or  in  the  Gull,  being  a  branch  of  the  said  haven,  e.xcept  the  [860]  mask  or 
shale  of  every  such  net  throughout  the  whole  do  contain  two  inches  and  a  half  at  the 
least  in  the  wideness  from  knot  to  knot,  upon  pain  to  forfeit  the  net  so  set,  or  the 
value  thereof,  and  51.  to  the  Queen  and  the  informer,"  &c. ;  and  also  a  private  act  of 
31  Eliz.  c.  1,  "for  the  preservation  of  the  haven  of  Orford."  The  lease  from  the 
corporation  to  the  plaintifi's  was  then  put  in,  dated  in  March,  1851  ;  and  also  certain 
bye-laws  made  by  the  corporation  on  the  4th  of  (Jctober,  1790,  prohibiting  all  persons 
from  fishing  in  the  Ore  without  a  license  undei-  the  corporation  seal. 

The  chamberlain  of  the  corporation  of  Orford  produced  a  book  from  which  were 
read  some  entries  in  the  handuritiug  of  a  former  chamberlain,  from  1791  downwards, 
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of  sums  received  at  various  times  for  licences  to  fish  for  "  floating  fish  :  "  and  he  stated 
that  he  had  been  in  the  habit  of  granting  such  licenses  as  well  to  inhabitants  of  Orford 
as  to  "outsetters,"  or  persons  residing  elsewhere,  viz.  at  Harwich  and  Aldborough  ; 
but  that  the  latter  weie  charged  double  the  sum  charged  to  the  former, — generally 
10s.  each. 

One  of  the  water-bailiffs  of  the  corporation  was  also  called,  to  prove  that  he  had 
for  man}'  years  been  employed  to  prevent  unlicensed  persons  from  fishing  in  the 
haven,  and  that  he  had  repeatedly  warned  them  off,  and  on  some  occasions  had  seized 
their  nets. 

The  recoid  in  an  action  by  the  corporation  of  Orford  against  one  Taboi-,  tried 
before  Ashhurst,  J.,  at  the  Bury  assizes  in  1792,  in  which  the  exclu.sivo  right  of  the 
corporation  to  the  03'sters  was  after  much  litigation  estatilished,  was  also  put  in. 

On  the  part  of  the  defendants  reference  was  made  to  the  13  Edw.  1,  c.  47,  which 
is  found  in  Barrington's  Observations  on  Statutes,  p.  1 28,  and  is  as  follows  : — "  Pro- 
visum  est  quod  aque  de  Ilumbre,  Ouse,  Trente,  Doon,  Eyre,  Dervent,  AVcrf,  Nid, 
Yore,  Swale,  Teese,  [861]  et  omnes  alie  aque  in  quibus  salmones  capiuntur  in  regno, 
ponantur  in  defenso  quoad  salmones  capiendos  a  die  Nativitatis  Beate  Marie,  usque  ad 
diem  Sancti  Martini,  et  similiter  quod  salmoneti  non  capiantur  nee  destruantur  per 
retia  vel  per  aliqua  ingenia,  a  medio  Aprilis  usque  ad  Nativitatem  Beate  Joannis 
Baptiste  ;  "  and  examined  copies,  from  the  parliament  roll,  of  two  acts  of  4  H.  7,  c.  21, 
and  7  H.  7,  c.  9,  lelating  to  the  Orford  fishery,  were  put  in  and  read.  They  I'an 
as  follows  : — 

(4  H.  7,  c.  21.)     "The  act  for  the  preservation  of  the  frye  of  fyshe. 

"To  the  King,  our  sovereign  Lord. 

"  Prayen  your  comyns  in  this  present  parlement  assembled,  that  where  divers 
statutes  and  ordenauncos  for  saving  and  keping  of  fr3'e  and  l)roode  of  H.sh  in  fresh 
ryvers  of  this  rcalme  before  this  time  have  been  made  and  ordeigiied,  but  for  .savyng 
and  keeping  of  frye  and  brood  of  fissh  resorting  oute  of  the  see  and  salt  waters  into 
havens  and  crekys  within  the  seid  realme,  any  ordenaunce  generall  hath  not  been 
purveied  ne  made,  hou  be  it  it  were  full  requisite  and  profitable  to  all  the  comyns  of 
this  your  realme,  and  specially  to  your  subjecttis  and  inhabitiiuntes  nj'gh  adjoynyng 
to  the  nasse  and  haven  of  Orford,  in  the  countie  of  Sufi'.,  within  whiche  nasse  and 
haven  there  is  yerely  giete  multitude  of  spawn  and  biood  of  all  mannei'  of  fi.sshes  of 
the  SCO,  and  there  wold  largely  increacc  multiplic  if  they  myght  there  convenient  tyme 
1)0  suffered  to  abide :  But  nowe  it  is  so  that  in  late  dayes  for  a  singuler  covetiso  and 
lucie  in  taking  of  a  fewe  grete  fisshes,  certoyn  persones  have  used  to  sotte  and  ordeyn 
certeyn  botes  callid  stall  boctes  fastened  with  ankci's,  havyng  with  theym  sucho 
manner  of  unresonablc  ncttcs  and  ingynes,  that  all  manner  frie  and  brood  of  fi.ssh  in 
the  scid  haven  nuiltiplied  is  taki'n  and  dcstroied,  as  well  grete  fisshes  un.sesonable  as 
the  seid  frie  and  brood  to  [862]  noiubre  innumerable,  with  the  which  frie  and  l)rood 
the  seid  persones  with  parte  thereof  fedu  their  hogges  and  the  residue  they  put  and 
ley  it  in  grete  pittes  in  the  grounde,  whiche  ellis  wold  turn  to  such  perilous  infcccion 
of  eire  that  no  person  thidre  re.soi'ting  shuld  it  abide  or  suffre  ;  to  the  great  hurte  of 
all  yoiu-  liego  people  within  thi.s  your  realme,  and  specially  to  3'our  subgiettis  and 
inhahitauiites  within  the  shires  of  Norfi'.  and  Suli'.,  and  also  causeth  grete  .scar.site  of 
tisshe  inthat  contreis  where  afore  this  tyme  was  wont  to  be  grete  plentc  :  \\  herefor 
please  it  your  most  noble  grace  by  thadvyse  and  assent  of  the  lordes  spirituall  and 
temporall  in  this  present  parlement  assembleil,  and  by  auctoi-ite  of  the  .same,  to 
ordeignc,  .stablish,  and  enacte  that  all  such  stall  boctes,  ncttcs,  and  ingy"os  aforeseid, 
from  the  first  day  of  Apryll  that  shalbe  in  the  ycre  of  our  Lord  mcccelxxxx.  bo  not 
occui)ied  ner  used  for  tlie  destroyeng  or  takyng  of  cn\'  frie  or  biood  of  fissh  within 
the  haven  oi'  nasse  aforesaid,  upon  payn  of  forfeiture  of  x.  li.  at  eveiy  tynic  that  any 
pcrsone  shall  happen  to  do  conti'aiie  to  this  ordenaunce,  the  0011  half  thereof  to  bo  to 
your  llighnes,  and  the  oder  lialf  to  him  th;it  shall  liap])en  to  fynde  the  said  forfeiture 
and  shevve  the  same  by  inforniacion  in  to  your  Ivscheker  there  to  be  deteiniincd  aftir 
the  cours  of  the  same  court.  And  ov.  that  be  it  ordejned  by  thauctorite  aforeseiil, 
that  the  justices  of  peas  of  the  shines  of  Xorfi'.  and  Sufi',  for  the  tyme  bcyng  have 
auctoritie  and  power  to  inqucrc  in  their  .several  sessions  of  all  the  botes,  ncttcs,  and 
eugyncs  used  or  occupycd  contrar}'  to  this  oi'diMiaunce  aforcsaycd,  and  the  ofVcndcr.s 
therein  befor  theym  presented  to  punyshe  <us  ijy  their  di.screcion  shall   be   thougiit 
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lawfull  and  resonable  :  This  acte  and  ordenaunce  to  endure  unto  the  begynyng  of  the 
next  parliament." 

(7  H.  7,  c.  9.)     "An  act  of  parliament  inrolled  anno  septimo  Henrici  Septimi. 

[863]  "Prayen  the  comens  in  thi.s  present  parliament  assembled,  that  where 
within  the  nasse  and  haven  of  Orford,  in  the  countie  of  Suffolk,  there  is  yerely  grete 
multitude  of  spawne  and  broode  of  all  manner  fysshes  of  the  see  which  there  shuld 
naturally  and  largely  increas  and  multiplie  if  they  myght  by  space  and  tyme  con- 
venient there  be  suffred  to  continue :  And  where  in  late  dayes  for  a  singular  covetise 
and  lucre  in  takyng  of  a  fewe  grete  fysshes,  certeyn  persones  have  used  to  oi-deyn  and 
sette  ceileyn  bootes  called  stallbootes  festened  with  ankers  havyng  with  theym  suche 
manner  unlefull  nettes  and  ing^'nes  that  as  well  grete  habundaunce  of  all  manner  of 
frie  and  broode  of  divers  kyndes  of  fisshe  in  the  said  haven  multiplied  as  grete  fisses 
unseosoiiable  have  be  taken  and  destroied,  with  whiche  fisse  and  broode  so  taken  the 
said  persones  with  grete  parte  thereof  have  fedfle  their  hogges,  and  the  residue  thereof 
they  buried  in  grete  pittes  in  the  grounde  in  eschewing  of  grete  infeccions  of  ayer, 
whiche  hath  of  long  tyme  caused  grette  scarcite  and  bareynes  of  tissh  in  that  countre, 
to  the  gi-ete  hurte  and  impoverysshing  of  your  people  whiche  in  tymes  past  had  grete 
plente  :  Weerfor  as  well  for  the  grete  profite  of  your  subgettis  and  inhabitauntes  nygh 
adjoynyng  to  the  said  nasse  and  havyn  as  for  the  grete  profite  and  comforte  of  all 
your  subgettis  and  inhabitauntes  within  the  counties  of  NorflF.  and  Suff.  by  authorite 
of  your  Parliament  holden  at  Westm.  the  xiii.  day  of  Januarie,  the  iiiith  yere  of  your 
most  noble  reign,  yt  was  enacted,  ordej^ied,  and  establisshed  by  auctorite  of  the  same 
Pailiament,  that  all  suche  stallebotes  nettes  and  ingynes  aforeseid  frome  the  first  day 
of  Aprill  that  was_in  the  yere  oure  Lord  God  mcccclxxxx.  shuld  not  be  occupied  nor 
used  for  the  destroying  or  taking  of  any  frye  or  broode  of  fisshe  within  the  haven  or 
nasse  aforeseyn  uppon  peyn  of  forfeiture  of  x.  li.  at  every  tyme  that  any  person  shuld 
[864]  happyn  to  do  conti'arie  to  that  seyd  ordenance,  the  one  half  thereof  to  be  to 
your  Highnes,  and  the  oder  half  ty  hym  that  shuld  happyn  to  fynde  the  seyd  forfeiture 
and  shew  the  same  in  your  Eseheker  by  infurraaciou  there  to  be  determyned  after  the 
cours  of  the  same  court :  And  ov.  that  it  was  ordeyned  by  auctorite  of  your  Parliament 
aforeseid  that  the  justices  of  peas  of  the  seid  counties  of  Norff.  and  Sufi',  for  the  tyme 
being  shuld  have  auctorite  and  power  to  inquere  in  their  severall  sessions  of  all  the 
botes,  nettes,  and  ingynes  used  and  occupied  contrarie  to  the  seid  ordenance,  and  the 
offenders  therein  before  thej'm  presented  to  punyssh  as  by  their  discrecions  shuld 
be  thought  lawfull  and  reasonable  :  And  that  the  seid  acte  and  ordenance  shuld  endure 
and  take  effect  till  the  begynning  of  the  next  Parliament  ensuying,  as  by  the  same 
acte  more  pleynly  apperith  ;  by  force  of  which  acte  and  ordenance  the  seid  stallebotes, 
nettes,  and  ingynes  have  be  hidderto  withdrawen  and  abated  and  grete  plente  of 
fysshe  frye  and  broode  of  f3'sshe  hath  in  this  mane  time  gretly  be  multiplied  an^ 
encreased,  to  the  grete  profite,  comforte,  and  releef  as  well  to  the  people  of  the  seid 
counties  of  Norff.  and  Suff.  as  to  the  people  of  many  oder  eontrees,  as  well  apperith 
by  opyn  experience,  and  yet  more  largel}'  shall  encreace  by  fjn-d^yr  continuance  :  And 
forasmoehe  as  the  said  acte  of  parliament  was  ordeyned  no  fyrder  to  stand  in  effect 
then  to  the  first  day  of  this  present  parliament.  Pleas  it  therefore  your  Most  Noble 
Grace  by  thadvyce  and  assent  of  the  Lords  spirituall  and  temporall  in  this  present 
Parliament  assemblid,  and  by  auctorite  of  the  same,  in  consideracion  of  the  premysses, 
to  ordeyn,  establissh,  and  enacte  that  the  seid  acte  and  ordenance  in  the  seid  last 
Parliament  made  and  ordeyned  may  alwey  stand,  contynewe,  and  endure  in  perfite 
strenght  and  eft'ecte. 

"  Kespous.     Le  Roy  le  vuelt." 

[865]  A  great  number  of  witnesses  were  called  on  the  part  of  the  defendants,  who 
proved  that  they  had  for  many  years  (as  far  back  as  living  memory  could  go)  fished 
in  the  Ore  without  licences,  and  for  the  most  part  without  interruption. 

It  was  contended  on  the  part  of  the  defendants,  that  the  right  to  fish  in  a  navigable 
river  or  arm  of  the  sea,  as  this  was,  was  a  right  in  all  the  t^ueen's  subjects  ;  that  this 
common  law  right  was  not  to  be  defeated  without  the  clearest  evidence  of  an  exclusive 
right  in  some  individual  or  corporation  ;  and  that  the  evidence  here  offered  was 
insufficient  for  that  purpose. 

For  the  plaintiffs  it  was  insisted,  that  the  charter  of  Queen  Elizabeth  was  a 
sufficient  recognition  of  the  right  claimed  on  the  part  of  the  corporation  ;  that  the 
right  of  the  corporation  to  the  exclusive  dredging  for  oysters  formally  recognized  and 
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established  on  the  trial  befoie  Ashhurst,  J.,  in  1792  was  strongly  corroborative  of  the 
plaintiffs'  right  (rt)\  and  that  the  charter  of  Queen  Elizabeth  made  no  distinction 
between  the  exclusive  right  to  oysters  and  to  floating  fish. 

The  learned  judge,  in  summing  up,  obseived  that  the  record  of  the  trial  in  1792 
did  not  advance  the  plaintiffs'  case,  inasmuch  as  the  contest  there  was  confined  to  the 
right  to  oysters,  which  was  not  disputed  upon  the  present  occasion,  and  that  it  might 
very  well  be  that  the  corporation  had  that  limited  right,  and  yet  not  the  right  now 
claimed.  And  he  left  the  case  to  the  jury  upon  the  balance  of  testimony  on  the  one 
side  and  on  the  other. 

The  jurj'  returned  a  verdict  for  the  plaintiffs,  with  nominal  damages. 

[866]  O'Malley,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight  of  evidence  ;  AVilliams,  J., 
observing,  that,  although  he  could  not  say  that  he  was  dissatisfied  with  the  verdict, 
yet,  he  thought  that,  upon  the  whole,  it  was  a  case  in  which  the  court  should  form 
their  own  opinion. 

Power,  Q.  G.  and  H.  Mills,  now  shewed  cause.  There  was  abundant  evidence  to 
justify  the  verdict.  It  was  proved,  that  the  corporation,  having  in  1792  established 
their  right  to  the  oysters, — which  was  by  far  the  most  valuable  part  of  the  right, — 
proceeded  to  grant  licenses  for  dredging  and  fishing  for  floating  fish  within  the  limits 
of  their  waters,  and  that  none  had  been  without  interruption  since  allowed  to  fish 
there  unless  licen.sed.  [Williams,  J.  You  certainly  proved  no  acts  of  ownership 
anterior  to  the  date  at  which  the  right  of  the  corporation  to  the  oysters  was  established. 
I  must  say  I  should  not  have  been  dissatisfied  with  a  verdict  either  way.]  The 
question  was  peculiarly  one  for  the  jury :  and,  unless  the  court  can  see  that  there 
has  been  some  misapprehension  or  miscarriage,  they  will  not  interfere. 

O'Malley,  Q.  C,  and  Couch,  in  suppoit  of  the  rule.  There  was  undoubtedly  a 
great  deal  of  evidence  on  both  sides  :  but  an  important  i-ight  like  this  ought  not  to 
rest  solely  upon  the  loose  testimony  of  witnesses  as  to  acts  of  ownership,  which 
might  be  usurpation.  If  the  right  existed,  it  would  be  but  reasonable  to  look  for 
some  evidence  of  it  in  the  charters  of  the  corporation.  There  is,  however,  none  :  and 
the  act  of  4  H.  7,  c.  21,  which  passed  upon  the  petition  of  the  inhabitants  of  Orford, 
deals  with  the  right,  and  yet  makes  no  mention  whatever  of  the  corporation.  The 
charter  of  [867]  Elizabeth,  indeed,  which  impowers  the  corporation  to  make  byelaws 
for  the  regulation  of  the  fishing,  is  inconsistent  with  the  ownership  of  the  fishery 
being  in  them  ;  for,  if  it  were,  they  would  not  need  such  authority.  In  a  case  of  this 
sort,  the  strong  presumption  of  law  is  in  favour  of  the  rights  of  the  public ;  and  the 
evidence  to  overcome  it  should  be  beyond  (juestiou.  The  absence  of  all  documentary 
evidence  in  support  of  the  claim  affords  a  powerful  argument  against  its  validity.  In 
IVarren  v.  Miillu:ws,  6  Mod.  73,  it  is  laid  down  that  "  cverv  subject  of  common  right 
may  fish  with  lawful  nets,  &c.  in  a  navigal)le  river,  as  well  as  in  the  sea  (a)- ;  and  the 
King's  grant  caniniot  bar  them  thereof ;  but  the  Grown  only  has  a  right  to  Koyal 
fish,  and  that  the  King  only  may  grant."  In  Jl'iUiaim  v.  U'ikox,  8  Ad.  &  1'^.  .'314, 
3  N.  &  P.  600,  in  order  to  shew  the  antiquity  of  a  weir  appurtenant  to  a  fishery,  in  a 
navigable  river  (the  Severn),  the  evidence  consisted  of  an  extract  from  Domesday 
Book,  in  which  the  fishery  was  mentioned, — an  extract  from  the  chartulary  of 
Haghmon  Abbey,  containing  copies  of  the  grants  of  the  fishery  to  the  church,  and  of 
away  to  the  tisheiy,  the  earliest  of  which  appeared  to  have  been  made  in  1172-3, — and 
a  judgment  of  M.  T.,  (i  II.  0,  in  a  cause  wherein  the  Abbot  of  llaghmon  was  indicted 
for  obstructing  the  navigation  of  the  Severn,  and  pleaded  an  immemorial  right  of 
taking  fish  in  the  livcr,  that  the  navigation  was  not  obstructed,  and  that  the  weii'  was 
not  made  since  the  3  Edw.  1,  all  which  was  found  in  his  favour.  In  The  Mayor  o/ 
Col  I'll  Kslcr  V.  Uroiiti',  7  ().  \'>.  33i),  the  jjlaintills'  claim  w.is  [868]  founded  upon  a  series 
of  chartois  of  Richard  I,  Henry  3,  Edward  2,  Edward  3,  Kicliard  2,  and  ivl ward  4,  and  of 
acts  of  user  down  to  the  time  of  the  commencement  of  the  action.     In  Rogers  v.  Allen, 
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(o)'  See  The  Mayor  and  Commonalty  of  Orfard  v.  likhardsun,  4,T.  11.  437  ; 
V.  The  Mayor  and  VommoiiaUy  of  Orfwd,  2  11.  Bl.  182,  2  Anstr.  231. 

(a)'''  See  Lord  FitzwaUe/s  case,  1  Mod.  lOG,  2  Lev.  139,  Carter  v.  Mureot,  4  Burr. 
2163,  Srytnour  v.  ('(Wh/;m;,w,  5  Burr.  2814,  Mayor  of  Ijynnw  Turner,  Cowp.  16,  The  Mayor 
of  Orfoid  V.   Rkhardnon,  4  T.  Iv.  437  :  but  see  the  judgment  in  this  case  reversed,  2 
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1  Campb.  310,  to  prove  a  prescriptive  right  to  a  fishery  as  appurtenant  to  a  manor, 
an  inquisitio  post  mortem  and  seven  other  antient  documents  from  the  Tower  of 
London  were  put  in  to  shew  that  in  very  early  times  there  had  been  a  fishery  at  the 
mouth  of  the  Burnham  ri\-er  held  by  the  ancestors  of  the  family  in  possession  as 
parcel  of  the  manor  of  Buinham  ;  and  also  three  judgments  which  had  been  obtained 
in  the  reigns  of  Charles  1,  and  Charles  2,  by  the  lords  of  the  manor  of  Burnham,  in 
actions  for  breaking  and  entering  their  several  fishery  in  the  Burnham  rivei' ;  and  also 
certain  licenses,  which  appeared  on  the  court^rolls  of  the  manor,  and  bore  date  from 
the  year  1661  downwards  to  the  end  of  the  seventeenth  century,  whereby  the  lords 
of  the  manor,  in  consideration  of  certain  I'ents,  had  granted  the  liberty  of  fishing  and 
dredging  foi-  oysters  in  their  sevei'al  fishery  in  the  Burnham  river,  reserving  to 
themselves  the  exclusive  right  to  all  floating  fish  therein  :  and  evidence  of  the  same 
character  as  the  evidence  ofl^ered  in  this  case  was  held  sufficient  to  negative  the 
prescriptive  right  claimed  as  to  the  floating  fish,  though  not  as  to  the  oysters  or  ground 
fish.  The  same  sort  of  documentary  evidence  as  was  given  in  the  above  cases  was  also 
given  in  Jenkins  v.  Harwy,  1  C.  M.  &  R.  877,  2  C.  M.  &  K.  833,  and  in  The  Duke  of 
Beaufort  v.  The  Mai/or,  dx.  of  Sivaiisea,  3  Exch.  514,  and  C'almadij  v.  Bmw,  6  C.  B.  861. 
[Willes,  J.,  referred  to  Benest  v.  Fipon,  1  Knapps,  P.  G.  Cas.  60,  where  it  was  held  that 
repeated  attempts  to  exercise  the  i-ight  of  taking  sea-weed  from  the  rocks  between 
high  and  low-water  mark  ott'  the  island  of  Jersey,  afforded  no  evidence  of  the  existence 
of  such  right.]  The  plaintiffs  [869]  ought  to  have  given  some  evidence  of  a  grant 
from  the  Crown,  or  some  documentary  evidence  to  shew  the  antiquity  of  the  exclusive 
right  they  claimed  for  the  corporation  of  Orford.  None  such  was  produced.  The 
plaintiffs  contented  themselves  with  putting  in  the  record  in  the  action  against  Tabor 
in  1792,  in  which  the  right  of  the  corporation  to  oj'sters-beds  in  the  haven  was 
established.  Founding  themselves  upon  that  verdict,  the  corporation  seem  gradually 
to  have  set  up  a  claim  to  the  floating  fish  also.  The  evidence  on  that  part  of  the  case 
was  as  strong  on  the  one  side  as  on  the  other  :  and,  upon  a  mere  balance  of  evidence, 
it  is  submitted,  the  general  right  ought  to  prevail. 

Ckowder,  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  question, 
which  was  one  of  some  importance,  appears  to  have  been  tried  at  very  great  length. 
Many  witnesses  were  called  and  documents  put  in  on  the  part  of  the  plaintifl's,  and 
two  statutes  of  27  Eliz.  c.  21,  and  31  Eliz.  c.  1,  were  relied  on.  The  defendants,  on 
the  other  hand,  relied  on  other  statutes  of  13  Ed.  1,  c.  47,  and  of  4  H.  7,  c.  21,  and 
7  H.  7,  c.  9.  But  I  do  not  think  these  afford  any  great  support  to  the  arguments  on 
either  side.  The  main  agitation  of  this  question  seems  to  have  arisen  since  the  year 
1792.  On  the  one  side,  there  was  a  very  strong  body  of  evidence  to  shew  that  the 
corporation  of  Orford  had  for  that  long  period  exercised  control  over  the  fishing  by 
granting  licences  to  fish  as  well  to  their  own  people  as  to  strangers,  and  had  set  persons 
to  watch  so  as  to  prevent  unlicensed  persons  from  incroaching  on  the  right,  seizing 
nets,  and  imposing  fines  upon  persons  caught  trespassing.  All  this  was  evidence 
from  which  the  jury  might  conclude  that  the  right  of  fishing  claimed  by  the  plaintiffs 
did  exist.  On  the  other  hand,  many  instances  were  proved  of  persons,  as  well 
inhabitants  [870]  of  Orford  as  strangers,  fishing  and  claiming  to  exercise  the  general 
right  to  fish  in  all  parts  of  Orford  Haven,  so  as  to  invade  the  supposed  exclusive 
right  of  the  corporation.  There  was  this  positive  conflict  of  testimony  on  the  one 
side  and  on  the  other  :  and  it  is  impossible  to  reconcile  it.  But  it  does  not  appear  to  me 
to  present  that  sort  of  conflict  suggested  by  the  defendants'  counsel,  viz  that  of  two 
conflicting  and  opposing  rights  openly  set  up.  It  was  insisted  that  the  fact  of  the 
licences  to  take  floating  fish  not  being  shewn  to  have  been  granted  until  after  the 
year  1792  afforded  strong  evidence  of  usurpation  on  the  part  of  the  corporation  ;  and 
that,  if  the  exclusive  right  to  the  floating  fish  had  been  in  the  corporation,  they  would 
have  set  it  up  when  their  right  to  the  oysters  was  in  agitation.  But  I  do  not  think 
that  is  a  fair  inference  from  that  case.  The  complaint  against  the  defendant  there 
was  for  in\'ading  the  rights  of  the  corporation  hy  dredging  for  oysters.  It  was 
unnecessary  for  the  plaintiffs  to  set  up  any  right  beyond  the  right  to  the  oysters :  the 
fact,  therefore,  of  their  omitting  to  set  up  the  more  extensive  right  cannot  afford  any 
legitimate  inference  against  the  existence  of  the  right  now  claimed.  What  caused 
the  corporation  to  issue  the  fishing  licences  is  mere  matter  of  conjecture.  Having 
been  successful  in  resisting  an  invasion  of  their  right  to  the  oysters,  it  was  reasonable 
that  they  should  seek  to  establish  some  system  to  check  incroachments  on  their  light 
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to  the  floating  fish.  From  1792  to  the  present  time,  these  licences  appear  to  have 
been  openly  and  continuously  granted.  The  fact  of  their  being  granted  was  known  to 
all,  outsettei's,  as  they  are  called,  as  well  as  inhabitants  of  Orford  ;  and  no  action 
seems  to  have  been  biought  or  proceeding  taken  to  resist  the  usurpation,  if  usurpation 
it  were.  The  inhabitants  were  made  to  pay  5s.  for  their  licences,  strangers  10s.,  and 
in  one  instance  as  much  as  [871]  a  guinea.  There  was  a  strong  body  of  evidence : 
there  was  some  conflict :  but,  upon  the  whole,  especially  as  the  learned  judge  who 
tried  the  cause  does  not  express  anj'  dissatisfaction  with  the  conclusion  the  jury  came 
to,  I  do  not  think  we  ought  to  interfere. 

WiLLES,  J.,  concurred. 

Williams,  J.  The  case  on  the  part  of  the  plaintiffs  was  certainly  not  a  very 
strong  one  :  but  I  do  not  think  we  should  be  acting  right  in  interfering  with  the 
decision  of  the  jury.  The  plaintiffs'  case  was  certainly  deficient  in  documentary 
evidence  which  one  naturally  looks  for  in  a  case  of  this  sort.  But,  at  the  same  time, 
the  evidence  of  acts  of  ownership  in  the  corporation  for  the  last  sixty  years,  by  granting 
licences,  and  obstructing  and  warning  oft'  pei'sons  who  fished  without  being  licensed, 
was  very  strong.  On  the  other  hand,  the  evidence  offered  on  the  part  of  the 
defendants  was  much  of  it  of  very  little  value  ;  and  some  of  the  witnesses  gave  their 
evidence  in  a  manner  which  probably  induced  the  jury  to  withhold  credit  from  them. 
Consistently  with  the  ordinary  rules  which  guide  the  coui'ts  in  these  cases,  I  think  we 
ought  not  to  disturb  the  verdict. 

Kule  discharged. 

End  of  Hilary  Vacation. 
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[1]    Cases  Argued  and  Decided  in  the  Court  of  Common  Pleas,  in  Easter 
Term,  in  the  Twenty-Second  Year  of  the  Reign  of  Victoria. 

The  Judges  who   usually    sat    in    Banc   in   this  Term,   were, — Cockbiirn,   C.   J., 
Crowder,  J.,  Willes,  J.,  and  Byles,  J. 

The  Earl  of  Shrewsbury  v.  James  Robert  Hope  Scott  and  Others. 

June  9th,  1859. 

[S.  C.  29  L.  J.  C.  P.  34,  190 ;  6  Jur.  N.  S.  452,  472.] 

The  Duke  of  S.,  in  1700,  settled  lands  to  certain  uses.  After  his  death,  viz.  in  1718, 
his  heir, — by  a  settlement,  which  was  confirmed  by  a  private  act  of  6  G.  1,  c.  29, 
intituled  "  An  act  for  annexing  the  late  Duke  of  Shrewsbury's  estate  to  the  earldom 
of  Shrewsbury,  and  confirming  Gilljert  Earl  of  Shrewsbury's  settlement  in  order 
thereto,  and  for  other  purposes  therein  mentioned,"  whereby  the  settled  estates 
were  rendered  inalienable  by  anj^  future  tenant-in-tail,  but  with  a  pro\-iso  that  any 
issue  male  taking  under  the  act  might  aliene,  on  his  making  the  declaration  and 
taking  the  oaths  prescribed  by  the  30  Car.  2,  c.  2,  and  11  &  12  W.  3,  c  4,  within 
six  months  after  attaining  the  age  of  eighteen,  and  continuing  a  protestfint, — con- 
vej^ed  the  same  lands  to  uses  in  some  respects  different  from  and  inconsistent  with 
those  of  the  settlement  of  1700: — Held,  that,  assuming  the  settlement  of  1700  to 
have  been  left  as  a  subsisting  settlement  so  far  as  its  provisions  were  reconcileable 
with  those  of  the  settlement  of  1718,  the  latter  (in  conjunction  with  the  act)  must 
be  considered  as  the  dominant  settlement ;  and,  consequently,  that  the  removal  of 
the  disabilities  of  Roman  Catholics  by  subsequent  public  stiitutes  did  not  destroy 
the  efficacy  of  the  parliamentary  settlement,  so  as  to  enable  a  tenant-in-tail  under 
the  first  settlement  to  bar  the  entail  and  dispose  of  the  estate  without  complying 
with  the  conditions  imposed  by  the  private  act. — Held  also,  that  the  acts  of  parlia- 
ment imposing  disabilities  upon  Roman  Catholics  did  not  prevent  persons  of  that 
persuasion  who  were  legally  in  possession  of  land  from  alienating  it ;  and  therefore 
that  the  enactments  of  the  estate  act  of  6  G.  1,  c.  29,  were  not  to  be  considered  as 
intended  to  enforce  the  general  law  of  the  realm,  and  consequently  were  not  aft'ected 
by  the  subsequent  acts  which  removed  the  disabilities  which  the  general  law  had 
formerly  imposed  upon  Roman  Catholics. — Where  the  performance  of  an  act  is 
made  a  condition  precedent  to  the  exercise  of  a  power,  and  such  performance  subse- 
quently Ijecomes  by  act  of  the  law  impossible, — it  does  not  follow  that  the  power 
may  be  exercised  without  performance  of  the  condition. — AVhere,  therefore,  a  tenaut- 
in-tail  had,  under  a  proviso  in  an  estate  act,  power  to  aliene  lands  on  condition  of 
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his  making  the  declaration  and  taking  the  oaths  prescribed  by  the  30  Car.  2,  c.  2, 
and  1 1  &  1 2  W.  3,  c.  4,  within  six  months  after  attaining  the  age  of  eighteen,  and 
continuing  protestant,  and  the  statutes  requiring  the  declaration  and  oaths  were 
afterwards  repealed  : — Held,  that  the  only  effect  of  such  repeal  was,  that  the  power 
enabling  the  issue  in  tail  to  aliene  could  not  take  effect. — An  estate  act  must  be 
carried  into  effect  according  to  the  intention  plainly  and  cleared  expressly  therein, 
and  cannot  be  impeached  after  the  estates  have  been  dealt  with  for  a  century  and  a 
half  under  it,  by  a  suggestion  that  the  proper  parties  were  not  before  the  legislature, 
or  that  the  legislature  were  imposed  upon. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  to  recover  the  mansion  of 
Alton  Towers,  and  ceitiiin  lands  situate  in  the  township  of  Farley,  in  the  parish  of 
Alton,  in  the  county  of  Stafford. 

[2]  The  plaintiff  claimed  the  said  mansion  and  lands  as  being  entitled  thereto  under 
the  2nd  section  of  an  act  of  6  G.  1,  c.  29,  intituled  "An  Act  for  annexing  the  late 
Duke  of  Shrewsbury's  estate  to  the  earldom  of  Shrewsbury,  and  confirming  Gilbert 
Earl  of  Shrewsbury's  settlement  in  order  thereto,  and  for  other  purposes  therein 
mentioned."     See  the  statute,  post,  p.  64. 

The  following  admissions  were  entered  into  before  the  trial  by  the  defendants' 
attorneys, — 

"  1.  That  the  plaintiff  is  issue  male  of  the  body  of  John  the  first  Earl  of 
Shrewsbury. 

"  2.  That  Gilbert  Earl  of  Shrewsbury  (named  in  the  2nd  section  of  the  6  G.  I,  c.  29) 
died  in  1743  without  issue  male  ;  and  that  John  Talbot  (named  in  the  same  section 
of  the  .same  act)  died  in  1743  without  i.ssue  male. 

"  3.  That  George  Talbot,  named  in  the  same  section  of  the  said  act  of  parliament, 
died  in  1733;  and  that  the  issue  male  of  the  said  George  Talbot  became  extinct 
upon  the  death  of  Bertram  Arthur,  the  last  Earl  of  Shrewsbury,  on  the  10th  of 
August,  1S56. 

"4.  That,  upon  the  death  of  the  said  Bertram  Arthur  Earl  of  Shrewsbury  as 
aforesaid,  the  title,  honour,  and  dignity  of  Earl  of  Shrewsbury  did  by  viitue  of  the 
letters-patent  of  creation  of  the  .said  earldom  (made  and  granted  by  King  Henry  the 
Sixth  to  the  said  John  first  Earl  of  Shrewsbury  and  the  heirs  male  [3]  of  his  body) 
descend  and  come  to  the  plaintiff,  who  then  succeeded  to  and  inherited  the  said 
earldom. 

"  5.  That  the  plaintiff  has  been  duly  summoned  to  parliament  and  taken  his  seat 
as  Earl  of  Siirewslniry  ;  and  that  it  shall  not  be  necessaiy  for  the  plaintiff  at  the 
tiial  of  this  cause  to  prove  his  pedigree  from  the  said  John  first  Earl  of  Shrewsbury, 
or  to  give  any  further  or  other  evidence  in  proof  of  the  facts  and  matters  above 
admitted." 

The  following  admissions  were  also  made  on  the  part  of  the  defendants  at  the 
trial, — 

"That  the  lands  described  in  the  schedule  hereunder  written,  being  the  lands 
sought  to  be  recovered  in  this  action,  are  situate  in  the  township  of  Fai'loy,  in  the 
parish  of  Alton,  in  the  county  of  Stafford,  and  are  parts  of  the  estates  in  th.-it  county 
mentioned  or  leferred  to  in  the  G  G.  1,  c.  22,  intituled,  i^'C.  ;  and  that  the  duke  in  the 
said  section  referred  to,  at  the  time  of  his  decease,  had  an  estate  of  inh(M'itance  in 
possession,  reveision,  remainder,  or  expectancy,  in  the  said  premises  ;  and  that  tlie 
said  premises  were  at  the  commencement  of  this  action,  and  still  arc,  in  the  actual 
posscs.sion  of  the  defendants  or  some  of  them,  and  were  not  subject  to  any  estate  or 
interest  under  which  the  right  to  possession  might  be  outstanding  in  some  per.son  not 
party  to  this  action  :  .'uid  that  it  shall  not  be  neccs.sai-y  for  the  plaintiff  at  tiie  ti'ial  of 
this  cause  to  give  any  furtiier  or  other  evidence  Iti  proof  of  the  facts  .and  matters  above 
admitted." 

The  schedule  above  referred  to  deseiibcd  the  several  premises  sought  to  be 
recovered,  with  their  resjicctivc  (juantitics,  and  the  names  of  the  occupici's. 

The  following  admissions  were  also  niade  at  the  trial,  on  the  part  of  the  plaintilV, 
— "That  the  saifl  Gilbert  Earl  of  Shrewsbury,  John  Talbot,  and  (icorge  T.-dbot, 
mentioned  in  the  2nd  section  of  the  (>  (i.  1,  c.  29,  were  [4]  Koman  Catliolics;  antl 
that  search  had  been  made  in  vain  for  all  documents  eoiniectcd  with  the  residence 
of  (lilbcrt  Earl  of  Shrew.slinry  at  the  colleges  of  Jesuits  abroad,  in  Belgium  and  in 
Fi'ance." 
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It  was  also  agreed  that  the  pedigree  set  out  opposite  should  be  used  as  evidence 
at  the  trial  of  the  cause,  for  the  purposes  of  the  action. 

The  plaintiff'  gave  in  evidence  the  following  documents  : — 

1 .  The  settlement  on  the  mairiage  of  the  Hon.  George  Talbot  with  Mary  Fitzwilliam, 
dated  the  3rd  and  4th  of  March,  1718. 

2.  The  Shrewsbury  Estate  Acts,  6  G.  1,  c.  29,  43  G.  3,  c.  40,  and  6  &  7  Vict.  c.  28. 

3.  The  counterpart  of  a  lease  of  mines  of  copper,  lead,  &c.,  in  the  townships  of 
Stanton  and  Cotton,  in  the  county  of  St-afibrd,  granted  on  the  1st  of  September,  1855, 
by  Bertram  Arthur  Earl  of  Shrewsbury  to  Messrs.  Richmond  and  Niness,  and  which 
lease  purported  to  be  executed  by  the  earl  "in  pursuance  and  by  virtue  and  in 
exercise  of  the  powers  and  authorities  vested  in  him  in  and  by  an  act  of  parliament 
passed  in  the  session  held  in  the  6th  and  7th  years  of  the  reign  of  Her  present 
Majesty  (G  &  7  Vict.  c.  28),  intituled  '  An  act  for  vesting  part  of  the  settled  estates 
of  the  Eight  Hon.  John  Earl  of  Shrewsbury,  in  the  counties  of  Oxford,  Chester,  Salop, 
Worcestei',  and  Stafford,  in  trustees,  to  be  sold,  and  for  laying  out  the  moneys  to  arise 
by  such  sale  in  the  purchase  of  other  lands  and  hereditaments  to  be  settled  in  lieu 
thereof  to  the  same  uses  and  subject  to  the  same  restrictions,  and  for  other  purposes 
therein  mentioned,'  and  of  every  other  power  and  authority,  estate,  or  interest  enabling 
him  in  that  behalf." 

4.  An  affidavit  of  one  of  the  attorneys  for  the  defendants,  shewing  that  the  defen- 
dants were  trustees  for  the  devisee  undei'  the  will  of  Earl  Bertram  Arthur. 

[6]  The  settlement  of  1718  was  as  follows  : — 

This  indenture  quinquepartite,  made  the  4th  day  of  March,  in  the  5th  year  of  the 
reign  of  our  Sovereign  Lord  George  by  the  grace  of  God  of  Great  Britain,  France, 
and  Ireland,  King,  defender  of  the  faith,  &c.,  and  in  the  year  of  our  Lord  1718, 
between  the  Right  Hon.  Gilbert  Earl  of  Shrewsbury,  cousin  and  heir  of  the  most 
noble  Charles  Earl  and  Duke  of  Shrewsbury,  deceased,  and  the  Hon.  George  Talbot, 
only  brother  of  the  said  Gilbert  Earl  of  Shrew.sbury,  of  the  first  part,  the  Right  Hon. 
Richard  Lord  Viscount  Fitzwilliam,  of  Merion,  in  the  kingdom  of  Ireland,  and  the  Hon. 
Mary  Fitzwilliam,  sister  of  the  said  viscount,  of  the  second  pai't,  the  Right  Hon.  George 
Earl  of  Cardigan,  the  Eight  Eev.  Father  in  God,  ^^'illiam  Lord  Bishop  of  Salisbury, 
Sir  John  Stanley  of  London,  Knt.,  and  Charles  Talbot,  Esq.,  eldest  son  and  heir 
apparent  of  the  said  William  Lord  Bishop  of  Salisbury-,  of  the  thii'd  part,  the  Eight 
Hon.  Richard  Lord  Lumley  and  John  Talbot  of  Longford,  in  the  county  of  Salop, 
Esq.,  of  the  fourth  part.  Sir  John  Webb,  of  Great  Cantford,  in  the  county  of  Dorset, 
Bart.,  George  Pitt,  of  Stratfield  Sea,  in  the  county  of  Southampton,  Esq.,  and  Nevile 
Eidley,  of  the  parish  of  St.  Ann,  Soho,  in  the  county  of  Middlesex,  Esq.,  of  the 
fifth  part :  Whereas,  the  said  Charles  Duke  of  Shrewsluiry,  by  his  indentures  of  lease 
and  release  bearing  date  respectively  the  30th  and  31st  of  October  which  was  in 
the  year  of  our  Lord  1700,  the  release  being  tripartite,  and  made  between  the 
said  duke  of  the  first  part,  the  Lord  Godolphin  and  William  Walsh  of  the  second 
part,  the  said  Lord  Bishop  of  Salisbury,  by  the  name  of  Dr.  William  Talbot,  Lord 
Bishop  of  Oxford,  Sir  John  Talbot,  and  John  Arden,  of  the  third  part,  did  settle 
and  convey  all  his  manors,  messuages,  farms,  advowsous,  rectories,  tithes,  lands, 
and  hereditaments  in  the  several  counties  of  Salop,  Worcester,  Berks,  Chester, 
[7]  Stafford,  Oxon,  Wilts,  and  Derby,  or  elsewhere  in  the  kingdom  of  England  and 
Ireland,  on  failure  of  issue  male  of  his  body,  to  the  uses  following,  that  is  to  say,  as 
to  such  of  the  said  manors,  lands,  tenements,  and  hereditaments  as  are  situate  in  the 
said  counties  of  Worcester,  Salop,  and  Berks,  to  the  use  of  the  said  George  Talbot  for 
life,  without  impeachment  of  waste,  remainder  to  preserve  contingent  remainders, 
remainder  to  his  first  and  other  sons  in  tail-male,  remainder  to  the  said  John  Talbot 
for  life,  remainder  to  his  first  and  other  sons  successively  in  tail  male,  remainder  to 
the  said  Charles  Duke  of  Shrewsbury  and  his  heirs  ;  and,  as  for  and  concerning  all 
and  every  the  said  manors,  lands,  tenements,  and  hereditaments  in  the  several  counties 
of  Chester,  Stafford,  Oxford,  Wilts,  and  Derby,  to  the  use  of  the  said  duke  for  life, 
remainder  to  the  said  Lord  Bishop  of  Salisbury,  by  the  name  of  Dr.  William  Talbot, 
Bishop  of  Oxford,  Sir  John  Talbot,  and  John  Arden  (both  since  dead),  and  their  heirs, 
upon  trust  for  raising  money  for  pa}'ment  of  the  debts  of  the  said  duke  as  his  personal 
estate  should  not  be  sufficient  to  pay,  and  to  pay  all  annuities  he  by  deed  or  will 
should  appoint,  and,  charged  and  chaigeable  theiewith,  to  convey  the  same  to  such 
person  and  persons,  and  for  such  estate  and  estates,  and  subject  to  such  powers,  provisos, 
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limitations,  and  agreements  as  are  therein  mentioned  for  and  concerning  the  aforesaid 
manors,  lands,  tenements,  and  hereditaments  in  the  said  several  counties  of  Worcester, 
Salop,  and  Berks  :  in  which  said  indenture  is  a  power  enabling  the  said  George  Talbot 
and  John  Talbot,  when  they  should  be  in  the  actual  possession  of  the  said  manors  and 
premises,  by  any  deed  or  writing  executed  in  the  presence  of  two  or  more  credible 
witnesses,  to  grant,  limit,  or  appoint  so  much  of  or  out  of  the  said  manors,  messuages, 
lands,  tenements,  hereditaments,  and  premises  [8]  as  shall  not  exceed  the  yearly  value 
or  sum  of  20001.  a  year  for  the  jointure  of  any  wife  or  wives,  for  the  life  of  such  wife 
or  wives,  as  liy  the  said  indentures,  relation  being  thereto  had,  may  more  fully  and  at 
large  appear  :  And  whereas  the  said  Duke  of  Shrewsbury,  in  and  by  his  last  will  and 
testament  in  writing,  bearing  date  on  or  about  the  19th  of  July,  which  was  in  the 
year  of  our  Lord  1712, — reciting,  that,  since  the  making  of  the  said  will,  he  had 
purchased  the  manors  of  Dunthropp,  alias  Dunthorpe,  and  Showell,  alias  Sowell,  and 
divers  fi'cehold  messuages,  granges,  lands,  tenements,  and  hereditaments,  situate,  lying, 
and  being  in  the  parishes,  \illages,  fields,  and  hamlets  of  Heathropp,  Swarford,  Great 
Tew,  Little  Tew,  and  elsewhere  in  the  county  of  Oxford  ;  and  that  he  had  likewise 
puichased  a  faim  called  Broadstoue  farm,  lying  in  Dunthropp,  Chalford,  Lidstone,  and 
Broadstreet,  in  the  said  county  of  Oxford,  held,  by  a  college  lease, — he  did  thereby 
devise  the  said  puichased  freehold  premises  to  the  said  William  Lord  Bishop  of 
Salisbury,  Sir  John  Talbot,  and  John  Arden,  and  their  heiis,  to  the  same  uses,  intents, 
and  purposes  as  the  manors,  lands,  tenements,  and  hereditaments  in  the  said  recited 
indenture  tripartite  are  limited  and  settled,  and  did  thereby  devise  the  said  leasehold 
premises  called  Broadstone  farm  to  the  said  Lord  Bishop  of  Oxford,*  Sir  John  Talbot, 
and  John  Arden,  their  executors  and  administrators,  upon  trust  to  permit  the  persons 
entitled  to  the  fi-eehold  of  the  said  manors  in  the  county  of  Oxon  to  enjoy  the  same  ; 
and  by  his  said  will  did  charge  his  said  manors,  lands,  tenements,  and  hereditaments 
in  the  counties  of  Chester,  Stafford,  Oxford,  and  Wilts,  and  elsewhere  in  the  said 
kingdom  of  England  and  Ireland,  with  the  payment  of  the  several  annuities  to  his 
servants  and  others  for  their  respective  lives  ;  and  of  the  said  will  made  the  said 
George  Earl  of  Cardigan,  William  Lord  Bishop  [9]  of  Salisbury,  Sir  John  Stanley, 
and  John  Arden,  his  executors;  and  some  time  after  making  the  said  will  the  said 
duke  died  :  And  whereas  the  said  duke  left  assets  to  paj^  all  his  debts  and  legacies, 
with  a  great  overplus  :  And  whereas  several  disputes  have  arisen  touching  the  said 
settlement  and  will ;  but  the  said  Gilbert  Earl  of  Shrewsbury,  heir-at-law  to  the  said 
duke,  being  determined  not  to  marry,  hath  agreed  to  confirm  the  said  settlement 
made  by  the  said  duke,  and  to  marry  his  said  bi'other,  and  make  such  further  pro- 
visions as  is  usual  in  such  cases  :  And  whereas  the  said  Sir  John  Talbot  and  John 
Arden  are  dead  :  And  whereas  the  legal  estate  of  and  in  the  manor  of  Dunthropp  and 
other  the  purchased  premises  in  the  county  of  Oxford  is  now  vested  in  the  said  Bishop 
of  Salisbur}',  and  the  said  George  Earl  of  Cardigan,  William  Lord  Bishop  of  Salisbury, 
and  Sir  John  Stanley  are  likewise  intei'ested  in  other  parts  of  the  said  premises  foi- 
payment  of  debts  and  legacies  of  the  said  duke  :  And  whereas  a  marriage  is  by  God's 
pei'mission  intended  to  be  shortly  had  and  solemnized  between  the  said  George  Talbot 
and  Mary  Fitzwilliam  :  Xow,  this  indenture  witnesseth,  that,  in  consideration  of  the 
said  intended  marriage,  and  of  the  sum  of  13,0001.  of  lawful  money  of  Great  Britain 
to  the  said  Gilbert  Earl  of  Shrewsbury  and  George  Talbot,  or  one  of  them,  in  hand 
paid  by  the  said  Richard  Lord  Fitzwilliam,  Mary  Fitzwilliam,  and  George  Pitt,  some 
or  one  of  them,  at  or  before  the  sealing  and  delivery  of  these  presents,  as  and  for  the 
marriage  portion  of  the  said  Mary  Fitzwilliam,  and  of  the  further  sum  of  5s.  of  like 
money  to  the  said  Gilbert  Earl  of  Shrewsbury,  George  Earl  of  Cardigan,  ^^'illiam 
Lord  Bishop  of  Salisbuiy,  and  Sir  John  Stanley,  in  hand  likewise  paid  by  the  said 
Richard  Lord  Lumley  and  Nevile  Ridley,  at  or  before  the  ensealing  and  delivery  of 
these  presents,  the  respective  [10]  receipts  of  which  said  sums  of  13,0001.  and  5s.  they 
the  said  Gilbert  Earl  of  Shrewsbury,  George  Talljot,  George  Earl  of  Cardigan,  William 
Lord  Bishop  of  Salisbury,  and  Sir  John  Stanley,  do  hereby  respectively  acknowledge, 
and  thci'eof  and  of  and  from  every  part  and  parcel  thereof  do  acquit,  I'elcase,  and  for 
ever  discharge  the  said  Richard  Lord  Viscount  Fitzwilliam,  Mary  Fitzwilliam,  George 
Pitt,  Richard  Lord  Lumley,  and  Nevile  Ridley,  their  heiis,  executors,  and  adminis- 
trators, by  these  presents,  aud,  for  settling  and  confirming  the  manors,  lands,  tene- 

*  Sic. 
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meiits,  and  hereditaments  hereinafter  mentioned  to  the  several  uses,  intents,  and 
purposes,  and  subjeet  to  the  trusts,  provisos,  limit;itions,  and  agreements  hereinafter 
deelared  and  expressed,  and  for  divers  other  good  and  valuable  considerations  here- 
unto specially  moving,  they  the  said  Gilbert  Eai'l  of  Shrewsbury,  George  Earl  of 
Cardigan,  William  Lord  Bishop  of  Salisbury,  and  Sir  John  Stanley,  according  to  their 
respective  estates  and  interests,  and  subject  to  the  annuities  and  annual  payments, 
and  to  the  jointure  of  the  Duchess  of  Shrewsbury  charged  on  some  of  the  said  manors, 
and  to  the  remedies  for  recovering  the  same,  have,  and  each  and  eveiy  of  them  hath, 
bargained,  sold,  aliened,  released,  and  confirmed,  and  by  these  presents  do,  and  each 
and  every  of  them  doth,  bargain,  sell,  alien,  release,  and  confirm  unto  the  said  Richard 
Lord  Luiuley  and  Nevile  Kidley  (in  their  actual  possession  now  being  by  virtue  of  a 
bargain  and  sale  to  them  thereof  made  by  the  said  Gilbert  Earl  of  Shrewsbury,  George 
Earl  of  Cardigan,  William  Lord  Bishop  of  Salisbury,  and  Sir  John  Stanley,  for  one 
year,  in  consideration  of  lawful  money,  by  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents,  and  by  force  and  virtue  of  the  statute  for  trans- 
ferring uses  into  possession),  and  to  their  heirs,  all  those  the  manors  of  Dunthropp, 
alias  Dunthorpe,  [11]  and  Showcll,  alias  Sowell,  in  the  county  of  Oxford,  and  all  the 
freehold  messuages,  gianges,  lands,  tenements,  and  hei'editaments,  lying  and  being 
in  the  parishes,  villages,  fields,  and  hamlets  of  Heathiop,  Swarford,  Great  Tew,  and 
Little  Tew,  in  the  said  county  of  Oxford,  and  also  all  and  every  the  manoi's,  freehold 
messuages,  farms,  advowsons,  rectories,  tithes,  lands,  tenements,  and  hereditaments, 
situate,  lying,  and  Ijeing  in  the  several  counties  of  Salop,  Worcester,  Berks,  Chester, 
Stafford,  Oxford,  ^^'ilts,  or  elsewhere  in  the  kingdom  of  Great  Britain  or  Leland, 
wheieof  or  wherein  the  said  duke,  or  any  other  in  trust  for  him,  at  the  time  of  the 
death  of  the  said  duke,  weie  seised  of  any  estate  of  inheritance  in  possession,  reversion, 
remainder,  or  expectancy,  with  all  and  singular  their  and  every  of  their  rights,  royalties, 
fi'anchises,  privileges,  members,  and  appurtenances,  and  all  and  every  the  manors,  lands, 
tenements,  and  hereditaments  granted  or  settled,  or  intended  to  be  granted  and  settled, 
comprised  or  intended  to  be  comprised  in  the  said  I'ecited  indenture  tripartite,  together 
with  all  and  singular  messuages,  houses,  outhouses,  edifices,  buildings,  barns,  stables, 
yanls,  orchards,  gardens,  lands,  tenements,  meadows,  pastures,  feedings,  closes,  inclosed 
grounds,  demesne  lands,  commons,  wastes,  heaths,  furzes,  moors,  marshes,  waters, 
fishings,  ponds,  pools,  streams,  woods,  underwoods,  free-warrens,  rents,  reversions, 
services,  courts-loet,  courts-baron,  view  of  frankpledge,  peirjuisites  and  profits  of  courts, 
fairs,  markets,  tolls,  piccage,  stallage,  waifs,  estrays,  heriots,  goods  and  chattels  of 
felons,  fugitives,  and  felons  of  themselves,  rights,  royalties,  privileges,  profits,  com- 
modities, advantages,  emoluments,  hereditaments,  and  appurtenances  whatsoovor  to 
the  said  several  manors  or  lordships  and  premises,  every  or  any  of  them,  l)elonging 
or  in  anywise  appertaining,  or  accepted,  reputed,  enjoyed,  deemed,  taken,  or  known 
as  part,  parcel,  or  meTnl)er  of  them  or  any  of  them  ;  and  the  reversion  [12]  and 
reversions,  remainder  and  remainders,  rents,  issues,  and  profits  of  the  said  premises  ; 
antl  all  the  estiite,  right,  title,  intci'ost,  use,  trust,  possession,  jiropei'tj',  claim,  aiui 
demand  of  the  said  Gilbert  Earl  of  Shrewsl)uiy,  George  Karl  of  Caidigan,  William 
Lord  Bishop  of  Salisbury,  and  Sir  John  Stanley,  in  and  to  the  same,  except  out  of 
this  present  grant  and  i-elease  all  manors,  nuissuages,  lands,  tenements,  and  heredita- 
ments, in  the  cotuity  of  Middlesex,  ;uid  also  except  the  said  faim  called  Broadstone 
farm,  and  all  lands,  tenements,  and  hei-editaments  thcrcunlo  belonging,  and  also 
except  the  manor  of  Cooksey,  and  all  and  every  the  messuages,  cottages,  mills,  lands, 
tenements,  meadows,  Icasowes,  closes,  coppices,  wood  grounds,  boilcries  of  saltwater, 
or  salt-fatts,  walling  rents,  and  hereditaments  whatsoever,  which  were  late  the  estate 
of  the  Hon.  (iilbert  Talbot,  deceased,  late  father  of  the  said  Karl  and  (ieorge  Tall)ot, 
situate,  lying,  and  Vicing  in  Cooksey,  Upton  Warren,  I'^lni  Bridge,  I'uishall  (Jreen, 
Timber  Manger,  Broniesgrove,  I)oddcihill,  and  Droitwich,  or  elsewhere  in  the  county 
of  ^\^oreester,  To  have  and  to  hold  the  .said  manors,  lands,  tenements,  rectories,  tithes, 
hereditaments,  and  all  and  singular  the  premises  hcrelty  bargained,  sold,  rclca.sed, 
ratified,  and  confirmed,  or  intended  so  to  be,  with  their  and  every  of  their  rights, 
members,  and  appurtenances  (except  as  is  hereinbefore  excepted),  unto  the  said  Hichanl 
Lord  Lumlcy  and  N'cvile  Kidley,  antl  their  heirs,  to  and  for  the  several  uses,  intents, 
and  i)ur])oses,  and  subj(!ct  to  the  .several  trusts,  provisos,  limitiitions,  and  agreements 
hereinafter  mentioned  and  declaicd  concerning  the  same,  that  is  to  say,  until  the  said 
intended  marriage  siiall  take  effect,  to  the  same  uses,  intents,  and  purposes  as  the  said 


356  THE   EARL   OF   SHREWSBURY   V.  SCOTT  6  C.  B.  (N.  S.)  13. 

manors,  lands,  tenements,  rectories,  tithes,  hereditaments,  and  premises  are  and  stand 
limited  in  and  by  the  said  recited  indenture  tripartite  of  settlement ;  and,  from  and 
[13]  immediately  after  the  solemnization  of  the  said  intended  marriage  of  the  said 
George  Talbot  aud  Mary  Fitzwilliam,  then,  as  for  and  concerning  all  and  every  the 
manors,  lands,  tenements,  and  hereditiiraents  in  the  several  counties  of  Worcester, 
Salop,  and  Berks,  with  their  and  every  of  their  rights,  members,  and  appurtenances, 
to  the  use  and  behoof  of  the  said  Richard  Lord  Mseount  Fitzwilliam,  and  George  Pitt, 
their  executors,  administrators,  and  assigns,  for  and  during  the  term  of  nine-nine  years, 
if  the  said  George  Talbot  and  Mai'y  Fitzwilliam  his  intended  wife  shall  jointly  so  long 
Jive, — Upon  trust  that  they  the  said  Richard  Lord  Viscount  Fitzwilliam,  and  George 
Pitt,  and  the  survivor  of  them,  his  executors,  administrators,  and  assigns,  shall,  out 
of  the  rents,  issues,  and  profits  of  the  said  premises  so  to  them  limited  for  the  term 
aforesaid,  raise  and  pay,  or  cause  to  be  raised  and  paid,  the  yearly  rent  or  sum  of 
4001.  of  good  and  lawful  money  of  Great  Britain  during  the  joint  lives  of  the  said 
George  Talbot  and  Mary  Fitzwilliam,  not  to  the  said  George  Talbot  or  as  he  shall 
appoint,  but  to  such  person  and  persons  only,  and  for  such  uses,  intents  and  purposes 
as  the  said  Mary  Fitzwilliam  alone,  without  the  order,  direction,  intermeddling,  or 
control  of  him  the  said  George  Talbot,  notwithstanding  the  coverture  between  them, 
shall  by  any  writing  or  writings  to  be  signed  by  her  the  said  Mary  Fitzwilliam  with 
her  name  of  her  own  proper  handwriting,  from  time  to  time  direct  or  appoint,  where- 
with the  said  George  Talbot,  her  intended  husband,  shall  not  intermeddle  ;  the  said 
yearly  sum  of  4001.  to  be  paid  quarterly,  at  the  four  most  usual  feasts  oi-  days  of  pay- 
ment in  the  year,  that  is  to  say.  Lady  Day,  jNIidsummer,  Michaelmas,  and  Chi-istmas, 
by  even  and  equal  portions, — the  first  payment  thereof  to  begin  and  to  be  made  at 
such  of  the  said  feasts  or  days  of  payment  as  shall  first  and  next  happen  after  the 
solemni-[14]-zation  of  the  said  intended  marriage  :  4nd  the  said  yearly  sum  of  4001. 
to  be  paid  without  any  deduction  or  abatement  for  or  by  reason  of  any  manner  of 
taxes,  assessments,  or  impositions  to  be  assessed  thereon  or  on  the  said  premises  by 
authoiity  of  parliament  or  otherwise  howsoever,  or  for  or  by  reason  of  any  other 
mattei',  cause,  or  thing  whatsoever ;  And  upon  this  further  trust,  that,  after  payment 
of  the  said  .yearly  sum  of  4001.  as  the  same  shall  become  payable  and  to  be  paid  as 
aforesaid,  and  subject  to  the  payment  thereof  and  such  charges  and  expenses  as  they 
the  said  Richard  Lord  Viscount  Fitzwilliam  and  George  Pitt,  their  executors,  adminis- 
trators, and  assigns,  shall  sustain  in  and  about  the  execution  of  the  trusts  hereby  in 
them  reposed,  which  they  are  to  be  paid  in  the  first  place,  they  the  said  Richard  Lord 
Viscount  Fitzwilliam,  and  George  Pitt,  their  executors,  administrators,  and  assigns, 
shall  permit  and  sufi'er  the  said  George  Talbot  and  his  assigns,  during  .so  many  years 
of  the  said  term  of  ninety-nine  years  as  he  and  the  said  Mary  Fitzwilliam.  his  intended 
wife,  shall  jointly  live,  to  have,  receive,  and  take  the  residue  and  remainder  of  the 
rents,  issues,  and  profits  of  the  said  manors,  lands,  tenements,  and  hereditaments,  over 
and  above  the  said  4001.  a  year,  as  the  same  shall  become  payable,  to  his  and  their 
own  use  and  uses  absolutely  :  And  as  for  and  concerning  the  said  manors,  lands,  tene- 
ments, and  hereditaments  limited  in  use  to  the  said  Lord  Viscount  Fitzwilliam  and 
George  Pitt  for  ninety-nine  years,  determinable  as  aforesaid,  and  as  for  and  concerning 
all  and  every  other  the  said  manors  or  lordships,  advowsons,  rectories,  messuages, 
lands,  tenements,  tithes,  hereditaments,  and  premises  hereby  bargained,  sold,  released, 
ratified,  and  confirmed,  or  intended  so  to  be,  with  their  and  every  of  their  appurtenances, 
after  solemnization  of  the  said  intended  marriage,  [15]  to  the  use  and  behoof  of  the 
said  George  Talbot  and  his  assigns  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  manner  of  waste  ;  and,  from  and  after  the  determination 
of  that  estate,  to  the  use  and  behoof  of  the  said  Richard  Lord  Lumley  and  Nevile 
Ridley  and  their  heirs  during  the  life  of  the  said  George  Talbot,  upon  trust  to  support 
and  preserve  the  contingent  uses  and  estates  thereof  hereinafter  limited  from  being 
destroyed  or  discontinued,  and  for  that  purpose  to  make  entries  as  occasion  shall 
require,  but  nevertheless  to  suflfer  the  said  George  Talbot  and  his  assigns,  to  have, 
receive,  and  take  the  rents,  issues,  and  profits  of  the  same  premises  to  his  and  their 
own  use  and  uses  for  and  during  the  term  of  his  natuial  life;  And,  from  and  after 
the  decease  of  the  said  George  Talbot,  then  to  the  use,  intent,  and  purpose  that  the 
said  Mary  Fitzwilliam  and  her  assigns,  in  case  the  said  intended  marriage  shall  take 
effect  and  she  the  said  Mai-y  Fitzwilliam  shall  happen  to  survive  the  said  George 
Talbot,  her  intended  husband,  shall  and  nui\'  have,  receive,  and  take  yearly  and  every 
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year  during  the  term  of  her  natural  life  the  annual  payment  or  yearly  rent-charge  of 
15001.  of  good  and  lawful  money  of  Great  Britain,  to  be  issuing  and  going  out  of  all 
and  every  the  said  manors  or  loirlships,  rectories,  messuages,  lands,  tenements, 
hereditaments,  and  premises  aforesaid,  and  out  of  every  part  and  parcel  thereof,  with 
their  appurtenances,  without  any  abatement  for  taxes,  charges,  assessments,  or  imposi- 
tions of  any  kind  whatsoever, — the  said  annual  payment  or  yearly  rent-charge  of 
15001.  to  be  payable  and  paid  at  four  of  the  most  usual  feasts  or  days  of  payment  in 
the  year,  that  is  to  say,  Lady-Day,  Midsummer,  Michaelmas,  and  Christmas, — the 
first  payment  to  begin  and  to  be  made  on  such  of  the  said  feasts  or  times  of  payments 
as  shall  first  and  next  happen  after  [16]  the  decease  of  the  said  George  Talbot;  and 
to  this  fuither  use  and  intent,  that,  if  it  shall  happen  the  said  annual  payment  or 
yearly  rent-charge  of  15001.,  or  any  part  thereof,  shall  be  behind  and  unpaid  b}'  the 
space  of  thirty  days  next  after  any  of  the  said  feasts  oi-  days  of  payment  thereof  as 
aforesaid,  that  then  and  so  often  it  shall  and  may  be  lawful  to  and  for  the  said  Mary 
Fitzwilliam  and  her  assigns,  during  the  term  of  her  natural  life,  into  and  upon  the 
said  manoi's,  lands,  tenements,  hereditaments,  and  premises  aforesaid  charged  with 
the  yearly  sum  or  rent  of  15001.  as  aforesaid,  and  into  and  upon  every  or  any  part 
or  parts  thereof,  to  enter  and  distrain,  and  the  distress  and  distresses  then  and  there 
found  to  take,  lead,  drive,  carry  away,  and  impound,  and  in  pound  to  detain  until 
she  the  said  Mary  Fitzwilliam  and  her  assigns  shall  be  fully  satisfied  and  paid  the 
said  yearly  sum  or  rent-charge  of  15001.,  and  every  part  thereof,  and  all  arrears 
thereof,  togethei'  with  the  costs  and  charges  of  such  distress  :  And,  for  the  better 
assuring  the  said  jointure,  the  said  George  Talbot,  by  this  present  writing,  sealed  in 
the  presence  of  the  credible  persons  whose  names  are  indorsed  on  these  presents  as 
witnesses  hereunto,  doth,  )>y  virtue  of  the  power  in  the  said  I'ccited  indenture  con- 
tained, and  all  other  powers  enaliling  him  in  this  behalf,  grant,  limit,  and  appoint, 
that,  in  case  the  said  marriage  shall  take  effect,  and  the  said  Mary  Fitzwilliam  shall 
survive  the  said  George  Talbot,  her  intended  husljand,  that  then  and  in  such  case  she 
the  said  Mary  Fitzwilliam  shall,  during  her  natural  life,  out  of  the  .said  manoi-s,  lands, 
tenements,  and  hereditaments  in  the  said  recited  indenture  and  in  these  presents 
comprised,  have  and  receive  the  animal  sum  of  15001.  for  her  jointure,  payable  as  is 
hereinbefore  mentioned  :  Provided  always,  and  it  is  hereby  declared  and  agreed  that 
the  said  Mary  Fitzwilliam  shall  only  have  one  annual  sum  of  [17]  15001.  for  hei-  life 
for  her  jointure,  which  said  annual  sum  of  15001.  is  hereby  declared  to  be  in  the  name 
or  nature  of  a  jointure  to  and  foi'  the  said  Maiy  Fitzwilliam,  the  intended  wife  of  the 
said  George  Talbot,  and  to  be  in  full  recompense,  lieu,  and  satisfaction  of  her  dower 
and  thirds  at  common  law  which  she  may  or  otherwise  might  have,  claim,  challenge, 
or  demand,  of,  into,  or  out  of  all  or  any  of  the  manoi's,  lands,  tenements,  and  hei'cdit-ii- 
ments  of  the  said  George  Talbot,  her  iTitended  husband  :  And  as  foi'  and  concerning 
all  and  every  the  said  manors  or  lordships,  l.uids,  tenements,  rectories,  tithes,  heredita- 
ments, and  premises  aforesaid,  and  every  part  thereof,  from  and  after  the  decease  of 
the  .said  George  Talbot,  so  charged  and  chargeable  with  the  said  aiuuial  sum  of  15001., 
and  the  remedies  for  recovering  thereof  as  aforesaid,  to  the  use  of  the  said  Richard 
Lord  Viscount  Fitzwilliam  and  George  Pitt,  their  executors,  administrators,  and 
assigns,  for  and  during  and  unto  the  full  end  and  teim  of  two  hundred  years,  to 
commence  and  be  accounted  from  the  day  of  the  death  of  the  said  (Jeorge  Talbot, 
and  fully  to  be  complete  and  ended,  without  impeachment  of  waste,  on  the  trust  and 
confidence  hereinafter  mentioned  touching  the  said  teiin  ;  and,  after  the  end,  expira- 
tion, or  other  sooner  det(!rrnination  of  the  .said  term  of  two  htuidred  years,  or  the 
perf(jrmance  or  dctcunu'iiation  of  the  said  trusts  concerning  the  said  term,  which.so- 
ever  of  them  .shall  first  hapi)cn,  then  lo  the  use  and  Itehoof  of  the  first  son  of  the  .said 
George  Talbot  on  the  body  of  the  said  Mary  Fitzwilliam,  his  intended  wife,  lawfully 
to  lie  begotten,  and  of  the  heirs  male  of  the  body  of  such  fir.st  son  lawfully'  issuing, 
charged  and  chargeable  as  afoTcsaid  ;  and,  for  want  of  such  issue,  to  the  use  and 
behoof  of  the  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and 
every  other  son  and  sons  of  the  said  (ieoi'ge  Talbot  on  [18]  the  body  of  the  said 
Mary  Fitzwilliam,  his  intended  wife,  lawfully  to  be  begotten,  severally  and  succes- 
sively, one  after  another,  as  they  and  every  of  them  shall  be  in  seniority  of  ago 
and  priority  of  birth,  and  of  the  several  and  respective  heirs  male  of  the  body  or 
bodies  of  all  and  every  such  son  and  sons  issuing,  the  elder  of  such  sons  and  the 
heirs  male  of   his   body  issuing  being  always  prcfened  to  take   before  the  younger 
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of  such  sous  and  the  heirs  male  of  his  or  their  bodies  issuing :  And,  for  default  of 
such  issue,  then,  as  for,  touching,  and  concerning  the  said  manors,  lands,  tene- 
ments, and  hereditaments  in  the  said  counties  of  Worcester,  Salop,  and  Berks,  to 
the  use  and  behoof  of  the  said  Richard  Lord  Viscount  Fitzwilliam,  Sir  John  Webb, 
and  George  Pitt,  their  executors,  administrators,  and  assigns,  for  and  during 
the  term  of  five  hundred  years,  without  impeachment  of  waste,  on  the  trusts 
hereinafter  declared :  And  as  for  and  concerning  the  said  manors,  lauds,  tene- 
ments, and  hereditaments  in  the  said  counties  of  Worcester,  Salop,  and  Berks, 
from  and  after  the  expiration  or  other  sooner  determination  of  the  said  term  of 
five  hundred  j'ears,  and  all  other  the  manors,  lands,  tenements,  and  heredita- 
ments hereby  granted,  or  intended  so  to  be,  from  and  after  the  several  deter- 
minations of  the  several  and  respective  estates  and  interests  hereinbefore  limited, 
and  as  the  same  shall  severally  end  and  determine,  and  charged  and  charge- 
able as  aforesaid,  to  the  use  and  behoof  of  the  first  son  of  the  said  George  Talbot 
on  the  body  of  any  other  after-taken  wife  or  wives  he  shall  happen  to  marry 
after  the  death  of  the  said  Maiy  Fitzwilliam,  lawfully  to  be  begotten,  and  of  the 
heirs  male  of  the  body  of  such  first  son  lawfully  issuing ;  and,  for  default  of  such 
issue,  to  the  use  and  behoof  of  the  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  and  all  and  eveiy  other  son  and  sons  of  the  said  George  Talbot  on 
[19]  the  body  or  bodies  of  such  aftertaken  wife  and  wives  to  be  begotten,  severallj' 
and  successively,  one  after  another,  as  they  and  every  of  them  shall  be  in  seniority  of 
age  or  priority  of  birth,  and  of  the  se\eral  and  respective  heirs  males  of  the  bod\^  or 
bodies  of  all  and  every  such  son  and  sons  issuing,  the  elder  of  such  sons  and  the  heirs 
male  of  his  body  issuing  being  always  preferred  to  take  before  the  younger  of  such 
sons  and  the  heirs  male  of  his  or  their  bodies  issuing;  and,  for  default  of  such  issue, 
to  the  use  and  behoof  of  the  said  John  Talbot  for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  waste :  And,  from  and  after  the  determination  of  that 
estate,  to  the  use  and  behoof  of  the  said  Richard  Lord  Lumley  and  Ne\ile  Ridley  and 
their  heirs,  during  the  natural  life  of  the  said  John  Talbot,  upon  trust  only  to  preserve 
the  contingent  nses  and  estates  hereinaftei'  limited  from  being  destroyed  or  discon- 
tinued, but  nevertheless  in  trust  to  permit  and  sufi'er  the  said  John  Talbot  to  receive 
the  rents,  issues,  and  profits  of  the  said  premises  for  and  during  the  term  of  his  natural 
life  ;  and,  from  and  after  his  decease,  to  the  use  and  behoof  of  the  first  son  of  the  body 
of  the  said  John  Talbot  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing  ;  and,  for  default  of  such  issue,  to  the  use  and  behoof  of  the 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and  all  and  every  other 
son  and  sons  of  the  body  of  the  said  John  Talbot  lawfully  to  be  begotten,  severally 
and  successively,  one  after  another,  as  they  and  every  of  them  shall  be  in  seniority 
of  age  and  priority  of  birth,  and  of  the  several  and  respective  heirs  male  of  the  body 
or  bodies  of  all  and  every  such  sou  or  sons  issuing,  the  elder  of  such  sons  and  the  heirs 
male  of  his  body  issuing  being  always  preferred  to  take  Ijefore  the  younger  of  such 
sons  and  the  heirs  male  of  his  or  their  bodies  issuing;  [20]  And  as  for  and  concerning 
the  said  term  of  two  hundred  years  hereinbefore  limited  to  the  said  Richard  Lord 
Viscount  Fitzwilliam  and  George  Pitt,  their  executors,  administrators,  and  assigns,  the 
same  is  so  limited  to  them  on  the  trusts  and  confidences,  and  to  the  ends,  intents,  and 
purposes  hereinafter  mentioned,  declared,  and  expressed,  that  is  to  say,  upon  trust, 
that,  in  case  the  said  intended  mai'riage  shall  take  efiect,  and  the  said  Mary  Fitzwilliam 
shall  survive  and  outlive  the  said  George  Talbot,  her  intended  husband,  and  shall  be 
disturbed  in  the  quiet  enjoyment  of  the  said  annual  sum  of  15001.  to  be  limited  for 
her  life  for  her  jointure  as  aforesaid,  by  the  heir-at-law  of  the  said  George  Talbot  or 
any  other  person  whatsoever,  that  then  and  in  such  case  they  the  said  Lichard  Lord 
Viscount  Fitzwilliam  and  George  Pitt,  and  the  survivor  of  them,  or  the  executors  and 
administrators  of  such  survivor,  shall  and  do,  bj'  and  out  of  the  rents,  issues,  and 
profits  of  the  said  premises,  or  by  mortgage  oi-  sale  thereof  or  of  a  competent  part 
thereof,  or  by  any  other  ways  or  means  as  thej'  in  their  discretion  shall  think  fit,  levy 
and  raise  the  gross  sum  of  1.3,0001.,  and  pay  the  same  to  the  said  Mary  Fitzwilliam, 
her  executors,  administrators,  or  assigns,  or  to  such  person  or  persons  as  she  shall 
appoint,  within  three  months  after  such  disturbance,  with  legal  interest  for  the  same 
from  the  time  of  such  disturbance  till  payment ;  and,  after  raising  and  paying  the  said 
sum  of  13,0001.  and  interest,  and  the  trustees'  charges,  the  said  term  of  two  hundred 
years  to  cease :  And  as  touching  and  concerning  the  said  term  of  five  hundred  years 
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hereinbefore  limited  to  the  said  Richard  Lord  Viscount  Fitzwilliam,  Sir  John  Webb, 
and  George  Pitt,  their  executors,  administi-ators,  and  assigns,  the  same  is  so  limited 
to  them  upon  the  trust  and  to  the  intents  and  purposes  hereinafter  expressed,  that 
i.s  to  say,  Upon  trust,  that,  [21]  in  case  there  shall  be  no  son  of  the  said  George  Talbot 
on  the  body  of  the  said  Mar}'  Fitzwilliam,  his  intended  wife,  begotten,  or  if  all  the 
sons  between  them  begotten  shall  all  happen  to  die  without  issue  male  before  anj'  of 
them  attain  the  age  of  twenty-one  years,  and  that  there  be  issue  between  them  the 
said  Gcoi'ge  Talbot  and  Mary  Fitzwilliam  one  or  more  daughter  or  daughters  living 
at  the  time  of  the  decease  of  the  said  George  Talbot,  or  boi'n  after  his  death,  which  shall 
attain  the  age  of  twenty-one  years  or  be  married,  that  then  such  daughter  and  daughters 
shall  have  the  sevei-al  and  respective  sums  of  mone_y  hereinafter  expressed  for  their 
respective  portions,  that  is  to  say,  if  there  shall  be  but  one  daughter  only  and  no  more 
such,  then  such  only  daughter  to  have  the  sum  of  20,0001.  for  her  portion  ;  and,  if 
there  shall  be  two  or  more  such  daughters,  then  such  two  or  more  daughters  to  liave 
the  sum  of  20,0001.  to  be  equally  divided  between  them  share  and  share  alike,  the  said 
portions  to  be  raised  by  the  said  Kichard  Lord  Viscount  Fitzwilliam,  Sir  John  Webb, 
and  George  Pitt,  their  executors,  administrators,  or  assigns,  by  and  out  of  the  rents, 
issues,  and  profits  of  the  premises  so  to  them  limited  in  use  for  the  term  of  five  hundred 
years  as  aforesaid,  or  by  lease  or  leases,  mortgage  or  mortgages,  sale  or  sales,  to  be 
made  thereof,  and  to  be  payable  to  the  said  daughter  and  daughters  respectively  at 
her  and  their  seveial  and  respective  ages  of  twenty-one  years,  or  days  of  marriage, 
which  shall  first  happen  ;  and  upon  further  trust,  that,  in  the  mean  time,  and  until 
the  said  portions  shall  be  payable,  the  said  daughter  or  daughters  be  allowed,  out  of 
the  rents,  issues,  and  profits  of  the  said  premises,  interest  for  their  respective  portions 
after  the  rate  of  51.  per  cent,  till  their  said  respective  portions  shall  become  due  and 
payable ;  and  upon  trust,  that,  in  the  mean  time,  and  until  the  said  por-[22]-tions 
shall  be  payable,  to  permit  and  suffer  such  person  and  persons  to  whom  the  next  and 
immediate  reversion  and  remainder  of  the  premises  expectant  upon  the  said  term  of 
five  hundred  years  shall  for  the  time  being  apperUiin,  to  i-eceive  the  rents,  issues,  and 
profits  thereof  over  and  above  the  said  interest  for  the  said  20,0001.  ;  and,  after  raising 
the  said  sum  of  20,0001.  and  interest,  or,  in  case  the  said  Crcorge  Talbot  shall  not  have 
any  daughter  or  daughteis  by  him  begotten  on  the  body  of  the  said  Mary  Fitzwilliam, 
or  if  all  such  daughter  and  daughters  between  them  begotten  shall  in  the  life-time  of 
the  said  George  Talbot  have  been  pi'eferred  with  any  portions  of  less  value  than  the 
portions  hereby  for  them  intended,  and  that  such  portion  and  portions  to  sucli  one  or 
more  daughters,  and  she  or  they,  or  any  issue  of  her  or  their  bodies,  be  then  living, 
be  made  up  to  such  one  or  more  daughters  or  her  or  their  issue  20,0001.  ;'  or,  if  the 
said  George  Talbot  shall  in  his  life-time  pay  to  such  one  or  more  daughters  the  sum 
of  20,0001.,  or  if  such  issue  female  shall  happen  to  die  before  any  of  their  portions  shall 
become  payable  as  aforesaid,  and  that  the  said  trustees,  their  executors,  administi'ators 
and  assigns,  shall  have  been  .satisfied  and  [)aid  out  of  thi;  rents  and  pioHts  of  the  said 
premises  (which  they  are  to  he  and  shall  be  satisfied  in  the  first  place,  such  money  and 
damages  as  they  or  either  or  any  of  them  shall  have  sustained  or  expended  in  and 
concerning  the  trust  aforesaid  or  the  execution  thereof),  that  th(Mi  the  said  estate  and 
term  for  five  hundred  ycai's  in  the  premises,  or  so  much  thereof  as  shall  remain  unsold 
or  undisposed  of  for  the  purposes  aforesaid,  shall  go  with  and  attend  u])on  tiie  reversion 
and  inheritance  of  the  premises  immediately  expectant  thereon,  according  to  the  uses 
and  estates  thereof  hereinbefore  limited  :  Provided  always,  and  it  is  declared  and  agreed 
by  and  between  the  said  parties  [23]  to  these  presents,  that,  if  the  person  or  persons  to 
whom  the  next  immediate  freehold  or  inheritance  expectant  upon  tiie  .said  term  of  fivo 
hundred  year.s,  accoiding  to  the  uses  and  estates  thereof  hoicunbefore  limited,  shall 
belong  or  appertain,  shall  satisfy'  ami  pay,  or,  to  the  good  liking  of  the  said  Richaid 
Lord  Viscount  Fitzwilliam,  Sir  .lohu  \Vcl)b,  and  George  Pitt,  or  the  survivors  or 
survivor  of  them,  his  executors,  administrators,  or  assigns,  shall  sec-ure  to  be  )).iid, 
to  the  said  daughter  or  daughters  the  said  sum  of  20,0901.  and  intci'cst  hereiuiicforo 
limited  to  be  charged  and  raised  for  the  saiil  daughter  and  daugiitei's  respectively, 
according  to  the  true  intent  of  these  presents,  tiial  then  and  from  thenceforth  the  said 
term  of  five  hundred  years  to  cease  and  be  void  :  Provided  also,  and  it  is  (h'clarod  and 
agreed  by  and  between  the  said  parties  to  these  presents,  that,  aftei-  the  decease  of 
the  said  ^lary  Fitzwilliam,  and  in  case  she  shall  ha[)pen  to  die,  the  said  George  Talbot 
sui'viving  hci',  it  shall  and   maybe  lawful  to  and  for  the  said  (!oorge  Tulljot  and  tiie 
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first  and  other  sons  of  his  body  lawfully  to  be  begotten,  and  also  that  it  shall  and  may 
be  lawful  to  and  for  the  said  John  Talbot  and  the  first  and  other  sons  of  the  body 
of  the  said  John  Talbot  lawfully  to  be  begotten,  when  and  as  he  and  they  shall  be 
in  the  actual  possession  of  the  freehold  of  the  said  manors,  lands,  tenements,  heredita- 
ments, and  premises  by  virtue  of  the  limitations  aforesaid,  by  anj'  deed  or  deeds, 
writing  or  writings,  to  be  by  them  respectively  signed,  sealed,  or  executed  in  the 
presence  of  two  or  more  credible  witnesses,  to  grant,  limit,  or  appoint,  so  much  of 
or  out  of  the  said  manors,  lands,  tenements,  hereditaments,  and  premises  (other  than 
and  except  the  said  manors,  lands,  tenements,  hereditaments,  and  premises  in  the  said 
county  of  Oxford),  as  shall  not  exceed  the  yearly  value  or  sum  of  20001.  a  year,  to  and 
for  the  jointure  [24]  of  his  and  their  wife  and  wives  respectively,  for  the  life  and  lives 
of  such  wife  or  wives,  any  thing  hereinbefore  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding :  Pi'ovided  also,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  George  Talbot,  and  also  to  and  for  the  said  John  Talbot,  by  any  deed  or  deeds, 
writing  or  writings,  by  them  respectively  to  be  signed  in   the  presence  of  two  or 
more  credible  witnesses,  to  demise  or  lease  all  or  any  part  or  parts  of  the  said  manors 
and  premises  whereof  the  person  making  such  lease  shall  be  actually  possessed  (except 
the  capital  messuage,  outhouses,  gardens,  and  parks  of  Hethrop,  in  the  said  county 
of  Oxford),  to  any  person  or  persons  in  possession,  and  not  in  reversion,  for  the  term 
of  three  lives  or  twenty-one  years,  or  for  any  term  or  number  of  years  determinable 
upon  the  death  or  determination  of  three  lives,  so  as  upon  all  and  every  such  lease 
and  leases  there  be  reserved  and  made  payable  yearly  during  the  continuance  thereof 
the  usual  and  accustomed  yearly  rents,  boones,  and  services  for  the  same,  and  so  as  in 
every  such  lease  there  be  contained  a  condition  of  re-entry  for  non-payment  of  the  said 
rent  and  rents  thereby  to  be  reserved,  and  so  as  the  lessee  and  lessees  to  whom  such 
lease  and  leases  shall  be  made  do  seal  and  execute  counterparts  of  such  lease  and  leases 
anything  hereinbefoi-e  contained  to  the  contrary  notwithstanding  :  And  whereas  Broad- 
stone  farm,  part  of  the  premises  purchased  by  the  said  Charles  Duke  of  Shrewsbury,  was 
devised  by  the  said  duke  by  his  said  recited  will  to  the  said  Lord  Bishop  of  Salisbury, 
by  the  name  of  Dr.  William  Talbot,  Bishop  of   Oxford,  and   to  the  said   Sir  John 
Talbot  and  John  Arden,  their  executors,  administrators,  and  assigns,  upon  trust  to  be 
enjoyed   by  the  persons   who  enjoyed   his  freehold  estate;    ancl,  the  said  Sir  John 
Talbot  and  John  Arden  being  both  dead,  the  said  farm,  with  its  appurtCTiances,  is 
[25]  now  legally  vested  in  the  said   William,  Lord  Bishop  of  Salisbury,  by  survivor- 
ship, for  all  the  term  and  estate  in  the  lease  thereof  granted  now  to  come  and  unex- 
pired, on  the  trust  aforesaid  :  Now,  this  indenture  further  witnesseth,  that  the  said 
William,  Lord  Bishop  of  Salisbur}'^,  in  performance  of  the  trust  in  him  reposed,  hath 
assigned  and  set  over,  and  by  these  presents  doth  fully,  clearly,  and  absolutely  assign 
and  set  over  unto  the  said  Richard  Lord  Lumley  and  Nevile  Ridley,  their  executors 
and   administrators,  the  recited  lease  from  Brazenose  College,  and  all  his  trust,  term, 
and  estate  therein,  to  hold  to  the  said  Richard  Lord  Lumley  and  Nevile  Ridley,  their 
executors,  admiiiistrators,  and  assigns,  during  all  the  term  and  estate  for  years  that  is 
therein  now  to  come  and  unexpired, — upon  trust  and  confidence  that  they  the  said 
Richard  Lord  Lumley  and  Nevile  Ridley  shall  and  will  from  time  to  time  during  the 
continuance  of  the  said  lease,  permit  and  suffer  such  person  and  persons  as  by  virtue 
of  the  aforesaid  limitations  hold  and  enjoy  the  freehold  premises  hereby  granted,  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  said  farm  and  other  premises  held 
by  lease  under  the  principal  and  scholai's  of  King's  Hall  College  of  Brazenose,  in  the 
University  of  Oxford,  and  according  to  the  devise,  direction,  and  iritention  of  the  said 
Charles  Duke  of  Shrewsbury  expressed  and  contained  in  his  said  recited  will :  And  the 
said  George  Talbot,  for  himself,  his  heirs,  executors,  and  administrators,  doth  covenant, 
promise,  and  grant,  to  and  with  the  said  Richard  Lord  Lumley  and  Nevile  Ridley, 
their  heirs,  executors,  administrators,  and  assigns,  by  these  presents,  that,  for  and 
notwithstanding  any  act,  matter,  oi'  thing  by  them  the  said  Gilbert  Earl  of  Shrewsbury 
and  George  Talbot  done,  committed,  or  sutlered  to  the  contrary,  they  the  said  Gilbert 
Earl  of  Shrewsbury,  George  Earl  of  Cardigan,  [26]  William  Lord  Bishop  of  Salisbury, 
and  Sir  John  Stanley,  have,  or  some  one  of  them  hath,  good  right,  full  power,  and 
lawful  and  absolute  authority  to  bargain,  sell,  release,  and  con^•ey  the  said  manors  and 
premises  to  and  for  the  uses,  intents,  and  purposes,  and  under  the  provisos,  trusts, 
and  agreements  aforesaid  ;  and  that  the  said  manors  and  premises  at  all  times  from 
henceforth  shall  and  may  be  peaceably  and  quietly  held  and  enjoyed,  and  the  rents 
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iiiid  pi-ofits  thereof  had  siiid  taken,  according  to  the  several  uses,  estates,  and  interests 
thereof  hereinbefore  limited,  expressed,  and  declared,  without   the  lawful  let,  suit, 
trouble,  interruption,  or  demand  of  the  said  Gilbert  Earl  of  Shrowsbur}',  George  Earl 
of  Cardigan,  \\'illiam  Lord  Bishop  of  .Salisbury,  Sir  John  Stanley,  and  George  Talbot, 
their  heirs  and  assigns,  or  any  or  either  of  them,  or  any  person  or  persons  lawfully 
claiming  or  to  claim  by,  from,  or  under  them,  any  or  either  of  them,  or  in  trust  for 
them,  any  or  either  of  them ;  and  that  free  and  clear,  and  freely,  cleaily,  and  absol- 
utely acquitted,  freed,  and  discharged,  or  otherwise  upon  reasonable  request  saved 
harmless  and  kept  indemnitied  by  the  said  George  Talbot,  his  heirs  and  assigns,  of 
and  from  all  and  all  maimer  of  former  and  other  bargains,  sales,  leases,  mortgages, 
jointures,  uses,  wills,  entails,  debts,  statutes,  recognizances,  judgments,  extents,  execu- 
tions, and  of  and  from  all  former  and  other  estates,  titles,  troubles,  forfeitures,  and 
incumbrances   whatsoever,   had,  made,   committed,   done,    or   wittingly   or  willingly 
sufl'ered  by  the  said  Gilbert  Earl  of  Shrewsbury  and  George  Talbot,  or  Charles  Duke 
of  Shrewsbury,  deceased,  or  any  other  person  or  persons  whatsoever  lawfully  claiming 
or  to  claim,  by,  from,  or  under  them,  or  either  of  them,  or  in  trust  for  them  or  either 
of  them,  except  the  annual  rent-charge  of   I  2001.  per  annum  payable  to  the  Duchess 
of  Shi'ewsbuiy  for  her  life  for   her  jointure,  and  also  except  the  several  annuities 
charged  on  .some  part  [27]  of  the  said  premises  to  the  several  persons  for  their  lives 
by  the  said  will  of  the  said  Charles  Duke  of  Shrewsbury,  or  otherwise,  and  also  except 
the  several  leases  made  to  the  respective  tenants  of  the  said  premises ;  and  that  they 
the  said  Gilbert  Earl  of  Shrewsbury  and  George  Talbot  and  their  heu-s,  and  all  and 
every  other  person  and  persons  anything  having,  or  lawfully  claiming  an\'  estate  or 
interest  into  or  out  of  the  said  manors,  messuages,  farms,  lands,  tenements,  heredita- 
ments, and  premises,  or  any  part  or  parcel  thereof,  by,  from,  or  under  the  .said  Gilbeit 
Earl  of  Shrewsbury  and  George  Talbot,  or  either  of  them,  shall  and  will  from  time  to 
time,  and  at  all  times  hereafter,  upon  the  reasonable  request,  costs,  and  charges  in  the 
law  of  the  person  and  persons  requiring  the  same,  his  and   their  heirs,  executors, 
administrators,  or  assigns,  do,  make,  acknowledge,  suffer,  and  execute,  or  cause  and 
procure  to  be  made,  done,  acknowledged,  suffered,  and  executed,  all  and  every  such 
further  and  other  lawful  and  reasonable  act  and  acts,  thing  and  things,  assurances,  and 
con\'cyances  in  the  law  whatsoever,  for  the  further,  better,  more  perfect,  and  alwolute 
granting,  conveying,  and  assuring  of  the  .said  manors,  messuages,  farms,  lands,  tene- 
ments, liereditaments,  and  premises,  with  their  and  every  of  their  appurtenances,  to 
and  for  the  uses,  estates,  interests,  intents,  and  purposes,  and  under  the  trusts,  and 
subject  to  the  charges  and  provisos  hei'einbefore  contained  concerning  the  same,  be  it 
by  tine  or  fines,  recoveiy  or  recoveries,  or  otherwise  howsoever,  as  by  the  counsel 
learned  in  the  law  of  the  said  Richard  Lord  Lumley  and  Nevile  Kidley,  their  heirs, 
executors,  adininistiators,  or  assigns,  shall  be  reasonably  devised,  advised,  or  required, 
so  as  such  further  assurance  or  assurances  contain  in  them  no  covenant  or  warranty 
than  onl}'  against  the  person  and  per.sons  required  to  make  such  further  assurances, 
his  and   their  heirs  and  assigns,  his  and  their  acts  and  [28]  deeds,  and  so  as  the 
person  and  persons  required  to  make  such  assui'ance  be  not  compelled  or  hereby  com- 
pellable to  travel  further  than  from  the  cities  of  London  and  Weslniiuster  for  tlio 
doing  thereof :  And  the  .said  \\'illiam  Lord  Bishop  of  Salisbury  and  Charles  Tali)ot, 
for  themselves,  their  heirs,  executors,  and  administrators,  do  covenant,  promise,  and 
grant  to  .and  with  the  said  Richard  Lord  Viscount  Fitzwilliam  and  tJeorge  Pitt,  their 
executors,  administrators,  and  assigns,  that,  in  case  the  said  mai'riage  shall  take  eflect, 
and  the  said  Mary  Eilzwilliam,  the  intended  wife  of  the  .said  George  Talbot,  shall 
him  survive,  that  then  and  in  such  case  she  the  sai'l  Mary  Fitzwilliam  and  her  assigns 
shall  and  may  from  time  to  time  during  her   natural    life  have,  hold,  receive,  and 
enjoy  the  said  annual  simi  of  15001.  to  her  limited  and  granted  for  her  life  as  afore- 
said without  any  the  lawful  let,  suit,  interruption,  or  disturbance  of  or  by  the  said 
William  Lord  Bisho[)  of  Salisbiuy  or  Charles  I'albot,  or  any  claiming  or  to  claim  by, 
from,  or  under  them,  or  by  their  or  either  or  any  of  their  assent,  consent,  means, 
privity,  or  pi'ocui'cmcnt :   .And  whereas,  after  the  respective  deaths  of  the  said  (iilbert 
E.irl   of   Shrewsbury,  (ieorge  Talbot,  and  John  Talbot,  .and   failure  of  issue  male  of 
their  respective  bodies,  the  title,  honor,  and  dignity  of   Larl  of  Shrewsbury  will  by 
viitue  of  letters-patents  of  creation  of  the  said  earldom   m.idc  and  granted  by  King 
llciuy  the  \'l.  to  John  first   I'Jarl  of  Shrewsbury,  and  the   heirs  mali^  of  his  body,  by 
course  of  descent,  and  per  form.un   iloni,  desceuil  ,uid   come   to  the  said  William  Lord 
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Bishop  of  Salisbury,  and  the  heirs  male  of  his  body  ;  and  the  said  Gilbert  Eai-l  of 
Shrewsbury,  George  Talbot,  and  John  Talbot,  in  consideration  thereof,  and  for  the 
better  support  of  the  said  honor,  title,  and  dignity  of  Earl  of  Shrewsbury,  and  of  the 
said  Lord  Bishop  of  Salisbury  and  Charles  Talbot  joining  in  this  present  settlement, 
have  agreed  to  con-[29]-sent  to  and  use  theii'  utmost  endeavoiu-  to  procure  a  private 
act  of  parliament, — a  draft  whereof  is  prepared  and  signed  by  the  said  Gilbert  Earl 
of  Shrewsbury,  George  Talbot,  Mary  Fitzwilliam,  William  Lord  Bishop  of  Salisbury, 
and  Charles  Talbot, — for  confirming  this  piesent  settlement,  and  all  and  every  the 
uses,  trusts,  estates,  powers,  and  limitations  hereinbefore  contained,  and  for  annexing 
all  and  every  the  said  manors,  messuages,  advowsous,  tithes,  lands,  tenements,  and 
hereditaments  in  and  by  these  presents  gianted  (except  all  lands,  tenements,  and 
hereditaments  in  the  county  of  Middlesex,  and  the  manor  of  Cooksey,  and  other  the 
lands,  tenements  and  hereditiiments  in  and  liy  these  presents  excepted),  to  the  said 
earldom,  by  extending  the  limitation  thereof  immediately  after  the  respective  deaths 
of  the  said  George  Talbot  and  John  Talbot,  and  failure  of  issue  male  of  their  respective 
bodies,  subject  to  the  jointures  and  other  charges  as  shall  be  thereon  by  virtue  of 
any  the  powers  or  limitations  in  this  present  settlement  contained,  to  the  said  William 
Lord  Bishop  of  Salisbury  and  the  issue  male  of  his  body  ;  and,  for  want  of  such  issue, 
to  the  right  heirs  of  Charles  Earl  and  Duke  of  Shi-ewsbury,  in  such  manner,  and  with 
such  powers  and  limitations  as  in  the  said  draft  of  the  said  intended  act  of  parliament 
is  expressed,  if  the  same  can  be  obtained  :  Now  this  indenture  further  witnesseth, 
that  it  is  covenanted,  concluded,  and  fully  agreed  upon  l)v  and  Isetween  all  the  said 
parties  to  these  presents,  and  the  said  Gilbert  Earl  of  Shrewsbury,  George  Talbot,  John 
Talbut,  William  Lord  Bishop  of  Salisbury,  and  Charles  Talljot,  do  hereby,  for  them- 
selves and  their  heirs,  mutually  covenant  and  agree,  so  soon  as  conveniently  may  be, 
to  make  their  humble  application  for  obtaining  a  pi'ivate  act  of  parliament  in  the  form 
and  for  the  purposes  aforesaid,  and  to  use  their  utmost  endeax'ours  to  obtain  the 
same  and  give  their  consent  thereunto  ;  which  said  intended  act  [30]  is  to  be  prepared 
and  carried  on  at  the  proper  costs  and  charges  of  the  said  William  Lord  Bishop  of 
Salisbury.  In  witness  whereof,  the  parties  first  above  named  have  to  these  present 
indentures  interchangeably  set  their  hands  and  seals  the  day  and  year  first  above 
written." 

The  principal  acts  relating  to  disabilities  of  Eoman  Catholics,  are  the  following : — 

1  James  1,  c.  4.  An  act  for  the  due  execution  of  the  statutes  against  Jesuits, 
seminary  priests,  &c. 

3  James  1,  c.  5.  An  act  to  prevent  and  avoid  dangers  which  grow  by  popish 
recusants. 

3  Charles  1,  c.  2  (3).  An  act  to  restrain  the  passing  or  sending  of  any  to  be 
popishly  bred  beyond  the  seas. 

30  Charles  2,  stat.  2,  c.  I.  An  act  for  more  eftectual  preserving  the  King's  person 
and  goverinnent,  b^'  disabling  papists  from  sitting  in  either  House  of  Parliament. 

1  William  &  Mary,  c.  8.  An  act  for  abrogating  of  the  oaths  of  supremacy  and 
allegiance,  and  appointing  other  oaths. 

1  William  &  Mary,  c.  9.  An  act  foi'  the  amoving  papists  and  reputed  papists  from 
the  cities  of  London  and  W^estminster  and  ten  miles  distance  from  the  same. 

1  William  &  Mary,  c.  1.5.  An  act  for  the  better  securing  the  government  by 
disarming  papists  and  reputed  papists. 

I  William  &  Mary,  c.  17.  An  act  for  rectifying  a  mistake  in  the  act  1  William 
&  Mary,  c.  9. 

II  &  12  William  3,  c.  i.     An  act  for  the  further  preventing  the  growth  of  popery. 
1  George  1,  c.  55.     An  act  to  oblige  papists  to  register  their  names  and   real 

estates. 

3  George  1,  c.  18.  An  act  for  explaining  an  act  of  1  Geo.  1,  c.  55,  and  for 
enlarging  the  time  for  such  registering,  and  for  secin-ing  purchases  made  by 
protestants. 

[31]  1 1  George  2,  c.  1 7.  An  act  for  securing  the  estates  of  papists  conforming  to  the 
protestant  religion  against  the  disabilities  created  by  several  acts  of  parliament  relating 
to  papists,  and  for  rendering  more  etiectual  the  several  acts  of  parliament  made  for 
vesting  in  the  two  Universities  in  that  i)art  of  Great  Britain  ciilled  England  tlie 
presentations  of  benefices  belonging  to  papists. 

IS  George  3,  c.  GO.     An  act  for  relicxiiig  His  Majesty's  subjects  professing  the 
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popish  religion  from  certain  penalties  unci  disabilities  imposed  on  them  by  the  act 
11  ife  12  William  o,  c.  4. 

31  Greorgc  3,  c.  32.  An  act  to  relieve,  upon  conditions  and  under  restrictions, 
the  persons  therein  described,  from  certivin  penalties  and  disabilities  to  which  papists 
or  persons  pi'ofessing  the  popish  religion  are  by  law  subject. 

43  (jcoige  3,  c.  30.  An  act  to  entitle  Roman  Catholics  tiiking  and  subscribing 
the  declaration  and  oath  contained  in  the  act  31  Geo.  3,  c.  32,  to  the  benefits  given  by 
an  act  of  the  18  Geo.  3,  c.  60. 

10  George  4,  c.  7.     An  act  for  the  relief  of  His  Majesty's  Roman  Catholic  subjects. 

9  &  10  Victoria,  c.  59.  An  act  to  relieve  Her  Majesty's  subjects  from  certain 
penalties  and  disabilities  in  i-egard  to  religious  opinions. 

The  defendants  otl'ered  in  evidence  the  following  documents, — which  were 
admitted  in  evidence  by  the  Lord  Chief  Justice,  subject  to  the  opinion  of  the  court  as 
to  the  admissibility  of  any  of  them  :  and  it  was  agreed  that  the  opinion  of  the  court 
upon  the  points  reserved  should  be  given  upon  consideration  of  such  only  of  the 
evidence  oll'ered  on  the  part  of  the  defendants  as  the  court  should  deem  admissible, — 

The  settlement  of  1700  [post,  p.  34]. 

The  will  of  the  Duke  of  Shrewsbury,  dated  the  19th  of  July,  1712  [post,  p.  48]. 

[32]  The  (jetition  of  Gilbert  Earl  of  Shrewsbury  and  others  for  the  bill  which 
terminated  in  the  act  of  (i  G.  1,  c.  27  [post,  p.  58]. 

The  original  bill  of  1719,  shewing  the  parts  added  and  the  parts  omitted  respec- 
tively in  committee. 

The  report  of  the  judges  upon  the  bill  [post,  p.  Gl]. 

The  petition  of  Lord  Fitzwilliam  and  George  Pitt,  trustees  under  the  settlement 
of  1718,  against  the  bill  [post,  p.  64]. 

The  proceeding  in  the  House  of  Lords  relative  to  the  bill,  and  the  proceedings  in 
committee,  for  which  see  post,  78. 

The  proceedings  in  the  House  of  Commous  relative  to  the  bill. 

[All  the  above  documents  were  either  received  without  objection,  or  the  objection 
to  them  was  subsequently  waived.] 

A  grant  and  release  of  Francis  Larl  of  Shrewsbury  (the  father  of  the  Duke)  to  Mr. 
Carill,  Mr.  Weld,  and  Mr.  Rush  worth,  dated  the  'ith  of  January,  1658,  of  the  third 
parts  of  Bolteistoue,  Hansworth,  Alton,  and  Bampton. 

One  part  of  the  settlement  made  upon  the  marriage  between  Francis  Karl  of 
Shi'ewsbtiry  and  the  Lady  Anna  Maria  Brudenell,  of  his  Lordship's  lands  in  Stull'ord- 
shire,  O.xfordshire,  and  Yorkshire,  dated  the  8th  of  Januaiy,  1658. 

One  part  of  tlie  declaration  of  the  Earl  of  Shrewsbury  and  his  trustees  for  settling 
Alton,  in  the  county  of  Stati'oid,  on  the  Earl  and  his  lady,  and  his  thii-d  part  of 
Bolsterstone,  in  the  county  of  York,  on  Sir  George  Savile,  and  his  third  part  of 
Hansworth,  in  the  county  of  York,  on  Mr.  Heiny  Howard,  of  Norfolk,  dated  the  Ith 
of  June,  1663. 

The  settlement  of  Francis  Karl  of  Shrew.sbury  of  the  tiiird  part  of  Alton  |)urchascd 
from  Sir  George  [33]  Savile,  u[)on  his  son,  Charles  Lord  Talbot,  il.-itcd  the  3rd  of 
August,  1663. 

A  deed  (of  18th  October,  1 7<JG)  to  make  a  tenant  t(j  the  pra'cipe,  the  deed  to 
declare  the  uses  of  the  I'ccovcry  (of  the  19tli  Oclobei-,  170(i),  and  tsie  e.\em|)litication 
of  the  recoveiy  suH'ered  in  pursuance  thereof  (28th  November,  1706,  5  Anne),  touch- 
ing lands,  itc.  at  Alton,  in  the  county  of  Stafford. 

A  disentailing  deed  by  Bcitrani  Karl  of  Shrewsbury,  dated  the  31st  of  May,  1856 
[post,  p.  106]. 

lividence  as  to  the  date  of  the  birth  and  death  of  Earl  Gilbert,  the  priest. 

A  pedigree  of  the  Tall)ot  family,  ilated  1752,  e.\ti-acted  from  a  book  in  Iho 
muniment-room  of  tin;  laic  Bertram  Arthur  Earl  of  Shrewsbury. 

Probate  of  the  will  of  Gilbert  I'-arl  of  Shrewsbury,  dated  4lh  -luly,   1743. 
Sir  William  Ru.ssell's  grant  of  Batchcoate,  dated  23rd  August,  1G()7. 
The   award   of    Mr.    Antlioii)'    Windsor   in   the  dill'erem-es   between   the   Duke  of 
Shrewsl)ury  and   Mr.   Gilbert   Tall)ot  of  the  one  part,  and  the  Laily  \\  iiUoui-  of  the 
otlier  part,  dated  the  (ith  of  .lune,  in  the  4  Jac.  2,  1688. 

E.xtracts  from  documents  produced  from  the  Jesuits'  College  at  Stoneyhurst,  for 
the  purpose  of  showing  that  Karl  (Jill)ert  was  a  member  of  that  society. 
The  will  of  Sir  George  Wiulour,  dated  the  13th  March,  1G57. 
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The  evidence  taken  under  a  commission  for  the  examination  of  witnesses  at  Rome 
for  the  purpose  of  proving  that  Gilbert  Earl  of  Shrewsbury  was  from  1696  to  1744  a 
member  of  the  Societ)^  of  Jesus,  where  he  appeared  to  have  been  known  by  the  name 
of  Gilbertus  Gray,  or  Gilbertus  Talbot,  and  described  as  having  been  born  in  1673. 

[34]  E.xtracts  from  a  book  (referred  to  in  the  evidence  taken  under  the  commis- 
sion), intituled  "  Gatalogus  tertius  rerum  provinciie  Anglican*  Soc  Jesu,  An.  1696." 

Copies  of  Latin  letters  from  the  ai-chives  of  the  College  of  Jesus  at  Rome, 

Extracts  from  a  Ijook  intituled  "  Constitutiones  Societatis  .Jesu,"  1606. 

Extracts  from  a  book  intituled  "  Reguhe  Societatis  Jesu,"  1.590. 

Extracts  from  a  book  intituled  "Constitutiones  Societatis  Jesu,"  1.583. 

Two  catalogues  of  the  Society  of  .Tesns,  dated  1730,  in  which  appeared  the  name 
of  "  Gray,  Gilbert,  Missionarius  in  Anglia,  vere  Talbot,  comes  de  Shrewsbury." 

Evidence  was  also  given  of  documents  from  the  State-Paper  Office,  shewing  that 
Gilbert  Earl  of  Shi'ewsbury  was  known  by  the  name  of  Gray. 

A  certified  cop\'  of  an  administi'ation  bond,  dated  the  7th  of  July,  1743,  entered 
into  by  Gilbert  Earl  of  Shrewsliury,  George  Talbot,  and  Charles  Talbot,  as  to  the 
goods,  chattels,  and  credits  of  .John  Talbot  of  Longford. 

An  extract  from  the  registei'  of  burials  of  St.  Pancras,  Middlesex,  shewing  the 
burial  on  the  13th  of  July,  1743,  of  "Gilbert  Gray." 

The  settlement  of  the  Duke  of  Shi'ewsbury  was  as  follows  ; — 

"This  indenture  tripartite,  made  the  31st  day  of  October,  1700,  between  the  most 
noble  lord  Charles  Earl  and  Duke  of  Shrew.sbuiy,  one  of  the  loids  of  His  Majesty's 
most  Honorable  Privy  Council,  and  Knight  of  the  most  noble  Order  of  the  Garter,  of 
the  tiist  part.  The  Right  Honorable  Sydney  Lord  Godolphin,  and  William  Walsh,  of 
Abberley,  in  the  county  of  Worcester,  Esq.,  of  the  second  part,  and  Dr.  William 
Talbot,  [35]  now  Lord  Bishop  of  Oxford,  the  Honorable  Sir  John  Talbot,  of  Laycockc, 
in  the  county  of  Wilts,  Knight,  and  John  Arden,  of  LTpton  Warren,  in  the  county  of 
Worcester,  gentleman,  of  the  third  part,  Witnesseth,  that,  for  the  settling  and 
establishing  of  the  manors,  messuages,  lands,  tenements,  and  hereditaments  hereinafter 
mentioned,  to  continue  in  the  name  and  blood  of  the  .said  duke  so  long  as  it  shall 
please  Almighty  God,  and  to  the  end  the  said  manors,  messuages,  lands,  tenements, 
and  hereditaments  may  likewi.se  be  settled  and  assured  to  and  for  the  uses,  intents, 
and  purposes,  and  upon  and  under  the  trusts,  provisos,  and  agreements  hereinafter 
limited,  declared,  and  expressed,  and  for  paying,  satisfying,  and  discharging  all  the 
just  debts  of  the  said  duke,  now  owing,  or  which  he  shall  owe  at  the  time  of  his 
decease,  and  which  the  personal  estate  of  the  said  duke  shall  not  be  sufficient  to 
satisfy,  and  for  divers  other  good  causes  and  considerations  him  hereunto  especially 
moving,  he  the  said  Charles  Duke  of  Shrewsbury  hath  granted,  released,  and  con- 
firmed, and  by  these  presents  doth  grant,  release,  and  confirm  unto  the  said  Sj'dney 
Lord  Godolphin  and  William  Walsh,  and  their  heirs  (in  their  actual  possession  now 
being  by  virtue  of  an  indenture  of  bargain  and  sale  to  them  thereof  made,  bearing 
date  the  day  next  before  the  day  of  the  date  of  these  presents,  and  by  force  of  the 
statute  foi'  transferring  of  uses  into  possession),  all  and  every  the  manors,  messuages, 
farms,  advowsons,  rectories,  tithes,  lands,  tenements,  and  hereditaments  whatsoever, 
of  him  the  said  Charles  Duke  of  Shrewsbury,  situate,  lying,  and  being  in  the  several 
counties  of  Salop,  Worcester,  Berks,  Chester,  Stafford,  Oxford,  ^Vilts,  and  Derby,  any 
or  either  of  them,  or  elsewhere  in  the  kingdoms  of  England  or  Ireland,  whereof  or 
wherein  the  said  duke,  or  any  other  person  or  persons  in  trust  for  him,  now  have  or 
[361  hath  any  estate  of  inheritance  in  possession,  reversion,  remainder,  or  expectancy, 
together  with  all  and  singular  their  and  every  of  their  rights,  royalties,  franchises, 
privileges,  members,  and  appurtenances  ;  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents  reserved,  yearly  and  other  rents,  services,  issues,  and  profits 
thereof  or  thereunto  belonging,  or  reputed  so  to  do,  and  al.so  all  the  estate,  right, 
title,  interest,  property,  benefit,  trust,  claim,  and  demand  whatsoever  of  him  the 
said  Charles  Duke  of  Shrewsbury,  out  of,  in,  and  to  the  same  premises,  and  eveiy 
or  any  part  or  parcel  thereof.  To  have  and  to  hold  the  said  manors,  messuages, 
farms,  advowsons,  rectories,  lands,  tithes,  tenements,  hereditaments,  and  all  and 
singular  other  the  premises  hereb3'  granted  or  mentioned  to  be  granted,  with  their 
anrl  every  of  their  appurtenances,  unto  the  said  Sydney  l^ord  Godolphin  and 
William  Walsh,  their  heirs  and  assigns,  for  ever,  to  and  for  the  several  uses,  intents, 
and  purposes,  and  subject  to  the  trusts,  provisoes,  and  agreements  hereinafter  men- 
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tioiied,  limited,  and  declared  concerning  the  same,  that  is  to  say.  As  to,  for,  and 
concerning  such  of  the  said  manors,  messuages,  farms,  advowsons,  rectories,  tithes, 
lands,  tenements,  hereditaments,  and  jiremises,  as  are  situate,  lying,  and  being 
in  the  said  scvuial  counties  of  Worcester,  Salop,  and  Berks,  any  or  eithei'  of  them, 
with  their  appurtenances,  to  the  use  and  behoof  of  the  said  Charles  Duke  of 
Shrewsbuiy  and  his  assigns,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  foi-  any  manner  of  waste  ;  and,  from  and  after  the  determination 
of  that  estiitc,  to  the  use  and  behoof  of  the  said  Lord  (4odolpliin  and  William 
Walsh,  and  their  heirs,  during  the  natural  life  of  the  said  duke,  upon  ti'ust  only  for 
preserving  the  contingent  uses  and  estates  hereinafter  limited  from  being  defeated 
or  destroyed,  and  to  make  entries  for  that  purpose  if  need  shall  re-[37]-riuire, 
Init  nevertheless  to  permit  and  suffer  the  said  duke  and  his  assigns  to  receive  and  take 
the  rents,  issues,  and  profits  thereof  during  the  term  of  his  natural  life  ;  and,  from 
and  after  the  decease  of  the  said  Chailes  Duke  of  Shrewsbury,  to  the  use  and  behoof 
of  the  first  son  of  the  body  of  the  said  Charles  Duke  of  Shrewsbury  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing;  and,  for 
default  of  such  issue,  to  the  use  and  behoof  of  the  second  and  all  and  every  other  son 
and  sons  of  the  body  of  the  said  Charles  Duke  of  Shrewsbury  lawfully  to  be  begotten, 
and  of  the  several  and  respective  heirs  males  of  the  body  and  bodies  of  such  son  and 
sons  issuing,  severally  and  successively,  as  they  shall  l)e  in  seniority  of  age  and  priority 
of  birth,  the  elder  of  such  sons  and  the  heirs  male  of  his  body  issuing  being  always 
prefeired  to  take  before  the  younger  and  the  heirs  male  of  his  and  their  bodies 
issuing;  and,  in  case  the  said  Charles  Duke  of  Shrewsbury  shall  have  no  issue  male 
of  his  body  lawfully  begotten,  and  shall  die  leaving  his  wife  enciente  of  a  child  or 
childi'cn,  then  to  the  use  and  behoof  of  the  said  Sydney  Lord  (4od()l]ihiii  and  William 
Walsh,  and  their  heirs,  until  such  wife  shall  be  delivered  of  such  child  or  children,  or 
die,  which  shall  first  happen,  in  trust  nevertheless  to  be  accountable  for  the  pi'ofits  of 
the  premises  to  such  person  or  persons  to  whom  the  next  immediate  freehold  or 
reversion  of  the  premises  shall  for  the  time  being  belong  oi'  appertain  ;  and,  if  such 
after-born  child  or  cliildien  shall  be  a  son  or  sons,  then  to  the  use  of  such  after-born 
son  and  sons  severall}'  and  successively  one  after  another  as  they  shall  be  in  seniority 
of  age  and  priority  of  birth,  and  of  the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  aftei'-born  son  and  sons  issuing,  the  elder  of  such 
after-born  sons,  and  the  heirs  male  of  his  body  issuing,  [38]  being  always  preferred  to 
take  liefore  the  younger  of  them  and  the  heirs  male  of  his  body  issuing  ;  and,  for 
default  of  such  issue,  to  the  use  and  behoof  of  George  Talbot,  Iis(|.,  third  son  of 
Gilbert  Talbot,  of  Batchcoate,  in  the  county  of  W^orcester,  \i^<\.  (uncle  of  the  said 
Charles  Duke  of  Shiewsluny),  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  maimer  of  waste  ;  and,  from  and  after  the  determination  of 
that  estate,  to  the  use  and  behoof  of  the  said  Sydney  Lord  Go(lolpiiin  and  William 
Walsh,  and  their'  heirs,  durirrg  the  natural  life  of  the  said  Geoi'gc  Talbot,  in  ti'irst  for 
preservirrg  the  (lorrtiiigent  uses  hervirrafter'  limited  fr'om  being  destr-oyed  and  discon- 
tinued, aird  to  make  errtries  for  that  prnpose  if  it  shall  be  needful,  but  nevertheless  to 
permit  aird  sutler-  the  said  George  'I'albot  to  I'cceive  and  take  the  rerrts,  issues,  and 
profits  of  the  said  premises  dur-irig  the  term  of  his  rratirral  life  ;  and,  from  and  after 
the  decease  of  the  said  (ieoi-ge  Tallwt,  to  the  use  arrd  behoof  of  the  first  sorr  of 
the  body  of  the  said  George  Taltiot  lavvfuUy  begotten,  aird  the  heir's  males  of  the 
body  of  such  first  son  issuirrg ;  arrd,  for-  defairlt  of  sirch  issue,  to  the  use  and  behoof  of 
the  second  and  all  and  ever-y  other  sorr  arrd  sorrs  of  the  body  of  the  said  Gooi-ge  Talbot 
lawfirlly  begottcrr,  arrd  of  the  sever-al  and  r-espei^tive  hcn'rs  rrrales  of  the  boiiy  and 
bodies  of  such  son  arrd  sons  issrrirrg,  sever-ally  arrd  sircccssively,  as  they  shall  be  irr 
serrior-ity  of  age  arrd  jrr-ior-ity  of  birth,  the  drier-  of  such  sons,  arrd  the  Ireir-s  male  of  his 
body  issrrirrg,  bciirg  always  prefer  red  to  take  before  the  yorrrrgcr-  ami  the  heirs  male 
of  their  boflics  issiriug  ;  arrd,  in  case  the  said  (Jeor-gc  Talbot  shall  have  rro  issue  male 
of  Iris  iiody  lawfrrlly  begotten,  and  shall  die  leavirrg  his  wife  errcierrte  of  a  child  or- 
chililierr,  then  to  the  use  arrd  behoof  of  the  said  Sydirey  Lor-fl  Godolplrin  and  William 
Walsh  arrd  their  heir-s,  rrrrtil  such  wife  shall  be  deliveieil  of  such  child  [39]  or-  clrildrerr, 
or-  die,  which  shall  fir-st  happorr,  in  trust  nevertheless  to  be  accorrrrt;iblc  for-  lh<;  pr-ofits 
of  the  premises  to  sirch  pcrsorr  or  persorrs  to  whom  the  irext  arrd  irrrrneiliate  fr-eehold 
or-  r-eversion  thereof  shall  for-  the  time  being  belorrg  or  appertairr  ;  arrd,  if  srrch  aftcr- 
burrr  child  or-  clrildreu  shall  be  a  sorr  or-  sorrs,  therr  to  the  irse  and  behoof  of  such  after'- 
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born  son  iuid  sons  severally  and  successively,  one  after  another,  as  they  shall  be  in 
seniority  of  age  and  priority  of  hirth,  and  of  the  several  and  respective  heii-s  male  of 
the  body  or  bodies  of  all  and  every  such  after-born  son  and  sons  issuing,  the  elder  of 
such  after-born  sons,  and  the  heirs  male  of  his  body  issuing,  being  always  preferred 
to  take  before  the  younger  and  the  heirs  male  of  his  body  issuing  ;  and,  for  defaidt  of 
such  issue,  to  the  use  and  behoof  of  John  Talbot,  Esq.,  eldest  .son  and  heir  of  Thomas 
Talbot,  E.sq.,  late  of  Longford,  in  the  county  of  Salop,  deceased,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste ;  and, 
from  and  after  the  determination  of  that  estate,  to  the  use  and  behoof  of  Sydney  Lord 
(iodolphin  and  William  Walsh,  and  their  heirs,  during  the  natural  life  of  the  said 
John  Talliot,  in  trust  for  preserving  the  contingent  uses  hereinafter  limited  fi'om  being 
destroyed  or  discontinued,  and  to  make  entries  for  that  purpose  if  it  shall  be  needful, 
but  nevertheless  to  permit  and  sutler  the  said  John  Talbot  to  receive  the  rents  and 
pi-ofits  of  the  said  premises  during  the  term  of  his  natural  life  ;  and,  from  and  after 
the  decease  of  the  said  John  Talbot,  to  the  use  and   behoof  of  the  first  son  of  the 
body  of  the  said  John  Talbot  lawfidly  begotten,  and  of  the  heirs  male  of  the  body 
of  such  first  son  issuing ;  and,  for  default  of  such  issue,  to  the  use  and  behoof  of  the 
second  and  all  and  ever\'  other  son  and  sons  of  the  body  of  the  said  John  Talbot  law- 
fully begotten,  and  of  the  several   [40]  and  respective  heirs  male  of  the  body  and 
bodies  of  such  son  and  sons  issuing,  severally  and  successively,  as  they  shall  be  in 
seniority  of  age  and  piiority  of  liirth,  the  elder  of  such  sons,  and  the  heirs  male  of 
his  bod_y  issuing,  being  always  ])referred  to  take  before  the  younger  and  the  heirs  male 
of  their  bodies  issuing ;  and,  in  case  the  said  John  Talbot  shall  have  no  issue  male  of 
his  body  lawfully  begotten,  and  shall  die  leaving  his  wife  enciente  of  a  child  or  children, 
then  to  the  use  and  behoof  of  the  said  Sydney  Lord  Godolphin  and  AA'illiam  Walsh  and 
their  heirs  until  such  wife  shall  be  delivered  of  such  child  or  children,  or  die,  which 
shall  first  happen,  in  trust  nevertheless  to  be  accountable  for  the  profits  of  the  premises 
to  such  peison  or  persons  to  whom  the  next  and  immediate  freehold  or  reversion 
thereof  shall  for  the  time  being  belong  or  appertain  ;  and,  if  such  after-born  child  or 
children  shall  be  a  son  or  sons,  then  to  the  use  and  behoof  of  such  after-born  son  and 
sons  severally  and  successively,  one  after  another,  as  they  shall  be  in  seniority  of  age 
and  ptiority  of  ])irth,  and  of  the  several  and  respective  heirs  male  of  the  body  or 
bodies  of  all  and  every  such  after-born  son  and  sons  issuing,  the  elder  of  such  after- 
born  sons,  and  the  heirs  male  of  his  body  issiing,  being  always  preferred  to  take  before 
the  youTiger  and  the  heirs  male  of  his  body  issuing  ;  and,  for  default  of  such  issue,  to 
the  use  and  behoof  of  the  said  Sir  John  Talbot  for  and  dui-ing  the  term  of  his  natural 
life,  without  impeachment  of  or  for  any  manner  of  waste  ;  and,  from  and  after  the 
determination  of  that  estate,  to  the  use  and  behoof  of  the  said  Sydney  Lord  frodolphin 
and  William  Walsh  and  their  heirs,  dm-ing  the  natural  life  of  the  said  Sir  John  Talbot, 
upon  trust  only  to  preserve  the  contingent  uses  and  estates  hereinafter  limited  from 
being  destroyed  or  discontinued,  and  to  make  entries  for  that  [41]  purpose  if  it  shall 
be  needful,  but  to  permit  and  snfl'er  the  said  Sii'  John  Talbot  to  receive  the  rents, 
issues,  and  profits  of  the  said  premises  during  the  term  of  his  natural  life  ;  and,  from 
and  after  the  decease  of  the  said  Sir  John  Talbot,  to  the  use  and  behoof  of  the  first 
son  of  the  body  of  the  said  Sir  John  Talbot  lawfully  begotten,  and  the  heirs  male  of 
the  Ijody  of  such  first  son  issuing  :  and,  for  default  of  such  issue,  to  the  use  and 
liehoof  of  the  second  and  all  and  eveiy  other  son  and  sons  of  the  body  of  the  said  Sir 
John  Talbot  lawfully  begotten,  and  of  the  several  and  respective  heirs  male  of  the 
body  and  bodies  of  such  son  and  sons  issuing,  severally  and  successively,  as  they  shall 
be  in  seniority  of  age  and  priority  of  birth,  the  elder  of  such  sons  and  the  heirs  male 
of  his  body  issuing  being  always  preferred  to  take  before  the  younger  and  the  heirs 
male  of  their  bodies  issuing  ;  and,  in  case  the  said  Sir  John  Taliwt  shall  have  no  issue 
male  of  his  body  lawfully  begotten,  and  shall  die  lea\nng  his  wife  enciente  of  a  child 
or  children,  then  to  the  use  and   behoof  of  the  said   Sydney  Lord   Godolphin   and 
William  Walsh,  and  their  heirs,  until  such  wife  shall  be  delivered  of  such  child  or 
children,  or  die,  which  .shall  first  happen,  in  trust  nevertheless  to  be  accountalile  for 
the  profits  of  the  premises  to  such  person  or  persons  to  whom  the  next  or  immediate 
freehold  or  reversion  of  the  premises  shall  for  the  time  being  belong  or  appertain  ; 
and,  if  such  after-born  child  or  childi'en  shall  be  a  son  or  sons,  then   to  the  use  and 
behoof  of  such  after-born  son  and  sons  severally  and  successively,  one  after  another, 
as  they  shall  be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and  respec- 
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ti\'e  heirs  male  of  the  body  or  bodies  of  all  and  every  such  after-born  son  or  sons 
issuing,  the  elder  of  such  after-born  son  or  sons  and  the  heirs  male  of  his  body  issuing 
being  alwaj^s  preferred  to  take  before  the  younger  and  [42]  the  heirs  male  of  their 
bodies  issuing  :  and,  for  default  of  such  issue,  to  the  use  and  behoof  of  the  said  Charles 
Duke  of  Shrewsbury,  and  of  his  heirs  and  assigns  for  ever:  And  as  touching  and 
concerning  all  and  every  the  said  manors,  messuages,  farms,  advowsons,  rectories,  tithes, 
lands,  tenements,  hereditaments,  and  premises,  with  their  appnitenances,  within  the 
said  several  counties  of  Chester,  Stafford,  Oxford,  Wilts,  and  Derby,  any  or  either  of 
them,  or  elsewhere  in  the  kingdom  of  England  or  Ireland,  whereof  no  use  is  herein- 
before limited,  to  the  use  and  behoof  of  the  said  Charles  Duke  of  Shrewsbury  for 
and  during  the  term  of  his  natural  life,  without  impeachment  of  or  for  any  manner 
of  waste  ;  and,  from  and  aftei'  his  decease,  to  the  use  and  behoof  of  the  said  Sydney 
Lord  Godolphin  and  William  Walsh,  and  their  heirs,  during  the  natural  life  of  the 
said  duke,  upon  trust  only  to  preserve  the  contingent  uses  to  the  estates  hereinafter 
limited  of  and  in  the  last-mentioned  premises  from  being  destroyed  or  discontinued, 
and  to  make  entries  for  that  purpose  if  it  shall  be  needful,  but  nevertheless  to  permit 
and  suffer  the  said  Charles  Duke  of  Shrewsbury  to  receive  the  rents,  issues,  and 
profits  thereof  during  the  term  of  his  natural  life  ;  and,  from  and  after  the  decease 
of  the  said  Charles  Duke  of  Shrewsbury,  to  the  use  and  behoof  of  the  first  son  of  the 
body  of  the  said  Chai'les  Duke  of  Shrewsbury  lawfully  begotten,  and  of  the  heirs 
male  of  the  body  of  such  first  son  issuing  ;  and,  for  defaidt  of  such  issue,  to  the  use 
and  behoof  of  the  second  and  all  and  every  other  son  and  sons  of  the  body  of  the 
said  Charles  Duke  of  Shrewsbury  lawfully  begotten,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  such  son  and  sons  issuing,  severally  and 
successively,  as  they  shall  be  in  seniority  of  age  and  priority  of  birth,  the  elder 
of  such  sons  and  the  heirs  male  of  his  body  issuing  being  always  preferred  to 
[43]  take  before  the  younger  and  the  heirs  male  of  their  bodies  issuing :  and,  in  case 
the  said  Charles  Duke  of  Shrewsbury  shall  have  no  issue  male  of  his  Iwd^'  lawfully 
begotten,  and  shall  die  leaving  his  wife  enciente  of  a  child  or  children,  then  to  the 
use  and  behoof  of  the  said  Sydney  Lord  (xodolphin  and  William  AValsh,  and  theii- 
heirs,  until  such  wife  shall  be  delivered  of  such  child  or  children,  or  die,  which  shall 
first  happen,  in  trust  nevertheless  to  be  accountable  for  the  profits  of  the  premises  to 
such  person  or  peisons  to  whom  the  next  and  immediate  freehold  or  reversion  thereof 
shall  for  the  time  being  belong  or  appertain  ;  and,  if  such  after-born  child  or  children 
shall  be  a  son  oi-  sons,  then  to  the  use  and  behoof  of  such  after  born  son  or  sons, 
severally  and  successively,  one  after  another,  as  they  shall  be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respective  heirs  male  of  the  body  or  bodies 
of  all  and  every  such  after-ljoi-n  son  and  sons  issuing,  the  older  of  such  aftei'-born  sons, 
and  the  heirs  male  of  his  body  issuing,  being  always  preferi-ed  to  take  before  the 
younger  and  the  heirs  male  of  his  body  issuing;  ami,  for  default  of  such  issue,  to 
the  use  and  behoof  of  the  said  Dr:  William  Tallwt,  Sir  John  Talbot,  and  John 
Arden,  and  their  heirs  and  assigns  for  ever,  neveitheless  upon  the  trusts,  and  to  and 
for  the  intents  and  ptu'poscs  hereinafter  mentioned,  ileclared,  and  oxprcKsed  concerning 
the  same,  that  is  to  say,  upon  trust  that  they  the  said  l)i-.  William  Talbot,  Sir  .lohn 
Talliot,  and  .John  Arden,  and  the  survivors  and  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  shall  and  do,  by  and  out  of  the  rents,  issues,  and  profits  of 
the  said  manors,  messuages,  farms,  advowsons,  rectories,  tithes,  lands,  tenements, 
hereditiiments,  and  premises  last  mentioned,  or  by  leasing,  mortgaging,  or  sale  thereof, 
or  of  any  part  or  parts  tliereof,  or  otherwise,  as  to  them  shall  seem  [44]  meet,  raise 
and  levy  such  sum  and  sums  of  money  as  shall  be  sufficient  to  pay,  satisfy,  and  dis- 
charge, and  therewith  to  pay,  satisfy,  and  discharge  all  sucii  just  debts  as  ai'e  or  shall 
be  owing  from  the  said  dnke,  which  his  personal  estate  shall  not  be  sufficient  to  [)ay 
and  discharge,  and  also  to  pay  and  satisfy  all  and  singulai'  ainuiities  and  other  sum 
and  sums  of  money  which  the  said  duke  shall  give  or  appoint  to  lie  raised  and  ]iaid 
by  any  dec<!  or  writing,  or  by  his  last  will  and  testament  in  writing  by  him  subscribed 
and  sealed  in  the  |)icseTice  of  two  or  more  credible  witnesses,  or  which  shall  bo 
mcTitioncd  i?i  any  schedule  annexed  to  such  deed  or  writing  or  to  such  last  will  and 
testament  in  writing,  to  such  person  and  ])ersons,  and  in  such  manner  and  form,  and 
with  such  remedy  for  the  same  as  in  such  deed  or  writing,  or  last  will  and  testament 
in  writing,  or  any  schedule  aimexcd  to  such  deed  or  writing  or  last  will  and  testament 
in  writing  shall  be  expressed  :  and,  from  and  after  paymcTit,  discharge,  and  satisfac- 
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tion  of  such  debts  ;is  are  or  shall  lie  justly  owing  to  the  said  duke,  and  sums  of  money 
by  the  said  duke  given  and  appointed  as  aforesaid  to  be  raised,  together  with  all  such 
charges  and  expenses  as  the  said  Dr.  William  Talbot,  Sir  John  Talbot,  and  John  Arden, 
or  any  of  them,  their  or  any  of  their  heirs  or  assigns,  shall  have  sustained,  e.xpended, 
or  been  put  unto  in  or  about  the  e.xecution  of  the  trust  hereby  in  them  reposed,  then 
upon  trust  that  they  the  said  Dr.  William  Talbot,  Sir  John  Talbot,  and  .lohn  Arden, 
or  the  survivors  or  surWvor  of  them,  or  the  heirs  or  assigns  of  the  survivor  of  them, 
shall  and  do  convey,  assuie,  and  settle  such  of  the  said  manors,  messuages,  farms, 
advowsons,  rectories,  tithes,  lands,  tenements,  hereditaments,  and  premises,  as  shall 
remain  unsold  and  undisposed  of  (charged,  nevertheless,  w'ith  such  annuities  and 
remedy  for  the  same  as  shall  be  given  and  ap-[45]-pointed  by  the  said  duke  as  afore- 
said), unto  and  to  the  use  of  such  person  and  persons,  and  for  such  estate  and  estates, 
and  subject  to  such  powers,  provisos,  limitations,  and  agreements,  and  in  such  manner 
and  form,  or  as  near  the  same  as  may  be,  mutatis  mutandis,  as  are  herein  mentioned 
for  and  concerning  the  aforesaid  manors,  lands,  tenements,  hereditaments,  and  premises 
in  the  said  several  counties  of  Worcester,  Salop,  and  Berks,  any  or  either  of  them  : 
Pro\ided  always,  and  it  is  declared,  concluded,  and  agreed  by  and  between  all  and 
every  the  parties  to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Charles  Duke  of  Shrewsbury,  by  any  deed  or  writing  to  be  signed  bj'  him  in  the 
presence  of  two  or  more  credible  witnesses,  to  demise  or  lease  all  or  any  part  or  parts 
of  the  said  manors,  messuages,  farms,  lands,  tenements,  hereditaments,  and  other  the 
premises  hereinbefore  mentioned  to  be  hereby  granted,  or  any  part  or  parcel  thereof, 
to  any  person  or  persons,  for  any  term  or  number  of  years  in  possession  or  reversion, 
upon  such  considerations,  to  and  for  such  ends,  intents,  and  purposes,  and  at  and 
under  such  yearly  rents  and  reservations,  as  to  the  said  duke  shall  seem  meet  and 
convenient :  Provided  also  that  it  shall  and  may  be  lawful  to  and  for  the  said  George 
Talbot,  John  Talbot,  and  Sir  John  Talbot,  or  any  of  them,  by  any  deed  or  deeds, 
writing  or  writings,  by  them  respectively  to  be  signed  in  the  presence  of  two  or 
more  credible  w-it!:esses,  to  demise  or  lease  all  or  any  part  or  parts  of  the  said  manors 
and  premises  whereof  they  or  any  of  them  shall  actually  be  possessed,  to  any 
person  or  persons,  in  possession  and  not  in  reversion,  for  the  term  of  three  lives, 
or  one  and  twenty  years,  or  for  any  term  or  number  of  years  deteiminable  upon 
the  death  or  determination  of  three  lives,  so  as  upon  all  and  every  such  lease 
and  leases  there  be  reserved  and  made  payable  [46]  yearly  during  the  continuance 
thei-eof,  the  usual  and  accustomed  yearly  rent  and  rents  for  the  same,  and  so  that 
in  eveiy  such  lease  there  be  contained  a  condition  of  re-entry  for  non-payment  of 
the  rent  and  rents  thereby  to  be  I'eserved,  and  so  as  the  lessee  and  lessees  to  whom 
such  lease  and  leases  shall  be  made  do  seal  and  execute  counterparts  of  such  lease 
and  leases,  anything  herein  contained  to  the  contrary  thereof  notwithstanding : 
Provided  also,  and  it  is  further  concluded,  declared,  and  agreed  by  and  between  all 
and  eveiy  the  said  parties  to  these  presents,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Charles  Duke  of  Shrew.sbur3^,  by  any  deed  or  writing  by  him  signed 
and  executed  in  the  presence  of  two  or  more  credible  witnesses,  to  grant,  limit, 
and  appoint  all  or  any  pai't  or  parts  of  the  said  manors,  messuages,  farms,  advowsons, 
rectories,  tithes,  lands,  tenements,  hereditaments,  and  premises  hereby  granted,  or 
mentioned  to  be  granted,  to  or  for  the  jointure  of  any  wife  or  wives  whom  he  shall 
marry,  for  the  life  or  lives  of  such  wife  or  wives  :  Provided  also,  that  it  shall  and 
may  l^e  lawful  to  and  for  the  said  George  Talbot,  John  Talbot,  and  Sii'  John  Talbot, 
or  any  of  them,  as  thej'  and  every  of  them  shall  respectively  come  and  be  in  the 
actual  possession  of  the  freehold  of  the  manors,  messuages,  fai'ms,  advowsons,  rectories, 
tithes,  lands,  tenements,  hereditaments,  and  premises  hereby  to  them  respectively 
limited,  or  hereafter  to  be  conveyed  to  them  as  aforesaid,  b\'  any  deed  or  deeds, 
writing  or  writings,  to  be  by  them  or  any  of  them  respectively  signed,  sealed,  and 
executed  in  the  presence  of  two  or  more  credible  witnesses,  to  grant,  limit,  or  appoint 
so  much  of  or  out  of  the  said  manors,  messuages,  farms,  advowsons,  rectories,  tithes, 
lands,  tenements,  hereditaments,  and  premises,  as  shall  not  exceed  the  yearly  rent  or 
sum  of  20001.  per  annum,  to  and  for  the  join-[47]-ture  of  his  or  their  wife  or  wives 
respectively,  for  the  live  or  lives  of  such  wife  or  wives,  anything  herein  contained  to 
the  contrary  notwithstanding :  Provided  also,  and  it  is  further  declared,  concluded, 
and  agreed  by  and  between  all  and  every  the  said  parties  to  these  presents,  and  these 
presents  are  upon  this  express  condition,  that,  in  case  the  said  Charles  Duke  of 
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.ShiewsliLiry  shall  be  minded  to  revoke,  make  \oid,  alter,  or  change  all  or  any  the  use 
or  uses,  estate  or  estates,  trust  or  trusts,  hereinbefore  limited  or  declared  of  or  con- 
cerning all  or  any  of  the  said  manors,  messuages,  farms,  advowsons,  rectories,  tithes, 
lands,  tenements,  hereditaments,  and  premises  hereby  granted,  or  mentioned  to  be 
granted,  or  any  part  or  parcel  or  parts  or  parcels  thereof,  and  such  his  mind  and 
intention  shall  signif}'  and  declare  by  any  deed  or  writing  by  him  signed  and  subscribed 
of  his  own  propei'  hand-writing  in  the  presence  of  two  or  more  credible  witnesses, 
that  then  and  in  such  case  it  shall  and  may  be  lawful  to  and  for  the  said  duke,  from 
time  to  time,  by  any  deed  or  deeds,  writing  or  writings,  by  him  personally  signed  and 
subscribed  of  his  own  proper  hand-writing  as  aforesaid,  to  revoke,  make  void,  alter, 
or  change  all  and  every  or  any  of  the  use  or  uses,  estate  or  estates,  trust  or  trusts 
heieinbefore  limited  or  declared  of  or  concerning  all  or  any  of  the  said  manors, 
messuages,  farms,  advowsons,  rectories,  tithes,  hereditaments,  and  premises,  or  any 
part  or  parcel  parts  or  parcels  thereof,  and  by  the  same,  or  by  any  other  writing  or 
writings  under  the  hand  and  seal  of  the  said  Charles  Duke  of  Shrewsbury,  attested  as 
aforesaid,  any  new  or  other  use  or  uses,  estate  or  estates,  tiust  or  trusts  of  the  said 
manors  and  premises,  or  any  pait  or  pai-cel  parts  or  parcels  thereof,  whereof  or  con- 
cerning which  such  revocation  shall  be  made,  and  with,  under,  and  subject  to  the 
like  power  of  revocation  and  [48]  new  limitation  as  in  these  presents  is  contained,  or 
any  other  or  others,  or  without  such  power  of  revocation,  or  othei'wise,  to  declare, 
limit,  or  appoint,  anything  herein  contained  to  the  contrary  notwithstanding.  In 
witne.ss  whereof,  the  parties  first  above  named  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  wi'itten." 

The  will  of  the  Duke  of  Shrewsbury,  dated  the  19th  of  July,  1712,  was  as 
follows  :  — 

In  the  name  of  (iod.  Amen.  I,  Charles,  Earle  and  Duke  of  Shrewsbury,  knight 
of  the  most  noble  order  of  the  garter,  one  of  Her  Majesty's  most  honorable  privy 
council,  and  lord  chamberlain  of  Her  Majesty's  household,  being,  praised  be  (iod,  in 
perfect  health,  yet  considering  the  frailty  of  human  nature,  and  the  certainty  of  death, 
do  resigne  my  soul  unto  my  mei'ciful  Creatoi-,  hoping  for  pardon  and  salvation  through 
the  alone  merits  of  Christ  Jesus,  my  Saviour,  and  being  minded  to  settle  and  dispose 
of  my  worldly  substance  for  payment  of  my  just  debts,  and  other  purposes,  do  make 
this  my  last  will  and  testament  in  manner  and  forme  following :  Imprimis,  I  give  and 
bequeath  unto  my  beloved  wife,  the  Lady  Adelaida  Duchess  of  Shrewsbury,  all  that 
my  capital  messuage  or  mansion-house  called  and  known  bj'  the  name  of  Warwick 
House,  and  all  out-houses,  gardens,  yard,  and  stables,  with  the  appurtenances  there- 
unto belonging,  and  therewith  now  used  and  enjoyed  l>y  me,  situate,  lying,  and  being 
in  the  parish  of  Saint  Martin  in-the-Fields,  in  the  county  of  Middlesex,  and  Saint 
James,  Westminster,  or  in  one  of  them,  in  part  of  which  premises  I  am  inteiested  for 
several  terms  of  years,  and  have  the  inheritance  of  the  rest.  To  have  and  to  hold  the 
said  capital  messuage  or  mansion-house,  outhouses,  gardens,  yard,  stables,  and  premises, 
to  the  said  lady  Duchess  of  Shi'cwsbury,  my  wife,  immediately  after  [49]  niv  decease, 
for  and  during  so  many  years  of  the  respective  termes  which  I  have  or  may  have  at 
the  time  of  my  decease  in  the  premises,  as  she  the  said  lady  Duchess  of  Shrewsliuiy 
shall  happen  to  live,  and  to  have  and  to  hold  so  much  of  the  premises  as  I  have  the 
inheritance  to  her  the  said  lady  Duchess  of  Shrewsljuiy  for  the  term  of  her  natural 
life.  Item,  I  give  to  the  said  Adelaida  Duchess  of  Shrewsbury  all  the  household  goods 
and  furniture  of  what  nature  and  kind  soever  (plate  only  excepte<l)  that  shall  at  the 
time  of  my  decease  be  in  or  about  the  said  capital  house  or  outhouses,  all  which  goods 
and  furniture  my  will  and  meaning  is  she  the  .said  lady  Duchess  shall  iiave  at  her  own 
disposal  :  And,  inunediately  from  and  after  the  said  lad}'  Duchess  of  Shi'cwsbury,  and 
from  and  aflci'  my  decease,  if  1  survive  her,  I  give  and  be(|iicath  all  the  rest,  residue,  and 
remainder  of  the  lespective  tciins  then  to  come,  and  all  my  estate,  title,  and  interest 
in  and  to  the  .said  capital  messuage,  outhouses,  gardens,  yard,  stable,  and  picmiscs, 
with  the  ap])urtenances  theieunto  i)elonging,  unto  my  executors  hereinafter  nameil, 
upon  tiie  same  trusts  and  for  the  same  purposes  as  my  personal  estjite  is  hereinafter 
given  to  them.  Item,  I  give  to  the  said  lady  Duchess  of  Shiewsbury,  my  wife,  all  the 
jewels  she  usually  wears  and  makes  use  of  hy  way  of  ornament :  and  I  further  give 
and  be((ucat!i  unto  the  said  lady  Duchess  of  Shrewsbury  "JOOO  oz.  of  my  plate,  such 
as  slu!  sirill  make  choice  of;  aiul  I  also  give  unto  the  said  lady  Duchess  of  Shrewsbur}' 
the  sum  of  .")000l.  of  gooil  and  lawful  money  of  Great  liriltaine.      Item,  I  give  to  my 


870  THE   EARL    OF   SHREWSBURY   V.  SCOTT  6  C.  E.  (N.  S  )  50. 

kinsman  Tall.iot  Touchett,  son  of  my  late  cozen,  John  Talliot,  deceasofl,  the  summu  of 
20001.  of  good  atir)  lawful  money  of  Great  Bi-ittaine.  Item,  I  give  to  my  kinswoman, 
Mrs.  Mary  Touchett,  sister  of  the  said  Talbot  Touchett,  the  sum  of  20001.  of  like 
lawfull  money  of  [50]  Great  Brittaine.  Item,  I  give  to  my  neice,  Mrs.  Ann  Bodenham, 
wife  of  Charles  Bodenham,  of  Kotheras,  in  the  county  of  Hereford,  Esq.,  the  summe  of 
10001.  of  like  lawfull  money.  Item,  I  give  to  my  kinsman  Edward  Talbot,  the  second 
son  of  Dr.  William  Talbot,  Bishop  of  O.xford,  the  summe  of  10001.  of  like  lawfull  monej'. 
Item,  I  give  to  my  kinswoman  Penelope  Plowden,  the  eldest  daughter  of  my  late  neice 
Mary  Plowden,  deceased,  the  summe  of  5001.  of  like  lawfull  money.  Item,  I  give  to 
Mrs.  Frances  Rathurst,  daughter  of  Villars  Bathurst,  Esq.,  deceased,  late  judge  advocate, 
the  summe  of  10001.  of  like  lawfull  money  of  Great  Biitain.  Item,  I  give  to  my  true 
and  faithful  servant  John  Arden  the  summe  of  .5001.  of  like  lawful  monej^.  Item,  I 
give  and  bequeath  to  the  Kight  Hon.  George  Earle  of  Cardigan,  Dr.  William  Talbot, 
Lord  Bishop  of  O.xford,  Sir  John  Stanley,  Knt.,  and  the  aforesaid  John  Arden,  and 
the  survivours  and  sur\i\our  of  them,  and  the  executors  and  administrators  of  the 
survivour  of  them,  all  m_v  ready  money,  plate,  Jewells,  furniture,  and  household  stuff 
(excepting  such  part  of  my  Jewells,  plate,  household  stuff',  and  furniture  as  is  before 
bequeathed  unto  the  said  ladj^  l)uchess  of  Shrewsbury),  debts,  credits,  and  all  other 
my  moveables,  and  other  my  personal  estate  whatsoever,  and  of  what  nature,  kind, 
and  quality  soe\-er ;  nevertheless,  upon  the  trusts,  and  to  and  for  the  ends  and 
purposes  hereinafter  declared  and  expressed  concerning  the  same,  that  is  to  say, 
upon  trust  and  confidence  that  they  the  said  George  Earle  of  Cardigan,  Dr.  William 
Talbot,  Lord  Bishop  of  Oxford,  Sir  John  Stanley,  and  John  Arden,  and  the  survivors 
and  survivor  of  them,  and  the  executors  and  administrators  of  the  survivour  of  them, 
shall  and  do  with  and  out  of  the  premises,  and  by  sale  thereof,  and  by  the  money 
arising  liy  such  sale,  as  far  as  the  same  will  extend  and  go,  satisfye  and  [51]  pay  all 
my  just  debts  which  shall  be  owing  at  the  time  of  my  decease  to  any  person  or  persons 
whatsoever,  and  my  fiuieral  charges,  and  also  shall  pay  and  discharge  the  several  legacies 
and  sums  of  money  by  me  before  particularly  devised  and  given,  and  all  such  other 
legacies  and  summes  of  money  as  I  have  in  this  my  will,  or  shall  by  any  codicil  or 
writing  hereafter  to  be  made,  give,  direct,  and  appoint  the  same  to  be  paid  :  and  my 
will  and  meaning  is,  that  the  summe  of  10001.,  part  of  the  summe  or  legacve  of  50001. 
before  by  me  given  to  the  Lady  Duchess  of  Shrewsl)ury,  my  wife,  shall  be  paid  to  her 
within  six  months  next  after  my  decea.se,  and  the  summe  of  40001.  the  remaining  part 
of  her  .said  legacy  of  50001.,  and  all  other  the  legac3'es  hereinbefore  given,  and  which 
I  shall  hereaftei-  give,  direct,  and  appoint,  shall  lie  paid  within  the  space  of  two  j'ears 
next  after  my  decease,  without  interest :  But  my  further  will  and  meaning  is,  that  the 
aforesaid  Talbot  Touchett  and  Mar\'  Touchett  shall  have  interest  after  the  rate  of 
5  per  cent,  per  annum  for  their  respective  legacyes  from  the  time  of  my  decease  till 
such  time  as  their  respective  legac^-es  shall  be  paid.  Item,  I  do  give  and  bequeath 
unto  every  such  person  and  persons  as  shall  be  a  servant  or  servants  unto  me  at  the 
time  of  my  decease,  one  year's  wages  over  and  above  what  shall  be  then  due  to  them 
respectively  for  their  wages,  to  be  paid  by  my  aforesaid  trustees  within  one  year  after 
my  decease.  Item,  I  give  and  bequeath  the  summe  of  10001.  of  lawful  money  of  Great 
Britfciine  to  be  disposed  of  to  and  for  the  charitable  uses  and  in  such  manner  as  the 
Archbishop  of  Canterbury  for  the  time  lieing,  the  aforesaid  Dr.  William  Talbot,  Lord 
Bishopp  of  Oxfoi-d,  and  the  Lord  Willoughby  de  Brooke,  and  Dr.  Smaldridge,  Deane 
of  Carlisle,  and  the  survivours  and  survivour  of  them,  shall  think  best,  neveitheless, 
with  and  under  this  re-[52]-commendation  to  them,  that  the  said  summe  of  10001. 
may  not  be  laid  out  or  disposed  of  in  the  building  or  repairing  of  any  church,  or  in 
the  endowing  of  any  college  or  schools  (it  being  my  opinion  that  there  are  too  many 
scholars  in  the  nation  already),  but  rather  that  the  same  may  be  employed  and  applyed 
in  relieving  some  aged  persons  who  are  truly  necessitous,  or  in  education  and  bringing 
up  of  youth  in  such  laborious  trades  and  callings  as  may  make  them  useful  to  their 
country.  And  my  will  and  meaning  is,  that  the  said  sum  of  10001.  be  payable  and  paid 
to  the  said  Archbishop  of  Canterbury,  Bishopp  of  Oxford,  Lord  Willoughby,  and 
Deane  of  Car'lisle,  or  the  survivours  or  survivour  of  them,  for  the  purposes  afore- 
said, within  two  years  next  after  my  decease.  Item,  I  do  hereby  give,  ratifye, 
and  confirm  all  my  mannores,  messuages,  lands,  tenements,  and  hereditaments  to  the 
several  trustees  named,  in  and  for  the  uses,  intents,  and  purposes,  and  upon  the  trusts, 
provisoes,  and  agreements  limited,  declared,  and  expressed  in  and  by  the  settlement 
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or  iiiileiitiux'  tripartite  bearing  date  the  31st  rlay  of  October  which  was  in  the  twelfth 
yeai-  of  the  reign  of  our  late  Sovereign  Lord  King  William  the  Third,  made  by  me  of 
the  first  pait,  the  Right  Hon.  Sydney  Lord  (Jodul])hin,  and  William  Walch  of  Aberly, 
in  the  county  of  Worcester,  Esq.,  since  deceased,  of  the  second  part,  and  the  aforesaid 
l)i'.  William  Talhott,  Lord  Bishop  of  Oxford,  the  Hon.  Sir  John  Talbott,  of  Laj'cock, 
in  the  county  of  ^Vilts,  Knt.,  and  .John  Arden,  of  Upton  Warren,  in  the  county  of 
Worcester,  gent.,  of  the  third  part :  And  whereas,  since  the  making  of  the  before- 
mentioned  indenture  tripartite,  I  have  purchased  the  mannors  and  lordshipps  of 
Dunthropp,  alias  Dunthorpe,  and  Showell,  alias  Sowell,  and  divers  freehold  messuages, 
grange.?,  lands,  tenements,  and  hereditaments,  lying  and  being  in  the  parishes,  vil-[53]- 
lages,  fields,  and  hamlets  of  Heathropp,  Swarford,  Great  Tewe,  and  Little  Tewe,  and 
elsewhere  in  the  county  of  Oxford,  and  have  likewise  purchased  a  tenement  or  farme 
called  or  known  by  the  name  of  Broadstone  Farme,  lyeing  and  being  in  the  town  and 
field  of  Dunthi'opji,  Chalford,  Lidstone,  and  Broadstone,  in  the  said  county  of  Oxford, 
which  I  hold  by  lease  from  and  under  the  principal  and  scholares  of  King's  Hall  College, 
of  lirasenose,  in  the  LTniversity  of  Oxfoid,  and  am  minded  and  desirous  that  the  said  free- 
hold and  leasehold  premises  so  b}'  me  purchased  should  be  settled,  limited,  and  enjoyed 
to  the  same  uses  and  by  the  same  person  and  persons  as  m\'  manors,  messuages,  lands, 
and  hereditaments  mentioned  and  comprised  in  the  before-mentioned  indenture  tripar- 
tite are  Sfttled  and  limited  unto  and  upon  ;  and  I  do  therefore  give  and  de\'ise  all  my 
aforesaid  mannors,  messuages,  lands,  tenements,  and  freehold  hereditaments  by  me 
purchased  as  aforesaid,  Ij^ing  and  being  in  the  parishes,  villages,  fields,  and  hamlets 
of  Heathropp,  Swarford,  Great  Tewe,  and  Little  Tewe,  and  elsewhere  in  the  said 
county  of  Oxford,  unto  the  aforesaid  Dr.  William  Talbott,  Lord  Bishop  of  Oxford, 
Sir  John  Talbott,  Knt.,  and  John  Arden,  and  their  heirs,  to  the  use  and  uses  of 
the  per.son  and  persons,  and  subject  to  the  same  limitations,  powers,  provisoes,  and 
restrictions  as  the  mannors,  lands,  and  hereditaments  mentioned  and  comprized  in 
the  aforesaid  indenture  tripartite  are  limited  and  .settled.  And  I  do  give  and 
devise  all  my  estate,  right,  title,  and  interest,  and  terme  of  years  in  and  unto  the 
aforesaid  messuage,  lands,  and  tenements,  called  Broadstone  Farme,  unto  the  said 
Dr.  A\'illiara  Talbott,  Lord  Bishop  of  Oxford,  Sir  John  Talbott,  Knt.,  and  John  Arden, 
and  the  survivours  and  survivourof  them,  and  the  executors  and  administrators  of  the 
survivour  of  them,  upon  trust  and  confidence  that  they  [54]  shall  from  time  to  time 
and  at  all  times  pcimit  and  sutler  such  person  or  persons  as  shall  by  virtue  of  the 
aforesaid  devise  be  entitled  to  hold  and  enjoy  the  aforesaid  freehold  premises,  to 
receive  and  take  and  enjoy  the  rents,  issues,  and  profits  of  the  said  farme.  And, 
whereas,  pursuant  to  a  power  to  me  reserved  in  and  by  the  before-mentioned  tripar- 
tite indenture,  I  have,  by  deed-poll,  bearing  date  the  16th  day  of  August,  which  was 
in  the  year  of  onr  Lord  170S,  appointed  and  directed  part  of  my  real  estate  as  thei'ein 
mentioned  to  the  Jjady  Adelaida  Duchess  of  Shrewsbuiy,  my  wife,  for  her  jointure, 
subject  to  such  provisoe  as  in  the  said  deed-poll  is  mentioned  and  expi'cssed,  and  have 
by  the  said  deerbpoll  I'aised  a  term  of  ninety-m'ne  years  of  other  of  my  manors,  lands, 
tenements,  and  hereditaments,  I  do  hereby  latifye  and  confirme  the  joynture  of  the 
said  lady  Duchess,  aufl  the  said  terme  for  the  trusts  and  purposes  contained  in 
the  said  deed-poll.  And  whereas,  by  the  aforesaid  indenture  tiipartite,  all  my 
mannors,  lands,  tenements,  and  hereditaments,  in  the  countyes  of  Chester,  StjitTord, 
Oxford,  and  Wilts,  or  elsewhere  in  the  kingdom  of  England  or  Ireland,  whereof 
no  use  is  thereinbefoi-e  limited,  ai-e  an<l  do  stand  charged,  after  my  decease,  and 
after  failure  of  i.ssnc  male  of  my  body,  with  the  payment  of  such  debts  as  then 
shall  be  owing  l)y  me,  and  which  my  personal  estate  shall  not  lie  sutlicient  to  pay, 
and  of  all  and  singular  the  atnnn'tyes  and  other  sonimo  and  sommes  of  money 
whii'h  I  should  give  or  appoint  to  bo  raised  or  paid  l)y  any  deed  or  wi'iting,  or 
by  my  last  will  and  testament  in  writing  subscribed  and  sealed  by  me  in  the 
presence  of  two  credible  witnesses,  or  whic^h  should  be  mentioned  in  any  schedule 
ann(!xe(l  to  such  deed  or  writing  or  to  such  last  will  or  testament,  and  to  such  person 
an<l  ])crsons,  and  in  such  manner  and  forme,  and  with  such  remedy  for  the  same 
[55]  as  in  sncii  deed  or  writing  or  last  will  and  testament  should  be  expressed.  Now, 
in  pursuance  and  by  virtue  of  the  power  to  mo  reserved  in  and  liy  the  said  indenture 
tripartite,  and  of  all  and  every  other  power,  right,  interest,  or  authority  in  me  vested, 
I  doe,  by  this  my  last  will  and  tcstanient,  give,  bcfiuoath,  and  appoint  unto  my  afore- 
said servant  John  Arden  and  his  assigns  one  ainniity  or  yearly  summe  of   1 001.  for 
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and  during  the  term  of  his  natural  life.  Item,  I  give,  bequeath,  and  appoint  unto  my 
servant  Charles  Goodere,  and  his  assigns,  one  annuity  or  yearly  somme  of  401.  for  and 
during  the  terme  of  his  natural  life.  Item,  I  give  and  bequeath  to  Mr.  James  Morgan, 
who  was  formerly  my  governour,  one  annuity  or  yearly  sum  of  301.,  to  have  to  him 
and  his  assigns  for  the  terme  of  his  natural  life.  Item,  I  give  and  bequeath  unto  my 
servant  Joseph  Chancery  and  his  assigns  one  annuity  or  yearly  somme  of  301.  foi- 
the  terme  of  his  natural  life.  Item,  I  give  and  bequeath  unto  my  page  Thomas 
Power  and  his  assigns  one  annuity  or  yearly  sum  of  101.  for  the  term  of  his  natural 
life.  Item,  I  give  and  bequeath  unto  Thomas  Eurford,  my  groom  of  the  chambers, 
and  his  assigns,  one  annuity  or  yearly  sum  of  101.  for  the  term  of  his  natural  life. 
Item,  I  give  and  bequeath  to  Charles  Venables  and  Thomas  VenaViles,  the  sons  of  my 
late  butler,  deceased,  to  each  of  them  one  anniiity  or  yearly  somme  of  101.  for  their 
respective  natural  lives.  Item,  I  give  to  Mrs.  Maiy  Bathurst,  widow  of  the  aforesaid 
Yillars  Bathurst,  Esq.,  late  judge  advocate,  and  to  her  assigns,  one  annuity  or  yearly 
summe  of  501.  during  the  terme  of  her  natural  life.  Item,  I  give  and  bequeath  unto 
the  several  person  and  persons  the  several  annuities  or  yearly  summe  or  summes  of 
money  which  I  shall  hereafter  by  writing,  schedule,  or  codicil  under  my  hand  and  seal 
attested  by  three  credible  witnesses,  name,  mention,  and  express.  And  I  declare 
my  will  and  [56]  meaning  to  be,  that  all  the  said  annuityes  and  annual  summe  and 
sums  before  particularlj-  gi\en,  and  such  as  I  shall  hereafter  give,  shall  be  charges 
upon  and  issuing  out  of  all  my  manors,  lands,  tenements,  and  hereditaments  in  the 
aforesaid  countyes  of  Chester,  Stafford,  Oxford,  Wilts,  and  such  other  my  lands  and 
hereditaments  as  I  have  power  to  charge  with  and  make  subject  to  the  payment  of 
the  same,  and  shall  be  paid  by  the  peison  or  persons  that  shall  enjoy  my  said 
mannors,  lands,  and  tenements,  by  equal  quarterly  payments,  at  the  four  mo.st  usual 
feasts  or  days  of  payment  in  the  year,  that  is  to  say,  the  birth  of  our  Lord  C4od,  the 
Annunciation  of  the  Blessed  Virgin  Mary,  the  Nativity  of  Saint  John  Baptist,  and 
the  feast  of  St.  Michael  the  Archangel,  the  first  payment  thereof  to  begin  and  to  be 
made  at  such  of  the  said  feasts  as  shall  first  happen  after  nu'  decease.  And,  if  default 
shall  be  made  in  payment  of  the  aforesaid  several  annual  summes,  or  any  of  them,  or 
of  any  part  of  them  or  of  any  of  them,  by  the  space  of  forty  days  after  any  of  the 
said  feasts  or  days  of  payment  when  the  same  shall  become  payable  as  aforesaid,  that 
then  it  shall  and  may  be  lawful  to  or  for  the  person  or  persons,  his,  her,  or  their 
assignee  or  assigns,  to  whom  such  payment  or  payments  ought  to  have  Ijeen  made, 
to  enter  and  distreigne  for  the  same,  and  all  arrearages  thereof,  in  and  upon  all  such 
of  my  said  mannors,  lands,  tenements,  and  hereditaments  in  the  countyes  of  Chester, 
Stafl'ord,  Oxford,  and  Wilts,  or  any  of  them,  and  such  other  of  my  lands  as  aforesaid 
which  shall  not  be  sold  or  mortgaged  l>y  my  ti'ustees  in  the  said  recited  indenture 
tripartite  named  for  payment  of  my  debts  or  for  the  portions  and  provisions  I  have 
by  the  aforesaid  deed  poll  directed  and  appointed  to  be  raised  and  payd  to  and  for 
such  daughter  or  daughters  which  I  shall  happen  to  have  by  the  aforesaid  lady 
Duchess  [57]  of  Shrewsbury.  And  my  further  will  and  meaning  is,  and  I  do  hereby 
will  and  direct,  that,  in  c;ise  my  personal  estate  shall  not  be  sufficient  for  the  payment 
of  my  funeral  expenses  and  such  legacyes  and  summes  of  money  as  I  ha\'e  before 
given  and  bequeathed,  and  shall  direct  and  appoint  to  be  paid  in  and  by  such  writing, 
schedule,  or  codicil  as  is  before  mentioned,  that  then  my  said  trustees  the  said  George 
Eail  of  Cardigan,  the  said  Dr.  William  Talltott,  Lord  Bishop  of  Oxford,  and  John 
Arden,  their  heires  and  assigns,  shall,  out  of  my  mannors,  lands,  tenements,  and 
hereditaments  in  the  said  countys  of  Chester,  Staftbrd,  Oxford,  and  Wilts,  raise  and 
levy  so  much  money  as  my  said  personal  estate  shall  be  deficient,  and  apply  the  same 
for  discharging  and  paying  of  so  much  of  the  said  legacyes  and  summes  of  money  as 
my  personal  estate  shall  not  extend  to  pay  and  satisfye.  Item,  I  give  and  bequeathe 
to  each  of  them  the  said  George  Earl  of  Cardigan,  and  the  said  l)r.  William  'I'alliott, 
Lord  Bishopp  of  Oxford,  the  summe  of  1001.  of  lawfull  money  of  Great  Brittaine  ;  and 
I  do  make  and  constitute  them,  and  the  aforesaid  Sir  John  Stiinley,  to  whom  I  like- 
wise give  the  summe  of  1001.  of  like  lawfull  money,  and  the  aforesaid  John  Arden, 
executors  of  this  my  last  will  and  testament,  hereby  revoking  and  making  void  all 
or  any  former  will  or  wills  by  me  made,  and  do  make  and  publish  this  to  be  my  last 
will  and  testament.  And,  in  testimony  thereof,  I  have  hereunto  subscribed  my  name 
and  set  my  scale  this  19th  day  of  July,  in  the  11th  year  of  the  reign  of  our  gracious 
sovereigne  Lady  Anne,  Queen  of  Great  Brittaine,  France,  and  Ii-eland,  Defender  of 
the  Faith,  et  annoq.  Domini  171:2." 
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The  petition  of  Gilbert  Eiirl  of  Shvewsbury  and  others  in  favour  of  the  bill  which 
terminated  in  the  act  of  6  G.  1,  c.  29,  was  as  follows : — 

[58]  "  To  the  Right  Honorable  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled. 

"The  humble  petition  of  the  Kight  Honorable  Gilbert  Earl  of  Shrewsburv,  the 
Honoiable  George  Talljot,  only  brother  of  the  said  Gilbert  Earl  of  Shrewsbury,  the 
Honorable  Mary  Talbot,  wife  of  the  said  George  Talbot,  John  Talljot  of  Longford, 
in  the  county  of  Salop,  ]']sq.,  the  Right  Rev.  William  Lord  Bishop  of  Salisbuiy, 
Char'les  Talbot,  Esq.,  Edward  Talbot,  clerk,  Archdeacon  of  Berks,  and  Sherington 
Talbot,  Esq.,  .sons  of  the  said  William  Lord  Bishop  of  Salisbury, — 

"Shcweth, — That  the  Most  Nolile  Chai'lcs  late  Duke  and  Earl  of  Shrewsbury',  by 
his  settlement,  made  on  the  30th  and  ;31st  of  October,  1700,  and  by  his  last  will, 
made  the  19th  of  July,  1712,  conveyed  or  limited,  or  directed  to  be  conveyed,  all  the 
manors,  messuages,  advowsons,  tithes,  lands,  tenements,  and  hereditaments  of  the 
said  duke,  in  the  several  counties  of  Worcester,  Salop,  Berks,  Chester,  Stafford, 
O.xford,  Wilts,  and  Derby,  or  elsewhere  in  tlje  kingdoms  of  P]ngland  and  Ireland, 
subject  to  the  charges  therein  mentioned,  in  failure  of  issue  male  of  the  said  duke,  to 
your  petitioner,  George  Talbot,  for  his  life,  with  remainders  to  the  first  and  other 
sons  of  your  said  petitioner  in  taile-male  ;  and,  foi-  default  of  such  issue,  to  your 
petitioner  John  Talbot,  for  his  life,  with  like  remainders  to  his  first  and  other  sons 
in  taile-male  ;  and,  for  default  of  such  issue,  and  after  other  uses,  since  deteimined, 
to  the  heirs  of  the  said  Charles  late  Duke  and  Eai'l  of  Shrewsbury  ;  with  such  powers 
for  your  petitioners  George  Talbot  and  John  Talbot  to  make  jointures  not  exceeding 
20001.  per  annum,  and  to  make  leases,  as  therein  are  mentioned  : 

"That  the  said  duke  died  without  issue  on  the  1st  of  February,  1717  :  and  your 
petitioner  Gilbert  Earl  of  [59]  Shrewsbury,  his  heir-at-law,  having  resolved  not  to 
many,  hath  married  your  petitioner  George  Talbot  to  your  petitioner  Mary  Talbot ; 
and,  being  willing  to  pay  a  due  observation  to  the  intentions  of  the  said  duke,  hath, 
by  indentures  of  lease  and  release,  severally  bearing  date  the  ;3rd  and  4th  of  March, 
1718,  coin'eyed  the  said  manors,  messuages,  advowsons,  tithes,  lands,  tenements,  and 
herediiaments  of  the  said  late  duke,  except  as  therein  is  excepted,  subject  to  the 
charges  created  l)y  the  said  duke,  to  your  petitioner  Geoi-ge  Talbot  for  his  life,  with 
remainders  to  the  first  and  other  sons  of  your  said  petitioner  [(Jeorge  Talbot]  by  your 
petitioner  Mai'y  Talbot,  or  by  any  after-taken  wife,  in  taile-male  ;  and,  for  default  of 
such  issue,  to  your  petitioner  John  Talbot  for  his  life,  with  like  remainders  to  his 
first  and  other  sons  in  tail  male ;  and  hath  thereby  charged  the  said  estates  with  a 
yearly  rent  of  L5001.  for  the  jointure  of  your  petitioner  Mary  Talbot,  and  with  the 
sum  of  20,0001.  for  the  portions  of  the  daughters  of  your  petitioner  (rcorgc  Talbot 
by  your  petitioner  Mary  Talbot,  in  failure  of  issue  male  of  your  said  petitionei's ;  in 
vlii(h  \(iii  jjttitic  nii.'^,  William  ord  Bishop  of  Salisbury,  and  Chailes  Talbot,  his 
oldest  sou,  from  a  just  regard  to  the  intention  of  the  .saifl  duke,  and  at  the  rccpiest 
of  yoiu'  pelilioner.s  (iilbert  I'/ii'l  of  Shrewsbuiy  and  George  Talbot,  Esq.,  have  joined  ; 
and  in  consideration  thereof,  and  for  the  better  support  of  the  honour,  title,  and 
dignity  of  Earl  of  Shrewsbury,  yoin-  petitioners  Gilliert  Earl  of  Shrewsl>ury,  (!eorge 
Talbot,  Mary  Talbot,  John  Talbot,  William  Lord  I'ishop  of  Salisbury,  and  Charles 
Talijot,  ha\e  in  and  by  the  said  indenture  of  release  covenanted  and  agreed  to  make 
thcii'  humble  a|)i)lication  for  obtaining  a  private  act  of  [jailiament  for  contirming  the 
said  settlement  last  recited,  and  foi'  annexing  all  the  said  manors,  messuages,  advow- 
sons, tithes,  [60]  lauds,  tenements,  and  hereditaments  of  the  .said  duke,  except  a 
small  part  thereof  lying  in  the  county  of  Midillcsex,  to  the  said  earldom,  by  extending 
the  limitations  thereof  after  the  deaths  of  your  [)etitioners  (Jeorge  Talbot  and  John 
T.alliot,  and  failure  <jf  issue  male  of  their  respective  bodies,  subject  to  the  jointures 
and  otliei'  chai-ges  thereon  by  virtue  of  any  of  the  ])owcrs  oi-  limitations  in  the  .said 
settlement  contained,  to  your  petitioner  VVilliam  Lord  Bishop  of  Salisbury  .-md  the 
issue  male  of  his  body,  to  whom  after  the  respective  deaths  of  your  petitioners  (Jilbert 
Earl  of  Shrewsbury,  (ieorge  Talbot,  and  John  T.ilbot,  on  failuic;  of  issue  male  of 
theii'  respective  bodies,  the  said  honour,  title,  and  dignity  of  Kail  of  Sliiewsbnry  will 
descend  and  come,  and,  for  want  of  such  issue,  to  the  heirs  male  of  the  body  of  John 
first  Earl  of  Shrewsbury,  and,  for  want  of  such  issue,  to  the  heirs  of  the  said  Charles 
Duke  and  Earl  of  Shrewsbury,  in  such  maiuiei'  and  with  such  powers  and  limitations 
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as  in  a  di-;uight  of  the  said  intended  act  of  parliament,  signed  by  your  petitioners 
Gilbert  Earl  of  Shrewsbury,  George  Talbot,  Mary  Talbot,  by  the  name  of  Mary 
Fitzwilliam,  William  Lord  Bishop  of  Salisbniy,  and  Charles  Talbot,  is  expressed  : 

"  Wherefore  your  petitioners  humbly  pray  leave  to  bring  in  a  bill  to  confirm  the 
said  settlement  made  by  your  petitionei-  Gilbert  Earl  of  Shrewsbury,  and  to  annex 
the  said  estates  to  the  said  earldom,  by  extending  the  limitations  in  the  manner 
before  mentioned  : 

"  And  your  petitioners,  as  in  duty  bound,  shall  ever  pray,  &c. 

"Shrewsbuky.      "  W.  Sarum. 

"G.  Talbot.         "Charles  Talbot. 

"M.  Talbot.         ''John  Talbot." 

[61]  The  judges'  report  upon  the  bill  was  as  follows  : — 

"In  obedience  to  your  lordships'  order  of  the  14th  of  this  present  Januar}',  here- 
unto annexed,  we  have  considered  of  the  petition  of  the  Right  Hon.  Gilbert  Earl  of 
Shrewsbury,  the  Hon.  Geoi'ge  Talbot,  only  brother  of  the  said  earl,  the  Hon.  Mary 
Talbot,  wife  of  the  .said  George  Talbot,  .John  Talbot  of  Longford,  in  the  county  of 
Salop,  Esi].,  the  Right  Hon.  William  Lord  Bishop  of  .Salisbury,  Charles  Talbot,  Esq., 
Edward  Talbot,  clerk.  Archdeacon  of  Berks,  and  Sherington  Talbot,  Esq.,  sons  of  the 
said  William  Lord  Bishop  of  Salisbury,  to  us  thereby  referred,  and  hereunto  also 
annexed,  and  do  find, — 

"That  the  Most  Noble  Charles  late  Duke  and  Earl  of  Shrewsbury,  by  indentures 
of  lease  and  release,  dated  the  30th  and  31st  of  October,  1700,  and  by  dis  last  will, 
dated  the  lyth  of  July,  1712,  conveyed  and  limited  all  his  freehold  estates  in  the 
several  counties  of  Worcester,  Salop,  Berks,  Chester,  Stafford,  Oxford,  Wilts,  and 
Derby,  or  elsewhere  in  the  kingdoms  of  England  and  Ireland,  after  failure  of  issue 
male  of  his  body,  and  subject  to  the  charges  therein  mentioned,  to  the  said  George 
Talbot  for  his  life,  with  remainder  to  his  first  and  other  sons  in  tail-male,  and,  for 
default  of  such  issue,  to  the  said  John  Talbot  for  life,  with  like  remainders  to  his 
first  and  other  sons  in  tail-male,  and,  for  default  of  such  issue,  and  after  other  uses 
since  determined,  to  the  heirs  of  the  said  Charles  late  Duke  and  Earl  of  .Shrewsbury, 
with  powers  for  the  said  George  Talbot  and  John  Talbot  to  make  such  jointures  and 
leases  as  are  therein  mentioned  : 

"  And  we  humbly  cei-tify  to  \'our  lordships,  that  it  hath  been  proved  before  us 
that  the  .said  late  duke  died  without  issue  the  1st  of  February,  1717,  and  that  the 
said  Gilbert,  now  Earl  of  Shrewsljury,  is  his  heir-at-law,  and  hath  resolved  not  to 
marry,  [62]  and  persuaded  the  said  Geoige  Talljot  to  marry  the  said  Mary  Talbot, 
sister  to  Richard  Lord  Fitzwilliam  ;  that  the  same  Earl  Gilbert,  being  willing  to 
observe  the  late  duke's  intentions  in  the  said  settlement  and  will  expressed,  hath  by 
indentures  of  lease  and  release  dated  the  3rd  and  4th  of  March,  1718,  conveyed  the 
said  freehold  estates  (except  as  is  therein  excepted)  subject  as  aforesaid,  to  the  said 
George  Talbot  for  life,  with  remainder  to  his  first  and  other  sons  by  the  said  Mary 
Talbot,  or  anv  after-taken  wife  in  tail-male,  and,  for  default  of  such  issue,  to  the  said 
John  Talbot  for  his  life,  and  to  his  first  and  other  sons  in  tail-male ;  and  hath  thereby 
charged  part  of  the  .saiil  freehold  estates  with  the  payment  of  4001.  per  annum  during 
the  joint  lives  of  the  .said  (ieorge  and  Mary,  for  her  separate  maintenance  ;  and  after 
charged  all  the  said  freehold  estates  (except  as  aforesaid)  with  the  payment  of  15001. 
per  annum  to  the  said  Mary  for  her  life  for  her  jointure,  and,  subject  thereto,  such 
part  thereof  as  is  therein  for  that  purpose  mentioned,  with  20,0001.  for  the  portions 
of  the  daughters  of  the  said  George  and  Mary  Talbot,  on  failure  of  theii'  issue  male ; 
and  by  the  .said  indenture  of  the  4th  of  March,  1718,  the  said  late  duke's  said  lease- 
hold estate  is  pursuant  to  his  said  will  assigned  to  trustees,  to  permit  such  persons 
as  by  virtue  of  the  said  limitations  are  to  hold  the  said  freehold  estates  to  enjoy  the 
said  leasehold  estate  :  And  we  further  oertif}'  to  your  lordships,  that  the  said  Lord 
BLshop,  and  Charles  Talbot,  his  eldest  son,  from  a  just  regard  they  have  to  the  said 
late  duke's  intention  as  before  expressed,  and  at  the  request  of  the  present  Earl  of 
Shrewsbury  and  the  said  George  Talbot,  Lave  joined  in  the  said  settlement ;  and,  in 
consideration  thereof,  and  for  the  hotter  support  of  the  said  earldom,  the  said  Gilbert 
Earl  of  Shre\\'sbury,  George  Talbot,  Mary  Talbot,  Lord  Bishop,  and  Ch.-irles  [63] 
Talbot,  did  thereby  covenant  to  make  application  to  obtain  an  act  of  parliament  for 
confirming  the  said  settlement  made  on  the  marriage  of  the  said  Geoige  Talbot,  and 
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for  Hiinoxiiiu;  the  said  late  duke's  said  esbite  (except  a  small  part  thereof  in  the  county 
of  Miildlesex)  to  the  said  earldom,  by  extending  the  limitations  thereof  after  the 
deaths  of  the  said  George  and  John  Tailjot  witliout  issue  male,  subject  to  the  chai-ges 
thereon  by  virtue  of  the  said  settlement,  to  the  said  Lord  Bishop  and  his  issue  male, 
to  whom  on  the  respective  deaths  of  the  said  Gilbert  Earl  of  iShrewslMny,  George  and 
John  Talbot,  without  issue  male,  the  said  earldom  will  descend,  and,  for  want  of  such 
issue,  to  the  heiis  male  of  the  body  of  John  first  Earl  of  Shrewsbury,  and,  for  want 
of  such  issue,  to  the  heirs  of  the  said  late  duke. 

"  And  we  also  certify  to  your  lordships,  that  the  said  Gilljort  Earl  of  Shrewsbury, 
Geoi'ge  Talbot,  Mary  Talbot,  John  Talbot,  \\'illiam  Lord  Bishop  of  Salisbury,  and 
Charles  Talbot,  are  all  the  persons  that  appeared  to  us  to  be  concerned  in  the  con- 
sequences of  the  said  bill ;  and  that  it  hath  lieen  proved  to  us,  upon  the  oath  of  two 
witnesses  sworn  at  j^our  lordships'  Bar,  that  the  .said  Gilbert  Earl  of  Shrewsbury, 
George  Talbot,  Mary  Tallwt,  and  John  I'albot  have  signed  the  said  petition,  and 
signified  their  consent  (as  the  rest  of  the  said  parties  have  done  in  person  appearing 
before  us)  to  the  said  bill,  which  bill  confirms  the  .said  settlement  made  by  the  said 
Gilbert  Earl  of  Shrewsbury,  and  the  limitations  therein  expressed,  and  also  annexes 
the  said  lands  and  estates  to  the  said  earldom,  by  extending  the  limitations  thereof 
in  the  manner  before  mentioned ;  Wherefore  we  conceive  the  bill  annexed,  which  we 
have  signed,  is  proper  for  the  purposes  aforesaid,  and  reasonable  to  pass  into  a  law,  if 
youi-  lortlships  shall  think  tit." 

[64]  The  petition  of  Lord  Fitzwilliam  against  tiie  bill  was  as  follows  (a) : — 
"The  humble  petition   of  the  Right    lion.    Uichard   Lord  Viscount  Fitzwilliam, 
of  the  kingdom  of  Ireland,  brother  of  Mary  Talbot,  wife  of  the  Hon.  George  Tal- 

('/)  The  act  (6  6.  1,  c.  29), — which  is  intituled  "An  act  for  annexing  the  late 
Duke  of  Shrewsbury's  estate  to  the  Earldom  uf  Shrewsbury,  and  confirming  Gilbert 
Earl  of  Shrewsbury's  settlement  in  order  thereto,  and  for  other  purposes  therein 
mentioned," — continued  the  following  provisions: — 

"  Whereas  the  Most  Noble  Charles  Earle  and  Duke  of  Shrewsbury,  by  indentures 
of  lease  and  release,  bearing  date  respectively  the  ;30th  and  iilst  of  October,  1700, 
and  the  release  being  tripartite,  and  made  or  mentioned  to  be  made  between  the  said 
Duke  of  the  first  part,  the  Right  Hon.  Sidney  Lord  Godolphin  and  William  Walsh 
(both  since  deceased)  of  the  second  part,  and  the  Rev.  Dr.  William  Talbot,  then 
Bishop  of  (Jxford,  and  now  Bishop  of  Salisbury,  and  .Sir  John  Talbot,  and  John 
Arden  (both  since  deceased),  of  the  third  part,  after  failure  of  issue  male  of  his  body, 
and  other  u.ses  since  determinetl,  did  settle  all  and  evei'y  the  mannors,  messuages, 
farms,  advowsons,  rectories,  tytlies,  lands,  tenements,  and  herediUunents  whatsoever 
of  the  .said  (.Jiarles  Duke  of  Shrewsbury,  situate,  lying,  and  being  in  the  several 
counties  of  Salop,  Worcester,  Berks,  Chester,  Stali'oi'd,  Oxford,  Wilts,  and  Derby,  any 
or  either  of  them,  or  elsewhere  in  the  kingdom  of  lingland  or  Ireland,  whereof  or 
wherein  the  said  Duke,  or  any  other  person  or  perisons  in  trust  for  him,  had  any  estate 
of  inheritance  in  possession,  reversion,  remainder,  or  expectancy,  together  witii  all 
and  singular  their  and  every  of  theii'  rights,  royalties,  franchises,  privileges,  members, 
and  appurtenances,  to  the  uses  following,  that  is  to  say,  to  the  use  and  behoof  of 
George  lalbot,  Esq.,  third  son  of  Ciilbert  Talljot,  of  Batchcuate,  in  tiie  county  of 
Worcester,  Esij.,  uncle  of  the  said  Charles  Duke  of  Shrewsbui-y,  for  and  dui'ing  the 
term  of  his  natural  life,  without  impeachment  of  waste;  remainder  to  trustees  to 
preserve  contingent  remaindei's  ;  lemainder  to  the  first  and  other  .sons  of  the  said 
George  Talbot  in  tail-male  ;  and,  for  want  of  issue,  to  the  u.se  and  behoof  of  Joini 
Talbot,  ]^s(|.,  eldest  son  and  heir  of  Thomas  Talbot,  l']sq.,  late  of  Ijongford,  in  the 
county  of  Salo]),  deceased,  for  and  dining  the  term  of  his  natural  life,  without  impeach- 
ment of  waste  ;  remainder  to  trustees  to  preserve  contingent  remaindeis  ;  remainder 
to  the  first  and  other  sons  of  the  said  John  Talbot,  successively,  in  tail-male  ;  and, 
for  want  of  such  issue,  to  the  use  of  the  said  Sir  John  Talbot,  party  to  the  said 
indenture,  for  life,  with  remainder  to  his  first  and  other  sons  successively  in  t<iil-male  ; 
and,  for  want  of  such  i.ssue,  to  the  u.se  of  Charles  Duke  of  Sincwsbur}',  his  heirs  and 
assignes  for  ever,  with  power  to  make  jointures  and  leases  as  therein  mentioned  :  And 
whereas  the  said  Charles  i)ul<c  of  Shrt'wsbury,  in  and  by  his  last  will  and  testament 
in  writing,  liearing  <late  on  u?- about  the  llHh  of  iluly,  171 -,  — reciting,  that,  since  tiiu 
making   the    said   recited  setllemcjit,    lie    had    [Uirchased   the    manors  or   lordshij)s   of 
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[65]-bot,  George  Pitt,  Esq.,  uncle  of  the  said  Maiy  Talbot,  and  executor  of  her  late 
father's  will,  and  trustees  for  her  and  her  children  in  her  marriage-settlement,  and 
next  friends  to  and  for  and  on  the  behalf  of  George  Talbot  (an  infant  of  very  tender 
years),  son  and  heir  [66]  apparent  of  the  said  George  Talbot,  husband  of  the  said 
Mary,  by  the  said  Mary,  late  Mary  Fitzvvilliam  : 

"  Sheweth, — that  the  most  noble  Charles,  late  Duke  and  Earl  of  Shrewsbury,  by 

Dunthorpp,  alias  Duuthorpe,[and  Showell,  alias  Sowell,  and  divers  freehold  messuages, 
granges,  lands,  tenements,  and  hereditaments,  lying  and  being  in  the  parishes,  villages, 
helds,  and  hamlets  of  Heathropp,  Swarford,  Great  'i'ewe,  and  Little  Tevve,  and  else- 
where in  the  county  of  Oxford,  and  likewise  had  purchased  a  tenement  or  farm  called 
Broadstone  farm  lymgand  being  in  the  town  and  fields  of  Dunthropp,  Chalford,  Lidston, 
and  Broadstone  in  the  said  county  of  Oxfoid,  which  was  held  by  lease  from  the 
principal  and  scholars  of  King's  Hall  College  and  of  Brazen  Nose,  in  the  University 
of  Oxford,  which  he  was  desirous  should  be  settled,  limited,  and  enjoyed  to  the  same 
uses  and  by  the  same  person  and  persons  as  his  manors,  messuages,  lands,  and 
hereditaments,  mentioned  and  comprised  in  the  said  recited  indenture  tripartite  are 
settled  and  limited  unto  and  upon,  did  thereby  give  and  devise  all  his  aforesaid 
manors,  messuages,  lands,  tenements,  and  freehold  here  iitaments  by  him  purchased  as 
aforesaid,  lying  and  being  in  the  parishes,  villages,  fields,  and  hamlets  of  Heathropp, 
kSwarford,  Great  Tewe,  and  i,ittle  Tewe,  and  elsewhere  in  the  count}'  of  Oxford,  to 
the  said  William  Talbot  Lord  Bishop  of  Oxford,  Sir  John  Talbot,  John  Arden,  and 
their  heirs,  to  the  use  of  the  person  and  persons,  and  subject  to  the  same  limitations, 
powers,  provisoes,  and  restrictions  as  the  manors,  lands,  and  hereditaments  mentioned 
and  comprised  in  the  aforesaid  indenture  tripartite  are  limited  and  settled  ;  and  thereby 
did  give  and  devise  all  his  estate,  right,  title,  interest,  and  term  of  years  of,  in,  and 
unto  certciin  messuages,  lands,  and  tenements  called  Broadstone  farm,  to  the  said 
trustees,  their  executors  and  admiiiistiators,  upon  trust  that  they  should  from  time  to 
time  and  at  all  times  permit  and  sutler  such  person  and  persons  as  should  by  virtue  of 
the  aforesaid  devise  be  entitled  to  hold  and  enjoy  the  aforesaid  freehold  premises, 
to  receive,  take,  and  enjoy  the  rents,  issues,  and  protits  of  the  said  farm  ;  and  further 
reciting,  that,  by  the  aforesaid  indenture  tripartite,  all  his  manors,  lands,  tenements, 
and  hereditaments  in  the  counties  of  Chester,  Statt'ord,  Oxford,  and  Wilts,  and  else- 
where in  the  kingdoms  of  England  and  Ireland,  whereof  no  use  is  thereinbefore 
limited,  stood  charged,  after  his  decease,  and  failure  of  issue  male  of  his  bodj',  with 
the  payment  of  such  just  debts  as  then  should  be  owing  by  him,  and  which  his 
personal  estate  should  not  be  sufficient  to  pay,  and  all  annuities  and  other  sums 
of  money  he  should  give  or  appoint  to  be  raised  by  deed  or  will,  attested  by 
two  or  more  credible  witnesses, — he  the  said  duke  did  becjueath  to  his  servants 
and  others  several  annuities  for  their  respective  lives  :  And  whereas  the  said  Charles 
Duke  of  Shrewsbury,  on  or  about  the  1st  of  February,  1717,  departed  this  life 
without  leaving  any  issue,  whereby  the  honour,  title,  and  dignity  of  Earl  of 
Shrewsbury,  and  the  reversion  and  inheritance  of  the  settled  manors,  lands,  tene- 
ments, hereditaments,  and  premises  descended  and  came  to  the  Right  Hon.  Gilbert 
now  Earl  of  Shrewsbury,  eldest  son  and  heir  of  the  .said  Gilbert  Talbot  of  Batchcoate 
aforesaid,  Esq.,  uncle  of  the  said  duke  :  And  whereas  the  personal  assets  of  the 
said  duke  are  sufficient  to  pay  the  said  duke's  debts,  funeral,  and  legacies,  with  a  very 
great  overplus,  so  that  the  manors,  lands,  tenements,  and  hereditaments  by  the 
said  recited  indenture  tripartite  of  settlement,  and  last  will  and  testatment,  subject  to 
the  payment  of  the  said  annuities  thereon  charged,  ought  to  be  enjoyed  by  the 
said  George  Talbot,  and  such  persons,  and  in  such  mannei',  as  the  same  are  thereby 
settled  :  And  whereas  the  said  Sir  John  Talbot  dj'ed  without  issue  male,  in  the 
life-time  of  the  said  Duke  of  Shrewsbury  :  And  whereas  the  said  Gilbert  Earl  of 
Shrewsbury  is  resolved  not  to  marry ;  and,  being  desirous  to  pay  a  due  obsei'vance 
to  the  intentions  of  the  said  duke,  expressed  in  the  said  settlement  and  will,  hath 
persuaded  the  said  George  Talbot,  his  younger  brother,  to  marry  the  Hon.  Ma,ry 
Fitz-William,  sister  to  the  Right  Hon.  Richard  Lord  Viscount  Fitz- William  of  Merwin, 
in  the  kingdom  of  Ireland,  and,  by  indentures  of  lease  and  release,  bearing  date 
respectively  the  3rd  and  4th  of  March,  1718,  and  the  release  being  quinquipartite, 
and  made  or  mentioned  to  be  made  between  the  said  Gilbert  Earl  of  Shrewsbury  and 
George  Talbot  of  the  tii-st  part,  the  said  Richard  Lord  Viscount  Fitz-William  and 
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deed  of  settlement,  and  by  his  last  will,  coiivc\'ed,  limited,  and  directed  [67]  to  be 
conveyed  several  manore,  lands,  and  hereditaments  in  the  said  settlement  and  will 
mentioned,  in  failure  of  issue  male  of  the  said  duke,  to  the  said  George  Talbot,  the 
father,  for  life,  with  remainder  to  his  first  and  other  sons  in  tail-male,  and,  for  default 
of  such  issue,  with  other  remainders  over. 

[68]  "That,  the  said  duke  being  dead  without  issue  male,  a  treaty  of  man-iage 

Mary  Fitz-William  of  the  second  part,  the  Right  Hon.  George  Earl  of  Cardigan, 
William  Lord  Bishop  of  Salisbury,  Sir  John  Stanley,  Knt,  and  Chailes  Talbot,  Esq. 
(eldest  son  and  heir  apparent  to  the  said  William  Lord  Bishop  of  Salisbury),  of  the 
third  part,  the  Right  Hon.  Lord  Lumley  and  the  said  John  Talbot  of  the  fourth  part. 
Sir  John  Webb,  Bart.,  George  Pitt,  Esq.,  and  Nevile  Ridley,  Esc].,  of  the  fifth   part, — 
reciting  the  settlement  and  will  made  by  the  said  Charles  Duke  of  Shrewsbur\', — in 
consideration  of  a  marriage  then  intended  between  the  said  George  Talbot  and  Mary 
Fitz- William,  and  1. '5,0001.  portion,  they  the  said  Gilbei't  Earl  of  Shrewsbury,  George 
Earl  of  Cardigan,  William  Lord  Bishop  of  Salisbury,  and  Sir  John  Stanley,  according 
to  their  respective  estates  and  interests,  did  grant  and  convey  unto  the  said  Richard 
Lord  Lumley,  Nevile  Ridley,  and  their  heirs,  all  those  the  said  manors  of  Dunthropp 
alias  Dunthorpe,  and  Showell,  alias  Sowell,  in  the  county  of  Oxon  and  all  the  said 
freehold  messuages,  granges,  lands,  tenements,  and  hereditaments,  situate,  lying,  and 
being  in  the  paiishes,   villages,  fields,  and   hamlets   of  Heathropp,  Swarford,  Great 
Tewe,  and  Little  Tewe,  in  the  said  county  of  O.xford,  and  also  all  and  every  the 
said  mannors,  freehold  messuages,  farms,  advowsons,  rectories,  tythes,  lands,   tene- 
ments, and  hereditaments,  situate,  lying,  and  Ijeing  in  the  several  counties  of  Salop, 
Worcester,  Berks,  Chester,  Stafford,  Oxford,  and  Wilts,  or  elsewhere  in  the  kingdoms 
of  Great  Britain  or  Ireland  (except  all  manors,  lands,  tenements,  and   hereditaments 
in  the  county  of  Middlesex,  and  except  the  .said  leasehold  farm  called  Broadstono 
Farm,   and  also  except  the  manor  of  Cooksey,  and  all   and   every  the  messuages, 
cottages,  mills,  lands,  tenements,  meadows,  leasoweis,  closes,  coppices,  wood  grounds, 
boilaries  of  salt  water  or  salt-fatts,  walling  rents,  and  heieditaments   whatsoevei', 
which  were  late  the  estate  of  the  Hun.  Gilbert  Talbot,  Esq.,  deceased,  late  father  of 
the  said  Gilljcrt  I'^arl  of  Shrewsl^ury  and  George  Talbot,  situate,  lying,  and  being  in 
Cook.sey,  Lipton   Warren,  Elmljridge,  Piershall  Green,  Timber  Hangei',  Broomsgrove, 
Doddei'hill,  and  Droitwicli,  anfl  elsewhere  in  the  said  county  of  Woi'cester,  and  other 
the  manoi's,  lands,  tenements,  and  hereditaments  which  were  the  estate  and  inherit- 
ance of  (iilbert  Tall)Ot,   late  of  Batchcoate,   in  the  .said  county  of  Worcester,   Ks<\., 
deceased,  father  of  the  said  Gilbert   Ivirl  of  Slir(!wsbury  and  George  Talbot,  To  hold 
(except  as  before  excepted)  to  the  said  liichard  Lord   Lumley  and  Nevile  iii(iley,  and 
their  heirs,  to  the  uses  following,  that  is  to  say,  immediately  after  the  solemnization 
of  the  said  marriage,  then,  as  for,  touching,  and  concerning  the  said  manors,  lands, 
tenements,  and  hereflitamcnts  in  the  said  counties  of  Salop,  Worcester,  and   Berks, 
to  the   use  of  the  .said   Richard  Lord  Viscount  Fitz-William  and  George  Pitt,  their 
executors,  administrators,  and  a-ssigns,  for  the  term  of  ninety-nine  years,  if  the  said 
George  Talbot  and  Mary  Fitz-William  shall  jointly  so  long  live,  upon  trust  to  raise  the 
aiHuial  sum  of  4001.,  tax-free,  foi'  the  said  Maiy,  during  the  said  term,  foi'  her  separate 
use;  and  upon  further  trust  to  ])eruiit  and  sutler  the  said  (icorge  Talliot  to  receive 
the  residue  of  the  rents  and   profits  during  the  .said   term  ;  and  as  for,  touching,  and 
concci'ning  the  .said  manors,  lands,  tenements,  and  hereditam(!nts  limited  in  use  to  the 
said    Kichard    Lord    Viscount  Fitz-William  and   George    Pitt    for    ninety-nine    years, 
determinable  as  aforesaid,  and  as  for  and  concerning  all   and  every  other  the  said 
manors,  lands,  tenements,  heredit<iments,  and  premi.ses    by  the  said  indenture   bar- 
gained an<l  sold  (except  as  therein  is  excepted),  to  the  use  of  the  said  (xcorge  Talbot 
for  life,  without  impeachment  of  waste  ;  remainder  to  tru.stees  to  preserve  contingent 
remainders  ;   and,  after  his  decease,  to  the  use,  intent,  and  purpose,  that  the  saiil 
Mary  Fitz-William  shotdd  have  and  receive  out  of  all  the  said  manors,  lands,  tene- 
ments, hereditaments,  and  premises,  the  ainnial  sum  of   l.'")00l.,  tax-free,  for  her  life, 
for  her  jointure,  with   power  of  disti'css  for  non-payment   thereof,  and,  charged  and 
chargeable  therewith,  to  the  use  of  the  said  liichard  Loid    Viscount  j<'itz  William  aixl 
(leoigc  Pitt,  their  executois,  administrators,  and  assigns,  for  two  hundred  years,  with- 
out iiupca<-hm('nt  of   waste,  f<ii- the   better  r.aisiug  the  said  rent-charge  ot    l")0(i|.,  and 
secuiing  the  same;  and,  after  the  expiration  or  other  sooner  determination  of  the 
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was  bad  between  the  said  George  Talbot  the  father  and  the  said  Mary  liis  now  wife  ; 
and  it  was  agreed  on,  that,  in  consideration  of  13,0001.,  the  marriage  portion  of  the 
said  Mary,  and  in  consideration  of  the  said  marriage,  the  said  manors  and  [69] 
premises  should  be  settled  on  the  said  George  Talbot,  the  father,  for  life,  with 
remainder  to  his  first  and  other  sons  by  the  said  Mary  in  t;iil-male,  with  remainders 
over. 

said  term  of  two  hundred  years,  to  the  use  of  the  first  and  other  sons  of  the  said 
George  Talbot  on  the  body  of  the  said  Mary  Fitz-William  to  be  begotten,  in  tail- 
male,  successively  ;  and,  for  want  of  such  issue,  as  to  the  said  manois,  lands,  tene- 
ments, and  hereditaments  in  the  said  counties  of  Worcester,  Salop,  and  Berks,  to  the 
use  of  the  said  Richard  Lord  Vi.scount  Fitz-William,  Sir  John  Webb,  and  George 
Pitt,  their  executors,  administrators,  and  assigns,  for  five  hundred  years,  without 
impeachment  of  waste,  upon  trust  for  raising  20,0001.,  and  [as]  maintenance  for  the 
daughters  of  the  said  George  Talbot  on  the  body  of  the  said  Mary  Fitz-AMlliam  to 
be  begotten,  in  case  they  shall  have  no  issue  male ;  and,  as  to  the  said  manors,  lands, 
tenements,  and  hereditaments  in  the  said  counties  of  Worcestei',  Salop,  and  Berks, 
from  and  after  the  determination  of  the  said  term  of  five  hundred  years,  and  all  other 
the  .said  manors,  lands,  tenements,  and  hereditaments,  from  and  after  the  several 
determinations  of  the  several  estates  thereinbefore  limited,  to  the  use  of  the  first  and 
all  other  the  sons  of  the  said  George  Talbot  on  the  body  of  any  after-taken  wife  to  be 
begotten,  in  tail-male,  successively  ;  and,  for  want  of  such  issue,  to  the  use  of  the  said 
John  Talbot  of  Longford,  for  and  during  the  tei'm  of  his  natural  life,  without  impeach- 
ment of  waste  ;  remainder  to  trustees  to  pieserve  contingent  remainders;  remainder 
to  the  first  and  other  sons  of  the  said  John  Talbot  in  tiiil-male,  successively  :  in  which 
said  indenture  of  release  there  is  comprised  a  power  to  the  said  Geoige  Talbot,  and 
also  to  the  said  John  Talbot,  when  he  shall  be  in  the  actual  possession  of  the  said 
manors  and  premises,  to  make  joyntures  to  any  women  they  should  marry,  nob 
exceeding  the  yearly  value  or  sum  of  20001.  a  year  ;  with  power  also  to  lease  the  said 
manors,  lands,  tenements,  and  hereditaments  (except  as  therein  is  excepted)  for 
twenty-one  years  or  three  lives  :  and,  by  the  taid  indenture,  the  said  William  Lord 
Bishop  of  Salisbuiy  did  assign  the  said  lease  of  Broadstone  farm  to  the  said  Lord 
Lumley  and  Nevile  Ridley,  upon  trust  that  they  should  permit  and  suffer  such  persons 
as  by  virtue  of  the  aforesaid  limitations  hold  and  enjoy  the  freehold  premises  thereby 
granted,  to  receive  and  take  the  rents,  issues,  and  profits  of  the  said  farm  :  And, 
reciting  in  the  said  indenture  of  release,  that,  after  the  deaths  of  Gilbert  Earl  of 
Shrewsbury,  George  Talbot,  and  John  Talbot,  and  failure  of  issue  male  of  their 
respective  bodies,  the  title,  honor,  and  dignity  of  Earl  of  Shrewsbury  will,  by  virtue 
of  letters-patents  of  creation  of  the  said  earldom,  made  and  granted  by  King  Henry 
VI.  to  John  first  Earl  of  Shrewsljury,  and  the  heirs  male  of  his  body,  by  course  of 
descent,  and  per  formamdoni,  come  to  the  said  William  Lord  Bishop  of  Salisbury,  and 
the  heirs  male  of  his  body,  it  was  by  the  said  indenture  agreed  that  the  said  Gilbert 
Earl  of  Shrewsbury,  George  Talbot,  John  Talbot,  William  Lord  Bishop  of  Salisbury, 
and  Charles  Talbot,  should  use  their  humble  application  for  obtaining  a  private  act  of 
parliament,  and  give  their  consent  thereunto,  for  settling  the  said  manors,  lands,  tene- 
ments, hereditaments,  and  premises  on  the  said  William  Lord  Bishop  of  Salisbury  and 
the  issue  male  of  his  bodv,  after  the  death  of  the  said  Gilbert  Earl  of  Shrewsbury, 
George  Talbot,  and  John  Talbot,  and  failure  of  issue  male  of  their  bodies,  in  such 
manner  as  should  be  advised, — as  in  and  by  the  said  indenture,  relation  being  there- 
unto had,  may  more  fully  and  at  large  appear :  And  whereas  the  said  Gilbert  Earl  of 
Shrewsbury  is  desirous  that  the  said  settlement  should  be  further  extended,  in  such 
mannei'  as  is  hereinafter  mentioned,  and  that  the  said  manors,  lands,  tenements,  and 
hereditaments  should  be  annexed  to  and  go  along  with  the  said  honour,  title,  name, 
and  dignity  of  Earl  of  Shrewsbury  in  such  manner  as  is  hereafter  expressed,  for  the 
better  and  more  honorable  support  of  the  said  name,  dignity,  and  title,  which  cannot 
be  done  without  an  act  of  parliament :  Wherefore,  may  it  please  your  most  Excellent 
Majesty,  at  the  humble  petition  of  the  said  Gilbert  Earl  of  Shrewsbury,  George 
Talbot,  John  Talbot,  William  Talbot  Lord  Bishop  of  Salisbury,  and  Charles  Talbot, 
son  and  heir  apparent  of  the  said  Bishop  of  Salisburv,  Edward,  .Sherington,  and  Henry 
Talbot,  younger  sons  of  the  said  William  Lord  Bishop  of  Salisbury,  that  it  may  be 
enacted,  and  be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
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"  That,  by  indentures  of  lease  and  release,  bearing  [70]  date  the  3rd  and  4th  days 
of  March,  1718,  the  said  manors  and  premises  (except  as  therein  is  excepted)  were 
conveyed  accordingly,  and  soon  after  the  said  marriage  was  had  and  solemnized. 

"That,  on  or  about  the  11th  day  of  December  last,  [71]  the  said  George  Talbot, 
the  father,  and  Mary  his  said  wife,  had  issue  between  them  the  said  George  Talbot, 
the  infant,  who  is  now  seised  of  and  in  the  said  manors  and  premises  of  an  estate 
in  tail-male  expectant  on  the  death  of  the  said  father. 

advice  and  consent  of  the  lords  spiritual  and  temporal  and  commons  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  the  said  recited  inden- 
tures of  lease  and  release  bearing  date  the  said  3rd  and  4th  of  March,  1718,  being  the 
settlement  made  on  the  marriage  of  the  said  George  Talbot  with  the  said  Mary  Fitz- 
William,  and  all  and  every  the  uses,  trusts,  and  estates  therein  mentioned,  limited, 
and  declared,  is,  are,  and  shall  be  hereby  ratified  and  coutirmeil ;  and  that  the  said 
George  Talbot  and  his  first  and  other  sons,  and  the  heirs  male  of  their  bodies  respec- 
tively, and  the  said  Mary  his  wife,  and  the  said  John  Talbot  of  Longford,  and  his 
first  and  other  sons,  and  the  heirs  male  of  their  bodies  respectively,  and  all  and  every 
other  person  or  persons  to  whom  any  use,  trust,  estate,  rent,  remedy  for  the  same,  or 
other  power  or  interest,  is  by  the  said  recited  marriage-settlement  granted  or  limited, 
shall  be  enabled  to  t;ike,  hold,  and  enjoy,  and  shall  and  may  have,  hold,  and  enjoy, 
the  said  manors,  laufls,  tenements,  hereditaments,  and  premises  respectively,  according 
to  the  true  intent  and  meaning  of  the  said  marriage-settlement,  any  law  or  statute  to 
the  contraiy  thereof  notwithstanding;  subject,  nevertheless,  to  the  jointure  of  the 
most  noble  Adelaida  Duchess  of  Shrewsbury  for  her  life,  and  to  the  several  annuities 
charged  on  some  of  the  said  manors  by  the  said  last  will  and  test^iment  of  the  said 
Duke  of  Shrewsbury,  and  to  the  remedies  thereby  given  for  recovering  the  same. 

"II.  And  be  it  further  enacted  hy  the  authority  aforesaid,  that,  after  the  decease 
of  the  .said  George  Talbot  and  John  Talbot,  and  failure  of  issue  male  of  their  respec- 
tive bodies,  all  and  every  the  manors,  messuages,  farms,  advowson.s,  rectories,  tythes, 
lands,  tenements,  and  hereditaments  whatsoever  of  the  said  duke,  situate,  lying,  and 
being  in  the  several  coiuities  of  Salop,  Worcester,  Berks,  Chester,  Stafford,  Oxford, 
Wilts,  and  Derby,  any  or  either  of  them,  or  elsewhere  in  the  kingdoms  of  Great 
Britain  or  Ireland,  whereof  or  wherein  the  said  duke  at  the  time  of  his  decease,  or 
any  other  person  or  persons  in  trust  for  him,  had  any  estate  of  inheritance  in  po.sses- 
sion,  reversion,  remainder,  or  expectancy,  together  with  all  and  singular  their  and 
every  of  their  rights,  royalties,  franchises,  privileges,  members,  and  appurtenances 
(except  all  lands,  tenements,  and  hereditaments  in  the  count}'  of  Middlesex,  and  also 
except  the  manor  of  Cooksey,  and  all  and  every  the  messuages,  cottages,  mills,  lands, 
tenements,  meadows,  leasowes,  closes,  coppices,  woods,  wood-grounds,  boilaries  of 
salt-water,  or  salt-fatts,  walling  rents,  and  hereditaments  whatsoever,  which  were  late 
the  estate  of  the  Hon.  tTJlIiert  Talbot,  Esi[.,  deceased,  late  father  of  the  said  tiilbert 
Harl  of  Shrewsbury  and  George  Talbot,  situate,  lying,  and  being  in  Cooksey,  Upton 
W'arien,  Klmbridge,  I'ieishall  (Jreen,  Timber  Hanger,  Broomsgrove,  Dodderhill,  and 
Di'oitwich,  or  elsewhere  in  the  .said  couuty  of  W(U'cester),  chai-ged,  nevertheles.s,  and 
chargeable  with  the  said  rent-charges  of  12001.  a  year  and  15001.  a  year  to  the  .said 
Duchess  of  Shrewsbury,  and  Mary  Talbot,  wife  of  the  said  George  Talbot,  and  subject 
to  the  said  aiuiuities  given  by  the  said  duke,  and  to  the  respective  remedies  for 
recovering  the  same  respectively,  and  to  such  joyntures,  leases,  runt-charges,  and  other 
charges  and  estates  as  shall  by  virtue  of  the  powers  in  the  .said  recited  indenture 
i|uin(|uiparLite  of  release  dated  4th  of  March,  17  I  8,  or  in  this  jjresent  act,  contained, 
be  granteil,  made,  or  charged  lliereon,  or  on  any  |)art  thereof,  shall  l)e  and  remain  to 
the  use  antl  liehoof  of  the  said  Gilliert  Marl  of  Shrewsbury  for  and  during  the  term  of 
his  naluial  life,  without  imjjcachnient  of  or  for  any  manner  of  waste  ;  and,  fiom  and 
after  the  determination  of  that  estatt^  to  the  use  and  behoof  of  the  said  Kichard  Lord 
Lumley  and  his  heiis,  during  the  natural  life  of  the  said  Gilbert  Karl  of  Shrewsbury, 
upon  trust  only  to  preserve  the  contingent  uses  and  estjites  hereinafter  mentioned 
from  being  destroyed  or  discontinued,  but,  nevertheless,  in  trust  to  permit  and  suffer 
the  said  Gilbert  Earl  of  Shrewsbury  to  receive  the  rents,  issues,  and  profits  of  the 
premises  during  his  natural  life  ;  and,  from  and  after  his  decease,  to  the  use  and  behoof 
of  the  first  son  of  the  body  of  the  s.iid  tJilbert  Earl  of  Shrewsbury  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  liody  of  sucii  first  son   lawfully   issuing;  and,  for 
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[72]  "That  Gilbert  Earl  of  Shrewsbury,  the  said  George  Talbot,  the  father,  the 
said  Mary  Tall)ot,  John  Talbot,  William  Lord  Bishop  of  Salisbury,  Charles  Talbot, 
Esq.,  Edward  Talbot,  clerk,  and  Sherington  Talbot,  sons  of  the  said  William  Lord 
Bishop  of  Salisbury,  [73]  have  petitioned  your  lordships  for  leave  to  bring  in  a  bill  to 
confirm  the  said  settlement  made  on  the  said  marriage,  and  to  annex  the  said  estates 
to  the  said  earldom,  by  extending  the  limitations  thereof  to  the  said  Lord  Bishop  of 
Salisbury,  and  the  issue  male  of  his  body. 

default  of  such  issue,  to  the  use  and  behoof  of  the  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  and  all  and  every  .son  and  sons  of  the  body  of  the  said 
Gilbert  Earl  of  Shrewsbury  lawfully  to  be  begotten,  severally  and  successively,  one 
after  another,  as  they  and  every  of  them  shall  be  in  seniority  of  age  and  priority  of 
birth,  and  of  the  several  and  respective  heirs  male  of  the  body  or  bodies  of  all  and 
every  such  son  and  sons  issuing,  the  elder  of  .such  son  and  the  heirs  male  of  his  body 
issuing  being  always  preferred  and  to  tiike  before  the  younger  of  such  sons  and  the 
heirs  male  of  his  or  their  bodies  issuing  ;  and,  for  default  of  such  issue,  to  the  use  and 
behoof  of  all  and  every  person  and  persons,  lieing  issue  male  of  the  body  of  the  said 
John  first  Earl  of  Shrewsbury,  to  whom  the  said  title,  honour,  and  dignity  of  Earl  of 
Shrewsbury  shall  after  the  decease  of  the  said  Gilbert  Earl  of  Shrewsbury,  George 
Talbot,  and  John  Talbot,  without  issue  male  of  their  respective  bodies,  by  virtue  of 
the  said  letters-patents  of  creation  of  the  said  earldom,  descend  and  come,  severally 
and  successively,  one  after  another,  as  they  and  every  of  them  shall  succeed  to  and 
inherit  the  said  earldom,  and  of  the  several  and  respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  person  and  persons  issuing,  to  attend  and  wait  upon  the 
said  earldom,  and  to  bo  annexed  to  and  descend  with  the  same. 

"  in.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  the  said  Gilbert 
Earl  of  Shrewsbury,  and  the  heirs  male  of  his  body,  George  Talbot,  and  John  Talbot, 
any  or  either,  shall  not,  by  him  or  themselves,  or  together  with  any  other  person  or 
persons  whatsoever,  alien,  grant,  or  convey  away  any  of  the  said  manors,  messuages, 
farms,  advowsons,  rectories,  tythes,  lands,  tenements,  and  hereditaments  hereby  settled, 
or  any  part  thereof,  nor  do  any  other  act  or  deed  whatsoever  which  shall  or  may  be 
to  the  prejudice  or  disinherison  of  any  per.son  or  persons  to  whom  any  remainder  or 
estate  in  the  premises  is  limited,  confirmed,  or  appointed  to  descend  or  come  by  this 
present  act  of  parliament  after  the  decease  of  the  said  Gilbert  Earl  of  Shrewsbury, 
George  Talbot,  and  John  Talbot ;  and  that  all  and  every  alienation,  fine,  recovery, 
and  conveyance,  and  every  act  whatsoever  to  be,  made,  levied,  suttered,  or  done  by 
the  said  Gilbert  Earl  of  Shrewsl)ury,  or  the  heirs  male  of  his  body,  George  Talbot, 
and  John  Talbot,  any  or  either  of  them,  by  him  or  themsehes,  or  together  with  any 
other  person  or  persons  whatsoever,  shall  be  and  are  hereby  declared  to  be  null  and 
void  as  against  every  person  or  persons  to  whom  any  remainder  or  estate  in  the 
premises  is  hereby  limited,  confirmed,  or  appointed  to  descend  or  come  after  the 
decease  of  the  said  Gilbert  Earl  of  Shrewsbury,  George  Talbot,  and  John  Talbot. 

"  IV.  Piovided  always,  and  be  it  further  enacted  by  the  authority  aforesaid,  that 
it  shall  and  may  be  lawful  to  and  for  the  said  George  Talbot,  son  of  Gilbert  Talbot  of 
Batchcoate,  in  case  he  shall  have  issue  by  the  said  Mary  his  now  wife,  or  any  after- 
taken  wife,  a  son,  and  also  younger  child  or  children,  sons  or  daughters,  at  any  time 
during  his  natural  life,  by  any  writing  under  his  hand  and  seal,  to  be  attested  by  two 
or  more  credible  witnesses,  or  by  his  last  will  and  testament  in  writing,  to  he  attested 
as  aforesaid,  to  grant,  lease,  limit,  devise,  or  appoint  all  or  any  of  the  said  manors, 
lands,  tenements,  and  hereditaments,  or  any  part  thereof  (except  the  said  manors,  lands, 
tenements,  and  hereditaments  in  the  county  of  Oxford),  to  any  person  or  persons  for 
the  term  of  ninety-nine  years,  to  commence  from  the  decease  of  the  said  George 
Talbot,  upon  trust  only  for  raising  any  sum  of  money  not  exceeding  in  the  whole  the 
sum  of  15,0001.  for  the  portion  of  the  daughter  or  daughters  of  the  said  George  Talbot 
(subject,  nevertheless,  to  the  jointure  of  the  .said  Adelaida  Duchess  of  Shrewsbury 
and  of  the  said  Mary  Talbot,  and  to  the  said  annuities,  and  to  such  leases,  joyntures, 
charges,  and  estates  as  shall  happen  to  be  thereof  made  by  virtue  of  any  the  powers 
in  the  said  recited  settlement  or  in  this  present  act  contained),  the  same  to  be  paid  to 
such  daughter  or  daughters  respectively  when  and  if  such  daughter  or  daughters  shall 
respectively  attain  the  age  of  twenty-one  yeai-s,  or  Ije  married,  and  not  otherwise,  and 
in  such  proportions,  and  with  such  maintenance  not  exceeding  51.  per  centum  per 
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[74]  "That  a  bill  is  brought  in  accordingly,  whereljy  the  said  infant  (in  case  he 
should  come  to  the  possession  of  the  said  manors  and  premises)  is  restrained  from 
barring  any  remainder  limited  in  and  bj'  the  said  settlements  made  by  the  said  duke 
and  on  the  said  niar-[75]-riage  of  his  said  father  and  mother,  and  which  by  law  when 
he  shall  attain  the  age  of  twenty-one'years  he  hath  a  power  to  do. 

"That  your  petitioners  have  been  informed  that  Gilliert,  pre.sent  Earl  of  Shrews- 
annum,  till  payment,  as  the  said  George  Talbot  shall  by  any  writing,  attested  by  two 
or  more  credible  witnesses,  direct  or  appoint ;  and  also  to  charge  the  said  premises 
(except  before  excepted)  with  annuities  or  rent-charges  for  the  younger  sons  respec- 
tively, during  their  respective  lives  only,  so  as  no  one  annuity  to  any  younger  son 
exceed  the  sum  of  2001.  a  year,  and  so  as  no  such  annuity  be  prejudicial  to  the  present 
charges  on  the  said  manors  and  premises. 

"  V.  Provided  always,  and  be  it  fuither  enacted,  that,  if  the  said  Mary,  now  wife 
of  the  said  George  Talbot,  shall  die  in  the  life-time  of  the  said  George  Talbot,  son  of 
Gilbert  Talbot,  of  Batchcoate,  without  any  issue,  and  ho  shall  marry  again,  and  shall 
have  no  issue  male,  and  one  or  more  daughter  oi'  daughters,  that  then  and  in  such 
case  it  shall  and  may  be  lawful  to  and  for  the  said  George  Talbot,  by  any  writing 
under  his  hand  and  seal,  attested  by  two  or  more  credible  witnesses,  or  by  his  last 
will  and  testament  in  writing,  attested  as  aforesaid,  to  grant,  lease,  limit,  devise,  or 
appoint  all  or  any  the  said  manors  lands,  tenements,  hereditaments,  and  premises 
(except  the  said  manors,  lands,  tenements,  hereditaments,  and  premises  in  the  said 
county  of  Oxford)  to  any  penson  or  per.sons,  for  the  term  of  four  hundred  years,  to 
commence  from  and  after  the  decease  of  the  said  Geoi'ge  Talbot  and  of  the  said  John 
Talbot,  and  failure  of  issue  male  of  their  respective  bodies,  and  subject  to  the  joyntures 
and  annuities  aforesaid,  and  to  such  other  leases  and  charges  as  shall  be  thereon  by 
virtue  of  any  the  powers  in  the  said  recited  settlements  or  this  present  act  contained, 
upon  trust  only  for  rai.sing  any  sum  or  sums,  not  exceeding  in  the  whole  the  sum  of 
20,0001.  of  lawful  money,  for  the  portion  or  portions  of  such  daughter  or  daughters, 
the  same  to  be  raised  and  paid  to  them  I'espectively  at  their  respective  ages  of  twenty- 
one  years  or  days  of  marriage,  which  shall  first  happen  after  the  commencement  of 
the  said  term  of  foui'  hundred  years  ;  and,  in  case  such  daughter  or  daughters  shall 
attain  the  said  age  of  twenty-one  years,  or  be  married,  before  the  commencement  of 
the  said  term,  then  within  six  months  after  the  commencement  thereof,  with  mainten- 
ance till  payment,  not  exceeding  the  interest  of  the  portion  or  portions  ;  provided, 
that,  if  any  such  daughter  or  daughters  shall  happen  to  die  unmarried  before  she  or 
they  shall  respectively  attain  the  age  of  twenty-one  years,  the  portion  or  portions  of 
the  daughter  or  daughters  so  dying  shall  not  be  raised. 

"  VI.  Provided  also,  and  be  it  further  enacted  and  declared  by  the  authority  afore- 
said, that  it  shall  and  maj'  be  lawful  to  and  for  the  said  George  Talbot  (son  of  the 
said  Gilbeit  Talbot  of  Batchcoate)  from  time  to  time  during  his  natural  life,  by  any 
indenture  or  other  writing  oi-  writings  under  his  hand  and  seal,  testified  in  the  pi'esenco 
of  two  or  more  credible  witnesses,  to  make  or  grant  any  lease  or  leases,  estate  or 
estates,  of  the  said  manors,  lands,  tenements,  hereditaments,  and  premises,  or  any  part 
thereof  (except  the  said  manors,  lands,  tenements,  hereditaments,  and  premises  in  the 
said  county  of  Oxford),  without  prejudice  to  the  said  jointur(^s  or  annuities  or  any 
other  precedent  char'ges  ther'cori,  for  the  ter'tn  of  three  hundred  year.s,  to  commcirce 
from  and  after  the  decease  of  the  said  Geor-ge  Tall)ot,  anil  John  Talbot  of  liOngford, 
and  failui'c  of  issue  male  of  their  respective  Ijodies,  upon  trust,  irr  ca.se  the  .said  (xeoi'ge 
Talbot  shall  die  without  any  issue  of  his  body,  male  or  female,  livirrg  at  his  death,  or 
ijorn  after  his  decease,  and  Anne  'I'albot  and  Maiy  Talbot,  daughter's  of  Arrno  'I'alliot, 
late  sister  of  the  said  Geor'ge  Talbot,  or  any  issue  of  their  bodies,  shall  happen  to  be 
then  .alive,  to  r-aise  by  sale  or  mortgage  of  the  premises  to  ))e  comprised  in  the  said 
term  of  three  hurrdrc'd  year's,  or  of  a  competent  part  thereof,  after'  the  conrmerrcernent 
of  the  .said  tcr'rri,  arrd  not  befor'c,  sirch  srnn  or  sums  of  irrorrey  rrot  exceedirrg  in  the 
whole  the  sirm  of  10,0001.  for-  the  portions  of  the  .said  Arrnc  Talliot  ami  Mar-y  T;dl)ot, 
the  (larrghters,  together'  with  srrch  mairrtcnarrco  for  their'  portions  not  exceeding  ■")1. 
per  ceirt.  per'  arrrrum,  as  the  said  (i(!or'ge  Tali)ot,  by  arry  ilced  or-  writing  to  bo  l)y  him 
signed  arrd  sealed  irr  the  pr'esence  of  two  or  mor'c  cr'edil)le  witnesses,  or'  by  his  last  will 
and  testamerrt  irr  writirrg,  attested  as  afor'csaid,  shall  direct  or'  appoint;  the  same  to 
be  paid  to  such  daughter  or  daughter's,  or  their  issue,  at  her'  or'  tiieiriige  of  twenty-one 
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bury,  the  said  George  [76]  Talbot,  the  father,  and  Mary  his  wife,  and  John  Talbot, 
have  consented  to  the  said  bill :  but  your  petitioners  humbly  conceive,  and  are  ad\-ised, 
that  their  consent  cannot  bar  the  son  and  children  of  the  said  marriage.  And  your 
petitioners  crave  leave  humbly  to  [77]  inform  your  lordships  that  such  consent  has 
been  unduly  gained  from  them.  All  which  your  petitioners  humbly  hope,  to  prove 
if  your  lordships  shall  be  pleased  to  hear  your  petitioners  touching  the  same. 

years,  or  days  of  marriage,  which  shall  first  happen  after  the  commencement  of  the 
said  term  of  three  hundred  years  ;  and,  if  such  daughter  or  daughters  shall  attain  the 
said  age  of  twenty-one  years  or  be  married  before  the  commencement  of  the  said  term, 
then  within  six  months  after  the  commencement  thereof :  provided,  nevertheless,  that, 
if  the  said  Anne  Talbot  and  Mary  Talbot,  the  daughters,  die  without  issue  before  she 
or  they  attain  the  age  of  twenty-one  years,  and  unmarried,  then  the  said  portion  or 
portions  shall  not  be  raised. 

"  VII.  Provided  always,  and  be  it  further  enacted  and  declared  by  the  authority 
aforesaid,  that,  if  the  said  George  Talbot  (son  of  Gilbert  Talbot)  shall  happen  to  die 
without  any  issue  of  his  body,  male  or  female,  living  at  his  death,  that,  then  and  in 
such  case  it  shall  and  may  be  lawful  to  and  for  the  said  George  Talbot  (son  of  Gilbert 
Talbot),  from  time  to  time  during  his  natural  life,  by  anj'  deed  or  writing  under  his 
hand  and  seal,  attested  by  two  or  more  credible  witnesses,  to  grant,  lease,  limit,  or 
appoint  the  said  manors,  lands,  tenements,  hereditaments,  and  premises,  or  a  com- 
petent part  thereof  (except  the  premises  in  the  county  of  O.xon),  for  the  term  of  one 
hundred  years,  to  commence  from  the  same  George  Talbot's  death  without  issue,  upon 
trust  for  raising  any  sum  of  money  not  exceeding  50001.  to  be  applied  to  such  uses  as 
the  said  (reorge  Talbot,  son  of  the  said  Gilbert  Talbot,  shall  in  like  manner  direct 
or  appoint. 

"VIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  neither  the  first 
or  any  other  son  or  sons  of  the  body  of  the  said  George  Talbot  (son  of  the  said  Gilbert 
Talbot),  or  of  the  body  of  the  said  John  Talbot  of  Longford,  nor  any  the  heirs  male 
of  the  body  or  bodies  of  any  such  son  or  sons,  nor  any  other  person  or  persons,  his  or 
their  heirs  male  of  his  or  their  body  or  bodies  issuing,  to  whom  any  estate  of  inherits 
ance  of  or  in  the  premises,  or  any  part  thereof,  shall  hereafter  come,  descend,  or  accrue 
by  force  or  means  of  this  present  act  of  parliament,  shall  alien,  give,  grant,  bargain, 
sell,  or  otherwise  convey  away  any  of  the  said  manors,  messuages,  advowsons,  tythes, 
lands,  tenements,  hereditaments,  or  any  other  the  premises  hereby  settled,  or  an}'  part 
thereof,  nor  any  other  thing  do  which  shall  or  may  be  to  the  disinherison  of  the  heirs 
inheritable  by  force  of  the  said  recited  settlement  or  this  present  act  of  parliament,  or 
of  any  person  or  persons  to  \vhom  any  remainder  is  limited  by  the  said  recited  settle- 
ment or  this  present  act  of  parliament,  or  whereby  any  of  them  shall  be  barred  or  put 
from  entry  into  the  premises  ;  and  that  all  and  every  alienation,  conveyance,  tine,  money, 
gift,  grant,  bai'gain,  and  sale,  and  every  other  act  whatever  to  be  made,  sufl'ered,  or 
done  by  any  of  the  persons  respectively  to  whom  the  premises  are  respectively  before 
assured,  conveyed,  or  limited  by  the  said  recited  settlement  or  this  present  act  of 
parliament,  shall  be  for  ever  after  the  decease  of  the  alienor  utterly  void,  and  shall  be 
so  deemed  and  adjudged  in  the  law  :  Provided,  nevertheles.s,  that  neither  the  first  nor 
any  other  son  or  sons  of  the  body  of  the  said  George  Talbot,  or  of  the  body  of  the  said 
John  Talbot,  or  of  the  body  of  the  said  Gilbert  Earl  of  Shrewsbury,  nor  any  the  heirs 
male  of  the  body  or  bodies  of  any  such  son  or  sons  issuing,  nor  any  other  person  or 
persons,  his  or  their  heirs  male  of  his  or  their  body  or  bodies  issuing,  to  whom  any 
estate  of  inheritance  of  or  in  the  premises,  or  any  part  thereof,  shall  hereafter  come, 
descend, or  accrue  by  force  or  means  of  this  present  act  of  parliament,  who  shall  within 
si.x  months  after  he  or  they  shall  attain  the  age  of  eighteen  j'ears  take  the  oaths 
appointed  to  be  taken  instead  of  the  oaths  of  supremacy  and  allegiance,  by  an  act  of 
parliament  made  in  the  first  year  of  the  reign  of  their  late  Majesties  King  William 
and  Queen  Marv,  intituled  '  An  act  for  the  abrogating  the  oaths  of  supremacy  and 
allegiance,  and  appointing  other  oaths,'  and  also  subscribe  the  declaration  set  down 
and  expressed  in  an  act  of  parliament  made  in  the  thirtieth  year  of  the  reign  of  King 
Charles  II.  intituled  '  An  Act  for  the  more  effectual  preserving  the  King's  Person  and 
Government  by  disabling  papists  from  sitting  in  either  Houses  of  Parliament,'  to  be 
by  him  or  them  made,  repeated,  and  subsci'ibed  in  the  courts  of  Chancery  or  King's 
Bench,  or  the  quarter  ses.sions  of  the  county  where  he  or  they  shall  reside,  and  who 
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"  Wherefore  your  petitioners  humlily  piay  that  they  [78]  may  be  heard  by  their 
counsel  against  the  said  liill  at  the  Bar  of  your  lordships'  House. 

"And  your  petitioners  shall  pray.  "  Fitzwilliam. 

"6.  Pitt." 

[79]  The  following  are  the  minutes  of  proceedings  of  the  committee  of  the  House 
of  Lords  on  the  bill  which  terminated  in  the  act  6  G.  1,  c.  29 : — 

Die  LuuiB,  8  Feb.  1719. 

The  judges'  report  read.     The  parties  called.     The  bill  read  entire. 

[80]  The  petition  of  the  Lord  Fitzwilliam  and  Mr.  Pitt  to  be  heard  against  the 
bill  which  was  referred  to  the  committee,  was  read. 

shall  from  thenceforth  continue  a  protestant  until  he  or  they  shall  attain  the  age  of 
twenty-one  years,  shall,  after  he  or  they  shall  attain  the  said  age,  and  while  he  or  they 
continue  protestants,  be  disabled  from  aliening,  giving,  granting,  bargaining,  selling, 
or  otherwise  conveying  away  the  said  manors,  messuages,  advowsons,  tytlies,  lands, 
tenements,  and  hereditaments,  or  any  other  the  premises  hereby  settled,  or  any  part 
thereof,  but  may  alien,  give,  grant,  bargain,  sell,  or  otherwise  convey  away  the  same 
premises,  or  any  part  thereof,  as  freely  and  absolutely  as  he  or  they  might  have  done 
if  this  act  had  never  been  made*  :  Provided  also,  that  no  person  or  persons  shall  be 
disabled  to  execute  all  or  any  the  powers  expressed  in  the  said  recited  settlement,  or 
any  the  powers  by  this  present  act  of  parliament  given,  and  which  are  herebj'  or  shall 
be  by  expi'ess  words  vested  in  him  oi'  them  ;  nor  shall  any  acts  to  be  done  pursuant  to 
and  in  execution  of  the  said  powers,  or  any  of  them,  be  rendered  or  deemed  void. 

"  IX.  Provided  always,  and  be  it  further  enacted  and  declared  by  the  authority 
aforesaid,  that  it  shall  and  may  be  lawful  to  and  for  the  first  and  every  other  .son  and 
sons  of  the  body  of  the  said  George  Talbot,  son  of  the  said  Gilbert  Talbot,  to  be 
begotten,  and  the  several  and  respective  heirs  male  of  the  body  or  bodies  of  all  and 
every  such  .son  and  .sons  issuing,  and  to  and  for  the  first  and  all  and  every  the  son 
and  sons  of  the  body  of  the  said  John  Talbot  of  Longford  lawfully  to  be  begotten, 
and  the  several  and  respective  heirs  male  of  the  body  or  bodies  of  all  and  every  such 
son  and  .sons  issuing,  and  also  to  and  for  all  and  every  other  person  and  persons  to 
whom  the  said  manors,  lands,  tenements,  hereditaments,  and  ])remises  are  by  this  act 
of  parliament  limited,  successively,  as  aforesaid,  when  they  shall  respectively  be  in 
the  actual  possession  of  the  freehold  of  the  said  manors,  lands,  tenements,  heredita- 
ments, and  premises,  by  any  deed  oi-  deeds,  writing  or  writings,  to  be  liy  them 
respectively  signed,  sealed,  and  executed  in  the  presence  of  two  or  more  credible 
witnesses,  to  grant,  limit,  or  appoint  so  much  of  or  out  of  the  said  manors,  lands,  tene- 
ments, hereditaments,  and  premises  (other  than  and  except  the  said  manors,  lands, 
tenements,  and  hereditaments  in  the  said  county  of  Oxen),  as  shall  not  exceed  the 
yearly  value  or  sum  of  20001.,  subject  to  such  jointures,  leases,  charges,  and  estates  as 
shall  happen  to  be  thci'eof  made  by  virtue  of  any  the  powers  contained  in  the  said 
recited  settlement  or  in  this  present  act  contained,  unto  and  to  the  use  of  any  woman 
or  women  which  he  or  they  shall  marry,  for  the  lives  of  such  women  respectively  only, 
for  her  or  their  joynture  or  joyntures,  such  assignments,  limitations,  or  appointments 
to  be  made  befoie  or  after  marriage,  and  to  take  effect  respectively  from  anfi  after 
the  death  of  the  said  persons  who  shall  make  the  same,  so  as  every  such  jointure  shall 
resi)uctively  be  made  and  expressed  to  be,  and  shall  be  accejjted  by  such  woman  or 
women  respectively,  in  full  recompence,  lieu,  and  satisfaction  of  her  and  their  dower 
and  thirds  at  common  law,  which  she  or  they  might  otherwise  have,  claim,  challenge, 
or  demand,  of,  in,  to,  or  out  of  all  or  any  the  said  manors,  lands,  tenements,  heredita- 
ments, and  premi.ses. 

"  X.  Provided  also,  and  be  it  fui'thei'  enacted  and  declared  by  the  authority  afore- 
said, that  it  shall  and  may  be  lawful  to  and  for  the  first  and  all  and  eveiy  other  son 
aiul  sons  of  the  bofly  of  the  said  (ieorge  Tall)ot,  sou  of  the  .said  (Gilbert  Talbot, 
lawfully  to  be  begotten,  and  the  sevei'al  and  i-espectivo  heirs  male  of  the  l)()dy  or 
brxlics  of  all  and  every  such  son  and  sons  lawfully  issuing,  and  to  and  for  the  first 
and  all  and  every  other  son  and  sons  of  the  body  of  the  said  .iohn  Tnlbot  of  Longfonl 

*  This  proviso  is  repealed  by  the  32nd  section  of  the  Shrewsbury  Estate  Act, 
f)  &  7  Vict.  c.  28. 
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A  loirl  of  the  committee  proposed  that  certain  witnesses  may  be  summoned  liefore 
any  further  proceeding  be  had  on  the  bill. 

[81]  The  Lord  Fitzwilliam  and  Mr.  Pitt  being  present  desired  to  be  heard  by  their 
counsel,  and  that  the  necessary  witnesses  might  be  summoned,  and  acquainted  the 
committee  that  certain  writings  for  which  there  might  be  occasion  were  as  far  off  as 
Worcestershire,  and  therefore  desired  a  week's  time. 

[82]  DieMartis,  16  Februarij,  1719. 

The  minutes  of  the  committee  at  the  last  sitting  read.  The  committee  being 
informed  counsel  and  the  parties  attended,  they  were  called  in.  The  petition  of  the 
Lord  Fitzwilliam  and  Mr.  Pitt  against  the  bill  read. 

lawfully  to  be  begotten,  and  the  several  and  respective  heirs  male  of  the  body  or  bodies 
of  all  and  every  such  son  and  sons  lawfully  issuing,  and  also  to  and  for  all  and  everj' 
other  person  and  persons  to  whom  the  said  manors,  lands,  tenements,  hereditaments,  and 
premises  are  limited  by  this  pi'esent  act  of  parliament,  successively,  as  aforesaid,  by  any 
deed,  or  deeds,  writing  or  wiitings,  by  them  respectively  to  be  signed  in  the  presence  of 
two  01'  more  credil)le  witnesses,  to  demise  or  lease  all  or  any  part  or  parts  of  the  said 
manors  lands,  tenements  hereditaments,  and  premises  whereof  the  person  making  such 
lease  shallbe  actually  possessed,  except  the  capital  messuage,  outhouses,  gardens,  and  park 
of  Heathropp,  in  the  county  of  Oxon,  to  any  person  or  persons,  in  possession,  and  not 
in  i-eversion,  for  the  terra  of  three  lives  or  twenty-one  years,  or  for  any  number  of 
years  determinable  upon  the  death  or  determination  of  three  lives,  so  as  upon  all  and 
every  such  lease  and  leases  there  be  reser\ed  and  made  payable  yearly  during  the  con- 
tinuance thereof  the  usual  and  accustomed  yearly  rents,  boones,  and  services  for  the 
same,  and  so  as  in  every  such  lease  there  be  contciined  a  condition  of  re-entry  for  non- 
payment of  the  said  rent  and  rents  thereby  to  be  reserved,  and  so  as  the  lessee  and 
lessees  to  whom  such  lease  and  leases  shall  be  made  do  seal  and  execute  counterparts 
of  such  lease  and  leases. 

"  XL  Provided  also,  and  be  it  further  enacted  and  declared  by  the  authority  afore- 
said, that,  if  the  said  George  Talbot,  son  of  the  said  Gilbert  Talipot,  shall  happen  to 
die  without  any  issue  male  of  his  body  living  at  his  death,  and  if  the  said  John  Talbot 
of  Longford  shall  also  die  without  any  issue  male  of  his  body  living  at  his  decease, 
then,  from  and  after  the  decease  of  the  survivor  of  them  the  said  George  Talbot  and 
John  Talbot,  such  other  person  and  persons  who  for  the  time  being  shall  be  entitled 
to  the  freehold  of  the  said  manors  and  piemises  in  the  county  of  Oxford  by  virtue  of 
this  present  act  of  parliament,  shall  successively  receive  the  rents,  issues,  and  profits 
of  the  said  farm  called  Broadstone  Farm,  and  of  all  other  the  premises  held  by  the  said 
lease  made  by  the  said  principal  and  scholars  of  King's  Hall  College  of  Brazen  Nose, 
in  the  university  of  Oxford,  during  the  continuance  of  the  same  lease,  and  of  any 
future  lease  or  leases  thereof  hereaftei'  to  be  obtained  from  the  said  college,  pursuant  to 
the  trust  hereinbefore  contained  concerning  the  renewing  the  same. 

"XIL  Piovided  always,  and  be  it  further  enacted  and  deelaied  by  the  authority 
aforesaid,  that  nothing  in  this  act  contained  shall  anyways  extend  or  be  construed  to 
extend  to  settle,  entail  or  anywise  afl'ect  the  manor  of  Neston,  with  its  rights,  members, 
and  apptutenances,  in  the  county  palatine  of  Chester,  or  any  other  the  lands,  tenements, 
and  hereditaments  of  the  said  John  Talbot,  son  of  Thomas  Talbot  of  Longford,  in 
Neston,  or  elsewhei'e  in  the  said  county  of  Chester,  or  the  several  manors  of  Longford, 
Church  Aston,  alias  Little  Aston,  alias  Aston  Parva,  Edgmond,  alias  Edgmondon, 
Longueville,  alias  Longfield,  alias  Cheyneis  Longueville,  the  advowson  of  the  church  of 
Longford,  the  moiety  of  the  manor  of  Newport,  with  their  respective  rights,  royalties, 
members,  and  appurtenances,  in  the  county  of  Salop,  or  any  the  lands,  tenements,  or 
hereditaments  of  the  said  John  Talbot,  son  of  Thomas  Talbot  aforesaid,  in  Longford, 
Brocton,  Chershall,  alias  Cheshall,  Church  Aston,  alias  Little  Aston,  alias  Aston  Parva, 
Edgmond,  alias  Edgmondon,  Chetwyne,  Whitchurch,  Longueville,  alias  Longfield,  alias 
Cheyneis,  Longueville,  and  Newport,  or  any  or  either  of  them,  or  elsewhere  in  the 
county  of  Salop,  or  the  manor  or  castle  of  Pembridge,  and  Newton,  alias  Welsh 
Newton,  in  the  county  of  Hereford,  or  any  the  lands,  tenements,  or  hereditaments  of 
the  said  John  Talljot,  son  of  Thomas  Talbot  aforesaid,  in  Pembridge,  Newton,  alias 
Welsh  Newton,  Garway,  St.  Waynards,  Longarren,  Whitchurch,  and  Gannerew,  or 
elsewhere  in  the  county  of  Hereford,  or  the  manor  of  Bittisby,  alias  Bittesby,  in  the 
counties  of  Warwick  and  Leicester,  or  any  the  lands,  tenements,  and  hereditaments  of 
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[83]  Mr.  Peer  Williams  on  behalf  of  the  petitioners  was  heard,  and  stiites  the 
case  of  George  Talbot,  an  infant,  son  and  heir  of  George  Talbot,  who  has  an  expectancy 
in  remainder  by  the  late  Duke  of  Shrewsbury's  settlement  dated  30  and  .3 1  days  of 
October,  1700,  and  will  [84]  dated  the  19th  July,  1712,  and  insists  that  though  the 
father  of  the  infant  has  consented  to  the  bill,  yet,  he  being  but  tenant-for-life,  thateonsenb 
cannot  bar  the  infant,  and  mentions  a  seeming  surprise  that  the  Bishop  of  Sarum,  who 
is  a  trustee  in  the  settlement,  should  [85]  desire  a  bill  to  alter  the  uses  limited  by  it : 
observes  that  lands  are  inseparaljly  annexed  to  the  two  great  offices  of  Lord  Great 
Chamberlain  and  Earl  Marshall,  which  seems  highly  reasonable  ;  but  takes  notice,  that, 
in  this  case,  there  seems  no  manner  of  occasion  for  annexing  lands  to  the  earldom  of 
Shrewsbury,  and  concludes  with  hoping  the  bill  shan't  pass. 

Mr.  Bootle  heard  also  for  the  petitioners  against  the  bill,  and  explains  at  large  the 
effect  of  the  late  Duke  of  Shrewsbury's  settlement :  he  mentions  an  estate  purchased 
by  his  late  grace  in  Oxfordshire  since  making  the  said  settlement  which  occasioned  a 
mistake  in  their  instructions  :  he  also  insists  that  anything  done  Ijy  the  father  of  the 
infant  cannot  bar  him,  though  at  the  .same  time  acknowledges  the  trustees  might 
before  his  birth  have  done  an  act  which  in  law  might  have  been  a  bar  to  him  :  says 
Harry  6th  created  by  letters-patent  the  first  P]arl  of  Shrewsbury  :  he  mentions  a 
covenant  made  by  the  father  of  the  infant  in  his  prejudice,  and  acquaints  the 
committee  they  have  witnesses  to  prove  in  what  manner  the  same  was  obtained : 
observes,  that,  as  the  Bi.shop  of  Sarum  was  frequently  with  the  late  duke,  if  his  grace 

the  said  John  Talbot,  son  of  Thomas  Talbot  aforesaid,  in  Bittisby,  alias  Bittesby,  and 
Claybrooke,  or  elsewhere  in  the  counties  of  Warwick  and  Leicester,  or  either  of  them, 
or  the  divided  moiety  of  the  manor  of  AYiggold,  in  the  county  of  Gloucester,  or  any 
the  lands,  tenements,  and  hereditaments  of  the  said  John  Talbot,  son  of  Thomas  Talbot 
aforesaid,  in  Wiggold  and  Cirencester,  or  elsewhere  in  the  county  of  Gloucester,  or  the 
manor  of  Burward  Scott,  alias  Boreward  Scott,  alias  Buscott,  Philpott's  Court,  alias 
Philpote's  Court,  and  the  third  part  of  the  advowson  of  Bu.seott,  in  the  county  of 
Berks,  or  any  the  lands,  tenements,  and  hereditaments  of  the  said  John  Talbot,  son  of 
Thomas  'I'albot  aforesaid,  in  Boreward  Scott,  alias  Buscott,  or  elsewhere  in  the  county 
of  Berks,  or  any  other  the  manors,  lands,  tenements,  or  hereditaments  whereof  or 
wherein  the  said  John  Talbot,  son  of  Thomas  Talbot  of  Longford,  or  any  other  person 
or  persons  in  trust  for  him,  is  or  are  seised,  in  possession,  reversion,  remainder,  or 
expectancy  (except  the  manors,  lands,  tenements,  and  hereditaments  mentioned  and 
comprised  in  the  said  indenture  tripartite  of  settlement  dated  the  .31st  of  October, 
1700,  and  in  the  said  last  will  and  tesfciment  of  the  .said  Earl  and  Duke  of  Shrewsbury), 
— the  manoi-s,  lands,  tenements,  and  hereditaments  of  the  said  earl  and  duke  comprised 
in  the  said  settletnent  and  will  (e.vcept  all  lands,  tenements,  and  hereditaments  in  the 
county  of  Middlesex  heieinl)efore  excepted),  and  no  other,  being  intended  to  be  entailed 
and  settled  by  virtue  of  this  present  act,  anything  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 

"  Xin.  Saving  to  the  most  noble  lady  Adelaida,  now  Duchess  of  Shrewsbury  all  such 
estate,  right,  title,  and  interest  as  she  has  or  claims  for  her  life  in  and  to  the  .said 
aiHuial  sum  of  1  L'OOl.,  or  the  manors,  lands,  tenements,  and  hereditaments  charged 
with  the  payment  thereof,  as  fully  as  if  this  present  act  had  never  been  made. 

"  XIV.  Saving  also  to  Charles  Goodere,  James  Morgan,  Joseph  Chanccy,  Thoraas 
Powci',  Thomas  Burford,  Charles  Venables,  and  Thomas  Venables,  their  several 
annuities  to  them  respectively  devised  for  their  respective  lives  by  the  said  recited 
will  of  the  said  Charles  Duke  of  Shrew.sbury,  together  with  the  l-emedies  by  the  .said 
will  provided  for  I'ceovering  the  said  respective  annuities,  as  fully  as  if  this  act  had 
never  been  made. 

"XV.  Saving  also  and  reserving  to  our  Sovereign  Lord  the  King,  his  heirs  and 
successors,  and  to  all  and  every  person  and  person.s,  bodies  politick  and  corporate,  their 
heirs,  successors,  administrators,  and  assigns  (other  than  and  except  the  said  Gilbert 
Earl  of  Shrewsbury  and  his  heirs  and  assign.s,  the  said  (leorge  Tall)ot,  brother  of  the 
said  Eail  of  Shrewsbury,  and  the  issue  male  of  his  body,  and  the  said  .John  Talbot  of 
Longforfl,  and  the  issue  male  of  his  body),  all  such  right,  title,  claim,  or  demand  whatso- 
ever, as  they,  every  or  any  of  them,  might,  could,  or  ought  to  have;  had,  claimed,  held, 
or  enjoyed,  in  case  this  act  had  never  been  made,  anything  hereinbefore  contained  to 
the  contrary  notwithstanding." 

C.  P.  XIX.— 13 


386  THE    EARL    OF    SHREWSBURY    V.  SCOTT  6  C.  B.  (N.  S.)  86. 

had  intended  the  estate  should  have  been  limited  as  by  the  bill,  he  would  have  done  it  so 
by  the  settlement :  also  [86]  observes,  that,  though  there  are  divers  papists  of  this 
family,  yet  the  infant  is  no  papist ;  and,  if  the  estate  should  be  taken  from  him,  the 
motive  to  his  being  bred  a  piotestant  will  be  removed,  the  inconvenience  whereof  he 
leaves  to  the  consideration  of  the  committee. 

Mr.  Peer  Williams  says  he  supposes  the  settlement  will  be  admitted. 

Mr.  Mead  allows  the  settlement  is  as  opened,  excepting  that  Mr.  Peer  Williams 
mentioned  it  to  be  a  trust,  which  was  a  mistake. 

Mr.  Peer  Williams  says  they  h&ve  witnesses  to  prove  the  obtaining  the  father's 
consent,  &c.,  but  they  are  not  sworn.  Whereupon  it  was  proposed  to  adjourn  to 
Thursday,  that,  though  there  seemed  an  afi'ected  delaj^,  yet  there  might  be  no  room 
for  any  complaint  or  hardship. 

Die  Jovis,  18  Februarij,  1719. 

The  petitioners'  counsel  acquaint  the  committee  that  the  infant  on  whose  account 
the  petition  was  presented  was  born  11th  of  December  last.  Admitted  by  the  counsel 
for  the  bill. 

Joseph  Cox  produced  as  a  witness,  and  asked  what  he  knew  of  any  negotiation 
between  the  trustees  and  the  Bishop  of  Salisbury  as  to  executing  the  late  Duke  of 
Shrewsbury's  settlement,  and  whether  there  was  any  refusal,  and  upon  what  account ; 
he  desires  to  be  excused  giving  any  evidence. 

Mr.  Peer  Williams  on  behalf  of  the  petitioners  insisting  he  should  deliver  his 
knowledge  of  this  matter, 

Mr.  Cox  proceeds,  and  says  he  was  wrote  to  when  in  Worcestershire  to  bring  up 
writings,  and  he  did  so,  and  Mr.  Pigott  seemed  satisfied  with  the  title  :  he  went  down 
again,  but  was  sent  to  a  second  time  about  difficulties,  and  came  up  again,  and  the 
Bishop  of  Sarum  complained  he  was  left  out  of  the  settlement :  my  Lord  [87]  Harcourt 
interposed,  and  was  sevei'al  times  with  the  paities,  and  the  consultation  was  chiefly 
as  to  the  settlement.  It  was  apprehended  the  bishop  was  unwilling  to  execute  the 
trust ;  but  he  cannot  say  he  absolutely  refused  it,  but  declared  his  willingness  to  join, 
provided  he  might  have  an  act  of  parliament  to  settle  the  estate  with  the  honour ; 
that  Mr.  Pigott  said  thei'e  was  a  discourse  that  Nich.  *  Eai-1  of  Shrewsbury  was  a  priest, 
and  it  was  an  ill  way  to  come  to  an  estate  through  the  blood  of  the  family ;  but  no 
mention  was  made  of  the  bishop  on  this  account :  that  it  was  hoped  all  things  would 
be  compromised. 

He  is  asked  who  is  in  possession  of  the  estjite,  and  says  George  Talbot,  who  has 
not  been  interrupted  ;  that  he  is  his  agent,  and  has  no  directions  from  him  to  oppose 
the  bill,  being  advised  it  was  necessary. 

Asked  if  the  Lord  Fitzwilliam  was  concerned,  and  says  he  knows  not,  ne^'er  being 
vcith  his  lordship  about  it,  but  heard  he  would  oppose  it ;  and  says  Mr.  George  Talbot 
thinks  it  a  good  bill,  but  the  Earl  of  Shrewsbury  does  not  concern  himself  one  way 
or  other. 

Asked  if  Mr.  George  Talbot  is  a  reputed  papist,  but  desires  to  be  excused  answer- 
ing that  question  in  respect  of  the  laws  against  papists,  and  says  he  never  was  at  mass 
with  him. 

Lord  Fitzwilliam  asked  as  to  the  above-mentioned  negotiation,  and  says  Mr.  George 
Talbot  designing  to  propose  a  marriage  with  his  sister,  he  received  a  letter  from  Mr. 
Pigott  signifying  he  had  an  authority  to  propose  it,  and  Mr.  Pitt  appointed  a  meeting 
at  his  lordship's  house  :  it  was  thought  reasonable,  and  agreed  upon  soon  after.  Mr. 
G.  Talbot  was  admitted  to  court  his  sister,  and  two  or  three  months  after  the  Bishop 
of  Salisbury  made  difficulties  in  joyning  in  the  settlement,  and  thereupon  he  desired 
one  Mr.  Webber  to  wait  on  the  bishop  about  it. 

[88]  Mr.  Webber  asked  as  to  the  message  he  was  sent  with  to  the  bishop,  and 
says  he  went  to  him  before  the  marriage,  but  does  not  remember  the  time,  and  his 
lordship  said  he  had  difficulties,  and  would  not  jojni  without  further  consideration. 

Lord  Fitzwilliam  .says,  a  good  while  before  the  marriage  he  went  to  the  bishop, 
who  said  Mr.  George  Talbot  was  of  such  a  religion  as  to  be  disabled  to  take  anj-thing 
from  his  brother ;  that  he  had  been  with  the  king,  and  would  not  comply  without  the 
matter  was  settled  as  now  proposed. 

The  Lord  Fitzwilliam  asked  whether  he  was  privy  to  the  settlement  and  bill,  and 

*  Sic. 
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says  he  knew  of  both,  and  was  desired  to  sign,  but  positivelj'  refused  it.  Mi:  Pitt 
also  refused,  and,  being  displeased,  his  lordship  was  not  at  the  marriage. 

'Twas  admitted  Mr.  George  Talbot's  consent  was  signed  at  the  time  of  the 
settlement.     The  time  mentioned  was  also  admitted. 

Asked  if  the  settlement  and  draught  of  the  bill  was  prepared  by  Mr.  Pigott :  says 
Mr.  Pigott  told  his  lordship  last  night  that  the  bishop's  son  reduced  it  into  form,  who 
himself  being  present,  acquainted  the  committee  that  the  form  was  Mr.  Pigott's,  that 
he  did  make  some  additions  to  it :  and,  it  being  mentioned  'twas  copyed  from  Mr. 
Talbot  the  bishop's  son's  hand,  he  denyed  he  ever  wrote  the  bill. 

Mr.  Pigott's  letters  to  my  Lord  Harcourt,  and  his  lordship's  answers  produced. 
Mr.  Pigott's  hand  was  proved  liy  his  clerk,  who  believed  it  all  of  his  handwriting. 
The  Lord  Harcourt's  hand  to  the  answers  to  the  said  letter  was  admitted. 

Sir  John  Stanley  was  produced  as  an  evidence,  and  asked  as  to  the  custody  and 
possession  of  the  late  duke's  settlement ;  and  says  he  received  a  message  to  put  it 
into  the  hands  of  Mr.  G.  Talbot's  counsel,  which  [89]  he  acquainted  the  bishop  with, 
and  he  said  care  should  be  taken  of  it :  it  was  taken  out  of  the  box  to  be  perused 
before  both  parties,  and  delivered  into  the  bishop's  hands,  and,  when  done  with  all,  to 
be  returned  to  the  executors  :  owns  it  was  now  here  :  all  the  executors  had  the  custody 
of  it  formerly,  and  knows  not  of  any  directions  of  the  late  duke  for  keeping  it :  there 
was  but  one  key  to  the  box,  but  that  each  executor  had  a  seal. 

He  was  asked  if  he  joyned  as  a  trustee,  and  says  he  signed  the  writings  ;  and  the 
motive  was,  that  he  was  obliged,  he  believed,  l)y  the  trust,  to  do  it. 

Mr.  Cox  acquainted  the  committee  that  the  settlement  lay  some  time  with  Mr. 
Pigott  to  prepare  the  marriage-settlement ;  but  he  knows  not  how  long. 

Charles  Goodyei'e  was  asked  as  to  the  duke's  pedigree,  and  what  his  grace  had 
declared  as  to  the  bishop's  being  related  to  him,  and  says  the  duke  before  he  fell  ill 
directed  him  to  look  into  the  pedigrees  to  see  if  the  bishop  had  any  right,  but  says 
he,  not  being  skilled  in  pedigrees,  could  find  nothing :  he  thinks  his  grace  mentioned 
he  had  one  or  two  pedigrees  from  the  bishop. 

Mr.  Peer  Williams  mentioning  the  covenant  in  the  marriage-settlement  obtaining 
the  consent  of  Mr.  George  Talbot  to  the  bill,  that  part  of  the  covenant  was  read  ;  and 
the  Lord  P'itzwilliam  being  asked  if  his  sister  was  of  age  when  she  was  married,  says 
she  was. 

Mr.  Peer  Williams,  having  spoke  against  the  whole  bill,  concludes  with  submitting 
it  upon  the  evidence  and  face  of  the  bill. 

Sir  John  Stanley  was  asked  if  the  bishop's  son  was  a  trustee,  and  says  he 
believes  not. 

Mr.  Bootle,  counsel  for  the  petitioners,  speaks  likewise  against  the  bill,  from  the 
I'estraint  therein  which  prohibits  the  infant  from  alienating  the  estate,  and  that  they 
appeal-  only  in  his  vindication,  and  in  order  to  the  pei'formance  of  the  trusts. 

[90]  Ml'.  Mead  heard  for  the  bill,  and  .says,  as  to  allegations  of  the  petitions 
touching  the  means  used  to  obtain  the  consent  of  Mr.  (i.  Talbot,  it  is  to  be  observed 
the  settlement  was  made  at  the  marriage,  and  hopes  no  undue  means  was  used,  it 
being  of  great  weight,  in  his  opinion,  that  not  one  of  the  pai'ties  objects  against  the 
settlement. 

The  present  Earl  of  Shi-ewsl)ury  does  not  complain,  and  Mr.  G.  Talbot  had  not 
given  any  directions  to  oppose  the  bill,  and  no  suspicion  of  unfair  means  as  to  the 
bishop's  making  a  ditficulty  :  says  it  is  only  proved  he  declined  'till  something  was 
done,  which  he  thought  rca.sonable :  that  an  account  will  be  given  the  bishop  had 
nothing  in  his  thoughts  of  getting  the  estate  through  the  blood  of  the  family,  his  son 
also  declaring  the  same  :  observes  he  need  not  take  notice  of  what  was  .said  of  the 
pedigree  ;  but,  if  they  insist,  they  are  pi-e])ared  to  shew  that  the  Ijishop's  name  is 
mentioned  in  that  brought  into  the  office  by  the  Karl  of  Shrewsbui-y,  from  whom  the 
late  duke  descended.  That  this  matter  ought  to  be  considered  as  it  stood  at  the  time 
of  the  marriage-settlement,  the  birth  of  the  infant  son  not  varying  the  case.  It  has  l)een 
admitted  the  setthmient  was  made  on  account  of  the  marriage,  which  had  not  been 
obtained  without  it;  and  the  infant  ought  to  come  in  with  a  restrictive  power  not  to 
alienate.  As  to  the  intention  of  tiie  late  duke,  has  not  the  right  heir  disposed  of  it 
as  he  had  a  power  by  having  the  reversion  in  fee,  and  desiring  to  limit  it  further!  is 
that  contrary  to  his  giace's  intention  1  wherefore  the  argument  of  his  intention  being 
defeated  falls  to  the  ground.     As  to  its  being  unusual  that  a  teiiant-in-tuil  should  be 
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restrained,  says  it  may  be  so,  but  there  is  nothing  in  this  than  what  has  and  may  be 
done  when  the  reason  is  so  strong,  though  it  can't  be  done  but  by  act  of  parliament. 
Mentions  the  statute  de  donis  was  [91]  with  a  view  to  perpetuate  families,  th<at  the 
tenant-in-tail  should  not  alienate.  Insists  no  undue  means  have  been  used  ;  that  the 
infant  must  Ije  considered  only  as  a  purchaser  under  the  marriage-settlement,  it  being 
owned  the  bill  was  a  plan  of  the  marriage  :  and  insists  the  bishop  has  acted  as  a  fair 
and  just  trustee,  and  hopes  the  committee  will  think  there  is  no  foundation  for 
opposing  the  bill. 

Mr.  Fazakerly,  also  for  the  bill,  insists  there  was  no  opposition,  a  trustee  being  by 
law  compellable  to  execute  a  trust,  and  therefore  the  i-efusal  mentioned  of  the  bishop 
falls  to  the  ground  :  thinks  the  late  duke's  intention  rather  confirmed  by  the  settle- 
ment than  contradicted  :  for,  had  his  grace  designed  the  estate  should  have  gone  to 
the  heirs  female,  he  would  then  have  limited  it  to  the  heirs  general ;  insists  the  bill  is 
necessary  in  respect  of  the  circumstances  of  the  familj-.  Mentions  what  an  inconveni- 
ence it  would  be  if  so  venerable  a  title  should  be  stript  of  the  estate  ;  and,  in  regard 
he  conceives  the  infant  is  bound  in  honour  not  to  alienate,  a  restraining  power  can't  be 
thought  unjust  or  unreasonable  ;  and  mentions  the  powers  he  will  have  notwithstanding 
the  restraints  in  the  bill,  and  apprehends,  if  the  infant  conducts  himself  wisely,  there  is 
nothing  which  they  can  desire  more  of  him.  Mentions  the  case  of  the  annexing  an 
estate  to  the  earldome  of  Arundell,  and  that  of  annexing  one  to  the  dukedome  of 
Marlborough,  and  observes  it  appealed  from  what  w.  s  said  by  the  Jjord  Fitzwilliam, 
that  the  marriage  had  not  proceeded  if  it  had  not  been  for  the  settlement ;  and 
mentions  one  advantage  for  the  infant,  that  a  doubt  which  may  be  started  as  to  his 
succeeding  to  the  estate  will  be  removed  by  the  bill :  observes  all  are  papists  between 
the  present  earl  and  the  bishop,  and  therefore  thinks  it  no  wonder  the  bishop  desires 
the  bill,  and  doubts  not  but  it  will  be  passed. 

[92]  Mr.  Mead  offers  to  prove  the  blanks  left  in  the  bill  were  filled  up  with  the 
sums,  and  appeals  to  the  Lord  Harcouit  as  to  the  time  of  the  filling  up  the  blanks, 
whose  lordship  says  it  was  to  the  best  of  his  remembrance  two  or  three  days  before 
last  Christmas. 

Mr.  Lock,  his  lordship's  servant,  being  examined  concerning  this  matter,  says  the 
blanks  were  filled  up  about  the  23rd  of  r)ecember  last. 

Mr.  Mead  then  proceeded,  and  acquaints  the  committee  it  was  agreed  the  estate 
should  go  with  the  honour,  before  the  execution  of  the  settlement ;  and,  having  liberty, 
as  he  saj's,  appeals  to  the  Lord  Harcourt  as  to  his  lordship's  concern  in  this  affair  : 
whereupon  the  said  lord  acquaints  the  committee  that  Mr.  Pigott  was  a  very  good, 
honest,  and  ingenuous  man  ;  that  his  religion  was  unfortunate  ;  that  he  came  to  his 
lordship's  house  after  the  late  duke's  death,  and,  his  grace  lieing  mentioned,  his  lordship 
expressed  his  surprise  at  the  duke's  settlement,  in  regard  it  was  impossible  but  his 
intentions  must  be  defeated,  the  remaindermen  being  all  papists  ;  that  the  act  against 
popery  was  made  just  before  the  settlement,  29th  April,  1700.  Mr.  Pigott  was  also 
surprised  at  this  matter,  and  thereupon  mentioned  a  private  act  for  annexing  an 
estate  to  the  earldom  of  Arundel :  his  lordship  further  said  one  of  them,  or  both,  and 
believed  both,  expressed  their  wishes  that  something  of  that  kind  might  be  done,  and 
soon  after  went  to  the  bishop  and  mentioned  that  act,  apprehending  from  the  conversa- 
tion which  he  had  had  with  Mr.  Pigott  that  there  might  be  a  means  by  agreement  to 
come  into  a  law.  The  liishop  mentioned  this  to  his  son  ;  and,  after  that,  Mr.  Pigott 
and  the  bishop's  son  conferred  together  upon  it,  and  Lord  Harcourt  was  informed  the 
Eail  of  Shrewsbury  and  C4eorge  Talbot  were  willing,  and  that  Mr.  Pigott  thought  it 
was  the  only  thing  that  could  be  done,  in  regard  they  [93]  were  papists  which  were 
in  remainder.  His  lord.ship  being  desired  the  time  of  this  consultation,  said  near  two 
years  ago,  above  one  he  w.as  sure.  That  some  time  since  Mr.  Pigott  came  to  see  his 
lordship,  and  told  him  that  the  Earl  of  Shrewsbury  came  to  him  full  of  resentment 
and  indignation,  as  he  said  became  one  of  the  blood  of  the  Talbots,  and  told  him  the 
said  Pigott  that  the  Bishop  of  Salisbury,  as  he  heard,  had  a  design  to  attaint  him  the 
said  earl ;  upon  which  information  of  Mr.  Pigott,  the  Lord  Harcourt  said  he  would 
acquaint  the  bishop  with  it,  and  did  so :  and  the  bishop  thereupon  declared  his 
detestation  and  amazement  at  such  a  report,  and  said  if  their  opinions  or  characters 
were  not  so  wideh'  diflferent  as  to  make  it  improper  to  go  to  the  earl,  he  would  go 
himself  :  and  desired  the  Lord  Harcourt  to  go  to  Mr.  Pigott,  which  he  did,  and  Mr. 
Pigott  told  his  lordship  afterwai'ds  that  he  had  mentioned  this  matter  to  the  earl,  who 
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was  sntisfied  the  report  was  false.  The  Lord  Harcourt  further  said  he  has  of  late 
been  satisKed  they  were  pleased  with  his  services  in  this  case  and  his  good  offices,  as 
by  Mr.  Pigott's  letter  appears  :  and  his  lordship  concluded  with  expressing  his  belief 
that  he  had  really  served  every  branch  of  the  family,  and  declared,  if  he  had  forgot 
anything,  he  was  very  willing  to  suppl}'  it. 

Mr.  Mead  acquainted  the  committee  that  the  settlement  lemained  with  the 
petitioners'  counsel  until  lately  it  was  taken  away  to  be  produced  on  this  account,  and 
ofters  to  prove  it. 

Oliver  Marton  asked  as  to  the  possession  of  the  settlement,  and  sa3's  he  is  employed 
as  solicitor  for  the  bill ;  and,  being  to  attend  the  judges,  he  was  referred  to  Mr.  Pigott 
to  get  the  settlement  pi-oduccd  there,  who  said  he  would  write  in  order  that  it  might 
be  delivered,  and  did  afterwards  deliver  it :  and  he  (Marton)  ottering  to  write  a  note 
for  it,  Mr.  Pigott  said  it  was  no  [94]  matter,  he  knew  him  .so  well :  and  thei'eupon  he 
promised  to  return  it,  and  shall  do  it  as  soon  as  this  matter  is  over. 

Mr.  Mead  desires  to  prove  the  Bishop  of  Salisbury's  pedigree,  and  orteis  Mr. 
Anstis  for  that  purpo.se,  who  produces  a  book  belonging,  as  he  said,  to  the  corporation 
of  heraulds,  which  was  in  the  office  before  he  came  into  it :  it  was  signed  in  1675,  no 
officer  at  that  time  there  being  now  living ;  and  shews  Sir  Gilbert  Talbot's  name  at 
the  bottom  of  the  pedigree :  he  was  master  of  the  jewel  office.  Mr.  Anstis  then 
explains  the  pedigree  out  of  the  book,  and  Sir  John  Talbot  of  Laycock  was  in  it,  who 
was  grandson  of  Sherington  Talbot,  who  was  grandfather  of  the  bishop. 

Mr.  Anstis  acquainted  the  committee  that  he  waited  on  the  late  Duke  of  Shrew.s- 
liurv  a  little  before  his  death  with  some  ancient  deeds,  who  at  that  time  made  this 
rettection  that  it  was  hard  so  ancient  a  title  should  descend  without  an  estate  in  the 
familj'  :  asked  as  to  the  sufficiency  of  the  proof  from  that  book,  and  thereupon  men- 
tions a  case  in  Plowden,  where  it  was  allowed,  and  says  he  has  been  told  they  have 
been  produced  as  evidence  in  several  courts,  and  even  here  :  says  they  have  no  books 
of  pedigrees  attested  by  the  heraulds,  and  that  there  have  been  none  of  this  kind  a 
great  while.  He  then  read  the  title  of  the  book,  and  acquaints  the  committee  there 
are  several  pedigrees  of  nobility  in  the  book.  Asked  if  he  shewed  the  late  duke  this 
book,  and  .says  he  did  not,  but  shewed  him  some  ancient  deeds  :  never  heard  a  syllable 
mentioned  of  the  bishop  on  his  occasion,  and  that  he  went  often  to  the  duke  on  account 
of  some  books  of  Lord  AVeymouth's  (5  vols.),  but  knows  not  whether  those  books 
mention  the  pedigree. 

The  bishop  himself  produced  a  pedigree  of  the  duke,  which  his  lordship  said  he 
had  out  of  the  family. 

[95]  Mr.  Anstis  was  asked  if  he  found  George  in  that  pedigree,  and  answered 
no ;   this  being  Gilbei't's  line,  John  of  Longford  not  there  ;  he  comes  out  very  high. 

Asked  if  the  bishop  was  the  next  heir  male,  failing  (ieorge  and  John,  and  says  no, 
there  being  .several  others,  if  living :  it  was  to  be  observed  this  pedigree  was  from  a 
second  brother. 

Lord  Fitzwilli.im  acquaints  the  committee  three  pedigrees  wei-e  found  in  the  family, 
which  deduce  down  to  George  Talliot,  but  no  mention  is  made  of  the  bishop. 

Mr.  Anstis  acc|uaints  the  committee  that  it  appeai-s  Ijy  the  pedigree  the  first  Earl 
of  Shrewsbury  had  a  son  killed  :  he  had  two  sons,  and  the  title  continued  in  descent 
to  King  James  the  First's  time,  and  then  the  title  went  back  to  (Jilbcrt,  there  being 
only  daughters  ;  and  endeavours  to  explain  the  pedigree  in  a  moi-e  laige  and  |)articular 
manner. 

Asked  how  he  came  by  this  book,  and  says  it  was  in  the  office  as  long  as  he  knew 
it,  and  found  it  in  the  libi'ary. 

The  petitioners'  counsel  were  asked  if  they  controverted  the  bishop's  title,  who 
answered  they  neitlier  contiovert  it  nor  admit. 

Proposed  to  arljourn,  and  in  the  mean  time  that  the  i)artics  on  botii  sides  liavo 
access  to  the  pedigrees  mentioned,  in  order  for  them  to  make  such  o])serv.itioiis 
thereon  astheysliall  think  piopei,  and  to  come  ])rcp;iicd  to  otter  any  other  evidence 
in  respect  of  this  inquiiy  as  they  shall  think  fit;  th.-it  intimation  be  given  to  the 
petitioners'  counsel  that  they  will  at  next  meeting  infor'iii  the  coinmiltee,  if  they  can, 
whom  they  conceive  has  a  nearer  title  to  the  earldom  than  the  l)isliop  :  and  that  his 
lordship  have  liberty  to  jjrocced  at  that  meeting  to  make  out  liis  ])edigree.  Agreed 
to  :  and  Mr.  Anstis  was  desired  to  assist  and  attend. 

[96]   Lord   Fitzwilliam  informs  the  committee  that  one  of  the  three  pedigrees  he 
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mentioned  is  affixed  to  some  rentals  or  matters  which  may  not  be  proper  for  public 
inspection,  and  therefore  desires  to  be  excused  leaving  that  with  the  other,  but  offers 
to  bring  it  at  the  next  meeting,  and  in  the  meantime  give  an  authentic  copy  of  it. 
Agreed  that  a  copy  of  it  is  of  no  moment,  but  that  the  thing  itself  be  brought  at  the 
next  meeting  to  be  inspected. 

Die  Martis,  23  Februarij,  1719. 

The  order  of  the  last  committee  read.  The  parties  called  in.  The  counsel  for  the 
petitioners  were  asked  if  they  had  anything  to  offer  as  to  the  pedigree,  and  say,  as 
they  did  before,  they  had  no  direction,  either  to  controvert  or  admit  it. 

Mr.  Mead  proceeded  in  order  to  make  out  the  Lord  Bishop  of  Salisbury's  pedigree  ; 
and,  as  to  the  book  produced  by  the  heraulds,  mentions  .some  instances  besides  that 
in  Plowden  taken  notice  of  by  Mr.  Anstis,  particulaily  a  late  one  in  the  7th  of  King 
William,  in  a  case  of  Slaver  v.  The  Bormu/h  of  Droiticich,  where  the  heraulds'  books 
were  admitted  as  to  pedigrees  to  be  as  good  evidence  as  parish  books  of  births  and 
burials.  He  mentions  another  case.  King  v.  Forder,  in  King  Charles  the  Second's 
time,  whei'e  a  chart  and  pedigree  was  ]>roduced,  but  was  objected  to  as  evidence, 
though  the  heraulds  attested  their  belief  upon  oath  that  it  agreed  with  their  books  ; 
afterwards,  the  books  themselves,  being  produced,  were  allowcl  by  the  court  as 
evidence  ;  and  therefore  insists  the  book  signed  by  Sir  Gilbert  Talbot  is  very  strong 
and  authentic  evidence  when  produced  hy  the  heraulds,  being  such  as  the  nature  of 
the  thing  will  admit  or  require.  Mentions  another  case  in  Jones's  Reports,  Car.  2, 
where  there  was  a  pretendei'  to  the  earldom  of  Northland,  and  Dugdale's  Baronies 
was  produced  as  evidence,  but  not  [97]  admitted,  and  very  justly,  the  same  not  being 
of  equal  force  with  the  heraulds'  books,  but  yet  that  was  thought  of  such  weight  as  to 
be  offered  in  a  court  of  law.  That,  in  looking  into  this  matter,  finds  that  Francis 
Earl  of  Shrewsbury,  in  1657,  by  will,  appoints  the  father  of  the  bishop  guardian  and 
trustee  of  his  children  :  the  late  duke  in  his  will  calls  the  second  son  of  the  bishop  (to 
whom  he  gives  a  legacy)  his  kinsman.  The  present  earl,  by  declaration  under  his 
hand  and  seal,  has  owned  the  bishop  is  so  related  to  the  family  that  the  honour  will 
descend  to  him  upon  failure  of  issue  male  of  George  and  John  Talbot :  takes  notice  of 
the  limitations  in  the  late  duke's  settlement,  and  acquaints  the  committee  he  has  leave 
to  mention  the  Earl  of  Sussex,  and  the  Bishop  of  Exeter,  who  married  the  bishop  of 
Salisbury's  sister,  will  declare  the  notion  the  duke  had  of  the  relation  the  bishop  had 
to  the  honour,  and  what  was  reputed  on  that  account. 

Mr.  Fazakerly  heard  also  to  the  same  matter,  and  hopes  allowances  will  be  made  as 
to  the  nature  of  the  case ;  that,  if  the  heralds'  book  be  admitted,  it  will  make  out  the 
bishop  is  truly  descended  :  argues  as  to  what  will  be  thought  evidence  in  Westminster 
Hall  from  the  reason  of  the  thing,  and  mentions  the  cases  above  cited :  desires 
that  Mr.  Le  Neve  may  give  an  account  concerning  the  book,  which  being  shewed  to 
him,  he  acquaints  the  committee  that  he  has  known  it  several  years,  that  he  has  been 
in  the  heralds'  office  ever  since  the  year  1690,  that  the  book  was  then  in  the  office, 
and  tiikes  it  to  be  as  authentic  as  other  books  of  visitation  :  the  I'eason  of  making  that 
book  was  from  a  commission  under  the  great  seal,  which  he  believes  is  now  in  a  dark 
closet  at  the  office  :  the  commission  was  in  King  Charles  the  Second's  time,  for  building 
the  office,  which  was  burnt  by  the  great  fire,  though  only  one  book  was  then  lost : 
asked  how  it  appears  the  per-[93]-sons  who  contributed  to  that  book  made  any  search, 
or  who  did,  and  says  he  cannot  speak  of  his  own  knowledge,  but  has  heard  great 
endeavours  were  used  in  searching,  that  the  noble  persons  came  themselves  to  the 
office,  saw  the  pedigrees,  and  signed  them  :  asked  how  came  them  not  to  be  attested 
by  the  heralds,  and  says  they  never  do  attest  them,  but  where  they  give  copies  ;  when 
a  visitation  is  made,  they  sign  them  :  asked  whether,  if  a  pedigree  is  above  the  grand- 
father, then  there  must  be  more  proof,  but  afterwards  they  take  the  person's  word  : 
asked  whether  the  pedigree  in  the  book  was  ever  shewed  to  the  Earl  of  Shrewsbury, 
and  whether  it  is  part  of  his  pedigree,  and  says  it  is  signed  only  by  Gilbert  Talbot,  but 
has  always  been  looked  upon  as  the  pedigree  of  the  ancient  family  as  well  as  Sir 
Gilbert's :  asked  whether  Sir  Gilbert's  signing  it  affects  the  pedigree  of  the  earl,  and 
says  it  affects  it  as  far  as  it  shews  :  he  then  mentioned  something  of  antiquity,  though 
he  could  not  call  it  a  record,  which  was  done  by  a  person  of  curiositj',  and  delivered 
into  the  heralds'  office  :  that  it  came  to  the  hands  of  Mr.  Wood,  another  antiquary  ;  it 
was  prepared  by  an  indifferent  person,  and  deduces  the  pedigree  down  to  the  bishop's 
father,  and  is  now  in  Mr.  Anstis's  hands  :  asked  whether  Sir  Gilbert  was  a  descendant 
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from  the  Talbots  of  Grafton,  and  says  he  was  :  he  also  acquainted  the  committee  that 
he  produced  a  book  of  like  nature  for  the  pedigree  of  the  bai'on  of  Hunsdon,  and  it  was 
allowed  ;  but  knows  not  whether  ever  this  was  so  produced. 

Mr.  Bootle  acquaints  the  committee  he  has  been  informed  the  pedigree  delivered 
in  by  the  bishop  and  the  book  disagrees. 

Mr.  Anstis  was  desired  to  give  an  account  of  the  pedigree  as  mentioned  in  the 
l)Ook,  and  accordingly  endeavours  to  explain  it. 

Objection  being  made  to  the  method  of  proceeding,  they  were  directed  to 
withdraw. 

[99]  It  was  offered  to  the  consideration  of  the  committee,  whether  the  words  in 
the  hill  ought  not  to  be  general,  that  the  estate  should  go  as  the  title  would  do,  without 
paiticularizing  the  bishop. 

Another  proposition  was  made,  that  the  judges  who  had  the  liill  under  considera- 
tion might  be  directed  to  draw  a  clause  that  the  estate  should  be  annexed  to  the 
honour,  instead  of  the  particular  limitations  of  it ;  and  to  lay  the  same  before  the 
committee  at  the  next  meeting. 

Proposed,  that  the  Earl  of  Sussex  and  the  Lord  Bishop  of  Exeter  be  now  heard 
as  to  the  reputation  of  the  Bishop  of  Salisbury's  being  so  related  to  the  eai'ldom  of 
Shrewsbury  as  is  insisted  on. 

Accordingly,  the  said  earl  declared  it  was  the  late  duke's  notion  that  the  bishop 
was  the  immediate  heir  next  after  John  Talbot  of  Longford. 

The  Bishop  of  Exeter  likewise  acquainted  the  committee  that  he  had  known  the 
family  for  near  fifty  years ;  that  it  is  thirty-five  years  .since  he  married  the  Bishop  of 
Salislniry's  sister  ;  that,  upon  the  occasion  of  the  Earl  of  Shrewsbury's  disinclination  to 
marriage,  it  w;is  often  the  discourse  of  the  family  and  other  persons  of  quality  of  their 
acquaintance,  who  would  succeed  to  the  honour  if  the  Eai'l  of  Shrewsbury  should  die 
without  issue  ;  that  the  current  and  unanimous  opinion  of  them  was,  that,  after  the 
sevci-al  popish  branches  without  issue  male,  the  honour  would  descend  to  Sir  John 
Talbot  and  his  issue  male,  after  them  to  Sir  Gilbert  and  his  issue  male,  that  failing, 
to  William  Talbot  (the  father  of  the  Bishop  of  Salisbiuy)  and  his  i.ssue  male  ;  and  that 
he  never  heard  this  opinion  contradicted  or  doubted  of  by  any  body  until  very  lately, 
within  these  twelve  months. 

Proposed  that  the  counsel  should  be  called  in  and  acquainted  that  the  committee 
are  of  opinion  to  make  [100]  no  further'  enquiry  at  this  time  touching  the  pedigree, 
in  regard  the  bill  may  be  .so  framed  as  to  make  any  sucli  enquiry  unnecessary  ;  and 
that,  therefore,  if  the  counsel  for  the  bill  have  any  tiling  further  to  otter  in  answer  to 
what  was  advanced  l)y  the  petitioners'  counsel,  they  should  now  proceed. 

Accordingly,  the  counsel  were  called  in,  and  the  lori]  in  the  chair  acquainted  them 
a.s  aliove,  whereupon 

Mr.  Mead  proceeded,  and  informetl  the  committee  that  it  was  admitted  that  the 
consent  to  the  hill  formerly  mentioned  was  signed,  and  no  force  or  undue  moans  was, 
he  said,  used  to  obtain  it ;  that  the  birth  of  the  infant  made  no  alteration  ;  and,  having 
repeated  some  things  before  mentioned,  hoped  the  committee  would  agree  to  tiie  bill. 

Mr.  Fazakorly  speaks  much  to  the  same  purpose,  and  expresses  his  surprise,  that, 
since  they  insisted  on  the  consent  being  obtained  by  undue  means,  they  came  so 
unprepared  to  m.ake  it  out,  though  they  had  sulhcient  time  and  notice:  and  insists  tho 
bill  will  be  of  advantage  to  the  infant. 

Pi'oposed,  that  some  words  in  the  last  covenant  in  the  settlement  be  read,  where- 
upon the  clause  exprc.ssing  the  con.scnt,  and  that  tho  charges  of  obtaining  the  bill 
should  be  defrayed  l)y  the  bisho|),  was  read. 

Mr.  I'eer  Williams,  by  way  of  reply,  hopes  that,  notwithstanding  what  has  been 
said,  the  l)ill  shall  not  have  the  consent  of  the  committee  :  then  argued  in  defence 
of  the  persons  in  remainder,  and  insists  the  point  of  law  is  for  them,  notwithstanding 
their  religion.  The  statutes  in  relation  to  popery  cannot  ad'oct  the  infant  who  is  but 
latel}'  born  :  he  may  conform  till  eighteen,  if  the  bill  pa.sses,  it  may  otl'er  a  tempta- 
tion to  go  on  in  the  errors  of  the  family  :  a  motive  being  tiiken  away  foi-  his  becoming 
a  protestant.  Repeats  the  [101]  arguments  used  V)efore  as  to  the  father's  consent  to  be 
of  no  moment  to  tho  infant ;  he  claims  ])art  of  the  estate  by  the  settlement  of  tho  late 
duke,  by  way  of  use,  therefoi'o  in  that  he  has  a  legal  estate  :  endeavours  to  an.swei'  wh.at 
was  said  by  the  other  counsel,  of  the  bishop's  being  compellable  to  execute  the  trust: 
speaks  likewise  as  to  the  objection  that  the  marriage  had  not  otlierwi.se  taken  oll'ect : 
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mentious  the  infant's  interest  to  be  at  present  above  twenty  years'  purchase,  but  says 
if  the  bill  passes  it  will  not  be  worth  above  ten  or  eleven  :  as  to  the  statute  de  donis, 
mentions  divers  inconveniences  from  that  law,  in  respect  of  the  non-payment  of  creditors 
and  otherwise.  That  now  common  recoveries  are  in  use,  and  divers  estates  depend 
upon  them  :  insists  there  never  was  an  act  to  make  a  perpetuity,  without  the  consent 
of  all  parties  concerned,  and  then  with  difficulty  ;  wherefore,  the  infant  being  next  in 
remainder  after  his  father,  and  the  next  friends  of  the  infant  opposing  the  bill,  he  hopes 
it  shall  not  pass. 

The  Earl  of  Cardigan  acquaints  the  committee  that  he  had  no  consideration  whatso- 
ever in  resigning  his  trust. 

Sir  John  Stanley  asked  as  to  his  resigning,  and  says  his  trust  was  only  as  to  a  small 
term,  and  the  reason  of  his  surrender  was  in  respect  of  the  marriage-settlement. 

Mr.  Bootle  heard  on  the  reply,  and  mentions  the  old  estate  in  the  family  is  not 
above  30001.  per  annum  ;  the  rest  is  the  acquisition  of  the  late  duke  ;  and,  as  to  what 
the  father  does,  says  that  cannot  affect  the  infant,  by  reason  he  claims  from  the  late 
duke  :  acquaints  the  committee,  that,  if  he  was  rightly  instructed,  there  are  thirty 
nearer  the  estate  than  the  bishop,  who  is  but  of  the  half  blood  :  speaks  likewise  as 
to  the  stat.  de  donis,  and  says  what  was  mentioned  in  arraigning  recoveries,  in  which 
most  if  not  all  the  estates  of  the  uobility  are  [102]  concerned  ;  mentions  his  supposition 
that  what  was  mentioned  by  the  counsel  for  the  bill  as  to  the  persons  in  remainder 
being  papists,  was  without  the  bishop's  permission,  because  the  trustees  were  prote-stants, 
in  whom,  until  the  infant  was  born,  the  esUite  was  executed,  and,  when  he  was  born, 
it  was  executed  in  the  infant :  that  the  bill  occasions  less  incouragement  for  him  to 
become  a  protestant :  aggravates  the  disadvantage  he  will  sustain  if  the  bill  passes, 
and  concludes  with  hoping  the  same  will  not  receive  the  approbation  of  the  committee. 

Die  Jovis,  25  Februarij,  1719. 

The  lord  in  the  chair  acquainted  the  committee,  that,  the  counsel  at  the  last  meeting 
having  been  fully  heard,  it  was  then  proposed  to  proceed  on  the  bill ;  but,  it  being  late, 
the  committee  adjourned  till  this  time.  Whereupon  it  was  agreed  now  to  proceed  on 
the  bill  accordingly. 

The  title  was  read,  and  postponed.  The  preamble  began  to  be  read,  and  the  deeds 
and  will  which  were  recited  were  perused,  and  found  to  agree. 

The  latter  part  of  the  preamble,  reciting  that  part  of  the  deed  which  mentions,  that, 
after  the  deaths  of  Gilbert  Earl  of  (Shrewsbury,  George  Talbot,  and  John  Talbot,  and 
failure  of  issue  male,  the  title,  &c.,  of  Earl  of  Shrewsbury  will  by  letters-patents  of 
King  Henrj'  6th  descend  to  the  Bishop  of  Salisbury  and  his  heirs,  was  read,  as  also 
the  next  recital,  of  the  agreement  made  to  obtain  a  private  act  for  settling  the  estate 
on  the  said  bishop  and  his  issue  male,  after  the  present  Earl  George  and  John  Talbot 
and  their  issue  male,  as  likewise  the  next,  being  the  last  recital  in  the  said  preamble. 

Whereupon  it  was  agreed  that  all  the  preamble  to  those  recitals  should  stand  part 
of  the  bill ;  but  those  recitals  to  be  postponed. 

[103]  Then  the  1st  enacting  clause  was  read  and  agreed  to. 

I  he  2nd  enacting  clause  read,  which  particularly  limits  the  estate. 

And,  it  being  proposed  to  leave  out  those  limitations,  it  was  agreed  to  leave  out 
from  the  word  (remain)  in  the  6th  line  of  the  8th  sheet  to  the  word  (provided)  in  the 
loth  line  of  the  13th  sheet. 

Proposed,  that  the  judges  do  prepare  proper  words  to  be  inserted  in  the  room  of 
the  limitations  agreed  to  be  left  out,  to  limit  the  esfcite,  after  the  uses  already  agreed 
to,  to  the  present  Earl  of  Shrewsbury  and  the  heirs  male  of  his  body,  and,  for  default 
of  such  issue,  to  the  heirs  male  of  the  body  of  John,  first  Earl  of  Shrewsbury,  so  as 
to  make  the  last  limittition  to  the  heirs  male  of  John,  first  Earl  of  Shrewsbury  effectual 
so  as  to  restrain  George  Talbot,  John  Talbot  of  Longford,  and  Gilbert  Earl  of  Shrews- 
bury, from  barring  anj'  remainder  after  their  decease.  Agreed  to,  and  ordered  that 
the  two  judges  who  had  the  bill  formerly  under  consideration,  together  with  Mr. 
Justice  Blencowe  and  Mi'.  Justice  Eyre,  do  prepare  the  same  accordingly. 

Die  Lunfe,  29  Februarij,  1719. 

The  order  for  the  judges  to  prepaie  proper  words  to  be  inserted  in  the  room  of 
those  agreed  to  be  left  out  at  the  last  sitting,  read. 

Whereupon  Mr.  Justice  Blencowe  presented  the  same  to  the  committee,  which 
being  twice  read,  the  settlement  made  on  Mr.  Talbot's  marriage  was  perused,  to  see 
who  were  the  trustees  named  therein   to  support  contingent  remainders ;    and,  it 
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appe.aring  to  be  Richard  Lord  Lumley  and  Nevile  Ridley,  the  committee  were  informed 
Mr.  Ridley  wa.s  dead. 

Then  it  was  agreed  to  fill  the  blank  with  the  Lord  Lumley 's  name  only,  which 
being  done  the  clause  was  I'ead  entire,  and  agreed  to  :  8th  sheet,  6th  line,  agreed 
[104]  to  leave  out  from  (remain)  to  (provided),  in  the  loth  line  of  the  13th  sheet. 

Proposed  to  agree  to  the  clause  as  amended  ;  but,  the  same  being  objected  to,  the 
(juestion  was  put  whether  the  .said  clause  as  amended  shall  stand  part  of  the  bill.  It 
was  resolved  in  the  affirmative. 

The  next  enacting  clause  read  and  agreed  to,  as  also  the  several  enacting  clauses 
following,  to  the  clause  which  restrains  the  heirs  male  of  George  Talbot  fiom  aliening 
the  estate,  read. 

Moved  to  reject  the  clause. 

Proposed  to  alter  it  so  that  the  infant  son  of  the  said  George,  or  any  other  after 
his  decease,  or  the  decease  of  John  Talbot,  may  alien  the  estate  after  they  come  of 
age,  if  will  conform  to  the  act  against  popeiy. 

Ordered,  that  the  judges  who  had  the  bill  formerly  under  their  consideration, 
together  with  Mr.  Justice  Blencowe,  Mr.  Justice  Tracy,  and  Mr.  Justice  Eyre,  do 
amend  the  above-mentioned  clause,  or  prepare  another  in  the  room  thereof,  to  enact 
that  the  said  infant,  or  any  other  person  aftei'  the  decease  of  the  said  George  and 
John  Talbot,  may  as  soon  as  he  or  they  shall  attain  the  age  of  one  and  twenty  years 
alien  the  estate,  provided  he  or  they  shall  conform  according  to  the  act  to  prevent 
the  growth  of  popery,  and  continue  a  protestant  until  such  alienation. 

Ordered  also,  that  the  same  judges  do  consider  whether,  as  the  bill  is  now  penned, 
the  said  George  and  John  Talbot  and  the  heirs  male  of  their  bodies,  if  papists,  will 
be  enabled  to  enjoy  the  estate  notwithstanding  the  act  to  prevent  the  growth  of 
popery,  or  whether  the  general  saving  will  preserve  the  right  of  the  next  protestant 
of  kin  to  the  estate  by  that  act,  and  deliver  their  opinions  thereupon  to  the  committee. 

Die  Jovis,  3  Marti j,  1719. 

The  order  made  last  sitting  for  the  judges  to  prepare  [105]  a  clause  and  deliver 
their  opinions  on  a  question  proposed  to  them,  read. 

The  committee  were  informed  that  Mr.  Justice  Tracy  had  sent  the  clause,  and 
would  have  come  him.self,  but  was  assisting  the  Lord  Chancellor  in  the  hearing  of  a 
cause  ;  and  thereupon  it  was  directed  the  said  judge  should  come  to  the  committee 
with  all  convenient  speed. 

Then  the  clause  in  the  bill  where  the  committee  last  left  off  was  again  read,  as 
was  the  clause  drawn  by  the  judges,  and  both  agi-eed  to. 

The  several  clauses  remaining,  to  the  general  .saving,  read  and  agreed  to,  with 
direction  to  leave  out  the  Bishop  of  Salisbury's  name. 

The  general  saving  read,  and,  Mr.  Justice  'I'racy  not  Ijeing  come,  the  same  was 
postponed. 

The  postponed  clauses  in  the  preamble  read,  ami  with  leaving  out  the  Bishop  of 
.Salisbury's  name  the  same  were  agreed  to. 

Mr.  Justice  Tracy  being  come,  the  genei'al  saving  was  again  road.  And  he  was 
asked  whether,  as  the  bill  now  stood,  the  persons  in  remainder  would  enjoy  the 
estate  in  respect  of  their  religion  ;  and  answered  that  he  was  doubtful  whether  it 
would  be  suthcicnt  to  enable  them  to  enjoy  it  or  not,  but  ho  had  considered  of  an 
amendment  or  two,  which,  if  their  lordships  thought  proi)er,  would  make  it  clear. 
Accordingly,  he  proposed  to  insert  after  the  word  (limited),  (shall  be  enaliled  to  Uike, 
hold,  and  enjo}',  and),  and,  in  the  same  clause,  after  (settlement),  to  insert  (any  law 
or  statute  to  the  contrary  thereof  notwithstanding). 
And  the  said  amendments  were  agreed  to. 

Then  the  judge  was  asked  if  the  saving  would  preserve  the  right  which  the  next 
protestant  of  kin  might  claim,  and  said  it  would  not. 
The  general  saving  read  again,  and  agreed  to. 
[106]  The  title,  which  was  postponed,  read  and  agreed  to. 
Ordered,  that  the  l)ill  be  reported  with  the  amondmonts. 

The  disentailing  deed  executed  by  ISertram  Ai-thui-  l''>ai'l  of  Shrewsbury  was  as 
follows  : — 

"This  iiidcuture,  made  the  .'ilst  day  of  May,  I  S.")(),  Between  the  Right  Ibm.  Hcrtram 
Aitliui'  I'jai'l  of  Shn.'wsbiuv  and  WahTlmd  of   the  oju;   pari,  and  Jaiiit's   KnbL'rl   llo[)e 

G.  P.  .\i.\.— 13* 
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Scott,  of,  &c.,  of  the  other  part,  Wituesseth,  that,  in  order  to  bar  and  defeat  all 
estates  in  tail-male,  or  in  tail,  or  quasi  estates  in  tail-male,  or  in  tail,  or  interests  in 
the  nature  of  estates  in  tail-male,  or  in  tail,  of  the  said  earl  in  the  hereditaments  and 
effects  hereinafter  described,  and  all  reversions,  remainders,  estates,  interests,  powers, 
charges,  liens,  and  incumbrances  at  law  or  in  equity,  to  take  effect  after  the  deter- 
mination or  in  defeazance  thereof,  and  for  limiting  and  assuring  the  same  hereditaments 
and  effects  in  fee-simple  absolute,  to  the  uses  hereinafter  limited,  the  said  earl  doth 
by  these  presents,  intended  to  l)e  duly  inrollcd  in  Her  Majesty's  high  court  of  Chancery, 
grant  and  dispose  of  unto  the  said  James  Kobert  Hope  Scott,  his  heirs  and  assigns 
for  ever.  All  the  manors,  messuages,  lands,  tenements,  and  hereditaments  whatsoever 
which  by  or  under  or  lij^  virtue  of  an  indenture  of  settlemeut  dated  the  3 1st  of 
October,  1700,  between  the  most  noble  Lord  Charles  then  Earl  and  Duke  of  Shrews- 
bury of  the  first  part,  the  Right  Hon.  Sydney  then  Lord  Godolphin  and  William 
Walsh  of  the  second  part,  and  Dr.  William  Talbot,  then  Lord  Bishop  of  Oxford,  the 
Kight  Hon.  Sir  John  Talbot,  and  John  Arden,  of  the  third  part, — and  the  last  will 
and  testament  in  writing  of  the  said  Charles  Eai'l  and  Duke  of  Shrewsbur}',  dated  the 
10th  of  July,  1614, — and  an  indenture  of  settlement  dated  the  -Ith  of  March,  1718, 
between  the  Ivight  Hon.  Gillieit  then  E.ul  of  [107]  Shrewsbury  and  the  Hon.  George 
Talbot  of  the  first  part,  the  Kight  Hon.  Kichard  then  Lord  Viscount  Fitzwilliam  and 
the  Hon.  Mary  Fitzwilliam  of  the  second  pai't,  the  Ivight  Hon.  George  then  Earl  of 
Cardigan,  the  Kight  Kev.  Father  iu  God  William  then  Lord  Bishop  of  Salisbury,  Sir 
John  Stanley,  and  Charles  Talbot,  of  the  third  part,  the  Kight  Hon.  Eichard  then 
Lord  Lumley  and  John  Talbot  of  Longford  of  the  fourth  part,  and  Sir  John  Webb, 
Bart,  George  Pitt,  and  Nevile  Kidley,  of  the  fifth  part, — an  act  of  the  sixth  year  of 
George  the  First,  intituled  'An  act  for  annexing  the  late  Duke  of  Shrewsbury's  estate 
to  the  earldom  of  Shrewsbury,  and  confirming  Gilbert  Earl  of  Shrewsbury's  settlement 
in  order  thereto,  and  for  other  purposes  therein  mentioned,' — and  an  act  of  the  Forty- 
third  j'ear  of  George  the  Third,  c.  -10,  intituled  '  An  act  for  vesting  part  of  the  settled 
estates  of  the  Kight  Hon.  Charles  Earl  of  Shrewsbury,  in  the  counties  of  Salop, 
Chester,  \\  ilts,  Berks,  and  Oxford,  in  trustees  to  be  sold,  and  for  laying  out  the 
moneys  to  arise  by  such  sale  in  the  purchase  of  other  lands  and  hereditaments,  to  be 
settled  in  lieu  thereof  to  the  same  uses  and  subject  to  the  same  restrictions,' — and  an 
act  of  the  session  of  the  sixth  and  seventh  years  of  Her  present  Majesty,  c.  28, 
intituled  '  An  act  for  nesting  part  of  the  settled  estates  of  the  Kight  Hon.  John 
Earl  of  Shrewsbury,  in  the  counties  of  Oxford,  Chester,  Salop,  Worcester,  and 
Stafford,  iu  trustees,  to  be  sold,  and  for  laying  out  the  moneys  to  arise  by  such  sale 
in  the  purchase  of  other  hereditaments  to  be  settled  in  lieu  thereof  to  the  same  uses 
and  subject  to  the  same  restrictions,  and  for  other  purposes  therein  mentioned,' — and 
any  allotments,  exchanges,  assurances,  acts,  deeds,  and  things  whatsoever,  were  or 
are  in  any  way  settled,  ratified,  confirmed,  or  assured,  either  at  law  or  in  equity,  to 
any  uses  or  upon  any  trusts  under  or  by  [108]  virtue  of  which  the  said  Bertram 
Arthur  Earl  of  Shiewsbury  and  AVaterfonl  has  now  therein  any  estate  in  tail-male,  or 
in  tail,  or  any  quasi  estate  in  tail-male,  or  in  tail,  or  any  interest  in  the  nature  of  an 
estate  in  tail  male,  or  in  tail ;  and  also  all  moneys,  stocks,  and  funds,  and  real  or  other 
securities  which,  or  the  produce  of  which,  are  or  is  subject  to  an\'  trust  to  be  in\ested 
in  the  purchase  of  any  lands  or  hereditaments  to  be  settled  to  any  of  the  limitations 
of  the  same  manors,  messuages,  lands,  tenements,  and  hereditaments,  or  any  of  them, 
with  the  appurtenances.  And  the  inheritance  in  fee-simple  absolute,  and  the  absolute 
interest  respectively  of  and  in  the  same,  with  their  and  every  of  their  respective  rights, 
royalties,  members,  and  appurtenances.  To  have  and  to  hold  all  and  singular  the  saiil 
hereditaments  and  premises  hereinbefore  described,  and  hereby  granted  and  disposed 
of,  and  every  part  thereof,  with  the  appurtenances,  unto  the  said  James  Kobert  Hope 
Scott,  his  heirs  (Uid  assigns  for  ever,  freed  and  discharged  from  all  estates  in  tail-male 
or  in  tail,  or  quasi  estates  in  tail-male  or  in  tail,  or  interests  in  the  nature  of  estates 
in  tail-male  or  in  tail,  of  the  said  Bertram  Arthur  Earl  of  Shrewsbury  and  Waterford, 
and  all  reversions  remainders,  estates,  interests,  powers,  charges,  liens,  and  incum- 
brances, at  law  or  in  equity,  to  take  effect  after  the  determination  or  in  defeazance 
thereof.  Nevertheless,  to  the  use  of  the  said  Bertram  Arthur  Earl  of  Shrewsbury  and 
AVaterford,  his  heirs  and  assigns  for  ever.  Li  witness  whereof  the  said  parties  to  these 
presents  have  iicreunto  set  their  hands  and  seals  the  day  and  year  first  above  written. 

"  Shrewsbury  and  Waterfokd." 
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The  Lord  Chief  Justice,  without  expressing  any  opinion,  directed  :i  verdict  to  he 
entered  for  the  plaintitl';  reserving  leave  to  tlie  defendants  to  enter  a  ver-[109j-dict 
for  them  upon  certain  points  of  law  depending  upon  the  construction  and  effect  of  the 
various  documents  and  acts  of  parliament  referred  to. 

Shee,  8erjt.,  in  Hilary  Term  last,  obtained  a  rule,  pursuant  to  the  leave  reserved 
to  him  at  the  trial,  to  set  aside  the  verdict  entered  for  the  plaintiff,  and  instead  thereof 
to  enter  a  verdict  for  the  defendants,  on  the  following  grounds, — 

1.  That  Bertram  Arthur  Earl  of  Shrewsbury  was  tenant-in-tail  under  the  settlement 
of  1 700,  or  under  that  settlement  and  the  will  of  the  Duke  of  Shrewsliuiy  ;  and, 
regard  being  had  to  the  st-ate  of  the  law  affecting  Roman  Catholics  at  the  time  of  the 
passing  of  the  statute  6  G.  1,  c.  29,  and  to  the  statutes  affecting  Koman  Catholics 
passed  subsequently  to  that  statute,  he  was  not  within  the  terms  of  the  8th  section  of 
that  stiitute. 

2.  That,  if  Bertram  Arthur  Earl  of  Shrewsbury  was  tenant-in-tail  under  the  settle- 
ment of  1718,  regard  being  had  to  the  state  of  the  law  ati'ecting  Koman  Catholics  at 
the  time  of  the  passing  of  the  statute  6  C  1,  c.  29,  and  to  the  statutes  affecting  Roman 
Catholics  passed  subsequently  to  that  statute,  he  was  not  within  the  terms  of  the  8tli 
section. 

3.  That,  having  regard  to  the  state  of  the  law  affecting  Roman  Catholics  at  the 
time  of  the  passing  of  the  statute  6  G.  1,  c.  29,  and  to  the  statutes  affecting  Roman 
Catholics  passed  subsecpiently  to  that  statute,  Bertram  Arthur  Eai'l  of  Shrewsbury 
was  not  restrained  by  the  Sth  section  of  the  statute  6  G.  1  fi-om  executing  a  disentail- 
ing assurance,  and  thereby  acquiring  an  estate  in  fee-simple  absolute  ;  and  this  whether 
his  estate-tail  was  ac([uired  in  one  of  the  several  ways  above-mentioned  or  otherwise, 
and  whether  he  was  or  was  not  within  the  terms  of  the  Sth  section  of  that  statute. 

[110]  4.  That  Earl  Gilbert  was,  at  the  death  of  the  Duke  and  Earl  of  Shrewsbury, 
in  1717,  incapable  of  taking,  or,  if  capable  of  taking,  was,  at  the  date  of  the  settlement 
in  1718,  and  also  at  the  time  of  the  passing  of  the  act  of  the  6  G.  1,  c.  29,  incapable 
of  making  a  valid  conveyance  or  settlement  of  the  reversion  in  fee  expectant  on  the 
failure  of  the  limitations  under  which  an  estate-tail  became  vested  in  Bertram  Arthur 
Earl  of  Shrewsbury,  and  therefore  that  such  reversion  was  not  by  the  statute  6  tr.  j, 
c.  29,  effectually  limited  to  the  use  of  the  person  and  persons  being  issue  male  of  John 
first  Earl  of  Shrewsbury,  to  whom  the  eaildom  of  Shrewslnuy  should  descend  and 
come,  as  in  such  statute  mentioned. 

5.  That  the  evidence  offered  on  the  part  of  the  defendants  was  properly  received, 
and  that  the  verdict  ought  to  be  entered  for  the  defendants  (a). 

6.  That  the  evidence  offered  by  the  plaintiff  of  the  proceedings  in  the  House  of 
Lords  and  Hou.se  of  Commons  on  the  l)ill  which  terminated  in  the  act  of  (!  cV  7  Vict. 
c.  28,  was  not  legally  admissible  (/*). 

Upon  moving  for  the  rule,  the  learned  Serjeant's  contention  was  in  substance  as 
follows  ; — The  plaintiff's  title  rests  entirely  on  an  act  of  C  G.  1,  c.  29,  by  which  a 
remainder  expectant  on  the  determination  of  the  estates-tail  granted  by  a  marriage- 
settlement  to  the  issue  male  of  (ieorgc  Talbot,  John  Talbot,  and  Gilbert  Talbot,  was 
limited  to  the  heir  male  of  the  first  Earl  of  Shrewsliury.  The  i.ssue  male  of  George 
Talbot,  John  Talbot,  and  Gillicit  Talbot  h.iving  failed  on  the  death  of  licrtram  Arthur, 
the  late  earl,  and,  it  biung  adnn'tted  for  the  pui-jioses  of  this  cause,  that  the  plain- 
[lll]-tiff  is  heir  male  of  the  first  Earl  of  Shi'ewsbiuy,  his  title  to  recover  is  complete, 
unless, — first,  Bertram  Arthui',  the  late  earl,  and  issue  male  of  (Jeorge  Talbot,  held 
his  estiite-tail  under  some  othei'  settlement  than  the  one  coTifirmcd  by  the  act  of 
parliament, — or,  secondly,  he  (Bertram  Arthur)  had  ])ower  to  Iwr  his  estate-tail 
(under  whatsoever  title  it  was  held)  by  a  disentailing  deed, — or,  thirdly,  the  parlia- 
mentary remainder  limited  to  the  heir  male  of  the  first  Earl  of  Shrcwsbuiy  was  not 
well  created,  and  void.  The  plaintill'  is  admitted,  for  the  purposes  of  tiiis  cause,  to 
be  descended  from  a  younger  biother  l>y  the  half-blood  of  an  ancestoi'  of  the  late  carl 
who  lived  in  the  reign  of  Henry  the  Eighth.  He  could  by  no  possibility  have  inheiited 
the  Shi'cwsbury  estates:  he  is  an  entire  stranger  to  the  family  settlements.  He  rests 
his  claim  on  the  remainder  limited  to  him  by  the  act  of  parliament,  and  on  the  alleged 

(a)  This  objection  was  not  much  pressed. 

(/')  This  g[(iund  (jf  objection  was  removed  iiy  the  plainlilV's  consfnitiiig  In  uilhihaw 
from  the  consideration  of  the  courl  the  documents  iipou  which  it  w.is  founded. 
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incapacity  of  the  late  earl  to  disentail.  The  late  earl  (Bertram  Arthur)  was  grandson 
of  Francis,  the  fifth  son  of  George  Talbot,  third  son  of  Gilbert  of  Batchcoate,  the 
uncle  of  Charles  twelfth  Earl  and  Duke  of  Shiewsbur^^  He  was,  liy  descent  to  him 
of  the  remainder  in  tail  which  vested  in  his  grandfather,  Francis,  who  died  as  late  as 
1820,  tenant-in-tail  in  possession  of  that  poi'tion  of  the  Shrewsbury  estates  which  is 
situate  in  the  counties  of  Worcester,  Salop,  and  Berks,  under  the  settlement  of  1700 
(ante,  p.  34),  and  the  will  of  the  Duke  of  Shrewsbiuy  of  1712  (ante,  p.  48).  He  held 
the  estate  of  Alton  Towers  and  other  estates  of  the  duke  in  Chester,  Stafford,  O.xford, 
Wilts,  and  Derby,  under  the  conveyance,  by  direction  of  the  duke,  of  a  trustee 
(William  Talbot,  Bishop  of  Salisbury,  ancestor  of  the  plaintiH'),  to  the  uses  to  which 
the  estates  in  Worcester,  Salop,  and  Herks  were  limited.  These  uses  are  thus  recited 
in  the  6  G.  1,  c.  29,  ante,  65,  n., — "After  failure  of  issue  male  of  the  [112]  Duke,  to 
George  Talbot,  third  son  of  Gilbert  Talbot  of  Batchcoate,  for  life  ;  remainder  to 
trustees  to  preserve  contingent  remainders ;  remainder  to  the  first  and  other  sons  of 
George  Talbot  successively  in  tail-male  ;  lemainder  to  trustees  to  preser\'e  contingent 
remainders  ;  remainder  to  John  Talljot  of  Longford  for  life  :  remainder  to  trustees  to 
preserve  contingent  remainders  ;  remainder  to  his  first  and  other  sons  successively  in 
tail-male ;  remainder  to  Sir  John  Talbot  of  Lavcock  for  life  ;  remainder  to  his  first 
and  other  sons  successively  in  tail-male  :  remainder  to  the  Duke,  his  heirs  and  as.signs 
for  ever.'  He  was  thus  tenant-in-tail  under  the  settlement  and  the  will  of  the  duke 
and  the  conveyance  by  the  duke's  direction  (the  trust  being  a  mere  trust  to  raise 
money  and  to  pay  debts,  funeral  expenses,  and  legacies,  to  discharge  which  the  duke 
left  a  large  amount  of  personal  property,  appointing  the  bishop  executor),  when  he 
executed  the  disentailing  deed,  which  barred  (if  it  ever  existed)  the  plaintiff's  parlia- 
mentarj'  remainder.  And,  subject,  theiefore,  to  the  validity'  of  the  plaintiff's  remainder, 
the  question  is,  whethei-  Bertram  .Arthur,  the  late  earl,  had  power,  like  anj'  other 
t«nant-in-tail,  to  disentail  his  estate.  The  plaintiff  admits,  that,  but  for  the  pas.sing 
of  a  private  estate-act,  6  &  7  Vict.  c.  28,  obtained  by  John,  the  .sixteenth  earl,  in 
1843,  he  would  have  had  power  to  do  so,  had  he  abjured  his  religion  (the  Koman 
Catholic),  and  become  a  protestant ;  but  he  says,  that,  upon  the  passing  of  that  act, 
the  estates  became  inalienably  annexed  to  the  earldom,  l^efore  stating  the  grounds 
of  defence  to  the  action,  it  may  be  convenient  to  explain,  by  reference  to  the  6  G.  1, 
c.  29,  the  plaintiff's  case.  That  act  is  intituled  "an  act  for  annexing  the  late  Duke 
of  Shrewsbury's  estate  to  the  earldom  of  Shrewsbury,  and  confirming  Gilbert  Earl  of 
Shrewsbury's  settlement  in  order  thereto,  and  for  other  pur-[113]-poses."  It  begins 
by  reciting  the  settlement  of  the  duke  in  1700,  and  his  will  in  1712,  and  that,  on  his 
death,  the  reversion  and  inheritance  of  the  settled  estates  descended  and  came  to  his 
heir-at-law,  Gillsert,  now  Eail  of  Shrewsbury,  eldest  son  of  Gilbert  Talbot  of  Batch- 
coate. It  then  recites,  that,  the  personal  property  being  sufficient,  with  a  large 
surplus,  to  satisfy  the  duke's  debts,  funeral  expenses,  and  legacies,  "  the  settled  estates 
ought  to  be  enjoyed  by  the  said  George  Talbot  and  the  other  persons  to  whom  by  the 
said  settlement  and  will  they  were  limited  ; "  that  disputes  had  arisen  respecting  the 
said  settlement  and  will,  but  that  Gilbert  Earl  of  Shrewsbury,  being  resolved  not 
to  marry,  had  agreed  to  confirm  them,  and  to  marry  his  brother  George  to  Mary 
Fitzwilliam,  and  to  make  for  that  purpose  such  further  provision  as  was  usual.  It 
next  recites  the  marriage-settlement  of  George  Talbot  with  Mary  Fitzwilliam,  to  which 
Earl  Gilbert,  George  Talbot,  Mary  Fitzwilliam,  hei-  trustees.  Lord  Fitzwilliam  and 
Mr.  Pitt,  the  Bishop  of  Salisbur}'  as  trustee  of  the  duke,  and  his  eldest  son,  Charles 
Talbot,  are  parties,  and  by  which  the  estates  are  settled  (subject  to  certain  terms  for 
securing  jointures  for  wives  and  portions  for  youngei'  children)  to  the  same  uses  as 
those  of  the  duke's  settlement  and  will,  that  is, — to  George  Talbot  for  life,  iV-c, 
remainder  to  his  sons  successi\  ely  in  tail-male,  remainder  to  John  Talbot  for  life  and 
to  his  sons  successivelj^  in  tail-male.  It  then  sets  out  an  agreement  between  Earl 
Gilbert,  George  Talbot,  the  bishop  and  his  son  Charles  Talbot  (afterwards  Lord 
Chancellor,  and  then  Attorney -General  to  the  Prince  of  Wales),  by  which, — after  a 
recital  that,  after  failure  of  the  issue  male  of  George,  John,  and  Earl  Gilbert,  the 
bishop  was  next  in  succession  to  the  earldom, — Earl  Gilbert,  George  Talbot,  and  John 
Talbot,  in  consideration  thereof,  and  of  the  bishop's  signature  to  the  marriage-settle- 
ment, co\e-[114]-nanted  to  make  their  humble  application  with  him  to  parliament  to 
obtain  a  private  act,  a  draft  of  whicli  was  already  prepared,  to  be  promoted  at  the 
cost  and  charge  of  the  bishop,  for  limiting  the  settled  estates  to  the  bishop  and  his 
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eldest  and  other  sons  (by  name)  successively  in  tail-male,  and,  on  failure  of  their  issue, 
to  the  heirs  male  of  the  first  Earl  of  Shrewsbury.  After  these  recitals,  and  in  the 
same  section,  comes  the  first  enactment, — "that  the  said  indenture  of  1718,  being  the 
marriage-settlement  of  the  said  George  Ta!l)ot  and  Mary  Fitzwilliam,  and  all  the  uses, 
trusts,  and  estates  therein  limited  and  declared,  are  hereby  ratified  and  confirmed; 
and  that  the  said  George  Talbot  and  his  first  and  other  sons,  and  the  heirs  male  of 
their  bodies  respectively,  and  the  said  Mary  his  wife,  and  the  said  John  Talbot  of 
Longford  and  his  fii'st  and  other  sons  and  the  heirs  male  of  their  bodies  respectively, 
and  all  and  every  other  person  and  persons  and  to  whom  any  estate  or  interest  is  bj' 
the  said  recited  marriage-settlement  granted  or  limited,  shall  be  enabled  to  take,  hold, 
and  enjo}',  and  shall  and  may  have,  hold,  and  enjoy  the  said  manors,  lands,  &c., 
according  to  the  true  intent  and  meaning  of  the  said  marriage-settlement,  any  law  or 
statute  to  the  contrary  thereof  notwithstanding."  This  is  plainly  an  enabling  section, 
— enabling  persons  to  whom  by  the  marriage-settlement  estates  and  interests  are 
granted  or  limited,  to  take,  hold,  and  enjoy  "  the  said  manors,  lands,"  &c.,  "  any  law 
or  statute  to  the  contrary  thereof  notwithstanding."  On  reference  to  other  parts  of 
the  act,  it  is  clear  that  the  "  law  or  statute  "  notwithstanding  which  the  persons  to 
whom  estates  and  interests  were  limited  by  the  marriage-settlement  were  enabled  to 
hold  and  enjo}'  the  said  manors,  lands,  &c.,  was,  the  "act  to  prevent  the  further 
growth  of  popery,"  the  11  &  12  W.  3,  c.  4.  By  the  •2nd  section  of  the  G  [115]  G.  1, 
c.  29,  after  failure  of  George  and  John  and  their  issue  male,  an  estate  for  life  is  limited, 
aftei'  the  estate-tail  limited  in  the  marriage-settlement,  to  Gilbert  Earl  of  Shrewsburj', 
and  the  heirs  male  of  his  body,  with  remainders, — not  to  the  bishop  and  his  sons,  as 
agreed  in  the  marriage-settlement, — but  "  to  the  issue  male  of  John,  first  Earl  of 
Shrewsbury,  to  whom  the  said  title,  honor,  and  dignity  of  Earl  of  Shrew.sbury  shall, 
after  the  decease  of  the  said  Gilbert  Earl  of  Shrewsliury,  George  Talbot,  and  John 
Talljot,  without  issue  male  of  their  respective  bodies,  by  virtue  of  letters-patent  of 
creation  of  the  said  earldom  descend  and  come,  severally  and  successively,  one  after 
another,  as  they  and  every  of  them  shall  succeed  to  and  inherit  the  said  earldom,  and 
of  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
person  and  persons."     It  is  under  this  remainder  that  the  plaintifi'  claims. 

The  3rd  section  enacts  that  the  per.sons  entitled  under  the  marriage-settlement 
and  the  act  to  life-estates, — that  is,  George,  John,  and  Gilbert, — should  not  have 
power  to  alien  either  by  themselves  or  with  any  other  person  :  that  is,  that  they 
should  not  join  their  eldest  sons  in  disenfciiling  the  estates.  The  4th,  5th,  6th,  and 
7th  sections  are  parliamentary  sanctions  of  the  jointure  for  a  second  wife  and  of  the 
portions  for  younger  children,  as  arranged  in  the  marriage-settlement.  Then  comes 
the  .Sth  and  most  important  section,  —"that  neither  the  first  nor  any  other  son  or 
sons  of  the  body  of  the  said  George  Talbot,  son  of  the  said  Gilbert  Talbof,  or  of  the 
body  of  the  said  John  Talbot  of  i.,ongford,  nor  any  of  the  heirs  male  of  the  bodies  of 
any  such  son  or  sons,  nor  any  othei'  j)erson  or  per.sons,  his  or  their  heirs  male  of  his  or 
their  body  or  bodies,  to  whom  any  estate  of  inheritance  of  or  in  the  premises,  or  any 
part  thereof,  shall  hereafter  [116]  come,  descend,  or  accrue  by  force  or  means  of  this 
present  act  of  parliament,  .shall  alien,  give,  grant,  baigain,  sell,  or  otherwise  convey 
awav  any  of  the  said  lands,  &c.,  nor  any  other  thing  do  which  shall  or  may  be  to  the 
disherison  of  the  heirs  inheritable  by  force  of  the  said  recited  settlement  or  this 
present  act  of  parliament,  oi'  of  any  person  or  persons  to  whom  any  remainder  is 
limited  by  the  said  recited  settlement  or  this  present  act  of  parliament,  or  whereby 
any  of  them  shall  be  barred  or  put  from  entty  into  the  premises  ;  and  that  all  and 
every  alienation,  conveyance,  fine,  &c.,  and  every  other  act  whatever  to  be  made, 
suffered,  or  done  Ijy  any  of  the  persons  respectively  to  whom  the  piemises  are  respec- 
tively before  assured,  convoyed,  or  limited  by  the  said  recited  settlement  or  this 
present  act  of  parliament,  shall  be  for  ever  after  the  flccease  of  the  alienoi'  utterly 
void,  and  shall  be  so  deemed  and  adjudged  in  the  law  :  Provided,  nevertheless,  that 
neither  the  first  oi'  any  otiicr  son  or  sons  of  the  body  of  the  said  George  Tali)ot,  or 
of  the  body  of  the  said  John  Talbot,  or  of  the  body  of  the  said  Gilbert  Earl  of 
Shrewsbin-y,  nor  any  the  heirs  male  of  the  body  or  bodies  of  any  such  son  or  sons 
i.ssuing,  nor  any  other  person  or  persons,  his  or  their  heirs  male  of  his  or  their  body 
or  b  idics  issuing,  to  whom  any  estate  of  iniieritnnce  of  or  in  the  [)rcmises,  or  any  part 
thereof,  shall  hereafter  come,  descend,  or  accrue  by  force  or  means  of  this  present  act 
of  parliament,  who  shall  within  si.\  mcinths  after  lie  or  they  shall  attain   the  age  of 
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eighteen  yeius  take  the  oaths  appointed  to  Ije  tiiken  instead  of  the  oath.s  of  supremacy 
and  allegiance,  I  W.  &  M.  c.  8,  and  also  subscribe  the  declaration  [against  transubstantia- 
tion  and  the  invocation  of  saints]  set  down  and  expressed  in  the  30  Car.  2,  stat.  2,  c.  1, 
to  be  hy  him  or  them  made,  repeated,  &c.,  and  who  shall  from  thenceforth  continue  a 
protestant  until  he  or  they  shall  [117]  attain  the  age  of  twenty-one  years,  shall,  after 
he  or  they  shall  attain  the  said  age,  and  while  he  or  they  continue  protestants,  be 
disabled  fiom  aliening,  giving,  granting,  iVc,  oi'  otherwise  conveying  away  the  said 
manors,  messuages,  (tc,  or  any  other  the  premises  hereliy  settled,  or  any  part  thereof, 
1)ut  may  alien,  give,  grant,  &c.,  or  otherwise  convey  away  the  same  pi'eraises,  or  any 
])art  thereof,  as  freely  and  absolutely  as  he  or  they  might  have  done  if  this  act  had 
never  been  made." 

The  plaintifl"s  ease  is,  that  Bertram  Arthur,  the  last  earl,  being  a  Roman  Catholic, 
and  not  having  taken  the  oath  or  subscribed  the  declaration  mentioned  in  the  proviso 
to  that  section,  had  not  power  to  execute  a  disentailing  deed,  and  that  thei'efore  the 
estates  in  question  belong  to  him  (the  plaintiff)  under  the  parliamentary  remainder,  as 
heir  male  of  the  first  Earl  of  Shrewsbury. 

1.  The  answer  to  the  case  so  set  up  by  the  plaintift'  is, — first,  "that  Bertram 
Arthur  Earl  of  Shrewsbury  was  tenant-in-tail  under  the  settlement  of  1700,  or  under 
that  settlement  and  the  will  of  the  Duke  of  Shrewsbury  ;  and,  regard  being  had  to  the 
state  of  the  laws  affecting  Roman  Catholics  at  the  time  of  the  pa.ssing  of  the  6  G.  1, 
c.  29,  and  the  statutes  affecting  Roman  Catholics  passed  subsequently  to  that  statute, 
he  was  not  within  the  tei-ms  of  the  8th  section  of  that  statute." 

That  Bertram  Arthur  Earl  of  Shrewsbury  took  under  the  settlement  (of  ITOU)  and 
will  of  the  duke  (1712)  the  estate-tail  which  vested,  in  the  life-time  of  his  great- 
grandfather George  Talbot,  in  his  grandfather  Francis  Talbot,  is  clear  from  the 
pedigree  and  from  the  limitations  of  the  duke's  settlement.  It  follows,  then,  as  a 
necessary  couseciuence,  that  his  estate  had  all  the  essential  incidents  of  an  estate-tail, 
and,  among  them,  the  incident  that  the  tenant^in-tail  is  complete  master  [118]  of  the 
inheritance  ;  the  remainders  being  of  no  account,  unless, — first,  his  estate-tail  was 
qualified  bj'  the  special  provisions  of  the  6  G.  I,  c.  29, — or,  secondly,  by  the  state  of 
the  law  affecting  Roman  Catholics  at  the  time  of  the  passing  of  that  act.  That  it  was 
not  qualified  l)y  the  special  provisions  of  the  6  G.  1,  c.  29,  will  be  clear  after  reference 
to  its  title,  recitals,  and  enacting  clauses,  all  of  which  limit  its  operation  to  the 
mairiage-settlement  of  1718  It  is  intituled, — not  that  much  reliance  can  be  placed 
on  the  wording  of  the  title  of  an  act  of  parliament, — "  an  act  for  annexing  the  late 
Duke  of  Shrewsbury's  estate  to  the  earldom  of  Shrewsbury,  and  confirming  Gilbert 
Earl  of  Shrewsbury's  settlement  (that  is,  the  marriage-settlement,)  in  relation  thereto, 
and  for  other  purposes."  It  recites  the  duke's  settlement,  without  one  word  detracting 
from  its  continuing  efficacy  ;  that  disputes  had  arisen  touching  it,  but  that  Gilbert 
Eai-1  of  Shrewsbuiy  had  resolved  not  to  marry,  and  agreed  to  confirm  it;  that  the 
estates  settled  by  the  duke's  settlement  and  will  ought  to  be  enjoyed  by  the  said 
George  Talbot  and  such  persons  and  in  such  manner  as  the  same  are  thereby  settled. 
It  then  recites  the  marriage-settlement  of  1  7  18,  carefully  confining  to  it  the  recital 
and  the  purposes  of  the  act  and  its  enacting  clauses  ;  that  Gilbert  Earl  of  Shrewsbury 
is  "  desirous  "  (and  his  desire  must  be  taken  to  be  limited  to  the  interest  which  he 
had,  and  which  was  only  a  reversion  defeasible  by  the  tenants-in-tail  under  the  duke's 
settlement)  "  that  the  said  settlement  should  be  further  extended  "  (that  is,  confirmed 
and  extended)  "in  the  manner  hereinafter  mentioned,  and  the  said  manors,  lands,  &c. 
should  be  annexed  to  and  go  along  with  the  honor  and  dignity  of  Earl  of  Shrewsbury, 
for  the  better  and  more  honorable  support  of  the  said  dignity  and  title,  which  cannot 
be  done  without  an  act  of  parliament."  It  theu  [119]  enacts  (s.  I)  "that  the  said 
indenture  of  1718,  being  the  marriage-settlement  of  the  said  George  Talbot  with  Maiy 
Fitzwilliam,  and  all  the  uses  and  trusts  thereof  thereby  limited  and  declared,  shall  be 
hereby  ratified  and  confirmed  ;  that  all  persons  to  whom  any  estate  or  interest,  use, 
or  trust  is  by  the  said  marriage-settlement  granted  or  limited,  shall  be  enabled  to 
take,  hold,  and  enjo^'  the  said  manors,  lands,  &c.,  according  to  the  true  intent  and 
meaning  of  the  said  marriage-settlement : "  That  (s.  3)  neither  George,  John,  nor 
Gilbei't  "  shall  alien  the  said  manors,  messuages,  farms,  &c.  hereby  settled,  by  them- 
selves or  with  any  other  persons  : "  "  That  (s.  8)  no  person  or  persons  to  whom  any 
estate  of  inheritance  shall  come,  descend,  or  accrue  by  force  or  means  of  this  present 
act  of  parliament  shall  alien,  &c.,  or  any  other  thing  do  which  shall  or  may  be  to  the 
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disherisou  of  the  heirs  inheritable  by  force  of  the  said  recited  settlements  or  this 
present  act  of  parliament."  Not  a  woid,  from  the  first  line  of  the  act  to  the  last,  in 
which  the  duke's  settlement  is  mentioned  but  to  confirm  it.  The  estates-tail,  there- 
fore, granted  and  limited  by  it  were  not  qualified  l\v  the  6  (4.  1,  c.  29.  Nor  were 
they  qualified  by  the  state  of  the  law  aftecting  Roman  Catholics  at  the  time  of  the 
passing  of  that  act.  The  statutes  in  force  against  Roman  Catholics,  as  respects  their 
property,  at  that  time  was,  the  11  &  12  W.  3,  c.  4,  which  pa.ssed  in  the  year  1700,  a 
few  months  before  the  date  of  the  duke's  settlement.  Its  provisions  and  its  language 
are  most  peculiar,  and  furnish,  when  properly  understood,  the  key  to  the  whole  con- 
troversy between  these  parties.  It  enacts,  "  that,  from  and  after  the  20th  of  September, 
1700,  if  any  person  educated  in  the  popish  religion,  or  professing  the  same,  shall  not, 
within  six  months  after  he,  she,  or  they  shall  attain  the  age  of  eighteen  years,  take 
the  oaths  of  allegiance  and  supremacy,  and  also  subscribe  the  de-[120]-claration  set 
down  and  expressed  in  the  30  Car.  2,  stat.  2,  c.  1,  to  be  by  him  or  her  made,  repeated, 
and  subscribed,  &c.,  every  such  person  shall,  in  respect  of  him  or  herself  only,  and  not 
to  or  in  respect  of  any  of  his  or  her  heirs  or  posterity,  be  disabled  and  made  incapable 
to  inheiit  or  take  by  descent,  devise,  or  limitation,  in  possession,  reversion,  or  I'emainder, 
any  lands,  tenements,  or  hereditaments  within  the  kingdom  of  England,  &c. ;  and  that, 
during  the  life  of  such  person,  or  until  he  or  she  do  take  the  said  oaths,  and  make, 
repeat,  and  subscribe  the  said  declaration  in  manner  as  aforesaid,  the  next  of  his  or 
her  kindred  which  shall  be  a  protestant  shall  have  and  enjoy  the  said  lands,  tenements, 
and  hereditaments,  without  being  accountable  for  the  profits  by  him  or  her  received 
during  such  enjoyment  thereof  as  aforesaid,  but,  in  case  of  any  wilful  waste  com- 
mitted on  the  said  lands,  tenements,  or  hereditaments  by  the  per.son  so  having  or 
enjoying  the  same,  or  any  other  by  his  or  her  license  or  authority,  the  part}'  disabled, 
his  or  her  executoi-s  and  admiin'strators,  shall  and  may  reco\'er  ti'cble  damages  for 
the  same  against  the  person  committing  such  waste,  his  or  her  executors  or  adminis- 
trators, by  action  of  debt,  &c.  ;  and  that,  fi-om  and  after  the  10th  of  April,  1700, 
every  papist  or  per-son  making  profession  of  the  popish  religion  shall  be  disabled, 
and  is  hereby  made  incapable  to  purchase,  either  in  his  or  her  own  name  or  in 
the  name  of  any  other  person  or  persons  to  his  or  her  use,  or  in  trust  for  him  or 
her,  any  manors,  lands,  &c.,  within  the  kingdom  of  England,  i^'c,  and  that  all  and 
singular  estates,  &c.,  or  profits  whatsoever  out  of  lands,  from  and  after  the  said  10th 
of  April,  to  be  made,  sufi'ered,  or  done  to  or  for  the  use  or  behoof  of  any  such 
pei'son  or  peisons,  or  upon  any  trust  or  confidence  mediately  or  immediately  to  or 
for  the  benefit  or  relief  of  any  such  person  or  persons,  shall  be  utterl}'  void  and  of 
[121]  none  efTect,  to  all  intents,  constructions,  and  purposes  whatsoever."  If  the 
esfcite-tail  was  qualified  by  any  law  at  the  time  the  (i  (4.  1,  c.  29,  was  passed,  so  as  to 
deprive  it  of  its  descendiiilo  qualities,  it  was  by  that  act.  It  is  difficult  to  discover 
from  its  langu.ige  the  meaning  of  the  act.  It  is  submitted  that  the  act  dirl  not  qualify 
the  estates-tail  of  Roman  Catholics,  l)ut  only  imposed  ])ersonal  incap:icitics  oti  Roman 
Catholics  to  enjoy  them.  The  descendible  qualities  of  estates-tail  limited  to  them  were 
saved  by  the  express  words  of  the  statute, — "  in  respect  of  him  or  herself  only,  but 
not  in  respect  of  any  of  his  or  her  heirs  or  posterity."  Their  own  legal  right  to  enjoy 
the  estates  on  conformity  was  saved  by  the  words  "  and  during  the  life  of  such  person, 
and  until  he  or  she  take  the  .said  oaths,  and  make,  repeat,  and  subscribe  the  .said 
declaration,  the  next  of  his  or  her  kindred  which  shall  be  a  ])rotcstant  shall  have  and 
enjoy  the  said  lands,  tenements,"  i^L'c.  Their  permanent  legal  resumable  interest  in 
their  estates  was  saved  by  the  words  giving  them  a  i-ight  of  action  in  case  of  wilful 
waste  against  the  protestant  next  of  kin.  The  estates-tail,  so  long  as  they  were  in 
contingency,  and  until  they  became  vested  remainders  on  the  birth  of  each  successive 
son  of  the  tcnant-for-lifc  dm'ing  his  lifetime,  wer'c  preserved  by  the  ti'usts  of  the  settle- 
ment, and  descended,  like  other  hereditaments,  to  the;  heir  of  such  son.  Tlie  person 
in  whom  the  romainder-in-tail  so  vested,  and  the  person  to  whom  it  came  from  him 
by  descent,  took  an  estatc-tixil,  with  all  the  incidents  which  the  duke  had  attached  to 
it  by  the  very  form  of  his  gift.  The  personal  incapacities  imposed  by  the  11  & 
12  W.  3,  c.  4,  did  not  in  the  least  impair  them.  When,  therefore,  the  statutes  aflccting 
Roman  Cathtilics  which  ])asscd  subseinuuitlv  to  the  (i  CJ.  1,  c.  29,  viz.  the  18  (4  3,  c.  60, 
31  (4.  3,  c.  32,  43  (4.  3,  c.  30,  10  (4.  4,  c.  7,  and  9  &  10  Vict.  c.  59,  removed  all  the 
])ersonal  [122]  incapacities  which  the  11  it  12  \V.  3,  c.  4,  had  im])osed,  all  the  con- 
ditions which  were  attached  by  it  to  the  "inheriting  and  taking  by  descent,  devise,  or 
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limitiition,"  and  to  the  "purchasing"  of  lauds  by  Roniaii  Catholics  ceased.  Earl 
Bertram  Arihur,  who  was  the  first  tenant-in-tail  after  the  total  repeal  (though  the 
18  G.  3,  c.  tiO,  probably,  and  the  10  G.  4,  c.  7,  certainly,  would  have  sufficed  for  the 
argument)  of  the  11  &  12  W.  3,  c.  4,  by  the  9  &  10  Vict.  c.  59,  took  by  descent  fiom 
his  grandfather,  Francis  Talbot,  the  estate-tail  in  remainder  which  had  first  vested  in 
Francis  during  the  life  of  his  father,  George.  On  the  death  of  John,  the  16th  earl, 
that  estate-tail  in  remainder  became  an  estate-tail  in  possession, — perfect,  as  respects 
the  estate-tail  itself,  in  all  the  incidents  of  an  estate-tail,  and  free,  as  respects  the 
tenant-in-tail,  from  all  personal  incapacities.  It  was  an  est<ite-tail,  like  all  other 
estates-tail,  which  gave  him,  as  tenant-in-tail,  entire  dominion  over  the  fee.  A  con- 
dition not  to  alien  an  estate-tail,  would,  according  to  Lord  Coke,  be  repugnant  and 
void.  Bertram  Arthur  took  his  estate  under  the  settlement  of  the  duke,  not  under 
the  marriage-settlement,  to  which  alone  the  6  G.  1,  e.  29,  applied,  and  which  was 
founded  on  a  reversion  which  he  as  tenant-in-tail  under  a  superior  title  could  at  any 
time  have  destroyed.  He  was  not,  therefore,  what  he  would  have  been  had  the  penal 
laws  remained  in  force,  a  person  enabled  by  the  6  G.  1,  c.  29,  to  take,  hold,  and  enjoy 
an  estate-tail  limited  by  the  marriage-settlement,  "any  law  or  statute  to  the  contrary 
notwithstanding," — not  a  person  "  enabled  to  hold  and  enjoy  "  (s.  1 ), — not  a  person  "  to 
whom  an  estate  of  inheritance  had  come,  descended,  or  accrued  by  force  or  means  of 
that  act  of  parliament ;" — not,  therefore,  within  the  8th  section  of  it.  I'hat  the  estates- 
tail  created  by  the  duke's  settlement, — whatever  may  have  been  the  vague  notions  of 
unlearned  persons  [123] — were  deemed  by  all  competent  to  form  an  opinion,  and  those 
members  of  the  profession  who  were  the  advisers  of  the  Talbot  family,  to  he  valid  and 
subsisting  limitations,  notwithstanding  the  6  G.  1,  c.  29,  and  the  popery  laws,  is  plain 
from  the  provisions  of  the  Shrewsbury  estate  acts,  43  G.  3,  c.  40,  s.  1,  and  6  &  7  Vict, 
c.  28,  s.  20,  by  which  it  is  enacted  that  the  settled  estates  authorized  by  those  acts 
to  he  sold,  should  be  conveyed  to  the  purchasers,  "  freed,  acquitted,  exonerated,  and 
discharged  from  all  the  uses,  trusts,  est;ites,  entails,  remainders,  charges,  powers, 
provisions,  limitations,  and  agreements  in  and  by  the  said  indentures  of  the  30th  and 
31st  of  October,  1700,  and  the  will  of  the  said  Charles  Duke  of  Shrewsbury." 

2.  The  second  answer  to  the  plaintiff's  case  is  this, — "  that,  if  Bertram  Arthur 
Earl  of  Shrewsbury,  was  tenant-in-tail  under  the  settlement  of  1718,  regard  being  had 
to  the  state  of  the  law  atl'ecting  Roman  Catholics  at  the  time  of  the  passing  of  the 
6  G.  1,  c.  29,  and  to  the  statutes  affecting  Roman  Catholics  passed  subsequently  to 
that  statute,  he  was  not  within  the  terms  of  the  8th  section  of  that  statute."  It  is 
not  intended  to  be  admitted  that  Bertram  Arthur  was  tenant-in-tail  under  the  settle- 
ment of  1718  ;  which  he  could  not  be,  if  he  took  his  estate-tail  under  the  older  and 
better  title  of  the  settlement  of  1700,  wdth  power  as  tenant>in-tail  to  defeat  the  rever- 
sion of  Earl  Gilbert,  out  of  which,  if  the  settlement  of  1718  really  created  any  estates- 
tail,  they  were  caived.  But,  assuming  him,  for  the  sake  of  argument,  to  have  taken 
an  estate-tail  under  the  settlement  of  1718,  as  he  would  have  done  if  the  first  settle- 
ment (of  1700)  had  from  any  cause  been  void, — it  is  submitted  that  the  Sth  section 
of  the  6  G.  1,  c.  29,  must  be  read  together  with  the  1st  section,  the  enabling  pro- 
visions of  which  it  qualified  and  restrained.  Were  it  not  for  the  3rd  and  the  Sth 
sections,  [124]  the  1st  section  would  secure  to  all  persons  to  whom  estates  of  any 
kind  were  limited  by  the  marri.ige-settlement  the  full  enjoyment  of  and  dominion  over 
the  said  manors,  lands,  &c.  The  8th  section  qualified,  as  to  estates  of  inheritance, 
the  genei'ality  of  that  enabling  clause,  and  the  two  therefore  must  be  read  together. 
So  read,  it  will  be  manifest  that  the  8th  section  restrained  none  from  aliening  the  said 
manors,  lands,  Ac,  but  those  whom  the  1st  section  enabled  to  take,  hold,  and  enjoy 
the  estates-tail  granted  and  limited  to  them  by  the  marriage-settlement ;  and  that  the 
1st  section  enabled  none  to  take,  hold,  and  enjoy  such  manoi's,  lands,  &c.,  but  those 
who  were  or  should  be  when  their  estates-tail  fell  to  them  di.sabled  by  some  other  law 
or  statute  (the  11  &  12  W.  3,  c.  4)  to  take,  hold,  and  enjoy  the  said  manors,  lands, 
itc.  The  operation  of  the  1st  section  as  to  estates  of  inheritance,  and  of  the  8th 
section,  which  dealt  with  none  but  estates  of  inheritance,  was  prospective.  It  was 
also  contingent, — contingent  on  the  uncertain  event  of  the  infant  son  of  George  Talbot, 
in  whom  an  estate-tail  in  remainder  had  already  vested,  and  on  the  unborn  issue  male 
of  George  Talbot  and  John  Talbot,  being  disabled  by  a  popish  education  to  enjoy 
their  estates-tail  when  those  estates-tail  fell  to  them  ;  and,  if  that  should  happen 
before  they  attained  the  age  of  eighteen  and  a  half,  on  their  not  having  conformed, 
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before  they  exceeded  that  age,  to  protestantism,  by  taking  the  oaths  and  making  the 
declaration.  If  such  issue  male,  when  their  estates  fell  to  them,  should,  by  having 
been  educated  as  protestants,  or,  by  confoiming,  obtain  the  full  enjoyment  of  their 
estates,  or  by  the  repeal  of  the  laws  requiring  conformity  to  protestantism,  be  under 
no  disability,  there  would  be  no  restraint:  The  stiitutable  restraint  was  to  cease  when 
the  statutable  ability  ceased  ;  and  the  statutable  ability  was  to  cease  when  (and  all 
those  [125]  popery  laws  were  laws  of  temporary  expediency  only)  it  had  no  longer  a 
disability  on  which  to  operate.  This  statute,  like  the  11  &  12  W.  3,  c.  4,  does  not 
qualify  the  estate-tail ;  but  raei'ely,  the  disability  of  the  tenant-in-tail  under  the 
11  &  12  W.  3,  c.  4,  to  enjoy  it.  To  attribute  any  other  operation  to  it  would  be  to 
attach  by  construction  a  condition  to  an  estate-tail,  which,  in  an  ordinaiy  conveyance, 
would  destroy  its  essential  and  most  valuable  incident,  and  i-ender  it  repugnant  and 
void.  [Cockburn,  C.  J.  The  uses  of  the  two  settlements  being  the  same  as  respects 
the  estate-tail,  what  was  the  object  of  repeating  them  in  the  mai'riage-settlement  1] 
The  objects  of  the  G  G.  1,  c.  29,  may  be  ranged  in  three  classes, — first,  the  objects  of 
the  family, — secondly,  those  of  their  trustee,  the  bishop,  and  of  his  son,  the  future 
Chancellor, — and  thirdly,  those  of  the  legislature  arbitiuting  between  them  and  with 
reference  to  the  public  statute  law.  The  object  of  the  family  was,  to  remedy  any 
defect,  by  reason  of  the  11  &  12  W.  3,  c.  4,  in  C4eorge  Talbot,  to  whom  a  power  of 
jointuring  had  been  given  by  the  duke's  settlement,  to  exercise  that  power  and  secure 
a  settlement  to  his  wife.  The  difficulty  arising  from  the  repetition  of  the  uses  of  the 
duke's  settlement  in  the  marriage-settlement,  occurred  to  Lord  Cranvvorth  when  the 
plaintiff's  claim  to  the  earldom  was  before  the  committee  of  privileges  in  the  House 
of  Lords,  and  was  thus  dealt  with  by  Lord  St.  Leonards, — "  My  noble  friend  says 
that  he  does  not  understand  the  settlement  of  1718,  because  there  is  a  limitation  of 
the  old  uses.  But  my  noble  and  learned  friend  will  recollect  that  the  settlement 
(of  1718)  states  that  disputes  had  arisen,  and  that  Gilbert,  who  was  the  heir-at-law, 
and  therefore  coukl  take  advantage  of  those  disputes,  had  agreed  to  confirm  the 
settlement ;  and,  consequently,  that  was  a  very  good  reason  for  repeating  in  [126] 
the  settlement  of  1718  the  limitations  which  were  contained  in  the  deed  of  1700. 
Accordingly  they  are  repeated,  that  is,  by  donation  from  Gilbert."  Another  object 
was,  to  protect  the  persons  entitled  to  life-estates,  who  probal>ly  did  not  need  protec- 
tion (though  there  was  a  serious  doubt  about  it  then  and  for  some  yeirs  after),  and 
their  issue,  from  the  cupidity  of  their  protestant  next  of  kin.  A  third  was,  to  induce 
the  bishop  to  obey, — and  that  without  too  much  delay,  for,  the  marriage  could  not 
take  place  until  the  settlement  was  arranged, — the  duke's  direction  to  divest  himself 
of  his  legal  trust-estate  in  the  Chester',  Stalibrd,  Oxford,  Wilts,  and  Derby  estates,  and 
convey  them  to  the  uses  to  which  the  estates  in  Worcester,  vSalop,  and  Berks  were 
limited.  The  objects  of  the  bishop  and  his  son  will  be  found  in  the  extraordinary 
recital  and  covenant  at  the  end  of  the  mai'riage-scttleraent, — to  which  effect  was 
attempted  to  be  given  in  the  bill  promoted  at  the  bishop's  charge,  but  which  the 
legislature  refused  to  sanction.  The  bishop's  motives  were  spoken  of  by  Lord  St. 
Leonards,  in  the  Mouse  of  Lords,  as  follows  : — "  It  was  said  of  the  bishop,  that  he  had 
made  u.se  of  the  power  which  he  possessed,  first,  as  the  protestant  heir  "  (that  is  a 
mistiike  ;  he  was  neither  protestant  heir  nor  protestant  next  of  kin),  "and,  next,  as 
trustee  of  the  legal  estate,  to  compel  in  fact  the  acknowledgment  of  his  title  to  the 
peerage,  and  to  enforce  a  settlement  of  the  estate  upon  himself.  This,  which  was 
very  strongly  put  at  the  Bar,  is  no  doubt  an  imjicachnicnt  of  the  honor  and  reputa- 
tion of  the  P.ishop  of  Salisbuiy.  Now,  the  real  truth  appears  to  be  this,  so  far  as 
I  can  make  it  out,  after  a  very  attentive  consideration  of  the  evidence ;  and,  in 
giving  this  opinion,  I  speak  without  any  doubt  in  my  own  mind  about  the  fact. 
The  furthci'  settlement  of  the  estate  was  what  the  bishop  desired  :  the  liislio])  did  not 
[127]  simply  desiie  a  recognition  of  his  title  to  the  peerage,  which  nobody  could  have 
given  him,  but  he  desired  the  substantiality  of  the  settlement  of  the  estate.  He 
wanted  the  estate  ;  and  the  (piestion  was,  how  he  was  to  obtain  the  estate.  He  had 
no  right  whatever  to  it :  he  had  no  claim  to  it  except  that  he  might,  or  his  issue  male 
might,  become  Kail  of  Shrewsbury  :  but  he  had  no  right  to  the  estate,  and  no  possible 
claim  to  it.  How,  then,  was  he  to  obtain  it  f  There  is  no  ground  for  saying  that  ho 
acted  fraudiUently,  in  a  bad  .sense  :  such  a  statement  is  not  at  all  justifiable  ;  there  is 
nothing  to  warrant  it.  I>ut,  to  say  that  he  acted  as  a  man  of  the  world,  taking 
advantage  of  the  position  in  which  he  stood,  for  his  own  interests,  is  to  speak  the 


402  THE   EARL    OF   SHREWSBURY    V.  SCOTT  6  C.  B.  (N.  S.)  12s. 

tiulli.  There  is  no  question  or  doubt  about  it, — that,  knowing  that  he  was  the 
protestant  heir, — knowing  that  he  had  the  legal  interest  (that  is,  as  trustee  to  convey 
to  the  uses  of  the  duke's  settlement)  in  a  portion  of  the  property, — knowing  that  the 
Roman  Catholic  branch  could  not  take,  and  certainly  could  not  annex  the  estates  to  the 
peerage,  so  as  to  make  them  certain, — he  took  advantage,  no  doubt,  of  the  position  in 
which  he  stood.  And  the  evidence  shews,  that,  on  being  applied  to,  he  said  it  could 
not  be  as  they  wished.  When  they  talked  of  the  settlement,  he  said  that  George, 
being  a  papist,  could  not  take  the  estates,  and  that  he  had  had  an  interview  with  the 
King  with  reference  to  the  annexation  of  the  estates,  and  that  it  could  not  take  place. 
But  it  is  perfectly  clear  that  there  was  no  difliculty  in  its  taking  place,  pro\'ided  the 
bishop  and  his  issue  male  were  introduced  into  the  settlement,  and  gave  their  consent. 
And  it  is  clear,  that,  at  that  time,  it  was  considered  between  the  parties,  that,  if  the 
estates  were,  contrary  to  law,  secured  to  the  Roman  Catholic  branches  of  the  family, 
it  was  to  be  conceded,  as  a  sort  of  set-off,  that  they  should  be  [128]  ultimately  secured 
to  the  protestant  branches.  Xow,  that  certainly  could  never  be  any  violation  of  any 
wish  or  intention  of  the  Duke  of  Shrewsbury,  who  died  a  protestant.  The  Duke  of 
Shrewsbury  had  provided  in  his  settlement  for  Sir  John  of  Laycock,  who  was  a 
protestant.  The  Duke  of  Shrewsbury,  thereof,  if  the  bishop  was  rightly  placed  in 
the  pedigree,  would  have  been  the  very  man  who  would  have  made  the  provision  for 
the  bishop  which  the  bishop  claimed  for  himself.  Therefore,  to  represent  that  the 
conduct  of  the  bishop  in  desiring  that  settlement,  was  in  contravention  of  the  wishes 
of  the  duke,  appears  to  me  to  be  entirely  without  foundation."  Lord  AVensleydale, 
adhering  more  closely  to  the  matter  in  hand,  viz.  Lord  Talbot's  right  to  the  earldom 
of  Shrew-sbury,  is  rather  less  indulgent  to  the  memory  of  the  prelate.  "  What  effect," 
he  asks,  "  are  we  to  attribute  to  this  agreement "  (the  agreement  at  the  end  of  the 
marriage-settlement)  "  to  which  the  bishop  was  a  party  in  1718  ?  It  is  the  statement 
of  persons  well  acquainted  with  the  state  of  the  family,  and  with  all  the  persons  who 
were  nearly  related  to  them  ;  and  thej'  all  give  a  clear  opinion  that  they  know  of  no 
one  who  stood  in  the  descent  in  a  nearer  relation  than  the  bishop  That  opinion  of 
theirs,  if  an  honest  one,  must  be  correct  in  point  of  fact.  Xow,  is  there  anything  in 
these  proceedings  to  satisfy  any  reasonable  man  that  they  stated  what  they  did  not 
believe  to  be  true,  either  from  some  pressure  upon  them,  or  for  the  sake  of  some 
ad\'antage  which  they  expected  ?  Now,  I  cannot  go  so  far  as  to  say  that  there  is 
anything  of  that  sort  to  be  found  in  these  proceedings.  I  do  not,  indeed,  consider 
the  bishop  as  perfectly  immaculate  in  what  he  did  in  this  case.  I  think  that  there 
is  a  part  of  his  conduct  which  is  open  to  objection.  I  think,  in  the  first  place,  he  may 
have  had  a  conscientious  scruple  [129]  against  being  a  party  to  an  act  of  parliament 
which  invested  a  papist  with  a  right  which  he  had  not  under  the  popery  laws.  He 
may  ha\'e  thought,  that,  as  a  protestant,  he  ought  not  to  consent  to  a  Ijill  which 
would  repeal  the  11  &  12  W.  3,  prohibiting  any  Roman  Catholic  from  holding  an 
estate  unless  he  took  the  oath  of  allegiance  (and  of  supiemacy,  and  the  declaration 
against  transubstantiation) :  and  he  may  possibly  have  consulted  the  King  upon  the 
propriety  of  assenting  to  an  act  of  parliament  of  this  nature.  But  I  certainly  should 
have  been  better  satisfied,  if  he  had  not  made  any  bargain  for  himself.  I  do  not  think 
it  reflects  any  credit  upon  him,  that  he  afterwards  made  a  bargain  for  himself  for 
settling  the  estates.  I  do  not  approve  of  his  conduct  in  that  respect :  but,  am  I  to 
conclude  from  that,  that  the  whole  of  this  statement  is  a  fraudulent  and  false  state- 
ment? Am  I  to  suppose  that  his  son,  afterwards  the  Lord  Chancellor,  was  a  con- 
curring party  to  that  act?  Am  I  to  suppose  that  the  bishop  himself  made  a 
statement  that  he  knew  to  be  untrue,  and  that  C4ill)ert  and  John  of  Longford  were 
parties  to  the  same  act?  My  Lords,  I  think  it  is  quite  out  of  the  question." 
Supposing,  then,  Earl  Bertram  was  tenant>in-tail  under  the  settlement  of  1718,  still 
he  was  not  within  the  8th  section  of  the  6  G.  1,  c.  29, — that  provision  being  con- 
tingent upon  the  persons  entitled  to  the  estates  being,  when  the  estates  fell  to  them, 
disabled  by  the  public  law  :  he,  not  being  enabled  bv  the  6  G.  1,  was  not  restrained 
by  it. 

3.  The  next  point  is,  "  that,  regard  being  had  to  the  state  of  the  law  affecting 
Roman  Catholics  at  the  time  of  the  passing  of  the  6  G.  1,  c.  29,  and  to  the  acts 
affecting  Roman  Catholics  passed  subsequently  to  that  statute,  Bertram  Arthur  Earl 
of  Shrewsbury  was  not  restrained  by  the  8th  section  of  that  act  from  executing  a 
disentailing  assurance,  and  thereby  acquiring  an  es-[130]-tate  in  fee-simple  absolute  ; 
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and  this  whether  his  estate  was  acquired  in  one  of  the  several  ways  above-mentioned 
or  otherwise,  and  whethei'  he  was  or  was  not  within  the  terms  of  that  section." 
A.ssuniing,  as  the  pl;iintilT  asserts,  that  no  heir  male  of  the  body  of  any  son  of  George 
Talbot  could  after  the  passing  of  the  G  G.  1,  c.  29,  disentail  his  estates  without  taking 
the  oath  and  sul)scribing  the  declaration  mentioned  in  the  provi.so  to  the  8th  section, 
— the  policy  and  the  letter  of  the  law  have  been  so  altered  In'  the  statutes  since  passed 
to  relieve  Koman  Catholics  from  the  penalties  and  oppressions  under  which  they 
laboured  at  that  time,  that  that  di.sability  has  been  entirely  removed.  [The  learned 
Serjeant  here  referred  to  and  commented  upon  the  3  Jac.  1,  c.  5,  30  Gar.  2,  stat.  2, 
c.  1,  1  W.  &  M.  c.  8,  1  W.  &  M.  c.  9,  11  &  12  W.  3,  c.  4,  1  G.  1,  c.  12,  and  1  G.  1, 
c.  55.]  Now,  the  6  G.  1,  c.  29,  although  in  part  a  private  act,  is  in  part  also  a  public 
act.  It  dealt  with  matters  of  the  highest  puljlic  concern.  It  established  an  exception, 
in  favour  of  the  members  of  a  powerful  popish  family,  out  of  the  provisions  of  the 

11  &  12  W.  3,  c.  4,  giving  them  a  capacity  to  hold  and  enjoy  what  no  other  papists 
could  hold  and  enjoy.  The  18  G.  3,  c.  60,  relieved  Roman  Catholics  from  certain  of 
the  penalties  and  disabilities  imposed  on  them  by  the  11  &  12  W.  3,  c.  4, — amongst 
others,  from  the  disability  to  inherit  or  take  by  descent,  devise,  or  limitation  in  posses- 
sion, reversion,  or  remainder,  any  lands,"  itc.  ;  and  substituted  a  new  oath  of  supremacy 
foi-  that  pi-ovided  by  the  1  Eliz.  c.  1.  Further  relief  was  afforded  to  Roman  Catholics 
by  the  31  G.  3,  c.  32,  and  the  43  G.  3,  c.  20.  Then  came  the  Roman  Catholic 
Emancipation  Act,  10  G.  4,  c.  7,  by  the  1st  section  of  which  it  is  enacted  that  it  shall 
not  be  necessary  to  take  the  declaration  against  transubstantiation  as  a  qualitication 
for  the  exercise  and  enjoyment  by  any  of  Her  Majesty's  subjects  of  any  [131]  civil 
right ;  and  by  s.  23,  that  no  oath  shall  be  tendered  or  required  to  l)e  taken  by  his 
Majesty's  subjects  professing  the  Roman  Catholic  religion,  for  enabling  them  to  hold 
or  enjoy  any  real  or  personal  pi'operty,  other  than  such  as  may  be  by  law  tendered 
to  and  required  to  be  taken  by  Ilis  Majesty's  other  subjects.  Some  doubts  having 
been  suggested  as  to  whether  that  statute  wholly  lepealed  the  11  &  12  W.  3,  c.  4, 
those  doubts  were  set  at  rest  by  the  9  it  10  Vict.  c.  59.  [Cockburn,  C.  J.  Your 
contention  is,  that  a  Roman  Catholic  under  disability'  by  the  virtue  of  the  11  &  12 
W.  3,  c.  4,  could  always,  by  taking  the  necessary  oath  and  making  the  necessary 
declaration,  relieve  himself  from  tiiat  disabilltv  ;  and  that,  before  the  execution  by 
Bertram  Arthur  of  the  disentailing  deed,  the  possibility  of  doing  that  whereby  he 
might  have  relieved  himself  from  all  disability  had  ceased.]  And  the  necessity  also. 
In  a  word,  the  6  G.  1,  c  29,  was  an  exception  of  the  Talbot  family  out  of  the  11  &  12 
W.  3,  c.  4 ;  and,  that  statute  being  wholly  repealed,  the  exception  went  with  it,  and 
all  the  restraints  attached  to  the  exception.  It  will  be  insisted,  on  the  other  side, 
that  the  effect  of  the  repeal  by  the  32nd  section  of  the  Shrewsbury  Estate  Act,  6  &  7 
Vict.  c.  2K,  of  the  ])rovi.so  in  the  8tli  section  of  the  6  G.  1,  c.  29  (ante,  p.  80),  was  to 
restore  the  di.sability  created  by  the  11  &  12  W.  3,  c.  4.  But,  the  disability  l)eing 
once  gone  by  force  of  the  10  G.  4,  c.  7,  it  was  gone  for  ever,  and  coukl  not  be  revived 
in  this  way.  [Williams,  J.  At  the  time  of  the  passing  of  the  G  G.  1,  c.  29,  I  do  not 
find  that  there  was  any  general  enactment  fli.^a))ling  papists  from  aliening  tlieir  lands.] 
It  was  at  that  time  a  grave  ((uestion  whether  the  I  1  &  12  W.  3,  c.  4,  had  that  eilect : 
the  subject  was  under  di.scu.ssion  in  UatdiJI'i's  caxe,  1  Stra.  2G7,  9  Mod.  172.  It  arose 
out  of  the  attainder  of  the  Earl  of  l^er-[132]-wentwater.  That  unfortunate  nobleman 
was  tenant-in-tail  under  the  marriage-settlement  of  his  father ;  and,  being  a  papist, 
and  before  he  committed  high  treason,  he  disentailed  the  settled  estate  :  and,  upon 
his  conviction  and  e.vecution  foi'  high  ti'eason,  a  question  arose  before  the  commissioners 
of  forfeited  estates,  whether  Loid  Derwcntwater,  Ijciiig  a  papist,  was  not  disabled  In' 
the  11  &  12  W.  3,  c.  4,  from  disentailing  his  estate.  If  he  was  so  disabled,  then  the 
estate  was  forfeited  under  the  then  r(!cent  statute  of  treasons,  1  (!.  1,  c.  50,  which  in 
the  case  of  a  tenaTit-in-tail,  created  a  forfeiture  not  only  of  the  estate-tail,  but  also  of 
the  fee.     If,  on  the  other  hand,  it  was  competent  to  him,  notwithstanding  the   1 1  & 

12  W.  3,  to  disentail  the  estate,  then  his  son,  Mr.  Ratclill'e,  took  a  vested  estate-tail. 
The  commissioners  (whilst  the  G  (i.  l,e.  29,  was  in  progress)  Hnally  decided  that  Lord 
Derwcntwater  was  incajjable  of  disentailing,  and  con.soquenlly  that  tlie  whole  estate 
wiis  forfeited.  But  afterwards  it  was  decided,  on  apjieal  to  the  judges,  tliat  the  con- 
verting of  an  estate-tail  into  a  fee-simple  absolute  was  not  a  "  purchase  "  witiiin  the 
11  &  12  W.  3,  c.  4,  that  it  was  not  a  now  estate  acquired  by  the  earl,  and  consequently 
that  the  disentailing  deed  was  valid.     [Cockburn,  C.  J.      The  11   &   12  \V.  3,  c.  4,  is, 
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as  j'ou  observe,  a  strangely  drawn  act. :  it  provides  that  a  person  not  taking  the 
oaths  and  making  the  declaration  required  shall  be  incapable  of  inheriting  or  taking 
by  descent,  &c.  :  it  does  not,  however,  provide  that  the  estate  shall  go  to  anybod}' 
else,  but  simply  that  the  next  of  kin  may  enjoy.  Suppose  the  next  of  kin  to  be  a 
man  of  high  and  generous  principle,  and  to  decline  to  take  advantage  of  his  posi- 
tion ?]  It  is  to  that  high  and  generous  principle  that  the  Roman  Catholics  of  that  day 
owed  the  enjoyment  of  their  estates, — there  being  few  instances  upon  record  of  the 
protestant  next  of  kin  taking  advantage  of  this  oppressive  law. 

[133]  4.  The  next  point  is,  "  that  Earl  Gilbert  was,  at  the  death  of  the  Duke  and 
Earl  of  Shrewsbury  in  1717,  incapable  of  taking,  or,  if  capable  of  taking,  was  at  the 
date  of  the  settlement  of  1718,  and  also  at  the  time  of  the  passing  of  the  6  G.  1,  c.  29, 
incapable  of  making  a  valid  conveyance  or  settlement  of  the  reversion  in  fee  expectant 
on  the  failure  of  the  limitations  under  which  an  estate-tail  became  vested  in  Bertram 
Arthur  Earl  of  Shi-ewsbiiry,  and  therefore  that  such  reversion  was  not  by  the  statute 
6  G.  1,  c.  29,  effectually  limited  to  the  use  of  the  person  and  persons  being  issue  male 
of  John  first  Earl  of  Shrewsbuiy,  to  whom  the  earldom  of  Shrewsbury  should  descend 
and  come,  as  in  such  statute  mentioned.  The  remainder  under  which  the  plaintiff 
claims  was  not  well  created,  because  the  reversion  out  of  which  it  was  carved  had  no 
legal  existence.  The  6  G.  1,  c.  29,  though,  as  regards  some  of  its  provisions,  a  public 
act,  is  so  far  as  it  relates  to  the  Talbot  family  and  their  estates  a  private  act,  and  as 
such  must  be  construed  as  any  other  private  conveyance.  The  recitals  shew  \^'hat  the 
nitention  of  the  promoters  of  the  act  was.  That  the  reversion  was  not  in  Earl  Gilbert, 
or,  if  it  was  in  him,  that  he  was  incapable  of  dealing  with  it,  is  clear  when  the  statute 
1  Jac.  1,  c.  4  (a),  and  the  evidence  respecting  Earl  Gilbert,  are  looked  at. 

[134]  The  learned  Serjeant  then  proceeded  to  ui'ge  that  the  documents  offered  in 
evidence  on  the  part  of  the  defendants  (referred  to,  ante,  p.  31)  were  admissible,  for 
the  purpose  of  elucidating  the  meaning  of  the  6  G.  1,  c.  29,  and  shewing  which  of  the 
two  inconsistent  constructions  of  which  that  act  was  susceptible  ought  to  be  adopted, 
and  also  for  the  purpose  of  shewing  that  Earl  Gilbert  was  a  Jesuit  priest  and  so  subject 
to  the  pains  and  penalties  of  the  1  Jac.  1,  c.  4,  s.  6.  But  the  course  which  the  case 
ultimately  took  renders  it  unneces.sary  more  particularly  to  notice  this  part  of  the 
argument. 

Cause  was  shewn  against  this  rule  in  Trinit}'  Term,  by  the  Attorney-General  (Sir 
Fitzroy  Kelly),  Rolt,  Q.  C,  Manisty,  Q.  C,  Ellis,  and  Hannen  ;  and  Shee,  Serjt.,  Sir 
Richai-d  Bethell,  C.  Hall,  Badeley,  and  Archibald,  were  heard  in  support  of  it. 

The  following  is  a  short,  and  necessarily  very  imperfect,  summary  of  the  points 
urged  on  the  one  side  and  on  the  other,  and  the  statutes  and  authorities  referred  to 

Argument  for  the  plaintiff.  The  estates  in  question  are  inseparably  annexed  to 
the  earldom  of  Shrews-[135]-bury  by  the  6  G.  1,  c.  29  ;  and  the  plaintiff,  having  by 
the  judgment  of  the  House  of  Peers  succeeded  to  the  title,  became  entitled  to  the 
estates.  The  grounds  upon  which  it  is  sought  to  impeach  his  right  are  in  substance 
three, — first,  that  Earl  Bertram  Arthur  (the  late  earl)  was  seised  of  an  estate-tail,  not 
under,  but  by  a  title  paramount  to,  and  independent  of,  the  6  G.  1,  c.  29,  and  so  not 

(a)  The  6th  section  of  which  enacts  "  that  all  and  every  person  and  persons  under 
the  King's  obedience,  which  at  any  time  after  the  end  of  this  session  of  parliament 
shall  pass  or  go,  or  shall  send  or  cau.se  to  be  sent  any  child  or  other  person  under  his 
or  any  of  their  government,  into  any  of  the  parts  beyond  the  seas  out  of  the  King's 
obedience,  to  the  intent  to  enter  into  or  to  be  resident  in  any  college,  seminary,  or 
house  of  Jesuit  priests,  or  any  other  popish  order,  profession,  or  calling  whatsoever,  or 
repair  in  or  to  any  the  same  to  be  instructed,  persuaded,  or  strengthened  in  the  popish 
religion,  or  in  any  sort  to  profess  the  same,  every  such  person  so  sending  or  causing 
to  be  sent  any  child  or  other  person  bej'ond  the  seas  to  any  such  purport  or  intent, 
shall  for  every  such  otlence  forfeit  to  his  Majesty,  his  heirs  and  successors,  the  sum  of 
1001.  ;  and  every  such  person  so  passing  or  being  sent  beyond  the  seas  to  any  such 
intent  oi-  purpose  as  is  aforesaid,  shall,  by  authority  of  this  present  act,  as  in  respect 
of  him  or  herself  only,  and  not  to  or  in  respect  of  any  of  his  heirs  or  posterity,  be 
disabled  and  made  incapable  to  inheiit,  purchase,  take,  have,  or  enjoy,  any  manors, 
lands,  tenements,  annuities,  profits,  commodities,  hereditaments,  goods,  chattels,  debts, 
duties,  legacies,  or  sums  of  money  within  this  realm  of  England,  or  any  other  his 
Majesty's  dominions." 


6  C.  B.  (N.  S.)  136.  THE    EARL    (JF    SHREWSBURY    r».  SCOTT  405 

boun'l  by  the  clause  (s.  8)  against  alienation,  and  therefore  entitled  to  disentail,— 
secondly,  that,  regaid  being  had  to  the  state  of  the  laws  afl'eeting  Roman  Catholics  at 
the  time  of  the  passing  of  that  act,  and  to  the  acts  subse(jueMtly  passed  for  their  relief, 
even  supposing  Kail  Bertram  Arthur  to  have  been  within  the  operation  of  the  6  G.  1, 
c.  29,  s.  8,  the  prohibition  against  alienation  therein  contained  is  repealed  and  abrogated, 
—thirdly,  that  Earl  Gilbert,  who  was  a  party  to  the  settlement  ef  1718,  which  that 
act  contirmed,  had,  by  reason  of  the  then-existing  law  against  papists,  no  estate  in 
reversion  out  of  which  the  remainder  under  which  the  plaintiff'  claims  was  carved,  and 
so  the  limitation  to  the  heirs  male  of  the  first  Earl  of  Shrewsbuiy  was  inoperative. 

The  legal  eti'ect  of  the  statutes  in  existence  with  reference  to  Roman  Catholics  at 
the  date  of  the  settlement  of  1718  and  of  the  statute  6  G.  1,  c.  2!),  was  not  to  restrain 
them  from  alienating  the  inheritance,  but  merely  to  prevent  them  from  enjoying  estates 
which  might  devolve  upon  them  by  descent  or  become  theirs  b}^  purchase,  unless  or 
until  they  should  have  taken  certain  oaths  and  made  and  subscribed  certain  declarations 
required  by  those  statutes.  'L'hat  this  is  so,  is  cleai-  from  the  cases  of  Thornby  v.  Fleel- 
uvml,  1  Stra.  318,  and  liaidiffe's  case,  I  Stra.  267,  9  Mod.  172.  George,  the  first  taker 
under  the  settlement  of  1700,  being  of  mature  age  at  the  time  of  the  death  of  the 
duke,  and  being  a  Roman  Catholic,  and  having  only  [136]  an  estate  for  life,  the  tii'st 
tenancy  under  the  .settlement  could  not  take  efi'ect  at  all.  The  settlement  of  1718, 
and  the  act  of  6  G.  1,  c.  29,  to  which  all  the  then-existing  members  of  this  family 
virere  assenting  parties,  substantially  repeated  the  settlement  of  1700.  The  main 
question  is,  whether  that  act  was  ab  initio  inoperative  and  void,  or  is  now  repealed. 
Assuming  it  to  be  a  subsisting  act,  it  conclusively  shews  that  Bertram  Arthur,  the  late 
earl,  did  hold  these  estates  under  the  parliament;iry  title  thereby  created,  and  not 
merely  under  the  settlement  of  1700:  the  act  recites  the  two  settlements  and  the  will 
of  the  Duke  of  Shrewsbury ;  and  it  expressly  and  in  terms  ratifies  and  confirms  the 
settlement  of  1718,  "and  all  and  every  the  uses,  trusts,  and  estates  therein  mentioned, 
limited,  and  declared," — amongst  otheis,  the  limitation  to  the  heirs  male  of  the  body 
of  George  Talbot,  who  took  the  first  estate  for  life  :  it  therefore  expressly  comprises 
Earl  Bertram  Arthur,  who  took  the  estates  as  heir  male  of  the  body  of  George  Talbot. 
It  enables  all  the  heirs  male  of  the  body  of  George  Talbot  to  take,  hold,  and  enjoy  the 
said  lands,  &c.  according  to  the  true  intent  and  meaning  of  the  settlement,  "  any  law 
or  statute  to  the  contrary  notwithstanding," — that  is,  notwithstanding  the  opei'ation 
of  the  penal  laws  under  which,  if  Roman  Catholics,  they  might  othei'wise  have  been 
deprived  at  leiist  of  the  use  and  enjoyment  of  these  estates  during  their  lives.  And 
this  is  contirmed  by  the  language  of  the  12th  section.  The  2nd  section,  under  which 
the  ])laintitt'  claims,  is  clear  and  express  in  its  terms ;  it  enacts,  that,  after  the  decease 
of  (Jeorge  Talbot  and  John  Talbot,  and  failure  of  issne  male  of  their  respective  bodies, 
Gilbeit  being  deceased,  and  having  no  issue,  tiie  ostites  shall  be  "  to  the  use  and  l)ehoof 
of  all  and  every  the  pei'scju  and  persons  being  issue  male  of  John  first  Karl  of  Shrews- 
bury to  [137]  whom  the  title  should  after  the  decease  of  (Gilbert,  George,  and  John, 
without  issue  male  of  their  respective  bodies,  by  virtue  of  the  letter.s-patent  of  creation 
descend  and  come,  severally  and  successively,  as  they  shall  succeed  to  and  inherit  the 
said  earldom,  and  of  the  several  and  respective  heirs  male  of  the  body  and  bodies  of 
all  and  ovury  such  person  and  persons  i-ssuing,  to  attend  and  wait  upon  the  said  earldom, 
and  to  be  annexed  to  and  descend  with  the  same."  The  intent  and  policy  of  the  act 
was,  to  secure  to  the  Roman  Catholics  earls  of  this  family  the  enjoyment  of  those 
estiites,  notwithstanding  the  possible  operation  of  the  |)enal  laws  in  force  against  those 
professing  that  faith  ;  but  it  was  also  to  annex  (for  the  benefit  alike  of  protestant  and 
of  Roman  Catholic)  the  estates  inalienably  to  the  earldom  ;  which  object  could  not  bo 
eflbcted  without  an  express  clause  restraining  and  prohibiting  alienation.  Accordingly, 
the  8th  section  (ante,  p.  7)S)  imposes  an  ab.soliite  restraint  and  inca[)acity  to  alien,  in 
terms  as  clear  as  language  can  express.  The  proviso  which  follows  in  that  section  was 
repealed  (by  the  G  &  7  Vict.  c.  28)  at  the  date  of  the  di.sentailing  deed,  but,  for  the 
purpo.se  of  this  case,  the  act  must  he  construed  as  it  would  have  been  construed  at  the 
time  of  its  passing.  The  fallacy  which  pervjides  the  whole  argument  for  the  defendants 
upon  this  part  of  the  case  is,  that  this  8tli  section  was  intended  to  operate  only  in 
restraint  of  Roman  Catholics.  It  obviously,  however,  was  intended  to  depri\e  all  who 
might  succeed  to  the  earldom,  protestants  as  well  as  Roman  C.itholics,  of  the  jjower  of 
alienating  the  estates,  except  ujjon  the  condition  of  their  Uiking,  or  having  taken,  the 
oath,  and  made  the  declaratiou  referred  to,  with  six  months  of  their  attaining  the  ago 
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jf  eighteen,  and  continuing  protestants  until  twenty-one,  and  thence  to  the  time  of 
lienation.     The  powers,  too,  to  charge  the  estates  [138]  are  altogether  inconsistent 
and  incompatible  with  an  estate-tail  in  any  future  tenant-in-tail  under  any  earlier  or 
pai'amount  title. 

1.  Bertram  Arthur,  the  late  earl,  then,  was  tenant-in-tail,  not  under  the  settlement 
of  1700,  but  under  the  settlement  of  1718,  and  the  6  G.  1,  c.  29.  Upon  any  other 
supposition,  the  estates-tail  created  by  the  two  settlements  are  wholly  diffei'ent  and 
inconsistent.  Except  so  far  as  the  provisions  of  the  settlement  of  1700  were  entirely 
consistent  with  those  of  the  settlement  of  1718,  the  former  is  entirely  defeated  ;  and, 
even  where  the  terras  are  identical,  the  estates  therein'  limited  must  be  taken  to  be 
held  under  the  later  settlement  and  the  act  of  parliament.  As  to  five  of  the  counties 
mentioned, — viz.  Chester,  Stafford,  0.\:ford,  AVilts,  and  Derbj', — the  .settlement  of  1700 
gives  no  legal  estates  at  all,  except  to  the  Bishop  of  Salisbury  and  his  co-trustees,  of 
whom  the  bishop  was  ultimately  the  survivor.  The  estate-tail  given  to  the  infant  son 
of  George  Talbot  bj'  the  settlement  of  1700  was  general  and  uncontrolled  by  any 
qualification  or  condition  ;  that  given  him  by  the  settlement  of  1718  and  the  statute 
6  G.  1,  c.  29,  s.  1  (ante,  pp.  17,  71),  is  limited  to  the  first  i^on  of  George  "on  the  body 
of  Mary  Fitzwilliam  lawfully  begotten  ; "  and  it  is  accompanied  by  many  benefits  and 
safeguards  against  the  penal  acts  affecting  Roman  Catholics,  and  suliject  also  to  many 
qualifications  and  conditions,  amongst  other.s,  to  the  restraint  of  the  power  of  alienation 
already  mentioned.  Earl  Gilbert,  George  Talbot,  and  John  Talbot  are  expressly 
excepted  out  of  the  general  saving  clause  (s.  1-5).  Bertram  Ai'thur  was  not  a  stranger  : 
he  was  within  the  exception  in  the  saving  clause  ;  and  he  was  expressly  bound  by  the 
act,  and  took  under  it  an  estate-tail  subject  to  all  the  qualifications  and  conditions 
imposed  by  s.  8.  A  private  act  "is  as  powerful  and  [139]  effective,  if  duly  and 
properly  obtained,  as  a  public  one,  in  transferring  the  legal  estate  in  lands  fi-om  one 
person  to  another,  and  in  binding  all  those  who  are  intended  to  be  bound  by  it,  and 
whose  rights  are  not  saved:"  see  Cruise's  Digest,  vol.  5,  p.  2,  §  29,  title  "Private 
Act."  That  Earl  Bertram  dealt  with  the  estates  as  if  he  took  under  the  act  of  parlia- 
ment of  (i  G.  1,  c.  29,  is  evident:  for,  under  the  settlement  of  1700,  he  had  no  power 
to  grant  the  lease  of  the  20th  of  June,  IS-tO,  which  he  appears  to  have  done  (ante, 
p.  -i),  professing  to  grant  it  in  pursuance  of  the  powers  and  authoiities  vested  in  him 
by  the  estate-act  of  6  &  7  Vict.  c.  28,  and  in  which  lease  the  subject-matter  of  the 
demise  is  said  to  be  subject  to  the  existing  limitation  of  the  4th  of  March,  1718,  and 
the  statute  6  G.  1 ,  c.  29. 

2.  There  is  nothing  in  any  of  the  statutes  whereby  the  I'igour  of  the  penal  laws 
against  Roman  Catholics  was  relaxed, — 18  G.  3,  c.  60,  M  G.  3,  c.  32,  43  G.  3,  c.  30, 
and  10  G.  4,  c.  7, — to  relieve  Earl  Bertram  Arthur  from  the  disability  as  to  alienation 
imposed  by  the  8th  section  of  the  6  G.  1,  c.  29,  or  from  the  conditions  contained  in 
the  proviso.  The  general  Emancipation  Act,  10  G.  4,  c.  7,  has  no  reference  whatever 
to  the  capacity  or  incapacity  of  Roman  Catholics  to  hold  or  enjoy  lands  :  its  object 
was  merely  to  enable  Roman  Catholics  to  exercise  certain  civil  rights  without  taking 
the  old  oatiis  :  see  M'Mahon  v.  Lcnnanl,  6  House  of  Lords  Cases,  970.  [Cockburn,  C.  J. 
It  is  a  strange  circumstance  that  you  find  a  provision  which  is  intended  to  apply 
exclusively  to  persons  educated  in  the  Roman  Catholic  religion,  imported  into  this 
private  act  of  parliament.]  That  does  not  alter  the  construction  of  the  act.  It  is  not 
because  the  legislature  has  liy  a  subsequent  act  relieved  the  members  of  this  family, 
along  with  all  Her  Majesty's  Roman  Catholic  subjects,  from  the  performance  of  one  of 
the  conditions  upon  which  [140]  the  power  of  alienation  was  to  depend,  that  they  are 
therefore  to  be  relieved  from  the  performance  of  the  other.  The  6  i%  7  Vict.  c.  28, — 
the  32nd  section  of  which  expres.sly  repeals  the  proviso  in  the  6  G.  1,  c.  29,  s.  8,  but 
leaves  the  clause  against  alienation  subsisting  and  unrepealed,  — conclusively  shews 
that  the  10  G.  4,  c.  7,  was  not  intended  to  have  the  effect  of  repealing  the  condition 
in  the  6  G.  1,  c.  29,  upon  which  alone  a  tenant-in-tail  was  to  be  permitted  to  alien  the 
estates  But,  assuming  that,  from  the  altered  state  of  the  law,  the  performance  of  the 
condition  upon  which  alone  a  tenant>in-tail  could  alienate  has  become  impossible, — ■ 
whether  by  the  act  of  God  or  the  act  of  the  legislature, — the  only  consequence  will 
be  that  the  power  to  alienate  cannot  be  exercised  :  Egerton  v.  Earl  Broivnlow,  4  House 
of  Lords  Cases,  1,  120.  All  parties  interested  were  represented  before  parliament  when 
that  act  (6  &  7  Vict,  c  28)  passed,  and  all  took  benefits  under  it.  [Cockl)urn,  C.  J. 
The  fact  of  Earl  John  having  in   1843  obtained  an  act  of  parliament  to  sanction  his 
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dealing  with  the  estates  in  a  particular  way,  is  not  to  be  taken  as  a  conclusive  admission 
on  his  part  that  he  could  not  have  dealt  with  them  by  virtue  of  the  operation  of  the 
10  G.  4,  c.  7,  upon  the  ii  (i.  1,  c.  29.  It  might  have  been  thought  a  safer  course  to 
obtain  an  act  of  parliament,  than  to  rely  upon  that  which  might  be  subject  to  very 
great  argument.]  The  legislature  themselves  Ijy  this  act,  which  passed  only  fourt-eeu 
years  after  the  10  G.  4,  c.  7,  expressly  declare  the  law  to  be  that  Earl  John  held  these 
estates  under  the  6  G.  1,  c.  29,  and  subject  to  the  provision  in  s.  8  restraining  him 
from  aliening  except  upon  performance  of  the  conditions  therein  specified.  The  act 
recites,  in  substance,  that  the  estates  were  held  by  Earl  John  under  the  G  G.  1,  c.  29, 
that  that  act  contained  cerUiin  clauses,  and  amongst  others  this  clause  against  aliena- 
[141]-tion  (which  is  set  out  in  extenso,  with  the  proviso  in  question),  and  that,  by 
reason  of  that  restrictive  clause, — the  legal  effect  of  which  is  declared  to  be,  to  operate 
an  exception  from  the  clause  restrictive  of  alienation  in  favor  of  any  taker  of  the  settled 
estates  who  should  within  six  months  after  he  should  attain  the  age  of  eighteen  take 
the  oaths  and  subscribe  the  declaration  therein  referred  to, — Earl  John  could  not 
alienate  without  the  autiiority  of  an  act  of  parliament :  and  the  act  then  proceeds  to 
give  that  authoritj'.  It  is  not  competent  to  this  oi'  any  other  tribunal  to  hold  the 
legislature  to  have  erred  in  this  respect.  [Gockburn,  C.  J.  It  must  be  borne  in 
mind  that  this  is  not  a  declaratory  enactment,  but  merely  a  recital  in  a  private  act 
of  parliament, — a  recital  of  the  supposed  state  of  the  law.  If  convinced  that  that 
recital  is  erroneous,  may  we  not  give  effect  to  our  conviction]  Are  we  bound  by  the 
erroneous  recital  ?]  As  between  the  parties  to  the  act,  at  all  events,  it  is  submitted 
that  the  recital  though  erroneous  is  conclusive  :  and  no  authority  to  the  contrary  can 
be  cited.  [Cockburn,  G.  J.  Have  you  any  authority  for  your  proposition  I]  An 
authority  scarcely  can  be  needed  for  the  position  that  the  legislature  is  not  to  be 
assumed  to  be  ignorant  of  the  law.  But,  be  that  as  it  ma}',  if  Earl  John  had  the 
power  which  Earl  Bertram  Arthur  has  claimed  to  exercise,  of  di.seutailing  this  property, 
this  act  was  altogether  unnecessary.  In  the  face  of  these  recitals  and  of  these  enact- 
ments, it  is  impossible  to  say  that  the  clause  against  alienation  and  the  proviso  in  the 
6  G.  1,  c.  29,  s.  8,  had  already  been  repealed  fourteen  years  before.  Assuming  the 
10  G.  4,  c.  7,  to  have  operated  a  repeal,  this  would  amount  to  a  re-enactment  of  the 
former  law.  It  may  be  observed  that  all  the  acts  I'elating  to  these  esUites  concur  in 
this  error,  if  error  it  be  :  all  treat  the  property  as  being  subject  to  the  con-[142]-ditions 
imposed  by  the  G  G.  1,  c.  29,  s.  8  :  and  under  those  acts  property  has  been  sold  and  other 
property  purchased  and  settled  to  the  same  uses  and  subject  to  the  same  conditions  and 
restrictions,  foi'  a  long  series  of  years. 

3.  Then,  as  to  the  alleged  incapacity  of  Earl  Gilbert  to  take  or  to  transmit  an 
estate,  by  reason  of  the  existing  penal  laws  against  Roman  Catholics  It  is  submitted 
that  Earl  Gilbert  was  not  by  any  of  those  laws  disqualified  from  alienating  the 
reversion,  or  that,  at  all  events,  it  was  well  conveyed  by  the  G  G.  1,  c.  29.  Though 
they  might  in  a  certain  sense  have  been  disqualilicd  from  enjoying  property,  there 
was  no  statute  in  existence  at  the  time  which  at  all  interfered  with  the  rights  of 
Roman  Catholics,  whether  priest  or  layman,  to  transmit  or  to  alien  their  estates  in 
favour  of  protestants,  ]>y  any  conveyance  or  act  to  take  eli'ect  after  their  own  deaths, 
'i'he  1  Jac.  1,  c.  4,  and  the  11  &  12  W.  3,  c.  4,  extended  only  to  the  life  of  the  taker, 
and  did  not  deal  with  the  estate,  but  merely  enaljled  the  ])rotestant  next  of  kin  to 
take  the  profits  during  tiie  life  of  the  recusant  tenant-in  Uiil :  Thwii/n/  v.  Flcdwiiotl, 
5  Bro.  1*.  C.  203,  1  Stra.  318;  Trcdwai/.i  case,  Ilobart,  73;  Jlaldijlc.s  caxc,  1  .Stra.  2G7  ; 
Malkiii  v.  Biiii/Ioc,  Com.  li.  570,  Willes,  75.  The  11  it  12  \V.  3,  c.  4,  was  dealing  with 
an  incapacity  to  enjoy  ;  the  8tli  section  of  the  G  (J.  1,  c.  29,  with  an  incapacity  to  alien. 
[Cockburn,  C.  J.  The  former  incapacity  is  defeasible  by  the  party  coming  in  and 
taking  the  oath  and  making  the  declaration  prescribed  :  the  Litter  is  absolute.  I  The 
capacity  cannot  be  acquired  after  the  age  oi  eighleen  and  a  half  in  the  (jue  case  ;  in  the 
other  it  can. 

4.  The  answer  to  the  fourth  point  mentioned  in  tiie  rule  is,  threefold,— first,  tli;it 
Earl  tlilbert,  is  not  proved  by  legal  evidence  to  have  passed  beyond  the  seas  ami  [143] 
to  have  been  educated  as  a  papist, — secondly,  that,  if  he  were  a  person  educated  beyond 
the  seas  in  the  popish  religion,  still  the  reversion  in  fee  did  not  descend  ujjon  him,  and 
he  was  competent  to  alien, — thirdly,  that  it  is  perfectly  immaterial  whether  he  had  any 
estate  or  not,  for,  the  legislature,  in  passing  the  G  (4.  1,  c.  29,  were  dealing  with  the 
inheritance,  as  it  was  perfectly  competent  to  them  to  do. 
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The  following  authorities  were  also  referred  to : — Viner's  Abridgment,  Condition 
(T.),  pi  20,  21,  citing  Bro.  Abr.  Condition,  pi.  67;  ib.  pi.  65,  citing  Creaf/h  v.  Wilson, 
2  Vern.  573;  ib.  (G.  c),  note  to  pi.  33;  ib.  (I.  c),  pi.  19,  citing  Skidmore's  case,  D. 
262  a.,  pi.  30;  Comyns's  Digest,  Condition  (D.  1;  Co.  Litt.  206  a.,  206  b.  218  a.; 
The  Duke  of  Kingston's  case  (Mr.  Booth's  opinion),  5  Cruise  Dig.  9  ;  Bixldulph  v.  Biddidph, 

5  Cruise  Dig.  23  ;  Kinnershy  v.  Stuart,  5  Cruise  Dig.  26  ;  Barrinijton's  case,  8  Co.  Eep. 
136;  The  I'riw  of  Castleacre  v.  lite  Dean  of  St.  Stephens,  8  Co.  Rep.  138  a.  ;  li'esiby  v. 
Kiernan,  2  Ambler,  697  ;  Brett  v.  Beales,  M.  &  M.  421  ;  Doe  d.  Shelley  v.  Edlin,  4  Ad. 

6  E.  582,  589  ;  Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  E.  636,  3  N.  &  P.  l"97. 

In  conclusion,  the  learned  counsel  observed,  that  these  estates  having  been  dealt  with 
and  enjoyed  bj'  each  successive  Earl  of  Shrewsbury  under  and  in  accordance  with  the 
provisions  of  the  act  of  6  G.  1,  e.  29,  from  the  time  of  the  passing  of  that  act  down  to 
the  date  of  the  disentailing  deed  in  1 856,  it  was  not  competent  to  any  one  to  question 
the  limitations  created  or  continued  by  the  act,  or,  after  so  great  a  lapse  of  time,  to 
contend  that  the  legislature  was  mistaken  or  imposed  upon. 

Argument  for  the  defendants  : — The  statute  6  G.  I,  c.  29,  was  based  upon  and  is 
to  be  construed  with  reference  to  the  then-existing  penal  laws  against  Ronuui  [144] 
Catholics.  The  8th  section  is  applicable  to  Roman  Catholics  alone,  and  the  disabilities 
with  regard  to  the  enjoyment  and  alienation  of  their  estates  expressed  in  that  .section 
have  been  entirely  removed  by  the  subsequent  general  acts  for  their  emancipation. 
At  the  time  the  act  passed,  the  existing  laws  with  reference  to  the  enjoyment  of  lands 
by  Roman  Catholics,  were  divisible  into  three  classes  or  branches, — the  first  consisted 
of  certain  penalties  and  disabilities  with  regard  to  the  enjoyment  of  lands  consequent 
simply  upon  recusancy  (23  Eliz.  c.  1,  s.  3), — the  second,  more  stringent  and  penal,  were 
addressed  to  those  who  either  went  or  were  sent  abroad  for  the  purposes  of  a  popish 
education  (3  Jac.  1,  c.  4,  s.  11 ), — and  the  third  class  consisted  of  penalties  and  disabilities 
created  by  the  11  &  12  W.  3,  c.  4,  s.  4. 

The  condition  of  the  parties  with  whose  rights  and  interests  the  statute  6  G.  1, 
c.  29,  was  dealing,  was  this  : — Earl  Gilbert,  George  Talbot,  and  John  Talbot  of 
Longford,  were  all  Roman  Catholics.      Now,  the  4th  section  of  the  11  &  12  W.  3, 

c.  4,  describes  and  legislates  with  respect  to  four  distinct  things, — first,  with  regard 
to  infants  who  have  been  educated  in  the  popish  religion,  who  are  under  the  age  of 
eighteen  and  a  half,  and  who  are  entitled  to  any  estate  by  virtue  of  any  descent, 
devise,  or  limitation  taking  eftect  with  regard  to  such  infants  before  the}'  attain  that 
age  ;  and  they  are  placed  under  a  disability  to  inherit  or  take  "  by  devise,  descent,  or 
limitation,''  any  lands,  tenements,  or  hereditaments  during  the  life  of  such  infant,  or 
until  he  or  she  do  take  the  oaths  and  make,  repeat,  and  sulisciibe  the  declaration 
formerly  spoken  of  by  the  statutes.  This  was  a  state  of  law  which  in  all  probability 
became  applicable  to  the  issue  of  George  Talbot  and  John  Talbot  of  Longford,  should 
there  be  any, — because,  under  the  limitations  of  the  set-[145]-tlement  of  1700,  the  will 
of  the  duke,  and  the  settlement  of  1718  (to  the  father,  that  is,  to  George  for  life, 
remainder  to  his  first  and  other  sons,  &c.),  the  children  of  George  and  John  Talbot 
would  take  as  purchasers.  A  devisee  was  held  to  take  as  a  purchaser  under  that 
clause:  Fane  v.  Fletcher,  1  P.  Wms.  352;  Hill  v.  Filkin,  2  P.  Wms.  6,  9  Mod.  154, 
10  Mod.  481,  536;  Carrick  v.  Errington,  2  P.  Wms.  361  ;  Dai-ers  v.  Dawes,  3  P.  Wms. 
42  ;  Hooper  v.  Batcliffe,  5  Bro.  P.  C.  360  ;  Joms  v.  Meredith,  2  Com.  Rep.  661  ;  Fairclaim 

d.  Borlace  v.  Newland,  Yin.  Abr.  (I.  7),  pi.  4. 

By  operation  of  this  section,  George  and  John  Talbot,  who  were  adult  persons  at 
the  time  when  the  settlements  and  the  will  would  take  eft'ect,  were  incapable  of  taking 
any  estate  whatever  under  and  by  virtue  of  the  limitations  contained  in  those  instru- 
ments. Gilbert  Talbot  being  declared  incapable  of  taking  by  devise  or  by  purchase, 
it  followed  as  a  matter  of  course,  that,  at  the  time  of  the  passing  of  the  6  G.  I ,  c.  29, 
George  Talbot  and  John  Talbot  were  by  force  of  that  enactment  incapable  of  joining 
for  the  purpose  of  alienation  in  any  common  recovery,  which  alone  would  be  the  form 
of  alienation  which  could  bar  remainders  or  reversions  expectant  upon  the  estates-tail 
limited  to  their  children. 

In  Eatcliffiis  case,  1  Stra.  267,  the  tenancy  in  tail  was  created  under  and  by  virtue 
of  an  indenture  of  lease  and  release  dated  in  March,  1687  (anterior,  therefore,  to  the 
day  mentioned  in  the  11  &  12  W.  3,  c.  4,  the  10th  of  April,  1700),  and  therefore 
exempted  from  the  operation  of  the  subsecpient  part  of  s.  4.  In  Fi/e  v.  George,  cited 
by  Sir  E.  Northey,  in  the  argument  of  Tltornby  v.  Fleetwood,  1  Stra.  318,  364,  it  is  said 
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that  "  the  subsequent   words  controlled   the  former,  so   that  thej^  carried   away  no 
more  than  a  pernancy  of  the  profits,  and  the  legal  estate  descended  notwithstanding." 

[146]  The  severity  of  the  penal  laws  against  Koman  Catholics  was  relaxed  by 
various  acts,— 11  G.  2,  c.  17,  18  G.  3,  c.  60,  31  G.  3,  e.  32,  43  G.  3,  c.  30,  and  10  G.  4, 
c.  7, — the  18  G.  3,  c.  60,  operating  a  conditional  repeal  in  favour  of  Roman  Catholics 
of  the  11  &  12  W.  3,  c.  4,  provided  they  took  the  oaths  presL'ribed  by  that  statute ; 
and  the  general  Emancipation  Act,  10  G.  4,  c.  7,  abolishing  the  oaths  of  Koman 
Catholics,  and  providing  that  persons  of  that  persuasion  shall  have  a  general  liberty 
to  hold  and  enjoy  lands. 

The  following  authorities  were  also  referred  to  : — Sir  Anthony  Mildmay's  case,  3  Co. 
Kep.  41  a.  ;  Grotius,  book  2,  ch.  6,  §  1  ;  Corley's  Statutes  against  Papists;  Bacon's 
Abridgment,  Condition,  Statute  ;  Dwarris  on  Statutes,  269  ;  Pelhum  v.  Fletcher,  6  Bac. 
Abr.  130;  Chance  v.  Adams,  Hardres,  324;  Hervey  v.  Aston,  Willes,  83;  Vaiw  v. 
Fletcher,  2  P.  Wms.  352 ;  IVoolmore  v.  Burrows,  1  Sim.  512  ;  Dore  v.  Givy,  2  T.  R.  358 ; 
Woodward  v.  Cotton,  1  C.  M.  &  R.  44 :  The  Churchwardens,  &c.,  of  Deptfard  v  Sketchley, 
8  Q,.  B.  394 ;  Russell  v.  Ledsam,  14  M.  &  W.  574. 

CoCKBURN,  C.  J.  This  case  has  occupied  the  court  so  long  a  time,  and  has  had  so 
much  light  thrown  upon  it  by  the  elaborate  arguments  of  which  the  court  has  had  the 
assistance,  and  we  have  had  such  full  and  abundant  opportunity  and  materials  for  the 
consideration  of  the  great  questions  involved  in  it,  that  we  have  been  enabled  to  come 
to  a  clear  and  decided  opinion,  and  I  think,  therefore,  that  we  ought  not,  merely  on 
account  of  the  magnitude  of  the  interests  involved,  to  delay  pronouncing  our  judg- 
ment, or,  by  any  apparent  hesitation,  to  seem  to  give  countenance  to  the  supposition 
that  any  doubt  exists  in  our  minds,  when,  in  point  of  fact,  none  whatever  does  exist. 
We  feel,  therefore,  that  we  ought  at  once  to  pronounce  our  judgment. 

[147]  The  great  question  in  the  case  is,  whether  Bertram  Arthur,  the  late  Earl  of 
Shrewsbury,  being  tenant>in-tail  in  possession  of  the  estates  in  question,  was  competent, 
by  executing  a  disentailing  deed,  to  put  himself  in  a  position  to  aliene  these  estates  as 
he  might  think  proper.  This  question  will  depend  ultimately  upon  the  construction 
to  be  put  upon  the  provisions  of  the  Shrewsbury  Estate  Act  of  the  6  G.  1,  c.  29.  The 
plainlill  contends,  that,  by  force  of  that  act,  aided  hy  the  repeal  of  the  qualifying 
provision  of  the  .Sth  section  of  the  more  recent  Estate  Act  of  the  6  &  7  Vict,  inalien- 
ability was,  by  legislative  enactment,  annexed  to  the  estate-tail.  The  defendants  join 
issue  with  the  plaintiff  upon  that  question.  But,  before  they  come  to  this  great  battle 
ground,  the  defendants  t<ike  two  positions,  theii'  success  in  either  of  which  would 
altogether  pieclude  the  necessity  of  entering  into  the  consideration  of  the  effect  of 
the  statute  6  G.  1.  It  becomes,  therefore,  necessary  to  deal  with  this  part  of  the 
controversy  in  the  outset. 

In  the  first  ])lace,  the  defendants  afiirm  that  Earl  Bertram  Arthur  was  seised  of 
these  estates  under  and  by  virtue  of  the  prior  settlement  of  the  Duke  of  Shrewsbury 
of  the  year  1700,  which  they  allege  to  have  been  a  co-existing  and  co-ordinate  settle- 
ment; and  they  contend,  that,  although  it  may  be  true,  that,  so  long  as  they  were 
under  the  necessity  of  resorting  in  the  then  state  of  the  law  to  the  posterioi-  settlement 
of  1718,  and  the  act  of  parliament  which  conlirnied  it, — which,  taken  togetlu^r  (as  it 
is  a  form  of  exjjression  which  appears  to  me  Ijoth  compendious  and  convenient),  I  shall, 
throughout  the  ob.scrvations  I  am  about  to  make,  call  "the  parliamentary  settlement," 
— for  protection  and  immunity  fium  the  existing  law,  they  were  not  in  a  condition  to 
alienate  ;  yet,  when  by  the  alteration  of  the  law  affecting  Koman  [148]  Catholics  it 
was  no  longer  necessary  to  seek  protection  under  that  parliamentuy  settlement,  then, 
as  the  other  remained  in  independent  and  unimpaired  force  and  vigour,  and  as  the  late 
Earl  was  tenant-in-tail  under  it,  without  any  incapacity  as  to  alienation  attaching  to 
him,  it  was  comjietent  to  him  to  l)ar  the  entail  and  dispose  of  the  estate.  This  position 
is  met  by  an  antagonistic  one  on  the  part  of  the  plaintiff,  that  the  settlement  of 
1700  was  entirely  abrogated,  superseded,  and  set  aside  by  the  posterior  pjuliamcntury 
settlement.  Anil,  if  this  contention  of  the  jjlaintill'  is  right,  no  doubt  it  follows, 
as  a  matter  of  course,  that,  if  the  effect  of  the  (i  (t.  I  was  to  prevent  alienation, 
unless  that  provision  has  been  done  away  with  by  any  subse(|ucnt  alteration  of  the 
law,  the  late  Eail  was  not  competent  to  alienate.  It  becomes,  therefore,  a  pre- 
liminary question  of  very  great  importiince  how  far  the  settlenient  of  1700  contiiuied 
in  forc^^ 

On  the  part  of  the  defendants,  we  are  told  with  truth  that  there  is  not  in  the 
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6  G.  1,  c.  29,  any  express  repeal  or  annulling  of  the  settlement  of  1700.  It  is  observed, 
and  truly,  that,  in  the  settlement  of  1718,  Earl  Gilbert,  who  had  succeeded  the  Duke 
in  the  dignity  of  the  earldom  of  Shrewsbury,  declares  his  desire  to  confirm  the 
settlement  of  1700:  and,  further,  that,  in  the  act  of  the  6  G.  1,  the  settlement  of 
1700  is  referred  to  as  one  the  piovisions  of  which  it  was  the  intention  of  Gilbert 
Earl  of  Shrewsbury  to  carrj-  into  etlect.  And  we  are  further  told,  with  truth,  that,  in 
the  subsequent  Shrewsbury  Estate  Acts,  the  settlement  of  1700  is  referred  to  as  a  still- 
subsisting  settlement.  On  the  other  hand,  it  is  pointed  out  to  us  that  the  provisions 
of  the  two  settlements  are  irreconcileably  at  variance  :  and  that  it  cannot,  therefore, 
be  conceived  that  those  who  were  parties  to  the  later  settlement  could  have  intended 
that  the  first  should  continue  to  be  in  force.  [149]  And  it  is  observed,  with  equal 
truth,  that,  in  the  later  Shrewsbury  Estate  Acts,  the  prevailing  power  of  the  parlia- 
mentary settlement  is  assumed  ;  and  that  power  is  taken  by  these  acts  to  alienate 
portions  of  the  estates,  on  the  assumption  that  the  restraint  on  alienation  contained  in 
the  6  G.  1  was  still  subsisting  and  operative,  and  binding  on  the  tenant-in-tail. 

Various  instances  of  discrepancy  between  the  two  settlements  were  ])rought  to  our 
attention  Ijy  the  counsel  for  the  plaintiff.  I  pass  over  the  minor  points  of  difference, 
and  direct  my  attention  particularly  to  those  which  are  more  immediately  material  and 
impoitant  to  the  present  inquiry  ;  and  I  find  two  so  remarkable  and  important,  that 
upon  them  I  found  my  opinion  that  it  is  quite  impossiljle  that  the  first  of  these  two 
settlements  can,  at  least  in  its  integrity,  be  considered  as  subsisting.  The  first  point 
of  ditt'erence  is  the  very  important  one  that  there  is  introduced  between  the  estate-tail 
and  the  estate  in  reversion  a  new  limitation  to  a  new  set  of  tenants-in-tail.  Now, 
suppose  for  a  moment  that  that  which  might  have  happened  within  a  very  few  years 
from  the  date  of  the  later  settlement  had  in  point  of  fact  then  taken  place,  instead  of 
having  happened,  as  it  has  done,  after  an  interval  of  a  century  and  a  half, — suppose 
that  the  intermediate  estates  had  been  deteiniined  by  failure  of  issue  ;  that  George 
and  John,  the  tenants-for-life,  had  died  having  had  no  issue,  or  that  their  issue  had 
died  ;  and  that  then  the  heirs  of  the  body  of  the  first  Earl  of  Shrewsbury,  who  had 
been  introduced  between  the  former  tenants-in-tail  and  the  reversionary  estate  in  fee, 
had  claimed,  under  the  later  settlement,  possession  of  the  estates  ;  while,  on  the  other 
hand,  the  heirs  of  the  Duke  of  Shrewsbury,  who  were  entitled  to  the  reversion  under 
the  settlement  of  1700,  had  come  forwaixl  to  assert  their  claim,  on  the  ground  that 
the  settlement  of  1700  [150]  was  still  a  subsisting  settlement, — you  would  here  have 
had  confiicting  claims  which  could  not  by  any  possibility  have  been  reconciled.  But 
there  is,  as  regards  the  present  inquiry,  a  still  more  .striking  discrepancy  between  the 
two  settlements.  1  assume,  for  the  purpose  of  this  part  of  the  inquiry,  that  the  effect 
of  the  parliamentary  settlement  is  to  render  the  estate  inalienable  Ijy  the  tenant-in-tail. 
I  assume  this,  at  present,  only  for  the  purpose  of  this  part  of  the  inquiry  ;  it  is  a 
matter  which  I  shall  have  to  consider  hereafter  ;  but,  assuming  that  this  new  condition 
was  introduced  by  the  parliamentary  settlement,  the  two  settlements  become  wholly 
inconsistent  and  irreeoncileable.  By  the  first,  the  tenant-in-tail  would  have  had,  as 
every  tenant-in-tail  has  by  law,  as  incidental  to  his  estate,  the  power  of  barring  the 
entail  by  sufi'eiing  a  recoveiy,  and  so  disposing  of  the  estate  ;  whereas,  by  the  new 
settlement,  he  was  deprived  of  this  most  important  right. 

What,  then,  is  the  conclusion  to  be  arrived  at !  I  do  not  think  it  necessary  to 
adopt  either  of  the  two  antagonistic  propositions  of  the  plaintitt'  and  defendants  to 
the  full  extent  to  which  those  propositions  have  been  sought  t«  be  carried  :  it  is 
enough,  for  the  present  purpose,  to  say,  that,  even  assuming  the  settlement  of  1700  to 
have  been  left  as  a  subsisting  settlement,  so  far  as  its  provisions  were  reconcileable 
with  those  of  the  later  settlement,  it  is  impossible,  looking  at  these  manifest  and 
striking  inconsistencies,  or,  I  should  rather  say,  irreeoncileable  contradictions,  not  at 
least  to  go  the  length  of  saying,  that,  if  the  two  settlements  are  to  be  considered  as 
co-existing  and  co-ordinate,  the  later  one,  where  it  alters  or  qualifies  the  first,  must  be 
considered  as  the  dominant  settlement, — as  over-riding  the  earlier  one,  and  making  it 
subordinate  to  the  terms  of  the  later.  An  analogy  to  this  will  [151]  be  found  in  the 
well-known  common  'case  where  an  act  of  parliament,  though  not  expressly  repealed 
by  a  subsequent  act,  is,  by  being  brought  into  contradiction  with  it,  virtually  repealed 
either  in  the  whole  or  in  part.  We  all  know,  that,  where  a  later  act  of  parliament 
contains  provisions  inconsistent  with  those  of  a  former  act,  the  effect  is  a  virtual 
repeal,  so  far  as  the  inconsistency  goes.     So,  here,  if  these  two  settlements  cannot  be 
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reconciled  with  one  another,  then,  iissnming  thom  to  have  a  concurrent  existence,  the 
later  must  prevail  over  the  earlier,  where  their  provisions  are  inconsistent.  This  is 
quite  enough  for  the  present  purpose  :  because,  if  here  the  later  settlement  has  imposed 
the  condition  of  inalienability  upon  the  estate  of  the  tenant-in-tail,  even  granting  that 
the  settlement  of  1 700  is  still  in  existence,  it  must  be  taken  to  be  in  existence,  subject 
to  the  conditions  which  the  later  settlement  has  introduced.  And  I  have  the  less 
hesitation  in  adopting  this  view,  because  it  seems  to  me  to  be  perfectly  consistent  with 
what  I  find  to  have  been  the  course  pursued  in  the  later  legislation  with  regard  to 
these  same  estates  :  and,  as  the  successive  possessors  of  this  title  and  these  estates 
no  doubt  had  recourse  to  and  had  the  advantage  of  the  best  legal  assistance  that  the 
profession  afforded,  when  we  find  that  in  all  the  subsequent  legislation  two  things 
have  been  assumed, — a  concurrent  existence  of  both  the  settlements,  but  also  the 
dominant  power  of  the  later  one  ovei'  the  earlier, — so  that,  although  the  settlement  of 
1700  might  be  in  existence,  and  it  might  be  necessary  to  refer  to  it  in  the  subsetiuent 
Estate  Acts,  yet  it  was  always  assumed  that  the  later  settlement  imposed  the  condition 
of  inalienability  on  the  estates ;  and,  when  we  find  that  the  legislature  has  upon  all 
occasions  adopted  this  view  in  the  Estate  Acts  which  have  since  been  passed,  I  think 
all  this  goes  a  very  long  way  to  confirm  the  view  I  am  [152]  now  taking  and  propose 
to  act  upon,  namelv,  that,  without  deciding  whether  the  one  settlement  superseded 
and  aljrogated  the  other  (though  I  am  bound  to  say,  that,  if  it  were  necessary  to 
ilecide  that  question,  the  inconsistency  between  the  two  appears  to  be  so  irreconcileable 
that  I  should  l)e  prepared  to  go  the  length  of  saying  that  the  later  did  supersede  and 
abrogate  the  former),  yet,  assuming  with  the  counsel  for  the  defendants  that  the 
settlement  of  1700  is  still  subsisting,  it  must  be  taken  to  be  controlled  and  limited 
by  the  subsequent  settlement,  and  therefore,  if,  according  to  the  latter,  these  estates 
cannot  be  alienated,  it  follows  that  this  provision  operates  upon  the  settlement  of 
1700,  and  renders  alienation  under  it  impossible.  This  disposes  of  the  first  point 
made  by  the  defendants,  and  brings  us  to  the  second. 

The  second  ground  the  defendants  take  is,  that,  assuming  that  the  parliamentary 
settlement  would,  if  valid,  have  the  efi'ect  of  rendei'ing  the  tenant-in-tail  incompetent 
to  disentail  the  estate  and  aliene  it,  yet  the  settlement  of  1700  is  not  affected  by  the 
parliamentary  settlement,  because  the  latter  was  altogether  invalid.  This  is  put  on 
two  grounds  :  and  I  think  the  best  form  in  which  I  can  put  the  argument  for  the 
defendants  is  to  put  it  in  the  shape  of  this  alternative  proposition, — the  estates  created 
by  the  parliamentary  settlement  must  be  taken  either  to  have  been  carved  out  of  the 
revei'sionary  esUite  in  fee,  or  to  have  been  ci'catod  at  the  expense  of  the  estate-tail, 
or  to  have  been  formed  out  of  both.  If  they  were  carved  out  of  the  reversionary 
estate  in  fee,  then,  say  the  counsel  for  the  defendants,  the  parliamentary  settlement 
fails,  because,  the  reversion  being  to  the  right  heir  of  the  Duke,  and  Earl  (iilbert  being 
such  right  heir,  ICarl  Gilbert  was  incapacitated  by  the  then-existing  state  of  the  law 
from  taking  any  such  leversionary  estate,  and,  [153]  tlierefoi-e,  he  being  the  granting 
party,  and  the  act  having  been  obtained  at  his  instiuiee,  he  co\ild  not  gi'ant  or  bo  a 
party  to  the  granting  of  that  which  w;is  not  in  him.  And  if,  on  the  other  hand,  the 
estate  was  either  created  at  the  expense  of  the  estate-tail,  oi'  was  created  out  of  the 
estate-tail  and  the  reversionary  estate  in  fee,  then,  as  the  tenant-in-tail  was  an  infant, 
and  was  not  a  party  to  this  act,  and  the  act  was  a  pi-ivato  Estate  Act,  it  would  be 
inoperative  to  artccti  his  rights,  and  consequently  as  against  him  was  of  no  effect. 
This  I  understand  to  be  the  alternative  proposition  contended  for  on  the  part  of  the 
defendants.  The  ttrst  point  depends  upon  the  question  of  fact  whether  Earl  Gilbert, 
in  whom  the  reversion  in  fee  would  otherwise  have  been  at  the  time  of  the  parlia- 
mentary settlement,  was  a  Jesuit  priest,  and  had  resorted  to  an  establishment  oi' 
college  of  Jesuits  abroad  for  the  purpos<!  of  being  itistructed  in  the  Roman  Catholic 
religion  and  becoming  a  Jesuit,  .so  as  to  be  within  the  disabling  statute  of  1  James  I, 
c.  4.  That  depends  upon  certain  evidence  te?iilered  by  the  defendants  in  this  cause, 
and  admitted  suliject  to  any  exception  which  might  lie  taken  in  this  court.  In  the 
view  I  take  of  the  case,  it  is  not  necessary  to  dctc.i'inine  the  question  of  the  adnn'ssi- 
liility  of  this  evidence.  Any  court  which  should  be  prepared  to  give  effect  to  the 
position  taken  by  the  defendants  would  necessarily  have  to  determine  the  ([ueslion  of 
the  adinissihility  of  the  evidence  ;  but,  pre[iared  as  I  am  to  hold,  on  tlie  grounds  I  am 
about  to  state,  that  the  fact  of  Earl  Gilbeit  having  been  within  the  1  James  I,  c.  4, 
would  not  affect  the  question  now  before  us,  I  think  it  unnecessary  to  det-Tmine  the 
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question  of  the  admissibility  of  the  evidence  ;  and  I  shall  therefore  assume,  for  the 
purpose  of  the  observations  vi^hieh  I  am  about  to  make,  that  Earl  Gilbert  was  at  the 
time  of  the  settlement  of  1718,  and  of  [154]  the  act  of  parliament  of  the  6  G.  1,  c.  29, 
within  the  incapacitating  provisions  of  the  statute  of  1  James  1,  c.  4. 

Assuming  this,  the  first  question  which  arises  is,  whether  that  statute  would  have 
the  efi'ect  of  incapacitating  Karl  Gilbert  from  taking  a  reversion  in  fee,  so  as  to  be  a 
party  to  cai-ving  a  further  estate  out  of  it.  Then  comes  a  question  of  a  dift'erent 
nature,  but  not  of  less  importance,  namely,  whether  the  estate  with  which  we  are 
now  dealing  was  in  point  of  fact  car\ed  out  of  the  residuary  estate  in  fee  of  Earl 
Gilbert. 

As  regards  the  first  branch  of  the  question,  I  am  of  opinion  that  the  efiect  of  the 
statute  was  not  to  incapacitate  Earl  Gilbert  from  Ijeing  a  party  to  this  settlement 
and  the  act  of  pailiament  which  establishes  it.  I  alistain,  however,  for  the  present, 
from  stating  the  grounds  of  my  opinion  on  this  point,  as  I  shall  have  to  enter  at  large, 
at  a  later  stage  of  my  judgment,  into  the  question  of  the  effect  of  this  and  other 
statutes  on  the  capacity  of  Catholics  to  aliene  their  estates. 

As  regards  the  second  branch  of  the  question,  though  it  is  true,  as  was  observed 
by  mj'  Lord  St.  Leonard  in  the  House  of  Lords,  that,  as  regards  the  estate  in 
remainder  introduced  foi'  the  first  time  by  the  parliamentary  settlement  in  favour 
of  the  heirs  male  of  the  bodj^  of  the  fii'st  Lord  Shrewsbury,  an  estate  was  created  at 
the  expense  of  the  reversionary  estate  in  fee,  and  that  estate  was  in  fact  carved  out 
of  the  estate  of  Earl  Gilbert,  who  was  the  reversioner  in  fee  ;  yet,  as  regards  the 
estcite  with  which  we  have  now  immediately  to  deal,  it  appears  to  me  plain  that 
the  estate  was  not  one  taken  out  of  the  reversion,  but  one  created  at  the  expense  of, 
or  at  all  events  substituted  for,  the  estate-tail  created  by  the  settlement  of  1700. 
The  settlement  of  1700  gave  an  estate-tail  to  the  eldest  son  of  George.  So  does  this 
parliamentary  settlement ;  but  with  this  difterence,  that,  whereas  the  settlement  of 
[155]  1700  gave  an  estate-tail  with  the  ordinary  incident  of  such  an  estate,  the 
capacity  to  alienate  upon  sufiering  a  recovery,  the  parliamentary  settlement  either 
created  a  new  est;ite-tail,  taking  from  it  that  incident,  or,  if  the  settlement  of  1700 
was  kept  alive,  and  the  two  are  to  be  taken  together,  it  took  away  that  incident  of 
the  former  estate-tail,  and  annexed  to  that  estate  the  condition  of  its  being  for  the 
future  inalienable.  It  appears  to  me,  therefore,  a  fallacy  to  say  that  the  esfcite  which 
we  are  now  dealing  with,  namely,  the  estate-tail  in  the  heirs  male  of  the  body  of 
George,  and  afterwards  in  those  of  John,  created  by  the  parliamentary  settlement, 
was  an  estate  carved  out  of  the  reversionary  estate  in  fee  of  Earl  Gilbert.  But  it  is 
the  prior  estate-tail,  not  the  estate-tail  in  remainiler  carved  out  of  the  reversionary 
estate,  of  which  Earl  Bertram  Arthur  has  taken  tipon  himself  to  dispose. 

But,  even  if  the  defendants'  contention  were  right,  and  this  estate  was  an  estate 
taken  out  of  the  reversion  of  Earl  Gilbert,  and  even  if  Earl  Gilbert  was  incapacitated 
by  the  effect  of  the  statute  of  James  1,  as  contended  for  on  the  part  of  the  defendants, 
I  should  still  say  that  that  would  not  a-\-ail  the  defendants  as  a  ground  why  this  act 
of  parliament  should  be  held  to  be  inoperative  ;  and  for  this  reason, — wherever  the 
reversionary  estate  was,  and  it  must  have  been  somewhere,  parliament  took  upon 
itself  to  deal  with  it,  and  in  the  plenitude  of  its  legislative  power  disposed  of  it ;  and, 
if  parliament  thought  fit  to  deal  with  this  estate  as  the  estate  of  a  man  who  was 
capable  of  disposing  of  it,  it  is  not  for  a  court  of  law  to  entertain  the  question 
whether  or  not,  if  the  reversionary  estate  had  come  into  possession,  some  one  might 
have  asserted  a  right  against  the  party  in  whom  the  reversionary  estate  was  assumed 
by  parliament  to  be,  on  the  ground  of  his  incapacity  to  take. 

[156]  And  it  should  be  observed  that  this  objection  is  not  taken  by  any  one 
whose  I'ights  have  been  affected  by  parliament  treating  the  reversionary  estate  as  in 
Earl  Gilbert,  and  disposing  of  it.  It  is  no  representative  of  Earl  Gilbert  who  upon 
the  present  occasion  asserts  a  right ;  it  is  no  representative  of  the  l)uke  of  Shrews- 
bury who  now  holds  these  estiites  against  the  plaintiff;  but  persons  deriving  title 
from  the  tenants-in-tail,  whose  estate  was  anterior  to  the  reversionary  estate,  and 
whose  rights,  except  so  far  as  they  are  established  by  the  act,  are  expressly  excepted 
from  the  saving  clause. 

This  brings  me  to  the  other  head  of  objection.  It  is  said,  that,  assuming  that 
these  were  estates  taken  from  the  estate  of  the  tenant-in-tail,  the  tenant-in-tail  was 
not  a  party  to  the  act.     Now,  in  one  sense,  he  certainly  was  not  a  party  to  the  act ; 
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for,  far  from  being  a  concurring  party  to  it,  he  opposed  it  In'  his  prochein  ami.  His 
uncle,  Lord  Fitzwilliam,  appeared  as  his  next  friend,  before  the  committee  of  the 
Lords.  Objections  were  taken  on  his  behalf  to  the  proposed  parliamentary  settlement, 
upon  the  ground  that  he  was  tenant-in-tail  under  the  settlement  of  1700,  and  that, 
as  such  tenant-in-tail,  he  would  have  a  right  to  bar  the  entail  and  alieue  the  estate, 
and  that  this  right  was  about  to  be  taken  away  from  him  by  the  bill.  On  the  other 
hand,  not  only  was  the  whole  question  gone  into  before  the  committee,  and  the  rights 
of  the  infant  fully  understood  there,  but  the  matter  had  previously  been  referred  to 
two  judges,  who,  according  to  the  practice  which  then  prevailed  in  these  matters, 
took  all  the  evidence,  had  the  settlement  before  them,  and  were  made  perfectly 
acquainted  with  the  infant's  rights.  They  reported  upon  the  bill  to  the  Lords, 
before  whose  committee  the  whole  matter  was  again  gone  into  and  the  evidence 
taken  anew  ;  so  that  the  committee  were  [157]  in  full  possession  of  all  the  facts, — of 
the  existence  of  the  infant  heir,  of  the  rights  which  he  had  under  the  settlement  of 
1700,  and  of  the  manner  and  extent  to  which  those  rights  were  about  to  be  affected 
by  this  bill.  After  which,  parliament,  with  a  full  knowledge  of  all  the  circumstances, 
deliberately  and  advisedly  passed  an  act  which  contained  a  provision  that  the  rights 
of  that  infant  as  to  alienation  should  be  for  ever  extinguished,  except  upon  a  certain 
condition.  Nay,  more,  it  introduced  this  latter  condition  for  the  special  protection 
of  his  rights,  so  far  as  it  thought  tit  to  preserve  them  ;  and,  having  thus  established 
and  limited  his  rights  as  it  thought  tit  in  its  discretion,  it  specially  excluded  him  from 
the  operation  of  the  saving  clause.  It  seems  impossible  to  contend  that  the  act  of 
parliament  is  not  binding  and  conclusive  as  to  the  rights  of  a  party  so  circumstanced 

We  have  been  reminded,  indeed,  that  a  private  act  of  parliament  has  been  said 
upon  high  authoiity  to  be  little  more,  if  anything,  than  a  private  conveyance  between 
those  who  are  parties  to  it ;  and,  to  a  certain  extent,  I  agree  in  that  proposition. 
Recitals  in  a  private  act  of  parliament  could  never  be  held  to  bind  persons  who  were 
not  parties  to  the  act.  Provisions,  however  general  in  their  terms,  could  not  be  held 
to  aft'ect  the  rights  of  parties  who  were  not  befoi'e  pai-liament,  and  whose  rights  were 
never  intended  to  be  affected,  more  especially  where  there  is  a  saving  clause  which 
preserves  the  rights  of  all  parties  save  those  excepteiJ  from  it.  Thus,  if  a  tenanb-for- 
life  should  obtain  power  to  convey  an  estsite  in  fee,  no  court  would  hold  that  it  could 
have  been  the  intention  of  the  legislature  to  bind  a  remainder-man  who  was  not  a 
party  to  the  act,  or  named  in  it,  or  excepted  from  the  .saving  clause.  But,  if  an  act 
of  parliament  in  [wsitivo  and  express  terras  professes  to  atfect  and  does  affect  the 
rights  of  [158]  parties  named  in  it  and  excepted  from  the  saving  clause,  it  is 
quite  impossible,  as  it  seems  to  me,  to  maintain  that  a  court  of  law  is  not  bound  to 
give  eflect  to  the  ])rovisions  of  such  an  act,  although  such  parties  may  not  have  concurred 
in  passing  it. 

This  distinction  in  point  of  principle  is  illustrated  by  Jkirringtmi's  case,  8  Co.  Rep. 
i;56,  and  by  the  cases  of  IFcsIbi/  v.  Kiernan,  2  Ambl.  ()97,  and  Tlie  Provost  of  Eton 
College  v.  The  liishnp  of  ll'inchester,  3  Wils.  48.3.  The  efi'ect  of  BumiHjlon'x  case  is  stated 
in  Cruise's  Digest,  vol.  5,  title,  "  Pi'ivatc  Act,"  §  ."51,  in  these  terms  : — "  In  a  case  where 
the  question  was  whethei'  the  act  of  the  I'l'nd  of  Ivlw.  4,  c.  7,  which  under  ceitain 
circumstances  authorises  the  proprietors  of  grounds  in  foiosts,  after  a  felling,  to  inclose 
them  without  the  King's  licence,  for  seven  j'cars,  to  preserve  the  springing  wood, 
should  be  construed  so  as  to  exclude  persons  having  right  of  common  ;  Lord  Coke  upon 
this  point  reports  that  the  judges  of  the  court  of  Conunon  I'leas  were  of  opinion  that 
the  commoners  were  not  bound  by  the  statute,  for  the  following  reasons.  It  appears 
by  the  pi'eamblo  between  what  persons,  and  for  and  against  what  persons,  this  act 
was  made  ;  and  the  parties  to  this  great  contract  by  act  of  parliament  are  the  subjects 
having  woods,  (fee,  within  forests,  chases,  and  purlieus,  of  the  one  part,  and  the  King 
and  the  other  owners  of  the  forests,  cha.ses,  and  purlieus,  of  the  other  ])art ;  so  that 
the  connnoners  are  not  any  of  the  parties  between  whom  this  act  was  made."  Tiiore- 
fore,  in  that  case,  the  act  was  held  not  to  extcnid  to  dispossess  the  connnoners  of  their 
rights  of  common:  but,  if  it  had  ap|)eaicd  l>y  the  ))reanil)le,  or  by  the  enactment  of 
the  legislature,  that  the  commoners  had  been  jicrsons  whose;  rigiits  the  statute  had 
been  intended  to  all'ect,  and  did  .itlect,  however  prejudicially,  a  court  of  law  could  not 
have  held  itself  warrantee!  in  limiting  the  opci'ation  of  the  [159]  I'le.ar  and  positive 
en.ictmcnts  of  the  statute,  .ilthough  it  was  a  private  act  of  |iailiamcnt.  Tlu'  matter 
receives  further  elucidation    from    the   case  of    The   Edinburgh  Railway  ComjHiny  v. 
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JP'aurhope,  8  Clark  &  F.  723.  Lord  Campbell  there  says  :  "  I  think  it  right  to  say 
a  word  or  two  upon  the  point  that  has  been  raised  with  regard  to  an  act  of  parliament 
being  held  inoperative  by  a  court  of  justice  because  the  forms  prescribed  by  the  two 
Houses  to  be  observed  on  the  passing  of  a  bill  have  not  been  exactly  followed.  There 
seems  great  reason  to  belie\e  that  an  idea  to  that  effect  has  prevailed  to  some  extent 
in  Scotland,  for  it  is  brought  forward  in  these  papers  as  a  substantive  ground  of  objec- 
tion to  the  applical>ility  of  the  later  act  of  parliament,  the  objection  being,  that,  this 
act  being  a  private  act,  it  is  inoperative  as  to  the  pursuer,  because  he  had  not  proper 
notice  of  the  intention  to  apply  to  parliament  to  pass  such  an  act.  The  defence  was 
entered  into  in  the  court  below,  and  the  fact  of  want  of  notice  was  made  the  subject 
of  inquiry  ;  and  the  Lord  Ordinary  in  the  note  appended  to  his  interlocutor  gave 
great  weight  to  this  objection.  He  said,  '  he  is  by  no  means  satisfied  that  due  parlia- 
mentary notice  was  given  to  the  pursuer  previous  to  the  introduction  of  this  last  act ; 
undoubtedly,  no  notice  was  given  to  him  personally,  nor  did  the  public  notices  announce 
any  intention  to  take  away  his  existing  rights.  If,  as  the  Lord  Ordinary  is  disposed 
to  think,  these  defects  imply  a  failure  to  intimate  the  real  design  in  view,  he  should 
be  strongly  inclined  to  hold,  in  conformity  with  the  principles  of  Donald  (27th  of 
November,  1832),  that  rights  previously  established  could  not  be  taken  away  by  a 
private  act  of  which  due  notice  was  not  given  to  the  party  meant  to  be  injured.'  His 
Lordship  seems,  therefore,  to  have  Ijeen  of  opinion,  that,  if  this  act  did  receive  the 
construction  that  it  would  cleai'ly  take  [160]  away  from  Mr.  Wauchope  the  right  to 
this  tonnage,  it  would  have  had  that  efl'ect  only  if  due  notice  had  been  given  to  him 
of  the  introduction  of  the  bill  into  the  House  of  Commons  ;  but,  that  notice  not  having 
been  given  to  him,  it  could  not  have  such  effect,  but  became  wholly  inoperative  1 
cannot  but  express  my  surprise  that  such  a  notion  should  ever  have  prevailed.  There 
is  no  foundation  whatever  for  it.  All  that  a  court  of  ju.stice  can  do  is,  to  look  to  the 
parliamentary  Roll  ;  if  from  that  it  should  appear  that  a  bill  had  passed  both  Houses, 
and  received  the  Royal  Assent,  no  court  of  justice  can  inquire  into  the  mode  in  which 
it  was  introduced  into  parliament,  nor  into  what  was  done  previous  to  its  introduc- 
tion, or  what  passed  in  parliament  duiing  its  progiess  in  its  vai'ious  stages  through 
both  Houses." 

These  observations  illustrate  the  question  which  is  now  before  us,  and  make  it 
clear,  that,  if  an  act  of  parliament,  by  plain,  unambiguous,  positive  enactment,  affects 
the  rights  even  of  parties  who  were  not  before  the  House  (those  parties  being  clearly 
pointed  out  by  the  bill,  and  expressly  excepted  from  the  saving  clause),  it  is  not  for 
a  court  of  law  to  consider  whether  the  forms  of  parliament  have  been  pursued, — 
whether  those  provisions  which  the  wisdom  of  either  House  of  parliament  has  provided 
for  the  prevention  of  any  deception  on  itself,  or  of  injury  to  the  rights  of  absent  parties, 
have  been  followed  :  it  is  enough  for  us  if  the  provisions  of  the  act  are  clear,  express, 
and  positive  :  if  they  are,  we  have  only  to  carry  the  act  into  efl'ect.  It  seems  to  me, 
therefore,  that,  as  on  this  occasion  the  infant  tenaut-in-tail  was  represented  before 
parliament,  and  the  true  state  of  the  settlement  and  the  lights  of  the  parties  taking 
interests  and  estates  under  it  were  brought  to  the  attention  and  knowledge  of  the 
committee  and  of  the  legislature,  and  then  the  estate  of  the  [161]  infant  tenant-in- 
tail  taken  under  the  former  settlement  was  dealt  with  l)y  this  act,  and  the  rights  of 
the  infant  excepted  from  the  saving  clause,  he  and  those  who  come  after  him  as  his 
representatives  must  be  bound  by  the  act. 

This,  then,  brings  us  to  that  which  is  in  fact  the  great  question  between  these  parties, 
. — namely,  the  effect  of  what  I  have  termed  the  parliamentaiy  settlement.  The 
question  is,  whether  by  the  act  of  parliament  the  tenant-in-tail  is  prevented  from 
disentailing  the  estate  and  alienating  it  as  the  late  Earl  has  done.  Now,  if  we  had 
simply  to  deal  with  the  clause  of  the  act  of  parliament  upon  which  this  question  arises 
(the  Hth  section  of  the  6  G.  1,  c.  29),  the  matter  would  be  much  more  free  from  difficulty 
than  it  perhaps  now  is.  But  we  are  told  that  we  must  not  construe  and  give  effect 
to  the  clause  by  i-eference  solely  to  its  terms.  We  are  asked  to  interpret  and  give 
effect  to  it,  looking  at  it  not  merely  as  an  enactment  specially  intended  to  affect  these 
estates  alone,  but  as  a  provision  of  the  general  public  law  affecting  the  rights  or  dis- 
abilities of  Catholics,  introduced  into  this  private  act  of  parliament  to  keep  it  in 
harmony  with  the  general  law.  It  is  said,  that,  whereas  the  persons  who  were  to  take 
estates  under  the  settlement  were  Catholics,  and  therefore,  by  the  law  of  the  land,  as 
it  then  stood,  incapacitated  from  taking  these  estates,  and  the  2nd  section  had  been 
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introduced  to  relievo  them  from  that  disHbility,  and  to  give  them  an  exemption  from 
the  then  state  of  the  hiw,  the  Sth  section  was  added  for  the  purpose  of  preventing  the 
boon  and  privilege  thus  conceded  from  operating  to  the  extent  of  enabling  them  to 
alienate  the  estate  contrary  to  the  existing  law,  by  which  the  power  of  alienation  was 
taken  from  Itonian  Catholics.  The  importance  of  this  contention  of  the  defendants 
is  this  :  they  say,  that,  this  having  been  the  [162]  reason  why  this  clause  was  introduced 
into  this  act  of  parliament,  so  soon  as,  b_v  the  alteration  of  the  general  law  of  the  land,  the 
disabilities  of  the  Catholics  were  removed,  the  clause  fell  to  the  ground  by  the  efTect 
of  the  general  legislation,  and  the  tenant-in-tail  held  the  estate  relieved  from  the  clog 
or  incumbrance  which  had  before  been  imposed  upon  it. 

Now,  this  argument  would  be  a  very  much  more  cogent  one  if  it  were  the  fact, 
that,  by  the  then-existing  laws  relating  to  Roman  Catholics,  the  power  of  alienating 
their  estates  had  been  taken  away.  But,  upon  carefully  looking  into  the  acts  of 
parliament  at  that  time  afl'ecting  the  rights  of  Catholics  with  reference  to  property, 
I  cannot  find  that  there  is  any  thing  that  either  directly  or  indirectly  prohibited  them 
from  aliening  their  estates.  And  it  would  have  l)een  strange  if  it  had  been  so ;  for, 
the  very  policy  and  object  of  the  law  being  to  prevent  the  real  property  of  the  country 
from  accumulating  in  the  hands  of  the  Catholics,  whereby  they  might  obtain  power 
and  influence,  it  would  have  been  contrary  to  that  policy  to  enact,  that,  if  an  estate 
once  got  into  a  Catholic,  he  should  not  be  capable  to  pass  it  away  and  get  rid  of  it. 
I  am  not,  surprised,  therefore,  that,  when  one  turns  to  the  statutes,  one  finds  in  them 
nothing  in  the  shape  of  a  prohibition  against  alienation.  Difficulty,  no  doubt,  some- 
times arose  as  to  alienation  ;  but  it  arose  entirely  from  the  law  saying  that  a  Catholic 
should  not  acquire  real  property, — that  he  should  not  inherit,  take,  hold,  or  enjoy  it ; 
from  this  inability  to  take,  it  came  in  some  instances  to  be  contended  that  there  was 
an  inability  to  convey  and  transfer. 

It  will  be  expedient  to  pass  briefly  in  review  the  statutes  which  imposed 
incapacity.  The  1  Jac.  1,  c.  4,  an  act  directed  against  Jesuits,  seminary  priests,  and 
recusants,  in  s.  C>  provides  "  that  any  person  going  or  [163]  sending  any  child  or 
other  person  beyond  the  seas,  to  enter  any  college,  seminary,  or  house  of  any  Jesuits, 
priests,  or  any  other  popish  order,  to  be  instructed  in  or  profess  the  popish  religion, 
shall,  in  respect  of  himself  only,  and  not  in  respect  of  his  heirs  or  posterity,  be 
incapable  to  inherit,  purchase,  take,  have,  or  enjoy  any  manors,  lands,  tenements," 
Ac.  The  3  Jac.  1,  c.  '>,  one  of  the  acts  directed  against  recusancy,  by  s.  16,  enacts 
that  children  sent  beyond  the  seas  to  prevent  their  good  education  in  Englatid  "shall 
take  no  benefit  by  any  gift,  conveyance,  descent,  devise,  oi'  otherwise,"  until,  being  of 
the  age  of  eighteen  years,  or  above,  they  take  a  certain  oath  prescribed  by  another 
of  the  statutes  against  recusancy.  In  the  mean  time,  the  next  of  kin,  not  being 
popish  recusants,  aie  to  have  and  enjoy  the  lands,  &c.,  until  the  party  otherwise 
entitled  shall  conform,  after  which  the  next  of  kin  is  to  account  for  the  profits.  Next 
follows  the  3  Car.  2,  c.  2,  which  subjected  any  person  going,  or  sending  any  child  or 
other  person,  beyond  the  seas,  to  enter,  reside,  or  be  trained  up  in  any  polish  religious 
or  scholastic  estaiilishnicnt,  or  in  any  popish  family,  to  bo  instructed,  [)ersuaded,  or 
strengthened  in  the  popish  religion,  or  to  profess  the  .same,  on  conviction  thereof  on 
any  information,  presentment,  or  indictment,  to  forfeiture  of  lanils,  tenements,  estates, 
and  goods.  We  come  lastly  to  the  11  &  12  W.  3,  c.  4,  an  "act  for  the  further  pre- 
venting the  growth  of  popery."  The  4th  section  contains  an  enactment  which  relates 
to  the  subject  under  considciation.  It  is  divisible  into  two  parts.  The  first  part 
relates  to  persons  under  the  age  of  eighteen  years,  educated  in  or  professing  the 
popish  religion;  and  enacts,  that,  if  any  such  person  "shall  not,  within  six  months 
after  attaining  that  age,  take  the  oaths  of  allegiance  and  supremacy,  and  subscribe 
the  declaration  set  down  in  the  30  Car.  2,  c.  2,  such  person  shall,  in  re[164]  spect 
of  him  or  herself  only,  and  not  to  oi'  in  respect  of  his  heirs  or  posterity,  be  disabled 
and  made  incapable  to  take  by  descent,  devise,  or  limitation,  in  possession,  reversion, 
or  remainder,  any  lands,  tenements,  or  hereditaments  ;"  with  a  finther  ])rovision,  that, 
until  these  conditions  be  complied  with,  the  protcstant  next  of  kin  shall  have  and  enjoy 
the  lands,  &c.,  without  being  accountable  otherwise  than  for  wilful  waste.  The  second 
part  C)f  the  .section  makes  all  ])a])ists,  or  persons  j)rofessing  the  po[)isli  religion,  in 
general,  disabled  and  incapable  to  pureha.sc  any  real  estate,  —  the  term  "  ])urchase  " 
being  here  to  be  taken  in  its  technical  and  not  its  popular  sense, — and  makes  any 
such  estate  void  and  of  mo  efloct. 
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Now,  ill  Done  of  these  statutes  is  there  any  prohibition  against  alienation.  Diffi- 
culty arose  only  when  a  Catholic,  disabled  by  any  of  these  statutes  from  taking,  but 
who  had  nevertheless  in  fact  taken  and  acquired  possession,  proceeded  to  aliene.  The 
question  is  one  of  considerable  nicety  ;  but  the  effect  of  the  authorities  seems  to  be, 
that,  though  incapacitated  from  taking  for  the  purpose  of  personal  enjoyment,  the 
Catholic  was  not  incapacitated  from  taking  for  the  purpose  of  disposing  of  the  estate. 
The  matter  early  became  the  subject  of  legal  consideration.  In  Tredway's  case, 
Hobart,  73,  the  effect  of  the  statute  of  the  3  Jac.  1,  c.  5,  came  under  consideration. 
There,  one  Edward  Tredway  having  died  leaving  two  sisters  his  heirs,  and  one  of 
them  having  "departed  the  realm  without  licence,  to  prevent  (?)  her  religious  educa- 
tion, and  being  and  remaining  a  nun  professed  at  Douai,"  it  was  said  that  she  came 
within  the  statute,  and  that  her  lands  were  foi'feited,  and  went  to  her  sister  Elizabeth. 
But  Hobart  says,  "  My  Lord  Chief  Justice  Montague  and  I  agreed  clearly  that  the 
moiety  of  Lettice  "  (who  was  the  sister  in  question),  "  as  to  the  state  of  the  land,  was 
not  for-[165]-feited  nor  settled  in  Elizabeth  "  (the  other  sister),  "  for  the  statute  is, 
that  she  shall  take  no  benefit  by  descent,  not  that  she  .should  not  take  by  descent. 
And  it  then  proceeds  to  shew  the  meaning  thereof,  that  the  said  profits  during  her 
unconformity  shall  he  received  by  the  next  of  kin,  and  they  also  shall  be  answerable 
unto  her  after  her  conformity."  And  further  on  he  says,  "  Suppose  that  such  an  heir 
bej'ond  sea  shall  bargain  and  sell  his  land  to  a  stranger,  which  he  may  do,  since  his 
estate  remains  (as  aforesaid),  I  hold  that  the  bargain  in  such  cases  shall  pre\'ent  the 
next  of  kin,  and  also  take  the  land  out  of  his  hand  if  he  entered,  as  in  the  common 
cases." 

Afterwards  came  the  case  (which  has  been  so  much  discussed  at  the  bar)  of  Tluyrnby 
v.  Fketuvod,  1  Stra.  318,  which  raised  the  question  whether  a  tenant-in-tail  who  was 
within  the  terms  of  the  1  Jac.  1 ,  c.  4,  could  suffer  a  recovery,  and  so  disentail  the 
estate,  and  dispose  of  it.  Upon  looking  carefully  into  the  reports  of  that  case,  it 
seems  to  me  that  there  was  at  all  events  a  decision  of  this  court  that  the  tenant-in- 
tail,  although  within  the  terms  of  the  I  Jac.  1,  c.  4,  was  not  prevented  from  suffering 
a  recovery  and  aliening  the  estates.  It  is  true,  there  was  a  second  point  in  the  case 
in  favour  of  the  defendant,  namely,  that,  as  there  was  a  second  tenant-in-tail  in 
remainder  living,  although  the  latter  was  equally  within  the  statute,  the  lessor  of  the 
plaintiff"  in  ejectment,  who  claimed  as  right  heir  of  the  original  settlor,  on  the  failure 
of  the  estate-tail,  could  not  recover  while  he  lived  :  but  the  ground  upon  which  the 
decision  of  the  court  of  Common  Pleas  proceeded,  so  far  as  appears  from  the  language 
of  the  court,  was,  that  the  exception  or  reservation  in  favour  of  heirs  in  the  statute 
qualified  and  limited  the  incapacity  to  take  which  otherwise  would  ha\e  been  absolute, 
and  that  it  was  still  competent  for  the  Catholic  to  take,  though  [166]  not  for  the 
purpose  of  immediate  enjoyment,  yet  for  the  purpose  of  conveying  away  the  estate. 
I  own  if  the  matter  were  res  Integra,  individually,  I  should  be  very  much  disposed  to 
think  that  the  two  judges  of  the  court  of  Queen's  Bench,  Lord  Chief  Justice  Parker 
and  Mr.  Justice  Fortescue,  who  were  for  overruling  the  decision  of  the  court  of 
Common  Pleas,  were  upon  principle  and  reason  right,  and  that,  where  by  the  pro- 
visions of  an  act  of  parliament  a  person  is  incapacitated  from  taking  for  tlie  purpose 
of  present  enjoyment,  such  incapacity  must  incidentally  carry  with  it  an  inability  to 
alienate,  as  otherwise,  by  selling  the  property  and  taking  the  proceeds  for  his  own 
use  and  benefit,  a  man  would  have  a  present  benefit  and  enjoyment  of  a  very  sub- 
stantial kind  ;  and  that  all,  therefore,  that  was  meant  by  the  reservation  in  favour  of 
heirs  in  the  act  of  James  and  othei'  similar  acts  was,  to  enable  the  party  to  transmit 
the  estate  to  those  whose  rights  were  reserved,  independently  of  the  technical  requisite 
of  the  seisin  of  the  estate  in  the  person  through  whom  it  is  to  pass.  The  matter  is, 
however,  I  think,  res  judicata  in  this  court,  not  reversed  by  the  decision  of  the  House 
of  Lords  ;  for,  although  the  case  was  not  decided  in  favour  of  the  defendant  upon  the 
same  ground  upon  which  it  had  been  decided  in  this  court,  yet  there  was  no  reversal 
of  the  decision  of  the  court  of  Common  Pleas  ;  and  that  decision  has  since  received 
the  sanction  of  very  high  authorities.  In  the  case  of  Malkiii  v.  Bingloc,  "2  Comyiis, 
570,  where  the  question  was,  whether  a  papist  who  was  within  the  terms  of  the  11  & 
12  W.  3,  could  devise  property  which  had  come  to  him  by  descent,  the  court  held 
that  such  a  devise  was  good ;  and  the  Chief  Justice  Willes  gave  the  reason  for  the 
judgment,  in  these  terms  : — "  Though  George  Bedell  was  under  eighteen  at  the  time 
of  the  making  of  the  statute  of  the  11th  &  12th  William  3,  yet,  after  pro-[167]-fessing 
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hiin.self  a  papist,  and  not  taking  the  oatli.s,  he  is  disnuah'fierl  as  well  as  otlier  papists ; 
yet  the  disability  iiicuiTed  1)}'  this  statute  is  very  near  the  words  in  the  statute  I  Jae. 
(1,  c.  4),  which  do  not  prevent  his  having  or  being  seised  of  the  estate,  and  conse- 
quently he  niav  dispose  of  it ;  he  may  take  any  personal  legacy  or  gift, — so  cannot  he 
resembled  to  a  monk.     He  may  bring  waste, — nay,  he  may  take  a  real  estate  sub 
modo  ;  he  takes  for  the  benefit  of  his  protestant  heir  till  he  conforms,  and  for  the 
benefit  of  himself  when  he  conforms.    The  inheritance  must  be  in  somebody  :  it  cannot 
be  in  the  King,  for  it  is  given  to  another;  it  cannot  be  to  the  next  of  kin,  for  he  hath 
but  the  rents  and  profits  ;    it  cannot  be  in  his  heir,  for  nemo  est  hteres  viventis. 
Tlun-nhi/  V.  Fhetu-ood,  under  the  statute  of  1  James  I.,  and  the  case  in  Hobart  upon  the 
3  James  I.,  shew  that  those  who  were  papists  were  seised,  notwithstanding  those 
statutes  ;  and  the  clauses  which  give  papists  an  action  of  debt  and  wa.ste  strengthen 
this  construction.     Besides,  it  seems  most  agreeable  to  the  intent  of  the  legislators, 
which  was  to  encourage  the  bringing  papists'  estates  into  the  hands  of  protestants, 
which  is  best  done  if  they  may  devise  or  convey  to  them."     So,  again,  in  the  case  of 
Jonex  V.  Meralitli,  i  Comyns,  661,  the  question  arose  whether  a  papist  who  had  not 
at  the  age  of  eighteen,  or  within  six  months  of  it,  taken  the  necessary  oaths,  could 
mortgage.      Tiie  main   question   indeed    was,   whether   such    a  mortgage  might   be 
redeemed  by  the  protestant  next  of  kin,  so  as  to  oust  the  mortgagee ;  as  to  which  the 
court  held  that  the  protestant  next  of  kin  might  do  so ;  but  the  power  of  the  papist 
to  mortgage  came  incidentally  into  question,  and  upon  that  Chief   Baron  Comyns 
says — "  It  is  true,  the  words  of  the  statute  being  that  every  person  educated  in  the 
popish  religion,  or  profesising  it,  shall,  in  respect  of  himself  only,  [168]  and  not  in 
respect  of  his  heirs  or  posterity,  be  disabled  to  take,  the  seisin  of  the  estate  has  been 
construed  to  remain  still  in  him  ;  foi',  otherwise,  it  would  be  difficult  to  say  how  his 
heir  could  have  the  estate  consistently  with  the  known  rules  of  law.     So  it  was  holden 
in  Tredwaif  !t  case  upon  the  1st  James  I.  which  is  peinied  in  the  same  manner;  and 
therefore  a  papist  tenant-in-tail  may  make  a  tenant  to  the  praecipe,  and  sufter  a  common 
recovery,  as  was  resolved  in  Thornbij  v.   Fleetwood,   1 2th  Aime,  and  in  Lord  Dencent- 
water'.'i  case,  6th  Oeorge  I.     So,  he  may  devise  the  estate  to  a  protestant.     Resolved 
in  Common  Bench,  in  Matlem  ami  Bingloe,  and  in  the  case  of  Marihod  and  Darrell, 
H.  8th  George  2,  in  B.  R."     And  in  the  case  of  U' Fallon  v.  DiUon,  an  Irish  case  before 
Lord  Chancellor  Redesdale,  2  Sch.  &  Lef.  13,  where  a  papist  thus  circumstanced  had 
confessed  judgments  to  a  trustee  in  trust  for  the  use  of  a  settlement  made  on  the 
marriage  of  his  nephew,  and  afterwards  suffered  a  recovery,  it  was  held  that  the 
judgments  were  not  a  fraud  on  the  disabling  statutes,  and  that  the  recovery  was 
good.      The  Lord    Chancellor  says,   "The  objection   that   the  recovery  suHbrcd  by 
Bryan  did  not  liar  the  entail,  seems  to  me  ill  founded.     The  statute  of  the  8th  of 
Anne  avoids  I'ecoveries  to  bar  a  protestant  in  remainder,  or  to  defeat  the  gavelling 
clause  in  the  2nd  of  Anne,  but  cannot  1  think  be  construed  to  extend  to  a  recovery, 
which    has  no  such  operation.      Otherwise,  the  entail  of   estates  vested  in   Roman 
Catholics  must  be  perpetual,  if  the  heirs  of  entail  contiiuicd  to  profess  that  religion  ; 
and  their  estates  would  never  be  subject  to  judgment  debts.     The  policy  of  these 
acts,  on  the  contrary,  tended  to  encourage  alienation  and  to  let  in  debts."     There  is 
also  Ratcliffe'.f  case,  which  is  reported  in  1  Strange,  267,  which  aiose  upon  the  recovery 
suffered    by   Lord    Derwcntwater,   then    tenant-in  tail    of    those  estates  ;    and   [169] 
although  in  that  ease,  as  was  jiointed  out  by  Sir  Kicharrl  Hethell,  the  estate-tail  had 
been  created  ])rior  to  the  passing  of  the   11  ife  12  W.  3,  the  case  is  still  an  authority 
for  this,  that,  independently  of  the  impediments  to  taking  and  ac(|uirini;  estiites  by 
Catholics,  there  was  nothing  in  that  statute,  or  in  any  other,  to  prevent  a  Catholic 
from  aliening  an  estate,  if  he  once  got  possession  of  it. 

These  lieing  the  statutes  directly  affecting  the  capacity  of  Roman  Catholics  as 
regards  property,  anfl  these  the  authorities  as  to  their  construction,  Sir  Iviohard 
Bethell,  in  his  most  able  and  luminous  argument,  sought  to  find  in  certain  other 
statut(^H  indirect  parliamentary  authority,  by  implication,  for  the  proposition  that 
Catholics  could  not  alienetheii- estates;  and  he  fii-st  called  our  attention  to  two  statutes 
of  Klizabeth  relating  to  popish  recusants.  He  said,  that,  inasmuch  as  by  those  stntntos 
it  was  provided  that  the  estates  of  recusants  should  not  be  alienated,  this  shewed 
that  it  was  the  intention  of  the  legislatui-e  that  Catholics  in  general  should  not  alienate 
their  estates.     But,  when  these  stiitutes  come  to  be  looked  at  more  carefully,  it  will 

C.  r.  XIX.— 14 


4  ]  8  THE   EARL   OF   SHREWSBURY   V.  SCOTT  6  C.  B.  (N.  S.)  no. 

be  found  tliat  they  have  not  any  application  to  this  question.  lu  both  there  is  not 
any  prohibition  against  alienation,  except  upon  conviction  of  recusancy  ;  and,  even 
then,  there  is  no  prohibition  of  alienation,  if  the  recusant  convict  pays  the  fine  which 
the  statutes  imposed  upon  those  who  did  not  conform  to  the  protestant  worship. 
It  was  simply  a  measure  to  guai'd  against  persons  who  had  incurred  such  tines  getting 
rid  of  their  estates  after  conviction,  so  as  to  prevent  the  Crown  from  realizing  the 
penalties.  Therefore,  the  act  says  to  a  man  thus  circumstanced,  "  You  shall  not  aliene 
your  estate  unless  you  pay  the  fine  ;  if  you  pay  the  fine,  you  may  ;  if  you  do  not  pay  the 
fine,  you  shall  not."  This  does  not  shew  that  there  [170]  was  any  general  disability  to 
prevent  Catholics  alienating,  but  quite  thecontrary.  It  is  true,  these  statutes  were  passed 
before  those  upon  which  the  questions  have  arisen  which  we  are  now  considering  ;  it  is 
true  that  they  cannot  control  the  efiect  of  the  later  statutes  ;  but  it  is  equally  clear  that 
they  afford  no  aid  to  the  argument  of  the  defendants.  Then  Sir  Kichard  Bethell  had 
recourse  to  the  act  of  the  3  G.  1,  c.  18,  which  protects  bona  fide  sales  for  valuable  con- 
sideration against  the  doubts  which  had  arisen  upon  the  operation  of  the  statutes  of 
the  11  &  12  W.  3,  and  the  1  G.  1,  c.  55.  Now,  it  is  plain  that  the  3  G.  1,  c.  18,  was 
intended  to  apply  especially  to  the  statute  of  the  1  G.  1,  c.  55,  though  it  had  escaped 
Sir  Richard  Bethell's  attention  that  it  was  so.  When  one  turns  to  the  statute  of  the 
1  G.  1,  c.  55,  one  sees  plainly  how  the  statute  of  the  3  G.  1,  c.  18,  came  to  be  passed. 
This  latter  statute  purports  in  its  title  to  be  a  statute  to  explain  the  1  G.  1 ,  c.  55. 
What  was  the  1  G.  1,  c.  55  1  Nothing  that  imposed  any  disability  on  a  Catholic  to 
aliene.  It  simply  required  that  all  Catholic  estates  should  be  registered ;  and,  in  case 
of  non-compliance  with  the  provisions  of  the  act,  it  rendei'ed  such  estates  liable  to  be 
forfeited,  upon  action  brought  by  any  protestant  plaintiff.  The  effect  of  a  plaintiff' 
recovering  in  such  an  action  was,  to  give  two  thirds  of  the  estate  to  the  Crown  and 
one  third  to  the  person  who  brought  the  action.  Now,  as  in  manj^  instances  it  might 
happen,  either  that  the  estate  was  not  registered  at  all,  oi'  that  the  registration  was 
not  attended  with  the  formalities  prescribed  by  the  act,  doubts  would  arise  under  such 
circumstances  as  to  whether,  the  estate  having  become  liable  to  forfeiture,  a  good  title 
could  be  made  against  any  person  who  might  afterwards  bring  an  action  to  recover  it 
for  himself  and  for  the  Crown  under  the  provisions  of  the  statute.  So,  again,  with 
[171]  regard  to  the  11  &  12  W.  3,  to  which  also  the  statute  of  the  3  G.  1,  c.  18,  has 
reference.  By  the  last  clause  of  that  statute,  Roman  Catholics  were  prohibited  from 
acquiring  by  purchase  any  estates  whatsoever  :  yet  no  doulit  it  happened,  and  frequently 
happened,  that  persons  to  whom  estates-tail  in  remainder  had  been  .settled,  or  who 
had  acquired  estates  by  other  means,  so  as  to  be,  in  the  technical  signification  of  the 
term,  "  purchasers,"  came  into  po.ssession,  and  were  not  interfered  with  or  molested  by 
any  one,  owing  to  the  generous  spirit  of  forbearance  which  seems  to  have  prevailed  in 
those  times  on  the  part  of  those  who  might  have  taken  advantage  of  these  disabilities. 
Catholics  thus  in  possession  of  estates  might  be  desirous  of  selling  them,  perhaps  pro- 
ceeded to  sell  them ;  and  then  doubts  arose  as  to  their  being  able  to  make  a  good  title 
in  consequence  of  the  original  inherent  defect  of  their  own  title,  in  consequence  of 
the  disability  to  take  as  purchasers  imposed  by  the  statute.  To  provide  against 
such  eases,  the  act  was  passed ;  and,  although  it  does  not  cover  all  cases,  but  simply 
extends  the  statutory  protection  to  the  cases  of  bona  fide  sales  for  valuable  considera- 
tion, it  leaves  the  former  law  just  where  it  found  it,  entirely  untouched  :  and  we  are 
thus  brought  back  again  to  the  question,  whether  in  the  11  &  12  W.  3  there  is  any- 
thing which  prohibits  alienation  when  once  the  estate  has  got  into  a  Catholic.  It 
appears  to  me  plain  and  clear  that  there  is  nothing  of  the  kind.  Therefore,  it  seems 
to  me,  that,  if  we  look  to  the  general  law,  it  is  impossible  to  say  that  this  restraint 
on  alienation  by  Catholics,  which  was  foreign  to  the  general  law,  can  be  considered 
as  having  been  introduced  into  this  private  act  of  special  legislation  as  a  leaf  taken 
from  the  public  statute-book.  But,  besides  this,  if  we  look  at  the  true  history  of  the 
passing  of  this  private  act,  the  whole  of  this  very  ingenious  [172]  edifice  crumbles 
to  pieces  and  falls  to  the  ground  :  and,  although  I  quit*  concur  with  Sir  Richard 
Bethell  that  we  ought  to  construe  and  must  construe  this  act  with  reference  to  its  own 
contents,  and  its  own  contents  alone,  yet,  when  we  are  asked  to  travel  out  of  the  act, 
and  to  apply  to  it,  with  a  view  to  its  construction,  the  general  existing  law  relating  to 
Catholics,  on  the  ground  that  the  clause  in  question  was  introduced  as  a  part  of  the 
general  existing  law,  then,  for  the  purpose  of  ascertaining  whether  such  a  representa- 
tion is  correct,  and  for  that  purpose  only,  it  becomes  essential  to  inquire  what  were 
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the  tacts  attending  this  piece  of  private  legislation,  or,  to  speak  more  correctly,  of 
legislation  for  private  purposes. 

We  have  the  history  of  the  case  before  us.  Evidence  of  the  facts  was  tendered 
by  the  defendants,  and  was  admitted,  all  objection  to  its  reception  Iteing  waived,  as 
I  think  most  judiciously  and  politicly,  by  the  counsel  for  the  plaintiff'.  Now,  the 
history  of  the  case  is  this: — On  the  death  of  the  Duke  of  .Shrewsbury,  in  1717,  the 
settlement  of  1700,  which  he  had  effected,  of  course  came  into  operation  ;  but,  unfor- 
tunately, as  regards  their  temporal  interests, — in  that  sense  of  the  word  only  do  1  use 
the  word  unfortnnatcly, — those  who  were  entitled  to  take  were  Roman  Catholics,  and 
affected  by  the  Koman  Catholic  di.sabilitj'  acts.  It  appears  that  Lord  Hareourt,  who 
took  an  intei-est  in  the  affairs  of  this  family,  had  an  interview,  shortly  after  the  Duke's 
death,  with  a  gentleman  named  Pigott,  a  conveyancer  and  eminent  practitioner  in  his 
day,  who  was  a  Roman  Catholic,  and  no  doubt  was  in  the  confidence  of  the  Roman 
Catholic  families,  and  consulted  by  them  on  matters  relating  to  their  estates.  Lord 
Hareourt  pointed  out  to  Mr.  Pigott  the  disability  under  which  those  who  were  to  take 
uiidci-  the  Duke's  settlement  laboured,  observing  that  it  was  a  great  pit}',  [173] — I 
think  that  was  the  expression, — that  the  provisions  of  the  settlement  were  such  as 
they  were,  because  those  who  were  to  take  under  it  were  Roman  Catholics,  and  there- 
fore disal)led.  Upon  this  Mr.  Pigott  suggested  that  there  should  be  an  estate  bill, 
as  there  had  been  in  The  Arniuhl  case,  for  the  purpose  of  annexing  the  estates  to  the 
title,  and  getting  over  the  difficulty  of  the  incapacity  of  those  who  were  to  take  the 
estates  and  enjoy  them.  Lord  Hareourt  saw  the  Bishop  of  Salisbury  upon  it ;  the 
bishop  consulted  his  son,  who  was  at  that  time,  I  think,  Attorney-General  to  the 
Prince  of  Wales ;  and,  after  this  consultation  with  his  sons,  it  appears  a  conference 
took  place  between  the  bishop  and  Mr.  Pigott.  The  bishop  of  Salisbury  had  no 
objection  to  assist  in  securing  those  who  were  entitled  to  the  present  estate  against 
the  possible  contingency  of  the  protestant  next  of  kin  seeking  to  invade  their  estates ; 
but  he  stipulated  for  and  insisted  on  a  condition,  that  whereas,  in  the  event  of  the 
issue  of  (ieorge  anfl  John,  who  were  next  in  succession  to  the  earldom,  failing,  the 
earldom  would  necessaiily  come  to  him,  the  estates  of  the  late  Duke  of  .Shrewsbury, 
and  which  wei'e  now  to  be  enjoyed  by  these  persons,  should  be  annexed  to  the  earldom, 
so  that  they  should  come  to  him  and  his  heirs.  And  I  think  we  may  safely  conclude 
that  his  purpose  was  that  they  should  be  inseparably  annexed  to  the  earldom, — because 
it  must  have  been  palpable  to  so  sagacious  a  man  as  the  bishop,  that,  in  the  state 
of  religious  animosity  which  then  prevailed  lietween  Catholics  and  protestants,  a 
Catholic  teiiant-in-tail,  upon  the  proliability  of  a  failure  of  issue,  would  prefer  to  aliene 
the  estates,  rather  than  that  they  should  come  to  so  remote  a  kinsman,  and  that  kins- 
man a  piotestant  ecclesiastic.  One  readily  understands,  therefore,  why  the  bishop 
should  stipulate  that  the  estates  should  be  inseparably  annexed  to  [174]  the  earldom. 
The  condition  has  been  denounced  as  a  harrl  one  ;  perhaps  it  was  so  ;  but  with  that 
we  ha\'e  nothing  to  do.  .Some  repugnance  seems  to  have  been  entertained  to  the 
pi'oposal  ;  and  we  find  that  more  than  one  conference  took  place  between  the  bishop 
and  Mr.  Pigott,  and  a  Mi'.  Webber,  who  was  employed  as  a  go-between;  but  the 
bishop  stood  to  his  condition,  and  said  that  he  had  seen  the  King,  and  would  not 
a.s.sent  on  any  other  terms  ;  and  the  result  was,  that  his  terms  were  agreed  to. 
Thereupon,  the  indenture  of  1718,  which  was  partly  a  settlement  of  the  estates,  and 
party  an  agreement  between  the  parties  concerned  that  the  bishop  should  go  to  parlia- 
ment to  obtain  a  private  act  to  carry  out  the  common  purpose,  was  executed  ;  and 
accordingly  a  bill  was  afterwards  introduced,  on  the  petition  of  Marl  (^.ilbert  and  the 
bisho]),  but  in  point  of  fact  promoted  and  pi-osociited  on  the  jjart  of  the;  bishop  himself. 
While  the  matter  wa.s  pending  before  the  committee,  a  petition  was  presented 
by  Lord  Fitzwiliiani,  the  uncle  of  the  infant  heir  of  (Jeorge, — for,  in  the  interval 
between  the  indenture  of  171S  and  the  biinging  in  the  bill  before  ])ai'liament,  the 
marriage,  upon  the  contemplation  of  which  the  s(^ttlcment  of  I  7  1  .S  was  executed,  had 
taken  place,  and  a  child  had  been  born  of  that  marriage, -a  boy,  and  conse(]uently 
heir-in-tail  \uidei-  the  settlement  of  170O,  as  well  as  under  the  .settlement  of  1718,  if 
the  latter  should  receive  the  sanction  of  the  legislatnie  by  the  proposed  act  of  parliii- 
ment.  Lord  Fitzwilliam  presented  a  petition  on  behalf  of  the  infant  heir,  ]K)inting 
out  that  his  rights  would  be  interfered  with,  aiul  therefore  ojiposing  the  bill,  which 
went  to  take  away  the  power  of  alienation.  In  the  course  of  the  argument  before 
the  committee,  Mr.  Peere  Williams,  who  was  counsel  for  the  petitioners  against  the 


420  THE    EARL    OF   SHREWSBURY   V.  SCOTT  6  C.  B  (N.  S.I  175. 

bill,  urged  the  rights  of  the  infant,  and  pressed  upon  the  com-[175]-mittee  that  they 
should  not,  by  taking  away  from  him  the  power  of  alienating  the  estates,  remove  the 
strong  inducement  which  there  would  be  to  bring  up  the  heir  to  these  great  estates 
as  a  protestant.  And  then  was  introduced  this  proviso  upon  the  enactment  prohibiting 
alienation,  viz.  that  the  tenants-in-tail  should  have, — of  course  they  did  not  put  it 
simply  that  this  boy  should  have,  but  that  any  person  in  the  same  position  should 
have, — the  power  of  aliening  the  estates,  if  they  would  take  the  oaths  which  in  those 
days  were  the  test  of  adherence  to  the  protestant  faith.  Now,  all  this  clearly  shews, 
to  my  mind  at  least,  that  this  was  a  matter  not  of  general  but  of  special  legislation. 
I  quite  agree  with  my  learned  Brother  Shee  and  Sir  Richard  Bethel),  that  the  proviso 
was  intended  to  apply  to  Catholics, — not,  as  it  seems  to  me,  with  reference  to  the 
general  law  of  the  land,  because,  as  I  have  already  pointed  out,  by  the  general  law 
Catholics  were  under  no  incapacity  to  alienate  except  such  as  arose  from  the  disability 
to  take, — but,  as  mattei'  of  special  legislation,  adapted  to  the  ])articular  case  of  the 
Catholic  tenants-in-tail  of  these  estates,  prompted,  perhaps,  by  the  desire  not  altogether 
to  supersede  and  set  at  nought  the  rights  of  this  infant  tenant-in-tail,  thus  prominently 
brought  under  the  attention  and  consideration  of  the  committee,  yet  at  the  same  time 
to  clog  them  with  a  condition  which  should  render  the  power  of  alienation  practically 
impossible.  The  oi'iginal  intention  of  the  bill,  as  we  know,  was,  that  the  restraint  on 
alienation  should  be  absolute.  Foi-,  the  bishop,  who  was  the  promoter  of  this  bill, 
apprehended,  that,  if  the  estate-tail  remained  in  the  hand  of  a  Catholic  without  a 
restraint  upon  alienation,  it  would,  in  all  human  probaliility,  in  the  event  of  failure 
of  issue,  be  alienated  so  that  it  should  never  come  to  the  protestant  line.  But,  when 
the  rights  of  the  infant  tenant-in-[176]  tail  were  strongly  urged,  and  Mr.  Peere 
Williams  suggested  that  the  reservation  of  the  right  of  alienation  might  be  made  an 
inducement  to  bring  up  the  heir  as  a  protestant,  the  bishop  was  probably  not  unwilling 
to  solve  the  difficulty,  by  getting  a  condition  annexed,  which  he  knew  would  never 
be  satisfied.  All  this,  it  is  true,  is,  more  or  less,  matter  of  surmise  and  speculation  ; 
but  it  is  plain  that  it  was  with  reference  specially  to  this  infant  that  this  proviso  was 
introduced.  I  cannot,  therefore,  looking  at  the  history  of  the  case,  any  more  than 
I  can,  looking  at  what  was  then  the  state  of  the  general  law,  come  to  the  conclusion 
that  the  restraint  on  alienation  in  this  estate-act  was  introduced  for  the  purpose  of 
making  the  act,  reference  being  had  to  the  prior  enabling  clause,  conformable  to  the 
general  law  relating  to  Catholics. 

But  there  is  a  further  consideration  which  appears  to  me  conclusive  on  this  point. 
Although  I  agree  that  the  proviso  was  introduced  to  meet  the  case  of  Catholics,  because 
the  party  whose  i-ight  of  alienation  it  was  the  object  to  take  away  happened  to  be 
a  Catholic,  yet  the  provision  as  it  stands  is  general,  without  any  distinction  of  Catholic 
and  protestant.  Though  framed  on  the  model  of  the  -Ith  section  of  the  11  &  12 
W.  3,  it  contains  no  reference  to  education  in  or  profession  of  the  popish  religion,  such 
as  occurs  in  the  act  of  William.  The  section  begins  with  a  general  prohibition  of 
alienation,  but  then  goes  on  to  provide  that  any  parties  who  will  take  certain  oaths 
and  make  a  certain  declaration  shall  be  relieved  from  the  disability.  Suppose  that 
any  one  of  these  Catholic  tenants  had  been  converted  to  protestantism,  and  had  brought 
up  his  son  a  protestant,  can  it  be  denied,  that,  if  such  protestant,  on  attaining  the  age 
of  eighteen,  had  taken  the  oaths  and  made  the  declaration,  he  would  have  been  able 
to  aliene  !  But,  if  the  proviso  would  have  been  available  [177]  to  protestant  as  well 
as  to  Catholic,  it  cannot  have  been  introduced  as  part  of  the  general  law  directed  solely 
against  Catholics. 

But,  if  the  case  does  not  come  within  the  general  law,  the  10  G.  4,  c.  7,  can  have 
no  opeiation  upon  it.  If  either  it  formed  no  part  of  the  general  law  that  Catholics 
should  not  alienate,  or  if  it  be  clear,  looking  at  the  history  of  this  legislation,  that  this 
proviso  was  not  introduced  as  part  of  the  general  law,  but  was  a  condition  imposed 
by  way  of  special  legislation  in  this  particular  case,  then  it  seems  to  me  plain  that 
the  10  G.  4,  c.  7,  cannot  affect  the  question  :  for,  I  take  it  to  be  quite  clear  that 
all  that  the  10  G.  4,  was  intended  to  effect,  when  it  i-epealed  the  acts  which  required 
certain  oaths  and  declarations  as  the  condition  of  the  exercise  of  civil  rights,  and  pro- 
vided that  no  oaths  should  be  refjuired  of  Catholics  to  enable  them  to  hold  property, 
other  than  were  required  from  the  rest  of  the  King's  subjects,  was  to  I'emove  dis- 
abilities imposed  by  the  general  law.  It  never  was  intended  to  have,  and  cannot 
be  held  to  ha\'e,  the  etlect  of  getting  rid  of  that  which  was  a  special  pro\'ision  in 
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a  settlement.  There  can  be  no  difteience  in  this  respect  between  a  settlement  by 
a  private  act  and  an  ordinary  settlement  by  deed.  Now,  suppose  a  man  had  settled 
or  devised  his  estates  upon  certain  limitations,  but  had  made  it  a  condition  precedent 
to  the  taking  of  the  estates,  that  any  person  who  was  to  take  should  profess  the 
protestant  faith,  and  evidence  that  faith  by  certain  specified  acts  and  observances ; 
I  apjjiehend  it  to  be  perfectly  clear  that  a  general  enactment  remo\ing  disabilities 
created  by  the  general  law  of  the  land  never  could  be  taken  to  apply  to  a  disability 
thus  specially  created  by  will  or  settlement.  A  condition  annexed  to  the  enjoyment 
of  an  estate  cannot  he  aflected  by  an  act  of  the  legislature,  urjless  the  legislation  is 
directed  to  the  [178]  condition  thus  specially  created,  and  not  merely  to  disabilities 
created  by  the  general  law.  A  man  has  a  I'ight  to  aniie.v,  by  what  1  may  call  his 
private  enactment,  the  terms  and  conditions  upon  which  that  which  it  is  of  his  own 
fi'ce  w-ill  to  grant  or  withhold  shall  lie  taken  :  and  you  cannot  get  rid  of  such  con- 
ditions, unless  by  legislative  enactment  specially  directed  to  the  particular  case,  or  some 
particular  class  of  cases  to  which  it  belongs.  Considering,  therefore,  the  8th  section 
of  this  pii\ate  estate-act  as  a  matter  of  special,  and  not  of  public  legislation,  I  am 
clearly  of  opinion  that  its  effect  cannot  be  got  rid  of  by  that  which  was  applicable  only 
to  the  disability  imposed  on  Catholics  by  the  general  law. 

It  is  urged,  however,  as  an  argument  in  favour  of  the  defendants,  that,  by  the  effect 
of  the  10  G.  4,  c.  7,  the  performance  of  the  condition  has  become  impossible.  Assuming 
this  for  a  moment,  it  seems  to  me  to  follow,  as  a  neces.sary  consequcTice  in  point  of 
law,  that  alienation  has  become  impossible.  There  is  here  a  condition  precedent  upon 
alienation,  and  it  is  elementary  knowledge  tiiat  a  condition  precedent  is  a  thing  which 
cannot  be  got  over.  The  law  is  stated  by  Blackstone  in  his  usual  lucid  manner.  He 
says,  "E.vpress  conditions,  if  the\'  be  impossible  at  the  time  of  their  creatioti,  or  after- 
wards become  impossible  hy  the  act  of  God  or  by  the  act  of  the  grantor  himself,  or 
if  they  be  contrary  to  law,  or  repugnant  to  the  nature  of  the  estate,  are  void.  In  any 
of  which  cases,  if  they  be  conditions  subsequent,  that  is,  to  be  perfoimed  after  the 
estate  is  vested,  the  estate  shall  become  absolute  in  the  tenant.  As,  if  a  grant  be  made 
to  a  man  in  fee-simple,  on  condition,  that,  unless  he  goes  to  Rome  in  twenty-four 
hours,  or  unless  he  mai'ries  with  Jane  S.  by  such  a  day  (within  which  time  the  woman 
dies,  or  the  grantor  marries  her  himself) ;  or  unless  he  kills  [179J  another ;  or  in  case 
he  aliens  in  fee  ;  that  then  and  in  any  of  such  cases  the  estate  shall  be  vacated  and 
determined  :  here,  the  condition  is  void,  and  the  estate  made  absolute  in  the  fcotl'ee. 
For,  he  has  by  the  grant  the  estate  vested  in  him,  which  shall  not  bo  defeated  after- 
wards by  a  condition  either  impossible,  illegal,  or  repugnant.  But,  if  the  condition 
be  precedent,  or  to  be  performed  before  the  estate  vests  ;  as  a  grant  to  a  man,  if  he 
kills  another,  or  goes  to  Rome  in  a  day,  he  shall  have  an  estate  in  fee  ;  here,  the  void 
condition  being  piecedcnt,  the  estate  which  depends  thereon  is  also  void,  and  the 
grantee  shall  take  nothing  by  the  grant ;  for,  ho  has  no  e.stiite  until  the  condition  be 
performed."  In  the  recent  case  of  Egciimi  v.  Thr,  Earl  of  Hroiimlow,  4  House  of  Lords 
Cases,  1,  120,  Mr.  iiaron  Farke  fully  confirms  this  doctrine.  Speaking  of  a  condition, 
he  says,  "Supposing  it  to  be  illegal,  if  it  be  a  contingency  or  condition  ])recedent,  and 
the  event  does  not  hap|)en,  or  if  it  be  impossible,  and  therefore  cainiot  happen,  the 
party  never  obtains  the  estate  :  if  it  bo  a  condition  subse(|uent,  he  Tiever  loses  what 
he  has  got."     This  I  take  to  be  the  true  rule  of  law  upon  this  subject. 

Now,  hei'c  we  have  an  estate-tail  from  which  the  incident  of  alienability  is  taken 
away  by  positive  enactment,  but  to  which  alienability  may  be  restored  upon  the 
])erformance  of  a  condition  precedent.  If  the  performance  of  the  condition  precedent 
is  prevented,  no  matter  how,  and  the  condition  docs  not  take  effect,  that  which  was 
conditioned  upon  it  cannot  possibly  take  effect  eithei'.  It  cannot,  therefore,  avail  the 
defendants  to  say  that  the  condition  h;is  become  impossible.  Hut  I  think  it  would 
be  going  a  great  way  to  say  that  it  had  become  impo.ssible.  Though  by  the  general 
law  it  had  been  rendered  wholly  nimecessary  that  any  oath  should  be  taken  or  any 
declaration  be  [180]  niade  by  Catholics  as  a  condition  either  of  taking  estates  or  of 
aliein'ng  them,  all  that  was  done  was  to  dispense  with  oaths  and  declarations  ;  there 
was  nothing  to  make  them  illegal.  If  taking  the  esUite  was  conflitioncd  upon  t.iking 
these  oaths,  and  making  this  declaration,  1  do  not  see  anylhing  to  ])r(ihiliit  a  parly 
from  taking  the  oaths  .and  making  tlie  decl;iration  in  order  to  entitle  himself  Id  alienate 
liy  the  performance  of  the  condition.      tJut,  however  this  may  l)e,  if  irupossil)ility  of 
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performance  of  the  condition  has  supervened,  it  seems  to  me  that  in  point  of  law  the 
power  to  alienate  is  gone. 

It  was,  however,  perhaps  unnecessary  to  advert  to  this  head  of  argument;  for,  if 
the  case  does  not  fall  under  the  general  law,  and  the  8th  section  of  the  6  G.  1  is  not 
aflfected  by  the  1 0  G.  4,  c.  7,  the  case  of  the  defendants  falls  entirely  to  the  ground. 
For,  subsequently  to  the  passing  of  the  10  G.  4,  c.  7,  a  private  estate-act  of  the  6  &  7 
Vict.  c.  28,  was  obtained  by  John  the  sixteenth  Earl,  the  then  tenant-in-tail  in  posses- 
sion of  the  estates,  wherebj'  the  proviso  of  the  8th  section  of  the  6  G.  1,  c.  "29,  which 
qualities  what  would  otherwise  be  an  absolute  restraint  on  alienation,  was  in  terms 
repealed.  I  quite  go  along  with  the  argument  of  the  learned  counsel  for  the  defen- 
dants, that,  if  the  effect  of  the  10  G.  4,  c.  7,  had  been  to  get  rid  altogether  of  the 
restraint  on  alienation  imposed  by  section  8  of  the  6  G.  1,  c.  'I'd,  the  mere  enactment  of 
a  private  estate-act  professing  to  repeal  a  portion  of  that  clause,  upon  a  mistaken 
assumption  that  the  whole  continued  to  be  the  law,  would  not  have  the  effect  of 
restoring  so  much  of  the  clause  as  it  professed  to  leave  untouched.  I  quite  concur 
in  the  argument  that  a  mistake  as  to  the  state  of  the  law  on  the  part  of  the  legislature 
in  a  private  act  of  parliament, — nay,  I  may  say,  upon  the  authority  of  the  case  to 
which  Mr.  [181]  Grant,  as  Amicus  Curiie,  was  good  enough  to  direct  our  attention 
yesterday,*  even  in  a  public  act, — and  legislation  founded  on  such  mistake,  would  not 
have  the  effect  of  making  that  the  law  which  the  legislature  had  erroneouslj'  assumed 
to  be  so.  If,  therefore,  the  8th  section  and  the  restraint  imposed  by  it  had  been 
removed  liy  the  general  legislation  of  the  10  G.  4,  I  agree  that  the  clause  of  the 
private  act  of  the  6  &  7  Vict,  would  not  have  the  effect  of  renewing  the  disability. 
But,  if  I  am  right  in  the  conclusion  at  which  I  have  arrived  on  the  grounds  I  have 
explained,  and  the  8th  section  of  the  6  G.  1  was  not  affected  by  the  10  G.  4,  then, 
the  private  estate-act  of  the  6  &  7  Vict,  having  repealed  the  qualifying  part  of  the 
clause,  and  having  left  the  positive  enactment  against  alienation  unqualified  and 
without  any  modification,  the  power  to  alienate  upon  the  performance  of  the  specified 
condition  is  at  an  end,  and  the  possibility  of  alienation  under  any  circumstances  what- 
ever is  for  e^'er  done  away  with. 

It  seems  to  me,  therefore,  upon  the.se  grounds,  that  we  must  decide  in  favour  of 
the  plaintiff,  and  discharge  this  rule  :  and  I  have  the  less  reluctance  in  doing  .so,  because 
I  feel  satisfied  that  this  decision  is  in  conformity  with  the  justice  and  equity  of  the 
case.  I  will  not  say  that  there  was  a  family  compact,  if  that  expression  is  objected 
to :  but  I  think  it  clear,  upon  all  the  facts,  that  there  was  a  parliamentary  compact  in 
this  case.  The  Catholic  tenants,  whether  for  life  or  in  tail,  under  the  settlement  of 
1700,  found  themselves  in  a  position  in  which  the  enjoyment  of  their  estates  might  at 
any  moment  be  invaded  and  interfered  with  by  the  protestant  next  of  kin.  They 
desired  to  enjoy  immunity  from  this  unhappy  state  of  things  At  that  time  of  day, 
when  men  had  not  learned  the  great  and  salutary  lesson  that  they  may  worship  the 
same  God  side  by  side  according  to  their  respective  faiths  [182]  and  forms  of  worship, 
in  amity  and  peace,  people  did  not  foresee  that  a  time  would  come  when  these  penal 
laws, — which  the  animosity  of  religious  warfare,  and  the  struggle,  as  it  were,  of  life 
and  death,  for  the  existence  of  the  one  religion  or  the  other,  if  they  did  not  render 
necessary,  at  all  events  excused, — would  in  process  of  time  become  unnecessary,  and 
would  be  repealed.  At  that  time,  when  every  one  looked  forward  to  the  continuance 
of  those  laws,  it  was  a  matter  of  the  greatest  possible  moment  and  importance  to  these 
Roman  Catholic  proprietors  to  receive  protection  and  immunity  against  the  operation 
of  the  then-existing  law,  which  disabled  them  from  enjoying  their  estates.  They 
obtained  that  protection  through  the  intervention  and  influence  of  one  who  was 
interested  in  a  particular  settlement  of  these  estates :  they  obtained  it  through  the 
special  legislation  of  parliament  at  his  instance  and  procurement.  They  obtained  it, 
however,  as  I  read  the  act  of  parliament,  on  the  condition  that  the  estates  should  be 
inalienable,  except  on  a  contingency  at  that  time  most  improbable,  viz.  the  conversion 
at  an  early  age  of  the  successors  of  those  to  whom  the  estates  stood  limited  from  the 
Catholic  to  the  protestant  faith.  Under  this  private  and  special  legislation,  the  Roman 
Catholic  proprietors  enjoyed  these  estates  during  a  long  series  of  years,  when,  but  for 
it,  their  enjoyment  and  possession  might  at  any  moment  have  interfered  with  it  in  a 
manner  most  prejudicial  and  disastrous  to  themselves. 

*  Ex  parte  Lloyd,  1  Sim.  X.  R.  248. 
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I  cannot  regret,  then,  that  the  conclusion  which  I  arrive  at,  and  which  I  trust  I 
have  arrived  at  independently  of  any  othei-  considerations  than  those  which,  sitting 
here  to  interpret  the  law,  are  the  only  ones  which  should  influence  my  mind,  should 
carry  with  it  the  consequence  that  those  who  have  had  the  [183]  l)cnefit  shall  pay  the 
price,  that  those  who  have  had  the  uninterrupted  enjoyment  of  these  estates  shall 
abide  by  the  condition  on  which  that  enjoyment  was  secured  to  them. 

WiLLiASi.S,  J.     I  am  also  of  opinion  that  this  rule  ought  to  be  discharged. 

I  entirely  agree  with  my  Lord,  that,  notwithstanding  the  great  importance  of  this 
cause  to  the  parties  concerned,  notwithstanding  the  extraordinary  extent  of  time  and 
the  extraordinary  amount  of  ability  and  industry  which  have  been  bestowed  upon  the 
argument,  yet,  as  in  the  result  we  feel  no  doubt  whatever  in  our  minds,  we  ought  to 
take  the  usual  course  of  forthwith  pronouncing  our  judgment  upon  the  questions 
submitted  to  us. 

Now,  the  first  objection  that  has  been  raised  in  this  case  to  the  title  of  the  plaintiff 
i.s,  that  Earl  Bertram  was  not  within  the  8th  section  of  the  6  G.  I,  c.  29,  because  he 
was  tenant-in-tail  under  the  settlement  of  1700,  or  under  that  settlement  and  will  of 
the  Duke,  and  not  under  the  statute  or  the  settlement  of  1718.  I  am  of  opinion  that 
he  was  tenant-in-tail  under  the  statute.  It  appears  to  me  quite  plain  that  the  legislature 
meant  to  deal  with  the  whole  estate,  and  to  enact,  that,  for  the  future,  it  should  for 
ever  be  enjoyed  according  to  and  under  the  limitations  defined,  and  subject  to  the 
restrictions  and  qualifications  prescribed,  by  the  act,  in  confoi'mity  with  the  settlement 
of  1718.  The  legislature  had  surely  the  power  to  enact  this  by  a  private  act  just  as 
much  as  by  a  public  act,  if  they  really  intended  so  to  do :  and,  that  they  did  so  intend, 
is  to  my  mind  quite  manifest,  both  fr-om  the  language  of  the  statute  and  from  the 
nature  of  the  enactments.  The  1st  section  not  only  enables  the  persons  to  whom  the 
estates  were  limited  by  the  settlement  of  1718,  to  [184]  take,  hold,  and  enjoy  them 
accorditigly,  any  law  or  statute  to  the  contrary  notwithstanding ;  but  it  proceeds  to 
enact  that  thej'  shall  and  may  hiive  and  hold  the  .said  manors,  lands,  &c.  ;  and  then 
the  12th  section  declares  and  enacts  that  the  estates  comprised  in  the  settlement  of 
1700  and  in  the  Duke's  will,  and  no  other,  are  intended  to  be  "entailed  and  settlcfl 
by  virtue  of  the  present  act."  And,  as  it  is  assumed  by  the  counsel  on  both  sides, 
that  one  of  the  main  purposes  of  the  act  was  to  protect  the  estates  from  the  penal 
consequences  of  the  statutes  against  papists,  I  cannot  see  how  that  object  could  be 
carried  into  effect  by  its  enactments,  unless  the  papist  takers  under  the  successive 
limitations  were  to  be  regarded  as  holding  under  the  act,  and  not  under  the  settle- 
ment The  1 1th  section,  respecting  Broadstonc  Farm,  i.s  certiiinly  a  strong  illustration 
of  the  intention  ;  for,  as  to  that  portion  of  the  estates  to  be  dealt  with,  it  is  conceded 
by  the  counsel  for  the  defendants  that  the  course  of  limitations  is  at  variance  with  that 
which  the  settlement  would  create. 

I  will  next  deal  with  the  point  raised  by  the  defendants,  that  Earl  (1111)011  had 
been  a  member  of  a  Jesuit  College,  and  subject  on  that  account  to  certain  statutory 
disabilities,  including  an  incapacity  to  take  or  to  transmit  the  reversion,  or  to  make 
a  valid  conveyance  or  .settlement  of  it, — the  reversion  ex))ectant,  I  mean,  on  the  failure 
of  the  limitations  under  which  an  estate-tail  became  vested  in  Earl  Bertram.  It  was, 
therefore,  argued  that  the  estates  subsequently  acquired,  limited  by  the  statute,  were 
not  effectually  limited,  and  thus  the  plaintiff's  title  failed. 

Now,  as  to  this,  I  take  the  law  to  be  clear,  that  the  legislature  have  the  power  to 
bind  l)y  a  private  act  just  as  completely  atid  stringently  as  by  a  public  act,  all  those 
estates  and  persons  whom  it  plainly  intends  to  [185]  bind.  And,  looking  to  the  various 
provisions  of  the  act,  I  thitik  it  clear  that  it  did  intend  to  bind  all  persons  mentioned 
in  the  recital,  and  all  estates  which  were  oi'  could  bo  vested  in  them,  or  which  had 
arisen  or  could  arise  by  reason  of  the  recited  limitations,  including,  therefore,  the  l'^ai-1 
Gilbert,  and  all  the  estates  vested  or  derived  or  deri\able  through  all  the  recited 
limitations  to  him,  and  subject  to  all  those  interests  in  the  successive  limitations  created 
by  the  act.  It  was  assumed  by  some  of  the  learned  counsel  that  the  act  would  fail  to 
effect  this,  if,  by  rea.son  of  Earl  Gilbert's  disability,  there  was  some  one  entitled  to  the 
estate  who  was  not  before  the  legislature  when  the  act  was  in  progress  through  parlia- 
ment. But  there  is  no  foundation  whatever  for  this  assumption  ;  and  Lord  t'ampbell 
has  with  great  accuracy  laid  down  the  law  in  the  passage  in  T/w  J'Jiliiilinn/li  liailmii/ 
Companij  v.    IFaudiopc,  8  Clark  &  F.  72:5,  which  has  been  cite<l  by  my   Lord  Chief 
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Justice ;  and  it  will  be  found  that  Lord  Cottenham  and  Lord  Brougham  in  that  case 
expressed  their  views  in  substance  to  the  same  effect. 

Now,  it  becomes  unnecessary,  in  this  view  of  the  case,  to  consider  whether  there 
is  any  legal  evidence  of  Earl  Gilbert's  incapacity,  or  to  enter  into  a  discussion  as  to  the 
consequences  of  that  incapacity,  supposing  it  to  have  existed. 

There  remains,  then,  to  consider  whether  the  8th  section  of  this  statute  of  the 
6  G.  1  has  been  repealed  by  the  acts  passed  for  the  relief  of  Roman  Catholics.  Li 
support  of  this  proposition,  the  great  contention  has  been,  that  the  restraint  against 
alienation  which  was  imposed  by  the  8th  section  of  the  act,  applies  onlv  to  persons 
who  should  happen  to  be  Roman  Catholics.  But  I  am  of  opinion  there  is  no  foundation 
for  this  argument.  The  section  is  geneial  in  its  terms  of  prohibition,  and,  if  read  in 
its  ordinary  and  natural  sense,  [186]  it  applies  to  protestants  as  well  as  to  papists  ; 
and  it  appears  to  me  that  the  general  design  and  intent  of  the  act  requires  that  it 
should  so  apply. 

The  act  is  intituled  "An  Act  for  annexing  the  late  Duke  of  Shrewsbury's  estates 
to  the  earldom  of  Shrewsbury,  and  confirming  Earl  Gilbert's  settlement  in  order  thereto, 
and  for  other  purposes  therein  mentioned."  Now,  without  going  into  the  question 
how  far  it  is  right  to  refer  to  the  title  of  an  act  in  aid  of  its  construction,  I  would  only 
say  that  in  this  instance  the  title  appears  to  me  to  be  an  exact  description  of  the 
intentions  of  the  statute,  apparent  on  the  face  of  its  enactments  themselves.  Without 
at  all  referring  to  the  minutes  of  the  proceedings  before  the  committee  of  the  House 
of  Lords,  it  does  .seem  to  me  quite  impossible  to  read  the  recitals  of  the  act,  the  recital 
of  the  Duke's  settlement,  the  lecital  of  the  marriage-settlement  of  George  Talbot,  and 
the  agreement  contained  therein,  and  the  recital  of  the  wish  of  Earl  Gilbert  that  the 
estate  should  be  annexed  and  go  along  with  the  earldom,  for  the  better  and  more 
honorable  support  of  the  dignity, — witli  the  acknowledged  fact  that  those  who  were 
entitled  under  the  limitations  of  the  two  settlements  were  papists,  and  on  that  account 
disabled  from  enjoying  the  estates, — without  coming  to  the  conclusion  that  two  great 
objects  wei-e  intended  to  be  attained  by  the  act, — the  one,  that  persons  to  whom  the 
estates  were  successively  limited  under  Earl  Gilbert's  settlement  should,  though  they 
were  papists,  enjoy  the  same,  any  statute  to  the  contraiy  notwithstanding, — and  the 
other,  that  the  estates  should  be  aiuiexed  to  the  earldom. 

The  annexation  could  only  be  effected  by  limiting  the  estates  to  the  same  persons 
to  whom  the  earldom  was  limited,  viz.  the  issue  male  of  the  body  of  the  first  earl. 
It  is  true  that  the  act  in  one  respect  abandons  [187]  this  principle  ;  for,  until  the 
death  and  failure  of  the  issue  of  Earl  Gilbert,  the  estate  certainly  would  not  go  with 
the  earldom.  But  this  was  necessary,  in  order  to  fulfil  the  other  object  of  the  act, — 
I  mean  the  confirmation  of  Earl  Gilbert's  settlement,  which  he  had  entered  into  with 
an  express  desire  to  pay  due  observance  to  the  intentions  expressed  in  the  settlement 
and  will  of  the  duke,  by  which  he.  Earl  Gilbert,  had  been  passed  over.  And  it  is 
obvious  that  the  principle  of  the  act  was  in  eflect  very  slightly  departed  from  ;  because, 
if  he  were  a  Romish  priest,  his  having  been  thus  passed  over  by  the  duke,  and  his 
own  declaration  of  his  resolution  not  to  marry  (announced  in  the  settlement  which  he 
made  on  the  occasion  of  the  marriage  of  his  brother,  induced  by  his  own  persuasion), 
IS  fully  explained,  and  the  formal  limitation  of  the  estate,  which  it  was  thought  right 
to  introduce, — to  him  and  his  first  and  other  sons  in  tail, — after  limitations  to  those 
persons  whom  the  Duke  had  preferred  to  Earl  Gilbert,  was  in  fact  nothing  more  than 
a  limitation  to  him  for  his  life. 

But  another  thing  was  requisite  in  order  to  make  the  amiexation  to  the  earldom 
efl'ectual,  viz.  that  the  successive  tenants-in-tail  should  not  have  the  power  to  alien. 

It  would  be  idle  and  illusory  to  call  it  an  annexation  to  the  earldom  if  it  were  in 
the  power  of  any  one  of  those  tenants-in-tail  to  defeat  the  annexation  at  his  pleasure ; 
and  it  was  requisite  that  such  a  restraint  should  be  imposed  on  the  tenaut-in-tail  in 
possession,  whether  he  were  Roman  Catholic  or  whether  he  were  protestaut.  It 
seems  to  me  plain,  that,  if,  by  the  early  death  of  George  and  John  Talbot  and  of  Earl 
Gilbert  without  issue,  the  bishop,  under  the  limitations  of  the  statute,  had  come  into 
possession  of  these  estates,  the  statute  clearly  meant  that  he  should  not  have  the 
power  of  alienating. 

[188]  Thei'efore,  the  argument  which  has  been  so  much  pressed  on  us,  that  the 
di.sal)ility  could  only  have  been  intended  to  apply  to  those  upon  whom  the  capacity 
to  enjoy  had  been  conferred  1)\'  the  early  part  of  the  act,  seems  to  me  to  fail  altogether. 
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But  then  it  was  argued  that  there  prevailed,  at  the  time  the  act  passed,  the 
doctrine  that  a  papist  could  not  alien,  and  that  this  8th  clause  was  merely  a  re-enact- 
ment of  that  restraint  upon  papists. 

No  doubt,  the  enactment  with  regard  to  a  papist  purchasing  was  of  necessity  an 
enactment  of  incapacity  to  alien  the  estate  which  he  could  not  take,  because  what  was 
never  vested  in  him  could  not  pass  out  of  him.  But,  beyond  this,  I  think  there  is  no 
authority  whatever  to  shew  that  there  was  any  restraint  upon  papists  to  alien  those 
lands  which  had  vested  in  them,  by  reason  of  their  having  been  purchased  before  the 
statute  of  ^Villiam  3,  or  by  reason  of  their  having  devolved  on  them  by  any  means  after 
that  statute  had  come  into  operation. 

Then,  it  was  further  argued  that  the  proviso  in  the  t>th  section  shews  that  the 
whole  of  the  enactment  was  directed  against  papists  only,  because  it  was  said  that  the 
proviso  corresponds  exactly  with  the  enactment  as  to  conformity  in  the  statute  of 
William  3.  It  was  argued  that  the  object  of  the  statute  of  George  was,  as  to  these 
estates,  to  put  papists,  as  far  as  respected  their  power  of  aliening,  on  the  same  footing 
on  which  they  were  put  as  to  the  enjoyment  of  lands  generally  l)y  the  statute  of 
William  3. 

But,  in  the  first  place,  it  must  be  observed  that  the  8th  section  wholly  omits  that 
mention  of  the  popish  religion  which  is  to  be  found  in  the  statute  of  William  3.  It 
may  be  further  observed,  that  the  enabling  clause  does  not  correspond.  By  the 
earlier  statute,  an  infant  may  retrieve  his  capacity  by  conforming  at  any  [189]  period 
during  his  life ;  whereas,  in  the  statute  of  George,  if  he  does  not  take  the  steps 
prescribed  before  he  is  eighteen  and  a  half,  he  has  lost  the  power  of  aliening  irretriev- 
ably. But  then,  it  was  asked.  Why  was  the  pi'oviso  introduced  at  all,  unless  the 
clause  itself  was  applicable  to  papists  !  Why  should  the  taking  of  steps  which  amount 
to  conformity  in  a  papist,  give  them  a  right  to  alien,  unless  the  restraint  on  alienation 
was  meant  to  be  applied  to  non-conforming  papists,  and  non-conforming  papists  only  t 
I  think  it  is  not  at  all  difficult  to  imagine  that  the  legislature  were  aware,  that, 
probably  for  some  generations,  the  heads  of  the  Talbot  Family  would  be  papists,  and 
might  think  it  right,  in  order  to  induce  their  conversion  from  popery  to  protestantism, 
to  confer  a  relief  from  the  restraint  of  alienation  on  any  one  entitled  to  the  earldom, 
who  should,  before  he  attained  eighteen  years  and  .six  months,  and  before,  as  Lord 
King  expressed  it  in  Hill  v.  Filkin,  10  Mod.  -530,  "he  had  fixed  and  riveted  in  his 
mind  his  rehgious  principles,"  abjui-e  what  the  legislature  then  regarded  as  errors  most 
pernicious  to  the  sUite  and  to  the  nation.  This  could  only  be  done  with  propriety  by 
giving  a  general  relief  from  restraint  to  all  tenants-in-tail  who,  within  the  age  specified 
should  conform  to  the  pr'escribcd  course.  The  legislature  might  well  resolve  to 
sacrifice  so  far  the  intent  of  the  annexation  of  the  estates  to  the  dignity,  for  the  sake 
of  holiling  out  an  inducement  which  might  produce  so  important  a  result  as  reclaiming 
this  great  house  from  popery.  On  this  point,  1  will  only  add,  that  there  appears  no 
little  difficulty  in  suggesting  the  terms  which,  as  it  was  contended,  ought  to  be 
considered  by  implication  as  inserted  at  the  commencement  of  the  8th  section  of  the 
statute  of  George,  so  as  to  make  it  conform  to  the  statute  of  William.  According  to 
the  main  argument,  the  8th  section  [190]  ought  to  be  read  as  if  it  were  thereby 
enacted  that  neither  the  first  nor  any  other  son  of  the  body,  iVc.,  nor  any  person  to 
whom  any  estiito  of  inheritance  shall  come,  shall  alien,  if  he  be  a  pa])ist  or  a  person 
professing  the  popish  religion  ;  but,  in  the  4th  section  of  the  statute  of  William,  the 
enactment  is  extended  to  any  jierson  educated  in  the  Roman  Catholic  religion,  or 
professing  the  .same. 

As  to  the  argument  brought  before  us,  that  the  .saving  clause  of  the  G  («.  1  does 
not  except  the  Bishop  of  Salisbury  or  his  family,  but  only  those  who  were  known  to 
be  papists,  and  that,  therefore,  it  nught  to  be  inferred  that  the  8th  section  was  not 
meant  to  bind  protestants,  and  only  intended  to  Ijind  papists  ;  I  will  obseive  that  it 
would  have  been  idle  to  except  the  bishop  and  tho.se  claiming  through  him  from  the 
saving  elau.se,  because  they  plainly  took  nothing  in  the  estate  but  what  was  given 
them  by  the  act  itself. 

For  these  reasons,  I  am  of  ()])ini()n  that  the  I'cstraint  of  alicn.ition  contained  in  the 
8th  section  is  a  restiaint  l)inding  upon  .dl  the  successive  owners  of  estates  of  inherit- 
ance, and  not  peculiarly  those  tenanls-in-tail  of  the  estate  who  should  happen  to  bo 
Roman  Catholics  ;  and  thai,  eonseijuently,  the  rcsti'aint  was  in  no  way  alleeled  by  the 
acts  which  were  passed  for  their  relief. 
C.  P  xi.\.— l-l* 
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It  is  uuiiecessary,  therefore,  to  consider  what  would  have  been  the  state  of  the 
case,  if,  according  to  the  true  construction  of  the  act,  the  alienation  had  become 
restricted  to  the  case  of  papists  only. 

But  I  think,  that,  even  if  that  were  so,  the  defendants  would  find  great  difKculty 
in  answ'ering  the  argument  that  the  relief  acts  were  only  intended  to  remove  the 
restraints  to  which  Eoman  Catholics  generally  were  subjected  bv  the  existing  law,  and 
not  the  restraints  imposed  on  individual  holders  of  estates,  under  special  and  peculiar 
statutes,  as  the  conditions  upou  \vhich  the  estates  are  to  be  holden. 

[191]  For  these  reasons,  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

1  think  it  is  a  very  clear  case.  If  I  am  wrong,  at  all  events,  I  have  the  consolation 
of  knowing  that  I  take  the  same  view  as  was  most  deliberately  taken  by  Earl  John 
and  his  legal  advisers,  and  all  who  had  to  consider  and  approve  and  sanction  the 
statute  of  the  6  &  7  Vict.  c.  28. 

WiLLES,  J.  I  am  of  the  same  opinion,  on  both  points.  The  first  question  is, 
whether  the  estate  limited  to  these  persons  being  heirs  male  of  the  first  earl  upon 
whom  the  title  might  devolve,  was  a  valid  estate  when  created.  It  is  admitted,  for 
the  purpose  of  this  case,  that  the  present  Earl  of  Shrewsbury  answers  that  description  ; 
and  the  only  question,  therefore,  is,  whether  the  6  G.  1,  c.  29,  the  private  act  so  often 
leferred  to,  did  efl'ectuallj-  create  that  estate.  No  doubt,  for  the  purpose  of  an  ordinary 
conveyance  containing  a  similar  limitation,  in  order  to  make  it  valid,  it  would  have 
been  necessary  that  Earl  Gilbert,  in  whom,  unless  he  was  disabled  by  the  efl'ect  of  the 
1  .lac.  1,  c.  4,  and  the  11  &  12  W.  3,  the  reversion  in  fee  was  vested  at  the  time, 
should  join  in  such  conveyance,  and  that  the  remainder  so  limited  should  be  carved 
out  of  the  reversion  in  fee  then  existing  in  him ;  and,  accordingly,  the  objection  taken 
to  the  operation  and  efiect  of  the  private  act,  is,  that,  by  reason  of  the  position  of  Earl 
Gilbert,  he  being  a  Jesuit,  educated  abroad,  and  within  the  operation  of  the  1  Jac.  1, 
c.  4,  or  by  the  operation  of  the  11  &  12  W.  3,  he  being  a  Roman  Catholic, — or  by 
the  operation  of  certain  other  stiitutes  which  have  been  leferred  to,  not  affecting 
merely  persons  so  educated  abroad  or  professing  the  Roman  Catholic  religion  or 
educated  therein,  or  being  Roman  Catholics,  although  not  professing  it,  if  any  such 
persons  there  [192]  were,  but  directed  against  persons  so  situated  who  brought 
themselves  in  to  a  state  of  recusancy  by  \irtue  of  the  provisions  in  those  other 
statutes, — (it  was  argued  that  by  the  effect  of  some  one  or  more  of  those  statutes), 
the  estate  which  otherwise  would  have  been  vested  in  Earl  Gilbert  was  foifeited,  or 
was,  for  the  purpose  of  conveyance  by  him,  a  nullity.  That  was  the  objection  taken 
to  the  sufficiency  of  the  limitation  under  which  the  plaintiff  chiims.  It  appears  to  me 
that  the  objection  fails  ;  and  I  shall  first  of  all  exclude  from  consideration,  by  one 
observation,  all  those  statutes  under  which  it  may  be  supposed  that  a  case  of  forfeiture 
to  the  Crown  accrued.  That  observ  ation  is  this  : — We  are  dealing  with  a  case  in 
which  no  proceedings  were  taken  by  the  Crown  to  take  advantage  of  any  forfeiture, 
— a  case  in  which  neither  the  Crown  nor  any  other  person  has  set  up  these  statutes 
adversely,  but  in  which  they  are  set  up  for  the  purpose  of  shewing  simply  that  the 
estate  was  not  in  Earl  Gilbert  at  the  time.  That  excludes  altogether  all  cases  of 
forfeiture.  It  is  familiar  knowledge  that  a  title  cannot  vest  in  the  Crown  except  of 
record  ;  and,  foi-  the  purpose  of  divesting  any  estate  w'hich  may  have  been  forfeited 
by  Earl  Gilbert  under  a  statute  other  than  the  1  Jac.  1,  and  the  11  &  12  W.  3,  it 
would  ha\ e  been  necessary  that  there  should  ha\e  been  an  ofKce  found :  and  there  was 
no  ofKce  found.  The  authorities  on  that  subject  are  referred  to  in  Doe  v.  PrUchard, 
o  B.  &  Ad.  76.5,  in  which  the  effect  of  a  conveyance  bj'  an  attainted  felon  was 
considered,  and  in  which  it  was  held  that  there  might  be  a  recovery  in  ejectment  on 
the  demise  of  a  person  in  that  position,  there  having  been  no  office  found  :  and  an 
expression  in  Coke  upon  Littleton,  which  had  been  misapprehended,  and  explained. 
For  that  reason,  I  confine  my  observations  to  the  effect  of  the  1  Jac.  1,  and  the  11  & 
12  W.  3. 

[193]  In  dealing  with  these  statutes,  I  must  first  observe  that  they  are  repealed, 
in  common  with  all  the  penal  acts  to  which  reference  has  been  made  in  the  course  of 
the  argument,  and  many  others,  by  the  statute  9  &  10  Vict.  c.  56  ;  and  it  is  a  question 
in  my  mind,  whether,  since  the  repeal  of  those  acts,  the  present  question  is  aipable  of 
argument.  I  say  it  is  a  question  in  m^^  mind,  but  I  give  no  opinion  upon  it,  because 
no  doubt  the  learned  counsel  who  have  so  ably  argued  this  case  on  the  part  of  the 
plaintiff',  if  there  were  anything  in  it  which  they  could  have  taken  advantage  of,  would 
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have  urged  it  upon  us.  I  do  not  wish  to  pass  by  the  point,  because  my  mind  is  not 
quite  clear  upon  it.  I  rather  doubt  whether  this  question  can  properly  be  raised  since 
that  repealing  act.  It  is  an  act  which  saves  certjiin  cases  within  which  the  present 
does  not  fall.  However,  I  give  no  opinion  upon  it,  because  the  matter  has  not  been 
argued,  and  I  assume  therefore,  for  this  purpose,  that  the  1  Jac.  1,  c.  4,  and  the  11  & 
12  \V.  3,  are  to  ha\'e  their  full  operation. 

Now,  I  am  satisticd,  with  reference  to  the  construction  of  those  statutes,  to  rest 
upon  the  series  of  authorities  to  which  the  Loi-d  Chief  Justice  has  already  sufficiently 
directed  attention,  beginning  with  Tra/way's  cane,  Hobart,  7;},  upon  the  .'5  Jac.  1,  a  ease 
upon  which  it  may  be  observed  that  the  language  of  the  statute  was  not  the  .same  as 
that  of  the  1  Jac.  1  and  the  11  tfc  12  W.  3,  because,  whilst  the  1  Jac.  1  says  that  a 
person  in  the  position  of  Earl  (Gilbert  shall  not,  so  far  as  regards  himself,  &c.,  inherit, 
the  3  Jac.  1,  says  that  a  person  within  its  provisions  shall  not  take  the  benefit  of  any 
descent.  It  may  be  a  verbal  ditl'erence ;  but  I  am  not  at  all  sure  that  at  the  time 
some  importance  was  not  imputed  to  it.  The  3  Jac.  1,  seems  to  have  been  a  statute 
under  which  the  ne.xt  of  kin  might  have  come  in;  under  the  1  Jac.  i,  a  doubt  might 
arise,  possession  [194]  being  vacant, — there  being  no  person  to  enjoy  the  profits  of 
the  land, — whether  it  was  not  the  Crown  that  was  intended  to  come  in.  If  it  wa.s, 
the  remark  that  I  huve  made,  that  there  was  no  office  found,  would  here  apply,  and 
would  exclude  the  operation  of  the  1  Jac.  1.  But  I  am  rather  disposed,  looking  at 
the  concurrence  of  authorities  upon  the  construction  of  the  1  Jac.  I  and  11  &  12  W.  3, 
to  think,  that,  at  a  later  period,  it  was  supposed  that  the  3  Jac.  1  onl}'  expressed  that 
which  was  intended  by  the  clifVerent  words  of  the  1  Jac.  1,  and  that,  when  the  1  Jac.  1 
says  that  a  person,  as  to  himself  only,  and  not  so  far  as  regards  his  heirs  and  posterity, 
shall  not  inherit,  &o.,  that  that  means  that  he  shall  not  feike  any  benefit  of  the  inherit- 
ance,— that  that  means,  to  use  the  expression  of  Chief  Baron  Comyns  in  the  case  of 
Jones  v.  Meredith,  2  Com.  K.  661,  to  deal  with  the  pernancy  of  profits,  and  not  with  the 
seisin  in  the  land  ;  and,  founding  my  opinion  upon  Trcdways  case,  and  Thornhy  v. 
Fleetwood,  upon  Halc/iffe's  case,  1  Stra.  267,  and  Matleni  v.  Bingloe,  I'eported  in  Comyns, 
370,  and  more  at  large  in  Willes,  575,  and  Jcmes  v.  Meredith,  and  Lord  Kedesdale's 
opinion  in  the  case  referred  to  from  the  2nd  Sohoales  &  Lopoy,  13,  and  upon  the  strong 
expression  of  opinion  thrown  out  b}'  Lord  St.  Leon.irds  in  the  discussion  of  this  case 
in  the  House  of  Lords,  evidently  upon  a  full  consideration  of  the  statutes  in  question, 
I  can  entertain  no  doubt  that  that  is  the  true  construction,  that  the  pernancy  of  the 
profits  only  was  affected,  and  that  the  sei.sin  in  law,  as  distinguished  fi-om  seisin  in  fact, 
— a  distinction  formerly  familiar, — did  descend,  notwithstanding  either  the  statute  of 
1  Jac.  1,  or  the  statute  of  the  II  &  12  \V.  3.  I  would  here  observe,  that  I  think  the 
effect  of  the  act  of  Jac.  1,  and  that  of  the  act  of  W.  3,  was  precisely  similar,  because, 
although  the  act  of  W.  3,  as  has  been  sufhciently  pointed  out  in  the  ai'gument,  [195] 
does,  in  giving  the  enjoyment  of  the  piofits  to  the  protestant  next  of  kin,  and  giving 
the  power  of  bringing  an  action  of  waste,  difl'cr  from  tlie  provisions  in  the  1st  of  Jac.  1, 
thei'c  is  a  proviso  in  the  7th  section  of  the  former  statute  which  appears  to  me  to 
sustain  the  argument  upon  which  it  was  held  that  the  11*12  W.  3  was  intended  to 
interfere  with  the  pernancy  of  jjrijfits  only,  and  not  with  seisin.  That  is  a  proviso, 
that,  if  a  person  falling  within  the  description  of  the  6tli  section, — Ijccause  the  proviso 
does  not  simply  refer  to  persons  to  whose  case  the  7tli  section  is  more  inunediately 
directed,  it  api)lies  to  all  classes  of  persons  dealt  with  l)y  section  6  and  section  7, — 
shall  "after  l)ecome  confoimable  and  obedient  unto  the  laws  and  ordinances  of  the 
Church  of  England,  and  shall  repair  to  the  church,  and  there  remain  and  be  as  is  afore- 
said, and  contiiuie  in  such  conformity  according  to  the  true  intent  and  meaning  of  the 
Siiid  statutes  and  ordinances,  that  in  every  such  case  every  such  person  and  child,  for 
and  duiing  such  time  as  he  or  she  shall  .so  continue  in  such  confoiniity  and  ol)edience, 
shall  be  freed  and  discharged  of  all  and  every  such  disability  and  inca])aeit3'  as  is 
befoie  nicntionc'd."  TluM-efore,  it  is  easier  to  re(^oncile  the  position  of  the  peison  who, 
in  res])ect  of  himself  only,  and  not  in  respect  of  his  heirs  and  posterity,  is  disal)led 
from  taking,  but  who  may  at  any  moment  by  conformity  entitle  himself  to  take  with 
the  established  notions  of  law,  by  .saying  that  he  vv;is  deprived  of  jiernaney  of  ])rofits 
until  he  conformed,  than  by  saying  that  the  inheiitance  was,  as  it  was  contended  l)y 
the  defendants'  counsel,  in  nuliibus,  or  in  gremio  legis,  during  tin?  ])eriod  in  which  ho 
was  not  to  enjoy  the  profits  of  the  land  ;  in  other  words,  tlie  seisin  in  law  descended 
upon  him.     Then,  such  a  person,  I  apprehend,  was  capable  of  aliening;  and  for  this 
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I  refer  to  the  iiuthurities  which  have  been  mentioned.  Specially,  [196]  however,  it 
WHS  said  that  he  was  incapaljle  of  suffering  a  recovery.  Of  course,  it  was  said,  and 
truly,  that,  in  order  to  suffer  a  valid  recovery,  the  person  who  does  so  must  have  the 
immediate  freehold,  or  must  have  the  power  of  giving  it  to  some  other  person  ;  and 
it  was  said  that  the  intervention  of  the  right  either  of  the  Crown  or  of  the  protestaut 
next  of  kin,  whichever  it  might  be,  to  enjoy  the  profits  until  conformity  of  the  person 
in  whom  the  tenancy-in-tail  was  vested,  prevented  him  from  having  such  a  fi-eehold  as 
that  a  recovery  could  be  suffered.  That  depends,  obviously,  upon  the  question  whether 
the  estate  which  has  been  given  away,  and  given  to  some  other  person, — I  will  take 
it,  for  the  sake  of  the  argument,  given  to  the  protestaut  next  of  kin, — was  an  estate 
of  freehold  ;  but  it  is  quite  obvious,  from  the  reasoning  of  the  Chief  Baron  Comyns, 
in  the  case  of  Jones  v.  Macddh,  i  Com.  K.  C61,  that  it  is  not  a  freehold.  It  is  at  the 
utmost  a  chattel  ;  and  it  is  a  chattel  which  is  not  vested  in  the  person  who  has  the 
right,  until  he  takes  the  means  of  recovering  it.  I  apprehend,  that,  before  the  entry 
of  the  protestaut  next  of  kin,  there  was  no  interest  out  of  the  Roman  Catholic  at 
all;  it  was  a  right  given  to  them,  which  they  might  exercise;  and,  if  they  did  exer- 
cise it,  they  might  exclude  the  Koman  Catholic  until  conformity,  but  no  longer.  It 
was  a  chattel  interest,  which  could  go  to  their  executors  ;  and  I  apprehend  that  the 
reasoning  of  Chief  Baron  Comyns  is  much  sustained  by  the  terms  in  which  an  action 
of  waste  is  given  in  the  4th  section  of  the  II  &  12  AV.  3,  namely,  against  the  protes- 
taut next  of  kin  and  his  personal  representative.  Now,  therefore,  you  have  the  case 
of  a  man  who  has  a  seisin  in  law,  but  not  a  seisin  in  deed. 

The  question,  therefore,  is,  whether  the  person  who  had  the  seisin  in  law  without 
the  seisin  in  deed  could  make  a  good  tenant  to  the  pr.ecipe, — whether  a  reco-[197]-very, 
either  real  or  common,  might  take  place  against  such  a  person  \  That  1  find  concluded 
by  authorities,  namely,  the  sections  of  Jiittleton,  680  and  (581,  in  which,  giving  an 
instance,  he  takes  occasion  to  lay  down, — and  that  is  contirmed  in  the  Commentaries 
of  Lord  Coke,  aud  I  find  the  position  is  adopted  in  text-books  upon  the  subject  of 
real  actions  (see  lioscoe  on  Real  Actions,  8), — that  a  freehold  in  law  is  sufficient, 
without  a  freehold  in  deed,  to  make  a  good  tenant  to  the  pnecipe.  Consider  the 
subject  with  reference  to  persons  who  might  have  occasion  to  bring  real  actions. 
They  could  not  have  been  intended  to  be  disabled  from  proceeding,  by  reason  of  a 
disability  of  this  kind  :  but,  although  the  pernancy  of  profits  was  taken  away,  a  suffi- 
cient freehold  intei'est  i-emained  to  make  the  individual  a  good  tenant  to  the  pra«ipe. 
As  I  am  upon  this  sulijeet,  I  intend  to  conclude  what  I  have  to  say  upon  it,  because, 
although  it  would  sutiice  for  the  purpose  of  the  present  question  to  shew  that  Earl 
Gilbert  had  a  sufficient  estate  in  fee  in  him  which  he  might  alien  without  regard  to 
that  which  is  the  peculiar  conveyance  applicable  to  the  case  of  a  tenant-in-tail,  it  may 
be  convenient  that  I  should  here  conclude  what  I  have  to  .say  upon  the  subject  of 
Roman  Catholic  disabilities  existing  at  that  time.  Therefore  I  will  go  on  to  refer 
to  certain  arguments  which  have  been  advanced  on  the  part  of  the  defendants  for  the 
purpose  of  shewing  that  it  was  impossible  that  there  could  be  a  right  to  alien.  Un- 
questionably, those  persons  who  come  within  the  latter  branch  of  the  4th  section  of 
the  11  &  li'  W.  .3,  could  not  alien.  That  is  uncjuestionable  ;  but  it  flowed  not  from 
any  enactment,  either  general  or  special,  that  Roman  Catholics  should  not  be  at  liberty 
to  alien  land  which  was  vested  in  them,  but  simply  from  the  maxim,  if  it  can  be  so 
called,  nemo  dat  quod  non  habet.  That  class  of  cases  is  altogether  [198]  excluded. 
The  question  is,  whether  they  could  convey  that  which  did  vest  in  them  either  absol- 
utely or  sul)  modo  with  respect  to  the  provisions  of  these  acts  of  pailiament.  We 
really  are  called  upon  here  to  review  a  series  of  decisions  to  which  I  have  already 
referred.  But,  putting  them  aside  for  the  moment,  let  us  consider  the  arguments 
which  have  lieeu  ad\'anced  as  if  those  decisions  had  never  taken  place.  It  is  said  that 
that  act  of  the  .3  G.  1,  c.  18,  enabling  Roman  Catholics  in  certain  cases  and  upon 
certain  conditions  to  alien,  or,  rather,  rendering  valid  and  taking  away  all  doubt  as 
to  the  validity  of  their  alienations  in  those  cases,  shews,  that,  in  other  cases,  they 
could  not  alien.  Now,  my  Loixl  Chief  Justice  has  exhausted  the  argument  upon  that 
point,  with  the  exception  of  a  refei-ence  to  one  point  which  I  believe  he  intended  to 
state  ;  and  I  will  supply  his  ai'gument  by  mentioning  that  point.  It  was  said  that 
the  statute  of  the  .3  G.  1  applied  to  cases  falling  within  the  1  Jae.  1  and  the  act  of 
A\'.  3,  in  which  persons  were  disabled  from  biking,  not  absolutely,  but  disabled  from 
taking  as  far  as  they  themselves  were  concerned.     That  was  the  argument,  that  was 
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advanced.  The  Lord  Cliief  .Tiisticc  has  pointed  to  the  1  Gr.  1,  c.  55,  to  whieli  I  will 
not  refer  further.  I  do  not  agree  that  the  •'?  O.  1,  meant  to  deal  only  with  the  per.sons 
who  were  attected  hy  the  first  elan.sc  of  the  4th  section  of  the  1 1  &  12  W.  .'5,  and  with 
conveyances  made  liv  them.  I  rather  think  that  the  observation  which  was  thrown 
out  hy  my  Brother  Williams  in  the  course  of  the  argument,  namely,  that  it  might 
apply  even  to  per.sons  falling  within  the  latter  clause  of  the  4th  section,  who  had 
been  allowed  to  enter  upon  and  enjoy  the  lands  which  they  had  purchased,  notwith- 
standing they  were  Konian  Catholics,  is  a  well-founded  observation  ;  and  I  find  that, 
at  a  time  very  much  nearer  to  the  period  when  the  11  &  12  W.  .'5  was  passed, 
[199]  at  a  time  before  the  18  G.  3,  the  first  act  foi'  i-emoving  these  disabilities,  had 
passed,  and  when  the  matter  was  more  considered  and  probably  better  understood 
than  it  is  at  present,  that  view  was  taken  of  the  effect  of  the  .'i  (4.  1.  I  refer  to  the 
case  of  Mac'irthfi  v.  llanh'i/,  in  the  Irish  (^)ueen's  Bench,  in  Hilary  term,  1771,  in  which 
a  question  arose  upon  the  construction  of  the  Irish  act  of  pai-liament.  Now,  no  doubt 
the  code  existing  there  was  a  different  code  fi-ora  that  adopted  in  England  ;  in  some 
respects  much  more  stringent ;  but  the  enactments  were  introduced  for  the  same  purpose; 
the  general  scope  was  the  same,  and  the  object  to  be  attained  was  the  same  ;  and  the 
provisions  of  these  enactments  were  very  much  more  frequently  put  in  force  and 
considerefl  in  courts  of  law  there  than  they  have  been  here.  I  refer  to  a  passage  in 
the  judgment  of  Lord  Annaly  in  page  202  of  Howard's  Popery  Cases,  where  he  says, 
s[)eaking  of  the  3  G.  1,  and  of  the  case  of  I'elhmii  v.  Flddwr  (stated,  6  Bacon's  Abridg- 
ment, 130,  7th  edition),  to  which  reference  has  been  made  on  the  pai't  of  the  defen- 
dants, as  shewing  that  the  3  C  1  did  not  apply  to  the  case  of  persons  falling  within 
the  later  clause  of  the  4th  section  :  "  A  mortgage  was  made  to  a  papist,  who  assigned 
to  a  protestant  for  full  consideration.  A  subsequent  mortgagee  brought  an  ejectment 
against  the  protestant  a.ssignce,  and  he  recovered  by  reason  of  the  disability  of  the 
first  mortgagee,  as  the  assignment  of  the  mortgage  and  the  trial  was  before  the  3rd 
(ieorge  L,  English,  which  was  enacted  to  make  such  assignments  to  protestants  good." 
Therefoie,  whether  that  be  or  be  not  a  correct  view  of  the  operation  of  the  statute, 
at  least  in  the  minds  of  the  lawyers  at  that  time  it  was  a  view  which  might  well  have 
been  taken,  and  it  was  a  view  which  might  have  led  to  the  passing  of  the  3  Cr.  1,  and 
may  explain  this  enactment,  without  reference  to  the  su))  [200]-iiosition  that  the 
legislatuie  was  under  any  impression  that  cotiveyances  by  persons  falling  under  the 
first  clause  of  the  4th  section  of  the  11  &  12  W.  3  wei'e  invalid  conveyances.  That 
adds  to  the  argument  l)y  which  my  Lord  Chief  Justice  has  already  sufficiently  estab- 
lished that  the  3  (4.  1  does  not  affect  the  (piestion.  I  would  only  add  upon  that, 
that,  having  looked  into  one  of  the  earlier  editions  of  Blaekstone's  Commentaries, 
published  before  the  18  (4.  3,  thei'efore  whilst  this  law  was  in  force,  I  find,  that,  in 
the  list  of  disabilities,  both  to  take  anri  to  alien,  given  in  the  second  volume  of  the 
Commentaries  (the  chapter  1  do  not  remember),  he  speaks  of  the  disabilities  of  various 
per.sons  to  alien,  and  of  others  to  take,  of  otheis  to  hold,  and  so  on  :  but,  speaking  of 
the  disability  of  Koinan  Catholics,  under  this  11  iVs  12  W.  3,  he  treats  it  as  a  disability 
to  take,  not  as  a  disability  to  alien.  That  goes  also  to  sustain  the  argument.  I 
therefore  hold  as  I  have  already  stated  ;  and  I  am  further  (jf  opinion,  that,  if  this 
were  not  so, — if  (Tilbeit  were  incapable  of  aliening  by  a  private  conveyance, — that 
the  ell'ect  of  the  act  of  ])ailiamcnt  is  to  enal)le  him  to  make  the  remainder  ell'ectual, 
and  it  would  be  going  contrary  to  the  intcntioTi  of  the  legislature  expressed  with 
reference  to  those  persons  allcctcfl  by  the  11  &  12  W.  3,  that  they  should  take,  not> 
withstanding  the  law  .against  Konian  Catholics,  to  hold  that  the  subsequent  remainders 
should  lie  void,  liec'ausc  they  fall  within  the  provisions  of  aiiotluM-  statute  in  pari 
materia.  I  will  add  to  the  cases  which  have  been  cited  with  reference  to  private  acts 
of  ijarliamcnt,  that  of  Bullock  v.  Fludf/nk;  1  Ves.  &  B.  471,  where  Sir  \\'illiam  Grant 
held  that  an  act  of  parliament,  enacting  that  certain  trustees  should  hold  in  trust 
lands  discharged  of  the  tinist,  had  the  effect  not  merely  of  discharging  the  land  of 
the  trust,  but  also  the  efl'ect  of  giving  the  trustees  the  fee,  al-[20li  lliough  at  that 
time  it  was  outstanding  in  anothei'  person.  It  .ippears  to  me  that  this  act  of  ])arlia 
ment  deals  with  estates,  and  changes  the  i)ro|)erty,  if  neces.sary  ;  and  has  the  cU'ect 
also  of  enabling  the  person  in  whom  it  was  at  the  time,  if  that  wcio  neces.sary. 

It  aj)|)ears  to  me,  therefore,  that  the  (irst  proposition  is  thus  established  in  favour 
of  the  plaintiff,  n.amely,  that  the  limitation  in   the  0  (4.  1,  c.  2S),  was  valid,  notwith- 
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standing  any  disaljility  of  Earl  Gilbert  at  the  time  :  and,  if  that  limitation  was  effectual, 
the  only  remaining  question  is,  whether  the  remainder-in-tail  was  harred  by  the  dis- 
entailing assurance  of  lcS56. 

With  reference  to  that,  it  is  necessary  first  of  all  to  look  at  the  pri^■ate  acts,  and 
then  to  consider  the  effect  of  the  Roman  ('atholic  Relief  Act.  First,  under  the  private 
act,  was  Eai'l  Bertram  a  person  who  was  bound  by  the  restriction  of  alienation  in 
section  8  of  the  6  Ct.  1  ?  Now,  the  Sth  section  restrains  the  persons  who  are  mentioned 
in  it  from  aliening,  notwithstanding  the  estates  which  they  took  umler  the  act  of 
pai-lianient.  Much  of  the  argument  for  the  defendants  upon  this  point  needs  the 
addition  of  the  proposition  that  the  iSth  section  is  a  prohibition  to  alien  the  estates 
taken  under  the  act  of  parliament ;  but  the  8th  section,  read  according  to  its  plain 
language,  is  a  restriction  to  alien,  not  the  estates  taken  under  the  act  of  parliament, 
but  the  land  affected  by  the  act  of  parliament :  with  lespect  to  that  land,  a  common 
recovery  is  not  to  be  suffered  ;  and  no  estate  taken  under  this  act  of  parliament  or 
otherwise  could  be  affected  except  by  suffering  a  common  recovery  of  the  land.  Such 
a  mode  of  assurance  is  expressly  prohibited  :  and  it  is  expressly  prohibited  to  certain 
persons  who  aie  named  and  described,  and  amongst  those  per-sons  comes  Earl  Bertram, 
who  executed  the  disentailing  assurance  in  the  year  18.5fi,  [202]  which  by  the  act  of 
3  it  4  W.  4,  c.  741,  is  substituted  for  a  common  recovery,  and  stands  on  the  same 
footing.  It  seems  that  Earl  Bertram  was  issue  male  of  (T-eorge  who  took  the  tii'st 
estate  for  life  undei'  the  statute  ;  he  was  issue  male  of  George  ;  and  the  issue  male  of 
George  are  excepted  from  the  saving  clause  of  the  statute,  and  therefoi-e  are  bound 
by  its  provisions  ;  and,  whether  the  act,  by  reason  of  the  word  "other, '  is  to  be  con- 
strued as  saying  George  and  his  issue  male,  and  John  and  his  issue  male,  and  any 
other  person  or  persons  who  take  under  this  act  of  parliament, — whether,  by  reason 
of  the  word  "other,"  it  is  to  be  considered  that  that  section  impliedly  alleges  that 
George  and  .Tohn  and  their  issue  male  take  undei-  the  act  of  parliament  or  not,  appears 
to  me  perfectly  immaterial  ;  and  I  shall  assume  for  argument  sake  that  the  section 
says  that  (Jeorge  and  John  and  their  issue  male  take  estates  under  the  act  of  parlia- 
ment ;  if  that  be  so,  it  appears  to  me  that  that  is  the  strongest  pi'oof,  that,  when  the 
same  section  talks  of  estates  acci'uing  and  coming  to  the  iiersons  who  are  to  be  bound, 
it  meant  estates  which  accrued  or  came  by  the  confirmation  effected  by  the  act  of 
parliament.  If  that  be  so,  it  is  a  legislative  declaration  that  what  is  meant  by  accruing 
or  coming  is,  coming  within  the  limitations  of  this  act  of  parliament.  Now,  supposing 
it  is  not  so,  take  the  other  supposition,  and  see  whether  anything  more  can  be  made 
of  the  case.  I  apprehend  not ;  because,  immediately  following,  in  the  same  section, 
are  other  words  describing  the  persons  who  are  to  be  bound,  thus, — "or  any  persons 
respectively  to  whom  the  premises  are  respectively  befoi-e  assured,  conveyed,  or 
limited," — clearly  shewing  that  the  words  "come,  descend,  or  accrue"  by  force  of 
the  act  of  parliament,  are  used  upon  the  assumption  that  the  act  of  parliament  is 
effectual  and  does  convey  the  estates.  Whether  the  [203]  act  of  parliament  is  effectual, 
and  does  convey  the  estates  or  not,  appears  to  me,  therefore,  to  be  perfectly  immaterial, 
because  the  language  which  is  used  must  be  (onstrued  similarly  throughout.  The  9th 
and  10th  sections  have  been  referred  to;  and  it  appears  to  me  that  they  farther 
clearly  shew  what  was  the  meaning  of  the  8th  section  ;  because  there  powers  are  given 
to  all  the  persons  who  take  under  the  act  of  parliament,  and  those  powers  are  given 
to  persons  described  in  this  way, — mentioning  George  and  John  and  the  heirs  male 
of  their  bodies  respectively,  "and  also  to  and  for  all  and  every  other  person  and 
persons  to  whom  the  said  lands,  tenements,  hereditaments,  and  premises  are  by  this 
act  limited  successively  as  aforesaid."  It  is  quite  obvious,  construing  this  as  a  private 
conveyance,  that  the  powers  were  intended  to  be  given  equally  to  George  and  John 
and  to  their  heirs  male  respectively,  as  to  those  persons  who  take  estates  carved  out 
of  the  reversion  in  fee  existing  in  Gilbert.  Taking  the  whole  therefore  together,  it 
is  sufficiently  clear  by  the  fact  that  Bertram  is  issue  male  of  George,  who  is  expressly 
mentioned;  and,  if  that  be  not  sufficient,  from  the  use  of  the  word  "limited"  in 
precisely  the  same  sense  as  the  former  words  of  the  8th  section,  on  which  a  doubt 
has  been  raised  ;  and,  lastly,  by  the  fact  of  the  persons  named  in  the  act  being  pro- 
hibited suffering  a  common  recovery  of  the  lands,  and  not  simply  of  any  estate  which 
they  may  take  under  the  act  of  parliament.  I  must  not,  howe^'er,  be  understood  as 
expressing  the  slightest  doubt  that  the  construction  put  on  this  act  of  parliament  by 
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my  Lord  and  my  Brother  Williams  is  a  valid  construction,  and  that  in  that  view  also 
Earl  Bei'tram,  who  executed  that  disentailing  dood  of  18.5G,  was  at  the  time  restrained 
from  alienation. 

Hitherto  my  observations  have  applied  altogether  to  the  efl'ect  of  the  private  act. 
Now,  assuming  that  Earl  [204]  Bertram  would  have  been  bound  by  the  effect  of  the 
8th  section  of  the  pi'ivate  act  of  parliament,  but  for  the  Koman  Catliolic  Kelief  Act, 
then  comes  the  great,  and  to  my  mind  only  considerable  question  in  the  case,  namely, 
whether  the  effect  of  the  Koman  Catholic  Relief  Act  was  to  do  away  with  that  restric- 
tion. I  should  have  been  cleaily  of  opinion  that  the  Roman  Catholic  Relief  Act  did 
away  with  the  restriction  if  I  had  been  satisfied  that  this  8th  section  had  been  made 
out  to  be  part  of  the  general  law  against  Roman  Catholics.  There  could  be  no  doubt, 
I  should  think  upon  that  subject.  I  should  think  there  could  have  been  no  doubt 
that  the  10  G.  4  was  intended  to  sweep  nway  all  enactments  by  which  Koman 
Catholics  generally  were  in  a  different  position,  I  will  not  say  from  the  protestant 
subjects  of  the  realm,  but  from  any  other  subjects  of  the  realm;  that  is  the  purport 
of  the  recital  of  the  10  G.  4,  c.  7.     We  are  bound  to  give  it  effect  to  the  utmost. 

It  appears  to  me,  however,  that  this  8th  section  is  clearly  not  applicable  to  Roman 
Catholics  only,  and  confined  to  them  ;  it  is  a  section  which  is  clearly  applicable  to  all 
persons,  of  whatever  religion  they  may  be,  who  may  become  tenants-in-tail  successively 
of  this  estate  :  and  I  might  content  myself  with  putting  this  question  to  any  person 
who  contended  the  contrary, — Assuming  that  I  am  right  in  saying  that  it  applied  to 
persons  of  all  religions,  and  assuming  that  the  descendants  of  Earl  G-eorge  had  become 
protestants  at  the  time  of  the  passing  of  the  10  G.  4,  c.  7,  and  that  the  descendants 
of  the  bishop,  a  matter  not  impossible,  had  become  and  were  Roman  Catholics  at  the 
time  of  the  passing  of  the  10  G.  4,  how  would  the  matter  have  stood?  A  protestant 
would  have  been  tenant-in-tail,  and  restrained  from  alienation  (assuming  him  to  have 
been  an  adult,  and  not  to  have  taken  the  oaths  within  [205]  the  time  prescribed  by 
the  (i  G.  1),  and  a  Roman  Catholic  would  have  been  tenant  in-tail  in  remainder,  ancl, 
on  failure  of  issue  male  of  George,  he  would  have  been  entitled  to  step  in  and  enjoy 
the  estates.  That  might  have  been  the  position  of  the  parties  here,  if  their  I'cligion 
had  been  as  I  have  supposed.  The  effect  of  the  10  G.  4,  c.  7,  cannot  be  to  atfect  a 
protestant  when  it  could  not  affect  a  Koman  Catholic  :  it  must  be  to  put  all  on  an 
equal  footing :  but  the  effect  of  the  "  Roman  Catholic  Relief  Act,"  in  the  case  put, 
would,  accoi'ding  to  the  defendants'  argument,  be,  that  a  protestant  tenant-in-tail 
would  be  thereby  enabled  to  bar  the  lemaindei'  in  a  Koman  Catholic,  which  would  be 
absurd.  The  same  aljsurdity  would  have  followed  if  the  remainder  had  taken  effect, 
and  the  bishop's  descendants  had  come  into  possession  before  that  act.  Then  it  is 
only  necessary  to  see  whether  the  8th  section  is  or  is  not  applicable  to  protestants  as 
well  as  to  Catholics.  You  have  only  to  look  at  it  and  to  examine  the  4th  section  of 
the  11  it  12  W.  3,  for  the  purpose  of  seeing  that  it  is  applicable  to  peisons  whatever 
their  religion  may  be  ;  antl  the  4th  section  of  the  II  &  1"2  W.  .3,  as  already  jiointed 
out  by  my  Brothel'  Williams,  related,  in  the  first  branch  of  it,  to  persons  who  had 
been  educated  as  Koman  Catholics,  or  pei'sons  who  professed  the  Koman  Catholic 
religion,  and,  in  the  latter  branch  of  it,  to  persons  who  were  Koman  Catholics,  or  who 
professed  the  Roman  Catholic  religion.  The  distinction  is  obvious  ;  but  I  need  not 
wait  to  discuss  it,  because  it  docs  not  atl'ect  the  present  question  ;  it  related  to  persons 
who  had  been  educated  as  Roman  Catholics,  or  who  professed  the  Roman  Catholic 
religion.  The  Kth  sectio?)  of  the  private  act  is  general.  It  says  that  no  person  shall 
alien  uTiless  he  takes  the  preliminai-y  steps.  And  1  will  put  a  ease  which  will  at  once 
shew  that  those  general  words  in  a  general  [206]  enactment  were  intended  to  be 
construed  generally.  Suppose  that  j'otuig  George,  as  he  has  been  called,  the  son  of 
George,  had  remained  a  Roman  Catholic  up  to  the  time  when  he  was  of  age,  and 
consequently  had  not  taken  the  oaths  between  eighteen  and  eighteen  and  a  half. 
Suppose  he  attained  twenty-one,  and  then  he  had  become  converted  to  the  established 
religion,  and  had  conformed,  would  he  have  been  enabled  to  bar  the  estate  tail  ?  It 
is  perfectly  clear  that  he  would  not.  According  to  the  contention  on  the  part  of  the 
defendants,  the  act  woulil  have  applied  to  him,  bocau.sc  he  would  have  been  a  Roman 
Catholic  at  the  time  during  which  the  f)atlis  were  to  bo  taken  as  a  condition  of  aliena- 
tion, but,  having  subsecpuMitly  changed  to  |)rotcstantism,  the  act  would  still  oi)('rate 
U])on  him.  There  is  a  case,  therefore,  in  which  a  protestant  would  be  restrained  from 
alienation.     Therefore,  the  general  woi'ds  arc  not  restrained   by  the  operation  of  tin; 
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proviso,  beoause  thoie  is  a  case  in  which  the  proviso  might  apply,  and  in  v.'hich  the 
general  woi-ds  would  be  applicable  to  protestants  as  well  as  to  Roman  Catholics.  If, 
therefore,  that  effect  could  have  been  produced,  the  general  words  are  applicable  to 
protestants  as  well  as  to  Roman  Catholics.  It  has  suggested  itself  to  my  mind,  that 
this  is  only  analogous  to  that  which  was  the  decision  of  the  majority  of  the  court  of 
Exchequer,  and  the  decision  of  the  court  of  Exchequer  Chambei-,  in  the  case  of  MiUer 
V.  Salonimis,  7  Exch.  475,  Salomons  v.  MiUei;  8  Exch.  778,  and  because,  although  in 
this  particular  piece  of  legislation, — the  11  &  12  W.  3, — these  oaths  were,  as  to 
Roman  Catholics,  made  the  condition  of  enjoying  estates,  yet,  with  respect  to  various 
other  civil  rights,  it  was  necessary  to  take  the  oaths,  whether  the  person  who  took 
them  was  a  protestaiit  oi-  Roman  Catholic.  And  the  effect  of  one  of  these  various 
statutes,  which  upon  all  [207]  hands  was  admitted  to  be  intended  to  apply,  that  is, 
intended  in  the  mind  of  the  legislature  to  apply  to  Roman  Catholics  alone,  was,  that, 
when  the  disabilities  of  Roman  Ciitholics  were  taken  away  by  the  10  G.  4,  c.  7,  by 
reason  of  the  general  words  of  the  enactment,  Jews  were  prevented  from  sitting  in 
pailiament ;  and  it  was  only  last  year  that  that  was  modified.  Therefore,  even  taking 
this  8th  section  with  I'eference  to  the  general  state  of  the  law,  and  construing  it  with 
reference  to  those  statutes  in  which  like  general  words  were  used,  it  must  be  held  to 
be  general  in  its  application.  Then,  that  being  so,  the  Roman  Catholic  Relief  Act  of 
the  10  G.  4  is  wholly  inapplicable. 

I  should  be  content,  so  far  as  I  am  concerned,  to  leave  the  argument  there.  But 
there  is  another  which  has  occurred  to  my  mind  connected  with  the  course  of  legisla- 
tion between  the  11  &  12  \V.  ;?,  and  the  10  G.  4,  to  which,  perhaps,  I  ought  to  refer. 
By  the  11  &  12  W.  3,  the  result  was,  as  everybody  knows  who  has  attended  to  the 
argument.  By  the  IS  G.  3,  the  effect  of  that  statute  of  the  1 1  ife  12  W.  3  was  taken 
away,  and  Roman  Catholics  were  enabled  to  enjoy,  provided  they  took  a  certain  oath 
which  Roman  Catholics  could  conscientiously  take.  From  the  time  of  the  passing  of 
the  18  G.  3,  the  Roman  Catholics  who  took  such  oath  had  equal  rights  to  enjoy,  and  of 
course  to  alien,  as  their  protestant  fellow  subjects.  The  18  G.  3,  however,  required 
that  Roman  Catholics  should  take  the  oath  either  within  six  months  after  the  accruing 
of  the  title,  or  within  six  months  after  the  passing  of  the  act.  Time  passed  on.  The 
31  G.  3  was  passed,  not  with  reference  to  the  enjoyment  of  land,  but  for  the  purpose 
of  enabling  Roman  Catholics  to  hold  various  offices  from  which  they  were  disqualified 
before  that  act  passed.  It  had  no  reference  to  land.  Between  that  time  and  the 
43  G.  3,  it  was  discovered  that  there  were  [208]  various  persons  who,  mistaking  the 
effect  of  the  43  G.  3,  supposing  they  could  take  the  oath  prescribed  therein  at  any 
time,  had  omitted  to  take  it  within  six  months  after  the  passing  of  the  act  or  accruing 
of  the  title,  so  that  titles  which  were  afilected  by  the  11  &  12  W.  3,  at  the  time  of 
the  passing  of  the  act,  and  with  respect  to  which  the  oaths  were  not  taken  within  six 
months  after  the  passing  of  the  act,  and  titles  with  respect  to  which  the  oaths  wei'e 
not  taken  within  six  months  after  the  accruing  of  the  title,  were  open  to  be  as.sailed 
under  the  11  &  12  W.  3.  The  legislature  accordingly  passed  the  43  G.  3  ;  and  that 
act  enabled  a  Roman  Catholic,  by  taking  the  unobjectionable  oath  mentioned  iu  the 
18  G.  3,  at  any  rate  to  put  himself  in  the  same  position  as  a  protestant.  Therefore, 
it  is  not  true  to  say,  that,  at  the  time  of  the  passing  of  the  10  G.  4,  there  was  an 
incapacity  or  disability  on  the  part  of  Roman  Catholics  to  hold  and  enjoy  or  alien 
land.  They  had  the  right,  upon  taking  oaths  to  which  they  could  have  no  conscien- 
tious objection.  It  would  be  an  abuse  of  terms  to  say  that  the  holding  or  enjoying, 
or  aliening  of  land,  was  a  civil  right  which  they  did  not  enjoy.  It  seems  to  me, 
therefore,  that  the  1st  section  of  the  10  G.  4,  c.  7,  is  excluded  not  only  by  the  con- 
sideration of  the  8th  section,  in  the  view  that  I  have  endeavoured  to  present  as 
afl'ecting  persons  of  all  religions,  but  it  also  is  excluded  by  the  fact  that  Roman 
Catholics  could  before  it  passed  hold  and  enjoy,  and  could  alien  lands  by  the  express 
provision  of  the  statute  to  which  I  have  leferred. 

Accordingly,  it  appears  to  me  that  the  only  section  of  the  10  G.  4,  c.  7,  which  can 
affect  the  case,  is  the  23rd  section.  Now,  what  is  the  23rd  section  ?  The  23rd  section 
was  passed  for  the  purpose  of  giving  Roman  Catholics,  without  taking  any  oath  at 
all,  the  same  rights  which  they  enjoyed  under  the  18  G.  3  and  [209]  the  43  G.  3, 
upon  taking  the  oaths  prescribed  by  the  foi'mer  statute.  That  explains  the  whole 
enactment.  That  gives  something  for  the  23rd  section  to  operate  upon,  which  entirely 
satisfies  its  language,  without  leaving  anything  to  operate  upon  such  provisions  as  the 
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Sth  section  nf  Uiu  G  ('■.  1,  even  supposing  that  it  wus  in  its  terms  applicable  to  Roman 
Catholics  only.  I  may  here  refer  to  a  case  which  occurred  before  Lord  St.  Leonards, 
when  Chancellor  of  Ireland, — tlie  case  of  O'VonneU  \.  U'CaUaglum,  7  Irish  Eq.  Rep. 
596.  There,  the  eflcct  of  the  2.'5rd  section  was  fully  considered  ;  and  it  was  held  by 
Lord  St.  Leonards  that  the  effect  of  it  was  that  which  I  have  already  mentioned. 
That  completely  explains  the  section,  and  without  the  necessity  for  disturbing  this 
special  provision,  which,  no  doubt,  was  not  in  the  contemplation  of  the  legislature  or 
the  Roman  Catholics  aft'ected  l)y  it  at  the  time,  because  we  find  that  there  afterwards 
passed  the  6  i*e  7  Vict.  c.  28,  which  has  been  so  often  referred  to,  by  which  the  proviso 
was  ta,kcn  awaj',  and  there  remained  the  absolute  restriction  against  alienation  at  the 
time  of  the  deed  of  18.56,  which  was  therefore  a  void  deed. 

I  shall  make  but  one  further  observation  on  the  8th  section  :  I  do  not  agree  that 
the  only  object  of  the  oaths  mentioned  in  the  8th  section  was  to  test  the  religion  of 
the  individual  ;  the  only  object  was,  not  to  test  whether  the  person  was  a  protestant, 
or,  rather,  to  speak  more  correctly,  to  shew  that  he  was  not  a  Roman  Catholic  ;  that 
was  not  the  only  object  of  those  oaths ;  the  object  of  the  oaths  was  further  that,  the 
person  who  should  be  capable  of  aliening  was  a  person  who  was  attached  to  the 
reigning  family  ;  they  were  not  merely  to  establish  that  the  person  was  not  a  Roman 
Catholic,  aiifl  therefore,  accoi'ding  to  the  notion  of  those  times,  a  dangerous  person  to 
the  state,  but  to  test  whether  he  [210]  was  a  loyal  suliject.  .And,  assuming  that  the 
oaths  of  supremacy  and  the  declaration  against  transubstantiation  had  been  entirely 
done  away  with  Ijy  subsequent  statutes,  although  the  former  certainly  had  not ;  for, 
we  all  know  what  the  legislature  did  last  session  ;  still,  uncjuestionably  the  oath  of 
allegiance  I'eniains  as  it  was  settled  at  the  revolution,  and  that  is  an  oath  which  might 
be  taken  ;  foi',  unless  the  law  has  been  altered  by  some  statute  of  which  I  am  not 
aware,  any  person  in  this  kingdom  that  is  of  an  age  to  understand  it  may  be  called 
upon  to  take  that  oath.  In  no  point  of  view,  therefore,  is  this  8th  section  one  which 
comes  within  the  provisions  of  the  10  G.  4,  c.  7. 

It  appeals  to  me  that  the  estate  in  respect  of  which  the  plaintitt'  claims  was  well 
anfl  efl'ectually  created  by  the  6  (J.  1,  c.  29,  and  that  the  disentailing  deed  executed 
by  the  late  Earl  Bertram  in  18.56,  for  the  purpose  of  barring  that  estate,  was  a  void 
deed.     The  rule,  therefore,  ought  to  be  discharged. 

Byle.s,  J.  Notwithstanding  the  aliility,  research,  and  industry  with  which  the 
defendants'  case  has  been  lioth  prepared  and  conducted,  I  am  of  opinion,  after  anxious 
attention  and  full  consideration,  that  there  is  no  solid  defence  to  this  action. 

The  whole  case  has  been  so  fully  expounded  and  illusti-atod  by  my  Bi'othren  who 
have  preceded  me, — especially  by  my  Lord  Chief  Justice, — that  I  should,  under 
ordinary  circumstances,  have  thought  it  ninieccssary  to  add  a  word  ;  but,  for  the 
guidance  of  the  defendants,  and  for  their  benefit,  I  think  it  is  right  they  should  know 
the  grounds  u[)on  which  the  judgment  of  each  member  of  the  couit  proceeds.  I  will 
therefore  very  shortly  state  the  reasons  which  have  induced  me  to  come  to  the  con- 
clusion that  the  plaiiitiU'is  entitled  to  our  judgment. 

[211]  The  plaint  ifi' contends  that  the  private  act,  6  G.  1,  c.  29,  knits  and  annexes 
the  estates  to  the  title  and  dignity  of  Earl  of  Shrewsbui-y,  to  attenil  and  wait  upon 
the  earldom,  and  that  the  statute  in  terms  prohibits  alienation.  He  admits  that  there 
was  once  a  conditional  power  to  aliene,  but  shews  that  that  jiower  not  only  was  never 
exercised,  but  was  i-e[)calcd  and  taken  away  by  another  statute,  6  it  7  Vict.  c.  28,  s.  .'52, 
before  any  alienation  was  attempted. 

These  things  lieing  so,  the  ])laintiir  alleges  that  he  has  only  to  conic  into  a  court  of 
law  and  prove  (what  is  here  admitted)  that  he  is  Earl  of  Shrewsbury,  and  he  thereby 
proves  his  title  to  the  estate.  This  is  bis  position  ;  and  at  fiist  sight  it  certjiinly 
appears  an  imi)iegnaljle  one  ;  but  it  is  assailed  by  the  defendants  in  three  ways. 

First,  the  defendants  alleged  that  the  alienation  by  Vm\  Bertram  was  ell'ectual  against 
the  plaintili'.  because  it  is  said  that  Ivul  Bertram  had,  under  the  settlement  of  the  year 
17(10,  an  estate-tail,  with  the  orcjinary  incidents  of  an  estate-t;iil,  including  the  power 
of  alicTiation,  which  estate-tail  is  anterior  and  pai'aniount  to  any  estate-tail  created  by 
the  .settlenicnt  of  the  year  1718.  It  is  added  that  the  estate-tail  created  by  the  deed 
of  1718  is  alone  made  inalienable  l)y  the  act  of  jjarliamenl. 

But  the  act  of  parliament,  6  ( !.  I,  aftci- shortly  reciting  the  settlement  of  I  700,  and 
fully  reciting  the  siibsequc^it  settlement  of  1718,  in  terms  expressly  ratifies  and  confirms 
the  later  settlement,  and  all  the  uses,  trusts,  and  estates  therein  limited.     Now,  the 
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settlement  of  1718,  intended,  as  it  was,  partly  to  confii-m  and  partly  to  vavy  the  pro- 
visions of  the  settlement  of  1 700,  and  incorpor.ated  as  it  is  in  the  act  of  parliament, 
and  sustained  liy  it,  must  ha\'e  this  effect, — it  must  necessarily  rescind  and  cancel  all 
those  provi-[212]-sions  in  the  deed  of  1700  which  are  inconsistent  with  the  settlement 
of  1718,  and  must  obliterate  and  destroy  all  those  est<ates  and  interests  created  by  the 
settlement  of  1700  which  are  inconsistent  with  the  estates  and  interests  created  by 
the  settlement  of  1718. 

But  Earl  Bertram  enjo3'ed  an  estate-tail  in  possession  under  the  parliamentar)' 
settlement  of  1718 ;  whether  he  enjoyed  under  the  settlement  of  1700  also  or  not,  at 
all  events  he  enjoyed  in  possession  under  the  parliamentary  settlement  of  1718,  an 
estate  in  special  ta,il-male,  which  for  the  purposes  of  this  objection  must  be  treated  as 
inalienable.  How  is  it  possible  that  he  could  also  enjoy  in  possession  at  the  same  time 
an  estate  incompatible  with  it,  that  is  to  say,  an  estate  in  tail  general,  with  the  ordinarA' 
incidents  of  a  power  to  bar  and  alieiie  1  And,  if  it  were  possible  to  conceive  the  estate- 
tail  created  by  the  settlement  of  1700  as  co-existing  with  the  estate-tail  created  by  the 
settlement  of  1718  and  by  the  act  of  parliament,  yet  the  words  of  the  8th  section  would 
apply  to  both  :  for,  it  provides  that  "  no  heirs  male  of  the  body  of  George  Talbot,  nor 
any  other  person  to  whom  any  estate  of  inheritance  shall  come  by  force  of  the  act  of 
parliament,  shall  aliene."  What?  Not  the  estate,  as  my  Brother  Willes  has  already 
observed,  but  "any  of  the  lands  settled,  or  any  other  thing  do  which  may  tend  to  the 
disherison  of  the  heirs  inheritable  by  force  of  the  settlement  of  1718,  or  the  act  of 
parliament,  or  whereby  any  of  them  shall  be  barred  or  put  from  entry  into  the 
premises."  Now,  if,  notwithstanding  this  enactment,  the  estate-tail  created  by  the 
deed  of  1 700  could  be  aliened,  so  as  to  inteifere  with  the  plaintiffs  right  of  entry  and 
present  enjoyment,  there  would  be  a  violation  of  the  express  words  of  the  statute,  and 
that,  not  to  further,  Imt  to  frustrate  the  clear  intent  of  the  [213]  legislature,  which 
was  to  prohibit  alienation  or  any  act  tending  to  the  prejudice  of  any  tfl,ker  under  the 
parliamentary  settlement  of  1718. 

The  second  objection  raised  by  the  defendants  is  this  :  they  say  that  you  must 
read  the  restraining  clause  in  section  8  and  the  proviso  together ;  and  they  add, 
that,  so  reading  them,  two  things  are  cleai-, — first,  that  the  restraint  imposed  on 
alienation  by  that  clause  applied  to  Roman  Catholics  only, — and  next  that  it  affected 
them  no  otherwise  than  by  introducing  into  the  act  the  mention  of  the  general  law  of 
the  land,  oi-,  in  other  words,  declaring  it ;  that,  therefore,  when,  by  the  statutes  passed 
for  the  relief  of  Roman  Catholics,  and  especially  by  the  act  of  the  10  G.  4,  the  Roman 
Catholic  disabilities  were  removed,  this  restraining  clause  was  in  effect  thereby 
repealed. 

Now,  in  construing  the  act  of  parliament,  6  G.  1,1  do  not  think  it  is  competent 
to  a  court  of  justice  to  make  use  of  the  discussions  and  compromises  which  attended 
the  passing  of  the  act ;  for,  that  would  be  to  admit  parol  evidence  to  construe  a  record  ; 
but  such  discussions  (they  being  by  consent  of  counsel  on  both  sides  before  us)  may 
legitimately  serve  as  hints  for  suggesting  a  point  of  view  from  which  when  the  pro- 
visions of  the  act  are  once  regarded  those  provisions  will  of  themselves  appear  to  be 
harmonious  and  clear.  An  act  of  parliament  read  from  this  point  of  view  may  at 
once  interpret  itself,  although  t«  its  real  history  no  authority  be  attributed,  and  the 
whole  of  that  history  be  treated  as  conjecture, — conjecture  not  the  less  useful  because 
it  may  happen  to  coincide  with  the  fact. 

Making  this  legitimate  u.se  of  the  history  of  the  act,  and  no  further  use,  we  find 
that  there  was  a  family  compact  between  the  persons  to  whom  the  estate  was  limited 
by  the  duke's  settlement  and  will,  on  the  one  hand,  and  the  bi.shop  and  his  issue,  on 
the  other.  Tlie  [214]  donees  under  the  duke's  settlement  and  will  laboured  under 
incapacities,  and  they  thus  needed  legislative  relief.  The  bishop  on  his  part  had  no 
possible  future  right  to  the  estate  although  he  had  a  possible,  future  right  to  the  title  ; 
he  thus  needed  legislative  assistance  to  annex  the  estates  to  the  title  :  the  Catholic 
donees,  therefore,  on  their  part  agreed  to  extend  the  limitation  of  the  estate  to  the 
bishop,  and  he  on  his  part  agreed  to  exert  his  court  and  parliamentary  influence  to 
free  them  by  act  of  parliament  from  any  incapacities.  But  the  ultimate  limitation  to 
the  bishop  would  have  been  of  little  use  to  him,  if  the  power  of  alienation  had  been 
left  to  his  predecessors  in  estate.  Accordingly,  the  bill  was  originally  drawn  with  an 
absolute  and  universal  prohibition  of  alienation  by  any  one  :  the  prohibition  of  aliena- 
tion was  afterwards  partly  relaxed  by  parliament  with  a  view  not  to  take  away  from 
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the  iiifuiit  sou  of  (leoige  Talliot  and  othei'  infants  in  thu  like  circumsfcinees  the  induce- 
ment to  conform  to  the  established  religion  ;  but  the  proviso  in  favour  of  alienation 
was  so  flamed  (probalil_y  by  those  interested  in  preventing  alienation)  as  that  it  should 
be  pretty  sure  never  to  operate,  for,  an  infant  of  eighteen  is  not  likely  of  his  own  head 
to  renounce  the  religion  of  his  fathers,  and  less  likely  still  to  be  trained  in  apostaey,  that 
he  might  alicne  the  family  inheritance.  This  provision  has  been  justified  by  the  event ; 
for,  although  nearly  one  hundred  and  forty  years  have  elapsed,  no  attempt  has  been 
made  to  take  advantage  of  the  pi-oviso. 

Turning  now  from  this  brief  summary  of  the  history  of  the  act,  to  the  act  itself, 
we  may  expect  to  find  there  what,  when  our  attention  is  directed  to  it,  we  do 
actually  and  independently  find, — we  find  a  clearly-expressed  intention  to  annex  the 
estates  inalienably  to  the  earldom. 

[215]  To  say  nothing  of  the  title  of  the  act  (which  I  apprehend  is  no  part  of  the 
act,  and  ought  not  in  strictness  to  be  referred  to,  according  to  the  most  recent  decision 
on  the  subject,  in  the  court  of  Exchequer,  in  the  case  of  Salkeld  v.  Johnson,  2  Exch. 
283),  this  annexation  of  the  estate  to  the  earldom,  as  a  main  object  of  the  act,  appears, 
first  from  the  preamble,  and  next  from  the  express  enactment  to  that  effect  at  the  end 
of  section  i,  and  again  from  the  prohibition  of  alienation.  There  is,  as  I  have  said, 
an  express  and  universal  prohil)ition  of  alienation,  with  an  exception,  however,  in 
favour  of  infants  taking  certain  oaths.  The  restraining  clause  is  .so  comprehensive 
in  its  terms  and  has  so  much  light  thrown  upon  it  both  by  the  preamble  and  by  the 
2nd  section,  that  it  seems  to  me  clearly  to  include,  and  to  have  been  manifestly 
intended  to  include,  both  protestant  and  Koman  Catholic  owneis  of  the  estate. 
You  cannot  construe  it  otherwise  without  doing  grievous  and  arbitrary  violence 
to  the  language.  If  so,  the  first  branch  of  this  objection  fails.  Nor,  even  if  the 
restraining  clause  had  been  confined  to  Catholics,  would  such  a  restriction  have  been 
declaratory  of  the  general  law  of  the  land,  but  would  have  been  inconsistent  with 
it.  Amongst  the  sylva  sylvarum  of  the  repealed  laws,  in  which  we  have  so  long 
wandered,  the  able  counsel  for  the  defendants  have  been  repeatedly  requested  by 
the  court  to  point  out,  if  they  can,  any  general  statute  which  prohibits  alienation 
by  a  papist  as  such,  and  makes  that  alienation  absolutely  void.  None  such  has  been 
pointed  out ;  and,  no  wonder  ;  for,  the  acquisition  of  estates,  and  not  the  alienation  of 
them,  by  Koman  Catholics  was  the  danger  at  which  the  statutes  against  popery  struck. 
No  doubt,  there  was  a  disability  to  aliene  in  cases  where  Roman  Catholics  could  not 
take,  as  in  some  cases  they  could  not,  by  purchase,  and  in  [216]  others  could  not  even 
by  descent,  for,  no  one  can  convey  that  which  he  has  not.  In  other  cases,  there  was 
an  inability  in  Koman  Catholics  to  aliene  to  Koman  Catholics  ;  but,  in  those  cases,  the 
inability  was  common  to  alienors,  both  protestants  and  Catholics,  and  arose  from  the 
disability,  not  of  the  alienor,  but  of  the  alienee.  There  were  other  cases  in  which  the 
claim  (if  the  next  of  kin,  or  heirs,  claiming  under  the  statute,  would  affect  the  title.  But, 
so  far  as  we  can  learn  or  di.scover,  there  was  no  general  law  prohibiting  the  alienation 
of  land  by  Catholics,  still  less  one  making  alienation  utterly  void  after  the  decease  of 
the  alienor,  as  is  done  in  this  piivato  act.  How,  then,  can  it  be  said  that  the  special 
restriction  on  alienation,  even  if  it  had  been  confined  to  such  alienors  as  were  Roman 
Catholics,  was  l)ut  parcel  of  the  general  law  of  the  land? 

To  fortify  the  conclusioTi  that  the  *Sth  .section  was  part  of  the  general  law,  assistance 
is  sought  fi'om  the  proviso  engi'aftcd  on  the  Sth  section,  which  proviso,  it  is  .said,  is 
biken  from  the  statute  11  &  12  W.  3,  e.  4,  s.  4.  But,  how  can  that  be  f  Besides 
other  distinctions  between  the  two  statutes,  which  have  been  pointed  out  at  the  bar, 
there  is  this  grand  distinction,  — the  oath  and  declaration  mentioned  in  the  statute  of 
(t.  1  are  made  a  condition  precedent  to  aliening  an  estate,  but  the  oaths  and  declara- 
tion mentioned  in  the  statute  11  iV  12  W.  3,  c.  4,  s.  4,  are  made  a  condition  precedent 
tf)  taking  an  estate  ;  the  two  statutes  a[)])ly  to  ditVeicnt  persons,  the  one  to  the  alienor 
and  the  othoi- to  the  alienee.  There  is  this  further  distinction:  the  ])roviso  in  the 
statute  of  (J.  1  is  general  in  its  terms  ;  but  the  enactment  in  the  1 1  iV  12  W.  3,  c.  4, 
i.s,  in  terms,  expressly  confined  to  persons  educated  in  the  Roman  Catholic  religion, 
or  professing  it.  An  examination,  iln^rcfore,  of  the  provi-so  is  far  from  fortifying  the 
suggestion  that  the  enactment  of  [217]  the  '>  C.  1  was  a  re-i)ublication  oi- a  dcclaiation 
of  the  general  law. 

The  resti'aint  on  alienation  ajjpears,  therefore,  from  the  act  itself,  coni|)arud  with 
])ublic  acts,  to  have  been  no  part  of  the  general  law,  but  a  private  compact  against 
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alienation,  binding  on  successive  owners  of  the  estate,  for  the  sake  of  knitting  the 
estate  to  the  earldom. 

If  that  be  so,  then  the  statute  10  G.  4,  e.  7,  could  not  repeal  the  restraint.  The 
preamble  of  the  10  G.  4,  c.  7,  is  this:  "Whereas,  by  various  acts  of  parliament, 
certain  restraints  and  disabilities  are  imposed  upon  the  Roman  Catholic  subjects  of 
His  Majesty,  to  which  other  subjects  of  His  Majesty  are  not  liable," — from  which  it 
would  seem  that  this  great  statute  contemplated  relief  from  restraints  iuid  disabilities 
imposed  on  His  Majesty's  Roman  Catholic  subjects  generally  by  the  statutes  affecting 
them  generally,  that  is  to  say,  created  by  public  acts  of  parliament,  propei'ly  so  called, 
and  by  statutes  imposing  restraints,  that  is  to  .say,  operating  without  license  and  con- 
sent in  invitos  but  that  it  should  touch  restraints  applying  to  certain  individuals, 
voluntarily  adopted  and  submitted  to  by  them  as  part  of  a  contract,  whethei'  that 
contract  be  or  he  not  embodied  in  an  act  of  parliament,  seems  foreign  to  its  object. 
Moreo^'e^,  if  the  statute  applied  to  private  arrangements  between  parties  of  different 
religions,  then,  instead  of  introducing  that  equality  of  civil  rights  between  Catholics 
and  protestants  which  was  the  great  object  of  the  act,  it  would  introduce  a  startling 
inequality.  Private  restrictions  in  favour  of  protestants  would  be  avoided  by  the 
general  words  of  the  act,  but  private  restrictions  in  fa\'our  of  Catholics  would  remain 
valid.  For  example  :  a  restriction  as  to  a  charitable  endowment,  that  it  should  l)e 
enjoyed  by  a  Roman  Catholic  if  and  so  long  as  he  should  be  a  [218]  Roman  Catholic, 
would  be  valid  :  but  a  restriction  in  a  chai'itable  endowment,  that  it  should  bo  enjoyed 
by  a  protestant  if  and  so  long  as  he  should  remain  a  protestant,  or  a  condition  that  he 
should  be  subject  to  any  test  of  protestantism,  would  be  void.  In  a  word,  property 
might  on  this  construction  be  tied  up  in  favour  of  Roman  Catholics  as  it  could  not  be 
tied  up  in  favour  of  protestants. 

For  these  leasons,  I  think  the  general  catholic  relief  acts  do  not  touch  the  clause 
restraining  alienation,  or  affect  the  condition  precedent  contained  in  the  proviso. 

Rightly,  therefore,  the  Shrewsbury  Estate  Act,  6  &  7  Vict.  c.  28,  recites  as  still 
subsisting  both  the  restraining  clause  in  the  act  6  G.  1  and  the  proviso.  That  statute, 
after  reciting  the  restraining  clause,  repeals  the  proviso,  and  so  in  effect  re-enacts-  the 
clause  against  alienation,  and  restores  to  it  that  universal  and  inevitable  operation 
which  the  clause  was  originally  intended  to  have.  It  was  after  this  re-enactment  of 
the  restraining  clause,  and  while  it  existed  in  its  integrity  and  universality,  that  Earl 
Bertram  affected  to  aliene. 

Then  it  is  alleged,  thirdly,  that  this  private  estate  act  (the  6  G.  1,  c.  29)  is  but  a 
contract  between  the  parties  to  it ;  that  the  limitations  under  which  the  present  plain- 
tiff claims  were  carved  l)y  the  act  of  parliament  out  of  a  reversion  in  fee  of  Gilbert 
Earl  of  Shrewsbury  ;  that  Earl  Gilbert  was  a  Jesuit  priest,  resident  in  a  Roman 
Catholic  seminary  abroad,  and  therefore  laboured  under  a  special  incapacity  to  inherit, 
take,  or  enjov  under  the  1  Jac.  1,  c.  4,  s.  G  ;  and  that,  as  he  consequently  had 
nothing,  he  could  give  nothing  to  the  plaintiff,  and  the  plaintiff  could  take  nothing 
from  him. 

I  do  not  at  all  agree  to  this  view  of  the  effect  of  a  private  act  of  parliament, — that 
it  is  neces.sarily  to  be  construed  as  a  mere  contract.  The  rule  that  it  is  to  be  con- 
[219]-strued  as  a  contract  or  a  conveyance  is  a  mere  rule  of  construction.  You  are, 
it  is  true,  so  to  construe  a  private  act  as  to  effectuate  the  intentions  of  the  parties, 
and  bind  their  interests,  and  theirs  only,  as  they  intended  them  to  be  bound,  and  so 
as  not  to  prejudice  or  affect  the  interests  of  strangers  :  but  that  is  only  if  the  act  admits 
of  such  a  construction.  The  legislature,  in  passing  a  private  act,  is  as  omnipotent  as 
in  passing  a  public  act ;  and,  if  the  words  of  the  act  do  clearly  and  inevitably  com- 
prehend the  estates  or  rights  of  strangers,  a  court  of  law  must  hold  those  estates  or 
rights  of  strangers  bound.  Now,  here,  the  statute  treats  Earl  Gilbert,  as  having  had 
a  reversion  in  fee  in  himself  ;  the  act  not  only  gives  the  plaintiff  his  estate  out  of  that 
reversion,  but  expressly  excepts  Earl  Gilbert  out  of  the  saving  clause.  Were  the  case, 
therefore,  such  that  not  only  in  law  Earl  Gilbert  cannot  be  deemed  to  have  consented, 
but  that  even  in  fact  he  never  did  consent,  and  had  no  estate  as  to  which  he  could 
consent,  yet  he  and  that  re^'ersion  are  bound.  Were  the  statute  a  tyrant,  yet  its 
decree,  being  clear,  is  irresistible. 

But,  supposing  the  act  to  be  construed  exactly  like  a  mere  contract,  and  to  convey 
no  more  than  such  a  contract  between  the  parties  to  the  act  would  convey,  yet  a 
statutory  contract  to  which  Earl  Gilbert  was  a  party  would  convey  all  that  he  had, 
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or  might  have  had,  were  it  not  for  his  personal  incapacity  ;  but,  sui'ely,  when  the 
legislature  recognizes  what  he  has,  and  establishes  what  he  does,  and  incorporates  his 
contract  into  the  statute  law  of  the  land,  it  impliedly,  but  very  clearly,  removes  all 
his  incapacity. 

Lastly,  it  must  not  be  assumed  that  Earl  Gilbert,  or  any  other  in  whom  the  I'cver- 
sion  in  fee  was,  would  be  a  necessary  party  to  a  compact  forming  a  proper  foundation 
for  a  private  act  of  parliament  binding  the  fee.  [220]  Whoever  had  an  estate-tail  in 
possession  could  in  effect  dispose  of  tlie  reversion  in  fee  by  suffering  a  recovery.  The 
power  of  the  reversioner  was  nothing,  and  the  value  of  the  reversion  in  fee  nothing. 
So  valueless,  indeed,  is  such  a  reversion,  that  it  has  been  held  that  a  reversion  in  fee 
expectant  on  the  determination  of  an  estate-tail  is  not  even  assets  for  the  payment  of 
debts:  see  Corayns's  Digest,  Assets  (B.).  The  estate-tail,  at  the  time  of  the  passing 
of  the  6  (t.  1,  was  in  the  infant  son  of  George,  which  infant  was  duly  represented 
before  the  House  of  Lords  by  his  next  friend.  Assuming  Earl  Gilbert,  therefore,  to 
have  been  utterly  incapalile,  and  not  capacitated,  or  not  even  to  have  been  a  party  to 
the  ariangement,  still  parties  were  present  and  represented  who  were  competent  to 
l)ind  the  reversion  in  fee. 

Whether,  therefore,  the  evidence  adduced  to  prove  that  Earl  Gilbert  was  a  Jesuit 
piiest,  residing  in  a  Eoman  Catholic  seminary  abroad,  was  admissible  or  not,  it  becomes 
unnecessary  to  inquire.  The  third  and  last  objection  made  by  the  defendants  to  the 
plaintiff"'s  title  seems  to  me,  therefore,  to  fail. 

The  i-esult  is,  that  no  solid  answer  has  been  given  to  the  plaintiff's  claim  as  Earl 
of  Shrewsbury,  to  whom,  as  such,  the  estates  have  been  given  by  act  of  pai-liament; 
and  the  rule  must  be  discharged. 

Kule  discharged  (a). 

[221]     In  the  Exchequkr  Chamber. 

The  Earl  of  Shrewsbury  v.  Scott  and  Others.     Feb.  18th,  1S60. 

Affirmance  of  judgment  of  the  Common  Pleas. 

The  defendants  having  appealed  against  the  decision  of  the  court  of  Common 
I'leas,  the  case  was  argued  before  Pollock,  C  15.,  Wightman,  J.,  Bramwell,  B., 
Cliannell,  B.,  Hill,  J.,  and  Blackburn,  J.,  on  the  1st,  2nd,  and  3rd  instant,  by  Sir 
Kichard  Bcthell,  A.  G.,  for  the  defendants.  The  Court,  without  hearing  Sir 
Fitzroy  Kelly,  foi'  the  plaintiff',  took  time  to  consider ;  and  now  their  judgment  was 
delivered  hy 

Pollock,  C.  B.  This  was  an  appeal  from  the  judgment  of  the  court  of  Common 
Pleas  on  certain  points  leservcd  on  the  trial  of  the  cause  before  the  Lord  Chief  Justice 
Cockburn.  The  case  is  reported  in  the  6  C.  B.  (N.  S.)  p.  I.  It  was  an  action  of 
ejectment  brought  to  recover  the  mansion  of  Alton  Towers,  in  the  county  of  Stafford, 
and  certain  lands  held  therewith  by  the  Earls  of  Shrewsbury. 

At  the  trial,  a  verdict  was  directed  for  the  plaintiff",  subject  to  certain  points  of 
hivv  arising  upon  the  construction  of  various  documents  and  acts  of  parliament  referred 
to.  In  Hilary  Term,  LS5SJ,  a  rule  was  obtained  by  Shoo,  Serjt.,  to  entoi'  a  verdict  for 
the  defendants.  Cause  was  shewn  against  this  rule  in  Trinity  Term,  by  Sir  Fitzroy 
Kelly  (then  Attorney-General),  Mr.  Kolt,  Mr.  .Vlanisty,  Mr.  I'^llis,  and  Mr.  Ilannen; 
and  the  rule  was  supported  by  Shee,  Serjt.,  Sir  Richard  Betliell  (the  ])resent  Attorney- 
General),  Mr.  C.  Hall,  Mr.  Badele}',  and  Mr.  Archibald.  1  he  hearing  of  the  case 
occupied  eight  days.  The  court  of  Common  Pleas,  by  a  unanimous  judgment, 
delivered  seriatim,  tli.schai'ged  the  rule. 

The  piescnt  Attorney-General  has  been  heard  bc-[222]-fore  us  during  a  portion 
of  three  days  on  the  ajipeal  from  the  judgment  of  the  Common  Pleas.  He  has  argued 
the  points  in  favor  of  the  plaintiff'  in  error  more  elaborately  perhaps  than  they  were 
argued  in  the  court  below  :  but  nothing  new  has  been  elicited  ;  nor  has  any  point 
been  presented  to  our  attention,  which  was  not  before  the  court  below.     While  the 

(a)  The  judgment  was  pinnouuced  in  Trinity  Teini  :  but,  the  case  l)eing  about  to 
lie  argued  before  the  I'^xcheriuer  Chamber,  on  apjjcal,  the  reporter  thought  il  convenient 
to  prepare  il  at  once. 
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argument  was  proceeding,  we  had  au  opportunity  of  considering  it  from  day  to  day. 
At  the  close,  we  thought  it  would  not  be  necessary  to  hear  the  counsel  for  the  respon- 
dent ;  and,  on  the  fullest  consideration,  we  think  it  is  not ;  and  I  have  now  to  deliver 
the  unanimous  judgment  of  this  court  in  favor  of  the  plaintiff, — agieeing,  as  we  do, 
with  the  court  of  Common  Pleas,  that  the  rule  to  enter  the  verdict  for  the  defendants 
ought  to  be  discharged. 

It  is  unnecessary  to  state  the  facts  of  the  case  at  length  :  they  aie  fully  set  out  in 
the  preambles  to  the  two  private  acts,  6  G.  1,  c.  29,  and  6  it  7  Vict.  c.  28.  From 
these  recitals,  it  would  appear,  that,  in  the  year  1700,  Charles,  Earl  and  Duke  of 
Shrewsbury,  by  indentures  of  lease  and  release  of  the  30th  and  31st  of  October,  made 
a  settlement  of  his  manors,  lands,  &c.,  to  the  uses  therein  stated.  At  that  period,  by 
the  1 1  &  1 2  W.  3,  c.  4,  s.  4,  persons  professing  the  Roman  Catholic  religion,  from  and 
after  the  29th  of  September,  1700,  unless  they  took  certain  oaths  and  subscribed  a 
certain  declaration  within  six  months  of  attaining  the  age  of  eighteen  years,  were  (as 
to  themselves  only)  made  incapable  of  inheriting  ;  and  the  ne.xt  of  kin  which  should 
be  a  protesUmt  was  to  have  and  enjoy  the  lands,  &c.,  of  such  Koman  Catholic.  The 
branch  of  the  Talbot  family  descended  from  John  the  tenth  earl  were  then  Roman 
Catholics.  There  was  another  branch,  of  whom  ^^'illiam  Talliot  Bishop  of  Salisbury 
was  the  head,  the  members  of  which  appear  to  have  been  protestauts. 

Earl  Gilbert,  on  the  marriage  of  his  younger  brother  [222«]  George,  by  indentures 
of  the  3rd  and  4th  of  March,  1718,  made  another  settlement  of  the  estates;  and  to 
this  settlement  William  Lord  Bishop  of  Salisbury  (afterwards  Bishop  of  Durham)  was 
a  party.  That  settlement  differed  in  some  respects  from  the  settlement  of  1700: 
indeed,  to  eft'ectuate  all  the  objects  of  that  indenture,  it  was  deemed  necessary  to  have 
a  private  act  of  parliament  to  confirm  it.  Accordingly,  it  was  by  the  settlement  of 
1718  agreed  that  Earl  Gilbeit,  George  Talbot,  John  Talbot,  William  Lord  Bishop  of 
Salisbury,  and  Charles  Talbot  should  endeavour  to  obtain  a  private  act  of  parliament, 
and  give  their  consent  thereto,  for  settling  the  said  manors,  lands,  iVc,  on  the  said 
William  Lord  Bishop  of  Salisbury,  and  the  issue  male  of  his  body,  after  the  death  of 
Gilbert,  George,  and  John,  and  failure  of  issue  male  of  their  bodies, — not  according 
to  either  settlement,  but, — "in  such  manner  as  should  be  advised."  Accordingly,  a 
private  act  of  parliament  was  obtained,  which,  after  reciting  both  settlements,  contains 
a  recital  that  Earl  Gilbert  was  desirous  that  the  settlement  should  be  further  extended 
in  manner  thereinafter  mentioned,  and  that  the  manors,  lands,  &c.,  should  be  annexed 
to  and  go  along  with  the  title  and  dignity  of  Earl  of  Shrewsbury. 

With  the  above  recitals,  the  private  act  6  G.  1,  c.  29,  was  passed  :  and  we  are  of 
opinion,  that,  although  it  was  merely  a  private  act,  it  is,  with  reference  to  those 
persons  and  those  matters  with  which  it  professes  to  deal,  and  which  are  within  the 
scope  of  its  enactments,  of  as  much  force,  and  as  binding,  as  any  public  act  of  the 
legislature  i-elating  to  the  most  important  interests  of  the  community. 

Now,  by  that  pi'i\ate  act,  the  6  G.  1,  c.  29,  s.  2,  it  was  enacted,  that,  on  failure 
of  the  issue  male  of  George  and  John  Talbot  and  (xilbert  Earl  of  Shrewsbury,  respec- 
tivel}',  the  lands  (claimed  in  this  action)  shall  be  and  remain  to  the  use  and  behoof 
of  evevy  person  (being  issue  [222/']  male  of  the  body  of  the  first  Earl  of  Shi-ewsbury) 
to  whom  the  title  of  Earl  of  Shrewsbury  shall  descend. 

The  issue  male  of  George,  John,  and  Gilbert,  respectively,  ha\'e  failed.  The 
plaintifi'  (below)  is  issue  male  of  the  first  Earl  of  Shrewsbury  to  whom  the  title  has 
descended,  and  consequently  he  is  entitled  to  the  property  in  question  as  tenant^in- 
tail,  unless  something  can  be  shewn  to  disentitle  him. 

This  mode  of  viewing  the  case  renders  it  unnecessary  to  determine  whether  the 
settlement  of  1700  and  the  estates  thereb}' created  continued  in  existence,  notwith- 
standing the  subsequent  settlement  of  1718  and  the  private  act  of  6  G.  1,  or  whether 
it  is  correct  to  say  (a  question  rather  of  words)  that  they  were  abrogated,  superseded, 
or  set  aside  by  the  subsequent  settlement  and  the  private  act  of  parliament.  Nor  is 
it  necessary  to  determine  the  effect  of  the  deed  of  1718.  The  governing  instrument 
is  the  private  act  of  parliament.  It  ineoiporates  the  two  settlements  (modifying  the 
first) ;  and  they  (controlled  by  the  pri\ate  act)  become  part  of  the  parliamentary 
arrangement  by  the  legislature. 

We  think  this  view  of  the  case  is  an  answer  to  the  points  first  presented  to  our 
attention  by  the  leained  Attorney-General,  as  counsel  for  the  appellants,  viz.  that 
Bertram  Arthur  Earl  of  Shrewsbury  was  tenant-iu-tail  under  the  settlement  of  1700, 
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ami  ]\m\  a  title  paramount  which  was  not  aft'octed,  and  could  not  be,  by  the  settle- 
ment of  171f>,  and  therefore  not  by  the  private  act  of  6  G.  1  which  confirmed  it,  and 
(as  was  argued)  did  not  touch  the  settlement  of  1700. 

Settlements  and  conveyances  can  affect  the  estates  only  which  the  parties  to  them 
possess.  It  is  a  legal  possibility  that  Earl  Bertram  may  have  had  two  estates  in  tail- 
male  of  the  lands  in  question, — one,  under  the  settlement  of  1700, — the  other,  under 
the  settlement  of  171!^,  carved  out  of  the  reversion  undis-[222f]-posed  of  by  the 
settlement  of  1700  ;  and  the  two  would  present  this  singular  result, — that  the  latter 
he  could  enjoy,  but  could  not  alienate  ;  while  the  former  he  could  (possibly)  alienate, 
but  could  not  enjoy.  But  the  act  of  parliament  deals  with  the  kinds  themselves,  and 
not  merely  with  the  estates  (real  or  imaginary')  which  may  be  carved  out  of  the  fee- 
simple  :  and  by  the  act  the  lands,  manors,  iV'c.,  are  to  go  to  the  plaintitl'  (below). 

It  remains  to  be  considered  whether  anything  has  been  done  to  disentitle  the 
plaiutitt'  (below)  to  that  which  the  private  act  has  so  clearly  given  him  by  the  section 
alieady  cited.  There  is  a  particular  and  express  clause,  viz.  the  Sth,  against  any 
alienation  of  the  lands  by  the  descendants  of  George  (son  of  Gilbert  of  Batchcoate), 
or  of  John,  or  of  any  person  to  whom  any  estate  of  inheritance  in  the  lands  shall 
come  :  which  renders  it  unnecessary  to  say  what  might  have  been  done,  but  for 
that  tith  section  of  the  private  act,  6  G.  1,  c.  29.  But  by  that  section  nothing  is  to 
be  done  which  may  tend  to  the  disherison  of  the  heirs  inheritable  by  force  of  the 
recited  settlement  or  that  act ;  and  any  such  alienation  shall,  after  the  death  of  the 
alienor,  be  void,  as  was  observed  in  the  court  below.  The  manors,  lands,  &c.,  are 
not  to  bo  aliened,  to  the  disherison  of  the  plaintiti'  (below).  \A'hat  the  tenants  may 
do  with  their  estates  is  immaterial.  It  is  enough  to  say  they  could  not  effectually  do 
anything  to  the  disherison  of  the  heirs  inheritable  by  force  of  the  said  recited  settle- 
ment or  of  that  present  act  of  parliament, — of  which  heirs  inheritable  the  plaintiff 
(below)  is  undoubtedly  one. 

If,  then,  the  restraint  upon  alienation  in  clause  8  had  been  absolute  and  unqualified, 
the  title  of  the  plaintiff  below  would  have  been  clear.  But  it  was  not  absolute :  it 
was  qualified  by  a  proviso,  which  enabled  the  tenant-iu-tail, — who  should  within  six 
months  aftei'  he  attained  the  age  of  eighteen  years  take  certain  [222*/]  oaths  and 
subscrilje  a  certain  declaration,  and  thenceforth  continue  a  protestant  until  he  should 
attain  the  age  of  twenty-one,  and,  after  attaining  that  age,  while  he  continued  to  be 
a  protestant, — to  alien  the  same  premises,  or  any  part  thereof,  as  freely  as  he  might 
have  done  if  that  act  had  never  been  maile. 

Now,  it  may  be  observed, — first,  that  no  tenaut-in-tail  of  the  manors,  lands,  &c., 
has  fulfilled  the  conditions  required  by  the  proviso  to  enable  him  to  alienate.  What 
eflect  the  act  for  the  relief  of  Koman  Catholics  had  upon  the  Stli  section  and  its 
proviso  will  be  adverted  to  presently.  But, — secondly,  it  may  be  observed  (and  this 
is  far  more  important)  that  the  proviso  in  the  8th  section  is  absolutely  repealed  by  the 
32nd  section  (;f  the  private  act  of  6  iVs  7  Vict.  c.  28  :  anil  the  effect  of  that  repeal 
we  apprehend  to  be,  that,  for  all  matters  occurring  subsequent  to  the  repeal,  the 
private  act  of  tj  G.  1,  c.  2'J,  must  l)e  I'cad  as  if  tliero  never  had  been  any  such  proviso: 
see  Kai/  v.  d'oadu-in,  (>  Bingh.  .576,  4  M.  iV  P.  3-11.  And,  as  the  private  act  repealing 
the  proviso  was  passed  in  the  year  1843,  and  the  disentailing-decd  was  not  executed 
till  the  year  185(),  the  power  of  alienation  (if  any  ever  existed  under  any  circumstances) 
was  not  exercised  until  thirteen  years  after  the  repeal  of  the  proviso  to  the  8th  section, 
upon  which  alone  it  could  (apparently)  be  founded,  and  was  therefore  utterly  void  on 
the  death  of  Karl  Bertiani. 

We  are  aware  that  a  large  portion  of  the  aigunient  of  the  counsel  of  the  plaintiff 
in  error  was  directed  to  prove  that  the  8th  section  of  the  private  act  of  G  G.  1,  c.  29, 
was  entirely  swept  away  by  the  Koman  Catholic  Relief  Act,  10  G.  4,  c.  7.  But,  in 
our  judgment,  it  was  not;  for,  there  is  no  allusion,  direct  or  iiiflireet,  to  the  private 
act  of  (i  G.  1,  c.  29,  in  the  Koman  Catholic  Kelief-Aet  or  in  any  of  the  acts  at  any 
time  passed  on  the  subject.  But  we  are  told,  that,  upon  a  laige  [222']  and  broad 
view  of  the  statutes,  and  looking  at  the  policy  of  the  legislature  as  dis]jlayed  and 
disclosed  from  time  to  time,  the  inevitaliie  conclusion  is  that  the  8th  section  was 
lepcaled  and  swc])t  away  as  if  it  had  never  existed.  We,  howe\er,  come  to  .a  ditferent 
conclusion;  and,  as  the  legislature  in  the  year  liS43  recognized  the  existence  of  the 
private  act,  by  reciting  it  in  the  preamble  of  the  6  &  7  Vict.  e.  28,  and,  moru  tluni 
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that,  dealt  with  it  in  the  32nd  clause,  by  repealing  part  of  the  8th  section,  viz.  the  very 
pro\iso  that  is  said  to  have  lieen  swept  away  by  the  Roman  Catholic  Relief  Act,  it 
cannot  be  that  a  private  act  of  parliament  affecting  the  succession  to  an  inherit;incc, 
and  which  created  important  rights  and  claims  in  ceitain  persons  designated  in  the 
act,  is  to  be  deemed  merely  Ijy  implication  or  inference  to  have  been  repealed,  when 
parliament  has  itself,  in  language  unmistakeable,  recognized  its  continuance  as  a 
private  act,  and  has  dealt  with  it  by  distinctly  repealing  in  terms  the  important 
proviso  upon  the  true  construction  of  which  so  much  (no  doubt)  depended,  until  its 
repeal  has  rendered  it  unnecessary  to  con.strue  it  at  all. 

We  think  nothing  can  be  more  plain  than  that  the  repeal  of  the  proviso  in  the  8th 
section  of  the  6  G.  1,  c.  29,  by  the  6  &  7  Vict.  c.  28,  s.  32,  was  a  legislative  recogni- 
tion that  the  act  itself  remained  unrepealed,  and  that  the  8th  section  (without  the 
proviso)  should  from  the  passing  of  the  6  &  7  Vict.  c.  28,  operate  absolutely  in  restraint 
of  alienation.  And,  even  if  the  private  act  of  6  &  7  Vict.  c.  28  had  not  passed,  we 
are  of  opinion  that  the  6  G.  1,  e.  29,  s.  8,  was  not  repealed  by  the  Roman  Catholic 
Relief  Act,  10  G.  4,  c.  7. 

It  was,  indeed,  contended,  from  a  comparison  of  the  language  of  the  11  &  12  W.  3, 
c.  4,  s  4  (to  which  our  particular  attention  was  directed)  with  that  of  the  proviso  to 
the  8th  section,  that  the  8th  section  was  mei-ely  a  p.art  of  the  general  law  affecting 
Roman  Catholics,  [222/]  and  was  to  be  construed  in  conjunction  with  those  statutes 
which  created  a  general  disability  ;  and  that,  by  implication  and  construction,  the  8th 
section  ought  to  be  considered  as  repealed,  when  they  were  repealed.  But  we  think 
we  should  not  be  justified  in  regarding  the  8th  section  as  part  of  the  general  law 
against  Roman  Catholics.  The  poi'tion  of  it  which  resembles  the  language  of  the 
statute  of  W.  3  is  enabling  rather  than  disabling  ;  and,  though  the  8th  section  (as  a 
whole)  is  disabling,  there  is  nothing  to  shew  that  the  8th  section  was  confined  to 
Roman  Catholics.  In  its  terms  it  applies  to  all  persons  who  might  become  tenants- 
in-tail  by  viitue  of  the  private  act  of  parliament. 

We  think  that  these  considerations  dispose  of  the  points  argued  before  us,  in  a 
manner  to  leave  no  doubt  as  to  the  judgment  we  ought  to  pronounce,  and  to  render 
it  unnecessary  to  advert  to  the  cases  cited.  In  our  opinion,  whether  there  was  under 
the  settlement  of  1700  a  prior  estate,  and  paramount  to  the  estate  which  Earl  Bertram 
might  (but  for  the  statute)  have  taken  undei-  the  settlement  of  1 7 1 8,  we  think  the  positive 
enactments  of  the  statute  vest  the  manors,  lands,  &c.,  in  the  plaintiff  as  tenant-in-tail, 
not  under  either  settlement,  but  by  ■I'irtue  of  the  provisions  of  the  act  of  parliament : 
and,  we  think,  that,  as  the  8th  section  of  the  6  G.  1,  c.  29,  was  not  repealed  b}'  the 
Roman  Catholic  Relief  Act,  but  the  proviso  has  been  repealed  in  1843,  by  the  6  &  7 
Vict.  c.  28,  s.  32,  the  disentailing  deed  executed  subsequentl}-,  in  1S.56,  cannot  prevent 
the  right  of  the  plaintifi'  (below)  from  pre-\-ailing.  We  therefore  give  judgment  that 
the  rule  be  discharged,  in  affirmance  of  the  decision  of  the  court  of  Common  Pleas. 

I  ought  to  add,  that,  in  this  judgment,  we  are  unanimous,  but  that  I  alone  am 
responsible  foi'  the  reasons  and  the  form  in  which  they  are  presented. 

Judgment  affirmed. 

[223]     Smith  r.  Roche.     April  27th,  18.i9. 

rs.  C.  28  L.  J.  C.  P.  237;  5  Jur.  N.  S.  918.     See  Pegge  v.  Lampeter  Union,  1872-74, 
L.  R.  7  C.  P.  371  ;  L.  R.  9  C.  P.  373.] 

The  declaration  stated  that  the  plaintiff  was  the  mother  of  two  illegitimate  children 
of  which  the  defendant  was  the  father,  that  the  plaintiff,  having  rclimiuished  all 
immoral  intercour.se  with  the  defendant,  had  at  his  request  undertaken  and  then 
had  the  care  and  nurture  of  the  said  children,  and  that,  ni  consideration  of  the 
premises,  and  that  the  plaintifi'  would,  at  the  lequest  of  the  defendant,  continue  to 
take  charge  of  the  said  children,  and  to  supply  them  with  such  things  as  should  be 
necessary  for  their  use  and  benefit,  he  the  defendant  promised  the  plaintiff  to  pay 
her  the  sum  of  501.  a  year  for  and  during  a  time  not  yet  expired  : — Held,  that  the 
declaration  disclosed  a  sufficient  consideration  for  the  defendant's  promise. — The 
third  plea  stated,  that,  after  the  makingof  the  promise  and  before  any  partof  the  monev 
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claimed  by  the  plaiutitt'  began  to  accrue  or  become  due  or  payable,  one  of  the  said 
children  died  : — Held,  no  answer  to  the  action. 

This  was  an  action  for  the  breach  of  an  agrecnieut  to  pay  for  the  support  of  the 
defendant's  illegitimate  children. 

The  declaration  stated,  that  the  plaintiff,  being  then  sole  and  unmarried,  and 
having  theretofore  always  conducted  herself  with  chastity  and  decorum,  was  seduced  by 
the  defendant,  who  then  debauched  and  carnally  knew  the  plaintiff,  she  then  being 
so  sole  and  unmarried  as  aforesaid,  and  by  means  of  which  said  seduction  and  carnal 
knowledge  the  said  plaintiff  then  became  and  was  pregnant,  and  afterwards,  and 
before  the  making  of  the  promises  thereinafter  mentioned,  was  delivered  of  a  bastard 
child,  to  wit,  a  daughter,  which  said  child  had  been  and  was  begotten  by  the  defen- 
dant, and  afterwards,  and  before  the  making  of  the  promises  thereinafter  mentioned, 
was  delivered  of  another  bastard  child,  to  wit,  a  son,  which  said  last-mentioned  child 
had  been  and  was  begotten  by  the  said  defendant,  and  is  now  living :  that  afterwards, 
and  before  the  making  of  the  promises  thereinafter  mentioned,  the  said  plaintiff,  being 
so  sole  and  unmarried  as  aforesaid,  and  having  wholly  relinquished  and  given  up  all 
cohabitation  and  immoral  intercourse  with  the  defendant,  had,  at  the  request  of  the 
defendant,  undertaken  and  then  had  the  care  and  nurture  of  the  said  children ;  and 
thereupon,  afterwards,  in  consideration  of  the  premises,  and  that  the  plaintiff'  would, 
at  the  request  of  the  defendant,  continue  to  take  charge  of  the  said  children,  and  to 
supply  them  with  such  things  as  should  be  ne-[224]-cessary  for  their  use  and  benefit, 
he  the  defendant  then  promised  the  plaintiff,  she  then  being  so  sole  and  unmarried 
as  afcix'said,  that  he  the  defendant  shoulfl  or  would  pay  or  cause  to  be  paid  to  the 
plaintii)'  the  sum  of  501.  a  year  for  and  during  a  term  u'hich  has  not  yd  expired  (a),  to 
be  paid  (piarterly,  that  is  to  say,  on  the  1st  day  of  February,  the  1st  day  of  May,  the 
1st  day  of  August,  and  the  1st  day  of  November  in  each  and  every  year  during  the 
time  aforesaid,  the  first  of  such  quarterly  payments  to  be  due  and  pa3'al)le  on  the  1st 
day  of  Febmary,  18-53  :  Averment,  that,  although  the  plaintitl'  had  done  all  things 
necessary,  and  all  things  had  occurred  and  happened,  and  all  conditions  had  been 
performed,  necessary  to  entitle  tiie  plaintiff  to  have  the  defendant  to  pay  to  the 
plaintiff  the  said  sum  of  501.  a  year  by  the  quarterly  payments  therein  before  in  that 
behalf  mentioned  ;  yet  the  plainlill'  in  fact  said,  that  afterwards,  and  before  the  com- 
mencement of  this  suit,  a  large  sum  of  money,  to  wit,  the  sum  of  621.  10s.  of  the  said 
yearly  sum  of  5(_)1.,  for  one  year  and  one  quarter  of  anothei-  3'ear,  which  elapsed  before 
the  conniienccment  of  this  suit,  became  and  was  due  and  payalile  from  the  defendant 
to  the  plaintitl'  under  and  by  virtue  of  the  .saiil  promise  of  the  defendant  in  that 
behalf,  yet  the  defendant  had  not  at  any  time  paid  the  same,  or  any  part  thei'cof,  to 
the  ])laintiff,  and  the  said  sum  of  Gi'l.  10s.  and  every  part  thereof  remained  wlujlly 
due  and  unpaid. 

Third  plea,  to  the  lirst  count, — that,  after  the  making  of  the  promise  in  that  count 
mentioned,  and  before  any  part  of  the  money  in  that  count  claimed  l)y  the  plaintiir 
began  to  accrue  or  become  due  or  payable,  one  of  the  said  children  died. 

[225]  Dcnuu-rer,  to  tiie  thiid  plea,  the  ground  of  demurrer  stated  in  the  maigin 
being,  -■  "tiiatthc  death  of  the  said  child  does  not  ali'oid  any  answer  to  the  defendant's 
promise  to  pay  the  yearly  sum  for  and  during  the  life  of  the  plaintitl'."     .loindcr. 

liannan  (with  whom  was  Fetersdorlf,  Serjt.),  in  support  of  the  demurier.  Tiic 
declaration  disclo.ses  a  sulliciont  consideration  for  the  defendant's  ])roniise.  It  will  bo 
contended  on  the  part  of  the  defendant  that  there  was  no  consiilcration  for  the  dcien- 
daiit's  [)iomise  to  pay  the  501.  a  year,  inasnuich  as  the  law  casts  upon  the  mother  the 
duty  and  oliligation  of  supporting  her  illegitimate  otl'spring.  The  7  1st  section  of  the 
Poor  Law  Amendment  Act,  \  it  5  W.  4,  c.  7(i,  enacteil  tliat  "every  child  which  siiall 
be  born  a  bastard  after  the  passing  of  this  act  shall  have  and  follow  the  settlement  of 
the  mother  of  such  child  until  such  child  shall  attain  the  age  ot  .si.xteen,  or  shall  acquire 
a  settlement  in  its  own  right,  and  such  mother,  so  long  as  she  siiall  be  unmarried  or 
a  widow,  shall  be  bound  to  maintain  such  child  as  a  |)art  of  her  family  until  such  child 
shall  attain  the  age  of  si.xteen  ;  and  all  relief  granteil  to  such  child  while  under  the 
age  of  si.xteen  shall  be  considered  as  granted  to  such   mother  :    Provided  always  that 

(«)  These  words  were  at  the  trial  substituted  for  the  following, —  "during  the  life 

of  the  plaintiff." 
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such  liability  of  such  mother  as  aforesaid  shall  cease  on  the  marriage  of  such  child,  if 
a  female."  And  s.  72  enacted,  that,  "  when  any  child  shall  hereafter  be  born  a  bastard, 
and  shall  by  leason  of  the  inability  of  the  mother  of  such  child  to  provide  for  its 
maintenance  become  chargeable  to  any  parish,  the  overseers  or  guardians  of  such 
parish,  or  the  guardians  of  any  union  in  which  such  parish  may  be  situate,  may,  if 
they  think  proper,  after  diligent  inquiry  after  the  father  of  such  child,  apply  to  the 
next  general  quarter  sessions  of  the  [226]  peace  within  the  jurisdiction  of  which  such 
parish  or  union  shall  lie  situate,  after  such  child  shall  have  become  chargeable,  for  an 
order  upon  the  person  whom  they  shall  charge  with  being  the  putative  father  of  such 
child  to  reimburse  such  parish  or  union  for  its  maintenance  and  support ;  and  the 
court  to  which  such  application  shall  be  made  shall  proceed  to  hear  evidence  thereon, 
and  if  it  shall  be  satisfied,  after  hearing  both  parties,  that  the  person  so  charged  is 
really  and  in  truth  the  father  of  such  child,  it  shall  make  such  order  upon  such  person 
in  that  respect  as  to  such  court  shall  appear  to  be  just  and  I'easonable  under  all  the 
circumstances  of  the  case  :  Provided  always  that  no  such  order  shall  be  made  unless 
the  evidence  of  the  mother  of  such  bastard  child  shall  be  coi'roborated  in  some  material 
paiticular  b\'  other  testimony  to  the  satisfaction  of  such  court :  Provided  also  that 
such  order  shall  in  no  case  exceed  the  actual  expense  incurred  or  to  be  incurred  for 
the  maintenance  and  support  of  such  bastard  child  while  so  chargeable,  and  shall 
continue  in  force  only  until  such  child  shall  attain  the  age  of  seven  years,  if  he  shall 
so  long  live :  Provided  also  that  no  part  of  the  moneys  paid  by  such  putative  father 
in  pursuance  of  such  order  shall  at  any  time  be  paid  to  the  mother  of  such  bastard 
child,  nor  in  any  wa}'  be  applied  to  the  maintenance  and  support  of  such  mothei'." 
The  mode  of  proceeding  is  somewhat  modified  by  the  7  &  8  Vict.  c.  101,  ss.  1,  2,  3, 
and  6.  The  2nd  section  provides  that  "any  single  woman  who  may  be  with  child, 
or  who  may  be  delivered  of  a  bastard  child  after  the  passing  of  this  act,  or  who  has 
been  delivered  of  a  bastard  child  within  the  period  of  six  calendar  months  before 
the  passing  of  this  act,  may  either  before  the  birth  or  at  any  time  within  twelve 
months  from  the  birth  of  such  child,  or  at  any  time  thei'eafter,  upon  proof  that  the 
man  alleged  to  be  the  father  of  such  child  has  within  [227]  the  twelve  months  next 
after  the  birth  of  such  child  paid  money  for  its  maintenance,  make  application  to  any 
one  justice  of  the  peace  acting  for  the  petty  sessional  division  of  the  county,  or  for 
the  city,  borough,  or  place  in  which  she  maj'  reside,  for  a  summons  to  be  served  on 
the  man  alleged  by  her  to  be  the  father  of  such  child :  and  if  such  application  be 
made  before  the  birth  of  the  child,  the  woman  shall  make  a  deposition  upon  oath 
stating  who  is  the  father  of  such  child,  and  such  justice  of  the  peace  shall  thereupon 
issue  his  summons  to  the  person  alleged  to  be  the  father  or  such  child  to  appear  at 
a  petty  session  to  be  holden  after  the  expiration  of  six  days  at  least  for  the  petty 
sessional  division,  city,  borough,  or  other  place  in  which  such  justice  usually  acts." 
[Byles,  J.  The  mother  is  chargeable  for  sixteen  years,  "  if  of  sufficient  ability  ;  "  the 
putative  father  for  seven  years  only.]  Yes.  There  have  been  several  comparatively 
recent  decisions  upon  the  construction  of  contracts  of  this  sort.  In  Jeimiwjs  v.  Broum, 
9  M.  &  W.  4:96,  the  reputed  father  of  an  illegitimate  child  promised  to  pay  the 
mother  an  annuity  if  she  would  maintain  the  child  and  keep  secret  their  connection  : 
and  it  was  held  that  the  maintenance  of  the  child  was  a  sufficient  consideration  to 
sustain  an  assumpsit.  The  court  there  said  :  "  The  father  might  have  had  the  child 
affiliated  on  him,  and  the  consideration  must  be  understood  to  be  for  ordinary  pro- 
vision. We  think  that  a  sufficient  consideration."  In  Linnegar  v.  Hodd,  5  C.  B.  437, 
the  father  of  an  illegitimate  child  promised  the  mother,  that,  if  she  would  abstain 
from  affiliating  the  child,  he  would  pay  her  2s.  6d.  per  week  for  its  maintenance  :  the 
mother  did  so  abstain,  and  suffered  the  time  limited  by  the  statute  for  obtaining  an 
order  of  affiliation  to  expire  :  and  it  was  held  that  the  promise  bound  the  father, 
and  that  indebitatus  assumpsit  lay,  the  consi-[228]-deration  having  been  executed. 
So,  here,  it  is  implied  that  the  mother  will  not  affiliate  the  children,  but  will  take  upon 
herself  their  sole  support  and  maintenance.  The  next  case  is  Ilick.s  v.  trregori/,  S  (J.  B. 
378.  There,  the  reputed  father  of  an  illegitimate  child,  upon  ceasing  to  cohabit  with 
the  mother,  wrote  to  her  as  follows, — "As  I  always  promised  that  you  and  your  child 
should  never  want,  I  will  allow  you  1001.  a  year  for  your  life  and  little  Emma's,  to 
begin  from  the  1st  of  July,  and  to  be  paid  quarterly,  which  I  think  will  be  sufficient 
to  keep  you  in  great  comfort.  Of  course,  if  I  hear  of  your  behaving  ill,  or  bringing 
up  your  child  improperly,  I  will  stop  the  allowance  to  you : "  and   it  was  held  by 
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Wilde,  C.  J.,  and  Maule,  J.,  that  the  letter  disclosed  a  sutliL-ieut  consideration  for  the 
promise  to  pay  the  annuity,  viz.  the  mother's  properly  bringing  up  the  child.  It  is 
true  that  Williams,  J.,  did  not  assent  to  the  judgment  there  ;  but  the  doubt  which 
that  learned  judge  entertained  does  not  detract  from  the  case  as  an  authority  here  (a)'. 
(Jrmvhurst  v.  LaveracL,  6  Exch.  208,  is  also  to  a  certain  extent  an  authority  for  the 
plaintit}'.  There,  the  father  and  mother  of  an  illegitimate  child  entered  into  the 
following  agreement, — "  Agreement  made  between  L.  of,  &c.,  and  S.,  single  woman, 
respecting  the  maintenance  of  a  certain  illegitimate  female  child.  L.  agrees  to  pay 
4-")l.  to  the  child,  as  follows, — liil.  to  be  paid  down,  and  the  remaining  331.  in  four 
equal  payments  in  four  years, — the  first  of  such  payments,  81.  .5s.,  to  be  made  on  the 
30th  of  becemiier,  1836,  and  every  succeeding  30th  of  December  till  the  period  of 
four  years  do  expire  :  but,  if  the  child  should  die  before  the  four  years  do  expire,  the 
payments  to  [229]  cease  at  such  decease."  The  121.  was  paid  at  the  time,  and  the 
agreement  was  placed  in  the  hands  of  the  attesting  witness.  The  mother  having 
afterwai-ds  heard  that  the  father  had  got  possession  of  the  agreement,  obtained  against 
him  an  affiliation  order  for  payment  of  a  weekly  sura,  which  was  duly  paid.  .Sub.se- 
(piently  the  mother  married,  and  joined  with  her  husl)and  in  an  action  against  the 
father,  one  count  of  the  declaration  being  for  necessaries  supplied  to  the  child  by  her 
before  her  marriage,  and  another  count  for  necessaries  supplied  by  her  and  her  husband 
after  their  marriage  :  and  it  was  held,  that,  if  the  meaning  of  the  agreement  was  that 
the  father  would  make  the  stipulated  payments  if  the  mother  would  support  the 
child,  then  the  agreement  was  without  consideration  ;  but  that,  if  the  meaning  of  it 
was  that  the  mother  would  undertake  the  sole  maintenance,  without  affiliating  the 
child,  in  which  case  there  would  be  a  good  consideration,  then  the  agreement  had  not 
been  performed.  "According  to  the  literal  construction  of  this  agreement,"  said 
Parke,  B.,  "  the  defendant  undertakes  to  pay  if  the  female  plaintiff  will  support  the 
child  :  and,  in  that  case,  there  is  no  consideration  for  the  agreement,  since  she  was  by 
law  bound  to  do  so.  If  the  meaning  is  that  she  will  undertake  the  sole  maintenance 
of  the  child  without  affiliating  it,  in  which  case  there  would  be  a  good  consideration, 
then  the  agreement  has  not  been  performed."  [Willes,  J.  .Suppose  the  mother  and 
child  were  out  of  the  kingdom,  what  would  be  her  legal  obligation!  Besides,  the 
mother  i.s  only  bound  by  law  to  maintain  her  illegitimate  oft'-spring  provided  she  is 
of  sufficient  ability.]  If  the  mother  has  by  the  terms  of  the  contract  taken  upon 
herself  a  greater  obligation  than  was  already  imposed  upon  her  by  law,  that  will  be 
a  sutficient  consideration  for  the  defendant's  promise.  Then,  as  to  the  thiid  [230] 
plea,  which  is  based  on  the  assumption  that  the  death  of  one  of  the  children  put  an 
end  to  the  contract  altogether.  It  is  submitted  that  it  could  not  in  any  case  afford 
an  answer  to  any  part  of  the  claim.  The  contract  is,  that,  in  consideration  that  the 
plaintiff'  at  the  defendant's  reipiest  had  undertaken  the  care  and  nurture  of  the  children, 
and  that  she  would  at  the  re(|uest  of  the  defendant  continue  to  take  charge  of  the  said 
children  and  to  supply  them  with  such  things  as  should  be  necessary  for  their  use  and 
benefit,  the  defendant  would  pay  the  plaintiff  .501.  a  year.  "Children"  is  nomen 
coUectivura,  emliracing  any  number  there  might  be.  .Suppose,  instead  of  children, 
the  word  had  been  "  family,"  would  the  fact  of  the  family  being  reduced  to  one  have 
made  any  dillerence  in  the  construction  of  the  contract  1 

Lush,   Q.  C.   (with  whom  was  Tompson  Chitty),  contri  (af.     There  is  no  con- 

(a)'  The  doubt  of  Williams,  J.,  was,  that  the  father  only  intended  to  confer  upon 
the  plaintiti'  (the  mother)  a  bounty,  which  he  might  recall  at  pleasure. 

(a)''  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows, — 

"That  the  third  plea  is  good  in  law  : 

"That  the  Mist  count  of  the  declaration  is  bad  in  substance;  that  there  is  no 
sufficient  consideration  alleged  for  the  defendant's  |)roniise  in  that  count;  that  the 
c:hil(lr('ii  of  the  ijlaiiitiH'  l)eing  illegitimate,  she  was  bound  by  law  to  sup])ort  and 
maintain  them,  and  no  duty  was  cast  upon  the  defendant  to  do  so  ;  that  the  moral 
obligation  of  the  defendant  to  su|)p()rt  the  children  was  not  a  sufficient  eoiisidoratioil 
for  the  defcndaMt's  promise  ; 

"That,  supposing  the  promise  of  the  defcnd.mt  to  be  founiled  on  a  sufficient  con- 
sideration, then,  as  the  consideration  was  the  plaintilfs  continuing;  to  tJike  charge  of 
the  said  children,  and  to  supply  them  with  necessaries,  the  defendant  was  discharged 
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sideration  stated  iu  the  declaration  for  the  plaintiff's  promise, — the  plaintiff's 
promise  [231]  to  maintain  the  children  being  no  more  than  the  law  had  already 
cast  upon  her,  and  there  being  no  obligation  legal  or  otherwise  on  the  defen- 
dant. By  the  71st  section  of  the  4  &  5  W.  4,  c.  76,  the  liability  of  the  mother  in 
respect  of  her  illegitimate  children  is,  not  merely  to  maintain  them,  but  to  maintain 
them  as  part  of  her  family.  [Cockburn,  C.  J.  That  provision  was  not  intended  to 
apply  to  any  but  such  as  come  within  the  scope  of  the  poor  laws.]  The  language  is 
general.  [Cockburn,  C.  J.  The  whole  scope  of  the  act  has  reference  to  the  relief  of 
the  poor.]  The  giound  of  decision  in  all  the  cases  cited  on  the  other  side,  was,  that 
there  was  something  more  to  be  done  than  merely  maintiiining  the  child.  In  Jennings 
V.  Broion,  part  of  the  consideration  was,  that  the  connection  should  be  kept  secret ;  in 
Limiegar  v.  llodd,  that  the  mother  would  abstain  from  affiliating  the  child  ;  and  in 
Hicks  V.  Gregori/,  that  she  would  conduct  herself  ^ell,  and  bring  up  the  child  properly. 
Besides,  in  all  these  cases,  the  question  arose  upon  the  construction  of  the  contract, 
and  not  upon  demurier.  So,  in  l.'rmvhursl  v.  Laverad;  part  of  the  consideration  was 
assumed  to  be,  the  mother's  abstiiining  from  affiliating  the  child.  [Crowder,  J. 
Must  we  not  construe  thi->  contract  as  meaning  that  the  children  were  not  to  be 
affiliated  !  ]  The  declaration  should  then  have  alleged  that  as  part  of  the  considera- 
tion. [Cockburn,  C  J.  How  do  you  distinguish  this  case  from  Hicks  v.  Gregonj  ? 
The  very  same  argument  might  ha\e  been  urged  there  that  you  are  relying  upon 
here.]  Parts  of  the  judgment  in  that  case  are  very  unsatisfactory.  The  Lord  Chief 
Justice  does  not  at  all  advert  to  the  liability  of  the  mother  to  maintain  the  child. 
That  case  was  cited  in  Crmvhurst  v.  Laverack,  but  without  producing  any  impression. 
The  third  plea  shews  that  the  performance  on  the  plaintiff's  part  of  that  which  was 
the  consideration  [232]  for  the  defendant's  promise  had  become  impossible.  [Willes,  J. 
Suppose  this  had  been  an  annuity  given  by  a  will  in  these  terms,  for  the  support  of 
the  two  children,  would  it  cease  or  abate  by  the  death  of  one  ?]  The  court  of 
Chancery  in  that  case  would  probably  construe  the  devise  in  favor  of  the  survivor. 
[Willes,  J.  t>uppose  there  be  a  recognizance  of  bail  for  two,  and  one  dies  1]  That  is 
a  totally  different  question.  If  a  guarantee  were  given  for  a  thing  to  be  done  by 
two,  and  one  of  them  died,  the  guarantee  would  before  the  late  Mercantile  Law 
Amendment  Act,  19  &  20  Vict.  c.  97,  s.  3,  be  gone.  The  whole  consideration  must 
be  performed.  [Cockburn,  C.  J.  Why  is  the  payment  of  the  501.  a  year  to  be 
limited  to  the  joint  lives  of  the  two  children  i  Is  the  surviving  child  to  be  left 
destitute  ^  The  contract  is  indivisible  :  it  is  an  entire  contract  for  the  payment  of 
501.  a  year  for  the  use  and  benefit  of  the  two  children. 

Cockburn,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment 
upon  this  demurrer.  There  are  two  questions, — Hrst,  whether  the  first  count  of  the 
declaration  discloses  a  good  cause  of  action, — secondly,  whether,  assuming  that  it 
does,  the  third  plea  affords  an  answer  to  it.  The  action  is  brought  to  recover  certain 
instalments  of  an  annuity.  The  declaration,  after  stating  that  the  plaintiff  was  the 
mother  of  two  illegitimate  children  of  which  the  defendant  was  the  father,  goes  on  to 
allege  that  the  plaintiff,  having  relinquished  and  given  up  all  cohabitation  and  immoral 
intercourse  with  the  defendant,  had,  at  the  re(iuest  of  the  defendant,  undertaken  and 
then  had  the  aire  and  nurture  of  the  said  children,  and  that  thereupon,  in  "  considera- 
tion of  the  premises,  and  that  the  plaintiff  would,  at  the  request  of  the  defendant, 
continue  to  take  charge  of  the  said  children  and  to  supply  them  [233]  with  such 
things  as  should  be  necessary  for  their  use  and  benefit,  he  the  defendant  then  piomised 
the  plaintiff,  she  then  being  so  sole  and  unmarried  as  aforesaid,  that  he  the  defendant 
would  pay  or  cause  to  be  paid  to  the  plaintiff  the  sum  of  501.  a  year  for  and  daring  a 
term  which  has  not  yet  expired."  It  is  contended  that  there  was  no  consideration  for 
this  promise  of  the  defendant,  inasmuch  as  the  law  had  already  imposed  upon  the 
plaintiff  an  obligation  to  do  that  which  is  set  forth  as  the  consideration,  viz.  her 
having  undertaken  the  care  and  nurture  of  the  children  :  and,  in  support  of  this 
objection,  reference  has  been  made  to  the  statute  for  the  relief  of  the  poor,  4  it  5  W.  4, 
c.  76,  the  7 1st  and  72nd  sections  of  which  provide  that  the  mother  of  a  bastard  child, 
so  long  as  she  remains  unmarried  or  a  widow,  is  bound  to  maintain  it  as  part  of  her 
family  until  the  age  of  sixteen  or  marriage,  and  define  the  extent  of  the  liability  of 

from  his  liability  by  its  being  impossible  for  the  plaintiff,  by  leason  of  the  death  of 
one  of  the  said  children,  to  perform  the  consideration  for  the  defendant's  promise." 


6  C.  B.  (N.  S.)234.  SMITH    ?'.    ROCHE  445 

the  putative  ffithei'.  But,  when  we  look  into  the  statutes,  we  find  that  this  liability 
of  the  mother  is  to  be  taken  with  this  qualification, — that  she  is  of  ability  to  maintain 
the  child.  If  she  be  not  of  ability,  the  obligation  as  respects  her  becomes  inefiectual 
and  inoperative,  and  the  maintenance  of  the  child  thus  left  destitute  is  cast  upon  the 
palish.  Besides,  the  woman  has  a  right  to  call  upon  the  father  to  contribute  to  the 
support  of  his  illegitimate  ott'spring.  Now,  this  contract  would  practically  have  the 
effect  of  depriving  her  of  this  latter  advantage.  The  7  &  )S  Vict.  c.  101,  ss.  "2,  3,  and 
6,  secure  to  the  mother  assistance  from  the  father,  provided  she  is  unable  to  maintain 
the  child  herself.  She  may  go  before  the  magistrate  for  an  order  upon  him  for  that 
purpose  ;  but  the  making  of  that  order  is  in  the  discretion  of  the  magistrate,  and  is 
to  be  e.vercised  by  him  with  a  due  regard  to  all  the  circumstances  of  the  case, — one 
of  which  circumstances  would  be  the  [234]  ability  or  non-ability  of  the  mother  to 
support  the  child  herself ;  another  would  be,  whether  or  not  the  father  bad  already 
made  provision  for  that  purpose.  It  would  be  monstrous  to  suppose  that  the  magis- 
trate, when  he  found  that  the  father  had  already  made  a  sufficient  provision  for  the 
maintenance  of  his  illicit  ofi'spring,  should  allow  him  to  be  harrassed  by  an  order  of 
afiiliation.  Now,  if  the  general  effect  of  this  contract  would  be  to  deprive  the  mother 
of  that  means  of  compelling  the  father  to  make  contribution,  it  would  throw  upon  her 
the  ol)ligation  to  maintain  the  children  herself.  The  general  effect  of  the  contract  is 
to  cast  that  burthen  upon  her.  If  so,  there  is,  independently  of  the  statutes  referred 
to,  a  good  anil  sufficient  consideration  to  support  the  defendant's  promise ;  which  may 
in  ert'eet  be  taken  to  be  this, — "If  you,  the  mother  of  my  two  illegitimate  children, 
will  continue  to  take  charge  of  thera,  and  to  supply  them  with  such  things  as  may  be 
necessary  for  their  use  and  benefit,  I  will  pay  you  501.  a  year."  Read  in  that  way, 
I  think  the  declaration  is  good,  and  discloses  a  sufficient  consideration  for  the  defen- 
dant's promise,  even  assuming  the  propo.sition  laid  down  by  the  court  of  Exchequer  in 
Crowhurst  v.  Laverack,  8  E.xch.  208,  to  be  tenable,  viz.  that  the  obligation  imposed 
upon  the  mother  by  the  poor  law  acts  prevents  her  undertaking  to  maintain  the  child 
from  enuring  as  a  consideration  for  the  defendant's  pi'omise  to  make  the  stipulated 
payments. 

Then,  as  to  the  third  plea,  which  sets  up  in  answer  to  the  declaration,  that,  after 
the  making  of  the  promise,  and  before  any  part  of  the  money  in  the  declaration 
claimed  began  to  accrue  or  become  due  or  payable,  one  of  the  said  children  died.  The 
question  i.s,  whether,  the  contract  being  to  pay  501.  a  year  for  the  maintenance  and 
support  of  the  two  children,  the  death  of  one  of  them  necessarily  puts  an  end  to  it. 
When  [235]  we  look  at  the  circumstances  set  forth  in  the  declaration, — that  the 
plaintitl',  being  the  mother  of  two  illegitimate  children  of  which  the  defendant  was  the 
father,  had  undertaken  the  charge  of  them,  and,  at  the  defendant's  rc<|uest,  had 
further  undertaken  to  continue  to  take  charge  of  and  to  supply  them  with  sneh  things 
as  should  lie  necessary  for  thcii'  support ;  and  that  the  defendant,  in  consirleration  of 
this,  promisefl  to  pay  the  plaintifi'  .501.  a  year, — I  do  not  see,  that,  because  one  of  the 
children  has  died,  the  plaintiff',  who  has  done  all  in  her  power  to  perform  the  contract 
on  her  part,  should  Ijc  de])rivefl  of  the  benefit  of  it.  It  is  uinieccssary  to  .say  how  long 
the  annuity  is  to  be  payable :  it  may  be  for  the  plaintifi's  life  ;  but  it  is  enough,  for 
the  purpose  of  the  present  plea,  to  say  that  it  is  for  a  term  not  yet  expired.  For 
these  reasons,  I  am  of  opinion  that  a  sufficient  consideration  is  disclosed  upon  the  face 
of  the  declaration,  and  that  the  third  plea  affords  no  answer  to  it. 

Crowdkk,  J.  I  am  of  the  same  opinion.  Looking  at  the  statement  of  the 
contract  in  the  declaration,  I  think  there  is  ample  consideration  on  the  face  of  it  to 
sup])orl  the  promise.  The  objection  is,  that  the  consideration  is  insuliieient,  because 
the  jilaintiir  has  undertaken  to  do  no  more  than  she  was  already  bound  to  do  by  the 
4  ct  5  W.  4-,  c.  76,  s.  71.  Now,  without  giving  ;iuy  o])inion  as  to  whetluM'  or  not  that 
statute  has  the  ap])lication  to  the  matter  in  hand  which  it  is  assumed  to  have,  it 
ap])ears  to  me,  tiiat,  taking  the  aigumcnt  to  the  fullest  extent,  -  that,  by  foice  of  the 
71st  section,  llio  plaintitl'  was  already  bound  to  ni.'unt.iiii  the  chiidi'iMi  as  ])art  of  her 
family, — the  consideration  hei'e  goes  far  beyond  that,  and  fai-  licyond  any  obligation 
which  the  law  has  cast  upon  her.  Stie  undertakes  to  support  the  children  in  all 
events  and  for  an  unlimited  time.  [236]  Suppose  she  should  become  .so  reduced  in 
circumstances  as  to  absolve  her  from  the  obligation  imposed  on  her  by  the  statute, 
that  would  not  relieve  her  from  this  contract,  to  continue  to  take  charge  of  the 
rhildren  and  to  supply  them  with  all  things  neces.sary  for  their  use  and  benelil.     The 
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consideration  is  clearly  sufficient.  I  also  perfectly  agree  with  the  Lord  Chief  Justice 
that  the  effect  of  the  contract  is  that  the  plaintiff  was  to  continue  to  support  the 
children  so  that  they  should  not  be  a  burthen  on  the  defendant :  and  that  is  an  ample 
consideration  for  the  defendant's  promise,  and  is  quite  independent  of  any  question 
arising  upon  the  poor-law  acts.  The  next  question  is,  whether  the  third  plea  affords 
any  answer  to  the  declaration.  It  seems  to  me  that  it  does  not.  Looking  at  the  con- 
sideration and  the  promise  alleged  in  the  declaration,  I  find  that  the  promise  is  not 
confined  to  the  maintenance  of  the  children  :  the  way  it  is  alleged  is  this, — The 
declaration  begins  with  stating  the  intercourse  resulting  in  the  birth  of  two  children, 
and  that,  the  intercourse  having  ceased,  the  plaintirt'  had  at  the  request  of  the  defen- 
dant undertaken  and  then  had  the  care  and  nurture  of  the  children  :  it  then  goes  on 
to  aver,  that,  in  consideration  of  the  premises,  and  that  the  plaintiff'  would  at  the 
request  of  the  defendant  continue  to  take  charge  of  the  said  children,  and  to  supply 
them  with  such  things  as  should  be  necessary  for  their  use  and  benefit,  he  the  defen- 
dant then  promised  the  plaintifi'  that  he  would  pay  her  501.  a  year,  (fee.  I  see  no 
reason  why  the  defendant  should  not  for  that  consideration  undertake  to  pay  the  .501. 
a  year.  Then,  one  of  the  children  having  died,  can  the  plaintifi'  prove  that  she  has 
performed  that  which  was  the  consideration  for  the  defendant's  promise"?  She  has 
continued  to  take  charge  of  the  children  and  to  supply  them  with  all  things  necessary, 
so  as  to  relieve  [237]  the  defendant  from  the  burthen  of  supporting  them,  until  the 
death  of  them,  and  she  still  continues  to  support  the  surviving  child.  She  has,  there- 
fore, done  all  she  could  do  to  perform  her  part  of  the  contract.  I  therefore  think  the 
plea,  which  alleges  that  one  of  the  children  had  died  before  any  of  the  money  claimed 
by  the  declaration  became  pa^'able,  affords  no  answer  to  the  action. 

WiLLES,  J.  I  entirely  concur  in  the  opinions  pronounced  by  my  Lord  and  my 
Brother  Crowder. 

Byles,  J.  I  am  of  opinion  that  the  declaration  in  this  case  is  perfectly  free  from 
objection.  The  obligation  which  the  law  casts  upon  the  mother  of  an  illegitimate  child 
is,  to  maintain  it  provided  she  be  of  sufficient  ability  to  do  so.  The  71st  section  of 
the  4  &  5  W.  4,  c.  76,  which  enacts  that  the  mother  of  every  child  which  shall  be  born 
a  bastard,  shall,  so  long  as  she  shall  be  unmarried  or  a  widow,  be  bound  to  maintain 
such  child  as  a  part  of  her  family,  until  such  child  shall  attain  the  age  of  sixteen, 
seems  to  me  to  refer  to  the  old  statute  of  43  Eliz.  c.  2,  s.  7,  which  provided  "  that  the 
father  and  grandfather,  and  the  mother  and  grandmother,  and  the  children  of  every 
poor,  old,  blind,  lame,  and  impotent  person,  or  other  poor  person  not  able  to  work, 
being  of  sufficient  ability,  shall,  at  their  own  charges,  relieve  and  maintain  every  such 
poor  pei'son,  in  that  manner,  and  according  to  that  rate,  as  b\'  the  justices  of  the  peace 
of  that  county  where  such  sufficient  persons  dwell,  or  the  greater  number  of  them,  at 
their  general  quarter  sessions  shall  be  assessed,  upon  pain  that  eveiy  one  of  them  shall 
forfeit  20s.  for  every  month  which  they  shall  fail  therein."  Now,  an  illegitimate 
child  was  not  within  that  provison.  It  seems  to  me  that  the  object  of  the  [238] 
subsequent  statute  was,  to  compel  the  mother  of  an  illegitimate  child  to  maintain  it  in 
the  same  manner  and  to  the  same  extent  as  the  obligation  was  before  imposed  by  law 
upon  the  parents  of  legitimate  children,  viz.  subject  to  her  being  of  sufficient  ability. 
Here,  the  obligation  which  the  mother  takes  upon  herself  is,  to  maintain  the  children 
solely  and  absolutely  ;  and  wherever  they  may  be,  and  wherever  she  may  be  :  and, 
further,  .she  is  to  take  charge  of  them, — such  charge  as  is  comprehended  in  the  terms 
"care  and  nurture."  There  is,  therefore,  in  my  judgment,  abundant  consideration  for 
the  defendant's  promise.  As  to  the  plea,  it  seems  to  me  to  afford  no  answer  whatever 
to  the  declaration.  There  is  no  provision  in  the  contract  for  the  cesser  of  the  annuity 
on  the  happening  of  the  death  of  one  of  the  children.  The  plaintifi'  has  done  all  that 
in  her  lay  to  perform  her  part  of  the  bargain.  I  should  say, — though  it  is  unnecessary 
to  decide  that, — that  the  mother's  promise  to  supply  the  children  with  necessaries  was 
to  continue  so  long  as  either  of  the  children  should  live  ;  but  that  the  annuity  should 
continue  to  be  payable  to  her  notwithstanding  the  death  of  both.  It  seems  to  me  to 
be  precisely  the  same  as  if  the  defendant  had  paid  a  sum  in  gross.  In  that  case,  he 
clearly  could  not  have  maintained  an  action  to  recover  back  any  part  of  the  money  if 
one  or  both  the  children  had  died.  For  these  reasons,  I  am  of  opinion  that  our  judg- 
ment must  be  for  the  plaintifi'  upon  both  grounds. 

Judgment  for  the  plaintiff. 
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[239]    The  Hoddesdon  Gas  and  Coke  Company  (Limited),  App., 
Haselwood,  Eesp.     April  29th,  1859. 

[S.  C.  28  L.  J.  C.  P.  268 ;  5  Jur.  N.  S.  1013  ;  7  W.  R.  415.] 

There  is  no  obligation  upon  a  gas  company  registered  under  the  19  &  20  Vict.  c.  47, 
to  contiiuie  to  supply  a  customer  with  gas  for  any  particular  period  :  nor  does  the 
circumstance  of  quarterly  payments,  or  the  hiring  of  a  meter  by  the  year,  or  of  the 
company  being  the  only  one  in  the  neighbourhood,  aHord  any  ground  for  implying 
a  contract  to  that  efl'ect. 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  Hertford  county-court  on 
a  plaint  in  which  William  Haselwood  was  plaintiff  and  the  Hoddesdon  Gas  Company 
were  defendants. 

The  plaintifi'  was  the  proprietor  of  a  large  school  at  Hoddesdon,  having  between 
sixty  and  seventy  boys.  The  school  had  been  for  sevei'al  years  lighted  and  heated 
with  gas  supplied  by  meter  to  the  plaintitt'  by  the  defendants.  The  defendants  are  a 
company  having  limited  liability  under  the  19  &  20  Vict.  c.  47,  and  have  been  in  the 
habit  of  suppl\'ing  the  town  of  Hoddesdon  with  gas  since  1849,  and  have  the  sole  and 
exclusive  supply  of  gas  at  that  place.     The  company  have  no  special  act. 

The  plaintiff  .sought  to  recover  the  sum  of  301.  for  loss  and  damages  sustained  by 
him  by  reason  of  the  defendants'  wrongfully  cutting  off  the  gas  from  his  school  on  the 
4th  of  May,  18.59,  contrary  to  the  contract  between  him  and  the  company.  The  cause 
was  tried  on  the  25th  of  May  last,  with  a  jury,  when  the  following  evidence  was 
adduced  on  the  part  of  the  plaintiff: — 

William  Haslewood,  the  plaintiff,  stated  that  he  lived  at  Hoddesdon,  and  kept  a 
school  there  ;  that  the  defendants  had  supplied  his  .school  with  gas  from  the  year  1849 
up  to  the  4th  of  May  last ;  that  he  was  in  the  habit  of  paying  for  the  gas  quarterly, 
according  to  accounts  rendered  to  him  by  the  company,  viz.  on  the  1st  of  February, 
the  1st  of  April,  the  1st  of  August,  and  the  1st  of  November;  that  he  also  hired  of 
the  company  a  meter,  at  5s.  a  yeai',  but  paid  for  it  qu.ir-[240]-terly.  [The  quarterly 
accounts,  and  receipts  for  gas  and  rent  of  meter,  given  by  the  company  to  the  plaintiff, 
were  put  in  and  read.]  That  on  the  27th  of  January  last,  being  four  days  before  the 
end  of  the  current  quarter,  the  secretary  to  the  company,  called  to  look  at  the  meter, 
and  remarked  that  it  had  not  registered  so  much  as  in  the  corresponding  quarter  in 
the  previous  year,  which  ended  on  the  1st  of  Feliruary,  1858;  that  he  looked  at  the 
meter,  and  found  that  it  stood  at  110,800  feet;  that  on  the  1st  of  November,  1857, 
it  stood  at  105,700,  showing  the  consumption  for  that  quarter,  less  the  four  days,  as 
indicated  by  the  meter,  to  lie  5100  feet  of  gas  ;  tiiat  the  consumption  for  the  corre- 
sponding quarter  ending  on  the  1st  of  Feliruary,  1S57,  was  17,1~!00  culiic  feet;  that  the 
secretary  said  he  was  not  at  all  .satisfied  at  such  a  dili'ercncc,  and  tha(  ho  should  charge 
consideralily  more  than  the  meter  indicated  ;  and  that  he  (the  plaintiff)  received  the 
following  letter  from  the  company  on  the  5th  of  February,  1858  : — 

Hoddesdon  Gas  and  Coke  Company  (Limited). 

"l^oard  Koom,  5th  February,  1858. 

" Sir,  —The  Secretary  having  repoited  the  quantity  of  gas  registered  by  the 
meter  in  your  school  during  the  last  quarter,  which  to  the  diieetors  is  very  unsatis- 
factory, thoy  have  to  rccjuest  you  will  allow  theii'  man  to  remove  it  on  Saturday 
morning  at  I  1  a.m.  for  the  purpose  of  testing  its  accuracy. 

"S.  Wa  UN  ICR,  Chairman." 

To  this  letter  the  plaintiff  sent  the  following  reply,  addressed  to  the  chairman  : — 

"Hoddesdon,  February  5th,  1858. 
"Sir, — The  discrepancy  in  the  quantity  of  gas  consumed,  conq)aring  it  with  the 
consumption  of  last  year,  may  bo  fairly  accounted  for  by  the  fact  of  not  having 
occasion  to  use  our  gas-stoves  the  present  mild  season  [241]  until  within  the  last  ten 
days :  indeed,  Mr.  Allen  only  fixed  them  last  week.  1  will  not  petniit  your  man  to 
remove  the  meter:  but  I  have  no  objection  to  Mi'.  Hunt  doing  so  foi-  the  purpose  of 
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testing  its  accuracy,  sending  it  to  the  maker  of  the  meter  for  that  purpose  :  and,  under 
any  circumstances,  I  am  willing  to  abide  by  the  quantity  consumed  in  the  corresponding 
quarter  of  former  years  prior  to  the  introduction  of  the  stoves. 

"William  Haselwoor." 

The  plaintift"  further  stated,  that,  on  the  8th  of  Februaiy,  the  meter  was  taken 
away  by  Mr.  Hunt  and  Mr.  Ship,  and  a  new  meter  put  up  on  the  15th  of  February  ; 
that  he  paid  into  court  81.  ISs.  yd.  in  a  cross-plaint  in  this  court  (then  standing  for 
trial),  for  the  quantity  of  gas  as  indicated  by  the  meter  on  the  27th  of  January,  and 
also  for  2000  feet  in  addition  from  the  27th  of  January  until  the  1.5th  of  February; 
that  he  disputed  the  difference,  11.  Is.  9d.  claimed  by  the  company  for  2900  feet; 
that,  on  the  27th  of  April,  he  received  a  letter  from  the  defendants,  and  sent  a  letter 
to  the  chairman,  dated  the  2.5th  of  March,  1858,  as  follows: — 

"  To  the  Chairman  of  the  Hoddesdon  Gas  Company. 

"  Sir, — Your  secretary  has  charged  my  gas  for  the  quarter  ending  February  1st  at 
10,000,  whilst  the  meter  gave  5100.  Now,  I  can  fnnd  no  reason  that  the  latter  quantity 
should  not  be  correct.  Your  manager  has  inspected  the  meter  weekly  since  the  16th 
of  February,  and  found  the  consumption,  with  two  gas  stoves  going,  1000  weekly. 
From  the  1st  November  to  our  school  breaking  up  on  the  16th  December,  in  conse- 
quence of  the  mild  season,  our  stoves  were  not  in  operation  or  fixed,  and  our  consump- 
tion then  would  be  about  .'500  weekly  from  the  16th  December  to  the  26th  January. 
Our  vacation  we  do  not  light  the  school  [242]  piemises :  therefore,  taking  the 
consumption  from  November  1st  to  December  16th,  seven  weeks,  at  300  would  be 
2100,  and  from  January  26th  to  February  15th,  three  weeks  at  1000,  3000,  would 
make  the  total  5100.  A  cheque  for  the  proper  amount  may  be  had  by  your  manager 
at  any  time.  W.  Haselwood." 

On  the  16th  of  April,  the  plaintiflf  received  a  letter  from  the  Gas  Company  as 
follows : — 

"  Hoddesdon  Gas  and  Coke  Company  (Limited). 

"16th  April,  1858. 

"Sir, — I  beg  to  inform  you  it  was  resolved  at  a  meeting  of  the  directors  held  this 
day,  that  the  gas  account  as  furnished  to  you  from  the  last  meeting,  amounting  to 
71.  13s.  9d.,  be  adhered  to,  the  directors  feeling  fully  satisfied  it  was  under  the  actual 
consumption.  To  prevent  further  unpleasantness,  it  is  requested  the  amount  be  paid 
forthwith.  S.  Warner,  Chairman." 

On  the  24th  of  April,  the  plaintiff  inclosed  the  defendants  a  cheque  for  51.  17s., 
which  he  conceived  to  be  all  that  was  due  to  them  ;  and,  on  the  27th,  he  received  a 
letter  from  the  secretaiy,  as  follows  : — 

"  27th  April,  1858. 

"  Sir, — The  directors  beg  to  acknowledge  your  note  addressed  to  their  chairman, 
and  to  inform  you  they  ai'e  fully  convinced  the  charge  made  for  gas  from  November  1st 
to  15th  February  is  less  than  the  actual  consumption.  Under  these  circumstances, 
they  will  feel  obliged  by  your  forwarding  the  balance.  Your  failing  to  do  .so  before 
the  3rd  of  May  will  compel  them  to  discontinue  the  supplj'  of  gas  from  that  date." 

Some  further  correspondence  took  place  between  the  plaintiff  and  his  attorney  and 
the  secretary  of  the  com-[243]-pany,  which  resulted  (the  plaintiff'  declining  to  pay 
what  the  company  demanded)  in  the  supply  of  gas  being  cut  oft"  on  the  4th  of  May, 
1858. 

Evidence  was  given  by  the  plaintiff'  of  the  cost  of  putting  up  the  gas-stoves,  which, 
in  c.on.sequcnce  of  the  defendants'  refusal  to  supply  him  (there  l)eing  no  other  gas- 
works in  the  town),  had  become  useless. 

One  of  the  plaintiff"s  witnesses,  a  gas-fitter,  who  was  present  when  the  meter  was 
removed  on  the  8th  of  February,  stated,  on  cross-examination,  that  the  company's 
manager  on  that  occasion  called  his  attention  to  the  condition  of  the  connection  of 
the  inlet-pipe  with  the  meter ;  and  that  he  judgeti,  from  the  general  appearance  of 
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the  meter  that  the  pipe  coiuiecting  it  with  the  main  had  been  disconnected  from  the 
meter  and  connected  again  in  a  rough  and  nnhusiness-like  manner. 

On  the  part  of  the  defendants,  it  was  submitted  that  there  was  no  obligation  on 
them  to  continue  to  supply  the  plaintiff"  with  gas  after  the  expiration  of  the  notice 
contained  in  their  letter  of  the  27th  of  April ;  and  the  learned  judge  was  pressed  to 
nonsuit  the  plaintiff';  but  he  declined  to  do  so. 

The  defendants  then  proved,  by  theii'  secretary,  that  they  were  a  company  duly 
registered  under  the  19  &  20  Vict.  c.  47,  and  their  deed  of  settlement  was  produced  ; 
and  that  it  was  their  practice,  when  the  consumer  fails  to  pay  for  the  gas  on  demand, 
to  give  him  a  week's  notice,  and  then  to  cut  off'  the  supply  :  and  it  was  proved  that 
this  practice  also  prevailed  with  the  gas-companies  in  London  They  also  called  their 
manager,  who  stated,  that  the  appearance  presented  by  the  connecting-pipe  clearly 
shewed  that  it  had  been  frequently  disconnected  from  the  meter,  the  worm  of  the 
screw  being  much  worn  ;  and  that  no  person  has  any  right  to  interfere  with  any 
pipe-connections  with  the  meter,  without  a  servant  of  the  company  being  present. 

[244]  In  leaving  the  case  to  the  jur}',  the  judge  said  that  there  was  evidence  to 
go  to  them  of  a  contract  to  supply  the  plaintiff'  with  gas,  which  could  not  be  deter- 
mined without  proper  notice;  that,  in  this  case,  the  gas  was  cut  off  after  a  week's 
notice,  when  the  amount  claimed  was  in  dispute  ;  that  it  should  be  remembered  that 
the  company  had  an  absolute  monopoly  in  the  supply  of  gas,  and  the  plaintiff"  could 
not  tell  whether  they  would  ever  supply  him  again  ;  and  that,  if  they  were  of  opinion 
that  the  defendants  were  not  justified  in  cutting  off'  the  gas,  they  would  find  a  verdict 
for  the  plaintiff".  As  to  the  damages,  he  observed  that  no  offer  had  been  made  to 
restore  the  supply,  and  that  he  must  assume  that  the  plaintiff"  had  been  put  to  great 
expense  in  fitting  up  the  stoves,  and  that  it  would  cost  a  considerable  sum  to  restore 
the  premises  to  their  former  state  ;  that  they  had  had  evidence  of  this  ;  and  that  they 
must  take  it  into  consideration,  and  give  the  plaintiff"  the  amount  claimed,  or  such 
sum  as  they  should  think  him  entitled  to  for  the  injury  he  had  sustained. 

The  jury  returned  a  verdict  for  the  plaintiff",  damages  301. 

The  defendants  appealed  on  the  following  grounds, — "first,  misdirection, — secondly, 
the  reception  of  evidence  which  ought  to  have  been  rejected, — thirdly,  that  the 
verdict  was  against  evidence, — fourthly,  that  the  judge  should  have  nonsuited  the 
plaintiff,  or  directed  the  jury  to  find  for  the  defendants,  as  there  was  no  evidence  to 
go  to  the  jury  in  support  of  the  plaintiffs  case ;  and  also  that  the  judge  was  wrong  in 
leaving  it  to  the  jur}'  to  say  whether  the  defendants  acted  wrongfully  in  cutting  off 
the  gas  from  the  plaintiff"'s  premises,  that  being  for  the  court,  and  not  for  the  jury ; 
and  also  that  the  judge  erred  in  telling  the  jury,  that,  in  estimating  the  damages, 
they  might  [245]  take  into  their  considei'ation  the  amount  claimed  for  the  oxpen.se 
the  plaintiff'  had  incurred  in  putting  up  the  stoves  and  gas-fittings,  and  also  in  allowing 
evidence  to  be  given  of  the  sum  .so  expended,  inasmuch  as  that  was  not  the  necessary 
and  natural  eonse(|uence  of  the  defendants'  act. 

Lush  (with  whom  was  Codd),  for  the  appellants  (a).  The  facts  are  shortly  the.se  : — 
The  defendants,  who  are  ti'aders  in  gas,  not  incorpoiated  by  any  special  act  of  parlia- 
ment, in  the  year  18i9  agreed  to  supply  the  plaintiff's  house  with  gas.  The  plaintiff", 
at  a  cost  of  about  301.,  put  up  the  necessary  apparatus  and  fittings  for  receiving  the 
gas.  The  supply  was  continued  down  to  the  month  of  May,  1858.  For  the  quarter 
ending  the  ir)th  of  February  in  that  year,  the  meter,  in  the  o])iin'on  of  the  defendants, 
indicated  less  gas  than  had  been  consumed  ;  and,  paitly  by  taking  into  consideration 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants,  were  as 
follows  : — 

"  1.  That  there  was  no  contract  proved  by  which  the  company  were  liable  to 
supply  gas  for  any  certain  time  : 

"  2.  That  there  was  no  evidence  of  any  contract  liy  the  company  to  supply  gas  for 
any  specific  period,  and  that  the  company  might  have  discontinued  the  supply  at  any 
time,  without  notice : 

"3.  That  the  company  were  not  bound  to  supply  the  gas  after  the  expiration  of 
the  notice  contained  in  the  letter  of  the  27th  of  April,  1858  : 

"4.  'J'hat  the  [evidence  of]  special  damage  was  not  the  natural  and  necessary  con- 
sequence of  the  gas  lieing  discontiiuied,  and  was  thcrcfoi'c  inadniis.sibli\  and  that  the 
ruling  of  the  judge  was  erroneous." 

C.  P.  XIX.— 15 
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the  muuility  consumed  in  the  corresponding  quaiter  of  the  previous  yeai',  and  partly 
by  guess,  they  added  a  certain  number  of  cubic  feet  to  the  quantity  so  indicated,  and 
charged  the  plaintift'  with  the  number  of  feet  so  made  up.  The  plaintif!'  refused  to  pay 
the  [246]  full  amount  so  charged,  and,  while  that  matter  was  in  dispute,  the  defendants 
cufofi'the  supply.  The  question  is,  whether  under  the  circumstances  they  were  justified 
in  so  doing.  [Cockburii,  C.  J.  What  contract  is  there  to  supply  ?  and,  for  how  long  ? 
I  see  none.  How  does  this  case  differ  from  that  of  any  other  tradesman, — a  butcher 
01  a  baker,  for  instance, — who  is  at  liberty  at  any  moment  to  discontinue  the  dailj' 
supply  of  a  customer  ?]  There  can  be  no  difference.  [Willes,  J.  It  must  be 
remembered  that  the  defendants  have  the  monopl.y  of  the  supply  of  gas  to  this  town.] 
As  there  is  no  contract  to  supph*  for  any  specific  time,  so  neither  is  there  any  duty  or 
obligation  of  any  kind  cast  upon  the  company  to  continue  the  supply.  There  is  no 
act  of  parliament.  At  all  events,  they  could  not  be  bound  to  continue  the  suppl}' 
beyond  the  period  indicated  by  their  notice  of  the  27th  of  April.  The  direction  of 
the  judge  as  to  the  evidence  also  was  clearly  wrong. 

Baylis,  for  the  respondent.  The  relative  position  of  the  parties  and  the  surround- 
ing circumstances  must  be  looked  at  to  see  whether  there  was  not  an  implied  contract 
to  continue  the  supply  of  gas,  at  all  events,  for  a  reasonable  time.  Express  contract, 
it  must  be  admitted,  there  was  none.  [Cockburn,  C.  J.  What  are  the  surrounding 
circumstances  from  which  you  would  imply  a  contract?]  The  plaintiff  has  been 
supplied  with  gas  by  the  company  for  seveial  years,  and  he  has  been  put  to  consider- 
able expense  in  erecting  stoves  and  fittings.  The  supply  has  hitherto  been  paid  for 
quarterly  ;  and  it  is  but  reasonable,  that,  like  a  hiring  or  a  tenancy,  it  should  be 
determinable  only  by  a  reasonable  notice  :  Bu.rter  v.  Avrse,  6  M.  &  G.  935,  7  Scott, 
N.  R.  801.  [Cockburn,  C.  J.  Suppose  an  ordinary  tradesman's  bill  to  have  been  paid 
quarterly  for  a  long  series  [247]  of  years,  could  you  infer  from  that  a  contract  for  a 
quarter's  notice  before  discontinuing  the  supply  !  Willes,  J.,  referred  to  Huffell  v. 
Jriiiutead,  7  C.  &  P.  56.]  In  Chitty  on  Contracts,  5th  edit.  21,  the  rule  is  thus  stated, 
— "  It  is  clear  that  a  promise  to  a  particular  effect  may  be  implied  in  an\'  given  case 
from  the  circumstances  of  the  parties  having  invariably,  on  former  and  similar 
occasions,  adopted  any  particular  terms  or  course  of  dealing."  It  is  not  an  immaterial 
circumstance  here  that  the  plaintiff  hired  the  meter  by  the  year.  It  is  submitted  that 
there  was  abundant  evidence  of  an  implied  contract  on  the  part  of  the  company  that 
the  supply  should  not  be  suddenly  stopped.  [Willes,  J.  There  might  be  something 
in  your  argument,  if  the  supply  had  been  causelessly  stopped  in  the  middle  of  a 
quarter  :  but  here  the  plaintiff  had  notice  that  his  supply  would  be  discontinued  at  the 
end  of  the  quarter  because  he  declined  to  pay  the  company's  demand.]  Because  the 
plaintiff  would  not  submit  to  an  extortionate  demand.  [Cockburn,  C.  J.  Could  you 
compel  your  oil-merchant  to  continue  to  suppl}'  you  with  oil  against  his  will  ?  What 
difl'eience  is  there  in  this  respect  between  oil  and  gas  (a)  T\  The  company  call  them- 
selves the  Hoddesdon  Gas-Light  and  Coke  Company  ;  and  they  have  the  monopoly 
of  the  neighbourhood.  This  may  be  assimilated  to  the  case  of  an  ancient  mill,  where 
the  rights  and  obligations  of  the  tenants  and  of  the  mill-owner  are  reciprocal.  The 
London  gas-companies  have  by  their  acts  of  parliament  power  to  cut  off  the  supply  (b). 
[Crowder,  J.  The  company  have  no  otherwise  a  monopoly  here  but  because  they 
happen  to  be  the  only  manufacturers  of  the  article  in  the  place.  Suppose  there  were  a 
concern  calling  itself  the  Hoddesdon  [248]  lirewery  Company,  could  you  say,  that, 
because  the  company  so  chose  to  designate  itself,  it  thereby  became  bound  to  supply 
all  the  Hoddeson  people  with  beer?  Suppose  this  company  chose  to  discontinue 
business,  would  their  obligation  continue?]  That  case  might  fall  within  the  principle 
of  the  dictum  of  Parke,  B.,  in  Burtcm  v.  The  Great  Xmihern  Railway  Cmnpany, 
9  Exch.  507. 

Codd,  in  reply,  was  stopped  by  the  Court. 

Cockburn,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  in  favour  of  the 
appellants.  The  learned  judge  of  the  county -court,  it  seems,  put  it  to  the  jur}'  that 
there  was  evidence  of  a  contract  on  the  part  of  the  company  to  supply  the  respondent 
with  gas,  which  could  not  be  legally  determined  without  notice.     I  think  that  was 

(a)  Or  between  gas  and  coke  ^ 

(J)  See  the  16th  and  17th  sections  of  the  Gasworks  Clauses  Act,  1847,  10  &  11 
Vict.  c.  15. 
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ei'i'oiieous.  I  see  no  evidence  whatever  of  a  contract.  It  is  said  that  a  contract  need 
not  be  express,  but  may  be  implied  from  the  surrounding  circumstances.  That,  no 
doubt,  is  so  ill  many  cases  :  but  there  are  no  surrounding  circumstances  here  to  warrant 
any  such  inference  as  the  judge  has  drawn.  What  are  the  facts?  The  company  is 
formed  for  the  purpose  of  supplying  the  town  and  neighbourhood  with  gas.  The 
respondent,  being  desirous  of  having  his  premises  lighted  and  warmed  with  gas, 
adapts  them  for  its  reception  by  the  putting  up  of  stoves  and  fittings,  and  hires  from 
the  company  a  meter  for  the  purpose  of  measuring  the  quantity  consumed.  I  see 
nothing  that  was  to  bind  the  respondent  to  take  gas  for  a  single  minute  longer  than 
he  was  minded  so  to  do.  If  there  be  no  implication  of  a  contract  on  his  part  to  take, 
so  neither  could  there  be  any  implication  of  a  contract  on  the  part  of  the  company  to 
continue  the  supply  for  any  definite  time.  I  am  fully  alive  to  the  arguments  of  [249] 
inconvenience  which  have  been  sugge.sted  by  Mr.  Baylis  ;  but  the  same  sort  of  argu- 
ment would  equally  be  applicable  to  an  infinite  variety  of  articles  besides  gas,  which 
the  comfort  and  convenience  of  life  render  necessary  to  the  consumer.  It  is  altogether 
a  question  of  degree.  We  cannot  imply  a  contract  from  the  accidental  circumsfamce 
of  this  company  having  a  monopoly  of  the  supply  of  gas  to  this  neighbourhood.  I  see 
nothing  whatever  to  bind  either  the  one  party  to  take  or  the  other  to  furnish  the 
supply  any  longer  than  their  convenience,  or  their  caprice,  if  you  will,  may  induce 
them  to  take  or  to  supply. 

Crowder,  J.  I  also  think  that  the  judge  was  wrong  in  telling  the  jury  that  there 
was  evidence  from  which  they  might  imply  a  contract  for  the  supply  of  gas  until  some 
notice  was  given  to  determine  it.  Where  a  gas-company  is  incorporated  by  an  act  of 
parliament,  theie  is  usually  an  express  obligation  imposed  upon  it  to  continue  the 
supply  until  a  certain  notice  is  given.  But  this  is  not  a  company  so  incorporated.  It 
ha])pens  that  this  company  are  the  sole  manufacturers  of  gas  in  the  town  in  question  : 
and  we  are  called  upon  thence  to  infer  an  obligation  or  a  contract  to  supply.  I  see 
no  ground  whatever  for  any  such  inference.  The  judge  ought  not  to  have  nonsuited 
the  plaintiff. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  cannot  see  how  any  contract  to  continue 
the  supply  of  gas  generally,  or  until  notice,  can  be  inferred  from  the  circumstances 
stated  in  this  case.  If  at  any  point  of  time  a  contract  could  be  implied,  it  would  be 
implied  from  the  fact  of  the  respondent  having  incurred  the  expense  of  putting  up 
the  gas-fittings  and  stoves.  I  apprehend  nobody  could  doubt  that  it  was  perfectly 
competent  to  the  company  to  decline  to  commence  to  supply  the  [250]  respondent 
with  gas.  Having  commenced  it,  was  there  any  implied  contract  to  continue  it? 
If  theie  was,  for  what  time  was  it  to  endure?  If  foi'  a  quarter  of  a  year  or  a  year, 
it  is  manifest  that  the  consumei'  would  not  have  an  e({uivalent  for  the  expense 
he  had  incurred  at  the  outset.  The  only  reasonable  contract  that  could  be  implied 
would  l)e,  to  continue  the  supply  so  long  as  the  fittings  should  last,  or  until  the  con- 
sumer had  had  a  sufiKcient  enjoyment  thereof  to  repay  him  for  the  expense  thereof. 
What  a  complicated  sort  of  contract  that  would  be  to  imply  for  the  parties  !  And  yet 
it  is  the  only  one  that  could  be  implied.  Seeing  that  there  is  this  difficulty,  the  only 
conclusion  1  can  come  to  is  that  there  is  no  contract  at  all,  except  that  the  supply  is  to 
be  determined  at  the  will  and  pleasure  of  either  party.  The  circumstance  of  the 
meter  being  hiicd  at  a  yearly  rent,  and  of  the  gas-accounts  having  always  been  paid 
quarterly,  amounts  to  nothing.  I  have  already  referred  to  a  case  {lliijfell  v.  Arnmtcad) 
to  show,  that,  in  the  case  of  a  tenancy,  the  mere  fact  of  the  payments  having  been 
made  weekly  will  not  warrant  the  inference  of  a  contract  for  a  week's  notice  to  quit. 
If  even  the  lespondent  was  entitled  to  reasonable  notice,  he  is  put  out  of  court  by  the 
notice  which  was  served  upon  him  l)cforc  the  end  of  the  quarter. 

Byles,  J.  I  am  of  the  same  opinion.  I  can  add  nothing  to  what  has  been  said 
by  my  Lord  and  my  two  learned  Brothers. 

Judgment  of  nonsuit. 

[251]     Bernstein  v.  Baxendale  and  Utuers.     April  lUth,  1859. 

[S.  C.  28  L.  J.  C.  P.  265 ;  5  Jur.  N.  S.  1056  :  7  W.  R.  396.] 

It  is  impossible  with  precise  accuracy  to  define  what  arc  "trinkets"  within  the  mean- 
ing of  the  1st  section  of  the  Carriers'  Act,  11  O.  4  i*v-  1  W.  I,  c.  68. — But,  semble 
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that  the  closest  approximation  is  this, — that  they  must  be  articles  of  mere  ornament, 
01',  if  ornament  and  utility  be  combined,  the  former  must  be  the  predominating 
quality. — For  instance,  bracelets,  shirt^pins,  rings,  brooches,  and  ornamented  tor- 
toiseshell  and  pearl  port-raonnaies,  however  small  their  intrinsic  value,  are  "  trinkets." 
— So,  silk  watch-guards  are  "silks  in  a  manufactured  st^ite,"  within  the  act. — Also, 
smelling-bottles,  and  the  like,  are  "glass,"  within  the  act. 

This  was  an  action  against  the  defendants,  who  were  common  carrieis  trading 
under  the  firm  of  Pickford  &  Co.,  to  lecover  the  valae  of  certain  fancy  articles  con- 
tained in  a  package  or  box  which  had  been  delivered  to  them  by  the  plaintifl"  to  be 
cari'ied  from  London  to  Bristol,  but  which  had  been  lost  through  the  defendants' 
negligence. 

The  account  of  the  goods  mentioned  in  the  declaration,  which  was  delivered  pur- 
suant to  a  judge's  order,  was  as  follows  : 


6  doz 

Ivory  bracelets 

6    „ 

Black  bracelets 

6    „ 

ditto 

6    „ 

Silk  guards  . 

6  gross  Dress  buttcms 

0 

Pearl  studx    . 

3  doz 

Agate  bracelets 

24    „ 

Ivory  bi'acelets 

12    „ 

h'ory  bracelets 

6    „ 

Shirtrpins 

6    „ 

Common  gilt  rings 

12    „ 

Brooches 

7    „ 

Bracelets 

15    „ 

Leather  part-monnaies 

12    „ 

ditto 

6    „ 

ditto 

3    „ 

Tortoiseshell  ditto 

n„ 

Peail  ditto    . 

"i     „ 

ditto 

[252] 

Patent  ditto    . 

■2 

ditto 

•2 

ditto 

2    „ 

Pussia  ditto  . 

0 

Leather  cigar-cases 

9 

ditto 

1      „ 

ditto 

u„ 

ditto 

3    „ 

German-silver  boxes 

•7 

ditto 

1       „ 

ditto 

6    „ 

ditto,  gilt     . 

3    „ 

Smelling-bottles 

2 

Glass  flagons 

£    s. 

d. 

24/- 
12/- 

7     4 
3  12 

0 
0 

18/- 
15/- 
45/- 
15/- 
60/- 
21/- 

5     8 
4  10 

13  10 
1    10 
9     0 

25     4 

0 
0 
0 
0 
0 
0 

7/- 
18/- 

12/- 

4  4 

5  8 
3  12 

0 
0 
0 

15/- 

9     0 

0 

27/- 
18/- 

9     9 
13  10 

0 
0 

33/- 

48/- 
72/- 

19  16 

14     8 
10  16 

0 
0 
0 

96/- 
12/6 

7     4 
4     7 

0 
6 

27/- 

2  14 

0 

36/- 

48/- 

3  12 

4  16 

0 

0 

72/- 

7     4 

0 

36/- 

84/- 

3  12 

8     8 

0 
0 

108/- 
48/- 
24/- 
33/- 
45/- 

9/- 
22/- 

5     8 
3  12 
3  12 
3     6 
2     5 

2  14 

3  6 

0 
0 
.0 
0 
0 
0 
0 

30/- 

3     0 

0 

£229  1     6 


The  defendants  paid  into  court  lOGl.  7s.  6d.  to  cover  the  items  in  italics  in  the 
above  account ;  and,  as  to  the  residue,  they  defended  on  the  ground  that  the  nature 
and  value  of  the  contents  of  the  package  were  not  disclosed,  as  requii'ed  by  the 
Carriers'  Act,  11  G.  4  &  1  W.  4,  c.  68,  s.  1,  which  enacts  that  no  common  carrier  for 
hire  shall  be  liable  for  the  loss  of  any  articles  of  the  description  following,  inter  alia, 
"jewellery,  watches,  trinkets,  gold-plated  articles,  glass,  silks  in  a  manufactured  or 
unmanufactured  state,"  contained  in  any  parcel  or  package  which  shall  have  been 
delivered  to  be  carried  for  hire,  when  the  value  of  such  articles  shall  exceed  101., — 
unless,  at  the  time  of  the  delivery  thereof  at  the  office,  &c.  of  such  common  carrier  for 
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the  purpose  of  being  ciirried,  the  value  and  nature  of  such  articles  shall  have  been 
declared  by  the  person  sending  or  delivering  the  same. 

[253]  Byles,  J.,  before  whom  the  cause  was  tried  at  the  sittings  in  London  after 
last  Trinity  Term,  was  of  opinion  that  the  bracelets,  shirt-pins,  gilt-rings,  and  brooches, 
were  "  trinkets,"  and  the  smelling-bottles  and  glass  flagons  were  "glass,"  within  the 
meaning  of  the  statute ;  but  that  the  tortoiseshell  and  peai-1  port-mounaies  and  the 
German-silver  bo.xes  were  not  "trinkets,"  nor  the  silk  watch-guards  "silks."  He, 
however,  thought  it  more  con\'enient  to  direct  that  a  verdict  should  be  entered  for  the 
plaintiff  for  the  full  amount  claimed,  reserving  leave  to  the  defendants  to  move  to 
enter  the  verdict  for  them  if  the  court,  upon  an  inspection  of  the  several  articles, 
should  think  that  all  were  unprotected  by  the  statute,  or  to  reduce  the  damages 
to  the  amount  of  the  value  of  such  of  them  as  they  should  think  not  to  be  within 
the  act. 

Bovill,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly.  He 
refeired  to  The  Attumey-General  v.  Harleij,  5  Russ.  173,  where  "  ivory  fans  "  and  "  seals  " 
were  held  to  be  "  trinkets " ;  and  to  Davey  v.  Ma>:on,  Carr.  &  M.  4-5,  where  Lord 
Abinger  ruled  that  an  "  eye-glass  and  gold-chain  "  did  not  come  within  the  description 
of  "trinkets,"  by  reason  of  their  being  articles  of  utility  as  well  as  ornament. 

Petersdorff,  Serjt.,  and  Quain,  now  shewed  cause.  The  recital  of  the  act  shews 
plainly  the  description  of  things  it  was  intended  to  embrace, — "  Whereas,  by  reason 
of  the  frequent  practice  of  bankers  and  others  of  sending  by  the  public  mails,  stage- 
coaches, waggons,  vans,  and  other  public  conveyances  l)y  land  for  hire,  parcels  and 
packages  containing  money,  bills,  notes,  jewellery,  and  other  articles  of  great  value  in 
small  compass,  much  valual)lc  property  is  rendered  liable  to  depredation,  and  the 
responsibility  of  mail-contractoi-s,  [254]  stage-coach  proprietors,  and  common  carriers 
for  hire  is  greatly  increased  ;  and  whereas,  through  the  frequent  omission  by  persons 
sending  such  parcels  and  packages  to  notify  the  value  and  nature  of  the  contents 
thereof,  so  as  to  enable  such  mail-contractors,  &c.,  by  due  diligence  to  protect  them- 
selves against  losses  arising  from  their  legal  responsibility,  and  the  difficulty  of  fixing 
parties  with  knowledge  of  notices  published  by  such  mail-contractors,  &c.,  with  the 
intent  to  limit  such  responsibility,  they  have  become  exposed  to  great  and  unavoid- 
able risks,  and  have  thereby  sustained  heavy  losses."  The  fii'st  section  then  proceeds 
to  enact,  "that  no  mail-contractor,  stage-coach  proprietor,  or  other  common  carrier  by 
land  for  hire,  shall  be  liable  for  the  loss  of  or  injury  to  any  article  or  articles  or  pro- 
perty of  the  descriptions  following, — that  is  to  .say,  gold  or  silvei'  coin  of  this  realm 
or  of  any  foreign  state,  or  an}'  gold  or  silver  in  a  manufactured  or  unmanufactured 
state,  or  any  precious  stones,  jewellery,  watches,  clocks,  or  lime-pieces  of  any  descrip- 
tion, trinkets,  bills,  notes  of  the  governor  and  compaTiy  of  the  Banks  of  England, 
Scotland,  and  Ireland  respectively,  or  of  any  other  bank  in  Great  Britain  or  Ireland, 
orders,  notes,  or  securities  for  payment  of  money,  English  or  foreign,  stamps,  maps, 
writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate  or  plated 
articles,  glass,  china,  silks  in  a  manufactured  or  unmanufactured  state,  and  whether 
wrought  up  or  not  wrought  up  with  other  materials,  furs,  lace,  or  any  of  them  con- 
tiiined  in  any  parcel  or  package  which  shall  have  been  delivered  cither  to  be  carried 
for  hire  or  to  accompany  the  ])erson  of  any  passenger  in  any  mail  or  stage-coach  or 
other  public  conveyance,  when  the  value  of  such  article  or  articles  or  property  afore- 
said contained  in  such  parcel  or  package  shall  e.vceed  the  sum  of  101.,  unless,  at  the 
time  of  the  delivery  thereof  at  the  office,  [255]  warehouse,  or  receiving-house  of  such 
mail-contractoi',  stage-coach  pioprictor,  or  other  common  carrier,  or  to  his,  hei',  or 
their  book-keeper,  coachman,  or  other  servant,  for  the  purpose  of  being  carried  or  of 
accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  and  nature  of  such 
article  or  articles  or  property  shall  have  been  declared  by  the  person  or  persons  send- 
ing 01'  delivering  the  same,  and  such  increased  charge  as  hereinafter  (s.  2)  mentioned, 
or  an  engagement  to  pay  the  .same,  be  accepted  b}'  the  person  receiving  sucii  parcel  or 
package."  None  of  the  articles  in  question  fall  within  this  enactment.  They  are  not 
articles  of  any  intiinsic  value.  I  he  definition  of  "  trinket "  in  all  the  Dictionaries 
carefully  excludes  articles  of  utility,  such  as  these  bracelets,  brooches,  and  |)ins,  which 
are  mere  fastenings  for  dress.  Webster  describes  it  as  "a  small  ornament,  as  a  jewel, 
a  ring,  or  the  like  ;"  Richardson,  "any  small  piece  of  oi'nament  or  decoration,  of  more 
ornament  than  use;"  and  l)r.  Johnson,  "  ornanuMits  of  dress:  suiicrtluities  of  decora- 
tion :"  and  this  latter  is  adopted  by  Bailey.    [Cockburn,  C.  J.    Richardson's  definition 
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seems  to  me  to  be  the  best, — a  thing  "of  more  ornament  than  use."  Can  a  thing  be 
said  to  1)6  the  less  an  ornament,  because  there  may  be  superadded  to  it  the  quality  of 
utility'?]  In  Darey  v.  Mason,  Carr.  &  M.  45,  Lord  Abinger  ruled  that  silk  dresses 
made  np  for  wearing  are  not  "  silks,"  nor  an  eye-glass  with  a  gold  chain  attached  to  it, 
for  the  purpose  of  being  hung  round  the  neck  of  the  wearer,  "trinkets,"  within  this 
enactment.  [Byles,  J.  Would  you  say  that  gold  spectacles  are  not  trinkets  T]  Cer- 
tainly. [Cockburn,  C.  J.  Perhaps  spectacles  can  hardly  be  an  "ornament"  indepen- 
dently of  their  utility.]  In  Pefers  v.  Fleming,  6  M.  &  W.  42,  a  "  breast-pin  "  and  a 
"  gold  watch-chain  "  were  held  to  come  within  the  description  of  necessaries  for  which 
an  infant  might  [256]  contract.  The  silk  guards  are  not  "  silks  "  within  the  statute. 
"Silks,"  according  to  Webster,  means  "cloths  made  of  silk,"  not  every  article  into  the 
composition  of  which  silk  enters.  The  word  clearly  never  could  have  been  intended 
to  apply  to  e\eiy  article  made  of  silk  which  a  carrier  may  be  called  upon  to  carry. 
Then,  as  to  the  tortoiseshell  and  pearl  port-monnaies,  they  are  clearly  articles  of  use 
exclusively  :  the  circumstance  of  their  being  more  or  less  ornamented  cannot  change 
their  character.  [Byles,  J.  In  The  Attoineii-Gciwral  v.  Harky,  5  Russ.  17.3,  a  testatrix 
directed  all  her  jewels  to  be  sold  to  pay  her  debts,  except  a  particular  ring  set  with 
diamonds,  which  she  gave  to  a  friend,  and  she  then  bequeathed  the  remainder  of  her 
rings,  her  necklaces  of  every  description,  pearls,  garnets,  cornelians,  and  watches,  to 
B.  :  by  a  subsequent  testamentary  disposition,  she  gave  all  her  trinkets  of  every 
denomination,  her  jewels  excepted,  to  C,  and,  in  another  part  of  the  same  instrument, 
directed  her  jewels  to  be  sold  :  afterwards,  by  a  third  testamentary  instrument,  she 
bequeathed  to  C.  all  her  trinkets  and  pearls,  with  various  specific  aiticles,  among  which 
were  some  rings  set  with  diamonds.  The  testatrix  was  possessed  of  a  very  valuable 
necklace  and  cross,  and  of  a  pearl  necklace,  and  of  various  diamond  rings,  besides  those 
which  were  specifically  bequeathed  :  and  it  was  held,  that  the  diamond  necklace  and 
cross,  and  the  diamond  rings  not  specifically  mentioned,  were  to  be  sold,  and  did  not 
pass  to  B.  ;  and  that  the  pearl  necklaces  passed  to  B.,  under  the  gift  of  "  necklaces  of 
every  description,"  and  did  not  pass  to  C.  under  the  gift  of  "  pearls."]  The  question  there 
was,  what  was  the  intention  of  the  testatrix,  not  what  was  the  proper  description  of 
the  article  per  se.  The  result  of  the  cases  seems  to  be,  that,  if  the  articles  are  purely 
articles  of  personal  decoration  or  adornment,  they  are  trinkets  ;  but  that,  if  [257]  they 
have  a  use,  the  mere  addition  of  ornament  will  not  make  them  trinkets.  "  Glass," 
in  the  statute,  evidently  means  such  articles  of  glass  as  would  in  their  transport  expose 
the  cai-rier  to  risk  of  breakage.  That  cannot  apply  to  the  smelling-bottles  here. 
[Byles,  J.  Why  not?  In  Owen  v.  Bnmett,  2  C.  &  M.  3.53,  359,  Bayley,  B.,  says: 
"  Glass  is  mentioned  generally  ;  and  why  is  the  act  not  to  apply  to  glass  of  every 
de.scription,  if  of  the  requisite  value?  It  is  a  commodity  which  requires  particular 
attention,  and  in  I'espect  of  which  the  cai-rier  is  exposed  to  great  risk  and  hazard  from 
its  brittle  nature.  The  word  'glass 'is  unqualified  and  unlimited;  and  I  cannot  see 
that  we  are  justified  in  saying  it  applies  to  glass  in  a  small  compass  only,  and  not  of 
every  description."]  'I  he  German  silver  fusee-boxes  caimot  in  any  view  rank  amongst 
articles  of  "personal  ornament"  or  "superfluities  of  decoration."  [Cockburn,  C.  J. 
We  are  all  agreed  that  these  are  not  trinkets.] 

Bovill,  Q.  C,  and  C.  Pollock,  in  support  of  the  rule.  All  these  goods,  it  must  be 
remembered,  are  sent  by  a  person  who  describes  himself  as  a  dealer  in  fancy  articles. 
The  degree  of  usefulness  of  the  article  cannot  determine  its  character.  A  "  fan  "  and 
a  "seal"  are  both  useful;  and  yet  they  have  been  considered  as  trinkets, — The 
Attm-ney-General  v.  Ilarley,  5  Russ.  173.  Neither  is  its  adaptability  to  personal  decora- 
tion the  test.  A  tooth-pick  or  a  gold  pencil-case,  it  could  hardly  lie  contended,  would 
not  be  a  trinket  within  this  act.  The  port-monnaies  are  not  mere  purses,  but  are 
highly  ornamented,  and  evidently  more  for  show  than  use.  The  silk  guards  are 
within  the  express  words  "silk  in  a  manufactured  state,  wrought  up  with  other 
materials."  [Cockburn,  C.  J.  We  incline  to  think  these  two  latter  articles  are  within 
the  protection  of  [258]  the  act.     But,  as  to  the  fusee-boxes,  we  think  they  aie  not.] 

Cockburn,  C.  J.  I  am  of  opinion  that  the  rule  should  be  made  absolute  so  far 
as  to  reduce  the  damages  to  111.  17s.,  being  the  value  of  the  "  German-silver  boxes," 
which  I  am  of  opinion  do  not  properl}'  fall  within  the  definition  of  "  trinkets,"  and 
therefore  are  not  within  the  protection  of  the  1st  section  of  the  Carriers'  Act.  As  to 
the  other  ai'ticles,  viz.  the  bracelets,  shirt-pins,  rings,  brooches,  and  tortoiseshell  and 
pearl  port-monnaies,  1  think  they  all  fall  properly  within  the  description  of  "  trinkets." 
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There  is  a  distinction  between  some  of  the  articles,  which  are  more  especially  articles 
of  ornament  with  reference  to  dress,  and  others  which,  though  of  a  somewhat  orna- 
mental character,  do  not  constitute  ornaments  of  dress,  but  are  only  occasionally 
jjroduced.  As  to  the  former, — bracelets,  shirt-pins,  rings,  and  brooches, — they  are 
clearly  articles  of  personal  decoration  and  adornment,  and  literally  fall  within  the 
description  of  "trinkets."  It  is  said,  that,  inasmuch  as  they  are  also  articles  of  utility, 
they  cease  to  be  trinkets.  But  I  do  not  agree  to  that.  Their  main  and  principal 
object  plainly  is  that  of  ornament.  It  is  true  they  may  also  be  applied  to  some  useful 
purpose ;  j'et,  inasmuch  as  they  are  essentially  ornamental,  I  do  not  think  the  fact  of 
their  being  capable  of  being  turned  to  some  use  raises  any  difficulty.  But,  even 
supposing  their  main  object  was  utility  for  the  purpose  of  dress,  if  made  part  of  the 
ornament  of  apparel,  they  equally  fall  within  the  strictest  definition  of  "trinkets." 
The  other  articles,  viz.  the  port-moiniaies  and  the  smelling-bottles,  are  more  difficult 
to  deal  with.  Still  I  think,  that,  though  not  worn  so  as  to  be  constantly  exhibited  to 
view,  and  though  to  a  certain  e.xtent  articles  of  use,  and  perhaps  of  necessity,  yet,  if 
an  orna-[259]-mental  character  is  given  to  them  to  such  an  extent  as  to  make  that 
their  main  and  primary  object,  I  think  they  may  fairly  and  properly  be  considered  to 
fall  within  the  desci'iption  of  "  trinkets  "  in  the  general  sense  of  the  word.  If  that 
may  be  taken  to  be  the  true  definition  of  trinkets  generally,  a  fortiori  ought  that 
sense  to  be  given  to  the  word  in  this  act  of  parliament,  the  object  of  which  is  to 
protect  the  carrier  against  the  risk  of  ha\dng  to  take  charge  of  packages  of  great 
value  in  small  compass.  In  that  respect,  there  can  be  no  diflerence  in  point  of  risk 
and  danger  to  the  carrier  whether  the  article  is  designed  to  be  carried  in  the  pocket 
or  exposed  on  the  dress  of  the  party.  With  regard  to  the  boxes,  I  do  not  think  they 
can  be  said  to  be  "trinkets."  They  are  common  and  ordinary  things.  Indeed,  it 
would  be  difficult  to  make  them  more  plain.  There  is  nothing  at  all  of  an  ornamental 
character  about  them.  I  think  the  plaintill'  is  entitled  to  recover  in  respect  of  them. 
The  only  remaining  articles  are  the  "silk  guards."  These,  I  think,  clearly  are  within 
the  act.  The  words  used  in  the  statute  are,  "  silks  "  (in  the  plural)  "  in  a  manufactured 
or  unmanufactured  state," — the  largest  that  could  be  used.  It  is  said  that  the  word 
"silks,"  in  the  plural,  applies  not  at  all  to  unwrought  silk,  but  to  manufactuied  only. 
When  the  statute  speaks  of  silks,  would  they  be  the  less  silks  because  made  up  into 
articles  of  wcaring-apparen  Indeed,  the  value  would  be  thereby  increased;  and 
certainly  the  danger  against  which  it  was  the  object  of  the  statute  to  protect  the 
carrier  would  not  be  diminished.  I  therefore  think  these  articles  were  within  the 
protection  of  the  act,  and  consequently  that  the  plaintifi'  is  not  entitled  to  recover  in 
respect  of  them. 

Crowdei!,  J.  I  also  am  of  opinion  that  the  plaintiff"  is  entitled  to  recover  only 
to  the  extent  of  the  value  of  [260]  the  German-silver  boxes,  beyond  the  amount  paid 
into  court.  As  to  the  bi'acelels,  shirt-pins,  rings,  and  brooches,  I  cannot  conceive  any- 
thing that  would  more  appropriately  be  described  as  "  trinkets  "  than  these.  They 
are  all  articles  of  ornament,  though,  as  is  ordinarily  the  ease  with  things  which  are 
used  for  ornament,  they  have  some  semblance  of  utility.  As  to  the  port-monnaies,  I 
must  confess  I  entertained  some  doubt  at  first.  But,  upon  an  itispection  of  them,  it 
is  evident  that  they  are  mainly  for  the  purpose  of  show,  and  therefore  must  fall  within 
the  description  of  trinkets.  With  regard  to  the  sniellingl)()ttles  and  glass  Hagons,  it 
cannot  lie  denied  that  they  are  "glass,"  though  possibly  they  also  might  lie  called 
trinkets.  They  arc  not  the  less  glass  because  some  ornament  is  superadded.  Hut,  as 
for  the  "  Ocrm.-ui-silver  fnsee-boxes,"  they  clearly  are  not  tiinkets  within  the  meaning 
of  the  act:  they  are  as  plain  articles  as  could  possilily  be  conceived.  The  only 
remaining  (|nestioTi  is  as  to  the  "silk  guards."  liooking  at  tiic  language  of  the  act,  I 
cannot  arrive  at  any  other  conclusion  than  that  it  does  emhi.ace  articles  like  these, 
which  are  clearly  "silks  in  a  manufactured  state,  wrought  up  with  other  materials." 
There  is  no  re;uson  whj'  the  silk  should  be  deprived  of  the  quality  there  mentioned 
Viecause  it  is  wrought  into  articles  of  this  description. 

WiLLEs,  J.  I  am  of  the  same  opinion.  As  to  the  boxes  made  of  Gorman-silver 
and  brass,  the  plaintiff  is  entitled  to  recover.  They  cannot  according  to  any  fair 
detinition  of  the  word  be  called  trinkets  :  obviously  their  princijial  object  is  use,  and 
whatever  ornament  is  put  upon  them  is  only  so  much  as  is  necessary  to  ni.ike  them 
sell.  The  only  other  part  of  the  case  upon  which  I  wish  to  add  a  word  is,  as  to  the 
silk  guards.     Xo  doubt,  the  question  involved  in  this  ease  is  a  very  [261]  inqiortant 
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oue :  and  the  case  of  Daney  v.  Masmi,  Carr.  &  M.  45,  has  never  been  acquiesced  iu  as 
an  authority  by  persons  interested  in  the  subject,  and  it  was  under  discussion  iu  Hart 
V.  Baxemlale,  6  Exch.  769.  The  question  there  arose  as  to  whether  "silk  hose" 
were  silks  within  the  act.  In  the  course  of  the  argument  (though  that  is  not  noticed 
in  the  report)  the  court  intimated  a  strong  opinion  that  the  ruling  of  Lord  Abinger 
in  Daixy  \.  Matron  could  not  be  sustained.  The  only  doubt  seems  to  be  that  raised 
by  the  word  being  "silks,"  in  the  plural,  which  seems  rather  to  point  to  "cloths  made 
of  silk,'  in  which  sense,  Webster  observes  "  the  word  [silk]  has  a  plural,  silks,  denoting 
diflerent  sorts  and  varieties,  as,  black  silk,  white  silk,  colored  silks."  If,  therefore, 
there  were  no  other  language  in  the  act,  I  should  be  inclined  to  say  silks  meant  cloths 
made  of  silk.  But  I  find  other  words  in  the  act  which  are  inconsistent  with  holding 
it  to  be  confined  to  the  plural  of  silk.  The  object  of  the  additional  words,  "  in  a 
manufactured  or  unmanufactured  state,  and  whether  wrought  up  or  not  wrought 
up  with  other  materials."  As  to  the  other  parts  of  the  case,  I  entirely  concur  in 
what  has  been  said  by  my  Lord  and  my  Brother  Crowder,  and  have  nothing 
to  add. 

Byles,  J.  I  quite  concur  with  the  rest  of  the  court  in  their  correction  of  the 
impression  I  entertained  at  nisi  prius.  I  felt  myself  governed  by  the  case  of  Daveij 
V.  Mason,  Carr.  &  M.  45  ;  but  I  now  learn  for  the  first  time  that  the  ruling  in  that 
case  has  been  reflected  upon,  and  that  the  matter  is  to  be  dealt  with  as  if  it  were 
res  Integra.  If  so,  I  agree  that  the  word  ''  silks  "  in  the  statute  must  be  held  to  com- 
prehend silk  wrought  up  into  textile  fabrics,  cords,  ribbons,  &c.  With  regard  to  the 
port-monnaies,  I  also  agree  with  the  opi-[262]-nions  which  have  been  expressed  :  these 
were  certainly  more  ornamental  than  useful.  Upon  the  whole,  I  think  a  correct  con- 
clusion has  been  arrived  at,  and  that  the  verdict  must  be  entered  only  for  the  value 
of  the  boxes, —  111.  17s. 

Rule  absolute  accordingly. 

Andrews  v.  Garrett.     April  15th,  1859. 

1  he  plaintifl',  a  tailor,  having  furnished  goods  to  the  defendant's  son  (an  infant)  while 
at  Addiscombe,  the  defendant,  lepudiating  all  liability  on  his  part,  on  the  ground 
that  the  goods  were  not  necessaries,  wrote  to  the  plaintiff  as  follows : — "  Should 
you  think  tit  to  keep  entirely  from  him,  by  yourself  or  agent,  and  not  trust  him 
any  further  sum,  or  molest  him  in  any  way,  and  he  does  not,  through  your  influence, 
introduction,  or  advice,  contract  any  further  debt,  I  will  pay  you  one  moiety,  and 
try  to  provide  the  means  for  him  to  pay  the  other.  If  you  do  not  at  once  agree 
to  this,  you  are  open  to  take  any  step  you  may  think  proper :  but,  in  case  you  do, 
1  wish  to  have  the  account  sent  io  him  here  per  return  of  post." — The  plaintiff  sent 
the  account,  but  did  not  in  terms  accept  the  proposal  contained  iu  the  above  letter, 
though  he  did  not  in  fact  molest  the  son  :  and  some  months  afterwards  he  caused  his 
attorney  to  write  to  the  defendant  intimating  his  willingness  to  accept  from  him 
one  half  his  claim,  but  reserving  to  himself  his  rights  against  the  son  for  the  remain- 
ing half  : — Held,  that  these  letters  did  not  constitute  such  an  agreement  as  to  entitle 
the  plaintifl'  to  sue  the  father  for  the  moiety  of  the  account. 

This  was  an  action  upon  a  special  agreement.  The  first  count  of  the  declaration 
stated,  that,  before  and  at  the  time  of  the  making  of  the  promise  of  the  defendant 
thereinafter'  mentioned,  one  Newson  Dunnell  Garrett  was  indebted  to  the  plaintifl'  in 
a  certain  sum  of  money,  to  wit,  691.  10s.  6d.,  and  thereupon  it  was  agreed  between 
the  plaintifl',  the  defendant,  and  the  .said  Newson  Dunnell  Garrett  that  the  defendant 
should  become  debtor  to  the  plaintifl'  in  and  agree  to  pay  to  the  plaintifl'  one  moiety 
of  the  said  sum  of  money  in  which  the  said  Xewson  Dunnell  Garrett  was  so  indebted 
to  the  plaintifl' as  aforesaid,  and  that  he  should  become  such  debtor  in  lieu  and  instead 
of  the  said  Newson  Dunnell  tiarrett,  and  that  the  defendant  should  with  the  assent 
of  the  said  Newson  Dunnell  Garrett  become  such  debtor  and  agree  as  aforesaid,  [263] 
and  that  the  plaintifl'  should  accept  the  defendant's  so  becoming  such  debtor  and 
agreeing  as  aforesaid  in  full  satisfaction  and  discharge  of  the  said  debt  so  due  from 
the  said  Newson  Dunnell  Garrett  to  the  plaintifl"  as  aforesaid,  and  all  the  damages, 
causes,  and  rights  of  action  in  respect  thereof ;  and  that  thereupon,  in  consideration 
of  the  said  agreement,  the  defendant  did  become  such  debtor  to  the  plaintiff",  and  agree 
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to  pay  him  one  moiety  of  the  said  sum  of  money  in  which  the  said  Newson  Duiinell 
Garrett  was  so  indebted  to  the  plaintiff  as  aforesaid,  and  that  he  did  become  such 
debtor  in  lieu  and  instead  of  the  saifl  Newson  Dunnell  Garrett,  and  that  the  defendant 
did,  with  the  assent  of  the  said  Newson  Dunnell  Garrett,  become  such  debtor  and 
agree  as  aforesaid  ;  and  the  plaintiff  did  then  accept  and  receive  the  defendant's  so 
becoming  such  debtor  and  agreeing  as  aforesaid  in  full  satisfaction  and  discharge  of 
the  said  debt  so  due  from  the  said  Newson  Dunnell  Garrett  to  the  plaintiff  as  afore- 
said, and  all  the  damages,  causes,  and  rights  of  action  in  respect  thei'eof :  Breach,  that, 
although  the  plaintiff  had  done  all  things  necessary,  and  all  things  had  occurred  and 
happened  necessary,  and  all  conditions  precedent  had  happened  and  been  performed 
necessary  to  entitle  the  plaintiff  to  be  paid  by  the  defendant  the  said  moiety  of  the 
said  debt  so  due  from  the  said  Newson  Dunnell  Garrett  to  him  the  plaintiff  as  afore- 
said, yet  the  defendant  had  not  paid  the  same  or  any  part  thereof,  but  had  omitted 
and  neglected  so  to  do. 

There  was  also  a  count  for  goods  Ijargained  and  sold  and  sold  and  delivered,  and 
for  money  found  due  upon  accounts  stated. 

The  defendant  pleaded,  to  the  first  count,  that  it  was  not  agreed  as  alleged,  that 
the  said  Newson  Dunnell  Garrett  was  not  indebted  to  the  plaintiff  as  alleged,  that  he 
(the  defendant)  did  not  become  debtoi'  [264]  to  the  plaintiff  or  agree  to  pay  him  as 
alleged,  and  that  the  plaintiff  did  not  accept  or  receive  the  defendant's  becoming  debtor 
to  the  plaintiff  as  alleged  ;  and,  to  the  residue  of  the  declaration,  never  indebted. 
Issue  thereon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  Middlesex:  after  last 
term.  The  facts  were  as  follows  : — The  plaintiff  is  a  military  Uiilor  carrying  on  business 
in  Cork  Street,  the  defendant  a  maltster  and  general  merchant  residing  at  Aldburgh, 
in  the  county  of  Suffolk.  In  1855,  the  defendant  sent  his  eldest  son,  N.  I).  Garrett, 
then  seventeen  years  of  age,  to  Addiscombe,  with  a  suitable  allowance, — regimentals 
being  provided  by  the  college.  Shortly  after  his  arrival  there,  the  plaintiff  went  down 
to  Addiscombe,  and  was  there  introduced  to  the  defendant's  son,  whom  he  supplied 
with  clothes  to  the  amount  of  691  10s.  6d.  between  the  10th  of  December,  185.5,  and 
the  10th  of  June,  1856.  It  appeared,  that,  between  June,  1855,  and  Deceml>er,  1856, 
the  youth  had  obtained  goods  from  three  other  London  tailors  to  the  amount  of  1551. 
18s.  od.  These  supplies  were  wholly  unnecessary,  and  made  without  the  knowledge 
of  the  defendant,  who,  when  he  discovered  his  son's  reckless  proceedings,  wrote  to  the 
plaintiff,  as  follows  : — 

"Mr.  Andrews.  "  26th  January,  1857. 

"Sir, — I  have  just  been  informed,  and  am  deeply  distressed  at  the  shameful  way 
you  and  others  have  been  trying  to  ruin  my  boy  by  supplying  him  with  goods,  itc, 
on  credit.  I  now  inform  you,  that,  as  you  have  no  shadow  of  excuse,  and  no  authority 
from  mc,  I  do  not  hold  myself  liable  for  one  farthing,  and  am  pcrfectl}'  ready  to  defend 
any  action  for  the  same.  The  following  is  without  prejudice  on  either  side  : — Should 
you  think  tit  to  keep  cntiiely  from  him,  l;y  [265]  yourself  or  agent,  and  not  trust  him 
any  further  sum,  or  molest  him  in  any  way,  and  he  docs  not,  through  your  influence, 
introduction,  or  advice,  contiact  any  further  debt,  I  will  pay  you  one  moiety,  and  try 
and  provide  the  means  for  him  to  pay  the  othei'.  If  you  do  not  at  once  agree  to  this, 
you  are  open  to  take  any  step  you  may  think  propei' ;  but,  in  case  j'ou  do,  I  wish  to 
have  the  account  sent  to  him  here  per  return  of  post.  "  N.  Gakkeit." 

Shortly  after  the  receipt  of  the  aliove  letter,  tlic  plaint  ill'  sent  the  clcfcudant  a  letter 
intimating  that  he  in('losed  the  account,  as  requested.  On  the  16tli  of  November, 
1857,  the  [)laintifragain  wrote  as  follows: — 

"N.  Garrett,  Esq.  "9  Cork  Street,  Kith  Xov.  1S57. 

"Sir, — Some  months  ago,  I  wrote  to  you  Mbout  your  son's  account-;  you  pi-omising 
|)ayment  of  your  son's  account  if  I  did  tjot  annoy  him  at  Addi.scombe.  1  h.uc  fullilbvl 
my  ])roniise.  Your  .son,  I  hear,  is  about  to  leave  for  India.  1  nuist,  thtn-cforc,  ro(|Uest 
th.'it  you  will  fulfil  yiiui''s  by  sending  me  a  cIumiuc  by  I  he  first  opportunity. 

"GKUli(.K  AM>lii;\VS." 

C.  r.  xi.x.     1.5* 
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lu  Jauuaiy,  1858,  the  defendant's  attorney  wrote  to  the  plaintiff,  as  follows  : — 

"Mr.  Andrews.  "  9th  January,  1858. 

"  Sir, — I  am  directed  b}'  Mr.  Garrett,  of  Aldboro'  Suffolk,  to  inform  you  that  his 
son,  Mr.  N.  D.  Garrett,  will  leave  England  on  the  20th  in.stant,  and  further  to  inform 
you,  that,  if  you  like  to  call  at  my  office  on  or  before  P^riday  next  at  12  o'clock,  the 
Messrs.  Garrett  will  be  prepared  to  meet  any  process  you  may  feel  disposed  to  issue 
against  either  of  them  :  and,  further,  without  any  prejudice  to  either  party,  Mr. 
Garrett,  sen.  [266]  is  disposed  to  renew  his  offer  in  part  made  in  January  last,  if  you 
come  here  and  agree  to  the  terms  that  will  be  submitted  to  you ;  but,  if  you  do  not 
do  so,  he  will  withdiaw  the  said  offer  entirely,  and  defend  any  action  v'ou  may  bring. 

"  G.  Basham." 

On  the  19th  of  January,  the  defendant's  attorney  received  from  the  plaintif}"s 
attorneys  a  letter  to  the  following  effect, — 

"9  New  Square,  19th  January,  1858. 

"  Sir, — Our  client  is  willing  to  accept  from  Mr.  Garrett,  sen.  half  the  claim  upon 
him,  reserving  to  himself  his  I'ights,  whatever  they  may  be,  against  Mr.  Garrett,  jun. 
foi'  the  remaining  half ;  oi',  he  will  take  GOl.  in  discharge  of  his  whole  claim 
against  both." 

On  the  part  of  the  defendant  it  was  submitted,  that,  in  the  absence  of  evidence  that 
the  plaintiff  had  accepted  the  proposal  contained  in  the  defendant's  letter  of  the  26th 
of  January,  1857,  there  was  no  case  to  go  to  the  jury.  And,  his  Lordship  being  of 
that  opinion,  the  plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a  verdict  for  a 
moiety  of  the  account,  if  the  court  should  think  him  entitled  to  recover. 

Powell  now  moved  for  a  rule  nisi.  He  submitted  that  there  was  abundant  evidence 
of  acceptance  113'  the  plaintiff  of  the  defendant's  proposal  [Coekburu,  C.  J.  There 
are  two  difficulties  in  your  wa3'.  In  the  fii-st  place,  you  have  to  shew  that  the  plaintiff 
accepted  the  offer  contained  in  the  defendant's  letter  of  the  26th  of  January,  1857. 
In  the  ne.xt  place,  assuming  that  thei-e  was  a  quasi  acceptance  of  that  oiler,  did  not  the 
plaintiff  abandon  that  by  afteiwards  authorizing  his  attorneys  to  express  his  willing- 
ness to  take  half  his  demand,  but  i-escrving  his  right  to  proceed  against  the  sou  for 
the  other  half  .!  Willes,  J.  Where  is  the  contract  by  [267]  the  plaintiff  that  be 
would  absolutely  abstain  from  molesting  the  defendant's  son  ?  That  was  the  consiiiera- 
tion  for  the  promise  of  the  defendant  to  pay  a  moiety  of  the  debt.  There  was 
nothing  to  prevent  the  plaintifl'  from  suing  the  son  the  next  daj-.]  The  sending 
the  invoice  pursuant  to  the  request  contained  in  the  defendant's  letter,  was  as  distinct 
an  assent  to  the  terms  proposed,  as  if  plaintiff  had  said  in  so  many  words  "  I  agree  to 
each  and  every  of  the  terms  of  your  letter." 

CocKr.URN,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  If  it 
had  stood  entirely  upon  the  defendant's  letter  of  the  26th  of  January,  1857,  and  the 
plaintiff's  answer  thereto,  there  might  have  been  some  room  for  doubting  whether  the 
plaintiff's  letter  might  not  be  construed  as  amounting  to  an  acceptance  of  the  terms 
offered.  It  might  be  capable  of  that  construction  :  but,  at  the  best,  it  is  very  vague, 
and  leaves  the.  matter  in  ambiguo.  The  plaintiff's  subsequent  conduct  has  very  pi-operly 
been  referred  to,  to  shew  what  be  meant, — whether  he  leally  intended  to  adopt  the 
proposition  of  the  defendant,  which  was  in  substance  this,  that,  if  the  plaintiff  would 
keep  away  from  his  son,  and  would  abstain  from  giving  or  facilitating  his  obtaining 
further  credit,  and  fioni  in  any  way  molesting  him,  the  defendant  would  pay  the  moiety 
of  the  plaintiff's  demand.  Some  months  afterwards,  being  informed  that  the  son  was 
about  to  leave  England,  the  plaintiff  causes  his  attorne}'  to  wi'ite  to  the  defendant's 
.  attorney  to  signify  his  willingness  to  accept  from  the  defendant  one  half  the  amount 
of  his  claim,  reserving  to  himself  his  rights,  whatever  they  might  be,  against  the  son 
for  the  remaining  half, — thus  abandoning  the  terms  originally  oft'ered,  and  proposing 
fresh  terms.  Another  proposition  is  afterwards  made  by  the  plaintiff's  attor-[268]-neys, 
still  inconsistent  with  the  proposal  contained  in  the  defendant's  letter  of  the  26th  of 
January,  1S57.  The  plaintiff's  last  letter  affords  a  safe  criterion  for  the  construction  of 
the  first  He  evidently  meant  to  say,  that  he  adopted  the  jiroposal  as  to  part, — that  he 
would  not  supph^  the  young  man  with  further  goods,  and  would  accept  half  the  amount 
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from  the  father,  but  does  not  cousent  to  waive  his  right  to  have  recourse  against  the 
son  for  the  balance.     I  therefore  think  the  consideration  fails. 

Ckowdek,  J.  I  am  of  the  same  opinion.  This  was  an  .iction  upon  a  special 
agreement  by  which  the  defendant  agreed  to  pay  to  the  plaintiff  one  moiety  of  a  debt 
due  to  the  plaintiff'  for  goods  supplied  to  the  defendant's  son  :  and  the  only  question 
is  whether  such  an  agreement  was  constituted  by  the  defendant's  letter  of  the  2(ith 
of  January,  1857,  and  the  plaintiff's  answer  thereto.  It  appears  to  me  that  the  letters 
do  not  constitute  a  complete  agreement.  The  defendant  proposes  to  pay  the  plaintiff 
one  moiety  of  his  demand,  if  the  plaintiff  will  consent  not  to  molest  the  son  or  to  give 
him  any  further  credit.  It  is  clear  that  the  father  meant  to  stipulate  that  liis  son 
should  not  Ije  in  any  way  molested  for  the  residue  of  the  debt.  What  is  the  plaintitl's 
answer?  All  he  does  is  to  send  the  account.  It  is  said  that  that  was  virtually  an 
acceptance  of  all  the  terms  proposed.  I  cannot  accede  to  that :  it  rather  seems  to 
me  that  tlie  plaintiff  was  studiously  endeavouring  to  evade  an  acceptance  of  the  terms 
proposed.  The  correspondence  which  took  place  in  January,  1858,  seems  to  shew  that 
both  parties  considered  the  matter  to  be  then  open.  I  think  it  is  impossible  to  say 
that  there  has  been  such  a  clear  and  distinct  agreement  as  will  entitle  the  plaintiff  to 
maintain  this  action. 

[269]  WiLLES,  J.  I  am  of  the  same  opinion  :  and  I  think  it  is  unnecessary  to  add 
anything  to  what  has  fallen  from  my  Lord  and  my  Brother  Crowder  as  to  the  necessity 
of  a  distinct  acceptance  of  the  terms  offered  by  the  defendant's  lettei-,  to  bind  the  lattei'. 
M'lver  V.  llkhardson,  1  M.  &  Selw.  557,  and  Modeij  v.  Tinkler,  1  C.  M.  &  K.  692,  are 
authorities  to  establish  that,  if  any  were  wanted.  Then,  as  to  the  terms  which  were  to 
be  accepted  by  the  plaintiff  before  he  could  be  entitled  to  call  upon  the  defendant  to  pay 
the  moiety  as  proposed, — the  first  is,  that  the  young  man  shall  not  be  molested.  Now, 
"  teiTor  of  suit  is  a  damnification  :  "  Brmu/htmi's  case,  5  Co.  Rep.  24  a.  A  threat  of 
proceedings  would  be  a  molestation  :  Gihhoiis  v.  Vvuillon,  8  C.  B.  48.3.  The  father 
clearly  intended  that  his  son  should  be  free  from  personal  annoyance.  If  the 
plaintiff  intended  to  avail  himself  of  the  father's  promise  quoad  the  moiety,  he  sliould 
have  distinctly  accepted  the  terms  of  the  letter.  There  is  another  important  line  in  the 
letter  of  the  26th  of  January,  1857,  which  has  not  been  accepted,  viz.  that  the  plaintiff 
should  abstain  from  leading  the  son  into  any  further  extravagance.  To  that  part  of 
the  letter  there  is  no  answer  whatever.  Mr.  Powell  said,  and  was  obliged  to  sa}^ 
that  the  effect  of  the  defendant's  letter  of  the  26th  of  Jainiary,  1857,  was  to  give  the 
plaintiff  a  right  of  action  against  the  defendant  for  the  moiety  of  the  account,  if  ho 
in  fact  did  abstain  from  molesting  the  son  or  inducing  him  to  get  fuither  into  debt. 
But  it  is  clear  that  no  such  agreement  was  ever  entered  into  between  the  parties. 

Byles,  J.  I  ahso  think  the  nonsuit  was  right.  The  plaintiff's  letter  is  not  an 
acceptance  of  the  proposal  contained  in  the  defenihint's  letter.  If  not,  there  was  no 
contract.  The  subsequent  correspondence  clearly  [270]  shews  that  the  decision  of  the 
Loi'd  Chief  .Justice  as  to  the  legal  construction  of  the  two  material  letters  is  (juitc  in 
accordance  with  the  intention  of  the  parties. 

Rule  refused. 


Valknte  v.  Gibp.s  and  Others.     May  4th,  1859. 

[S.  C.  28  ]..  J.  C.  i'.  229  ;  5  Jur.  N.  S.  )2i:3  ;  7  W.  K.  5(10.] 

By  a  charturpaity  it  was  agreed  that  the  ship,  then  l3'ing  at  (Jcnoa,  should  sail  "on 
or  before  the  .'50th  of  July,  1859,"  to  Monte  Video  and  Lim.-i  (with  goods  for  third 
parties),  and  thence  proceed  with  all  convenient  dispatch  to  Callao,  where  the  master 
was  to  leport  his  arrival  to  the  agents  of  the  charterers,  b}'  whom  he  was  to  be  sent 
to  the  Chincha  Islands  for  a  cargo  of  guano  for  a  port  in  the  L'nited  Kingdom. 
Thirty  days  were  to  be  allowed  to  the  chartciers  for  loading  the  shij),  and  to  the 
owners  for  taking  in  certain  specified  light  freight,  and  thirty  days  over  and  al)ovo 
the  lay  days,  at  71.  per  day  ;  and  then  came  the  following  ])r(>visi()n,--".SIionld  the 
vessel  be  unnecessarily  detained  at  any  otiici'  jHiriod  of  the  voyage,  such  dclentitm 
to  i)e  [laid  for  by  the  party  delinquent  to  the  pai'ty  observant,  at  the  .•iboviMianii'd 
r.'ito  of  (hnnurrage  or  compensation." — The  vessel  did  not  leave  (icnoa  until  the  8ih 
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of  Septemlier : — Held,  that  this  was  not  a  detention  during  the  "voyage,"  within 
the  meaning  of  the  penalty  clause. 

This  was  an  action  brought  by  the  plaintifl'  against  the  defendants  to  recover  2871., 
being  the  alleged  balance  of  freight  due  uuder  the  charterparly  hereinafter  mentioned; 
and  by  the  consent  of  the  parties,  and  by  a  judge's  order,  the  following  case  was  stated 
for  the  opinion  of  the  court,  without  pleadings 

The  plaintitl'  is  the  master  and  owner  of  the  ship  "  Palma."  The  defendants  are 
merchants  carrying  on  business  in  London. 

On  the  7th  of  June,  1856,  a  charterparty,  of  which  the  following  is  a  copy,  was 
entered  into  between  the  plaintiff  and  the  defendants  : — 

"London,  7th  June,  1856. 

"It  is  hereby  mutually  agreed  between  Captain  A.  Valente,  owner  of  the  'Palma,' 
278  tons  register,  new  mcasuiement,  on  the  one  part,  and  Messrs.  Antony  Gibbs 
&  Sons,  merchants  and  agents,  on  the  other  part,  as  follows  : — 

"That  the  said  vessel,  now  lying  at  the  port  of  Genoa,  shall  sail  on  or  before  the 
30th  of  Jul3',  185G,  [271]  to  Monte  Video  and  Lima,  and  thence  proceed  with  all  con- 
venient dispatch  to  the  port  of  Callao,  Peru,  where  the  captain  shall  immediately  report 
his  arrival  to  Messrs.  Gibbs  &  Co.,  of  Lima. 

"  That  the  said  vessel,  being  then  tight,  sUiunch,  strong,  and  well  conditioned  for 
the  voyage,  Messrs.  W.  Gibbs  &  Co.  shall,  within  forty-eight  hours  after  such  report 
being  recei\ed,  send  to  the  captain  or  his  agents  orders  for  loading  a  cargo  of  guano 
at  the  Chincha  Islands,  to  which  place  the  vessel  shall  at  once  proceed,  calling  on  her 
way  at  Pisco  to  obtain  the  necessar}'  pass  to  load,  which  shall  be  given  to  the  captain 
by  the  charterers'  agents  free  of  expense  within  twenty-four  hours  of  his  application. 

"  After  completing  her  loading  of  guano,  and  having  obtained  her  necessary  pass 
from  Pisco,  the  vessel  shall  return  for  her  final  clearance  to  Callao,  where  the  captain 
shall  have  the  liberty  of  taking  in  passengers,  light  goods,  and  specie  on  freight  for  the 
benefit  of  the  ship.  The  charterers  to  have  the  option  of  shipping  the  light  goods  at 
current  rates. 

"The  ship  shall  convey  from  Callao  to  the  islands  an}'  specie  that  may  be  required 
for  the  payment  of  the  cargo  and  any  tools  (sent  alongside  by  the  charterers'  agents 
whilst  the  vessel  is  at  anchor  in  Callao)  free  of  freight,  and  shall  supply,  free  of  charge, 
either  on  board  or  alongside  at  the  guano  ports,  any  water  that  may  be  required  by 
the  agents  of  the  charterers,  not  exceeding  eight  tons. 

"  At  the  Chincha  Islands,  the  vessel  to  be  placed  under  the  Manqueras  to  load, 
or,  at  the  option  of  the  charterers,  the  cargo  to  be  placed  in  the  ship's  boats,  and  in 
them  conveyed  on  board  at  ship's  expense  and  shippers'  risk. 

"  Such  sacks  as  shall  be  supplied  by  the  charterers,  at  their  discretion,  shall  be  tilled 
with  guano  by  the  [272]  owner,  anfl  the  mouths  of  the  sacks  sewn  up  at  owner's 
expense,  the  charterers  providing  twine ;  and  the  sacks  shall  be  used  for  lining  the 
vessel. 

"The  owner  to  find  necessary  dunnage,  and  to  be  responsible  for  damage  by 
negligence. 

"  'The  owner  to  be  liable  for  all  damage  arising  from  side  lights  or  ports. 
"The  guano  shall  be  stowed  so  that  a  clear  space  may  be  left  round  the  vessel 
uuder  the  deck  for  the  purpose  of  examining  the  cargo  and  remo\ing  any  water  which 
may  have  been  shipped  :  and  every  convenient  opportunity  shall  be  taken  to  examine 
the  guano,  and  means  used  to  pre^'ent  and  lessen  damage. 

"The  quantity  of  guano  to  be  shipped  shall  not  exceed  one  thiid  above  the  vessel's 
register  tonnage,  new  measurement,  except  with  the  consent  in  writing  of  the  charterers' 
agents  at  Callao,  and  which  consent  the  charterers  undertake  shall  be  given  to  all  ships 
which  their  agents  have  not  fair  and  reasonable  grounds  for  believing  to  be  overloaded, 
when  such  consent  may  be  withheld  ;  and,  if  any  vessel  proceed  to  sea  without  such 
written  consent,  and  loss  should  be  sustained  by  the  charterers  upon  the  guano,  and 
whether  the  same  be  of  the  nature  of  a  particular  or  general  average  or  of  charges 
upon  the  guano,  all  such  loss,  as  between  the  said  owner  and  charterers,  shall  be 
deemed  to  have  arisen  from  the  improper  loading  of  the  vessel ;  and  the  amount 
of  such  loss  shall  be  borne  and  paid  by  the  said  owner  to  the  said  charterers ;  but,  in 
case  of  loss  of  the  nature  of  particular  average,  the  owner  shall  onh'  pay  such  amount 
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as  may  exceed  31.  per  cent,  upon  the  net  value  of  the  limited  cargo  of  guano  hereby 
agreed  to  lie  shipped. 

"  No  guano  or  other  dead  weight  shall  be  received  on  board  except  from  the 
charterers  or  their  agents. 

"  Should  political  or  other  circumstances  prevent  [273]  there  being  sufficient  laborers 
at  the  loading  places,  as  many  of  the  crew  as  shall  not  be  absolutely  necessary  for  the 
safety  of  the  ship  shall  be  sent  on  shore  to  load  the  cargo,  they  receiving  the  usual 
laborers'  daily  pay  while  so  employed. 

"Ten  running  days  (Sundays  excepted)  for  each  one  hundred  tons,  new  register 
measurement,  to  be  allowed  the  charterers  for  loading  the  ship  at  the  islands  ;  never- 
theless, in  no  case  shall  the  charterers  have  less  than  thirty  nor  more  than  eighty  such 
days  in  all, — said  days  to  commence  from  the  day  the  master  gives  notice  in  writing  of 
being  ready  to  receive  and  take  on  lioard,  and  to  cease  when  the  charterei's'  agents 
give  notice  that  the  vessel  may  leave  the  islands. 

"  Thirty  days  to  be  allowed  the  owner  for  taking  in  light  freight  and  specie,  as 
above  specified,  over  and  abo\'e  the  lay  days  allowed  to  the  charterers  for  loading  the 
ship,  and  the  owner  for  taking  in  light  freight  and  specie.  Each  party  shall  be 
permitted  to  detain  the  vessel  for  those  purposes  respectively  for  thirty  days,  the 
charterers  paying  to  the  owner,  or  the  owner  paying  to  the  charterers,  as  the  case  may 
be,  at  the  rate  of  71.  per  day  as  agreed  compensation  foi'  such  detention. 

"  Should  the  vessel  be  unnecessarily  detained  at  any  other  period  of  the  voyage, 
such  detention  to  be  paid  for  by  the  party  delinquent  to  the  party  observant,  at  the 
above-named  rate  of  demurrage  or  compensation. 

"  The  owner  of  the  vessel  to  pay  all  port-charges,  and  the  ship  to  be  consigned  to 
Messi's.  W.  Gibbs  &  Co.,  of  Lima,  to  whom  the  custoinaiy  agency  for  doing  the  ship's 
l)usiness  shall  be  paid  by  the  owner. 

"  The  captain  to  sign  bills  of  lading  at  such  rate  of  freight  as  charterers  or  their 
agents  may  direct,  and  without  prejudice  to  this  charterparty. 

"  The  said  vessel  shall,  after  completing  her  loading  [274]  as  before  mentioned, 
proceed  to  any  safe  port  in  the  United  Kingdom,  calling  at  Cork  for  orders  from 
Messrs.  Anthony  Gibbs  &  Sons  (and  for  which  she  is  to  remain  until  return  of  post 
from  London),  unless  ordered  in  writing  to  proceed  direct  toanv  given  port  by  Messrs. 
W.  (iibbs  ife  Co.,  and  there,  according  to  bills  of  lading  and  charterparty,  deliver  the 
cargo,  which  is  to  be  discharged  and  taken  from  alongside  at  the  rate  of  not  less  than 
thirty-live  tons  per  working  day. 

"The  freight  to  be  paid  in  manner  hereinafter  mentioned,  at  the  rate  of  41.  10s. 
sterling  in  full  per  ton  of  '20  cwt.  net  weight  of  guano  at  the  Queen's  beam,  subject, 
however,  to  a  deduction  for  the  water  contained  in  damaged  guano. 

"  The  master  to  be  supplied  in  the  Pacific  with  a  sum  not  exceeding  3001.,  free  of 
interest  and  commission  ;  but  the  cost  of  insurance  to  be  borne  by  the  owner :  and 
the  amount  so  to  be  advanced,  and  the  cost  of  the  insurance  thereof,  shall  be  in  part 
payment  of  the  freight  at  the  exchange  of  50d.  per  dollar  cnirency.  And,  should  the 
charterers  or  their  agents  think  fit  to  advance  the  master  beyond  the  said  sum  of  30Ul. 
any  sum  for  repairs,  stores,  or  other  di.sburscments  whatsoever,  such  sums,  with 
interest,  commission,  and  insurance,  shall  be  in  part  payment  of  freiglit,  at  the  exchange 
aforesaid.  And  it  is  hereby  expressly  agreed  that  the  receipt  of  the  master  for  any 
such  sum  01'  sums  of  money  as  shall  be  .supplied  or  advanced  to  him  by  the  charterers 
as  aforesaid,  shall  be  conclusive  and  binding  npon  the  owner,  and  he  shall  thereby  be 
prevented,  as  between  him  and  the  charterers,  from  iiKjuiry  into  the  necessity  for 
or  the  appropriation  of  the  sum  of  money  which  in  such  receipt  or  receipts  shall  be 
acknowledged  to  have  been  received  :  and  all  contributions  to  general  average  losses 
which  (if  any)  shall  become  payable  in  respect  of  any  such  advances  as  aforesaid,  shall 
he  borne  and  paid  by  the  owner. 

[275]  "The  freight  to  be  paid  in  manner  following,  that  is  to  say,— 4001.  in  cash 
on  arrival  at  the  poit  of  discharge,  three  months'  inteiest,  at  the  rate  of  51.  pei'  cent, 
per  annum,  being  deducted,  and  the  balance,  after  deducting  all  such  sums  of  money 
as  shall  become  payabk;  to  the  chaitercrs  under  the  provisions  herein  contained,  on 
the  true  and  riglit  delivery  of  the  cargo,  by  bills  upon  Messrs.  Antony  (iibbs  iV  Sons, 
at  three  months'  date,  or  in  cash  less  interest  at  f)!  per  cent.  ])cr  .■muum,  at  ch.arterers 
option. 

"The  charterers  are  herebv  authorized  to  retain  and  deduct  from  the  freight  all 
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such  damages  and  sums  of  money,  as  well  liquidated  as  unliquidated,  to  which  the 
owner  shall  become  liable  to  the  charterers  by  virtue  of  or  in  any  wise  in  relation  to 
this  charterparty  ;  it  being  the  intention  of  the  parties  that  all  claims  and  demands 
of  whate\'er  nature  which  shall  accrue  to  the  said  chai'terers  shall  be  treated  as  pay- 
ments made  by  the  charterers  on  account  of  freight. 

"The  charterers  to  have  the  lil)erty  of  naming  the  docks  in  which  the  ship  is  to 
discharge. 

"  Penalty  for  non-performance  of  this  charterparty,  the  estimated  amount  of  freight. 

"The  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every  dangers  and  accidents 
of  the  seas,  rivers,  and  navigations,  of  whatever  nature  and  kind  soever  during  the 
said  voyage,  always  excepted." 

At  the  time  of  the  making  of  the  charterparty,  the  vessel  mentioned  in  it  was  lying 
in  the  port  of  Genoa  loading  a  general  cargo  for  Monte  Video  and  Lima.  She  completed 
the  loading  of  such  cargo,  and,  on  the  Sth  of  September,  1856,  sailed  from  Genoa  to 
Monte  Video  and  Lima  ;  and,  after  delivering  her  cai'go  there,  proceeded,  in  accordance 
with  the  terms  of  the  charterparty,  to  Callao  and  the  C'hineha  Island.?,  and  was  there 
loaded  by  the  defendants  with  a  cargo  of  guano  ;  [276]  and  thence  sailed,  agreeably 
to  the  terms  of  the  charterparty,  to  a  safe  port  in  luigland,  where  she  delivered  the 
guano  to  the  order  of  the  defendants. 

The  vessel  remained  at  Genoa  until  the  Sth  of  September  in  procuring  her  cargo, 
and  not  by  reason  of  being  prevented  from  sailing  by  any  of  the  perils  excepted. 

Aftei'  the  delivery  of  the  cargo,  the  plaintiff  applied  to  the  defendants  for  payment 
of  the  freight  of  the  said  guano,  and  received  from  them  the  whole  of  such  freight 
(besides  561.  for  eight  days'  demurrage  at  the  Chincha  Islands),  except  the  sum  of 
2871.,  which  the  defendants  claimed  to  deduct  from  the  freight  upon  the  ground  that 
they  were  entitled  to  demurrage  or  compensation  at  71.  per  day  for  the  days  during 
which  the  vessel  remained  at  Genoa  from  the  30th  of  July,  1856,  to  the  Sth  of 
September  following,  as  .above  stated  In  fact,  the  plaintiffs  account  for  freight  and 
demurrage  was  overpaid  by  the  defendants  to  the  extent  of  241.  1  7s.  9d.,  if  the  defen- 
dants were  entitled  to  deduct  the  said  sum  of  2871.  ;  the  payments  for  freight  having 
been  made  from  time  to  time  during  the  discharge  of  the  cargo,  and  before  the  whole 
amount  to  become  due  was  ascertained. 

The  court  was  to  be  at  liberty  to  draw  any  inferences  of  fact  from  the  facts  already 
stated  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  court  was, — whether,  under  the  circumstances, 
the  clause  in  the  chartei'party  marked  with  the  letter  A.  in  the  margin  hereof  applied 
to  the  period  during  which  the  vessel  remained  at  Genoa  after  the  .30th  of  July  and 
before  she  set  sail  on  the  voyage,  and  entitleil  the  defendants,  without  regard  to  the 
question  whether  any  actual  damage  had  been  su.stained  in  the  particular  case,  to 
deduct  from  the  freight  the  sum  of  71.  per  day  [277]  for  the  time  inter\ening between 
the  .SOth  of  July  amJ  the  8th  of  September,  1856. 

If  the  court  should  be  of  opinion  that  the  defendants  were  not  entitled  to  deduct 
such  sum,  then  judgment  was  to  be  entered  up  for  the  plaintiff  for  2871.,  and  costs 
of  suit. 

If  the  court  should  be  of  opinion  that  the  defendants  were  entitled  to  deduct  such 
sum,  then  judgment  of  nolle  prosequi,  with  costs  of  defence,  was  to  be  entered  up  for 
the  defendants. 

GiBBS  AND  Others  v.  Valente. 

This  was  a  cross-action  brought  by  the  defendants  in  the  formei'  action,  against 
the  plaintiff  in  that  action,  to  recover  the  sum  of  241.  17s.  9d.,  which  is  the  amount 
overpaid  by  the  plaintiffs  in  this  action,  if  their  construction  of  the  charterparty  is 
the  correct  one. 

This  case  was  stated  for  the  opinion  of  this  court,  without  pleadings. 

The  facts  are  the  same  as  those  stated  in  the  former  case,  which  may  be  referred 
to  for  all  the  purposes  of  this  case,  with  the  same  power  for  the  court  to  draw 
inferences. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the  circumstances, 
the  clause  in  the  chartrCrparty  marked  A.  in  the  margin  of  the  case  in  the  other  action. 
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applied  to  the  period  during  which  the  vessel  remained  at  Genoa  after  the  30th  of  July 
ami  before  she  set  sail,  and  entitled  the  plaintitts  in  this  action  to  deduct  from  the 
freight  the  sum  of  71.  per  day  for  the  time  intervening  between  the  30th  of  July  and 
the  8th  of  September,  18.56. 

If  the  court  was  of  opinion  that  the  plaintiffs  were  so  entitled  to  deduct  such  sum, 
the  judgment  was  to  be  entered  up  for  the  plaintiff's  for  2-tl.  17s.  9d.,  and  [278]  cost 
of  suit.  If  the  court  should  be  of  opinion  that  the  plaintifl's  were  not  so  entitled, 
judgment  of  nolle  prosequi,  with  costs  of  suit,  was  to  be  entered  up  for  the  defendant 
in  this  action. 

J.  Wilde,  Q.  C.  (with  whom  was  Honyman),  for  the  plaintiff  («).  The  question  is 
as  to  the  meaning  of  the  clause  marked  A.  in  the  charterparty, — "Should  the  vessel 
be  unnecessarily  detained  at  any  other  period  of  the  voyage,  such  detention  to  be  paid 
for  by  the  party  delinquent  to  the  party  observant,  at  the  above-named  rate  of 
demurrage  or  compensation," — viz  71.  per  day.  Are  the  defendants  entitled  to  deduct 
from  the  freight  payable  under  the  charterparty  the  71.  per  day  for  the  delay  which 
took  place  here,  without  regard  to  whether  or  not  they  sustained  any  actual  damage? 
That  clause,  it  is  submitted,  was  intended  to  be  limited  to  any  delay  or  detention 
occui'i-ing  in  the  course  of  the  voyage.  Now,  the  voyage  contemplated  in  this  charter- 
party  was  to  commence  from  one  of  two  periods,  viz.  the  vessel's  leaving  Genoa,  or 
her  sailing  from  Callao.  At  any  rate  it  could  not  commence  before  the  ship's  leaving 
(4enoa.  To  entitle  them  to  succeed,  the  defendants  must  shew  that  the  voyage 
commenced  on  the  30th  of  July,  18.t6,  although  the  vessel  was  then  lying  in  the  port  of 
Genoa,  where  she  remained  for  [279]  nearly  six  weeks  after  that  day.  [Cockburn,  C.  J. 
The  word  "  voyage  "  has  received  a  construction  in  cases  of  insurance,  where  it  has 
been  held  to  be  reckoned  from  the  time  the  vessel  breaks  ground.  I  am  at  a  loss  to 
see  how  this  voyage  can  be  said  to  have  commenced  on  the  30th  of  July.]  In  (.'rmo 
V.  Falk,  8  Q.  B.  467,  the  plaintiff  and  defendants  agreed  l)y  charterparty  that  a  ship, 
then  at  Liverpool,  of  which  the  plaintiff  was  master,  should  with  all  convenient  speed 
lie  made  ready,  and  should  at  Liverpool  receive  and  load  from  the  chartei-ers'  agents 
a  full  cargo,  and,  being  so  loaded,  .should  proceed  to  Stettin  and  deliver  the  same,  and 
so  end  the  voyage, — restraints  of  princes,  &c.,  "during  the  said  voyage,"  always 
mutually  excepted ;  and  the  ship  was  to  be  loaded  at  Liverpool  without  detention  : 
and  the  defendants  thereby  agreed  to  load  the  vessel  at  Liverpool  as  in  the  charter- 
party  stated,  with  the  said  cargo :  on  general  demurrer  to  a  declaration  in  assumpsit 
assigning  for  breach  of  the  above  agreement  that  the  defendants  did  not  load  the  ship 
at  Liverpool  without  detention,  l)ut  detained  her  at  Liverpool  an  unreasonable  time 
(not  negativing  restraints  of  princes,  &c.),  it  was  held,  that  the  exce])tion  as  to  the 
restraints  of  princes,  ifec,  was  applicable  only  after  the  ship  (juitted  Liverpool.  Lord 
J)enman  said:  "The  end  of  the  voyage  is  expressly  marked  out:  the  l)eginning  is 
not ;  but  the  voyage  could  not  begin  before  the  ship's  loading  was  completed  ;  the 
exception  is  confined  to  the  time  during  the  voyage  ;  and  the  breach  takes  place  before 
it  begins  "  And  Pattcson,  J.,  said  :  "  '  During  the  said  voyage  '  can  apply  only  to  the 
time  after  the  voyage  commences.  In  a  policy  of  insurance,  the  word  'at'  would  be 
inserted,  in  order  to  cover  the  time  while  the  vessel  was  in  port."  Notwithstanding 
some  doubt  cast  upon  that  case  by  the  court  of  Exchequer  in  Bruce  v.  Nicolojmlo, 
1 1  Exch.  12!),  it  is  submitted  that  it  is  good  law,  and  applicable  here. 

[280]  Then,  there  is  no  statement  in  the  case,  and  nothing  from  which  it  can  lie 
infei'i'cd,  that  the  ship  w.as  improperly  or  uiuiocessai'ily  detained  at  (xenoa.  It  was 
understood  at  the  time  of  the  m.iking  of  the  charterparty  that  the  vessel  was  lying  at 
the  port  of  ticnoa  loading  a  general  cargo  for  Monte  Video  and  Lima.  [Crowder,  J. 
If  there  was  a  warranty  to  sail  on  or  before  the  .'iOth  of  July,  18.56,  the  delay  until 
the  8th  of  September,  unaccounted  for,  would  bo  unreasonable.]  It  might  be  that  the 
charterers  might  have  been  entitled  to  give  up  the  charterparty  on  that  account,  or 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  1.  That  the  stipulation  as  to  the  payment  to  lie  made  in  ciise  of  the  detention  of 
the  vessel,  does  not  apply  to  a  detention  anterior  to  the  commencement  of  the  voyage  : 

"  2.  That  the  payment  therein  stipulated  for  is  not  to  bo  made,  except  in  aises 
where  the  opposite  party  sustains  some  damage  by  reason  of  the  detention  : 

"3.  That,  under  the  circumstances  sUited  in  the  case,  there  was  no  unnecessary 
detention  within  the  meaning  of  the  stipulation  in  (picstion." 
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tbey  might  have  a  claim  for  damages  in  respect  of  any  injury  they  sustained  hy  reason 
of  the  dehw  :  but  the  penalty  of  71.  a  day  was  to  attach  only  upon  an  unnecessary 
detention.  [Crowdei',  J.  For  anything  that  appears  in  this  case,  the  detention  was 
unnecessary.]  That,  it  is  submitted,  is  not  to  be  a  matter  of  conjecture  or  surmise. 
The  onus  lay  on  the  defendants,  who  seek  to  enforce  the  penalty,  to  shew  that  the 
detention  was  unnecessary. 

Willes,  for  the  defendants  (a).  With  respect  to  the  point  last  urged,  it  is  submitted 
it  was  not  incumbent  on  the  defendants  to  shew  that  the  delay  and  detention  com- 
plained of  was  unnecessary,  the  matter  being  peculiarly  within  the  knowledge  of  the 
plaintifT.  In  The  King  v.  Turner,  5  M.  &  Selw.  206,  211,  Bayley,  J.,  says:  "I  have 
always  understood  it  to  be  a  general  rule,  that,  if  a  negative  averment  be  made  by 
one  [281]  party,  which  is  peculiarly  within  the  knowledge  of  the  other,  the  party 
within  whose  knowledge  it  lies,  and  who  asserts  the  affirmative,  is  to  prove  it,  and 
not  he  who  avers  the  negative."  Besides,  here  it  is  sufficiently  shewn  that  the  delay 
was  unnecessary.  The  plaintiff"  engages  to  sail  from  Genoa  on  the  30th  of  July,  and 
the  vessel  does  not  start  until  the  8th  of  September.  Prima  facie  that  imports 
unnecessary  delay.  The  main  question  is,  when  did  the  voyage  commence  1  The 
voj'age  contemplated  was,  a  voyage  from  Genoa  to  Callao  (touching  at  two  intermediate 
ports),  and  thence  to  the  United  Kingdom.  The  injury  to  the  charterers  from  undue 
delay  on  the  voyage  is  the  same  wherever  the  delay  takes  place  :  the  penalty  clause, 
therefore,  is  as  applicable  to  a  detention  at  Genoa  as  to  a  detention  at  any  other  period. 
The  case  of  Bruce  v.  Nkolopido,  11  Exch.  29,  shews  that  the  woi-d  "voyage"  has  not 
acquired  any  definite  meaning.  The  sense  in  which  it  is  used  must  be  as3ertained 
from  the  context.  The  genei'al  rule  of  construction  is  yery  clearly  stated  by  Lord 
Wensleydale,  in  Grey  v.  Pearson,  6  House  of  Lords  Cases,  61,  106  : — "  I  have  been  long 
and  deeply  impressed  with  the  wisdom  of  the  rule,  now,  I  believe,  universally  adopted 
at  least  in  the  courts  of  law  in  Westminster  Hall,  that,  in  construing  wills,  and  indeed 
statutes  and  all  written  instruments,  the  grammatical  and  oi'dinary  sense  of  the  words 
is  to  be  adhered  to,  unless  that  would  lead  to  some  absurdity,  or  some  repugnance  or 
inconsistency  with  the  rest  of  the  instrument ;  in  which  case  the  grammatical  and 
ordinary  sense  of  the  words  may  be  modified,  so  as  to  avoid  that  absurdity  and  incon- 
sistency, but  no  further."  "When,  indeed  (p.  108),  by  any  course  of  decisions  words 
have  acquired  a  particular  signification,  it  may  be  presumed  that  the  fraraer  of  the 
instrument  uses  them  in  the  sense  so  acquired,  and  it  is  fitting  so  to  construe  them." 
[282]  [Cockburn,  C.  J.  The  vessel  was  carrying  a  cargo  from  Genoa  to  Monte  Video  and 
Lima  for  other  persons.  It  is  only  when  she  gets  to  Callao  that  she  is  chartered  to  the 
defendants.  That  is  a  reason  for  saying  that  the  voyage  the  parties  are  speaking  of  is  the 
period  during  which  the  one  party  was  to  have  the  use  of  the  vessel  and  the  other 
to  pay  the  hiie,  and  would  seem  to  shew  that  the  word  voyage  is  to  be  taken  in  the 
more  limited  sense  contended  for  by  Mr.  Wilde.]  The  parties  agi-ee  that  the  stiirt 
shall  take  place  on  or  before  the  30th  of  July.  That  is  a  condition  precedent.  [Cock- 
burn,  C.  J.  It  is  a  warranty,  entitling  the  charterers  to  throw  up  the  charterparty, 
or  to  sue  for  damages  for  a  breach.  But,  will  it  make  that  a  voyage  which  is  not  a 
voyage?]  The  question  is,  whether  a  sailing  from  Genoa  is  a  sailing  on  a  voyage. 
[Cockburn,  C.  J.  Was  it  a  sailing  on  the  voyage  intended  by  the  chai-terparty  ?  ] 
The  defendants'  case  does  not  depend  on  the  voyage  commencing  on  the  day  named  : 
the  simple  question  is,  whether  the  penalty  clause  emtjraces  a  detention  before  the 
starting  of  the  ship.  [Cockburn,  C.  J.  The  delay  complained  of  is,  the  ship's  not 
being  on  her  way  by  the  time  agreed.  Your  argument  in  efiect  seeks  to  substitute 
"time"  for  "voyage.']  Regard  being  had  to  the  object  of  the  contract,  and  the 
intention  of  the  parties,  the  word  is  fairly  capable  of  that  construction.  The  rule  for 
the  construction  of  contracts  laid  down  by  Pothier,  Traite  des  Obligations,  Partie  1, 
ch.  1,  art.  vii.,  §  91,  is  as  follows  : — "  On  doit,  dans  les  conventions,  rechercher  quelle 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"  That  the  clause  marked  A.  applies  to  all  detentions  which  were  unnecessary,  and 
which  took  place  subsequentl}'  to  the  time  when  it  was  agreed  that  the  vessel  should 
set  sail, — that  full  efiect  cannot  be  given  to  the  intention  of  the  parties  without  so 
holding, — and  that  the  words  used  admit  such  an  interpretation." 
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a  ete  la  coiuuiune  intention  des  parties  coiitractantes,  plus  (jue  le  sens  grammatical  des 
termes," — we  must  look  to  the  general  intention  rather  than  criticize  the  words. 

Wilde,  in  reply.  The  language  of  the  charterpaity  is  entirely  free  from  amijiguity. 
"  Voyage, "  in  its  [283]  plain  and  oidinary  sense,  means  the  passage  of  the  ship  from 
one  port  to  another  (a).  [Byles,  J.  Could  this  question  arise  on  a  policy  of  insurance  ?] 
Clearly  not :  even  if  the  ship  were  warranted  to  sail  on  a  given  day,  unless  the 
insurance  was  "  at  and  from,"  the  risk  would  not  attach  until  the  sailing  of  the  vessel  (i). 
In  Rddandls  v.  Harrison,  3  P^xch.  4-l:-t,  where  freight  was  by  the  charterparty  paj'able 
on  "the  final  sailing  of  the  vessel  from  the  port  of  loading,"  Cardiff,  it  was  held  that 
the  words  meant  the  final  departure  of  the  vessel  from  the  port,  so  as  to  be  out  of  the 
limits  of  the  artificial  port,  and  at  sea.  The  only  real  injury  to  the  charterer  is,  the 
detention  of  the  vessel  whilst  his  goods  are  on  board. 

CoCKBURN,  C.  J.  I  am  of  opinion  that  the  plaintifl"  is  entitled  to  judgment. 
The  defendants  seek  to  set  off  against  the  plaintiff's  claim  for  freight  under  the 
charterparty  certain  penalties  which  they  allege  to  have  been  incurred  by  the  plaintiff 
by  reason  of  an  unnecessary  detention  of  the  vessel  in  the  course  of  the  voyage.  The 
question  for  our  determination  is,  what  is  the  meaning  of  the  term  "  voyage  "  in  this 
clause  of  the  chartei'paity, — the  detention  having  occurred  at  Genoa,  from  which  the 
vessel  was  to  have  sailed  on  or  before  the  30th  of  July,  but  from  which  she  did  not 
sail  until  the  8th  of  September.  The  answer  set  up  by  the  plaintiff  is  twofold, — first, 
tliat  the  voyage  to  a  detention  on  which  the  penalties  were  to  attach  was,  the  voyage 
from  Callao  to  Pisco  and  the  Chincha  Islands,  and  thence  to  a  safe  port  in  the  Ignited 
Kingdom, — secondly,  that,  at  all  events,  the  penalties  could  not  attach  to  a  detention 
occurring  prior  to  the  ship's  [284]  sailing  from  Genoa.  The  inclination  of  my  opinion 
is,  that  the  plaintiff'  is  right  in  iiis  first  contention.  But  it  is  unnecessary  to  decide 
that,  because  we  are  all  clearly  of  opinion  that  he  is  right  upon  the  second.  The  term 
"  voyage "  has  a  well-recognized  meain'ng,  and  has  on  various  occasions  received  a 
legal  interpretation.  Still,  no  doubt,  it  is  susceptible  of  a  certain  degree  of  flexibility  ; 
and,  if  the  context  clearl}'  shewed  that  it  was  intended  by  the  paities  to  have  a  larger 
meaning  than  that  which  in  common  parlance  l)elongs  to  it,  we  must  so  construe  it. 
But,  unless  we  can  see  beyond  all  doubt  that  the  word  is  not  used  in  its  ordinary 
sense,  we  must  give  it  its  generally  received  signification.  I  see  nothing  in  this  case 
to  justfy  us  in  holding  that  it  means  more  than  the  ti'ansit  from  the  terminus  k  quo 
to  the  terminus  ad  quern.  Mr.  Willes  suggests  that  the  interests  of  the  parties  would 
be  as  seriously  att'ected  by  an  antecedent  delay  as  by  a  delay  occurring  subsequently 
to  the  sailing  of  the  vessel.  That  may  be  so.  But,  on  the  other  hand,  there  is  nothing 
in  the  context  to  shew  that  the  word  voyage  was  used  in  any  other  than  its  ordinary 
sense.  It  is  true,  the  plaintiff  has  agreed  that  the  vessel  shall  sail  on  or  Iteforu  the 
30th  of  April.  Foi'  a  breach  of  that  engagement  the  defendants,  if  danniified,  may 
have  a  remedy.  But,  when  we  find  that  the  penalties  for  the  ship's  detention  are  in 
terms  made  to  apply  to  the  voyage,  and  not  to  the  time  fix(!d  for  her  departure  from 
Genoa,  if  we  were  to  put  u])on  tlu;  charterparty  the  construction  contended  for  on  the 
part  of  the  defendants,  we  sliould  be  on  a  mere  surmise  straining  the  meaning  of  tiie 
language  which  the  parties  have  u.sed,  and  making  a  conti'act  for  them  which  they  have 
not  made  for  themselves.  The  case  of  Urow  v.  FaJk,  S  C^).  B.  467,  is  an  authoi'ity  in 
point :  and,  althougii  it  seems  to  have  been  reflected  on  by  the  [285]  court  of  Exchequer 
in  Bmcv  v.  Nicolopulo,  II  Exch.  29,  it  was  not  necessary  on  that  occasion  to  overrule 
it,  and  I  for  one  am  not  disposed  to  dissent  from  it.  Whether,  thorofoie,  we  construe 
the  woid  voyage  according  to  the  ordinary  and  popular  sense,  or  in  the  sense  ascribed 
to  it  in  the  case  of  Craw  v.  Falk,  or  in  that  which  it  bears  in  marine  assurance  policies, 
I  think  the  plaintill'iri  the  first  action  is  entitled  to  otn- judgment,  and  the  defenilant 
in  the  second. 

Crowdek,  .).  I  am  of  the  same  opinion.  The  (|uestion  turns  upon  what  is  to  be 
considered  the  voyage  contemplated  by  this  charterparty.  It  is  insisted  on  the  part 
of  the  defendants  that  the  voyage  commenced  on  the  3()th  of  .luly,  because  of  the 
stipulation  in  the  charterparty  that  tiie  vessel  should  sail  from  (icnoa  on  or  before  that 
day.  It  is  clear  that  the  ship's  .sailing  on  the  day  named  was  a  condition  precedent 
to  the  charterers'  obligation  to  tiikc  to  the  charterparty  ;  and  that  the  breach  of  that 

(a)  See  Gethn  v.  Capper,  18  0.  B.  866. 

(/')  See  Arnould  on  Insurance,  2nd  edit.  390. 
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engagement  on  tlie  plaintift".s  part  would  give  the  chartei'ers  a  right  to  sue  for  any 
damages  they  might  thereby  have  sustained.  But  it  does  not  follow  that  the  voyage 
is  to  be  taken  to  commence  on  the  30th  of  July,  so  as  to  make  the  clause  as  to  deten- 
tion during  the  voyage  apply  at  and  from  that  day.  It  seems  to  me  to  be  quite  clear 
that  there  has  been  no  unnecessary  detention  during  the  voyage,  so  as  to  entitle  the 
defendants  to  claim  the  stipulated  penalty  of  71.  per  day.  To  entitle  the  plaintiff  to 
judgment,  it  is  onl}'  necessaiy  to  hold  that  the  voyage  did  not  commence  until  the 
vessel  liroke  ground.  I  incline  to  think  that  the  voyage  here  agreed  on  is  the  voyage 
which  commenced  at  Callao,  as  was  contended  by  Mr.  Wilde.  The  chartei'ers  had  no 
interest  in  the  intermediate  voj^ages.  It  is,  however,  unnecessary  to  decide  that ;  for, 
I  think  it  is  quite  clear  upon  the  [286]  language  of  the  charterparty  that  the  voyage 
did  not  in  any  sense  commence  before  the  ship  left  the  port  of  Genoa ;  and  that  is 
sufficient  to  entitle  the  plaintiff"  to  judgment. 

AViLLES,  J.  I  am  of  the  same  opinion.  I  see  no  reason  why  the  word  "  voyage  " 
in  this  chai'terparty  should  receive  an  interpretation  different  from  its  ordinary  accepta- 
tion. The  charterparty  contains  a  stipulation  that  the  vessel  shall  sail  from  Genoa 
on  or  before  the  30th  of  July,  18-56.  \Vhen  she  sails,  the  voyage  commences.  Before 
her  departure,  no  voyage  exists  to  which  the  penalty  could  attach.  It  may  be, 
according  to  the  case  of  OlaMm  v.  Hnys,  2  M.  &  G.  2.57,  2  Scott,  N.  R.  471,  that,  as 
the  vessel  did  not  sail  on  the  day  named,  the  charterers  might  have  declined  to  employ 
the  ship.  M'hether  the  penalty  of  71.  a  day  would  attach  to  any  detention  after  the 
vessel  left  Genoa  and  before  she  arrived  at  Callao,  it  is  not  necessary  to  determine. 
It  is  enough  to  say  that  there  was  no  voyage  to  which  it  could  attach  before  the 
vessel  sailed  from  Genoa.  The  result  will  be  that  the  plaintiff  in  the  first  case  is 
entitled  to  recover  the  entire  freight,  and  that,  in  the  second  action  there  will  be 
judgment  for  the  defendant. 

Byle.s,  J.  I  am  of  the  .same  opinion.  In  construing  all  written  instruments,  the 
words  are  to  be  taken  in  their  ordinary  grammatical,  popular,  and  natural  sense,  unless 
the  so  taking  them  would  lead  to  some  absurdity,  repugnance,  or  incon.sistency  with 
the  rest  of  the  document.  The  defendants  here  seek  to  enlarge  the  natural  and  ordinary 
sense  of  the  word  voyage.  It  lies,  therefore,  on  them  to  shew  that  construing  the 
words  used  according  to  their  natural  and  ordinary  sense  would  lead  to  some  absurdity 
or  inconsistency.  So  far  from  their  being  able  to  shew  that,  I  think  it  is  [287]  perfectly 
clear  that  the  voyage  did  not  commence  at  all  events  until  the  departure  of  the  vessel 
from  Genoa.  I  may  add  that  circumstances  might  have  arisen  which  would  have  made 
the  construction  for  which  the  defendants  contend  inconvenient  to  them.  Upon  the 
failure  of  I  he  vessel  to  set  sail  on  the  day  stipulated,  the  charterers  were  at  liberty 
to  throw  up  the  charterparty,  and  sue  the  plaintiff  for  unliquidated  and  unlimited 
damages. 

Judgment  accordingly. 

Ke  Jane  Denton.     April  30th,  1859. 

The  court  permitted  an  aifida\-it  verifying  the  notarial  certificate  of  an  acknowledg- 
ment under  tlie  3  &  4  W.  4,  c.  74,  to  be  received,  notwithstanding  an  erasure  in 
the  jurat, — being  satisfied  that  there  had  been  a  substantial  compliance  with  the 
statute,  and  the  erasure  arising  from  circumstances  over  which  the  parties  had  no 
control. 

A  commission  for  taking  the  acknowledgment  of  a  married  woman  under  the  3  & 
4  W.  4,  c.  74,  was  addressed  to  certain  persons  described  as  resident  at  Winconsin,  in 
the  territory  of  Minnesota,  in  the  United  States  of  North  America.  After  the  issuing 
of  the  commi-ssion,  but  before  the  swearing  of  the  affidavit  verifying  the  notarial 
certificate,  Minnesota  had  been  constituted  one  of  the  states  of  the  Union  :  and, 
accordingly,  when  the  affidavit  came  to  be  sworn,  the  word  "territory"  in  the  jurat 
was  erased,  and  the  word  'state"  inserted  in  lieu  of  it.  In  consequence  of  this 
erasure,  the  officer  of  the  court  declined  to  receive  the  acknowledgment.  Application 
was  thereupon  made  to  Byles,  J.,  at  Chambers,  to  direct  him  to  do  so ;  but  that 
learned  judge  refused  to  make  an  order. 

W.  S.  Cross,  on  a  former  day  in  this  term,  moved  for  a  rule  to  the  same  effect. 
The  rule  of  Hilary  Term,   1853,  r.  140,  which  provides  that"  no  affidavit  shall  be 
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read  or  made  use  of  in  any  matter  depending  in  [288]  court,  in  the  jurat  of  which 
theie  shall  be  any  interlineation  or  erasure,"  applies  only  to  matters  depending  in 
court.  In  Be  Mart/  IHngle,  15  C.  B.  449,  the  court  allowed  a  certificate  of  acknow- 
ledgment and  affidavit  of  verification  (taken  in  New  South  Wales)  to  be  received  and 
filed,  notwithstanding  an  erasure  in  a  material  part  of  the  affidavit, — there  being 
satisfactory  e^'idence  (Ijy  affidavit)  that  the  erasure  was  made  liefore  the  acknowledg- 
ment and  affidavit  were  taken  and  sworn.  So,  in  the  subsequent  case  of  In.  re  Chandler, 
1  C.  B.  (N.  S.)  .S23,  the  court  allowed  a  special  commission  for  taking  the  acknowledg- 
ment of  a  married  woman  in  America,  the  certificate  of  the  taking  thereof,  and  the 
affidavit  of  verification,  to  be  filed,  notwithstanding  that  there  was  a  slight  defect  in 
that  part  of  the  atBdvavit  which  negatived  the  interest  of  the  commissioners,  and  that 
the  jurat  did  not  shew  where  the  affidavit  was  sworn.  [Byles,  J.  Is  there  any 
difi'erence  between  the  expression  "in  court,"  and  "proceeding  before  the  court?"] 
The  statute  has  been  substantially  complied  with,  and  the  erasure  has  arisen  fiom 
circumstances  over  which  the  parties  had  no  control. 

CoCKBURN,  C.  J.  The  rule  of  Hilary  Term,  1853,  is  apparently  positive  and 
general  in  its  terms  :  we  will,  however,  look  into  it. 

Cur.  adv.  vult. 

Crowder,  J.,  now  said, — We  have  considered  this  matter,  and,  inasmuch  as  it  is 
clear  that  there  has,  been  a  sul>stantial  compliance  with  the  3  &  4  AV.  4,  c.  74,  we  are 
of  opinion,  that,  under  the  circumstances,  the  affidavit  may  be  received,  notwith- 
standing the  erasure. 

Fiat. 

[289]     Moore  and  Others  v.  K.^wlins.     May  5th,  1859. 

[S.  C.  28  L.  J.  C.  P.  247.  On  point  as  to  forfeiture,  see  Bigg's  case,  1865,  L.  R.  1  Eq. 
314.  On  point  as  to  registration,  see  C'rowther  v.  ThorJei/,  1883,  48  L.  T.  647;  Li  re 
Russell  InstituUm,  [1898]  2  Ch.  76  ;  In  re  Joties,  [1898]  2  Ch.  91.] 

A  company  consisting  of  more  than  twenty-five  members,  was  formed  under  a  deed 
of  settlement  which  contained,  inter  alia,  the  following  provisions,  — 2.  That  the 
object  and  pui'pose  of  the  company  shall  be  to  enable  each  member  to  become  the 
posses.sor  of  a  fi'cehold,  copyholil,  oi'  leasehold  house,  of  the  estimated  value  of 
1501.  in  respect  of  every  share,  &c.  4.  That  the  sum  of  money  necessary  for  carrying 
the  object  of  the  company  into  effect  shall  be  raised  by  means  of  the  monthly 
subscriptions  of  the  members,  and  of  rent,  &c.,  and  by  the  sale  of  superfluous  houses 
and  land,  and  of  houses  and  land  which  may  not  be  immediately  wanted  for  the 
purposes  of  the  company,  and  by  such  other  ways  and  means  as  are  hereinafter 
provided.  5.  That  the  business  of  the  com])any  shall  be,  to  take  on  lease  or  to 
purcha.sc,  either  for  years  or  in  fee,  land  or  ground  within  the  distance  of  twenty 
miles  from  St.  Paul's,  of  freehold,  copyhold  or  customary,  and  leasehold  tenure,  and 
to  ei'cct  houses  thereon,  and  to  finish  and  complete  any  houses  which  may  have 
been  begun  to  be  erected  on  the  land  .so  taken  or  purchased,  and  to  take  down  and 
rebuild,  or  to  repair,  any  existing  houses  or  buildings  on  the  land  or  groinid  so 
taken  or  puichased  ;  and  to  make  and  sell  bricks,  and  to  ])urcliase  and  sell  all  kinds 
of  building-materials,  and  to  contract  for  and  perform  all  kinds  of  work  in  the 
building  bu.siness,  and  in  relation  thereto.  32.  That  the  directors  may  employ  as 
many  servants  and  workmen  as  the  business  of  the  company  maj'  require  34.  That 
the  directors  may  authorize  the  trustees  to  make  and  buy  bricks  and  tiles,  and 
purchase  all  kinds  of  building  materials,  and  erect,  finish,  and  lepair  houses  and 
other  buildings,  and  generally  to  do  all  such  acts,  matters,  and  things  as  arc  usually 
done  by  builders.  .36.  'i'hat  the  directors  may  authorize  the  trustees  to  entei-  into 
and  make  contracts  for  erecting,  completing,  or  can-ying  on  all  or  any  erections  and 
buildiiigs  and  other  works,  or  for  the  supply  of  any  articles  or  materials  neccssaiy 
for  the  purpose  of  carrying  the  olijcrt  of  the  company  into  effect,  as  they  may  think 
e,\pedient.  50,  51.  The  erection  of  houses,  and  the  inuiiber,  size,  and  dcs(ii])tion 
thereof,  to  be  in  the  discretion  of  the  directors.  63.  That  the  com])any  should  be 
finally  wound  up  when  all  the  members  have  received  allotments  of  houses  : — Hold, 
that,  notwithstiuiding  the  general  words  of  the  5th  and  34th  clauses,  it  being 
apparent  on  the  whole  deecl  that  the  powers  thereby  given  to  the  directors  and 
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trustees  were  only  ancillary  to  the  main  object  and  purpose  of  the  association,  viz. 
the  enabling  each  member  to  become  the  possessor  of  a  freehold,  copyhold,  or  lease- 
hold house,  and  not  the  carrying  on  the  building  business  "  for  any  purpose  of 
profit," — the  company  was  not  one  which  required  registration  under  the  7  &  8 
Vict.  c.  110. — The  45th  clause  provided,  that,  if  any  member  shall  from  any  cause 
whatever  permit  any  monthly  subscription  on  any  share  or  shares  held  by  him  or 
her  to  be  in  arrear  for  six  months,  such  share  or  shares,  and  all  moneys  paid  in 
respect  thereof,  shall,  at  the  expiration  of  such  six  months,  become  absolutely 
forfeited  to  the  company  : — Held,  that  the  neglect  of  a  member  to  pay  his  subscrip- 
tions and  fines  for  six  n  onths,  operated  a  forfeiture  of  his  share  or  shares,  at  the 
option  of  the  directors. 

The  following  case  was  stated  for  the  opinion  of  this  coui't,  by  consent,  without 
pleadings : — 

The  plaintiffs  seek  to  recover  from  the  defendant  upon  his  covenant  with  them,  as 
the  trustees  of  a  certain  company  called  the  Thii-d  Equitable  Union  Building  Com- 
pany, the  .sums  of  51.  and  14s.,  making  together  the  sum  of  51.  14s.,  the  .said  sum  of 
51.  being  the  amount  of  ten  months'  subscription  alleged  by  the  plaintifl's  to  be  due 
from  the  defendant  in  respect  of  two  shares  by  the  plaintiffs  alleged  to  be  held  by 
the  [290]  defendant  in  the  said  company,  and  the  said  sum  of  14s.  being  the  amount 
of  fines  alleged  to  be  due  in  respect  of  the  non-payment  of  the  said  subscriptions. 

The  company,  at  the  time  of  its  formation,  and  at  all  times  subsequently,  was 
intended  to  consist,  and  has  always  consisted,  of  more  than  twenty-five  members  ; 
and  the  capital  of  the  company  to  be  raised  in  the  modes  provided  by  the  deed  of 
settlement  was  the  sum  of  18,0001. 

The  company  was  and  is  constituted  and  regulated  by  a  deed  of  settlement  made 
and  executed  by  the  parties  thereto,  and  bearing  date  the  1st  of  December,  1851. 
The  following  are  some  of  the  clau.ses  : — 

"  That  the  object  and  purpose  of  the  company  shall  be  to  enable  each  member  to 
become  the  possessor  of  a  freehold,  copyhold,  or  leasehold  house  (with  or  without  a 
shop)  of  the  estimated  value  of  1501.  or  thereabouts  in  respect  of  every  share,  and  so 
in  proportion  in  respect  of  every  additional  half-share  which  he  or  she  maj'  subscribe 
for  or  take  up,  to  be  held  by  such  member  in  the  first  instance  as  tenant  to  the  com- 
pany at  an  annual  rent  payable  monthly,  until  its  dissolution,  and  afterwards  as 
absolute  owner  and  proprietor. 

"  That  each  person  executing  these  presents,  and  subscribing  5s.  per  month  to  the 
funds  of  the  company,  shall,  so  long  as  he  or  she  shall  continue  to  pay  the  same,  be 
deemed  a  membei',  and  the  holder  of  one  share  in  the  company  ;  and  every  additional 
2s.  6d.  per  month  subscribed  and  paid  by  such  member  shall  entitle  him  or  her  to  an 
additional  half-share  :  Provided  always,  that  no  member  shall  subscribe  for  less  than 
one  share,  or  for  more  than  thii-ty  shares,  and  that  the  whole  numl)er  of  shares  in  the 
company  shall  not  exceed  five  hundred  at  any  one  time. 

"  That  the  sum  of  money  necessary  for  canying  the  object  of  the  company  into 
effect  shall  be  raised  by  [291]  means  of  the  monthly  subscriptions  of  the  members, 
and  of  the  rents  to  be  paid  liy  the  members  for  the  houses  which  shall  be  allotted  to 
them,  and  by  the  sale  of  superfiuous  houses  and  land,  and  of  houses  and  land  which 
may  not  be  immediately  wanted  for  the  purposes  of  the  company,  and  by  such  other 
ways  and  means  as  are  hereinafter  provided. 

"  That  the  business  of  the  company  shall  be  to  take  on  lease  or  to  purchase  either 
for  years  or  in  fee,  land  or  ground  within  the  distance  of  twenty  miles  from  St.  Paul's 
Cathedral,  London,  of  freehold,  copyhold  or  customary,  and  leasehold  tenure,  and  to 
erect  houses  thereon,  and  to  finish  and  complete  any  houses  which  may  have  been 
begun  to  be  erected  on  the  land  so  taken  or  purchased,  and  to  take  down  and  re-build, 
or  to  repair  any  existing  houses  or  Iniildings  on  the  land  or  ground  so  taken  or 
purchased,  and  to  make  and  sell  bricks,  and  to  purchase  and  sell  all  kinds  of  building- 
materials,  and  to  contract  for  and  perform  all  kinds  of  work  in  the  building  business, 
and  in  relation  thereto. 

"That  two  special  meetings  called  for  the  purpose,  and  held  at  a  distance  of  not 
less  than  fourteen  days  noi'  more  than  thirty-five  da3's  from  each  other,  may  by  the 
resolution  of  a  majority  at  each  meeting  consisting  of  two  thirds  of  the  inunber  of 
votes  given  at  such  meeting,  amend,  altei-,  or  repeal,  either  wholly  or  in  part,  all  or 
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any  of  the  clauses  or  provisions  of  this  deed  ;  and  in  lieu  thereof,  or  in  addition  there- 
to, may  make  any  othei-  regulations  or  piwisions  of  any  nature  or  kind  soever,  whether 
altering,  enlarging,  or  abridging,  or  othei-wisc  affecting  the  original  constitution  of 
the  company,  or  the  pui-pose  for  which  the  same  was  established,  and  may  increase 
or  diminish  the  number  of  shares  in  such  manner  and  to  such  extent  as  they  may 
think  proper;  and  three  such  special  meetings  may  in  like  manner  dissolve  the 
company. 

[292]  "That  the  directors  may  appoint  such  persons  as  they  may  think  proper 
to  till  the  several  otHces  of  secretary  and  solicitor  to  the  company,  and  may  revoke 
such  appointments  at  their  pleasure,  and  may  employ  as  many  servants  and  workmen 
as  the  business  of  the  company  may  require,  and  may  remove  or  suspend  such 
servants  and  workmen,  and  may  apponit  others  in  their  place,  and  may  take  security 
from  any  officer  or  servant  of  the  company  ;  and  such  officers,  servants,  and  workmen 
shall  receive  such  salaries,  allowances,  wages,  or  compensation  for  their  respective 
services  as  the  directors  shall  think  fit. 

" That  the  directois  may  authorize  the  trustees  to  make  and  buy  bricks  and  tiles, 
and  purchase  all  kinds  of  building-materials,  and  erect,  finish,  and  repair  houses  and 
other  buildings,  and  generally  to  do  all  such  acts,  matters,  and  things  as  are  usually 
done  by  builders ;  subject,  nevertheless,  to  such  restrictions  as  may  from  time  to 
time  be  imposed  upon  them  by  the  resolutions  of  any  general  meeting. 

"  That  the  directors  may  from  time  to  time  authorize  the  trustees  to  enter  into 
any  contract  or  agreement  with  anj'  person  or  persons  for  the  pui'chase  or  taking  on 
lease  of  any  freehold,  copyhold,  or  leasehold  lands,  or  other  hereditaments,  which  in 
the  judgment  of  the  directors  it  may  be  desirable  to  purchase  or  take  for  the  purposes 
of  the  company,  upon  such  terms  and  conditions  as  to  the  directors  shall  seem  fit ; 
and  to  complete  or  otherwise  carry  into  effect  such  contract  or  agreement,  or  (if  they 
shall  consider  it  expedient  so  to  do)  to  rescind  such  contract  or  agreement,  or  to  vary 
the  terms  thereof;  it  being  the  true  intent  and  moaning  of  these  presents,  that,  in 
all  contracts,  purchases,  and  acquisitions  which  shall  be  authorized  by  the  directors  to 
be  entered  into,  made,  and  obtained  by  the  trustees  for  or  on  behalf  of  the  company, 
the  [293]  directors  shall  exercise  their  uncontrolled  discretion  in  as  full  and  ample  a 
manner  as  if  they  were  acting  on  their  own  account;  and  that  all  purchases  and 
acquisitions  made  and  obtained  by  the  order  or  direction  of  the  directors  for  or  on 
behalf  of  the  company,  shall  be  as  binding  and  conclusive  on  all  the  members  thereof 
as  if  the  same  lespcctively  had  been  entered  into,  made,  and  obtained  with  the  full 
concurrence  and  approliation  of  such  members. 

"That  the  directors  may  from  time  to  time  authorize  the  trustees  to  enter  into, 
make,  and  sign  such  contracts  and  agreements  with  any  person  oi'  persons,  whether 
members  or  otherwise  (but  onl}'  according  to  the  respective  tra<les,  occupations,  or 
businesses  of  such  person  or  persons),  for  erecting,  comi)leting,  or  carrying  on  all  or 
any  erections  and  buildings  and  other  works  or  for  the  supply  of  any  articles  or 
materials  neces,sary  for  the  purpose  of  cai-rying  the  object  of  the  company  into  cft'cct, 
as  they  may  think  expedient;  and  may  order  and  direct  in  what  maimer  the  several 
buildings  and  works  shall  from  time  to  time  be  carried  on  ;  and  may  authorize  the 
trustees  to  lay  out  and  expenrl  in  such  manner  as  they  may  think  advantageous  for 
the  company,  and  best  calculated  to  carry  the  object  thereof  into  effect,  all  such  moneys 
as  shall  from  time  to  time  be  received  oicomc  to  their  hands  on  account  of  the  company 
from  any  source  whatever. 

"That  the  directois  may  from  time  to  time  authorize  the  trustees  to  sell  and  dis- 
pose of  any  houses  or  land  which  may  not  be  immeiliately  wanted  foi'  the  ])urposes  of 
the  company,  and  to  sell  any  improved  ground-rent  or  rents,  and  the  money  to  arise 
from  or  to  be  produced  by  any  such  sale,  after  deducting  the  costs  attending  the  same 
or  incident  thereto,  shall  be  applied  to  the  genci'al  pur|)<ises  of  the  com])any  ;  and  the 
receipt  of  the  trustees  or  of  any  two  of  them  shall  [294]  bean  effectual  discharge  for 
the  ])urchase-money,  and  shall  exonerate  the  person  paying  the  same  from  seeing  to 
the  application  thereof. 

"That,  at  every  monthly  niuoting,  every  member  shall,  between  tin;  hours  of 
7  and  10  o'clock  in  the  evening,  pay  to  the  secroUiry,  or  to  some  other  person  ajipointod 
by  the  directors  to  receive  the  same,  the  sum  of  5s.  in  rcsjxu't  of  every  whole  share, 
and  the  sum  of  :2s.  (iil.  in  respect  of  every  h.ilf  share,  held  by  such  member,  together 
with  any  line  oi'  tines  or  other  sum  or  sums  of  money  which  may  have  been  incurred 
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or  be  payable  by  such  member ;  and,  if  any  member  shall  from  any  cause  whatever 
omit  to  pay  his  or  her  monthly  subscription  on  the  day  on  which  the  same  shall  be 
due,  he  or  she  shall,  at  the  next  monthly  meeting,  paj'  as  a  fine  the  sum  of  3d.  for 
every  whole  share  and  the  sum  of  2d.  for  every  half-share  in  respect  of  which  such 
default  shall  have  been  made ;  and,  if  such  monthly  subscription  so  iu  arrear  and 
unpaid  shall  not,  together  with  the  tine  which  shall  have  accrued  in  respect  thereof, 
be  paid  at  the  next  succeeding  monthly  meeting,  the  member  so  making  default  shall 
pay  the  further  sum  of  3d.  for  ever\'  whole  share  and  2d.  for  every  half-share  in  respect 
of  which  such  default  shall  have  been  made  ;  and,  if  such  monthly  subscription  so  in 
arrear  and  unp.iid,  together  with  the  lines  which  shall  have  accrued  in  respect  thereof, 
shall  not  be  paid  at  the  second  monthly  meeting  next  succeeding  that  on  which  the 
same  originally  became  due,  the  member  so  making  default  shall  in  addition  to  the 
dues  already  incurred  by  him  pay  the  sum  of  Is.  for  every  whole  share  and  the  sum 
of  6d.  for  every  half-share  in  respect  of  which  such  default  shall  be  made,  for  each 
and  every  subsequent  month  during  which  such  default  shall  continue  :  Provided 
always,  that  any  money  which  may  be  paid  by  any  member,  [295]  shall  be  considered 
as  paid  and  shall  be  applied  in  satisfaction  of  the  fines  (if  any  such  there  be)  which 
may  have  been  incurred  by  him  or  her,  and  the  balance  only  which  shall  remain  after 
satisfaction  of  such  fines  shall  be  considered  as  a  payment  made  in  respect  of  the 
monthly  subscription  of  such  member;  and  that,  where  the  money  paid  by  any 
member  shall  not,  after  the  satisfaction  of  such  fines  as  aforesaid,  be  sufficient  to  pay 
the  whole  amount  of  the  monthly  subscriptions  due  by  such  member,  such  money 
shall  be  applied  in  payment  of  the  monthly  subscriptions  which  shall  have  been  the 
longest  in  arrear. 

"  That,  if  any  member  shall  from  any  cause  whatever  permit  any  monthly  sub- 
scription on  an}-  share  or  shares  held  by  him  or  her  to  be  iu  ari'car  for  the  period  of 
six  calendar  months  after  the  same  shall  have  become  due,  such  share  or  shares,  and 
all  moneys  paid  in  respect  thereof,  shall,  at  the  e.xpiration  of  such  six  calendar  months, 
become  absolutely  forfeited  to  the  company  for  the  benefit  of  the  other  members 
thereof :  and,  upon  any  such  forfeiture  of  all  the  shares  held  by  any  member,  the 
per.son  so  making  default  shall  cease  to  be  a  member  of  the  company,  and  to  have  any 
interest  therein  or  in  the  property  belonging  thereto  :  Provided,  nevertheless, — 

"That  the  directors  may  at  any  time  (if  thev  in  their  discretion  shall  think  fit  so 
to  do,  but  not  otherwise,)  restore  to  any  member  the  whole  or  any  portion  of  the 
shares  which  may  have  been  forfeited  for  non-payment  of  any  monthly  subscription, 
or  for  any  other  cause,  upon  such  terms  and  conditions,  and  upon  payment  of  such 
sum  or  sums  of  money,  as  they  may  think  proper  to  impose  or  requii-e. 

"  That  the  directors  may  at  any  time,  or  from  time  to  time,  sell  and  dispose  of 
any  shares  which  may  have  become  forfeited  to  the  company,  in  such  maimer  as  [296] 
they  shall  think  fit,  either  by  private  contract  or  public  auction  ;  and,  if  the  purchasers 
thereof  shall  in  the  opinion  of  the  directors  be  persons  proper  to  become  members  of 
the  company,  the  directors  may  admit  such  persons  to  become  the  holders  of  such 
shares,  but,  if  not,  then  such  shares  shall  be  again  oficred  for  sale  by  private  contract 
or  public  auction,  until  the  purchasers  thei'eof  shall  in  the  opinion  of  the  directors  be 
fit  and  proper  persons  to  be  admitted  members  of  the  company. 

"That  it  shall  be  lawful  for  the  directors  (if  they  shall  at  any  time  think  it 
advantageous  so  to  do)  to  apply  any  portion  of  the  funds  of  the  compan}'  in  purchas- 
ing at  a  fair  and  reasonable  price,  for  the  benefit  of  the  company,  any  share  or  shares 
which  the  holder  thereof  may  be  desirous  of  selling,  and  may  from  time  to  time  re-issue 
the  same,  or  any  of  them,  in  such  manner  as  they  may  think  expedient. 

"  That,  when  any  land  or  ground  shall  from  time  to  time  be  purchased  or  taken 
for  the  purposes  of  the  company,  the  directors  shall  with  all  convenient  speed  cause 
to  be  erected  and  built  thereon  such  number  of  houses,  of  such  forms  and  dimensions, 
and  of  such  class,  size,  and  description,  as  they  shall  think  fit,  or  complete  and  finish 
any  houses  which  at  the  time  of  purchasing  or  taking  such  land  or  ground  may  have 
been  begun  to  be  erected  or  Iniilt  thereon. 

"That,  in  determining  the  number  and  the  size  and  description  of  the  houses  to 
be  erected  and  built  or  completed  and  finished  as  aforesaid,  the  directors  shall  be 
guided  by  the  number  of  members  of  which  the  company  shall  consist,  and  the  number 
of  shares  and  half-shares  held  by  each  member ;  and  they  shall  cause  such  a  nam])er 
of  houses  of  the  estimated  value  when  completed  of  1501.  each,  or  as  near  as  may  be 
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of  that  value  (sucb  value  arising  either  from  size  or  situation  [297]  or  other  advantage 
belonging  thereto),  to  be  elected  as  shall  at  least  be  ecjual  to  the  number  of  members 
holding  single  shares  ;  and  such  houses  shall  be  called  single-share  houses  :  and  the 
directors  shall  also  cause  such  a  number  of  houses  of  the  estimated  value  when 
completed  of  2251.  each,  or  as  near  as  may  be  of  that  value  (such  value  arising  as 
aforesaid),  to  be  erected  as  shall  at  least  be  equal  to  the  number  of  members  holding 
one  share  and  a  half ;  and  such  houses  shall  be  called  uuc-and-a-half-share  houses  :  and 
the  directors  shall  also  cause  such  a  number  of  houses  of  the  estimated  value  when 
completed  of  3001.  each,  or  as  near  as  may  be  of  that  value  (such  value  also  arising  as 
aforesaid),  to  be  erected  as  shall  at  least  be  equal  to  the  number  of  members  holding 
two  shares ;  and  such  houses  shall  be  called  two-share  houses :  and  the  remaining 
houses  to  be  erected  and  built  on  the  land  or  ground  so  purchased  or  taken  shall  when 
completed  be  of  such  value  as  the  directors  shall  think  proper,  so  that  every  remaining 
member  may  have  a  house  or  houses  of  such  estimated  value  in  the  whole  as  shall  be 
equivalent  as  near  as  may  be  to  the  numljer  of  shares  and  half-shares  held  by  him,  in 
the  proportion  of  1501.  to  each  share. 

"  That,  when  and  as  often  as  in  the  judgment  of  the  directors  sufficient  progress 
shall  have  been  made  in  or  towards  the  erection  of  any  number  of  houses  of  any  class 
or  description  to  enable  them  to  make  an  allotment  thereof,  they  shall  cause  notice  in 
writing  to  be  given  to  every  member  of  their  intention  to  allot  the  same,  and  of  the 
day  when  such  allotment  is  so  intended  to  be  made  ;  and  every  member  who  shall  be 
desirous  of  having  any  such  houses  allotted  to  him  or  her,  shall,  two  days  at  least 
before  the  day  appointed  for  such  allotment,  give  notice  in  writing  to  the  secretary  of 
his  desire  to  stand  the  allotment. 

[298]  "That,  whenever  any  allotment  of  houses  shall  have  been  determined  upon, 
the  houses  to  be  allotted  shall  be  arranged  in  such  order  as  the  directors  shall  think  fit, 
and  shall  be  numbered  progressively  beginning  with  No.  1  ;  and  the  names  of  all  those 
members  having  given  notice  of  their  desire  to  stand  to  such  allotment  who  shall  at 
the  time  of  such  allotment  being  made,  but  not  otherwise,  possess  the  requisite  number 
of  shares  to  entitle  them  to  have  such  houses  allotted  to  them,  shall  be  written  upon 
certain  slips  of  paper  of  an  equal  shape  and  size  in  all  respects,  with  the  lutmbei-  of 
the  registered  share  or  shares  thereon  in  respect  of  which  each  such  slip  shall  be  so 
put  in  ;  and  all  such  slips  of  paper  shall  be  placed  in  some  convenient  box  or  bag  to 
be  provided  for  that  purpose,  and  be  well  shaken  up  or  mingled  together ;  and  some 
person  to  be  appointed  by  the  membei's  present  at  the  meeting  at  which  such  allotment 
shall  i)e  made,  shall  draw  out  such  slips  one  by  one  until  a  number  ecjiial  to  the 
number  of  houses  to  be  allotted  shall  have  been  drawn  out;  and  the  member  whose 
name  shall  be  written  on  the  slip  which  shall  be  first  drawn  out  shall  be  the  person  to 
whom  the  house  numbered  1  shall  be  considered  as  allotted,  and  the  per.son  whose 
name  shall  be  wi-ittcu  on  the  slip  secondly  drawn  out  shall  be  the  person  to  whom  the 
house  numbered  2  shall  be  considered  as  allotted,  and  so  in  like  in:uiner  until  all  the 
said  houses  shall  have  been  allotted  :  And  every  per.son  to  whom  any  house  shall  be 
so  allotted  as  aforesaid  shall  accept  and  take  the  same  as  the  house  to  which  he  or  she 
shall  be  entitled  by  virtue  of  the  share  or  interest  in  respect  of  which  such  allotment 
shall  have  been  made ;  and,  in  case  he  or  she  shall  refuse  to  accept  the  same,  such  last- 
mentioned  share  or  interest  shall  be  absolutely  foi-feited  to  the  company,  and  may  be 
disposed  of  liy  the  directoi's  as  they  may  think  tit :  l'i'o-[299]-vided  always,  that,  if 
by  any  accident  or  design,  two  or  more  slips  shall  t)e  ttikcii  out  of  the  bo.\  or  bag  at 
one  time,  all  the  slips  .so  di-awn  out  shall  be  imniediately  replaced  in  the  box  or  bag, 
which  shall  lie  shaken  before  any  othei'  slip  shall  l)u  iJrawn  out  therefrom. 

"  That  any  niemlier  to  whom  any  house  or  houses  may  lie  allotted,  whether 
voluntarily  or  compulsorily,  shall  at  or  before  the  third  monthly  meeting  subse{|uent 
to  such  allotment  being  made  to  him  or  her,  pay  up  all  arte.irs  of  subsci-iptions  and 
fines  payable  by  him  or  her  on  account  of  the  share  or  shares  in  respect  whereof  such 
allotment  shall  have  been  made  to  him  or  her ;  and,  in  default  thereof,  the  directors 
may  ilcclare  that  the  house  or  houses  so  allotted  to  such  member,  and  the  share  or 
shares  held  by  such  member  in  respect  whereof  such  allotment  shall  have  been  made, 
shall  bo  ab.solutely  forfeited  to  the  company  ;  and  the  same  may  thereupon  be  disposed 
of  by  the  directors  in  snch  manner  as  they  shall  think  fit. 

"That,  when  every  nienil)ei'  shall  have  olitaiiied  a  house  or  houses  answciable  to 
the  share  or  shares  subsciibetl  for  by  him  or  her,  or  shall  ha\e  obtained  other  satis- 
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faction  in  respect  of  snch  share  or  shares,  and  all  subscriptions,  rents,  tines,  and 
payments  shall  have  been  made  good  on  the  part  of  all  the  members,  then  and 
immediately  thereupon  the  accounts  of  the  company  shall  be  finally  wound  up ;  and, 
after  such  accounts  shall  have  been  duly  audited,  the  same  shall  be  printed,  and  a 
copy  sent  to  each  member,  and  the  company  shall  terminate ;  and  the  trustees,  with 
the  advice  of  the  solicitor  of  the  company,  shall  prepare  and  execute,  at  the  expense 
of  each  member,  such  deeds  or  documents  as  may  be  requisite  or  expedient  for 
absolutely  vesting  in  each  member,  or  his  or  her  legal  representatives,  the  house  or 
houses  which  may  have  been  allotted  to  him  or  her ;  and  the  conveyance  [300]  or 
assignment  of  such  house  or  houses  to  such  membei-  shall  operate  as  an  effectual  release 
from  him  to  the  directors  and  trustees  and  other  officers  of  the  company. 

"  That  the  trustees  in  whom  any  property  belonging  to  the  company  shall  for  the 
time  being  be  vested,  shall  dispose  of  the  same  in  such  manner  as  the  dii'ectors  shall 
from  time  to  time  dii  ect ;  and  every  such  disposition  shall  be  binding  upon  all  the 
members  of  the  company. 

"That  every  member  or  other  person  desirous  of  disposing  of  any  share,  shall  give 
notice  thereof  in  writing  to  the  directors,  addressed  to  the  secretiiry,  stating  the 
number  of  such  share,  and  the  name  and  place  of  residence  of  the  person  to  whom  the 
same  is  intended  to  be  transferred. 

"That,  whenever  the  directors  shall  be  satisfied  that  the  person  to  whom  any 
share  is  proposed  to  be  transferi-ed  is  a  fit  and  proper  person  to  become  a  member,  and 
shall  have  signified  the  same,  such  share  may  then,  but  not  till  then,  be  transferred  to 
such  person. 

"  That  the  instrument  by  which  any  share  shall  be  transferred  shall  be  in  such 
form  as  the  directors  shall  prescribe,  and  shall  contain  a  covenant  on  the  part. of  the 
transferee  to  abide  by  the  rules  and  regulations  of  the  company,  and  to  indemnify 
the  trustees,  and  such  other  covenants  as  the  directors  shall  require,  and  shall,  when 
executed,  be  deposited  with  the  .secretary  of  the  company." 

[Either  party  was  to  be  at  liberty  to  refer  to  any  other  clauses  of  the  deed.] 

The  company  was  established  on  the  1st  of  December,  18.51,  and  has  since  then 
carried  on  its  affairs  under  and  in  conformity  with  the  said  deed. 

The  company  has  not  been  certified,  registered,  or  inrolled  under  any  act  or  acts 
of  parliament. 

[301]  The  largest  number  of  shares  subscribed  for  is  476  ;  but  these  have  been 
reduced  by  forfeitures  for  non-payment  of  subscriptions  to  276  ;  and  these  276  shares 
are  now  held  by  124  members. 

One  Charlotte  Ryder  was  one  of  the  original  shareholders  in  the  company.  She 
held  two  shares  in  it,  that  is  to  say,  the  shares  numbered  334  and  335,  and  paid  all 
her  subscriptions  on  them  from  the  time  of  agreeing  to  take  them  until  she  parted 
with  them  as  hereinafter  mentioned. 

"On  the  25th  of  September,  1852,  the  said  Charlotte  Uyder,  by  an  indenture 
made  between  the  said  Chailotte  Kyder,  therein  called  the  vendor,  of  the  first  part, 
the  now  defendant,  therein  called  the  purchaser,  of  the  second  part,  and  the  now 
plaintitt's,  therein  called  the  trustees,  of  the  third  part  (a  copy  of  which  was  annexed 
to  and  was  to  be  taken  to  be  part  of  the  case),  purported  to  assign  and  transfer  to  the 
now  defendant,  his  executors,  administrators,  and  assigns,  her  said  shares  in  the  capital 
or  joint-stock  of  the  company,  and  all  benefit  and  advantages  and  privileges  attending 
the  same.  To  hold  the  same  to  him  and  them,  subject  to  the  several  covenants,  pro- 
visoes, and  conditions  contained  in  the  said  indenture  of  the  1st  of  December,  1851." 

The  defendant  executed  the  indenture  of  the  25th  of  September,  1852,  which  con- 
tained the  following  words:  "And  this  indenture  further  uitnesseth,  that  the  said 
purchaser  (meaning  the  defendant),  for  himself,  his  heirs,  executors,  and  administrators, 
doth  hereby  covenant  with  the  said  trustees  (meaning  the  plaintifls),  and  with  each 
and  every  of  them,  severally  and  respectively,  and  with  their  and  each  and  every  of 
their  respective  executors,  administrators,  and  assigns,  that  he  the  said  purchaser  shall 
and  will  well  and  truly  perform,  fulfil,  obey,  and  keep  all  and  singular  the  covenants, 
provisoes,  and  agreements  in  the  said  deed  of  .settlement  [302]  contained,  which 
respectively  are  or  ought  to  be  performed,  fulfilled,  observed,  obeyed,  and  kept  by 
him  the  said  purchaser  as  a  memljcr  of  the  said  company,  and  also  all  and  every  the 
rules  and  regulations  for  the  time  being  of  the  said  company  made  and  established  in 
pursuance  thereof,  as  fully  and  c^Iuctually,  and  in  the  same  or  in  like  manner,  to  all 
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intents  and  purposes,  as  if  tlie  said  purchasei-  bad  Iwcn  a  party  to  and  had  signed  and 
sealed  the  said  deed  of  settlement :  Anil  this  indenture  further  witnesseth,  that  the 
said  purchaser,  for  himself,  his  hen-s,  executors,  and  administiators,  doth  hereby 
further  covenant  with  the  said  trustees,  and  with  each  and  every  of  them  severally 
and  respectively,  and  with  their  and  each  and  every  of  their  respective  executors, 
administrators,  and  assigns,  that  he  the  said  purchaser,  bis  executors  and  adminis- 
trators, shall  and  will,  as  well  in  respect  of  the  shares  lierel)y  assigned,  as  in  respect 
of  an}'  other  share  or  shares  which  with  the  approbation  of  the  directors  of  the  said 
company  the  said  purchaser  may  hereafter  become  the  proprietor  of,  well  and  truly 
pay  or  cause  to  be  paid  all  such  subscriptions,  fines,  and  sum  or  sums  of  money,  as 
now  are,  or  shall  or  may  from  time  to  time  or  at  any  time  hereafter  become,  due  in 
respect  of  the  said  shares  hereby  assigned,  and  every  such  share  as  aforesaid,  and  shall 
ancl  will  make  all  and  every  such  payments  at  the  times  and  place  and  in  the  manner 
specified  by  the  directors,  or  otherwise  by  or  in  pursuance  of  the  said  deed,  and  with- 
out any  deduction  or  abatement  whatsoever,  according  to  the  true  intent  and  meaning 
of  the  same  deed  :  And  this  indenture  further  witnesseth,  that  the  said  purchaser,  for 
himself,  his  heirs,  executors,  and  administrators,  doth  hereby,  in  proportion  to  his 
interest  for  the  time  being  in  the  said  company  (which  interest  shall  be  ascertained  by 
the  number  of  shares  which  he  may  hold  [303]  therein  as  shewn  by  the  books  of  the 
company),  but  not  further  or  otherwise,  covenant  with  the  said  parties  hereto  of  the 
first  part,  and  with  each  and  every  of  them,  severally  and  respectively,  and  with  their 
and  each  and  every  of  their  respective  heirs,  executors,  administrators,  and  assigns, 
that  he  the  said  purchaser,  his  executors  and  administrators,  shall  and  will,  from  time 
to  time,  and  at  all  times  hereafter,  well  and  efl'cctually  save,  defend,  keep  harmless, 
and  indcmnihed,  the  said  parties  hereto  of  the  first  part,  and  each  and  every  of  them, 
and  their  several  and  respective  lands,  goods,  chattels,  and  efiects,  fi'om  and  against 
all  costs,  losses,  charges,  damages,  and  expenses  which  they  or  any  or  either  of  them 
shall  or  may  pay,  incur,  or  sustain  by  reason  or  in  consequence  of  entering  into  any 
contract  or  engagement  for  oi-  on  the  behalf  of  the  company,  or  for  or  on  account  of 
any  act,  deed,  matter,  oi-  thing  whatsoever  which  shall  or  may  be  done  or  executed  by 
them,  or  any  or  either  of  them,  in  the  execution  of  their  othce  as  trustees  of  the  said 
company,  or  by  the  authority  of  the  directors  thereof. 

The  defendant,  after  the  execution  of  the  said  Indenture  of  the  25th  of  September, 
1852,  paid  his  subscriptions  on  the  said  shares  so  purported  to  be  assigned  and 
transferred,  down  to  the  1st  of  July,  1857. 

If  the  said  deed  of  settlement  and  deed  of  transfer  are  valid  and  binding  on  the 
defendant,  and  if  he  continue*!  so  long  to  be  a  member  of  the  company,  there  were  at 
the  commencement  of  this  action  on  the  18th  of  IMay,  1858,  due  and  in  arrear  from 
the  defendant,  ten  monthly  subscriptions  in  respect  of  the  said  two  shares,  and  also 
fines  in  respect  of  the  non-payment  of  the  said  subscriptions,  of  which  subscriptions 
and  lines  the  defendant  had  from  time  to  time  due  notice. 

In  March  last,  more  than  six,  namely,  eight,  of  the  said  monthly  subscriptions 
having  become  due  from  [304]  the  defendant  in  respect  of  the  said  two  shares,  if  the 
said  deeds  were  valid  and  binding  on  the  defendant,  and  if  he  had  not  ceased  to  be  a 
member,  the  secretary  of  the  company  made  a  written  application  to  the  defendant 
for  payment  of  subscriptions  and  tines,  stating  therein,  that,  unless  the  arrears  on  his 
shares  were  paid  on  or  befoie  the  next  subscription  night,  the  matter  would  be  placed 
in  the  .solicitor's  hands  ;  to  which  on  the  10th  of  Mai'cli  the  defendant  wrote  and  sent 
to  the  secretary  an  answer,  as  follows: — "I  am  in  receipt  of  your  letter  of  the  Ist 
March  ;  but,  as  I  ceased  altogether  to  be  a  member  of  the  Third  Ktjuitable  Union 
Building  Company  some  months  back,  and  as  I  have  now  no  further  interest  whatever 
therein,  as  provided  in  the  45th  clause  of  the  deed  of  settlement,  I  i)resume  this 
circumstance  was  overlooked  when  the  letter  was  sent  nio."  This  letter  was  received 
in  due  course  of  post,  and  laid  before  the  directors ;  and  their  secretary,  on  the  24th 
of  March  aforesaid,  sent,  by  their  order,  an  answer  to  it,  in  the  folk)wing  words  : — 
"27  Catherine  Street,  Islington,  2-fth  March,  1858.  Mr  Ivawlins.  Sir,— Your 
letter  was  read  to  the  directors  at  their  last  meeting,  who  have  directed  me  to  inform 
you  that  they  have  not  forfeited  your  shares,  and  .so  request  payment  of  the  arrears 
on  the  next  subscription  night,  or  proceedings  will  be  commenced  against  you. 
tico.  Barlield,  Secretary." 

The  defendant  had  been  informed  by  one  of  the  diiectors  previously  to  the  execu- 
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tion  of  the  indenture  of  September,  1852,  that  the  company  was  dulj^  registered  ;  but 
had  discoxered,  before  he  refused  to  pay  subscriptions  or  tines,  that  it  was  not  so 
registered. 

The  defendant  contends,  that,  by  reason  of  the  said  company  not  being  certified, 
inrolled,  or  registered  under  any  statute  or  statutes,  and  the  other  facts  stated  in  this 
case,  the  company  at  all  times  was  and  is  il-[305]-legal.  He  also  contends,  that,  by 
reason  of  the  matters  aforesaid,  the  deed  of  settlement  and  the  deed  of  transfer  are  not 
binding  on  him,  and  that  he  is  not  liable  for  subscriptions  or  fines,  or  otherwise,  by 
virtue  of  the  covenants  contained  in  those  deeds,  or  either  of  them,  or  otherwise. 

He  also  contends,  that,  under  the  circumstances  stated,  and  by  virtue  of  the  4.5th 
and  other  clauses  of  the  deed  of  settlement,  and  the  facts  stated  in  this  case,  he  ceased 
to  be  a  shareholder,  and  his  shares  became  forfeited,  and  he  became  discharged  from 
liability  for  subscriptions  and  fines  accruing  after  the  expiration  of  six  months  from 
the  time  when  any  subscription  or  fine  had  been  in  arrear  for  six  months,  or,  at  all 
events,  after  the  receipt  of  his  letter  of  the  10th  of  March,  18.58. 

Since  the  commencement  of  this  action,  the  defendant  has  paid  to  the  plaintiffs, 
and  they  have  accepted,  the  sum  of  41.  1  Is.,  being  the  said  eight  monthly  subscriptions 
on  the  said  two  shares,  and  the  fines  in  respect  theieof,  being  the  amount  of  all  sub- 
scriptions or  fines  that  became  or  were  alleged  to  be  due  before  or  at  the  time  of  the 
receipt  by  the  company  of  the  said  letter  of  the  10th  of  March,  1858  :  and  it  has  been 
agreed  lietween  them  that  that  amount  shall  be  considered  as  struck  out  of  the  claim 
in  the  action. 

After  the  receipt  of  the  said  letter  of  the  10th  of  March,  1 858,  and  before  this 
suit,  two  further  monthly  subscriptions,  and  the  fines  in  respect  of  the  non-payment 
thereof,  amounting  in  the  whole  to  the  sum  of  11.  3s.,  became  due  and  in  arrear  from 
the  defendant  to  the  plaintiffs,  if  the  deeds  were  valid  and  binding  on  him,  and  he  had 
not  ceased  to  be  such  member  as  aforesaid,  and  still  are  unpaid. 

The  question  for  the  opinion  of  the  court  was,  whe-[306]-ther  the  plaintiffs  or  the 
defendant  were  entitled  to  judgment. 

If  the  court  should  l)e  of  opinion  that  the  plaintiffs  were  entitled  to  judgment,  it 
was  to  be  entered  for  the  sum  of  11.  .3s.,  being  the  amount  of  the  said  two  monthly 
subscriptions  and  fines  ;  otherwise,  for  the  defendant :  in  either  case,  with  costs  on 
the  higher  scale,  unless  the  court  should  otherwise  ordei'. 

David  Keane  (with  whom  was  S.  Temple,  Q.  C),  for  the  plaintiff's  («).  The  defen- 
dant has  entered  into  a  covenant  with  the  plaintiff's  to  perform  all  the  covenants  con- 
tained in  the  deed  of  settlement  of  this  company,  and  the  rules  and  regulations  made 
in  pursuance  thereof.  The  answer  attempted  to  be  set  up  is,  that  the  deed  of  settle- 
ment is  void  by  reason  of  the  non-inrolment  of  the  company.  None  of  the  friendly 
society  acts  make  inrolment  a  condition  to  the  validity  and  legal  e.xistence  of  the 
society  :  and  the  7  &  8  Vict.  c.  110,  s.  2,  is  applicable  only  to  joint-stock  companies 
which  are  established  "  for  any  commercial  purpose,  [307]  or  for  any  purpose  of  profit, 
or  for  the  purpose  of  assurance  or  insurance."  The  point  seems  to  have  been  already 
decided  by  the  court  of  Queen's  Bench  in  a  case  of  Thf  Queen  v.  U'hitmarsh,  15  Q.  B. 
600.  There,  a  company  called  the  Chartist  Co-operative  Land  Company  was  estab- 
lished under  a  deed  which  provided,  amongst  other  things,  that  it  should  not  authorize 
or  require  anything  to  be  done  contrary  to  law  ;  that  the  company's  business  should 
be  purchasing  land  and  erecting  thereon  dwellings  to  be  allotted  to  the  members,  and 
raising  a  fund  out  of  which  sums  should  be  paid  to  or  applied  for  the  benefit  of  the 

(o)  The  points  marked  foi'  argument  on  the  part  of  the  plaintifTs  were  as  follows  : — 

"  1.  That  the  deed  of  settlement  and  deed  of  transfer  are  valid,  and  have  always 
since  the  execution  of  the  latter  of  them  been  binding  on  the  defendant  : 

"  2.  That  the  company  is  not  an  illegal  association,  and  that  it  is  not  and  never 
was  within  any  statute  re(iuiring  inrolment  or  registration  : 

"  3.  That  the  defendant  did  not  cease  and  has  not  ceased  to  be  a  shareholder,  and 
that  the  deed  gave  no  option  to  him  to  determine  his  liability  by  availing  himself  of 
his  own  breach  of  contract  and  the  indulgence  of  the  directors  : 

"4.  That  the  defendant,  by  paying  the  amount  of  his  subscriptions  and  fines  up 
to  the  10th  of  March,  1858,  has  deprived  himself  of  the  right,  if  any,  to  say  that  he 
is  not  liable  for  the  subscriptions  and  fines  accruing  due  between  that  date  and  the 
18th  of  May,  1858,  the  day  on  which  this  action  was  commenced." 
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allottees,  and  raising  money  for  the  purposes  aforesaid  by  selling,  &c.,  interests  in  or 
charges  on  the  estate  to  be  purchased  ;  that  the  directors  might  recommend  allotments 
of  land,  dividends  of  profits,  and  the  setting  aside  money  for  a  reserve  fund  ;  that  the 
shareholders  from  time  to  time  selected  by  lot  from  those  to  whom  no  allotment  had 
been  made  should  receive  allotments  of  the  land  purchased  ;  that,  before  a  shareholder 
should  I'eceive  his  allotment,  a  dwelling  should  be  erected  on  it  and  certain  sums  laid 
out  in  stocking  it  by  the  directors ;  that  the  allotment  should  be  charged  with  a  rent- 
charge  for  the  benefit  of  the  compaii}',  at  the  rate  of  51.  for  every  1001.  expended  by 
them  ;  that  the  rent-charges  might  be  retained  for  the  benefik  of  the  company,  or 
sold,  &c.,  as  the  directors  should  think  fit ;  and  that,  when  the  funds  of  the  company 
should  exceed  the  amount  nece.ssary  to  provide  allotments  for  all  the  shareholders, 
a  dividend  out  of  the  profits  should  be  declared  among  the  shareholders  :  and  it  was 
held  that  the  company  appeared  by  the  deed  not  to  be  established  for  any  commercial 
puipose  or  purpose  of  profit  within  the  7  it  8  Vict.  c.  110,  s.  2,  and  was  therefore  not 
entitled  to  registration.  Lord  Campbell,  in  giving  the  judgment  of  the  court,  says: 
"  With  respect  [308]  to  the  powers  conferred  upon  the  directors  of  selling  land  that 
might  be  purchased,  they  are  not  given  for  any  purpose  of  profit  by  purchase  and 
i-e-sale,  but  as  subsidiary  only  to  the  governing  purpose  of  providing  allotments  in 
respect  of  which  the  sale  or  other  transfer  of  parcels  of  land  might  occasionally  become 
convenient.  It  would  be  accidental  only,  if  profit  arose  from  the  exercise  of  these 
powers  ;  and  the  exercise  of  them  was  clearly  not  the  purpose  for  which  the  company 
was  established."  That  was  followed  and  approved  in  Hear  v.  Bromley,  18  Q.  B.  271. 
The  object  and  purpose  of  this  company  are  expressly  declared  by  the  second  clause 
of  the  deed  of  settlement  to  be,  to  enable  each  member  to  become  the  possessor  of  a 
freehold,  copyhold,  or  leasehold  house.  The  third  and  fourth  clauses  provide  for  the 
raising  the  funds  necessary  for  carrying  that  object  into  effect.  The  fifth  clause  is  as 
follows: — "That  the  business  of  the  company  shall  be,  to  take  on  lease  or  purchase, 
either  for  years  or  in  fee,  land  or  ground  within  the  distance  of  twenty  miles  from 
St.  Paul's  Cathedral,  London,  of  freehold,  copyhold  or  customary,  and  leasehold 
tenure,  and  to  erect  houses  thereon,  and  to  finish  and  complete  any  houses  which 
have  been  begun  to  be  erected  on  the  land  so  taken  or  purchased,  and  to  take  down 
and  re-build,  or  to  repair,  any  existing  houses  or  buildings  on  the  land  or  ground  so 
taken  or  purchased,  and  to  make  and  sell  bricks,  and  to  purchase  and  sell  all  kinds  of 
building-materials,  and  to  contract  for  and  perform  all  kinds  of  work  in  the  building 
business,  and  in  relation  thereto."  It  will  Ijc  contended  on  the  part  of  the  defendant, 
that  the  introduction  of  these  latter  words  in  the  fifth  clause  makes  this  a  company 
established  for  "  a  commercial  purpose  "or  "a  jjiu-posc  of  profit."  But  that  is  sub- 
sidiary only  to  the  objects  mentioned  in  s.  2,  not  for  the  purpose  of  making  profits  in 
the  ordinary  sense  of  [309]  commercial  profits.  [Crowder,  J.  There  was  no  pro- 
vision at  all  like  this  fifth  clause  in  the  deed  of  settlement  in  Tim  Queen  v.  J  Flat  marsh.] 
There  was  not.  The  diiectors  might  have  made  more  bricks  or  bought  more  materials 
than  were  required  for  the  legitimate  purposes  of  the  company  :  they  have  power  to 
get  rid  of  the  superfluous  materials.  So,  the  provisions  in  the  34th,  35th,  3Gtli,  and 
38th  clau.ses, — to  enable  the  trustees  to  make  and  buy  bricks,  &c.,  to  contract  for  the 
purchase  or  leasing  of  land,  &c.,  to  contract  for  the  erection  of  buildings  and  the 
supply  of  materials,  &c.,  and  to  sell  houses  or  land  not  immediately  wanted, — arc  all 
subservient  to  the  special  purjKjsc  for  which  the  company  is  estiiblished.  [Willes,  J. 
The  50th  and  subse(iuent  clause  would  seem,  according  to  llickiium  v.  Cor,  3  C.  B. 
(N.  S.)  523,  to  constitute  a  paitnership.]  That  would  not  alter  the  efi'ect  of  the  deed, 
so  far  as  regards  its  liabilit}'  to  inrolment.  The  ()3r(l  clause  provides  for  the  dissolu- 
tion of  the  company  when  every  member  shall  have  obtained  a  house  or  houses 
answerable  to  the  share  or  shares  subscribed  for  by  him  or  her,  or  shall  have  obtained 
other  satisfaction  in  respect  of  such  share  or  shares,  and  all  subscriptions,  rents,  fines, 
and  payments  shall  have  been  made  good  on  the  ])art  of  all  the  members.  The  profits 
to  the  mcmbeis  here  are  limited  to  ])rofits  in  the  sha|)0  of  houses  and  land  :  they  are 
not  the  \isual  and  ordinary  commercial  piofits.  [Cockburn,  C  J.  In  the  cases  you 
refei'  to,  the  business  of  the  company  was  ex])rossly  limited  to  the  crectit)n  of  houses 
and  fitting  them  for  habitation  foi'  its  mendiers.  l>ut  here  the  company  are,  in 
addition,  lo  carry  on  a  business  out  of  whicii  profits  may  be  made.  As  regards  those 
with  whom  tlll^y  deal,  they  are  as  much  a  commercial  association  as  any  other  company 
established  for  the  mere  purposes  of  trade.     They  are  (by  clause  6)  to  make  and  sell 
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bricks,  aud  to  purchase  and  sell  all  kinds  of  building  [310]  materials,  and  to  contract 
for  and  perform  all  kinds  of  work  in  the  building  business, — and  (clause  34)  generally 
to  do  all  such  acts,  matters,  and  things  as  are  usually  done  by  builders, — and  (clause  38) 
they  are  to  sell  and  dispose  of  any  houses  or  land  which  may  not  be  immediately 
wanted  for  the  purposes  of  the  company,  and  to  apply  the  proceeds  of  such  sales  to 
the  general  purposes  of  the  company.  Instead  of  dividing  in  money  the  profits  thus 
made,  the  directors  are  to  invest  them  in  houses  and  land,  and  the  members  are  to 
receive  them  in  another  form.]  Notwithstanding  all  these  provisions,  there  is  nothing 
to  difler  this  case  from  that  of  Tlie  Queen  v.  iriiilmanh.  The  object  of  the  association 
is,  the  acquisition  of  freehold  houses  and  land  by  the  several  members  :  all  beyond 
that  is  merely  subsidiary  to  the  general  scope  of  the  undertaking. 

The  second  point  relied  on  by  the  defendant  is,  that  he  ceased  to  be  a  member  of 
the  company  when  he  allowed  his  subscriptions  to  be  si.x  months  in  arrear :  and  for 
this  he  founds  himself  upon  the  45th  clause,  which  provides,  "  that,  if  any  member 
shall,  from  any  cause  whatever,  permit  any  monthly  subscription  on  any  share  or 
shares  held  by  him  or  her  to  be  in  arrear  for  the  period  of  si.\  calendar  months  after 
the  same  shall  have  become  due,  such  share  or  share,  and  all  moneys  paid  in  respect 
thereof,  shall,  at  the  expiration  of  such  six  calendar  months,  become  absolutely  for- 
feited to  the  company  for  the  benefit  of  the  other  members  thereof ;  and,  upon  any 
such  forfeiture  of  all  the  shares  held  b}'  any  member,  the  person  so  making  default 
shall  cease  to  be  a  member  of  the  company  and  to  have  any  interest  therein  or  in  the 
property  belonging  thereto."  [Byles,  J.  That  is,  the  non-payment  of  the  subscrip- 
tions for  six  months  shall  be  a  forfeiture  at  the  election  of  the  directors.]  Like  a 
policy  of  insurance,  which  is  void  for  non-payment  of  premiums,  at  [311]  the  election 
of  the  directors ;  or  a  lease,  which  is  to  be  null  and  void  on  failure  of  the  lessee  to 
perform  the  covenants,  at  the  election  of  the  lessor, — Bede  v.  Fan,  6  M.  &  Selw.  121  ; 
Doe  d.  Brijau  v.  Bamks,  4  B.  &  Aid.  401  ;  Armshij  v.  li'oodicard,  6  B.  &  C.  519,  9  D. 
&  R.  536.  The  fact  of  the  defendant  having  executed  the  indenture  of  the  25th  of 
September,  1852,  is  an  answer  to  the  objection  that  he  has  not  executed  the  deed  of 
settlement. 

Lush,  Q.  C.  (with  whom  was  Aspland),  for  the  defendant  («).  The  main  question 
is,  whether  this  is  not  a  joint-stock  company  established  "  for  a  commercial  pui'pose  " 
or  "a  purpose  of  profit,"  within  the  7  &  8  Vict.  c.  110,  s.  2.  These  words  "  for  any 
purpose  of  profit "  have  been  interpreted  to  mean,  to  obtain  pi'ofits  for  the  company, 
not  profits  for  the  members  inter  se.  In  The  Queen  v.  Jrhitmarsh,  15  Q.  B.  600,  the 
sole  object  of  the  scheme  was,  to  purchase  laud  and  erect  houses  thereon  for  the 
members  :  there  was  no  intention  to  get  profits  by  dealing  or  contracting  with  the 
public,  as  there  is  here.  [Wilies,  J.  The  company,  to  carry  out  [312]  its  object  by 
means  of  the  subscriptions,  would  require  75,0001.,  and  they  would  be  fifty  3'ears 
getting  it.]  The  2nd  clause  states  the  object  of  the  association  to  be,  to  enable  each 
member  to  become  the  possessor  of  a  freehold,  copyhold,  or  leasehold  house  of  the 
estimated  value  of  1501.,  or  thereabouts,  in  respect  of  each  share  which  he  may  sub- 
scribe for  :  not  a  word  is  said  as  to  its  being  by  subscriptions  only.  The  4th  clause 
provides  "  that  the  sum  of  money  necessary  for  carrying  the  object  of  the  company 
into  effect  shall  be  raised  by  means  of  the  monthly  subscriptions  of  the  members, 
and  of  the  rents  to  be  paid  by  the  members  for  the  houses  which  shall  be  allotted 
to  them,  and  by  the  sale  of  superfluous  houses  and  land,  and  of  houses  and  land  which 
may  not  be  immediately  wanted  for  the  purposes  of  the  company,  aud  by  such  other 

(tt)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  That,  on  the  facts  stated,  he  is  not  liable  to  any  part  of  the  sum  claimed,  and  is 
entitled  to  the  judgment  of  the  court, — that  the  company,  not  being  inrolled,  certified, 
or  registered,  was  an  illegal  company, — that  the  deed  of  settlement  was  illegal, — that, 
if  not  illegal,  at  all  events  the  covenants  in  the  deed  of  settlement  and  deed  of  transfer 
were  not  binding  on  the  defendant, — that  such  was  especially  the  case,  as  the  defen- 
dant, who  never  executed  the  deed  of  settlement,  executed  the  deed  of  transfer  after 
an  assurance  that  the  company  was  duly  registered, — and  that,  if  the  deeds  were  ever 
binding  on  the  defendant,  his  membership  and  liability  ceased  before  any  of  the  sub- 
scriptions or  tines  now  claimed  became  due,  and  he  has  paid  all  subscriptions  and  fines 
that  became  due  when  he  was  a  member." 
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ways  and  means  as  are  hereinafter  provided."  That  clearly  is  not  confined  to  bnsiness 
between  the  members.  Then  comes  the  5th  clause,  which  provides  that  the  business 
of  the  company,  amongst  othei'  things,  shall  be,  "to  make  and  sell  bricks,  and  to  pur- 
chase and  sell  all  kinds  of  building  material.s,  and  to  contract  for  and  perform  all 
kinds  of  work  in  the  building  business,  and  in  relation  thereto."  By  clause  8,  the 
affairs  of  the  company  are  to  be  conducted  by  a  board  of  fifteen  directors,  who  by 
clause  32  are  impowered  "  to  emplov  as  many  servants  and  workmen  as  the  business 
of  the  company  may  require."  The  34th  clause  contains  nothing  to  limit  the  power 
of  the  directors  :  it  provides  "that  the  directors  may  authorize  the  trustees  to  make 
and  buy  bricks  and  tiles,  and  purchase  all  kinds  of  building  materials,  and  erect, 
finish,  and  repair  houses  and  other  buildings,  and  generally  to  do  all  such  acts, 
matters,  and  things  as  are  usually  done  by  builders."  By  the  36th  clause  it  is  pro- 
vided that  "  the  directors  may  from  time  to  time  authorize  the  trustees  to  enter  into, 
make,  and  sign  such  [313]  contracts  and  agreements  with  any  person  or  persons, 
whether  members  or  otherwise  (Ijut  onl}'  according  to  the  respective  trades,  occupa- 
tions, or  businesses  of  such  person  or  persons),  for  erecting,  completing,  or  carrying 
on  all  or  any  erections  and  buildings  and  other  works,  or  for  the  supply  of  any  articles 
or  materials  nece.ssary  for  the  purpose  of  carrying  the  object  of  the  company  into  effect, 
as  they  may  think  expedient," — that  object  manifestly  being  to  carry  on  a  trade  for 
the  purpose  of  raising  money  to  enable  each  member  to  become  the  possessor  of  a 
freehold  house.  By  clause  37,  the  directors  are  impowered  to  authorize  the  trustees 
to  borrow  6U,0001.  The  65th  clause  provides  that  "  all  moneys  which  shall  be  received 
from  subscriptions,  or  from  any  other  source  whatever,  shall  from  time  to  time, 
within  two  days  after  the  receipt  thereof,  be  paid  into  the  bankers,  to  the  credit  of 
the  tru.stees."  Thus,  the  deed  provides  all  the  powers  which  the  directors  want  and 
which  are  usually  vested  in  the  directors  of  a  trading  company.  It  goes,  thei'ofore, 
far  beyond  those  in  the  cases  cited,  of  The  Queen  v.  Ulntvwrsh,  15  Q.  B.  600,  and  Bear 
V.  BmmJeji,  In  (}.  B.  271.  [Cockburn,  C.  J.  I  agree  with  yon,  that  the  undertaking 
would  come  within  the  7  &  8  Vict.  c.  110,  if  the  primary  object  were  the  buying  and 
selling  of  houses  and  land,  and  the  making  and  selling  of  ln'icks,  and  the  Ijuying  and 
selling  of  materials.  But  this  power  is  only  thrown  in  incidentally  in  the  4th  and  5th 
clauses.  What  the  company  primarily  had  in  view  was,  the  erection  of  houses  for 
the  members,  the  rest  was  subsidiary  and  in  subordination  to  the  main  object  and 
purpose.  Byles,  J.  All  these  provisions  in  the  deed  were  to  eventuate  in  the  division 
of  the  purchased  land,  with  the  houses  erected  upon  it,  among  the  members.  There 
is  to  be  no  division  of  profits  until  the  whole  afiairs  of  the  company  are  wound  up.] 
There  is  nothing  to  limit  the  [314]  general  words  of  the  32nd  clause  to  the  ulterior 
objects  of  the  company.  The  deed  contenjplatcs  that  the  directoi's  shall  carry  on  a 
building  trade,  the  profits  of  which  were  to  assist  them  in  the  ulterior  objects  of  the 
company.  It  cannot  lie  successfully  contended  that  the  forfeiture  for  non-payment  of 
the  subscriptions  for  six  months  is  al)solute.  The  7th  section  of  the  7  &  8  Vict.  c.  1 10, 
makes  the  deed  illegal.  [Willes,  J.  If  this  is  a  company  within  the  2nd  section, 
the  deed  no  doubt  is  illegal  and  void  for  want  of  inrolment.  That  was  decided  in 
The  AfjrkuUural  Cattle  Insurance  Coinpany  v.  FizrjeraU,  16  Q.  B.  432.] 

Keane,  in  reply.  Looking  at  the  clauses  34,  35,  and  36,  it  is  clear  that  the  directors 
have  no  powei-  to  do  anything  except  for  the  purposes  mentioned  in  the  2nd  clause. 
[Cockburn,  C.  J.  How  is  the  fact  f]  If  the  company  had  carried  on  business  in  the 
waj'  suggested,  the  fact  would  doubtless  have  appeared  in  the  case.  Could  it  be 
doubted  that  any  member  of  the  company  nn'ght  have  had  recourse  to  a  court  of 
equity  to  restrain  the  directors  from  acting  otherwise  than  according  to  the  purpose 
and  object  indicated  Ity  the  2nd  clause  of  the  deed!  The  (juestion  is,  whether  the 
company,  as  such,  are  to  make  piolits.  In  re  the  Stanton  Iron  Vonipnni/,  21  Hcavan, 
164,  the  Master  of  the  Rolls  held  the  com|)any  not  to  l)e  within  the  winfling-iij)  acts. 
Now,  a  companj'  which  is  not  within  the  winding  up  acts,  is  not  within  the  7  &  8  Vict. 
c.  110, — In  re  the  London  and  Manelicstrr  Jtirerf  Indejiendent  Hadu'in/  f'onipanif,  Ex  parte 
Barber,  1  McN.  &  G.  176.  [Willes,  .'.  That  is  inconsistent  with  the  decision  of  this 
court  and  of  the  majority  of  the  Hxche(iuer  Chamber  in  Hickman  v.  Cox,  18  ('.  B. 
617,  3  C.  B.  (N.  8.)  523.]  This  court  held  that  the  deed  constituted  the  parties  partners 
as  against  third  persons. 

[315]  CnCKiii'KN,  C.  .1.  Oiu-  judgment  in  this  case  must  be  for  the  plaintiffs. 
If,   indeed,   it   were  clear  from   the   deed   of  settlement   of  (his  company   that  it  was 
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competent  to  the  directors  under  the  powers  contained  in  the  clauses  2,  3,  4,  and  5,  to 
carry  on  the  business  of  making  and  selling  bricks,  and  purchasing  and  selling  build- 
ing materials,  and  contracting  for  and  performing  all  kinds  of  work  in  the  building 
business, — and  so  working  for  other  people,  independently  of  the  main  purpose  for 
which  they  are  constituted,  viz.  the  enabling  each  member  to  become  the  possessor  of 
a  freehold,  copyhold,  or  leasehold  house, — I  should  have  been  of  opinion  that  it  was  a 
company  within  the  7  &  8  Vict.  c.  110,  and  that  registration  was  necessary  to  enable 
them  to  inforce  contracts  entered  into  with  them  ;  for,  although  the  ultimate  object 
of  the  association  is  the  erection  of  liuildings  for  its  members  only,  yet,  if  the  means  or 
part  of  the  means  to  that  end  were  that  the  company  should  carry  on  business,  that 
immediate  and  primary  purpose  would  bring  it  within  the  act,  and  it  would  be 
immaterial  b}'  what  means  the  profits  were  eventually  to  be  lealized  for  the  company. 
If,  for  instance,  the  profits  of  the  business  so  carried  on  were  to  be  invested  in  land 
upon  which  houses  were  to  be  erected  for  the  members  or  subscribers,  that  arrange- 
ment for  the  ultimate  disposition  of  the  profits  would  not  take  the  case  out  of  the 
operation  of  the  statute.  If  the  5th  clause  was  intended  to  enable  the  company  so  to 
carry  on  business  for  profit,  then  I  should  say  that  this  case  was  clearly  distinguishable 
from  The  Queen  v.  irhilmargh,  15  Q.  B.  600,  and  that  the  deed  of  settlement  was  void 
and  incapable  of  being  enforced.  The  whole  question,  therefore,  turns  upon  the  con- 
struction of  the  5th  clause.  I  am  strongly  inclined  to  think,  that,  under  that  clause, 
it  was  part  of  the  intention  of  the  promoters  of  the  company  that  they  should  make 
[316]  and  sell  bricks,  and  purchase  and  sell  all  kinds  of  building  materials,  and  should 
contract  for  and  perform  work  in  the  building  business  generally,  and  not  merely  as 
subsidiary  to  the  main  object  and  purpose  of  the  company.  At  the  same  time,  it 
must  be  confessed  that  the  matter  is  open  to  considerable  difficulty.  I  cannot  say 
that  my  doubts  are  altogether  removed  ;  but,  as  my  learned  Brothers  all  think  that 
it  would  not  be  competent  to  the  directors  under  this  deed  so  to  carry  on  business, 
I  do  not  entertain  so  strong  an  opinion  as  to  induce  me  to  differ  from  them.  All 
that  I  desire  to  be  understood  as  laying  down  is,  that,  if  it  were  clear  from  the 
language  of  the  deed  that  the  companj^  were  to  carry  on  business  for  profit  dehors 
the  main  object  for  which  they  are  associated,  that  would  have  brought  them  within 
the  7  &  8  Vict.  c.  110. 

Crowder,  J.  I  am  of  opinion  that  this  is  not  a  company  established  for  the 
purpose  of  profit,  within  the  2nd  section  of  the  7  &  8  Vict.  c.  110.  Looking  at  the 
deed  of  settlement,  it  seems  to  me  that  this  case  is  entirely  governed  by  Tlie  Queen  v. 
Jntitmnrsh,  15  Q.  B.  600.  The  main  purpose  of  the  deed  in  both  cases  was  precisely 
the  same, — that  each  member  should  become  entitled  to  a  freehold,  copyhold,  or  lease- 
hold house,  by  paying  certain  monthly  subscriptions.  It  is  said,  on  the  part  of  the 
defendant,  that  The  Queen  v.  Jfldtmarsh  does  not  govern  the  present  case,  because 
by  the  -1th  and  5th  clauses  of  this  deed  of  settlement  power  is  given  to  the  directors 
to  enter  into  the  regular  trade  of  builders,  and  to  contiact  for  that  purpose  with 
third  persons.  Looking  at  those  clauses,  in  conjunction  with  other  clauses  in  the 
deed,  I  am  unable  to  bring  myself  to  that  conclusion.  The  4  th  clause  provides  that 
the  sum  of  monev  necessary  for  carrying  the  object  of  the  company  into  effect  shall 
be  raised  liy  [317]  means  of  the  monthly  subscriptions  of  the  members,  and  of  the 
rents  to  be  paid  by  the  members  for  the  houses  which  shall  be  allotted  to  them,  and 
by  the  sale  of  superfluous  houses  and  land  and  of  houses  and  land  which  may  not  be 
immediately  wanted  for  the  purposes  of  the  company,  and  by  such  other  ways  and 
means  as  are  thereinafter  provided.  The  "  other  ways  and  means,"  it  is  said,  are 
pointed  out  by  the  5th  clause,  which  is  as  follows,  — "  That  the  business  of  the 
company  shall  be,  to  take  on  lease,  or  to  puichase,  either  for  years  or  in  fee,  land 
or  ground,  &c.,  of  freehold,  copvhold  or  customarj',  and  leasehold  tenure,  and  to 
erect  houses  thereon,  and  to  finish  and  complete  any  houses  which  may  have  been 
begun  to  be  erected  on  the  land  so  taken  or  purchased,  and  to  take  down  and 
rebuild  or  to  repair  any  existing  houses  or  buildings  on  the  land  or  ground  so 
taken  or  pui-chased  ;  and  to  make  and  sell  bricks,  and  to  purchase  and  sell  all 
kinds  of  building  materials,  and  to  contract  for  and  perform  all  kinds  of  work  in 
the  building  business,  and  in  relation  thereto."  It  is  urged  on  the  part  of  the  defen- 
dant, that,  although  the  earlier  part  of  this  clause  is  strictly  confined  to  the  object  of 
the  company  as  described  in  clause  2,  yet,  when  you  come  to  the  latter  part,  that  gives 
the  trustees  authority  to  carry  on  the  genei-al  business  of  brick-makers  and  builders, 
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and  that  is  one  of  the  ways  and  means  of  raising  money  referred  to  in  the  4th  clause. 
These  latter  words  of  the  4th  clause,  I  incline  to  think,  refer  to  the  37th  clause,  which 
enables  the  directors  to  authorize  the  tiustees  to  borrow  money  on  mortgage.  These 
moneys  when  raised  are  to  be  applied  to  the  building,  &c.  of  houses  for  the  purpose 
and  object  of  the  association  :  and  that,  I  think,  satisfies  the  words  of  the  4th  clause. 
The  5th  clause  is  certainl}'  not  free  from  ambiguity  ;  but  still  I  think  it  may  fairly  be 
confined  to  such  buildings  as  are  im-[318]-mediately  connected  with  the  primary  object 
of  the  compau}'.  Part  of  the  business  of  the  company  is,  to  make  and  sell  brickis,  to 
purchase  and  sell  all  kinds  of  building-materials,  and  to  contract  for  and  perform  all 
kinds  of  work  in  the  building  business,  and  in  relation  thereto.  Suppose  they  enter 
into  a  contract  with  a  builder  to  erect  a  house  or  houses  on  part  of  the  land  purchased 
or  taken  by  them,  the  trustees  may  sell  bricks  and  other  materials  to  the  contractors, 
as  fairly  incident  to  the  main  purpose  for  which  the  company  was  foi'med.  The 
purchase  of  builduig-materials  would  be  absolutely  necessary.  Suppose  they  have 
purchased  more  than  they  can  use,  surely  they  must  have  authority  to  dispose  of  the 
overplus.  As  to  the  latter  pai-t  of  the  clause,  which  enables  them  to  contract  for  and 
perform  all  kinds  of  work  in  the  building  business,  and  in  relation  thereto, — though 
the  language  is  not  very  precise  and  definite,  the  construction  I  put  upon  it  (taking 
it  in  conjunction  with  the  32nd  and  36th  clauses)  is,  that  the  trustees  may  themselves 
employ  servants  and  workmen,  or  may  contract  with  a  builder  to  do  the  required 
works.  So  viewing  it,  it  seems  to  me  to  be  a  strained  construction  (there  being  only 
three  lines  in  the  deed  which  can  be  suggested  as  conferring  that  power  upon  them) 
to  say  that  the  trustees  were  to  carry  on  the  business  of  buildei's  for  profit.  A  I'efer- 
ence  to  subsequent  provisions  of  the  deed  will  confiim  this  view.  Thus,  the  50th 
clause  provides,  that,  when  any  land  or  ground  shall  from  time  to  time  be  purchased 
or  tiiken  for  the  purposes  of  the  company,  the  directors  shall  with  all  convenient 
speed  cause  to  be  erected  and  built  thereon  such  number  of  houses  of  such  forms  and 
dimensions,  and  of  such  clas-s,  size,  and  description  as  they  shall  think  fit,  &c.  :  and 
the  51st  clause  piovidcs,  that,  in  determining  the  numlier  and  the  size  and  description 
of  the  houses  to  be  erected  [319]  and  built  or  completed  and  finished  as  aforesaid,  the 
directors  shall  be  guided  by  the  number  of  members  of  which  the  company  shall  consist, 
and  the  number  of  shares  and  half-shaies  held  by  each  member,  and  erect  houses  of 
corresponding  value.  If  the  directors  may  build  houses  for  anybody,  what  sensible 
construction  can  be  given  to  these  two  sections  ?  They  are  plainly  inconsistent  with 
a  general  power  to  cai  ly  on  the  building  business.  Then,  what  is  to  become  of  the 
hou.ses  when  erected  ?  That  is  provided  for  by  the  52nd,  53rd,  and  54th  clauses. 
They  are  to  be  allotted  amongst  the  members  according  to  the  value  of  their  several 
interests  in  the  company.  Then  the  G.'ird  section  provides  for  tiie  dissolution  of  the 
company  when  the  object  of  its  f()rm;iti(jn  has  l)een  accomplished.  Jyooking  at  the 
whole  of  the  deed,  I  find  no  clause  shewing  the  meaning  of  the  last  three  lines  of  the 
5th  clause  to  be  as  contended  for  by  the  defendant.  Though  n(^t  free  from  ambiguity, 
I  am  strongly  of  opinion  that  the  woi-ds  of  that  clause  d(j  not  enable  the  directors  to 
carry  on  business  for  ])rofit  in  any  way  to  bring  them  within  the  2nd  section  of  the 

7  &  .S  Vict.  c.  110.  For  these  rea.sons,  I  am  of  opinion  that  the  [jlaintifl's  are  entitled 
to  judgment. 

VViLLES,  J.  I  concur  in  giviiig  juilgment  for  the  plaintill's.  The  view  I  take  of 
the  case  is  in  accordance  with  that  of  my  Lord  Chief  Justice.  But  I  am  glad  to  find 
that  the  view  taken  by  my  ]5rolhcrs  Crowder  and  Bylcs  of  the  construction  of  this 
deed  (and  which  I  adojit  as  the  most  wholesome  one)  enables  the  court  to  give  judg- 
ment for  the  plaintill's,  notwithstanding  the  7  Si  8  Vict.  c.  110,  which  would  have 
made  the  deed  void  if  the  construct i(in  contended  for  by  the  defendant  could  have 
been  jnit  upon  it.  Theie  is  no  douiit  in  tiie  minds  of  any  of  us  as  to  the  law  a])  [320]- 
plicable  to  the  case.  If  the  5th  and  .34th  clauses  were  to  be  read  as  giving  the  directors 
power  generally  to  (Mitcr  into  building  (i])eiations,  unquestionably  the  ('oiniiany  (though 
the  extent  of  [)roHt  would  be  limited  by  the  olijcct  of  its  f(jrniation)  would  still  be  a 
company  established  for  a  ])urposc  of  ])rotit  within  the  statute,  and  consequently  would 
require  registration.  Tiie  only  (juestion  is,  whether,  looking  to  the  whole  scope  of 
the  deed,  these  clauses  are  not  to  l)e  restricted  to  that  which  is  manifestly  the  main 
object  and  purpose  of  the  company's  formation.  If  the  words  of  the  two  clauses  I 
have  referred  to  are  to  be  reacl  by  themselves,  sepai-ated  and  disjointed  from  the  rest 
of  the  deed,  they  would  .seem  to  give  the  directors  such  a  power  as  would  enure  to 


480  MOORE   r.  RAWLINS  6  C.  B.  (N.  S.)  321. 

make  the  deed  void  :  but,  for  the  reasons  given  by  my  Brother  Crowder,  and  having 
regard  to  the  maxim  that  "  general  words  may  be  aptly  restrained  according  to  the 
subject-matter  or  person  to  which  they  relate,"  it  seems  to  me  that  we  ought  if  possible 
to  put  such  a  construction  upon  this  deed  as  to  make  it  valid.  Generally  speaking, 
a  deed  ought  to  be  read  as  if  there  were  no  act  of  parliament  affecting  it  in  existence : 
if,  so  construing  it,  it  comes  within  the  language  of  an  avoiding  statute,  it  must  neces- 
sarily be  held  void.  There  are  many  cases  where  the  general  rule  of  construction, 
that,  where  the  words  are  ambiguous,  the\'  shall  be  read  in  a  sense  which  will  make 
the  deed  consistent  and  legal,  has  prevailed.  Thus,  in  Pai/ler  v.  Homeniham,  4  M.  & 
Selw.  4-23,  a  release  contained  in  a  deed,  which  recited  that  the  defendant  stood 
indebted  to  his  creditors  in  several  sums  set  opposite  to  their  respective  names, 
and  that  they  had  agreed  to  take  of  the  defendant  I-ds.  in  the  pound  upon  the 
whole  of  their  respective  debts,  whereby  the  creditors,  in  consideiation  of  the  said 
15s.  in  the  pound  paid  to  them  liefore  executing  the  release,  each  and  [321]  every 
of  them  did  release  the  defendant  from  all  manner  of  actions,  debts,  claims,  and 
demands  in  law  and  equity,  which  they  or  an_y  or  either  of  them  had  against  him, 
or  thereafter  could,  should,  or  might  have,  bj'  reason  of  anything  from  the  beginning 
of  the  world  to  the  day  of  release, — was  held  to  relea.se  nothing  but  the  respective 
debts,  and  all  actions  and  demands  touching  them  ;  for,  the  general  words  of  release 
had  reference  to  the  particular  recital,  and  were  to  be  governed  by  it.  A  class  of 
cases  more  immediately  applicable  here  is  that  which  is  referred  to  in  the  case  of  The 
PmtUers'  Comjmny  v.  Phillips,  6  N.  C.  314,  8  Scott,  -593.  The  company  of  poulters 
comprises  all  poulters  in  London  and  within  seven  miles  thereof,  and  no  one  can  be 
of  the  liver\'  of  a  company  in  London,  unless  he  be  a  freeman  of  the  city  :  it  was  held 
in  that  case,  that  a  bye-law  authorizing  the  company  to  admit  into  the  livery  of  the 
company  any  freeman  of  the  company,  was  a  valid  bye-law,  and  must  be  intended  to 
imply  any  freeman  of  the  company  who  was  also  free  of  the  city.  Looking  at  the 
professed  object  of  this  company,  and  seeing  that  it  would  make  the  deed  illegal  and 
void  if  the  5th  and  34th  clauses  were  to  receive  the  general  construction  contended 
for  on  the  part  of  the  defenrlant,  and  legal  if  they  receive  the  more  limited  construction 
put  upon  them  l\y  my  Brother  Crowder,  I  am  ii dined  to  think  that  the  latter  is  the 
right  construction,  and  therefore  that  the  plaintitt's  are  entitled  to  judgment. 

Byles,  J.  I  also  agree  with  the  opinion  pronounced  by  my  Bi-other  Crowder. 
I  entertain  a  strong  opinion,  upon  the  authorities,  that  our  judgment  should  be  for 
the  plaintiffs.  This  is  not  a  company  established  for  any  commercial  purpose,  or  for 
an}^  purpose  of  profit,  within  the  2nd  section  of  the  7  &  8  Vict.  c.  110.  The  Queen 
V.  JVhitmarsh,  15  Q.  B.  600,  distitictly  decides,  [322]  that,  the  primary  object  of  an 
association  being  to  purchase  land  and  build  houses  thereon  for  its  members,  and  not 
the  making  of  profits  from  trading,  it  does  not  require  inrolment.  Now,  what  are  the 
ultimate  ol)jects  of  this  company,  and  the  means  by  which  they  are  to  be  attained  ] 
These  sufficiently  appear  from  the  2nd  and  the  63rd  clauses  of  the  deed  of  settlement, 
viz.  to  enable  each  member  to  become  the  owner  of  a  house  of  the  estimated  value 
of  1501.  in  respect  of  each  share  held  by  him.  That  is  the  object  to  which  all  the 
proceedings  of  the  company  are  to  be  directed  :  and,  as  soon  as  that  object  is  attained, 
it  is  imperative  on  the  company  to  dissolve  itself  and  wind  up  its  affairs.  [His  lord- 
ship read  the  63rd  clause.]  It  seems  clear,  therefore,  that  the  ultimate  object  of  the 
society  was,  to  furnish  each  of  its  members  with  a  freehold,  copyhold,  or  leasehold 
house  of  the  value  of  1501. ;  and  that  nobody  was  at  liberty  to  deviate  in  any  degree 
from  the  course  which  was  to  carry  out  that  purpose.  How  were  they  to  do  this  ? 
Their  business  was  (clause  5)  to  take  on  lease  or  to  purchase  land  of  freehold,  copy- 
hold, or  leasehold  tenure,  and  to  erect  houses  thereon,  and  to  finish  and  complete  any 
houses  which  may  have  been  begun  to  be  erected  on  the  land  so  taken  or  purchased, 
and  they  were  to  take  down  and  rebuild,  or  to  repair  any  existing  houses  or  buildings. 
Where!  Not  anywhere  :  but  "on  the  land  or  ground  so  taken  or  purchased."  They 
are  also  to  make  and  sell  bricks,  and  to  purchase  and  sell  all  kinds  of  building  materials. 
In  addition  to  what  has  fallen  from  my  Brother  Crowder,  viz.  that  this  might  be 
intended  to  authorize  the  directors  to  sell  any  surplus  materials  they  might  have 
accumulated,  it  may  be  that  they  might  make  bricks  and  sell  them  together  with 
other  building  materials  to  such  of  their  members  as  might  choose  to  build  their  own 
houses.  They  were  also  to  contract  [323]  for  and  perform  all  kinds  of  work  in  the 
building  business  and  in  relation  thereto, — but  only  on  the  land  so  taken  and  purchased. 
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It  seems  to  me  that  the  carrying  on  the  building  business  in  any  other  way  would  be 
entirely  beyond  the  scope  and  object  of  the  company's  formation.  If  the  directors  or 
trustees  deviate  from  the  main  object  of  the  society,  they  infringe  the  deed  of  settle- 
ment ;  for,  it  appears  by  clauses  33  and  34  that  everything  is  to  be  done  under  the 
control  and  superintendence  of  the  directors.  The  34th  clause  especially  gives  the 
directors  power  in  respect  of  building  operations.  They  may  authorize  the  trustees 
to  make  and  buy  bricks  and  tiles,  and  purchase  all  kinds  of  building  materials,  and 
erect,  finish,  and  repair  houses  and  other  buildings,  and  generally  do  all  such  other 
acts,  matters,  and  things  as  are  usually  done  by  builders, — but  subject  to  such  restric- 
tions as  maj'  from  time  to  time  be  imposed  upon  them  by  the  resolutions  of  any 
general  meeting.  Suppose  there  be  any  general  words  in  some  part  of  the  deed  which 
are  not  quite  susceptible  of  the  meaning  given  to  them  by  my  Brother  Crowder,  I 
conceive  the  directors  would  be  acting  contrary  to  the  scope  of  the  deed  and  to  the 
law  of  the  land,  if  they  took  advantage  of  them  to  carry  on  trade  in  a  maimer  not 
contemplated  by  the  deed  or  the  purposes  for  which  the  company  was  formed.  For 
these  reasons,  I  fully  concur  in  the  judgment  pronounced  by  my  Brother  Crowder, 
and,  upon  the  authority  of  the  case  of  The  Queen  v.  Jlliilnmrsli,  which  is  not  distinguish- 
able fiom  the  present,  I  think  the  plaintifl's  are  entitled  to  judgment. 
Judgment  for  the  plaintiffs. 

[324]     DoDD  V.  PONSFORD.     April  30th,  1859. 

The  plaintiir  agi-eed  to  supply  the  defendant  with  a  quantity  of  bricks,  upon  the 
following  terms  : — "Terms  of  payment,  four  months'  account,  and  at  the  end  of 
four  months  a  settlement  shall  be  made,  and  eight  months  longer  will  be  given 
or  your  paying  interest  on  the  amount  at  the  rate  of  5  per  cent.  ;  and,  if  a  further 
three  months  is  required,  it  will  be  given,  on  your  paying  the  current  rate  of  interest 
on  the  amount : " — Held,  that  the  payment  of  the  interest  was  not  a  condition 
precedent  to  the  defendant's  having  the  eight  months'  and  three  months'  further 
credit. 

This  was  an  action  for  goods  sold   and  delivered.     The  writ  was  indorsed  as 
follows : — 

"November  and  December,  1857,  and  January  to  May,  1858. 

Goods,  viz.  bricks       ....    £275  18     0 
Ditto  .  .  .  .  .  .         72  10     0 

January  to  May,  1858.  £348     8     0 

Goods,  viz.  bricks       ....      £39  16     7 

Ditto  .  .  .  .  .  .         56     8     2 

95     4     9 


£443   12     9" 


By  a  judge's  order,  dated  the  14th  of  August,  1848,  the  last  items  (951.  4s.  !)d.) 
were  struck  out  of  the  particulars  :  and,  by  agreement  of  the  parties  the  following 
case  was  stated  for  the  opinion  of  the  court : — • 

The  plaintitr  is  a  brick-maker,  and  the  defendant  is  a  builder.  The  goods  in 
question  were  supplied  by  the  plaintiff  to  the  defendant  under  the  following  circum- 
stances : — In  Octoljcr,  1 857,  the  defendant  contracted  to  lease  to  a  Mr.  Charles  Maidlow 
certain  land  in  Hill  Road,  for  the  purpo.se  of  building  upon,  and  a])plied  to  the  plaintiff 
to  supply  Maidlow  with  the  reijuisite  bricks.  The  plaintiff  thereupon  sent  Maidlow 
a  memorandum,  of  which  the  following  is  a  copy  : — 

"Mr.  Dodd,  City  Wharf,  New  North  Road,  Hoxton,  12th  October,  1857. 
"To  Mi:  Charles  Maidlow. 

"?^°''Vi         ■  ■  ■     o^^'lperthousand,  delivered  tollill  Road, 

f/"^>i         •  •  •     f'']     St.  John's  Wood. 

1  lace  .  .  .     21s.  I 

[325]  "  To  the  amoiuit  of  5f)0,000,  to  bo  delivered  within  four  months  from  this 
dale,  and  give  the  accommodation  of  eight  months'  further  credit  for  that  .quantity, 

C.  P,  XIX.— 16 
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bearing  inteiesl  at  5  per  cent,  per  annum  :  and,  should  a  further  three  months'  credit 
be  required  after  that  period,  interest  to  be  paid  at  the  current  rate  of  the  time,  if 
Mr.  Ponsfoid  will  gi^e  his  note  of  hand  to  see  me  paid  as  above." 

The  delivery  of  this  memorandum  gave  rise  to  the  following  correspondence  : — 

"  2  Craven  Terrace,  Paddington, 
31st  October,  1857. 

"  Sir, — Mr.  Charles  Maidlow  has  brought  a  memorandum  from  you  as  to  the  price 
of  your  liricks  delivered  to  Mr.  Ponsford's  freehold  ground  :  but,  there  being  no  name, 
and  the  note  being  addressed  to  Mr.  Maidlow,  I  will  thank  you  to  write  to  Mr.  James 
Ponsford,  stating  the  lowest  price  you  will  supply  him  with  bricks,  and  at  what  date 
bills  you  will  i-equire  the  pa3'ment  to  be  made.  The  bricks  will  be  delivered  on 
Mr.  James  Ponsford's  account,  and  be  paid  for  bj'  his  acceptance,  should  your  terms 
be  approved.  "For  Jajies  Ponsford, 

"Mr.  Podd.  "B.Wheeler." 

"31st  October,  1857. 

"Sir, — I  hereby  agree  to  supply  you  with  the  following  bricks, — stocks  29s., 
grizzles  25s.,  and  place  20s.,  delivered  on  your  ground.  Hill  Road,  St.  John's  Wood. 
Terms  of  payment,  four  months'  account  from  the  above  date,  and,  at  the  end  of  four 
months,  a  settlement  shall  be  made,  and  eight  months  longer  will  be  given  on  your 
paying  interest  on  the  amount  at  the  rate  of  5  per  cent. ;  and,  if  a  further  three 
months  is  [326]  required,  it  will  be  given,  on  your  paying  the  current  rate  of  interest 
on  the  amount.  "For  Henry  Dodd, 

"  J.  Ponsford,  Esq.  "  Thomas  Ferguson." 

"11  &  12  Wharfs,  North  Side,  Paddington  Basin, 
"10th  November,  1857. 

"Sir, — Please  favor  me  with  a  note  stating  whether  you  accept  the  prices  and 
terms  named  in  my  letter  to  you  of  the  31st  ult.  as  those  upon  which  Mr.  Dodd  will 
supply  you  with  bricks  delivered  to  and  upon  your  estate  at  Hill  Koad,  St.  John's 
Wood ;  and  also  say  the  names  of  the  parties  authorized  to  receive  such  bricks  and 
sign  the  receipts  for  the  same.  I  trouble  you  with  this  as  I  am  only  acting  as  an 
agent  in  the  transaction,  and  wish  to  satisfy  Mr.  Dodd,  my  principal,  that  the  matter 
is  to  be  carried  out  as  he  supposed  and  intended.  "  For  T.  Ferguson, 

"  J.  Ponsford,  Esq."  "  H.  -May." 

"  66  Queen's  Gardens,  Hj'de  Park, 
"  14  November,  1857. 

" Sir, — Your  letter  dated  the  3 1 st  October  I  have  recei\ed  relative  to  the  bricks 
you  are  delivering  to  Mr.  Charles  Maidlow  for  the  houses  he  is  building  upon  my  land 
in  Hill  Road,  St.  John's  Wood.  I  have  no  objection  to  make  to  your  proposition  ; 
I  will  I'ely  upon  your  delivering  upon  my  land  in  Hill  Road  the  whole  quantity  of 
bricks  for  which  I  send  you  from  time  to  time  a  written  order ;  and  I  will  trust 
upon  your  procuring  Mr.  C.  Maidlow  or  his  foreman's  signature  to  each  delivery  note, 
so  that  there  may  be  no  dispute  with  him  when  your  account  is  about  to  be  settled. 
"Mr.  Thomas  Ferguson.  "James  Ponsford." 

The  supply  of  bricks  commenced  on  the  2nd  of  November,  1857.  It  went  on  till 
the  13th  of  February,  1858,  when  it  amounted  to  2751.  18s. 

[327]  An  account  of  the  bricks  so  supplied  was  on  the  27th  of  February,  1858, 
delivered  by  the  plaintiff  to  the  defendant,  but  nothing  further  was  done  at  the  end 
of  four  months  from  the  31st  of  October,  and  therefore  no  settlement  was  then  made 
(whatever  may  be  the  meaning  of  that  expression  in  the  afoi'esaid  letter  of  the  3 1  st 
of  October,  1857),  nor  was  any  settlement  subsequently  made  or  requested  by  either 
party,  unless  and  in  so  far  as  the  contraiy  hereafter  appears. 

The  next  supply  was  on  the  9th  of  March,  1858  ;  and  the  supplies  continued  until 
the  7th  of  May.  On  the  31st  of  March,  a  second  account  was  delivered  bj'  the 
plaintiff  to  the  defendant,  in  which  the  liricks  supplied  during  March  were  added  to 
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the  previous  account,  making  an  aggregate  of  3141.  7s.     In  Apiil,  the  following  letter 
was  sent  by  the  defendant's  agent  to  the  plaintiti's  agent : — 

"  2  Craven  Terrace,  Paddington, 
"April  Uth,  18.58. 

"  Sir, — Mr.  Ponsford  has  instructed  me  to  inform  you  that  Mr.  Charles  Maidlow 
will  only  require  bricks  to  finish  the  two  houses  he  is  now  building ;  and  he  should 
prefer  settling  the  whole  account  of  bricks  had  for  Mr.  Maidlow's  hou.ses  at  one 
time.  I  will  shortly  ascertain  the  quantity  of  bricks  that  will  be  required  for  Hill 
Road,  to  finish  Mr.  Maidlow's  houses,  and  communicate  with  you  thereon. 

"  Mr.  Fergu.son.  "  B.  Wheeler." 

On  the  1  yth  of  April,  the  plaintifi"  sent  the  defendant  a  detailed  account  shewing 
the  daily  supplies  of  bricks  from  the  2nd  of  November,  18.57,  to  the  31st  of  March 
1858,  and  making  the  amount  of  those  supplied  to  be  3141.  7s.  The  account  was 
inclosed  in  a  letter,  of  which  the  following  is  a  copy  : — 

[328]  "  City  Wharf,  New  North  Road,  Hoxton, 
"19th  April,  1858. 

"Sir, — Mr.  Dodd  desires  me  to  present  his  compliments  and  furnish  your  account 
for  bricks  of  Mr.  Maidlow  to  31st  March  last,  amount  3141.  7s.  Your  private  account 
to  same  date,  611.  8s.  3d.,  was  forwarded  to  Mr.  Wheeler  on  the  1st  inst.  Will  be 
obliged  by  your  saying  whether  you  will  give  a  cheque  for  the  amounts,  or  whether 
a  bill  at  short  date.  "  For  Henry  Dodd, 

"  James  Ponsford,  Esq.  "  Evan  Davies." 

On  the  7th  of  May  the  supply  ceased.  On  the  11th  of  May  another  account  was 
sent  by  the  plaintiff  to  the  defenclant,  accompanied  by  a  letter,  of  which  the  following 
is  a  copy  : — 

"  City  Wharf,  New  North  Road,  Hoxton, 
"11th  May,  1858. 

"Sir, — By  the  desire  of  Mr.  Dodd,  I  beg  to  forward  your  account  to  the  end  of 
April,  amount  at  your  debit  in  the  sum  of  4341.   18s.  6d.  viz.  bricks  delivered  to  Mr. 
C.  Maidlow  in  the  sum  of  .....  .      £341    10     6 

and  bricks  on  your  private  account        .  .  .  .  .  93     8     0 


£434   18     6 


"  For  H.  Dodd, 
"James  Ponsford,  Esq.  "Evan  Davie.s." 

Weekly  accounts  were  every  week  sent  by  the  plaintiff'  to  the  defendant  of  the 
goods  supplied  to  Maidlow.  Also  a  monthly  account,  that  a  sullicient  check  might 
be  kept  on  him. 

On  the  24th  of  May,  anothei-  account  was  sent  by  the  plaintiff's  attorney  to  tlie 
defendant,  accompanied  by  a  letter  of  wiiich  the  following  is  a  copy  : — 

[329]  "  7  Staple  Inn,  24th  May,  1858. 
"  Yourself  and  Dodd. 

"  Dear  Sir,  — I  enclose  you  a  copy  of  the  account,  shewing  that  there  is  4431.  1 2s.  9d. 
due  from  you  to  Mr.  Dodd  ;  and,  as  the  condition  of  the  arrangement  has  been  avoided 
on  your  part,  he  now  requires  mu  to  dcm.ind  payment. 

"  Permit  me  ask,  as  between  him  and  yon  (doubtless  two  honorable  men),  whether, 
there  being  no  dispute  as  to  your  lial)ility,  it  is  worth  while  engendering  hostility  by 
entering  into  litigation. 

"  Will  you  excuse  mo  for  the  suggestion  :  but,  looking  at  the  relative  position  of 
you  and  Maidlow,  and  the  influence  which  that  position  naturally  gives  j-ou  over 
him  ;  and  also  looking  that,  in  this  instance,  the  material  for  the  buildings  has  been 
supplied  upon  yoiu'  responsibility,  whether  you  cannot  easily,  as  a  matter  of  business 
and  of  right,  require  froin  liini  a  mortgage  of  the  buildings  for  the  amount  which  you 
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have  to  pay  to  Mr.  Dodd,  as  I  have  no  doubt  of  Mr.  Dodd's  right  to  recover  the 
amount  immediateh'.  I  trust  that  you  will  appreciate  my  motive  in  endeavouring  to 
settle  the  matter  amicably.  "  G.  A.  Macphail. 

"  J.  Ponsford,  Esq." 

On  the  26th  of  June,  the  defendant  wrote  to  the  plaintiffs  attorney,  as  follows  : — 

"  66  Queen's  Gardens,  Hyde  Park, 
"26th  June,  1858. 

"  Dear  Sir, — Your  letter  of  the  ^ith  ultimo  I  have  received,  from  which  I  learn 
that  Mr.  Dodd  is  determined  not  to  abide  by  the  agreement  which  I  have  made  with 
him  through  his  agent  Mr.  Ferguson  in  his  sale  of  the  bricks  to  me.  Such  being  the 
case,  it  is  my  determination  to  defend  any  action  he  may  instruct  you  to  [330] 
commence  against  me  :  and  I  shall  rest  my  case  upon  the  agreements  there  are 
betweeu  us.  I  again  repeat  I  am  ready  and  willing  to  carry  into  effect  the  agreements 
there  are  between  us,  and  with  the  view  to  the  settlement  of  the  accounts. 

".G.  A.  Macphail,  Esq.  "  James  Ponsford." 

On  the  5th  of  July,  further  accounts  were  sent  by  the  plaintiff's  attorney  to  the 
defendant, — one  being  a  detailed  account  of  the  supply  from  the  2nd  of  November, 
1857,  to  the  18th  of  February,  1858,  being  all  that  were  supplied  during  the  first 
four  months,  and  shewing  the  amount  2751  18s., — the  other  being  a  similar  account 
of  the  residue  of  the  supply  to  the  7th  of  May,  1858,  and  shewing  the  amount  to  be 
721.  10s.  The  accounts  were  accompanied  by  a  letter  of  the  plaintiff's  attorney,  of 
which  the  following  is  a  copy  : — 

"7  Staple  Inn,  5th  July,  1858. 
"  Yourself  and  Dodd. 

"  Dear  Sir, — Herewith  I  send  you  the  first  and  second  series  of  the  account  of  bricks 
for  the  four  months  respectively  ;  also  the  first  and  second  series  supplied  on  your 
account  to  Maidlow  for  the  like  periods.  The  amount  together  is  4431.  12s.  9d.  I 
must  request  a  settlement  of  the  amount  immediately,  and  will  thank  you  to  send 
me  a  cheque  or  the  name  of  your  solicitor  in  the  cour.se  of  to-morrow  forenoon. 
"  James  Ponsford,  Esq.  "G.  A.  Macphail." 

The  accounts  forwarded  in  the  above  letter  were  duplicates  of  those  sent  in  the 
aforesaid  letter  of  the  24th  of  May.  Immediately  on  receipt  of  the  accounts,  the 
defendant  wrote  to  the  plaintiff's  attorney  a  lettei',  of  which  the  following  is  a 
copy  :— 

[331]  "  66  Queen's  Gardens,  Hyde  Park, 
"6th  July,  1858. 

"Dear  Sir, — I  have  received  your  letter  and  Mr.  Dodd's  account.  I  imagine  that 
you  cannot  have  seen  the  agreement  made  by  Mr.  Ferguson  for  Mr.  Dodd  with  me 
on  the  31st  of  October  last,  or  you  would  not  lend  yourself  to  write  to  me  in  the 
manner  you  do.  I  again  state  that  I  am  ready  and  willing  to  settle  the  accounts  in 
accordance  with  that  agreement.  "  James  Ponsford. 

"  G.  A.  Macphail,  Esq." 

In  the  afternoon  of  the  same  day,  viz.  the  6th  of  July,  the  wi'it  was  issued.  No 
interest  was  ever  paid  by  the  defendant,  or  demanded  by  the  plaintiff. 

The  court  was  to  be  at  libertj'  to  reject  any  portion  of  the  case  that  they  might 
think  not  admissible  in  evidence,  and  to  draw  such  inferences  of  fact  as  they  might 
think  proper. 

The  question  for  the  opinion  of  the  court  was,  whether  at  the  time  of  the  issuing 
the  writ  the  money  claimed,  or  any  part  thereof,  had  become  payable  by  the  defen- 
dant to  the  plaintiff",  under  the  facts  above  stated.  If  it  had,  judgment  was  to  be 
entered,  with  costs,  for  the  plaintiff',  for  34!?1.  8s.,  or  such  part  thereof  as  was  then 
payable.  If  it  had  not,  judgment  for  the  defendant  was  to  be  entered  as  on  nolle 
prosequi. 

Lush,  Q.  C.  (with  whom  was  Gray),  for  the  plaintifi'.  The  question  turns  upon 
the  meaning  of  the  plaintiff's  letter  of  the  31st  of  October,  1857,  in  which  the  terms 
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of  payment  proposed  are  as  follows,  "Four  months'  account,  and,  at  the  end  of  four 
months,  a  settlement  shall  be  made,  and  eight  months  longer  will  be  given  on  your 
paying  interest  on  the  amount  at  the  rate  of  5  per  cent.,  and,  if  a  further  three 
months  is  required,  it  will  be  given  on  your  paying  the  current  [332]  rate  of  interest 
on  the  amount," — and  the  defendant's  letter  of  the  14th  of  November,  accepting  these 
terms.  The  obvious  meaning  is,  that  the  defendant  shall  have  a  current  account  of 
four  months,  and,  at  the  expiration  of  that  time,  a  credit  of  eight  months  upon  con- 
dition that  he  pays  5  per  cent,  interest  upon  the  amount  then  settled  and  ascertained  ; 
and  then  a  further  credit  of  three  months,  on  paying  the  current  rate  of  interest. 
[Crowder,  J.  Is  the  defendant  to  pay  the  eight  months'  interest  in  advanced]  It 
is  enough  for  the  argument  to  say  that  the  settlement  of  the  account  at  tiie  end  of 
the  four  months  was  to  be  a  condition  precedent.  [Crowder,  J.  The  parties  could 
hardly  have  contemplated  a  pre-payment  of  the  interest.]  The  words  are  "on  your 
paying,"  which  is  the  same  thing  as  "on  condition  of  your  paying."  At  all  events, 
the  account  must  be  settled  and  assented  to.  [Byles,  J.  When  the  one  party  sends 
an  account,  and  the  other  says  nothing,  is  not  that  a  settlement  of  the  account'?]  It 
is  submitted  that  it  is  not.  The  mere  absence  of  objection  at  the  time  would  not 
estop  the  defendant  from  insisting  that  the  account  was  wrong,  if  the  plaintift"  after- 
wards sued  him  for  the  amount.  It  must  be  such  an  adjustment  as  would  bind  both 
parties.  If  the  construction  contended  for  be  not  the  correct  one,  then  it  would 
follow  that  all  the  interest  is  to  accumulate  until  the  end  of  the  last  period  named. 
There  is  nothing  in  the  language  of  the  letter  to  warrant  that :  and  it  is  most 
improbable  that  the  plaintiff'  contemplated  that  he  was  to  lie  out  of  his  money 
for  fifteen  months  without  receiving  any  interest  in  the  meantime.  It  will  be 
embarking  in  interminable  speculation  and  conjecture,  to  disregard  the  plain  language 
of  the  contract, 

Phipson,  contr^.  The  action  is  prematurely  brought.  [333]  The  contract  must 
be  construed  in  a  reasonable  way,  regard  being  had  to  the  po.sition  of  the  contracting 
parties.  The  expression  "terms  of  payment"  overrides  the  whole.  "On  your 
paying,"  means  no  more  than  "terms  of  paying."  The  plaintiff'  was  to  get  5  per 
cent,  for  eight  months'  credit.  If  the  5  per  cent,  were  to  be  pre-paid,  the  plaintiflf 
would  obtain  more  than  that  rate  of  interest.  The  last  part  of  the  proposal  thi-ows 
some  light  upon  the  former  part, — "If  a  further  three  months  is  required,  it  will  be 
given  on  your  paying  the  current  rate  of  interest  on  the  amount."  That  is,  the 
current  rate  of  interest  during  the  period.  The  payment  of  interest  cannot  be  a 
condition  precedent  there  :  and  the  expression  used  must  lie  lead  in  the  same  sense 
in  both  parts  of  the  agreement.  The  plaintiff"s  letter  to  Maidiow  of  the  12th  of 
October  explains  this.  [Crowder,  J.  We  are  all  of  opinion  that  the  words  "  on  your 
paying  interest"  do  not  make  the  payment  of  interest  a  condition  precedent.] 

Lush,  in  reply.  If  the  ])arties  had  meant  current  rate  of  interest  in  the  sense  of 
average,  they  would  have  said  so. 

CoCKi'.UKN,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the  defendant. 
The  construction  I  put  upon  the  contract  is,  that  the  account  is  to  be  delivered  at 
the  end  of  four  months;  that  the  account  so  delivered  is  to  be  settled,  in  the  shape 
of  an  adjustment,  so  that  both  shall  be  agreed  upon  the  sum  which  is  to  constitute 
the  amount,  and  then  a  credit  of  eight  months  is  to  be  given  "on  the  defendant's 
paying  interest  on  the  auHjuMt  at  the  rate  of  .5  per  cent."  It  is  contended,  on  the 
part  of  the  plaintiff',  that  the  payment  of  tiie  interest  is  a  comlition  precedent  to  the 
defendant's  having  the  eight  montiis'  credit.  It  seems  to  [334]  nic  that  that  is  not 
a  reasonable  construction  ;  but  that  it  Tueans,  l)caring  that  rate  of  interest,  to  be  paid 
in  the  ordinary  way,  principal  and  interest  at  the  same  time.  I'hen,  if  a  further 
credit  of  three  months  is  rc(]uiied,  the  defendant  is  to  have  it  on  paying  the  current 
rate  of  interest, — the  rale  of  interest  usually  paid  during  such  period.  Upon  this 
eonstruclion  of  the  contract,  the  defendant  is  entitled  to  judgment,  the  plaintiff 
having  brought  his  action  too  soon. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant. 
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In  the  Matter  of  John  Thistlethwaite  Allen.    April  18th,  1859. 

[S.  C.  28  L.  J.  C.  P.  256  ;  5  Jur.  N.  S.  1011  ;  7  W.  E.  397.] 

This  court  has  no  general  jurisdiction  to  interfere  with  the  lists  of  voters  for  members 
of  parliament,  in  cases  in  which  no  appeal  lies  under  the  6  &  7  Vict.  c.  1 8. — The 
name  of  a  voter  appeared  in  the  list  of  voters  for  a  borough,  and  also  in  the  list  for 
the  county.  His  qualification  in  respect  of  the  latter  being  objected  to,  and  he  not 
appearing  to  support  his  vote,  the  revising-barrister,  intending  to  strike  his  name 
out  of  the  county  list,  by  mistake  expunged  it  from  the  borough  list : — Held,  that 
this  court  had  no  power  to  give  him  relief,  or  to  make  any  order  under  the  6  &  7 
Vict.  c.  18,  s.  67. 

The  name  of  .John  Thistlethwaite  Allen  appeared  upon  the  list  of  voters  for  the 
county  of  Bedford,  and  also  upon  the  list  for  the  borough  of  Bedford.  Having  been 
.served  with  a  notice  of  oljjection  to  his  (pialification  for  the  county,  he  did  not  appear 
to  pro\e  it,  and  the  revising-barrister  accordingly  proceeded  to  strike  out  his  name  ; 
but,  instead  of  striking  it  out  of  the  county-list,  to  which  the  objection  referred,  he 
by  mistake  struck  it  out  of  the  list  of  borough  voters.  Upon  an  affidavit  disclosing 
these  facts. 

Couch  moved  for  a  rule  or  order  to  direct  the  returning-officer  for  the  borough  of 
Bedford  to  restore  Mr.  Allen's  name  to  the  register.  He  referred  to  the  67  th  [335] 
section  of  the  6  &  7  Viet.  c.  18,  which  enacts,  "that,  whenever  by  any  judgment  or 
order  of  the  said  court  [of  Common  Pleas],  any  decision  or  order  of  any  revising- 
bairister  shall  be  reversed  or  altered,  so  as  to  require  any  alteration  or  correction 
of  the  register  of  voters  for  any  count}^  or  for  any  city  or  borough,  notice  of  the 
.said  judgment  or  order  of  the  said  court  shall  be  forthwith  given  by  the  said  court 
to  the  sheriff  or  returning-officer,  as  the  case  may  be,  having  the  custody  of  such 
register,  and  the  said  notice  shall  be  in  writing  under  the  hand  of  one  of  the  masters 
of  the  .said  court,  and  shall  specify  exactly  every  alteration  or  correction  to  be  made 
in  pursuance  of  the  said  judgment  or  order  in  the  said  register ;  and  such  sheriff  or 
returning-officer  respectively  shall,  upoji  the  receipt  of  the  said  notice,  alter  or  correct 
the  said  register  accordingly,  and  shall  sign  his  name  against  every  such  alteration 
or  correction  in  the  said  register,  and  shall  .safely  keep  and  hand  over  to  his  succe.ssor 
every  such  notice  received  by  him  from  the  said  court  as  aforesaid,  together  with 
the  said  register."  [Willes,  J.  That  section  only  applies  where  an  appeal  is  pending 
against  a  decision  of  the  revising-barrister.]  Here,  there  could  be  no  appeal :  this 
application,  therefore,  is  to  the  general  jurisdiction  of  the  court.  [Crowder,  J. 
What  general  jurisdiction  has  this  court  over  the  register  of  voters^]  Unless  the 
court  has  power  to  do  this,  the  voter  is  without  remedy. 

Crowder,  J.  It  is  doul)tless  a  hard  case ;  but  I  do  not  see  how  we  can  relieve 
the  party.  The  jurisdiction  conferred  upon  us  by  the  act  is  a  limited  one.  Beyond 
the  power  given  us  by  the  67th  section,  we  have  no  right  to  interfere  in  any  way 
with  the  lists  of  voters. 

Byles,  J.  I  think  the  House  of  Commons  would  be  [336]  very  much  astonished 
if  we  usurped  such  a  power  as  we  are  here  called  upon  to  exercise. 

Kule  refused. 

The  Wolverhampton  New  Waterworks  Company  v.  H.iwkesford. 

April  28th,  1859. 

[S.  C.  28  L.  J.  C.  P.  242;  5  Jur.  N.  S.  1104;  7  W.  R.  464.  Discussed,  Portal  v. 
Eminent,  1876,  1  C.  P.  D.  215,  664.  Referred  to,  VaUance  v.  Falle,  1884,  53  L.  J. 
Q.  B.  461  ;  13  Q.  B.  D.  109.  Considered,  Abergavenny  Improvement  Commissioners  v. 
Slraker,  1889,  42  Ch.  D.  89.  Referred  to,  .'itcvens'v.  Chown,  [1901]  1  Ch.  903; 
Devmiport  Corporation  v.  Toxr,  [1902]  2  Ch.  193  ;  [1903]  1  Ch.  759  ;  Attorney-General 
V.  Ashbourne  Recreation  Ground,  [1903]  1  Ch.  106.  For  subsequent  proceedings  see 
7  C.  B.  N.  S.  795 ;  11  C.  B.  N.  S.  456.] 

The  21st  and  subsequent  sections  of  the  Companies  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  16),  do  not  authorize  an  action  against  a  "subscriber  to  the  under- 
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taking"  for  calls. — Whether  a  party  may  be  a  "shareholder,"  without  being  on 
the  register, — quiere  ? — A  count  alleged  that  the  defendant  subscribed  a  certain 
sum  to  the  undertaking,  and  that  certain  portio?)s  thereof  were  called  for,  and 
places  and  times  appointed  for  the  payment  thereof,  and  that  the  defendant  had 
due  notice  of  the  premises,  and  that  the  plaintifl's  (the  company)  did  all  things 
iiecessaiy  to  entitle  them  to  have  the  calls  paid,  but  that  the  defendant  made 
default : — Held,  that  the  count  disclosed  no  cause  of  action, — inasmuch  as  it  did 
not  shew  that  the  defendant  was  a  "shareholder"  within  the  act. 

This  was  an  action  against  the  defendant,  a  subscriber  to  the  AVolverhampton 
New  Waterworks  Company,  for  calls.  The  second  count  of  the  declaration  stated, 
that  the  defendant  subscribed  60001.  towards  the  undertaking  and  works  which  were 
by  the  Wolverhampton  New  Waterworks  Act,  1855  (18  &  19  Vict.  c.  cli.)  authorized 
to  be  executed,  and  divers  portions  thereof,  amounting  to  45001.,  were  called  for  by 
the  plaintiffs,  being  the  company  constituted  by  the  said  act,  and  the  plaintifi's 
appointed  certain  places  and  times  for  the  payment  thereof  respectiv.  ly,  and  the 
defendant  had  due  notice  of  the  premises,  and  the  said  times  elapsed,  and  the  plaintitl's 
did  all  things  necessary  to  entitle  them  to  have  the  said  sums,  amounting  to  15001., 
paid  to  them  by  the  defendant ;  yet  the  defendant  made  default  in  paying  the  same, 
contrary  to  the  said  act,  and  the  same  are  still  in  arrear  and  unpaid  and  due  from 
the  defendant  to  the  plaintiff's. 

The  defendant  pleaded,  si.xthly,  to  the  second  count,  on  equitable  grounds,  that 
divers  other  persons  subscribed  large  sums  uf  monc}'  respectively  towards  the  said 
undertaking  thei-ein  mentioned,  which,  at  the  times  of  the  making  of  the  .said  alleged 
calls  in  the  [337]  second  count  mentioned,  remained  and  still  were  wholly  unpaid, 
and  that  the  plaintiffs  did  not,  nor  did  any  other  persons,  at  any  time  call  for  the 
payment  by  the  said  other  subscribers,  or  any  of  them,  equally  with  the  defendant, 
of  the  said  sums  subscribed  by  them  respectively,  or  any  part  thereof. 

He  also  demurred  to  the  second  count ;  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  the  second  count  shews  no  contract  under  seal,  and  no  under- 
taking by  the  defendant  to  pay  the  moneys  called  for,  nor  any  liability  on  the  defen- 
dant to  pay  the  same."     Joinder. 

The  eighth  plea,  to  the  second  count,  stated  that  the  subscription  in  that  count 
mentioned  was  and  is  the  execution  by  the  defendant  of  a  certain  indenture  made  and 
executed,  before  the  passing  of  the  said  act,  by  and  between  the  defendant  and  the 
other  persons  therein  and  hereinafter  mentioned,  of  the  one  part,  and  Thomas  Spencer 
and  (jeorge  Lees  Underbill,  both  respectively  hereinafter  mentioned,  of  the  other 
part,  and  which  said  indenture  was  signed,  scaled,  and  delivered  by  the  parties  thoi'eto 
respectively,  and  was  and  is  to  the  tenor  following,  that  is  to  say,  "  Subsci-iption 
contract  This  indenture,  made  the  20th  of  December,  1H54,  between  the  sevei'al 
persons  whose  names  and  seals  ai'e  respectively  subsci'ibed  and  affixed  to  the  schedule 
hereunto  annexed,  lioing  subscribei's  to  the  undertaking  hereinafter  mentioned,  of  the 
first  part,  and  Thomas  Spencei',  of,  i^c,  and  Oeorge  Lees  L'nderliill,  of,  &c.,  trustees 
for  the  purpose  of  enfoTcing  and  giving  effect  to  the  covenants  hcreinaftei'  contained, 
of  the  second  part,  Witnesseth  that  each  of  the  said  several  parlies  hereto  of  the  first 
part  dotli  hereby  for  himself  and  herself,  his  and  her  heirs,  executois,  and  adminis- 
trators, but  to  the  extent  only  of  the  sum  or  amount  of  [338]  sui)scriptions  set  opposite 
his  or  her  name  in  the  said  .schedule,  and  not  further  or  otherwise,  coven.mt,  piomise, 
and  agree,  to  and  with  the  said  Thomas  .S])encer  and  (Jeorge  Lees  Underhill,  their 
executors  and  administrators,  and  doth  hereby  bind  himself  and  herself,  and  his  and 
her  heirs,  executoi.s,  and  administrators,  in  manner  following,  that  is  to  say,  that  each 
of  them  the  said  several  persons  parties  hereto  of  the  tirst  pai-t  hath  subscribed  and 
doth  sub.scribc  the  sum  set  opposite  his  or  her  name  in  the  said  schedule,  to  bo 
recoverable  by  action  at  law,  for  the  ])urp().so  of  enabling  the  com]i;uiy,  to  be  hereafter 
incoiporated  by  act  of  parliament  under  the  name  of  the  W'olvcirhampton  New  Water- 
works Company,  to  supply  with  watei'  the  town  and  parish  of  Wolverhampton,  and 
the  pai'islics  of  Tettcnliall  and  Codsall,  in  the  county  of  Stafford,  and  also  the  parishes 
and  places  following,  that  is  to  say,  Oonington,  All)rigliton,  and  Boiiingale,  oi'  Honing 
hall,  in  the  county  of  Salop,  and  for  tluit  [)urpose  to  take  and  ac(piir('  land  .ind  other 
hereditaments,  and  to  diveit  streams,  brooks,  rivulets,  and  springs,  .uid  to  a|)propriate 
and  impound  the  water  thereof ;  and  also  to  enable  the  said  company  to  make  and 
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maintain  the  works  hereinafter  mentioned,  that  is  to  say,  a  reservoir  situate  in  a 
certain  valley  between  Euckley  Wood  Farm  and  Neachley  Hill,  extending  from  within 
a  short  distance  of  the  road  leading  from  Albrighton  to  Kuckley  to  a  dam  or  embank- 
ment near  to  the  Shrewsbury  and  Birmingham  railway,  in  the  parishes  of  Donington 
and  Tong,  in  the  said  county  of  Salop,  and  also  a  surface  or  supply  reservoir  and 
pumping  station  situate  in  a  certain  place  near  to  the  Holyhead  Road,  to  the  north 
side  thereof,  at  or  near  to  King's  Wood,  in  the  parish  of  Tettenhall  aforesaid,  with  all 
proper  works,  roails,  approaches,  and  conveniences  thereto  respectively  belonging,  and 
from  such  pumping  station  [339]  to  make  and  maintain  an  aqueduct  or  aqueducts 
from  the  said  last-mentioned  leservoir  to  the  centre  of  the  town  of  Wolverhampton, 
with  branches  to  the  said  service  reservoir  and  pumping  station  situate  in  a  certain 
place  in  the  said  parish  of  Tettenhall  aforesaid,  and  belonging  to  the  Woh'erhampton 
Waterworks  Company,  and  to  lay  down  conduct,  main,  and  other  pipes,  with  all 
necessary  and  proper  works  and  conveniences  thereto  respectively  belonging,  such 
works  to  be  constructed  in  the  manner  and  to  the  extent  defined  and  shewn  on  certain 
plans  and  sections  of  the  said  sevei-al  works  which  were  deposited  with  the  clerks  of 
the  peace  of  the  said  counties  of  Salop  and  Stafford  respectively  on  or  before  the  30th 
of  November  last,  with  full  j)ower  and  authority  to  the  direct  irs  of  the  said  company 
from  time  to  time  to  alter  and  vary  the  sites  or  spots  at  which  the  several  intended 
works  before  mentioned  shall  commence  and  terminate,  and  the  lines  and  levels 
thereof ;  and  also  to  fix  and  determine,  and  from  time  to  alter  and  vary,  the  extent 
and  situation  of  the  said  works,  and  to  change  the  name  of  the  proposed  undertaking, 
and  to  substitute  in  lieu  thereof  such  other  name  or  names  as  the  said  directors  shall 
think  proper ;  and  to  enter  into  such  contracts  and  agreements  with  land-owners  and 
others  or  with  any  company  or  companies,  for  any  purposes  whatever  in  any  way 
affecting  or  connected  with  the  said  undertaking ;  and  to  make  application  to  parlia- 
ment for  an  act  or  acts,  and  thereby  to  take  powers  to  execute  all  or  any  of  the  said 
woiks  ;  and  also  to  purchase,  take,  and  hold  the  works  of  the  Wolverhampton  Water- 
works Company,  and  all  reservoirs,  aqueducts,  mains,  pipes,  and  other  works  and 
lands,  and  other  the  property,  estate,  and  effects  of  the  same,  and  all  powers,  rights, 
and  privileges  which  mav  have  been  or  ma}'  be  vested  in  the  [340]  said  company 
under  the  acts  hereinafter  mentioned,  that  is  to  say,  the  Wolverhampton  Waterworks 
Act,  1845  (8  &  9  Vict.  c.  cxxv.),  and  the  Wolverhampton  Waterworks  Amendment 
Act,  18.50  (13  &  14  Vict.  c.  Ixxiv.),  and  for  that  purpose  to  repeal  either  wholly  or  in 
part,  and  to  alter  and  amend  the  said  acts ;  and  also  to  take  powers  to  enable  the 
Wolverhampton  Waterworks  Company  to  sell  and  transfer  to  the  said  intended 
Wolverhampton  New  Waterworks  Company  their  said  works,  lands,  and  other  their 
said  property,  estate,  and  effects,  and  the  rights,  powers,  and  privileges  connected 
with  or  belonging  to  the  same ;  and  also  to  take  powers  to  enable  the  said  intended 
Wolverhampton  New  Waterworks  Company  to  transfer  to  and  vest  in  the  corporation 
of  the  town  of  \\'olverhampton,  or  some  other  board  of  commissioners  to  be  by  the 
said  act  or  acts  appointed,  the  whole  undertaking  of  the  said  company  or  companies, 
and  the  works,  lands,  and  other  the  property  and  estate,  rights,  and  privileges  con- 
nected with  or  belonging  to  the  same,  and  to  abandon  if  they  think  fit,  or  defer  the 
application  to  parliament  in  respect  of,  the  whole  or  any  part  or  parts  of  the  said  pro- 
posed undertaking ;  and  generally  to  do  and  perform  all  such  acts,  deeds,  matters, 
and  things,  as  they  in  their  discretion  shall  deem  necessary  or  desirable  for  the  attiiin- 
ment  of  such  objects,  or  any  of  them  :  And  this  indenture  witnesseth,  that  each  of 
them  the  said  persons  parties  hereto  of  the  first  part  doth  hereby  for  himself  and 
herself,  his  and  her  executors  and  administrators,  further  covenant,  promise,  and 
agree  to  and  with  the  said  Thomas  Spencer  and  George  Lees  Underbill,  their  executors 
and  administrators,  that  he  and  she,  and  his  and  her  heirs,  executors,  and  adminis- 
trators, shall  and  will  well  and  truly  pay  or  cause  to  be  paid  the  full  amount  subscribed 
by  him  or  her,  or  such  part  thereof  as  shall  not  have  [341]  been  paid  Ijy  him  or  her 
at  the  time  of  his  or  her  execution  of  these  presents,  and  at  such  places  and  times  and 
in  such  manner  as  may  be  required  by  any  act  of  parliament  which  may  be  passed  in 
the  next  or  any  subsequent  session  of  parliament  for  the  purposes  aforesaid,  or  as  the 
directors  or  others  authorized  by  such  act  shall  lawfully  direct  or  appoint;  it  being 
the  express  meaning  and  intention  of  each  of  them  the  said  parties  hereto  of  the  first 
part,  that  the  amount  so  subscribed  by  him  or  her  shall  be  recoverable  from  him  or 
her,  his  or  her  heirs,  executors,  and  administrators,  by  the  said  parties  herebj'  of  the 
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second  part,  or  the  survivor  of  them,  his  executors  or  administr.itors,  by  action  at 
law,  in  case  default  should  be  made  in  payment  thereof.     In  witness,"  &c. 


The  Schedule  Referred  To. 


Subscriber's  name  and  surname  at 

Amount  of 

Amount 

full  length. 

subscription. 

paid  up. 

£ 

£ 

John  Williams 

6000 

600 

George  Holyoake . 

6000 

600 

George  Edwardes . 

J3 

6000 

600 

2 

Thomas  Thorneycroft  . 

p3 

a5 

S 

6000 

600 

•*^ 

Charles  Corser 
Henry  Heane 

"rt 

s 

1 

6000 
6000 

ce 

600 
600 

bb 

John  Hawkesfoid 

g 

O 

o 

6000 

S 
CO 

600 

-4J 

Sauuiel  Loveridge 

GO 

0) 

S 

£ 

6000 

600 

o 

^ 

Thomas  Thorneycroft  Kest- 

« 

3 

B 

even  ..... 

6000 

600 

P\ 

Francis  Lyttleton  Holyoake 

Goodricke. 

6000 

600 

Joseph  Griliin  Walker  . 
Fredeiick  Charles  Perry 

6000 

600 

6000 

600 

Charles  Edward  Molineiix    . 

6000 

600 

Henry  Underhill . 

6000 

600 

[342]     Alphabetical  List  of 

Subscribers. 

Name. 

Sume  subscribed. 

Sums  paid  up. 

Corser,  Charles 

Edwardes,  George 

Goodricke,  Sir  Francis  L.  H.,  Bart 

Hawkesford,  John 

Heane,  Henry 

Holyoake,  George 

Kesteven,  Thomas  Thorneycroft 

Loveridge,  Samuel        ....... 

Molineux,  Charles  Edward 

Perry,  Frerlerick  Charles 

Thorneycroft,  Thomas 

Underbill,  Henry 

Walker,  Joseph  Griliin         ...... 

Williams,  John 

Total  amount  of  sub.scription.? 

£ 

6,000 
6,000 
6,000 
fi,000 
6,000 
6,000 
6,000 
6,000 
6,000 
6,000 
6,000 
6,000 
6,000 
6,000 

£84,000 

£ 

600 
600 
600 
600 
600 
600 
600 
600 
600 
600 
600 
600 
600 
600 

Total  amount)  of  sums  paid  u 

p    .         .         . 

£8,400 

Averment  that  the  subscription  in  the  second  count  nuMitioneil  was  and  is  the  sul)- 
scriptioii  aforesaid,  and  not  any  other  or  ditt'eroiit  subscription  ;  and  that  no  places 
or  times  for  the  payment  of  the  amount  suliscrilied  by  tlic  defendant,  as  subscribei', 
by  virtue  of  the  said  indenture,  or  any  part  thereof,  in  satisfaction  of  the  covenant 
thei'ein  contained,  ever  was  appointed  by  the  |)iaintill's,  or  at  .ill. 

The  j)laintifl's  dcnnn'rcd  to  the  sixth  |)lea  ;  the  fj;round  of  deniurrcr  stated  in  the 
mari^in  l)eing,  "that  the  21st  section  of  the  Companies  Clauses  Consolidation  Act, 
l!S4."),  does  not  make  it  imperative  to  call  up  subscriptions  pari  passu,  and  that  the 
plea  shows  no  ground  entitling  the  defendant  to  have  them  all  called  up  pari  passu. 
Joindci-. 

[343]  They  also  demurred  to  the  eighth  plea;  the  ground  of  demurrer  stated  in 
the  margin  Imiiig,  "that  the  eighth  plea  does  not  deny  the  appointment  of  time  and 

C.  P.  XIX.— I  G* 
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place  aJisolutely,  but  merely  that  no  time  or  place  was  appointed  for  pa\'meiit  in  satis- 
faction of  the  covenant ;  and  the  parts  sued  for  of  course  would  not  be  payable  in 
satisfaction  of  the  covenant."     Joinder. 

Mellish  (with  whom  were  Bovill,  Q.  C,  and  Hawkins,  Q.  C),  for  the  plaintitts  (a). 
The  fiist  question  is  as  to  the  validity  of  the  second  count.  By  the  7th  section  of 
[344]  the  Wolverhampton  New  Waterworks  Company's  Act,  IS  et  19  Vict.  c.  cli.,  the 
persons  named  (including  the  now  defendant),  and  all  other  persons  and  corporations 
who  have  already  subscribed  or  who  shall  hereafter  suliscribe  to  the  undertaking  by 
that  act  authorized,  and  their  executors,  administratois,  successors,  and  assigns  respec- 
tively, are  incorporated,  with  the  usual  powers.  By  s.  17  the  qualification  for  a 
director  is  declared  to  be  "the  possession  in  his  own  right  of  one  hundred  shares  at 
least  in  the  undertaking.'  By  s.  19,  the  now  defendant  is  named  as  one  of  the  first 
directors.  The  ■21st  section  of  the  Companies  Clauses  Consolidation  Act,  li^-4.5  (8  &  9 
Vict.  c.  16),  enacts  that '  it  shall  be  lawful  for  the  company  from  time  to  time  to  make 
such  calls  of  money  upon  the  respective  shareholders,  in  respect  of  the  amount  of 
capital  respectively  subscribed  or  owing  by  them,  as  they  shall  think  fit,  provided  that 
twenty-one  days'  notice  at  the  least  be  given  of  each  call,  and  that  no  call  exceed  the 
prescribed  amount,  if  anv,  and  that  successive  calls  be  not  made  at  less  than  the  pre- 
scribed interval,  if  any,  and  that  the  aggregate  amount  of  calls  made  in  any  one  year 
do  not  exceed  the  prescribed  amount,  if  any ;  and  every  shareholder  shall  be  liable  to 
pay  the  amount  of  the  calls  so  made,  in  respect  of  the  shai-es  held  by  him,  to  the 
persons  and  at  the  times  and  places  from  time  to  time  appointed  by  the  company." 
And  the  L'6th  section  provides,  "that,  in  any  action  or  suit  to  be  brought  by  [345] 
the  company  against  any  shareholder  to  recover  any  money  due  for  any  call,  it  shall 
not  lie  necessary  to  set  forth  the  special  matter,  but  it  shall  be  sntficient  for  the 
company  to  declare  that  the  defendant  is  the  holder  of  one  share  or  more  in  the 
company  (stating  the  number  of  shares),  and  is  indebted  to  the  company  in  the  sum  of 
money  to  which  the  calls  in  arieai-  shall  amount,  in  respect  of  one  call  or  more  upon 
one  share  or  more  (stating  the  lumiber  and  amount  of  each  of  such  calls),  whereby  an 
action  hath  accrued  to  the  company  b\-  virtue  of  this  and  the  special  act."  The 
second  count  follows  the  words  of  that  section  ;  and  it  is  difficult  to  see  vehat  objection 
there  can  be  to  it.     [Cockburn,  C.  J.     It  will  be  said  that  subscription  must  be  under 

(a)  The  points  marked  for  argument  on  the  pait  of  the  plaintift's,  were  as  follows  : — 

"The  second  count  is  good,  according  to  the  Companies  Clauses  Act,  S  &  9  Vict, 
c.  16,  s.  lil,  and  s.  L'  (which  explains  the  woid  undertaking),  and  s.  8,  which  shews 
that  a  subscriber,  if  his  name  is  not  on  the  register,  is  not  a  shareholder,  and  according 
to  the  special  act,  18  »V  19  Vict.  c.  cli.,  s.  7,  which  incoi-porates  all  who  had  subscribed 
or  should  subscribe  to  the  undertaking,  it  is  sntficient  to  .say  that  defendant  'sub- 
scribed,' without  saving  how,  and  it  was  so  held  in  The  Great  Xort/iern  liailway  Compani/ 
V.  BMulph,  7  M.  *  W.  243. 

"  The  6th  plea  is  bad,  for,  amongst  other  reasons, — first,  that,  if  equity  would 
restrain,  it  would  not  grant  a  perpetual  injunction,  but  only  restrain  till  the  other 
subscribers  were  called  upon  :  but, — secondly,  that  the  plea  shews  no  obligation  to 
call  on  all  pari  passu,  and  the  21st  section  of  the  Companies  Clauses  Consolidation  Act 
does  not  create  such  an  obligat  on,  and  there  may  be  numberless  eases  imagined  why 
all  should  not  lie  called  upon. 

"The  8th  plea  is  V)ad,  because  the  21st  section,  by  making  the  subscriptions 
payaljle  to  the  company,  gives  the  company  a  right  of  suit,  and  the  plea  must  be 
taken  to  admit,  as  alleged  in  the  second  count,  that  times  and  places  were  appointed 
for  payment,  and  then  to  assert  that  such  times  and  places  were  not  appointed  for 
payment  in  satisfaction  of  the  covenant,  which,  whatever  it  maj'  mean,  is  not  required 
by  the  21st  section.  The  payment  of  the  portions  sued  for,  of  course,  was  not 
appointed  to  be  made  in  satisfaction  of  the  whole  covenant. 

"The  only  substantial  question  is,  whether  the  21st  section  gives  the  company 
a  right  of  suing  subscribers  who  are  not  shareholders.  If  the  form  of  subscription 
gives  a  right  of  action  to  no  one,  and  the  21st  section  does  not  give  a  right  of  action 
to  the  company,  the  enactment  that  the  subscriptions  are  to  be  paid  is  nugatory. 

"It  is  not  necessary  for  the  plaintifi's  to  contend  that  the  trustees  of  such  a 
covenant  as  appears  in  this  case  cannot  sue.  They  only  have  to  contend  that  the 
company  may  sue." 
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seal.]  The  Great  Xorth  of  England  Railway  Company  v.  Bkldalph,  7  M.  &  W.  243,  is 
•I  distinct  authority  to  shew  that  this  is  a  proper  mode  of  declariug  against  a 
subscriber.  Parke,  B.,  there  .sa\'s  :  "  It  has  been  suggested  that  there  is  a  distinction 
between  proprietors  of  shares  and  subscriliers  :  upon  that  part  of  the  case,  however, 
we  give  no  opinion.  The  first  and  second  counts  allege  a  liability  in  the  defendant  as 
a  subscriber :  and  it  is  contended  that  it  ought  to  have  been  alleged  in  those  counts 
that  his  subscription  was  by  deed.  I  think  the  answer  given  to  that  argument  on  the 
part  of  the  plaintiffs  is  a  satisfactory  one.  It  does  not  follow  that  the  parliamentary 
deed  should  contain  the  names  of  all  the  persons  who  subscribed  ;  for,  the  subscription 
is  not  confined  to  the  parties  named  in  the  deed.  But,  assuming  that  the  defendant 
was  of  necessity  a  paity  to  it,  it  is  evident  that  the  company  need  not,  and  indeed 
could  not,  be  made  a  party  to  such  deed  ;  because  it  is  required  to  be  executed  before 
the  e.xistence  of,  and  as  a  preliminary  to  the  formation  of,  the  company.  That 
is  a  conclusive  reason  why  the  company  ought  not  to  sue  upon  the  deed."  L346] 
[Cockburn,  C  J.  A  man  may  be  a  subscriber,  and  yet  may  not  take  shares.]  The 
company  is  entitled  to  register  the  original  subscribers.  [Cockburn,  G.  J.  There 
must  be  a  period  during  which  a  subscriber  is  not  a  shareholder.]  If  that  be  so,  wfiat 
construction  can  be  given  to  the  7th  section  of  the  special  act?  By  force  of  that 
section  the  sul)sciiber  becomes  a  shareholder :  The  London  (rrund  Jandion  Ilailway 
Company  v.  Freeman,  2  M.  &  G.  60G,  638,  2  Scott,  N.  K.  70-5,  7-50,  per  Lord  Deuman,  C.  J. 
In  The  ll-'est  London  liaihray  Company  v.  Bernard,  13  Law  J.,  Q.  B.  68,  a  railway  act 
(6  W.  4,  e.  Ixxix.)  in  addition  to  the  usual  general  clause  giving  a  short  form  of 
declaration  in  an  action  for  calls  against  proprietors  of  shares  for  the  time  being, 
enacted,  by  s.  129,  that  the  parties  who  had  subscribed  or  should  thereafter  subscrilte 
to  the  undertaking,  should  pay  such  sums  as  should  from  time  to  time  be  called  for : 
and  that,  in  case  of  default,  it  should  be  lawful  for  the  company  to  sue  for  and  recover 
the  same  in  any  court  of  law  or  equity.  The  defendant  had  subscribed  the  parlia- 
mentary contract,  but  was  not  rcgistei-ed  as  a  proprieter  in  the  share  register  book  or 
otherwise,  hy  various  r-esolutions  of  the  directors,  calls  were  from  time  to  time  made 
on  the  proprietors  of  the  company  :  and  it  was  held  that  the  defendant  was  liable  to  a 
special  action  against  him  as  a  subscriber,  under  s.  129,  for  such  calls,  there  being  no 
distinction  between  sub.scribers  and  proprietors.  Lord  Denman  there  .sa^'s  :  "  In  the 
case  of  Tlw  London  Grand  Junction  liaihvaij  Company  v.  Freeman,  we  looked  at  all  the 
sections  of  an  act  of  parliament  similar  to  the  present,  with  a  view  to  the  question 
now  raised,  and  we  were  of  opinion  that  'subscribers,'  '  proprietors,' and  '  owners  of 
shares,'  were  words  indiscriminately  used,  and  all  pointing  to  the  same  set  of  persons." 
[\\illes,  J.  The  7  &  8  Vict.  c.  1 10,  s.  3,  shews  what  is  meant  by  "  sub-[347]-scriljcrs," 
viz.  "  persons  who  shall  have  agreed  in  writing  tu  take  or  have  taken  any  shares  in  a 
propo.seii  company,  or  in  a  company  formed,  and  who  sh/ill  not  have  executed  the  deed 
of  settlement,  or  a  deed  referring  thereto."  That  is  ailopted  in  the  Companies  Clauses 
Consolidation  Act,  1845.  But  any  person  who  has  agreed  in  writing  to  take  shares  is 
assumed  by  s.  8  («)  to  b(!  a  person  entitled  to  shares.  If  upon  the  register,  he  may  be 
sued  in  the  way  pointed  out  by  ss.  22-28.  If  not,  he  may  be  sued  in  debt  upon  the 
statute.     This  is  an  action  of  debt  upon  the  statute.] 

Then,  as  to  the  pleas.  The  sixth,  which  is  pleaded  as  an  equitable  pica,  clearly 
discloses  no  equitable  ground  of  defence.  Both  that  pica  and  the  eighth,  are  clearly 
bad  for  tiie  reasons  suggested  in  the  points  for  argument. 

Phi[)Son  (with   whom   was  Milward),  for  the  defendant  (A).     The  leal  (piestion  is. 


(a)  Which  enacts  that  "every  person  who  shall  have  subscribed  the  prescribed 
sum  or  upwards  to  the  capital  of  the  company,  or  shall  otherwise  have  become  entitled 
to  a  shaic  in  the  coni[)anv,  and  whose  name  shall  have  been  entered  on  the  register  of 
shareholders  hereinafter  mentioned,  shall  lie  deemed  a  shareholder  of  the  company." 

(//)  The  points  marked  for  argument  on  the  jjart  of  the  defendant  were  aS' 
follows  : — 

As  to  the  dcnuurer  to  the  second  count, — "That  the  coinit  is  bad  on  tile  follow- 
ing grounds, —  1.  That,  if  it  is  founded  upon  the  snb.scription  contract,  it  is  bad, 
becau.sc  the  plaintitt's  are  not  shewn  to  bo  nor  were  they  parties  to  it,  and  therefore 
cannot  sue  on  it,  -2.  That,  if  it  is  founded  on  the  8  iV  9  Vict.  e.  16,  s.  21,  it  is  bud, 
lirsl,  because  that  section,  reiwl  with  the  context,  is  a  mere  general  statement  of  the 
liability  tf)  calls,  properly  so  called,  and  is  not  meant  to  transfer  to  the  company  a 
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whether  it  is  competent  [348]  to  the  eompnn}'  to  sue  for  calls,  unless  the  persons 
sued  are  put  upon  the  register  and  sued  as  shareholders  in  the  manner  pointed  out  by 
the  8  &  9  Vict.  c.  16.  Assuming  that  the  covenantees  in  the  subscription  contract 
might  sue  the  covenantors,  they  cannot  sue  in  the  name  of  the  company,  who  are  no 
parties  to  that  deed.  The  8th  section  of  the  general  act  defines  who  are  shareholders. 
In  Tlu:  A'curi/  and  Ennuk'dka  Railway  L'ompanij  v.  Edmund^  i  Exch.  118,  126, 
Parke,  B.,  saj's :  "  By  the  8th  section  of  the  general  act,  all  persons  who  have  sub- 
scribed to  the  conipan}',  or  have  otherwise  become  entitled  to  shares  in  it,  are  to  be 
deemed  shareholders,  which  the  interpretation  clause  explains  to  mean,  'shareholders, 
proprietors,  or  members  of  the  company.'  Then,  by  the  yth  section,  the  [349] 
company  are  required  to  enter  in  a  book  to  be  called  '  The  register  of  shareholders ' 
the  names  of  all  persons  entitled  to  shares,  with  the  number  of  shares  to  which  each  is 
entitled,  which  book  is  to  be  authenticated  by  the  seal  of  the  company.  By  the  2Sth 
section,  this  legister  is  made  prima  facie  evidence  of  a  party  therein  named  being  a 
shareholder :  it  is  not,  however,  conclusive  ;  foi',  he  mav  notwithstanding  shew  that 
his  name  has  been  put  there  without  his  consent.  By  the  27th  section,  the  company, 
in  actions  for  calls,  must  prove  that  the  defendant  was  a  shareholder  in  the  undertaking 
iit  the  time  the  call  was  made, — that  is  a  shareholder  in  the  sense  of  the  8th  and  9th 
sections.  The  result  is,  that  there  is  no  register  until  after  it  is  sealed  ;  and  no  person 
who  was  not  an  original  subscriber  can  be  liable  as  a  shareholder,  unless  his  name  is 
on  a  sealed  registei'.  Probal)ly  that  is  required  both  in  the  case  of  an  original 
subscriber  and  a  transferee  of  scrip.  It  is  only  necessary  in  this  case  to  say  that  a 
transferee  is  not  liable  for  calls  until  after  his  name  is  entered  on  a  sealed  register." 
The  question  is,  whether  the  21st  section  enables  the  company  to  sue  in  any  other 
way  than  as  thereinafter  metitioned,  viz.  those  who  are  shareholders  !  In  the  case  of 
Tim  Great  Xoiihem  liailwai/  Company  v.  Bid'lulph,  the  (juestion  arose  upon  a  private 
■act,  which  contained  no  such  clause  as  the  8th  section  of  the  8  i^-  9  Vict.  c.  16  ;  and  by 
the  129th  section  of  that  act  it  was  enacted  "that  the  several  parties  who  have  sub- 
scribed or  who  shall  hereafter  snbsciibe  for  or  towards  the  said  undertaking,  shall  and 
they  ai'C  hereljy  requiied  to  pay  the  sums  of  money  by  them  respectively  subscribed 
for,  or  such  parts  or  proportions  thereof  as  shall  from  time  to  time  be  called  for  by  the 
directors  of  the  said  company  under  and  by  virtue  of  the  powers  of  this  act,  at  such 
times,  and  at  such  [350]  places,  and  to  such  persons,  as  shall  be  directed  by  the  said 
directors  ;  and,  in  case  any  paity  shall  refuse  or  neglect  to  pay  as  aforesaid  the  money 
hy  him  so  subscribed  for,  or  the  part  thereof  so  called  for,  it  shall  be  lawful  for  the 
said  company  to  sue  for  and  recover  the  same,"  itc.  There  is  no  such  provision  as 
that  in  the  Companies  Clauses  Consolidation  Act.  It  is  true  there  is  a  declaratory 
enactment  in  s.  21,  that  "  the  several  persons  who  have  subscribed  any  money  towards 
the  undertaking,  or  their  legal  representatives  respectively,  shall  pay  the  sums  respec- 
tively so  subscribed,  or  such  portions  thereof  as  shall  from  time  to  time  be  called  for 
hy  the  company,  at  such  times  and  places  as  shall  be  appointed  by  the  company  :  "  but 

right  of  action  which,  even  if  existing,  belongs  to  the  persons  with  whom  the  covenants 

in  the  subscription  contract  were  made,  and  not  to  the  plaintitis  ;  and,  secondly, 
because  the  calls  claimed  are  ordinary  calls  upon  the  shareholders,  and  not  any  special 
calls  for  payment  of  the  sum  sukscribed,  and  made  upon  the  subscribers  irrespectively 
of  their  being  shareholders, — 3.  That  the  count  does  not  shew  the  contract  to  be 
under  seal,  or  any  consideration  for  the  defendant's  contract. " 

As  to  the  sixth  plea, — "  That  the  sixth  plea  to  the  second  count  of  the  declaration, 
on  equitable  giounds,  is  good,  on  the  following  grounds, — 1.  That  it  is  the  evident 
intention  of  the  legislature  in  the  Companies  Clauses  Consolidation  Act,  184.5,  that 
those  who  liecame  shareholders  should  all  pay  rateably, — 2.  That  a  court  of  equity 
would  not  allow  the  directors  so  to  proceed  as  partially  to  call  upon  some  shareholders 
to  pay  a  deposit  and  calls,  and  not  call  upon  the  other  shareholders, — 3.  That  a  court 
of  equity  would  take  care  that  all  the  shareholders  should  he  put  upon  an  equal  foot- 
ing with  respect  to  the  liability  to  pay  calls." 

As  to  the  demurrer  to  the  sixth  plea, — "That  the  second  count  of  the  declaration 
is  bad,  on  the  ground  abo\'e  set  forth  in  support  of  the  argument  on  the  demurrer  to 
that  count." 

As  to  the  demurrer  to  the  eighth  plea, — "That  the  plea  is  good  in  substance,  and 
that  the  second  count,  to  which  it  is  pleaded,  is  jjad,  on  the  grounds  above  set  forth." 
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that  liability  is  to  be  enforced  onl}''  in  the  manner  afterwards  pointed  out,  when  they 
have  been  registered  as  shareholders.  The  cases  of  The  JVfst  London  Baihmy  ('ompiwy 
V.  Beiiwrd,  and  Thf  Lowlmi  G-rand  Jundion  Railway  Company  v.  Freeman,  are  open  to 
the  .same  observation.  The  Companies  Clauses  Consolidation  Act  does  not  give  the 
company  power  to  sue  subscribers  :  the  power  to  make  calls  and  to  sue  is  confined  to 
shareholders.  [Cockburn,  C.  J.  Why  is  not  a  subscriber  a  shareholder?  The  being 
registered  does  not  constitute  him  a  shareholdei'.  Byles,  J.  The  3rd  section  of  the 
S  &  9  Vict.  c.  16,  defines  "shareholder"  to  mean  "shareholder,  proprietor,  or  member 
of  the  company."]  The  8th  section  shews  what  that  means, — "Every  person  who 
sliall  have  suliscribed  the  prescribed  sum  or  upwards  to  the  capital  of  the  company,  or 
shall  otherwise  have  become  entitled  to  a  share  in  the  company,  and  whose  name  shall 
have  been  entered  on  the  register  of  shareholders  hereinafter  mentioned,  shall  be 
deemed  a  shareholder  of  the  company."  For  anything  that  appeal's  here,  the  defen- 
dant may  have  sold  his  scrip,  and  the  vendee  may  [351]  now  be  registered  as  the 
owner  of  the  shares  in  respect  of  which  the  defendant  is  being  sued.  [Willes,  J.  It 
does  not  appear  upon  this  I'ecord  that  any  person  h;is  been  substituted  for  the  defen- 
dant upon  the  register.  Until  the  company  have  recognized  some  person  to  whom  he 
has  transferred  his  .scrip,  they  have  a  right  to  hold  the  defendant.  Is  it  neces.sary,  to 
bring  him  within  the  21st  section  of  the  Companies  Clauses  Consolidation  Act,  that 
his  name  should  appear  upon  the  register!]  It  is  submitted  that  it  is.  He  is  to  pay 
moneys  called  for  in  the  manner  thereinafter  mentioned, — that  is,  when  calls  are  duly 
made  upon  shareholders.  The  9th  section  is  important:  it  makes  it  compulsoiy  on 
the  company  to  keep  a  register  of  shareholders.  All  difficulty  would  have  been 
avoided  if  the  plaintiff's  had  declared  in  the  general  form  prescribed  by  the  Seth 
section.  With  regard  to  the  sixth  plea,  that  is  based  upon  the  .assumption  that 
sub.scribers  may  be  sued  as  such  under  the  21st  section  :  but  all  the  sub.scribers  must 
be  called  upon  pari  passu.  In  PreMon  v.  The  Grand  Collier  Dock  Company,  2  Railway 
Cases,  335,  358,  the  Vice-Chancellor  says  :  "  This  court  never  would  allow  the  directors 
of  a  company  so  to  proceed  as  partially  to  call  upon  some  shareholders  to  pay  a 
deposit  and  calls,  and  not  call  on  the  otheis."  [Byles,  J.  Is  this  a  case  for  a 
perpetual  injunction?  The  plea  is,  that  the  plaintiffs  are  suing  prematurely.]  The 
Queen  v.  The  Londoiulerry  and  Coleraine  liailvny  Company,  1 3  (}.  B.  998,  and  The  Queen 
V.  ll^'inrj,  17  Q.  B.  645,  were  also  lefei'red  to. 

Mellish,  in  reply.  In  order  to  make  a  sub.scriber  liable  for  calls,  it  is  not  necessary 
that  he  should  be  on  the  register  of  shareholders  :  and,  if  it  were  so,  it  must  upon 
this  i-ecord  be  assumed  that  the  defendant  was  on  the  register,  for  the  count  contains 
a  genei'al  aver-[352]-ment  that  the  plaintiffs  have  done  all  things  necessary  to  entitle 
them  to  demand  payment  of  the  calls  from  him.  There  is  no  substantial  difference 
between  this  count  and  the  form  given  by  the  statute.  A  call  includes  subscribei'S  as 
well  as  registered  shareholders.  In  the  case  of  The  Newry  and  EnniiikiUen  Railway 
Cmnpany  v.  Edmunds,  2  Exch.  118,  121,  Parke,  B.,  says  :  The  sections  which  empower 
the  company  to  make  calls  contain  no  express  direction- that  the  same  application  shall 
be  made  to  each  individual  for  the  same  portion  of  tlie  sum  originally  subscribed. 
l'rol)al)ly  the  directors  may  be  under  an  ol)ligation  to  do  so,  but  I  am  certainly  of 
opinion  that  it  is  not  a  condition  prcceilent  to  their  right  to  I'ecover  the  amount  of  the 
call.  If  it  were  so  held,  ths  affairs  of  these  companies  would  be  in  the  greatest  con- 
fusion ;  for,  suppose  a  notice  by  accident  mislaid,  the  consetiucnce  would  be,  that 
the  shareholder  foi-  whom  it  was  intended  would  not  be  bound  to  pay  his  call,  and 
those  who  had  already  paid  on  individual  notices,  and  who  might  be  supposed  to  have 
paid  on  the  faith  that  the  call  was  made  on  each  equally,  would  have  a  right  to 
claim  from  the  directors  the  money  they  had  paid,  on  the  gionnd  that  it  was  paid 
under  a  mistake  of  the  facts.  That  coiisttuction  would  be  fraught  with  such  evil 
consequences,  that  I  think  it  impossible  (puttiTig  a  reasonable  interpretation  on 
the  act  of  parliament,)  to  say  that  the  legislature  intended  that  what  they  have 
not  expressly  declared,  but  which  is  only  implied,  should  .imouut  to  a  condition 
precedent." 

CocKliniN,  (;.  .1.  I  am  of  o])iuiiin  th.at  (jui'  judgment  njjon  this  donuu'rcr  uuist 
be  for  the  defendant,  on  the  ground  that  the  second  ct)unt  of  the  declaration  discloses 
no  cause  of  action.  The  liability  upon  which  this  (^ount  is  framed  is  entirely  the 
creature  of  the  sta-[353]-tute  8  &  9  Vict.  r..  Ifi.  Independently  of  the  statutory 
liability,  the  action   must  have  been  brought  by  the  covenantees  in  the  deed,  and 
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could  not  have  been  brought  by  the  company,  between  whom  and  the  defendant  there 
is  no  privity  of  contract.     It  is,  however,  contended  on  the  part  of  the  plaintiflfs  that 
a  liability  is  imposed  upon  the  defendant  by  the  21st  section  of  the  Companies  Clauses 
Consolidation  Act,  taken  in  conjunction  with  the  pro\isions  of  the  special  act.     But 
I  think  the  liabilit.r  does  not  depend  upon  that  section  alone,  but  also  upon  the  subse- 
quent sections  which  form  the  code  which  regulates  the  rights  and  liabilities  of  persons 
who  have  subscribed  to  the  undertaking  or  have  been  placed  in  the  position  of  those 
who  have  so  originally  subscribed.     It  is  true  that  the  21st  section  provides  that  "the 
several  persons  who  have  subscribed  any  money  towards  the  undertaking,  or  their 
legal  representatives,  respectively,  shall  pay  the  sums  i-espectively  so  subscribed,  or 
such  portions  thereof  as  shall  from  time  to  time  be  called  for  Ijy  the  company,  at  such 
times  and  places  as  shall  be  appointed  by  the  conipan_v."     But  that  section  is  only  one 
of  a  series  of  provisions  having  reference  to  the  payment  of  subscriptions:  and,  when 
the  other  sections  are  taken  into  consideiation,  and  especially  the  22nd  and  26th,  it 
appears  to  me  to  be  plain  that  the  persons  called  upon  are  not  liable  as  subscribers 
simply,  but  as  shareholders.     I  think  it  is  quite  unnecessary  for  the  i  urpose  of  the 
piesent  case  to  decide  whethe    or  not  the  parties,  to  be  liable  as  shareholders,  need  be 
upon  the  register  of  shareholders.     That  may  be  open  to  some  doubt.     But,  whether 
01'  not  the  legislature  inteiuled  that  suhscriliers  should  be  deemed  shareholders  within 
the  interpretation  clause,  I  think  they  clearly  intended  that  only  holders  of  shares 
should  be  liable  to  the  statutory  remedies  for  calls.     The  22nd  and  2fith  sections  [354] 
speak  of  shareholders  ;  and  the  latter,  which  gives  the  form  of  declaration,  in  terms 
speaks  of  shareholders  only  :  it  provides,  that,  "  in  any  action  or  suit  to  be  brought 
by  the  company  against  any  shareholder  to  recover  any  money  due  for  any  call,  it 
shall  not  be  necessary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the 
company  to  declare  that  the  defendant  is  the  holder  of  one  share  or  more  in  the 
company  (stating  the  number  of  shares),  and  is  indebted  to  the  company  in  the  sum 
of  money  to  which  the  calls  in  arrear  shall  amount,  in  respect  of  one  call  or  more 
upon  one  share  or  more  (stating  the  number  and  amount  of  each  of  such  calls),  whereliy 
an  action  hath  accrued  by  virtue  of  this  and  the  special  act."     Now,  the  second  count 
here  gives  the  go-by  to  the  question  whether  the  defendant  is  a  holflerof  shares  in  the 
undertaking ;  it  merely  states  that  he  subscribed  a  certain  sum  towards  it.     The  dis- 
tinction between  a  subscriber  and  a  shareholder  is  not  an  imaginary  one,  but  it  is  one 
of  a  real  and  sulistantial  character  ;  because  the  party  who  had  originally  subscribed 
to  the  undertaking  may  have  ceased  to  have  any  interest  therein,  and  may  have  trans- 
ferred it  to  one  who  has  become  liable  in  his  stead  in  respect  of  the  share  subsciibed 
for.     It  is  plain,  therefore,  in  point  of  reason  and  justice,  that  the  21st  section  of  the 
stiitute  was  never  intended  to  be  taken  alone  :  and,  reading  it  in  conjunction  with  the 
sections  which  follow,  it  is  clear  that  the  liability  for  calls  was  meant  to  be  imposed 
upon  the  person  who  is  at  the  time  the  call  is, made  a  holder  of  shares.     I  do  not  think 
it  is  enough  for  the  plaintifl's  to  say  that  this  is  a  matter  which  the  defendant  should 
have  pleaded  by  way  of  answer  to  the  action.     The  plaintiffs  should  have  shewn  the 
defendant's  liability" on  the  face  of  the  declaration.     They  rely  for  this  purpose  upon 
the  statute  ;  and  this,  for  the  reasons  I  have  given,  in  [355]  my  opinion,  fails.     In  the 
view  which  I  take,  it  becomes  unnecessary  to  say  whetlier  or  not  the  sixth  or  eighth 
plea  would  have  been  of  any  avail. 

Crowder,  J.  I  am  of  the  same  opinion.  I  will  merely  add  a  word  as  to  the 
general  averment  whence  Mr.  Mellish  contended  it  must  be  assumed  that  the  defen- 
dant was  a  shareholder.  It  seems  to  me  that  that  would  l)e  giving  far  too  lirge  a  scope 
to  those  general  words.  Besides,  assuming  that  they  might  be  held  sufficient  to  embrace 
the  factof  the  defendant's  having  been  placed  upon  the  registei-  of  shareholders,  I 
apprehend  he  might  have  displaced  himself  therefrom  by  a  transfer  before  the  making 
of  the  calls. 

WiLLES,  J.  I  also  am  of  opinion  that  the  second  count  discloses  no  liability  in 
the  defendant  either  at  common  law  or  by  virtue  of  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16.  In  order  to  establish  a  liability  at 
common  law,  it  was  necessary  to  shew  that  the  subscription-contract  was  entered  into 
with  the  company  who  sue.  The  count  does  not  and  could  not  so  allege.  Then  it  is 
said  that  a  liability  is  created  by  virtue  of  the  21st  section  of  the  8  &  9  Vict.  c.  16. 
In  considering  that  question,  it  must  be  assumed  that  there  is  no  liability  at  common 
law.     Consistently  with  the  statement  in  the  count  that  the  defendant  subscribed  to 
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the  uiidert;iking,  it  must  be  taken  that  the  defendant  entered  into  a  pontiaet  with 
some  other  persons  on  behalf  of  the  company,  or  which  was  to  enure  to  their  benefit 
when  they  should  be  incorpoi'ated  liy  a  special  act  of  parliament.  What  is  there  to 
shew  that  the  defendant  covenanted  with  the  company?  It  is  said  that  that  is  shewn 
by  the  21st  section  of  the  Companies  Glauses  Consolidation  Act.  [356]  Prima  facie, 
and  read  by  itself,  that  section  would  seem  to  make  out  the  proposition  contended  for 
by  the  plaintiffs  ;  and  I  was  at  first  inclined  to  think  that  that  gave  the  plaintitl's  a 
right  to  sue  ;  but,  upon  consideration,  it  appears  to  me  that  the  proposition  cannot  be 
sustained.  There  are  three  classes  of  cases  in  which  a  liability  may  be  estal)lished 
founded  upon  a  statute.  One  is,  where  thei'e  was  a  liability  existing  at  common  law, 
and  that  liability  is  atKi'med  by  a  statute  which  gives  a  special  and  peculiar  form  of 
remedy  diti'erent  from  the  remedy  which  existed  at  common  law  :  there,  unless  the 
statute  contains  words  which  expressly  or  by  necessary  implication  exclude  the  common- 
law  I'emedy,  and  the  party  suing  has  his  election  to  pursue  either  that  or  the  statutory 
remedy.  The  second  class  of  cases  is,  where  the  statute  gives  the  right  to  sue  merely, 
but  pro\ides  no  particular  form  of  remedy  :  there,  the  party  can  only  proceed  by 
action  at  common  law.  But  there  is  a  third  class,  viz.  where  a  liability  not  exnsting 
at  common  law  is  created  by  a  statute  which  at  the  same  time  gives  a  special  and 
particular  remedy  for  enforcing  it^  The  present  case  falls  within  this  latter  class, 
if  any  liability  at  all  exists.  The  remedy  provided  hv  the  statute  must  be  followed, 
and  it  is  not  competent  to  the  party  to  pursue  the  course  applicable  to  cases  of  the 
second  class.  The  foi'm  given  by  the  sfeitute  must  be  adopted  and  adhered  to.  The 
company  arc  bound  to  follow  the  form  of  remedy  provided  by  the  statute  which  gives 
them  the  right  to  sue.  If  the  21st  section  had  stood  alone,  stopping  at  the  words 
"appointed  b}'  the  company,"  as  at  present  advised,  I  think  there  would  have  been 
an  action  of  debt  at  the  suit  of  the  company  iti  I'espect  of  calls  on  the  amount 
subscribed.  It  has  been  obsei'ved  by  Mr.  Phipson  that  there  is  nothing  in  that 
section  to  intimate  that  the  payment  is  to  be  made  to  the  company.  But,  looking 
[357]  to  the  general  scope  of  the  act,  it  is  obvious  that  it  is  intended  that  the  pay- 
ment should  be  to  the  company,  and  not  to  the  parties  with  whom  the  contract  is 
made.  However,  all  difficulty  on  that  score  is  removed  by  the  subsequent  words, 
which  shew  that  the  21st  section  was  intended  to  form  one  of  a  series  of  enactments 
which  at  once  create  the  liability  and  pre.scrilie  the  form  of  remedy  ;  foi',  it  goes  on 
to  provide  as  follows, — "and,  with  lespect  to  the  provisions  herein  or  in  the  special 
act  contained  for  enforcing  the  payment  of  calls,  the  word  'shareholder'  shall  extend 
to  and  include  the  legal  pei'sonal  represeuUitives  of  such  shareholder."  Then  follows 
a  series  of  enactments,  from  s.  22  to  s.  28,  giving  the  company  a  remedy  for  the 
recovery  of  calls  against  shareholders.  Reading  the  21st  section  by  the  aid  of  the 
light  thrown  upon  it  by  the  subsequent  sections,  it  appears  to  me  that  the  lemedy 
was  intended  to  be  enfoi'ced  only  in  the  particular  moile  prescribed,  against  persons 
who  are  shareholders.  And  I  incline  to  think,  that,  under  these  pi'ovisions,  the  share- 
holfier  against  whom  this  remedy  is  given  must  be  one  who.se  name  appears  upon  the 
register  of  shareholders, — though  I  agree  with  my  Ijord  in  thinking  that  it  is  unneces- 
sary to  pronounce  any  positive  opinion  ufxni  that.  It  is  enough  to  say  that  the  par- 
ticular ienu;flv  is  given  against  "shareholders"  only  ;  and  that  a  "subscriber"  is  not 
liable  inidcrthe  statutory  provisions,  unless  he  is  also  a  "shareholder."  It  appears  to 
me  also  that  Mr.  Mellish's  second  argmncnt  is  not  sustainable.  The  second  count 
comtnenccs  with  stating  that  the  defendant  subscrilied  a  certain  sum  towards  the 
undertaking  in  question.  It  then  goes  on  to  .say  that  divers  ])ortions  thereof  were 
called  for  by  the  company,  and  times  and  places  were  appointed  for  the  payment 
thereof,  that  the  defendant  had  notice,  and  that  the  .said  times  elapsed.  It  then 
avers  that  the  plaintiffs  [358]  did  all  things  necessary  to  entitle  them  to  have  the 
money  paid  to  them  l)y  the  defendant,  Init  that  he  made  default.  The  question 
is  whether  the  statement  that  the  jjiaintid's  did  all  things  necessary  to  entitle  them 
to  have  th(!  calls  paid  to  them,  is  sntlicient  to  show  that  the  flefendant  not  only  sub- 
scribed, but  that  he  was  at  the  time  the  calls  were  made  in  the;  (losition  of  a  person 
liable  to  pay  such  calls.  It  seems  to  me  that  it  is  not.  Assuming  that  registration 
as  a  shareholder  w.as  necessary,  and  that  the  company  had  ])laced  the  defendant  upon 
the  register  of  shareholders,  it  is  quite  consistent  with  this  count  that  the  defendant 
may  have  transferred  his  shares  so  as  to  have  ceased  to  be  a  shareholder  before  the 
calls  in  inuwtion  were   made.     It  is   not,  therefore,  a  sufficient  statement    that  the 
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defendant  was  a  shareholder  at  the  time  of  the  making  of  the  calls.  I  cannot  help 
obsevving  that  the  departure  fi-om  the  form  of  declaring  prescribed  by  the  statute  is 
a  circumstance  which  is  not  to  be  left  out  of  consideration.  Upon  the  whole,  the  con- 
clusion at  which  I  arrive,  in  concurrence  with  the  rest  of  the  court,  is,  that  a  "  sub- 
scriber," as  such,  is  not  liable,  and  that  the  second  count  of  this  declaration  does  not 
shew  that  the  defendant  was  more  than  a  subscriber. 

Byles,  J  I  am  entirely  of  the  same  opinion.  It  seems  to  me  that  there  is 
nothing  on  the  face  of  the  second  count  to  shew  that  the  defendant  ever  was  a  share- 
holder in  this  company,  but  only  that  he  was  a  subseiiber  to  the  undertaking.  I 
entirely  agree  with  my  Lord  and  my  two  learned  Brothers  that  qua  subscriber  he  is 
not  a  shareholder,  and  therefore  not  liable  to  be  sued  upon  the  statute  for  calls.  As 
to  the  general  averment,  it  appears  to  me  that  nothing  that  could  have  been  done  by 
the  plaintifis  would  make  the  defendant  liable  if  he  were  not  a  shareholder  ;  and  [359] 
that  averment  seems  to  refer  to  matters  done  after  the  call  and  notice.  As  to 
whether,  to  constitute  a  person  a  shareholder,  it  is  essential  that  his  name  should  be 
upon  the  register  of  shareholders,  it  appears  to  me  to  be  a  matter  open  to  some  doubt, 
and  one  upon  which  I  desire  at  present  to  offer  no  opinion. 

Judgment  for  the  defendant. 

Sir  G.  L.  Glyn,  Bart.  v.  The  Aberdare  Valley  Railway  Company. 

April  29th,  1859. 

[S.  C.  28  L.J.  C  P.  271  ;   5  Jur.  N.  S.  1011  ;   7  W.  R.  443.] 

By  the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  8  &  !)  Vict.  c.  18,  it  is 
provided,  that,  if  the  party  entitled  to  compensation  in  respect  of  any  lands,  or  of 
any  interest  therein,  which  shall  have  been  taken  for  or  injuriously  aflected  by  the 
execution  of  the  works,  and  for  which  the  promoters  of  the  undertaking  shall  not 
have  made  satisfaction,  and  if  the  compensation  claimed  shall  exceed  the  sum  of 
501.,  and  the  part\^  so  entitled  desire  to  have  such  question  of  compensation  settled 
by  a  jury,  he  may  give  the  promoters  notice  of  such  his  desire,  and,  unless  they  be 
willing  to  pay  the  amount  so  claimed,  they  shall  within  twenty-one  days  issue  their 
warrant  to  the  sheriflF  to  summon  a  jury  to  settle  the  same  :  and  s.  54  enacts  that 
either  party  may  have  the  question  of  compensation  tried  by  a  special  juiy,  pro- 
vided that  notice  of  such  desire,  if  coming  from  the  other  party,  be  given  to  the 
promoters  of  the  undertaking  before  they  have  issued  their  warrant: — Held,  that 
the  service  of  a  notice  under  s.  54  is  not  a  waiver  of  a  notice  previously  given  under 
s.  68,  so  as  to  entitle  the  company  to  an  e.xtension  of  the  period  of  twenty-one  days 
for  issuing  their  warrant. 

The  first  count  of  the  declaration  stated  that  the  defendants,  being  a  railway 
company,  mentioned  in  and  incorporated  by  an  act  of  parliament  passed  in  a  session 
of  parliament  holden  in  the  18  &  19  Victoria  (c.  cxx.)  intituled  "An  act  for  making  a 
railway  through  part  of  the  Aberdare  Valley,  in  the  county  of  Glamorgan,  to  join  the 
Vale  of  Neath  railway,"  and  the  plaintiflF  having  an  interest  in  certain  pieces  or  parcels 
of  land  in  the  parish  of  Aberdare,  in  the  county  of  Glamorgan,  containing  by  estima- 
tion 2  a.  .3  r.  29  p.  or  thereabouts,  the  said  pieces  or  parcels  of  land  had  been  taken  by 
the  defendants,  as  and  being  promoters  of  the  undertaking  to  make  the  said  railway, 
for  the  execution  by  them  of  the  works  of  the  said  railway,  [360]  and  the  plaintiff 
was  entitled  to  conipen-sation  for  his  interest  therein  ;  and  the  defendants,  as  such 
promotei's  as  aforesaid,  had  not  made  compensation  to  the  plaintifl'  for  the  said  pieces 
or  parcels  of  land  so  taken  as  aforesaid  under  the  pro\'isions  of  the  said  act  or  of  any 
act  incorporated  therewith  ;  and  the  compensation  claimed  by  the  plaintifl"  for  his 
interest  in  the  said  pieces  or  parcels  of  land  so  taken  by  the  defendants  as  aforesaid 
exceeded  the  sum  of  501. ;  and  the  plaintiff,  being  so  entitled  to  compensation  as  afore- 
said, and  being  desirous  to  have  the  question  of  compensation  settled  by  a  jury,  gave 
notice  in  writing  of  such  his  desire,  to  the  defendants,  as  such  promoters  as  aforesaid, 
stating  in  the  said  notice  the  nature  of  his  interest  in  the  said  pieces  or  parcels  of  land 
so  taken  as  aforesaid,  in  respect  of  which  he  claimed  compensation,  and  the  amount  of 
compensation  so  claimed  by  him  ;  and  the  defendants,  a.s  such  promoters  as  aforesaid, 
were  not  willing  to  pay  the  amount  of  compensation  so  claimed  by  the  plaintiff,  nor 
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did  they  enter  into  a  written  agreement,  nor  did  they  within  twenty-one  days  after 
the  receipt  of  the  said  notice  issue  their  warrant  to  the  sherifi"  of  the  said  county  of 
Glamorgan  to  summon  a  jury  for  settling  the  same  in  manner  provided  by  law  :  Aver- 
ment, that,  by  reason  of  such  default  to  issue  their  warrant  as  aforesaid,  the  defen- 
dants liecame  and  were  liable  to  pay  to  the  plaintiff',  Ijeing  so  entitled  as  aforesaid,  the 
amount  of  compensation  so  claimed  by  him  as  aforesaid,  to  wit,  the  sum  of  9001. ;  and 
that,  although,  before  this  suit,  all  things  had  happened  and  had  been  done,  and 
although  all  times  had  elapsed,  necessary  to  entitle  the  plaintiff  to  recover  the  said 
amount  of  compensation  so  claimed  by  him  of  the  defendants  as  aforesaid  ;  yet,  that 
the  defendants  had  not  paid  the  same,  oi-  any  part  thereof. 

Theie  was  also  a  count  upon  an  account  stated. 

[361]  Second  plea  to  the  first  count,  that  the  said  notice  was,  after  the  giving 
thereof,  varied  and  waived  by  a  further  notice  given  to  the  defendants  by  the  plaintiflF, 
of  his  desire  to  have  the  said  question  of  compensation  settled  by  a  special  jury  ;  and 
that  the  defendants  did,  within  twenty-one  days  after  the  delivery  to  them  of  t;he  said 
secondly-mentioned  notice,  issue  their  warrant  to  the  said  sheriff'  of  the  county  of 
Glamorgan,  according  to  the  e.xigency  thereof. 

Second  replication  to  the  second  plea, — that  the  said  notice  of  the  plaintiff's  desire 
to  have  the  question  of  compensation  settled  by  a  special  jury  was  given  to  the  defen- 
dants before  they  had  issued  their  said  warrant  to  the  said  sheriff'  of  the  county  of 
Glamorgan. 

Demurrer  to  the  second  plea.  The  ground  of  demurrer  stated  in  the  margin  was, 
— "  That  it  is  not  necessary  to  give  notice  of  the  desire  to  have  the  question  of  com- 
pensation settled  by  a  special  jury  at  the  same  time  as  the  notice  of  the  desire  to  have 
it  settled  liy  a  jury,  and  that  the  twenty-one  days  mentioned  in  the  8  &  9  Vict.  c.  18 
run  from  the  receipt  of  the  notice  of  the  desire  to  have  the  question  of  compensation 
settled  by  a  jury."     Joinder. 

The  defendants  joined  issue  on  the  second  replication  to  the  second  plea,  and  also 
demurred  thereto, — the  ground  stated  in  the  margin  being,  "  that  the  said  replication 
shews  no  answer  to  the  second  plea,  which  alleges  a  substituted  notice,  and  a  compli- 
ance thei'ewith  in  due  time."     Joinder. 

Coleridge,  for  the  plaintiff"  The  second  plea,  which  alleges  that  the  notice  given 
under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  1 8,  was 
varied  anil  waived  by  the  notice  subsequently  given  (under  s.  54),  of  the  plaintift''s 
desire  to  have  a  special  juiy,  affords  no  answer  to  the  declara-[362]-tion.  The  68th 
section  of  that  statute  enacts,  that,  "if  any  party  shall  t)e  entitled  to  any  compensa- 
tion in  respect  of  any  lands,  or  of  any  interest  therein,  which  shall  have  been  taken 
for  or  injuriously  affected  by  the  execution  of  the  works,  and  for  which  the  promoters 
of  the  undertaking  shall  not  have  made  satisfaction  under  the  provisions  of  this  or  the 
special  act,  or  any  act  incorporated  therewith,  and  if  the  compensation  claimed  in  such 
case  shall  exceed  the  sum  of  501.,  such  party  may  have  the  same  settled  either  by 
arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think  fit :  and,  if  such  party  desire 
to  have  the  same  settled  by  aibitration,  it  shall  lie  lawful  for  him  to  give  notice  in 
writing  to  the  promoter's  of  the  undertaking  of  such  his  desir-e,  stating  in  sirc'h  notice 
the  nature  of  the  irrter'cst  in  srrch  lands  irr  respect  of  which  he  claims  comperrsation, 
arrd  the  amount  of  the  compensation  so  claimed  ther'cin  ;  and,  unless  the  pronroter's 
of  the  rrrrdertaking  be  willirrg  to  jray  the  arnoirnt  of  compeirsatiori  so  claimed,  and  shall 
eiitei'  into  a  wr'itterr  agreerrrcirt  for-  that  pirrposc  within  twenty  one  days  after-  the 
receipt  of  any  srrch  notice  fi-onr  any  party  so  entitled,  the  same  shall  be  settled  by 
arbitration  in  the  manner  herein  pr-ovided  ;  or-,  if  the  party  so  entitled  as  afor-esaid 
dcsir-<!  to  have  srrch  cprestion  of  com])ensation  settled  by  a  jury,  it  shall  be  lawful  for 
him  to  give  irotice  in  writirrg  of  such  his  desir-e  to  the  promotcr-s  of  the  rrnder-takirrg, 
statirrg  such  particulars  as  aforesaid,  arrd,  irnlcss  the  pr-omoter-s  of  the  undertakirrg  be 
willing  to  pay  the  anroinrt  of  corrrpcnsatioir  so  ehiirned,  and  errter  irrto  a  wr-ittorr  agr'ee- 
ment  for  that  prrrposc,  they  shall,  within  twcrrty-orrc  days  after-  the  receipt  of  such 
iroticc,  issire  their  warrarrt  to  the  sheriff'  to  sirrrrrrron  a  jrrry  for-  settling  the  same  in  the 
nranner-  hcr-eirr  provided,  arrd,  in  dcfairlt  thcn-nf,  they  sh.-iU  be  liable  to  pay  to  the 
party  so  errtitled  as  afor-esaid  the  ammrnt  of  [363]  i-orrrpcrrsatiorr  so  claimed,  arrd  the 
sanre  may  \m  r-ecovcr-ed  by  hirrr,  with  costs,  liy  actiorr  irr  arry  of  the  srrpcrior  courts." 
The  declar-atiorr  shews  that  the  corrrparry  had  rrotice  urrder-  that  sectiorr  of  the  rrature 
of   the   plairrtiff's   irrtercst  arrd   the  amorrrrt  of  compensation  claimed   by  hirrr.     The 
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<an.s\\'er  sought  to  he  set  up  liy  the  plea  is,  that  that  notice  was  varied  and  waived  by 
a  subsequent  notice  of  the  plaiutitl's  desire  to  have  the  question  of  compensation 
settled  by  a  special  jury,  and  that  the  company  issued  their  warrant  within  tvventy- 
one  days  after  the  delivery  to  them  of  the  last-mentioned  notice.  The  clause  which 
provides  for  the  special  jury  is  the  54th,  which  enacts,  that,  "if  either  party  desire 
any  such  question  of  disputed  compensation  as  aforesaid  to  be  tried  before  a  special 
jury,  such  question  shall  be  so  tried,  provided  that  notice  of  such  desire,  if  coming 
from  the  other  party,  be  given  to  the  promoters  of  the  undertaking  before  they  have 
issued  their  warrant  to  the  sheriff;  and  for  that  purpose  the  promoters  of  the  under- 
taking shall  ])}'  their  warrant  to  the  sheriff  require  him  to  nominate  a  special  jury  for 
such  trial ;  and  thereupon  the  sheriff  shall,  as  soon  as  conveniently  may  be  after  the 
receipt  by  him  of  such  warrant,  summon  both  the  parties  to  appear  before  him,  by 
themselves  or  their  attorneys,  at  some  convenient  time  and  place  appointed  by  him, 
for  the  purpose  of  nominating  a  special  jury  (not  being  less  than  five  nor  more  than 
eight  days  from  the  service  of  such  summons) ;  and  at  the  place  and  time  so  appointed 
the  sheriff  shall  proceed  to  nominate  and  strike  a  special  jury  in  the  manner  in  which 
such  juries  shall  be  required  by  the  laws  for  the  time  being  in  force  to  lie  nominated 
or  stiuck  by  the  pioper  officers  of  the  superior  courts,  and  the  sheriff  shall  appoint  a 
day,  not  later  than  the  eighth  day  after  the  striking  of  such  jury,  for  the  parties  or 
their  agents  to  appear  before  him  to  [364]  reduce  the  number  of  such  jury,  and  thereof 
shall  give  four  days'  notice  to  the  parties  ;  and,  on  the  day  so  appointed  the  sheriff 
shall  proceed  to  reduce  the  said  special  jury  to  the  number  of  twenty,  in  the  manner 
used  and  accustomed  by  the  proper  officers  of  the  superior  courts."  The  words  of 
the  68th  section  are  absolute,  and  are  in  no  way  affected  by  the  provision  eont-iiined 
in  s.  .54.  [Willes,  J.  The  68th  section  entitles  the  party  to  have  the  amount  of 
compensation  settled  by  a  jury  ;  and  the  54th  section  entitles  him  to  have  a  special 
jury  ;  but  I  see  nothing  in  the  last-mentioned  section  requiring  the  notice  for  the 
special  jury  to  be  served  twenty-one  days  before  the  company  issue  their  warrant.] 

Karslake,  for  the  defendants.  It  was  competent  to  the  plaintiff  to  waive  his  notice, 
and  he  has  done  so  ;  and  the  company  had  a  further  period  of  twenty-one  days  for 
issuing  their  warrant,  from  the  service  of  the  .second  notice.  If  this  were  not  so,  the 
company  might  be  placed  in  a  position  of  great  difliculty  and  hardship ;  for,  the  land- 
owner might  always  give  a  notice  under  s.  68,  and  then  on  the  20th  day  require  a 
.special  jury,  and  then  the  company  would  be  compelled  to  issue  a  fre.sh  warrant 
instanter.  [Cockburn,  C.  .1.  If  a  special  jury  be  required  at  the  last  moment,  so  that 
the  company  are  unable  to  issue  their  warrant  for  a  special  jury  within  the  period 
limited,  that  might  be  a  very  good  answer  to  a  complaint  made  against  them  on  that 
score.]  The  whole  tenor  of  these  compensation  clauses  shews  that  the  delivery  of  the 
second  notice  must  necessarily  waive  and  supersede  the  first  notice. 

Coleridge,  in  reply.  The  declaration  shews  that  the  land  has  been  taken,  and 
therefore  the  earlier  sections  do  not  apply. 

[365]  Cockburn,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
Construing  the  68th  section  by  the  38th,  39th,  and  54th,  it  seems  to  me  that  the 
company  are  clearly  in  the  wrong.  The  twenty-one  days  are  to  be  computed  from 
the  time  of  the  giving  of  the  first  notice,  under  s.  68.  The  language  of  that  section  is 
plain  and  precise.  It  might  have  l^een  a  very  reasonable  thing  for  the  legislature  to 
have  extended  the  time  for  issuing  the  warrant  in  the  case  of  a  second  notice  being 
given  for  a  special  jury.  But  they  have  not  done  so.  The  54th  s  ction  makes  no 
provision  for  an  extension  of  the  time,  but  merely  says  that  the  question  shall  be  tried 
before  a  special  jury,  "  provided  that  notice  of  such  desire,  if  coming  from  the  other 
party,  be  given  to  the  promoters  of  the  undertaking  before  they  ha\'e  issued  their 
warrant  to  the  sheriff."  Whatever  inconvenience  may  ensue,  we  can  do  no  other  than 
construe  the  words  as  we  hnd  them. 

Crowder,  J.  It  may  be  that  inconvenience  may  in  some  cases  result  from  the 
construction  we  put  upon  the  68th  section.  But  there  is  nothing  in  the  54th  section 
to  authorize  us  to  say  that  the  company  are  entitled  to  the  extension  of  time  here 
claimed.     They  mav  always  a\oid  the  inconvenience  by  issuing  their  wairant  piomptly. 

Willes,  J.  I  am  of  the  same  opinion.  Consistently  with  the  language  of  this 
plea,  the  notice  of  the  plaintiff's  desire  to  have  the  compensation  assessed  by  a  special 
jury  may  have  been  given  in  abundant  time  before  the  expiration  of  twenty-one  days 
after  the  service  of  the  first  notice,  to  enable  the  company  to  issue  their  warrant. 
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Mr.  l\.;irsliiku,  therefore,  was  compellefl  to  rely  upon  the  general  proposition,  th;it  the 
giving  a  notice  for  a  special  jury  after  a  previous  i  otice  of  [366]  assessment  by  a 
common  juiy  has  the  effect  of  extending  the  time  for  the  issuing  of  the  warrant  to 
twenty-one  days  after  service  of  the  second  notice.  But  I  find  nothing  in  the  act 
to  wai-rant  that.  The  68th  section  enacts,  that,  if  the  pai-ty  entitled  to  compensation 
in  respect  of  any  lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or 
injuriously  affected  by  the  execution  of  the  works,  and  for  which  the  promoters  of  the 
undeitaking  shall  not  have  made  satisfaction,  and  if  the  compensation  claimed  shall 
exceed  501.,  and  the  party  so  entitled  desire  to  have  such  question  of  compensation 
settled  by  a  jury,  he  may  give  the  promoters  notice  of  such  his  desire,  and,  unless 
the}^  be  willing  to  pay  the  amount  so  claimed,  they  shall  within  twenty-one  days  issue 
their  warrant  to  the  sheiiff  to  summon  a  jury  to  settle  the  .same  ;  and  the  •5-l:th  section 
enacts  that  either  party  may  have  the  question  of  compensation  tried  by  a  special 
jury,  provided  that  notice  of  such  desire,  if  coming  from  the  other  party,  be  given  to 
the  promoters  of  the  undertaking  before  they  have  issued  their  warrant.  It  may  be, 
— probably  it  i.s, — that  the  notice  under  s.  54  must  be  a  reasonable  notice.  But  that 
is  all  that  can  be  required  for  the  protection  of  the  company  against  any  possible 
inconvenience  that  may  arise.  In  practice,  we  know  that  companies  usually  do  cause 
special  jui'ies  to  be  summoned.  And  they  may  always  protect  themselves  from  the 
inconvenience  which  Mr.  Karslake  has  suggested  as  likely  to  arise,  by  proceeding  with 
rea.sonable  celerity.  There  are  no  words  in  the  54th  section  to  extend  the  period  for 
issuing  the  warrant. 

Byles,  J.  I  am  of  the  same  opinion.  Whatever  inconvenience  may  be  suggested 
to  arise,  the  language  of  the  54th  section  is  free  from  all  ambiguity. 

Judgment  for  the  plaintiff. 


[367]     Weeks  r.  Henry  Goode  and  Another.     April  IGth,  1859. 

A  lien  may  be  waived  by  the  party's  setting  up  a  claim  to  retain  the  chattel  upon  a 
ditierent  ground,  and  making  no  mention  of  the  lien. — In  trover  against  A.  and  B. 
for  a  lease,  the  evidence  of  conversion  was  as  follows  : — .4  demand  having  been 
made  upon  A.,  he  declined  to  give  up  the  lease  until  certain  rent  due  to  B.  was 
])aid  ;  but  he  added  that  it  was  more  H.'s  business  than  his  own,  and,  as  he  was  not 
in,  he  (A.)  would  either  send  the  lease  in  the  course  of  the  day,  or  would  write  the 
plaintiff  a  letter  declining  to  leturn  it.  The  plaintiff,  receiving  neither  lea.se  nor 
letter,  issued  his  writ  on  the  following  monn'ng  :  — Held, — affirming  the  doctrine  of 
Boarilmaii  v.  Sill,  1  Campb.  410,  n., — that  this  amounted  to  an  ab.solute  refusal,  not- 
withstanding the  defendants  had  at  the  time  (though  it  was  not  mentioned)  a  lien 
upon  the  lease  for  a  small  sum  due  to  them  for  business  done  by  them  as  attorneys 
for  the  plaintiff. 

This  was  an  action  of  trover  for  a  lease. 

The  cause  was  tried  before  Crowder,  J.,  at  the  sittings  in  London  after  last  term. 
The  evidence  of  demand  and  refusal  ivas  as  follows ; — The  plaintid'  stated  that  he 
called  upon  the  defendant  Henry  (ioode,  and  demanded  the  lease,  hut  he  declined  to 
gi\e  it  up  until  the  rent  due  to  Phillip  Goode  was  paid  ;  but  he  added  that  it  was 
inoie  i'liiliip  (ioode's  business  than  his  own,  and,  as  he  was  not  in,  he  (Heiny)  would 
either  send  the  lease  in  the  course  of  the  day,  or  would  write  the  plaintiff  a  letter 
declining  to  return  it.  The  plaintiff  received  neither  lease  nor  lettei- ;  and  he  issued 
his  writ  on  the  following  morning. 

For  the  defendants  evidence  was  given  of  a  lien  which  they  had  on  the  lease  for 
business  to  the  extent  of  between  21.  and  .'31.  done  for  the  plaint  ill'  in  a  county -coin-t. 

On  the  part  of  the  plaintiff  it  was  insisted,  that,  as  this  claim  was  never  mentioned 
at  the  time  of  the  refn.sal,  the  alleged  lien  in  respect  of  it  was  waived  :  ;uid  for  this 
the  case  of  Hodi-Jman  v.  ,Sill,  1  Cam])b.  410,  n.,  was  cited.  That  was  trover  for  some 
brandy  which  lay  in  the  defendant's  cellai's,  and  whii'h  when  demanded  he  had  refused 
to  deliver  up,  .saying  it  was  his  own  ])roperty.  At  this  time  ciM'tain  warclionse-rent 
was  due  to  the  defendant  on  account  of  the  brandy,  of  wliich  no  tender  had  been 
made  to  him.     It  was  thereupon  contended  that   the  ilcfendaiil   had  .i  lie i  the 
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brandy  for  the  warehouse-rent,  and  that,  till  [368]  this  was  tendered,  tiover  would 
not  lie.  But  Lord  Ellenboi'ough  considered,  ■'  that,  as  the  brandy  had  been  detained 
on  a  different  giound,  and  as  no  demand  of  warehouse-rent  had  been  made,  the 
defendant  must  be  taken  to  have  waived  his  lien,  if  he  had  one." 

The  learned  judge  thought  the  conduct  of  the  defendant  Henry  Goode  amounted 
to  an  absolute  refusal,  and  he  accordingly  directed  the  jury  to  find  for  the  plaintiff: 
but,  it  having  been  suggested  hy  counsel  that  Boardman  v.  Sill  had  been  overruled  or 
shaken,  he  reserved  him  leave  to  move. 

J.  Brown  now  moved  accordingly.  The  question  is  whether  the  defendants'  lien, 
which  they  undoubtedly  had,  was  waived  by  the  assertion  of  a  right  to  detain  the 
chattel  upon  another  ground.  The  law  was  undoubtedly  so  laid  down  in  Boardman 
v.  Sill,  which  seems  to  have  been  acted  upon  l)y  this  court  in  Dirks  v.  Richard-%  5  Scott, 
N.  R.  .534,  4  M.  &  G.  574,  C'arr.  &  M.  626.  There,  in  detinue  for  a  picture,  it  appeared 
that  it  had  been  entrusted  by  the  plaintifl'  to  one  Bye  for  sale,  that  Bye  deposited  it 
with  the  defendant,  an  auctioneer,  and  that,  when  the  plaintifl"  demanded  it  (without 
tendering  anything  for  warehouse-rent),  the  defendant  refused  to  deliver  it  up  until 
a  debt  of  ISl.  due  to  him  from  Bye  was  discharged  :  and  it  was  held  that  the  repudiation 
of  the  plaintift's  title  precluded  the  defendant  from  afterwards  setting  up  a  lien  on  the 
picture  for  warehouse-rent.  Here,  if  the  plaintiff'  had  waited  for  an  absolute  r-efusal 
before  he  brought  his  action,  probably  this  case  could  not  ha^  e  been  distinguished 
from  Boardman  v.  Sill.  But,  to  waive  an  existing  lien,  there  must  at  least  be  an 
absolute  refusal  upon  a  ground  which  is  inconsistent  with  it.  [Cockburn,  C.  J.  Was 
not  the  answer  of  the  defendant  Henry,  coupled  with  his  subsequent  conduct,  equiva- 
[369]  lent  to  an  absolute  refusal  to  give  up  the  lease?  The  refusal  was  on  the  ground 
of  an  alleged  lien  for  rent,  which  could  not  be  sustained,  no  mention  being  made  of 
the  other  claim.]  In  Trent  v.  Ihmt,  9  E.vch.  14,  20,  Alderson,  B.,  delivering  the 
judgment  of  the  court,  says, — "  It  is  clear  that  the  right  of  a  man  to  do  an  act  with 
regard  to  the  property  of  another,  depends  upon  the  authority  or  right  which  he  really 
has  to  do  the  act,  and  not  upon  that  which  he  says  he  has,"  citing  Crowther  v.  Banvi- 
boltom,  7  T.  R.  6.54.  That  seems  to  be  incon.sistent  with  the  doctrine  of  Boardman  v. 
Sill.  In  Scarfe  v.  Morgan,  4  M.  &  W.  270,  the  plaintiff"  sent  a  mare  to  the  defendant, 
a  farmer,  to  be  covered  by  a  stallion  belonging  to  him.  The  mare  was  taken  to  the 
defendant's  stables,  and  covered  accordingly.  The  charge  for  covering  not  being  paid, 
the  defendant  detained  the  mare.  A  demand  of  her  was  afterwards  made,  but  the 
defendant  refused  to  deliver  her,  claiming  a  lien  not  only  for  the  charge  on  that 
occasion,  but  for  a  general  balance  due  to  him  on  another  account :  and  it  was  held 
that  the  defendant  was  entitled  to  a  specific  lien  on  the  mare  for  the  charge  foi' 
covering  her  ;  and  that  the  claim  made  by  the  defendant  to  retain  the  mare  for  the 
general  balance  was  not  a  waiver  of  his  lien  for  the  charge  on  the  particular  occasion, 
and  did  not  dispense  with  the  necessity  of  a  tender  of  that  sum.  [Willes,  J.  In 
that  case  Parke,  B.,  refeis  in  his  judgment  to  Boardman  v.  Sill.  There  is  a  subse- 
quent case  in  the  Exchequer,  of  ./ones  v.  Tarlefon,  9  Exch  675,  which  seems  to  be 
more  applicable  to  the  present.  There,  in  trover  by  the  owner  of  certain  pigs  against 
a  carrier  who  had  detained  them  under  a  claim  of  lien,  it  was  held  not  to  be  necessary, 
in  order  to  entitle  the  plaintiff  to  recover,  that  he  should  prove  an  actual  tender  of 
the  carriage-money,  if  it  appear  that  he  was  ready  to  pay  it,  but  that  the  defendant 
refused  [370]  to  deliver  the  goods  except  on  payment  of  an  alleged  old  balance,  which 
the  jury  found  not  to  be  really  due.] 

Cockburn,  C.  J.  Scarfe  v.  Morgan,  4  M.  &  W.  270,  was  a  very  different  case 
from  the  present.  It  however  recognizes  the  case  of  Boardman  v.  Sill,  1  Campb.  410, 
n.,  which  is  expressly  applicable  here.  We  therefore  think  the  ruling  of  my  Brother 
Crowder  was  right,  and  therefore  there  will  be  no  rule. 

The  rest  of  the  court  concurring. 

Rule  refused. 


Reynolds  and  Others  v.  Goodwin.    April  15th,  1859. 

An  action  having  been  brought  in  this  court  for  goods  sold  by  the  plaintiffs  in  England, 
and  delivered  to  the  defendant  in  India,  the  court  refused  to  stay  the  proceedings 
under  the  61st  section  of  the  Indian  Insolvent  Debtors  Act,  11  »t  12  Vict.  c.  21, 
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uniler  which  act  the  defendant  had  duly  obtained  his  discharge ;  but  left  him  to 
any  remedy  the  statute  gave  him,  by  plea. 

This  was  an  action  for  goods  sold  and  delivered,  money  paid,  interest,  and  money 
found  due  on  accounts  stated. 

The  defendant  was  a  merchant  in  India,  and  the  goods  in  question  had  been 
ordered  in  England  and  sent  by  Messrs.  Grindley  &  Co.  In  the  year  1854,  the 
defendant  petitioned  for  his  discharge  under  the  11  &  12  Vict.  c.  21,  "  to  consolidate 
and  amend  the  laws  relating  to  Insolvent  Debtors  in  India,"  and  the  debt  in  question 
was  inserted  in  his  schedule,  and  notice  gi\en  to  the  agents  of  Grindley  &  Co.  in 
India,  and  the  defendant  dul3'  obtained  an  order  for  his  discharge. 

Holl,  upon  an  affidavit  of  these  facts,  moved  (after  an  unsuccessful  application  to 
a  judge  at  chambers)  to  stay  the  proceedings.  The  5th  section  of  the  statute  enables 
persons  imprisoned  within  the  respective  limits  [371]  of  the  towns  of  Calcutta,  Madras, 
and  Bombay,  for  any  debt,  damages,  &c.,  to  petition  the  supreme  court  for  relief. 
The  6th  section  requii-es  a  schedule  of  debts,  &c.  to  be  tiled.  The  7th  section  enacts, 
that,  "  upon  the  filing  of  any  such  petition  as  aforesaid,  it  shall  be  lawful  for  the  said 
court,  and  the  said  couit  is  hereby  authorized  and  required,  to  order  that  all  the  real 
and  personal  estate  and  cH'ects  of  such  petitioner,  whether  within  the  territories  within 
the  limits  of  the  charter  of  the  East  India  Company  or  without,  except  the  wearing- 
appaiel,  bedding,  and  other  such  necessaries  of  such  petitioner  and  his  family,  not 
exceeding  in  the  whole  the  value  of  300  Company's  rupees  for  each  petitioner  with 
his  family,  and  all  debts  due  to  him,  and  all  the  future  estate,  right,  title,  interest, 
and  trust  of  the  said  petitioner  in  or  to  any  real  or  personal  estate  or  effects  within 
or  without  the  .said  territories  which  such  petitioner  may  purchase,  or  which  may 
revert,  descend,  be  devised  or  bequeathed,  or  come  to  him,  and  all  debts  growing  due 
to  him  before  the  couit  shall  have  made  its  order  in  the  nature  of  a  certificate  as  here- 
inafter mentioned,  do  vest  in  the  official  assignee  for  the  time  being  of  the  said  court, 
and  that  all  books,  papers,  deeds,  and  writings  in  any  way  relating  to  such  petitioner's 
estate  and  effects  in  his  possession,  or  under  his  custody  or  control,  shall  be  deposited 
with  such  u.ssignee  ;  and  such  order  shall  be  entered  of  lecord  in  the  said  court,  and 
such  notice  thereof  shall  be  published  as  the  said  court  shall  direct ;  and  such  order, 
when  so  made,  shall  by  virtue  of  this  act  relate  back  to  and  t;ike  effect  fi-om  the  filing 
of  the  said  petition,  and  shall  instantly,  and  without  any  convo3'ance  or  assignment, 
vest  all  the  real  and  personal  estate,  effects,  and  debts  as  aforesaid  in  the  said  official 
assignee,  who  shall  have  full  powers  for  the  recovery  thereof,  and  siiall  hold  and  stand 
possessed  of  the  same  for  the  pur-[372]-])Oses  and  in  manner  hereinafter  mentioned  : 
Provided  always,  that,  in  case,  after  the  making  of  any  such  vesting-order,  the  petition 
of  any  such  petitioner  shall  be  dismissed  by  the  said  court,  such  vesting-order  made 
in  pursuance  of  such  petition  shall  from  and  after  such  dismissal  be  null  and  void  to 
all  intents  and  purposes,"  &c.  &c.  The  43rd  section  provides  and  enacts,  "  that,  unless 
it  shall  a|jpear  to  tlie  .satisfaction  of  such  court  that  all  the  property  of  the  insolvent 
is  situate,  and  all  the  ilebtors  and  creditors  resident,  within  the  limits  of  the  charter 
of  the  East  India  Coni])any,  then,  until  the  expiration  of  twelve  calendar  months  fiom 
a  notice  to  be  published  in  the  L/jnlon  (io::elle  of  the  petition  or  adjudication  of  or 
against  any  insolvent  as  hei'einafter  is  mentioned,  the  assignee  or  a.ssignees  shall 
reserve  the  full  amount  of  one  third  part  of  all  the  ])roperty  of  the  said  insoUent  which 
shall  have  been  got  in,  and  shall  make  a  dividend  amongst  the  creditors  of  the  .said 
insolvent,  to  the  amount  of  the  remaining  two  thiid  parts  only,  which  third  part  so 
to  be  reserved  as  aforesaid  shall  in  the  meantime  be  invested  oi'  disposed  of  in  such 
way  as  such  court  shall  oider,  and  shall  not  remain  in  the  hands  of  such  assignee  or 
assignees  ;  and  at  the  expiration  of  the  said  term  of  twelve  calendar  months  it  shall 
be  lawful  for  the  a.ssignce  or  assignees  of  such  insolvent  to  apply  to  such  court  for  a 
retin'ii  of  the  said  thiid  part  so  reserved  as  aforesaid,  in  order  that  the  same  may  be 
so  distiibnted  amongst  the  creditors  as  to  place  them  all  upon  an  e((ual  fooling  ;  and 
upon  such  third  part  so  reser'ved  as  aforesaid  being  i-estored  In  such  assignee  oi' 
as.signeos,  such  assignee  or  assignees  shall  lorthwitli  ])ro('ecd  to  take  an  account  of 
the  debts  of  the  said  insolvent  admitted  and  established  in  the  saiil  court,  and  of  the 
sum  or  sums  which  shall  oi'  may  have  been  paid  by  way  of  dividend  to  any  of  such 
creditors,  and  shall  distiibute  the  fund  then  in  [373]  the  hands  of  such  assignee  or 
assignees,  so  as  to  place  all   the  creditors  of  the  said  insolvent,  whethi'r   Imliau  or 
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British  or  foreign,  upon  a  just  and  equal  footing,  and  so  as  that  every  creditor  whose 
debt  or  claim  shall  be  admitted  or  estal)lished  in  the  said  court  shall  receive  a  rate- 
able and  proportional  part  of  the  assets  of  the  said  insolvent,  according  to  the  amount 
of  his  debt,  without  reference  to  the  time  at  which  such  debt  shall  have  been  claimed." 
Then  the  61st  section  enacts,  "  that,  if  any  such  insolvent,  his  heirs,  executors,  or 
administrators,  shall,  after  such  order  for  discharge  in  the  nature  of  a  certificate  under 
this  act  as  aforesaid,  be  sued  or  arrested  either  on  mesne  or  final  process,  or  execution 
shall  issue  against  his  or  their  property,  for  any  debt,  claim,  or  demand  from  which 
the  said  insolvent  shall  have  been  discharged  by  such  order,  on  his  or  their  applica- 
tion to  any  court  having  power  to  stay  such  proceedings,  or  to  discharge  from  such 
arrest,  or  to  set  aside  such  execution,  and,  upon  proof  to  the  satisfaction  of  such  court 
of  such  order,  and  that  the  debt  or  claim  for  which  such  pioceedings  are  had  is  the 
same  from  which  the  said  insolvent  has  been  discharged  by  such  order  as  aforesaid, 
such  proceedings  shall  be  stayed,  and  he  or  they  shall  be  discharged  from  such  arrest, 
and  such  piocess  of  execution  shall  be  set  aside,  and  all  further  proceedings  in  the 
suit  in  which  such  arrest  or  execution  was  shall  also  be  stayed,  and  the  said  court  shall 
have  power  to  award  costs  to  the  said  insolvent,  or  his  heirs,  executors,  or  adminis- 
trators as  aforesaid,  in  case  the  said  proceedings  shall  appear  to  the  said  court  to  have 
been  taken  after  notice  of  the  said  order,  and  without  any  reasonable  cause  for  impeach- 
ing the  same,  or  to  have  been  otherwise  oppressive  or  vexatious."  [Byles,  J.  Was 
the  debt  here  payable  in  England  ',]  No  doubt  it  was.  [Willes,  J.  You  had  better 
look  at  the  case  of  [374]  Gibbs  v.  Frenumt,  9  Exch.  25,  before  you  admit  th  t.]  The 
59th  section  enacts,  that,  where  the  estate  pays  one  third  of  the  insolvent's  debts,  or 
where  creditors  to  that  amount  consent,  the  court  may  grant  an  order  nisi  for  the 
final  discharge  of  the  insolvent,  appoint  a  time  for  hearing,  and  direct  notices  to  Ije 
given  :  and  then  comes  a  proviso  which  may  give  rise  to  some  difficulty, — "Provided 
always,  that  such  order  shall  not  affect  any  creditor  without  the  limits  of  the  chaiter 
of  the  East  India  Company,  unless  notice  of  the  said  order  nisi  shall  have  been  directed 
to  be  given  in  the  Gazette  in  manner  aforesaid,  and  a  period  of  twelve  calendar  months 
shall  have  elapsed  between  the  date  of  the  said  older  nisi  and  the  date  of  the  said 
order  to  make  the  same  absolute."  The  learned  judge  at  Chambers  thought  that 
proviso  referred  to  creditors  residing  without  the  limits.  [Willes,  .'.  The  S'irA 
section,  which  is  an  analogous  provision,  throws  some  light  upon  that  proviso.  That 
section  says,  "  that,  in  case  any  fiat  in  bankruptcy,  whether  under  the  provisions  of 
this  act  or  otherwise,  shall  be  issued  against  such  insolvent  trader  as  aforesaid,  upon 
which  such  insolvent  shall  be  declared  a  bankiupt  before  such  order  for  discharge  in 
the  nature  of  a  certificate  as  hereinafter  mentioned,  then  and  in  such  case  such  order 
shall  not  operate  as  a  discharge  from  the  debt,  claim,  and  demand  of  any  creditor  who 
shall  not  have  been  resident  within  the  limits  aforesaid  at  any  time  Isetween  the  filing 
of  the  insolvent's  petition  or  the  adjudication,  as  the  case  may  be,  and  the  making  of 
such  order.'"]  It  is  submitted  that  these  plaintift's  were  creditors  in  India,  though 
residing  in  England.  [Byles,  J.  Why  not  put  this  matter  upon  the  recoi'd  !]  It 
would  be  a  needless  expense  to  plead  this,  if  the  court  has  power  to  give  relief  in  the 
summary  way  pointed  out  by  s.  61.  [Byles,  J.  Nobody  doubts  the  power  of  the 
[375]  court:  the  only  question  is,  whether  this  is  a  proper  case  for  the  exercise  of  it.] 

CoCKBURN,  C.  J.  'The  impression  of  the  court  is  decidedly  adverse  to  the  applica- 
tion. We  should  be  very  reluctant  to  adopt  a  course  which  would  preclude  the 
plaintiffs  from  taking  the  opinion  of  a  court  of  error. 

Willes,  J.  The  expense  would  not  be  materially  increased  by  putting  this 
defence  (if  it  is  one)  upon  the  record  ;  for,  the  74th  section  of  the  statute  makes 
certified  copies  of  the  proceedings  evidence  in  all  courts. 

The  rest  of  the  court  concurring, 

Holl  took  nothing. 

Cox  V.  MuNCEY.     April  29th,  1859. 

No  action  will  lie  for  enticing  away  an  apprentice,  unless  there  be  a  valid 
contract  ot  apprenticeship. 

The  first  count  of  the  declaration  stated,  that,  by  deed  dated  the  ISth  of  October, 
1^53,  one  Kimpton  Muncey,  being  then  an  infant  of  the  age  of  sixteen,  or  thereabouts, 
by  and  with  the  consent  of  the  defendant,  his  father,  did  put  himself  apprentice  to 
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ihe  plaiutiti',  tu  learn  his  tradi;  and  business,  to  wit,  the  trade  and  business  of  a  stone 
and  marble  mason  and  letter-cutter,  and  with  him  after  the  manner  of  an  apprentice 
to  serve  from  the  18th  of  October,  1853,  until  the  25th  of  December,  1857,  during 
which  time  the  said  apprentice  was  by  the  terms  of  the  said  deed  faithfidly  to  serve 
the  phuTitifi',  and  not  to  absent  himself  from  the  plaintift's  service  unlawfully  day  or 
night,  Init  in  all  things  as  a  [376]  faithful  apprentice  to  behave  himself  towards  the 
plaintitl'  and  all  his  during  the  said  term ;  and  for  the  true  performance  of  the  said 
deed  hy  the  said  apprentice  on  his  part,  the  defendant  did  I)y  the  said  deed  covenant 
with  the  plaintitt';  and  the  plaintifl'  did  by  the  said  deed  agree  to  give  the  said 
apprentice  Is.  per  week  for  the  Hrst  two  years,  and  2-.  (id.  per  week  for  the  la.st  two 
years  of  the  said  term,  and  that  he  the  plaitititi'  his  said  apprentice  the  art  of  a  stoue 
and  marble  mason  and  stone-cuttei',  which  he  then  used,  by  the  best  means  that  he 
could,  should  teach  and  instruct,  and  cause  to  be  taught  and  instructed,  finding  unto 
his  said  apprentice  sufficient  meat,  drink,  pocket-money  as  aforesaid,  lodging,  and  all 
other  necessaries  during  the  said  term  :  and,  by  the  said  deed,  it  was  agreed,  that, 
for  the  considerations  aforesaid,  the  plaintiff' should  be  paid  the  sum  of  151.  on  the 
said  18th  of  October,  and  a  fuither  sum  of  l-tl.  lOs.  at  Christmas,  1853;  and  the 
plaintitr  hath  in  all  things  performed  the  terms  and  conditions  of  the  said  deed  on  his 
part,  except  so  far  as  he  was  prevented  therefrom  by  the  unlawful  act  and  default  of 
the  said  apprentice  hereinafter  mentioned  :  Breach,  that  the  said  apprentice  did  not 
during  the  said  term  faithfully  serve  the  plaintiff,  but  wrongfully  and  unlawfully 
absented  himself  from  the  plaintiti's  service  for  divers  long  spaces  of  time  dui'ing  the 
said  apprenticeship,  whereby  the  plaintiff' lost  the  benefit,  profit,  and  advantage  which 
he  would  otherwise  have  derived  from  the  service  of  the  said  apprentice  for  a  long 
time,  to  wit,  foi'  two  years. 

The  second  count  stated  that,  in  consideration  that  the  plaintifi"  would,  at  the 
defendant's  request,  take  the  said  Kimpton  Muncey  as  his  apprentice,  to  learn  the 
trade  and  business  in  the  first  count  mentioned,  and  upon  the  tei-ras  and  conditions 
therein  mentioned,  he,  the  defendant,  promised  the  plaintifl'  that  the  said  [377] 
Kimpton  Muncey  should  faithfully  serve  the  plaintifl' during  the  said  term,  and  as  in 
the  .said  first  count  mentioned:  Breach,  that,  although  the  plaintitt' did  thereupon 
accordingly  take  and  receive  the  said  Kiniiilon  iVIuncey  as  such  apprentice  as  afore- 
said, upon  the  terms  as  aforesaid,  and  duly  performed  the  said  contract  on  his  part 
in  all  things  save  and  except  as  far  as  he  was  by  the  default  of  his  said  apprentice 
hereinafter  mentioned  prevented  from  so  doing,  yet  the  said  apprentice  did  not  nor 
would  faithfully  serve  the  plaintifl' as  aforesaid,  but,  during  the  said  apprenticeship, 
for  divers  long  spaces  of  time,  wrongfully  and  unlawfully  absented  himself  from  the 
lilaintilV's  service,  against  the  will  of  the  plaintitt',  wheieby  the  plaintitt'  was  daninitted 
as  in  the  Hrst  count  mentioned. 

The  thiid  count  stated  that  the  said  Kimptun  Muncey  then  being  such  a[)prentice 
to  the  plaintitt'  as  aforesaid,  and  Ijcfore  the  saiil  term  of  apprenticeship  was  expired, 
the  defenflant  well  knowing  the  jiremises,  liut  contriving  and  wrongfully  and  unjustly 
intending  to  injure  the  plaintifl'  in  his  aforesaid  trade  and  business,  and  to  dejjrive 
him  of  the  service  of  the  said  Kimpton  .Muncej'  as  such  appi'cntice  as  aforesaid,  and 
of  the  proHts,  benettts,  and  ad\antages  which  might  and  would  otherwi.se  have  arisen 
from  such  .service,  whilst  the  .said  Kimjiton  Muncey  was  such  apprentice  as  aforesaid, 
to  wit,  on  the  24th  of  December,  185-1,  unlawfully,  wrongfully,  and  unjustly  enticed, 
persuaded,  and  procured  the  said  Kimpton  Muncey  to  depart  fioni  out  such  service 
of  the  plaintifl',  and  to  enter  tiie  service  and  employment  of  the  defendant:  liy  means 
of  which  enticement,  persuasion,  and  procurement,  the  said  Kimpton  Muncey,  whilst 
he  was  such  apprentice  .-is  aforesaid,  wrongfully  and  unjustly  <le[)ai'tcd  from  out  of 
the  .said  service  of  the  plaintitt',  and  entered  into  the  [378]  service  and  employment 
of  the  defendant,  and  had  remained  and  contimied,  and  been  wrongfully  and  wilfully 
harboured,  kept,  and  detained  in  the  ih.'frndant's  said  service  and  employment  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto,  whereliy  the  plaintitt'  h.id,  to  wit,  for 
the  space  of  two  years,  lost  an<l  lieen  dei)rived  of  the  service  of  the  said  Kimpton 
Muncey  in  his  aforesaid  trade  and  business,  and  of  the  pi'otits,  benettts,  and  advan- 
tages which  might  and  would  otherwise  have  arisen  and  accrued  to  him  from  such 
service,  and  had  been  and  was  otherwise  greatly  injured  in  his  afoie.said  trade  and 
business:  averment,  that  all  things  necessary  to  entitle  the  plaintill  to  m.iintain  this 
action  existed  and  had  happened  before  suit.     Claim,  1501. 
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First  plea, — as  to  the  first  count  of  the  declaration, — that  the  alleged  deed  is  not 
the  defendant's  deed,  nor  did  he  the  defendant  covenant  as  alleged. 

Tenth  plea, — as  to  the  second  count, — that  the  said  Kimpton  Muncey  did  not 
become  nor  was  he  an  apprentice  to  the  plaintitf,  nor  bound  to  serve  him  as  such 
apprentice. 

Fifteenth  plea, — as  to  the  second  count, — that  the  full  sum  or  sums  of  money 
received  or  given,  paid,  agreed,  or  contracted  for,  with  or  in  relation  to  the  said 
Kimpton  Muncey  as  such  apprentice  in  the  second  count  mentioned,  was  not  truly 
inserted  or  written  in  words  at  length,  or  at  all,  in  any  indenture  or  other  writing 
which  contained  the  covenants,  articles,  contracts,  or  agreements  relating  to  the 
service  of  the  said  Kimpton  Muncey  as  such  apprentice  as  in  the  second  count 
mentioned,  or  otherwise,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

Nineteenth  plea, — to  the  third  count, — the  same  a.s  the  tifteenth  plea. 

The  plaiutitt'  joined  and  took  issue  upon  all  the  de-[379]-feiidant's  pleas.  He  also 
demurred  to  the  tenth,  tifteenth  and  nineteenth  pleas,  the  grounds  of  demurrer  stated 
in  the  margin  respectively  being  as  follows, — As  to  the  tenth  plea,  "that  it  affords 
no  answer  to  the  second  count,  admitting,  as  such  plea  does,  that  the  plaintiff  received 
Kimpton  Muncey  as  an  apprentice;"  as  to  the  fifteenth  plea,  "that  it  affords  no 
answer  to  the  second  count  admitting,  as  such  plea  does,  that  the  plaintiff  received 
Kimpton  Muncey  as  an  apprentice;"  and,  as  to  the  nineteenth  plea,  "that  it  affords 
no  answer  to  the  third  count,  nothing  in  that  plea  appearing  to  justify  the  admitted 
enticement  by  the  defendant  to  quit  the  plaintiff's  ser\ice,  and  enter  his  own." 
Joinder. 

The  cause  was  tried  befoie  Crowder,  J.,  at  the  sittings  in  London  after  last 
Trinity  Term,  when  it  appeared  that  the  defendant's  son,  Kimpton  Muncey,  had 
been  apprenticed  to  the  plaintiff,  a  stone-mason  in  the  City  Koad,  by  an  indenture 
of  the  16th  of  October,  IJS.53  ;  that  the  consideration-mone\'  or  premium  agreed  to  be 
paid  with  the  apprentice  was  301.,  but  that,  in  order  to  diminish  the  amount  payable 
for  stamp-duty,  it  was  arranged  that  291.  10s.  should  be  inserted  in  the  indenture  as 
the  premium  paid,  and  that  sum  was  accordingly  so  inserted,  but  not  in  words  at 
length.  It  also  appeared  that  the  j'outh  had  served  the  plaintiff  under  the  indenture 
for  a  considerable  time,  and  that  he  had  been  induced  by  the  persuasions  of  the 
defendant  to  quit  his  service. 

On  the  part  of  the  defendant  it  was  insisted,  that,  the  indenture  of  apprenticeship 
being  void  by  force  of  the  statute  8  Ann.  c.  9,  ss.  35,  39  (a),  for  not  truly  and  [380] 

(u)  The  35th  section  enacts,  that  "  the  full  sum  or  sums  of  money  received,  or  iu 
anywise  directly  or  indirectly  given,  paid,  agreed,  or  contracted  for  with  or  in  relation 
to  every  apprentice,  shall  be  truly  inserted  and  written  in  words  at  length  in  some 
indenture  or  other  writing  which  shall  contain  the  covenants,  articles,  contracts,  or 
agreements  relating  to  the  service  of  such  apprentice,  and  shall  bear  date  upon  the 
day  of  the  signing,  sealing,  or  other  execution  of  the  same ;  upon  pain  that  every 
master  or  mistress  to  or  with  whom,  or  to  whose  use,  any  sum  of  money  whatsoever 
shall  be  given,  paid,  secured,  or  contracted  for  or  in  respect  of  such  apprentice  as 
aforesaid  which  shall  not  be  truly  and  fully  so  inserted  and  specified  in  some  such 
indenture  or  other  writing,  shall,  for  every  such  offence,  forfeit  double  the  sum  so 
given,  paid,  secured,  or  contracted  for." 

And  the  39th  section  enacts  "  that  all  such  indentures  or  writings  as  aforesaid 
wherein  shall  not  be  truly  inserted  and  written  the  full  sum  and  sums  of  money 
received,  or  in  anywise  directly  or  indirectly  given,  paid,  secured,  or  contracted  for, 
with  or  in  relation  to  such  apprentice  as  aforesaid,  or  whereupon  the  <luties  payable 
by  this  act  shall  not  be  duly  paid,  or  lawfully  tendered,  or  which  shall  not  be  stamped, 
or  lawfuU}^  tendered  to  be  stamped,  according  to  the  tenor  and  true  meaning  of  this 
act,  within  the  respective  times  herein  for  that  purpose  severally  and  respectively 
limited,  shall  be  void  and  not  available  in  any  court  or  place,  or  to  any  purpose  what- 
soe\'er,  and  the  apprentice  whom  the  same  shall  concern  or  relate  to  shall  in  such 
case  be  utterly  incapable  of  being  free  of  any  city,  town,  corporation,  or-  company, 
and  of  following  or  exercising  the  intended  profession,  trade,  or  employment,  any 
charter,  law,  or  custom  to  the  contrary  notwithstanding." 
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in  words  at  length  setting  forth  the  cousidenvtion  or  premium  paid,  the  plaintiff  was 
not  entitled  to  maintain  this  action. 

On  the  other  hand,  it  was  submitted,  that,  assuming  the  indenture  to  be  void, 
it  was  enough,  to  entitle  the  plaintiff  to  recover,  that  the  party  enticed  away  was  his 
apprentice  de  facto. 

The  learned  judge,  not  being  required  to  leave  anything  to  the  jury,  directed  a 
verdict  for  the  defendant  on  the  first  and  second  counts,  and  for  the  plaintiff  on  the 
third,  for  the  agreed  damages  of  131. 

[381]  Hawkins,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant  on  the  nineteenth  plea  to  the  third  count,  on  the  ground  that  the 
evidence  given  by  the  defendant  at  the  trial  proved  the  plea,  and  that  the  verdict  on 
such  plea  was  against  the  evidence.  He  cited  The  King  v.  The  Inhabitants  of  Baildcm, 
3  B.  &  Ad.  427,  TJie  King  v.  The  Inhabitants  of  AmersJiam,  4  xVd.  &  E.  508,  6  N.  &  M. 
12,  The  King  v.  Low,  3  C.  &  P.  62,  and  the  statute  55  G.  3,  c.  184,  Sched. 
Apprenticeship. 

The  court  directed  that  the  rule  and  the  demurrers  should  come  on  together  for 
argument. 

^^'.  G.  Harrison,  for  tlie  plaintiff  (a).  The  statute  8  Ann.  c.  9  was  recently  under 
discu-ssion  in  this  court  in  the  case  of  IFestlake  v.  Adams,  ante,  vol.  v.,  p.  248.  The 
question  now  turns  entirely  upon  the  third  count  of  the  declaration  and  the  nineteenth 
plea.  If  that  plea  means  that  there  was  no  valid  indenture  of  apprenticeship,  it  is 
an  immaterial  traverse.  [Byles.  J.  Can  there  be  an  apprentice  otherwise  than  by 
indenture  I]  An  apprenticeship  de  facto  is  sufficient  for  the  present  purpose. 
[Cockburn,  C.  J.  The  apprenticeship  being  under  a  void  deed,  can  you  rest  upon 
anything  but  the  deed  ?]  The  youth  was  serving  under  a  [382]  contract  which  the 
law  would  imply.  The  35th  section  merely  enacts  that  the  consideration  shall  be 
truly  set  foith  in  the  writing,  where  the  law  requires  a  writing.  The  defendant  has 
been  guilty  of  an  unjustiliablo  interference  with  the  rights  of  the  plaintiff  with  regard 
to  his  servant.  He  is  a  wrong-doer.  In  Barber  v.  Dennis,  6  Mod  69,  1  Salk.  68,  the 
widow  of  a  waterman,  who,  as  was  said,  by  the  usage  of  Waterman's  Hall,  may  take 
an  apprentice,  had  her  apprentice  taken  from  her,  and  put  on  board  a  Queen's  ship, 
where  he  earned  two  tickets,  which  came  to  the  defendant's  hands,  and  for  which  the 
mistre.ss  brought  trover :  it  was  objected  that  "  the  supposed  apjirentice  here  was  no 
legal  apprentice,  if  the  indentures  be  not  inrolled  pursuant  to  the  act  of  parliament  of 
5  Eliz.  c.  4,  and,  if  he  were  not  a  legal  apprentice,  the  plaintill'  had  no  title.''  But 
Holt,  C.  J.,  said  "  he  would  understand  him  an  apprentice  or  servant  de  facto,'.and  that 
would  suffice  against  them,  being  wiong-doers."  [Gockbui'n,  C.  J.  What  was  the 
state  of  the  statute-law  at  that  time  ?]  The  statute  of  Elizabeth  re(iuired  an  apprentice- 
ship by  deed,  in  order  to  qualify  the  party  to  exercise  a  trade,  lint  that  statute  was 
repealed  by  the  54  G.  3,  c.  96.  In  order  to  entitle  the  plaintiff  to  maintain  this  action, 
it  is  not  necessary  that  the  contract  should  be  an  ab.solutely  valitl  and  binding  contract, 
as  in  cases  of  the  seduction  of  a  daughter  or  servant.  The  .'59th  section  of  the  8  Aim. 
e.  9,  only  shews  that  the  legal  relation  of  master  and  apprentice  was  not  created  here. 
[Cockburn,  C.  J.  It  is  of  the  violation  of  tiiat  relation  that  you  comjilain.!  In  Keane 
V.  lUiycull,  2  H.  Bl.  J  25,  an  infant  slave  in  the  West  Indies  executed  an  indenture  by 
which  he  covenanted  to  serve  B.  for  a  certain  term  of  yeais  as  his  servant,  and  B. 
covenanted  to  do  certain  things  on  his  part :  B.  then  came  to  England  with  the  slave. 
In  an  action  against  A.  who  had  se-[383]-ducefl  him  from  the  service  of  B.,  A.  was 
not  pei'mitted  to  allege  that  the  contract  was  void,  as  being  made  by  an  infant  and  a 
slave,  and  therefore  that  the  declaration,  which  sUited  him  to  be  retained  as  a  servant 

(«)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 
"  That  it  is  immaterial  to  the  validity  of  the  defendant's  conti'act  whethei'  there  was 
a  binding  contract  of  a])prenticeship  or  not,  and  that  therefore  no  good  excuse  is 
offered  l>y  him  for  the  alleged  breach  of  his  contract,  noi-  any  juslilicalion  atl'orded 
for  the  grievances  conipl.iined  of  in  the  List  count  of  the  decl.ir.Uion  :  Tiiat  the  ])lea8 
demurrefl  to  are  founded  upon  the  assum])tion  that  the  defendant's  liability  is  ih'pcndant 
upon  the  validity  of  such  contiact  of  appi-cnticeship,  and  are  therefore  bail  :  And  that 
a  sufficient  considei-ation  for  the  defendant's  contract  arose  out  of  the  ])laiiitill"s  taking 
the  a|)i)rcnti(e  at  the  defendant's  instance  upon  the  alleged  terms  and  conditions." 
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for  a  term  of  years,  was  uot  proved  ;  for,  the  court  held  that  the  effect  of  such  a 
contract  might  be  the  manumission  of  the  slave,  and  consequently  that  it  was  for  his 
own  benefit,  and,  being  for  his  own  benefit,  that  it  was  at  most  only  voidable  by  the 
infant  himself.  [Cockburn,  C.  J.  There,  the  slave  was  considered  as  the  seivant  of 
the  plaintiff;  and  the  action  was  for  enticing  him  from  his  service.  But  here  the 
plaintiff  brings  his  action  on  the  footing  of  the  youth  being  an  apprentice.]  There  is 
an  apprenticeship  of  some  sort.  [Cockburn,  C.  J.  An  apprentice  contracts  to  serve 
and  the  master  to  teach  :  we  cannot  confound  that  with  a  mere  contract  to  serve.] 
In  the  argument  in  ICesterdell  v.  Laic,  7  T.  R.  306,  310,  it  is  said:  "The  statute 
5  Eliz.  c.  4  requires  the  apprentice  to  be  bound  for  seven  years,  saying  that  all  other 
indentures  '  are  void  to  all  intents  and  purposes ; '  and  yet  it  has  been  holden  in  cases 
of  settlement-law, — He.r  v.  St.  Nicholas,  Ipswich,  Burr.  S.  G.  91, — and  in  actions  for 
enticing  away  an  apprentice, — Parker  v.  Smith,  C.  B.  178-5, — that  an  indenture  for  a 
shorter  period  is  not  absolutely  void,  but  only  voidable,  and  that  at  the  election  of 
the  parties  themselves,  for  that  third  parties  cannot  set  up  the  objection."  [Willes,  J. 
Keane  v.  Boi/cott  was  cited  in  Si/kes  v.  Dixon,  9  Ad.  &  E.  693,  1  P.  Aj  D.  463,  and  Lord 
Denman  said  :  "It  was  argued,  on  the  authority  of  Keane  v.  Boijcott,  that  the  objec- 
tion "  (that  the  agreement  was  invalid  under  the  22  Car.  2,  c.  3,  s.  4,  for  want  of 
mutuality)  "  was  not  one  which  a  third  person  could  take  ;  and  that  might  be  so  where 
the  servant  was  de  facto  continuing  in  the  service  ;  but  not  here,  where  he  had  quitted 
his  master,  and  taken  his  chance  [384]  in  hiring  himself  to  the  defendant."  All  that 
the  statute  of  Anne  means  is,  that,  if  3'ou  defraud  the  revenue  in  the  stamp,  yon  shall 
have  no  power  over  your  apprentice,  and,  possibly  also,  that  he  shall  derive  no  benefit 
from  the  contract:  but  that  is  all.  Shepherd  v.  Hall,  3  Campb.  160,  is  a  case  almost 
in  point.  There  it  was  ruled  that  an  indenture  of  apprenticeship  is  not  void  by  the 
8  Anne,  c.  9,  although  it  was  originally  agreed  between  the  master  and  apprentice's 
father  that  a  premium  of  201.  should  be  paid,  and  the  master  afterwards,  to  reduce 
the  amount  of  the  duty,  agrees  to  take  191.  19s.  6d.,  which  is  the  sum  inserted  in  the 
indenture,  and  actually  paid.  Lord  Ellenborough  says  :  "  The  sum  agreed  upon  must 
mean  the  sum  finally  agreed  upon,  which  in  this  instance  was  191.  19s.  6d.  ;  and,  the 
duty  being  paid  upon  that  sum,  the  indenture  is  valid,  and  the  plaintiff  has  a  full 
consideration  for  the  premium."  So,  here,  the  sum  inserted  was  291.  10s.  ;  and  that 
was  the  sum  actually  paid.  [Cockburn,  C.  J.  The  sum  agieed  for  was  301.  ;  and  it 
was  paid  thus, — 291.  10s.  as  the  consideration  for  taking  the  apprentice,  and  10s. 
towards  the  purchase  of  the  stamp.  But  it  was  incumbent  on  the  master  to  find  the 
whole  stamp.]  Li  King  v.  Loic,  3  C.  &  P.  620,  it  was  held  that  the  statute  of  Ainie 
does  not  apply  to  cases  where  the  sum  actually  paid  is  inserted  in  the  indenture, 
though  it  is  a  less  sum  than  that  which  was  originally  agreed  for,  and  the  reduction 
was  made  to  diminish  the  amount  of  stamp-duty. 

Garth,  contrii  (a),  was  stopped  by  the  court. 

[385]  CocKUURN,  C.  J.  We  all  are  strongly  of  opinion  that  the  count  for  enticing 
away  the  apprentice  cannot  be  sustained.  The  language  of  the  statute  8  Ann.  c.  9  is 
clear  and  peremptory.  There  is  no  valid  contract  of  apprenticeship.  But  we  incline 
to  think,  that,  if  the  action  had  been  brought  on  the  footing  of  the  youth  being  the 
servant  of  the  plaintiff,  the  defendant  would  have  been  liable,  there  being  evidence  of 
enticement.  We  ai'e,  therefore,  much  disposed  to  allow  the  declaration  to  be  amended, 
and  to  send  the  cause  down  again,  unless  the  parties  will  agree  to  a  stet  processus, 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  : — "  That 
the  tenth  plea  was  good, — first,  because  the  fact  of  Kimpton  Muncc}'  becoming  the 
plaintiff's  apprentice  was  a  condition  precedent  to  the  defendant's  liability  as  stated 
in  the  second  count, — secondly,  because  the  tenth  plea  amounts  in  substance  to  a 
denial  of  the  contract,  and  of  the  fulfilment  of  the  conditions  of  that  contract  as 
alleged  in  the  second  count:  And  that  the  fifteenth  and  nineteenth  pleas  are  good, — 
first,  because  they  shew,  that,  under  the  provisions  of  the  statute  8  Anne,  c.  9,  the 
contracts  upon  which  the  second  and  third  counts  are  respectively  founded  are  void 
and  illegal, — secondly,  because  the  existence  and  validity  of  a  contract  or  relation  of 
apprenticeship  is  indispensable  to  the  plaintiff's  right  of  action  upon  either  the  second 
or  third  count ;  and  the  fifteenth  and  nineteenth  pleas  shew  that  no  such  contract  or 
relation  existed  as  alleged  in  those  counts." 
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which  would  be  very  desirable,  seeing  that  there  could  not  be  a  new  trial  without 
payment  of  costs. 

A  stet  processu.s  was  ultimately  agreed  to. 


[386]     HowTJiN.s  V.  Bennet.     April  28th,  1859. 

A  verdict  and  judgment  having  been  taken  for  the  plaintiff,  subject  to  a  special  case, 

to  be  settled  by  a  bai'ri,ster,  and  the  referee  having  settled  it,  the  defendant  obtained 
a  rule  to  set  aside  the  judgment,  on  the  ground  that  the  plaiiitift"  had  neglected  to 
take  the  necessary  steps  to  set  tlie  case  down  for  argument.  Cause  was  shewn  upon 
an  affida\'it  stating  that  the  delay  had  arisen  partly  from  the  refusal  of  the  defen- 
dant to  pay  a  moiety  of  the  refei'ee's  fees  for  settling  the  special  case,  and  partly 
from  the  fact  of  the  plaintift"'s  attorney  having  been  until  within  two  days  of  the 
application  for  the  rule  engaged  in  negotiations  for  obtaining  a  loan  of  money  on 
mortgage  for  the  defendant,  to  enable  him  to  settle  the  plaintiff's  claim  : — The  court 
discharged  the  rule,  with  costs. 

The  Common  Serjeant,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  judgment  signed  and  entered  up  by  the  plaintiff  in 
this  cause  pursuant  to  a  rule  of  court  should  not  be  set  aside,  the  plaintiff  not  having 
taken  the  necessary  steps  duly  to  set  down  the  special  case  stated  between  the  parties 
for  argument,  in  compliance  with  the  conditions  upon  which  the  judgment  was  allowed 
to  be  so  signed  and  entered  up. 

The  rule  was  obtained  upon  affidavits  which  stated,  in  substance,  that  the  judgment 
had  been  entered  up  pursuant  to  a  rule  whereby  it  was  ordered  that  a  special  case 
should  be  stated  for  the  opinion  of  the  court,  to  be  settled  by  Mr.  Couch  ;  that  the 
parties  duly  attended  before  the  referee  for  the  purpose  of  getting  the  case  settled ; 
and  that  that  gentleman's  clerk,  on  the  19th  of  February,  18-58,  wrote  to  the  plaintiff's 
attorney  informing  him  that  the  special  case  had  been  settled,  and  was  then  ready  to 
be  delivered  ;  but  that,  notwithstanding  this  intimation,  neither  the  plaintiff  nor  his 
attorney  had  taken  up  the  special  case. 

Lush,  Q,.  C,  now  showed  cause.  The  defendant  i.s  not  entitled  to  make  this  rule 
absolute,  inasmuch  as  the  affidavits  upon  which  he  has  obtained  it  suppress  two 
material  facts  which  ought  to  have  been  di,sclosed,  and  which  the  plaintiff's  nffidavits 
now  supply, — first,  that  the  plaintiff's  attorney  had  proposed  that  each  party  should 
pay  a  moiety  of  the  fees  of  the  referee  for  settling  the  case,  bat  that  the  defendant 
declined  to  contribute, — secondly,  that,  down  to  the  22nd  of  Januaiy,  1859,  negotia- 
tions h;id  been  pending  between  the  [387]  defendant  and  the  plaintiff's  attorneys  for 
raising  a  large  sum  upon  mortgage  of  certain  property  of  the  defendant's,  in  orfler  to 
enable  him  to  .satisfy  the  plaintiff's  claim.     The  court  called  on 

The  Common  Seijeant  to  support  his  rule.  It  i.s  the  plaintiff's  duty  to  do  all  that 
is  necessary  to  bring  the  special  case  forwai-d  for  argument,  otherwise  the  defendant 
may  have  the  judgment  standing  against  him  for  ever.  [Cockl)iun,  C.  J.  Have  you 
any  authority  for  saying  that  the  duty  of  forwarding  a  special  case  is  cast  exclusively 
upon  the  plaintiff!  Where  the  ])arties  agree  to  take  a  cause  out  of  the  ordinaiy  course 
of  decision  by  a  jury,  is  not  their  position  altered  in  that  respect?  But,  what  do 
you  say  to  the  other  point?]  The  court  cannot  take  notice  of  the  matters  suggested 
as  to  the  negotiations  for  a  mortgage.  It  is  true  the  plaintiff's  attorneys  have  been 
engaged  in  such  negotiations ;  but  that  was  on  behalf  of  other  clients,  and  not  for 
the  plaintiff. 

CocKiiUKN,  C.  J.  There  is  no  pretence  for  this  application.  The  defendant 
ought,  under  the  circumstances,  to  have  acceded  to  the  plaintiff's  proposal  to  pay 
his  moiety  of  the  referee's  fees  for  .settling  the  ease.  The  rule  must  be  disch.irged, 
with  costs. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 
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[388]    Kearns  v.  the  Cobdwainers'  Company.    The  Cordwainers' 
Company  v.  Kearns.     May  10th,  1859. 

[S.  C.  28  L.  J.  C.  P.  285 ;  5  Jur.  N.  S.  1216.     See  Lipn  v.  Fishmongers'  Company, 
1875-76,  L.  E.  10  Ch.  689;  1  App.'Cas.  667.] 

By  the  53rd  section  of  the  Thames  Conservancy,  1857  (20  &  21  Vict.  c.  cxlvii.),  it  is 
enacted  that  "it  shall  be  lawful  foi-  the  conservators  to  grant  to  the  owner  or 
occupier  of  any  land  fronting  and  immediately  adjoining  the  river  Thames  a  licence 
to  make  any  pier,  jetty,  &c.,  immediately  in  front  of  his  land,  and  into  the  bed  of 
the  said  river,  upon  payment  of  such  fair  and  reasonable  consideration  as  is  by  this 
act  directed,  and  under  and  subject  to  such  other  conditions  and  restrictions  as  the 
conservators  shall  think  fit  to  impose." — And  by  s.  179  it  is  enacted  that  "none  of 
the  powers  by  this  act  conferred,  or  anything  in  this  act  contained,  shall  extend  to 
take  away,  alter,  or  abridge  any  right,  claim,  privilege,  franchise,  exemption,  or 
immunity  to  which  any  owners  or  occupiers  of  any  lands,  tenements,  or  hereditaments 
on  the  banks  of  the  river,  &c.  are  now  by  law  entitled,  nor  to  take  away  or  abridge 
any  legal  right  of  ferry,  but  the  same  shall  remain  and  continue  in  full  force  and 
effect  as  if  this  act  had  never  been  made:'' — Held,  that  it  was  competent  to  the 
conservators  under  this  act  to  grant  to  the  owners  of  a  wharf  a  licence  for  the 
projection  of  a  jetty  or  landing-stage  into  the  bed  of  the  river  in  front  of  their 
premises,  although  such  erection  might  in  some  degree  obstruct  the  enjoyment  by 
the  adjoining  owneis  of  the  free  navigation  of  the  river, — such  right  of  enjoj'ment 
by  them  in  common  with  the  rest  of  the  public,  not  being  a  right  contemplated  by 
the  saving  clause.  } 

By  an  order  of  nisi  prius  made  the  25th  of  June,  1 857,  it  was  ordered  that  a  verdict  ? 

should  be  entered  for  the  plaintiffs  in  these  causes  respectively  for  the  claims  in  the 
declarations,  subject  to  the  award,  ordei-,  arbitrament,  final  end,  and  deteimination  of 
a  barrister,  to  whom  the  causes  and  all  matters  in  dift'erence  between  the  parties  were 
referred,  and  who  was  impowered  to  direct  that  verdicts  should  be  entered  for  the 
plaintiffs  or  the  defendants  respectively,  or  nonsuits,  as  he  .should  think  proper,  and 
also  to  say  what  should  be  done  between  the  parties  on  the  agreement  in  the  plea  lings 
in  these  causes  mentioned, — the  costs  of  the  causes  and  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbiti'ator ;  and,  in  the  event  of  any  application  to 
the  court  on  the  subject  of  the  order,  the  reference,  or  the  award  or  certificate,  the  court 
w;xs  to  be  at  liberty,  if  it  should  think  tit,  to  refer  back  to  the  arbitrator  the  whole  or 
any  part  of  the  matter  of  the  order,  or  the  award  or  certificate,  upon  such  terms  and 
with  such  directions  as  the  court  should  think  proper. 

The  agreement  of  the  12th  of  January,  1855,  above  referred  to,  and  which  was 
made  between  one  James  Josiah  Millard,  as  agent  for  the  Cordwainers'  Company,  of 
the  one  part,  and  the  plaintiff,  John  Kearns,  of  the  [389]  other  part, — after  reciting 
that  certain  premises  situate  and  being  No.  12  Bankside,  South wark,  on  the  east  side 
of  Hoise-shoe  Alley,  were  the  property  of  the  Cordwainers'  Company,  and  that  the 
said  John  Kearns  was  desirous  of  taking  a  lease  thereof  fr'om  the  said  company, — it 
was  agi-eed  that  the  said  .lohn  Kearns  should,  at  his  own  cost,  before  the  25th  of 
December,  1 855,  expend  2501.  in  substantially  repairing  the  premises,  to  the  satis- 
faction of  the  surveyor  of  the  said  company  ;  in  consideration  whereof  the  said  James 
Josiah  Millard,  oti  behalf  of  the  said  company,  agreed  that  the  said  company  should 
(provided  the  commonalty  of  the  said  company  should  consent  thereto)  grant  a  lease 
by  indenture  under  their  common  seal,  of  the  said  premises,  together  with  the  joint 
right,  with  the  other  tenants  of  the  said  company,  to  the  use  of  the  wharf  on  the 
river  Thames  in  front  of  the  said  premises,  for  the  purpose  of  landing  and  shipping 
goods,  with  the  appurtenances,  &c.,  for  the  term  of  twenty-one  years  from  the  25th  of 
December,  1854,  at  the  yearly  rent  of  1001.,  payable  quarterly,  on  the  four  usual 
quarter-days  :  And  it  was  further  agreed  that  application  should  be  made  by  the  said 
company  to  the  corporation  of  the  city  of  London  and  such  othei-  parties  as  the 
corporation  might  direct,  oi'  as  might  be  necessary,  for  a  grant  or  licence  to  erect  a 
permanent  platform  or  landing-place  on  the  river  side  of  the  said  wharf,  at  the  expense 
of  the  said  company,  with  as  little  delay  as  might  be  ;  and  that,  when  and  so  soon  as 
the  same  platform  or  landing-place  should  be  completed  and  tiuished,  the  right  of  user 
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of  the  same,  in  common  with  the  other  tenants  of  the  said  company,  should  be  demised 
by  the  said  company  to  the  said  John  Kearns  for  the  then  residue  of  the  said  term,  at  a 
further  yearly  rent  of  101.,  the  same  platform  or  landins^-placc  to  be  held  in  common  with 
[390]  the  other  tenants  of  the  said  company,  and  subject  to  the  like  terms  and  conditions 
as  those  to  be  inserted  in  the  lease  thereby  agreed  to  be  granted,  so  far  as  the  .same 
relate  to  the  joint  user  bv  the  tenants  of  the  .said  company  of  the  wharf  and  premises 
agreed  to  be  demised. 

The  arbitrator  by  his  award  made  on  the  27th  of  February,  1858, — reciting  the 
order  of  reference, — awarded  as  follows  :  — 

"  I  direct  that  the  verdict  in  the  first  cause  above  mentioned,  viz.  Keni-ns  v.  The 
Cmrhcainers'  Company,  lie  entered  for  the  plaintiff  in  respect  of  the  claims  in  the 
declaration,  for  10001.,  and  that  the  costs  of  the  said  cause,  to  be  taxed,  be  paid  by 
the  defendants ;  and,  as  to  the  second  cause  above-mentioned,  viz.  The  Cffrdwalners' 
Comjiany  v.  Kearns,  I  direct  that  a  verdict  be  entered  for  the  defendant  in  respect  of 
the  claim  in  the  first  count  of  the  declaration,  and  that  a  verdict  be  entered  for  the 
plaintiffs  in  respect  of  the  claim  in  the  second  count  of  the  declaration,  for  5s.  :  And 
further  I  award  and  determine,  as  to  what  is  to  be  done  between  the  parties  on  the 
said  agreement  in  the  pleadings  in  these  causes  mentioned,  in  manner  following,  that 
is  to  say,  I  direct  that  the  Master,  VVardens,  and  Commonalty  of  the  Mystery  of 
Cordwainers  of  the  city  of  London  do  tender  to  the  said  John  Kearns  a  lease  in  the 
terms  and  in  the  words  set  forth  in  a  certain  draft  of  a  lease  marked  A.  by  me,  and 
with  my  name  written  thereon  by  my  own  hand,  and  that  the  said  John  Kearns  do 
execute  the  said  lease  upon  its  being  tendered  to  the  said  John  Kearns  as  herein 
directed  :  And  I  do  further  direct  that  the  Master,  Wardens,  and  Commonalty  of  the 
Mystery  of  Cordwainers  of  the  city  of  London  should  forthwith,  and  as  soon  as  it  can 
be  done,  apply  to  the  proper  authorities  for  a  grant  or  licence  to  erect  a  permanent 
platform  or  landing-stage  on  the  river  .side  of  a  [391]  certain  wharf  opposite  the 
Bankside  premises  occupied  by  the  said  John  Kearns,  being  20  feet  in  width,  excluding 
the  stairs  in  front  of  Horse-shoe  Alley,  and  extending  out  into  the  stream  as  far  as 
Walker's  line,  or  as  near  thereto  as  such  authorities  will  permit  by  their  licence  :  and 
I  further  direct  that  the  said  Master,  Wardens,  and  Commonalty  of  the  Mystery  of 
Coidwainers  of  the  city  of  Lontlon  do  proceed  without  delay  to  erect  such  permanent 
platfoi-m  as  soon  as  the  .said  grant  or  licence  has  been  obtiiined  ;  and  I  direct,  that,  as 
soon  as  the  said  platform  has  been  erected,  the  said  Master,  Wardens,  and  Commonalty 
of  the  Mystery  of  Cordwainers  of  the  city  of  London  do  demise  the  .same  to  the 
said  John  Kearns  on  the  terms  mentioned  in  the  said  agreement :  And  I  direct,  with 
respect  to  the  said  second  action,  that  each  party,  plaintill  and  defendant,  do  bear 
their  own  costs  and  expenses  incurred  by  him  in  I'cspect  of  his  witnesses,  counsel, 
attorney,  or  otherwise,  in  attending  before  me  as  arbitrator  during  this  reference  : 
And  I  do  further  direct  that  the  said  Master,  Wardens,  and  Commonalty  of  the 
Mystery  of  Cordwainers  of  the  city  of  London  do  pay  the  costs  of  this  reference,  and 
of  the  award." 

Montague  Smith,  Q.  C,  on  belialf  of  the  Cordwainers'  Company,  in  the  following 
Easter  Term,  obtained  a  rule  calling  upon  Kearns  to  shew  cause  why  the  award  should 
not  be  set  aside,  on  the  grounds, — "  that  the  said  award  is  not  certain  nor  final,  and 
exceeds  the  authority  of  the  arbitrator  in  the  following  respects,  viz.  that  it  is  left 
uncertain  who  are  the  proper  authorities  or  persons  to  be  applied  to  and  who  have 
power  to  make  the  grant  or  licence  to  erect  the  jetty,  and  that  to  erect  the  platform 
or  jetty  to  the  extent  of  Walker's  line  without  the  consent  of  all  persons  entitled  to 
object  would  subject  the  Cordwainers' Com  [392]-pany  to  legal  proceedings, — that  the 
direction  that  the  said  company  shall  demise  the  platform  itself  to  the  said  .lohn 
Kearns  is  an  excess  of  authoi-ity,  or  the  direction  is  uncertain  and  ambiguon.s,  —  that 
the  arbitrator  has  not  settled  the  |)lan  to  bo  annexed  to  the  lease, — that  the  award  is 
not  final,  in  not  making  provision  f(jr  a  countcrpai't  of  the  lease,  or  leaves  those  matters 
open  and  uncertain, — and  that  the  directions  in  the  award  relating  to  the  platform  or 
jetty  cainiot  bo  carried  out." 

T.  Jones,  in  Trinity  Term  last,  shewed  cause.  lie  submitted  that  the  award 
substantially  and  completely  disposed  of  all  the  matters  in  diU'erenco  between  the 
parties;  that  the  agreement  of  the  12th  of  January,  1855,  assumed  that  the  persons 
whose  assent  to  the  erection  of  the  platform  was  necessary  was  matter  within  the 
knowledge  of  both  parties;  that  the  Thames  Conservancy  Act,  1857,  20&  21  Vict. 


510  KEARNS   -('.THE   CORDWAINERs'  COMPANY         6CB(N.  S.)393 

c.  cxlvii.,  authorized  the  conservators  thereby  appointed  to  grant  the  required  licence ; 
and  that,  if  the  company  should  by  acting  upon  the  licence  expose  themselves  to 
any  legal  proceedings,  they  were  still  bound  by  their  agreement  to  incur  that 
inconvenience. 

CocKBURN,  C.  J.  The  arbitrator  directs  the  company  to  erect  the  platform  or 
jetty  upon  obtaining  the  assent  of  "  the  proper  authorities."  Suppose  the  adjoining 
owners  refuse  their  assent,  upon  l)eing  applied  to,  can  it  be  said  that  the  agreement 
binds  the  company  to  erect  the  platform  notwithstanding  ?  I  think  the  award  should 
be  sent  back  to  the  arbitrator  to  define  who  are  the  proper  authorities. 

After  some  discussion,  the  rule  was,  by  consent,  made  absolute  in  the  following 
terms : — "  Upon  reading,  &c.,  it  is  ordered  that  the  award  be  referred  back  [393] 
to  the  said  arbitrator,  with  power  to  him  to  amend  the  same,  &c.  :  And  it  is  further 
ordered  that  it  be  referred  back  to  the  said  arbitrator,  on  the  evidence  already 
adduced  before  him,  and  that  he  shall  be  at  liberty,  if  he  shall  think  fit,  to  re-consider 
the  damages  assessed  in  the  first  action,  and  the  costs  of  such  action  and  reference  ; 
but,  nevertheless,  this  term  of  the  rule  is  not  to  be  deemed  an  intimation  by  the  court 
that  the  arbitrator  should  either  increase  or  reduce  the  said  damages  or  alter  the  said 
costs  :  And  it  is  further  ordered  that  the  costs  of  the  second  reference  before  the  said 
arbitrator  and  incidental  thereto  shall  be  in  the  discretion  of  the  said  arbitrator,  and 
that  each  party  shall  bear  his  and  their  own  costs  of  and  occasioned  by  this  application 
to  the  court :  And  it  is  fui-ther  ordered  that  this  court  shall  be  at  liberty  to  remit  the 
said  award  already  made  or  any  award  to  be  hereafter  made  on  the  matters  referred 
by  the  order  of  nisi  prius  made  in  these  causes  on  the  ■25th  of  June,  1857,  or  by  this 
rule,  or  any  or  either  of  them,  from  time  to  time,  to  the  said  arbitrator,  upon  such 
terms  and  with  such  directions  as  this  court  shall  think  proper :  and  that,  in  the  event 
of  the  said  arbitrator  declining  to  act  or  dying  before  he  shall  have  made  his  award 
or  before  the  reference  shall  be  finally  concluded,  the  said  parties  maj^  or,  if  they 
cannot  agree,  the  Lord  Chief  Justice,  or  any  other  judge  of  this  court,  may,  if  he  shall 
think  fit,  on  application  by  either  of  the  said  parties  hereto,  appoint  a  new  arbitrator : 
And  it  is  further  ordered,  that,  in  case  the  said  arbitrator  should  increase  or  reduce 
the  said  damages  as  stated  in  the  said  award,  that  he  be  at  liberty  to  alter  the  same 
accordingly  ;  and,  if  the  amount  payable  to  the  said  John  Kearns  in  respect  of 
damages  and  costs  or  otherwise  shall  be  reduced  below  the  sum  of  7001.  already  paid 
to  the  said  John  Kearns,  he  the  said  John  Kearns  [394]  shall  repay  to  the  said 
company  the  difference  :  And  it  is  lastly  ordered  that  all  further  proceedings  in  these 
causes  be  staved,  except  such  as  shall  be  taken  before  the  said  arbitrator,  until  the 
fifth  day  of  the  term  next  following  the  publication  by  such  arbitrator  of  such  award, 
or  until  this  court  shall  otherwise  order." 

By  his  second  award,  made  on  the  12th  of  February,  1859,  the  arbitrator, — after 
reciting  the  order  of  reference,  and  that  he  had  duly,  made  his  award  thereon  and  also 
reciting,  that,  "afterwards,  on  the  11th  of  June,  1858,  by  a  rule  of  the  said  court  [of 
Common  Pleas]  made  in  the  said  causes,  it  was  ordered  by  the  said  court,  with  the 
consent  of  the  said  parties,  their  counsel  and  attorneys,  that  the  said  award  so  made 
and  published  liy  him  as  aforesaid  should  be  and  the  same  was  thereby  referred  ba':k 
to  him  as  such  arbitrator,  with  power  to  him  to  amend  the  same,  so  that  the  same, 
when  amended,  should,  subject  to  any  alteration  pursuant  to  the  said  rule,  stand  in 
the  words  in  the  said  rule  and  hereinafter  expressed  and  set  forth,  with  a  view  to  the 
opinion  of  the  said  court  being  taken  on  the  question  whether  the  grant  or  licence  of 
the  conservators  would  alone  protect  the  companv  from  all  proceedings,  as  raised  in 
the  amended  award  ;  and  that  by  the  said  rule,  and  by  the  like  consent,  it  was  further 
ordei-ed  that  the  costs  of  the  .said  second  reference  before  him,  and  incidental  thereto, 
should  be  in  the  arbitrator's  discretion,  and  that  each  party  should  bear  his  and  their 
own  costs  of  and  occasioned  by  the  application  to  the  said  court  for  the  said  rule,  and 
that  the  said  court  should  be  at  liberty  to  remit  the  said  award  then  made,  or  the  said 
award  thereafter  to  be  made  from  time  to  time  to  the  arbitiator,  upon  such  terms  and 
with  such  directions  as  the  court  should  think  proper," — made  his  further  award  as 
follows  : — "  Now,  I,  the  said  [arbitrator],  having  [395]  taken  upon  myself  the  burthen 
of  this  award,  and  having  examined  upon  oath  all  such  witnesses  as  have  been 
tendered  to  me  for  examination  by  the  said  parties  to  the  said  actions  at  law  and  to 
the  said  agreement  hereinbefore  mentioned  ;  and,  having  read  and  considered  such 
letters,  papers,  plans,  and  documents  as  have  been  brought  before  me,  and  having 


I 


6C.  B.  (N.  S.)396.         KEARNS   7'.  THE   OORDWAINERs'  COMPANY  511 

heard  what  was  to  be  said  by  both  parties,  and  having  duly  considered  all  the  matters 
submitted  to  me,  do  award  and  deteiniine  as  follows,  that  is  to  say,  I  direct  that  the 
verdict  in  the  first  cause  above  mentioned,  that  is  to  say,  Kearns  v.  The  Conlwainers' 
Company,  be  entered  for  the  plaintiff  in  respect  of  the  claims  in  the  declaration,  for 
lOOOl.,  and  that  the  costs  of  the  said  cause,  to  be  taxed,  be  paid  by  the  defendants  ; 
and,  as  to  the  second  cause  above  mentioned,  that  is  to  say.  The  Cordwaiiiers'  Cdinpany 
V.  Kearns,  I  direct  that  a  verdict  be  entered  for  the  defendant  in  respect  of  the  claim 
in  the  tii'st  count  of  the  declaration,  and  that  a  verdict  be  entered  for  the  plaintiff's  in 
respect  of  the  claim  in  the  second  count,  for  5s.  :  And  further  I  award  and  determine 
as  to  what  is  to  be  done  between  the  parties  to  the  said  agreement  in  the  pleadings  in 
these  causes  mentioned,  in  manner  following,  that  is  to  say,  I  direct  that  the  Master, 
Wardens,  and  Commonalty  of  the  Mystery  of  Cordwainers  of  the  city  of  London  do 
tender  to  the  said  John  Kearns  a  lease  in  the  terms  and  in  the  words  set  forth  in  a 
certain  draft  of  a  lease  marked  A.  by  me,  and  with  my  name  written  thereon  by  my 
own  hand,  and  that  the  said  John  Kearns  do  execute  the  said  lease  upon  its  being 
tenderefl  to  the  said  John  Kearns,  as  directed  ;  and  I  award  and  direct  that  the  plan 
to  be  drawn  in  the  margin  of  the  lease  so  to  be  tendered  shall  be  a  copy  of  the  plan 
I  have  annexed  to  the  said  draft,  and  signed  ;  And  I  do  further  dii-ect  that  the  Master, 
Wardens,  and  Commonalty  of  the  Mys-[396]-tery  of  Cordw-ainers  of  the  city  of  London 
should  forthwith,  and  as  soon  as  it  can  be  done,  apply  to  the  conservators  of  the  river 
Thames  for  a  grant  or  licence  to  erect  a  permanent  platform  or  landing  stage  on  the 
river  side  of  a  certain  wharf  opposite  the  Bankside  premises  occupied  by  the  said  John 
Kearns,  being  twenty  feet  in  width,  excluding  the  stairs  in  front  of  Horseshoe  Alley, 
and  extending  out  into  the  stream  as  far  as  Walker's  line,  or  as  near  thereto  as  such  con- 
servators will  peimit :  and  1  further  direct  tliat  the  said  Master,  Wardens,  and  Common- 
alty of  the  Mystery  of  Cordwainers  of  the  city  of  London  do  proceed  without  delay 
to  erect  such  permanent  platform,  if  and  as  soon  as  the  said  grant  or  licence  has  been 
obtained  :  Init,  if  the  said  court  of  Common  Pleas  shall  be  of  cpinion,  on  the  true  con- 
struction of  the  Thames  Conservancy  Act,  1857  (20  &  21  Vict.  c.  cxlvii.),  and  of  the 
agreement  set  out  in  the  declaration  in  the  action  liy  the  said  John  Kearns  against  the 
said  Master,  Wardens,  and  Commonalty  of  the  Mystery  of  Cordwainers  of  the  city  of 
London, — a  copy  of  which  agreement  is  appended  to  and  is  to  lie  taken  as  part  of  this 
award, — the  gi'ant  or  licence  of  the  said  conservators  alone  would  not  protect  the  said 
Master, Wardens,  and  Commonalty  from  all  proceedings  by  other  parties,  then,  in  lieu 
of  the  direction  aljove  given  for  the  said  Mastei',  Wardens,  and  Conmionalty  to  apply 
to  the  said  conservators,  and  make  the  platform  on  obtaining  their  grant  or  licence 
alone,  I  direct  that  the  said  Master,  Wardens,  and  Commonalty  shall  apply  to  the 
said  conservators  and  to  such  other  parties  as  may  be  necessary  for  grants  or  licences 
and  consents  to  erect  such  platform  extending  to  Walker's  line  or  as  near  thereto  as 
such  conservators  and  other  paities  will  permit;  and,  further,  that  the  said  Master, 
Wardens,  and  Commonalty  do  proceed  without  flclay  to  erect  such  platform  if  and  as 
soon  as  [397]  such  grants  or  licences  and  consents  shall  have  been  obtained,  and  to 
such  extent  as  such  con.servators  and  other  parties  will  permit:  And  I  direct,  that,  as 
soon  as  the  said  platform  has  been  erected,  the  said  Master',  Wardens,  and  Commonalty 
of  the  Mysterj-  of  Cordwainers  of  the  city  of  l^ondon  do  grant  to  the  said  John  Kearus 
a  right  of  user  of  the  same  in  common  with  the  other  tenants  of  the  company,  on  the 
terms  mentioned  in  the  said  agreement, — the  giant  to  l)e  settled  by  me,  in  case  the 
parties  differ  as  to  its  terms  :  And  I  order  that  the  said  John  Kearns  shall  execute  a 
counterpart  of  the  said  lease  and  grant,  and  shall  pay  all  such  fees,  charges,  and 
expenses  as  fjy  the  agreement  ho  has  agreed,  to  pay  :  And  I  direct,  with  respect  to  the 
second  ;iction,  that  each  ()arty,  plaintiff  and  defendants,  do  bear  their  own  costs,  and 
likewi.so,  that,  in  the  said  second  action,  the  said  .John  Kearns  do  bear  all  the  expenses 
i)icuiicd  by  him  in  respect  of  his  witnesses,  counsel,  attorney,  oi-  other-wise,  irr  atterrd- 
irrg  licfor'c  nre  as  arliitr'ator  drrr-ing  the  tir'st  r-efer'errce  ;  arrd  I  do  fur'tirer  direct  that  the 
said  Master-,  Wai-deiis,  and  Commonalty  of  the  Myster-y  of  Cor-dwin'ners  of  the  city  of 
London  do  pay  the  costs  of  the  said  first  reference  and  of  the  said  first  awar-d,  except 
as  aforesaiil  :  Arrd  I  do  frrrther-  direct,  with  respect  to  the  said  secorrd  r-ofer-errce,  that 
each  party  do  liear-  and  pa}-  his  owrr  costs  ;  and  that,  as  to  this  my  second  luvirrd, 
each  party  do  bear  arrd  pay  orre  half  of  the  costs  of  the  s;iiric  :  Arrd,  as  to  the  dirrrrages 
mentiorred  in  the  said  first  awar-ii,  I  direct  that  the  sum  thei'eitr  rrreirtiorred  of  lUOOl. 
stjind  and  remairr  as  the  amount  of  damages." 
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F.  Russell,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  Mr.  Kearns 
to  shew  cause  why  the  hist-mentioned  award,  or  so  much  of  it  as  directs  the  Cord- 
wainers'  Company  to  apply  for  a  licence  to  the  [398]  Thames  Conservators,  and  to 
make  the  platform  on  getting  their  licence  alone,  should  not  be  set  aside, — on  the  ground 
that  the  arbitrator  had  no  authoritj-  to  make  any  such  direction,  and  that  the  grant  or 
licence  of  the  conservators  would  not  protect  the  company  from  all  proceedings  by 
other  parties. 

T.  Jones  and  Honyman  shewed  cause.  The  only  question  here  is,  whether  the 
licence  of  the  Thames  conservators  for  the  erection  of  the  jetty  or  landing-stage 
opposite  the  plaintiff's  premisses  would  protect  the  Cordwainers'  Company  against  any 
action  or  claim  which  might  be  brought  against  them  by  the  owners  or  occupiers  of 
the  adjoining  premises :  and  this  depends  upon  the  nature  and  extent  of  the  powers 
conferred  npon  the  conservators  by  the  Thames  Conservancy  Act,  18.57,  20  c^-  21  Vict, 
c.  exlvii.  The  preamble  to  that  act  commences  with  a  recital  of  a  suit  by  the  Crown 
against  the  mayor  and  corporation  of  London  for  determining  their  rights  to  the  soil  of 
the  Thames,  and  an  agreement  between  them  for  pitting  an  end  to  that  suit,  by 
which  the  corporation  withdrew  their  claim  to  the  ownership  of  the  soil,  and  the  same 
was  afterwards  vested  in  the  corporation,  as  conservators,  upon  certain  trusts  ;  and  it 
concludes  thus, — "and  whereas  it  will  be  necessary  that  all  the  powers, authorities,  rights, 
and  piivileges  heretofore  given  or  granted  to,  and  which  are  now  vested  in,  or  which 
have  been  or  may  be  exercised,  used,  or  enjoyed  by  the  mayor  and  aldermen  of  the  city 
of  London,  or  the  mayor,  aldermen,  and  commonalty  of  the  city  of  London  in  common 
council  assembled,  oi'  the  mayorfor  the  time  beiui;  of  thesaid  city,  with  reference  orin  rela- 
tion to  the  conservation  of  the  river  Thames,  should  be  transferred  to  and  vested  in  and 
exercised  by  the  conservators  appointed  by  or  under  the  authority  of  this  act."  The 
[399]  3rd  section  vests  the  powers  to  be  exercised  under  the  act  in  twelve  conservators, 
viz.  the  Lord  Ma^'or,  two  aldermen,  four  members  of  the  common  council,  the  deputy- 
master  of  the  Trinity  House,  two  persons  appointed  by  the  Admiralty,  one  person 
appointed  by  the  Board  of  Trade,  and  one  person  appointed  bv  the  Trinity  House. 
The  4-lth  section  authorizes  the  persons  so  appointed  to  make  bye-laws  for  the  regula- 
tion of  the  ri\-er.  The  50th  section  vests  all  the  estate,  right,  &c.,  of  the  Crown  and 
of  the  corporation  in  the  bed  and  soil  of  the  river,  in  the  conservators.  The  52nd 
section  enacts,  that  "  from  and  after  the  commencement  of  this  act,  all  the  powers  and 
authorities,  rights,  and  privileges  which  are  now  vested  in,  or  which  have  been  or  may 
be  exei'cised  by.  Her  most  excellent  Majesty,  in  right  of  Her  Crown,  and  all  the 
powers  and  authorities,  rights,  and  privileges  at  any  time  heretofore  given  or  granted 
to,  or  which  are  now  vested  in,  or  which  have  been  or  may  be  exercised  by,  the  mayor 
and  commonalty  and  citizens,  or  by  the  mayor  and  aldermen  of  the  city  of  London, 
or  by  the  common  council,  or  by  the  mayor  for  the  time  being  of  the  said  city, 
by  prescription,  usage,  charter,  or  act  of  parliament,  or  otherwise,  with  regard  or 
relation  to  the  conservancy  and  the  preservation  and  regulation  of  the  river  Thames, 
and  of  the  several  rivers,  streams,  and  watercourses  within  the  flow  and  reflow  of  the 
tides  of  the  said  river,  within  the  limits  aforesaid,  and  upon  the  banks,  shores,  and 
wharfs  of  the  said  river  and  the  port  of  London,  shall  be  and  the  same  are  hereby 
vested  in  the  conservators  by  this  act  appointed,  to  be  by  them  exercised  in  the  same 
manner,  and  under  and  subject  to  the  same  restrictions  as  the  same  are  now  respec- 
tively legally  exercised  by  Her  Majesty,  or  by  the  mayor  and  commonalty  and  citizens, 
or  by  the  said  mayor  and  aldermen,  or  by  the  common  council,  or  by  [400]  the  .said 
mayor,  save  only  and  except  so  far  as  the  same  may  be  modified  by  or  be  inconsistent 
with  the  provisions  herein  contained,  and  particularly  that  nothing  herein  contained 
shall  prejudice  or  affect  the  free  use  and  enjoyment  and  power  of  disposition  by  Her 
Majesty  or  any  department  of  Her  Majesty's  government  entitled  thereto,  of  those 
parts  of  the  bed,  soil,  and  shores  of  the  river  Thames,  and  the  embankments,  incroach- 
ments,  and  enclosures  thereupon,  which  are  hereinbefore  reserved  and  excepted  from 
the  operation  of  this  act,  or  shall  authorize  the  conservators  in  any  manner  to  interfere 
theiewith."  The  53rd  section  gives  very  large  powers  to  the  conservators  with 
reference  to  erections  on  the  banks  of  the  river :  it  enacts  that  "  it  shall  be  lawful  for 
the  conservators  to  gi'ant  to  the  owner  or  occupier  of  any  land  fronting  and  immedi- 
ately adjoining  the  river  Thames  a  licence  to  make  any  dock,  basin,  pier,  jetty,  wharf, 
quay  or  embankment,  wall,  or  other  work  immediately  in  front  of  his  land,  and  into 
the  body  of  the  said  river,  upon  payment  of  such  fair  and  reasonable  consideration 
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as  is  by  this  act  directed,  and  under  and  subject  to  such  other  conditions  and  restrictions 
as  the  conservators  shall  think  Ht  to  impose."  The  54th  section  provides  "that  it 
shall  not  be  lawful  for  any  person  whomsoever  to  erect,  build,  or  m;d<e  any  embank- 
ment or  any  erection,  building,  or  work  in  or  upon  the  bed  or  shore  of  the  river  Thames, 
or  to  drive  any  piles  thereon  or  in  the  said  river,  without  the  permission  of  the  con- 
servators." [Cockbnrn,  C.  J.  The  act  gives  power  to  incroach  on  public  rights,  with 
the  consent  of  the  conservators.  But,  can  the  conservators  b^'  granting  their  licence 
interfere  with  any  private  right!  Suppose,  under  the  Metropolitan  Building  Act, 
18  &  19  Vict.  c.  ]'22.  the  commissioners  giant  pei'mission  for  the  erection  of  a  building 
which  would  cause  an  obstruction  of  an  an-[401]-tient  light, — would  that  be  within 
the  scope  of  their  authority  l  The  dithculty  1  feel  is,  whethei'  the  powers  given  to 
the  conservators  under  this  act  would  enable  them  thus  to  override  private  rights.] 
The  59th  section,  which  authorizes  the  conservatois  to  erect  piers  and  landing-places 
where  they  please,  seems  to  shew  that  there  are  cases  in  which  private  rights  may  be 
interfered  with,  where  the  general  convenience  of  the  public  requires  it.  The  87th, 
92ud,  93rd,  9-ltb,  and  99th  sections  all  shew  how  extensive  are  the  powers  vested  in 
the  conservators.  The  179th  section, — the  saving  clause, — applies  to  rights  and 
claims  of  a  strictly  private  nature,  and  not  to  the  mere  right  of  an  individual  as  one 
of  the  public,  [\\illes,  J.,  referred  to  Bose  v.  Grovef:,  5  M.  &  G.  613,  6  Scott,  N.  R. 
645.  '1  here,  the  plaintiti'  declared  that  he  carried  on  the  business  of  a  licensed  victualler 
in  a  certain  house  abutting  upon  the  river  Thames,  which  was  of  right  accessible  from 
the  river  to  persons  navigating  thereon  in  boats  and  other  craft ;  that  the  defendants, 
with  intent  to  hinder  and  prevent  persons  from  coming  from  the  river  to  the  plaintiff's 
house  for  refreshments,  wrongfully  and  maliciously,  placed  certain  beams  and  spars 
so  that  thej'  might  and  did  at  certain  states  of  the  tide  drift  and  float  opposite  to  and 
against  the  plaintiff's  house,  and  thereby  obstruct  the  access  thereto  from  the  river  ; 
and  that  divers  persons  who  would  otherwise  have  come  to  the  plaintiff's  house  for 
refreshments  were  thereby  hii  dered  and  prevented  from  so  doing ;  and  it  was  held, 
on  motion  in  arrest  of  judgment,  that  the  declaration  disclo.sed  such  a  private  and 
particular  damage  to  the  plaintiff  as  to  entitle  him  to  maintain  an  action  for  the 
obstruction.]  In  the  late  case  of  The  Queen  v.  Cuhi/l,  where  the  defendant  was  indicted 
for  an  obstruction  of  the  navigation  of  the  river  by  the  erection  of  a  landing-pier,  a 
licence  granted  by  [402]  the  conservators  undei'  this  statute  was  held  to  justify  its 
continuance.  In  TIk  Kiiiij  v.  Pease,  4  B.  &  Ad.  30,  by  an  act,  reciting  that  a  railway 
between  certain  points  would  be  of  gieat  puljlic  utility,  and  would  materially  assist 
the  agi'icnltural  interest,  and  the  general  trathc  of  the  country,  power  was  given  to  a 
company  to  make  such  railway  according  to  a  plan  deposited  witii  the  clerk  of  the 
peace,  from  which  they  were  not  to  deviate  more  than  one  hundred  yards.  By  a 
subseriucnt  act,  the  company,  or  persons  authoiized  by  them,  were  impowered  to  use 
locomotive  engines  upon  the  railwa3^  The  railway  was  made  parallel  and  adjacent 
to  an  antient  highway,  and  in  some  places  came  within  five  yards  of  it.  It  did  not 
appear  whether  or  not  the  line  could  have  been  made,  in  those  instances,  to  pass  at 
a  greater  distance.  The  locomotive  engines  on  the  railway  frightened  the  horses  of 
persons  using  the  highway  as  a  carriage-road  :  and  upon  an  indictment  against  the 
company  for  a  nuisance,  it  was  held,  that  this  interference  with  the  rights  of  the 
pulilic  must  be  taken  to  have  been  contemplated  and  .sanctioned  liy  the  legislature, 
since  the  words  of  the  statute  authorizing  the  use  of  the  engines  wei'c  uni|ualilied  ;  and 
the  public  bcncHt  derived  from  the  railway  (whether  it  would  have  excused  the  alleged 
nuisance  at.  common  law  oi-  not)  shewed  at  least  that  there  was  nothing  uru-casonal)lo 
in  a  clause  of  an  act  of  ]iarliament  giving  such  uncinaliHcfl  authority.  That  case  is  a 
distinct  authority  to  shew  that  it  is  competent  to  the  legislatin-e  by  such  woi'ds  as 
are  here  used  to  abridge  or  incroach  upon  the  enjoyment  by  individuals  of  rights 
which  they  enjoy  as  memliersof  the  public.  [Willcs,  J.  That  case  has  not  met  with 
universal  approval :  see  the  dictum  of  Pollock,  C.  B.,  in  Manky  v.  The  St.  Ihlen's 
Jiailway  and  Canal  Compani/,  2  Hurlst.  <fe  N.  840,  848,  cited  by  Bramwell,  [403]  15.,  in 
Vaughan  v.  The  Tag  I'ale  liailimi/  Company,  3  Hurlst.  i^;  N.  74.3,  749, — "Though  the 
legislature  permits  the  company  to  do  the  various  acts  <lcscribcd  in  their  statutes,  they 
aie  to  be  considered  as  ]iersoiis  doing  them  for  their  own  ])ri\atc  advantage,  and  are 
therefoi'c  personally  responsililo  if  mischief  aiiscs  from  their  not  ddiiigall  thin' ought."] 
There,  there  was  evidence  of  negligence. 

M.  Smith,  Q.  C,  and   F.  Kussell,  contra.     The  53rd  section  of  the  20  &  21  Vict 
C.  P.  XIX.— 17 
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c.  cxlvii.,  gives  the  conservators  no  greater  power  than  the  corporation  committee  had 
before.  [Cockburn,  C.  J.  As  at  present  advised,  I  think  the  conservators  have  power 
b}'  their  licence  to  extingaisli  any  public  rights.  The  question  is,  how  far  that  is  to 
prevail  against  any  private  rights  of  individuals.  But,  before  we  come  to  that,  we 
must  inquire  whether  there  are  any  private  rights  which  would  be  affected  by  the 
licence  of  the  conservators,  or  any  rights  except  those  the  interference  with  which 
would  be  redressable  by  a  proceeding  on  behalf  of  the  public]  There  is  nothing  in 
the  act  to  impower  the  conservators,  as  against  the  public,  to  legalize  a  nuisance :  The 
King  v.  Lord  Grosvenor,  2  Stark.  N.  P.  C.  511.  The  53rd  section,  which  is  relied  on  by 
the  plaintiff,  is  not  an  enabling,  but  a  restrictive  clause,  and  relates  only  to  private 
rights  and  interests.  The  public  clauses  are  the  57th  and  59th.  The  former  of  these 
enacts  that  "  it  shall  be  lawful  for  the  conservators  from  time  to  time,  upon  such 
terms,  and  upon  the  payment  of  a  fair  and  reasonable  consideration,  &c.,  and  under 
and  subject  to  such  rules,  regulations,  and  restrictions  as  thej'  shall  think  fit  to  impose, 
to  license  the  erection  by  the  owners  or  occupiers  of  lands  adjoining  the  river,  at  the 
places  where  the  piers  or  landing-places  hereinafter  mentioned  are  to  be  erected,  at 
any  convenient  [404]  places,  of  piers  or  landing-places  of  such  form  and  construction 
as  the  conservators  shall  consider  most  advantageous  to  the  public,  and  as  causing  the 
least  obstruction  to  the  navigation  of  the  river  Thames  ;  and  also  to  license  the  driving 
of  piles,  &c. ;  and  also  from  time  to  time  to  cause  any  such  piers  or  landing-places, 
piles,  &c.,  to  be  removed  and  taken  away,"  &c.  And  the  59th  section  provides  that 
it  shall  be  lawful  for  the  conser\'ators  from  time  to  time  as  they  shall  deem  necessary 
for  the  convenience  of  the  public,  to  erect  at  any  convenient  places  piers  or  landing- 
places  of  such  form  and  construction  as  they  shall  deem  most  advantageous  to  the 
public,  and  causing  the  least  obstruction  to  the  navigation  of  the  river  Thames  ;  and 
also  from  time  to  time  to  .liter  and  vary  the  form  and  construction  of  such  piers  or  landing- 
places  ;  and  also  from  time  to  time  to  shut  up  or  take  away  and  remove  any  such  piers 
or  landing-places,  &c.  If  the  53rd  and  54:th  sections  gi\e  the  conservators  all  the 
powers  contended  for  on  the  other  side,  the  5Tth  and  59th  were  unnecessary.  The 
cases  of  IVill's  v.  The  Hungerford  Market.  Company.,  2  N.  C.  2S1,  2  Scott,  416,  and  Hose 
V.  Groves,  5  M.  &  G.  613,  6  Scott,  N.  R.  6-45,  shew  that  any  interference  with  a  public 
highway  or  a  public  navigable  river  which  occasions  a  private  and  particular  damage 
to  an  individual,  may  be  made  the  foundation  of  a  claim  for  compensation  in  damages. 
[Cockburn,  C.  J.  That  is,  assuming  that  the  thing  done  is  a  public  nuisance.]  Anj' 
unauthorized  obstruction  of  or  interference  with  the  full  enjoyment  of  a  public  right,  is  a 
public  nuisance. 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule,  which  asks  us  to  set  aside  a  part 
of  the  award  made  in  this  case,  must  be  discharged.  It  seems  to  me  unnecessary  to 
decide  in  this  case  whether  the  conserva-[405]-tors  appointed  under  the  statute 
20  &  21  Vict.  c.  cxlvii.  can,  in  the  exercise  of  the  powers  with  which  the  act  invests 
them  of  licensing  the  erection  of  projections  into  the  body  of  the  ri\'er,  interfere  with 
private  rights  already  vested  in  individuals,  because  at  present  it  appears  to  me  that 
no  private  right  is  interfered  with.  The  only  right  the  invasion  of  which  the  owners 
or  occupiers  of  the  adjoining  premises  could  complain  of  would  be,  an  interference  with 
the  public  right  operating  to  their  private  injury.  The  whole  question,  therefore, 
turns  on  whether  there  is  any  public  right  which  in  the  present  instance  is  interfered 
with.  The  erection  which  the  conser\'ators  are  in  this  case  supposed  to  be  about  to 
authorize,  is  not  one  which  is  immediately  brought  into  contact  with  or  can  directly 
interfere  with  the  access  to  the  premises  of  the  adjoining  owners.  The  whole  inter- 
ference which  can  be  made  matter  of  complaint  is  simply  the  commodious  approach  to 
the  premises  by  means  of  the  river.  In  that  respect,  all  that  is  complained  of  is,  the 
obstruciiou  of  the  free  navigation  :  that  is  not  a  private,  but  a  public  right.  So  long 
as  that  part  of  the  river  is  free  to  the  public,  the  owners  of  the  adjoining  premises 
would  have  a  right  to  make  use  of  it ;  and,  if  any  unauthorized  obstruction  to  the 
navigation  operated  a  private  and  particular  injury  to  them,  then,  according  to  Rose 
v.  Groves,  and  other  cases,  they  would  have  a  right  of  action.  But,  if  the  public 
right  can  be  and  is  taken  away  or  diminished  by  a  licence  granted  by  a  public  hody 
duly  authorized  by  act  of  parliament,  there  can  be  no  redress  by  action  on  account  of 
such  interference  with  or  oljstruction  to  an  individual  and  private  right.  The  prin- 
cipal being  taken  away,  the  private  right,  which  is  only  accessory,  falls  with  it.  This 
brings  us  to  the  question  whether  the  conservators  appointed  by  the  statute  have 


II 
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under  the  53rd  section  power  to  [406]  authorize  the  erection  of  buildings  calculated 
to  interfere  with  the  free  navigation  of  the  river,  and  so  to  olistrnct  the  right  which 
the  public  have,  and  which  the  owners  or  occupiers  of  the  adjoining  premises  have, 
as  a  jjortion  of  the  public,  to  the  free  and  unrestricted  navigation.  I  cutertain  no 
doubt  that  such  is  the  operation  of  that  section.  The  corporation  of  London,  acting 
as  conservators  of  the  river,  and  arrogating  to  themselves  the  ownership  of  the  soil, 
had  long  been  in  the  habit  of  granting  licences  to  make  incroachments  on  the  bed  of 
the  stream.  That  right  was  questioned  by  the  Crown  ;  and  the  result  of  the  litiga- 
tion which  thereupon  ensued  between  the  Crown  and  the  corporation  was,  the  passing 
of  this  act  of  parliament.  1  entertain  no  doubt  whatever  that  it  was  the  intention  of 
the  legislature  to  confer  upon  the  new  body  of  conservators  created  by  the  act  powers 
which  should  be  beyond  the  I'each  of  question,  of  granting  permission  to  make  incroach- 
ments on  the  bed  of  the  river,  and  even  to  some  extent  to  interfere  with  the  naviga- 
tion ;  it  being  thought,  no  doubt,  that,  taking  into  consideration  the  great  benefits 
which  would  result  from  the  facilities  thus  afforded  to  commerce,  such  a  course  would 
upon  the  whole  operate  advantageously  for  the  public.  There  is  nothing  restrictive 
in  the  .5.'5rd  section,  save  that  the  conservators  are  not  to  grant  these  licences  for 
nothing,  but  are  to  receive  a  fair  and  reasonable  consideration,  whereby  a  fund  may 
be  raised  for  public  purposes  more  immediately  connected  with  the  duties  they  are 
intrusted  with.  Beyond  this  I  see  no  limit  to  the  power  conferred  on  this  body, — 
reserving  always  the  question,  upon  which  I  desire  to  be  understood  as  expressing  no 
opinion,  whether  the  exercise  of  those  powers  is  at  variance  or  inconsistent  with  the 
maintenance  of  rights  already  acquired  by  individuals.  Entertaining,  as  I  do,  no 
manner  of  [407]  doubt  that  the  conservators  have  under  the  statute  power  to  authorize 
incroachments  upon  the  public  right  of  free  navigation  of  the  river,  and  assuming  that 
they  have  done  so,  or  will  do  so  by  the  licence  which  tliey  are  about  to  grant  in  this 
case,  and  it  appearing  to  me  that  the  owners  of  the  adjoining  premises,  who  have  no 
existing  private  right  which  can  be  affected  by  it,  have  no  claim  for  redress  except  for 
a  private  and  particular  damage  resulting  from  an  interference  with  the  public  right 
which  is  taken  away  by  the  licence,  there  can  be  no  ground  for  maintaining  an  action 
against  the  Cordwainers'  Company  for  anything  which  they  may  do  under  it.  I  see 
no  ground,  therefore,  for  meddling  with  the  award. 

Crowder,  J.  I  also  think  this  rule  should  be  discharged,  and  that  the  arbitrator 
has  done  quite  right  in  flirecting  that  the  application  for  a  licence  to  erect  the  platform 
or  landing-place  in  question  shall  be  made  only  to  the  conservators  appointed  by  the 
statute.  I  do  not  lind  in  the  affidavits  any  suggestion  of  any  i-ight  which  can  be 
shewn  to  belong  to  the  owners  of  the  adjoining  premises,  other  than  such  rights  as 
they  have  as  part  of  the  public.  I  agree  with  my  Lord  Chief  Justice,  that,  if  the 
gi'anting  of  the  licence  would  be  an  act  within  the  scope  of  the  powers  vested  in  the 
conservators,  the  right  to  be  atl'ected  liy  it  lieing  a  public  right  only,  the  question  must 
be  considered  only  as  it  regards  the  effect  of  the  provisions  of  the  act,  and  the  powers 
thereby  conferred  upon  that  body.  The  53rd  section  is  relied  on  as  authorizing  that 
which  the  company  are  by  this  award  directed  to  call  upon  the  conservators  to  do,  viz. 
to  licence  the  erection  of  a  pier  or  landing-place  extending  into  the  body  of  the  river. 
The  language  of  that  section  is  most  general.  Reading  it  alone,  it  is  impossiljle  to 
doubt  that  it  docs  impowei-  [408]  the  conservators  to  grant  licences  to  make  erections 
so  as  to  interfere  with  the  gcncial  right  of  the  pid)lic  to  the  free  navigation  of  the  river, 
subject  only  to  such  conditions  and  restrictions  as  they  in  their  discretion  may  think 
tit  to  im))ose.  Then  it  is  argued  that  we  must  look  at  the  ])reamble  of  the  act,  and 
consider  the  circumstances  which  led  to  its  passing.  Now,  the  preamble  begins  with 
reciting  the  suit  by  the  Crown  against  the  corporation  toucliing  the  ownership  of  the 
river.  It  then  recites  an  agreement  between  the  Crown  and  the  corporation  for 
putting  an  end  to  the  disputes  between  them.  It  is  ai-gucd  that  the  language  of  the 
enacting  part  of  the  statute  is  to  be  referred  to  and  explained  liy  the  preamble  and  the 
several  clauses  of  the  agreement  therein  recited.  But  it  ap])ears  to  me,  that,  in  con- 
struing the  various  provisions  in  this  statute,  the  general  rule  must  prevail  which  I 
find  laid  down  by  I'ampicr,  J.,  in  the  case  of  Truman  v.  Lambert,  4  M.  &  Selw.  2.38. 
"  I  have  always,"  says  that  learned  judge,  "  understood  it  as  a  standing  rule  in  the 
construction  of  acts  of  parliament,  that  the  enacting  clause  shall  not  be  restrained  by 
the  preamble,  if  the  enacting  words  are  lai'ge  enough  to  com])rehcnd  the  ca.sc."  The 
language  of  Lord  Aljinger,  C.  B.,  in   H'alkcr  \.  UidianUon,  2  M.  &  \\'.  t'tt'J,  is  to  the 
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same  eflect : — "  The  general  rule  is,  that  the  preamble  may  extend,  but  cannot  restrain 
the  eflect  of  a  particular  clause."  I  see  no  reason  why  we  should  deviate  from  the 
general  ruh;  in  this  case.  Looking  at  the  preamble,  and  taking  into  consideration  the 
reasons  for  which  the  act  was  passed,  I  should  judge  that  it  was  intended  to  give  the 
new  conservators  gi-eatei-  powers  than  were  before  nested  in  the  body  whom  thev  were 
to  supersede.  And  I  am  very  much  fortified  in  this  conclusion  by  a  reference  to  the 
provision  contained  in  the  3rd  section,  which  names  the  Lord  Mayor  of  the  city  of 
London,  [409]  two  aldermen  and  four  members  of  the  common  council,  the  deputy- 
master  of  the  Trinity  House,  two  persons  to  be  appointed  by  the  Admiralty,  one 
person  appointed  by  the  Board  of  Trade,  and  one  person  appointed  by  the  Trinity 
House,  to  Ije  conservators  of  the  river  Thames.  The  .52nd  section  shews  that  very 
large  powers  were  intended  to  lie  conferred  upon  that  body.  The  53i'd  section  enables 
them  to  grant  to  the  owner  or  occupier  of  any  land  fronting  and  immediately  adjoin- 
ing the  river  Thames  a  licence  to  make  any  dock,  basin,  pier,  jetty,  wharf,  quay,  or 
embankment,  wall,  or  other  woik  immediately  in  front  of  his  land,  and  into  the  body 
of  the  said  river,  upon  payment  of  such  fair  and  i-ea.souable  consideration  as  is  by  this 
act  directed,  and  under  and  subject  to  such  other  conditions  and  restrictions  as  the 
conservators  shall  think  fit  to  impose.  The  saving  clause,  s.  179,  does  not,  I  think,  go 
to  the  extent  which  has  been  contended  for  on  the  part  of  the  company.  It  enacts 
"  that  none  of  the  powers  by  this  act  conferred,  or  anything  in  this  act  contained,  shall 
extend  to  take  away,  alter,  or  abridge  any  right,  claim,  privilege,  franchise,  exemption, 
or  immunity  to  which  any  owners  or  occupiers  of  any  lands,  tenements,  or  heredita- 
ments on  the  banks  of  the  river,  including  the  banks  thereof,  or  of  any  aits  or  islands 
in  the  rivei',  ai-e  now  by  law  entitled,  nor  to  take  away  or  abridge  any  legal  right  of 
ferry,  but  the  same  shall  remain  and  continue  in  full  force  and  effect  as  if  this  act  had 
never  been  made."  This  was  evidently  not  intended  to  sa\'e  any  "rights  of  action," 
but  refers  to  \ested  lights  of  property,  and  probably  has  a  more  particular  application 
to  s.  59,  which  authorizes  the  conservators  to  erect  piers  and  landing-places,  and  to 
vary  the  public  landing-places  already  erected  or  intended  to  be  erected.  Li  exercis- 
ing their  authorities,  the  conservators  are  not  to  interfere  with  any  rights  of  [410]  the 
owners  of  the  soil.  It  seems  to  me  that  no  right  of  that  sort  is  at  all  interfered  with 
or  assailed  by  that  which  is  proposed  to  be  done  here ;  and  that  the  only  persons 
■whose  consent  or  licence  was  necessary,  are  the  persons  to  whom  the  company  are  by 
this  award  dii-ected  to  apply. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  words  of  the  53rd  .section  of  the 
20  &  21  Vict.  c.  cxlvii  appear  to  me  to  be  quite  large  enough  to  authorize  the  erection 
of  a  pier  or  landing-stage  under  the  licence  of  the  conservators  such  as  is  contemplated 
by  this  award.  As  to  the  saving-clause,  s.  179,  one  ma}^  conceive  a  species  of  right 
existing  concurrentlj'  with  a  public  right  which  could  not  be  interfered  with.  One 
can  conceive  a  way  first  used  as  an  occupation-way,  and  then  turned  into  a  public 
highway,  and  the  public  right  afterwards  extinguished,  and  so  the  private  right  alone 
remaining.  Such  a  right  would  be  within  the  saving-clause.  The  rights  here  intended 
to  be  sa-\-ed  are,  such  rights,  &c.  as  may  belong  to  the  parties  as  owners  and  occupiers 
of  the  adjoining  premises,  not  as  individuals  forming  part  of  the  public.  The  sum  of 
these  rights  of  individuals  as  part  of  the  public  put  together  makes  the  public  right ; 
and  that  right  is  taken  away  or  abridged  by  the  powers  conferred  by  the  act  upon  the 
Thames  conser\'ators. 

BylE8,  J.,  having  been  engaged  as  counsel  in  the  cause,  contented  himself  with 
generally  expressing  his  concurrence. 

Rule  discharged,  without  costs. 

[411]    The  London  Gas-Light  Company  r.  The  Ve.stry  of  the  Parlsh  of 

Chelsea.     May  11th,  1859. 

[S.  C.  28  L.  J.  C.  P.  275.     See  IFooUe)/  v.  North  London  Hallway,  1869,  L.  E.  4  C.  P. 
609  ;  Fenner  v.  London  and  South  Eastern  liailiray,  1872,  L.  E.  7  Q.  B.  771.] 

It  is  no  objection  to  an  order,  under  the  14  &  15  Vict.  c.  99,  s.  6,  for  the  inspection 

of  a  document  in  the  possession  of  a  defendant,  that  its  production  will  di.sclose  his 

case,  provided  that  it  be  satisfactoril}'  shewn  that  it  also  supports  the  plaintiff's  case. 

This  was  an  action  to  recover  the  price  of  gas  supplied  by  the  plaintiffs  to  the 

cdeiidauts. 
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The  declaration  stated,  that,  theretofore,  by  deed,  made  the  23rd  of  March,  1858, 
between  the  defendants  of  the  first  part  and  the  plaintiflTs  of  the  second  part,  the 
phiiiitifi's,  amongst  other  covenants  of  the  plaintili's  as  in  the  said  deed  mentioned, 
covenanted  with  the  defendants  that  the}'  the  phiintiU's  should  and  would  at  their 
own  costs  and  charges,  to  the  satisfaction  of  the  defendants  or  their  surveyor,  for 
and  during  the  term  of  three  years,  to  be  computed  from  the  1st  of  October,  1857, 
determinable  as  thereinafter  mentioned,  well  and  sufficiently  light  or  cause  to  be 
lighted  with  gas,  in  all  and  every  the  sti'eets  and  other  public  places  and  passages  in 
the  said  parish  of  Chelsea  in  which  their  mains  were  at  the  time  of  the  making  ot 
the  said  deed,  or  might  thereafter  be  laid  (exclusive  as  theieinbefore  mentioned), 
each  and  every  night  at  sunset,  and  continue  lighted  till  sunrise,  such  number  of 
public  lanterns,  to  be  fixed  in  the  manner  therein  mentioned,  at  and  after  the  rate  of 
41.  10s.  for  every  lantern  for  a  year,  and  so  in  proportion  for  any  period  less  than  a 
year,  during  which  the  said  lanterns  .should  be  duly  supplied  and  lighted  with  gas, 
such  gas  to  be  well  and  sufficiently  purified,  so  that  the  said  gas  should  give  a  clear 
and  white  and  brilliant  light,  agreeably  to  the  true  meaning  of  the  said  contract, 
and  the  light  or  flame  to  be  in  all  respects  such  a  light  or  flame  as  is  known  by 
the  name  of  the  lar^e  "  bat's- wins;  burner,"  each  burner  consumint;  at  the  rate  of 
five  cubic  feet  of  gas  per  hour  at  the  least :  And  the  defendants  [412]  thereby,  as 
far  as  they  lawfully  could  or  might,  covenanted  and  agreed  with  the  plaintiffs,  that, 
if  the  plaintiffs  should  and  would  paint  and  keep  the  columns  and  posts  and  service- 
pipes,  bracket  lanterns,  iron  lanterns,  stop-cocks,  bat's-wing  burners,  glass,  and  other 
apparatus  therein  mentioned,  in  good  repair  and  condition,  and  well  and  effectually 
light  the  said  lanterns  with  gas,  and  observe,  perform,  fulfil,  and  keep  all  and  singular 
the  covenants,  clauses,  and  agreements  therein  conUiined,  and  which  on  their  part 
ought  to  be  observed,  performed,  fulfilled,  and  kept  in  all  respects,  and  particularly 
according  to  the  true  meaning  of  the  said  presents,  they  the  defendants  should  and 
would  well  and  truly  pay,  or  cause  to  be  paid,  out  of  the  funds  in  their  hands,  or 
which  they  could  or  might  raise  or  obtain  by  virtue  of  the  powers  and  authorities 
vested  in  them,  unto  John  Eigby  Hinde,  the  then  secretary,  or  unto  any  future 
secretary  for  the  time  being  of  the  plaintiffs,  or  such  other  person  as  the  plaintiffs 
might  appoint,  for  and  on  their  account,  for  every  lantern  lighted  with  gas  of  the 
plaintiffs,  at  and  after  the  rate  of  41.  10s.  foi'  the  year,  and  so  in  proportion  for  a  less 
period  than  a  year  during  which  such  lantern  should  be  actually  so  lighted,  painted, 
and  I'cpaired  as  thereinbefore  mentioned,  in  manner  following,  that  is  to  say,  on  the 
1st  of  October,  the  1st  of  January,  the  1st  of  April,  and  the  1st  of  July  in  every  year, 
or  as  soon  after  as  conveniently  might  be,  without  any  deduction  or  abatement  what- 
soever:  Averment,  that  the  said  deed  had  been  from  the  time  of  the  making  thereof 
hitherto,  and  still  was,  in  full  force  and  effect,  and  not  determined  ;  and  that  the  said 
term  of  years  thereby  created  had  not  been  determined ;  and  that  the  plaintill's  did, 
in  pursuance  of  the  said  deed,  supply  and  deliver  to  the  defendants,  who  accepted  the 
same,  large  (|iiantilies  of  gas  during  the  year  18-"uS,  to  wit,  to  the  [413]  value  of 
22'JGl.  Os.  (ill.  ;  and  that  the  plaintiffs  had  performed  all  conditions  j)recedcnt  on  their 
part  to  be  performed  according  to  and  under  the  said  deed,  and  that  ;ill  things  had 
been  done  and  happened  necessary  to  entitle  them  to  payment  fi'om  the  defendants  in 
the  manner  provided  by  the  said  deed  for  the  .said  gas  so  supplied  and  delivered  as 
aforesaid,  and  that  all  times  had  elap.sed  necessary  to  entitle  liic  [)laintitl's  to  such  pay- 
ment by  the  defendants  as  aforesaid,  and  to  maintain  the  action  :  Breach,  that  the 
<lefendants  had  not  paid  the  plaintiffs,  or  any  per.son  on  their  behalf,  for  the  said  gas 
su])plicd  as  aforesaid,  or  any  part  thereof,  but  had  therein  wholly  failed  and  made 
default,  contrary  to  the  said  deed. 

The  declaration  also  contained  counts  for  gas  sold  ami  delivered,  and  for  money 
due  on  accounts  stated.     Claim,  40001. 

The  defendants  pleaded, — first,  to  the  first  count,  hum  est  factum, — secondly,  to 
the  first  coinit,  that  the  i)laintitls  did  not  dui-ing  tile  .said  period  light  the  said  public 
lanterns,  or  cause  the  same  to  be  and  continue  lighted,  pursuant  to  the  said  deed,  to 
the  satisfaction  of  the  defendants  or  their  surveyor, — thii'rlly,  to  the  first  count,  that 
the  plaintill's  did  notsu[)])ly  and  deliver,  nor  did  the  defendants  accept,  as  alleged, — 
fourthly,  to  the  first  count,  that  the  |>laintill's  did  not  during  the  said  pei'iod  so  light 
the  said  public  lanterns  during  each  and  every  night,  at  sunset,  and  so  continue  the 
same  lighted  till  sunrise,  that  the  light  or  Hame  therein  was  such  a  light  or  flame  as 
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is  known  by  the  name  of  the  large  bat's-wing  burner,  and  consumed  at  the  rate  of  five 
cubic  feet  of  gas  per  hour  at  the  least,  within  the  true  meaning  of  the  said  deed, — 
fifthly,  to  the  residue  of  the  declaration,  payment  of  18001.  into  court. 

Upon  these  pkvis  issue  was  joined  on  the  JSth  of  April,  1JS59. 

[414]  On  the  13th  of  April,  the  following  order  was  made  by  Byles,  J.,  at  Chambers, 
on  the  application  of  the  defendants  : — "  Upon  hearing  the  attornej'S  or  agents  on  both 
sides,  I  do  order  that  the  plaintiff's  do  produce  to  the  defendants,  and  permit  them  to 
take  copies  of,  the  following  documents  mentioned  in  the  affidavit  of  J.  R.  Hinde, 
except  such  parts  as  do  not  relate  to  the  matters  in  question  in  this  cause,  viz.  Weekly 
reports  of  the  inspector.  Daily  pi-essure  papers  in  the  districts,  Pressure  register 
papers  at  the  woiks  at  Vanxhall,  District  inspector's  book,  containing  list  of  public 
lamps,  District  inspector's  report  book.  District  inspector's  book  of  measurement  of 
quantity  of  gas  consumed  in  public  lamps  in  Chelsea  during  the  last  two  months  of 
18.58,  Mr.  Warrington's  reports  of  the  quantity  of  illuminating  power  of  the  plaintiffs' 
gas,  and  Ledger  containing  defendants'  account, — the  defendants  to  pay  cost  of  inspec- 
tion and  copies  ;  and  all  further  proceedings  herein  to  be  stayed  till  such  inspection  is 
granted  and  copies  taken." 

This  order  was  made  on  pi'oduction  of  an  affidavit  of  the  plaintiffs'  secretary 
(Mr.  Hinde)  in  obedience  to  an  order  under  the  .50th  section  of  tlie  Common  Law 
Procedure  Act,  185-1,  which  affidavit  set  forth  in  a  schedule  the  plaintiffs'  documents, 
and  stated  that  the  plaintiffs  did  not,  to  the  best  of  his  belief,  object  to  the  production 
of  such  documents,  except  such  parts  of  them  as  did  not  relate  to  the  matters  in 
question  in  this  cause. 

On  the  13th  of  April,  the  plaintiffs  served  a  summons  for  inspection  and  copies 
of  the  defendants'  documents,  with  a  copy  of  an  affida\  it  in  support,  sworn  by  the 
plaintiffs'  engineer,  who  deposed  that  "  he  was  informed  and  believed  that  the  defen- 
dants had,  by  their  officers  and  others,  made  experiments  and  observations  with  regard 
to  the  lighting  by  the  plaintiffs  of  the  lamps  in  the  defendants'  parish  under  the 
contract  [415]  declared  on,  and  that  they  had  in  their  possession  and  power  certain 
papers  and  writings  shewing  the  results  of  the  said  experiments  and  observations, 
which  would  pro\'e  that  the  plaintiffs  had  performed  their  said  contract  both  as  to  the 
quantity  and  cjualitj'  of  the  gas  supplied  to  the  parish  of  Chelsea ;  and  that  the 
deponent  was  informed  and  believed  that  it  would  be  material  and  necessary  for 
the  plaintiffs,  in  order  to  enable  them  to  prepare  for  the  trial  of  this  cause,  to  inspect 
and  take  copies  of  or  extracts  from  the  said  papers  in  the  defendants'  possession,  shewing 
the  results  of  the  said  experiments  and  observations." 

This  summons  was  opposed  on  the  part  of  the  defendants,  on  the  ground  that  the 
title  to  discovery  was  not  shewn,  that  the  .50th  section  of  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  12-5),  had  not  been  complied  with,  and  that  the  matters 
of  which  discovery  was  thereby  sought  were  evidence  relating  exclusively  to  the 
defendants'  case,  and  that  obedience  to  the  Older  would  disclose  the  matter  in  which 
the  defendants'  case,  and  their  disproof  of  the  ease  of  the  plaintiffs,  was  to  be 
established.  The  learned  judge,  nevertheless,  on  the  14th  of  April,  made  the 
following  order : — 

"  I  do  order  that  the  plaintiffs  by  their  attorneys  and  officers  be  at  liberty  forth- 
with to  inspect  and  take  copies  of  or  extracts  fi'om  certain  papers  and  documents  in 
the  defendants'  possession,  shewing  the  results  of  observations  and  experiments  made 
by  the  defendants'  officers  and  others  on  the  lamps  lighted  by  the  plaintiffs,  and  of 
the  quantity  and  quality  of  the  gas  supplied  by  the  plaintiffs  to  the  defendants  from 
the  month  of  June,  1858,  to  the  month  of  December,  1858,  both  inclusive." 

David  Keane,  on  a  former  day  in  this  term,  obtained  [416]  a  rule  nisi  to  set  aside 
the  last-mentioned  order.  He  referred  to  Mickkflnrait  x.  Moor,  3  Meriv.  292,  and 
Bligh  V.  Berson,  7  Price,  205.  [Byles,  J.,  observed  that  the  documents  on  both  sides 
tended  to  shew  the  quantity  and  quality  of  the  gas  supplied  and  consumed.] 

Bovill,  Q.  C,  and  Holland,  now  shewed  cause.  If  the  papers  in  question  shew  the 
cjuantity  and  quality  of  the  gas  supplied  by  the  plaintiffs  nnder  the  contract  declared 
on,  they  must  necessarily  be  mateiial  to  their  case.  The  6th  section  of  the  14  &  15 
Vict.  c.  99,  enacts,  that,  "  whenever  an}'  action  or  other  legal  proceeding  shall  be 
pending  in  any  of  the  superior  courts  of  common  law,  such  court  and  each  of  the  judges 
thereof  may  respectively,  on  application  made  for  such  purpose  by  either  of  the 
litigants,  compel  the  opposite  party  to  allow  the  party  making  the  application  to 
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inspect  all  documents  in  the  custody  or  under  the  control  of  such  opposite  party 
relating  to  such  action  or  other  legal  proceedinj;,  and,  if  necessary,  to  take  examined 
copies  of  the  same  (a),  or  to  procure  the  same  to  be  duly  stamped,  in  all  cases  in  which 
previous  to  the  passing  of  this  act  a  discovery  might  have  been  obtained  by  filing  a 
liill  or  by  any  other  proceeding  in  a  court  of  e<iuity  at  the  instance  of  the  party  so 
making  application  as  aforesaid  to  the  said  court  or  judge."  There  are  several  cases 
both  at  law  and  in  equity  clearlv  shewing  that  the  order  in  (piestion  was  fully 
warranted  by  the  statute.  Hill  v.  Philp,  7  E.xch.  232,  is  very  like  this  case.  In  an 
action  against  the  keepei'  of  a  lunatic  asylum  licensed  under  the  8  &  9  Vict.  c.  100,  for 
improper  treatment  of  the  plaintifl'  whilst  confined  there  as  a  lunatic,  the  defendant 
was  [417]  held  not  to  be  privileged  from  producing  the  books  required  by  that  statute 
to  be  kept ;  and  therefore  an  order  was  made  under  the  14  &  15  Vict.  c.  99,  s.  6,  for 
the  plaintiff"  to  inspect  "The  book  of  admissions,  The  book  of  entries.  The  medical 
visitation  book,  The  case  book,  and  The  patients'  book,"  so  far  as  related  to  the 
plaintiff':  and  the  court  also  ordered  inspection  of  the  defendant's  licence,  and  of  the 
order  and  medical  certificates  under  which  the  plaintiff'  was  confined,  and  also  of  all 
letters  written  by  the  plaintiffs  wife  and  the  commissioners  in  liuiaey  to  the  defen- 
dant, relating  to  the  plaintiff.  It  was  argued  there  that  the  documents  an  inspection 
of  which  was  prayed  wei'c  pi-ivileged  on  the  ground  of  pul)lic  policy,  that  they  were 
of  a  private  and  confidential  character,  and  not  material  for  the  plaintiff's  case.  But 
these  arguments  <lid  not  prevail.  In  Hniif  v.  Heuitt,  7  E.xch.  236,  which  is  a  leading 
case  upon  this  subject,  it  is  laid  down  that  the  14  &  15  Vict.  c.  99,  s.  6,  has  not  given 
to  courts  of  common  law  the  power  of  compelling  a  discovery,  but  only  of  allowing 
an  inspection  of  documents,  subject  to  the  following  limitations, — first,  there  must 
be  an  action  or  other  proceeding  pending, — secondly,  the  documents  must  relate  to 
such  action  or  other  proceeding, — and  thirdly,  the  case  must  be  one  in  which  a  dis- 
covery could  be  obtained  in  a  court  of  equity  :  and  that  the  right  of  a  plaintiff  in 
equity  is  limited  to  a  discovery  confined  to  a  question  in  the  cause,  and  to  such 
material  documents  as  relate  to  the  proof  of  the  plaintift"'s  case  on  the  trial,  and  does 
not  extend  to  the  discovery  of  the  manner  in  which  the  defendant's  case  is  to  bo 
established,  or  to  evidence  which  relates  exclu.sively  to  his  ease.  A  further  illustra- 
tion of  the  rule  is  to  lie  found  in  the  case  of  Rkcard  v.  Tin;  Inclomrc  Comnmsiancr.i  for 
England  awl  li'dlex,  4  Ellis  &  B.  329.  There,  on  a  feigned  issue  directed  under  the 
statute  8  &  9  Vict.  [418]  c.  118,  s.  56,  to  try  whether  the  plaintiffs  had  such  an  interest 
in  a  manor  as  entitled  them  to  object  to  the  inclosure  of  certain  lands  lying  within  it, 
the  substance  of  the  defendant's  case  was,  that,  though  the  plaintiff's  were  lords  of  the 
manor,  yet  a  former  lord,  L.,  to  whom  the  plaintiffs  were  privy  in  esfaite,  agreed,  in 
1800,  not  under  seal,  to  take  an  allotment  in  severalty  of  151  acres  of  the  wiiste  in 
lieu  of  his  interest  in  the  rest  of  the  waste;  that  the  agreement  was  acted  upon,  and 
the  plaintiff's  still  enjoyed  the  allotment.  A  judge's  order  having  been  olitained  by 
the  defendant  to  inspect  the  conveyances  by  which  L.  acquired  the  manoi' before  1800, 
and  the  conveyance  by  L.  to  his  son,  the  probate  of  the  will  of  the  sou,  under  which 
the  plaintiff's  were  executors,  and  also  all  leases  and  entries  relating  to  the  letting  of 
the  151  acres  alleged  to  have  been  allotted, — the  court,  upon  a  rule  to  rescind  the 
order,  held  that  each  of  tlic  documents  was  relevant  to  the  support  of  the  defendant's 
case,  and,  being  sr),  the  defendant  was  entitled  to  inspect  them,  though  they  were 
also  title-deeds  of  the  plaintiff's.  [Willes,  J.  The  case  of  The  AUornvy-dvmTal  v.  The 
Cmjm'al ion  of  London,  \'2  Beavan.  8,  is  in  point  upon  that.  The  corporation  of  London, 
who  held  the  office  of  consei-vators  of  the  river  Thames  under  the  Crown,  claimed  the 
freehold  of  the  bed  and  shores,  and,  in  answer  to  an  information,  which  insisted  on 
the  right  of  the  Crown  thereto,  set  up  a  prescriptive  title,  and  refu.sed  to  discover  the 
charters,  i^c,  under  which  they  held,  the  particulars  of  their  title,  the  mode  in  which 
they  intended  to  make  it  out,  or  the  evidence  by  which  it  was  to  be  suppoi'teil.  They 
admitted  the  possession  of  documents  relating  (as  they  said)  to  their  own  right,  and 
which  formed  material  evidence  foi-  them,  but  they  did  not  (as  they  said)  ten<l  to 
prove  the  right  of  the  Crown  ;  and  thev  submitterl  the}'  were  not  bound  to  [419]  set 
forth  a  list  thereof.     But  the  court,  on  a  consideration  of  the -whole  csise,  having 

(a)  The  costs  of  the  inspection  of  documents  under  this  statute  nnist  be  p.iiil  by 
the  party  seeking  it;  but  the  costs  of  the  application  are  costs  in  the  cause  :  ]liU  v. 
rhilp,  -I  E.xch.  232. 
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regard  to  the  nature  of  the  title  claimed  to  the  bed  or  soil  of  the  river,  to  the  circum- 
stances under  which  it  was  claimed,  and  to  the  fiduciarj'-  relation  which  subsisted 
between  the  Crown  and  the  corporation  in  respect  of  the  conservancy, — held  that  the 
defendants  were  bound  to  give  the  discovery  required.]  In  Coliipin  v.  Trucman,  3 
Hurlst.  &  N.  S71,  in  an  action  for  a  breach  of  contract,  in  not  accepting  goods,  to 
which  the  defendant  pleaded  fraud,  a  judge  having  made  an  order  for  the  inspection 
of  the  correspondence  between  the  plaintiffs  and  the  consignors  of  the  goods  and  the 
plaintifl's  and  their  broker,  after  the  contract  and  alleged  breach, — it  was  held  that 
the  order  was  properly  made.  [Williams,  J.  In  actions  upon  policies,  the  under- 
writers always  get  inspection  of  surveys.]  It  is  every  day's  practice.  The  cases  in 
equity  clearly  sustain  the  propriety  of  this  order  :  see  Maden  v.  I'eevers,  7  Beavan,  489  ; 
Kerr  V.  Gillesjiie,  7  Beavan,  572  ;  Siidtli  v.  The  Duke  of  Beaufort,  1  Hare,  507.  In 
Flight  V.  Robinson,  ^  Bea\-an,  22,  the  Master  of  the  Kolls  says  :  "  According  to  the 
general  rule  which  has  always  prevailed  in  this  court,  every  defendant  is  bound  to 
discover  all  the  facts  within  his  knowledge,  and  to  produce  all  documents  in  his  pos- 
session which  are  material  to  the  case  of  the  plaintiff.  However  disagreeable  it  may 
be  to  make  the  di.sclosure,  however  contrary  to  his  personal  interests,  however  fatal 
to  the  claim  upon  which  he  may  have  insisted,  he  is  required  and  compelled,  under 
the  most  solemn  sanction,  to  set  forth  all  he  know.s,  believes,  or  thinks  in  relation  to 
the  matters  in  question."  In  Goodall  v.  Little,  20  Law  Journ.  Ch.  132,  133,  Lord 
Cranworth,  V.  C,  says:  "The  plaintiffs  assert  a  title  which  the  defendants  deny. 
The  defendants  admit  that  they  have  in  their  possession  documents  relating  to  the 
[420]  matters  in  the  bill  mentioned.  Some  of  the  matters  in  the  bill  mentioned  are 
the  facts  from  which  the  plaintiffs  shew,  or  allege  they  shew,  a  title.  The  documents 
in  question  relate  or,  for  aught  that  appears  in  the  answer,  may  relate  to  those  very 
facts.  The  defendants,  it  is  true,  say  that  the  documents  would  not  shew  the  facts 
to  be  as  the  plaintiff's  allege  them  to  be.  But  that  is  the  very  point  in  issue.  The 
documents  relate  to  the  matters  in  dispute.  What  is  the  true  result  of  them,  is  the 
matter  to  be  decided.  It  mav  be  true,  as  stated  by  the  answer,  that  by  the  documents, 
that  is,  by  them  alone,  the  truth  of  the  plaintiffs'  case  would  not  appear ;  but  they 
may  form  material  links  in  the  chain  of  proof,  and,  at  all  events,  as  it  is  admitted  they 
relate  to  the  matters  in  dispute,  the  plaintiffs,  unless  there  be  some  other  objection, 
are  entitled  to  see  them,  in  order  to  form  their  own  opinion  whether  they  do  or  do 
not  make  out  or  help  to  make  out  their  title."  [Willes,  J.  In  equity,  the  only 
inquiry  is,  whether  the  plaintiff  has  an  interest  in  the  document,  and  whether  it  is 
privileged.  If  the  matter  rested  upon  the  defendant's  affidavit,  there  would  clearly 
be  no  j)rivilege.]  The  judgment  of  Kichards,  C.  B.,  in  Bligh  v.  Berson,  7  Price,  205, 
has  no  application  to  this  case :  and  Mickleihwait  v.  Moor,  3  Meriv.  292,  tui-ned  on  the 
want  of  a  sufficient  admission. 

David  Keane,  in  support  of  the  rule.  It  is  positively  sworn  on  the  part  of  the 
defendants  that  the  documents  the  production  of  which  is  directed  by  the  order  in 
question,  are  exclusively  applicable  to  their  case  :  that  necessarily  involves  a  negation 
that  the}'  have  any  application  to  the  ease  of  the  plaintiffs  :  whereas,  on  the  other 
side,  there  is  a  mere  statement  as  to  the  deponent's  information  and  belief  that  they 
will  be  material  and  necessary  for  the  plaintiffs'  case.  The  autho-[421]-rity  the  most 
analogous  to  this  is  the  case  of  Micklethwait  v.  Moor,  3  Meriv.  292.  There,  on  a  bill 
to  set  aside  a  partition  on  the  ground  of  inequality,  and  for  a  new  partition,  stating  a 
valuation  and  estimate,  the  gross  result  of  which,  without  the  particulars,  was  con- 
tained in  a  schedule  to  the  bill,  the  answer  denying  the  accuracy  of  the  valuation,  but 
alleging  that  the  defendant  was  unable  to  set  forth  in  what  particulars  it  was  inaccu- 
rate, by  reason  of  such  omission, — a  motion  by  the  defendant  for  production  of  the 
valuation  and  papers,  &e.,  relative  thereto,  was  refused  with  costs.  And  Lord  Eldon 
said  :  "The  case  cited,  of  Pickering  v.  lligbi/,  18  Ves.  484,  is  very  different  from  the 
present  case.  There,  the  bill  was  for  an  account  of  partnership  dealings  :  the  plaintiff' 
and  defendant  were  jointly  entitled  to  the  possession  of  the  documents  the  produc- 
tion of  which  was  the  object  of  the  motion  ;  and  I  then  stated  that  I  thought  I  remem- 
bered an  instance  of  an  application  by  a  defendant  under  such  circumstances  to  stay 
proceedings  for  want  of  an  answer  until  he  had  been  assisted  with  the  inspection 
sought,  and  that  that  sort  of  motion  might  do  without  a  cross-bill.  But  this  case  goes 
very  much  farther  than  any  I  have  ever  yet  heard  of ;  and,  even  if  a  cross-bill  were 
filed  (which  is  the  usual  course),  I  should  not  have  been  able  to  compel  the  production 
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of  these  documents."  The  valuation  there,  was  very  much  in  the  nature  of  the  experi- 
ments here.  To  entitle  a  party  to  inspection  under  thi.s  statute,  it  must  be  shewn 
that  the  case  is  one  in  which  a  discovery  would  be  ordered  in  a  court  of  equity.  This 
is  not  such  a  ease.  If  the  results  had  not  been  set  down  on  paper,  the  plaintiffs 
clearly  could  not  have  asked  for  the  information.  No  instance  can  be  shewn  where 
a  discovery  has  been  ordered  of  experiments  in  relation  to  a  patent.  In  what  does 
that  case  differ  from  this  I  If  the  plaintiffs  had  proceeded,  as  they  might  have  [422] 
done,  under  the  50th  section  («)  of  the  Common  Law  Procedure  Act,  1^54  (17  &  IS 
Vict.  c.  12.5),  the  defendants  would  have  had  an  opportunity  of  setting  out  the  docu- 
ments in  their  possession,  with  their  objections  to  the  pi'oduction  of  each  seriatim. 
[Willes,  J.  This  is  a  contest  between  two  public  bodies.  It  is  hardly  a  case  in  which 
to  raise  these  small  matters  of  practice.]  If  the  court  uphold  this  order,  it  will  lead 
to  results  of  the  most  inconvenient  nature :  for,  no  party  will  be  safe  where  it  is 
known  that  he  has  made  experiments  or  calculations  with  a  view  to  assist  him  in  the 
prosecution  of  his  claim  or  in  establishing  his  defence. 

WiLLE.s,  J.  I  am  of  opinion  that  this  rule  must  be  discharged  :  and  I  trust  that 
the  decision  to  which  we  find  ourselves  compelled  to  come  will  not  lead  to  the 
inconveniences  which  Mr.  Keane  seems  to  apprehend.  It  may  be  that  thisca.se  comes 
very  near  the  dividing  line  at  which  the  province  of  discovery  ceases.  To  go  beyond 
that  line  would  l)e,  improperly  to  permit  [423]  the  one  party  to  pry  into  the  case  or 
defence  of  the  other.  But  it  appears  to  me  that  the  present  case  falls  clearly  within 
the  line.  Two  points  have  been  uiged  upon  the  argument  of  this  rule,  on  the  part  of  the 
defendants.  First,  it  is  said  that  certain  requirements  of  the  17  &  18  Vict.  c.  125 
have  not  been  complied  with,  and  that  the  application  is  not  before  the  court  in  such 
a  form  as  to  enable  the  court  to  come  to  a  decision  upon  the  main  question.  As  to 
that,  it  appears  to  me  that  the  cour.se  of  proceedings  at  Chambers  and  upon  the 
application  for  this  rule,  precludes  the  defendants  from  urging  that  objection.  Mr. 
Keane  moved  the  rule  upon  the  substantial  (juestion  whether  or  not  the  plaintiffs 
were  entitled  to  the  production  of  the  documents  they  sought ;  and  he  did  not  then 
set  up  the  point  last  relied  on.  I  do  not  saj'  that  the  objection,  if  taken,  could  have 
been  urged  successfully.  It  is  enough  to  say  that  it  was  not  urged.  I  will  now  proceed 
to  consider  the  othei-  ground  submitted  by  Mr.  Keane,  viz.  that  the  documents  in 
question  are  of  such  a  nature  that  a  court  of  equity  would  not  order  a  discovery.  In 
order  to  determine  that,  we  must  look  at  the  cliaiacter  of  the  doctnnents.  The  action 
is  brought  by  the  London  Gas-Light  Company  against  the  vcstiy  of  the  parish  of 
Chelsea  to  recover  a  large  sum  alleged  to  l)e  due  to  the  company  foi-  gas  supplied  to 
the  parish.  The  defendants  have  paid  into  court  a  certain  sum,  denying  their  liability 
for  anything  further.  I  assume  that  the  dispute  is  bona  fide  on  the  defendants'  part, 
and  that  the  plaintiffs  also  think  they  are  in  the  right.  The  question  is,  whether  the 
gas  which  has  been  supplied  by  the  plaintiff's  was  in  point  of  quality  and  quantity  such 
as  to  entitle  them  to  a  larger  sum  than  that  which  has  been  paid  into  court  liy  the 
defendants,  rrocecdings  have  been  taken,  and  the  niattei'  is  p(!M(liiig  in  court.  Upon 
application  to  my  Brother  Byles  [424]  at  Chambers,  the  defendants,  on  the  Kith  of 
April,  obtained  an  oi'der  requiring  the  plaintiffs  to  produce  certain  docmnents,  viz. 
"Weekly  reports  of  the  inspectoi-,  i)aily  pressure  papers  in  the  district,  Pressure 
register  papers  at  the  works  at  Vauxhall,  District  inspector's  book,  containing  list  of 
public  lamps,  District  inspector's  report  book,  I  )istrict  inspector's  l)ook  of  measiu'cment 
of  quantity  of  gas  consumed  in  public  lamps  in  Chelsea  during  the  last  two  months  of 

(a)  Which  enacts,  that,  "  upon  the  application  of  cither  party  to  any  cause  or  other 
civil  proceeding  in  any  of  the  suj)erior  courts,  upon  an  atlidavit  by  such  party  of  his 
belief  that  aiiy  document,  to  the  production  of  which  he  is  entitled  for  the  ])in-pose  of 
discovery  or  otherwise,  as  in  the  jwsscssion  or  power  of  the  o])|)osite  party,  it  shall 
be  lawful  for  the  court  or  judge  to  order  that  the  party  against  whom  such  application 
is  mad(!,  or,  if  such  paity  is  a  body  corp<;)ratc,  that  some  oliicer  to  be  named  of  such 
body  ('(M-porate  shall  answer  on  atlidavit,  stating  what  flocinncnts  he  or  they  has  or 
have  in  his  or  their  possession  or  ])owcr  relating  to  the  matters  in  dispnle,  or  what  he 
knows  as  to  the  custody  they  or  any  of  them  are  in,  aiul  whether  he  or  they  objects 
or  object  (and,  if  .so,  on  what  groiuids,)  to  the  jirodnction  of  such  as  are  in  his  or 
their  possession  or  power  ;  and,  upon  such  atlidavit  being  made,  the  coiwt  or  judge 
may  make  such  fiu'ther  order  thereon  as  shall  lie  just." 

C.  P.  XIX.— 17* 
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1858,  Mr.  Warrington's  reports  of  the  illuminating  power  of  the  plaintiffs'  gas,  and 
Ledger  containing  defendants'  account."  Under  that  order,  the  defendants  were 
entitled  to  have  from  the  plaintiff's  an  inspection  of  documents  containing  information 
which  they  had  obtained  from  their  officers  as  to  the  quantity  and  quality  of  the  gas 
supplied  liy  them  under  their  contract  with  the  defendants.  That  order  having  been 
obtained,  and  the  required  information  having  been  given  by  them  under  it,  the 
plaintiffs  apply,  and  not,  I  think,  unreasonably,  for  similar  information  at  the  hands 
of  the  defendants.  The  substance  of  the  application  is  this, — the  vestry  by  their  officers 
have  watched  the  lamps,  and  have  ascertained  by  experiment  or  observation  the  quantity 
and  quality  of  the  gas  supplied  to  them.  The  results  of  these  experiments  or  observa- 
tions are  not  mere  proofs  collected  by  the  defendants'  attorney  for  the  purpose  of 
estabhshing  their  defence  to  the  action.  It  seems  to  me  to  be  just  as  if  a  person  who 
has  received  a  quantity  of  goods  were  to  weigh  or  measure  them  and  write  down  the 
results  of  that  process  in  his  journal.  I  apprehend  the  seller  of  the  goods  would  have 
such  an  interest  in  that  entiy  as  would  entitle  him  to  a  di.scovery.  I  cannot  see  any 
difference  between  that  case  and  this  :  the  observations  which  apply  to  quantity  will 
equally  ap])ly  to  quality.  Without  going  through  [425]  the  authorities  in  equity,  it 
seems  to  me  that  this  is  clearly  a  case  in  which  a  discovery  would  be  ordered.  I  need 
only  refer  to  the  affidavit  of  Mr.  Jones,  the  company's  engineer,  which  is  the  one  which 
was  acted  on  by  my  Brother  Byles,  to  shew  that  this  is  so.  The  third  and  fourth 
paragraphs  of  that  affidavit  are  as  follows : — "  I  am  informed  and  believe  that  the 
defendants  have,  by  their  officers  and  others,  made  experiments  and  observations  with 
regard  to  the  lighting  by  the  plaintiff's  of  the  lamps  in  the  defendants'  parish  under 
the  said  contract,  and  that  they  have  in  their  possession  and  power  certain  papers  and 
writings  shewing  the  result  of  the  said  experiments  and  observation!?,  which  will  prove 
that  the  plaintiff's  have  performed  their  said  contract,  both  as  to  the  quantity  and 
quality  of  the  gas  supplied  to  the  parish  of  Chelsea  ; "  and  "  I  am  informed  and  believe 
that  it  will  be  material  and  necessary'  for  the  plaintiffs,  in  order  to  enable  them  to 
prepare  for  the  trial  of  this  cause,  to  inspect  and  take  copies  of  or  extracts  from  the 
saicl  papers  in  the  defendants'  possession  shewing  the  result  of  the  said  experiments 
and  observations."  That  appears  to  me  to  bring  the  matter  within  the  case  I  put. 
Now,  is  there  any  answer  to  that  affidavit  1  It  is  suggested  that  there  is,  in  the  third 
paragraph  of  the  affidavit  of  Mr.  Hobbs,  the  managing-clerk  to  the  defendants'  attorneys, 
in  which  he  says, — "  It  was  stated  to  Mr.  Justice  Hyles  by  the  counsel  for  the  defen- 
dants, as  the  fact  was  and  is,  that  the  matters  of  which  discovery  is  by  the  said  order 
directed,  are  evidence  relating  exclusively  to  the  defendants'  case,  and  that  obedience 
to  the  said  order  will  disclose  the  maimer  in  which  the  defendants'  case  and  their  disproof 
of  the  case  of  the  plaintiff's  is  to  be  established."  As  to  the  second  branch  of  that 
paragraph,  it  is  immaterial,  because  it  is  not  an  objection  to  discovery  that  it  discloses 
the  defendants'  case,  if  it  [426]  proves  the  plaintiff's'.  The  first  part  is  all  which  is 
material.  I  assume  that  these  documents  are  evidence  for  the  defendants.  But  we 
must  take  that  in  conjunction  with  what  is  sworn  on  the  other  side,  and  not  denied, 
viz.  that  the  contents  of  the  papers  will  prove  that  the  plaintiff's  have  performed  their 
said  contract  both  as  to  the  quantity  and  quality  of  the  gas  supplied  to  the  parish. 
Taking  the  affidavits  together,  it  may  be  that  the  mode  of  reconciling  them  may  be, 
that  the  results  of  the  experiments  and  observations  may  go  to  diminish  the  plaintiff's' 
claim.  It  is  enough  to  say  it  may  be  so,  and  thei-efore  I  think  no  sufficient  answer 
has  been  given  to  the  application.  I  am  not  aware  of  any  principle  in  the  law  of 
discovery  which  should  prevent  us  from  giving  the  plaintiff's  the  inspection  they  ask, 
and  which  they  are  in  justice  entitled  to.  A  case  was  referred  to,  of  Bligh  v.  Bersan, 
1  Price,  205,  in  which  the  court  refused  to  gi\'e  discovery  of  a  book  in  the  possession 
of  the  defendant's  attorney.  But  there  it  did  not  appear  that  the  book,  if  produced, 
would  be  evidence  iu  favor  of  the  plaintiff'.  The  observations  of  the  Lord  Chief  Baron 
shew  plainly  the  principle  upon  which  he  proceeded.  "  This  book,"  he  says,  "  is  part 
of  the  defendant's  e^•idence  ;  and  the  rule  is  clear,  that  you  have  no  right  to  call  upon 
your  opponent  in  this  way  to  expose  his  case  to  his  adveisary.  It  would  lie  opening 
a  \vide  door  to  perjury.  Besides,  you  must  shew  in  all  cases  of  an  application  for 
production  of  papers,  that  they  would  be  evidence  making  in  3'our  favor ;  and  that 
must  be  shewn  by  admission  in  the  defendant's  answer."  That,  therefore,  was  evidently 
a  fishing  application.  As  to  the  case  of  Micklethcait  v.  AIooi;  3  Meriv.  292,  that  falls 
within  the  same  observation.     There  did  not  exist  the  additional  circumstance  of 
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interest  there,  viz.  that  the  document  would  be  evidence  to  support  the  defendant's 
case.  These  are  documents  [427]  which  would  be  evidence  for  the  plaintifis.  For 
these  reasons,  I  think  the  order  of  my  Brother  Byles  was  right,  and  that  the  rule  must 
be  discharged  with  costs. 

Byles,"J.  The  matter  has  been  so  fully  gone  into  by  my  Brother  Willes  that  I 
■do  not  think  it  necessary  to  add  anything. 

Kule  discharged,  with  costs. 


Dresser  v.  Norman  and  Anothei;.    April  21st,  18-59. 

The  court  has  no  power  to  grant  a  rule  for  a  special  jury  before  i.ssue  joined,  even 
where,  in  consecjuence  of  the  defendant's  being  under  terms  to  take  short  notice  of 
trial,  he  would  not,  if  he  waited  till  joinder,  be  in  time  to  move  for  a  special  jury 
a  sutticient  number  of  days  before  the  trial. — The  proviso  at  the  end  of  the  44th 
rule  of  Hilary,  1853,  applies  to  the  six  days'  notice. 

The  declaration  in  this  case  was  delivered  on  the  4th  of  April,  and  the  defendants 
pleaded  on  the  20th,  but  the  plaintiff  had  not  replied.  The  defendants  were  under 
terms  to  take  short  notice  of  trial  for  the  first  London  sitting  in  this  term,  the  27th. 
Upon  an  afhdavit  stating  these  facts,  and  that  the  defendants  were  advised  that  the 
cause  was  a  tit  and  proper  one  to  be  tried  by  a  special  jury,  but  that,  should  the 
plaintitl'  give  notice  of  trial  for  the  27th,  the  defendants  would  l)e  prevented,  by  reason 
(jf  the  holidays  which  would  intervene  between  the  21st  and  27th  of  April,  from 
applying  for  a  special  jury  after  issue  joined, 

Crompton  llutton  moved  for  a  rule  for  a  special  jury  notwithstanding  the  non- 
joinder of  issue.  [Cockburn,  C.  J.  I  do  not  see  how  we  can  dispense  with  the  general 
law,  which  precludes  the  application  for  a  special  jury  before  issue  joined.  Your 
better  course  probably  will  be  to  apply  to  the  judge  at  nisi  prius  to  postpone  the 
cause  under  the  special  circumstances.]  In  Sai/i-r  v.  Dufaiir,  9  Q.  B.  800,  it  was  held 
that  a  defendant  cannot,  without  special  application  to  a  judge,  have  a  [428]  rule  for 
a  special  jury  before  issue  joined,  although,  being  under  terms  to  take  short  notice  of 
trial,  he  would  not,  if  he  waited  till  joinder,  be  in  time  to  move  for  a  special  jury  a 
sufficient  numlier  of  days  before  the  trial.  [Ci-o\vdcr,  J.  Is  that  any  authority  that 
it  can  l)e  done  with  leave  ?  Willes,  J.  The  court  had  no  power  to  award  jury  process 
before  the  cause  was  at  issue  :  6  G.  4,  c.  50,  s.  30.  The  Common  Law  Procedure  Act, 
1852,  dispen.ses  with  jury  process,  but  it  has  not  altered  the  law  in  this  respect.]  The 
proviso  in  the  rule  44  of  Hilaiy  Term,  185-'5,  cures  that.  That  rule  is  as  follows  : — 
"No  rule  for  a  special  jury  shall  be  granted  on  behalf  of  any  defendant  (or  plaintiff 
in  replevin),  except  on  an  atUdavit,  either  stating  that  no  notice  of  trial  has  been  given, 
or,  if  it  has  been  given,  then  sUiting  the  day  for  which  such  notice  has  been  given  ;  and, 
in  the  latter  case,  no  such  rule  is  to  be  granted,  unless  such  application  is  made  for  it 
more  than  six  days  before  that  day  :  provided  that  a  judge  may,  on  summons,  order 
a  rule  for  a  special  jury  to  be  drawn  up  at  any  time."  [Willes,  J.  That  proviso 
only  applies  to  the  six  day.s'  notice.]  The  44th  rule  of  Hilary,  185.'!,  is  a  mere 
re-production  of  the  rule  of  Hilary,  1  Vict.  [Willes,  J.  It  therefore  introduces  no 
new  practice.  The  fJ  U.  4,  c.  50,  s.  30,  in  terms  enacts  that  there  can  be  no  jury  until 
there  is  an  issue  joined.] 

Per  Curiam.  The  whole  power  and  authority  of  the  court  in  this  respect  is  based 
upon  the  fact  of  there  being  an  issue  joined  between  the  parties.  The  .'!Oth  section 
of  the  6  G.  4,  c.  50,  enacts  that  the  court  or  judge  may  order  a  special  jury  to  be 
struck  "in  any  case  depending  in  court,"  and  that  "every  jury  so  struck  shall  be  the 
jury  leturned  for  the  trial  of  such  issue."  We  cannot  help  you. 
Kule  refused. 
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[429]  Between  Henry  Dressee,  Judgmentcreditor,  and  William  Johns,  Judg- 
ment-debtor, The  Maritime  Passengers'  Assurance  Company,  Garnishees ; 
AND  between  James  Chilton,  Judgment-creditor,  and  William  Johns, 
Judgment-debtor,  The  Maritime  Passengers'  Assurance  Company, 
Garnishees  ;  AND  In  re  James  Chilton,  Gentleman,  one,  &c.    April,  30th,  1859. 

[S.  C.  28  L.  J.  C.  P.  281  ;  5  Jur.  N.  S.  1262.     Eeferred  to,  Horskij  v.  Cox, 
1869,  L.  R.  4  Ch.  100.] 

A  mere  verdict  in  an  action  of  contract  for  unliquidated  damages  is  not  a  "  debt  owing 
or  accruing,"  so  as  to  be  attachable  under  the  61st  section  of  the  Common  Law 
Procedure  Act,  18.54. — A.  obtained  a  verdict  against  B.  for  1001.  on  the  21st  of 
Februarj',  but  judgment  was  not  signed  until  the  8th  of  March.  On  the  4th  of 
March,  C.,  who  had  an  unsatisfied  judgment  against  A.,  obtained  an  order  nisi  under 
the  61st  section  of  the  Common  Law  Procedure  Act,  18.54,  to  attach  the  1001.  in  the 
hands  of  B.,  upon  which  an  absolute  order  was  made  on  the  11th  ; — Held,  that  the 
order  was  invalid,  there  being  no  debt  "owing  or  accruing"  when  the  order  nisi 
was  obtained. 

Li  Jul3-,  1857,  William  Johns  was  arrested  at  the  suit  of  Henry  Dresser  for  an 
alleged  claim  of  1001.  and  upwards ;  upon  which  Johns  paid  into  the  hands  of  the 
sheriti'  lOOl.  in  lieu  of  bail,  and  201.  for  costs.  Li  the  action  in  which  that  arrest  took 
place  (in  the  Common  Pleas),  Mr.  Chilton  acted  as  attorney  for  the  defendant,  and 
the  cause  was  referred,  and  an  award  was  ultimately  made  in  favour  of  the  pUiintifl', 
Dresser,  for  2001.  and  costs,  which  costs  were  afterwards  taxed  and  allowed  at  741. 
19s.  2d.  Final  judgment  was  signed  in  this  action  on  the  1st  of  May,  1858;  and 
Dresser  aftei-wards  obtained  the  ]  201.  out  of  court. 

Whilst  the  action  at  the  suit  of  Dresser  against  Johns  was  pending,  Chilton,  as 
attorney  for  Johns,  brought  an  action  against  the  Maritime  Passengers'  Assurance 
Company,  to  recover  the  sum  of  1001.,  on  a  policy  of  insurance  on  certain  effects 
belonging  to  [430]  Johns,  which  had  been  lost  at  sea  :  but,  in  consequence  of  the 
plaintitt"'s  absence  at  sea,  that  action  was  not  carried  down  for  trial  until  the  sittings 
in  London  after  last  Hilary  Term.  The  trial  took  place  on  the  21st  of  February,  when 
a  verdict  was  found  for  the  plaintiff  for  1001.  The  plaintiff's  costs  of  this  action  were 
taxed  at  601.  2s.,  and  on  the  8th  of  March  judgment  was  signed  therein  for  1601.  2s. 

Johns,  being  indebted  to  Chilton  for  tlie  costs  incurrecl  by  him  in  the  defence  of 
the  first-mentioned  action,  and  also  for  the  extra  costs  in  the  action  against  the 
Maritime  Passengers'  Assurance  Company,  and  being  desirous  to  secure  to  him  the 
payment  of  what  should  be  due  to  him,  on  the  25th  of  February  executed  a  warrant 
of  attorney  in  his  favour  for  5001.,  with  a  defeazance  conditioned  to  avoid  the  same  on 
payment  of  2501.  and  costs. 

Judgment  was  signed  upon  this  warrant  of  attorney  on  the  26th  of  February  ;  and 
on  the  4th  of  March,  1859,  Dresser  obtained  a  judge's  order  nisi,  under  the  Gist  section  (a) 

(a)  The  60th  section  enacts  that  "  it  shall  be  lawful  for  any  creditor  who  has  obtained 
a  judgment  in  any  of  the  superior  courts  to  apply  to  the  court  or  a  judge  for  a  rule  or 
order'  that  the  judgment-debtor  should  be  orally  examined  as  to  any  and  what  debts 
are  owing  to  him  before  a  master  of  the  court  or  such  other  person  as  the  court  or 
judge  shall  appoint;  and  the  court  or  judge  may  make  such  rule  or  order  for  the 
examination  of  such  judgment-delator,  and  for  the  production  of  any  books  or  docu- 
ments, and  the  examination  shall  be  conducted  in  the  same  manner  as  in  the  case  of 
an  oral  examination  of  an  opposite  party  before  a  master  under  this  act." 

And  the  61st  enacts  that  "it  shall  be  lawful  for  a  judge,  upon  the  ex  parte  applica- 
tion of  such  judgment-creditor,  either  before  or  after  such  oral  examination,  and  upon 
affidavit  by  him.self  or  his  attorney  stating  that  judgment  has  been  recovered,  and  that 
it  is  still  unsati.sfied,  and  to  what  amount,  and  that  any  other  person  is  indebted  to 
the  judgment-debtor,  and  is  within  the  jurisdiction,  to  order  that  all  debts  owing  or 
accruing  from  such  third  person  (hereinafter  called  the  garnishee)  to  the  judgment- 
debtor  shall  be  attached  to  answer  the  judgment-debt ;  and  by  the  same  or  any  subse- 
quent order  it  may  be  ordered  that  the  garnishee  shall  appear  before  the  judge  or  a 
master  of  the  court,  as  such  judge  shall  appoint,  to  shew  cause  why  he  should  not  pay 
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of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  12-3),  to  attach  the  debt 
due  to  [431]  Johns  from  the  Maritime  Passengers'  Assurance  Company.  On  the  same 
day,  Chilton  obtained  a  simihir  order.  Upon  service  of  this  last-mentioned  order, 
Chilton  was  informed  that  the  money  had  already  been  attached  in  the  company's 
hands  by  Dresser.  Chilton  thereupon  gave  the  company  notice  of  his  lien  for  costs 
upon  the  judgment  so  recovered  against  them  by  Johns  ;  and  on  the  10th  of  March 
he  obtained  "a  second  garnishee  order  to  attach  the  debt,  judgment  having  then 
been  signed  :  and,  at  the  return  of  the  order  for  attachment  obtained  by  Dresser,  viz. 
on  the  1 1th  of  March,  Chilton  appeared  by  counsel  to  oppose  the  payment  over  to 
him  of  the  amount  of  the  verdict,  but  the  learned  judge  refused  to  hear  him,  on  the 
ground  that  he  was  not  a  party  to  the  order,  and  that  the  company  were  willing  to 
pay  the  money  to  Dresser  ;  and  the  following  oixler  was  made  : — 

"  In  the  matter  of  attachment  of  debt. 

"  Henry  Dresser,  Judgment-creditor,  agd.  IVilliam  Johns,  Jttdgment-dehtm;  The  Maritime 
Passengers'  Assurance  Company,  Garnishees. 

"Upon  hearing  the  attorneys  or  agents  for  the  judgment-creditor  and  for  the 
garnishees,  and  the  order  made  herein  on  the  4th  day  of  March,  1859,  whereby  it  was 
ordered  that  all  debts  [432]  owing  (or  accruing  due)  from  the  said  garnishees  to  the 
.said  judgment-debtor  be  attached  to  answer  a  judgment  recovered  against  the  said 
judgment-debtor  by  the  .said  judgment-creditor  in  tlio  court  of  Common  Pleas  on  the 
10th  day  of  March,  1858,  for  the  sum  of  2741.  19s.,  and  upon  which  judgment  the  sum 
of  1541.  19s.  2d.  remained  due  and  unpaid,  I  do  order  that  the  said  garnishees  do 
forthwith  pay  the  said  judgment-creditor  the  debt  of  1001.  due  from  them  to  the  said 
judgment-debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment-debt, 
and  that,  in  default  thereof,  execution  may  issue  for  the  same." 

The  1001.  was  paid  over  to  Dresser's  attorneys  on  the  14th  of  March  ;  and  on  the 
same  day  they  were  served  with  a  summons  at  the  instance  of  Chilton  calling  upon 
them  to  shew  cause  why  the  garnishee  summons  and  order  of  the  4th  and  11th  of 
March  respectively  should  not  be  set  aside,  or  why  the  garnishee  order  of  the  4th  of 
March,  at  the  instance  of  Chilton,  should  not  have  priority  over  and  supersede  the 
said  order  of  the  11th  of  March  at  the  instance  of  Dresser,— on  the  ground,  amongst 
others,  that  Chilton,  as  the  attorney  for  Johns,  had  a  lien  far  his  costs  upon  the 
moneys  so  atUiched. 

This  last-mentioned  summons  was  attended  before  Williams,  .1.,  on  the  17th  of 
March,  who,  after  reading  the  affidavits  and  hearing  counsel,  made  an  order  that 
Dresser,  the  judgment-creditor,  "do  pay  into  court  within  three  days  1001.  received 
from  the  garnishees  under  the  order  of  the  11th  of  March  instant,  made  in  the  first- 
mentioned  cause,  that  the  whole  matter  be  referred  to  the  court,  and  that  all  costs 
shall  abide  the  event." 

The  money  was  accordingly  paid  into  court  on  the  21st  of  March.  On  the  22nd 
of  March,  Chilton  obtained  an  order  upon  the  garnishees  to  pay  him  the  601.  2s.,  [433] 
the  amount  of  the  ta.xed  costs  in  the  action  of  Jolms  v.  Tin;  Mnritimc  I'assenyrrs'  Assurance 
t'oiiipani/ ;  and  on  the  second  day  of  this  term, 

Pearce,  on  behalf  of  Chilton,  obtained  a  rule  calling  upon  Dresser  to  shew  cause 
why  the  oriler  of  the  4th  of  March  should  not  be  rescinded,  and  why  the  order  of  the 
22nd  of  Man-h  should  not  be  varied  by  increasing  the  .iniount  to  l)e  paid  to  Chilton, 
the  judgment-creditor  in  the  seconfUy  mentioned  matter,  from  the  sum  of  (iOl.  2s.  to 
IGOl.  2s.  ;  and  why  the  sum  of  1001.  paid  into  court  |)ursuant  to  the  order  of  the  17th 
of  March  should  not  be  paid  out  to  Chilton  ;  and  why  Dresser  should  not  pay  to 
Chilton  or  his  agent  the  costs  of  and  occasioned  by  the  several  applications  at  Chambers 
and  of  this  application  to  the  court.  Ho  referred  to  Jones  v.  Thompson,  27  Law  J., 
Q.  B.  234,  where  it  was  held  that  a  verdict  in  an  action  of  contract  for  unliipiidated 
damages,  without  judgment,  is  not  a  "del)t  owing  or  accruing,"  and  cainiot  be  attached 
under  the  (ilst  section  of  the  Common  Ijaw  Procedure  Act,  1854,  17  &  18  Viet.  c.  125. 

J.  Brown  now  shewed  cause.    The  judgment  in  the  action  of  Johns  v.  Tlie  Marithnc 

the  judgment-creditor  the  debt  duo  from  him  to  the  judgment-debtor,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgtnciit-dcbt." 
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FassenyerK'  Asmrance  Company  was  signed  oii  the  8th  of  March,  for  1001.  and  601.  2s. 

for  costs.     The  garnishee  order  was  made  on  the  11th.     [Willes,  J.     An  attorney's 

lien  cannot  be  got  rid  of  by  a  garnishee  order.]     Mr.  Chilton  does  not  insist  upon  his 

lien.    He  seeks,  in  virtue  of  the  judgment  signed  on  his  warrant  of  attorney,  to  obtain 

the  1001.  which  has  already  been  paid  over  to  Dresser.     As  to  the  two  orders  of  the 

4th  of  March,  that  of  Dresser  is  clearly  entitled  to  priority.     [B\des,  J.     At  that  time 

neither  party  was  entitled  to  anything.     There  was  then  no  debt.]     It  does  not  lie  in 

Chilton's  mouth  to  [434]  say  thei'e  was  no  debt :  and  the  garnishees  do  not  dispute 

the  matter.     [Crowder,  J.     Although  the  gai-nishees  make  no  objection,  can  there  be 

an  order  under  the  statute  where  upon  the  face  of  the  matter  it  appears  that  there  is 

no  debtl]     As  between  two  judgment-creditors,  it  is  submitted,  the  objection  cannot 

arise.     [Crowder,  J.     If  there  was  no  debt,  there  can  be  no  ■v'alid  order.]     As  to  the 

order  of  the  10th  of  March,  the  rule  does  not  bring  the  proper  materials  before  the 

court.      [Crowder,  J.      The  whole  matter  was  before  my  Brother  Williams  on  the 

17th  of  March,  including  the  application  of  the  10th.]     The  order  of  the  10th  was 

not  mentioned  on  that  occasion  :   and  the  plaintifl'  Dresser  is  no  party  to  the  order 

of  the   22nd,  which  this  rule  seeks  to  vary.      It  is  no  straining  of  the  language 

of   the    61st   section  of   the  statute   to   say  that  a  debt  is  accruing  as    soon  as  a 

verdict  is   recovered.       [Crowder,  J.      In  Jonrs  v.   Thompsmi,   Wightman,   J.,   says : 

".E.r  parte  Charles,   14  East,    197,  and  several  other  cases,  decide  that  the  amount 

of  a  verdict  in  an  action    for  unliquidated  damages  is  not  a   debt  till  judgment 

has   been   signed.       Those    cases  were   decided  under   the   Bankrupt   Acts.      Now, 

the  Common    Law  Procedure  Act  enables   a  judge,   on   its  being  made   to  appear 

that  another  person  is  indebted   to  the  judgment-debtor,  to  ordei-  that   all   debts 

owing    or    accruing    from    such    third    person    to    the    judgment-debtor    shall    be 

attached  to  answer  the  judgment-debt.     Mr.   Prentice  draws  a  distinction,  relying 

on  the  word   'accruing,'  and  says  the  amount  of  this  verdict  is  a  debt  accruing 

to  the   defendant.       But   it   appears  to  me  that    it   is   neither  a   debt   owing   nor 

accruing :    the   latter  word    can   only  be  applied,   in  my  opinion,   to  a  debitum  in 

prfesenti    solvendum   in    futuro.      There    must   be   a   debt    perfected,    in    order   to 

entitle  a  judgment-creditor  to  the  benefit  of  this  clause."      And  Crompton,  J.,  says  : 

[435]  "  I  think  the  question  to  be  the  same  as  in  a  fiat  oi'  commission  of  bankrupt, 

and  that  there  must  be  an  actual  debt.     Now,  in  Ex  parte  Charles,  it  was  decided  that 

a  verdict  in  an  action  for  unliquidated  damages  did  not  constitute  a  debt  so  as  to  be 

the  foundation  of  a  commission  of  bankiuptcy.     It  was  argued  that  the  Common  Law 

Procedure  Act  makes  a  distinction,  by  using  the  word  'accruing' :  but,  in  my  opinion, 

there  must  still  be  a  debt  which,  though   not  due  in  point  of  pa3'ment,  is  yet  an 

absolute  debt."]     That  is  inconsistent  with  Skelion  v.  Mott,  5  Exch.  231,  where  it  was 

held,  that,  under  the  69th  section  of  the  Insolvent  Act,  1  &  2  Vict.  e.  110,  the  words 

"debts  growing  due,"  were  debts  ascertained  and  payable  in  futuro.     [Willes,  J.     The 

question  was  very  fully  gone  into  in  the  case  of  Sparks  v.  Yountje,  8  Irish  Common 

Law  Rep.  2.31,  where  Pigot,  C.  B.,  puts  the  same  cotistruction  upon  similar  words  in 

the  6.3rd  and  64th  sections  of  the  Irish  Common  Law  Procedure  Act,  19  &  20  Vict. 

c.   102,  as  Wightman,  J.,  and  Crompton,  J.,  adopted  in  Janes  v.  Thompsan, — saying : 

"When  the  words  'accruing  or  owing,'  are  used,  as  they  plainly  are,  to  designate  two 

classes  of  debts,  they  can  receive  each  a  distinct  meaning  only  by  taking  one  as 

denoting  debts  which  are  not  yet  payable,  and  the  other  as  denoting  those  which  are. 

The  phrase  '  debitum  in  prsesenti  solvendum  in  futuro '  is  one  well  known  and  undei'- 

stood  in  our  law.     In  a  case  of  Jmies  v.   Thompson,  which  was  before  the  court  of 

Queen's  Bench  in  England  so  lately  as  last  Easter  Term,  the  court  appear  to  assume 

that  such  a  debt  is  liable  to  an  attachment  under  the  garnishee  sections  of  the  English 

Common  Law  Procedure  Act,  17  it  18  Vict.  c.  12.5."]     The  debt  was  accruing  from 

the  time  the  verdict  was  pronounced,  though  not  perfected  until  judgment  was  signed. 

[Willes,  J.     There  is  no  existing  debt  until  judgment.]     If  the  [436]  court  should 

think  that  Mr.  Chilton  is  entitled  to  the   1001,  the  plaintift'  Dresser  at  all  events  is 

entitled  to  the  costs  of  the  proceedings  at  Chambers,  where  Chilton  was  equally  in  fault. 

Pearce,  in  support  of  the  rule,  was  desired  to  confine  himself  to  the  question  of 

costs.     He  submitted  that  Chilton  was  entitled  to  all  the  costs  occasioned  by  Dresser's 

resistance  to  his  claim.     [Byles,  J.     If  you  get  the  1001.,  and  pay  no  costs,  I  think 

you  ought  to  be  content.     Crowder,  J.     Up  to  the  10th  of  March  both  parties  were 

in  the  wrong.] 
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Crowder,  J.  I  :im  of  opinion  that  this  rule  should  be  made  absolute.  It  appears 
that  on  the  -Ith  of  Mmch,  orders  were  obtained  both  by  Dresser  and  Chilton  to  attach 
in  the  hands  of  the  Maritime  Passengers'  Assurance  Company'  the  money  which  was 
to  become  payable  to  Johns  upon  the  verdict  recovered  by  him  in  his  action  against 
the  company.  But  at  that  time  there  was  no  debt  "  owing  or  accruing "  from  the 
company  to  Johns,  judgment  not  having  then  been  signed  :  Iioth,  therefore,  were 
acting  in  mistake;  for,  there  could  l)e  no  proper  application  under  the  61st  section 
of  the  Common  Law  Procedure  Act,  18.54,  until  there  was  a  debt,  viz.  the  Sth  of 
March,  when  the  judgment  was  signed.  On  the  10th  of  March,  Chilton  obtained  a 
second  order.  It  has  been  argued  by  Mr.  Brown  that  there  was  on  the  4th  of  March, 
when  Dresser's  order  nisi  was  obtained,  a  debt  accruing  due  within  the  meaning  of 
the  statute,  and  therefore  that  the  order  made  on  the  11th  was  a  valid  order.  Jones 
V.  TImmpson,  however,  is  a  direct  decision,  and,  as  we  all  think,  a  correct  decision,  that 
there  was  no  debt  owing  or  accruing  until  the  final  judgment  was  signed  on  the  8th. 
I  myself  have  certainly  acted  upon  that  view  on  [437]  several  occasions  at  Cliambers. 
And  the  Irish  court  of  Exchequer,  in  Sparks  v.  Youiu/e,  8  Irish  Common  Law  Rep.  2.51, 
put  the  same  construction  upon  similar  words  in  the  Irish  Common  Law  Procedure 
Act,  19  &  20  Vict.  c.  102.  There  being,  then,  no  debt  until  judgment  was  signed, 
the  order  of  the  4th  of  March  was  clearly  invalid.  Then  comes  the  order  obtained  by 
Chilton  on  the  10th,  which  was  not  discussed  until  the  17th,  when  my  Brother 
Williams  ordered  that  Dresser  should  pay  into  court  the  1001.  which  he  had  received 
from  the  garnishees  under  the  order  of  the  11th  of  March,  and  that  the  whole  matter 
should  be  referred  to  the  court,  and  the  costs  abide  the  event.  We  are  of  opinion 
that  Mr.  Chiltoti  is,  under  his  order  of  the  10th,  entitled  to  the  1001.  so  directed  to 
be  paid  into  court,  and  also  to  the  costs  of  the  summons  on  which  the  order  of  the 
17th  was  made,  but  not  to  the  costs  of  this  application. 

Kule  absolute  accordingly. 

Cazenove  and  Others,  Assignees  of  John  Thomson,  a  Bankrupt,  v.  The  British 
Equitable  Assurance  Company.     May  6th,  1859. 

[S.  C.  28  L.  J.  C.  P.  259  ;  -5  Jur.  N.  S.  1309  :  affirmed  in  Exchequer  Chamber, 
29  L.  J.  C.  P.  160 ;  6  Jur.  N.  S.  826  ;  8  W.  E.  243.] 

One  T.  effected  a  yjolicy  on  his  own  life,  with  a  condition  thereon  indorsed,  that,  "in 
case  any  fraudulent  or  untrue  statement  was  contained  in  any  of  the  documents 
addressed  to  or  deposited  with  the  company  in  relation  to  the  within  assurance, 
whether  by  the  payee,  the  assured,  or  any  referee  or  other  penson,  then  the  policy 
should  be  void." — Among  the  documents  referred  to  was  one  called  a  "  personal 
statement,"  which  contained,  amongst  others,  the  following  (|uestions  : — "  4.  Whether 
had,  since  infancy,  any  and  what  other  disease  (tlian  those  enumerated  in  a  preced- 
ing question)  requiring  confinement  ? "  "  8.  How  often  has  medical  attendance  been 
required?"  "9.  How  long  did  such  attendance  contiiuie?"  "10.  For  what 
disease  or  diseases?"  "11.  For  what  period  confined  to  the  house  or  bedi" 
"12.  How  long  is  it  since  these  circumstances  occurred?"  "13.  Name  and  address 
of  the  medical  attendant  or  attendants  employed  on  occasion  of  such  disease?" — 
The  answers  to  these  questions  were  as  follows, — To  the  4th,  "  No  " ;  to  the  8th, 
"Two  years  ago;"  to  the  9th,  "About  one  week;"  to  the  10th,  "Disordered 
stomach;"  to  the  11th,  "A  week;"  to  the  12th,  "  One  year ; "  and  to  the  13th, 
"Dr.  K.,  Rock  Ferry." — It  appeared  that  the  attendance  of  Dr.  R.  was  in  December, 
1855  ;  that,  in  January,  1856,  the  assui-eil  had  hud  a  relapse,  when  he  was  attended 
1)y  one  Dr.  C.  :  and  that,  in  February,  while  at  Birmingham,  he  had  another  severe 
illness,  when  his  life  was  despaired  of,  and  on  which  occasion  he  was  attended  by 
three  other  medical  men: — Held,  that  the  untmth  of  the  above  answers  avoided 
the  policy,  notwithstiuiding  the  jury  found  that  no  material  information  had  been 
withheld  from  the  insurers,  and  it  was  conceded  that  there  was  no  intentional  fraud. 

This  was  an  action  by  the  pl.iintiUs,  assignees  of  John  Thomson,  a  liankrupt, 
deceased,  to  recover  the  sum  of  5001.,  for  which  the  deceased  had  insured  his  life 
with  the  ISiitish  E(|uitable  Assurance  Company. 

[438]  The  declaration  stated,  that,  in  the  life-time,  and  before  the  bankruptcy  of 
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the  said  John  Thomson,  the  said  company,  b\'  deed  under  their  common  seal,  dated 
the  5th  of  March,  1857,  covenanted  \vith  him  that  they  the  said  company,  or  their 
successors,  if  their  corporate  funds,  property,  and  effects  for  the  time  being,  including 
the  amount  of  capital  subscribed  for  and  not  paid  up,  if  any,  after  satisfying  all  prior 
claims  and  charges  thereon,  should  be  sufficient  for  the  purpose,  and  if  the  current 
premium  should  have  been  paid,  and  the  other  regulations  indorsed  thereon  should 
have  been  observed  by  the  person  entitled  to  the  benefit  of  that  assurance,  would 
within  two  calendar  months  next  after  satisfactory  proof  should  have  been  made, 
according  to  the  rules,  regulations,  and  practice  of  the  said  company  for  the  time  being, 
of  the  death  of  the  said  John  Thomson,  pay  unto  his  executors  or  administrators  the 
full  sum  of  5001.  sterling,  and  all  such  other  sums,  if  any,  as  the  said  company  by 
their  directors  might  ha\'e  ordered  to  be  added  to  such  amount,  by  way  of  bonus  or 
otlierwise,  according  to  their  practice  for  the  time  being :  pro\-ided  always  that  that 
policy  was  made  subject  to  the  conditions  and  regulations  thereon  indorsed  :  that  the 
said  John  Thomson  afterwards  departed  this  life,  and  satisfactory  proof  of  his  death 
was,  more  than  two  months  before  the  com-[439]-mencement  of  the  action,  made, 
according  to  the  rules,  regulations,  and  practice  of  the  said  company  for  the  time 
being  :  that  all  current  premiums  on  the  said  policy  were  paid,  and  all  the  conditions 
and  regulations  indorsed  thereon  were  observed  and  performed  :  that,  at  the  time  of 
the  said  death,  and  thenceforth  continually,  the  corporate  funds,  property,  and  effects 
of  the  said  company  for  the  time  being,  including  the  amount  of  capital  subscribed  for 
and  not  paid  up,  aftei'  satisfying  all  prior  claims  and  charges  theieon,  were  sufficient 
for  the  purpose  in  the  said  policy  mentioned  :  and  that  the  time  had  elapsed,  and  all 
things  had  taken  place  and  been  done  neeessarj'  to  entitle  the  plaintiff's,  assignees  as 
aforesaid,  to  have  the  said  sum  of  5001.  paid  to  them  as  assignees  as  aforesaid  :  yet 
that  the  said  company  had  made  default,  and  had  not  paid  the  said  sum  of  5001., 
or  any  part  thereof,  according  to  the  said  policy  ;  and  the  said  sum  of  5001.  still 
remained  wholly,  due  and  unpaid  to  the  plaintiffs,  assignees  as  aforesaid. 

The  defendants  pleaded, — first,  that  one  of  the  .said  conditions  and  regulations 
indorsed  on  the  said  policy  was  and  is  to  the  tenor  following,  ihat  is  to  say,  "4th.  In 
case  any  fraudulent  or  untrue  statement  is  contained  in  any  of  the  documents 
addressed  to  or  deposited  with  the  company  in  lelation  to  the  within  assurance, 
whether  hy  the  payee,  the  assured,  or  any  referee  or  other  person,  then  the  policy 
shall  be  void  ;  but,  in  case  of  a  mere  accidental  eri'oneous  statement  of  the  age  of  the 
assured,  the  said  company,  provided  application  shall  be  made  within  three  months 
after  discovery  of  the  error,  and  proof  shall  have  been  given  to  the  satisfaction  of 
their  directors  that  no  fraud  was  intended,  will  waive  such  forfeiture  on  such  terms 
as  the  said  directors  shall  impose  by  an  indorsement  on  this  policy  under  the  hand  of 
their  manager  or  of  their  [440]  chairman  : "  and  that,  before  and  at  the  time  of  the 
making  of  the  said  policy,  di\'ers  fraudulent  statements  were  contained  in  two  certain 
documents  addressed  to  and  deposited  with  the  said  company  by  the  said  John 
Thomson  in  relation  to  the  said  assurance  so  made  as  aforesaid,  the  said  statements 
being  other  than  a  mere  accidental  erroneous  statement  of  the  age  of  the  said  John 
Thomson  ;  whereby  the  said  policy  was  and  is  void. 

>Secondly,  that  one  of  the  said  conditions  and  regulations  indorsed  on  the  said 
policy  was  and  is  to  the  tenor  of  that  set  forth  in  the  said  first  plea ;  and  that,  before 
and  at  the  time  of  the  making  of  the  said  polic}',  divers  untrue  statements  were  con- 
tained in  two  certaiu  documents  addressed  to  and  deposited  with  the  said  company 
by  the  said  John  Thomson  in  relation  to  the  said  insurance  so  made  as  aforesaid,  the 
said  statements  being  other  than  a  mere  accidental  erroneous  statement  of  the  age  of 
the  said  John  Thomson  ;  whereby  the  said  policy  was  and  is  void.     Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  last  Spring  Assizes  at  Liverpool,  when 
the  following  facts  appeared  in  evidence  :  — 

On  the  22nd  of  December,  1856,  the  deceased,  Ralph  Hardie  Thomson,  being 
desirous  of  insuring  his  life  in  the  British  Equitable  Assurance  Office,  was  required  by 
them  to  answer  certain  matters  which  were  contaiued  in  a  printed  form  of  proposal. 
The  material  ones  were, — "  7th.  Have  j'ou  ever,  and  when,  been  attended  by  a 
medical  man  ?  "  "  Sth.  Names  and  addresses  of  the  usual  medical  attendant,  and  the 
last  medical  attendant."  The  answers  given  were,  to  the  7th, — "About  one  year 
ago  ; "  and  to  the  Sth,  "  Names  :  Mr.  Craigie.  Addresses  :  Birkenhead.  Have  known 
the  party  two  years."     There  was  a  further  re-[441]-quirement,  viz.   "  Date  of  last 
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professional  attendance,"  the  answer  to  which  was  not  filled  in.  At  the  foot  of  the 
document  was  the  following  : — "  I  declare  that  the  above  particulars  are  true,  and  that 
I  have  withheld  no  material  information,     llcilph  Ilardie  Thomson." 

In  addition  to  the  form  of  proposal,  the  party  was  required  to  answer  certain 
other  questions  which  were  contained  in  a  document  called  the  "personal  statement," 
of  which  the  following  are  the  material  parts  : — 

"Personal  Statement. 

"  To  be  made  to  the  medical  officer  of  the  British  Ivpiitable  Assurance  Company, 
and  to  be  signed  by  the  party  whose  life  is  proposed  for  assui-ance. 

"  N.B. — It  is  particularly  rcciuested  that  precise  answers  may  be  obtained  to  each 
inquiry. 


'  Questions. 


2.  Whether  had  any  and  which  of  the  following  diseases,  viz. 
rheiiniatisni,  gout,  sliortiiess  of  breatli,  asthma,  palpitation  of  the 
heart,  fainting,  giildine.ss,  headaclie,  tits,  epilepsy,  consumption, 
spitting  or  other  discharges  of  liUjod,  scrofula,  cancer,  piles,  stone. 


gravel,  stricture,  rupture,  insanity,  delirium  tremens,  or  dropsy  > 
4.  Whether   had,   since   infancy, 


No. 
No. 


any  and  what  other  diseases 
requiring  confinement  ? 

5.  Whether  had  tumour  or  swelling  of  any  kind  ?  State  its 
nature  and  position 

G.  Whether  had  any  and  what  accident  requiring  confinement  ? 

7.  If  ever  engaged  in  any  and  wliat  unhealthy  bu.siness  or 
pursuit  ( 

8.  How  often  has  medical  attendance  been  required  ? . 

9.  How  long  did  such  attendance  continue?        .... 

10.  For  what  disease  or  diseases  ?  . 

11.  For  what  ]ipriod  confined  to  the  house  or  the  bed  ? 
[442]  12.  How  long  is  it  since  these  circumstances  occurred  ? 
13.  Name  and  address  of  tlie  medical  attendant  or  attendants 

enqjloyed  on  occasion  of  such  di.sease  ?       ...... 

IG.  Whether  of  strictly  tenq^erate  or  intemperate  or  free  liabits  ? 

"  General  Questions. 

Do  you  know  of  any  and  what  other  circumstances  connected  | 

with  your  fannly,  liabils,  constitution,  health,  or  condition,  which  i 

may  tend  to  alfect  your  life  i !  No. 

Is  there  any  other  circum.stance  which  the  otlicers  of  the  conqiany  , 

ought  to  know  I j  No. 

"I  declare  all  the  above  answers  to  be  correct  and  true. 


No. 

Nose  fracture  at  school. 

No. 

Two  years  ago. 

About  one  week. 

Disordered  stomach. 

A  week. 

One  year. 

Dr.  Roper,  Rock  Ferry 
Temperate. 


"Rali'h  Haroik  Thomson. 
"January  Gth,  18o7." 


Being  satisfied  with  the  above  answers,  the  company,  on  the  fith  of  March,  1S57, 
issued  the  jiolicy  declared  on,  subject  to  certain  conditions  indorsed  thereon,  one  of 
which  was  as  follows  : — 

"4.  In  case  any  fraudulent  or  mitriie  statement  is  contained  in  any  of  the  docu- 
nienls  afldre.ssed  to  or  deposited  with  the  company  in  relation  to  the  within  assurance, 
whotluu'  l)y  the  payee,  the  assured,  or  any  referee  or  other  person,  tlien  the  policy 
shall  be  void.  But,  in  case  of  a  mere  accidental  ei'roneous  statement  of  the  age  of 
the  [a.ssured,  the  .said  company,  provided  aj)j)lication  shall  be  made  within  three 
months  after  discovery  of  the  error,  and  proof  siiall  have  been  given  to  the  satisfaction 
of  their  directors  that  no  fraud  was  intended,  will  waive  such  forfeiture,  on  such  terms 
as  the  said  directors  shall  impose,  by  an  indorsement  on  this  policy,  under  tlio  hand 
of  their  manager  or  of  their  chairman." 

The  tiist  plea,  so  far  as  related  to  the  imputation  of  [443]  fraud  was  abandoned; 
and  the  defendant's  counsel  relied  solely  upon  the  fact  of  the  statements  conUvined 
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in  the  answers  to  certain  of  the  questions  contained  in  the  "  pi'oposal  "  and  "  personal 
statement"  being  untrue,  as  alleged  in  the  second  plea.  The  evidence  upon  the 
subject  was  as  follows  : — The  assured  was  a  man  of  dyspeptic  habit.  In  the  month 
of  December,  18-55,  whilst  residing  at  Birkenhead,  he  had  a  violent  bilious  attack, 
and  was  attended  by  one  Dr.  Eoper.  After  a  few  days  he  got  better,  and  went  to 
Dublin.  He  returned  thence  to  Birkenhead,  where  he  had  a  second  attack,  and  was 
again  attended  by  Dr.  Koper.  Before  his  recovery.  Dr.  Roper  becoming  ill,  the 
assured  was  attended  by  one  Dr.  Craigie,  under  whose  care  he  remained  from  the  2nd 
till  the  8th  of  January,  1856,  when  he  was  restored  to  his  usual  state  of  health,  and 
so  remained  until  the  5th  of  February,  when,  being  in  Birmingham,  his  complaint 
returned  with  such  violence  as  to  require  between  the  15th  and  21st  the  constant 
attendance  of  three  medical  men,  viz.  Dr.  Fletcher,  Dr.  Palmer,  and  an  apothecary. 
Having  recovered  from  this  attack  also,  he  returned  to  Birkenhead,  where  he  remained 
without  requiring  any  further  medical  attendance  until  December,  1857,  when  he 
was  again  under  the  care  of  Dr.  Craigie  for  an  inflammatory  affection  of  the  liver,  which 
complaint  caused  his  death  in  April,  1 858. 

Thomson  became  bankrupt  in  March,  1857,  and  the  plaintiffs  were  appointed  his 
assignees. 

It  was  contended,  on  the  part  of  the  defendants,  that  the  untrue  answers  given  by 
Thomson  to  the  questions  contained  in  the  proposal  and  personal  statement,  which 
formed  the  basis  of  the  contract,  avoided  the  policy  :  and  that  it  was  unnecessary  to 
inquire  whether  the  concealment  of  the  names  of  the  medical  men  who  had  attended 
him  at  Birmingham  was  fraudulent  or  accidental. 

[444]  For  the  plaintifl's  it  was  insisted,  that,  there  being  no  fraud,  and  the  answers 
being  substantially  true,  and  the  information  uncommunicated  immaterial,  the  plaintiffs 
were  entitled  to  recover. 

The  learned  judge,  reserving  the  question  as  to  the  construction  of  the  contract 
for  the  court,  left  it  to  the  jury  to  say  whether  or  not  any  material  information  had 
been  withheld.  They  found  in  the  negative,  and  accordingly  returned  a  verdict  for 
the  plaintiffs  for  the  sum  insured. 

Atheiton,  Q.  C,  on  a  former  day  in  this  term,  in  pursuance  of  the  leave  reserved 
to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants,  on  the 
ground  that  the  untruth  of  the  statements  contained  in  the  proposal  and  personal 
statement  avoided  the  policy  ;  or  for  a  new  trial,  on  the  gi-ound  that  the  verdict  was 
against  the  evidence.  He  referred  to  Anderson  v.  Fitsgerald,  4  House  of  Lords  Cases, 
484.  The  proviso  in  the  policy  there  was,  that,  "  if  any  circumstance  material  to  this 
insui'ance  shall  not  have  been  trul}^  stated,  or  shall  have  been  misrepresented  or 
concealed,  or  any  false  statements  made  to  the  company  in  or  about  the  obtaining  or 
effecting  of  this  insurance,"  the  policy  should  be  void  :  and  it  was  held,  that,  in  an 
action  against  the  company  on  the  policy,  they  were  entitled  to  succeed  if  the  answers 
to  the  questions  contained  in  the  proposal  were  false  ;  and  that  it  was  not  essential  to 
theii'  case  that  the  matters  therein  contained  should  be  material  as  well  as  false. 

Edwaid  James,  Q.  C,  and  Henderson,  shewed  cause.  No  fraud  is  imputed  ;  neither 
is  there  substantially  any  untrue  statement.  Thomson  was  seized  with  an  illness  in 
December,  1855,  which  was  supposed  to  be  then  cured,  but  which  returned  in  January 
and  February,  [445]  1846.  This  was  all  one  illness,  with  intervals  of  alleviation.  It 
was  enough,  therefore,  to  give  the  name  of  one  medical  man  who  attended  him, — his 
usual  medical  attendant ;  and  the  omission  to  state  that  he  was  attended  by  more 
than  one  was  not  a  suppression  of  any  material  information.  From  these  attacks 
Thomson  recovered  completely.  The  proposal  for  insurance  was  made  on  the  22nd 
of  December,  1856,  the  personal  statement  was  made  on  the  6th  of  January,  1857, 
and  the  policy  was  effected  on  the  7th  of  March.  Thomson  continued  to  enjoy  his 
usual  health  until  April  1858,  when  he  died  of  a  disorder  not  mentioned  in  the  policy, 
and  one  which  was  wholly  unconnected  with  the  disorders  with  which  he  had  been 
afflicted  before.  It  is  said  that  the  answers  to  the  7th  and  8th  questions  in  the 
proposal  were  untiue :  but  there  clearly  was  no  untruth  in  the  first  answer,  nor  any 
material  concealment  in  the  second  answer :  the  assured  had  been  attended  by  a 
medical  man  alwut  a  year  before  ;  and  the  name  of  such  medical  attendant  was 
correctly  given,  Dr.  Ci-aigie  being  in  fact  the  last  usual  medical  attendant.  [Cockburn, 
C.  J.  I  do  not  understand  Mr.  Atherton  to  deny  that  Dr.  Craigie  was  the  usual 
medical  attendant  of  Thomson,  but  merely  that  he  was  the  last.     The  answer  was 
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calculated  to  mislead,  and  to  induce  any  one  to  suppose  that  Dr.  Craigie  was  both  the 
usual  and  the  last  medical  attendant.]  Then,  has  there  been  any  untruth  in  the 
personal  sta,tement .'  Although,  in  answer  to  the  fourth  question,  Thomson  denies 
that  he  had  had  since  infancy  any  other  disease  requiring  confinement  than  those 
mentioned  in  the  second  question,  yet  his  answers  to  the  subseijuent  questions  qualify 
that,  and  shew  what  is  meant.  [Crowder,  J.  The  langu.ige  of  the  fourth  condition 
is  very  stringent.  If  there  are  au_v  untrue  statements,  I  do  not  see  how  you  can  get 
over  it.  The  House  of  Lords,  in  Anderson  v.  Filzr/erahl,  [446]  4  House  of  Lords 
Cases,  484,  say  there  is  no  distinction  in  this  respect  between  materiality  and 
immateriality.  We  cannot  overrule  that.]  The  language  of  the  condition  here  is 
totally  ditterent  from  that  contained  in  the  contract  there.  There  may  be  an  omission 
here,  but  there  clearly  is  no  untruth  :  and  the  jurv  have  found  the  omission  to  be 
immaterial.  The  medical  attendant  referred  to  in  the  7th  question  is  not  the  one 
accidentally  called  in  when  the  usual  medical  attendant  was  unable  from  illness  to 
attend,  but  the  one  who  usually  attended  the  party  at  his  place  of  abode.  The 
answer,  therefore,  was  perfectly  reconcileable  with  truth  ;  and  the  bona  fides  of  the 
transaction  was  not  impeached.  'Jhen,  as  to  the  other  branch  of  the  rule,  there  is  no 
pretence  for  saying  that  the  evidence  did  not  warrant  the  veidict.  [Cockburn,  C.  J. 
We  would  hardly  be  disposed  to  disturb  the  verdict  on  that  ground,  as  my  Brother 
Byles  reports  to  us  that  he  is  not  dissatisfied  with  the  conclusion  the  jury  came  to  on 
the  evidence.] 

Atherton,  Q.  C,  and  Quain,  in  support  of  the  rule.  Upon  the  authority  of 
Andersmi  v.  Fitzgerald,  4  House  of  Lords  Cases,  484,  the  defendants  are  clearly  entitled 
to  make  this  I'ule  absolute.  There,  F.  applied  to  an  insurance-otiice  to  effect  a  policy 
on  his  life.  He  received  a  form  of  proposal,  containing  questions  requiring  to  be 
answered.  Among  these  were  the  following :  "  Did  any  of  the  party's  relations  die 
of  consumption  or  any  othei-  pulmonary  complaint'"  and  "Has  the  party's  life  been 
accepted  or  refused  at  any  office  ! "  To  each  of  these  questions  F.  answered,  "  No." 
The  answers  were  false.  F.  signed  the  proposal,  and  a  declaration  accompanying  it, 
by  which  he  agreed  "that  the  particulars  mentioned  in  the  above  jiropo-sal  should 
form  the  basis  of  the  contract."  The  policy  mentioned  [447]  several  things  which 
were  warranted  by  F.  The  subjects  of  these  two  answers  were  not  included  in  such 
warranty.  The  policy  also  contained  a  proviso,  that,  "  if  anything  so  warranted  shall 
not  be  true,  or  if  any  circumstance  material  to  this  insurance  shall  not  have  been  truly 
stated,  or  shall  have  been  misrepresented  or  concealed,  or  any  false  statements  made  to 
the  company  in  or  about  the  olitaining  or  effecting  of  this  assurance,"  the  policy  .shall 
be  void,  and  the  moneys  paid  shall  lie  forfeited.  In  an  action  on  the  policy, — it  was 
held,  revei'sing  tlie  judgment  of  the  courts  of  K.\-che(|uer  and  Exchequer  Chamber  iu 
Ireland,  that  it  was  misdirection  to  leave  it  to  the  jury  to  say  whether  the  answers  to 
the  two  (piestions  were  mateiial  as  well  as  false,  and  if  not  material,  that  the  plaintirt' 
was  entitled  to  the  verdict  ;  for  that,  the  represen'ation  being  jiart  of  the  contract 
its  truth,  not  its  materiality,  was  the  question.  Lord  St.  Leonards  .says,  at  p.  50i), 
— "AVhether  the  circumstances  warranted  were  material  or  not,  is  entiiely  out  of  the 
question.  It  is  simply  sufficient,  and  ought  to  1)C  sufficient,  to  avoid  the  policy,  that 
any  one  thing  warranted  is  not  true  ;  and  therefore  the  word  'untrue'  there  is  used 
in  its  general  sense  of  an  untruth  in  the  abstract.  It  signifies  not  whether  he  did  or 
did  not  know  it  to  be  untrue  ;  it  signifies  not  whether  the  cucumstances  were  material 
or  not ;  the  contract  is  to  l)e  avoided."  It  is  impossible  to  distinguish  that  case 
from  the  present.  If  a  statement  be  at  variance  with  the  fact,  it  is  untrue:  and  the 
court  is  not  to  be  cml)arrasscd  witli  tin;  consideration  of  honesty  of  jjurpose  or  otherwise. 
In  Diirl.r/t  V.  irillUnii.^,  •>  C.  ik  M.  .'iol,  Lord  Lyndhurst,  C.  B.,  .says  :  "The  point  is, 
whether  the  facts  stated  were  not  truly  stated  within  the  meaning  of  tlu^  (le('laratioii  and 
agreement.  It  was  contcndcl,  on  the  part  of  the  plaintill's,  that  the  words  nuist  mean 
'  truly  '  or  [448]  '  untruly  '  within  the  knowledge  of  the  party  making  the  statement  ; 
and  that,  if  the  party  insuring  ignorantly  and  innocently  makes  a  misstatement,  he 
is  not  to  foifeit  the  picmiums  under  the  clause  in  question.  We  are  of  opiniun, 
however,  tiiat  this  is  not  the  real  meaning  of  this  clause.  A  statement  is  not  the  less 
untrue  because  the  party  making  it  is  notai)prised  of  its  untruth  ;  and,  looking  at  the 
context,  we  think  it  clear  that  the  parties  did  not  mean  to  restrict  tlie  words  in  the 
manner  contended  for.  Two  conseciuences  are  to  follow  if  the  statement  be  untrue, — 
one,  that  the  premiums  are  to  be  forfeited, — the  (it her,  that  the  assurance  is  to  be  void. 


532 


CAZENOVE  V.  BRITISH  EQUITABLE  ASSURANCE  CO.       6  C.  B.  (N.  S.)  449. 


Now,  if  the  statement  were  untrue  within  the  knowledge  of  the  party  making  it,  the 
assurance  would  be  void  without  any  such  stipulation.  The  knowledge  of  the  party  is 
clearly  immaterial  as  to  this  last  consequence,  and  therefore  must  be  so  as  to  the  first ;  "for, 
it  would  be  contraiy  to  all  the  rules  of  construction  to  hold  that  it  was  material  as  to  one 
consequence,  and  not  as  to  the  other."  The  distinction  between  fraud  in  fact  and  fraud  in 
law  is  familiar  :  see  Paivaon  v.  IVatscm,  Cowp.  788,  PolhiU  v.  IValter,  3  B.  &  Ad:  1  l-t,  Milue 
V.  Manmod,  15  C.  B.  778,  and  that  class  of  cases.  Here  the  statements  contained  the 
answers  to  the  questions  in  the  proposal  "  and  in  the"  personal  statement  "  are  avowedly 
the  basis  of  the  contract.  What  is  more  reasonable  or  likely  than  that  the  office 
should  seek  to  know  who  was  the  usual  and  also  who  the  last  medical  attendant  of 
the  party  desirous  of  insuring  ?  The  answer  to  the  8th  question  in  the  "  proposal  "  is 
clearly  untrue":  the  question  is  put  thus, — "  Names  and  addresses  of  the  usual  medical 
attendant,  and  the  last  medical  attendant  ? "  The  answer  is,  "  Names,  Mr.  Craigie  ; 
addresses,  Birkenhead.  Have  known  the  party  two  years."  Now,  it  was  not  true  to 
say  that  Dr.  Craigie  was  the  usual  and  [449]  also  the  last  medical  attendant. 
[Cockburn,  C.  J.  It  is  a  true  answer  as  to  part,  and  an  omission  as  to  the  rest.]  Then, 
as  to  the  "  personal  statement,"  the  answer  to  the  4th  question  is  clearly  untrue.  If 
it  had  stopped  there,  the  case  would  have  been  free  from  a  shade  of  doubt.  The  answer 
to  the  1.3th  question  confirms  the  defendants' view.  The  party  being  required  to  give 
the  "  name  and  address  of  the  medical  attendant  or  attendants  employed  "  on  occasion 
of  the  disease  mentioned  in  the  answer  to  the  10th  question,  gives  the  name  of  "Dr. 
Roper,  Rock  Ferry,  Cheshire."  The  names  of  Dr.  Palmer,  Dr.  Fletcher,  and  the  surgeon, 
who  attended  him  at  Birmingham  in  February,  are  not  mentioned  at  all.  In  substance, 
the  answers  amount  to  this, — "I  have  never  since  infancy  had  any  disease  (other  than 
those  enumerated  in  the  3rd  question)  requiring  confinement,  except  for  about  a  week 
one  year  ago,  when  I  was  attended  bv  Dr.  Eoper,  of  Rock  Ferry."  That  was  an  untrue 
statement,  and  one  which  effectually  concealed  from  the  office  the  fact  of  the  much 
more  serious  illness  which  occurred  at  Birmingham,  after  the  attendance  of  Dr.  Roper 
had  ceased. 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
action  is  brought  upon  a  policy  of  insurance  which  is  made  subject  to  a  condition  (the 
fourth),  that,  "in  case  any  fraudulent  or  untrue  statement  is  contained  in  any  of  the 
documents  addressed  to  or  deposited  with  the  company  in  relation  to  the  within 
assurance,  whether  by  the  pavee,  the  assured,  or  any  referee  or  other  person,  then  the 
policy  shall  be  void."  Now,  one  of  the  documents  which  formed  the  basis  of  the 
contract  was  that  which  is  called  the  "  personal  statement :  "  and,  amongst  the  questions 
therein  contained,  we  find  the  following, — "  No.  4.  Whether  had  since  infancy  an}' 
and  what  [450]  other  disease  requiring  confinement?"  To  that  the  assured  answers 
simply  and  emphatically,  "  No."  If  that  answer  had  stood  alone,  with  nothing  to 
qualify  it,  it  is  clear,  beyond  all  controversy,  upon  the  evidence  which  was  given  at  the 
trial,  that  it  was  an  untrue  answer  in  point  of  fact.  It  remains,  therefore,  to  be  seen 
whether  thei'e  is  anything  in  the  answers  to  the  subsequent  questions  so  to  qualify  that 
negation  as  to  make  it  reconcileable  with  truth,  and  to  except  it  out  of  the  operation 
of  the  fourth  condition.  The  8th  question  is,  "  How  often  has  medical  attendance 
been  required  T'  To  which  the  answer  is,  "Two  years  ago."  Then  comes  the  9th 
question,  "  How  long  did  such  attendance  continue  ?  "  Answer,  "  About  one  week." 
The  10th  question  is,  "  For  what  disease  or  diseases  ? "  An.swer,  "  Disordered  stomach  ; 
the  eleventh,  "  For  what  period  confined  to  the  house  or  the  bed  ]  "  answer,  "  A  week  " 
the  twelfth,  "  How  long  is  it  since  these  circumstances  occurred  ? "  answer,  "  One  year  :  " 
and  the  thirteenth,  "  Name  and  address  of  the  medical  attendant  or  attendants  employed 
an  occasion  of  such  disease  ; "  answer,  "Dr.  Roper,  Rock  Ferry."  It  is  contended  on 
the  part  of  the  plaintiff's  that  the  answers  given  to  these  latter  questions  so  qualify  the 
denial  contained  in  the  answer  to  the  fourth  question,  as  to  make  that  denial  consistent 
with  the  truth.  I  however  think  they  do  not.  The  only  illness  to  which  the  assured 
refers  in  these  answers  is  that  which  occurred  in  December,  18.5.5,  when  he  was  attended 
by  Dr.  Roper.  He  makes  no  allusion  whatever  to  the  last  and  more  serious  illness  which 
occurred  at  Birmingham,  when  he  was  attended  by  Dr.  Fletcher  and  Dr.  Palmer,  and 
also  b\'  a  surgeon.  The  effect  of  all  the  answers  taken  together  amounts  to  this, — 
there  is  a  positive  deni.-il  of  the  assured's  having  since  infancy  had  any  disease  (other 
than  those  mentioned  in  the  [451]  preceding  question)  requiring  confinement,  with  an 
admission  of  his  having  had  a  year  ago  one  disease,  viz.  a  disordered  stomach,  which 
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continued  for  ;i  week,  and  for  which  he  was  attended  by  Dr.  Roper.  That  clearly  is 
not  true ;  for,  within  a  month  after,  he  had  had  a  .serious  attack,  which  placed  his  life 
in  imminent  danyei-,  and  during  the  continuance  of  which  he  was  attencled  by  no  less 
than  three  medical  men.  I  will  only  add,  that,  this  being  the  view  which  I  take  of 
the  "  personal  statement,"  it  becomes  in  my  opinion  unnecessary  to  considcrthc  answers 
given  to  the  questions  contained  in  the  "proposal." 

Ckowdek,  J.  I  also  think  it  unnecessary'  to  consider  the  eH'ect  of  the  questions  and 
answers  contained  in  the  propo.sal,  because  I  feel  myself  compelled  to  come  to  the  con- 
clusion that  there  is  falsehood  in  the  answers  to  the  questions  in  the  personal  sbitement. 
The  answer  to  the  fourth  (juestion  is  a  positive  negation  of  any  disease  requiring  con- 
finement since  infancy,  and  the  answers  which  are  relied  on  as  a  qualification  of  that 
positive  negation  are  a  denial  of  any  other  illness  than  that  for  which  the  assured  had 
been  attended  by  Dr.  Roper  at  Birkenhead  in  December,  185.5  ;  whereas,  the  more 
important  illness  was  that  which  occurred  at  Birmingham,  when  the  assured  was 
attended  by  three  medical  men,  and  when  his  life  was  in  great  danger. 

Wirj.E.s,  J.  I  am  of  the  same  opinion.  It  appears  to  me,  that,  taking  the  answers 
all  together  they  do  amount  to  a  denial  of  any  illness  coming  within  the  de.scription  of 
the  illness  which  occurred  at  Birmingham,  when  the  life  of  the  assured  was  in  great 
dangei-.  There  was  not  a  mere  omission  to  di.sclose  that  illness,  but  a  direct  and  positive 
denial  that  it  ever  took  place.     I  therefore  agree  that  this  rule  must  be  made  absolute. 

[452]  Bvi.Es,  J.  I  am  of  the  same  opinion.  I  think  those  words  in  the  fourth 
condition, — "  in  case  any  fraudulent  or  untrue  statement  is  contained  in  any  of  the 
documents  addressed  to  or  deposited  with  the  company  in  relation  to  the  within 
assurance,  whether  liy  the  payee,  the  assured,  or  any  referee  or  other  person,  theti  the 
policy  shall  be  void," — interpreted  by  the  decision  of  the  House  of  Lords  in  Andtrson 
v.  Fitsgerald,  4  House  of  Lords  Cases,  iS-l,  cleaily  mean  this,  that,  if  any  statement 
contained  in  either  of  the  documents  referred  to  be  inconsistent  or  irreconcileable  with 
the  facts,  whether  it  be  material  or  immaterial,  the  policy  is  void.  I  forbear,  in  common 
with  the  rest  of  the  com  t,  from  expressing  any  opinion  as  to  the  answers  to  the  questions 
contained  in  the  proposal.  In  his  answer  to  the  fourth  question  in  the  personal  state- 
ment, the  assured  in  eflect  sa^'s,  "  I  never  had  since  infancy  any  disease  requiring 
confinement."  Clearly  that  is  not  an  omission,  liut  a  positive  negation  of  the  illness  at 
Birmingham.  But,  in  his  subsequent  answers,  the  assured  goes  on  to  say, — "  I  was 
confined  to  the  house  or  Ijed  for  a  week  al)out  one  year  ago  ;  and  my  medical  attendant 
on  that  occasion  was  Dr.  Roper."  He  thus  introduces  one  exception,  viz.  the  illness 
at  Birkenhead  in  December,  1855,  leaving  the  general  negation  of  the  Birmingham 
illness  still  remaining.  That  statement  is  unti'uo  ;  and  upon  this  ground  the  defen- 
dants are  entitled  to  a  veidict  on  the  plea  relating  to  the  untruth  of  the  statement. 

Rule  absolute. 


[453]     Clarke  v.  Dickson.    May  2nd,  1859. 

[S.  C.  28  L.  J.  C.  P.  225  ;  5  Jur.  N.  S.  1029  ;  7  W.  R.  44;5.     Applied,  Edgiwiton 
V.  Fitzmaui-ict;  1885,  29  Ch.  I).  482.] 

An  action  will  lie  against  a  dii'cctor  of  a  mining  c(jni|)any  for  false  and  frauduli^it 
representations  containcii  in  a  prospectus  issued  with  his  sanction,  although  the 
language  might  be  susceptible  of  a  meaning  which  would  make  it  not  literally 
untrue  ;  and  it  is  not  necessary  that  the  representations  siiould  have  been  made 
directly  by  the  defendant  to  the  plaintiff;  it  is  enough  that  they  are  contained  in  a 
document  which  is  meant  to  be  circulated  amongst  the  class  of  persons  wiio  are 
likely  to  bo  deceived  by  it. — Nor  is  it  any  defence  to  such  an  action,  that  the 
false  representations  contained  in  the  prospectus  were  not  the  sole  inducement  to 
the  plaintiti'  to  buy  siiares  in  the  concern. 

This  was  an  action  for  false  representations  in  a  pros])ectus  of  a  mining  compaii}'. 

The  first  count  of  the  declaration  stated  that  the  defendant  was  a  i)r(>in()tcr  and 
director  of  a  certain  company  oi'  association  of  pci'soTis  having  a  capital  slock  divided 
into  shares,  and  professing  to  be  constituted  and  man.agcd  upon  the  cost-book  princii)le. 
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and  which  was  called  "The  Welsh  Potosi  Lead  and  Copper  Mining  Compan,y,"  and 
which  was  foi-med  for  the  purpose  of  working  certain  lead  and  copper  mines  situate  in 
the  county  of  Cardigan ;  and  the  defendant  was  interested  in  and  desirous  of  having 
the  shares  of  the  said  company  subsci-ibed  for  and  taken,  and  the  amount  of  such 
shares  paid  up  :  and  thereupon  the  defendant,  in  order  to  induce  and  procure  the 
plaintifl'to  subscribe  for  and  take  certain  shai'es  of  and  in  the  said  company,  and  to 
pay  up  the  amount  thereof  respectively,  falsely  and  fraudulently  represented  and 
caused  and  procured  to  be  lepresented  to  the  plaintiff,  that  he,  the  defendant,  and  the 
other  directors  of  the  said  company,  had,  on  behalf  of  the  said  company,  given  or 
appropriated,  or  agreed  to  give  or  appropriate,  5000  paid-up  shares  in  the  said 
company,  and  50001.  in  money,  to  the  proprietor  of  the  lands  and  property  in  and 
upon  which  the  said  mines  were  situated,  in  consideration  of  his  making  over  to  the 
said  company  all  the  right  and  interest  to  which  he  was  entitled  in  the  said  mines,  and 
the  plant,  buildings,  an"d  property  thereon  or  therewith  connected  ;  whereas,  in  truth 
and  in  fact,  as  he  the  defendant  well  knew,  he  the  defendant  and  the  said  other  directors 
had,  on  behalf  (f  the  said  company,  given  or  appropriated,  or  agreed  to  give  or  appro- 
priate, [454]  a  much  smaller  sum  in  money,  and  a  much  smaller  number  of  shares,  to  such 
proprietor,  in  respect  of  the  matters  aforesaid,  and  the  residue  of  the  said  5000  shares 
and  of  the  .said  50001.  in  money  had  been  given  and  appropriated  to  the  defendant  and 
another  promoter  and  director  of  the  said  company  for  their  own  use  and  benefit,  and 
without  any  value  or  consideration  whatsoever :  And  the  defendant,  for  the  purpose  afore- 
said, also  falsely  and  fraudulently  represented  and  caused  and  procured  to  be  represented 
to  the  plaintiil',  that  he  the  defendant  and  the  other  directors  of  the  said  company' 
had  on  liehalf  of  the  said  company  made  advantageous  arrangements  for  the  purchase 
of  the  lands  and  property  in  and  upon  which  the  said  mines  were  situated,  and  had 
agreed  that  five  sixths  of  the  purchase-money  should  be  I'eccived  in  paid-up  shares 
of  the  said  company,  and  the  remainder-  in  cash,  and  that  the  price  so  to  be  paid  was 
the  fair  and  proper  price  for  the  said  lands  and  property,  and  that  the  said  lands  and 
property  were  of  that  value  ;  whereas,  in  truth  and  in  fact,  as  he  the  defendant  well 
knew,  the  persons  with  whom  such  arrangements  had  been  made,  and  from  whom  the 
said  company  were  to  purchase  the  said  lands  and  property,  were  the  defendant  him- 
self and  one  of  the  other  directors  of  the  said  company,  and  no  other  person,  and  such 
purchase  and  all  the  arrangements  made  in  reference  thereto  were  wholly  collusive, 
and  were  made  and  entered  into  for  the  private  benefit  of  the  defendant  and  the  said 
other  promoter  and  director,  and  the  said  arrangements  were  extremely  disadvan- 
tageous to  the  company,  and  the  price  so  agreed  to  be  given  far  exceeded  the  fair 
pr^ce  and  true  value  of  the  said  lands  and  property :  And  the  defendant,  for  the 
purpose  aforesaid,  falsely  and  fraudulently  represented  and  caused  and  procured  to  be 
represented  to  the    plaintifl',  that  the  same  lead  and  [455]  copper  mines  to  be  so  j 

worked  by  the  said  company  were  the  said  lead  and  copper  mines  which  had  been 
described"  by  one  William  Waller,  in  a  book  published  by  him  in  the  year  1698,  and 
which  mines  so  described  by  the  said  William  AValler  were  of  very  great  extent, 
richness,  and  value  ;  whereas,  in  truth  and  in  fact,  as  he  the  defendant  well  knew,  the 
said  lead  and  copper  mines  to  be  worked  by  the  said  company  were  not  the  same  as 
the  said  mines  described  by  the  said  William  Waller,  and  were  situate  at  a  considerable  ^ 

distiince  therefrom,  and  ^\■ere  of  very  inferior  extent,  richness,  and  value  to  those  so  | 

descriljed  by  the  said  William  Waller :  And  the  defendant,  for  the  purposes  aforesaid, 
and  in  order  to  induce  the  plaintiff  to  believe  that  the  said  company  was  in  a  thriving 
condition,  and  the  shares  thereof  were  in  demand  and  of  value,  also  falsely  and 
fraudulently  represented  and  caused  and  procured  to  be  represented  to  the  plaintiff, 
that,  out  of  the  5000  shares  in  the  capital  of  the  said  company  which  it  was  proposed 
to  issue  in  the  first  instance,  a  consideralile  portion  had  been  already  subscribed  for 
and  taken,  and  part  of  the  purchase-money  paid  ;  whereas,  in  ti'uth  and  in  fact,  as  the 
defendant  well  knew,  a  very  small  portion  only  of  the  said  5000  shares  had  at  that 
time  been  subscribed  for,  and  no  pait  of  the  purchase-money  thereof  had  at  that  time 
been  paid ;  Averment,  that  the  plaintiff,  believing  and  relying  on  the  said  representa- 
tions, was  induced  to  and  did  subscribe  for  and  take  from  time  to  time  cei'tain  shares 
in  the  said  company,  which  shares  were  in  fact  of  no  worth  or  value  whatsoever,  and 
become  and  continue  the  holder  thereof,  and  pay  certain  deposits,  calls,  and  instalments 
of  the  purchase-money  thereof. 
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The  second  count  stated,  that  the  defendant  was  such  promoter  and  director  as  in 
the  tiist  count  mentioned,  and  was  interested  and  desirous  of  having  the  [456]  shares 
of  the  said  company  sul)scribed  for  and  taken,  and  the  amount  thereof  paid  up  ;  and 
thereupon,  after  the  making  of  the  representations  in  the  first  count  mentioned,  and 
after  the  plaintiti'  had  subscribed  for  and  while  he  was  the  holder  of  certain  shares 
in  the  said  compaii}',  and  before  he  had  fully  paid  up  the  amount  of  the  same,  he  the 
defendant,  in  order  to  induce  the  plaintiff'  to  subscribe  for  and  take  certain  other 
shares  of  and  in  the  said  company,  and  to  pay  up  as  well  the  amount  of  such  other 
shares  as  the  part  remaining  unpaid  of  the  amount  of  the  said  first-mentioned  shares, 
did,  as  a  director  of  the  said  company,  fraudulently  prepare,  present,  and  publish, 
and  cause  to  be  prepared,  presented,  and  published,  for,  at,  and  to  certain  general 
meetings  of  the  shareholders  in    the  said    company,  certain  false    and  fraudulent 
accounts,  balance-sheets,  reports,  and  statements,  whereby  it  was  made  to  appear  to 
such  general  meetings  that  the  said  company,  and  the  affairs  and  prospects  thereof, 
were  in  a  thriving  and  flourishing  condition,  and  that  dividends  of  10  per  cent,  might 
and  could  properly  and  fairly  be  declared  and  paid  to  the  shai'eholders  of  the  said 
company  from  and  out  of  the  profits  realized  by  the  .said  company  in  and  by  the 
working  of  the  said  mines  during  the  respective  half-years  immediately  preceding 
such  general  meetings  respectively,  and  sent  anrl  caused  to  be  sent  such  accounts, 
balance-sheets,  reports,  and  statements  to  the  plaintift",  and  fraudulently  caused  to  be 
declared  and  paid  to  the  plaintifi's  and  others  dividends  out  of  the  funds  and  moneys 
of  the  said  company  in  respect  of  their  shares  in  the  said  company  at  and  after  the 
rate  aforesaid ;  whereas,  in  truth  and  in  fact,  and  as  he  the  defendant  well  knew,  the 
said  company  and  the  afiiiirs  and  prospects  thereof    at  the  time  of  the  preparing, 
presenting,  and  publishing  of    the  said  accounts,  balance-sheets,  [457]  reports,  and 
statements  respectively,  and  the  declaration  of  the  said  dividends  respectively,  were 
in  a  Ijad  and  unsatisfactory  condition,  and  no  such  dividends  ought  to  have  been  or 
could  have  been  declared  out  of  the  profits  of  the  said  company  duiing  the  said  half- 
years  respectively,  and  such  dividends  were  not  bona  fide,  and  were  as  to  all  or  some 
of  the  shareholders  in  the  said  company  paid  out  of  the  capital  moneys  of  the  said 
company,  or  by  paid-up  shares,  and  not  out  of  the  revenue  or  profits  of  the  said 
company  :  Averment,  that  the  plaintift"  believing  and  relying  on  the  said  accounts, 
balance-sheets,  reports,  and  statements,  and  believing  the  said  dividends  to  be  bona 
tide,  and  to  ha\'e  been  reallj'  paid  out  of  profits  as  aforesaid,  was  induced  to  and  did 
subscribe  for  and  take  certain  other  shares  of  and  in  the  said  company,  which  shares 
were  in  fact  of  no  worth  or  value  whatsoever,  and  pay  cerfciiii  deposits,  calls,  and 
instalments  of  the  purchase-money  thereof,  and  also  pay  certain  further  calls  and 
instalments  by  and  upon  the  shares  previously  held  by  him  :  And,  by  reason  of  the 
premises  above  mentioned,  ho  the  plaintili'  not  onl}'  lost  all  the  moneys  which  ho  paid 
upon  all    the  above-mentioned  shares,  and  never  deri\ed  any  benefit  or  advantage 
therefrom,  but  was  also  compelled,  by  I'cason  of  his  l)eing  the  holder  of  the  said  shares 
respectively,  to  pa\'  certain  large  sums  of  money  as  a  contributory,  upon  the  winding- 
up  of  the  said  company,  for  the  payment  and  discharge  of  the  debts  and  liabilities 
thereof.     Claim,  40001. 

The  defendant  pleaded,— first,  not  guilty, — seconiUy,  to  the  first  count,  that  the 
plaintift'  was  not  induced  to  and  did  not  subscribe  for  and  take  the  said  shares,  and 
become  the  holder  thereof,  and  pay  as  therein  mentioned,  believing  and  relying  on 
the  representations  in  that  count  mentioned, — thirdly,  to  the  second  count,  that  the 
plaintift'  was  not  induced  to  and  did  not  sub-[458] -scribe  for  and  take  the  .said  sh.ares 
and  ])ay  as  in  that  count  is  alleged,  believing  and  relying  as  therein  is  alleged.  Issue 
thereon. 

The  cause  was  tiicd  before  Crompton,  .).,  .at  the  last  Summer  Assizes  for  tho 
county  of  Cardigan.  The  evidence  was  as  follows  : — The  plaintift'  was  a  surgeon  and 
apothecary  at  Over  Darwin  ;  the  defendant  was  ;i  colonel  in  Her  Majesty's  service, 
and  one  of  the  directors  of  a  mining  company  called  tho  Welsh  I'otosi  Lead  .and 
Copper  Mining  Company.  The  action  was  l)rought  to  recover  compensation  for 
certain  alleged  false  and  fr.iudulent  representations  contained  in  a  prospectus  issued 
by  the  directors,  whereby  the  plaintift  was  induced  to  purchase  shares  which  turned 
out  to  bo  valueless  and  entailed  u[)on  hiin  considerable  liabilities  as  a  contributory  on 
the  winding-up  of  the  concern. 
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The  prospectus,  which  was  issued  in  September,  1853,  was  as  follows: — 

"  The  ^Yelsh  Potosi  Lead  and  Copper  Mining  Company,  Cardiganshire, 

"  On  the  Cost-Book  system, 

"which  limits  the  liability  of  shareholders. 

"Capital  £100,000,  in  20,000  shares  of  £-5  each, 

"  Of  which  21.  will  be  payable  on  or  about  the  17th  of  January,  18.54,  and  no  further 
call  will  be  made  until  the  expiration  of  three  months  from  that  date. 

"  Directors. 

"  E.  Bates,  Esq.,  Boundary  Road,  St.  John's  Wood. 
"  James  Burt,  Esq.,  Briar  House,  Stoke  Newington. 
"  S.  A.  Dickson,  Esq.,  Grafton  Street,  Berkeley  Square. 
"  J.  S.  Orton,  Esq.,  Upper  Hamilton  Terrace. 
"T.  W.  Wilkinson,  Esq.,  26  Gresham  Street,  London. 
"John  Williams,  Esq.,  Middleton  Place. 
[459]  "  Robert  Campbell,  Esq.,  Jermyn  Street,  St.  James's. 
"  T.  Gibbs,  Esq.,  36  Tavistock  Place,  Russell  Square. 
"With  power  to  add  to  their  number." 

[Then  followed  the  names  of  the  bankers,  solicitors,  stock-brokers,  and  auditors.] 

"  Pursuer  and  Manager. 
"T.  W.  Wilkinson,  Esq. 

"  Offices,  26  Gresham  Street,  London. 

"  This  company  is  formed  for  the  purpose  of  effectually  working  and  developing 
the  Esgair-hir  and  Esgair-fraith  Lead  and  Copper  Mines,  commonly  known  as  '  The 
Welsh  Potosi,'  situated  midway  between  Aberj'stwith  and  Machynlleth,  Cardiganshire, 
at  a  distance  of  nine  miles  from  the  shipping  port  of  Aberdovey,  where  vessels  of  300 
tons  burthen  can  load  alongside  ;  and  to  which  there  is  a  good  road  (the  greater 
portion  of  which  leading  from  the  mines  was  made  a  few  years  back,  at  a  cost  of  at 
least  10001.),  whereby  the  company  will  be  enabled  to  convey  the  ores  to  the  port  at 
a  moderate  cost. 

"  The  setts  are  very  extensive,  being  about  two  miles  long  and  one  broad,  com- 
prising a  territory  of  mineral  ground  between  l-lOO  and  1500  acres  in  extent:  and 
the  locles,  which  are  champions,  are  of  very  large  dimensions,  equal  in  size  and  strength 
to  any  in  the  principality,  and  extend  upwards  of  one  mile  in  length. 

"  The  property  is  held  for  a  term  of  twenty-one  years,  under  a  lease  granted  by 
Pryse  Loveden,  Esq.,  at  a  royalty  of  l-14th,  with  a  covenant  for  renewal  for  a  further 
term  of  twenty-one  years  at  the  same  royalty. 

"These  mines  are  some  of  the  oldest  on  record,  and  have  been  partially  worked 
at  various  periods,  but  ne\'er  properly  developed  to  any  depth,  as  will  be  seen  by 
referring  to  the  annexed  plan  of  the  property. 

"  Some  idea  may  be  formed  of  their  value  l)y  a  re-[460]-ference  to  the  annexed 
extracts  and  small  plan  taken  from  a  work  (in  the  British  Museum)  published  in  1698, 
by  W.  Waller,  Esq.  (the  then  steward  of  these  mines),  wherein  he  asserts  that  '  The 
Great  Lead  vein  is  11  feet  wide,  and  7i  feet  in  pure  ore,  and  which  he  had  no  doubt 
would  increase  to  11  feet  in  ore  as  it  descends  : '  and,  after  shewing  the  various 
workings  and  expenses  of  these  mines,  he  goes  on  to  state  '  that  40,0001.  was  refused 
for  one  moiety.'  He  also  asserts  that  '  Sir  Hugh  Middleton  was  enabled  out  of  the 
profits  (viz.  20001.  per  month)  arising  from  the  mines  in  Cardiganshire  to  project  and 
carry  out  so  great  an  undertaking  as  the  New  River  from  Ware  to  London,'  and  that 
one  Mr.  Thomas  Bushell,  by  his  ingenuity  also  in  working  these  mines,  did  amass  so 
large  a  sum  as  to  be  able  to  clothe  the  whole  of  the  King's  army.' 

"  A  few  years  since,  houses  or  barracks  for  about  two  hundred  miners,  with  count- 
ing-house, smith's  shop,  powder,  fuel,  and  store-houses,  and  cottage  for  enginemen, 
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were  erected  upon  the  property  ;it  a  very  considerable  outlay,  and  are  in  a  good  state 
of  repair,  and  fit  for  immediate  use. 

"The  machinery  consists  of  a  40  feet  water-wheel,  i  feet  breast,  working  a  line  of 
1|  inch  iron  rods  600  fathoms  long,  fitted  with  iron  rollers  or  wheels  fixed  to  oak 
bearers,  and  connected  with  the  principal  shafts,  in  one  of  which  are  '20  fathoms  of 
10-inch  pumps,  and  also  10  fathoms  somewhat  smaller,  reaching  to  the  bottom  of  the 
mine  ;  and  in  the  other  shaft  are  24  fathoms  of  10-inch  pumps,  also  two  double-hor.se 
whims  for  raising  the  ore,  three  pairs  of  powerful  iron  crushers,  one  tinted  and  two 
plain,  connected  "with  a  22  feet  water-wheel,  3  feet  breast,  with  jiggers,  dressing-fioors, 
and  five  large  reservoirs,  at  a  convenient  distance  for  working  the  above  machinery, 
and  dressing  the  ores  when  raised  :  thus  enabling  the  company  at  once  to  [461]  carry 
on  e.xtensive  mining  operations.  The  cost  of  sinking  the  shafts,  driving  the  levels, 
forming  reservoirs,  constructing  roads,  erecting  buildings,  and  machinery,  is  estimated 
as  having  amounted  to  not  less  than  .50,0001.,  of  which  the  present  company  will  have 
the  full  and  immediate  benefit. 

"The  directors  have  visited  and  inspected  the  mines,  and  have  had  the  .same 
carefully  examined  and  surveyed  by  engineers  and  practical  miners  of  considerable 
experience,  to  whose  reports  they  beg  to  refer  ;  and  therefore,  both  as  directors  and 
shareholders,  have  the  greatest  confidence  in  recommending  this  undertaking  to  the 
public  as  a  most  promising  and  profitable  investment." 

[Then  followed  a  report  made  by  Messrs.  Johnson  &  Son  of  their  assay  of  specimens 
taken  from  different  parts  of  the  mine.] 

"The  directors  have  the  satisfaction  to  inform  the  public  that  they  have  made 
advantageous  arrangements  for  the  purchase  of  the  whole  of  this  valuable  property, 
and  have  agreed  that  five-sixths  of  the  purchase-money  shall  be  received  in  paid-up 
shares  of  the  company,  and  the  remainder  in  cash  :  (see  cost-book  rules  annexed). 

"  The  directors  have  also  come  to  the  determination  of  establishing  this  company 
with  so  large  a  capital,  from  the  peculiar  nature  of  these  mines.  The  large  extent  of 
mineral  ground  over  which  they  have  obtained  tlie  right  of  working,  and  the  very 
small  extent  to  which  any  of  the  lodes  have  hitherto  been  developed,  have  induced 
them  to  suppose  that  by  the  employment  of  a  large  capital  a  better  opportunity  may 
be  afforded  of  more  fully  developing  these  valuable  mines,  and  obtaining  a  large 
return  to  the  sharchoklers. 

"The  directors  propose,  however,  in  the  first  instance,  to  issue  5000  shares  only 
to  the  public  :  but,  should  further  capital  be  found  necessary  for  the  de-[462]-velopmont 
of  the  mines,  the  existing  shareholders  will  have  the  preference  in  the  issue  of  shares. 

"  A  considerable  portion  of  the  capital  has  already  been  subscribed,  and  a  part  of 
the  purchase-money  paid.  Active  operations  have  been  commenced  at  the  mines  ;  and 
it  is  expected  that  in  a  month  or  six  weeks  the  enginc-sliafts  will  have  been  pumped 
fi'ee  from  water,  and  a  consideral)le  (|U.uility  of  ore  raised. 

"The  directors  do  not  consider  it  neces.sary  to  enter  into  any  calculation  of  the 
probable  profits  which  may  arise  from  these  mines.  The  present  value  of  mines  in 
the  county  of  Cardigan  is  a  sufficient  evidence  uf  the  result  which  may  be  expected, 
and  amply  proved  by  an  inspection  of  the  share-list,  shewing  the  pi-csent  value  of  the 
shares  in  such  mines  as  the  Lisl)urne,  181.  15s.  per  share  paid, — present  value  2251.  ; 
Cwyrastwith,  GOl.  paid, — present  value,  1901.;  East  Daren,  281.  paid, — present  value, 
1051.  ;  and  Goginan,  8l.  paid, ^present  value,  201. 

"Further  information  may  be  obtiiined,  specimens  of  the  minerals  inspected,  and 
orders  for  leave  to  inspect  the  mines  furnished,  upon  application  to  T.  W.  Wilkinson, 
Esq.,  the  managing  diiector,  26  Gresham  Street,  London." 

The  rule  referred  to  was  as  follows  : — "  Tiiat  the  said  5000  paid-up  shares,  together 
with  50001.  in  money,  shall  be  ajijjropriated  to  the  ])r(jprict<)i-  in  consideration  of  his 
making  over  to  the  companj'  all  tlie  right  and  interest  to  whicli  lu^  is  entitled  in  'The 
Welch  Potosi  Lead  and  Copper  Mines,'  together  with  all  tiic  vahi.ible  plant,  machinery, 
buildings,  implements,  tramways,  and  other  propcity  .lud  articles  now  in  .ind  u|ion 
the  said  mines." 

It  appeared  that  the  mines  in  (piestion  liad  some  years  since  been  demised  by 
Mr.  Pryso  Loveden  to  one  Williamson,  who,  not  finding  the  speculation  successful, 
[463]  in  1847  ceased  to  work  them.     Subsequently  the  working  of  the  mines  wiw 
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resumed  by  one  D.avies,  under  an  ari'angement  with  AVilliamson,  Davies  having 
obtained  from  Mi-.  Pryse  Loveden  a  promise  to  grant  a  lease  to  him  on  the  determina- 
tion of  Williamson's  interest,  in  1861.  In  the  year  1853,  one  Wilkinson,  who  had 
inspected  the  mines,  was  desirous  of  forming  a  company  for  the  purpose  of  working 
them.  He  accordingly  purchased  Williamson's  interest  under  the  lease,  together 
with  the  plant,  machinery,  &c.,  for  10001.,  and  Davies's  contingent  interest  for  2001. 
more,  and  an  allotment  of  a  small  number  of  shares  in  the  proposed  company. 
Wilkinson  also  obtained  from  Mr.  Pryse  Loveden  the  promise  of  a  lease  of  the  mines, 
macliiner\',  &c.,  on  the  e.xpiratiou  of  Williamson's  term  ;  for  which,  however,  he  was 
to  pay  no  premium,  but  only  a  royalty.  Whilst  these  arrangements  were  pending. 
Colonel  Dickson  became  associated  with  Wilkinson  in  the  scheme,  and  advanced  the 
greater  pait  of  the  money  which  was  paid  to  Williamson  and  Davies  for  their  interest 
in  the  mines  ;  and  Wilkinson  and  the  defendant  pi-oceeded  to  form  a  company  for  the 
purpose  of  woi-king  them,  of  which  company  the  defendant  and  Wilkinson  were  two 
of  the  dii'cctors,  the  latter  l)eing  also  purser.  An  arrangement  was  afterwarrls  made 
between  Wilkinson  and  Colonel  Dickson  and  the  other  directors  of  the  proposed  corn- 
pan}',  that  the  interest  which  Wilkinson  had  thus  acquired  in  the  mines  and  the  pro- 
posed lease  from  Mr.  Pryse  Loveden,  should  be  purchased  by  the  company  for  50001. 
in  money  and  5000  paid-up  shares.  This  arrangement  was  carried  out,  and,  pursuant 
to  a  previous  agreement  between  them,  a  moiety  of  the  money  and  shares  was  handed 
over  to  the  defendant.     All  this  occurred  before  the  issuing  of  the  prospectus. 

There  never  was  any  personal  communication  be-[464]-tween  the  plaintiff  and  the 
defendant :  but  the  former,  having  seen  the  prospectus,  and  relying  upon  the  state- 
ments contained  therein,  and  upon  the  assurances  of  his  bi'oker,  Mr.  Lofthouse  (who, 
it  appeared,  had  been  employed  by  the  directors  to  use  his  influence  in  promoting 
the  success  of  the  scheme),  that  the  speculation  was  a  promising  one,  bought  a  number 
of  shares,  which,  upon  the  concern  proving  unsuccessful,  became  wholly  worthless,  and 
entailed  upon  him  considerable  liability.  The  plaintiff  swore  that  he  would  not  have 
bought  the  shares,  but  for  the  statements  contained  in  the  prospectus. 

On  the  part  of  the  defendant  it  was  submitted  that  the  action  was  not  maintain- 
able, inasmuch  as  there  was  no  personal  representation  of  any  kind  made  by  the  defen- 
dant to  the  plaintiff;  and  that,  assuming  that  the  statements  contained  in  the  pro- 
spectus were  untrue,  and  that  the  defendant  was  shewn  to  be  an  assenting  pai'ty  to  its 
pulilication,  the  plaintiff'  could  not  recover  unless  those  false  statements  were  the  sole 
inducement  to  the  plaintifl's  becoming  the  purchaser  of  shares.  It  was  also  insisted 
that  the  statements  contained  in  the  prospectus  as  to  the  purchase  of  the  mines  was 
perfectly  consistent  with  truth. 

The  learned  judge,  in  summing  up  the  case  to  the  jury,  told  them,  that,  if  the 
prospectus  was  issued  to  the  public  with  the  sanction  and  assent  of  the  defendant,  and 
contained  statements  which  were  false  to  his  knowledge,  he  was  liable  to  the  plaintiff", 
if,  acting  upon  the  faith  of  it,  he  sustained  damage  therefrom  ;  that,  if  such  false 
statements  in  the  prospectus  were  some  of  the  inducements  which  led  the  plaintiff'  to 
purchase  shares  in  the  adventure,  the  existence  of  other  inducements,  such  as  the 
broker's  recommendation,  would  not  interfere  with  the  plaintiff's  right  to  sue  the 
defendant ;  that,  to  render  the  defendant  liable,  they  [465]  must  be  satisfied  that  he 
was  guilty  of  moral  fraud  in  the  transaction,  that  the  representations  complained  of 
were  false  to  his  knowledge,  and  that  the  pkiintiff  sustained  damage  therefrom  ;  and 
that  it  was  for  them  to  say  in  what  sense  the  word  "  proprietor "  was  used  in  the 
prospectus,  and  whether  it  was  used  in  the  sense  imputed  to  it  in  the  first  count  of 
the  declaration. 

The  jury  returned  a  verdict  for  the  plaintiff",  damages  16001. 

John  Evans,  Q.  C,  in  Michaelmas  Term  last,  in  pursuance  of  leave  reserved  to  him 
at  the  ti-ial,  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
.should  not  be  reduced  by  the  sum  of  5Q01.,  being  the  price  of  the  shares  purchased  by 
the  plaintiff'  from  Lofthouse  ;  or  for  a  new  trial,  on  the  ground  that  the  -^-erdict  was 
against  the  weight  of  evidence,  "and  that  the  judge  misdirected  the  jury  in  not  telling 
them  that  the  proof  did  not  support  the  second  supposed  fraudulent  representation  in 
the  declaration  mentioned,  liecause  there  was  no  evidence  whatever  that  the  defendant 
or  any  one  else  had  alleged  that  the  proprietors  of  the  lands  and  property  in  and  upon 
which  the  mines  were  situate  had  agreed  that  part  of  the  purchase-money  should  be 
received  in  paid-up  .shares;  and  also  that  the  judge  should  have  directed  the  jury. 
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that,  as  between  the  plaintiff  and  defendant,  there  was  no  personal  fraudulent  repre- 
sentation made  by  the  latter  to  the  former,  and  therefore  that  in  point  of  law  the 
action  was  not  maintainable." 

H.  Allen,  F.  I.loyd,  and  Ci.  B.  Hughes,  now  shewed  cause.  The  plaintiff  complains 
of  false  and  fraudulent  representations  contained  in  the  prospectus  issued  by  the 
directors  of  this  company  (of  whom  the  defendant  was  one),  whereby  he  was  induced 
to  purchase  shares  [466]  which  tui-ned  out  to  be  worthless.  The  jury  by  their 
verdict  have  found  that  those  representations  were  false,  and  have  affirmed  the  defen- 
dant's complicity  in  the  fraud.  It  is  said  that  there  was  no  evidence  of  any  personal 
i-epresentation  made  by  the  defendant  to  the  plaintiff'.  But  that  is  not  necessary  :  it 
has  been  decided  in  numerous  cases  that  a  prospectus  is  an  undertaking  to  all  into 
whose  hands  it  may  come.  Thus,  in  the  recent  case  of  Scoft  v.  Dixon,  29  Law  J., 
Exch.  62,  n.,  which  was  an  action  against  one  of  the  directors  of  the  Liverpool 
Borough  Bank  for  false  i-epresentations  contained  in  a  report  published  by  the  bank, 
Lord  Campbell  says:  "Reports  of  joint-stock  companies,  though  addressed  to  the 
shareholders,  are  generally  meant  for  the  information  of  all  who  are  likely  to  have 
dealings  with  the  company  :  and  I  have  no  doubt  that  the  directors  in  the  present 
case  knew  that  this  particular  report  would  a  few  hours  after  its  publication  be  in  the 
hands  of  all  the  share-brokers  in  Liverpool,  and  that  it  would  be  acted  on  by  those 
who  had  or  wished  to  have  dealings  with  the  bank.  But,  moreover,  we  have  here  the 
jjositive  evidence  that  it  wa«  to  be  bought  by  any  person  who  wished  to  become  a 
purchaser  of  shares,  and  it  thus  came  into  the  hands  of  the  plaintiffs,  and  the  plaintiffs 
1\V  the  perusal  of  it  were  induced  to  buy  shares  in  the  bank.  I  have,  therefore,  no 
doubt  whatever  that  the  allegation  in  the  declaration  that  that  representation  was 
made  to  the  plantiffs,  is  most  completely  established  ;  and  the  damages  given  are  no 
more  than  the  danniification  which  they  have  suffered  in  consequence."  Bedford  v. 
Bagshau;  29  Law  J.,  E.xch.  50,  4  Hurlst.  &  N.  588,  is  an  authority  to  the  same  effect. 
There,  the  defendants  and  others  forming  the  board  of  management  of  a  joint-stock 
cmpany,  foi-  the  purpose  of  getting  the  shares  of  the  com]iany  inserted  in  the  official 
list  of  the  Stock-E.xchange,  through  their  [467]  secretary,  initruly  represented  that 
two  thirds  of  the  scrip  had  been  paid  upon.  The  shares  being  in  consequence  of  that 
I'epresentation  inserted  iTi  the  official  list,  the  plaintiff,  knowing  the  reipiiroments  of 
the  Stock-Exchange,  on  the  faith  that  two  thirds  of  the  sei'ip  had  been  paifl  upon, 
pui-cliased  shares  in  the  company.  The  jury  having  found  that  the  representation 
was  made  fraudulently,  it  was  held  that  the  defendant  was  liable  to  the  damages 
sustained  by  the  plaintiff,  although  the  representation  was  not  made  to  him  dirccth'. 
Pollock,  C.  B.,  lays  down  the  rule  thus, — "Generally  speaking,  a  false  and  fraudulent 
statement  mu.st  be  made  with  a  view  to  deceive  the  party  who  makes  the  com])laint, 
or,  at  all  events,  to  deceive  the  class  to  whom  he  may  be  supposed  to  belong,  although 
he  may  not  be  individually  and  particularly'  intended.  Theic  must  always  be  evidence 
that  tiie  person  ch.arged  with  the  false  statement  and  the  fraudulent  conduct  had  in 
his  contemplation  the  individn.il  making  the  complaint,  or,  at  all  events,  that  the 
individn.il  making  the  complaint  must  have  been  one  of  those  whom  he  ought  to  have 
been  aware  he  was  injuring  or  might  injure  by  what  he  was  doing."  Then,  the 
allegations  in  the  de<;larati()n  arc  fully  borne  out  liy  the  statements  in  the  pi'ospectiis 
respecting  the  ])roperty,  and  the  persons  from  whom  it  was  olitaiiunl.  If  the  plaintiff 
was  induced  to  buy  the  shares  by  the  representations  contained  in  the  prospectus, 
the  mere  circumstance  of  other  inducements  also  in  some  degree  operating  u])()n  liis 
mind,  can  make  no  difference. 

John  Evans,  Q.  C,  Crrove,  Q.  C,  and  Giffard,  in  supjwrt  of  the  rule.  The  objec- 
tion that  there  was  no  personal  representation  bv  the  defendant  to  the  plaintitf  is 
undoubtedly  removed  by  the  cases  of  Satll  v.  Dmw  and  JSrilJord  v.  Hiuj.ihnu:  The 
point  as  to  the  rnis-[468]-direclion,  however,  still  remains.  The  material  fraud 
alleged  is,  that  the  dcfcnd.int,  in  onler  to  induce  and  procure  the  plaint ilf  to  snbscrilie 
for  and  take  shares,  "falsely  and  fraudulently  rei)rcsented  to  the  i)laintiff  that  he  the 
defendant  and  the  other  directois  of  the  com])any  had  on  behalf  of  the  ccinqvuiy  given 
or  aj)propi'iated  5000  paid-up  shares  in  the  company  and  50001.  in  money  to  thi;  pro- 
prietor of  the  lands  anrl  property  in  and  upon  which  the  said  mines  wi're  situated,  in 
consideration  of  his  making  o\i-r  to  the  comjiany  all  the  right  and  interest  to  which  he 
was  entitled  in  the  said  mines,  and  the  plant,  buildings  and  propertj'  thereon  :"  and 
that  "the  defendant  and  the  other  directors  of  the  company  had  on  behalf  of  the 
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compau}'  made  advantageous  arrangements  for  the  purchase  of  the  lands  and  property 
in  and  upon  which  the  said  mines  were  situated,  and  had  agreed  that  iive-sixths  of 
the  purchase-money  should  be  received  in  paid-up  shares  of  the  said  company,  and 
the  remainder  in  cash,  and  that  the  price  so  to  be  paid  was  the  fair  and  proper 
price  for  the  said  lands  and  property."  This  is  not  a  correct  statement  of  the 
representation  contained  in  the  prospectus, — the  word  there  used  being  "proprietor" 
only,  not,  as  in  the  declaration,  •proprietor  of  the  lands  and  property  in  and  upon 
which  the  said  mines  were  situated."  Now,  "Wilkinson  was  the  proprietor  of  the 
interest  in  the  mines  and  plant :  therefore,  the  statement  in  the  prospectus  aptly 
pointed  to  him ;  and  there  was  no  misrepresentation, — or,  at  all  events,  none  such  as 
that  charged  in  the  declaration.  The  learned  judge  ought  to  have  told  the  jury  that 
there  was  no  evidence  of  the  misrepresentation  as  to  the  land.  There  was  no  false- 
hood at  all,  if  Wilkinson  is  assumed  to  be  the  proprietor.  [Byles,  J.  The  plaintifi 
was  induced  to  believe  that  the  directors  had  acquired  the  property  b^'  purchase  from 
the  owner  of  the  [469]  fee,  not  from  one  of  their  own  body.  Cockburu,  C.  J.  Is  it 
likely  that  the  plaintiti'  would  have  bought  shares  if  he  had  known  the  real  facts  of 
the  transaction  !]  The  charge  against  the  defendant  here  is,  that  he  has  wilfully 
made,  or  been  party  to  the  making  by  others,  of  a  false  and  fraudulent  representation, 
not  that  he  concealed  something  which  it  was  convenient  that  the  plaintiff'  should 
know.  Then,  as  to  the  evidence.  [Cockburn,  C.  J.  The  learned  judge  who  tried 
the  cause  intimates  to  us  that  he  is  not  dissatisfied  with  the  verdict] 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  Looking 
to  the  prospectus  issued  by  the  directors  of  this  company,  of  whom  Colonel  Dickson 
was  one,  it  seems  to  me  to  be  impossible  not  to  come  to  the  conclusion  that  there  was 
misrepresentation.  The  prospectus  states  that  "  the  property  is  held  for  a  term  of 
twenty-one  years  under  a  lease  granted  by  Pryse  Loveden,  Esq.,  at  a  royalty  of  one 
fourteenth,  with  a  covenant  for  renewal."  Then,  in  another  part,  it  is  stated,  that 
"  the  directors  have  the  satisfaction  to  inform  the  public  that  they  have  made  advan- 
tcigeous  arrangements  for  the  purchase  of  the  whole  of  this  valuable  property,  and 
have  agreed  that  live-sixths  of  the  purchase-money  shall  be  received  in  paid-up  shares 
of  the  company,  and  the  remainder  in  cash."  The  efTect  of  that  plainly  is  this, — it 
is  a  representation  to  the  public,  that,  whereas  the  property  in  question  was  held 
under  a  lease,  the  directors  had  made  arrangements  for  the  purchase  thereof  from  the 
lessee  who  at  that  time  was  entitled  to  the  interest  in  the  mine.  Now,  the  lessee  of 
Mr.  Pryse  Loveden  was  Mr.  Williamson :  and  he  had  in  point  of  fact  made  over  his 
interest  in  the  lease  to  Wilkinson,  whom  we  find  associated  with  the  defendant  at  the 
time  of  the  issuing  of  the  pros-[470]-pectus.  The  sum  paid  by  Wilkinson  for 
Williamson's  interest  was  lOOOl.  ;  and  the  price  agreed  to  be  paid  by  the  directors, 
who  were  thus  purchasing  from  two  of  their  own  body,  was  50001.  in  money  and  5000 
paid-up  shares.  This,  therefore,  was  an  important  misrepresentation, — first,  as  to  the 
party  from  whom  the  mine  was  purchased, — secondly,  as  to  the  amount  of  the  con- 
sideration paid  for  it ;  and  that  it  was  one  which  was  calculated  to  exercise  a  material 
inffuence  upon  the  minds  of  persons  who  became  shareholders  is  too  plain  to  admit  of 
doubt.  That  being  so,  the  only  question  is,  whether  the  declaration  sufficiently  states 
the  ground  of  complaint.  On  the  part  of  the  defendant  it  is  said  that  the  fraud 
charged  in  the  declaration  is,  that  the  directors  represented  that  they  had  agreed  to 
give  and  appropriate  5000  paid-up  shares  in  the  company  and  50001.  in  money  to 
"  the  proprietor  of  the  lands  and  property  in  and  upon  which  the  said  mines  were 
situated,  in  consideration  of  his  making  over  to  the  company  all  the  right  and  interest 
to  which  he  was  entitled  in  the  said  mines,"  &c. ;  whereas  the  prospectus  contains  no 
such  representation, — the  word  there  used  being  "proprietor"  only,  which,  it  is  said, 
means  proprietor  or  person  having  the  interest  in  the  mine,  who  was  Wilkinson. 
Looking,  however,  at  the  whole  declaration,  it  seems  to  me  that  the  prospectus  may 
fairly  admit  of  the  construction  there  put  upon  it:  it  means,  the  person  who  then  had 
the  interest  in  the  mine,  and  who  was  capable  of  conveying  that  interest  to  the  com- 
pany. If  so,  the  matter  was  properly  left  to  the  jury.  At  all  events,  it  seems  clear 
that  this  was  mere  matter  of  variance,  which,  if  any  application  had  been  made  to  the 
judge  to  nonsuit,  would  have  been  amended,  if  thought  necessary,  by  striking  out  the 
word  "  lands  "  :  and  it  is  open  to  us  to  amend  now.  The  substantial  gravamen  is, 
that  the  plaintiff  was  in-[471]-duced  to  take  shares  by  the  representation  that  the 
property  had  been  purchased  at  the  price  mentioned  from  the  person  having  the  lease 
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of  the  mine  and  plant,  when  in  truth  the  contract  which  the  lessee  had  he  had  ))arted 
with  to  one  of  the  directors  for  a  very  insignificant  sum.  It  seems  to  me  that  there  is 
no  ground  for  saying  that  there  was  any  misdirection  in  omitting  to  tell  the  jury  that 
there  was  no  e\idence  to  support  the  plaintiff's  case  ;  and  that  there  is  no  gi-ound  for 
finding  fault  with  the  verdict. 

The  rest  of  the  court  concurring, 

Rule  discharged. 

Chidell  and  Others  v.  Galsworthy.     April  19th,  1859. 

A.,  in  consideration  of  a  debt  due  from  him  to  B.,  granted  and  assigned  to  B.,  for 
securing  that  or  any  future  debts,  "all  the  fixtures  and  fittings,  household  furniture, 
stock-in-trade,  chattels,  and  effects  in  and  aliout  the  premises  of  A.,  and  which  were 
more  particularly  mentioned  in  the  schedide  thereto,  and  all  the  right  and  interest  of 
A.  thereto  ; "  and,  for  the  more  effectually  securing  the  payment  of  the  said  debt  and 
other  moneys  and  interest,  A.  thereby  authorized  and  impowered  B.,  his  e.xecutors, 
&c.,  to  enter  into  and  upon  the  said  premises  of  A.,  whether  acquired  subsequently 
to  the  date  of  the  deed,  and  not  legally  passing  under  it,  or  previously  thereto, 
which  l)cfore  the  satisfaction  of  that  secui'ity  should  at  any  time  be  upon  the 
said  premises,  in  the  name  or  names  of  A.,  his  executoi's  or  administi-ators,  or 
otherwise,  to  make  and  perfect  an}'  assignment,  transfer,  or  delivery  thereof  to 
any  agent  or  trustee  for  B.,  his  executors,  &c.,  or  to  a  purchaser,  or  otherwise  : " 
— Held,  that,  under  this  deed,  A.  was  justified  in  seizing  after-acquired  property 
of  B.,  upon  premises  built  subsequently  to  the  date  of  the  instrument. 

This  was  an  interpleader  issue  to  tr}'  whether  certain  goods  seized  by  the  sheriflf 
of  Suriey  on  the  1st  and  'Jth  of  February,  1^59,  under  a  fi.  fa.  at  the  suit  of  Galsworthy, 
upon  a  judgment  recovered  by  him  against  one  John  ^\  ood,  were  at  the  time  of  the 
seizure  the  property  of  the  plaintiff's. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Assizes  at  Kingston,  when 
it  appeared  that  John  Wood,  the  execution-debtor,  being  indebted  to  the  [472J  plain- 
tiffs in  the  sum  of  2781.  for  goods  sold  and  delivered,  executed  to  them  the  following 
bill  of  sale  : — 

"This  indenture,  made  the  24th  of  September,  1859,  between  John  Wood,  of 
Heath  luid,  near  Farnham,  in  the  county  of  Surrey,  becr-retailcr,  of  the  one  part,  and 
John  Chidell  the  elder,  John  Chidell  the  younger,  and  Edward  Chidell,  of  Alder.shot, 
grocers  and  provision-merchants,  carrying  on  business  under  the  style  or  firm  of  .John 
Chidell  k  Sons,  of  the  other  part:  W'herea.s,  the  said  .John  Wood  is  indebted  to  the 
said  John  Chidell  the  elder,  John  Chidell  the  youngei',  and  Edward  Chidell,  in  the 
sum  of  :i7sl.,  and  it  has  been  agreed  that  the  payment  of  the  same,  together  with  all 
othei-  moneys  which  shall  from  time  to  time  liecome  duo  from  the  said  John  NVood 
to  the  said  John  Chidell  the  elder,  John  (  hidell  the  youngei',  and  Eiiward  Chidell, 
with  interest  thereon  respectively,  shall  be  secured  in  manner  hereafter  mentioned: 
Now,  this  indenture  witnesseth,  that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises,  the  said  John  Wood  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said  .John  Chidell  the  elder,  John 
Chidell  the  younger,  and  Jvlwaid  Chidell,  their  executors,  administrators,  and  assigns, 
that  he  the  said  .John  Wood,  his  heirs,  executors,  or  administrators,  will  immediately 
upoi\  demand  thereof  in  writing  signed  b_v  or  oti  Ijchalf  of  the  said  .lohn  Chidell  the 
elder,  .lohn  Chidell  the  yoiuiger,  and  Edward  Chidell,  or  the  survivor  of  them,  his 
executors  or  aiiministratoi-.s,  or  their  or  iiis  partner  or  jiartners,  or  othei-  the  pci'son  or 
persons  for  the  time  being  constituting  the  said  firm,  being  deliveied  to  or  left  for  him 
or  them  at  his  or  their  last  known  ))lace  of  abode,  or  upon  any  |)reniises  where  the  said 
.John  Wood  shall  be  c.-irrying  on  business,  pay  or  e.au.se  to  lie  paid  to  the  .said  .lohn 
Chidell  the  elder,  .John  Chidell  the  younger,  and  Edward  [473]  Chidell,  or  the  surviv(jr 
of  them,  his  executors,  administrators,  oi-  assigns,  or  their  or  his  ])artner  or  partners 
(or  other  the  per.son  or  persons  for  the  time  being  constituting  the  said  firm),  the  said 
sum  of  2781.  ;  and  also  sueh  other  moneys  as  for  the  time  being  shall  be  owing  from 
the  said  John  Wood  to  the  .said  .John  Chidell  the  older,  .John  C'hiddoll  the  younger, 
and  Edvv.u'd  Chidell,  or  the  survivor  of  them,  his  cxceutoi's  or  administrators,  or  their 
or  his  partner  or  partners,  or  other  the  person  or  persons  for  the  time  being  conslitut- 
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ing  the  said  firm,  on  any  account  whatever,  with  interest  at  6ve  per  cent,  per  annum, 
such  interest  on  the  said  sum  of  2781.  to  be  calculated  from  the  day  of  the  date  of  these 
presents,  and  on  such  other  mone3's  from  the  time  or  respective  times  at  which,  accord- 
ing to  the  tei-nis  of  any  contract,  the  usual  course  of  credit,  or  otherwise,  the  same 
shall  become  due  ;  and  that,  in  the  mean  time,  and  until  such  payment  of  the  said 
;i78l.  and  such  other  moneys  as  aforesaid,  he  the  said  John  Wood,  his  executors  and 
administrators,  will  pay  unto  the  said  John  Chidell  the  elder,  John  Chidell  the 
younger,  and  Edward  Chidell,  or  the  survivor  of  them,  his  executors,  administrators, 
or  assigns,  or  their  or  his  partner  or  partners,  or  other  the  person  or  persons  for  the 
time  constituting  the  .said  firm,  interest  on  the  said  sum  of  2781.  and  such  other  moneys 
respectively,  at  the  rate  of  51.  per  cent,  per  annum,  by  equal  half-yearly  payments : 
And  this  indenture  further  witnesseth,  that,  in  further  pursuance  of  the  said  agree- 
ments, and  in  consideration  of  the  premises,  the  said  John  Wood  doth  hereby  grant 
and  assign  unto  the  said  John  Chidell  the  elder,  John  Chidell  the  younger,  and  Edward 
Chidell,  their  executors,  administrators,  and  assigns,  all  the  fixtures  and  fittings,  house- 
hold furniture,  stock-in-trade,  chattels,  and  effects  in  and  about  the  premises  of  the  said 
John  Wood  situate  respectively  at  [474]  Heath  End,  near  Farnham  aforesaid,  and 
Knapp  Hill,  near  Woking,  and  which  are  more  particularly  mentioned  in  the  schedule 
hereto  ;  and  all  the  right  and  interest  of  the  said  John  Wood  thereto,  To  hold,  receive, 
and  take  the  same  unto  the  said  John  Chidell  the  elder,  John  Chidell  the  younger, 
and  Edward  Chidell,  their  executors,  administrators,  and  assigns,  as  their  own  property 
and  eiiects :  and,  for  the  more  efiectually  securing  the  payment  of  the  said  sum  of 
2781.  and  such  other  moneys  and  interest  aforesaid,  he  the  said  John  Wood  hereby 
authorizes  and  impowers  the  said  John  Chidell  the  elder,  John  Chidell  the  younger, 
and  Edward  Chidell,  and  the  survivor  of  them,  his  executors,  administrators,  and 
assigns,  or  their  or  bis  partner  or  partners,  or  other  the  person  or  persons  for  the 
time  being  constituting  the  said  firm,  to  enter  into  and  upon  the  said  premises  of  the 
said  John  Wood,  whether  acquired  subsequently  to  the  date  of  these  presents,  and 
not  legally  passing  under  the  assignment,  or  previously  thereto,  which  before  the  satis- 
faction of  this  security  shall  at  any  time  be  upon  the  said  premises,  in  the  name  or 
names  of  the  said  John  Wood,  his  executors  or  administrators,  or  otherwise,  to  make 
and  perfect  any  assignment,  transfer,  or  delivery  thereof  to  any  agent  or  agents, 
trustee  or  trustees,  for  the  said  John  Chidell  the  elder,  John  Chidell  the  younger, 
and  Edward  Chidell,  or  the  survivor  of  them,  his  executors,  administrators,  and 
assigns,  or  their  or  his  partner  or  partners,  or  other  the  person  or  persons  for  the  time 
being  constituting  the  said  firm,  or  to  a  purchaser  or  purchasers,  or  otherwise  :  provided, 
that,  in  case  the  said  John  Wood,  his  executors  or  administrators,  shall  pay  to  the 
.said  John  Chidell  the  elder,  John  Chidell  the  younger,  and  Edward  Chidell,  the  sum 
of  2781.  and  such  other  moneys  and  interest  aforesaid  at  the  times  and  in  the  manner 
hereinbefore  [475]  appointed  for  payment  of  the  same  respectively,  then  the  grant  and 
assignment  hereinbefore  mentioned  shall  be  void  :  And  it  is  herelsy  agreed  and  declared, 
that,  if  default  shall  be  made  iu  payment  of  the  said  sum  of  2781.,  or  such  other  moneys 
as  aforesaid,  or  any  part  thereof,  at  the  times  and  in  manner  hereinbefore  provided,  it 
shall  be  lawful  for  the  said  John  Chidell  the  elder,  John  Chidell  the  younger,  and 
Edward  Chidell,  and  the  survivor  of  them,  his  executors,  administrators,  and  assigns, 
and  their  or  his  partner  or  paitners,  or  other  the  person  or  persons  for  the  time  being 
constituting  the  said  firm,  to  take  possession  of  the  said  chattels  and  effects  hereby 
assigned,  or  any  of  them,  and  to  sell  the  same,  and  also  such  other  chattels  as  afore- 
said, or  any  of  them  respectively,  by  public  auction  oi'  private  contract,  upon  such 
conditions  and  generally  in  such  manner  as  the  said  John  Chidell  the  elder,  John 
Chidell  the  younger,  and  Edward  Chidell,  or  the  survivor  of  them,  his  executors, 
administrators,  or  assigns,  or  their  or  his  partner  or  partners,  or  other  the  person  or 
persons  for  the  time  being  constituting  the  said  firm,  shall  think  fit,  with  power  to 
buy  in  the  said  chattels  and  effects  or  any  of  them  at  any  sale  or  sales,  and  to  resell 
the  same,  without  being  responsible  for  any  loss  occasioned  thereby,  and  to  give  valid 
discharges  for  the  purchase-moneys  of  any  effects  which  may  be  sold.  And,  for  the 
better  enabling  the  said  John  Chidell  the  elder,  John  Chidell  the  j'ounger,  and  Edward 
Chidell,  and  the  survivor  of  them,  and  the  executors  or  administrators  of  such  survivor, 
and  their  or  his  partner  or  partners,  and  other  the  person  or  persons  constituting  the 
said  firm,. to  obtain  and  keep  possession  of  the  said  chattels  and  effects  in  case  of  such 
default  as  aforesaid,  the  said  John  Wood  hereby  irrevocably  licences  and  impowers 
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the  said  John  Chidell  the  elder,  John  Chidell  the  younger,  and  Edward  [476]  Chidell, 
and  the  survivor  of  them,  and  the  executois  and  administrators  of  such  survivor,  ;ind 
their  or  his  partner  or  partners,  and  other  the  pei'son  or  persons  for  the  time  l)eing 
constituting  the  said  firm,  and  their  or  any  of  their  agents,  to  enter,  and,  if  necessary, 
break  into  and  upon  the  said  premises  in  which  the  said  chattels  and  ettects  shall  be, 
to  seize  and  remove  or  otlierwise  convert  the  said  chattels  and  effects  :  And  it  is 
hereby  agreed  that  the  said  John  Chidell  the  elder,  John  Chidell  the  younger,  and 
Edward  Chidell,  and  the  snivivor  of  them,  and  the  executors  or  administrators  of  such 
survivor,  and  their  or  his  partner  or  partners,  and  other  the  person  or  persons  for  the 
time  being  constituting  the  said  firm,  shall  stand  possessed  of  the  moneys  or  money 
arising  fi-om  any  sale  or  conversion  of  the  said  chattels  and  effects,  in  trust,  in  the  first 
place,  to  pay  and  satisfy  all  costs  and  expenses  of  the  said  sale  or  sales  and  incidental 
to  these  presents,  and  then  to  pay  and  discharge  all  moneys  and  interest  intended  to 
be  secured  by  these  presents  ;  and,  subject  thereto,  in  trust  for  the  said  John  Wood, 
his  executors,  administrators,  and  assigns:  Provided  always,  that,  until  default  as 
aforesaid,  the  said  John  Wood,  his  executors,  administrators,  or  assigns,  may  possess, 
use,  and  enjoy  the  said  chattels  and  afi'ects  without  any  disturbance  or  interference  by 
the  said  John  Chidell  the  elder,  John  Chidell  the  younger,  and  Edward  Chidell,  their 
executors,  administrators,  or  assigns.  In  witness  whereof,  the  parties  aforesaid  have 
hereto  set  their  hands  and  seals  the  day  and  year  first  above  written. 

"  The  schedule  above  referred  to. 

"Effects  at  Heath  End.  Bar, — 6-pull  engine,  pipes,  and  taps,  counter  and  fittings, 
shelves,  and  partitions,  6  dozen  pots,  4  dozen  glasses,  table.  Parlour, — mahogany  tabic, 
24  Windsor'  chairs.  Coffee-room, — window-[477]-board,  3  fcible.s,  scats,  scales  and 
weights.  Kitchen, — 3  coppers  and  fittings,  5  coffee-l)oilers,  table,  kitchen-utensils. 
Tap-room, — 2  tables  and  seats.  Stable, — poney  and  cart,  corn-bin,  wheelbarrow,  and 
ladder,  and  sundiies.  Club-room, — 9  tables,  15  forms,  stage.  Bed-rooms, — 6  bed- 
steads, bedding,  2  washhandstands,  1 1  cane-bottomed  chairs,  1  table.  Booth, — tables, 
bar-seats,  and  fittings,  stock  of  ale  and  porter.  Effects  at  Knapp  Hill, — wooden  felt- 
covered  hut,  18  bedsteads  and  bedding  complete,  all  tables,  forms,  mugs,  glasses, 
sundries,  wooden  partitions,  &c." 

Default  having  been  made  by  Wood,  the  plaintiffs  entered  under  authority  of  the 
bill  of  .sale,  and  seized  the  goods  of  Wood,  as  well  after-acquired  as  those  in  his  posses- 
sion at  the  date  of  the  instrument,  including  goods  in  a  portion  of  the  premises  which 
had  not  at  that  time  been  built. 

On  the  part  of  the  defendant  it  was  submitted  that  nothing  passed  by  the  liill  of 
sale  except  the  goods  inentioned  in  the  schedule  ;  and  that  the  jiower  to  seize  goods 
afterwai'ds  coming  upon  the  premises  was  limited  to  substituted  goods,  and  dici  not 
extend  to  all  after -piu'chased  property. 

The  learned  judge  flirected  a  verdict  to  be  entered  for  the  plaintiffs,  reserving  the 
defendant  leave  to  move. 

W.  Pearce,  aecordinglj',  now  moved  to  enter  a  vci'dict  for  the  defendant.  The 
fpiestion  is  whether  tiie  goods  not  enumerated  in  the  schedule  to  the  bill  of  sale  passed 
to  the  plaintiffs  by  that  instrument.  [Willes,  J.  They  certainly  did  not  pass  by  it; 
but  the  question  is,  whether  the  property  did  not  vest  in  the  plaintill's  by  the  seizure 
made  under  the  authority  of  the  bill  of  sale.]  In  Liiim  v.  T/iondun,  I  C.  B.  379,  it 
was  held  that  a  grant  of  goods  which  are  not  in  exist-[478]cncc,  or  which  do  not 
belong  to  the  grantor  at  the  time  of  executing  the  deed,  is  void,  unless  the  grantor 
ratify  the  graiit  by  some  act  done  Ijy  him  with  that  view  after  he  has  acquired  the 
property  therein.  [Willes,  J.  The  decision  in  Lann  v.  T/iont/on  is  founded  on  the 
maxim  "Nemo  flat  qui  non  habet."  But  Tindal,  C.  J.,  suggests  "whether  a  deed 
might  not  have  been  so  framed  as  to  have  given  the  defendant  a  power  of  seizin"  the 
future  personal  goods  of  the  plaintill',  as  they  should  be  acipiircd  by  him  and  brought 
on  the  premises,  in  satisfaction  of  theilebt."  'I'hat  was  acted  upon  in  ConyrevB  v.  Evelts, 
10  Exeh.  29.S,  which  was  followed  by  llopf  v.  //«//%,  5  Ellis  fi  H.  830.  And  all  those 
cases  were  cited  and  adopted  in  the  recent  case  of  Can-  v.  AUalt  in  the  lixchoquor, 
27  Law  J.,  Exeh.  385,  where  it  was  held,  that,  when  on  the  face  of  an  a.ssigmnent  of 
personalty  it  is  plain  that  it  was  intended  to  operate  as  a  contiiniing  security,  and  to 
apply  to  property  afterwards  acquired,  and  substituted  foi-  that  which  was  originally 
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assigned,  it  will,  if  the  words  ;iie  capable  of  such  a  construction,  be  so  applied  :  and 
where  in  such  a  case  the  deed  was  found  capable  of  such  a  construction,  although  rather 
in  the  indirect  form  of  a  power  of  attorney  than  in  the  way  of  direct  conveyance,  it 
was  construed  to  extend  to  stock  and  growing  ci'ops  on  a  farm  not  occupied  by  the 
assignor  at  the  time  of  the  execution  of  the  deed.]  In  the  case  last  referred  to,  the 
deed  contained  an  express  power  to  take  possession  of  all  crops  on  after-taken  land  ; 
and  therefore  Martin,  B.,  says  "it  is  immaterial  whether  they  were  on  land  in  his 
occupation  at  the  time  of  the  deed  or  not."  [Cockburn,  C.  J.  Do  not  the  words  of 
this  instrument  import,  "Go  and  seize  and  sell  or  deal  with  the  property  as  your 
own  ? "     The  plaintitt's  did  seize.     Does  not  that  vest  the  property  in  them  1] 

[479]  Cockburn,  C.  J.  Upon  the  authority  of  the  cases  referred  to,  I  am  of 
opinion  that  all  the  goods  passed  to  the  plaintiff's  under  and  by  virtue  of  the  authority 
given  to  them  by  the  deed.     I  therefore  think  there  should  be  no  rule. 

Chowder,  J.  The  authorities  are  quite  conclusive.  It  has  been  attempted  to 
distinguish  this  case  on  the  ground  that  the  goods  here  seized  were  not  substituted 
property,  but  after-acquired.  I  do  not  see  that  that  makes  any  dift'erence.  The 
authority  given  by  the  instrument  is  precisely  the  same  as  to  both.  The  subject  has 
been  under  the  consideration  of  all  the  courts  ;  and  nobody  has  ever  suggested  a  dis- 
tinction l)etween  substituted  and  after-acquired  goods. 

The  rest  of  the  court  coucui-ring, 

Eule  refused. 


[480]      NiCHOLLS   AND   OTHERS  V.  KOSEWARNE.      May  7th,  18.59. 

[S.  C.  28  L.  J.  C.  P.  273 ;  .5  Jur.  N.  S.  1266 ;  7  W.  R.  612.] 

Qufere,  whether  a  mining  company  on  the  cost  book  principle  is  a  "  public  company ' 
within  the  meaning  of  the  1  &  2  Vict.  c.  110,  s.  14,  so  as  to  make  shares  therein 
liable  to  be  charged  with  a  judgment-debt^ — An  order  under  the  statute  having 
been  made  by  a  judge  at  Chambers, — the  court  confirmed  it,  on  the  ground  that  liy 
setting  it  aside  they  would  preclude  the  judgment-creditor  from  taking  the  opinion 
of  a  court  of  appeal. — Quiere,  whether  one  who  has  sold  his  shares  in  such  a  company, 
and  whose  vendee  has  accepted  the  transfer,  but  has  not  caused  it  to  be  registered, 
is  a  person  having  shares  "  standing  in  his  name  in  his  own  right "  within  the 
statute? 

On  the  11th  of  February,  1859,  an  order  was  made  by  Willes,  J.,  under  the  14th 
section  of  the  1  &  2  Vict.  c.  110  (r/),  charging  Eosewarne's  interest  in  ten  shares  in 
a  certain  company  called  the  East  Wheal  Russell  Mining  Company  of  which  Rosewarne 
was  entered  as  pioprietor,  with  a  judgment  recovered  against  him  in  this  court  at  the 
suit  of  the  plaintiffs.  It  appeared  that  the  company  was  formed  on  the  cost-book 
principle ;  that  Rosewarne  on  the  28th  of  January  sold  the  shares  in  question  to  one 
Hallett,  who  duly  paid  him  the  price,  receiving  from  him  the  usual  notice  to  the 
purser  to  enter  Hallett's  name  in  the  cost-book  as  the  pi'oprietor  of  the  shares  in  lieu 
of  Rosewarne  ;  and  that  Hallett  accepted  the  transfer  by  signing  the  no-[481]-tice  ; 
but  that  he  did  not  send  it  to  the  purser  for  registration  until  the  12th  of  February, 

(a)  Which  enacts  "that,  if  any  person  against  whom  any  judgment  shall  have  been 
entered  up  in  any  of  Hei'  Majesty's  superior  coui'ts  at  AVestminster  shall  have  any 
government  stock,  funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any  public 
company  in  England  (whether  incorpoi-ated  or  not),  standing  in  his  name  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge 
of  one  of  the  superior  courts,  on  the  application  of  any  judgment-creditor,  to  ordei- 
that  such  stock,  funds,  annuities,  or  shares,  or  such  of  them  or  such  part  thereof 
respectively  as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  so  recovered,  and  interest  thereon,  and  such  order 
shall  entitle  the  judgment-creditor  to  all  such  remedies  as  he  would  have  been  entitled 
to  if  such  charge  had  been  made  in  his  favour  by  the  judgment-debtor;  provided  that 
no  proceedings  shall  be  taken  to  have  the  benefit  of  such  charge  until  after  the  expira- 
tion of  six  calendar  months  from  the  date  of  such  order." 


6  C.  B.  (N.  S.)  482.  NICHOLLS   ?'.  ROSE  WARN  E  545 

when  the  ijurser,  iKiviiig  been  previously  served  with  the  judge's  order,  declined  to 
enter  it,  and  consci|uently  the  shares  still  leniainefl  in  the  name  of  Kosewarne. 

An  application  having  afterwards  been  made  to  Williams,  J.,  to  rescind  the  order 
of  Willes,  J.,  on  the  ground  that  a  cost-book  mining  company  was  not  a  "public 
company"  within  the  statute,  and  that  Kosewarne  was  not  at  the  time  of  the  order  the 
beneficial  owner  of  the  shares  in  his  own  right,  the  learned  judge  declined  to  interfere, 
but  directed  that  the  application  should  be  made  to  the  court. 

Collier,  Q.  C,  accordingly  applied  for  a  rule  to  rescind  the  order  of  Willes,  J. 

Lush,  Q.  C,  and  Gibbons,  shewed  cause  in  the  first  instance.  The  objections  to 
the  order  of  Willes,  J.,  are  two, — first,  that  this  is  not  a  "  public  company  "  within  the 
meaning  of  the  1-tth  section  of  the  1  &  2  Vict.  c.  110, — secondly,  that,  if  it  is,  the 
shares  were  not  at  the  time  the  order  was  made,  standing  in  the  defendant's  name 
in  his  own  right.  The  first  point  came  under  the  consideration  of  Parke,  B.,  and 
Alderson,  B.,  in  the  year  1850,  in  a  case  of  Graham  v.  Coimell,  19  Law  J.,  Exch.  361, 
respecting  shares  in  the  LTnion  Bank  of  London,  a  bank  carrying  on  business  under 
a  deed  of  settlement,  and  entitled  to  sue  and  to  be  sued  by  a  public  officer  under  the 

7  ife  S  Vict.  c.  113,  s.  47.  Those  two  learned  judges  were  not  quite  agreed  as  to 
whether  or  not  the  bank  was  a  public  company  ;  but,  the  matter  being  doubtful,  they 
declined  to  set  aside  the  order.  Application  was  then  made  to  the  court  of  Chancery, 
— see  the  case  of  Macivti/rf  v.  Connell,  1  Sim.  N.  S.  225, — and  Lord  Cranworth,  V.  C., 
made  the  order.  In  the  [482]  course  of  a  very  elaborate  judgment,  his  Honor  says : 
"The  real  difficulty  which  arises  on  this  subject  is,  that  the  statute  speaks  of  a  public 
company,  whether  incorporated  or  not,  as  being  something  known  to  the  law,  that  is, 
as  if  it  were  something  that,  when  mentioned,  a  court  could  be  able  to  say,  ex  cathedra, 
this  is  or  is  not  a  public  company  ;  there  being,  in  truth,  no  such  legal  term  known 
as  a  public  company  not  incorporated.  Then,  the  question  is,  there  being  no  legal 
meaning  to  the  term  'public  company,'  how  are  the  courts  to  interpret  that  term? 
because  it  would  l)e  very  improper  to  say  that  the  legislature  has  used  words  that 
could  have  no  meaning  ;  and  therefore  we  must  find  out  as  well  as  we  can  what 
meaning  is  to  be  attributed  to  the  words.  And  that  must  be  ascertained  by  discovering 
what  the  state  of  the  law  was  in  respect  of  compam'es  at  the  time  of  the  passing  of  the 
act  of  the  1  (fe  2  Vict.  ;  because  it  must  be  with  reference  to  the  then  state  of  the  law 
that  the  question  is  to  be  determined,  and  not  by  the  state  of  the  law  at  any 
snliseqnent  period ;  although,  perhaps,  what  passed  subsequently  may  enable  us 
to  interpret  in  .some  degree  the  language  used  by  the  legislature  upon  a  prior 
occasion  ;  but  it  cannot  of  itself  give  ns  the  meaning.  Now,  it  appears  to  me,  having 
looked  at  the  matter  with  some  care,  that  thei'e  were  only  two  classes  of  companies 
to  which,  by  possibility,  at  that  time  the  expression  'pulilic  company'  not  incor- 
porated'  could  apply.  What  was  the  state  of  the  law  at  that  time  I  In  the  first 
place,  there  was  the  statute  of  7  G.  4,  c.  46,  for  the  bettei'  regulating  co-partner- 
ships of  certain  bankers  in  England.  It  is  well  known,  that,  prior  to  that  act, 
nowhere  within  Her  Majesty's  dominions,  at  all  events  nowhere  in  i'',ngland, 
could  more  than  six  peisons  as.sociate  together  for  the  purpose  of  carrying  on  the 
banking  business.  The  B;uik  of  England  wei'C  interested  in  sus-[483]-taining 
that  privilege  upon  their  part.  They  had  advanced  large  sums  of  money  to  the 
government ;  and  their  remuneration,  in  part,  was,  tiiat  I  hey  wei'e  to  have  a  monopoly 
in  banking,  except  where  there  should  not  be  more  th.m  six  ]iartners.  But  that 
monopoly  was  icsti-icted,  in  the  first  instance,  by  the  act  to  which  I  have  alluded,  the 
7  (t.  4,  c.  46,  which  enabled  jjartnerships  consisting  of  more  than  six  members  to 
carry  on  the  business  of  l]ankers,  ])rovided  only  they  carried  it  on  sixty-five  miles  or 
upwards  from  liondon,  and  ])rovided  they  c.uricd  it  on  under  tiio  restrictions  and  in 
the  manner  providefl  by  that  act  of  parliament,  which  were  that  they  should  make 
regular  returns  of  the  names  of  all  the  partners  to  the  stam])-otlicc.  That  list  was  to  be 
amended  from  time  to  time  when  a  transfer  of  the  shares  took  place  ;  and  they  were 
to  return  to  the  stamp-office  the  names  of  two  or  more  ]iei'sons  to  be  called  the  [)ul)lic 
officers  of  the  bank  ;  and  parties  having  claims  on  the  bank  were  not  to  sue  the  bank 
as  a  partnership,  according  to  the  ordinary  rule  of  conunon  law,  but  were  to  sue  the 
public  otticcM's  inst(M(l  ;  and  those  public  olliccrs  were,  foi-  the  jjurposes  of  the  act,  to 
represent  the  couij)any.  On  the  other  lianfl,  if  the  co-partners  had  any  claims  against 
third  parties,  they  were  to  sue,  not  in  the  ordinary  mode  in  which  j)artnership8, 
independent  of  that  act,  would  .sue,  but  by  thcii-  pn))lie  officers  ;  anil  the  effect  of  a 
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judgriient  against  a  public  officer  was,  that  you  might  take  out  execution  <inder  it 
against  the  partnership  and  e^ery  member  of  it.  Now,  that  act  was  in  force,  at  the 
time  of  the  passing  of  the  1  &  2  Vict.  c.  110.  In  the  year  1833,  the  3  &  4  W.  4,  c.  98, 
was  passed,  and  by  it  banking  co-partnerships  consisting  of  more  than  six  members 
were  permitted  to  carry  on  business  in  London  or  within  sixty-five  miles  of  it,  on 
certain  terms.  Now,  let  us  see  whether  there  were  [484]  any  other  companies  to 
which  the  language  of  the  1  &  2  Vict.  c.  110  can  be  held  to  apply.  There  certainly 
was  one  other  class  of  trading  companies  ;  because,  by  the  act  which  was  passed  in 
1837,  viz.  the  7  W.  4  &  1  Vict.  e.  73,  intituled  'An  act  for  better  enabling  Her 
Majesty  to  confer  certain  powers  and  immunities  on  trading  and  other  companies,' 
power  was  given  to  the  Crown,  not  to  incorporate  partnerships,  but  to  gi'ant  them 
privileges  which  by  common  law  would  not  be  granted,  viz.  to  trade  under  liabilities 
to  a  certain  degree  restricted."  His  Lordship  read  the  Snd,  3rd,  4th,  and  .5th  sections 
of  the  statute,  and  proceeded, — "And  then,  just  in  the  same  way  as  in  the  Bank  Act 
of  the  7  G.  4,  a  return  is  to  be  made  to  certain  public  officers  of  the  names  and 
addresses  of  the  members,  and  the  number  of  the  shares  they  respectively  hold  ;  and 
that  is  to  be  renewed  from  time  to  time  as  changes  take  place.  That,  therefore,  was 
a  class  of  companies  not  incorporated,  or  which  might  come  under  the  description  of 
public  companies  not  incorporated,  which  existed  at  the  time  of  the  passing  of  the 
1  &  2  Vict.  c.  110.  Now,  these  two  classes  are,  as  far  as  I  can  discover,  the  only  two 
classes  of  companies  not  incorporated  to  which  the  act  of  Victoria  can  by  possibility 
refer.  I  meaii  banking  compaTiies  existing  under  the  7  G.  4,  c.  46,  and  the  subsequent 
extension  of  that  act  bj^  the  act  passed  in  1833,  the  3  &  4  W.  4,  c.  98,  and  companies 
associated  for  trading  or  other  purposes,  having  letters-patent  gi-anted  by  the  Crown, 
but  not  incoi'porated.  And  it  seems  to  me,  if  those  were  the  only  two  classes,  that 
either  one  or  both  of  them  must  be  the  class  or  classes  to  which  the  act  of  Victoria 
refers.  That  the  words  '  public  company  not  incorporated '  would  be  applied  properly 
to  the  last  class,  seems  to  me  to  admit  of  no  doubt.  The  names  of  the  members,  and 
of  the  officers  who  are  to  sue  and  [485]  be  suei]  on  behalf  of  the  company,  the  objects 
of  the  society,  and  many  other  particulars  relating  to  it,  are  to  be  inrolled,  and  thereby 
made  public.  Therefore  it  seems  to  me  to  be  impossible  to  doubt  that  such  a  company 
would  be  a  public  company  not  incoi'porated  within  the  meaning  of  the  act  of  Vietoiia. 
Then,  the  question  is  whether  there  is  any  real  distinction  whatever  between  that 
which  I  assume  must  be  taken  to  be  a  public  company  not  incorporated  within  the 
meaning  of  the  act  of  the  1  &  2  Vict,  and  a  public  company  acting  under  the  law  that 
was  then  in  force,  viz.  the  7  G.  4,  c.  46,  and  the  3  &  4  W.  4,  c.  98.  I  see  no  real 
distinction  between  the  two.  It  is  true  that  the  banking  compau}'^  was  not  a  banking 
company  carrying  on  its  operations  under  the  provisions  of  a  charter  or  letters-patent 
not  incorporating  them  ;  but  all  the  attributes  of  publicity  appear  to  me  to  exist  as 
well  in  the  one  case  as  in  the  other.  The  names  of  the  members  are  all  inrolled,  with 
their  addresses,  and  every  transfer  of  interest  is  inrolled  :  and  the  company  is  to  sue 
and  be  sued  by  public  officers,  just  in  the  one  case  as  in  the  other ;  and  it  seems  to 
me,  that,  in  the  absence  of  a  legal  definition,  I  must  treat  the  one  case  to  he  just  the 
same  as  the  other, — that  that  which  was  the  attribute  of  publicity  in  a  trading  company 
quasi  incorporated  under  the  statute  of  the  7  W.  4  &  1  Vict.  c.  73,  was  the  attribute 
of  publicity  in  the  case  of  a  banking  partnership.  In  my  opinion,  the  two  cases  aie 
undistinguishable ;  and,  the  one  being,  as  I  assume  it  must  be  taken  to  be,  within  the 
meaning  of  the  act  of  the  1  &  2  Vict.,  the  other  must  be  taken  to  be  so  likewise.  It 
does  not  appear,  that,  in  the  case  of  banking  companies,  it  is  at  all  necessary  that  their 
capital  should  be  divided  into  shares ;  although,  with  respect  to  companies  quasi 
incorporated  under  the  7  W.  4  &  1  Vict.,  it  is  necessai-y  that  their  capital  should  be 
divided  [486]  into  shares,  and  should  be  transferable.  But,  in  point  of  fact,  the 
capital  of  the  Union  Bank  of  London  is  divided  into  shares.  I  do  not,  however,  think 
I  can  hold  the  Union  Bank  of  London  to  be  a  public  company  within  the  meaning  of 
the  1  &  2  Vict,  merely  because  its  capital  is  divided  into  shares.  In  my  opinion,  it 
would  have  been  a  public  company  if  its  capital  had  not  been  so  divided  :  because  the 
attrilnites  of  publicity  would  exist,  viz.  the  return  of  the  names  and  places  of  abode  of 
the  members  from  time  to  time,  and  of  the  officers  appointed  to  sue  and  be  sued  on 
behalf  of  the  company.  There  was  another  ground  that  was  relied  upon  as  shewing 
that  this  was  a  public  company,  which  I  confess  I  do  not  pay  much  attention  to.  It 
was  this,  that  the  Joint-Stock  Companies  Registration  Act,  7  &  8  Vict.  c.  110,  defines 
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a  joint-stock  compuny  to  lie  a  company  the  shares  in  which  are  transferable  without 
the  express  consent  of  all  the  meinbeis  ;  and  it  was  said  that  this  company  is  a  joint- 
stock  companj'  according  to  that  definition  :  and  so  I  think  it  is  :  but  I  do  not  rely 
upon  that :  I  advert  to  it  merely  to  shew  that  the  observation  did  not  escape  me." 
[Crowder,  J.     Was  it  brought  to  the  attention  of  Lord  Cranworth  there,  that  there 
■were  such  things  as  cost-book  mines  1]     It  does  not  appear  from  the  report,  which 
notices  the  argument  very  shortly.     [Byles,  J.     It  certainly  was  not  necessary  to  the 
decision  to  confine  it  to  the  two  cases  mentioned.     Willes,  J.     This  might  become  a 
public  compan\'  under  the  19  &  20  Vict.  c.  47,  by  registration.]     The  attributes  of 
publicity  which  Lord  Cranworth  speaks  of, — that  the  register  of  shareholders  is  pre- 
paied  by  the  public  officer,  and  that  the  public  have  ready  access  thereto  to  see  who 
are  partners, — do  not  exist  here  :  the  afl'airs  of  the  company  are  kept  as  secret  as  those 
of  any  ordinary  partnership.     It  is  true  there  is  in  the  cost.-book  a  rule  [487]  authorizing 
the  transfer  of  shares  without  the  consent  of  the  co-adventurers  :  but  it  is  open  to 
them  at  anj^  time  to  rescind  that  rule.     [Byles,  J.     In  the  6  Ct.  1,  c.  18,  s.  18  (the 
Bubble  Act),  the  word  "  public  "  seems  to  have  been  used  with  reference  to  the  assign- 
able quality  of  the  shares  without  the  assent  of  the  co-adventurers  :  the  act  appears  to 
have  been  levelled  at  companies  as  to  which  it  was  open  to  any  of  the  public  to  take 
shares.]     2.  Before  the  order  was  served,  the  defendant  had  parted  with  his  shares. 
[Willes,  J.     The  purser  had  no  notice  of  the  sale,  and  therefore  the  transfer  of  the 
shares  was  not  completed  at  the  time  the  order  for  charging  them  was  seived.     The 
case  of  IValts  v.  I'orler,  S  Ellis  &  B.  743,  is  against  you  on  this  point.     There,  A.,  an 
attorney  employed  by  B.  to  invest  money,  lent  it  to  C.  on  an  agreement  by  which  C, 
as  a  security,  charged  his  interest  in  .50001.  Consols,  standing  in  the  names  of  trustees 
in  trust  for  C.     A.  neglected  to  give  notice  to  the  trustees.     A  judgment-ci'editor  of 
C,  subsequently  to  this  loan,  obtained  a  charging  order  under  the  1  &  2  Vict.  c.  110, 
s.  14,  notice  of  which  was  given  to  the  trustees.     C.  took  the  benefit  of  the  Insolvent 
Act.     B.  brought  an  action  against  A.  for  negligence ;  and,  on  the  trial,  the  judge 
directed  the  jury,  in  estimating  the  damages,  to  consider,  that,  as  no  notice  had  been 
given  to  C.'s  trustees  of  the  charge  in  favor  of  B.,  the  subsequent  charge  created  by 
the  judge's  order  had  priority  over  it.     On  a  rule  for  a  new  trial,  it  was  held  by  Lord 
Campbell,  Wightraan,  J.,  and  Crompton,  J.,  that  the  direction  was  correct,  and  that 
the  judgment-creditor  had  the  same   rights  as  a  subsequent  incumbrancer  without 
notice,  and  was  therefore  to  l)e  preferred  in  equity  to  A.     But  Krle,  .1.,  dissented, 
holding  that  the  judgment^crcditor  had  only  those  remedies  which  affected  what  at 
the  time  of  the  charging  order  remained  the  [488]  property  of  the  judgment  debtor. 
It  is  true  that  that  case  has  been  the  subject  of  comment  in  the  Equity  courts;  and 
that  Lord  Cranworth  and  Lord  Justice  Turner'  in  iUmvan  v    The  Earl  of  Oxford,  6  Do 
Gex,  M'N.  *  G.  .507,  524,  532,  and  Sir  .lohn  Komilly,  M.  K.,  in  Kinderky  v.  Jems, 
25  Law  J.,  Chan.  538,  incline  to  agree  with  the  judgment  of  Erie,  J.]     In  Jllnhmrfh 
V.  Gaw/ain,  3  Hare,  416,  it  was  held  that  an  equitable  mortgagee  of  lands  is  entitled 
in  equity  to  enforce  his  char-ge  in  priority  to  a  cr-cditoi'  of  the  mortgagor-,  who,  without 
notice  of  the  eqrritable   mortgage,    has,   su))seqtrently  tiieieto,   r-ecover'ed    judgment 
against  the  mortgagor-  and  obtained  actual  posscssiorr  of  the  lands  by  wr-it  of  elegit 
and  attornment  of  the  tenarrts.     Iir  Fuller  v.  Earle,  7  P]xch.  79(5,  the  defendant,  a 
registered  owner  of  shares  in  a  joint-stock  company,  deposited  the  certificate  with  Vj. 
as  a  seeui-ity  for-  morrey  advanced.     The  defendant  after-wards  borrowed  a  further 
srrm  fr-om  an  insurance-ofiicc,  arrd  executed  to  C,  orre  of  his  sui-eties  oir  that  occasion, 
with  the  consent  of  I'].,  who  was  the  other  surety,  a  tr-ansfer  of  the  shares,  accompairied 
by  a  declaratiorr  of  the  terms  of  the  tr-airsfcr,  aird  delivered  both  irrstr-irnients  to  0. 
The  money  not  having  been  paid  to  the  insur-arrce-oifice,  they  claimed  it  fr-om  E.  and 
C,  when  C.  re(|irested  the  insurarice-olfice  to  transfer-  the  shar-cs  into  his  name,  which 
they  refused  to  do,  on  the  gr-ound  that  they  had  been  previoirsly  seived  with  a  judge's 
order  nisi  to  charge  the  shares:  and  it  was  held  thatliic  shar-es  wer-c  pr-operly  charged 
as  shares  standing  in  the  defendant's  rrame  "in  his  own  right,"  within  the  meaning  of 
the  1  &  2  Vict.  c.  110,  s.  14.     [Willes,  J.     That  is  (luite  right.     .\  person  conring  in 
uirder-  a  charging  order-  would  l)e  in  the  positioir  of  one  having  an  elegit,  ant!  desiring 
to  pay  oft'  a  mortgage.]     Irr  Morris  v.  Mniicsfi/,  7  (-1  B.  074,  it  was  held  by  the  court 
[489]  of  (Queen's  Hciich  that  a  pension  gr-anted  by  the  East  India  Corri])any  could  not 
be  charged  under-  this  statute.     [I>yles,  J.      Vou  ar-e  asking  u.s,  in   etVec-t,  to  overrule 
the  decision  of  the  court  of  Queen's  Bench  in  irutlx  v.  Porter.     Crowder,  J.     And  in 
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a  matter  where  there  is  no  appeal.  I  must  confess  I  am  disposed  to  agree  with  Lord 
Cianworth  :  but  I  think  we  must  leave  j'ou  to  your  remedy  in  Equity.]  The  court  of 
Equity  will  douljtless  adhei'e  to  the  opinions  already  expi'essed  in  Beavan  v.  The  Earl 
of  Oxford  and  Kindcrley  v.  Jervis.  To  make  this  order  absolute,  will  in  effect  be  to 
take  one  man's  money  to  pay  another  man's  debt.  [Willes,  J.  This  is  a  mere  pro- 
ceeding ad  fundandem  jurisdiotionem.  Can  we  say  that  the  creditor  shall  not  have 
the  opportunity  of  taking  the  opinion  of  a  court  of  eri'or  ?] 

Chowder,  J.  I  am  of  opinion  that  the  order  of  my  Brother  Willes  must  be 
confirmed.  There  are  two  giounds  upon  which  it  has  been  contended  that  the  order 
is  invalid, — first,  that  it  is  made  for  the  purpose  of  charging  shares  in  a  company 
which  is  not  a  "  public  company  "  within  the  meaning  of  the  statute, — secondly,  that 
the  order  charges  shares  which  are  not  standing  in  the  name  of  the  defendant  in  his 
own  right.  1 .  This  is  the  case  of  a  mine  worked  on  the  cost-book  principle,  the 
shares  in  which  may,  if  so  arranged,  be  disposed  of  without  the  assent  of  the  co- 
adventurers  ;  and  in  this  respect  it  certainly  diflers  from  an  ordinary  partnershij). 
Still  it  is  said  that  such  an  association  is  not  a  public  company.  The  point  is  (juite 
a  new  one,  it  never  having  been  decided  that  this  peculiar  sort  of  association  is  either 
the  one  or  the  other.  We  have  been  much  pressed  with  the  discussions  which  arose 
in  the  case  of  the  Union  Bank  of  London,  which  first  came  liefore  Parke,  B.,  and 
Alderson,  B.,  in  the  court  [490]  of  li.xchequer  in  Graham  v.  CmmcU,  19  Law  J.,  Exch. 
361,  when  those  two  learned  jutlges  expressed  contrary  opinions;  the  former  thinking 
that  the  bank  was  a  puljlic  company  within  the  statute,  the  latter  that  it  was  not : 
but  both  expressly  said  the  case  was  a  very  tit  one  for  discussion,  and  they  declined 
to  set  aside  the  order.  The  matter  then  ciime  before  the  court  of  Chancery, — 
Macintyre  v.  C'onnell,  1  Sim.  N.  S.  22.5, — where  the  decision  was  that  it  was  not  a 
public  company.  In  the  couise  of  a  very  elaborate  judgment.  Lord  Cianworth  gives 
a  very  strong  intimation  that  in  his  opinion  there  are  only  two  classes  of  unincor- 
porated companies  to  which  the  14th  section  of  the  1  &  2  Vict.  c.  110  could  refer. 
The  case,  however,  of  a  cost-book  mine  was  not  brought  to  his  attention.  On  that 
point,  therefore,  I  am  not  disposed  to  express  any  opinion.  2.  As  to  the  other 
point,  it  is  said,  that,  assuming  that  this  is  a  public  company  within  the  statute,  the 
shares  in  question  are  not  chargeable,  because  they  had  pre^^ously  been  disposed  of 
by  the  judgment-debtor.  It  is  true  they  ha\'e  been  sold,  but  the  sale  has  not  been 
completed,  and  the  shares  are  still  standing  in  the  name  of  the  person  sought  to  be 
charged.  This  raises  the  very  question  which  came  before  the  court  of  Queen's 
Bench  in  Watts  v.  Porter,  3  Ellis  &  B.  743.  That  is  a  decision  which  has  not  been 
reversed.  It  has  been  the  subject  of  comment  in  the  court  of  Chancery  :  and  Erie,  J., 
difl'ered  from  the  other  three  judges.  It  is  unnecessary  to  say  which  was  right, 
though  several  of  the  equitj'  judges  have  leaned  to  the  opinion  of  the  dissentient 
judge.  But  we  cannot  act  upon  that  view,  for  that  would  depii\e  the  party  of  the 
opportunity  of  appealing  against  our  decision.  I  give  no  judgment  upon  the  matter : 
but,  in  order  that  the  party  may  not  be  concluded,  I  prefer  making  the  rule  absolute. 

[491]  Willes,  J.  I  am  entirely  of  the  same  opinion,  and  foi'  the  same  reasons. 
This  is  not  a  proceeding  in  which  the  rights  of  the  parties  can  be  finally  determined. 
By  refusing  to  set  aside  the  order,  we  leave  the  matter  open.  If,  on  the  other  hand, 
we  set  the  order  aside,  we  should  be  finally  deciding  the  matter  so  far  as  the  particular 
creditor  is  concerned,  by  depri\ing  him  of  the  opportunity  of  raising  the  cpiestion  so 
as  to  obtain  the  opinion  of  a  court  of  appeal.  The  point  cannot  be  said  to  be  by  any 
means  clear.  Another  court  might  take  a  view  difterent  from  ours :  and  possibly  the 
House  of  Lords  might  not  agree  with  us.  We  might,  therefore,  by  our  decision 
against  the  creditor,  deprive  him  of  the  right  to  resort  to  the  highest  tribunal  to 
correct  our  judgment.  Consequently,  I  think  the  propei'  course  for  us  to  take  is  that 
which  was  taken  by  this  court  in  the  case  of  Darie.%  Dim.,  Lmi-ndcs,  Ten.  1  M.  &  G. 
762,  8  Scott,  N.  R.  539.  The  3  &  4  AV.  4,  c.  27,  l>y  a  section  (s.  3G)  framed  in  general 
terms,  enacted  that  no  writ  of  right  should  be  brought  after  a  given  day.  The  tenant 
in  that  case  being  dead,  the  demandant,  in  defiance  of  the  above  statute,  sued  out  a 
new  writ  by  journeys  accounts.  It  was  a  writ  which  was  clearly  and  obviously  issued 
in  violation  of  the  act  of  parliament.  So  thought  Lord  Lyndhurst  (see  7  Scott,  N.  R. 
217),  and  so  thought  this  court:  but,  inasmuch  as  it  was  possible  that  the  court  of 
ultimate  appeal  might  entertain  a  diflerent  view  of  the  matter,  they  concurred  in 
declining  to  set  the  writ  aside.     Tindal,  C.  J.,  in  giving  judgment,  stated  his  opinion 
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in  these  words, — "The  Loiil  Chaneelloi',  after  expressing  an  opinion,  in  terms  which 
it  is  impossihle  to  niisunderstaiul,  that  the  writ  of  journeys  accounts  was  not  main" 
tiiinablo  liy  law  u])on  the  ground  of  tlie  Krst  objection"  (that  writs  of  right  having 
been  abolished  from  and  after  the  .'ilst  of  December,  18:54,  by  the  statute  .'5  ifc  4  W.  4, 
c.  21,  no  wiit  [492]  of  right  could  now  lie  issued  under  any  circumstances),  "declined 
however  to  act  upon  that  opinion  by  ijuashing  or  setting  aside  the  writ,  on  the  ground 
that  the  same  objection  tnight  be  raised  upon  the  record  in  an  ulterior  stage  of  the 
proceedings,  where  it  might  become  subject  to  the  review  of  the  oi-dinary  tiiliunals  of 
the  law.  The  same  ol)jcctions  have  been  raised  before  us  upon  this  application  to  set 
aside  the  count  and  all  the  judicial  process  that  has  been  issued  in  this  court ;  and, 
after  heai-ing  a  learned  ai-gument  in  support  of  and  against  such  a])plication,  we  have 
come  to  the  same  conclusion  as  that  a(lo[)ted  by  the  Lord  Chancellor,  and  for  the  .same 
reason,  viz.  that,  In'  analogy  to  the  course  of  practice  adopted  in  this  and  the  other 
courts  of  Westminster  Hall,  we  ought  not,  upon  a  summary  application,  from  wliich 
there  can  be  no  app(!al,  to  decide  upon  a  cjuestion  which  involves  the  final  dctci-mina- 
tion  of  the  rights  of  the  parties,  where  the  very  .same  (juestion  niay  be  raised  on  the 
record,  and  thereby  not  only  the  judgment  of  this  court  may  be  obtained,  but,  if 
thought  necessary,  the  judgment  of  the  court  of  ultimate  appeal."  The  .same  rule  of 
procedure  was  acted  on  by  Lord  W'ensleydale  and  Aldcison,  13.,  in  Grahaiii  v.  Conncll, 
upon  the  construction  of  this  very  section  ;  and  I  think  we  ought  to  follow  the  same 
coinse,  unless  we  are  clearly  satisfierl  that  the  question  raised  is  frivolous,  and  that  it 
would  be  merely  vexatious  to  allow  .such  an  order  to  stand.  Whethci-  the  application 
is  frivolous  oi-  not  depends  upon  two  (juestions ;  the  first  of  which  is,  whether  the 
words  "pul)lic  company"  in  the  1  ife  2  Vict.  c.  110,  s.  14,  are  used  in  the  popular 
sense,  or  mean  a  company  incorporated  liy  act  of  parliament  oi'  by  charter.  It  is 
impossible  to  say  that  that  is  not  a  ((ucstion  which  is  w(dl  worthy  of  consideration. 
And,  as  t(j  the  second  point,  fully  a;)preciating  as  I  do  the  learned  argument  of  Mr. 
[493]  i-nsh  and  Mr.  (ribbi^ns,  as  to  what  ought  to  have  been  the  decision  in  IFalls  v. 
J'oiii-.r,  I  think  we  arc  bound  to  defei'  to  that  case,  though  it  is  not  impossible  that 
the  House  of  Lords  might  take  a  difl'eicnt  view  of  it.  Following  the  rule  I  have 
referred  to,  I  think  we  caiuiot  properly  interfere  to  set  aside  this  order,  and  that  the 
rule  for  confirming  it  ought  to  be  made  absolute. 

Hylks,  J.  I  also  am  of  opinion  that  the  order  of  my  Brother  Willes  must  lie 
confirmed.  The  words  "public  company"  impoit,  no  doubt,  some  relation  to  the 
public  :  but  the  decisions  leave  it  doubtful  what  that  relation  should  be.  It  may 
mean  a  company  the  shares  in  which  are  open  to  all  the  public.  It  is  enough,  how- 
ever, that  there  is  a  difference  of  opinion  amongst  judges  ;  and  thei'cfore  the  proper 
course  for  us  to  take  is,  to  leave  the  matter  in  such  a  position  th.it  the  ()|)inion  of  a 
court  of  error  may  ))0  t;d<en  upon  it.  As  to  whethci'  the  judgment  debtoi-  was  entitled 
of  his  own  right  tf>  these  shares,  I  ofl'er  no  opinion.  1  cannot  help  .saying  there  is 
great  cogency  in  the  arguments  which  have  been  urged  by  Mr.  Lush  and  Mi',  (libbons  ; 
but  still  there  is  standing  in  the  way  a  decision  of  the  court  of  t^ueen's  Bench  in  If'alls 
V.  I'frrliir,  .'5  Ellis  Ik  B.  74.'5,  which  has  not  been  overruled.  This,  therefore,  seems  to 
mo  to  be  a  stronger  case  than  that  of  Dame.i;,  IMm.,  Jjnmulefi,  Ten.  Our  propei-  course 
will  be  to  confirm  the  order,  and  thu.s  give  the  paity  who  seeks  to  ((uestion  it  the 
opportunity  of  taking  the  matter  to  a  .sui)erior  jurisdiction  for  a  final  decision. 

Order  confirmed,  withcjut  costs. 

[494]     John  Maltass  v.  Siddi.k.     May  6th,  1859. 

[S.  (J.  2«  L.  J.  C.  P.  257  ;  5  Jur.  N.  S.  1 169  ;  7  W.  K.  449.] 

One  who  indorses  a  bill  as  surety  is  entitled  to  notice  of  its  dishonoi',  although  it  be 
given  for  the  piu'pose  of  raising  funds  for  a  company  in  which  he  (as  well  as  the 
holder  of  it)  i.s  a  shareholder. 

This  was  an  action  against  the  dcfen<lanl  as  acceptor  of  a  bill  of  exchange  for  2401. 
drawn  by  one  William  George  MalUiss  at  Smyrna,  and  payable  to  the  plaintiff.  The 
dedaiation  also  contained  the  money  counts  and  a  count  upon  an  account  slated. 

The  defendant  pleaded,  amongst  other  pleas,  a  sot-ofl'  for  money  paval)le  by  the 
l)laiMtili'  to  the  defendant  upon  a  bill  of  exchange  for  5001.,  now  overdue,  drawn  and 
accepted  in  parts  beyond  the  seas,  to  wit,  at  .Smyrna,  on  the  Uth  of  March,  185:3,  by 
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M.  Lafontaine  and  one  William  George  Maltass,  on  behalf  of  and  as  agents  of  the 
Smyrna  Steam  Flour-Mill  Companj',  who  were  the  drawers  and  also  the  acceptors  of 
the  said  bill,  payable  two  years  after  date  to  the  order  of  the  plaintift',  although  he 
had  no  effects  then  or  afterwards  in  the  hands  of  the  said  company,  noi'  any  reasonable 
grounds  to  suppose  he  would  have  such  effects,  or  that  they  could  or  would  ever  pay 
the  said  bill,  and  which  said  bill  was,  as  between  the  plaintiff  and  the  drawers  and 
acceptors  thereof,  wholly  without  value  or  consideration,  as  the  plaintiff  always  knew  ; 
and  which  said  bill  was  indorsed  by  the  plaintiff' to  one  Thomas  Jackson,  and  indorsed 
by  him  to  the  said  William  George  Maltass,  and  indoi-sed  by  William  George  Maltass 
to  the  defendant ;  and  which  said  bill  was,  when  due,  not  paid  by  the  acceptors, 
whereof  the  plaintifl'  had  notice.     Issue. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term.  The  only  question  wiis  as  to  the  right  of  the  defendant  to  set  off 
the  .5001.  bill  mentioned  in  the  plea.  It  appeared  that  both  the  plaintiff'  and  the 
defendant  had  been  holders  [495]  of  scrip  in  a  company  or  association  at  Smyrna, 
called  the  Smyrna  Steam  Flour-Mill  Company  ;  that,  the  company  being  in  want  of 
funds,  William  George  Maltass,  who  was  a  shareholder  and  one  of  the  managers  of 
the  company,  in  the  early  part  of  11^53  opened  a  negotiation  with  the  defendant  for 
an  advance  of  2.5001.  for  the  purposes  of  the  company,  to  be  secured  by  the  joint  ])ond 
of  William  George  Maltass,  the  plaintiff,  and  one  Thomas  Jackson  (wlio  was  also  a 
shareholdei).  Subsequently,  however,  it  was  arranged,  that,  instead  of  a  bond,  five 
bills  for  5001.  each  should  be  given,  of  which  that  sought  to  be  set  oS'  was  one, — being 
drawn,  as  alleged  in  the  plea,  upon  and  accepted  by  the  company,  and  indorsed  by 
the  plaintiff  to  the  defendant.  The  company  stopped  payment  in  July,  1853.  The 
bill  became  due  on  the  12th  of  March,  1855  ;  but  notice  of  its  dishonor  was  not  given 
to  the  plaintiff'  until  the  12th  of  Maj'.  The  plaintiff  swore,  that,  when  he  indorsed 
the  bill,  he  had  e\ery  reason  to  believe  that  it  would  be  duly  paid  by  the  company, 
and  that  it  was  understood  that  it  was  to  be  held  as  a  mere  security,  and  not  to  be 
put  in  circulation. 

The  learned  judge  ruled,  that,  under  the  circumstances,  the  plaintiff  was  entitled 
to  notice  of  dishonor ;  and  he  thereupon  directed  a  verdict  to  be  entered  for  the 
amount  of  the  1)111  declared  on  and  interest, — reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him,  if  the  court  (who  were  to  be  at  liberty  to  draw 
inferences)  should  think  the  plaintiff  was  not  entitled  to  notice  :  the  plea  to  be  amended 
if  necessary. 

Shee,  Seijt.,  in  Hilary  Term,  accordingly  obtained  a  rule  nisi,  on  the  ground  that 
the  bill  (in  the  plea  mentioned)  was  drawn  and  accepted  for  the  accommodation  and 
for  the  purposes  of  the  plaintiff  as  well  as  for  those  of  the  drawers  and  acceptors,  and 
that  the  plain-[496]-tiff  had  no  recourse  against  any  one  else,  on  its  non-payment,  and 
consequently  was  not  damnified  by  the  want  of  a  notice  of  dishonor. 

Huddleston,  Q.  C,  and  Bushby,  now  shewed  cause.  The  simple  question  is, 
whether  the  plaintiff  was  entitled  to  a  notice  of  dishonor  of  the  5001.  bill  the  subject 
of  the  set-off.  It  is  clear,  upon  the  facts,  that  John  Maltass,  the  plaintiff,  was  a 
surety  only  for  the  payment  of  the  amount  of  the  5001.  bill  by  the  company ;  and,  if 
so,  he  was  entitled  to  notice  of  dishonor.  The  case  of  Bickenliku  v.  Bollman,  1  T.  R. 
405,  only  decides  that  one  who  has  no  reason  to  e.vpect  that  the  bill  will  be  paid  by 
the  acceptor,  and  can  sustain  no  prejudice  by  the  want  of  notice,  is  not  entitled  to 
receive  a  notice  of  dishonor.  In  the  notes  to  that  case,  in  2  Smith's  Leading  Cases,  46, 
it  is  said  :  "  Claridge  v.  Dalton,  4  M.  &  Sclw.  226,  is  another  strong  exemplification 
of  this  doctrine.  There,  the  drawer  of  a  bill  had  no  effects  in  the  hands  of  the  drawee, 
but  had  supplied  him  with  goods  upon  a  credit,  which  would  not,  howe^'er,  expire 
till  long  after  the  bill  would  have  become  due.  He  was  held  not  to  be  entitled  to 
notice  of  its  dishonor.  '  The  case  of  hidcerdike  v.  Bollman,'  said  Bayley,  J.,  '  has 
established,  and,  I  am  disposed  to  think,  rightly,  that  a  party  who  c<innot  be  prejudiced 
by  want  of  notice,  shall  not  be  entitled  to  require  it.' "  That  would  be  the  case 
where  the  drawer  knows  he  has  no  effects  in  the  hands  of  the  acceptor,  and  has  no 
chance  of  having  any  before  the  maturity  of  the  bill.  "  But  even,"  continues  the 
learned  author,  "  in  the  very  cases  in  which  Bickerdikc  v.  Bollman  has  been  acted 
upon,  it  has  been  declared  that  the  rule  established  in  that  case  must  not  be  extended. 
In  ('laridgc  v.  Dalton,  l.e  Blanc,  J.,  went  so  far  as  to  regret  that  any  such  decision  had 
ever  taken  [497]  place  ;  and  see  the  judgment  delivered  by  Parke,  B.,  in  Carter  v. 
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Flower,  16  Law  J.,  Exch.  201.  Accordingly,  it  has  been  settled  that  the  drawer  is 
entitled  to  notice,  though  he  had  no  efi'ects  in  the  drawee's  hands  when  the  bill  was 
drawn  or  became  due,  if  he  had  etl'ects  on  their  way  to  the  drawee  :  Kmkcr  v.  Jliller, 
3  Campb.  217,  16  East,  43.  So,  it  was  laid  down  by  Lord  Eldon,  in  a  case  of  bank- 
ruptcy,-A'.r  pw^g  Heath,  2  Ves.  &  B.  240,  2  Ko.se,  141, — that,  'if  a  bill  were  accepted 
for  the  accommodation  of  the  drawer,  and  there  were  nothing  but  that  between  them, 
notice  would  not  be  necessary,  the  drawer  being,  as  between  him  and  the  acceptor, 
first  liable :  but,  if  the  bills  were  drawn  for  the  accommodation  of  the  acceptor,  the 
transaction  being  for  his  benefit,  there  must  be  notice  without  effects  ;  and  if,  in  the 
result  of  various  dealings,  the  surplus  of  accommodation  is  on  his  side,  he  is,  with 
regard  to  the  diawer,  in  the  situation  of  an  acceptor  having  effects,  and  the  failure 
to  give  notice  may  be  equally  detrimental.'  And  this  rule  thus  laid  down  by  Lord 
Eldon  extends  to  cases  where  the  drawer  has  reason  to  expect  that  some  third  party 
will  provide  for  the  payment  of  the  bill:  thus,  in  t'ori/  v.  Scott,  3  B.  &  Aid.  619, 
where  the  bill  was  drawn  and  accepted  for  the  accommodation  of  the  first  indorsee, 
the  drawer  was  held  to  be  entitled  to  notice  :  and  the  same  point  was  decided  in 
Norton  v.  I'kkering,  8  B.  &  C.  610,  3  M.  &  ii.  23."  If  the  plaintiff  had  received  notice 
of  dishonor,  he  might  have  had  recourse  against  the  property  of  the  company. 
[Cockburn,  G.  J.  It  is  enough  for  you  to  shew  that  John  Maltass  was  not  the  person 
primarily  liable  to  provide  funds  for  the  bill.  We  will  hear  what  is  to  be  said  on  the 
other  side.] 

Thrupp  (with  whom  was  Shee,  Serjt.),  in  support  of  the  rule.  The  evidence  shews 
that  the  plaintiff  was  [498]  primarily  liable  on  the  bill  in  question,  and  therefore 
not  entitled  to  notice.  He  was  a  shareholder,  and  subsbintially  interested  in  the 
advance  made  to  the  company  for  repayment  in  part  of  which  the  bill  was  given. 
[Cockburn,  C.  J.  The  defendant's  own  evidence  shews  that  he  treated  the  plaintiff'  as 
a  surety  only. J  The  true  test  is,  not  whether  or  not  the  party  is  primarily  liable, 
but  whether  he  has  any  remedy  over  against  any  other  person.  In  Cory  v.  Scott, 
Abbott,  C.  J.,  .says:  "It  has  been  held  (alluding  to  Bkkerdike  v.  liollman)  that  the 
drawer  of  a  bill  who  has  no  efi'ects  in  the  hands  of  the  acceptor,  and  who  has  no  right 
upon  any  other  ground  to  expect  that  the  bill  will  bo  paid,  is  not  entitled  to  notice 
of  its  dishonor ;  and  that  for  this  reason,  because  the  facts  shew  that  he  must  have 
known  that  the  l)ill  when  presented  would  not  be  paid.  'I'hat  decision,  which  sub- 
stituted knowledge  for  notice,  I  have  always  regretted,  because  it  introduced  nice 
distinctions  into  the  law,  instead  of  adhering  to  a  jjlain  and  intelligible  rule.  This 
case,  however,  is  very  different.  The  ground  for  the  former  decision  was,  that,  if 
notice  had  been  given,  there  would  still  have  been  no  person  to  be  found  upon  wliom 
the  party  to  whom  notice  was  omitted  to  be  given  might  call  for  the  money  :  but 
here,  at  least  one,  and  perhaps  two  persons  are  in  that  situation."  So,  Bayley,  J., 
says:  "One  test  is  this, — suppose  the  drawer  to  pay  the  bill,  has  he  any  remedy  over 
against  a  third  person?  In  the  case  of  liickerdikc  v.  JioUinaii,  he  hail  none."  The 
same  docti'ine  is  laid  down  by  Parke,  H.,  in  delivering  the  judgment  of  the  court  of 
Exchequer  in  Carter  v.  Flown;  16  M.  &  W.  743.  Here,  the  plaintiff  had  no  remedy 
over,  and  therefore  could  not  be  damnified  by  the  want  of  notice.  [Willes,  J.  Might 
he  not  have  had  recoui.se  to  William  tieorge  Maltass  or  to  Fontaine  (J  It  is  submitted 
he  could  not :  he  was  equally  [499]  interested  with  them  in  the  concern.  No  notice 
of  dishonor  is  necessary  where  the  bill  is  drawn  by  seveial  persons  upon  one  of  them- 
selves. The  reason  for  this  is  thus  given  in  Byles  on  15ills,  7tli  edit.  260,— "Since 
the  acceptor  is  likewise  a  drawei',  notice  of  dishonor  is  superfiuous,  as  the  dishonor 
must  be  known  to  one  of  tliciu,  and  the  knowledge  of  one  is  the  knowledge  of  all, " — 
citing  J'liit/imu^c  V.  J'arkci;  1  Campb.  82  («).  [Cockburn,  C.  .).  There  would  be  a 
remedy  heie  against  the  funds  of  tlic  com|)any.J  In  Ve  Jlerdt  v.  .■Ukiusoii,  2  II.  Ula. 
336,  A.  drew  a  promissory  note  payalile  to  B.  or  order,  which  \i.  indorsed,  having 
given  no  value  for  it,  and  knowing  that  A.  was  insolvent.  In  an  action  by  the 
indorsee  against  B.,  it  was  held  that  it  was  not  necessary  to  prove  that  the  note  was 
presented  for  payment  to  A.  immediately  when  it  became  duo,  or  that  notice  was  given 
to  B.  of  A.'s  refusal  to  pay  it.  Eyre,  G.  J.,  there  says,  -"  As  to  notice,  and  the  appli- 
cation for  payment  to  the  defendant,  what  did  it  signify  to  him  when  the  application 

(a)  But  the  learned  author  adds  in  a  note,— "It  may  be  doubtful  how  far  this  rule 
would  hold  in  the  case  of  a  joint-stock  company." 
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was  made  ?  It  could  make  no  difference  to  him  whether  it  were  made  on  cue  day  or 
another  ;  he  meant  to  guarantee  the  payment  of  the  note,  and  there  was  no  possibility 
of  any  loss  happening  to  him  from  the  want  of  notice.  In  this  instance,  therefore, 
the  general  rule  fails  in  its  application."  And  BuUer,  J.,  says:  "The  general  rule 
has  been  long  settled,  but  it  is  only  applicable  to  fair  transactions,  where  the  bill  oi' 
note  has  been  given  for  value  in  the  ordinary  couise  of  trade."  That  case  has  never 
been  overruled  :  and  it  is  said  to  have  been  followed  in  the  American  courts.  [Byles,  J. 
Maule,  J.,  in  Sands  v.  Clarke,  S  ('.  B.  7.51,  760,  says  that  De  Bcrdt  v.  Atkinson  has  been 
dissented  from,  if  not  [500]  distinctly  overruled, — referring  to  the  remarks  of 
Chambre,  J.,  in  Leach  v.  Hewitt,  -1  Taunt.  7-31,  and  to  the  cases  of  Bmimi  v.  Maffeij, 
15  East,  216,  and  Corij  v.  Scoit,  3  B.  i^  Aid.  619.  Cockburn,  C.  J.  It  appears,  that, 
when  the  bills  were  drawn,  there  was  reason  for  expecting  that  they  would  be  paid 
by  the  company.]  That  is  hardly  consistent  with  the  plaintiff's  statement  that  the 
bills  were  not  to  be  put  in  circulation. 

Cockburn,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The 
defendant,  Siddle,  seeks,  by  way  of  defence  to  an  action  brought  against  him  as  the 
acceptor  of  a  bill  of  exchange,  to  set  off  another  bill  for  .5001.  drawn  by  the  .idrainis- 
trators  of  a  company  called  the  >Sm\^rna  Steam  Flour-Mill  Company  upon  themselves, 
and  accepted  payable  to  the  order  of  the  plaintiff',  John  Maltass,  and  indorsed  by  John 
Maltass  to  one  Jackson,  by  Jackson  to  one  William  George  Maltass,  and  by  William 
George  Maltass  to  the  defendant.  The  plaintiff's  answer  to  that  set-off'  is,  that  the 
defendant  has  no  right  to  set-off  that  bill  for  5001.,  because,  upon  its  being  dishonored 
at  maturity,  no  notice  of  that  fact  was  given  to  him.  The  defendant  insists,  that, 
under  the  circumstances,  the  plaintiff  was  not  entitled  to  notice,  because  he  was  a 
shareholder  in  the  company,  by  whom  and  for  whose  use  it  was  accepted,  and  he  was 
so  mixed  up  with  the  transaction  that  the  bill  was  in  point  of  fact  an  accommodation 
bill  for  his  benefit.  Now,  if  the  evidence  had  established  that  the  bill  was  solely 
matter  of  accommodation,  and  for  his  benefit,  then,  upon  the  principle  referred  to  in 
the  course  of  the  argument,  it  seems,  that,  inasmuch  as  the  plaintiff'  could  not  ha\'e 
been  prejudiced  by  the  al)sence  of  a  notice  of  dishonor,  he  could  not  have  resisted  the 
defendant's  claim  of  set-off'.  It  seems  to  me,  however,  that  the  facts  altogether  fail  to 
establish  the  proposi-[501]-tion  contended  for  on  the  part  of  the  defendant.  It  appears 
that  the  company  being  in  want  of  funds,  it  was  proposed  that  these  should  be 
supplied  to  a  certain  extent  by  certain  persons  of  whom  the  defendant  was  one.  Not 
being  satisfied  with  the  mere  liability  of  the  company,  the  persons  making  the  advance 
required  the  guarantee  of  John  Maltass,  the  plaintifl'.  A  Ijond  was  at  first  proposed  ; 
but  ultimately,  instead  of  a  bond,  it  was  arranged  that  bills  should  be  given,  one  of 
which  was  the  bill  sought  to  be  set-off'.  It  is  clear,  that,  in  this  transaction,  the  defen- 
dant was  dealing  with  John  Maltass  in  his  individual  capacity,  and  not  as  a  member 
of  the  company.  It  follows,  then,  that,  upon  the  dishonor  of  the  bill,  John  Maltass, 
not  being  primarily  liable,  was  entitled  to  notice  of  dishonor,  and  that,  for  want  of 
such  notice,  the  bill  caiuiot  be  made  the  subject  of  a  set-off'  against  him. 

Ckowder,  J.  I  am  of  the  same  opinion.  The  defendant  could  not  establish  his 
set-oft'  unless  he  could  shew  a  right  to  sue  John  Malfeiss  upon  the  bill  without  having 
given  him  a  notice  of  dishonor.  It  seems  to  me  to  be  clear,  upon  the  facts,  that 
John  Maltass  was  entitled  to  notice.  The  advance  was  made  upon  the  five  bills  for 
5001.  each,  instead  of  upon  the  security  at  first  proposed,  viz.  a  bond  in  which  John 
Maltass  and  Thomas  .Jackson  were  to  join  as  sureties.  John  Maltass  was  not  a  party 
for  whose  accommodation  the  bills  were  drawn,  though  he  was  a  holder  of  scrip  in  the 
company.  As  between  themselves,  Siddle  seems  to  have  dealt  with  John  Maltass  in 
his  individual  capacity.  The  latter,  therefore,  is  in  the  ordinary  situation  of  one  not 
primarily  liable  on  the  bill,  and  consequently  was  entitled  to  notice. 

The  rest  of  the  court  concurring, 

Eule  discharged. 

[502]     Cooper,  who  has  survived  Truscott,  v.  LA^\■.     May  5th,  1859. 

[S.  C.  28  L.  J.  C.  P.  282 ;  5  Jur.  N.  S.  1263.] 

'I  he  \estry-clerk  of  a  parish,  upon  his  appointment  (by  the  xestry)  to  the  office,  was 
told  that  it  would  be  part  of  his  duty  to  collect  the  church-rate  and  poor-rate,  and 
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to  apply  them  as  his  predecessor  had  done.  In  pui-suance  of  these  instructions,  and 
in  accordance  with  a  practice  which  had  prevailed  in  the  parish  for  tifty  or  sixty 
years,  the  vestry-clerk  applied  a  portion  of  the  mone}'  arising  from  a  church-rate 
made  in  the  plaintitt's'  year  of  olHce  as  churchwarden  to  the  payment  of  certain 
parochial  charges  not  legally-  payable  out  of  the  chaich-iate  : — Held,  that,  inasmuch 
as  one  of  the  churchwaidens  was  aware  of  the  maimer  in  which  the  money  was 
about  to  be  disposed  of, — he  ha\'ing  pi'oviously  tilled  the  office  of  overseer,  and  also 
of  auditor  of  the  parish  accounts, — and  did  not  object,  the  two  were  precluded  from 
suing  the  vestry-clerk  for  this  misapplication  of  the  rate. — Held,  also,  that  (one  of 
the  plaintiff's  being  a  vestry-man)  the  parish  books  were  admissible  in  evidence  to 
shew  the  usage  of  the  parish  as  to  the  appropriation  of  the  rates. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs,  being  churchwardens 
of  the  parish  of  Allhallows  the  Less,  in  the  city  of  London,  at  the  request  of  the 
defendant,  retiiined  him,  then  being  the  vestry-clerk  of  the  said  parish,  and  the 
attorney  and  legal  adviser  of  the  plaintilfs  as  such  churchwaitlens,  to  collect  a  certain 
church-rate  therein  mentioned,  and  to  lay  out  and  expend  for  them  the  said  rate  in 
payment  of  the  costs  and  charges  of  the  necessary  repairs  and  expenses  of  the  church  ; 
and  alleged  for  breach  that  the  defendant  wrongfully,  and  without  the  consent  of  the 
plaintiffs,  laid  out  and  expended  a  certain  balance  of  the  said  rate  in  and  about  charges 
and  expenses  not  hiwfully  chargeable  to  church-rate,  &c. 

There  was  a  count  for  money  received  for  the  use  of  the  plaintiffs,  and  for  money 
found  due  upon  accounts  stated. 

The  defendant  pleaded  (amongst  other  pleas),  to  the  first  count, — first,  a  denial  of 
the  alleged  retainer, — fourthly,  that  he  laid  out  and  expended  the  said  balance  of  the 
rate,  and  did  all  that  was  in  that  count  complained  of,  by  the  plaintiffs'  leave  ;  and, 
to  the  residue  of  the  declaration,  never  indebted,  and  payment,     [ssue. 

The  cause  was  tried  before  Gockburn,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term.  The  facts  which  appeared  in  evidence  were  as  follows : — The 
plaintiffs  Cooper  and  Triiscolt  were  chuichwardens  of  the  parish  of  Allhallows  the 
Less,  in  the  city  of  Loudon,  for  the  years  1S5G-1«57.  The  defendant  was  the  [503] 
vestry-clerk  of  the  parish,  having  been  appointed  to  that  office  at  a  meeting  of  the 
vestry  in  October,  iy48.  In  December,  1S56,  a  vestry  meeting  was  held,  at  which  it 
was  resolved  that  a  church-rate  should  be  made  of  Is.  Id.  in  the  pound  ;  the  proceeds 
of  this  rate,  amounting  to  2771.  8s.  lOd.,  were  received  by  the  defendant ;  and  this 
action  was  brought  against  him  to  recover  a  balance  of  1501.  which  it  was  alleged  that 
the  defendant  as  vcstiy-clerk  had  impropcily  applied  in  making  certain  payments  not 
legally  chargeable  to  the  church-rate. 

It  appealed,  that,  at  the  time  the  defendant  was  appointed  vestry-clerk,  he  was 
told  that  he  was  to  collect  the  poor-rate  and  church-rate,  and  to  ajiply  them  as  his 
predeccs.sor  hiwl  done :  and  the  parish  books  were  produced,  shewing  that  for  the  last 
fifty  or  sixty  years  it  had  been  the  practice  to  make  the  pa3'ineuts  now  objected  to  out 
of  the  church-rate  (.some  ever  since  I7i).')),  though  pi'operly  and  legally  chargeable  on 
the  poor-rate. 

Tru.scott  died  shortly  after  the  conunencement  of  the  action. 

On  the  part  of  the  surviving  plaintiff  (Cooper)  it  was  submitted  that  these  books 
were  not  admissible, — at  all  events,  not  those  kept  before  his  time.  The  Ijord  Chief 
Justice,  however,  overruled  the  objection,  holding  that  the  books  were  admissible  for 
the  purpose  of  shewing  that  the  plaintiff  Cooper,  who  had  access  to  them,  and  there- 
fore must  be  presumed  to  be  aware  of  their  contents,  knew  of  and  sanctioned  the 
defendant's  a]ipro])riation  of  llic  rate. 

Ti'uscott,  l(ciiig  in  liad  health  at  the  time  he  became  chincliw.ii-dcMi,  li.ul  never 
performed  any  of  the  duties  of  the  oflicc  :  and  Coopei'  had  been  told  by  the  defendant 
when  he  accepted  the  otlice  of  churchwaiihni  that  he  would  have  nothing  to  do  ;  all 
the  duty  of  the  office  ))eing  in  fact  pcrf(jrmcd  l>y  himself.  C'ooper  had  l)ceu  [504] 
a  n\cmber  of  the  vestry  since  18.^0  ;  he  iiad  also  tilled  the  otlices  of  overseer  and 
auditor  of  the  parish  accounts,  in  which  hitter  capacity  he  necessarily  became  aware  of 
the  maimer  in  which  the  payments  in  iiucstion  had  been  usually  imuie. 

On  the  part  of  the  defendant,  it  was  suliinitted  that  there  was  no  evidence  of  his 
employment  by  the  churchwardens  ;  ami  that,  if  there  was,  it  W!is  upon  the  niifler- 
standing  that  he  was  to  make  the  payments  in  the  accustomed  manner. 

G.  P.  XIX. -18* 
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His  Lordship  left  it  to  the  jury  to  say  whether,  assaming  the  pa\-ments  iu  question 
to  have  been  improperly  made  out  of  the  church-rate,  the  plaintiff'  Cooper  knowing  or 
having  the  means  of  knowing  the  practice  which  had  so  long  prevailed,  and  not 
objecting,  must  not  be  taken  to  have  acquiesced  in  and  consented  to  that  course  being 
continued. 

The  jury  found  that  Cooper  knew  of  and  acquiesced  by  his  conduct  in  the  pay- 
ments :  and  his  Lordship  thereupon  directed  a  verdict  to  be  entered  for  the  defendant, 
reserving  leave  to  Cooper  to  move  to  enter  the  verdict  for  him,  for  such  sum  as  the 
court  should  direct,  if  they  should  be  of  opinion  that  he  was  entitled  to  recover. 

Collier,  Q.  C,  iu  Hilary  Term  last,  accordingly  obtained  a  rule  nisi,  on  the  ground 
that  there  was  no  sufficient  evidence  of  the  acquiescence  of  Cooper  in  the  misappro- 
])riation  of  the  sums  complained  of,  and  that,  even  if  there  had  been  any  such 
acquiescence,  it  would  not  bind  the  plaintiffs  in  the  action  ;  and  also  on  the  ground  of 
the  improper  reception  of  evidence. 

Montague  Smith,  Q.  C,  and  Maude,  now  shewed  cause.  The  case  is  disposed  of 
by  the  finding  of  the  jury.  The  churchwardens  seem  to  have  delegated  their  [505] 
duties  to  the  vestry  ;  and  the  vestry  appointed  the  vestry-clerk,  with  instructions  to 
do  the  very  thing  now  complained  of.  There  was  no  retainer  of  the  defendants  by 
the  plaintift's  ;  and,  if  there  was,  it  was  clearly  upon  the  tacit  understiinding  that  he 
was  to  go  on  in  the  old  way,  and  apply  the  proceeds  of  the  church-rate  as  he  and  his 
jjredecessor  in  the  office  of  ^■estry-clerk  had  alwaj's  done.  Cooper  had  himself  audited 
the  accounts  of  previous  years,  containing  these  very  items.  [Cockburn,  C.  J. 
Cooper  knew  that  it  was  the  invariable  usage  to  make  these  payments  out  of  the 
church-rate,  and  he  took  no  objection  to  it,  nor  intimated  any  desire  that  the  same 
course  should  not  be  pursued  during  his  year  of  office.  I  thought  that  was  abundant 
evidence  that  he  acquiesced  iu  and  sanctioned  the  particular  course  of  proceeding. 
And  the  jury  thought  so  too.] 

Collier,  Q.  C,  Prideaux,  and  Garth,  were  called  upon  to  support  the  rule.  There 
was  sufficient  evidence  of  a  retainer  of  the  defendant  by  the  churchwardens  ;  and  that 
prima  facie  would  be  a  retainer  to  collect  the  church-rate  and  to  apply  it  according  to 
law.  [Cockburn,  C.  J.  According  to  the  directions  of  his  employers.]  Church- 
wardens are  by  the  7  &  8  Vict.  c.  101,  s.  3"2,  subject  to  a  penalty  for  wilfully  authoriz- 
ing or  making  an  illegal  oi'  fraudulent  payment  from  the  church-rate.  There  was  no 
evidence  that  the  plaintiffs  either  directly  or  indirectly  authorized  the  misappropria- 
tion of  the  money.  It  was  the  defendant's  duty  to  inform  the  churchwardens  that 
the  application  he  was  about  to  make  of  a  portion  of  the  rate  was  a  violation  of  the 
law.  [Cockburn,  C.  J.  Cooper  knew  that  the  defendant  was  about  to  apply  the 
money  as  he  had  always  done.  Can  it  be  said  that  it  was  not  done  with  his 
acquiescence?]  Mere  knowledge  surely  was  not  [506]  enough  to  charge  the  church- 
wardens with  an  illegal  act.  [Cockburn,  C.  J.  They  had  the  power  to  prevent  it, 
but  forbore  to  exercise  that  power.  Cooper  was  as  much  bound  to  know  the  law  as 
the  defendant  was.]  Assuming  that  Law  had  by  tacit  acquiescence  the  authority  of 
Cooper  for  what  he  did,  that  would  not  prevent  the  two  churchwardens  from  main- 
taining this  action.  It  is  not  pretended  that  Truscott  knew  anything  of  what  was 
done.  Churchwardens  are  a  corporation  for  the  benefit  of  the  parish  ;  and,  if  one  of 
them  release  a  debt  due  to  the  parish,  it  will  not  bar  the  suit  of  his  companion  : 
Siarkcy  v.  Barton,  Cro.  Jac.  234,  Yelv.  173.  In  Dr.  Pi-ideaux's  Directions  to  Church- 
wardens, edit.  1835,  p.  130,  it  is  laid  down,  that,  ''if  any  one  break  the  church 
window.s,  cut  down  the  seats  in  the  church,  demolish  any  part  of  the  walls  either  of 
the  church  or  churchyard,  or  any  other  way  damnifieth  the  church  in  such  particulars 
as  are  not  of  the  goods  of  the  church,  but  are  either  parts  or  appurtenances  of  the 
freehold ;  in  this  case  the  churchwardens  cannot  sue  iu  their  own  names  for  repara- 
tions to  be  made  for  these  damages,  but  must  bring  the  action  iu  the  name  of  the 
miin'ster,  to  whom  the  freehold  belongs.  But,  if  the  damage  be  done  to  any  of  the 
utensils  or  goods  of  the  church,  in  this  case  the  churchwardeus  are  to  bring  the  action 
in  their  own  names,  because  the  property  of  all  such  utensils  and  goods  is  in  them  as 
a  corporation,  for  the  use  and  benefit  of  the  parish :  but  iu  the  doing  hereof  they  are 
to  observe  two  things  :  the  first  is,  that,  being  a  corporation,  the}'  act  jointly  together  ; 
for,  neither  of  them  alone  is  that  corporation,  but  both  together,  and,  consequently, 
what  one  doth  without  the  other  hath  no  force  in  law.  For,  should  one  of  them  alone 
commence  the  action  iu  his  own  uame,  without  joining  the  name  of  the  other  with  it, 
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or,  when  it  is  rightly  conimeiicod  [507]  in  the  name  of  l)oth,  sliould  either  of  them 
give  a  discharge  from  the  aetioii,  or  from  the  costs  or  damages  which  are  recovered 
upon  it,  all  that  is  so  done  is  void  and  nidi  in  law,  and  so  it  will  be  in  everything  else 
wherein  either  of  them  shall  take  upon  him  to  act  alone  in  his  ottico  without  the  other, 
except  only  in  presentments."  [W'illes,  J.  The  plaintiMs  are  not  suing  here  as 
churchwardens.]  They  arc  suing  in  respect  of  rights  which  thoy  allege  they  had 
before  they  ceased  to  Hll  the  office  of  chui'chwardens.  Then,  as  to  the  evidence.  The 
parish  books  weie  not  admissible,  unless  they  were  shewn  to  have  come  to  the  posses- 
sion or  contiol  of  the  plaintiff's.  [Cockburn,  C.  J.  The  plaintiff'  Cooper  had  access  to 
them.  He  was  a  parishioner  and  a  vestryman.]  He  was  not  a  parishioner  at  the 
time  Law  was  appointed  vestry-clerk.  [Byles,  J.  He  was  a  vestryman  at  the  time 
of  the  trial,  consequently  the  books  came  out  of  his  custody.  How,  then,  can  j'ou  say 
that  thev  were  not  admissible  1] 

CuCKBUKN,  G.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  seems 
to  me  to  be  unnecessary  to  decide  the  question  first  submitted  to  us  on  the  part  of 
the  defendant,  viz.  as  to  whether  or  not  he  could  be  considered  as  the  agent  of  the 
plaintiff's  at  all.  It  is  true  that  he  was  not  appointed  vestry-clerk  (in  which  capacity 
the  church-rate  was  received  by  him)  by  the  plaintiffs,  but  by  the  vestry.  I  cannot 
help  thinking,  that,  having  collected  the  rate,  if  the  churchwardens  had  demanded 
the  money,  the  defendant  would  have  l)een  bound  to  hand  it  over  to  them  ;  and  a 
question,  perhaps  a  nice  one,  might  have  arisen,  whether  ho  was  not  to  be  considered 
as  their  officer  or  agent.  But  it  seems  to  me  to  be  quite  clear  that  the  payments 
made  by  the  defendant  must  be  taken  to  have  been  payments  made  on  behalf  and 
with  the  sanction  and  approbation  [508]  of  t!ie  plaintiffs.  It  seems  clear,  that, 
according  to  the  practice  of  a  long  series  of  year.s,  the  chui'chwardens  did  not  take 
upon  themselves  the  discharge  of  the  duties  of  their  office,  but  loft  them  to  be  per- 
formed by  the  vestry-clerk  appointed  l)y  the  vestry  ;  and  that  for  \-ery  many  years 
payments  which  in  strictness  were  not  proper  to  be  made  out  of  the  church-rate,  had 
been  made  out  of  that  fund.  The  chiu'cliwardens  having  delegated  their  duties  to 
the  vestry,  pajnncnts  made  by  the  direction  of  the  vestry  must  be  taken  to  have 
been  made  b}'  tiie  direction  and  under  the  authority  of  the  churchwardens  themselves. 
But,  independently  of  that,  it  appeal's  to  me  that  the  finding  of  the  jury  was  well 
warranted  by  the  facts.  The  plaintiff  Cooper,  at  all  events,  knew  of  and  acquiesced 
in,  and  so  sanctioned,  the  payments  in  <juestion  being  made  out  of  the  church-rate. 
He  had  been  for'  sever-al  years  a  member-  of  the  vestr'y,  aird  for  a  still  longer-  pei-iod 
he  had  been  a  par'ishioner'.  He  had  tilled  the  office  of  airditor  of  tiiese  very  accounts. 
He  had  served  the  oflrco  of  over-seer-,  and  krrew  what  par-uchial  char-gcs  wer-e  paid  oirt 
of  the  poor-rate,  and  what  out  of  the  chur-ch-iate.  Payments  similar  to  these  had  all 
along  been  made  arrd  carried  to  the  .same  account.  J.iOoking  to  these  facts,  and  to 
the  fur-ther  fact  of  his  having  fr-oe  access  to  the  [jar-ish  books,  I  thirrk  it  is  iraipossiblo 
to  doubt  that  he  krruw  of  these  payments  arrd  did  irot  pi-e\-ent  their  beirrg  made.  If  a 
pei-son  knows  that  an  agent  of  his  is  about  to  apply  moireys  to  a  particular  use,  and 
chooses  to  lie  l)y  and  sulfer  the  payment  to  be  made,  I  think  it  may  fairly  be  said 
dum  taoet  loqnitirr-,  and  that  it  has  the  same  effect  in  law  as  in  justice  and  horresty 
it  should  have.  These  cir-cumstances  seem  to  me  plainly  to  shew  that  the  firifling  is 
right  and  the  deferrdant  eirtitled  to  jinlgrrrent.  It  has  beiiir  urged  that  the  know- 
ledge and  ac()uicscerrce  of  one  churchwarderr  canirot  affect  the  [509]  right  of  the  two 
to  sue.  The  airswer  to  that  was  givcir  irr  the  course  of  the  ar-girnicrrt,  viz.  that  this 
is  not  an  action  l)i-ouglrt  to  enfoice  the  plaiirt ill's'  r-ights  as  clrirr-chwar-dens,  but  is 
l)i'0ught  hy  them  in  their  ])rivate  capac-ity,  simply  becairsc  in  their  public  capacity 
they  have  no  airthor-ity  to  delegate  tlieir-  functions  loarrybody.  As  to  the  receptiorr 
of  evidence,  I  thirrk  the  roasoir  sirggested  by  my  Br-other  Byles  for  reccivirrg  tiro 
evidence  is  irr  itself  sufllcient,  viz.  that  Cooper-,  beirrg  a  member-  of  the  vestry,  iiad 
access  to  the  parish  books,  and  may  therefore  be  takerr  to  have  had  kirowledge  of 
their  corrtents.  Irr  additioir  to  that,  I  thirrk  the  evidence  was  receivable  as  shewing 
the  pr-actice  which  had  prevailed  irr  this  parish.  The  dcfendairt  having  been  ap])ointe(l 
vesti-y-cler-k,  arrd  beirrg  told  that  he  would  find  his  dirties  in  the  books  of  his  pie- 
decessors,  and  thei-e  beiirg  iro  dir-ect  apirointmciit  of  the  defendant  by  the  chirrch- 
war-derrs,  it  must  be  takoir  that  he  was  employed  by  them  orr  the  terrns  upon  which 
he  was  appointed  liy  the  \  estr-y.  Arrd,  when  he  is  tohl  that  he  will  lind  Iris  instrirc- 
tioirs  irr  the  books,  ami  those  are  adopted  ;is  the  basis  of  his  employment,  it  scorns 
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to  me  that  the  books  must  be  admissiljle  to  shew  what  the  instructions  wei'e,  and 
what  were  the  terms  on  which  he  acted.  Upon  the  whole,  I  am  of  opinion  that 
justice  and  equity  and  fairness  equally  concur  in  requiring  that  our  judgment  should 
be  in  favor  of  the  defendant. 

Ckowdek,  J.  I  am  of  the  same  opinion.  Upon  the  evidence,  it  seems  to  me  to 
be  exceedingly  doubtful  whether  there  is  any  contract  express  or  implied  to  render 
the  defendant  answerable  to  the  plaintiffs  in  this  action.  The  only  part  of  the 
evidence  from  which  any  implication  can  arise,  is,  that,  when  Law  asked  Cooper  to 
be  churchwarden,  he  told  him  lie  would  have  [510]  no  trouble,  as  he  (Law)  transacted 
all  the  liusiness.  It  seems  to  me,  however,  to  be  \ery  douljtful,  particularly  when  it 
appears  that  the  defendant  was  distinctlj'  appointed  by  the  vestrj',  and  to  do  the  very 
thing  he  did,  viz.  to  collect  and  dispose  of  the  church  rate  as  had  been  done  for 
many  years.  Acting  as  vestiy-clerk  by  appointment  of  the  vestry,  and  receiving  his 
instructions  from  the  vestry,  it  seems  to  me  to  be  exceedingly  doubtful  whether  there 
was  any  evidence  that  the  defendant  was  employed  by  the  plaintiffs.  But  it  is 
unnecessary  for  us  to  decide  that ;  for,  assuming  that  he  was  employed  by  them, 
it  seems  to  me  that  the  fourth  plea  was  established,  viz.  that  the  payments  were 
authorized  by  them.  Now,  what  was  the  evidence  to  establish  that?  There  was  no 
language  expressly  used  to  that  effect :  but  there  was  very  strong  evidence  to  shew  that 
Cooper  was  well  aware  of  the  manner  in  which  the  church-rates  of  former  years  had 
been  dealt  with  by  order  of  the  vestry,  viz.  that  payments  had  been  improperly 
made  out  of  that  fund.  Being  aware  of  that,  and  knowing  how  the  payments  would  be 
made,  we  must  assume  that  he  acquiesced  in  them.  Then  it  is  said  that  the  evidence 
shewed  acquiescence  on  the  part  of  Cooper  only,  and  not  on  that  of  Truscott ;  and  it 
is  said  that  the  latter  was  necessary  also.  The  ground  for  that  contention  is,  that 
there  is  this  peculiarity  in  the  character  of  churchwardens,  viz.  that  they  are  a  quasi 
corporation.  The  answer  to  that  is,  that  the  plaintiffs  are  not  suing  as  church- 
wardens. The  defendant  has  been  guilty  of  no  Ijreach  of  duty  towards  them  as 
churchwardens.  The  only  way  it  can  be  put  is,  that  there  was  a  contract  by  which 
the  defendant  was  employed  as  agent  of  two  pei'sons  who  are  churchwardens  :  but 
that  would  not  render  the  defendant  responsible  as  for  the  breach  of  a  public  duty. 
It  only  reduces  it  to  the  ordinary  case  of  two  persons  [511]  employing  a  third,  and 
one  of  them  giving  him  permis.sion  or  authority  to  do  an  act,  which  would  prevent 
the  other  from  bringing  an  action.  As  to  the  alleged  misreception  of  evidence, — 
I  am  glad  to  find  that  my  learned  Brothers  are  of  opinion  that  the  books  were 
properly  received,  though  I  must  own  that  I  entertain  some  doubt.  The  books  kept 
whilst  Cooper  was  a  vestryman  would  clearly  be  evidence.  But,  whether  those  kept 
before  that  period  would  be  so,  is  a  matter  upon  which  I  do  not  feel  altogether 
satisfied.  Upon  the  whole,  however,  I  agree  with  my  Lord  in  thinking  that  the  lule 
should  be  discharged. 

WiLLEs,  J.  I  am  of  the  same  opinion.  Assuming  that  there  was  evidence  of  an 
employment  of  the  defendant  by  the  plaintiffs,  I  think  that  employment  is  shewn  to 
have  been  upon  terms  one  of  which  was  that  the  payments  in  question  should  be  made 
as  they  were  made.  There  was  evidence  of  a  course  of  business  for  a  long  series  of 
yeare  :  and  I  think  the  jury  were  justified  in  inferring  fiom  that  an  intention  that 
that  course  of  business  should  lie  continued.  Assuming  that  there  was  an  authority 
from  one  of  the  two  churchwardens,  is  there  any  dift'erence  between  that  and  the 
case  of  one  of  two  trustees  releasing  a  debt,  and  one  afterwards  bringing  an  action  for 
iti  In  Starkei/  v.  Bavtov,  Yelv.  172,  Ci'o.  Jac.  234,  it  is  said  by  the  court,  "  13  H.  7,  10, 
is,  that,  if  churchwardens  I'elease  or  give  the  goods  of  the  church,  it  is  nothing  woi'th  ; 
for,  the  law  gives  them  power  to  receive  a  thing  for  the  advantage  of  the  church, 
but  not  for  the  di.sad\'aiitage."  Therefore,  if  this  were  an  action  hy  the  plaintiffs  as 
churchwardens,  I  am  not  satisfied  that  there  is  not  a  good  answer  to  it.  But  there  is 
another  answer,  viz.  that  this  is  a  contract  with  the  plaintift's  individually,  the  right 
of  action  in  respect  of  which  [512]  would  pass  to  the  executors  of  the  survivor.  In 
either  view,  therefore,  I  think  there  is  nothing  in  that  point.  Then,  as  to  the 
admissibility  in  evidence  of  the  parish  books, — I  think  it  would  be  clipping  the 
evidence  very  close  to  say  that  you  cannot  shew  the  history  of  the  transaction,  which, 
as  it  seems  to  me,  these  books  were.  It  appeared  from  them  that  there  was  a  long 
course  of  dealing  with  reference  to  payments  out  of  the  church-rate  ;  and  that  Cooper 
had  access  to  those  books.     If  he  was  ignorant  of  the  facts  disclosed  by  those  books, 
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he  might,  when  c,-dled,  liave  negatived  his  knowledge  of  their  contents.  He  did 
not  do  so. 

BVLES,  J  I  also  think  thi.s  rule  should  he  discharged.  I  think  it  necessary 
only  to  .say  a  word  as  to  the  dis(|uaiiKcation  of  one  of  several  plaintiffs  to  sue.  I 
apprehend,  that,  if  one  of  several  plaintiffs  is  disqualified,  his  disqualification  vitiates 
the  right  of  his  co-plaintitis  to  sue,  1  H.  4,  15  a.  ;  I'cnruiklock'x  mse,  5  Co.  Kep.  100  b. 
And  furthei'  I  find  that  this  question  arose  before  the  court  of  Queen's  Bench  in  Jmie.t 
V.  Vuk-s,  9  B.  &  C.  532,  538,  -i  M.  &  K.  613,  621,  where  Lord  Tenterden  says:  "We 
are  not  aware  of  any  instance  in  which  a  person  has  been  allowed,  as  plaintiff"  in  a 
court  of  law,  to  rescind  his  own  act,  on  the  ground  that  such  act  was  a  fraud  on 
some  other  person  ;  whether  the  part)'  seeking  to  do  this  has  sued  in  his  own  name 
only,  or  jointly  with  such  other  person.  It  was  well  observed  on  behalf  of  the  defen- 
dants, that,  where  one  of  two  persons  who  have  a  joint  right  of  action  dies,  the  right 
then  vests  in  the  survivor:  so  that,  in  this  case  (if  it  be  held  that  S\kes  and  Bury 
may  sue),  if  Bury  had  died  before  Sykes,  Sykes  might  have  sued  alone,  and  thus  for 
his  own  benefit  have  avoided  his  own  act,  by  alleging  his  own  misconduct."  And 
still  more  recently  has  this  rule  lieen  recognized  in  JVaUacc.  [513]  v.  KehaU,  7  M.  & 
W.  264.  There,  to  an  action  by  three  plaintiffs  for  a  joint  demand,  the  defendant 
pleaded  an  accord  and  satisfaction  with  one  of  the  plaintiff's,  by  a  part-payment  in  cash 
and  a  set-off  of  a  debt  due  from  that  one  to  the  defendant :  and  it  was  held  that  the 
plea  was  good,  without  alleging  any  authority  from  the  other  two  plaintiffs  to  make 
the  settlement.  Parke,  B.,  there  said  :  "In  the  case  referred  to  of  Jonen  v.  Yates,  the 
principle  of  the  decision  is,  that,  if  one  of  the  plaintiffs  is  barred,  he  cannot  recover 
by  joining  other  plaintiffs  in  an  action  to  undo  his  own  act."  And  there  is  no  greater 
hardship  in  this  than  there  is  in  holding  a  release  by  one  of  several  plaintiffs  a  bar  to 
an  action  by  all.  For  these  reasons,  it  appears  to  me,  that,  when  it  is  made  out  that 
one  cannot  sue  without  committing  a  fraud,  no  other  person  can  join  him  in  an  action 
for  the  same  cause.  ITpon  the  othei'  grounds,  I  entirely  agree  with  the  opinions 
expressed  by  my  Lord  and  my  Brother  Willes, — not  participating  in  the  doubt 
entertained  by  my  Brother  Crowder  as  to  the  admissit)ility  of  the  parish  books. 

Rule  discharged. 

[514]     llL-NTLEY  f.  Ward.     May  1 1th,  1859. 

[S.  C.  6  Jur.  N.  S.  18.     Referred  to,  M'Quire  v.  Western  Mm-ning  News  Company, 

[1903]  2  K.B.  112.] 

The  plaintiffs  attorney  having  at  his  desire  written  to  the  defendant  demanding  pay- 
ment of  an  alleged  debt,  the  latter  sent  a  letter  to  the  attorney  containing  gross 
imputations  upon  the  plaintiff's  character,  wholly  unconnected  with  the  demand 
made  upon  him:— Held,  not  a  privileged  comnuuiication,  although  the  jury  found 
that  the  letter  was  written  bonii  tide,  and  negatived  malice  in  fact. 

This  was  an  action  for  a  libel  contained  in  a  letter  addressed  by  ihe  defendant  to 
the  plaintiff's  attorney. 

The  cause  was  tried  before  Williams,  .1.,  at  the  .second  sitting  at  Westminster  in 
this  teiin.  The  facts  were  shortly  those: — The  defendant  being  indebted  to  the 
])laintiff  in  the  sum  of  Gl.  10s.,  the  latter  caused  his  attorney  to  write  him  a  letter 
threatening  to  take  proceedings  against  him  to  recover  it.  To  this  the  defendant 
sent  an  answer  addressed  to  the  attorney,  containing  very  gross  aspersions  on  the 
character  of  the  plaintiff. 

On  the  part  of  the  defendant,  it  was  submitted,  u|)on  the  authority  of  Toogoml  v. 
Spynnff,  1  C.  M.  &  K.  181,  4  Tyrwh.  582,  and  Hurrism  v.  Jlnsh,  5  Kllis  &  B.  344,  that, 
assuming  the  letter  to  contain  libellous  matter,  the  occasion  upon  which  it  was  written 
rendciinl  it  a  privileged  conununication. 

The  learned  judge  thought  otherwise,  and  he  left  it  to  the  jury  to  say  whether  or 
not  the  defendant  was  actuated  by  motives  of  malice  in  writing  as  ho  did. 

The  jui'V  e.\])re.ssed  an  opinion  that  the  letter  was  written  liona  fide  and  without 
any  malice  in  fact;  and  tlu'V  I'cturned  a  verdict  for  tlic  ])lainlilf,  ilaniagcs  one 
farthing. 

The  learned  judge  certified,  under  the  3  &  4  Vict.  c.  24,  s.  2,  that  the  grievance 
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for  which  this  action  was  brought  wrts  wilful  ami  malicious  ;  but  he  reserved  to  the 
defeudant  leave  to  move  to  enter  a  verdict  for  him,  if  the  court  should  be  of  opinion 
that  the  occasion  of  the  writing  rendered  the  communication  privileged. 

Cole  now  moved  accordingly.  'I  he  simple  question  [515]  is  whether  the  letter 
was  not  written  upon  an  occasion  which  fairly  brings  it  withiu  the  class  of  privileged 
communications.  It  was  addressed  to  a  person  who  had  been  employed  by  the 
plaintiff"  to  put  the  law  in  motion  to  enforce  a  demand  which  the  defendant  believed 
to  be  unjust.  In  Toogood  v.  Spi/ring,  Parke,  B.,  thus  lays  down  the  rule, — "  In  general, 
an  action  lies  for  the  malicions  publication  of  statements  which  are  false  in  fact  and 
injurious  to  the  character  of  another  (within  the  well-known  limits  as  to  verbal 
.slander),  and  the  law  considers  such  puI)lication  as  malicious,  unless  it  is  fairly  made 
by  a  pei'son  in  the  discharge  of  some  public  or  private  iluty,  whether  legal  or  moral, 
or  in  the  conduct  of  his  own  affairs,  in  matters  where  his  interest  is  concerned."  Now, 
this  letter  was  written  by  the  defendant  with  reference  to  the  conduct  of  his  own 
affaii's,  and  in  a  matter  in  which  his  interest  was  concerned.  "  In  such  cases,"  says 
the  learned  Baron,  "the  occasion  prevents  the  inference  of  malice  which  the  law  draws 
from  unauthorized  communications,  and  a"ords  a  qualified  defence  depending  upon 
the  absence  of  actual  malice.  If  fairly  wai'ranted  by  any  reasonable  occasion  or 
exigency,  and  honestly  made,  such  communications  are  protected  for  the  common  con- 
venience and  welfare  of  society  ;  and  the  law  has  not  restricted  the  right  to  make 
them  within  any  narrow  limits."  [Willes,  J.  If  you  have  any  case  where  such  a 
communication  as  this  has  been  held  to  be  privileged,  I  should  like  to  see  it.]  In 
Uanisim  v.  Bv^li,  5  Ellis  &  B.  .344,  the  defendant  was  an  elector  and  an  inhabitant  of 
the  boi'ough  of  Frome  :  and,  after  the  election  was  over,  he  and  several  other  inhabi- 
tants of  the  borough  prepared,  signed,  and  transmitted  to  the  Home  Secretary  a 
memorial  complaining  of  the  conduct  of  the  plaintiff  as  a  magistrate  during  the  election, 
imputing  to  him  that  he  had  made  speeches  directly  in-[516]-citing  to  a  breach  of  the 
peace ;  that,  aftei-  reading  the  riot  act,  he  had  sent  a  man  into  the  stieets  armed  with 
a  bludgeon,  and  ordered  him  to  strike  any  person  he  might  meet,  indi.scriminately  ; 
and  that  ho  had  himself  violently  struck  and  kicked  several  men  and  women.  The 
memoi'ial  alleged  that  the  plaintiff'  ought  not  to  be  allowed  to  remain  in  the  commis- 
sion of  the  peace,  and  concluded  thus, — "Your  memorialists,  therefore,  earnestly  pray 
that  your  lordship  will  cause  such  an  inquiry  to  be  made  into  the  conduct  of  the  said 
Dr.  H.  (the  plaintiff')  as  your  Lordship  may  think  fit ;  and  that,  on  the  allegations 
contained  in  the  memorial  being  duly  substiantiated  and  verified,  your  Lordship  will 
feel  it  to  be  your  duty  to  recommend  to  Her  Majesty  that  the  said  Dr.  H.  be  removed 
from  the  commission  of  the  peace."  The  jury  having  found  that  the  defendant  acted 
bona  fide, — it  was  held  that  the  defendant  was  entitled  to  the  verdict  on  not  guilty, 
notwithst.indiug  that  the  memorial  was  addressed  to  a  person  who  had  no  power  to 
entertain  the  matter.  All  the  authorities  upon  the  subject  of  privileged  communica- 
tions are  referred  to  and  discussed  in  an  elaborate  opinion  by  Lord  Campbell. 
[Willes,  J.  That  is  put  upon  the  ground  that  the  memorialist  had  both  an  interest 
and  a  duty  in  the  subject-matter  of  the  communication  ]  Cooke  v.  JVikles,  5  Ellis  & 
B.  328,  was  not  a  case  of  public  duty.  The  onus  of  shewing  malice  lay  on  the 
plaintiff. 

Willes,  J.(a)'.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  Mr. 
Cole  has  not  complained  of  the  direction  of  my  Brother  Williams  upon  the  question 
whether  the  letter  was  libellous  or  not:  nor  could  [517]  he  properly  have  complained 
of  that  direction,  because  whether  libel  or  no  libel  is  equally  in  civil  and  criminal 
proceedings  a  question  for  the  jury  :  yet  the  judge  cannot  properly  withhold  from  the 
]uvy  his  opinion.  The  construction  of  writings  in  most  cases  belongs  to  the  court : 
this  is  an  exception  to  the  general  rule  ;  and  I  quite  agree  in  the  propriety  of  the 
exception.  Every  lawyer  is  well  aware,  that,  although  the  Libel  Act,  32  6.  3,  c.  60, 
applied  more  particularly  to  criminal  cases,  yet  there  is  no  distinction  in  this  respect 
between  the  law  in  criminal  cases  and  that  in  civil  (a)- ;  and  that  the  opinion  of  the 
dis.sentient  judge  (Willes,  J.)  in  the  case  of  The  King  v.  The  Dean  of  St  Asnph,  3  T.  E. 
428,  n.,  is  the  proper  exposition  of  the  law.    Then,  the  jury  here  have  found  the  letter 

((i)i  The  Lord  Chief  Justice  was  absent  on  account  of  indisposition  ;  and  Crowder,  J.' 
was  presiding  at  the  Central  Criminal  Court 

(aY  See  per  Littledale,  J.,  in  BayJiss  v.  Lawrence,  1 1  Ad.  &  E.  925. 
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to  Ijc  libellous  in  the  sense  of  imputing  to  the  plaintiff'  matter  tending  to  injure  his 
reputation,  and  to  expose  him  to  hati  cd,  contempt,  and  disgrace.  Generallv  speaking, 
a  writing  is  liliellous  if  it  has  that  eft'eet.  There  are,  however,  certain  excepted  cases, 
where  a  communication  is  j)rivileged,  though  prima  facie  libellous.  But  these  are 
cases  where  the  matter  is  written  in  the  assertion  of  some  legal  or  moral  duty,  or  in 
self-defence,  and  the  thing  is  done  honestly  and  without  sinister  motive,  and  in  the 
bona  tide  belief  in  the  truth  of  the  statement  at  the  time  of  making  it.  In  such  cases, 
no  matter  how  harsh,  hasty,  untrue,  or  libellous  the  publication  would  be  but  for  the 
circumstances,  the  law  declares  it  privileged,  because  the  amount  of  public  inconveni- 
ence from  the  restriction  of  freedom  of  speech  or  writing  would  far  outbalance  that 
arising  from  the  infliction  of  a  private  injury.  Therefore,  upon  principles  of  public 
policy,  such  communications  are  protected.  The  question  is  whether  the  letter  in  the 
present  ease  falls  within  that  category.  It  appears  to  me  that  the  principle  does  not 
[518]  apply.  There  was  no  legal  or  moral  duty  to  be  discharged  by  writing  a  letter 
to  the  plaintiffs  attornej'  heaping  abu.se  upon  his  client.  It  was  not  written  either  in 
assertion  of  oi'  defence  against  any  claim  ;  and  therefore  does  not  fall  either  within 
the  principle  or  within  any  of  the  decided  cases.  As  to  the  authorities  which  have 
been  cited,— one  of  course  at  once  assents  to  the  doctrine,  that,  if  the  communication 
would  be  privileged  provided  the  statement  were  made  honestly  and  bona  tide,  there 
must  be  some  evidence  of  .sinister  motive  or  untruth  to  turn  the  scale,  and  to  take 
the  case  out  of  the  privileged  class.  If  that  were  not  so,  the  privilege  would  be  all 
but  useless.  But,  to  entitle  him  to  the  benefit  of  the  rule,  it  is  nece.ssary  that  the 
defendant  should  make  out  that  the  circumstances  of  the  publication  were  such  as  to 
))ring  the  case  within  it.  I  think  in  this  case  the  defendant  has  failed  to  do  that,  and 
therefore  there  is  no  ground  for  disturbing  the  verdict. 

Byles,  J.  I  am  of  the  same  opinion.  The  libel  complained  of  was  contained  in 
a  letter  written  by  the  defendant  to  the  plaintiff's  attorney  in  answer  to  a  letter 
addressed  to  him  by  the  latter  demanding  payment  of  a  deljt  alleged  to  be  due  to  the 
plaintiff'.  The  letter,  however,  is  not  confined  to  the  history  of  the  supposed  ground 
of  action,  but  confcuns  general  and  gross  abuse  of  the  plaintitf,  and  imputations  upon 
his  character.  Words  of  general  abuse,  if  in  writing,  are  actionable,  because  they  tend 
to  Ijring  the  party  libelled  into  public  hatred  and  contempt  (a).  There  clearly  was  no 
legal  or  moral  duty  here  to  justify  the  defendant  in  the  course  he  took. 

Kule  refused. 

[519]    Cooper  v.  Lloyd.     May  12th,  1859. 

The  adultery  of  a  wife  living  apart  from  her  husliand  destroys  her  implied  agency  to 
bind  him  by  her  contracts  for  necessaries. — And,  in  such  a  case,  the  wife  herself  is 
an  admissible  witness  to  prove  the  adultery. — A  cau.sc  was  tried  on  the  last  day 
but  two  of  Easter  Term.  The  court  refused  to  allow  a  motion  for  a  new  trial  to  be 
suspended  until  the  first  day  of  Trinity  Term,  on  the  ground  that  the  attorney  hail 
not  had  time  since  the  trial  to  prepare  himself  with  afiidavits  of  surprize. 

This  was  an  action  to  recover  the  price  of  necessaries  supplied  by  the  plaintitl'  to 
the  wife  of  the  defendant.  The  cau.se  was  originally  commenced  in  the  l.ainlicth 
county-court,  but  was  icmoved  thence  to  this  court  by  cei'tioraii. 

At  the  trial  before  Williams,  J.,  at  the  second  sitting  at  (iuildhall  in  this  term, 
the  defence  set  up  was  that  the  wife  h.ifl  been  guilty  of  adultery,  and  was  living  apart 
from  her  husband  :  and  to  prove  this  the  wife  her-self  was  called,  and  she,  after  some 
hesitation,  admitted  the  fact. 

To  rebut  this,  the  plaintiH'  called  witnesses  to  prove,  that,  after  the  alleged 
adultery,  the  (h^fendant  had  several  times  visited  the  wife  at  the  house  where  she  was 
residing,  which  was  not  the  jilacc  where  the  goods  had  been  .sujjplied. 

On  the  part  of  the  defandant  it  was  shewn  that  these  visits  had  reference  to  a 
treaty  which  was  pending  between  him  and  his  wife  foi-  a  deed  of  sc]).aration,  wliich 
was  ultimately  agreed  upon  .'uid  exeeutod. 

The  learned  judge  told  the  jury,  that,  if  the;  wife  had  been  L,'uilty  of  adultery,  and 
there  had  been  no  subsequent  pardon  or  condonation,  the  hi  luml  would  not  be  liable 

{a)  See  2  Selwyn's  Nisi  Prias,  iL'th  edit,  1049,  et  seq. 
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Upon  the  implied  obligation  which  the  law  imposes  upon  him  to  support  his  wife  when 
living  apart  from  him  either  in  consequence  of  his  misconduct  or  by  his  consent ;  for, 
that  the  implied  authority  of  a  wife  who  is  not  living  with  her  husband  as  a  part  of 
his  family,  to  charge  him  for  necessaries,  is  put  an  end  to  by  the  effect  of  her  adultery, 
unless  there  has  been  a  subsequent  condonation  on  his  part ;  and  he  left  it  to  them  to 
say  whether  they  were  satisfied  that  [520]  adultery  had  been  committed,  and  that 
there  had  been  no  condonation,  telling  them,  that,  if  they  were  of  that  opinion,  they 
must  find  for  the  defendant. 

The  jury  accordingly  returned  a  verdict  for  the  defendant. 

Patchett  now  movecl  for  a  new  trial,  on  the  grounds  of  misdirection,  the  improper 
reception  of  evidence,  and  that  the  verdict  was  against  evidence.  Before  proceeding 
with  his  motion,  he  prayed  to  be  allowed  to  reserve  it  until  the  first  day  of  the  next 
term,  on  the  ground  that,  the  trial  having  so  recently  taken  place, — viz.  on  the  10th 
instant, — he  was  unprepared  with  affidavits  of  surprize,  which  he  otherwise  would 
have  had.  [Williams,  J.  The  rule  of  court  (a)  precludes  us  from  allowing  that :  you 
must  move  upon  the  materials  you  have.]  The  liability  of  a  husband  in  respect  of 
goods  supplied  to  his  wife  arises  from  her  implied  agency:  Beid  v.  Teakh,  13  C.  B. 
627.  In  the  notes  to  Manhy  v.  Scott  (1  Lev.  4,  1  Siderf.  109,  1  Keble,  69,  80,  87, 
206,  337,  361,  383,  429,  441,  482,  1  Mod.  124,  1  Ventr.  24,  42,  2  Ventr.  155),  in 
2  Smith's  Leading  Cases,  385,  it  is  said  :  "  The  principle  affirmed  in  Manby  v.  Scott, 
and  followed  up  by  the  latei'  authorities,  is  to  be  found  so  far  back  as  Fitzherbert, — 
'  A  man  shall  be  charged  in  del)t  for  the  contract  of  his  liailiff  or  servant,  where  he 
giveth  authority  to  his  bailiff  oi-  [521]  servant  to  buy  and  sell  for  him  ;  and  so  for  the 
contract  of  his  wife,  if  he  giveth  authority  to  bis  wife,  otherwise  not : '  F.  N.  B.  120  G. 
The  princijjle  thus  laid  down  by  Fitzherbert,  and  acted  on  by  the  majority  of  the 
judges  in  Mavhii  v.  Scott,  viz.  that  a  wife's  power,  where  it  exists,  to  bind  her  husband, 
is  as  his  agent,  by  virtue  of  an  express  or  an  implied  authority  derived  from  him,  has 
never  since  been  shaken.  Consequently,  wherever  it  is  .sought  to  charge  a  husband 
on  his  wife's  contract  made  during  the  coverture,  the  only  question  is, — as  where  it 
is  sought  to  charge  him  with  the  contract  of  any  other  agent, — had  the  wife  in  the 
one  case,  or  the  agent  in  the  other,  authority,  either  express  or  implied,  to  make  such 
a  contract  ?"  The  learned  judge,  therefore,  should  have  left  the  question  of  agency 
to  the  jury;  and,  notwithstanding  the  adultery  (assuming  it  to  have  been  proved), 
there  was  abundant  evidence  to  establish  an  implied  agency,  inasmuch  as  the  husband 
was  shewn  to  have  been  visiting  at  the  house  where  the  wife  lived,  and  so  giving  his 
sanction  to  the  supply  of  the  goods.  Thus,  in  Norton  v.  Fazan,  1  Bos.  &  P.  226, 
where  the  defendant,  knowing  his  wife  to  have  committed  adultery,  allowed  her  to 
remain  under  the  marital  roof,  with  children  bearing  his  name,  his  liability  was  held 
to  continue,  though  he  himself  had  separated  from  her.  [Willes,  J.  'There,  she 
remained  the  apparent  mistress  of  his  establishment.  That  was,  as  Buller,  J.,  observed, 
an  anomalous  case.  The  cases  on  this  subject  are  divisible  into  two  classes, — 
"  1.  Where  the  contract  made  by  the  wife  was  made  while  living  with  her  husband. 
2.  Where  the  contract  made  by  the  wife  was  made  while  living  away  from  her 
husband.  The  principle  which  governs  cases  ranging  themselves  under  the  former 
class  is,  that,  during  cohabitation,  there  is  a  presumption  arising  from  the  very 
circumstances  of  the  cohabitation,  [522]  of  the  husband's  assent  to  conti'acts  made 
by  the  wife  for  necessaries  suitable  to  his  degree  and  estate."  There,  the  husband  is 
bound  by  acts  done  by  his  wife  within  the  ordinary  scope  of  her  agency.  Norton  v. 
Famn  falls  within  that  class.  "  The  next  class  of  cases  is  that  in  which  the  wife,  at 
the  time  of  making  the  contract,  is  living  apai't  from  the  husband.  We  have  just 
seen,  that,  during  the  cohabitation,  the  presumption  is,  until  the  contrary  be  shewn, 
that  she  has  authority  to  contract  for  necessaries.  But,  in  the  class  of  cases  we  are 
now  considering,  the  presumption  is  the  other  way ;  and  it  is  on  the  creditor  to  shew 
that  she  is  living  apart  from  the  husband  under  such  circumstances  as  give  her  an 

(a)  Hilary  Term,  1853,  which  provides,  that,  "no  motion  for  a  new  trial,  or  to 
enter  a  veidict  or  nonsuit,  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante 
veredicto,  shall  be  allowed  after  the  expiration  of  four  days  from  the  day  of  trial, 
nor  in  any  case  after  the  expiration  of  the  term,  if  the  cause  be  tried  in  term,  or  after 
the  expiration  of  the  first  four  days  of  the  ensuing  term  when  the  cause  is  tried  out 
of  term,  unless  entered  in  a  list  of  postponed  motions  by  leave  of  the  court." 
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iiupliud  authority  to  liiml  him.  .\ii(l  this  is  just;  for,  when  a  triulesnian  sees  two 
persons  living  togethei-  as  man  and  wife,  he  natnially  infers  that  there  is  that  degree 
of  confidence  an(l  attection  subsisting  between  them,  which  would  induce  the  one  not 
to  contract  without  authority,  and  the  other-  to  confer  snch  authority  for  necessary 
purposes.  But,  when  a  tradesman  finds  a  woman  living  alone,  the  presumption  is 
([uitc  the  other  way  ;  and  he  must  naturally  suppose  that  she  is  either  a  feme  sole, 
or,  if  he  knew  her  to  be  married,  that  she  is  not  on  such  terms  of  confidence  and 
affection  with  her  husband  as  could  induce  him  to  entrust  her  with  authority  to  bind 
him  by  her  contracts  : "  2  .Smith's  Iveading  Cases,  286,  28iS.  In  the  first  cla.ss  of  cases, 
it  is  immaterial  whether  the  woman  Ije  his  wife  or  not.  The  present  is  a  totally 
difi'erent  case.  Where  the  separation  is  caused  by  the  wife's  misconduct,  she  carries 
with  her  no  implied  authority  to  bind  her  husband.]  Then,  the  wife's  evidence  was 
not  admissil)le  to  prove  the  adultery.  [Willes,  J.  Did  you  object  to  the  question  ?] 
No.  [Byles,  J.  Why  do  you  say  her  evidence  was  inadmissible'!]  Because  hei- 
answer  would  criminate  her.  In  [523]  Taylor  on  Evidence,  §  695,  3rd  edit.  vol.  i, 
p.  626,  it  is  said  ;  "  The  admissions  of  a  wife  cannot  be  received  in  evidence  for  her 
husband  in  any  suit  between  him  and  a  stranger,  unless,  perhaps,  in  the  single  event 
of  their  constituting  part  of  the  I'es  gestie.  An  instance  of  their  admissibility  on  this 
ground  is  ati'orded  hy  the  case  of  ll'uUxm  v.  (hem,  1  G.  &  P.  621,  where,  in  an  action 
of  assumpsit  for  goods  supplied  to  a  wife  who  had  been  turned  out  of  doors  by  her 
husband,  the  defendant,  evidence  was  admitted,  in  support  of  a  defence  which  relied 
on  her  previous  adultery,  that  she  had  confessed  her  guilt  to  a  third  party  ;  as  it 
appeared  to  have  been  partly  in  consequence  of  this  confession  that  she  had  been  put 
away  by  her  husband.  This  case  is  here  noticed  more  out  of  respect  for  the  eminent 
judge  [Abliott,  G.  J.]  who  decided  it  than  because  it  appears  to  rest  upon  any  sound 
principle  of  law.  The  question  was,  not  whether  the  husband  had  reason  to  suspect 
his  wife's  fidelity,  but  whether  she  had  in  fact  committed  adultery  ;  and,  to  allow  her 
admissions  to  establish  that  fact,  and  thus  screen  her  husband  from  the  claims  of  a 
strangei',  would  .seem  to  be  directly  opposed  to  the  rule  of  law  which  rejects  hearsay 
evidence."  [Byles,  J.  The  admissions  of  the  wife  rest  upon  a  totally  ditierent 
principle  (a).J     The  effect  is  the  same. 

WiiJ.ics,  J.(/j).  With  regard  to  the  matters  of  law  relied  upon  in  support  of  this 
motion,  we  are  prepared  at  once  to  dispose  of  the  rule.  With  regaitl,  however,  to 
that  part  of  the  motion  which  prays  for  a  new  trial  on  the  grounrl  that  the  verdict  is 
against  evidence,  we  will  speak  to  my  Brother  Williams.  The  fact  of  this  being  [524] 
the  last  day  of  the  term,  and  of  only  one  day  having  intervened  between  the  trial 
and  the  motion,  ought  not,  I  think,  to  induce  us  to  depart  from  the  rule  of  court 
(Hilary,  1853,  r.  50),  which  requires  that  all  applications  to  set  aside  verdicts  shall  be 
made  within  four  days  after  the  trial,  in  term.  We  should  be  overwhelmed  with 
applications  to  postpone  motions  if  we  wei'e  to  permit  this  rule  to  be  rcla.xed.  That 
disposes  of  the  matter  so  far  as  regards  a  new  trial  on  the  ground  of  surprize,  the 
learned  counsel  not  being  furnished  with  the  necessary  allidavit.  The  next  ground 
upon  which  the  motion  rests  is  an  alleged  misdirection  ;  and  that  arises  thus, — This 
being  an  action  against  a  husband  for  necessaries  supplied  to  his  wife,  and  it  a])pear- 
iiig  that  at  the  time  of  the  supply  she  was  li\ing  apart  from  iiim,  my  IJi-other 
Williams  told  the  jury,  that,  if  the  wife  had  been  guilty  of  adultery,  and  thci-i'  h.ad  been 
no  subsequent  condonation  the  husband  would  not  be  lialile  ui)on  the  implied  oliliga- 
tion  which  the  law  imposes  upon  him  to  support  his  wife  when  living  apart  from  him 
either  in  consequence  of  his  misconduct  or  by  his  consent ;  for,  that  the  implied 
authority  of  a  wife  who  is  not  living  with  her  husband  as  a  part  of  his  family,  to 
chaige  him  for  necessaries,  is  put  an  end  to  by  the  efleut  of  her  adultery.  That  seems 
to  have  been  the  substance  of  the  direction  ;  and  it  appears  to  me  that  it  is  perfectly 
good  law.  Mr  Patchett  contends  that  it  was  not  sulliciently  shewn  here  that  the 
wife  was  living  apart  from  her  husband,  and  that  tiuire  was  evidence  of  authority 
which  should  have  been  submitted  to  th(!  juiy,  a])art  from  tlu!  conjugal  relation.  But 
I  think  he  wholly  failed  to  shew  ;my  evidence  of  such  authority.  All  that  a|)])earcd, 
was,  that  the  husband  had  visited  his  wife,  but  not  at  the  place  whore  the  goods  were 

(a)  See  Taylor  on  I'jvidcnce,  3rd  edit.  p.  62N,  i^  OOH. 

(/')  Gockburn,  C.  J.,  was  absent  on  account  of  indisposition,  and  Growdcr  .J.,  was 
presiding  at  the  Gentral  Criminal  Court. 
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supplier!.  This  was  a  circumstance  from  which,  if  luiexplained,  the  jniv  might  [525] 
have  inferred  condonation.  These  visits,  therefore,  must  have  been  thought  by  them 
not  to  ha^'e  been  visits  for  the  purpose  of  restoring  the  wife  to  the  society  and  con- 
fidence of  her  husliand,  but  to  have  been  made  altogether  alio  intuitu.  It  would  be 
a  gross  abuse  and  perversion  of  justice,  when  the  law  lays  down  that  which  is  a 
substantial  and  honest  position,  that  the  implied  authority  of  the  wife  to  bind  her 
husband  hy  her  contracts  is  put  an  end  to  by  her  adultery,  for  us  upon  slight  circum- 
stances pointing  equally  to  one  conclusion  as  to  the  other,  to  hold  that  the  jury  have 
come  to  a  wrong  one.  It  appears  to  me  that  this  disposes  of  the  plaintift"'s  first  pio- 
position  :  there  was  proof  of  adultery,  and  no  condonation.  For  this  there  is  abundant 
authoi-ity  :  see,  amongst  others,  the  cases  of  Umner  v.  Hnncock,  6  T.  K.  603,  and  Tlie 
Kinij  V.  Flintan,  1  B.  &  Ad.  227,  and  the  expressions  of  the  judges  in  Atki/ns  v.  Pearce, 
ante,  vol.  ii.  p.  763. 

Then,  assuming  that  the  direction  of  the  learned  judge  was  right,  it  is  said  there 
was  no  such  evidence  of  adultery  on  the  part  of  the  wife  as  ought  to  have  been  left 
to  the  jury.  That  rested  upon  her  own  confession  of  her  guilt.  It  is  undoubtedly 
true  that  such  a  confes.sion  may  be  the  result  of  collusion  between  the  husland  and 
wife  for  the  purpose  of  defeating  the  plaintiff's  claim.  That  considei'ation  has  been 
allowed  to  weigh  in  some  of  the  cases.  Thus,  in  divorce  cases,  the  confession  of 
the  wife  has  always  been  held  an  insufUcient  ground  of  judgment.  But  I  am  not 
aware  that  that  principle  has  ever  been  introduced  into  the  common  law  courts.  'Ihe 
statute  (14  &  15  Vict.  c.  99)  which  permits  a  wife  to  give  evidence  for  or  against  her 
husliand  has  no  such  exception,  though  it  has  in  respect  of  criminal  proceedings  :  s.  3. 
And,  if  thei-e  were  any  force  in  the  objection,  it  goes  rather  to  the  value  than  the 
admis.sibility  of  the  evidence.  With  regard  [526]  to  the  privilege  suggested,  that  is 
the  personal  privilege  of  the  witness  :  it  gives  no  right  to  the  plaintiff, — more 
especially  where  no  objection  was  made  at  the  time. 

As  to  the  remaining  question,  viz.  whether  the  verdict  was  against  the  evidence, 
we  will  consult  my  Brother  Williams,  and  eomraunicate  the  result  to  the  officer  of 
the  court. 

Byles,  J.,  concurred. 

The  rule  was  afterwards  refused. 


Mason  v.  Haddan.    May  12th,  18.59. 

[Followed,  Randell  v.  Thompson,  1876,  1  Q.  B.  D.  248.] 

Quaere,  whether  the  1 1th  section  of  the  Common  Law  Procedure  Act,  1854  (17  &  18 
Vict.  c.  125),  applies  to  an  agreement  to  refer  existing  matters  in  difference  to 
arbitration,  or  is  limited  to  contracts  containing  stipulations  for  the  reference  of 
future  ditfei'ences'? — By  a  memorandum  it  was  agreed  that  all  matters  in  difference 
in  relation  to  the  W.  Railway,  between  A.  and  B.,  and  between  A.  and  the  W. 
Kiiilway  Company,  and  also  between  C.  and  B.,  and  between  C.  and  the  W.  Railway 
Company,  whether  retrospective  or  prospective,  present  or  future,  should  be  referred 
to  an  ai-l)itrator.  This  memorandum  was  signed  by  B.  for  himself,  and  also  as 
agent  for  the  company.  A  foi'mal  deed  of  reference  was  afterwards  prepared  and 
executed  by  B.,  but  by  none  of  the  other  parties  : — Held,  that,  assuming  the  agree- 
ment to  be  within  the  11th  section  of  the  Common  Law  Procedure  Act,  1854,  at 
all  events  it  was  not  one  which  the  court  ought  in  its  discretion  to  enforce  by 
staying  the  proceedings  in  an  action  bi'ought  Iw  B.  against  A.  in  respect  of  a  matter 
in  difference  included  within  it. — That  office-copies  of  affidavits  upon  which  a  rule 
is  moved  have  not  been  taken,  is  not  an  objection  which  this  court  will  entertain 
after  the  aigument  has  been  allowed  to  commence. 

On  the  10th  of  July,  1856,  the  following  agreement  was  made  and  signed  by  the 
defendant  and  also  by  the  plaintiff  for  himself  and  for  the  railway  company  therein 
mentioned,  whose  solicitor  he  then  was  : — 

"Memorandum,  10th  July,  1856.  It  hath  this  day  been  agreed  that  all  matters 
in  difference  relative  to  the  Westminster  Terminus  Railway  and  the  Clapham  [527] 
and  Norwood  Railway,  between  John  Coope  Haddan  and  Nathaniel  Mason,  and  John 
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Coope  FLidilan  .and  the  Westminster  Terminus  Kailway  Company,  and  also  between 
Price  Pritchard  Baly  and  the  said  Nathaniel  Mason,  and  the  said  Price  Pritchard  Baly 
and  the  same  company,  whether  retrospective  or  prospective,  present  or  future,  shall 
he  referred  to  T.  Webster,  Esq.,  as  the  arbitrator  mutually  agreed  on  between  the 
parties  in  difl'erence,  with  full  powers  in  relation  thereto,  and  particularly  as  to  mutual 
releases,  such  relea.ses  to  include,  if  requii'cd,  all  contingent  payments  and  benefits  : 
the  necessai-y  arbitration-bond  or  agreement  or  bonds  or  agreements  to  be  settled  by 
Mr.  Webster,  or  a  conveyancer  appointed  by  him,  as  counsel  for  and  on  behalf  of  all 
parties,  and  to  he  duly  signed  and  executed  by  the  parties  in  difference. 

"Nathaniel  Mason,  for  self. 

"  N.  Mason,  for  the  Westminster  Terminus 
Railway  Company. 

"  I  undertake  to  have  the  seal  of  the  company  affixed  hereto  forthwith. 

"  N.  Mason. 

Shortly  after  the  execution  of  the  agi-eement  Haddan  was  informed  by  Mason 
that  the  company's  seal  had  been  affixed  thereto.  Mr.  Webster  being  a  shareholder 
in  the  company,  one  Baxter  was  subsequently  appointed  arbitrator  in  lieu  of  him.  A 
formal  agreement  of  reference  was  afterwards  prepared  by  a  conveyancer  (Mr.  Bullar), 
and  executed  by  Mason,  but  neither  by  Haddan  nor  by  the  company. 

After  many  ineffectual  attempts  by  Haddan  to  get  the  company  to  execute  the 
deed  of  reference,  and  a  long  correspondence  between  the  solicitors  for  the  respective 
parties,  the  present  action  was  brought  by  Mason  to  i-ecovcr  the  sum  of  filOl.  Is.  6d. 
alleged  to  be  [528]  due  to  him  from  the  defendant  upon  the  following  items  of 
account : — 

"  John  Coope  Haddan  to  Nathaniel  Mason. 

"1855.  £      s.    d. 

March  1.     To  your  loan  .  .  .  .  .         100     0     0 

April  3.  To  paid  London  and  County  Bank  interest  on 
deposit  for  the  Clapham  and  Norwood  Junction 
Railway  .  .  .  .  .         172     7     0 

To  paid  Messrs.  Wilkinson  &  Stevens  for  costs  of 
securities 
May  4.     To  paid  ditto  balance  of  costs 
14.     To  your  loan 
25.     Ditto,  for  counsel's  fees 
June  23.     To  paid  Messrs.  Marchant  &  Pead  by  yon 


Snmmonses  were  afterwards  taken  out  l)ofore  Williams,  J.,  at  Chambers,  when 
that  learned  judge  suggested  that  the  reference  should  proceed  as  between  Mason  and 
Ha'ldan  alone,  but  he  ultimately  referred  the  parties  to  the  court. 

Upon  an  affidavit  of  these  facts,  and  also  stating  that  Iladdan  was  and  alwa\'s  had 
been  willing  and  desirous  to  proceed  to  a  rcfcience  of  the  matters  in  difference  which 
had  been  referred  in  the  manner  thereinbefore  stated,  whether  generally  or  (in  the 
event  of  the  company  refusing  to  concur)  such  of  them  as  were  between  the  plaintiff 
and  himself  alone, 

David  Keane,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the  plain- 
tiff' to  shew  cause  why  all  fintiicr  proceedings  in  this  cause  should  not  l)e  stayed,  the 
action  having  been  Itrought  in  respect  of  mattci's  previously  agreed  by  tlic  ])arti('s  to 
be  referred  to  arfjitratiou,  and  why  he  should  not  pay  the  costs  of  the  [529]  arli(jn 
aTid  of  the  application.  'I'he  affidavits  upon  which  the  rule  was  obtained  further  stated 
"that  tlu!  pl.-iintill's  claim  in  this  luttion  for  moneys  alleged  to  have  Ikmmi  advanced  by 
him  to  the  defendant  or  on  his  accoiuit  in  the  year  1855,  was  pai't  of  the  matters  in 
difference  between  the  plaintiff  and  himself  wiiich  were  com]irisod  in  the  agreements 
for  reference  thereinbefore  set  forth  and  referred  to  respectively,  as  the  moneys  of 
which  such  claim  consisted  were  advanced  (if  and  so  far  as  they  were  so  at  all)  with 
special  reference  to  or  in  aid  of  his  (the  defendant's)  promoting  the  Clapham  and 
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Norwood  Junction  bill  then  before  parliament  and  in  which  the  plaintiff  was  interested, 
on  security  of  the  large  claims  the  defendant  then  had  and  still  had  on  the  plaintiff  and 
the  said  Westminster  Terminus  Eailway  Company  respectively,  and  of  the  defendant's 
interest  in  the  Clapham  and  Norwood  Railway  project,  as  the  promoter  thereof ;  and 
further  that  Mason  had  ceased  to  he  solicitor  for  the  company,  and  that  the  deponent 
believed  that  one  object  of  the  change  of  solicitors  was  in  collusion  with  the  plaintiff, 
for  the  purpose  of  defeating  or  delaying  the  arbitration  which  he  and  the  company 
had  agreed  on  with  the  defendant." 

Matthews  now  shewed  cause  (a)  upon  an  affidavit  by  Mr.  Mason,  in  which  he 
deposed,  amongst  other  things,  as  follows, — that  he  executed  the  agreement  of  refer- 
[530]-ence  prepared  by  Mr.  Bullar,  as  mentioned  in  the  affidavit  of  the  defendant,  as 
an  escrow,  and  he  would  not  have  executed  the  same  except  upon  the  understanding 
that  the  company  would  join  in  and  proceed  with  the  reference  accoi'ding  to  the  terms 
of  the  said  agreement :  that  he  ceased  to  Ije  solicitor  for  the  company  on  the  12th  of 
April,  1858,  when  Messrs.  Terrell  &  Chamberlain  were  appointed  to  be  such  solicitors, 
of  which  fact  he  infoimed  the  defendant's  attorney  on  the  following  day  ;  that,  under 
the  advice  of  Messrs.  Terrell  &  Chamberlain,  the  company  had  hitherto  refused  to 
proceed  on  the  reference  ;  that  the  change  of  attorneys  was  not  in  any  respect  collusive 
or  intended  to  delay  or  defeat  the  proposed  arbitration  ;  that  the  deponent  ceased  to 
be  the  solicitor  of  the  company,  not  for  the  purpose  of  preventing  the  arlsitration,  but 
in  consequence  of  certain  proceedings  in  Chancery  to  which  the  company  and  himself 
were  parties  ;  that  Messrs.  Terrell  &  Chamberlain,  in  advising  the  company,  acted 
wholly  independently  of  the  deponent,  and  without  any  reference  to  any  supposed 
interests  of  his  in  preventing  the  said  arbitration  ;  and  that  he  had  no  power  to  compel 
the  directors  or  the  company  to  proceed  with  the  reference,  but  was  advised  and 
believed  that  the  defendant  could  have  compelled  them  to  do  so  if  he  had  thought 
proper. 

This  motion  is  founded  upon  the  llth  section  of  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125,  which  enacts,  that,  "whenever  the  parties  to  any  deed  or 
instrument  in  writiiig  to  be  hereafter  made  or  executed,  or  any  of  them,  shall  agree 
that  any  then-existing  or  future  differences  between  them,  or  any  of  them,  shall  be 
referred  to  arbitration,  and  any  one  or  more  of  the  parties  so  agreeing,  or  any  person 
or  persons  claiming  through  or  under  him  or  them,  shall  nevertheless  commence  any 
action  at  law  or  suit  in  eciuity  against  [531]  the  other  party  or  parties,  or  any  of  them, 
or  against  any  person  or  persons  claiming  through  or  under  him  or  them,  in  respect 
of  the  matters  so  agreed  to  be  referred,  oi-  any  of  them,  it  shall  be  lawful  for  the  court 
in  which  [such]  action  or  suit  is  brought,  or  a  judge  thereof,  on  application  by  the 
defendant  or  defendants,  or  any  of  them,  after  appearance  and  before  plea  or  answer, 
upon  being  satisfied  that  no  sufficient  rea.son  exists  why  such  matters  cannot  be  or 
ought  not  to  1)6  I'eferi'ed  to  arbitration  according  to  such  agreement  as  aforesaid,  and  that 
the  defendant  was  at  the  time  of  the  bringing  of  such  action  or  suit,  and  still  is,  ready 
and  willing  to  join  and  concur  in  all  acts  necessary  and  proper  for  causing  such  matters 
to  be  decided  bj'  arbitration,  to  make  a  rule  or  order  staying  all  proceedings  in  such 
action  or  suit,  on  such  terms  as  to  costs  and  otherwise  as  to  such  court  or  judge  may 
seem  fit :  Pro\-ided  always,  that  any  such  rule  oi'  order  may  at  any  time  aftei'wards 
be  discharged  or  varied  as  justice  may  require."  A  memorandum  like  this  is  not 
within  that  section.  It  does  not  apply  to  an  agreement  of  reference  entered  into 
subsequently  to  the  differences  arising.  In  Bhiihc  v.  Lafinie,  5  Jurist,  N.  S.  364,  Lord 
Campbell  says:  "I  have  no  doubt  that  s.  11  of  the  Common  Law  Procedure  Act, 
1854,  contemplates  the  case  of  an  agreement,  whether  under  seal  or  not,  in  which  there 
is  a  stipulation,  that,  if  differences  should  arise,  they  should  be  referred  to  arbitration, 
and  that,  if  an  action  at  law  should  be  bi-ought,  instead  of  settling  the  matter  by 
arbitration,  the  court  might  stay  the  proceedings  in  the  action.  There  were  some 
strange  decisions  in  law,  that  the  jurisdiction  of  the  courts  was  not  ousted  by  a  private 

(a)  After  the  argument  had  proceeded  some  little  way,  Keane  interposed,  and 
objected  that  office-copies  of  the  affidavits  on  which  the  rule  was  obtained  had  not 
been  taken.  W'illes,  J.  The  objection  comes  too  late.  Keane.  In  the  Queen's  Bench 
and  E.xchequer,  the  objection  is  permitted  to  be  taken  at  any  time  :  it  is  for  the  pro- 
tection of  the  Treasury.  Willes,  J.  The  practice  is  otherwise  in  this  court.  You 
are  at  least  five  minutes  too  late. 
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agreement  to  refer,  and  persons  were  not  allowed  to  choose  their  own  tribunal  for  the 
settlement  of  their  disputes.  To  remedy  that,  s.  1 1  was  enacted  :  it  does  not  apply 
to  a  sub.seijuent  [532]  agreement  of  parties  to  I'ufer,  where  there  is  no  such  stipulation 
ill  the  original  deed  or  instrument."  [Byles,  J.  The  words  of  the  section  are,  "any 
then-existing  or  future  diH'erenccs."]  Crompton,  J.,  in  the  case  above  referred  to, 
says:  "Sect.  11  of  the  Common  Law  Procedure  Act,  1854,  was  intended  to  remedy 
the  ease  in  which  parties  entered  into  a  deed  or  instrument  containing  a  clause  agree- 
ing that  there  should  be  no  action,  but  a  private  settlement  of  differences  liy  arbitra- 
tion ;  theie  was  a  doubt  whether  as  to  future  differences  such  an  agreement  would  be 
enforced  (a)^.  It  was  intended  by  s.  11  to  give  the  court  power  in  such  a  case  to  stay 
the  proceedings  in  an  action."  The  statute  clearly  was  intended  to  apply,  not  to  cases 
where  differences  had  already  arisen,  but  to  diH'erences  which  might  in  future  arise 
upon  the  construction  of  the  contract.  [Byles,  J.  I  am  not  prepared  to  accede  to 
that :  it  would  l)e  gi\'ing  a  very  narrow  construction  to  the  language  of  a  very  useful 
section,  which  is  \ery  large  and  comprehensive.]  An  agreement  to  refer  existing 
differences  is  a  submission,  not  a  contract  with  a  collateral  agreement  to  refer.  At 
all  events,  this  is  clearly  not  a  case  in  which  the  court  would  feel  inclined  to  e.vercise 
the  discretion  given  to  them  by  the  latter  branch  of  the  clause.  The  plaintiff'  only 
entered  into  the  agreement  to  refer,  upon  the  faith  of  all  the  other  parties  concur- 
ring in  it. 

Keaue,  in  support  of  the  rule,  submitted,  that,  having  signed  the  agreement  to 
refer,  the  plaintiff'  ought  not  now  to  be  permitted,  in  deliance  of  his  contract,  to  bring 
an  action  for  that  which  was  confessedly  one  of  the  matters  in  difference  intended  to 
be  embraced  by  the  proposed  reference ;  that  there  could  be  no  reason  [533]  why  the 
court  should  not  exercise  the  jurisdiction  given  to  them  by  the  statute,  to  prex'ent 
injustice  being  done  ;  and  that  it  was  manifest  from  the  affidavits  that  the  plaintiff" 
was  colluding  with  the  railway  company,  and  had  ceased  to  be  their  solicitor  merely 
for  the  purpose  of  evading  the  engagement  he  had  entered  into. 

W'lLLKS,  J. (a)-.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  is  a  rule 
founded  upon  the  11th  section  of  the  Gonimon  Ijaw  Procedure  Act,  1854,  calling  on 
the  plaintiff  to  shew  cause  why  all  further  proceedings  in  this  cause  should  not  be 
striyed,  on  the  ground  that  he  and  the  defendant  were  parties  to  an  instrument  in 
writing  by  which  it  had  been  agreed  that  the  cause  of  action  should  be  referred  to 
arbitration,  and  that  this  action  had  been  brought  in  violation  of  that  agreement. 
Now,  in  order  to  entitle  him  to  make  this  rule  absolute,  he  must  make  out,  tirst,  that 
there  is  such  an  agreement,  and,  in  the  second  place,  he  must  satisfy  the  couit  that 
"  no  sufficient  reason  exists  why  such  matters  cannot  be  or  ought  not  to  be  referred 
to  aiiiitration  according  to  such  agreement."  As  to  the  lirst  point,  it  is  perh;ips 
unnecessary  to  express  any  decided  oiiinioii ;  Imt,  as  at  present  advised,  the  court 
would  not  be  dispo.sed  to  abstain  from  holding  that  the  meinoraiiduni  in  ([uestion 
would  be  within  the  statute,  notwillistaiiding  the  court  of  t,)ueen's  Bench  is  suggested 
to  have  expressed  a  different  opinion  in  Jih/llic  v.  La/onc.  1  will  say  no  more  upon 
that  ca.se  than  that  I  am  liaidly  satisfied  that  the  court  really  did  lay  down  sucli  a 
matter.  There  is,  however,  another  objection  connected  with  the  first  point  here, 
upon  which,  if  necessary,  we  might  pronounce  against  the  rule  ;  that  is,  that  no  such 
deed  or  instiument  in  [534]  writing  has  been  made  or  executed  as  the  statute  con- 
template's.  It  can  hardly  be  contended  that  a  mere  executory  memorandum  such  as 
that  tirst  drawn  up  here  is  a  deed  or  instrument  within  the  1 1th  section  :  and,  as  to 
the  more  formal  document  afterwards  prepareii  by  Mr.  Bullar,  thjit  was  not  executed 
by  the  defendant  liimself,  nor  was  it  executed  by  the  company  which  was  intended  to 
to  be  a  party  to  the  leference.  I  feel  great  difficulty  in  interposing  under  that  section 
in  favor  of  a  person  who  comes  merely  alU^ging  that  he  is  ready  and  willing  to  oxeeuto 
and  to  cany  into  effect  the  jiroposed  reference.  We  could  hardly  make  the  rule 
absoluti!  u|jon  the  defendant's  mere  undertaking  that  ho  will  execute  the  deed  or  that 
he  will  proceed  with  the  I'eference.  It  seems  to  me  tlnit  the  section  points  to  a 
completed  instrument  already  binding  between  the  parties.  It  may  be  possible  that 
the  non-execution  by  the  company  might  not  be  open  to  the  objection  I  have  suggested  ; 

(a)'  See  Tultersall  v.  Groole,  2  Bos.  &  I'.  I'M. 

(a)'"'  Cockburn,  C.  J.,  was  absent  on  account  of  inilisposition,  and  Crowdcr,  J., 
was  presiding  at  the  Central  Criminal  Court. 
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but,  at  all  events,  it  is  a  matter  which  comes  within  the  second  consideration  to  which 
I  have  referred,  because  it  aiTords  a  sufficient  reason  for  not  referring  to  arbitration. 
It  is  clear  that  the  inducement  for  the  plaintiii's  entering  into  the  agreement  to  refer, 
was,  that  there  should  be  a  final  settlement  of  the  matters  in  difference,  not  only 
between  Mason  and  Haddan,  but  also  between  Haddan  and  the  Westminster  Terminus 
Railway  Company,  and  between  Baly  and  Mason,  and  between  Baly  and  the  company. 
If  the  proceedings  in  this  action  were  stayed  upon  the  notion  that  there  is  to  be  an 
arbitration  between  Mason  and  Hadden  only,  the  intention  of  the  submitting  parties 
would  not  be  carried  out.  Upon  the  whole,  therefoi'e,  it  appears  to  me  that  this  is 
not  a  case  in  which  the  court  ought  to  be  called  upon  to  interfere  under  the  11th 
section,  even  if  it  clearly  had  jurisdiction  in  respect  of  the  character  of  the  instrument 
and  the  matter  [535]  to  which  it  relates.  As  to  the  costs, — looking  at  the  affidavits, 
I  think  Mr.  Mason  has  sufficiently  answered  the  affidavit  of  the  defendant,  so  far  as 
to  satisfy  the  court  that  the  change  of  solicitors  was  not  made  for  the  purpose 
suggested,  and  that  the  directors  are  not  so  far  in  his  power  or  under  his  influence 
as  to  enable  him  to  compel  the  company  to  execute  the  deed.  Still  I  think  there  is 
enough  upon  the  affidavits  to  shew  that  there  exists  such  a  degree  of  connection 
between  Mason  and  the  company,  that  I  am  not  disposed  to  discharge  the  rule 
with  costs. 

Byles,  J.  I  am  of  the  same  opinion.  The  old  rule  of  law  was,  that  an  agree- 
ment to  refer  was  no  bar  to  an  action  at  common  law  That  rule  was  productive  of 
great  hardship  and  inconvenience;  and  accordingly  the  llth  section  of  the  17  &  18 
Vict.  c.  12.5,  was  directed  to  remedy  the  evil.  That  section  is  conceived  in  the  widest 
terms :  and,  in  the  absence  of  any  express  decision  the  other  way,  it  is  our  dutj'  to 
give  it  the  full  construction  which  is  due  to  a  I'emedial  statute, — to  suppress  the 
mischief  and  to  advance  the  remedy.  Subject  to  the  observations  on  Bli/the.  v.  Lafcme, 
I  conceive  the  present  case  comes  within  the  first  branch  of  the  1 1th  section  ;  but,  to 
enable  us  to  act  upon  that,  it  is  necessary  that  we  should  be  satisfied  that  no  sufficient 
reason  exists  why  the  matters  cannot  or  ought  not  to  be  referred, — that  is,  why  the 
arbitration  between  Haddan  and  Mason,  and  Haddan  and  the  company,  and  the  other 
parties,  should  not  be  carried  out.  The  onus  of  .satisfying  the  court  of  that  lay  upon 
the  defendant.  I  for  one  am  not  satisfied.  Mason  has  not  the  full  consideration  to 
which  it  is  entitled.     I  therefore  think  the  rule  must  be  discharged,  but  without  costs. 

Kule  discharged  accordingly. 

[536]    NoTMAN  .\ND  Another  v.  The  Anchor  Assurance  Company. 

May  12th,  1859. 

Quiere,  whether  a  special  case  can  be  amended  after  judgment,  and  writ  of  error 

brought,  without  consent? 

On  the  2;Jrd  of  June,  1853,  the  plaintiffs  (in  Glasgow)  effected  a  policy  foi-  20001. 
upon  the  life  of  one  Michael  Finlayson  Stirling,  one  of  the  conditions  of  the  insurance 
being  that  the  polic}'  should  be  void  if  Stirling  should  go  beyond  the  limits  of  Europe 
without  leave  of  the  directors.  Stirling  contemplating  a  return  to  Belize,  Honduras, 
where  he  had  been  some  years  residing,  the  following  indorsement  was  made  upon 
the  policy  : — "  The  life  assured  under  this  policy  being  about  to  proceed  to  and 
i-esidc  at  Belize,  in  the  state  of  Honduras,  and  an  extra  premium  of  twenty  guineas 
having  been  paid  for  the  extra  risk  for  such  residence  for  one  year,  permission  is 
hereby  gi'anted  to  the  life  assured  to  pioceed  to  and  reside  at  Belize  aforesaid,  and 
for  the  time  aforesaid,  and  for  so  long  thereafter  as  the  extra  premium  shall  from 
time  to  time  be  paid  along  with  the  premium  payable  on  this  policy  as  within 
expressed." 

The  (original)  premiums  were  regularly  paid  each  half-year  down  to  the  22nd  of 
December,  1857. 

The  extra  premium  for  one  year's  foreign  residence  was  paid  on  the  23rd  of  June, 
1853,  but  Stirling  did  not  in  fact  proceed  to  Belize  until  the  9th  of  June,  1856. 
No  further  premium  foi-  foreign  resi  lence  was  ever  paid. 

Upon  a  case  stated  by  judge's  order  under  the  Common  Law  Procedure  Act,  1852, 
in  which  the  question  presented  to  the  court  was,  whether  the  permission  to  go  and 
reside  "  for  one  year  "  at  Belize  meant  a  year's  residence  unconditionally  and  at  any 
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time,  or  was  intended  to  be  a  year  coinmeiiciug  within  a  reasonable  [537]  time,  it  was 
erroneously  stated  as  a  fact  that  the  assured  arrived  at  Belize  "about  the  middle  or 
latter  end  of  August,  1850,"  and  died  there  on  the  1.3th  of  August,  1657. 

This  court  having  given  judgment  for  the  plaintiff's, — holding  that  the  permission 
to  reside  "for  one  j'ear  "  at  Belize  was  not  limited  to  any  particular  year,  and  con- 
sequently that  the  plaintiti's  were  entitled  to  recover  the  sum  assured  (a)', — the 
defendants  brought  error. 

It  being  afterwards  discovered  that  the  defendants  had  been  misled  by  the 
information  which  they  had  received  from  the  plaintiffs,  and  that,  in  point  of  fact, 
Stirling  arrived  at  Belize  on  the  29th  of  July,  1 856,  and  consequently  did  not  die 
within  the  year  for  which  the  extra  premium  had  been  paid, 

Bovill,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  calling  upon  the  plaintiffs 
to  shew  cause  why  the  special  case  should  not  be  amended  in  this  I'espect,  or  why,  if 
the  fact  were  not  admitted,  an  issue  should  not  be  directed  to  ascertain  it. 

J.  Wilde,  t^.  C,  now  shewed  cause.  He  admitted  that  the  party  assured  arrived 
at  Belize  on  the  29th  of  July,  185(3,  and  not  "about  the  middle  or  latter  end  of 
August,"  as  stated  in  the  case,  and  that  the  decision  of  this  court  was  based  upon  the 
supposition  of  his  having  died  within  a  year  after  his  arrival.  But  he  urged  that  it 
was  an  unusual  thing  to  amend  a  special  case  after  judgment.  Kes  judicata  pro 
veritate  accipitur.  [Byles,  J.  The  case  was  argued  on  both  sides  upon  the  assumption 
of  a  certain  fact  being  true,  which  has  since  turned  out  not  to  be  so.  Does  it  not 
resolve  [538]  itself  into  a  question  of  costs  I  Willes,  J.,  referred  to  Marriott  v. 
Hampton,  7  T.  K.  269,  2  Esp.  N.  P.  C.  546,  and  Hamld  v.  liichardson,  2  M.  &  Scott, 
811,  9  Bingh.  64i.]  Down  to  this  moment  the  plaintiff's  have  been  perfectly  in  the 
right.  [Willes,  .).  I  think  as  the  price  of  the  amendment,  which  seems  to  be  con- 
sented to,  the  plaintiffs  should  have  all  the  costs  thereby  occasioned, — so  as  to  be 
a  full  indemnity.] 

Bovill,  in  support  of  the  rule,  submitted  that  the  costs  should  abide  the  event. 

WiLLKS,  J.(a)'^.  The  court  feel  relieved  by  the  consent  of  the  plaintiffs  to  the 
proposed  amendment ;  but  counsel  must  take  care  that  that  consent  does  not  involve 
consequences  beyond  the  mere  amendment  of  the  case.  All  costs  should  be  paid  by 
the  defendants  from  the  time  the  mistake  occurred,  and  they  should  be  full  indemnify- 
ing costs.  This  application,  and  the  order  of  the  cour't  made  thereon  by  consent, 
must  not  be  drawn  into  a  precedent.  The  Common  Law  Procedure  Acts  undoubtedly 
contain  very  large  powers  of  amendment  {!>) :  but  wo  must  construe  them  according 
[539]  to  the  general  rules  which  regulate  the  procedure  of  the  couils ;  for  it  is 
expedient  that  there  should  be  an  end  of  litigation,  seeing  that  ligitants  are  mortiil. 

BvLKS,  J.  It  must  be  distinctly  unclerstood  that  what  is  done  is  done  by  consent, 
and  is  not  to  form  a  precedent  for  any  future  similar  a[)plication. 

Kule  accordingly. 

(a)'  Vide  ante,  vol.  iv.,  jj.  470. 

{a)'^  Cockburn,  C.  J.,  was  absent  on  accoinit  of  indisposition,  and  Crowdei-,  J.,  was 
presiding  at  the  Central  Criminal  Court. 

{!>)  In  Hills  V.  Hunt,  15  C.  B.  30,  Jervis,  C.  J.,  upon  an  application  to  amend 
a  special  case,  said, — "The  points  are  presented  for  our  opinion  by  con.sent  of  the 
parties.     They  are  bound  by  what  they  have  consented  to." 

That  case,  liowever,  occurred  jusl  before  the  passing  of  the  17  &  18  Vict.  c.  125, 
the  96th  section  of  which  enacts  that  "  it  sliall  lie  lawful  for  the  superioi'  courts  of 
conuuon  law,  and  every  judge  thereof,  and  any  jutlgo  sitting  at  nisi  ])rius,  at  all 
times  to  amend  all  defects  and  errors  in  any  proceedings  iindei'  the  provisions  of  this 
act,  whether  there  is  anything  in  writing  to  amend  hy  or  not,  and  whether  the 
defect  or  error  be  that  of  the  [)arty  applying  to  amend  or  not ;  and  all  such  amend- 
ments may  be  made  with  or  without  costs,  and  upon  such  terms  as  to  the  court  or 
judge  may  seem  tit ;  and  all  such  amendments  as  may  be  necessary  for  the  pvu'pose  of 
determining  in  the  existing  suit  the  real  (|ueslioii  in  controversy  between  the  parties 
shall  be  so  made,  if  duly  applied  for." 
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Upon  a  reference  to  arbitrators  or  an  umpire  to  ascertain  the  amoinit  due  for  tire- 
damage  upon  a  policy  of  assurance, — the  court  will  not  interfere  to  set  aside  or  to 
send  back  the  award,  on  a  mere  suggestion  that  the  umpire  has  adopted  an  erroneous 
principle  of  valuation. — An  order  for  enlarging  the  time  for  making  an  award  as  to 
matters  in  difference,  was  intituled  in  a  cause  in  the  Queen's  Bench  which  was  at 
an  end : — Held,  that  the  title  was  mere  surplusage,  and  did  not  invalidate  the  order. 

The  following  agreement  of  reference  was  entered  into  on  the  22nd  of  September, 
1858,  between  the  plaintiff,  Alexander  Oldfield,  and  the  defendant,  Thomas  Price,  as 
secretary  of  the  General  Life  and  Fire  Assurance  Company. 

"Whereas,  by  a  policy  of  assurance  dated  the  18th  of  March,  1856,  the  said 
Alexander  Oldtield  effected  an  insurance  with  the  British  Empire  Mutual  Fire 
Assurance  Company  against  loss  or  damage  by  tire  on  the  property  therein  described 
(not  exceeding  the  sum  therein  specified  on  each  article  as  the  value  thereof),  [540] 
viz.  on  household  goods,  wearing-apparel,  linen,  plate,  printed  books,  wine  and  lic[Uors 
in  private  use,  20ol. ;  on  pictures,  prints,  and  drawings  (not  more  than  101.  on  any  one 
picture  or  print),  musical  and  mathematical  instruments,  jewels,  watches,  and  trinkets 
in  private  use,  china,  glass,  earthenware,  and  looking-glasses,  501.,  in  a  dwelling-house 
situate  No.  17  Devonshire  Street,  Queen's  Square,  Bloomsbury  ;  on  stock  and  utensils 
in  trade  and  fittings  in  workshop  in  real',  7001. ;  on  goods  in  trust  therein  and  in  house, 
4U01., — upon  and  subject  to  the  several  conditions,  restrictions,  and  stipulations  therein 
mentioned  and  thereon  indorsed  :  And  whereas,  the  business  of  the  said  British  Empire 
Mutual  Fire  Assurance  Society'  has  since  the  date  of  the  said  policy  been  amalga- 
mated with  that  of  the  said  General  Life  and  Fire  Assurance  Company,  who  have 
undertaken  the  responsibility  of  the  said  British  Empire  Mutual  Fire  A.ssurance  Societ}' 
(if  any)  upon  the  said  policy  ;  and  the  said  Thomas  Price  is  the  person  in  whose  name 
the  said  General  Life  and  l<'ire  Assurance  Company  sues  and  is  sued  :  And  whereas, 
on  or  about  the  2nd  of  February,  185--,  afire  happened  on  the  premises  No.  17  Devon- 
shire Street  aforesaid,  and  the  said  Alexander  Oldfield  has  made  a  claim  for  loss  in 
respect  of  the  articles  so  insured  as  aforesaid,  amounting  in  the  whole  to  9'.)-H.  9s.  7d.  : 
Aiid  whereas,  the  said  General  Life  and  Fire  Assurance  Company  dispute  their  liability 
to  pay  the  amount  so  claimed  under  the  said  policy  as  aforesaid,  upon  various  grounds  : 
And  whereas  an  action  has  been  brought  by  the  said  Alexander  Oldfield  in  the  court 
of  Queen's  Bench  at  Westminster  against  the  said  Thomas  Price  as  the  public  officer 
of  the  said  General  Life  and  Fire  Assurance  Company  for  the  recover}'  of  the  said 
sum  of  9941.  9s.  7d.  under  the  said  policy,  and  the  defendant  pleaded  thereto,  and, 
among  other  things,  alleged  as  a  [541]  third  plea  that  the  plaintiff'  had  not  complied 
with  a  condition  indorsed  on  the  said  policy  which  required  him  to  deliver  to  the  said 
British  Empire  Mutual  Fire  Assurance  Society  a  certain  certificate  therein  mentioned 
or  described,  befoi'e  any  loss  under  the  said  policy'  should  be  made  good  :  And  whereas, 
in  order  to  prevent  further  litigation,  and  for  the  purpose  of  settling  all  disputes 
between  the  said  parties,  it  has  been  agreed  that  the  said  Thomas  Price,  on  behalf  of 
the  said  General  l^ife  and  Fire  Assuiance  Company,  should  pay  to  the  said  Alexander 
Oldfield  the  sum  of  1001.  in  part  payment,  or  in  satisfaction  (as  the  case  might  be)  of 
any  moneys  which  the  said  Thomas  Price  or  the  said  General  Life  and  Fire  Assurance 
Company  might  be  declared  liable  to  pay  to  the  said  Alexander  Oldfield  by  the  award 
hereinafter  mentioned  (such  payment  to  be  without  prejudice  to  the  position  or  rights 
of  the  said  General  Life  and  Fire  Assurance  Company),  and  that  such  agreement  for 
reference  should  be  entered  into  as  hereinafter  contained  :  And  whereas,  the  said  sum 
of  lOOl.  hath  aceoidingly,  in  part-performance  of  the  said  agreement,  been  paid  to  the 
said  Alexander  Oldtield  before  the  execution  hereof,  as  he  doth  hereby  admit  and 
declare :  Now,  this  agreement  witnes.seth,  that,  in  further  performance  of  the  agree- 
ment, and  in  consideration  of  the  premises  and  of  the  several  agreements  on  the  part 
of  the  said  parties  hereto  hereinafter  contained,  it  is  hereby  mutually  and  reciprocally 
agreed  by  and  between  the  said  Alexander  Oldfield  and  the  said  Thomas  Price  for 
and  on  behalf  of  the  said  General  Life  and  Fire  Assurance  Company  in  manner 
following,  that  is  to  .say,  that  the  amount  of  the  loss  alleged  to  have  been  sustained 
by  the  said  Alexander  Oldtield  in  respect  of  all  and  every  or  any  of  the  goods,  articles, 
and  things  (^whether  the  properly  of  the  said  Alexander  Oldfield,  or  held  in  trust  by 
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him,)  insured,  [542]  or  alleged  or  claimed  to  be  insured,  by  or  under  the  said  recited 
policy,  and  all  questions,  disputes,  and  dirt'erences  whatsoever  between  the  said  parties 
hereto  in  relation  to  the  amount  of  the  loss  so  alleged  to  have  been  sustained  by  the 
said  Alexander  Oldtield  in  lespect  of  such  goods,  articles,  and  things,  by  reason  of  the 
said  fire,  shall  be  and  the  same  are  hereby  referred  to  the  award,  order,  arbitrament, 
final  end,  and  determination  of  Mr.  Thomas  Young,  of,  &c.,  as  the  arbitrator  for  and 
on  behalf  of  the  said  Alexander  OldHeld,  and  Mr.  Adolphus  John  Lewis,  of,  &c.,  as 
the  ailjitrator  for  and  on  behalf  of  the  .said  Thomas  Price,  or,  in  case  of  any  ditt'erence 
between  the  said  arbitrator!?,  then  to  the  award,  order,  arbitrament,  final  end,  and 
determination  of  their  umpire,  to  be  chosen  by  them  before  entering  upon  the  matters 
hereby  referred  to  them  ;  so  as  the  said  Thomas  Young  and  Adolphus  John  Lewis  or 
their  umpire  shall  make  and  publish  their  or  his  award  in  writing  of  and  concerning 
the  matters  referred  to  them  or  him,  ready  to  be  delivered  to  the  said  parties  hereto, 
or  to  either  of  them,  on  or  Ijefore  the  1st  day  of  November  next,  or  on  or  Ijefore  any 
other  day  to  which  the  said  Thomas  Y^oung  and  Adolphus  John  Lewis  or  theii-  .said 
umpire  shall  extend  the  time  of  making  their  or  his  award  :  And  it  is  hereby  agreed 
that  the  said  Thomas  Young  and  Adolphus  John  Lewis  or  their  said  umpire  shall  in 
their  or  his  award  separate  and  distinguish  between  the  several  classes,  divisions,  or 
descriptions  of  goods,  articles,  and  things,  in  the  .same  maimer  as  the  same  are  separated 
or  distinguished  in  the  said  policy,  and  shall  apportion  and  fix  the  amount  of  loss,  if 
any,  which  has  been  sustained  or  incurred  in  respect  of  each  such  class,  division,  or 
description  :  And,  further,  that  the  said  Thomas  Young  and  Adolphus  John  Lewis 
and  their  said  umpire  shall  be  at  liberty,  either  with  or  [543]  without  any  other  person 
or  persons,  to  inspect  the  premises  No  17  Devonshire  Street  aforesaid,  and  also  all 
and  every  or  any  of  the  goods,  articles,  and  things  as  are  not  destroyed,  included  in, 
or  claimed  to  be  insured  by,  the  said  policy,  whei'csoever  the  same  may  now  be,  and 
also  all  and  evciy  or  any  of  the  books  of  account  and  other  books,  papers,  and  docu- 
ments of  or  iiclonging  to  the  ,said  Alexander  Olilfield,  or  which  he  can  obtain,  and 
which  the  said  Thomas  Y'oung  and  Adolphus  John  Lewis  or  their  said  umpire  may 
deem  it  necessai-y  or  expedient  to  inspect,  and  to  take  copies  thereof  or  extracts 
therefrom  respectively ;  and  also  to  examine  the  said  Alexander  Oldfield  or  any  other 
person  or  persons,  upon  oath  or  otherwise ;  and  to  do  all  other  things  which  the  said 
Thomas  Young  and  Adolphus  John  I.iewis  or  their  said  umpire  may  deem  necessary 
to  enable  them  or  him  to  make  their  or  his  award  of  and  concerning  the  moneys 
hereby  referred  to  them  and  him  :  And  this  agreement  further  witnesseth,  that,  in 
further  pursuance  of  the  said  agreement,  and  for  the  considerations  and  purposes 
aforesaid,  it  is  hereby  further  agreed  between  and  by  the  said  Alexander  Oldlield  and 
Thomas  I'rice,  that,  so  soon  as  the  award  of  the  .said  Thomas  Young  and  Adol])luis  John 
Lewis  or  their  .said  umpire  of  and  concerning  the  matters  so  referred  to  them  and  him 
as  afores.iid  shall  have  been  made  and  published  as  and  in  manner  and  form  aforesaid, 
the  liability  of  the  said  Thomas  Pi'ice  as  the  public  ofiicer  of  the  .said  (leneral  ijife  and 
Fire  Assurance  Company,  or  of  the  said  company,  under  the  conditions  of  the  said 
policy,  to  pay  all  or  any  of  the  amounts  or  items  of  loss  which  shall  have  been  so  fixed 
and  detciinined  in  and  by  the  .said  award  of  the  .said  Thomas  Young  and  Adolphus 
John  Lewis  or  their  said  umpire,  oi'  any  part  of  such  respective  amounts  or  items,  and 
all  questions,  disputes,  and  dif-[544]-ferences  in  relation  to  such  liability,  shall  be 
referred  to  the  award,  older,  arljitranient,  final  end,  and  determination  of  A.  C,  Ksq., 
so  as  the  .said  A.  C.  shall  make  and  publish  his  award  in  writing,  re.idy  to  lie  delivered 
to  the  .said  parties  hereto,  or  either  of  them,  on  or  before  the  expiration  of  one  month 
from  and  after  the  said  award  of  the  said  Thomas  Young  and  Ad(;l()hus  John  jjcwis 
or  their  said  nmjiire  shall  have  been  mad(!  and  pulilislicd,  or  on  or  befoie  any  other 
day  to  which  the  said  A.  C.  shall  extend  the  time  for  making  his  award  :  And  it  is 
hereby  agreed  that  the  .said  A.  C.  shall  l)e  at  libcriy  to  call  for  and  insiiecl  all  or  any 
of  the  l)Ooks,  papers,  or  other  documents  of  or  belonging  tcj  the  .said  Alexander  Oldlicld, 
or  of  the  said  JJritish  l'>nii)irc  Mutu.il  Fire  Assurance  Society,  or  the  said  (Jeneral  Life 
and  Fire  Assurance  Company,  or  either  of  them,  and  also  to  examine  the  said  |)artie8 
hereto  and  any  other  person  or  persons,  ujion  oath  or  otherwise,  and  to  do  or  causo 
to  be  done  all  other  things  which  ho  the  said  A.  (".  may  deem  necessary  or  expedient 
to  enable  him  to  decide  or  determine  all  or  any  of  the  matters  hercliy  referred  to  him, 
unless  the  ])arties  hereto  shall  agree  upon  a  written  case  or  statement  of  facts  to  i)o 
laid  before  the  .said  A.  C. ;  and,  in  the  event  of  such  case  or  statement  being  so  agreed 
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upon,  the  said  A.  C.  shall  make  his  awaid  on  the  statement  contained  in  such  case : 
Provided  alwaj's  that  the  said  Thomas  Price  shall  be  at  liberty  before  the  said  A.  C. 
to  avail  himself  of  all  or  any  legal  grounds  of  defence  which  he  might  raise  or  avail 
himself  of  under  the  pleas  which  have  been  pleaded  in  the  action  hereinbefore  men- 
tioned, or  otherwise,  except  that  the  said  Thomas  Price  shall  not  dispute  that  the 
liability  (if  any)  under  the  said  policy  has  devolved  upon  the  said  General  Life  and 
Fire  Assurance  Company  in  the  same  manner  as  if  the  name  of  that  company  had  been 
in-[545]-serted  therein  instead  of  the  said  British  Empire  Mutual  Fire  Assurance 
Society,  and  except  also  that  the  said  Thomas  Price  and  the  said  General  Assurance 
Company  shall  not  be  at  liberty  to  avail  themselves,  upon  such  reference,  as  a  matter 
of  defence  of  the  third  plea  in  the  said  action,  which  alleges  that  the  condition  indorsed 
on  the  said  policy  as  to  a  cei'tificate  of  two  householders  was  not  delivered  to  the 
said  company  previously  to  the  commencement  of  the  said  action  :  Provided  also  that 
neither  of  the  said  parties  hereto  shall  attend  before  the  said  Thomas  Young  and 
Adolphus  John  Lewis,  or  their  said  umpire,  by  counsel,  but  only  by  his  attorney  ;  but 
the  said  parties  shall  be  at  liberty  to  attend  by  counsel  or  special  pleader  before  the 
said  A.  C. ;  and  also,  that,  in  case  either  of  the  said  parties  hereto  shall  neglect  to 
attend  before  the  said  Thomas  Young  and  Adolphus  John  Lewis  or  their  said  umpire, 
or  the  said  A.  C,  respectively,  to  proceed  in  the  matters  referred  to  them  or  him 
respectively,  after  seven  days  notice  of  an  appointment  for  that  purpose  served  upon 
such  party,  or  left  at  his  usual  place  of  abode  or  business,  then  it  shall  be  lawful  for 
the  said  Thomas  Young  and  Adolphus  John  Lewis  or  their  said  umpire,  or  the  said 
A.  C,  respectively,  to  proceed  ex  parte,  and  all  acts  so  done  shall  be  as  valid  and 
effectual  as  if  the  said  paities  hereto  had  duly  attended  in  pursuance  of  such 
notice  ;  and,  further,  that  the  costs  and  expenses  of  the  reference  bereb}'  made  to  the 
said  Thomas  Young  and  Adolphus  John  Lewis  and  their  umpire,  and  of  their  or  his 
award,  and  incidental  thereto,  respectively,  shall  be  in  the  discretion  of  the  said  Thomas 
Young  and  Adolphus  John  Lewis  or  their  said  umpire  ;  and  that  the  costs  and  expenses 
of  the  reference  made  to  the  said  A.  C,  and  of  his  award,  and  incidental  thereto, 
respectively,  shall  be  in  the  discretion  of  the  said  A.  C.  ;  and,  in  case  all  or  any  portion 
[546]  of  the  costs  and  expenses  of  either  of  the  said  references  shall  be  adjudged  to 
be  paid  by  the  said  Alexander  Oldfield  to  the  said  Thomas  Price,  then  the  said  Thomas 
Price  shall  l)e  at  liberty  to  deduct  and  retain  the  amount  thei'cof  from  and  out  of  the 
sum,  if  any,  which  he  the  said  Thomas  Price  or  the  said  Genei-al  Fire  and  Life  Assur- 
ance Company  may  be  adjudged  lialjle  to  pay  under  the  terms  and  conditions  of  the 
said  policy,  or  for  or  in  respect  of  the  costs  and  expenses  of  either  of  the  said  references 
hereby  made ;  and  also  that  the  death  of  the  said  Alexander  Oldfield  shall  not 
determine  or  put  an  end  to  these  presents,  but  the  same  shall  continue  in  full  force 
for  or  against  his  representatives,  in  the  event  of  his  so  dying  ;  and  also  that  the  said 
parties  hereto  shall  and  will  on  their  respective  parts  in  all  things  stand  to,  obey, 
abide  by,  perform,  fulfil,  and  keep  the  award,  arbitrament,  final  end,  and  determination 
of  the  said  Thomas  Young  and  Adolphus  John  Lewis  or  their  said  umpire,  and  A.  C, 
respectively,  so  to  be  made  as  aforesaid,  and  shall  not  continue  the  said  action  herein- 
before mentioned,  oi'  bring  or  pi'osecute,  or  cause  to  be  brought  or  prosecuted,  any 
writ  of  error,  or  any  other  action  or  suit  at  law  or  in  equity  against  the  said  Thomas 
Young  and  Adolphus  John  Lewis,  or  their  said  umpire,  or  the  said  A.  C,  or  either 
of  them,  or  against  any  of  the  said  paities  hereto,  of  or  concerning  the  matters  afore- 
said ;  and  that,  if  either  of  the  said  parties  hereto  shall  by  affected  delay  or  otherwise 
prevent,  impede,  or  delay  the  said  aibitrators  or  either  of  them  from  making  an  award, 
he  or  they  shall  and  will  pay  to  the  other  or  others  of  the  said  parties  hereto,  such 
costs  as  the  said  arbitrator  so  delayed  shall  think  reasonable  :  And,  lastly,  that  these 
presents,  or  the  submission  hereby  made,  shall  be  made  a  rule  of  Her  Majesty's  court 
of  Common  Pleas  at  Westminster,  pursuant  to  the  statute  [547]  in  such  case  made 
and  provided  ;  and  that,  in  case  any  application  shall  be  made  hy  either  pai-ty  to  the 
said  court  on  the  suljject  of  the  said  reference,  or  the  awards,  or  either  of  them,  the 
said  court  shall  have  full  power  to  refer  back  to  the  said  Thomas  Young  and  Adolphus 
John  Lewis,  or  their  said  umpire,  or  the  said  A.  C,  respectively,  the  whole  or  any 
part  of  the  matters  in  difference  referred  to  them  respectively,  upon  such  terms  as 
the  said  court  shall  think  fit :  And,  lastly,  the  said  Thomas  Price,  as  such  secretary 
as  aforesaid,  doth  hereby  agree  with  the  said  Alexander  Oldfield,  his  executors, 
administrators,  and  assigns,  that  he  the  said  Thomas  Price,  his  executors  or  admiuis- 
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trators,  shall  and  will  within  teu  days  after  notice  of  the  amount,  if  any,  which  he  or 
the  said  company  shall  by  the  awai'd  of  the  said  A.  C.  be  declared  liable  to  pay,  shall 
be  served  on  him,  or  left  for  him  at  the  office  of  the  said  General  Life  and  Fire 
Assurance  Company,  pay  unto  D.  D.,  of  &c.  (which  payment  he  the  said  Alexander 
Oldfield  doth  hereby  direct  and  request  accordingly),  out  of  the  amount,  if  any,  which 
he  the  said  Thomas  Trice  or  the  said  company'  shall  be  so  declared  liable  to  pay  as 
aforesaid  (after  deducting  thereout  the  sum  of  1001.  so  paid  to  the  said  Alexander 
Oldfield  as  hereinbefore  mentioned,  and  also  all  costs  and  expenses,  if  any,  which 
shall  have  been  awarded  to  be  paid  by  the  said  Alexamier  Oldfield  to  the  said  Thomas 
Price,)  the  sum  of  ;J091.  3s.,  and  interest  thereon,  or  so  much  thereof  as  the  amount 
so  payable  by  the  said  Thomas  Price  shall  be  sufficient  to  pay,  and  pay  the  balance 
(if  any)  to  the  said  Alexander  Oldfield,  his  executors,  administrators,  or  assigns  : 
Provided  lastly,  and  it  is  hereby  expressly  agreed  and  declared  that  the  payment  of 
the  said  sum  of  1001.  as  hereinbefore  mentioned  shall  not  in  any  wise  prejudice  or 
affect  the  position  or  i-ights  of  the  said  General  Life  and  Fire  [548]  Assurance  Company 
in  relation  to  the  matters  or  questions  in  dispute,  or  otherwise  howsoever ;  and  that 
such  payment  shall  not,  nor  shall  anything  herein  confaiined,  in  any  way  prejudice  or 
aflfect  any  of  the  rights  or  defences  of  the  said  Thomas  Price  or  the  said  General  Life 
and  Fire  Assurance  Company,  or  the  said  British  Empire  Assurance  Society,  upon  or 
in  relation  to  any  other  action  or  claim  which  may  be  brought  or  preferred  against 
them  or  either  of  them  in  the  name  or  names  of  the  said  Alexander  Oldfield,  his 
executors  or  administrators,  or  otherwise,  by  him  or  them,  or  any  other  person  or 
persons  claiming  through  or  under  him  or  them.     In  witness,"  &c. 

The  arbitrators  not  agreeing,  the  matter  came  before  the  umpire.  Part  of  the 
plaintifT's  claim  was  in  respect  of  certain  valuable  tools  which  had  been  destroyed  in 
the  fire.  As  to  these,  the  umpire  took  the  valuation  of  one  Price,  who  valued  them 
at  the  price  they  would  have  fetched  at  a  forced  sale,  and,  without  hearing  any  other 
evidence,  he  said  he  would  be  bound  by  that  valuation. 

The  award  was  not  made  within  the  time  limited  by  the  agreement ;  but  the  time 
had  been  enlarged  by  an  order  of  Hill,  J.  This  order,  however,  was  intituled  in  the 
cause  in  the  Queen's  Bench. 

Joyce  now  moved  to  set  aside  or  send  back  the  award,  on  the  grounds  that  it  had 
been  made  after  the  expiration  of  the  prescribed  time,  and  without  any  due  enlarge- 
ment, and  also  that  the  umpire  had  been  guilty  of  misconduct.  As  to  the  first,  he 
submitted  that  the  oi'der  of  llill,  J.,  being  wrongly  intituled,  was  a  mere  nullity  :  and, 
as  to  the  second,  that,  in  adopting  the  valuation  of  Price,  the  umpii'c  proceeded  so 
erroneously  as  to  establish  a  case  of  misconduct  against  him,  for  that,  inasmuch  as 
the  plaintitr  was  entitled  [549]  t"  a  full  indemnity,  the  tools  destroyed  sliDuld  tiave 
))een  valued  at  the  sum  it  would  h.ave  cost  him  to  replace  them. 

WiLLES,  .].(«).  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  One 
objection  to  this  award  is,  that  the  umpire  has  adopted  an  erroneous  principle  of 
valuation  as  to  certain  tools,  he  having  valued  them  at  the  price  they  would  have 
fetched  at  a  forced  sale,  instead  of  at  the  price  the  plaintiff'  would  have  to  pay  for 
replacing  them.  If  that  be  an  error,  it  is  either  an  error  of  fact  as  to  the  value  of  the 
articles,  or  an  error  of  law  as  to  the  principle  upon  which  the  damages  ought  to  bo 
assessed.  In  cither  case,  the  coui't  cannot  interfere.  The  parties  have  chosen  their 
own  tril>unal,  which  is  to  judge  as  well  of  the  law  as  of  the  fact ;  and  they  arc 
bound  by  the  result,  unless  they  can  shew  misconduct.  Now,  misconduct  in  the 
ordinary  sense  is  not  im])Uted  to  the  umpire:  and  mistake  or  misconduct  in  law 
is  not  enough  to  entitle  the  court  to  interfere  (/<).  Then,  as  to  the  time.  The 
award  was  suHicicntly  early,  unless  the  order  of  my  Brother  Hill  was  a  void  order. 
The  precise  form  of  the  order  is  not  brought  before  us:  it  is  moicly  recited  in  the 
award.  But  it  appears  that  it  did  substantially  enlarge  the  time  for  making  the 
award  in  respect  of  the  matters  referred  to  by  the  agreement.  It  further  appears  that 
it  was  intituled  in  a  cause  in  the  Queen's  Bench  which  is  at  an  end.  Docs  that  atl'cct 
the  validity  of  the  order  ?     In  my  opinion  it  certainly  does  not.     The  title  of  the 

(a)  Cockburn,  C.  J.,  was  absent  on  account  of  indisposition,  and  Crowdcr,  .T.,  was 
presiding  at  the  Central  Criminal  Court. 

(i)  Sec  Russell  on  Arbitration,  2iid  edit.  .302,  30t),  G4G,  (;41).  An<l  .see  Hodgkinson 
V.  Fernie,  ante,  vol.  iii.,  p.  I  Si). 
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cause  is  mere  surplusage.  The  order  is  a  [550]  perfectly  valid  order  with  refeieiice  to 
the  matters  in  difference. 

Byles,  J.  I  am  of  the  same  opinion.  The  first  objection  resolves  itself  into  an 
objection  upon  the  merits.  If  the  umpire  adopted  a  wrong  principle  of  valuation, 
that  was  a  mistiike  in  point  of  law.  We  have  no  power  to  send  back  an  awai'd  to  the 
arbitrator  or  umpire  except  for  a  cause  for  which  the  award  might  be  set  aside.  The 
persons  selected  b}'  the  parties  are  judges  of  the  law  as  well  as  of  the  fact.  As  to 
the  othei'  point,  I  will  only  ol^serve  that  nothing  has  been  brought  before  us  to  shew 
that  the  order  of  my  Brother  Hill  is  not  a  perfectly  valid  order. 

Kule  refused. 
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7  H.  &  N.  355.J 

A  material  variation  of  the  terms  of  the  contract  with  the  principal  discharges  the 
surety — A.  contracted  with  B.  to  build  for  him  a  ship  for  a  given  sum,  to  be  paid 
by  instalments  as  the  work  reached  cei'tain  stages  ;  and  C.  became  surety  for  the 
due  performance  of  the  contract  on  the  part  of  B.,  the  builder.  A.  allowed  B.  to 
anticipate  the  greater  portion  of  the  last  two  instalments  ;  and  B.,  becoming  bank- 
rupt before  the  ship  was  finished,  A.  was  compelled  to  e.vpend  a  larger  sum  of  money 
than  the  unpaid  portion  of  the  purchase-money  in  completing  her. — In  an  action  by 
A.  against  C.  (the  surety)  to  recover  the  excess  and  also  a  stipulated  sum  by  way 
of  damages  for  the  delay  in  the  completion  of  the  ship,  C.  pleaded  that  the  pre- 
payments were  made  to  B.  without  the  knowledge  or  consent  of  t'.,  and  that,  by 
making  such  payments  without  his  consent,  A.  materially  and  prejudicially  altered 
his  position  as  surety.  To  this  A.  replied  that  the  advances  so  made  by  him  to  B. 
were  made  with  the  knowledge,  authority,  and  consent  of  C,  and  at  his  request, 
or  for  his  use  and  benefit,  and  on  his  account: — Held,  that  the  plea  aflbrded  a 
prima  facie  answer  to  the  action,  and  that  the  onus  lay  upon  A.  to  prove  that  the 
advances  were  made  with  the  knowledge  and  assent  and  at  the  request  of  the  surety. 

This  was  an  action  brought  by  the  General  Steam-Navigation  Company  against 
the  defendant  as  surety  for  the  due  performance  of  an  agreement  by  one  Mai-e. 

The  first  count  of  the  declaration  stated,  that,  by  a  certain  deed  or  articles  of 
agreement,  dateil  the  26th  [551]  of  April,  185.5,  made  between  Charles  John  Mare  of  the 
first  part,  the  defendant  of  the  second  part,  and  the  plaintifls  of  the  third  part, — after 
reciting  that  the  said  Charles  John  Mare  had  agreed  to  build  for  the  plaintiflFs  an 
iron  paddle-wheel  steam-ship  or  vessel  of  the  dimensions  thereinafter  mentioned,  and 
to  launch  and  deliver  the  same  to  the  plaintiffs  at  the  time  and  for  the  price  or  sum 
theieinafter  expressed,  and  that  the  defendant  had  agreed  to  become  the  surety  for 
the  due  performance  of  the  said  agreement  by  and  on  the  part  of  the  said  Charles 
John  Mare,  and  to  execute  the  said  agreement  as  such  surety  in  manner  thereinafter 
mentioned, — it  was  witnessed,  that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  covenants  thereinafter  contained  liy  and  on  the  part  of  the  plaintiff's, 
he  the  said  Charles  John  Mare  did  thereb}'  covenant  with  the  plaintifis  that  he  the 
said  Chai'les  John  Mare  should  and  would,  at  his  own  proper  costs  and  charges,  in 
the  best  and  most  substantial  and  workman-like  manner,  construct  and  l>uild  for  the 
plaintiff's  an  iron  paddle-wheel  steam-ship  or  vessel,  of  best  Stafi'ordshire  iron,  or  iron 
of  equal  quality,  and  the  decks  and  such  other  parts  thereof  as  were  to  be  constructed 
of  wood  of  good  sound  and  well-seasoned  timber  and  plank,  and  the  whole  of  the 
materials  of  every  kind  to  be  used  by  the  said  Charles  .John  Mare  in  the  construction 
of  such  ship  or  vessel  to  be  the  best  of  their  respective  kinds ;  and  the  said  ship  or 
vessel  and  fittings  up  to  be  built  and  constructed  conformably  to  and  of  the  descrip- 
tion and  dimensions  and  in  the  manner  particularly  mentioned  and  set  forth  in  the 
specification  thereunder  v.-ritten  or  thereunto  annexed,  and  the  drawing  or  plan 
prepared  and  signed  by  or  on  behalf  of  the  said  parties  thereto  of  the  first  part  and 
third  part ;  and  that  the  said  Charles  .John  Mare  should  and  would  complete  the  said 
vessel,  including  the  fit'[552]- tings,  and  all  carpenters'  and  joiners'  and  painters'  work, 
and  in  every  respect  tit  for  sea,  and  launch  and  deliver  her  safe  atto.at  into  the  charge 


i 

i 


6  C.  B.  (N.  S.)  553.        THE  GENERAL  STEAM  NAVIGATION  CO.  V.  ROLT  573 

of  some  person  or  persons  appointed  to  receive  her  in  the  river  Thames  l)y  or  on  behalf 
of  the  plaintitts  on  or  before  the  13th  of  September  then  next  ensuing;  and,  in  case 
the  said  vessel  should  not  be  so  finished,  launched,  and  delivered  fit  for  sea  on  the 
said  13th  of  September  then  next  ensuing,  the  said  Charles  John  Mare  did  theieby 
agree  to  pay  to  the  plaintifi's  as  and  for  liquitlated  damages  to  be  incurred  by  such 
default  the  sum  of  101.  per  day  for  every  subsequent  d;iy  until  the  said  vessel  should 
be  so  finished,  launched,  and  delivered  as  aforesaid  :  And  it  was  declared  and  agreed 
by  and  bet\veen  the  said  parties  thereto  of  the  first  and  third  parts,  that  the  said 
company  should  and  might  deduct  and  retain  to  themselves,  their  successors  and 
assigns,  all  and  every  such  sum  and  sums  of  money  as  should  or  might  become  pay- 
able for  or  in  respect  of  such  liquidated  damages  aforesaid,  from  and  out  of  any  con- 
sideration or  other  moneys  or  instalments  of  moneys  as  should  oi-  might  from  time  to 
time  become  due  or  payable  by  them  to  the  said  Charles  John  Mare,  his  executors, 
administrators,  or  assigns,  under  or  by  virtue  of  the  covenants  in  that  behalf  on  the 
part  of  the  said  company  thereinafter  contained  :  And  for  the  due  and  punctual  per- 
formance of  the  covenants  thereinbefore  contained  ou  the  part  of  the  said  Charles 
John  Mare,  he  the  defendant  did  by  the  said  deed  or  articles,  in  pursuance  of  the 
thereinbefore  recited  agreement  on  his  part,  bind  and  oblige  himself  to  and  with  the 
plaintifi's,  in  the  penal  sum  of  20,0001.  :  Averment,  that  the  plaintifi's  have  always 
been  ready  and  willing  to  do,  perform,  and  observe,  and  have  done,  performed,  and 
observed  all  things  on  their  part,  and  all  things  have  happened  and  exist  to  entitle 
them  to  a  perfoinianoe  [553]  of  the  said  covenants  of  the  said  Charles  John  Mare  and 
the  defendant  respectively,  and  to  maintain  this  action  :  nevertheless  the  said  Charles 
John  Mare  did  not  nor  would  complete  the  said  vessel,  including  the  fitting  and  all 
carpentei's'  and  joiners'  and  painters'  work,  and  in  every  respect  fit  for  sea,  and  launch 
and  deliver  the  same  safe  afioat  or  otherwise  into  the  charge  of  the  plaintifi's,  or  any 
person  or  persons  appointed  to  receive  the  same  in  the  river  Thames  by  or  on  behalf 
of  the  plaintifi's,  or  in  any  othci-  maimer,  on  or  l)efore  the  said  l.'ith  of  September, 
18.5.5,  but  had  wholly  neglected  .so  to  do,  and  the  said  vessel  was  not  so  finished, 
launched,  and  delivered  according  to  the  said  covenant,  and  the  said  Charles  John 
Mare  made  default  and  default  was  made  in  that  behalf  for  and  during  divers,  to  wit, 
seventy  days  after  that  day  ;  whereby  the  plaintifi's  became  and  were  entitled  to  be 
paid,  and  the  said  Charles  John  Mare  became  and  was  liable  to  pay  them,  a  largo  sum 
of  money,  to  wit,  7001.,  being  at  and  after  the  rate  of  101.  for  each  and  every  of  those 
days,  and  neithei'  the  said  Charles  John  Mare  nor  the  defendant  hath  paid  the  same, 
nor  hath  the  defendant  paid  the  plaintifi's  the  said  20,0001.  :  That  the  said  Charles 
John  Mare  became  and  was  declaied  a  bankrupt  without  having  completed  oi'  finished 
the  said  vessel  as  aforesaid,  and  the  plaintifi's,  in  order  to  obt.ain  the  construction,  com- 
pletion, and  delivery  thereof,  were  forced  and  obliged  to  pa}'  large  sums  of  money 
to  the  assignees  of  the  estate  and  eli'ects  of  the  said  Chai'les  John  Mare  under  his 
.said  bankruptcy,  for  work  done  and  materials  ])rovided  by  them  in  the  construction 
and  completion  of  the  said  vessel,  and  which  sums,  together  with  divers  sums 
amounting,  to  wit,  to  20001..  which  the  ])laintifi's  paid  to  said  Charles  John  Mare 
before  his  bankruptcy  for  and  on  account  of  the  moneys  to  be  paid  to  him  for  work 
to  be  done  [554]  and  materials  provided  by  him  under  the  said  deed,  greatly  exceeded 
the  sum  of  money  for  which  the  saiil  vessel  was  hy  the  said  deed  to  be  iniilt,  con- 
structed, completed,  and  delivered  to  the  plaintifi's  according  to  the  said  deed  ;  and 
a  largo  sum  of  money  over  and  above  the  moneys  to  be  paid  by  the  ])laintiH's 
under  and  by  virtue  of  the  said  deed  for  the  jirice  of  the  building,  constructing, 
and  completing  of  the  .said  vessel,  hail  thereby  liccome  and  was  lost  to  the  plaintifi's. 
To  this  count  the  defendant  [ileadcfl,  inter  alia,  as  follows  :  — 

First,  —  to  the  first  count,  that  the  said  deed  in  that  count  mentioned  is  not  his 
deed. 

Secondly, — to  so  much  of  the  said  first  count  as  alleges  that  the  said  Charles 
John  Mare  did  not  nor  would  coni])lete  the  said  vessel,  including  the  fitting  and  all 
carpenters'  and  joiners'  .■ind  ])aintcrs'  work,  and  in  (ivery  rcspei't  lit  for  sea,  and  launch 
and  deliver  the  same  safe  afloat  or  otherwise  into  the  charge  of  the  plaintifi's,  or  any 
person  or  jiersons  appointed  to  receive  the  same  in  the  river  Thames  by  or  on  behalf 
of  the  plaintifi's,  or  in  any  other  manner,  on  or  before  the  day  and  year  in  that  behalf 
in  the  declaration  nuMitioned, — the  defendant  denies  the  .same  allegation  and  every 
part  thereof. 
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Thirdly, — to  so  much  of  the  first  count  as  alleges  that  the  said  vessel  was  not 
finished,  launched,  and  delivered  according  to  the  said  covenant,  that  the  said  Charles 
John  Mare  made  default,  and  that  default  was  made  in  that  behalf,  for  and  during 
the  said  time  in  that  hehalf  in  the  declaration  mentioned, — the  defendant  denies  the 
same  allegation  and  every  part  thereof. 

Fourthly, — to  the  first  count,  that,  in  and  by  the  said  deed  in  the  declaration 
mentioned,  the  plaintiff's  covenanted  and  agreed  that  they  would  well  and  truly  paj' 
or  cause  to  be  paid  to  the  said  Charles  John  [555]  Mare  the  sum  of  14,1201.  as  the 
purchase  or  consideration-money  for  the  said  vessel  and  fittings,  by  four  even  and 
equal  instalments  or  payments,  at  the  times  and  in  the  mannei-  following,  that  is  to 
say,  one  equal  fourth  part  thereof  when  the  surveyor  employed  to  superintend  the 
works  should  certify  that  the  whole  of  the  premises,  including  the  stem  and  stern  post  of 
the  said  vessel,  should  be  up  and  complete, — one  other  equal  fourth  part  thereof  when 
the  said  vessel  should  be  plated  up  and  all  the  beams  and  stringei's  in, — one  other 
equal  fourth  part  thereof  when  the  vessel  should  be  launched, — and  the  remaining 
equal  fourth  part  thereof  when  the  said  vessel  should  be  completely  finished  and 
delivered,  and  should  have  proved  upon  trial  to  fulfil  all  the  terms  and  conditions  of 
the  said  deed  and  the  specification  thereunder  written  :  that  the  said  covenants  so 
made  by  the  plaintiffs  as  in  this  plea  afoiesaid  are  the  same  covenants  which  are  men- 
tioned in  the  said  deed  and  in  the  declaration  respectively  under  or  by  virtue  of 
which  the  consideration  or  other  moneys  or  insUilments  of  moneys  therein  mentioned 
were  to  become  or  might  become  due  and  payable  from  the  plaintiffs  to  the  said 
Charles  John  Mare,  his  executors,  administrators,  or  assigns,  as  therein  mentioned  ; 
that,  after  the  said  first  two  instalments  of  the  said  sum  of  14,1201.  had  been  paid 
to  the  said  Charles  John  Mare  by  the  plaintifls  under  the  said  covenant  in  that  behalf, 
but  long  before  the  said  vessel  had  been  launched,  and  before  the  third  of  the  said 
instalments  had  become  due  to  the  said  Charles  John  Mare  from  the  plaintifls  according 
to  the  true  intent  and  meaning  of  the  said  deed  in  that  behalf,  and  before  the  accruing 
of  any  of  the  said  alleged  causes  of  action  in  the  declaration  mentioned,  the  plaintiff's, 
without  the  knowledge  or  consent  of  the  defendant,  and  contrary  to  the  true  intent 
and  meaning  of  their  [556]  said  covenant  in  that  behalf,  paid  and  advanced  to  the 
said  Charles  John  Mare  nearly  the  whole  of  the  said  third  instalment ;  that,  after- 
wards, and  long  before  the  said  ship  had  been  completely  finished  and  delivered,  and 
before  the  last  of  the  said  instalments  of  the  said  sum  of  14,1201.  had  become  due  or 
payable  to  the  said  Charles  John  Mare  from  the  plaintiff's  according  to  the  true  intent 
and  meaning  of  the  said  deed  in  that  behalf,  and  Itefore  the  accruing  of  any  of  the 
said  alleged  causes  of  action  in  the  declaration  mentioned,  the  plaintiffs,  without  the 
knowledge  or  consent  of  the  defendant,  p.iid  and  advanced  to  the  said  Chailes  John 
Mare  a  large  portion  of  the  said  last-mcntinned  instalment:  that  each  of  the  said 
advances  so  made  to  the  said  Charles  John  Mare  of  the  said  third  and  last  instalments 
respectively  as  aforesaid  amounted  to  a  large  sum,  to  wit,  to  the  amount  of  the  said 
debts  and  penalties  due  from  the  said  Charles  John  Mare  to  the  plaintiff's  as  in  the 
declaration  mentioned,  and  of  all  damages  sustained  by  the  plaintiffs  by  reason  of  the 
breaches  of  covenant  by  the  said  Charles  John  Mare  in  the  declaration  alleged  ;  and 
that,  by  making  the  said  payments  and  advances  without  the  consent  of  the  defen- 
dant, the  plaintiH^s  materially  and  prejudicially  altered  his  the  defendant's  position  as 
surety  for  the  said  Charles  John  Mare  as  afoi'esaid,  and  the  defendant  was  and  is  by 
reason  of  the  pi'cmises  discharged  and  exonerated  from  liability  as  such  surety. 

Fifthly, — to  the  first  count,  upon  equitable  grounds,  that,  in  and  by  the  said  deed 
in  the  declaration  mentioned,  the  plaintiff's  covenanted  and  agreed  that  they  would 
well  and  truly  pav  or  cause  to  be  paid  to  the  said  Charles  John  Mare  the  sum  of 
14,1201.  as  the  purchase  or  consideration-money  for  the  said  vessel  and  fittings,  by 
four  even  and  equal  instalments  or  payments,  at  the  times  and  in  the  manner  following, 
[557]  that  is  to  say,  one  equal  fourth  part  thereof  when  the  sur\eyor  employed  to 
superintend  the  works  should  certify  that  the  whole  of  the  premises,  including  the 
stem  and  stern-post  of  the  said  vessel,  should  be  up  and  complete, — one  other  equal 
fourth  part  thereof  when  the  said  vessel  should  be  plated  up,  and  all  the  beams  and 
stringers  in, — one  other  equal  fourth  part  thereof  when  the  said  vessel  should  be 
launched, — and  the  remaining  fourth  part  thereof  when  the  said  vessel  should  be 
completely  finished  and  delivered,  and  should  have  proved  upon  trial  to  fulfil  all  the 
terms  and  conditions  of  the  said  deed  and  the  specification  thereunder  written  :  that 
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the  said  covenants  so  made  by  the  plaintifts  as  in  this  plea  aforesaid  are  the  same 
covenants  which  are  mentioned  in  the  said  deed  and  in  the  declaration  respectively 
under  or  by  virtue  of  which  the  consideration  or  other  moneys  oi'  instalments  of  money 
therein  mentioned  were  to  liecome  or  might  become  due  and  payable  from  the  plaintitl's 
to  the  said  Charles  John  Mare,  his  executors,  administrators,  or  assigns,  as  therein 
mentioned  :  that,  after  the  said  first  two  instalments  of  the  said  sum  of  14,1201.  had 
been  paid  to  the  said  Charles  John  Mare  b}'  the  plaintitts  under  the  said  covenant  in 
that  behalf,  but  long  before  the  said  ship  had  been  launched,  and  before  the  third  of 
the  said  instalments  had  become  due  or  payable  to  the  said  Charles  John  Mare  from  the 
plaintifts  according  to  the  true  intent  and  meaning  of  the  said  deed,  and  before  the 
accruing  of  any  of  the  said  causes  of  action  in  the  declaration  mentioned,  the  plaintifts, 
by  arrangement  between  them  and  the  said  Chai'les  John  Mare,  without  the  knowledge 
and  consent  of  the  defendant,  and  contraiy  to  the  true  intent  and  meaning  of  their 
said  covenant  in  that  behalf,  paid  to  the  said  Charles  John  Mare  divers  money  by  way 
of  anticipation  and  in  advance  [558]  and  discharge  of  nearly  the  whole  of  the  said 
third  instalment :  that,  afterwards,  and  after  the  said  first  three  instalments  of  the 
said  sum  of  14,1201.  had  been  paid  to  the  said  Charles  John  Mare  by  the  plaintifts 
under  the  said  last-mentioned  covenant,  but  before  the  said  vessel  had  been  completely 
finished  and  delivered,  and  Ix'fore  the  last  of  the  said  instalments  had  become  due  or 
payable  to  the  said  Charles  John  Mare  according  to  the  true  intent  and  meaning  of  the 
said  deed  in  that  behalf,  and  before  the  acciuing  of  any  of  the  said  alleged  causes  of 
action  in  the  declaration  mentioned,  the  plaintitl's,  by  arrangement  between  them  and 
the  said  Charles  John  Mare,  and  without  the  knowledge  or  consent  of  the  defendant, 
paid  to  the  said  Charles  John  Mare  divers  moneys  by  way  of  anticipation  and  in 
advance  and  discharge  of  a  large  portion,  to  wit,  30001.,  of  the  said  last-mentioned 
instalment :  that  the  said  moneys  so  paid  to  the  said  Charles  John  Marc  by  way  of 
anticipation  of  each  of  the  .said  third  and  last  instalments  as  aforesaid  amount  to  a 
large  sum,  to  wit,  the  amount  of  the  debts  and  penalties  due  from  the  said  Charles 
John  Mare  to  the  plaintiffs  as  in  the  declaration  mentioned,  and  of  all  damages  sus- 
tained by  the  plaintifts  by  reason  of  the  l)reaches  of  contract  by  the  .said  Charles  John 
Mare  as  in  the  declaration  alleged  :  that,  Ijy  making  such  payments  as  in  that  plea  afore- 
said, the  plaintifts  deprived  themselves,  without  the  consent  of  the  defendant,  of  the 
security  which  they  had  for  the  payment  of  the  said  last-mentioned  sum  under  and 
by  virtue  of  the  said  deed  ;  and  that  the  defendant's  position  as  surety  was  much 
altered  and  prejudiced  thereby,  to  wit,  to  the  whole  amount  of  the  plaintifts'  claim  iu 
respect  of  this  action  :  that,  afterwards,  and  long  before  the  said  vessel  was  completely 
finished  and  delivered,  the  said  Charles  John  Mare  became  and  was  duly  and  according 
to  law  adjudged  a  [559]  bankrupt  on  the  25th  of  .September,  18.5.'3,  and  that  his  estate 
has  not  paid  and  i.s  not  capable  of  paying  his  debts  in  full,  and  that  he  tlic  defendant 
had  no  notice  of  the  (tauses  of  action  alleged  against  him  in  tlu;  declaration  until  the 
6th  of  March,  1H5G  ;  and  that  he  (tlu!  defendant)  h.atli  been  nnich  aggrieved  by  rea.son 
of  the  premises,  and  he  ought  to  be  and  is  thereby  exonerated  and  di.s(!harged  from 
liability  to  the  plaintiff's. 

The  plaintiff's  tocik  issue  upon  all  the  pleas. 

Second  replication,  npon  eiiuilable  grounds,  to  the  fourth  pica,— that  the  last  of 
the  said  advances  .so  made  by  the  plaintiff's  to  the  said  Charles  John  Marc  as  in  that 
plea  mentioned,  was  made  with  the  knowledge,  authority,  and  consent  of  the  defen- 
dant, and  at  the  lequest,  or  for  the  use  and  benefit,  and  on  account  of  the  defendant, 
and  was  of  a  large  amount,  to  wit,  20001.,  and,  before  and  at  the  time  of  the  making 
of  the  .said  advance,  the  defendant  had  notice  and  knowledge  of  the  ])laiiitiff's'  having 
made  the  said  previous  advances  to  the  said  Charles  John  Mare  as  in  th.at  pica  men- 
tioned ;  and  the  defendant  did  not  at  any  time  before  oi' after  the  said'ailcgcil  breaches 
of  the  said  deed  iiy  the  said  Charles  John  Mare,  or  any  or  either  of  them,  disaffirm 
or  disavow  the  said  deed,  or  his  liability  undei'  the  same  or  to  ])erfoini  the  defendant's 
covenants  therein,  or  otherwise  avoid  the  said  deed,  but^  ac(|ui('sced  in  and  recognized 
the  same  as  a  valid  deed,  and  that  he  contiinied  liable  for  the  ])eifoi'mance  of  his 
covenant  therein  ;  and,  at  the  time  of  his  so  authorizing  and  consenting  to  and 
reipiesting  the  .said  last  of  the  .said  advances  to  be  made  by  the  plaintiff's  as  aforesaid, 
the  defendant,  by  virtue  thereof,  affirmed  the  said  deed  and  his  said  covenant,  and 
waived  and  abandoned  any  release  or  discharge  to  him  of  the  .same  by  reason  of  the 
said  advances  so  before  then  made  by  the  plaintiffs  as  in  the  said  fourth  plea  alleged. 
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[560]  Third  replication,  upon  eqiiifeible  grouncls,  to  the  fifth  plea, — that  the  last 
of  the  said  payments  so  made  by  the  plaintiH's  to  the  said  Charles  John  Mare  by  way 
of  anticipation  and  in  advance  and  discharge  of  a  portion  of  the  said  last  of  the  said 
instalments  as  in  that  plea  mentioned,  was  made  with  the  knowledge,  authority,  and 
consent  of  the  defendant,  and  at  the  request  or  for  the  use  and  benefit  and  on  account 
of  the  defendant,  and  was  of  a  large  amount,  to  wit,  20001.  ;  and,  before  and  at  the 
time  of  the  making  of  the  said  payment,  the  defendant  had  notice  and  knowledge  of 
the  plaintift's'  having  made  the  said  previous  payments  and  advances  to  the  .said  Charles 
John  Mare  as  in  that  plea  mentioned,  and  the  defendant  did  not  at  any  time  before 
or  after  the  said  alleged  lireaches  of  the  said  deed  by  the  said  Charles  John  Mare,  or 
any  or  either  of  them,  disaffirm  or  di.sallow  the  said  deed,  or  his  liability  under  the 
same,  or  to  perform  the  defendant's  covenants  therein,  or  otherwise  avoid  the  said 
deed,  but  acquiesced  in  and  recognized  the  same  as  a  valid  deed,  and  that  he  continued 
liable  for  the  performance  of  his  covenant  therein  ;  and,  at  the  time  of  his  so  authorizing 
and  consenting  to  and  requesting  the  said  last  of  the  said  advances  to  be  made  by  the 
plaintiff's  as  aforesaid,  the  defendant,  by  virtue  thereof,  affirmed  the  said  deed  and  his 
said  covenant,  and  waived  and  abandoned  any  release  or  discharge  to  him  of  the  same 
by  I'eason  of  the  said  advances  so  before  then  made  by  the  plaintiffs  as  in  the  said  fifth 
plea  alleged. 

The  defendant  rejoined  to  the  last  two  replications,  and  also  took  issue  thereon. 

The  cause  was  tried  at  the  sittings  in  London  after  Trinity  Term,  1857,  before 
Willes,  J.,  and  a  special  jury,  when  the  following  evidence  was  given  on  the  part  of 
the  plaintiHs : — 

[561]  An  agreement  under  seal  was  put  in,  dated  the  26th  of  April,  18.55,  between 
Charles  John  Mare,  of  the  first  part,  the  defendant  of  the  second  part,  and  the  plaintiff's 
of  the  third  part.  This  was  the  agreement  upon  which  the  action  was  brought ;  and 
the  terms  of  it  corresponded  in  substance  with  such  portions  of  it  as  are  mentioned  in 
the  declaration  and  in  the  fourth  and  fifth  pleas. 

It  was  also  proved  (by  admissions  entered  into  between  the  parties  for  the  purposes 
of  the  ti'ial),  that  Mare  was  adjudged  a  bankrupt  on  the  25th  of  September,  1855  ; 
that  Charles  Lee  was  appointed  the  official  assignee,  and  that  the  defendant,  Mark 
Hunter,  and  Samuel  Turner,  were  duly  appointed  creditors' as.signees,  under  the  bank- 
ruptcy ;  that  the  steam-ship  the  subject  of  the  agreement  was  launched  on  the  12th 
of  Septemlier,  1855,  and  that  she  was  not  finished  and  fitted  for  sea  by  Mare  on  or 
before  the  13th  of  Septeml)er,  1855;  that  the  plaintiff's  paid  to  Mare  the  following 
sums  on  account  of  the  moneys  payable  or  to  liecome  payable  under  the  agreement,  at 
the  dates  following,  viz. 

On  the  28th  of  April,  1855,  35001.,— on  the  24th  of  May,  35001.,— on  the  5th  of 
July,  35001.,— on  the  11th  of  August,  10001.,— on  the  13th  of  September,  20001. ;  and 
that  these  sums  were  paid  by  cheques  on  the  plaintiffs'  bankers,  Messrs.  Spooner, 
Attwood,  &  Co. 

It  was  also  arranged,  by  consent,  that,  in  the  event  of  the  plaintiffs  being  entitled 
to  a  verdict,  the  amount  of  damages  should  be  settled  by  an  arbiti-ator. 

Mr.  Benjamin  Attwood  was  then  called,  and  stated  in  eff'ect  as  follows  : — "  I  am  one 
of  the  directors  of  the  Grenerai  Steam  Navigation  Company.  Mr.  Mare  applied  to  me 
in  July,  1855,  for  payment  of  the  third  instalment  under  the  deed  of  the  26th  of 
April,  1855.  I  do  not  remember  the  precise  day  on  which  he  applied,  [562]  but  I 
had  several  communications  with  him  upon  the  subject ;  and  the  instalment  was 
subsequently  paid  on  the  5th  of  July,  1855.  I  saw  the  vessel  from  time  to  time 
myself  while  she  was  in  course  of  building ;  and,  on  the  5th  of  July,  she  was  in  a 
launchable  condition,  and  might  have  been  launched  any  day.  Mr.  Mare  carried  on 
his  business  in  Orchard  Yard.  Blackwall,  but  communications  were  frequently  made  to 
him  at  Mr.  Rolfs  (the  defendant's)  office,  in  Clement's  Lane.  Mr.  Mare  is  Mr.  Kolt's 
son-inJaw  :  and  Mr.  Rolt  has  been  connected  in  business  with  Mr.  Mare,  in  the  way  of 
advancing  him  sums  of  money  to  carry  on  his  business." 

On  cross-examination,  Mr.  Attwood  said, — "Lloyds'  surveyors  were  employed  by 
our  company  to  superintend  the  work  done  upon  the  ship.  I  know  that  liefore  the 
first  instalment  was  paid  the  surveyor  certified,  either  verbally  or  in  writing,  that  the 
frames  were  completed  ;  and  on  the  21:th  of  May,  when  the  second  sum  of  35001.  was 
paid,  the  vessel  was  plated  up.  The  35001.  which  under  the  contract  was  payable 
when  the  vessel  should  be  launched,  was  paid  on  the  5th  of  July.     The  vessel  was 
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not  in  fact  launched  till  the  12th  of  September  following.  The  vessel  was  not  com- 
pleted and  delivered  till  the  2'2n<\  of  November.  Of  the  last  instalment  of  .35001., 
10001.  was  paid  on  the  llth  of  August,  and  20001.  on  the  13th  of  .September,  1855. 
At  the  time  when  the  vessel  was  completed  and  delivered,  there  was  only  (!"201.  of  the 
contract  money  unpaid.  Our  claim  in  this  action  is  16291.,  including  penalties.  I 
saw  the  progress  of  the  work  going  on  befoi-e  the  5th  of  July  ;  and,  if  I  had  said  I 
would  not  pay  the  instalment  in  .Tuly,  Ml'.  Mare  had  power  to  enforce  it  when  he  put  the 
.ship  iiiU)  the  water.  I  say  on  the  5th  of  July  the  ship  was  ready  for  launching.  When 
I  say  that  the  ship  was  ready  foi-  launching,  I  [563]  should  explain  that  the  time 
when  a  ship  shall  be  launched  depends  entiiely  upon  the  will  and  pleasure  of  the 
builder  :  some  who  can  att'ord  it  keep  the  vessel  on  the  stocks  much  longer  than  others  ; 
and  some  vessels  are  launched  as  speedily  as  possible,  because  that  is  generally  the 
time  when  by  the  terms  of  the  contract  an  instalment  of  the  purchase-money  becomes 
due.  When  the  20001.  was  paid  on  the  13th  of  September,  a  great  deal  more  work 
had  been  done  to  the  ship  than  was  necessary  for  launching  the  vessel.  A  ship  may 
be  launched  in  various  conditions.  The  '  Dolphin  '  was  capable  of  being  launched  in 
July  ;  but  it  was  thought  better  not  to  launch  her.  I  had  no  communication  during 
these  transactions  with  Mr.  Rolt  personally,  nor  till  after  Mr.  Mare's  bankruptcy." 

On  re-examination,  Mr.  Attwood  said, — "Mr  Rolt  was  one  of  the  assignees  under 
the  bankruptcy  ;  and  they  finished  the  vessel  according  to  the  contract,  except  that 
the  same  was  finished  very  much  behind  the  time.  This  was  an  arrangement  between 
the  company  and  the  assignees.  I  received  this  letter  from  the  defendant,  as  assignee 
of  Mr.  Mare's  estate,  on  or  about  the  14th  of  February,  1856, — 'Dear  Sir, — Will  you 
ask  the  board  to  give  Mr.  Lee  (meaning  the  official  assignee)  a  cheque  this  week  for 
10001.  on  account  of  the  "  Dolphin."  I  am  suie  they  will  not  consider  it  intrusive  under 
the  existing  circumstances  of  the  estate.'  I  saw  Mr.  Rolt  two  or  three  times  while  the 
assignees  were  finishing  the  vessel.  On  one  of  those  occasions,  I  said  to  him,  'I  am 
surprised  you  do  not  get  on  faster  with  the  ship,  because  you  know  you  are  now 
liable  to  penalties.'  Mr.  Rolt  in  reply  said,  '  I  will  set  about  it  directly  I  get  the 
money  ;  I  will  put  more  men  on,  and  get  on  as  fast  as  possible.'  Mr.  Rolt  did 
not  during  that  time  make  any  complaint  to  mc  of  the  pre-payments.  The  last 
payment  of  20001.,  on  the  13th  of  [564]  September,  was  paid  to  Messrs.  Spooner  & 
Co.  by  Mr.  Mare's  order,  and  placed  there  to  Mr.  Rolt's  credit.  I  do  not  recollect 
anything  else  that  passed  between  myself  and  Mr.  Rolt.  The  payment  of  the  lOOOl. 
and  20001.  did  not  delay  the  finishing  of  the  vessel  :  on  the  contrary,  they  greatly 
expedited  it:  they  certiiinly  did  not  contribute  to  that  head  of  damage,  at  all  events." 
By  leave  of  the  judge,  the  witness  was  further  examined  by  the  defendant's 
counsel,  and  .said, — "This  was  not  the  only  ship  Mr.  Mare  was  engaged  in  building. 
Unfortunately,  he  was  over  head  and  ears  in  work  ;  and  I  do  not  suppose  that  all 
the  money  we  advanced  from  time  to  time  wa.s  Ijcstowcd  specially  upon  our  ship. 
I  do  not  myself  know  that  the  20001.  went  to  Mr.  Rolt.  I  heard  it  from  Messrs. 
Spooner." 

Mr.  Philip  Twells,  one  of  the  [)artners  in  the  liankiug  house  of  Spooner,  Attwood, 
&  Co.  was  called.  He  deposed  in  substance  as  follows: — "In  the  year  1855,  and  up 
to  the  date  of  Mr.  Mare's  bankruptcy,  we  acted  as  his  bankers.  In  the  raontii  of 
August  in  that  year,  three  cheques  of  the  defendant's  were  paid  in  to  Mr.  Mare's 
credit,  one  for  50001.,  and  one  for  20001.,  on  the  7th  of  August,  and  another  for  10001., 
on  the  8th.  We  held  all  these  three  cheques  at  the  same  time  ;  and,  upon  their 
being  picsentod  at  Pre.scotts',  who  wcie  the  defendant's  l)ankcis,  they  were  dishonoured. 
At  this  date,  Mr.  Mare's  account  was  overdrawn.  W'c  then  made  ap])licati()n  to  the 
defendant  for  [laymcnt  of  these  cheques;  and  we  also  applied  to  Mr.  I'ayne,  his  dork. 
Soon  aft(!r  this,  t\u'  defendant  paid  us  20001.  in  liank-nolcs  ;  and  we  thereupon  gave 
up  to  him  the  cheque  for  20001.  ;  and  then  we  were  hold(,'rs  of  dishonoured  cheiiuos 
for  60001., — one  of  50001.,  and  another  of  lOOOl.  Shortly  after  this  payment,  viz.  on 
the  16th  of  August,  an  attachment  ujion  Mr.  Mare's  account  was  lodged  at  our 
bank  ;  in  consequence  of  which,  another  account  [565]  w;us  opened  the  .same  day, 
in  the  defendant's  name  ;  and  he  stated  to  ns  as  the  reason  for  opening  this 
account,  that  there  wei'C  at  that  time  several  acce])tanees  of  Mr.  Marc's  outstanding, 
which  were  made  payable  at  our  bank,  and,  in  order  that  fluids  might  be  provided 
to  meet  these  aecepUmces,  and  as  we  could  not  jiay  them  out  of  any  funds  belonging 
to  Mr.  Mare,  an  account  should  be  opened  in  the  defendant's  name  ;  and  bo  authorized 
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us  to  pa}'  any  of  the  said  acceptances,  or  any  cheques  diawn  upon  us  by  Mr.  Mare, 
out  of  the  moneys  standing  to  the  credit  of  that  account.  The  defendant  paid  in 
vai'ious  sums  from  time  to  time  to  the  credit  of  that  account,  and  we  applied  them 
exclusively  to  the  payment  of  Mr.  Mare's  accept^mces  and  cheques.  On  the  "27th  of 
August,  the  two  dishonored  cheques  for  50001.  and  10001.  still  remained  in  oui'  hands 
unpaid.  On  that  day,  the  defendant  made  us  a  further  payment  of  5001.  on  account 
of  the  dishonored  cheques  ;  upon  which  we  gave  up  to  him  the  cheque  for  50001.,  and 
he  ga\e  us  a  fresh  cheque  for  45001.  on  his  bankers,  Messrs.  Prescott  &  Co.  We  con- 
tinued frequently  to  press  him  upon  the  subject  of  these  cheques,  and  saw  both  him 
and  his  solicitoi'  several  times  about  them.  I  believe  it  was  mentioned  on  one  of 
these  occa.sions  (I  think  by  the  solicitor)  about  money  which  Mr.  Mare  had  to  receive 
from  the  General  Steam  Navigation  Company.  We  also  saw  Mr.  Payne,  the  defen- 
dant's clerk  ;  and  he  generally  assured  us  that  he  was  doing  every  thing  he  could  to 
put  the  matter  right  without  unnecessary  delay.  He  further  stated  that  large  sums 
of  money  were  coming  due  to  Mr.  Mare  shortly,  and,  amongst  others,  he  mentioned 
a  sum  of  20001.  which  Mr.  Mare  was  to  receive  from  the  plaintitt's,  which  should  be 
paid  to  us.  I  know  a  person  named  Payne,  who  was  clerk  to  Mr.  Eolt,  and  who 
generally  communicated  l)etween  Mr.  [566]  Kolt  and  us.  My  impression  is,  that 
he  was  the  person  who  paid  in  these  cheques,  but  I  cannot  say  I  recollect  the  particular 
transaction.  Mr.  Mare's  account  was  frequently  overdrawn.  I  should  state,  generally, 
it  was  to  an  amount  perhaps  varying  from  50001.  to  25,0001." 

[A  note  was  here  shewn  to  the  witness,  who  was  told  to  look  at  it.  but  not  to  read 
it  aloud  :  he  then  proceeded.] 

"This  is  a  note  which  I  received  from  the  defendant's  attorney  about  this  time, 
with  reference  to  a  proposition  which  was  afterwards  made  by  the  defendant  himself, 
that  the  sum  of  20001.  which  I  have  just  mentioned  should  be  paid  to  us." 

[Willes,  J.,  here  asked  the  plaintift's'  counsel  whether  the  note  was  to  be  read  or 
not :  and  stated  that  there  was  no  reason  why  the  plaintiff's  should  not  put  it  in  and 
read  it  as  evidence,  if  they  pleased.  Byles,  Seijt.,  however,  on  the  part  of  the 
plaintiffs,  stated  that  he  did  not  want  the  note  read  ;  that  it  was  a  note  saying 
that  Mr.  Rolt  would  make  a  proposition  ;  and  that  he  was  asking  the  witness 
whether  it  recalled  to  his  mind  that  Mr.  Kolt  did  make  a  proposition.  The  witness 
then  proceeded.] 

"  The  proposition  which  the  defendant  made  shortly  after  I  received  this  note, 
was,  that  a  sum  of  20001.  would  be  payable  by  the  General  Steam  Navigation  Company 
as  soon  as  a  new  vessel  was  launched  ;  and  that,  as  soon  as  that  money  was  paid,  it 
should  be  handed  over  to  us  in  part  satisfaction  of  the  dishonored  cheques.  Between 
that  time  and  the  13th  of  September,  the  amount  due  to  us  from  the  defendant  on 
these  cheques  was  reduced  to  34861.  13s.  4d.  He  paid  us  5001.  on  the  31st  of  August, 
when  we  gave  up  to  him  the  cheque  for  45001.,  and  he  ga\e  us  a  fresh  cheque  for 
40001.,  and,  on  the  4th  of  September,  he  [567]  paid  us  a  further  sum  of  5131.  6s.  8d. 
We  then  gave  up  to  him  his  cheque  for  40001.,  and  he  gave  us  a  fresh  cheque  for  34861. 
13s.  4d.  On  that  day,  the  13th  day  of  September,  a  cheque  of  the  plaintiffs'  for  20001, 
in  favor  of  Messrs.  C.  J.  Mare  &  Co.,  was  paid  into  our  bank  to  the  defendant's  credit ; 
and  on  that  occasion  we  returned  the  defendant  his  cheque  for  34861.  13s.  4il.,  and 
he  gave  us  a  new  one  for  14861.  13s.  4d.  That  left  his  balance,  14861.  13s.  4d.,  which 
was  afterwards  paid  by  various  payments." 

On  cross-examination  Mr.  Twells  stated  as  follows: — "I  know  that  very  large 
advances  were  made  from  time  to  time,  and  very  frequentlj',  by  Mr.  Rolt  to  Mr.  Mare  ; 
and  this  transaction  of  which  I  have  just  spoken  was  one  of  many  of  the  like  descrip- 
tion. When  Mr.  Mare  required  an  advance  or  advances  of  money,  the  defendant 
would  give  him  his  cheque  or  cheques  upon  his  own  bankers  (as  in  this  instance  for 
70001.,  or  80001.) ;  and  these  cheques  remained  in  our  hands  in  expectation  of  payments 
being  made  by  Mare.  We  in  the  meanwhile  advanced  to  Mr-.  Mai-e  whatever  he 
required,  upon  the  faith  and  to  the  amount  of  the  defendant's  cheques  ;  and  they  were 
paid  in  and  received  by  us  in  discharge  of  the  amount  due  upon  the  defendant's 
cheques.  These  sums  were  frequently  drafts  and  cheques  payable  to  Mr.  Mare  ;  and 
sometimes  we  received  from  Mr.  Payne  bank-notes  to  a  large  amount :  and,  as  from 
time  to  time  sufficient  sums  were  paid  in  to  cover  the  amount  of  the  cheques,  such  cheques 
were  always  given  up.  I  think  the  cheques  were  always  returned,  to  the  best  of  mj' 
recollection,  to  Mi;  Kelt's  clerk,  Paj'ne,  and  generally  on  his  bringing  us  money.     In 
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the  transaction  in  question,  Mr.  Kolt,  the  defendant,  gave  cheques  altogethei-  to  the 
amount  of  SOUOl.  Shortly  before  or  on  the  Sth  of  August,  we  made  advances  to  Mr. 
Mare  to  the  extent  [568]  of  80001.  Mr.  Mare  did  not  make  payments  to  us  to  that 
amount :  and  we  then  presented  the  cheques,  and  they  were  not  paid." 

On  re-examination,  Mr.  Twells  said, — "  The  only  communication  that  I  recollect 
upon  the  subject  of  the  20001.  was,  that  we  sent  a  letter  to  the  defendant  requesting 
that  the  transaction  (with  reference  to  the  dishonored  cheques)  might  be  closed.  It 
was  sent  to  the  defendant's  office  in  Clement's  Lane  ;  and  I  received  in  answer  a  letter 
from  Mr.  Mare,  in  the  following  terms, — 'In  Mr.  Bolt's  absence,  I  opened  your  letter. 
The  G.  S.  N.  Co.'s  ship  will  be  launched  on  Thursda}',  when  the  20001.  order  will  be 
payable.'  The  defendant  and  others  had  mentioned  to  me  that  20001.  was  likely  to 
become  due  from  the  General  Steam  Navigation  Company,  and  that  it  should  be  paid 
to  the  account  of  the  defendant's  unpaid  cheques.  The  account  of  Mr.  Rolt's  unpaid 
cheques  was  not  the  account  he  opened  for  Mr.  Mare.  I  think  Mr.  Mare's  letter  was 
written  from  the  office  of  the  Dover  Mail-f'acket  Company,  with  which  Mr.  Mare  was 
connected,  and  from  which  he  sometimes  dated  his  letters.  I  am  not  aware  that  the 
defendant  Mr.  Kolt  knew  anything  of  it.  The  letter  to  which  that  is  an  answer  was 
directed  to  Clement's  Lane.  Whenever  we  had  any  communication  to  make  to  Mr. 
Mare,  we  used  to  send  it  to  Clement's  Lane.  I  think  Mr.  Mare  had  not  an  office  with 
his  name  up  in  Lombard  Street ;  I  feel  sure  he  had  not ;  I  think  we  must  have  known 
it  if  he  had.  Mr.  Payne,  the  defendant's  clerk,  constantly  interfered  and  took  part 
in  business  that  related  to  Mr.  Mare  :  indeed,  I  should  think  that  he  must  have 
brought  to  us  on  Mr.  Mare's  account,  within  the  last  three  or  four  years,  cheques  to  the 
amount  of  several  hundred  thousand  pounds  of  the  defendant's." 

It  was  submitted  on  the  part  of  the  defendant,  that,  [569]  upon  the  evidence  as 
it  stood,  the  fourth  and  fifth  pleas  were  proved,  the  three  instiilments  of  35001.  on  the 
5th  of  July,  10001.  on  the  11th  of  August,  and  20001.  on  13th  of  September,  having 
been  paid  prematurely  ;  and  there  being  no  evidence  that  the  defendant  had  consented 
to  any  of  these  pre-payments  :  and,  further,  that  the  onus  of  proving  the  defendant's 
consent  to  these  pre-payments  lay  on  the  plaintiff's. 

The  learned  judge  said  : — "  My  present  impression  is,  that  the  pleas  are  made  out. 
I  do  not  think  that  any  creditor  has  a  right  to  pay  away  the  security  which  is  in  his 
hands,  to  the  prejudice  of  the  surety  ;  and  here  the  moneys  which  the  General  Steam 
Navigation  Company  h.'id  in  their  hands  for  the  purpose  of  paying  to  Mi:  Mare  when 
the  instiilments  had  been  eai'ned,  were  a  security  to  them  that  the  woik  would  be 
properly  (jcrfornied  before  tiio  payments  were  made  :  and  I  think  they  parted  with  the 
money  without  the  consent  of  Ml-.  Kolt.  I  think  there  is  no  assent  either  .is  to  the 
35001.  or  as  to  the  10001.  ;  and  I  think  it  is  for  the  plaintiffs  to  ])rove  it.  I  think  the 
company,  in  parting  with  the  moneys  without  the  assent  of  Mr.  Kolt,  ])artcd  with 
securities  which  the  surety  had  a  right  to  so  long  as  the  creditor  had  elected  to  treat 
or  retiiin  those  as  .securities.  And,  secondly,  until  the  work  was  done  which  earned 
the  respective  instalments,  I  think  that  they  had  no  right  to  anticipate  the  payment, 
80  far  as  the  surety  was  conceincd  ;  because,  so  far  as  they  had  those  moneys  in  their 
hands,  they  had  them  to  look  to,  instead  of  looking  to  the  surety.  I  put  it  on  the 
principle  that  the  plaintiH's  had  no  light  to  |)art  with  the  securities  which  the  creditors, 
and  conse(|uently  the  surety,  would  have  a  right  to  look  to.  The  ipicstion  is, — and 
it  is  a  ((ucstion  raised  on  the  plea  as  to  the  pre-i)ayiuents, — whether  that  is  an  answer 
to  the  whole  of  the  [570]  creditors'  claims,  or  only  an  answer  to  the  extent  of  the  loss 
sustained  by  the  surety  in  (consequence  of  the  securities  being  thus  given  up.  I  have 
doubt  about  that.  My  im])rcssion  at  present  is  lather  in  favor  of  liolding  with  the 
plaintitls;  but  I  do  not  .see  what  the  damages  should  be;  therefore  I  cannot  make  a 
substantive  ruling  upon  that,  and,  consequently,  I  think  the  better  thing  to  do,  for 
the  purpose  of  to-day,  is  to  rule  according  to  the  tendency  of  my  opiin'on, — to  rule  for 
the  defendant,  giving  the  plaintitls  leave  to  move  to  enter  a  verdict  for  them,  if  the 
court  shall  think  my  law  is  wrong,  either  as  to  the  pleas  being  an  answer  to  the 
action,  or  any  answer  as  to  the  10001."  Ultimately  his  loi-dship  directed  the  verdict 
to  be  entered  for  the  defendant,  with  leave  to  the  |)iaintiirs  to  move  to  enter  a  verdict 
for  the  amount  of  damages  to  be  ascertained  by  .-in  arbitrator. 

I5yles,  Serjt.,  in  Michaelmas  Term,  1857,  accordingly  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintitls,  or  foi-  a  new  trial,  or  to  enter  judgiucMit  for  the  plaintiiTs 
uon  obsUmtc  veredicto, — -on  the  grounds  that  the  iicta  of  the  plaintitls  occasioned  no 
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injury  or  prejudice  to  the  defendant, — that  the  defendant  was  a  party  to  the  acts  of 
the  plaintifls, — that  the  defendant  was  cognizant  of  and  consented  to  them, — that  the 
defendant  latiiied  them  and  took  the  benefit  of  them, — that  the  burthen  of  shewing 
that  he  had  no  notice  of  them  lay  on  the  defendant, — that  the  prepayment  of  the 
10001.  on  the  11th  of  August,  1S55,  could  be  no  Ijar  to  the  whole  action, — that  it  was 
the  defendant's  duty  to  have  made  inquiry, — and  that  the  defendant  was  neither  at 
law  nor  in  equity  released  from  his  contract. 

Sir  Fitzroy  Kelly,  J.  Wilde,  Q  C,  and  Gaith,  shewed  cause.  The  plaintiffs  seek 
to  recover  from  the  defen-[571]-dant,  as  surety,  the  damages  the\-  have,  as  they  allege, 
sustained  by  the  failure  of  Mare,  the  principal,  to  complete  his  contract.  The  sum 
agreed  to  be  paid  by  the  plaintiffs  for  the  "  Dolphin  "  was  1  4,1:201.,  by  four  instalments, 
which  were  to  be  payable  as  the  work  progressed.  The  first  two  instalments  of  35001. 
each  were  duly  and  propeily  paid  at  the  times  stipulated  for.  The  third  instalment 
of  35001.  was  payable  when  the  ship  should  be  launched  ;  it  was,  however,  paid  on  the 
5th  of  July,  whereas  the  ship  was  not  launched  until  the  12th  of  September.  On  the 
11th  of  August  a  further  payment  of  10001.  was  made  on  account  of  the  fourth  instal- 
ment,— still  before  the  ship  was  launched;  and  on  the  13th  of  September  a  further 
sum  of  20001.  was  paid  :  thus  leaving  only  6201.  unpaid  at  the  date  of  Mare's  bank- 
ruptcy, the  25th  of  September.  The  ship  was  not  actually  completed  and  delivered 
until  the  22nd  of  December,  which  was  seventy  days  after  the  day  limited  by  the 
contract.  The  cost  of  completing  her  expended  by  the  plaintiffs  after  Mare's  bank- 
ruptcy amounted  to  16291.  Deducting,  therefore,  GJOl.  which  remained  unpaid  of  the 
stipulated  j)rice,  the  plaintiffs  now  claim  from  the  surety  10091.,  and  also  7001.  for  the 
seventy  days'  delay,  at  101.  per  day.  The  answer  which  the  defendant  sets  up  against 
this  claim  is,  that  he  engaged  to  guarantee  the  due  completion  of  the  ship  by  the  13th 
of  September,  the  plaintiff'  paying  the  puichase-money  in  four  instalments  as  the  work 
reached  certain  stages  of  completion  ;  and  that,  if  the  plaintiff's  had  not  deviated  from 
their  contract  by  prematurely  paying  those  instalments,  they  would  have  had  ample 
funds  in  hand  at  the  time  of  Mare's  bankruptcy  to  complete  the  ship.  Whether  the 
surety  was  damnified  or  not  by  the  course  adopted  by  the  plaintifi's  is  quite  immaterial. 
The  question  is,  was  the  contract  broken?  Has  the  situation  of  the  surety  been 
altered"?  [572]  The  plaintiffs  have  parted  with  that  which  by  the  terms  of  the 
contract  was  to  have  remained  in  their  hands  for  the  benefit  of  the  surety  as  well  as 
of  themselves.  The  nearest  case  to  this  is  that  of  Vahert  v.  The  London  Dock  Compani/, 
2  Keen,  638  There,  one  Streathcr,  a  builder,  contracted  to  perform  certain  works 
for  the  London  Dock  Company,  and  it  was  agreed  that  three  fouiths  of  the  work,  as 
finished,  should  be  paid  for  every  two  months,  and  the  remaining  one  fourth  upon 
the  completion  of  the  whole  work  :  and  it  was  held  that  the  sureties  for  the  due 
performance  of  their  contract  were  released  from  their  liability,  by  reason  of  pay- 
ments exceeding  three  fourths  of  the  work  done,  having,  without  their  consent, 
been  made  to  the  contractor  before  the  completion  of  the  whole  work.  Lord 
Langdale,  M.  R.,  in  giving  judgment,  said  :  "  The  defendants  do  not  dispute  the  fact 
that  their  ad\'ances  to  Streather  exceeded  the  sums  which  they  were  bound  to 
ad\^anee  under  the  contract,  but  they  say  that  the  increased  advances  were  made  for 
the  purpose  of  giving  Streather  greater  facility  to  perform  the  contract.  It  is  said 
that  the  performance  of  the  work  by  Streathei-  was  impeded  by  his  want  of  funds ; 
and  that,  by  the  advances  made  to  him  he  was  enabled  to  do  more  than  he  other- 
wise could  have  done  :  and  that,  to  assist  him,  was  to  assist  his  sureties  ;  and  it  was 
only  for  the  purposes  of  affording  that  assistance  that  the  companj'  did  more  than 
they  were  obliged  to  do.  The  argument,  however,  that  the  ad\ances  beyond  the 
stipulations  of  the  contract  were  calculated  to  be  beneficial  to  the  sureties,  can  be 
of  no  avail.  In  almost  every  case  where  the  surety  has  been  released,  either  in 
consequence  of  time  being  given  to  the  principal  debtor,  or  of  a  compromise  being 
made  with  him,  it  has  been  comended  ihat  what  was  done  was  lieneficial  .o  the  surety  ; 
and  the  answer  has  [573]  always  been,  ihat  ihe  sure  y  himself  was  :he  proper  judge 
of  ihaf,  and  that  no  arrangement  different  from  that  coniained  in  his  conraet  is  to 
be  forced  upon  him  ;  and,  bearing  in  mnid  ihat  the  surety,  if  he  pays  the  deb%  ought 
to  have  all  the  securities  possessed  by  the  creditor,  the  question  always  is  whether 
what  has  been  done  lessens  that  security.  In  this  case  the  company  were  to  pay  for 
three  fourths  of  ihe  work  done  every  iwo  months  ;  the  remaining  one  fourth  was  to 
remain  unpaid  for  till  the  whole  was  completed  :  and  the  effect  of  this  stipulation  was, 
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at  the  same  time,  to  urge  Streather  to  perform  the  work,  ;iiid  to  leave  in  the  hands 
of  the  company  a  fund  wherewith  to  complete  the  work,  if  he  did  not :  and  thus 
it  materially  tended  to  protect  the  sureties.  What  the  company  did  was  perhaps 
calculated  to  make  it  easier  for  Streather  to  complete  the  work,  if  he  acted  with 
prudence  and  good  faith  :  but  it  also  look  away  that  particular  soi-t  of  pressure 
which  by  the  contract  was  intended  to  be  appled  to  hini.  And  the  company, 
instead  of  keeping  themselves  in  the  situation  of  debtors  havuig  in  their  hands  one 
fourth  of  the  value  of  the  work  done,  became  creditors  lo  a  large  amount  without  any 
security  :  and,  under  the  circumstances,  I  think  their  situation  with  respect  to 
Streather  was  so  far  altered  that  the  sureties  must  be  considered  to  be  discharged 
from  their  suretyship  "  (a).  This  is  just  like  the  case  of  a  party  to  a  bill  or  note  who  is 
discharged  by  the  absence  of  a  notice  of  dishonor.  No  inquiry  can  take  place  as  to 
whether  or  not  he  is  damnified  by  the  want  of  not'ce.  He  is  absolutely  discharged. 
ll'hikker  v.  Jlall,  5  B.  &  C.  269,  8  D.  &  K.  22,  is  also  an  authority  to  shew,  that,  to 
charge  a  surety,  it  must  be  shewn  that  there  has  been  a  li  eral  performance  of  the 
contract  [574]  w.th  the  principal.  The  surety,  said  Bayley,  J.,  there,  "had  a  right  to 
insist  upon  a  literal  performance  of  the  original  bai-gain.  If  a  new  bargain  was  made, 
he  had  a  right  to  exercise  his  judgment  whether  he  would  become  a  party  to  it. 
There  may,  perhaps,  be  very  little  difference  between  the  two  contracts,  but  the 
question  does  not  turn  on  the  amount  of  the  difference  :  the  question  is,  whether  the 
contract  performed  by  the  plaintiff  is  the  original  contract  to  which  the  defendant  was 
a  party."  L^ttledale,  J.,  did  not.  agree  in  the  judgment  in  that  case,  but  he  did  not 
deny  the  genei'al  principle,  that,  if  by  the  act  of  ihe  creditor  any  alteration  is  made  m 
the  position  of  the  surety,  the  latter  is  discharged.  The  rule  is  the  same  in  equity  as 
at  law  :  see  White  &  Tudor's  l^eading  Cases,  2nd  edi'.  827,  et  seq.,  notes  lo  iiccs  v. 
Berririfjton,  2  Ves.  jun.  540 ;  and  see  Newton  v.  Chmiton,  10  Hare,  646  ;  Bonar  v. 
Macdunald,  3  House  of  Lords  Cases,  226,  238.  There  is  no  pretence,  upon  the  evidence, 
for  saying  that  Mr.  Kolt  assented  to  the  instalments  being  anticipated.  No  doubt  he 
was  aware  of  the  payment  of  the  20001.  on  the  Kith  of  September;  lint  there  is 
nothing  to  shew  that  he  was  aware  that  ii  was  part  of  the  fourth  instalment.  And,  as 
to  the  lOUOl.  paid  on  the  11th  of  August,  it  was  not  shewn  that  that  got  into  the 
hands  of  Spooncr  &  Co.  [VVilles,  J.  It  was  not  pretended  that  Mr.  Kolt  knew  any- 
thing about  the  payment  of  the  lOOOl.]  In  SaiiiitrU  v.  Houuith,  3  Meriv.  272,  A. 
guaranteed  the  payment  of  any  goods  to  be  supplied  by  B.  to  C.  between  the  2nd  of 
April,  1814,  and  the  2nd  of  April,  181.5;  and  ii  was  held,  that,  although  no  period  of 
credit  was  specified,  this  could  not  be  taken  as  a  guarantee  for  an  unlimited  period, 
but  to  be  I'estrained  by  the  usual  course  of  trade;  and,  C.  having  accepted  l^ills  for 
the  amount  of  the  goods  delivered,  which  B.  permitted  him  to  renew  [575]  when 
payaldc,  witiiout  any  connuuuication  to  A.  on  the  subject  of  such  renewal,  A.  was  d  s- 
charged  from  his  guaiantee  by  virtue  of  the  rule  that  a  creditor  giving  time  to  the 
jjrincipal  debtor  without  the  consent  of  the  surety,  releases  the  surety  ;  and  that 
although  it  was  pro\cd  that  the  renewal  was  given  only  in  conse(|Ucncc  of  C.'s  inaltility 
to  pay,  and  I  hat  n(j  injuiy  could  accrue  to  A., — the  surety  being  himself  the  fit  judge 
of  wiiat  is  or  is  not  for  liis  own  Ijenetit.  [Cockbiun,  C.  J.  it  may  not  be  necessary, 
in  ordci-  to  discharge  the  surety,  that  he  should  be  actually  prejudiced, — that  the 
result  should  have  been  produced:  but  he  must  be  put  into  a  worse  jiosition.  Now, 
as  to  the  35001.  paid  on  the  5th  of  July,  I  do  not  see  how  Mr.  Kolt  could  have  been 
put  into  a  worse  position.  The  sh  p  was  then  capable  of  being  launched  :  but  she  was 
not  actually  launched,  because  the  keeping  hei'  in  the  yard  would  rather  accelerate  her 
arrival  at  tlie  nc.\t  stage,  and  so  pi'omote  the  ultnnate  completion  of  the  contract  by 
the  stipulated  day.]  Tiiat  is  by  no  means  certain  :  there  is  considerable  e.vpense  and 
risk  ineiured  in  tlie  launching.  |Cockl)urn,  (!.  .1.  The  case  of  Samiiell  v.  Jlowmih, 
proceeds  upon  the  assumpli(jn  that  the  p(jsitioji  of  the  siu'cty  was  pn^judiced  :  tlie 
creditoi-  had  no  I'ight  to  prolong  the  dination  of  his  res])0Tisibiiity.  | 

Knowles,  ().  C,  W.  A.  Collins,  and  W'elsby,  in  support  of  tin;  rule.  Tlie  allegation 
in  the  fouith  ])lea,-  that  the  ])re-paynients  were  made  to  Mare  by  the  plaintiffs  without 
the  knowledge  and  consent  of  the  dcfenilant,  anil  that,  by  making  the  said  payments 
and  advances  without  the  consent  of  the  defendant,  the  plaintiffs  materially  aud 

(a)  Cited  in  Stmig  v.  Fwstcr  17  C.  B.  211.  And  see  IFanc  v.  Calvert,  7  Ad.  &  E. 
143,  2N.  &  R  126 
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prejudicially  altered  his  position  as  surety  for  Mare, — is  a  material  allegation,  and  one 
which  it  was  incumbent  on  the  defendant  to  prove.  [576]  [Cockburn,  C.  J.  Is  it 
not  enough  for  the  surety  to  say,  "You  have  varied  the  terms  of  the  contract?"  The 
only  question  is  upon  whom  lay  the  onus  of  proof.]  In  Mayhev)  v.  Crickett,  2  Svvanst. 
185,  it  was  held  that  a  creditor  whose  debt  is  .secured  by  a  warrant  of  attorney,  having 
received  promissory  notes  fiom  the  debtor  and  two  sureties,  and  afterwards  entered 
up  judgment  and  taken  the  goods  of  the  debtor,  and,  without  the  knowledge  of  the 
sureties,  withdrawn  the  execution,  has  discharged  the  sureties  ;  but  a  subsequent 
promise  to  pay  the  debt  by  one  surety,  knowing  that  the  execution  has  been  with- 
drawn, renews  his  liability.  "I  always  understood,"  said  Lord  Eldon,  "that,  if  a 
creditor  takes  out  execution  against  the  principal  debtor,  and  waives  it,  he  dischai'ges 
the  suiety,  on  an  obvious  principle  which  prevails  both  in  courts  of  law  and  in  courts 
of  equity.  On  the  other  hand,  if  the  surety  afterwards  makes  a  promise  to  pay,  he 
cannot  object  to  that  as  a  promise  without  consideration  :  the  promise  is  valid,  not  as 
the  constitution  of  a  new,  but  the  revival  of  an  old  debt.  So,  when  a  bankrupt  is 
discharged  by  his  certificate,  he  cannot  for  that  reason  impeach  a  subsequent  promise 
to  pay  a  former  debt,  as  a  promise  without  con.sideration."  That  case  has  never  been 
impugned  in  any  court  either  of  law  or  equity.  In  Smith  v.  Winter,  4  M.  &  W.  4.54, 
A.  indorsed  to  S.  &  Co.,  as  a  security  for  advances  made  to  him  by  them,  certain 
promissory  notes  made  by  B.  While  the  notes  were  running,  A.  stopped  payment, 
and  a  deed  was  executed  by  him  and  several  of  his  creditors,  and  ;imong  them  by  S. 
&  Co.,  whereby  his  affairs  were  placed  in  the  hands  of  inspectors,  and  the  creditors 
parties  to  the  deed  agreed  on  certain  terms  not  to  call  for  or  compel  payment  of  the 
debts  due  from  him  for  the  period  of  three  years.  After  the  execution  of  this  deed 
by  A.  and  S.  &  Co.,  and  before  the  notes  became  due,  B.  [577]  signed  a  written  con- 
sent to  the  creditors'  signing  the  deed  and  giving  time  to  A.  without  prejudice  to 
their  claims  on  her,  B.  It  was  held  that  her  liability  on  the  notes  to  S.  &  Co.  was 
thereby  re\'ived  :  and  Lord  Abinger  said, — "  We  must  take  the  law  to  be,  according 
to  the  case  of  Mayheiv  v.  Crickett,  that,  if  the  defendant,  at  any  time  before  the  bills 
became  due,  gave  her  consent  to  the  forbearance,  she  remains  liable."  [Crowder,  J. 
You  will  observe  that  the  allegation  in  the  plea  is  negative.  Cockburn,  C.  J.  Is  it 
not  an  answer  for  the  defendant  to  say  that  the  contract  for  the  breach  of  which  by 
his  principal  he  is  sought  to  be  charged,  is  not  the  contract  he  entered  into?  Does 
it  not  lie  upon  the  plaintiff  to  reply  that  the  surety  knew  of  and  assented  to  the 
altered  state  of  circumstances?]  A  suggestion  of  that  sort  was  thrown  out  by  counsel 
in  Smith  v.  IVinter.  "  The  plea,"  it  was  said,  "  alleges  that  the  plaintiffs  forbore  and 
gave  time  to  Innes  without  the  defendant's  consent.  They  did  so,  by  the  deed  :  if 
the  subsequent  consent  cures  it,  that  should  have  been  replied."  But  Parke,  B.,  said, 
— "  Must  we  not  reasonably  construe  your  plea  so  as  to  make  it  a  good  plea,  i.e.  as 
alleging  that  time  was  given  without  the  defendant's  consent  at  any  time  ?  otherwise 
it  is  bad,  according  to  the  authority  of  Lord  Eldon."  [Willes,  J.  The  plea  there 
stated  that  time  was  given  without  the  assent  of  the  defendant.  The  replication  took 
express  issue  on  that.  Now,  it  is  a  rule  of  pleading,  that,  where  a  plea  contains  a 
negative  allegation  which  need  not  have  been  made,  if  the  other  side  take  issue  on  it, 
that  makes  it  material  and  necessary  to  be  pioved.  All  that  is  discussed  in  Lu^li  v. 
llusmll,  5  Exch.  203,  7  D.  &  L.  228  (a).  The  argument  is  not  inconsistent  with  Lnsh 
v.  Rnssdl.  Here,  the  plaintiffs  do  take  issue  on  the  plea.  [Williams,  J.  [578]  That 
amounts  to  no  more  than  putting  the  defendant  to  proof  of  all  the  material  allegations 
in  the  plea.]  The  doctrine  of  the  discharge  of  the  surety  by  indulgence  being  given 
to  the  principal,  is  to  be  judged  of  upon  equitable  principles.  If  a  good  defence  in 
equity,  it  is  a  good  answer  at  law.  The  contract  of  the  surety  is  absolute :  his  dis- 
charge is  an  equitable  doctrine.  [Cockburn,  C.  J.  The  surety  guarantee  the  due 
performance  of  the  contract,  subject  to  certain  conditions.  If  the  conditions  are 
varied,  so  as  to  make  the  contract  more  onerous  to  the  surety,  must  it  not  be  assumed 
that  it  is  done  without  the  assent  of  the  surety,  until  the  contrary  is  shewn  ?]  The 
defence  suggested  is,  "  You  have  varied  the  contract  without  my  consent."  Who  is 
to  prove  that,  hut  the  party  who  asserts  it?  [Cockburn,  C.  J.  Is  not  the  absence  of 
consent  to  be  presumed  from  the  fact  of  the  contract  having  been  made  more  burthen- 
some  ?]     The  plaintiffs  had  simply  to  prove  the  defendant's  contract,  and  the  breach. 

(«)  And  see  Powell  v.  Bradbury,  7  C.  B.  201. 
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Then  comes  the  defence.  If  the  position  of  the  snrety  has  by  the  act  of  the  creditor 
been  altered  so  that  he  might  be  prejudiced,  whether  he  has  been  actually'  damiiihed 
or  not,  he  is  dischai-ged.  It  is  enough  that  the  contract  has  been  varied,  and  that  the 
surety  may  be  damnified  :  see  the  judgment  of  Richards,  C.  B.,  in  Bowmaktr  y.  Mowe, 

7  Price,  223,  231,  Daniel,  264,  270(a).  The  ride  is  thus  laid  down  in  Story's  Kciuitable 
Jurisprudence,  6th  edit,  363,  S  323, — "On  the  whole,  tiie  docti-iue  may  be  generally 
stated,  that,  [579]  wherever  confidence  is  reposed,  and  one  party  has  it  in  his  power, 
in  a  secret  manner,  for  his  own  advantage,  to  sacrifice  those  interests  which  he  is 
bound  to  protect,  he  will  not  be  permitted  to  hold  any  such  advantage.  §  324.  The 
case  of  principal  and  surety,  as  a  striking  illustration  of  this  doctrine,  may  be  briefly 
referred  to.  The  contract  of  suretyship  imports  entire  good  faith  and  confidence 
between  the  parties  in  regard  to  the  whole  transaction.  Any  concealment  of  material 
facts,  or  any  express  or  implied  misrepresentation  of  such  facts,  or  any  undue  advantage 
taken  of  the  surety  by  the  creditor,  either  by  surprize,  or  by  withholding  proper 
information,  will  undoubtedly  furnish  a  sutticient  ground  to  invalidate  the  contract. 
Upon  the  same  ground,  the  creditor  is,  in  all  sulisequent  transactions  with  the  debtor, 
bound  to  eiiual  good  faith  to  the  surety.  If  any  stipulations,  therefore,  are  made 
between  the  creditor  and  the  del)tor,  which  are  not  communicated  to  the  surety,  and 
are  inconsistent  with  the  terms  of  his  eonti-act,  or  are  prejudicial  to  his  interests 
therein,  they  will  operate  as  a  virtual  discharge  of  the  surety  from  the  obligation  of 
his  contract.  And,  on  the  other  hand,  if  any  stipulations  for  additional  security  or 
other  advantages  are  obtained  between  the  creditor  and  the  debtor,  the  surety  is 
entitled  to  the  fullest  benefit  of  them.  §  32.5.  Indeed,  the  proposition  may  be  stated 
in  a  more  general  form, — that,  if  a  creditor  does  any  act  injurious  to  the  surety,  or 
inconsistent  with  his  rights,  or  if  he  omits  to  do  any  act,  when  required  by  the  surety, 
which  his  duty  enjoins  him  to  do,  and  the  omission  proves  injurious  to  the  surety ; 
ill  all  such  cases  the  latter  will  be  discharged,  and  he  may  set  up  such  conduct  as  a 
defence  to  any  suit  brought  against  him,  if  not  at  law,  at  all  events  in  equity.  §  326. 
It  is  upon  this  ground,  that,  if  a  creditor,  without  any  communication  with  [580]  the 
surety,  and  assent  on  his  part,  should  afterwards  enter  into  any  new  contract  with 
the  principal,  inconsistent  with  the  former  contract,  or  should  stipulate,  in  a  binding 
manner,  upon  a  sutlicient  consideration,  for  further  delay  and  postponement  of  the 
day  of  payment  of  the  debt,  that  will  operate  in  equity  as  a  discharge  of  the  surety." 
So,  in  Ikll  v.  Banks,  3  Scott,  N.  K.  497,  .503,  3  M.  &  G.  25«,  Tindal,  C.  J.,  says  :  "No 
doubt,  the  general  lule  is  that  the  surety  is  discharged  by  any  arrangement  between 
the  creditor  and  the  principal,  by  which  the  situation  of  the  surety  is  altered.  The 
general  cla.ss  of  cases  exemplifying  this  pi-inciple,  are  those  where  without  the  know- 
ledge or  assent  of  the  surety  time  has  been  gi\  en  to  the  |)riiici])al  debtor  by  some 
contract  that  is  binding  upon  the  cieditor.  There,  the  surety  was  held  to  bo  dis- 
charged, on  the  grounii  that  such  secret  ai'rangemcnts  amount  to  a  legal  fraud  :  the 
surety  i-elying  upon  the  contract  by  which  the  principal  is  to  Ijc  called  u[ion  for  pay- 
ment on  a  given  day,  his  situation  is  altered,  inasmuch  as  lie  is  prevented  from  having 
adverse  recourse  to  the  principal."  The  Bank  <if  Ireland  v.  Bcresford,  (i  Dow.  233,  is 
to  the  same  ettect.  In  order  to  displace  this  defence,  it  is  necessary  to  shew  that  the 
surety  knew  of  the  advance  made  to  the  principal.  If  the  eircumstiinces  of  the  case 
were  such  as  to  make  it  his  duty  to  make  in(|uiry,  and  he  al)st;uns  from  making  it,  he 
is  in  eipiity  afi'ccted  with  the  knowledge  he  would  have  had  or  might  have  had  if  he 
had  made  iiKpiiry.  [Crowder,  .1.  This  part  of  your  argument  fails,  unless  3'ou  shew 
that  Mr.  Uolt  had  either  actual  or  constructive  notice  of  the  pre-pay mciit  of  the  third 
instalment.]  I'Lxaetly  so.  In  (lurinij  v.  Edmmuh,  G  Bingh.  !)4,  3  M.  .V  P.  2.5',),  Gaselce,  .1., 
says  :  "  I  think  a  snrety  has  a  duty  upon  him  to  go  au<l  iii(|uire  as  to  the  state  of  the 
transaction."  And  in  U'rinht  v.  Sinijisou,  6  Ves.  714,  Lord  ICldon  .says  :  "The  surety  is  a 
[581]  guar.inlce  ;  and  it  is  his  business  to  see  whether  the  principal  pays,  and  not  that 
of  the  creditor."  In  The  Maijor  of  Berwick  v.  Murray,  3  Jurist,  N.  S.  1,  the  treasurer  of 
a  municipal  corporation,  for  whom  A.,  B.,  and  C.  were  sureties  by  bond  to  the  extent 

(a)  "The  real  and  only  question  in  the  case  is,  whether  the  surety  was  in  |)oint 
of  fact  placed  in  a  different  situation  by  what  had  taken  place  on  the  arrangeincnt 
between  the  principal  and  the  obligee,  and  whether  by  such  change  of  situat'on  he 
might  have  been  prejudiced,  not  whether  he  clid  in  fact  actually  sustain  any  injury 
in  consequence."     7  Price,  231. 


584  THE  GENERAL  STEAM  NAVIGATION  CO.   V.  ROLT        6C  B.  (N.  S.)582. 

of  20001.,  kept  a  banking-account  in  his  own  name,  which  was  shewn  to  have  been  in 
continuation  of  an  account  kept  as  treasurer,  and  several  sums  of  monej^  paid  in  to 
that  account  were  shewn  to  have  been  corporation  money.  He  drew  from  his  account 
a  sum  of  23001.,  and  placed  it  at  interest,  upon  a  deposit-note,  in  another  bank,  in  the 
name  of  his  daughter.  Being  indebted  to  the  corporation  in  a  sum  greater  than  that 
amount,  he  was  required  to  account,  but  refused ;  and,  the  corporation  having 
informed  the  sureties  of  the  debt,  and  his  refusal  to  account,  A.,  one  of  the  sureties, 
went  to  him  and  demanded  an  indemnity,  when  he  gave  him  the  deposit-note  for 
23001.,  stating  at  the  same  time  that  he  had  sufficient  means  to  meet  any  demand  of 
the  corporation  against  him.  Upon  a  bill  by  the  corporation  for  the  purpose  of 
recovering  the  23001.,  it  was  held  that  it  was  to  be  considered  as  part  of  the  corpora- 
tion moneys,  although  A.  by  his  answer  stated  that  at  the  time  the  deposit  receipt 
was  delivered  to  him  he  believed  that  it  was  the  proper  money  of  the  treasurer.  In 
giving  judgment,  Lord  Cranworth,  C,  said:  "  When,  by  way  of  indemnity,  he  (A.) 
was  oti'ered  a  deposit-note, — a  deposit-note  made  a  month  previously  by  Daniel 
Murray  in  the  name  of  his  daughter,  a  young  woman  of  twenty-three  years  of  age, — 
it  is  impossible  that  suspicion  should  not  have  been  excited.  He  was  bound  to  ask 
W'hy  such  a  deposit  was  made,  not  in  his  own  name,  but  in  that  of  his  daughter.  It 
is  not  alleged  that  he  was  evei-  led  to  suppose  the  daughter  had  any  beneficial  interest 
in  the  money.  For  what  purpose,  then,  was  her  name  u.sed  I  In  fact,  her  name  was 
evidently  [582]  used  as  a  means  of  disguising  the  truth.  Perhaps  inquiry  would  not 
have  brought  out  the  truth  :  but  it  does  not  lie  in  the  mouth  of  William  Murray  to 
sav  this.  He  made  no  inquiry,  although  the  circumstances  were  such  as  ought  to 
have  induced  him  to  do  so.  He  knew  that  the  corporation  alleged  great  misconduct 
and  default  against  David  Murray.  If  he  had  applied  to  the  daughter,  he  would 
proljably  have  learnt  from  her  that  she  knew  nothing  of  the  deposit  till  she  was 
called  on  by  her  father  to  indorse  the  deposit-note,  that  it  was  made  without  any 
previous  communication  with  her,  and  that  she  was  never  possessed  of  any  such  sum 
as  23001.  It  is  impossible  to  permit  a  man  who  received  by  way  of  security  from  a 
defaulting  agent  a  deposit  of  money  which  had  been  withdrawn  fiom  the  funds  of  his 
principal,  to  insist,  in  circumstances  like  these,  on  his  ignorance  of  the  truth.  I  am 
clearly  of  opinion  that  William  Murray  must  be  treated  as  a  person  who  had  notice 
of  the  truth."  So,  here,  the  slightest  inquiry  of  Mare  would  have  made  Mr.  Rolt 
acquainted  with  all  the  facts.  As  he  chose  to  make  no  inquiry,  "  he  must  be  treated 
as  a  person  who  had  notice  of  the  truth."  The  same  principle  is  enunciated  in  (hcfu 
v.  Homan,  i  House  of  Lords  Cases,  997.  And  the  doctrine  of  constructive  notice 
from  the  absence  of  inquiry  is  further  considered  in  Hewitt  v.  Looseinore,  9  Hare,  449. 
There  was  nothing  to  shew  that  Mr.  Rolt  did  or  could  sustain  any  prejudice  from  the 
circumstance  of  the  20001.  having  been  paid  in  advance  :  it  did  not  appear  that  the 
work  went  on  with  less  vigour.  [Cockburn,  C  J.  W'hat  evidence  is  there  that  Mr. 
Kolt  knew  that  the  prior  payments  had  been  made  in  anticipation  I]  The  whole 
surrounding  circumstances  shew  that  he  must  or  ought  to  have  known  it.  All  might 
have  been  made  clear  if  Mr.  Kolt  had  been  called,  as  he  ought  to  have  been. 
[W  illiams,  J.  I  [533]  must  confess  I  do  not  see  any  evidence  annexing  the  pre- 
payment to  the  final  instalment.] 

CouKBURN,  C.  J.  As  there  is  not  perfect  unanimity  amongst  us,  we  will  take  a 
little  time  to  consider. 

J.  W'ilde.  We  are  content  to  take  our  stand  upon  the  ruling  of  the  learned  judge, 
that  there  was  no  evidence  to  go  to  the  jury. 

Cur.  adv.  vult. 

Cockburn,  C.  J.,  now  .said  : — L^pon  the  whole,  we  are  of  opinion  that  there  must 
be  a  new  trial  in  this  case.  Leave  was  reserved  to  the  plaintiffs  to  move  to  set  aside 
the  verdict  enteied  on  the  assumption  of  certain  facts,  and,  amongst  others,  that  there 
was  no  evidence  to  go  to  the  jury  of  knowledge  on  the  part  of  the  defendant  that  the 
payment  of  the  20001.  was  a  pre-payment  made  in  anticipation  of  the  period  at  which, 
according  to  the  contract  for  the  due  performance  of  which  he  was  surety,  it  was  to 
become  payable.  My  Brother  Willes  was  of  opinion  at  the  trial  that  there  was  no 
evidence  to  go  to  the  jury  of  that  fact.  LIpon  a  full  discussion  of  the  case,  and  after 
consideration, — although  my  learned  Brother  still  adheres  to  that  opinion, — the  rest 
of  the  court  («)  are  of  opinion   that  there  was  some  evidence  to  go  to  the  jury.     We, 

(a)  Cockburn,  C.  J.,  Williams,  J.,  and  Crowder,  J. 
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however,  think  it  better  not  to  enter  into  the  merits  of  the  case,  lest  it  should  in  any 
way  prejudice  the  future  trial.  It  is  enough  to  .say  that  the  majority  of  the  court 
think  that  thei'e  was  some  evidence  which  ought  to  have  been  submitted  to  the  jury, 
in  support  of  the  plaintiffs'  replication.  We  are  all  agreed  that  the  burthen  of  proof 
was  upon  the  plaintiffs.     The  rule  must  therefore  be  made  absolute  for  a  new  trial. 

[584]  Williams,  J.  I  may  add  that  a  great  manj'  arguments  were  used  for  the 
purpose  of  shewing  that  the  allegation  in  the  plea, — that  the  pre-paymeuts  were  made 
to  Mare  without  the  knowledge  or  consent  of  Rolt,  and  that,  by  making  such  pay- 
ments without  his  consent,  the  plaintifls  materially  and  prejudicially  altered  Kolt's 
position  as  surety, — was  material,  and  must  be  proved.  But  we  are  of  opinion  that 
the  burthen  of  proof  was  upon  the  plaintiffs. 

WiLLE.s,  J.  All  I  think  it  necessary  to  say,  is  that  my  Lord  has  accurately  stated 
the  view  which  I  entertain. 

Kule  absolute  accordingly. 

June  18,  1858.     Decision  affirmed  on  appeal. 

The  defendant  appealed  against  this  decision  ;  and  the  case  was  argued  in  the 
Exchequer  Chamber  on  the  18th  of  June,  1858,  before  Wightman,  J.,  Erie,  J., 
Martin,  B.,  Crompton,  .J.,  Bramwell,  B.,  Watson,  B.,  and  Hill,  J.,  by  the  Attorney 
General  (Sir  F.  Kelly,  with  whom  were  James  Wilde,  Q.  C,  and  Garth),  for  the  appel- 
lant, and  Knowles,  (^1.  C.  (with  whom  were  Welsby  and  W.  A.  Collins),  for  the 
respondents. 

The  points  urged  on  the  part  of  the  appellant  (the  defendant)  were,  that  the  rule 
of  Michaelmas  Term,  1857,  ought  to  have  been  discharged  for  the  following  reasons, — 
1.  That  the  fourth  and  fifth  pleas  were  proved  by  the  plaintiff's'  own  evidence  at  the 
trial,  and  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the  plaintiffs' 
replications  to  those  pleas. — 2.  That  the  onus  of  proving  the  defendant's  knowledge 
of  and  consent  to  the  pre-payments  of  35001.,  lOOOl.,  and  20001.,  respectively,  lay  upon 
the  plaintiffs,  and  that  [585]  the  defendant's  case  was  complete,  upon  proof  of  those 
prepayments. — S.  That  it  was  not  shewn  at  the  trial  that  the  defendant  knew  any- 
thing of  the  prepayments,  but,  on  the  contrary,  the  evidence  adduced  by  the  plain- 
tiff's shewed  him  to  have  been  in  ignorance  of  them. — 4.  That  the  verdict  for  the 
defendant  ought  to  stand,  and  that  there  was  no  ground  either  for  entering  the 
verdict  for  the  plaintiff  or  for  granting  a  new  trial. — d.  That  the  said  pleas,  and  the 
facts  proved  in  support  of  them,  afford  a  clear  defence  to  the  action  both  in  law  and 
equity  :  see  Calrcii  v.  Tim  Jjjrnion  Dock  Company,  2  Keen,  638. 

The  plaintiffs' points  were  as  follows: — 1.  That  the  defendant's  fourth  and  fifth 
plea.s  were  not  proved  at  the  trial,  and  therefore  the  verdict  on  the  issues  joined  on 
the  replication  to  those  pleas  ought  to  be  entered  for  tiio  plaintiffs. — 2.  That,  if  the 
fourth  and  fifth  pleas  were  proved,  the  replications  thereto  were  also  proved  in  sub- 
stance, and  therefore  the  issues  joined  thereon  ought  to  be  entered  for  the  plaintiff's. — 
'.i.  That,  assuming  that  it  was  necessary,  in  order  for  the  plaintiff's  to  succeed  on  the 
above  issues,  that  they  should  give  evidence  to  prove  that  the  defendant  knew  of  and 
consented  to  the  prepayments  made  by  the  plaintiffs  to  Mare,  evidence  of  such 
knowleilg(!  and  con.scnt  was  given  by  the  plainlill's  at  the  trial,  which  evidence  ought 
to  have  l)ecn  left  to  the  jury  :  and  that  therefore  the  learned  judge  at  the  trial  was 
wrong  in  directing  a  verdict  for  the  defendant  on  the  alwve  issues,  and  the  court  of 
Common  Plea.s  were  right  in  ordering  a  new  trial.  And  the  ])laintilfs  will  rely  on 
the  grounds  set  forth  in  the  rule  obtained  by  them  in  the  court  of  Common  Pleas. 

WliiilT.MAN,  J.  Wc  are  of  opinion  upon  the  whole  [586]  case  that  th'?  conclusion 
come  to  l\y  the  court  below  was  right.  What  may  lie  the  result  of  a  new  trial,  wo 
do  not  pretend  to  say  ;  but,  as  we  think  there  was  some  evidence  which  ought  to 
have  been  sulsmittcd  to  the  jury,  the  cause  must  go  down  agaiiL  We  will  not 
prejudice  the  case  by  offering  any  opinion  upon  the  weight  of  the  evidciieo. 

•Judgment  attirmed. 

The  cause  was  tried  again  at  the  sittings  aftci'  Hilary  Tciiii,  IS.'il),  before  C'ock- 
bui'ii,  C.  J.,  and  a  special  jmy.  Thi;  following  admissions  were  made  l)y  the  atlorneys 
for  the  respeetixe  parties  :  — 

"  I.  That  the  defendant  signed  the  agreement  nu'ntioned  in  the  pleadings: 

C.  1*.  ALX.  — 19* 
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"  2.  That  Charles  John  Mare  also  signed  such  agreement,  and  that  he  was  adjudi- 
cated a  bankrupt  on  the  25th  of  September,  1855  : 

"  3.  That  Charles  Lee  was  appointed  official  assignee,  and  Peter  Rolt  (the  defen- 
dant), Maik  Hunter,  and  Samuel  Turner,  all  three  being  creditors,  were  chosen  and 
appointed  creditors'  assignees  under  the  bankruptcy  : 

"4.  That  the  steam-ship,  the  subject  of  the  said  agreement,  was  launched  on  tlie 
12th  of  September,  1855,  and  was  not  finished  and  fitted  for  sea  by  Charles  John 
Mare  on  or  before  the  13th  of  September,  1855. 

"5.  That  the  plaintiff's  paid  to  or  on  account  of  Charles  John  Mare  the  following 
sums  on  account  of  the  moneys  paj'able,  or  to  become  payable,  under  the  said  agree- 
ment, at  the  dates  following: — On  the  28th  of  April,  1855,  35001., — on  the  24th  of 
May,  3.5001.,— on  the  5th  of  Jnlv.  35001 ,— on  the  11th  of  August,  1 0001., —on  the 
13th  of  September,  20001. 

[587]  "  6.  That  such  sums  were  paid  by  clieques  on  the  plaintiffs'  bankers, 
Spooner,  Attwood,  &  Co." 

The  following  evidence  was  given  on  the  pai-t  of  the  plaintifl's  : — 

Mr.  Attwood,  one  of  the  directors  of  the  General  Steam  Navigation  Company, 
gave  substantially  the  same  evidence  as  he  gave  on  the  former  trial.  As  to  the  20001. 
paid  on  the  13th  of  September,  he  stilted  that  it  was  paid  into  Spooner  &  Co.'s  to  the 
credit  of  Mr.  Kolt,  on  Mare's  order. 

Mr.  Twells,  a  partner  in  the  house  of  Spooner,  Attwood,  &  Co.,  also  gave  evidence 
as  to  the  pecuniary  transactions  between  Mare  and  Mr.  Kolt,  substantially  as  upon 
the  former  occasion. 

The  defendant  was  then  called.  On  his  examination  in  chief,  he  stated  in  sub- 
stance as  follows: — Mr.  Mare  is  my  son-in-law.  Previously  to  his  bankruptcy,  he 
carried  on  a  very  extensive  business  as  a  ship-builder  at  Blackwall.  My  office  is  in 
Clement's  Lane,  Lombard  Street.  Mr.  Mare  used  to  avail  himself  to  some  extent  of 
the  services  of  my  clerk,  with  my  consent.  I  had  nothing  to  do  with  his  ship-building 
business,  or  any  interest  in  it.  In  1855,  I  was  in  the  habit  of  assisting  Mr.  Mare  to  a 
very  considerable  extent,  by  lending  him  my  cheques.  With  the  exception  of  Mr. 
Mare  making  use  of  the  services  of  my  clerk  at  my  office,  I  had  no  knowledge  of  the 
details  of  his  business  as  a  ship-bnilders.  His  communications  with  my  clerk  were 
generally  carried  on  without  my  knowledge.  He  required  the  services  of  my  clerk 
for  his  convenience.  At  the  time  I  am  speaking  of,  Mr.  Mare  had  an  office  of  his  own 
in  Lombai'd  Sti'eet.  When  he  came  to  my  counting-house  and  saw  my  clerk,  he  saw 
him  in  his  place,  and  generally  not  in  my  presence,  but  in  another  room  I  recollect 
becoming  surety  for  Mr.  Mare  under  the  agreement  now  in  question.  I  had  become 
surety  [588]  for  him  in  respect  of  other  ships  in  like  manner,  on  account  of  the  same 
company.  The  Hrst  time  I  heard  of  the  company  having  made  advances  to  Mr.  Mare 
before  the  time  stipulated  for  in  the  contract,  was  when  I  received  the  letter  which 
has  been  read,  of  the  21st  of  February,   1856(a).     Before  I  received  that  letter,  I 

(a)  This  letter  and  Mr.  Rolt's  answer  were  read  in  the  cross-examination  of  Mr. 
Attwood.  The  letter,  which  was  addressed  to  Mr.  Rolt  by  Mr.  Pratt,  the  secretary 
of  the  company,  was  as  follows  :  — 

"Dear  Sir, — Mr.  Lee  is  pre.s.sing  for  pajnnent  of  the  bill  sent  in  by  the  assignees 
of  Messrs.  C.  J.  Mare  &  Co.,  and  the  directors  propose  to  pay  him  a  sum  on  account 
on  Satuiday  next.  The  account  is  now  under  revision,  as  you  suggested  :  but  the 
directors  have  desired  me  to  state  that  whethei'  deductions  may  be  made,  with  the 
instalments  alread}'  paid  to  Messrs.  Mare  &  Co.,  will  exceed  the  sum  agreed  to  be 
paid  for  the  vessel  by  the  terms  of  the  contract ;  which  overpayment,  «ith  a  further 
outlay  by  this  company  for  sundry  stores  supplied  to  the  vessel,  the  dii'ectors  will 
have  to  claim  from  you." 

To  this  letter,  Mr.  Rolt  replied  as  follows  : — 

"  22  February,  1 856. 

"Dear  Sir, — In  reply  to  your  letter  of  the  21st  instant,  I  request  you  will  be  kind 
enough  to  furnish  me  with  the  terms  of  the  conti'act  between  Mr.  Mare  and  the 
General  Steam  Navigation  Company,  the  mode  of  payment  for  the  ship,  and  the 
amounts  and  the  dates  when  the  various  instalments  were  paid  to  Mr.  Mare." 
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certainly  had  not  any  knowledge  that  the  company  had  made  pre-payments.  Mr. 
Marc  had  not  told  me  at  any  time  anything  about  the  sums  he  was  receiving  from  the 
compan}',  with  the  exception  of  the  20001.,  noi-  ever  asked  my  assent  to  the  money 
being  paid  out  of  its  proper  time.  Neither  Mr.  Mare  nor  anybody  else  ever  told  me  . 
that  that  20001.  was  a  prepayment,  a  payment  made  out  of  order  and  before  the 
company  were  t)ound  by  the  contract  to  pay  it. 

On  cross-examination,  Mr.  Rolt  said  : — I  knew  what  [589]  I  was  doing  when  I 
signed  the  agreement :  I  knew  I  was  undertaking  a  responsibility  as  surety  for  my 
son-in-law.  I  knew  the  payments  were  to  be  made  at  certain  stipulated  times  until 
the  vessel  was  finished.  I  kept  my  engagements  in  mind.  I  was  under  very  heavy 
advances  for  Mr.  Mai-e  during  the  whole  of  the  year  ISy."!.  He  sometimes  told  me 
when  his  money  was  coming  in  ;  and,  when  he  got  money  from  me,  I  asked  him  when 
I  should  get  it  back.  The  cheques  I  gave  (the  50001.,  20001.,  and  10001.)  wei'e  to  be 
held  as  collateral  security  foi'  the  re-payment  of  advances  to  Mr.  Mare.  Spooner, 
Attwood,  &  Co.  took  those  cheques  as  collateral  security  until  the  advances  were 
re-paid.  When  Mare  got  the  payment  from  the  General  Steam  Navigation  Company 
(meaning  the  20001.),  he  paid  it  in  to  the  bankers'  in  liberation  of  my  cheques.  Mr. 
Mare  and  I  ne\er  talked  at  all  about  the  sources  from  which  he  got  the  money  which 
he  paid  in  liberation  of  my  cheques.  I  cannot  say  whether  it  was  ever  mentioned. 
Mr.  Payne  was  my  cashier,  and  managed  tliat  department.  Until  the  20001.  was 
paid,  I  never  knew  anything  of  it.  I  took  no  trouble  in  the  matter.  I  certainly  did 
not  keep  it  in  mind  that  Mr.  Mare  would  have  to  receive  money  under  that  agree- 
ment. I  did  not  consider  Mr.  Mare's  means  of  receiving  money.  I  had  done  my 
part  in  signing  the  agreement.  I  had  no  motive  to  inquire  about  the  money.  I 
knew  the  2000].  was  to  come  from  the  company.  I  never  discussed  the  matter  with 
Mare  as  to  where  the  money  was  coming  from.  When  I  talked  about  the  20001., 
Mare  told  me  it  was  the  launching  instalment  upon  the  ship.  He  told  me  I  should 
have  the  20001.  he  was  going  to  receive  from  the  company  when  the  ship  was  launched. 
I  knew  perfectly  well  by  the  agreement  that  20001.  was  not  the  whole  instalment 
becoming  due.  The  reason  I  did  not  ask  him  some  further  question,  and  [590]  say 
there  must  be  more  than  20001.,  or  why  I  did  not  get  the  35001.,  was,  l>ecau.se  he 
could  not  spare  any  more  of  it  to  me,  and  I  had  only  to  pay  20001.  I  knew  he  ought 
to  receive  35001.  He  said  he  could  not  spare  me  more  than  20001.  I  recollect  in 
October  meeting  Mr.  Attwood  in  the  street,  and  his  saying  something  about  the 
penalties  I  was  incurring.  He  made  some  remarks  on  the  subject  of  penalties.  We 
were  a  very  few  moments  together.  Unquestionaljly,  I  did  not  then  know  that  Mr. 
Mare  had  been  paid  nearly  the  whole  of  the  contract  money,  and  that  only  a  few 
hundred  pounds  remained  in  tlie  hands  of  the  company.  I  supposed  the  last  instal- 
ment was  in  the  hands  of  the  company.  The  fourth  instalment  was  not  due  until  the 
shi[)  iiad  been  completed  and  tried  at  sea. 

On  reexamination,  he  said  : — Whatever  I  leained  from  Mi'.  Mare  alxjut  the  sums 
he  expected  to  receive  from  any  body,  he  did  not  at  any  time  call  my  attention  to  the 
circumstance  that  he  expected  to  receive  or  had  received  from  the  General  Steam 
Navigation  Company  any  sum  liy  way  of  advance.  I  ne\'er  heard  from  Mr.  Mare  or 
from  any  one  else  that  he  had  received  or  expected  to  receive  any  payment  by  way 
of  advance. 

•Joseph  i'aync,  Mi\  Rolt's  clerk,  was  called.  He  stated  that  ho  was  in  the  habit  of 
executing  orders  from  time  to  time  for  Mr.  Marc,  and  received  a  se])arate  salary  from 
him,  but  th.'it  he  had  no  knowleilgc  of  lh(!  particulars  of  the  conti'act  in  (juestion. 
On  cross-examination,  he  stated  that  he  did  not  know  that  the  20001.  was  part  of  the 
last  instalment:  and,  upon  a  receipt  being  put  into  his  hands,  containing  these  words, 
— "  13  September,  1S55.  Received  of  the  (rcncral  Steam  Navig.ition  (lonipany  20001. 
on  account  of  the  last  instalment  due  for  the  new  steam-ship," — he  admitted  it  to  be 
in  his  handwriting,  but  stated  [591]  that  he  kmnv  nothing  about  it,  but  merely  wrote 
what  Mare  dictated. 

Mi-.  Mare  was  also  called,  and  he  corroborated  the  evidence  of  Mr.  Kolt  as  to  hi.s 
not  having  communicated  to  him  the  fact  of  the  third  and  last  instalments  having 
been  anticipafiMl. 

His  loi-dsliip,  having  sunniicd  ii|>  llic  case  to  the  jury,  handed  ihciii  a  paper  with 
the  following  (|nestioiis  : — 

"First, — l)id  the  defendant  know  that  the  payment  of  the  35001.  on  the  5th  of 
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July  was  a  payment  made  on  aceoiiiit  of  the  third  instalment,  before  the  vessel  h;ul 
been  launched  I 

".Secondly, — ^Vas  the  defendant  prejudiced  hy  that  payment? 

"Thirdly, — Did  the  defendant  know  that  the  payment  of  lOOOl.  on  the  11th  of 
August  was  a  payment  made  on  account  of  the  fourth  instalment,  before  the  com- 
pletion of  the  vessel? 

"Fourthly, — Did  the  defendant  know  that  the  payment  of  20001.  on  the  13th  of 
September  was  a  payment  made  on  account  of  the  fourth  instalment,  before  the  com- 
pletion of  the  vessel '  " 

To  these  questions  the  jury  answered, — to  the  first,  "  We  all  agree  that  he  did 
not  know," — to  the  second,  "We  are  all  agreed  that  he  was  not  prejudiced  by  that 
payment," — to  the  third,  "  We  are  all  agreed  that  he  did  not  know," — to  the  fourth, 
"  \Ve  are  all  agreed  that  the  defendant  did  not  know." 

The  Lord  Chief  Justice  thereupon  directed  that  a  verdict  should  be  entered  for 
the  defendant,  with  leave  to  the  plaintili's  to  move  to  enter  a  verdict  for  them,  upon 
any  grounds,  legal  or  equitable,  not  inconsistent  with  this  finding  of  the  jury. 

Knowles,  t^'.  ^-  (with  whom  were  Welsby  and  W.  A.  Collins),  in  Easter  Term, 
1859,  accordingly  moved  for  [592]  a  rule  to  shew  cause  why  a  verdict  should  not  be 
entered  for  the  plaintifi's,  pursuant  to  the  leave  reserved,  or  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence.  1.  The  defendant  was  not,  under 
the  circumstances,  prejudiced  b}'  the  prepayments  made  to  Mare  :  the  jury  so  found. 
[Cockburn,  C.  J.  They  found  that  he  did  not  know  of  them,  and  was  not  prejudiced. 
I  thought  the  verdict  right.]  2.  It  was  the  defendant's  duty,  under  the  circum- 
stances, to  have  made  inquiry  whether  the  payments  made  to  Mare  were  made  in 
conformity  with  the  contract ;  and,  not  ha\ing  done  so,  he  must  be  taken  in  equity  to 
have  had  notice  that  such  payments  wei'e  not  made  in  conformity  to  the  contract.  It 
must  be  borne  in  mind  that  the  pleadings  are  equitable.  The  circumstances  proved 
on  the  part  of  the  plaintifi's,  and  admitted  by  the  defendant  himself,  amount  to  con- 
structive notice.  There  was  enough  to  make  it  the  defendant's  duty  to  inquire  :  and, 
having  neglected  to  do  so,  he  is,  in  equity  at  least,  fixed  with  the  knowledge  he  would 
have  acquired  if  he  had  made  inquiry.  With  regard  to  the  20001.  paid  on  the  13th  of 
September,  the  defendant  knew  that  the  contract  had  then  been  broken  by  Mare,  the 
1 2th  Ijeing  the  day  stipulated  for  the  completion  and  delivery  of  the  vessel.  There 
are  numerous  autliorities  to  shew,  that,  in  equity,  means  of  knowledge  will  be  taken 
to  lie  knowledge,  where  the  circumstances  impose  upon  the  party  any  obligation  to 
make  inquiry,  and  that  duty  is  neglected.  Thus,  in  KtmwJy  v.  Green,  3  Mylne  &  K. 
699,  it  was  held,  that  where  one  solicitor  is  employed  in  a  mortgage  transaction,  he  is 
to  be  considered  as  solicitor  both  for  mortgagee  and  mortgagor,  and  notice  to  such 
solicitor  is  notice  to  the  moi'tgagee  ;  and,  where  the  solicitor  was  himself  the  author 
of  a  fraud  which  ailected  the  title,  and  the  fraud  was  committed  under  circum-[593]- 
stances,  apparent  upon  the  face  of  the  deed  fraudulently  obtained,  which  ought  to 
have  e.xcited  the  suspicion  of  a  professional  man,  and  have  led  to  inquiry,  it  was  held 
by  the  Master  of  the  Rolls, — first,  that  the  mortgagee  was  as  fully  affected  with  notice 
of  the  actual  fraud,  as  if  the  fi'aud  had  been  committed  by  a  third  person,  and  the 
knowledge  of  it  accpiired  b}'  the  solicitor, — secondly,  that  the  circumstances  under 
which  the  fraud  was  committed  were  sufficient  to  fi.x  the  mortgagee  with  constructive 
notice,  and  that,  if,  in  any  mortgage  or  othei'  transaction,  a  party  does  not  use  the 
precaution,  which  common  prudence  requires,  to  employ  a  solicitor,  he  is  in  the  same 
situation  with  respect  to  constructive  notice,  as  lie  would  have  been  if  he  had  employed 
a  solicitor.  This  decision  was  affirmed,  on  appeal,  on  the  second  ground,  Lord 
Brougham,  C,  being  of  opinion  that  the  mortgagee  was  not  fi.xed  with  actual  notice 
of  the  fraud,  which,  though  known  of  course  to  his  solicitor,  who  was  the  perpetrator 
of  the  fraud,  it  was  equally  certain  that  the  solicitor  would  conceal.  In  pronouncing 
judgment,  his  Lordship  says, — "The  doctrine  of  constructive  notice  depends  upon  two 
considerations, — first,  that  certain  things  e.xisting  in  the  relation  or  the  conduct  of 
parties,  or  in  the  case  between  them,  beget  a  presumption  so  strong  of  actual  know- 
ledge, that  the  law  holds  knowledge  to  exist,  because  it  is  highly  improbable  it  should 
not, — and,  next,  that  policy  and  the  safety  of  the  public  forbids  a  person  to  deny  know- 
ledge while  he  is  so  dealing  as  to  keep  himself  ignorant,  or  so  as  that  he  may  keep  him- 
self ignorant,  and  yet  all  the  while  let  his  agent  know,  and  himself  perhaps  profit  by  that 
knowledge.     In  such  a  ease,  it  would  be  most  iniquitous  and  most  dangerous,  and  give 
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shelter  and  encouragement  to  all  kinds  of  fi'aud,  were  the  law  not  to  consider  the  know- 
ledge of  one  as  common  to  [594]  both,  whether  it  be  so  in  fact  or  not.  Under  one  or 
other  of  these  heads,  perhaps  under  both,  comes  the  other  principle,  which  is  quite 
undeniable,  that,  whatever  is  notice  enough  to  excite  attention  and  put  the  party  on 
his  guard,  and  call  for  ini:]uir\',  is  also  notice  of  evei'ything  to  which  it  is  afterwards 
found  that  such  inquiry  might  have  led,  although  all  was  unknown  foi'  want  of  the 
investigation."  The  same  doctrine  is  laid  down  in  Heicit/  v.  Diosemore,  9  Hare,  149, 
where  it  was  held  that  a  legal  mortgagee  is  not  to  be  postponed  to  a  prior  equitable 
one,  upon  the  ground  of  his  not  having  got  in  the  title-deeds,  unless  there  be  fraud  or 
gross  or  wilful  negligence  on  his  part ;  and  the  court  will  not  impute  fraud  or  gross  or 
wilful  negligence  to  the  legal  mortgagee,  if  he  has  bona  tide  inquired  for  the  deeds 
and  a  reasonable  excuse  has  been  given  for  not  delivering  them  to  him  ;  but  the  court 
will  impute  fraud  or  gross  or  wilful  negligence  to  the  mortgagee,  if  he  omits  all  inquiry 
as  to  the  deeds.  The  Mayor  of  Berunck  v.  Mwrray,  3  Jurist,  N.  S.  (cited  ante,  p.  581), 
is  a  distinct  authority  to  the  same  effect.  [Cockburn,  C.  J.  I  do  not  quite  see  what 
there  was  here  to  court  inquiry.  Why  is  the  surety  to  assume  that  the  company  will 
prejudice  themselves  as  well  as  him  by  making  anticipatory  payments!]  It  is  sub- 
mitted that  the  circumstances  were  so  fraught  with  suspicion  as  to  make  it  incumbent 
on  the  surety  to  ascertain  the  real  facts.  OiLvn  v.  Hmnan,  4  House  of  Lords  Cases, 
997,  is  also  a  strong  authority  in  favor  of  the  view  now  presented.  [Willes,  J.  That 
was  a  very  peculiar  case.] 

COCKBUKN,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  As 
regards  the  question  which  arises  upon  the  plea,  independently  of  the  e(iuitable 
ground  which  Mr.  Knowles  has  last  taken,  it  is  clear  [595]  that  the  plaintiffs  have 
made  a  payment  on  account  of  the  fourth  instalment  of  the  contract  price  before  the 
completion  of  that  portion  of  the  work  which  was  to  entitle  Mr.  Mare  to  receive 
the  money,  and  thereby  piejudiced  the  position  of  the  surety,  who  loses,  by  that 
anticipatory  payment  to  the  principal,  the  strong  inducement  which  otherwise 
would  have  operated  on  his  mind  to  induce  him  to  finish  the  work  in  due  time.  Mr. 
Knowles,  however,  contends  that  the  ground  of  defence  taken  in  that  respect  by  the 
sui'ety  is  remo^•efl  by  the  cii'cumstance  of  the  money  which  was  thus  paid  by  way  of 
anticipation  having  found  its  way  into  the  pocket  of  the  surety.  But  I  think  that 
argument  fails,  because,  though  true  it  is  the  money  found  its  way  into  the  pocket  of 
Mr.  Kolt,  yet  it  so  found  its  way  there  because  Mare  was  Mr.  Holt's  debtor,  and  the 
money  was  paid  to  him  on  that  account.  It  is  quite  immaterial,  therefore,  that  Mr. 
Rolt  in  point  of  fact  received  the  money  so  advanced.  His  position  as  surety  was 
equally  prejudiced  by  the  alteration  of  the  contract  for  the  performance  of  which  he 
consented  to  be  bound.  Then,  as  to  the  other  ground  presented  by  Mr.  Knowles, 
arising  out  of  the  equitable  defence, — that  the  surety  is  not  to  avail  himself  of  that 
defence,  if  he  could  l)y  inquiry  have  asceitained  th.it  the  money  had  l)een  prematurely 
or  impropei'ly  paid,  and  neglect(!(l  to  n)ake  such  inquiry.  The  answei'  to  that  is  simply 
this, — that  tiie  pavmont  is  admitted  to  have  ])cen  m.ide  wrongfully  ;  that  is,  tiiat  it 
was  a  payment  whereby  the  surety  has  been  unduly  and  impioperly  prejudiced.  But 
then  it  is  said  that  the  payment  was  made  with  the  knowledge  and  assent  of  the  surety. 
Was  there  any  assc^nt?  It  is  conceded  that  actual  assent  there  was  none:  but,  .s.ays 
the  learned  counsel  for  the  plaiutili's,  thei'e  was  constructive  consent,  and  that  in  this 
way, — Mr.  Rolt,  he  says,  knew  that  the  money  was  [596]  paid,  and,  if  he  had  made 
inquiry,  he  would  ha^'e  aseei'tained  that  the  payment  was  by  way  of  anticipation  of 
what  was  to  form  the  fourth  instalment  of  the  purcha.se-nioncy.  That,  as  it  appears 
to  me, — adopting  the  doctrine  of  constructive  assent  to  the  fullest  extent, —turns  upon 
whether  the  circiunstances  weie  such  as  to  convey  to  the  mind  of  Mr.  Rolt  the  exist- 
ence of  such  a  state  of  things  as  to  make  it  incumbent  on  him  to  make  inquiry.  I  do 
not  g.-ither  fi-om  the  evidence  that  they  were.  Mr.  Holt  was  told  ihat  a  payment  was 
about  to  be  made  on  account  of  tlu!  third  or  lannc-iiing  instalment.  If  it  had  been  on 
account  of  that  instalment,  it  would  have  been  a  perfectly  legitimate  payment.  Mr. 
Knowles  says  that  Mr.  Holt  nuist  have  been  aware  that  by  this  time  the  work  should 
have  reached  its  fourth  stage,  and  conse([ucntlv  that  the  fourth  iust.alment  should  h.-ive 
been  payal)le  ;  and  that  that  was  enough  to  put  him  upon  his  guard,  and  to  induce  him 
to  make  iiKpiiry.  That  argument,  however,  assumes  that  it  was  pi-esent  to  Mr.  Holt's 
mind  that  the  Kith  of  September,  the  day  on  which  the  20001.  was  paid,  was  after  the 
day  stipulated  for  the  completion  of  the  vessel,  when  the  fourth  and  last  instalment 
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woulJ  become  payable.  I  thiuk  it  would  be  str;iining  Mr.  Rolt's  evidence  too  far  to 
hold  it  to  amount  to  an  admission  or  acknowledgment  such  as  is  suggested.  On  the 
contrary,  the  whole  tenor  of  it  seems  to  me  to  shew,  that,  although  aware  of  the 
genei'al  scope  and  character  of  the  contract,  the  precise  circumstances  of  the  case  as 
they  then  existed  were  by  no  means  present  to  his  mind.  I  therefore  do  not  see  any- 
thing which  called  upon  him  to  make  the  inquiry  which  it  is  said  he  ought  to  have 
made  ;  for,  although  by  the  evidence  he  appeals  to  have  assented  to  the  receipt  of  this 
20001.  by  Mare,  and  the  money  immediately  finds  its  \\:iy  to  him,  he  assented  in  the 
belief  that  it  was  a  [597]  portion  of  the  third  instalment  which  had  before  that  time 
become  due.  To  con.stitute  an  answer  to  the  equitable  defence  set  up  by  the  surety, 
it  was  incumbent  on  the  plaintiffs  to  shew  that  his  assent  was  given  with  knowledge, 
or  the  means  of  knowledge  such  as  he  was  bound  to  avail  himself  of,  that  the  payment 
was  an  anticipatory  one.  For  these  reasons,  it  seems  to  me  that  the  verdict  was  right, 
and  that  there  is  no  ground  for  this  motion. 

Chowder,  J.  I  also  am  of  opinion  that  this  verdict  ought  not  to  be  disturbed. 
The  first  ground  taken  by  Mr.  Knowles  is,  that  the  position  of  Mi'.  Rolt,  the  surety, 
was  not  in  fact  prejudiced  by  what  occurred  in  respect  of  the  mode  of  paying  the 
instalments,  because  he  sa}'s,  that,  although  payments  pi'eraaturely  made  might  be 
prejudicial  to  the  surety,  there  could  be  no  prejudice  here,  inasmuch  as  20001.  of  the 
money  found  its  way  into  Mr.  Kolt's  pocket.  It  seems  to  me,  however,  that  the  fact 
of  the  mone}^  so  received  by  Mare  having  been  handed  over  to  Mr.  Rolt  in  part-payment 
of  a  debt  due  from  him  to  Mr.  Rolt,  did  not  in  the  slightest  degree  vary  the  question 
before  the  jury,  viz.  whethei-  Mr.  Rolt  was  prejudiced  in  his  position  as  surety  by  the 
time  of  payment  of  the  instalments  under  the  contract  being  anticipated.  It  is  obvious 
that  a  pre-payment  must  prejudice  the  surety  in  a  case  like  this,  inasmuch  as  it  deprives 
him  of  the  i  enefit  of  that  which  would  be  an  inducement  to  the  principal  to  perform 
the  contract  in  due  time.  I  see  nothing  in  the  fact  of  the  money  having  ultimately 
come  to  the  hands  of  the  surety,  to  alter  his  position  in  that  respect.  Then,  it  is 
further  contended,  that,  though  the  jury  have  found  that  the  money  was  received 
by  Mr.  Rolt,  knowing  where  it  came  from,  but  that  he  did  not  know  that  it  was  a  pre- 
payment, believing  it  to  be  part  of  [598]  the  instalment  which  was  to  become  due  upon 
the  launching  of  the  vessel, — yet,  looking  at  this  matter  as  a  court  of  equity  would  view 
it,  he  must  be  taken  to  have  known  that  it  was  a  pre-payment,  because  the  circum- 
stances were  such  as  should  have  led  him  to  inquire,  and,  if  he  had  inquired,  he  would 
have  ascertained  that  it  was  so.  Looking  at  the  facts,  I  find,  that,  at  the  time  the 
20001.  was  paid,  the  launch  of  the  vessel,  which  was  to  entitle  Mare  to  receive  the 
third  instalment,  had  not  taken  place  ;  and  the  jury  have  found  that  Mr.  Rolt  was 
led  to  believe,  and  did  believe,  that  the  money  was  paid  on  account  of  the  launching 
instalment.  I  see  nothing  in  that  which  made  it  incumbent  on  Mr.  Rolt  to  make  any 
'  further  inquiry.  I  do  not  find  anything  in  the  evidence  to  lead  me  to  the  conclusion, 
that,  when  he  received  the  20001.,  Mr.  Rolt  had  present  to  his  mind  that  the  13th  of 
Septemlier  was  the  day  stipulated  for  the  completion  and  delivery  of  the  vessel :  all 
that  he  stated  on  cross-examination  was,  that,  when  he  entered  into  the  agreement, 
he  knew  what  the  terms  of  the  contract  were  ;  beyond  that,  nothing  appears  from  his 
cross-examination  to  shew  that  he  had  any  knowledge  or  recollection  on  the  subject. 
Sevei-al  cases  were  citefl, — among  them  that  of  The  Maijm-  of  Berwick  v.  Murnu/, 
3  Jurist,  N.  S.  1, — for  the  purpose  of  shewing,  that,  though  a  surety  may  have  no 
actual  knowledge  of  the  course  of  dealing  with  his  principal,  yet,  if  the  circumstances 
are  such  as  ought  reasonalily  to  have  led  him  to  make  inquiry,  and  he  abstains  from 
doing  so,  that  shall  be  deemed  equivalent  to  knowledge.  The  facts  of  that  case  seems 
to  me  to  differ  in  every  particular  from  the  present.  There,  Murray,  the  defendant, 
who  was  a  surety,  had  taken  from  his  piincipal  property  which  on  the  face  of  it 
appeared  to  be  the  property  of  another  I  do  not  see  how  that  can  have  any  applica- 
[599]-tion  to  the  case  now  before  the  court  As  far  as  I  can  judge  from  the  evidence, 
and  looking  at  the  finding  of  the  jury,  I  feel  bound  to  say  that  Mr.  Rolt  did  not  know 
that  the  20001.  which  was  paid  on  the  13th  of  September  was  any  other  than  a  payment 
on  account  of  the  third  instalment ;  though,  perhaps,  if  he  had  inquired,  he  might 
have  ascertained  that  it  was  a  payment  on  account  and  in  anticipation  of  the  fourth 
and  last  instalment.     I  therefore  think  there  should  be  no  rule. 

WiLLES,  J.     I  am  of  the  same  opinion.     As  to  the  first  point,  Mr.  Knowles  says, 
that,  as  the  20001.  was  paid  to  Mr.  Rolt  or  to  his  account,  he  sustained  no  prejudice 
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fioiu  its  being  an  anticipatory  payment,  I'mI  I  must  confess  I  do  not  see  how  the 
receipt  of  the  money  from  Mare,  or  by  means  of  Mare's  order,  in  satisfaction  of  a  debt 
due  to  him  from  Mare,  can  establish  that  proposition.  A  case  of  SamucU  v.  Hawarth, 
3  Meriv.  278,  was  cited  on  the  former  argument  (ante,  p.  574),  which  is  a  decision  of 
Lord  Eldon's  very  much  in  point.  His  Lordship  there  says  :  "  A  creditor  has  no  right, 
— it  is  against  the  faith  of  his  contract, — to  give  time  to  the  principal,  even  though 
manifestly  for  the  benefit  of  the  surety,  without  the  consent  of  the  surety."  It  is 
clear,  therefore,  there  must  be  an  assent  by  the  surety  to  the  creditor's  dealing  with 
the  principal  debtor  otherwise  than  in  the  manner  ])ointed  out  by  the  contract :  and 
it  is  no  answer  to  say  that  it  is  for  the  advantage  of  the  surety,  or  that  he  has  sustained 
no  prejudice.  Here,  there  was  an  unauthorized  payment  of  20001.  to  Mare ;  and,  as 
this  payment  was  made  without  Rolfs  assent,  that,  according  to  Saniuell  v.  Howarth, 
was  such  a  prejudice  to  him  as  surety  as  to  discharge  him.  Then,  assuming  that  to 
be  so,  Mr.  Knowles  contends  that  there  was  here  evidence  of  assent  on  the  [600]  pait 
of  Mr.  Rolt,  inasmuch  as  he  knew  of  the  payment,  and  must  under  the  circumstances 
have  known  that  it  was  a  pre-payment.  The  jury,  however,  have  found  that  Mr.  Rolt 
was  not  aware  that  the  payment  of  the  20001.  was  a  prepayment.  He  believed  it  to 
be  part  of  the  third  or  launching  instalment,  which  had  then  become  due.  But  then 
Mr.  Knowles  contends  that  the  surrounding  circumstances  were  such  that  they  ought 
to  have  put  Mr.  Rolt  upon  inquiry  ;  and,  if  he  had  inijuired,  he  would  have  found 
that  the  launching  instalment  had  been  all  paid  more  than  two  months  before,  and, 
as  he  abstaiue<l  from  inquiry,  he  must  in  equity  be  presumed  to  have  knowledge  of, 
and  consequently  to  have  assented  to,  that  luiauthorized  payment.  But  no  authority 
has  been  cited  which  goes  that  length  :  and  the  doctrine  of  constructive  assent  is  not 
one  which  ought  to  be  admitted,  ceitainly  not  one  which  a  court  of  law  ought  to 
extend.  No  case  has  been  cited  to  shew  that  any  such  duty  to  inquire  is  imposed 
on  a  surety.  The  case  of  Owen  v.  Uoman,  4  House  of  Lords  Cases,  997,  says  that  such 
a  duty  is,  under  suspicious  circumstances,  imposed  upon  the  creditor,  but  it  does  not 
say  that  that  is  so  as  to  a  sui'ety.  In  the  case  of  The  Mayor  of  Berwick  v.  Murray,  the 
question  really  was  whether  a  person  obtaining,  for  no  consideration,  property  from 
one  who  was  not  the  true  owner,  nor  even  the  appai'cnt  owner,  and  under  circumstances 
calculated  to  engender  a  suspicion  that  he  was  dealing  with  property  which  was  not 
his  own,  could  retain  it  as  against  the  ti'ue  owner.  It  was  a  totally  ditlerent  case  from 
this  in  all  its  cii-cumstances.  It  can  have  no  application  to  the  case  of  a  person  bona 
fide  receiving  money  which  he  has  no  reason  to  liclicve  has  been  unduly  obtained.  I 
think  there  was  no  duty  imposed  upon  Mi'.  Rolt  to  make  inquiry,  and  that  there  was 
nothing  to  e.xcite  his  suspicion  or  to  put  [601]  him  upon  his  guard.  The  only  circum- 
stance which  could  at  all  be  relied  on  is,  the  fact  that  the  payment  which  was  called 
the  launching  instalment  was  made  at  a  time  when  theie  was  reasonable  ground  for 
supposing  that  the  vessel  was  finished,  and  therefore  that  the  only  payment  which 
remained  to  be  made  was  the  fourth  or  final  instalment.  But  that  seems  to  me  to 
assume  that  all  the  payments  had  been  regularly  made  at  the  stipulated  pei-iods,  and, 
if  so,  the  launching  instalment  must  have  been  due  a  long  time  before.  Upon  the 
whole,  therefoic,  I  think  there  should  bo  no  rule. 

BvLKs,  J.,  having  been  counsel  for  the  plaintitls  upon  the  former  trial,  took  no  part 
in  this  decision. 


Rule  refused. 


Affirmance  of  judgment. 


Feb.  3,  I860.— The  plaintifVs  appealed  against  thi.s  decision  ;  anil  the  case  came 
on  for  argument  in  the  E.xchcqucr  Chambi'r  on  the  .'ird  of  Februaiy,  lt^()0,  before  Lord 
Chief  Baron  Pollock,  Wightman,  J  ,  Chaiuiell,  B.,  Hill,.!.,  anil  Blackburn,  .1.  Tiie 
first  points  for  argument  were  as  follows : — 

For  the  plaintitrs,— That,  under  the  circumstances  stated  in  the  case,  there  is 
nothing  to  shew  that  the  defetidant  was  or  could  be  prejudiced  in  his  capacity  of 
surety  by  any  of  the  advances  made  by  the  plaintiffs  to  Mare,  and  therefore  he  was 
not  t'heri3l)y  discharged  from  his  liabilitiy  as  such  surety  :  That  the  defendant  must  bo 
taken  in  eiiuity  to  have  had  notice  and  knowledge  of  such  advances,  and  of  the  circum- 
stances under  which  and  of  the  purposes  for  which  they  were  made,  and  to  have 
a.ssented  thereto,  and  therefore  he  was  not  by  such  advances,  oi'  any  of  them,  discharged 
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from  liis  [G02]  liability  as  such  surety  :  That,  upon  the  facts  stated  in  the  case,  it  was 
the  duty  of  the  defendant  to  make  inquiry  for  what  purposes  and  under  what  circum- 
stances the  said  advances  were  made  by  the  plaintiffs  to  Mare,  and  that,  the  defendant 
not  having  made  any  such  inquir}',  it  must  be  taken  as  against  him  that  he  knew  for 
what  purposes  and  under  what  cii'cumstances  the  same  were  made,  and  assented 
thereto  :  And  that,  upon  the  facts  stated  in  the  case,  and  notwithstanding  the  findings 
of  the  jury,  the  defendant  w;is  not  discharged  from  his  liability  as  surety. 

For  the  defendant, — 1.  That  the  court  of  Common  Pleas  were  right  in  refusing 
to  grant  the  rule,  and  that  the  verdict  ought  to  stand  for  the  defendant. — 2.  That  all 
the  material  allegations  in  the  fourth  and  fifth  pleas  were  proved  at  the  trial  and 
affirmed  by  the  jury,  and  that  the  special  replications  to  those  pleas  respectively  were 
not  proved,  and  were  negatived  by  the  finding  of  the  jury. — 3.  That  it  is  immaterial 
to  the  validity  of  the  defence  whether  the  defendant  was  or  was  not  in  fact  prejudiced 
by  the  prepayments. — 4.  That  the  defendant  was  in  fact  prejudiced  by  the  pre-paj'- 
ment  of  the  two  sums  respectively  of  10001.  and  20001. — 5.  That  the  points  upon 
which  the  I'ule  was  moved  in  the  court  of  Common  Pleas  have  no  foundation  in  law 
or  equity,  and  that  they  are  not  raised  by  or  open  to  the  plaintifts  upon  the  pleadings. 

Welsby  (with  whom  were  Knowles,  Q.  C,  and  W.  A.  Collins),  for  the  appellants 
(the  plaintifts).  Having  urged,  as  was  urged  below,  that  there  was  nothing  to  shew 
that  the  defendant,  as  surety,  had  sustained  or  could  sustain  any  prejudice  or  damage 
from  the  circumstance  of  advances  having  been  made  to  Mare  before  the  stipulated 
times  for  payment  of  the  instalments,  he  proceeded  to  contend,  that,  upon  the  facts 
[603]  stated  in  the  case,  there  was  enough  to  shew  that  the  defendant  had,  according 
to  the  doctrine  of  equity  applicable  to  contracts  of  suretyship,  con.structive  knowledge 
of  those  payments.  [Pollock,  C.  B.  Can  we  infer  knowledge  from  the  facts  stated, 
when  the  jury  have  not  found  it?  Hill,  J.  Constructive  knowledge  or  notice  is 
matter  of  legal  inference  from  certain  facts.  Until  those  facts  are  found,  we  cannot 
say  whether  there  was  or  was  not  constructive  notice.]  The  facts  are  found  in  the 
special  case.  [Wightman,  J.  No.  All  you  have  is,  the  evidence  and  the  finding 
of  the  jury.]  The  jury  have  found  that  Mr.  Rolt  did  not  know  of  the  pre-payments. 
That  was  the  only  question  of  fact  expressly  left  to  them.  They  must  be  taken  to 
have  found  that  on  the  undisputed  facts  of  the  case  as  proved  in  evidence.  [Hill,  J. 
If  you  contend  that  there  was  constructive  notice,  you  ought  to  have  had  that  found, 
or  the  facts  found  from  which  constructive  notice  follows  as  a  conclusion  of  law  from 
the  evidence.]  A  court  of  equity  would  draw  the  inference  from  the  pleadings. 
[Hill,  J.  In  equity  the  judge  performs  the  functions  of  a  jury  also.]  This  being 
a  motion  in  effect  calling  upon  this  court  to  enter  a  verdict  for  the  plaintiifs  because 
certain  facts  were  proved  in  evidence  which  amount  in  equity  to  constructive  notice, 
undoubtedl}'  those  facts  should  have  been  found  by  the  jury.  [Pollock,  C.  B.  Con- 
structive notice  is  notice.  The  jury  found  that  Mr.  Rolt  had  no  notice.  You  are 
only  entitled  to  move  upon  any  ground,  legal  or  equitable,  which  is  not  inconsistent 
with  the  finding  of  the  jury.]  Tiiis  is  not  inconsistent  with  the  finding  of  the  jurj'. 
The  difliculty  is,  that  the  jury  have  not  .said  anything  about  it  one  way  or  the  other ; 
nor  have  the  facts  been  left  to  them  eo  intuitu.  [Blackburn,  J.  Nor  have  they 
been  admitted  by  agreement  of  counsel  at  the  trial.]  If  we  had  contended  for  actual 
know-[604]-ledge,  we  should  have  submitted  that  question  to  the  jury,  if  there  was 
any  evidence  of  it :  or,  if  the  Lord  Chief  Justice  had  ruled  that  there  was  no  evidence 
of  it,  we  might  have  moved  on  the  ground  of  misdirection.  But,  by  the  course  the 
cause  took  at  the  trial,  we  wei'e  depri\ed  of  the  opportunity  of  so  doing. 

Sir  Fitzroy  Kelly  (witli  whom  were  Wilde,  Q.  C,  and  Garth),  contra,  was  not 
called  upon. 

Pollock,  C.  B.  I  believe  we  are  all  of  opinion  that  there  is  no  occasion  to  trouble 
the  learned  counsel  in  answer  to  this  application  :  but  that,  considering  this  as  a  rule 
to  enter  a  verdict  for  the  plaintifts,  against  which  cause  is  to  be  shewn  in  the  first 
instance,  we  are  all  of  opinion  that  the  rule  ought  not  to  be  granted.  Speaking  in 
this  respect  only  for  myself,  I  would  make  this  remark,  that  this  case  appears  to  me 
to  illustrate  what  I  have  sometimes  doubted,  viz.  whether  the  power  of  reserving  these 
points  has  dispensed  altogether  with  the  propriety  of  tendering  a  bill  of  exceptions. 
This  is  only  my  own  view  ;  but  I  think  the  point  which  Mr.  Welsby  meant  to  raise 
was  properly  either  the  subject  of  a  bill  of  exceptions  or  of  a  motion  for  a  new  trial, — 
not  that  which  was  reserved  by  the  learned  judge, — on  the  ground  of  misdirection. 
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Neither  of  these  courses  has  Ijceii  adopted.  I  believe  we  arc  all  of  opinion  that  this 
rule  ought  not  to  be  gianted,  and  upon  this  ground, — that  it  is  for  the  purpose  of 
entering  a  verdict  for  the  plaintiffs.  It  is  the  duty  of  the  counsel  who  moves  that  the 
verdict  should  be  so  entered,  to  shew  that  the  plaintiffs  are  entitled  to  it.  Now, 
certainly,  prima  facie,  the  withdrawal  of  a  fund  which  is  a  security  for  the  thing  in 
respect  of  the  not  doing  of  which  he  is  now  called  upon  to  pay  damages,  is  a  prejudice 
to  the  [605]  surety.  He  is  not  in  the  same  situation  with  regard  to  his  principal  in 
which  he  ought  to  be  placed  :  he  is  deprived  of  tlie  security  of  the  fund  out  of  which 
the  company  might  in  the  first  instance  have  indemnified  themselves.  With  regard 
to  the  point  that  there  was  constructive  notice,  that  has  very  properly  been  abandoned 
by  Mr.  ^Velsby.  It  is  clearly  not  tenable  :  Prima  facie,  the  surety  was  prejudiced  by 
the  e.xisting  state  of  things.  Whether  there  could  have  been  any  proof  to  shew,  that, 
notwithstanding  the  appearance  of  prejudice,  in  reality  none  was  or  could  be  sustained, 
it  is  not  at  all  necessary  to  inquire.  It  is,  however,  exxeedingly  difficult  to  conceive  any 
st;ite  of  things  in  which  it  must  not  to  a  considerable  extent  be  a  prejudice  to  a  surety 
to  have  a  fund  withdrawn  which  would  be  in  reality  the  security  to  the  company  with 
whom  he  is  contracting,  and  to  the  surety  who  guarantees.  Upon  these  grounds,  we 
are  all  of  opinion  that  the  rule  cannot  be  granted,  and  that  the  judgment  of  the  court 
of  Common  Pleas  must  be  affirmed. 
Judgment  affirmed. 

End  of  Easter  Term. 

[606]     In  Thk  Exchequer  Chamber. 
Easter  Vacation,  22  Victoria. 

Wheeler  v.  CxRay.     1859. 

rS.  C.  28  L.  J.  G.  P.  200;  5  Jur.  N.  S.  916  ;  7  W.  R.  325.     See  miJiams  v.  Goldinff, 

1865,  L.  R.  I  C.  P.  78.] 

A  landloid  is  justified,  under  the  83rd  section  of  the  Metropolitan  Building  Act, 
18  &  19  Vict.  c.  122,  in  entering  premises  in  the  occupation  of  his  tenant  from  year 
to  year,  and  pulling  down  and  re-building  the  party-wall  between  it  and  other 
piemises  belonging  to  him,  without  giving  the  notice  required  by  s.  85, — such 
tenant  not  being  an  "owner"  within  the  interpretation  clause,  s.  .3:  and  it  is  no 
objection  that  he  has  neglected  to  give  the  notice  to  the  district-surveyor,  retpiirod 
by  s.  38. 

This  was  an  action  of  trespass  for  breaking  and  entering  certain  ])remises  in  the 
occupation  of  the  plaintili',  in  Gray's  place.  King's  Road. 

The  defendant  pleaded  not  guilty  "  liy  statute,"  the  statute  referred  to  in  the 
margin  of  the  ])lea  being  the  Metropolitan  Building  Act,  ISA;  19  Vict.  e.  122,  ss.  3, 
82,  83,  85,  anfl  10"<  ;  and  also  leave  and  licence. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  sittings  at  Westminster  after  Michaelmas 
Term,  1857,  a  verdict  was  found  for  the  plaintiff,  subject  to  leave  reserved  to  the 
defendatit  to  move  to  enter  a  nonsuit.  A  rule  was  obtained  accorfiingly,  which  in 
Trinity  Teim  last  was  made  al)solute,  the  court  of  Common  I'leas  holding  that  a  land- 
lord is  justified,  under  the  83rd  section  of  the  Metropolitan  Building  Act,  in  entering 
premises  in  the  occupation  of  his  tenant  from  year  to  year,  and  pulling  down  and 
re-building  the  party-wall  between  it  and  othei'  promises  belonging  to  him,  without 
giving  tli('  notice  lequired  by  s.  85, — such  tenant  not  being  an  "owner"  within  the 
inteipretation  clause,  s.  3,  and  that  it  is  no  olijection  that  he  has  neglected  to  give  the 
notice  to  the  district-surveyor,  re(|uired  by  s.  38.     Vide  ante,  vol.  iv.,  p.  584. 

Against  this  decisicju  the  plaintiff  apjjcaled  ;  and  the  i'as((  was  argued  in  the 
Exchequer-  Cliamber  on  the  7th  of  Ecliruarv  last,  b('foi('  Gromplon  J.,  Hramwell,  B., 
and  Hill,  .1. 

[607]  Gibbons  was  heard  on  behalf  of  the  plaintilV.  The  ;ii'guments  urged  were 
sulistantially  the  same  as  those  urged  in  the  court  below. 

T.  Chitty,  control,  was  not  called  upon. 

Crompton,  J.     I  am  of  opinion  that  the  court  of  Common  Pleas  decided  rightly 


594  WHEELER    r.  GRAY  6  C.  B.  (N.  S.)608. 

in  this  case.  They  did  not  determine  it  upon  any  question  whether  notice  of  action 
was  necessary  or  not ;  and,  in  the  view  we  take,  it  is  unnecessary  for  us  to  consider  it. 
No  answer  has  been  given  to  the  (juestion  which  I  put  in  the  course  of  the  argument, 
why  the  83rd  section  of  the  Metropolitan  Building  Act  does  not  sufficiently  justify 
this  alleged  trespass.  It  was,  indeed,  urged  that  there  ought  to  be  an  exception 
implied  where  the  "building  owner  "  and  the  "adjoining  owner"  are  the  same  person  : 
Init  I  do  not  see  that.  I  do  not  see  why,  if  all  the  party-structure  which  requires 
repair  belongs  to  one  owner,  the  section  cannot  appl_v.  The  83rd  section  gives  a 
protection  to  the  building  owner  against  the  tenant  of  the  adjoining  owner  in  doing 
the  requisite  works.  There  is,  in  my  opinion,  no  reason  why  it  should  not  also 
protect  him  against  his  own  tenant.  The  S6th  section  governs  this  case,  unless  the 
giving  some  notice  to  the  tenant  is  necessary  as  a  condition  precedent.  The  provisions 
of  the  S5th  section  have  been  relied  on  by  the  plaintiff.  That  section  provides  that 
"  no  building  owner  shall,  except  with  the  consent  of  the  adjoining  owner,  or  in  cases 
where  any  party-structure  is  dangerous,  in  which  case  the  provisions  hereby  made  as 
to  dangerous  structures  shall  apply,  exercise  any  right  hereby  given  in  respect  of  any 
party-structure,  unless  he  has  given  at  least  three  months'  previous  notice  to  the 
adjoining  owner,  by  delivering  the  same  to  him  personally,  or  by  sending  it  by  post 
in  a  [608]  registered  letter  addres.sed  to  such  owner  at  his  last  known  place  of  abode ; 
and  that  the  notice  so  given  shall  be  in  writing  or  printed,  and  shall  state  the  nature 
of  the  proposed  work,  and  the  time  at  which  such  work  is  proposed  to  he  commenced." 
The  reasoning  of  the  court  of  Common  Pleas  is  very  cogent,  that  the  building  owner 
need  not  give  any  such  notice  to  himself.  The  tenant  is  excluded  by  the  interpreta- 
tion clause,  s.  3,  from  being  considered  an  "  owner,"  and  therefore  no  such  notice  need 
be  given  to  him.  He  is  not  protected  in  any  case  ;  for,  the  adjoining  owner  might 
consent  to  the  building  owner  doing  the  repairs  immediately.  Such  consent  was  in 
fact  given  in  this  case.  It  was  further  urged  that  the  defendant  cannot  rely  on  the 
statute,  because  no  notice  had  been  given  to  the  district-sur\'eyor  of  the  intended  work, 
under  s.  38.  The  judgment  of  the  court  of  Common  Pleas  on  this  point  is  satisfactory 
to  me,  holding  as  they  do  that  the  giving  of  notice  to  the  district-surveyor  is  not  a 
condition-precedent  to  the  defendant's  being  entitled  to  the  protection  of  the  act.  If 
the  notice  is  not  given,  there  is  only  a  liability  to  penalties  under  s.  41.  I  there- 
fore think  the  defendant  was  justified  in  what  he  did,  though  he  had  not  given  either 
notice. 

Br.\iiwell,  B.  I  also  abstain  from  giving  anj-  opinion  upon  the  question  whether 
a  notice  of  action  was  necessary.  On  the  other  point,  I  agree  with  my  Brother 
Crompton  that  the  defendant  is  entitled  to  judgment.  It  has  been  contended  that 
ss.  82  and  83  of  the  act  onlv  apply  to  eases  in  which  the  building  and  adjoining  owners 
are  diflferent  persons,  and  not  to  cases  where  they  are  the  same  person.  That  argu- 
ment is  not,  in  my  opinion,  well-founded.  The  statute  does  not  say  that  one  person 
may  not  fill  both  characters.  The  term  "  party-wall "  is  in  s.  3  defined  to  mean  [609] 
"every  wall  used  or  built  in  order  to  be  used  as  a  separation  of  any  building  from  any 
other  building,  with  a  view  to  the  .same  being  occupied  by  different  persons."  So  that 
a  "  pai'ty-wall,"  ma\'  belong  in  all  its  parts  to  one  jjerson.  The  term  "  party-structure  " 
includes  "party-walls,"  &c.,  "and  other  structures  separating  buildings,  &c."  "which 
belong  to  different  owners,  or  which  are  approached  by  distinct  staii'cases  or  separate 
entrances  from  without."  So  that  a  party-structure  may  belong  to  the  same  owner. 
Section  82,  it  is  true,  seems  rather  to  suppose  that  there  would  be  two  owners  :  but  it 
may  have  a  sensible  application  when  there  is  one  owner  only,  viz.  when  there  is  an 
owner  who  occupies  one  building  himself,  and  who  has  let  the  building  on  the  other 
side  of  the  party-wall  to  a  tenant  from  year  to  year.  It  is  said  that  he  might  get  rid 
of  his  tenant  by  giving  him  notice  to  quit,  and  that  he  might  then  do  the  repairs ;  but 
it  may  be  a  very  long  time  before  he  could  legallv  determine  the  tenancy  in  that  way. 
The  case  of  the  present  defendant  may  be  within  the  mischief  the  statute  intended  to 
remedy.  Fui-thei-,  it  was  pressed  upon  us,  that,  had  there  lieen  another  person  as 
adjoining  owner,  three  months'  notice  must  have  been  given  to  him  before  anything 
could  have  been  done,  and  that  he  could  have  given  notice  of  it  to  his  tenant.  But 
there  is  no  obligation  upon  the  adjoining  owner  to  give  any  such  notice  to  his  tenant  ; 
and  also,  the  adjoining  owner  may,  if  he  pleases,  give  his  consent  that  the  works  shall 
be  commenced  immediately.  As  far  as  ss.  83  and  8.5  are  concerned,  the  tenant  fiom 
year  to  year  is  left  out  of  the  protection  of  the  statute.     I  do  not  think  that  we  ought 
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to  put  an  implied  ipialification  upon  tlio  act  of  parliament,  without  some  necessity. 
The  right  to  pull  down  and  repair  any  party-stiuctuie  is  applicable,  in  my  opinion,  to 
a  case  where  one  person  is  the  owner  [610]  of  the  two  adjoining  premises.  We  have 
no  right  to  cut  down  the  operation  of  the  statute  to  a  case  where  there  are  two  owners 
only.  There  is  no  strong  ground  of  reason  or  convenience  to  warrant  us  in  so  doing. 
On  the  contrary,  reason  and  convenience  seem  to  point  the  other  way. 

Watson,  B.  I  am  of  the  same  opinion.  If  we  were  to  adopt  the  construction  con- 
tended for,  it  would  be  taking  out  of  the  act  of  parliament  all  cases  where  the  owner 
of  two  adjoining  premises  occupied  one  of  them  himself  and  let  the  other  to  a  tenant 
from  year  to  year. 

llil,!>,  J.  It  is  admitted  that  this  is  a  party-wall ;  and  it  is  found  as  a  fact  that  it 
was  out  of  repair,  and  that  the  defendant  repaired  it.  There  is  nothing  to  shew  that 
anything  was  done  beyond  what  was  necessary  for  doing  the  repairs.  No  negligence 
or  improper  delay  was  shewn,  or  any  violation  of  the  Metropolitan  Building  Act.  The 
defendant  is  not,  I  think,  a  trespasser,  for  want  of  giving  notice  to  the  district- 
suiveyor  :  nor  is  he  so,  in  my  opinion,  for  want  of  the  notice  required  to  be  given  to  the 
adjoining  owner.  The  attention  of  the  legislature  was  dii'ected  to  the  interests  of  the 
adjoining  owner  and  building  owner.  The  only  provision  in  favor  of  the  tenant  is, 
that  the  person  who  has  to  do  the  repairs  is  to  do  them  in  such  a  manner  and  at  such  a 
time  as  not  to  cause  unnecessary  inconvenience  to  the  adjoining  owner  :  s.  8.5,  clause  3. 
Where  there  is  an  adjoining  owner,  he  might  waive  the  necessity  of  the  three  months' 
notice,  and  give  his  consent  to  the  repairs  being  done  at  once.  If  he  does  so,  his 
tenant  woidd  have  no  action  of  case  or  trespass  against  the  building  owner,  if  the 
re])airs  are  done  properly.  Here  the  adjoining  owner  and  build-[611]-ing  owner  is  the 
same  person,  viz.  the  defendant.  He  could  not  be  required  to  give  notice  to  himself 
Trespass,  therefore,  will  not  lie  :  but  an  action,  I  thirrk,  might  nevertheless  have  been 
maintained,  had  there  been  any  negligence  or  improper-  delay. 

Judgment  affirmed. 


Roberts  v.  Brett.     May  16th,  1859. 

[Affirmed  in  House  of  Loi-ds,  6  C.  B.  N.  S.  611  ;  1 1  H.  L.  C.  337  ; 
11  E.  R.  1363  (with  note).] 

By  an  irnlerrtiu'c  of  the  1.5th  of  May,  1855,  the  plaintifV  covenanted  that  he  wordd 
forthwith,  at  his  owir  expense,  pr'ocrrr'c  a  suitable  vessel,  arrd  stow  on  board  a  cer'tain 
telegraphic  cable  then  at  Mordon's  Wharf,  aird  would  rig,  fit  out,  &c.,  the  said  sliip, 
arrd  would  have  her  fully  equipped  at  the  Nor'e,  I'eady  for  sea,  on  or  befor'o  the 
15th  of  July  then  next,  and  pr-oceed  forthwith  to  Cape  T.,  and  there  lay  dowrr  the 
cable  &c.  And  the  defendarrt  coveiranted  to  pay  the  dcferrdant  50001.  by  certain 
instalnicrrts,  viz.  10001.  on  or  bcfor-e  the  e.xpir'ation  of  severr  days  after  the  arr-ival 
of  the  \essel  alongside  Morden's  Wliar'f,  20001.  orr  or-  befor-e  the  e.xpir-ation  of 
tweirty-orre  da^'s  after  the  vessel  should  have  arrived  alongside  Mor-den's  Wharf, 
and  20001.  when  and  so  soon  as  the  ship  shoirld  put  to  sea  fr-om  the  Xor-e  :  "Arrd 
it  was  thcr-eby  agr-eod  arrd  dcclar-cfl,  that,  for-  the  trrrc  pcrfor-niarrcc  of  the  coverrarrts 
by  the  plaintifl'  (arrd  the  deferrdarrt  rcspectivel}')  ther-(Mrrbcfor-e  corrt.-urred,  iVc,  the 
plairrtiir  (arrd  the  deferrdarrt)  should,  within  terr  (lays  from  the  c.xeeirtion  of  these 
pr-escrrts,  give  arrd  execute  to  the  deferrdarrt  (or-  the  plairrtill),  iVc,  a  borrd  in  tiio 
perral  sum  of  50001.  :"— Held,  that  the  giviirg  of  the  Irond  by  the  plairrtitt'  to  the 
defendarrt  was  a  condition  precederrt  to  his  right  to  sue  the  defendant  for  a  bi'each 
of  his  coirtr-act  in  refusiirg  to  allow  the  plairrtiff  to  stow  the  cable  on  board  a 
suitable  vessel. 

Krror-  from  the  court  of  Common  Pleas  -.  see  17  C.  B.  534,  and  18  C.  B.  501.  Since 
the  ar-girmerit  of  the  derrrrrrrcr-,  the  dec-lar-atiorr  was  amcrrdcd  by  strikirrg  oirt  the  sccorrd 
Irr-each,  and  aildirig  the  wor'ds  in  italics  at  ]).  (il8. 

The  (k'clar-ation  staterl,  that,  by  a  certain  irrderrturc  rrradc  belwccrr  the  plainlill'  of 
(he  orre  par-t,  aird  the  deferrdarrt  of  the  other-  par-t,  arrd  bear-irrg  date  the  15th  of  May, 
1855,  he  the  plaintitl',  for  the  corrsider-atiorrs  tlror-cirr  rrrerrtioried,  for-  himself,  his  heir's, 
executors,   and    administratoi-s,   covenanted    with   lire   deferrdarrt,   his  executors  and 
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administratois,  in  manner  following,  that  is  to  say.  that  he  the  plaintiff  should  and 
would  forthwith,  at  his  own  expense,  procure  the  "  Cornwall "  frigate,  or  some  other 
suitable  ship  or  vessel,  and  [6j2]  should  and  would  (unless  prevented  by  fire,  tempest, 
or  the  Queen's  enemies)  stow  or  cause  to  be  stowed  on  board  the  said  ship  or  vessel 
the  submai-ine  telegraphic  cable  which  was  150  miles  in  length  or  thereabouts,  and 
was  then  at  Morden's  Wharf,  East  Greenwich,  in  the  county  of  Kent,  and  in  the  said 
indenture  afterwards  called  for  the  sake  of  distinction  "  The  African  and  Sardinian 
Gable ;"  and  also  should  and  would,  at  the  like  expense,  unless  prevented  as  aforesaid, 
rig,  complete,  fit  out,  provide,  and  provision  the  said  ship  or  vessel  with  all  proper 
and  sufficient  masts,  rigging,  ropes,  spars,  cables,  anchors,  ship-chandlery,  and  other 
stores  and  provisions ;  and  also  should  and  would,  at  the  like  expetise,  obtain  and 
provide  and  pay  competent  and  sufficient  officers  and  crew  for  the  purpose  of  navigating 
the  said  ship  or  vessel,  and  workmen  and  others  to  assist  in  laying  down  the  said  cable  ; 
and  also  should  and  would,  at  the  like  expense  (unless  prevented  as  aforesaid),  provide 
and  place  on  board  the  said  ship  or  vessel,  to  the  satisfaction  of  the  defendant,  his 
executors  and  administrators,  proper  and  sufficient  breaks  and  rollers  in  order  that 
the  said  cable  might  be  properly  paid  out,  and  should  and  would  to  the  extent  of 
6001.  pay  the  expense  of  insuring  the  said  cable  to  the  amount  of  (iO,0001.  ;  and  should 
and  would,  at  the  like  expense  (unless  prevented  as  aforesaid),  if  so  required  by  the 
defendant,  his  executors  or  administrators,  place  on  board  ifrom  the  said  Morden's 
Wharf  any  further  quantity  of  submarine  telegraphic  cable,  not  exceeding  in  weight 
forty  tons,  which  the  defendant,  his  executors  and  administrators,  should  require ; 
and  should  and  would  (unless  prevented  as  aforesaid)  do  and  perform  all  the  several 
acts  thereinafter  covenanted  to  be  performed  by  him  the  plaintiff",  and  have  the  said 
ship  fully  equipped  in  all  respects,  and  ready  for  sea,  at  the  Nore,  on  or  before  the 
15th  of  July  then  next;  and  [613]  further  that  he  the  plaintiff  should  and  would,  as 
soon  as  the  said  ship  or  vessel  should  be  ready  for  sea  at  the  Nore  as  aforesaid,  unless 
prevented  as  aforesaid,  cause  the  same  to  pi'oceed  with  the  said  cable  or  cables  on 
board,  as  the  case  might  be,  to  Cape  Tabague,  on  the  northern  coast  of  Afi'ica;  and 
should  and  would,  at  such  expense  as  aforesaid  (unless  prevented  as  aforesaid),  with  all 
convenient  dispatch,  proceed  to  pay  out  and  lay  down  the  said  African  and  Sardinian 
Cable  from  the  said  Cape  Tabague,  or  as  near  thereto  as  might  be  piacticable,  to  the 
Cape  Spaitivento,  in  the  island  of  Sardinia,  or  a-:  near  thereto  as  might  be  practicable  ; 
and  should  and  would,  at  his  own  expense,  piovide  all  steam-tugs  and  other  vessels 
necessary  for  la3n'ng  down  the  said  cable  as  last  aforesaid  ;  and  also  should  and  would 
(unless  prevented  as  aforesaid),  according  to  the  directions  in  writing  of  the  defendant, 
his  executors  or  administrators,  either  discharge  the  other  cable  thereinbefore  mentioned 
either  at  Cape  Spartivento  or  Cape  Tabague,  as  the  defendant,  his  executors  or  adminis- 
trators, should  l)y  wiiting  under  his  or  their  hand  or  hands  diieet,  and,  if  no  such 
direction  should  be  given,  then  at  the  said  Cape  Tabague  i  and  should  and  would  with 
all  convenient  speed  after  the  said  African  and  Sardinian  Cable  should  have  been  laid 
down  (unless  prevented  as  aforesaid),  lay  down  the  said  other  cable  from  and  to  such 
places  and  in  such  direction  as  the  defendant,  his  executors  or  administrators,  should 
by  writing  under  his  or  their  hands  direct  or  require,  and  for  such  a  sum  of  money  as 
should  be  agreed  upon  between  the  plaintiff  and  defendant,  his  executors  or  adminis- 
trators, before  the  said  ship  or  vessel  should  sail  from  the  Nore  ;  and  should  and 
would,  at  the  like  expense,  provide  all  steam-tugs  and  other  vessels  necessary  for  so 
doing :  And  it  was  in  and  by  the  said  in-[614]-denture  provided  always,  that,  if  the 
plaintiff  should  (unless  prevented  as  afoi-esaid)  make  default  in  having  the  said  ship, 
with  the  said  cable  or  cables  on  board,  as  the  case  might  be,  at  the  Nore,  fully  equipped 
and  ready  for  sea  on  or  before  the  said  15th  of  July  then  next,  the  defendant,  his 
heirs,  executoi's,  or  administrators,  should  be  at  liberty  to  retain  fiom  any  moneys 
payable  by  him  or  them  under  the  covenants  for  that  purpose  thereinafter  contained, 
as  and  for  liquidated  damages  in  respect  of  such  default,  the  sum  of  2001.  per  week, 
and  after  that  rate  for  any  period  less  than  a  week  during  which  such  default  should 
continue  ;  but  the  power  of  the  defendant,  his  executors  or  admiin'sti'ators,  to  demand 
and  enforce  payment  of  the  said  sum  by  way  of  liquidated  damages,  and  to  deduct  and 
retain  the  same  as  aforesaid,  should  be  without  prejudice  to  the  right  of  the  defendant, 
his  executors  or  administrators,  to  exercise  any  other  powers  or  remedies  which  the 
defendant,  his  executors  or  administrators,  should  possess  or  be  entitled  to,  either  at 
law  or  in  equity,  liy  ^'irtue  of  those  presents  or  the  bond  thereinafter  referred  to  for 
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ciifoiciiig  the  completion  of  the  works  thereinbefore  covenanted   to  be  done,  or  for 
indemnifying   and    compensating   himself   or  themselves  for  the  damage  or  injury 
occasioned  to  him  or  them  by  reason  of  such  default :  And,  by  the  said  indenture, 
for  the  consideration  therein  mentioned,  the  defendant  did  further,  for  himself,  his 
heirs,  executor's,  and  administrators,  covenant  with  the  plaintiff,  his  executors  and 
administrators,  in  manner  following,  that  is  to  say,  that  he  the  defendant,  his  heirs, 
executors,  and  administrators,  should  and  would,  subject  to  such  rights  of  deduction 
therefrom  as  thereinbefore  mentioned,  pay  the  plaintiff,  his  executors  and  adminis- 
trators, the  sum  of  50001.  sterling  by  the  instalments  and  at  the  times  next  [615] 
thereinafter  mentioned,  that  is  to  say,  the  sum  of  10001.,  part  thereof,  on  or  before 
the  expiration  of  seven  days  after  the  arrival  of  the  said  ship  or  vessel  alongside 
Morden's  Wharf  aforesaid,  the  sum  of  20001.,  further  part  thereof,  on   or  before  the 
expiration   of  twenty-one   days   after   the  said  ship  should  have  arrived  alongside 
Moiden's  Wharf  aforesaid,  and  the  sum  of  20001.,  the  remainder  thereof,  when  and 
so  soon  as  the  said  ship  should  put  to  sea  from  the  Nore, — one  half  of  such  last-men- 
tioned sum  to  be   paid  in  cash,  and   the  other  half  thereof  by  the  defendant,  his 
executors  or  administrators,  accepting  a  bill  of  exchange  at  three  months'  date,  to  be 
drawn  upon  him  or  them  by  the  plaintiff,  his  executors  or  administrators  ;  and,  fuither, 
that  he  the  defendant  should  and  would,  on  or  before  the  expiration  of  twenty-one 
days  from  the  time  when  the  said  Sardinian  and  African  Cable  should  have  been  so 
laid  down  as  aforesaid,  deliver  or  cause  to  be  delivered  to  the  plaintiff,  his  executoi'S 
or  administrators,  or  his  or  their  nominee  or  nominees,  five  hundred  paid-up  shares  in 
the  Mediterranean  Submarine  Electric  Telegraph  Company,  of  101.  each  ;  and,  further, 
that  he  the  defendant,  his  executors  or  administrators,  if  he  or  they  should  require 
the  plaintifl'  to  hiy  down  the  said  other  cable  as  aforesaid,  should  and  would  pay  to  the 
plaintiff,  his  executors  or  administrators,  the  sum  which  might  be  so  agreed  upon  as 
aforesaid  for  his  so  doing,  on  or  before  the  expiration  of  twenty-one  days  from  the 
time  of  the  said  last-mentioned  cable  having  been  so  laid  down  :  And  it  was  thereby 
agreed  and  declared,  that,  for  the  true  performance  of  the  covenants  b}-  the  plaintiff 
thereinbefore  contained,  and  for  securing  any  penalties  which  he  might  incur  under 
these  presents,  the  plaintiff  and  two  responsible  sureties  should,  withirr  ten  days  fr-om 
the  execution  of  these  presents,  give  and  execute  to  the  defendant,  his  [616]  executors 
and  administr-atoi's,  a  bond  on  the  penal  sum  of  50001.,  and,  for  the  due  performance 
of  the  eoverrants  on  the  part  of  the  defendant  ther-einbefore  contained,  the  defeirdarrt 
and  two   responsible  sureties  should,  within  teir  days  from  the  execution  of  these 
pr-esents,  give  arrd  execute  to  the  plaintiff',  his  executors  and  administrators,  a  bond  iir 
the  penal  sum  of  50001.  :  And  it  was  in  and  by  the  said  indenture  provided  always 
arrd  thei'eby  expr-essly  agi-eed  and  dechu'ed  that  the  said  bonds  so  to  be  given  as  afor'e- 
said  shoulil  rrot  irr  any  manner  prejudice  or  affect  the  respective  i-ights  or  liabilities 
of  the  plaiirtiir,   his  heirs,  executors,  and  admirristr-ator's,  and  of  the  defendant,  his 
lieii's,  executors,  or  administi'ator-s,  under  oi'  by  vir'tue  of  these  pr'esents :  Avei'nrent, 
that,  after  the  making  of  the  .said  indcntur-e,  arrd  whilst  the  same  was  irr  full  for-ec 
aird    effect,   he  the   plaintiff'  did   forthwith,   at   his   owrr    experrse,  procure   a   suitable 
ship  or'  vessel,  within   the  terms  and  mearrirrg  of  the  said  contr'act  irr  that  behalf, 
arrd   did,  at   his    like    experrse,   rig,   eomplcto,   fit   out,    pr-ovide,   arrd    provisiorr  the 
said  ship  or  vessel  with  all  proper-  arrd  suliicient  masts,  r-iggirrg,  r-ope.s,  spar's,  cables, 
anchors,  ship-chandlery,  and  other  stor-es  arrd  provisiorrs,  arrd  was    also    ready  and 
williirg,  at  his  like  experrse,  to  obtairr  and  pr'ovidc  arrd  pay  competerrt  and  sirtlicierrt 
oflicer's  and  cr'ew  for  the  purpose  of  rravigatiirg  tire  said  ship  or  vessel,  arrd  worknrerr 
and  others  to  a.ssist  in  laying  down  the  .sard  cable  ;  arrd  did,  at  his  like  experrse,  |)r'o- 
vidc  proper  br'eaks  aird  r'olleis  irr  or'der'  that  the  said  cable  might  be  pr'opcrly   p.'iid 
out;  and   was  always  ready  and   williirg  to  place   the  sanre  oir    boar'd  the  .said  ship 
to    the    r'casonable    satisfactiorr    of    the    defendant  irr  that    Iwlralf ;   ami   was    always 
re.'idy  and  willing,  to  the  sard  exterrt  of  GOOl.,  to  pay  the  experrse  of  iirsuiing  the 
said  calile  to  the  amount    of    G0,000l.  ;    and   was   always  r'cady  and   williirg,  at    his 
[617]  like  expense,  if  so  requir-ed  by  the  deforrdarrt,  his  executors  or-  adnrinistr-atoi's, 
to  place  on  board  from  the  said  Mor-ilen's  Wharf  arry  further  quantity  of  subrrrarirre 
telegraphic  cable,  not   exceeding    irr  weight  forty   tons,   whielr    the   deferrdant,   his 
execirtoi's  arrd  admirristrator's,  should  r'cquire  ;  and  was  also  always  I'oady  and  willing 
to  do  and  pcrfoi'in  all  the  sover-al  acts  thcroiirbofore  coverranted  to  be  porfornred  by 
him  the  plairrtiii',  and  to  have  the  said  ship  fully  equipped  irr  all  r'espeets  arrd  r-eady 
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for  sea  at  the  Nore  on  or  before  the  said  15th  of  July  then  next;  and  that  he   the 
plaintift'  was  always  ready  and  willing  to  receive  the  said  African  and  Sardinian  cable, 
and  to  cause  the  same  to  be  stowed  on  board  the  said  ship,  upon  the  terms  of  the  said 
contract,  and  to  pioceed  with  the  same  and  the  said  other  cable  to  Cape  Tabague 
aforesaid,  and  with  all  convenient  dispat<:'h  to  proceed  to  pay  out  and  lay  down  the 
same  according  to  the  terms  of  the  said  contract,  and  in  other  respects  fully  to  perform 
and  carry   out  the  same  on  his  pai't  and  behalf,  and  was  also  ready  and  willing, 
according  to  the  terms  of  the  said  contract,  to  bring  the  said  ship  alongside  the  said 
Morden's  Wharf  for  the  purposes  in  the  said  contract  mentioned  ;  but,  before  the  time 
arrived  for  so  doing  according  to  the  terms  of  the  said  contract,  the  defendant  refused 
to  perform  the  said  contract  on  his  part,  and  dispensed  with  the  said  vessel  being 
brought  alongside  the  said  wharf :  and  that  he  the  plaintiff  has  performed  and  fulfilled 
all  conditions  precedent  on  his  part  to  be  performed  and  fulfilled,  and  everything  has 
taken  place  and  happened  to  entitle  the  plaintitt'  to  a  performance  by  the  defendant 
of  the  said  indenture  and  all  the  said  conditions,  covenants,  and  stipulations  therein 
contained  on  his  the  defendant's  part  to  be  performed  and  fulfilled,  — of  all  which 
several  premises  the  defendant  always  had  full  knowledge  and  notice,  and  was  from 
time  to  time  [618]  requested  by  the  plaintift'  to  stow  on  board  the  said  ship  the  said 
cables  on  the  terms  and  for  the  purposes  aforesaid,  and  also  to  inspect  the  said  breaks 
and  rollers  so  provided  by  the  plaintift"  as  aforesaid  ;  for  the  doing  and  accomplishing 
of  all  which  several  matters  and  things  a  reasonable  time  had  elapsed  liefore  the  com- 
mencement of  this  suit :  Yet  the  defendant  did  not  nor  would  stow  or  allow  to  be 
stowed  on  board  the  said  ship  the  said  African  and  Sardinian  Cable,  and  the  said 
other  cable,  or  either  of  them,  or  any  part  thereof,  but  wholly  refused  so  to  do,  and 
therein  made  default,  and  wholly  and  absolutely  refused  to  perform  the  said  contract 
on  his  part ;  and,  by  reason  of  the  premises,  the  plaintift'  lost  the  benefit  of  the  pay- 
ment and  shares  that  he  would  otherwise  have  obtained,  and  the  profits  and  advantages 
that  would  have  accrued  to  him,  if  the  contract  had  been  performed  by  the  defendant : 
and  that  the  defendant  caused  the  said  African  and  Sardinian  Cable  to  be  stowed  on 
board  a  certain  ship  or  vessel  other  than  the  plaintiff^'s,  and  thereby  broke  his  said 
contract  with  the    plaintiff,  and    thereby  discharged,  prevented,  and    hindered    the 
plaintift'  from  fully  and  completely   performing  the  same  on  his  part  and   behalf : 
And  the  plaintiff  further  sat/s  and  as.'iigns  fm-  breach  of  the  said  contract  between  the  plaintiff 
and  the  defendant,  that  the  defendant  did  not  uithin  ten  dat/s  from  the  excctttion  of  the  savl 
indenture,  or  at  any  time,  give  and  execute  to  the  j^laiutiff,  nor  dU  he  tcithin  the  saul  period 
of  ten  days,  or  at  any  time,  procure  tuv  responsible  persons,  or  any  responsible  person  or 
persons,  as  sureties  or  surety  on  his  behalf,  to  give  and  execute,  nor  did  the  defeiulant  and  two 
rc'tponsible  persons,  nor  did  tiro  responsdtle  persons,  w  ariy  responsible  persons  or  person,  as 
sureties  or  surety  on  behalf  of  the  defendant,  then  or  at  any  time  give  or  execute  to  the  plaintiff 
a  bond  or  [619]  boiuls  in  the  penal  sum  of  5000/.  foi-  the  due  performance  by  the  defeiulant 
of  the  other  covenants  on  his  part  to  be  perfornud  in  the  said  indenture  contained,  as  by  hv> 
said  covenant  in  that  behalf  he  agreed  to  do  :  and  the  defendant  therein  wholly  failed  and 
made  default :  And  the  plaintiff  says,  that,  for  the  purpose  of  the  said  contract,  he 
chartered  the  said  ship,  and,  by  reason  of  the  se\eral  premises,  he  incurred  large 
expenses  and  liabilities  in  respect  of  such  ship,  and  incidental  to  the  chartering  of  the 
same,  and  also  by  reason  of  the  premises  incurred  other  large  expenses  in  procuring 
the  said  ship  and  also  other  ships  or  vessels,  and  in  having  the  same  surveyed  and 
insured  and  otherwise   fitted   for  the  said  purposes,  and   he  also  by  reason  of  the 
premises  incurred  other  large  expenses  in  equipping,  provisioning,   preparing,  and 
otherwise  fitting  out  the  same,  and  in  brokerage,  and  in  procuring  and  pro>iding  the 
said  breaks  and  rollers  and  otherwise,  and  in  insuring  the  said  African  and  Sardinian 
Cable  ;  and  thereby  and  by  reason  of  the  premises  tbe  plaintift"  hath  incurred  all  the 
aforesaid  expenses  to  no  use,  and  the  said  ship  and  the  said  breaks  and  rollers  still 
respectively  remain  in  the  hands  of  the  plaintift'  useless  and  unprofitable  to  him  ;  and 
thereby  also,  and  by  reason  of  the  premises,  the  plaintiff  was  hindered  and  prevented 
from  commencing  and  carrying  out  his  said  contract,  and  by  reason  also  of  the 
premises  he  was  wholly  unable  to  perform  or  commence  the  performance  of  the  same, 
and  by  reason  also  of  the  premises  the  plaintiff  hath  lost  and  been  deprived  of  all  the 
profits  that  he  would  have  gained  from  carrying  out  and  completing  the  said  contract, 
and   he  has  also  thereby-  lost  favorable    opportunities  of    bringing   home  profitable 
cargoes  in  the  said  ship  after  completing  his  said  undertaking;  and  thereby  and  Ijy 
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reason  of  the  premises  the  plaintiff  hath  been  and  is  otherwise  greatly  damnified  : 
Claim,  10,0001. 

[620]  First  plea, — except  as  to  so  much  of  the  declaration  as  relates  to  the  not 
giving,  executing,  or  procuring  a  bond  or  bonds, — that  the  plaintiff'  did  not  at  his  own 
expense  procure  a  suitable  ship  or  vessel  within  the  terms  and  meaning  of  the  said 
contract  in  that  behalf,  and  place  the  same  alongside  the  said  Morden's  Wharf  ready 
to  take  on  board  the  said  African  and  Sardinian  Cable,  as  alleged. 

Second  plea, — except  as  aforesaid, — that  the  plaintiff'  did  not  at  his  like  expense 
rig,  complete,  fit  out,  provide,  and  provision  the  said  ship  or  vessel,  as  alleged. 

Third  plea, — except  as  aforesaid, — that  the  plaintiff'  was  not  ready  and  willing,  at 
his  like  expense,  to  obtain  and  provide  and  pay  such  officers  and  crew  for  the  purpose 
of  navigating  the  said  ship  or  vessel,  and  such  workmen  and  others  to  assist  in  laying 
down  the  said  cable,  as  alleged. 

Fourth  plea, — except  as  aforesaid, — that  the  plaintiff  did  not  within  ten  days  fi-om 
the  day  of  the  execution  of  the  .said  indenture  (such  ten  days  expiring  befoi'e  the 
said  15th  of  July,  1855,  and  before  the  time  when  the  plaintiff"  placed  the  said  ship 
so  pro\'ided  by  him  alongside  the  said  Morden's  AVharf),  or  at  any  time,  give  and 
execute,  nor  did  he  within  such  ten  days,  or  at  any  time,  procure  two  responsible 
persons  or  any  responsible  person  as  sureties  or  surety  on  his  behalf,  to  give  and 
execute,  nor  did  two  responsible  persons,  nor  did  any  responsible  person,  as  such 
sureties  or  surety  for  the  plaintiff",  then,  or  at  any  time,  give  and  execute  to  the  defen- 
dant, his  executors  and  administrators,  a  bond  or  bonds  in  the  penal  sum  of  50001. 
for  the  due  performance  by  the  plaintiff"  of  the  othei'  covenants  by  the  plaintiff' in  the 
said  indenture  contained,  and  for  securing  any  penalties  which  he  the  plaintiff'  might 
incur  under  the  said  indentui'e,  according  to  the  meaning  and  eft"ect  of  the  said 
indenture. 

[621]  Fifth  pU;a, — as  to  the  breach  of  covenant  by  the  defendant  so  excepted  as 
aforesaid,  the  defendant  brought  into  court  the  sum  of  one  shilling,  and  said  that  the 
same  was  sufficient  to  answer  the  claim  of  the  plaintiff'  in  respect  of  the  said  breach. 

The  plaintiff  joined  issue  on  the  second,  third,  and  fifth  pleas,  and  demurred  to  the 
fourth  plea,  the  giound  of  demurrer  stated  in  the  margin  being  "that  the  matter 
therein  set  forth  does  not  amount  to  a  condition  precedent  to  the  plaintiff"s  right  to 
I'ecover  in  this  action." 

The  court  below  gave  judgment  upon  this  demurrer  in  Trinity  Term,  1856,  for 
the  defendant,  see  18  C.  B.  561.  The  issues  of  fact  wei-e  tried  hcfoi-e  Cockburn,  C.  J., 
at  the  sittings  in  London  after'  Trinity  Term,  1858,  when  the  jury  returned  a  verdict 
for  the  plaintiir,  with  i'.'JOOl.  damages. 

The  case  now  came  on  for  argument  in  the  I'^xcheijucr  Chamljer,  before  P]rle,  J., 
Martin,  B.,  Crompton,  .J.,  Bi-atnwell,  B.,  Watson,  B.,  and  Chanutdl,  B 

Bovill,  (|).  C.  (with  whom  was  ]5easley),  foi-  the  plaintiff.  The  ijuestion,  upon  the 
record  as  altered,  i.s,  whether  the  fact  of  the  plaintiif  not  having  given  the  bond,  as 
stipulated  by  the  agreement,  aff'ords  an  answer  to  the  action  ;  oi',  in  otiiei-  words, 
whether  the  giving  of  a  bond  was  a  condition  precedent.  The  suljstancc  of  the  agiee- 
ment  is,  that  the  plaintiff  should  forthwith,  at  his  own  expense,  procui-e  a  suitable 
vessel  and  stow  on  board  thereof  the  cable  in  question,  and  rig,  provision,  and  man 
the  ship,  and  have  her  ready  for  sea  at  the  Nore  on  or  Ijcforc  a  given  day,  and  pro- 
ceed with  the  cable  on  board  to  the  northern  coast  of  Africa,  and  lay  down  the  calilc 
from  Cape  Tabague  to  Ca;  e  Spartivento.  Then,  the  defendant  covenants  to  pay  the 
plaintiff  50001.  by  certain  instalments  —lOUOl.  [622]  seven  days  after  (he  arrival  of 
the  vessel  at  Morden's  Wharf  ;  20001.  on  or  before  (lie  expiivition  of  twenty -one  days 
after  the  vessel  should  have  arri\cd  alongside  Morden's  Wharf ;  and  the  remaining 
20001.  as  soon  as  the  ship  should  put  to  sea  from  the  Nore  ;  and  also  to  give  tlie 
l)laintill' 500  paid-up  shares  in  a  ccM'tain  company.  Then  there  is  a  stipulation  that, 
within  ten  days  from  the  execution  of  the  agreement,  each  party  should  give  the  other 
a  liond  for  the  due  performance  of  the  covenants  on  his  part.  A  mateiial  part  of  the 
agreement,  therefore,  was  to  be  performed  before  the  arrival  of  the  time  at  which  the 
bonds  were  to  be  given  :  the  plaintill'  was  to  olitain  the  vessel  forthwith,  and  (o  put 
liiniself  to  great  expense  to  l)ring  her  alongside  Morden's  Wharf  ;  and  he  was  to  bo 
I'litilled  to  receive  1 0001.  within  seven  days  after  th(!  arrival  of  the  ship  a(  Morden's 
\N  liarf.  Tli(!  payment  of  the  money  was  not  to  b(;  the  consid(^ration  for  the  giving  of 
the  bond,  but  for  doing  the  service  before  mentioned.     The  clause  as  to  tiie  giving  ot 
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the  bonds  is  totally  distinct  and  independent  of  tbe  covenants  to  be  performed  on  the 
one  side  and  on  the  other.  Suppose  the  defendant  had  sued  the  plaintiff  for  not 
having  the  vessel  forthwith  at  Morden's  Wharf,  would  it  have  been  any  answer  for 
the  plaintiff' to  have  .said, — "  You  have  broken  your  covenant,  by  omitting  to  give  me 
a  bond?"  The  not  giving  the  bond  was  a  substantive  cause  of  action.  Besides,  it  was 
a  necessary  part  of  the  performance  of  all  conditions  precedent,  as  alleged  generally, 
that  the  plaintifl'  was  ready  and  willing  and  oftered  to  give  his  bond,  and  requested  the 
defendant  to  do  the  like  :  Bcntkij  v.  D(iiri:.%  9  E.xch.  666.  The  defendant  does  not  plead 
that  the  plaintiti'  was  not  ready  and  willing  to  give,  but  simply  that  he  has  not  given  his 
bond.  [Martin,  B.  The  simple  question  is,  whether  the  giving  the  bond  was  or  was  not 
a  condi-[623]-tion  precedent :  that  is  upon  the  declai-ation.  G-ravcs  v.  Legg,  9  Exch.  709, 
is  xcvy  much  like  this  case.  There,  by  a  written  agreement,  the  plaintiti'  contracted  to 
sell  to  the  defendant  from  .SOO  to  3.50  bales  of  white  washed  Dunskoy  fleece  wool, 
laid  down  at  certain  ports  in  England,  "  deliverable  at  Odessa  during  August  then 
next,  to  be  shipped  with  all  dispatch,  warranted  fair  avei-age  quality;  but,  should 
they  prove  otherwise,  to  be  taken  with  a  fair  allowance,  to  be  a.ssessed  by  Messrs. 
H.  and  R.,  subject  to  the  safe  arrival  of  the  wool  in  good  condition  at  any  of  the  ports 
stated,  and  the  names  of  the  vessels  to  be  declared  as  soon  as  the  wools  were  shipped, 
&c.  In  an  action  for  the  breach  of  this  contract,  liy  not  accepting  the  wools,  the 
defendant  pleaded  that  the  wools  were  bought,  with  the  knowledge  of  both  parties, 
for  the  purpose  of  re-selling  in  the  course  of  the  defendant's  business ;  that  wool 
is  an  article  of  fluctuating  value,  and  not  saleable  until  the  names  of  the  vessels 
in  which  it  was  shipped  should  have  been  declared  according  to  the  contract ;  and 
that  the  plaintiff'  had  neglected  to  declare  the  names  of  the  vessels  in  which  the  wools 
were  shipped,  until  after  an  unreasonable  time  after  they  had  been  shipped  :  and  it 
was  held,  that  the  provision  in  the  contract,  that  the  names  of  the  vessels  in  which 
the  wools  were  shipped  should  be  declared  as  soon  iis  they  had  been  shipped,  was  a 
condition  pi-ecedent  to  the  defendants'  obligation  to  accept  and  pay  for  them  ;  and 
that,  consequently,  the  plea  was  good.  Ciompton,  J.  The  clear  overriding  intention 
of  the  parties,  as  Jervis,  C.  J.,  observed  in  the  court  below,  was,  that  the  bonds  should 
be  given  as  a  security  for  the  performance  of  everything  on  either  side.  The  real 
object  of  the  defendant  was,  to  have  the  plaintitt"s  bond  before  he  ti'usted  liim  with 
this  valuable  property.  He  bargains  for  a  secui'ity  against  every  breach  of  covenant 
by  the  plaintiff'.  Neither'  [624]  party  was  bound,  as  I  read  the  contract,  to  do  any- 
thing until  the  bonds  were  given.]  If  one  party  refuses  to  perform  the  contract  on 
his  part,  or  disables  himself  from  performing  it,  there  is  an  end  of  all  conditions 
precedent:  Lovdock  v.  Frankhjn,  18  Q.  B.  371  ;  Hochster  v.  Be  la  Ttnir,  2  Ellis  &  B. 
678.  Lord  Campbell  in  that  case  says, — "  The  man  who  wrongfully  renounces  a 
contract  intc  which  he  has  deliberately  eutei'ed  cannot  justly  complain  if  he  is  immedi- 
atel}'  sued  for  a  compensation  in  damages  by  the  man  whom  he  has  injured  "  That 
pi'ineiple  was  acted  upon  in  Coii  v.  The  Ambergak  Itaihvai/  Company,  17  Q.  B  127,  and 
also  in  the  Odessa  cases, — see  Uekl  v.  Hoskins,  i  Ellis  &  B.  979,  5  Ellis  &  B.  729; 
Avery  v.  Boivden,  5  Ellis  &  B.  714;  Espusito  v.  Bcnvden,  7  Ellis  &  B.  763  ;  Barrkk  v. 
Bnha,  ante,  vol.  ii.,  p.  563.  [Martin,  B.,  referred  to  Croocbm-it  v.  Fletclier,  1  Huilst. 
&  N.  893.]  Then,  the  stipulation  as  to  the  giving  of  the  bond  formed  only  part  of 
the  consideration  for  the  plaintiff''s  promise  to  perform  the  covenants  on  his  pai't. 
One  of  the  earliest  cases  upon  this  subject  is  that  of  Bumw  v.  Etjre,  1  H.  Bla.  273  {a). 
That  was  an  action  of  covenant  on  a  deed  wherebj'  the  plaintiff  conveyed  to  the  defen- 
dant the  equity  of  redemption  of  a  plantation  in  the  West  Indies,  together  with  the 
stock  of  negroes  upon  it,  in  consideration  of  .3001.  and  an  aninn'ty  of  1601.  per  annum 
for  his  life,  and  covenanted  that  he  had  a  good  title  to  the  plantation,  was  lawfully 
possessed  of  the  negroes,  and  that  the  defendant  should  quietly  enjo}'.  The  defendant 
covenanted,  that  the  plaintiti'  well  and  truly  performing  all  and  everything  therein 
contained  on  his  part  to  be  performed,  he  the  defendant  would  pay  the  annuity.  The 
breach  assigned  was,  the  non-payment  of  the  annuity.  The  defendant  pleaded  that 
the  plaintiff'  was  not,  at  the  time  of  making  the  deed,  legally  possessed  of  the 
negroes  on  the  plantation,  and  [625]  so  had  not  a  good  title  to  convey  ;  to  which 
there  was  a  general  demurrer.  And  Lord  Mansfield  .said  :  "  The  distinction  is  very 
clear,  where  mutual  covenants  go  to  the  whole  of  the  consideration  on  both  sides,  they 
are  mutual  conditions,  the  one  precedent  to  the  other.  But,  when  they  go  only  to  a 
part,  where  a  breach  may  be  paid  for  in  damages,  then  the  defendant  has  a  remedy 
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oil  his  covenant,  and  shall  not  plead  it  as  a  condition  precedent.  If  this  plea  were  to 
be  allowed,  any  one  negro  not  lieing  the  property  of  the  plaintitt' would  bar  the  action." 
So,  here,  if  this  plea  be  allowed,  a  deliy  in  the  giving  of  the  bond  for  a  single  day 
would  defeat  the  plaintili's  action,  and  deprive  him  of  the  benetit  of  all  his  outlay. 
In  (,'unstalile  v.  Cloberk,  Palniei',  397,  a  stipulation  in  a  charterparty  that  the  ship 
"  should  sail  with  the  ue.xt  wind  "  on  a  voyage  to  Cadiz,  was  held  not  to  be  a  condition 
precedent.  The  like  was  held  in  Ihriimann  v.  Tooke,  1  Campb.  377,  where  Lord 
Ellenborough  says  :  "To  hold  that  any  short  delay  in  setting  sail,  or  tritling  departure 
from  the  direct  course  of  the  voyage  would  entirely  destroy  the  plaintilfs  right  to  be 
remunerated  for  transporting  the  cargo,  would  indeed  be  going  inter  apices  facti." 
And  in  Davidaon  v.  G-wynm,  12  East,  3yi,a  stipulation  that  the  ship  should  sail  "with 
the  first  convoy  "  did  not  amount  to  a  condition  precedent.  Lord  Ellenborough  there 
said  :  "  It  is  useless  to  go  over  the  same  sui)ject  again,  which  has  been  so  often  discussed 
of  late.  The  sailing  with  the  first  convoy  is  not  a  condition  precedent :  the  object  of 
the  contract  was,  the  performance  of  the  voyage  ;  and  here  it  has  been  performed. 
The  principle  laid  down  in  Booiw  v.  Eijre,  has  been  recognized  in  all  the  subsequent 
cases,  that,  unless  the  non-performance  alleged  in  breach  of  the  contract  goes  to  the 
whole  root  and  consideration  of  it,  the  covenant  broken  is  not  to  be  considered  as  a 
condition  precedent,  [626]  but  as  a  distinct  covenant,  for  the  bi-each  of  which  the  party 
injured  maj'  be  compensated  in  damages.  It  is  useless  to  repeat  all  the  cases,  because 
we  had  the  subject  so  fully  before  us  very  lately  in  Ititchie  v.  Jtkinsoit,  10  East,  295, 
and  in  the  othei-  cases  mentioned."  In  Stavers  v.  CurUnri,  3  Scott,  740,  751,  3  N.  C. 
355,  3G8,  Tindal,  C.  .).,  in  delivering  the  judgment  of  the  court,  says  :  "The  rule  has 
been  established  by  a  long  series  of  decisions  in  modern  times,  that  the  question  whether 
covenants  are  to  be  held  dependent  or  independent  of  each  other,  is  to  be  determined 
by  the  intention  and  meaning  of  the  parties  as  it  appears  on  the  instrument,  and  by 
the  application  of  common  sense  to  each  particular  case :  to  which  intention,  when 
once  discovered,  all  technical  foinis  of  expression  must  give  way.  And  one  of  the 
means  of  discovering  such  intention  has  been  laid  down  with  great  accuracy  by  Lord 
Ellenborough,  in  the  case  of  Itikhic  v.  Atkinson,  10  East,  295,  to  be  this, — 'that,  where 
iiuitual  covenants  go  to  the  whole  of  the  consideration  on  both  sides,  they  are  mutual 
conditions,  the  one  precedent  to  the  other  ;  but,  where  the  covenants  go  only  to  a 
part,  there  a  remedy  lies  on  the  covenant  to  recover  damages  for  the  breach  of  it,  but 
it  is  not  a  condition  precedent.'"  Kmi/doiii  v.  Cox,  2  C.  B.  66[,  Jiidson  v.  JJmaltm, 
1  Exch.  162,  Dicker  v.  Jacksmi,  6  C.  B.  103,  and  Manlnj  v.  Cremoaini,  6  Exch.  808,  are 
all  authorities  to  the  same  ett'ect.  In  all  these  cases,  it  is  for  the  party  who  alleges 
the  covenant  to  amount  to  a  condition  precedent  to  shew  that  the  non-performance 
defeats  the  whole  object  and  intention  of  the  contract :  Freciiiun  v.  Taylor,  8  Bingh. 
121,  1  M.  ct  Scott,  182  ;  Ulipxlutia  v.  rertue,  5  y,  B.  2G5.  So,  in  Tarrabuchia  v.  Hickio, 
1  llnrlst.  ife  N.  183,  it  was  held,  that  the  stipulatidus  in  a  charter|)ai'ty,  that  the 
vessel,  being  tight,  staunch,  and  strong,  shall  sail  with  all  [627]  i-ojivcuient  speed,  are  not 
conditions  precedent  to  the  chartcrci-'s  obligalion  to  load,  unless  by  Ihc  breach  of  such 
stipulations  the  object  of  the  voyage  is  wholly  frustrated.  The  coui't  can  liai'dly  assume 
that  the  giving  of  the  bond  by  the  plaiutill  was  a  m.-itei'ial  part  of  the  consideration, 
when  neither  party  has  chosen  to  call  for  the  performance  of  the  stipulation,  and  the 
defendant  has  assumed  one  shilling  to  be  a  sutficient  compensation  for  that  breach  on 
his  part.  In  the  notes  to  PordMje  v.  6'o/e,  1  Wms.  Saund.  320  1).,  it  is  said  :  "  If  a 
day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any  other  act,  and 
the  day  is  to  happen,  or  may  happen,  before  the  thing  whicii  is  the  consideration  of 
the  money,  or  other  act,  is  to  be  pcrfoTnicd,  an  action  lu.iy  be  brought  for  the  money, 
or  for  not  doing  such  other  act,  bcfoie  performance  ;  for,  it  a])pcars  that  the  ])aity 
relied  ujion  his  remedy,  and  did  \mI  intend  to  make  tlie  performance  a  condition 
prci'cdcnt.  This  seems  to  be  the  ground  of  the  judgment  in  this  case  of  I'ordw/e  v. 
Coir,  iha  uioney  l)eing  apjjoinled  to  i)c  paid  on  a  fixed  day,  which  might  liapi)en  before 
the  lands  were,  or  could  be,  conveyed."  The  same  doctiine  is  laid  down  in  Mullork  v. 
Ktiii/lakc,  10  Ad.  &  E.  50,  2  I'.  &  b.  343.  There,  by  articles  under  seal,  A.  agrceil  to 
sell  and  B.  to  purchase  certain  premises  :  B.  therein  covenanted  to  pay,  on  or  before 
a  fixed  day,  as  the  consideration  of  such  sale  and  purchase,  a  certain  sum,  with  interest 
to  the  time  of  the  completion  of  the  puicha.se,  A.  allowing  thereout  tiie  same  rate  of 
interest  for  so  nuich  of  the  money  as  might  be  paid  in  the  meanwhile  :  and  B.  agreed 
to  pay  for  the  conveyance  and  the  stamp.     It  was  held  that  the  conveyance  was  not 
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a  condition  precedent  to,  or  concurrent  with,  the  payment,  and  that  A.  might  therefore 
sue  for  the  purchase-money  and  interest,  without  previously  tendering  a  conveyance. 
Littledale,  J.,  there  [628]  savs  :  "A  time  being  fixed  for  payment,  and  none  for  doing 
that  which  was  the  consideration  for  the  paj'ment,  an  action  lies  for  the  purchase-money, 
without  averring  performance  of  the  condition."  And  Patteson,  J.,  says :  "  I'mdage, 
V.  Cole  is  directly  in  point.  We  must  overrule  it  if  we  decide  in  favor  of  the  defendant. 
There  is  no  express  provision  that  the  conveyance  shall  be  executed  before  payment, 
nor  any  reasonable  intendment  that  it  was  to  be  necessarily  precedent  to  or  concurrent 
with  it."     JrUka  v.  Smith,  10  M.  &  W.  3.")5,  is  to  the  same  ettect. 

Montague  Smith,  Q.  (J.  (with  whom  was  H.  Lloyd),  contra,  was  not  called  upon. 

M.iKTiN,  B.  My  Brother  Erie,  before  he  left  the  court,  intimated  an  opinion  that 
the  judgment  of  the  court  below  ought  to  be  affirmed  :  and  I  believe  we  are  all 
of  the  same  opinion.  One  point  urged  by  Mr.  Bovill  before  us,  and  which  was  not 
urged  in  the  court  below,  was,  that  the  allegation  that  the  defendant  refused  to  perform 
the  said  contract  on  his  part,  shewed  a  complete  breach.  It  seems  to  me,  however, 
to  be  perfectly  clear  that  those  woi'ds  do  not  constitute  any  breach  at  all,  and  never 
were  so  intended.  That  depends  upon  the  construction  of  the  language  used,  and 
nothing  else.  The  declaration  begins  with  stating,  that,  by  an  indenture  of  the 
15th  of  May,  1855,  the  plaintiff,  for  the  considerations  therein  mentioned,  covenanted 
that  he  would  forthwith,  at  his  own  expense,  procure  the  Cornwall  frigate,  or 
some  othei'  suitable  vessel,  and  stow  or  caused  to  be  stowed  on  board  a  certain 
telegraphic  cable  then  at  Morden's  Wharf,  and  would  rig,  fit  out,  and  provision  and 
man  the  said  ship,  &c.,  and  would  have  her  fully  equipped  at  the  Nore,  read}'  for  sea, 
on  or  before  the  1 5th  of  July  then  [629]  next,  and  proceed  therewith  to  Cape  Tabague, 
and  there  lay  down  the  cable,  &c.  It  then  stated  the  defendant's  covenants  for  pay- 
ment of  50001.  by  certain  instalment.s,  viz.  10001.  on  or  before  the  expiration  of  seven 
days  after  the  arrival  of  the  vessel  alongside  Morden's  Wharf,  20001.  on  or  before  the 
expiration  of  twenty-one  days  after  the  vessel  should  ha\'e  arrived  alongside  Morden's 
Wharf,  and  20001.  when  and  so  soon  as  the  ship  should  put  to  sea  from  the  Nore. 
Then  comes  this  allegation, — "  And  it  was  thereby  agreed  and  declared,  that,  for  the 
true  performance  of  the  covenants  by  the  plaintiff  thereinbefore  contiiined,  and  for 
securing  any  penalties  whicli  he  might  incur  under  these  presents,  the  plaintiff  and 
two  responsible  sureties  should,  within  ten  days  from  the  execution  of  these  presents, 
give  and  execute  to  the  defendant,  his  executors  and  administrators,  a  bond  in  the 
penal  sum  of  50001.  ;  and,  for  the  due  performance  of  the  covenants  on  the  part  of 
the  defendant  thereinbefore  contained,  the  defendant  and  two  responsible  sureties 
should  within  ten  days  from  the  execution  of  these  presents  give  and  execute  to  the 
plaintiff,  his  executors  and  administrators,  a  bond  in  the  penal  simi  of  50001."  There 
is,  therefore,  an  express  statement  that  the  bonds  are  to  be  given  for  the  due  perform- 
ance of  "the  covenants," — that  is,  all  the  covenants, — by  the  respective  parties.  The 
declaration  then  goes  on  to  aver  that  the  plaintiff  did  forthwith  at  his  own  expense 
procure  a  suitable  ship,  and  rig,  fit  out,  provision,  and  man  hei-,  and  was  always  ready  and 
willing  to  do  and  perforin  all  the  several  acts  thereinbefore  covenanted  to  be  performed 
by  him,  and  to  have  the  ship  fully  equipped  in  all  respects  and  ready  for  sea  at  the 
Nore  on  or  before  the  15th  of  July  then  next,  and  was  always  ready  and  willing  to 
receive  the  cable  and  cause  it  to  be  stowed  on  board  the  said  ship  upon  the  terms  of 
the  contract,  [630]  and  to  proceed  with  the  same  to  Cape  Tabague,  &c.,  and  in  other 
respects  fully  to  perform  and  cairy  out  the  same  on  his  part,  and  was  also  read}' 
and  willing,  according  to  the  terms  of  the  contract,  to  bring  the  said  ship  alongside 
Morden's  Wharf  for  the  purposes  in  the  contract  mentioned.  Then  comes  that  which 
Mr.  Bovill  contends  constitutes  a  breach, — "  l)ut,  before  the  time  arrived  for  so  doing, 
according  to  the  terms  of  the  said  contract,  the  defendant  refused  to  perform  the 
said  contract  on  his  part,  and  dispensed  with  the  vessel's  being  brought  alongside  the 
said  wharf."  Then  follows  a  general  averment  of  performance  by  the  plaintiff,  an 
allegation  that  the  defendant  did  not  stow  or  allow  to  be  stowed  on  board  the  said 
ship  the  said  African  and  Sardinian  Cable,  but  wholly  refused  so  to  do,  and  wholly 
and  absolutely  lefused  to  perform  the  .said  contract  on  his  part,  and  caused  it  to  be 
stowed  on  board  anothei-  vessel,  and  thei-eby  broke  his  contract  with  the  plaintiff,  and 
discharged  and  prevented  the  plaintiff  from  fully  and  completely  performing  the  same 
on  his  part.  It  seems  to  me  to  be  perfectly  clear  that  this  statement  of  the  defendant's 
refusal  to  perform  the  contract  on  his  part  is  only  introduced  as  ancillary  to  the 
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alleged  di.speiisation  from  bringing  the  plaintiff's  vessel  alongside  the  wharf.  It  never 
was  intended  as  a  breach,  but  was  merely  to  shew  the  nature  of  the  alleged  dispensa- 
tion. The  declaration  then  goes  on  to  state  that  the  defendant  did  not  within  ten 
days  from  the  execution  of  the  indenture,  or  at  any  time,  give  and  execute  a  bond 
with  sureties,  as  by  his  covenant  he  agreed  to  do.  It  is  to  my  mind  as  plain  as 
language  can  be  that  the  breach  is  the  refusal  to  stow  the  cable.  If  that  be  not  a 
good  breach,  the  declaration  is  bad.  The  question  is,  whether  a  plea  that  the  plaintiff 
did  not  within  ten  daj-s  from  the  day  of  the  execution  of  the  indenture,  or  at  any 
time,  give  a  bond  with  two  [631]  sureties,  as  provided  by  the  contract,  is  a  good  plea. 
It  seems  to  me  that  the  judgments  of  Jervis,  C.  J.,  and  Cresswell,  J.,  in  the  court 
below,  upon  that  point,  are  as  clear  as  can  be.  The  judgment  of  Cresswell,  J.,  in 
particular,  is  quite  conclusive.  "  I  am,"  he  says,  "  of  opinion  that  the  giving  of  the 
bond  was  a  condition  precedent  to  the  plaintiff's  right  to  enforce  his  remedy  for  the 
non-payment  of  the  50001.  at  the  times  stipulated.  The  essence  of  the  contract  is, 
that  the  parties  shall  nnitually  have  remedies  for  the  breach  by  either  of  any  of  the 
covenants  therein.  It  is  true  the  word  'foi'thvvith'  occurs  at  the  beginning  of  the 
instrument.  But  when  once  you  arrive  at  the  conclusion  that  the  giving  of  the  bond 
is  a  condition  precedent,  that  gives  a  meaning  to  the  word  'forthwith.'  As  soon  as 
the  bonds  are  given,  the  plaintiff  may  be  compelled  to  go  on  ;  but  not  until  then.  It 
is  evidently  used  in  a  very  vague  sense  :  it  is  applied  to  all  the  things  that  are  to  be 
done  by  the  plaintiff;  and  they  certainly  cannot  all  be  done  immediately.  I  feel  no 
difficulty  in  holding  it  to  have  been  the  plain  intention  of  the  parties  that  each  should 
have  the  security  of  the  bond  of  the  other  for  the  performance  of  all  the  covenants." 
That  is  clearly  the  good  sense  of  the  thing.  If  the  giving  of  the  bond  were  not  a 
condition  precedent,  it  would  be  difficult  to  say  what  the  damages  for  a  breach 
should  be.  It  evidently  was  intended,  that,  before  anything  should  be  done,  each 
party  should  hand  to  the  other  a  bond,  as  a  mutual  security  for  the  performance  of 
the  covenants. 

Ckoiii'TON,  J.  I  am  of  the  same  opinion.  I  entirely  agree  with  my  Brother 
Martin  as  to  what  is  the  breach.  It  is  much  to  be  lamented  that  parties  should  frame 
their  averments  so  loosely.  But,  for  the  reasons  given  by  the  court  below,  which  are 
entirely  satisfactory  to  [632]  my  mind,  I  think  the  giving  of  the  bond  by  the  plaintiff 
was  clearly  a  condition  precedent.  This  does  not  come  within  any  of  the  instances 
given  in  the  cases  cited.  Boone  v.  Eyre,  1  H.  Biac.  273,  n.,  and  all  those  cases,  stand 
upon  a  totally  different  footing.  Those  were  all  cases  of  partial  failure  of  considera- 
tion, which  might  well  be  compen.sated  in  damages.  Here,  the  defendant  could  not 
be  compensated  in  damages  for  the  omission  to  give  a  bond.  The  object  of  the  stipula- 
tion for  mutual  lionds  was,  that  each  party  should  have  security  for  the  performance 
of  the  covenants  by  tin;  other.  The  giving  of  the  bond  was  clearly  a  condition  pre- 
cedent, and  to  be  dune  before  either  hacl  any  right  to  call  upon  the  other  to  do  anything. 
I  do  not  think  the  word  "  forthwith  "  was  used  by  the  parties  in  the  sense  contended 
for  by  the  plaintiff.  The  answer  to  that  is  given  by  Jervis,  C.  .'.,  in  the  court  below. 
He  says, — "  It  may  be,  as  my  Brother  Byles  suggests,  that  the  .seven  days  provided 
for  the  payment  of  the  10001.  may  elapse  before  the  expiration  of  ten  days  fiom  the 
execution  of  the  agreement.  But  it  does  not  follow  that  the  plaintiff  would  be  bound 
immediately  to  set  alwut  the  preparation  of  the  vessel.  He  might,  I  apprehend,  wait 
until  the  expiration  of  the  ten  days,  and  then  say  'tJive  me  the  bond.'  That  makes 
the  whole  thing  perfectly  consistent;  whereas,  the  contrary  construction  deprives  him 
of  security,  which  is  very  diffeient  from  having  a  remedy."  It  seems  to  me  that  the 
intention  is  as  i)l;unly  expres.sed  as  could  be.  Fi-actically,  it  was  not  supposed  that 
anything  would  bo  (lone  within  the  seven  days:  but  the  bond  was  to  l)e  given  .is  a 
security  that  anything  that  was  done  sliould  not  be  thrown  away.  It  seems  to  me 
to  be  absurd  to  say  that  the  failiuc  to  give  a  bond  was  a  matter  which  might  l)c  com- 
pensated in  damages.  It  was  clearly  a  condition  precedent  in  the  strongest  sense, 
and  not  a  [633]  concurrent  act.  The  only  doubt  that  has  arisen  in  my  mind  was 
created  by  the  aveiment  in  the  declaration  that  the  plaintiff  was  ready  and  willing  to 
perform  all  the  acts  covenanted  by  him  to  be  performed.  But,  looking  at  that  aver- 
ment, two  answeis  arise.  The  aveiment  of  readiness  and  willingness  amotnits  to  this, 
that  the  plaintitf  is  ready  and  willing  to  carry  out  the  contract,  when  the  contract 
has  become  binding  upon  him  l)v  the  performance  of  .all  conditions  ])recedcnt  on  the 
part  of  the  defendant.     Another  answer  is,  that  I  do  not  think  the  general  averment 
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of  rejidmess  and  willingness  is  sufficient  in  the  case  of  a  condition  precedent.  It  is, 
where  the  acts  to  be  done  on  both  sides  are  concurrent.  But  readiness  and  willing- 
ness, and  notice,  will  not  do,  where  the  paity  is  not  bound  to  do  the  act  until  the 
performance  of  some  other  act  by  the  other  party.  The  defendant  had  a  right  to  say 
to  the  plaintiii',  "Give  me  the  bond  before  you  call  upon  me  to  do  anything  on  my 
part."  We  cannot  construe  the  averment  of  readiness  and  willingness  to  give  the 
bond,  as  an  averment  of  the  performance  of  that  which  beyond  all  doubt  is  a  condition 
precedent. 

Bkamwell,  B.  I  also  am  very  clearly  of  opinion  that  the  giving  of  the  l)ond  by 
the  plaintiff  in  this  case  was  a  condition  precedent  to  the  plaintiff's  I'ight  to  sue  the 
defendant  for  a  breach  of  any  of  the  covenants  on  his  part.  Wherever  the  obvious 
good  sense  of  the  thing  makes  the  performance  of  an  act  a  condition  precedent,  it 
ought  to  be  so  construed.  When  a  man  says,  "I  require  you  to  give  me  security  for 
the  performance  of  your  part  of  the  contract,"  when  is  it  reasonable  to  hold  that  the 
security  is  to  be  given, — before  or  after  the  other  party  has  performed  his  part?  It 
seems  to  me  to  be  obviously  the  good  sense  of  the  thing  to  hold  this  to  be  a  condition 
precedent  to  the  [634]  defendant's  being  in  any  way  liable  on  the  contract.  I  entirely 
agree  with  Jervis,  G.  J.,  that  we  are  to  ascertain  the  intention  of  the  parties.  The 
rules  laid  down  in  the  notes  to  Patrhii/c  v.  Cole  are  very  excellent  guides,  ])ut  not 
arbitrary  tests.  It  is  said  that  the  giving  of  the  bond  here  was  not  to  be  a  condition 
precedent,  because  that  was  not  to  be  done  until  ten  days  after  the  execution  of  the 
agreement,  whereas  10001.  of  the  stipulated  50001.  was  to  be  paid  within  seven  daj's 
of  the  arrival  of  the  ship  alongside  Morden's  AMiarf,  which  was  to  take  place  forth- 
with on  the  execution  of  the  agreement.  If  it  had  appeared  that  the  seven  days  must 
elapse  ]>efore  the  expiration  of  the  ten  days,  there  would  ha^'e  been  more  weight  in 
the  argument,  though  even  then  I  should  have  been  inclined  to  hold  the  giving  of  the 
bond  to  be  a  condition  precedent.  Boonv  v.  Eyre  in  reality  has  nothing  to  do  with 
this  case.  That  case  was  decided  upon  principles  of  good  sense.  It  may  be  that  the 
plaintiff  may  be  a  loser  by  not  ha\ing  given  a  bond.  Mr.  Bovill  has  urged  befoie  us 
a  point  which  was  not  made  in  the  court  below,  viz.  that  a  man  may  break  his  covenant 
before  the  time  for  its  performance  has  arri^'cd  :  and  for  this  he  relies  upon  Jlochsler 
V.  De  la  Tour,  2  Ellis  &  B.  678.  I  say  nothing  about  that  case,  except  that  there  is 
high  authority  for  saying  that  the  judgment  may  be  supported  on  the  ground  that  by 
the  defendant's  renunciation  of  the  contract  the  relation  of  master  and  servant  was 
destroyed.  I  agree  that  the  breach  commences  with  the  word  "yet."  The  only  real 
question  is  that  which  was  argued  in  the  court  below. 

Watson,  B.  I  also  am  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  was  right.  The  whole  question  is,  whether  the  giving  of  a  bond  by  the  plaintiff 
was  a  condition  precedent  to  his  right  to  sue  the  defendant  for  a  breach  of  the 
contract  on  his  part.  I  [635]  am  clearly  of  opinion  that  it  was.  It  lies  at  the  root 
of  the  contract.  Two  parties  contiact  to  carry  out  an  expensive  undertaking :  the 
one  is  to  piocure  a  ship,  and  the  other  to  have  a  telegraphic  cable  ready  to  be  put 
on  board.  The  agreement  contains  several  provisions  as  to  what  shall  be  done  by 
each  party  ;  and  then  they  provide,  that,  "for  the  due  performance  of  the  covenants 
thereinliefore  contained,''  each  shall  give  the  other  a  bond,  with  two  sureties,  for 
50001.  The  court  below  were  clearly  right  in  holding  the  giving  of  the  bond  to  be 
a  condition  pi'ecedeut.  The  only  doubt  that  ever  cro.ssed  my  mind,  arose  from  the 
form  of  the  allegations.  But,  when  looked  at,  I  think  the  matter  is  very  simple.  The 
real  breach  alleged  is,  the  defendant's  failure  to  stow  the  cable  on  board  the  vessel 
provided  by  the  plaintiff':  the  subsequent  allegation  of  the  refusal  to  perform  the 
contract  on  his  part,  is  merely  introductory  to  the  plaintiff's  excuse  for  not  having 
the  vessel  at  Morden's  ^^'harf  in  performance  of  the  contract  on  his  part.  The  giving 
of  the  bond  being  a  condition  precedent,  it  was  absolutely  necessary  for  the  plaintiff' 
to  aver  performance  or  a  tender :  readiness  and  willingness  is  not  sufficient,  as  in  the 
case  of  concurrent  acts.  Hochster  v.  De  la  Tour,  which  has  been  relied  on  by  Mr. 
Bovill,  has  nothing  w-hatever  to  do  with  the  present  case.  The  declaration  there  was 
upon  an  agreement  to  employ  the  plaintiff'  as  a  courier,  from  a  day  subsequent  to  the 
date  of  the  writ, — averring  that  the  plaintiff',  from  the  time  of  the  agreement  till  the 
refusal  by  the  defendant  after  mentioned,  was  ready  and  willing  to  perform  his  pai-t 
of  the  contract ;  and  alleging  for  breach,  that,  before  the  day  for  the  commencement 
of  the  employment,  the  defendant  refused  to  perform  the  agreement,  and  discharged 
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the  pl.uiititT  fnmi  performing  it,  and  wrongfully  \vlioll\-  put  an  end  to  the  agreement. 
Upon  [636]  motion  in  arrest  of  judgment,  it  was  held,  that  a  party  to  an  executory 
agreement  may,  before  the  time  for  executing  it,  break  the  agreement,  either  by 
disabling  himself  from  fulfilling  it,  or  by  renouticing  the  contract ;  and  that  an  action 
will  lie  for  such  breach  before  the  time  for  the  fullilment  of  the  agreement ;  that  it 
sufficiently  appeared  on  the  face  of  the  declaration  that  there  was  on  the  part  of  the 
defendant,  not  only  an  intention  to  break  the  contract,  of  which  intention  he  might 
repent,  but  a  renunciation  communicated  to  the  plaintiti',  on  which  the  plaintiff  was 
entitled  to  act;  and  consequently  that  the  plaintiff  was  entitled  to  judgment.  The 
principle  on  which  that  proceeded  is  well  reconciled  by  the  argument  of  Mr.  Mellish 
in  Averi/  v.  Boinkii,  5  Ellis  &  B.  722.  The  case,  however,  is  wholly  inapplicable  here. 
The  real  and  sole  question  here  is,  whether  the  giving  the  bond  was  a  condition  pre- 
cedent.    I  am  clearly  of  opinion  that  it  was. 

Channell,  B.  I  also  am  clearly  of  opinion  that  the  judgment  of  the  court  below 
was  right,  and  must  be  affirmed.  The  breach  is,  that  which  follows  the  word  "yet." 
No  breach  is  laid  in  the  earlier  pait  of  the  declaration.  The  sole  question  is,  whether 
the  fouith  plea  is  a  good  answer  to  that  breach.  It  unquestionably  is,  if  the  giving 
of  tlie  b(jnd  was  a  condition  precedent.  I  think  it  was.  It  is  very  probable  that  the 
parties  contemplated  that  some  part  of  the  agreement  would  be  performed  by  the 
plaintiff  before  the  lapse  of  the  ten  days.  But,  I  am  of  opinion  that  that  was  to  be 
done  at  the  plaintiff's  own  peril  and  risk.  But  there  was  no  obligation  on  the  defen- 
dant to  do  anything  until  the  bond  was  given. 

Judgment  affirmed. 

J']nd  of  Easter  Vacation. 


[637]  CA.SE.S  Argued  and  Decided  in  the  Court  of  Common  Pleas,  and 
IN  THE  Exchequer  Chajibek,  in  Trinity  Term,  in  the  Twenty-Second 
Year  of  the  Ueign  of  Victoria. 

The  .Fudges  who  sat  in  banc  in  this  term,  were, — Cockbuin,  C.  •!.,  Williams,  J., 
U'illes,  J.,  and  Byle.s,  J. 

Memoranda. 

On  Friday,  the  24th  of  July,  the  Right  Hon.  John  Loi-d  Campbell,  late  Lord  Chief 
Justice  of  iMiglaiid,  was  sworn  in  at  Lincoln's  Inn,  before  the  Master  of  the  Holls  and 
the  V'ice-Chancellor  of  England,  as  Lord  High  Chancellor,  in  the  i-oom  of  Lord  Clii'lms- 
ford,  resigned. 

His  Lordship,  assisted  liy  the  Lords  Justices  Knight  Bruce  and  Turner,  then  pro- 
ceeded to  hear  causes. 

[638]  The  liight  Hon.  Sir  Alexander  James  Edmund  Cockburn,  Knt,  late  Lord 
Chief  Justice  of  Her  Majesty's  court  of  Common  Pleas,  was  on  the  same  day  sworn 
in  before  the  Loid  Chancellor  as  Lord  Chief  Justice  of  ICngland,  in  the  room  of  Lord 
Cam|)bell,  pioniotcd  to  the  oflice  of  Lord  High  Chancellor. 

The  Hon.  Sii-  William  Karle,  one  of  the  Judges  of  Her  Majesty's  court  of  tj)ucen's 
Bench,  was  at  the  same  time  sworn  in  before  the  Lord  High  Chancellor  as  Lord  Chief 
Justice  of  tlie  court  of  Common  Pleas,  in  the  room  of  Sir  AUixander  .James  Ivlnunid 
Cockburn,  promoted  to  the  otlice  of  Lord  Chief  .lusticc  of  England. 

On  the  22nd  day  of  June,  Sir  Ixichard  I5ethell,  Knt.,  was  appointed  liar  Majesty's 
Attorney-deneial,  upon  the  resignation  of  Sir  Fit/roy  Kelly,  Knt. 

(Jn  the  same  day.  Sir  Ileiny  Singer  Keating,  Knt.,  Wius  appointed  Her  Majesty's 
Solicitor-General,  upon  the  resignation  of  Sir  Hugh  M'Calmont  Cairns,  Knt. 

On  the  27th  day  i.f  July,  Colin  Blackburn,  of  the  Iruier  Temple,  Esq.,  was  appointed 
one  of  the  Judges  of  Her  Majesty's  court  of  (.,)ueen's  Bench,  in  the  room  of  Sir  William 
Erie,  promoted  to  the  ofHce  of  Lord  Chief  Justice  of  the  court  of  Common  i'leas.  Ho 
shortly  afterwards  received  the  honor  of  knighthood. 


606  GARTON    V.  BRISTOL   AND   EXETER    RAILWAY   CO.       6  C.  B.  (N.  S.)639. 


[639]    In  the  Matter  of  the  Complaint  of  William  Garton  and  Moses  Stone 
AGAINST  the  BRISTOL  AND  ExETER  Eailway  COMPANY.     June  13th,  1859. 

[S.  C.  28  L.  J.  C.  P.  306  ;  5  Jur.  N.  S.  1313.  Considered,  Palme)- v.  Londm  and  South 
IVestern  Railway,  1866,  L.  R.  1  C.  P.  588.  See  West  v.  London  and  North  Wedern 
Railway,  1870,  L.  R.  5  C.  P.  629.  Applied,  In  re  Palmer  awl  Lmulon,  Brighton  and 
Smith  Coast  Railway,  1871,  L.  R.  6  C.  P.  204.  Applied,  Par/cinsoH  v.  Great  Western 
Railway,  1871,  L.  E.  6  C.  P.  562.  Referred  to,  Liverpool  Corn  Trade  Association  v. 
Loruhn  and  North  Western  Railway,  [1891]  1  Q.  B.  132.  See  Phipps  v.  London  and 
North  Western  Railway,  [1892]  2  Q.  B.  246.] 

A  railway  company  has  no  right  to  impose  a  charge  for  the  conveyance  of  good.s  to 
or  from  their  station,  where  the  customer  does  not  require  such  service  to  be 
performed  by  them. — The  B.  &  E.  Railway  Company  closed  their  goods  station  at 
B.  at  5.15  P.M.  against  all  persons  except  their  agent  W.,  who  had  a  receiving- 
house  about  a  mile  distant  from  the  station,  and  from  whom  the  company  received 
goods  up  to  8  P.M.  For  the  conveyance  of  goods  from  the  receiving-house  to  the 
statio)!,  W.  charged  Is.  8d.  per  ton  on  all  goods  above  3  cwt.,  and  3d.  for  each 
package  below  that  weight : — Held,  upon  the  complaint  of  a  rival  carrier,  that  the 
refusal  to  receive  goods  sent  by  him  to  the  station  after  5.1.0,  unless  sent  through 
the  receiving-house  of  W.,  was  imposing  upon  him  an  undue  prejudice,  within  the 
17  &  18  Vict.  c.  31,  s.  2, — although  it  was  sworn  on  the  part  of  the  company  that 
the  goods  so  brought  to  the  station  by  W.  came  there  properly  classified,  weighed, 
and  prepared  for  loading. — The  general  rate  of  charge  for  the  carriage  of  goods  from 
Bristol  to  Bridgewater  and  vice  versA,  was  6s.  8d.  per  ton  for  first-class,  8s.  4d.  per 
ton  for  second-class,  12s.  6d.  per  ton  for  third-class,  and  16s.  8d.  per  ton  for  fourth- 
class  goods.  The  company  had  special  contracts  with  certain  grocei's  and  ironmongers 
at  Bridgewater,  under  which  they  agreed  to  carry  all  their  grocery  and  ironmongery 
goods  at  a  uniform  rate  of  6s.  per  ton,  including  delivery  : — Held,  an  undue  prefer- 
ence,— it  not  appearing  that  this  diminished  charge  was  justified  by  any  special 
circumstances  of  advantage  to  the  company,  or  to  meet  competition  from  another 
railway  or  any  other  mode  of  carriage. 

Collier,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  on  behalf  of  Messrs.  Garton  & 
Stone,  common  carriers,  calling  upon  the  Bristol  and  Exeter  Railway  Companj^  to 
shew  cause  why  a  writ  of  injunction  should  not  issue  against  them  pursuant  to  the 
Railway  and  Canal  Traffic  Act,  1854(17  &  18  Vict.  c.  31),  iujoining  the  said  company 
to  desist  from  giving  any  undue  or  unreasonable  preference  or  advantage  to  themselves 
or  other  persons  in  the  carrying,  or  in  the  collecting,  carrying,  and  delivering  for  them- 
selves or  other  persons  of  goods  and  parcels,  or  in  their  charges  for-  the  same,  over  the 
complainants,  in  the  carrying  of  such  goods  and  parcels  for  the  complainants  ;  and 
injoining  the  said  company  not  to  subject  the  said  complainants  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  the  charges  made  to  them  for  carrying 
such  goods  and  parcels  as  aforesaid,  with  reference  to  the  charges  made  to  other 
persons  for  collecting,  carrying,  and  deli\ering  such  goods  and  parcels  as  aforesiiid,  or 
in  reference  to  the  time  of  taking  in  and  leceiving  such  goods  and  parcels — with  costs. 

The  affidavits  upon  n-hich  the  lule  was  obtained  [640]  stated  in  substance  as 
follows, — That  the  complainants  were  common  carriers  carrying  on  business  at  Bristol, 
and  were  in  the  habit  of  collecting  goods  from  their  customers  who  required  them  to 
be  sent  between  Bristol  and  Exeter,  Exeter  and  Crediton,  Durston  and  Yeovil,  and 
Highbridge  and  Glastonbury,  and  intermediate  places :  That  the  Bristol  and  Exeter 
Railway  Company  were  proprietors  of  a  railway  from  Bristol  to  Exeter,  and  branch 
railways  from  Exeter  to  Crediton,  from  Durston  to  Yeovil,  and  from  Highbridge  to 
Glastonbury  :  That  the  said  Bristol  and  Exetei'  Railway  Company,  in  addition  to  the 
management  of  their  said  lines  of  railway,  and  the  traffic  thereupon,  also  carry  on  the 
business  of  common  carriers  l)y  collecting  goods  from  their  customers,  and  carting  them 
to  their  several  stations  upon  their  said  raihvay  from  which  such  goods  are  consigned, 
then  carrying  them  on  their  said  railway  to  the  station  nearest  to  the  place  to  which 
the  same  goods  are  consigned,  and  finally  carting  them  from  such  last-mentioned  station 
to  the  residence  or  place  of  business  of  the  consignee  :  That  the  complainants  in  their 
business  of  common  carriers  collect  goods  from  their  customers  in  Bristol,  and  deliver 
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such  goods  to  the  company  at  their  station  in  Bristol,  to  be  carried  by  them  to  the 
several  stations  on  their  said  lines  of  railway  to  which  they  are  severally  consigned,  and 
then  carting  them  from  such  last-mentioned  several  stations,  and  delivering  them  to 
the  several  consignees,  and  it  is  essential  to  the  carrying  on  of  their  said  business  that 
goods  so  delivered  by  them  to  the  said  railway  company  at  their  said  station  in  Bi'istol 
should  be  received  by  them  at  their  said  station  in  Bristol  at  as  late  an  hour  in  the 
day  as  goods  delivered  at  the  said  sfeition  by  the  said  company  or  their  agents,  or  any 
other  persons  :  That  the  said  company  close  their  said  station  at  Bristol  to  the  com- 
plainants every  day  at  a  [641]  quarter  after  five  o'clock  in  the  evening,  and  refuse 
to  receive  foi-  transmission  on  their  said  lines  of  railway  all  goods  brought  by  the 
complainants  to  their  said  Bi'istol  station  at  a  later  hour  than  a  quarter  after  five 
o'clock  in  the  evening  ;  and  the  said  company  have  so  closed  their  said  station,  and 
refused  to  receive  goods  brought  by  the  complainants  as  aforesaid  after  the  hour  afore- 
said for  a  pei-iod  of  four  years  and  upwards,  and  still  continue,  and,  it  was  believed, 
intended  to  continue  so  to  do  :  That  the  complainants  had  from  time  to  time  during 
the  said  period  of  four  years  and  upwards  been  informed  by  the  servants  of  the  said 
company  that  the  only  goods  received  b^'  the  company  at  their  said  station  in  Bristol 
at  a  later  hour  than  a  quarter  after  five  o'clock  in  the  evening,  were  such  goods  as  were 
brought  to  such  station  by  one  Wall,  the  agent  of  the  said  company,  and  that  goods 
so  brought  to  the  said  station  by  Wall  as  aforesaid  were  received  up  to  an  hour  much 
later  than  a  quarter  after  five  o'clock  in  the  evening,  and  transmitted  by  the  trains  of 
the  said  company  leaving  Bristol  on  the  same  day  they  were  so  received ;  and  the 
deponent  believed  that  during  the  whole  period  of  foui-  years  and  upwards  the  company 
have  always  received  goods  brought  to  their  station  at  Bristol  by  themselves  and  their 
said  agent  Wall  up  to  a  very  much  later  hour  in  the  day  than  a  quarter  after  five 
o'clock  in  the  evening,  and  that  the  company  still  contiiuie  and  intend  to  continue  so 
to  do :  That  the  deponent  had  been  largely  employed  in  the  business  of  a  carrier  by 
railway  for  fourteen  years  past,  and  w.as  well  acquainted  with  the  proper  mode  of 
assorting  and  packing  goods  for  transmission  by  railway,  and  that  the  goods  from 
time  to  time  sent  by  the  complainants  to  the  said  station  were  so  sent  in  a  manner 
and  form  as  con\'enient  in  every  respect  to  the  company  and  their  servants,  and  the 
same  might  be  and  were  assorted,  [642]  packed,  and  ti'ansmitted  in  every  way  as 
ready,  easily,  and  expeditiously,  and  inexpensively  to  the  company,  as  goods  sent  to 
the  station  by  the  company,  or  Wall  their  agent,  or  any  other  person  :  That,  on  the 
3  i  st  of  Jainiary  last,  at  a  quarter  to  seven  o'clock  in  the  evening,  the  deponent  tendered 
at  the  company's  station  at  Bristol  a  truss  of  drapery  goods  for  transmission  to  Exeter, 
but  the  cart  in  which  the  same  was  brought  to  the  station  was  refused  admission 
within  the  station  by  the  servant  of  the  company,  whereupon  the  deponent  went  to 
the  offices  of  the  company,  at  the  station,  and  requested  of  the  cleik  there  that  the 
said  truss  might  be  received  and  transmitted,  and  ho  then  produced  to  the  clerk  the 
particulars  and  weights  of  the  said  truss,  in  writing,  but  he  refused  to  receive  the 
same,  saying  it  was  too  late  ;  and  that  the  deponent  thereupon  went  to  the  super- 
intendent of  the  station,  and  made  the  same  request,  and  produced  the  same  particulars 
and  weights,  and  he  also  refused  to  receive  the  said  truss  ;  and  that,  whilst  in  conversa- 
tion with  the  superintendent,  a  van  belonging  to  Wall  entered  the  station,  to  which 
fact  the  deponent  called  the  attention  of  the  superintendent,  who  said  "I  am  aware 
of  it,  l)ut  ho  is  our  agent,  and  we  make  a  rule  not  to  receive  goods  from  any  one  but 
him  after  a  ipiarter  past  five  o'clock  in  the  evening,"  and  the  said   truss   was  not 
received  oi-  transmitted  ;  that  the  dcponoiit  then  went  to  the  platform  of  the  station 
and  saw  Wall's  van  luiloaded,  and  the  goods  therefrom,  which  were  of  the  same  nature 
as  the  truss  of  drapery  tendered  by  the  dejjoncnt,  were  received  by  the  servants  of 
the  company,  and  in  the  deponent's  ])resence  by  such  servants  packed  into  the  railway 
trucks,  many  of  the  articles  being  then  weighed  by  the  company's  servants ;  and  that, 
on  the  same  occasion,  when  leaving  the  station,  the  dej)onent  saw  another  van  belong- 
ing to  Wall,  containing  general  [643]  meichandize  of  the  same  nature  as  the  said 
truss  of  drapery,  admitted  into  the  said  station  ;  and  that,  on  the  same  3 1  st  of  January, 
the  deponent  sent  another  truss  of  drapery  to  the  receiving-ofiico  of  Wall  in  Bristol, 
situate  about  one  mile  from  the  com])any's  said  station,  at  a  quarter  after  seven  o'clock 
in  the  evening,  consigned  to  one   Roberts  at  the  railway-station  at  J*]xeter,  and  the 
same  truss  was  then  received  at  sucth  receiving-office,  and  the  deponent  lia<i  since  been 
informed  by  the  consignee  that  sucli  truss  was  sent  by  the  company  by  a  train  which 
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left  the  said  station  in  Bristol  in  the  night  of  the  said  31st  of  January  :  That  again, 
on  2nd  of  February  last,  at  half  past  five  o'clock  in  the  evening,  the  complainants 
tendered  at  the  company's  station  at  Bristol  afoiesaid,  a  case  of  caps  for  transmission 
to  Bridgewater,  and  at  the  time  of  the  arri\al  at  the  station  of  the  cart  containing 
such  case,  a  van  belonging  to  Wall  containing  goods  of  a  like  nature  to  the  saifl  ease 
arri\ed  at  the  same  station,  and  Wall's  van  was  admitted  into  the  station,  and  the 
cart  containing  the  said  case  was  excluded  by  the  servants  of  the  company  ;  that  the 
complainants  notwithstanding  tendered  the  said  case,  with  the  particulars  and  weight 
thereof,  to  the  clerk  employed  by  the  company  to  authorize  the  receipt  of  goods,  who 
refused  to  receive  the  same,  whereupon  the  deponent  went  on  to  the  platform  of  the 
station  and  saw  the  company's  servants  take  the  goods  from  the  van  belonging  to 
Wall,  weigh  some  of  them,  and  place  them  in  the  railway  truck  of  the  company  ;  and 
the  deponent  afterwards,  about  a  quarter  past  seven  o'clock  in  the  evening  of  the 
same  day,  sent  the  said  case  to  the  receivingotfiee  of  Wall,  consigned  to  one  Babbage 
at  the  station  at  Bridgewatei',  and  the  same  case  was  then  received  at  such  receiving- 
house,  and  the  deponent  had  since  been  informed  and  believed  that  the  said  case  was 
sent  by  [644]  the  company  by  a  train  which  left  the  station  at  Bristol  in  the  night  of 
the  said  2nd  of  February.  Several  other  instances  were  then  given  of  goods  of  the 
complainants  being  rejected,  and  goods  received  by  the  company  at  a  later  hour  from 
Wall,  and  forwarded  to  their  destination  on  the  same  day  :  and  the  affidavit  proceeded 
to  state  that  all  goods  lii-onght  by  all  or  any  of  the  public  to  the  recei\ing-office  of 
W^all  were  received  there  up  to  the  hour  of  eight  o'clock  in  the  evening  of  every  day, 
and  were  forwarded  by  the  companj'  to  the  several  stations  on  their  said  railway 
jiearest  to  the  several  places  to  which  they  were  severally  consigned,  on  the  same  day 
on  which  such  goods  were  so  received  :  That  all  goods  delivered  to  and  received  at 
the  said  receiving-office  of  Wall  were  charged  Is.  Sd.  per  ton  on  all  goods  above  3  cwt. 
in  weight,  and  3d.  for  each  consignment  under  3  cwt.  in  weight,  for  delivery  from  the 
receiving-office  to  the  station  at  Bristol,  in  addition  to  the  company's  usual  rates  of 
charge  for  carriage  upon  their  said  several  lines  of  railway  :  That  Wall,  besides  receiv- 
ing goods  at  his  said  receiving-house  as  aforesaid,  collected  goods  from  the  residences 
or  places  of  business  in  Bristol  of  the  customers  of  the  company  requiring  such  goods 
to  be  carried  on  theii-  said  lines  of  railway,  and  delivered  the  same  to  the  said  station 
in  Bristol :  and  that  the  deponent  had  on  several  occasions  and  constantly  seen  the 
vans  of  Wall  leaving  the  said  residences  or  places  of  business  of  the  said  customers  of 
the  company  loaded  with  the  goods  of  such  customers  after  a  quarter  past  five  o'clock 
in  the  evening ;  and  that  the  deponent  had  seen  the  same  vans  of  Wall  afterwards 
passing  thiongh  the  streets  of  Bristol  on  the  way  and  near  to  the  station  ;  and  that 
such  goods  were  afterwards  received  into  the  station  at  a  much  later  hour  than  a 
quarter  past  five  o'clock  in  the  evening,  without  having  been  first  received  at  or 
delivered  [645]  to  the  said  recei\ing-office  :  That  all  goods  so  collected  as  last  aforesaid 
by  Wall  were  charged  with  the  like  sum  of  Is.  8d.  per  ton  in  quantities  above  3  cwt. 
-in  weight,  and  3d.  for  each  consignment  under  3  cwt.  in  weight,  for  collection  and 
delivery  from  the  residences  or  places  of  busine.ss  of  the  said  customers  of  the  company 
to  the  station  at  Bristol,  in  addition  to  the  company's  usual  rates  of  charge  for  carriage 
upon  their  said  several  lines  of  railway  :  That  the  business  of  the  complainants 
consisted  in  collecting  goods  from  their  customers  in  Bristol,  carting  such  goods  to  the 
station  at  Bristol,  earr3nng  them  on  the  railway,  and  delivering  them  to  the  several 
consignees  ;  and  they  derived  a  profit  from  the  said  collection  and  cartage  to  the 
station  ;  but  that,  if  the  goods  were  delivered  to  the  receiving-ottice  of  Wall,  the  com- 
plainants charged  their  customer.s,  or  the  consignees  of  the  goods,  the  same  sums 
which  the  railway  company  charged  the  complainants,  with  a  loss  to  complainants  of 
the  said  sums  of  Is.  8d.  per  ton  on  all  goods  above  3  cwt.  in  weight,  and  3d.  for  each 
consignment  under  3  cwt.  in  weight,  for  delivering  the  said  goods  from  the  said 
receiving-oftice  to  the  station,  though  they  were  ready  and  willing  and  desirous  to  do 
and  perform  the  services  for  which  the  said  last-mentioned  sums  were  charged  :  That 
the  company,  through  their  said  agent  (Wall),  also  collected  and  delivered  goods  as 
aforesaid,  and  competed  with  the  complainants  in  their  said  business  of  collection  and 
delivery  ;  and  that  the  deponent  believed  that  the  company  so  refused  to  receive  goods 
at  their  said  station  at  Bristol  from  all  persons  except  theii-  agent  Wall  at  a  later  hour 
than  a  quarter  after  five  o'clock  in  the  evening,  for  the  purpose  of  compelling  persons 
desirous  of  having  their  goods  conveyed  on  their  lines  of  railway,  to  employ  the  s;ud 
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company  and  their  agent  Wall  to  collect  and  deliver  such  goods,  and  thns  [646]  to 
secuie  this  Inisiness,  and  the  profit  upon  it,  to  the  said  company,  and  to  exclude  the 
complainants  from  competing  with  them  in  that  department  of  business:  That  the 
company's  rates  from  Bristol  to  Bridgcwater  and  from  Bridgewater  to  Bristol,  for 
goods  sent  by  their  ordinary  goods  trains,  were, — 6s.  8d.  per  ton  for  first-class  goods, 
8s.  "id.  per  ton  for  second-class  goods,  ]  'is.  Gd.  per  ton  for  third-class  goods,  and  1 6s.  8d. 
per  ton  for  fourth-class  goods,  which  said  several  rates  of  charge  were  for  the  carriage 
of  goods  from  stiition  to  station  only  :  That,  on  goods  consigned  by  the  complainants 
from  Bristol  to  Bridgewater  and  from  Bridgewater  to  Bristol,  they  had  paid,  and  still 
contirnied  to  pay  the  company  their  said  respective  rates  last  above  mentioned,  and, 
on  all  goods  arriving  at  Bridgewater,  the  complainants,  on  the  arrival  of  such  goods 
caited  them  at  their  own  expense  from  the  station  at  Bridgewater  to  the  residences 
or  places  of  Inisiness  of  their  customers  in  Bridgewater :  That  the  deponent  had  been 
informed,  and  believed,  that  the  company  had  been  in  the  habit  of  carrying,  and  still 
continued  to  carry,  goods  of  all  and  every  the  aforesaid  classes,  and  of  like  kinds  to 
those  sent  by  the  complainants  to  and  from  [certain  persons  named],  all  of  Bridgewater, 
charging  them  respectively  for  the  carriage  of  goods  required  to  be  sent  by  the 
company's  ordinarj'  goods  trains  from  the  station  at  Bristol  to  the  several  and  respec- 
tive residences  or  places  of  business  of  the  several  and  respective  persons  in  Bridgewater, 
or  from  the  several  and  respective  residences  or  places  of  business  of  the  several  and 
respective  persons  in  Bridgewater  to  the  said  station  at  Bristol,  an  uniform  rate  of  6s. 
per  ton  for  all  classes  of  goods,  including  the  charge  for  collection  or  delivery  at 
Bridgewater,  and  all  separate  parcels  of  different  kinds  of  goods  being  charged  for  on 
the  aggregate  weight  of  the  whole  carried  from  week  to  week.  The  affidavits  then 
[647]  set  out  a  correspondence  between  the  attoi'ney  for  the  complainants  and  the 
secretary  of  the  company  on  tlie  subject  of  the  alleged  inequality  of  charges. 

Butt,  Q.  C,  Kiiighike,  Serjt.,  and  M.  Smith,  Q.  C,  now  shewed  cause,  upon 
aflidavits,  not  denying  the  matters  alleged  in  the  affidavits  filed  by  the  complainants, 
but  professing  to  explain  the  course  of  dealing  adopted  l)y  the  company  for  their  own 
convenience,  and  stating,  amongst  other  things,  that  the  goods  carried  at  the  lower 
rates  of  charge  for  the  grocers  and  ironmongers  at  Bridgewater,  were  carried  under 
special  contracts,  which  special  contracts  were  limited  to  grocery  and  ironmongery  by 
reason  of  their  being  sent  in  large  quantities,  and  that  those  persons  would  be  charged 
for  other  goods  the  same  as  was  charged  to  the  complainants  and  the  rest  of  the  public. 

As  to  the  charge  for  collection  and  delivery  being  included  in  the  charge  for 
carriage  on  the  railway, — it  is  proposed  to  ask  the  court  to  ni-consider  the  two  cases 
of   Ila.rj-iulale  v.   The   Gnat    U'eskm    liailway    Coiapuu//    (lieaiUng  case),  ante,  vol.   v., 

ft.  336,  and  Garlon  v.  T)lc  Great  ll'estern  Unilwai/  C'oiiipaai/,  ante,  vol.  v.,  p.  669. 
Coekburn,  C.  J.  Those  cases  were  decided  on  full  considei-ation.]  It  will  be  borno 
in  mind  that  there  is  no  appeal.  [Williams,  .J.  It  is  perfectly  competent  to  the 
company  to  make  an  extra  charge  for  receiving  goods  at  their  receiving-hou.ses  :  but 
the  i|uestion  is  whether  they  may  impose  an  additional  burthen  on  those  who  do  not 
require  them  to  C(jnvey  their  goods  for  them  to  the  station.]  If  the  court  considers 
the  question  settled  by  the  cases  referred  to,  it  would  ho  idle  further  to  argue  this 
point. 

The  next  ground  of  complaint  is,  that  the  company  close  their  goods  station 
at  a  quarter  past  five  o'clock  in  the  evening,  after  which  time  they  refuse  to  receive 
[648]  goods  from  tlic  complainants,  though  they  receive  them  as  late  as  eight  from 
Wall, — the  explanation  of  that  is,  that  a  considerable  time  is  necessary  to  cla.ssify, 
weigh,  enter,  and  pack  the  goods  before  starting  the  train,  and  that  these  duties 
are  perfoiined  for  the  company  by  Wall  in  respect  of  all  goods  brought  by  him  to 
the  station.  [Coekburn,  ('.  .1.  No  doubt,  the  company  arc  entitled  to  a  reason.iblo 
time.  l)Ut,  if  it  is  sufHci(!nt  to  take  a  parcel  to  M'all's  i-eceiving  house  an  hour  before 
the  time  of  starting  the  train,  why  should  it  not  be  sufficient,  to  take  it  to  the  station 
at  the  same  time?]  If  the  pai'cel  is  i)rorrght  to  the  station,  it  would  have  to  be  weighed 
and  enter'erl.  [Coekburn,  C.  J.  The  place  of  busirress  of  the  company  is  the  station. 
What  right  have  they  to  say  to  any  one,  you  shall  tjike  your  goods  somewher'c  elsel] 
The  public  do  not  complain  that  the  time  of  closing  the  station  is  uni-easonable. 
[Coekburn,  C.  J.  A  rival  carrier  corrr])lairrs,  that,  by  this  arrangement,  those  who 
brirrg  par-eels  to  him  after- a  ([Uartcr' i)ast  five  cannot  have  thenr  (Minveyedby  that  rright'a 
tt-ain.       It  is  cnorrgh  for  the  conrplairrants  to  say  that  the  company  are  giving  an 

C.  P.  xi.\-.---20 


610  GARTON    V.  BRISTOL    AND    EXETER   RAILWAY   CO.        6C  B(N.  S.)619 

athaiitiigc  to  A.  which  they  withhold  from  them.]  The  ease  of  Parker  v.  The  Great 
Wedern  Eaihmy  Compani/,  6  Ellis  &  B.  77,  shews  that  the  collection  of  goods  by  means 
of  receiving-houses  is  the  ordinary  mode  of  conducting  railway  business. 

Then,  as  to  the  alleged  inequality  of  charge  for  the  carriage  of  goods  between 

Bristol  and  Bridgewater, — it  appears  from  the  affidavits,  that  the  company  had  entered 

into  special  contracts  with  certain  grocers  and  ironmongers  at  Bridgewater,  to  carry 

for  them  their  grorerj'  and  ironmongery  at  the  rate  of  6s.  per  ton,  irrespective  of  class, 

in  consideration  of  their  sending  all  their  goods  of  those  descriptions  by  the  railway, 

and  abstaining  from  availing  themselves  of  water-carriage  ;  [649]  and  that,  if  any  other 

description  of  goods  were  sent  by  or  to  those  persons,  they  woulii  be  charged  the 

ordinary  rates  of  carriage.     In  Nkhohon  v.  The  Great  IVestern  Railway  Comjmny,  ante, 

vol.  v.,  p.  366,  this  court  held  that  it  is  competent  to  a  railway  company  to  enter  into 

special  agreements  whereby  advantages  may  be  secured  to  individuals  in  the  carriage 

of  goods  upon  the  railway,  where  it  is  made  clearly  to  appear,  that,  in  entering  into 

such  agreements,  the  company  have  only  the  interests  of  the   proprietors  and   the 

legitimate  increase  of  the  profits  of  the  railway  in  view,  and  the  consideration  given 

to  the  company  in  return  for  the  advantages  aflbrded  by  them  be  adequate,  and  the 

company  aie  willing  to  afford  the  same  facilities  to  all  others  upon  the  same  terms  : 

nor  is  the  Gnd  section  of  the  Railway  and  Canal  Traffic  Act,  1854,  17  &  18  Vict.  c.  31, 

oontraA'ened  by  a  railway  company  carrying  at  a  lower  rate,  in  consideration  of  a 

guarantee  of  large  quantities  and  full  train-loads  at  regular  periods,  provided  the  real 

object  of  the  company  be  to  obtain  thereby  a  greater  remunerative  profit,  by  the 

diminished  cost  of  cairiage,  although  the  effect  may  be  to  exclude  from  the  lower  rate 

those  persons  who  cannot  give  such  a  guarantee.     The  special  agreements  here  are  as 

free  from  objection  as  the  special  agreement  in  that  case  ;  and  it  makes  no  difference 

that  the  exact  quantity  of  goods  required  to  be  sent  cannot  be  ascertained  and  defined. 

[Willes,  J.    Do  your  affidavits  shew  that  the  Bridgewater  people  have  any  other  mode 

of  carrying  their  goods  than  the  defendants'  railway  f\     They  do.     [Cockburn,  C.  J. 

Do  they  state,  that,  but  for  the  special  agreements,  they  would  send  their  goods  by 

water-carriage  or  otherwise  than  by  the  defendant's  railway  ?]      Not  in  terms  :    but 

that  may  fairly  be  inferred  from  the  affidavits.    Nobody  in  the  grocery  or  ironmongery 

trade  complains  ;  but  only  the  applicants,  who  are  rival  [650]  carriers.     [Williams,  J. 

These  special  agreements  would  not  press  upon  any  other  description  of  tradesmen. 

If  the  grocer  or  the  ironmonger  employed  the  complainants  to  cairy,  would  they  be 

charged  the  lesser  rate  1]     The  affidavits  so  state.     [Cockburn,  C.  J.     No  instance  is 

given.     Probably  no  one  ever  tried  so  hazardous  an  experiment.]     The  complainants 

have  no  right  to  come  and  complain  until  they  have  made  the  experiment,  and  failed. 

[Williams,  J.     Do  your  aflidavits  negative  an  intention  on  the  part  of  the  company  to 

favor  these  individuals?]     No  fraud  or  intention  to  favor  one  class  of  persons  at  the 

expense  of  another,  is  suggested. 

Collier,  Q.  C,  and  Karslake,  in  support  of  the  rule.  As  to  the  first  point,  assuming 
that  the  court  will  abide  by  their  decisions  in  Baxendale  v.  The  Great  JFedem  Bailway 
Company  (Readinci  ease),  ante,  vol.  v.,  p.  336,  and  Gartmi  v.  The  Great  Western  Eaihvay 
Company,  ante,  vol.  v.,  p.  699,  it  is  unnecessary  to  say  anything  upon  it.  As  to  the 
second  point,  the  complaint  is,  that,  whereas  the  station  at  Bristol  is  closed  against  the 
complainants  at  a  quarter  past  five  o'clock  in  the  evening.  Wall,  the  favored  agent  of 
the  company,  is  allowed  to  have  access  thereto  for  the  purpose  of  delivering  his  goods 
until  eight  o'clock.  This  is  sworn  to  by  the  complainants,  and  is  unanswered.  Then, 
as  to  the  special  agreements, — all  the  complainants  could  know  was,  that  the  parties 
referred  to  were  preferred  before  them.  "The  case  of  Nicholson  v.  The  Great  iVestcrn 
Baihray  Company,  ante,  vol.  v.,  p.  366,  is  clearly  distinguishable  :  the  special  agreements 
there  were  so  manifestly  foi'  the  advantage  of  the  company  that  the  court  could  not 
fail  to  see  that  it  was  reasonable  that  they  should  enter  into  them.  [Byles,  J.  There, 
the  company  got  a  fair  equivalent,  in  full  train-loads  and  regular  times,  for  the 
advantage  they  [651]  aflbrded  to  the  Euabon  Coal  Company.  1  do  not  see  that  the 
defendants  here  do  get  an  e(|uivalent.]  The  case  of  Baxendale  v.  The  Great  Western 
Bailway  Company  {Bristol  case),  ante,  vol.  v.,  p.  309,  though  not  precisely  in  point, 
still  throws  some  light  upon  the  subject.  There,  the  companj^  made  a  special  agree- 
ment with  one  Somerville  to  give  him  certain  advantiiges,  in  consideration  of  his 
employing  them  to  carry  all  his  paper  by  their  lines ;  and  yet  that  was  held  to  be  a 
ease  of  undue  preference.    [Willes,  J.    We  there  held  that  it  was  undue  and  unreason- 
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iiljlc  Lo  chaige  more  or  less  for  the  same  service,  according  as  the  customer  of  the 
railway'  thought  proper  or  not  to  bind  himself  to  employ  the  company  in  totally 
distinct  transactions.] 

CoCKBUKN,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  With 
regard  to  the  first  point  ui'ged  on  the  part  of  the  complainants,  the  case  appears  to  me 
to  fall  within  the  principle  of  Baxemlale  v.  The  Great  If'esltrn  Railway  Company  (Reading 
case),  ante,  vol.  v.,  p.  336,  and  Garton  v.  Tht  Great  Western  Railway  Company,  ante, 
vol.  v.,  p.  669.  It  has  not  been  snccessfully  distinguished  from  those  cases,  and  we 
are  satistied  to  abide  by  what  was  there  decided  ;  and  upon  that  point  the  complainants 
are  entitled  to  have  the  rule  made  alisolute.  With  respect  to  the  second  ground  of 
complaint,  viz.  that  the  goods-station  is  closed  against  the  complainants  and  the  pnblic 
generally  at  a  quarter  past  five  o'clock  in  the  evening,  but  i-s  kept  open  until  eight 
o'clock  in  favoi'  of  the  company's  agent.  Wall, — I  also  think  the  rule  must  l)e  made 
absolute.  It  seems  to  be  admitted  on  the  part  of  the  defendants  that  the  chai'ges 
made  by  Wall,  upon  payment  of  which  charges  alone  goods  are  conveyed  to  and 
received  at  their  station  after  the  hour  at  which  the  station  is  closed  to  the  complainants 
and  the  rest  [652]  of  the  public,  includes  a  charge  for  cartage  to  the  station.  So  far, 
therefore,  as  that  is  concerned,  the  case  falls  within  the  piinciple  of  the  decisions  to 
which  I  have  already  referred.  That  principle  is,  that  a  railway  company  has  no  right 
to  impose  a  charge  for  the  conveyance  of  goods  to  or  from  the  station,  where  the 
customer  does  not  require  such  service  to  be  performed  by  the  company.  Here,  the 
defendants  say  to  tlie  plaintiffs, — ''  You  shall  not  have  the  .same  facility  for  forwarding 
your  traffic  on  the  railway  as  we  afford  to  oui'  agent  Wall,  unless  you  consent  to  pay 
a  certain  charge  for  the  conveyance  of  your  goods  to  the  station."  Without  entering 
any  further  into  the  merits  of  that  part  of  the  case,  it  is  plain  to  my  minrl  that  it  falls 
within  the  princi])le  of  those  mentioned,  and  upon  which  we  have  held  the  first  objec- 
tion to  be  well  founded.  The  third  objection  is  founded  upon  the  special  contracts 
entered  into  between  the  company  and  eertiiin  individuals,  under  which  those  persons 
have  a  preference  over  the  complainants  in  the  carriage  of  heavy  packages  of  grocery 
and  iroimiongery  between  Bristol  and  Bridgewater.  It  is  not,  as  it  seems  to  me, 
necessary  to  decide  upon  the  present  occasion  how  far  a  railway  company  may  for 
their  own  advantage  enter  into  special  contracts  of  this  sort.  Nor  is  it  necessary  to 
.say  whether,  with  a  view  to  meet  competition  by  another  railway  company  or  by 
another  mode  of  carriage,  the  company  may  not  say  to  persons  having  large  quantities 
of  heavy  goods  to  send,  ''  If  you  will  engage  to  send  a  given  ((uantity,  or  to  send  all 
the  goods  you  have  to  send,  by  our  line,  we  will  give  you  such  an  advantage."  If 
that  be  done  bona  tide,  with  a  view  to  overcome  opposition,  and  the  public  in  general 
are  oH'cred  the  same  advantages  undei'  like  conditions,  it  is  uinieccssaiy  to  say  whether 
that  might  not  be  allowable  ;  though  I  wish  to  guard  ni3'self  against  deciding  [653] 
that  upon  the  present  occasion.  The  facts  brought  before  us  upon  these  athdavits  fail 
to  make  out  any  adequate  motive  for  this  airangement.  It  is  suggested  that  there  is 
certain  water-carriage  which  might  enter  into  competition  with  the  railway  between 
Bristol  and  Biidgewater.  But  it  i.s  not  shown  that  it  actually  does  compete  with  it. 
We  are  not  told  what  is  the  rate  of  charge  for  such  water-cariiage  as  (compared  with 
the  carnage  by  the  railway.  A  prima  facie  case  is  made  out  on  the  part  of  the  com- 
plainants:  it  is  shewn  that  they  have  not  the  same  facilities  art'orded  llicni  for  the 
conveyance  of  their  goods  as  arc  conceded  to  certain  favored  individuals.  That  called 
on  the  company  for  an  explanation.  None  has  Ikhmi  given  :  and,  in  the  altscnce  of  all 
explanation  as  to  the  grounds  of  this  preference,  we  cainiot  come  to  any  other  conclusion 
than  that  the  ari'angcnKMit  is  made  with  a  view  to  induce  jjartios  to  engage  with  the 
company  as  carriers  directly,  to  the  exclusion  of  a  rival  carrier.  1  therefore  think  the 
rule  must  be  made  absolute. 

Wii.MAMs,  .J.  I  am  of  the  same  opinion.  As  to  the  first  point,  it  is  enough  to 
say  that  the  case  is  governed  by  those  of  Rarendalc  v.  The  Great  WeMern  llaiJimii 
Company  and  Gartim  v.  The  Great  IFestem  Railway  Company,  from  which  it  is  impossible 
to  distinguish  it.  As  to  the  .second  point,  it  ap|)ears  to  mo  upon  the  whole  tli.it  an 
undue  ])reforonce  has  lieen  shewn  to  have  been  given  to  Wall  by  the  conqianv  in  their 
mode  of  dealing  with  him.  No  doubt,  it  is  perfectly  competent  to  a  railway  company 
to  prescribe  a  certain  time  after  which  they  will  decline  to  receive  goods  to  bo 
forwarded  by  a  given  train.  So,  1  rlo  not  see  why  they  may  not  if  they  iilease  extend 
the  time,  for  a  reasonable  compensation  for  the  extra  trouble,  to  bo  paid  liy  those  who 
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bring  their  goods  late.  Nor  do  I  think, — [654]  though  upon  that  I  desire  not  to  be 
understood  as  giving  any  decided  opinion, — that  it  would  make  any  substantial 
difference  whether  the  company  received  such  extra  composition  themselves  or  allowed 
some  other  person  to  receive  it.  But,  looking  at  the  affidavits  as  to  the  mode  in  which 
the  business  is  conducted  l)y  Wall,  the  agent  of  the  company, — the  mode  and  the  time 
of  his  receiving  goods,  and  the  lemuneration  he  has  for  it, — I  think  it  is  impossible  to 
say  that  this  coarse  of  dealing  can  lie  brought  within  those  principles.  I  am  clearly 
of  opinion  that  a  case  of  undue  preference  has  been  made  out  in  this  respect,  and  that 
as  to  the  second  ground  of  complaint  also  the  rule  must  be  made  alisolute.  As  to  the 
third  ground  of  complaint,  I  must  confess  I  have  felt  more  difficulty  :  but,  upon  the 
whole,  I  think  the  applicants  have  made  out  a  pi'ima  facie  case  of  undue  and  unreasonable 
preference,  by  shewing  that  more  is  charged  to  them  than  is  charged  to  other  persons 
for  the  conveyance  of  the  same  descriptions  of  goods  under  the  same  circumstances 
and  by  the  same  trains.  The  question  is  whether  the  company  have  given  any  answer 
to  that  prima  facie  case.  If  it  had  appeared  that  a  lower  rate  had  Ijeen  charged  to 
certain  individuals  for  the  purpose  of  meeting  competition  by  a  canal  or  another 
railway,  or  in  consideration  of  their  .sending  large  quantities  of  good.s,  though  the 
.same  advantages  wei'e  not  publicly  and  generally  held  out,  it  may  be  that  the  company 
would  lie  warranted  in  so  doing, — though  upon  that  it  is  not  necessary  for  me  to  offer 
any  opinion.  If  such  had  lieen  the  history  of  the  reduced  charge,  or  if,  with  a  view  to 
meet  such  competition,  the  company  weie  to  say  to  certain  persons,  "  We  will  carry 
for  you  at  a  reduced  rate,  provided  you  will  undertake  to  send  your  goods  exclusively 
by  our  railway  and  not  to  resort  to  water-carriage,  or  any  [655]  other  mode  of  con- 
veyance," the  matter  might  have  been  well  deserving  of  full  consideration.  But  no 
such  point  is  raised  upon  the  affidavits,  though  it  must  have  been  in  the  minds  of  the 
persons  who  made  the  affidavits  on  the  part  of  the  company.  The  silence  of  the 
company  as  to  any  apprehension  of  water-carriage  competition,  and  the  absence  of 
any  answer  to  the  case  made  out  on  the  affidavits  filed  on  liehalf  of  the  complainants, 
satisHes  my  mind  that  the  object  of  the  company  in  giving  the  preference  charged, 
was,  to  shut  out  the  complainants  from  competing  with  them  as  carriers. 

WiLLES,  J.  I  am  of  the  same  opinion  upon  all  the  points.  I  will  only  add,  in 
consequence  of  the  mention  which  has  been  made  of  the  case  of  Nkholsm  v.  The  Great 
Western  Bailwai/  Compani/,  that  it  is  a  mistake  to  suppose  that  the  court  there  intended 
to  decide  that  a  prima  facie  case  of  preference  is  sufficiently  answered  by  stating  a 
difference  which  may  or  may  not  be  material  in  the  cii'cumstanees  between  the  carriage 
for  the  person  complaining  and  that  for  the  person  alleged  to  have  been  preferred, 
without  shewing  that  such  difference  practically  affects  the  fair  charge  for  carriage,  to 
an  extent  proportionate  to  the  difference  of  chai-ge  actually  made  by  the  company  to 
their  several  customers.  It  was  in  that  case  sworn  on  the  part  of  the  company,  and 
not  answered  by  the  complainants,  that,  having  regard  to  the  circumstances  thei-e 
specially  set  forth,  and  appearing  to  the  court  to  be  material,  the  rates  chai-ged  to  the 
complainants  were  in  every  respect  fair  and  reasonable  as  compared  with  the  lates 
charged,  under  the  special  circumstances,  to  the  company  alleged  to  have  been  preferred. 

Bylks,  J.  I  also  think  the  rule  should  be  made  absolute  upon  all  three  branches. 
With  respect  to  the  [656]  first  two  grounds,  I  can  only  repeat  what  has  already  been 
said  by  my  Lord  and  my  two  learned  Bi'others,  that  the  right  of  the  applicants  to 
succeed  upon  those  two  points  follows  as  a  necessary  consequence  from  the  decisions 
of  this  court  in  Baxendale  v.  The  Chxat  Western  Railway  Company  and  Garton  v.  'J'fie 
Great  Western  Bailway  Convpany.  The  principle  laid  down  in  those  two  cases  is,  that 
a  man  shall  not  be  forced  to  pay  for  a  service  which  he  has  no  desiie  to  have  per- 
formed for  him,  and  the  performance  of  which  operates  injuriously  to  him  by  giving 
others  an  undue  preference  over  him.  As  to  the  third  Ijrauch  of  the  case,  viz.  that  a 
lowei-  charge  is  made  by  the  compan^y  to  persons  residing  at  Bridgewater  for  the 
carriage  of  goods,  than  is  made  to  the  complainants,  no  .satisfactory  reason  seems  to 
me  to  have  been  given  for  that  reduction.  It  is  not  shewn  that  it  is  rendered  necessary 
for  the  purpose  of  meeting  and  of  overcoming  competition.  As  to  the  case  of 
Nicholson  V.  llie  Great  Western  liailwai/  Company,  ante,  vol.  v.,  p.  366, — that  was  merelj' 
deciding  distinctly  a  point  which  was  thi'own  out  in  Bansome  v.  Tlie  Eastern  Connlies 
Hailway  Company,  ante,  vol.  i.,  p.  437,  and  Oo'lcule  v.  The  North  Eastern  Bailway  Company, 
ante,  vol.  i.,  p.  454,  viz.,  that  a  smaller  percentage  of  profit  on  a  larger  amount  of 
traffic  might  be  a  full  compensation  to  the  company  for  a  larger  per-centage  of  profit 
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upon  a  .sniiiller  amount  of  trartic.  It  does  not  appear  that  that  is  the  case  here. 
There  is  nothing  in  the  athdavits  to  shew  that  these  Bridgewater  grocers  and  iron- 
niongei-s  send  any  large  amount  of  goods  by  the  defendants'  line.  The  inequality  of 
charge  cannot  be  without  a  reason  :  and  I  am  at  a  loss  to  see  any  other  possible  reason 
than  a  desire  on  the  part  of  the  defendants  to  displace  the  complainants  as  carriers, 
so  that  they  themsehes  may  become  the  sole  carriers  on  their  line  of  railway. 
Rule  ab.solute. 


[657]    Baines  and  Another  v.  Woodfall.    June  11th,  18.59. 

[S.  C.  28  L.  J.  C.  P.  338  ;  6  Jur.  N.  S.  19.] 

A  ship  was  insured  by  a  time  policy  from  the  30th  of  July,  1857,  to  the  2yth  of  July, 
1858.  Having  safely  arrived  in  port  on  the  12th  of  April,  1858,  her  owner  on  the 
15th  wrote  to  the  insuranceJiroker  who  acted  for  the  insurers,  as  follows: — "The 
'J.  B.'  having  arrived  here,  we  will  thank  you  to  render  us  a  credit-uote  for 
unexpired  time,  say,  from  the  12th  instant  to  the  date  of  the  expiration  of  her 
policy."  On  the  following  day,  the  broker  sent  a  clerk  with  a  memorandum  as 
follows: — "Please  hand  bearer  stamped  policy  per  'J.  B.,'  to  put  forward  returns 
for  cancelling."  The  policy  was  sent  accordingly,  and  on  the  21st  the  broker's  clerk 
indorsed  thereon, — "Cancelled  this  policy  from  the  12th  of  April,  1858,  and 
retui'ned  the  assured  11.  17s.  lOd.,  per  cash,  for  three  months  unexpired  time," — 
the  usage  of  underwriters  at  the  poi't  being  to  take  into  consideration  unbroken 
months  only  in  computing  the  returns. — The  vessel  was  destroyed  by  tire  (one  of 
the  perils  insured  against)  in  the  dock  on  the  22nd  of  April.  Later  on  the  same 
day,  but  before  they  had  received  the  credit-note  for  the  return  premium,  or  had 
any  intimation  from  the  broker  that  the  policy  had  been  cancelled,  the  assured 
wrote  as  follows, — "  Not  having  received  any  reply  to  our  note  of  the  15th  instant, 
requesting  you  to  send  us  a  credit-note  for  unexpired  time  on  policy  on  ship  'J.  B.,' 
we  herel>y  withdraw  our  said  note  and  the  I'equest  therein  contained."  To  this 
the  Ijiokcr  leplied, — "  We  beg  to  say,  that,  in  accordance  with  your  request  of  the 
15th  instant,  we  cancelled  the  policy  per  'J.  B.'  in  usual  course,  and  we  cainiot 
therefore  recognize  any  withdrawal  on  3'our  part : " — Held,  that  theie  had  been  a 
sutheient  acceptance  by  the  broker  of  the  proposal  of  the  assured  to  cancel  the 
policy,  notwithstanding  the  parties  had  misunderstood  each  other  as  to  the  mode 
of  calculating  the  returns. 

This  was  .an  action  upon  a  policy  of  insurance,  for  a  total  loss. 

The  first  count  of  tiio  declaration  was  upon  a  policy  subscribed  by  tiic  dcfcmlaiit, 
upon  a  shi[)  called  the  "James  Baines, "  lost  or  not  lost,  from  the  30tii  of  July,  1857, 
to  the  2yth  of  July,  1858,  averring  a  loss  of  the  ship  Ijy  tire  (which  was  one  of  the 
perils  insured  against)  aftei'  the  30th  of  July,  1857,  and  before  the  29th  of  July,  1858. 

The  declaration  also  contained  a  count  for  money  had  and  received,  and  a  count 
upon  accounts  stated. 

The  defendant  pleaded, — first,  to  the  first  count,  that,  during  tiic  said  lisk,  and 
before  the  happening  of  the  loss  in  the  first  count  mentioned,  tin.'  said  ship  arrived  at 
Livei'pool  safe  in  all  respects,  and  was  then  and  there  in  dock  niooix'd  in  safety  more 
than  twenty-four  hours  ;  tliat  the  piaintitl's  then  proposed  to  the  defendant  that  the 
said  policy  should  be  cancelled,  and  the  risk  and  liability  of  the  defendant  tlu'reunder 
should  Ijc  then  terminated  anil  put  -.m  end  to,  and  that  the  defendant  should  make  a 
return  to  the  |)lainliHs  of  premium  paid  to  the  defendant  by  the  ])laintitrs  on  the  [658] 
said  policy,  for  the  unexpired  time  covered  by  the  said  policy  ;  that  he  the  <lefcndant 
acceded  to  the  said  propo.sal,  and  applied  to  the  plaintills  foi-  the  policy,  in  order  that 
the  .same  might  be  so  cancelled  as  aforesaid,  and  the  plaintills  handed  the  same  to  him 
for  that  purpose,  and  the  said  policy  was  cancelled,  and  the  I'isk  and  liability  of  the 
defendant  theieon  and  thereunder  was  terminaU:fl  and  put  an  end  to,  and  the  defen- 
dant was  then  ready  and  willing  to  make  the  said  retui'u  of  pr-emiiun  to  the  ])laintiirs, 
and  always  since  and  still  was  and  is  I'cady  so  to  do  ;  that  the  premises  afoiesaid 
accrued  before  the  .said  loss  in  the  said  iirst  count  mentioned  :  and  that  the  said  polic}' 
and  liability  uf  the  defendant  thereuniler  was  teriuinatcd  and  |iut  ,111  cnil  to  before 
the  said  loss. 
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To  the  second  and  third  counts  the  defendant  pleaded,  except  as  to  21.  16s.  9d., 
never  indebted,  and,  as  to  that  sum,  payment  into  court.     Issue. 

The  cause  was  tried  before  Byles,  J.,  at  the  last  Spring  Assizes  at  Liverpool,  when 
the  following  facts  appeared  in  evidence: — The  "James  Baines  "  having  arrived  in 
Liverpool  on  the  12th  of  April,  1658,  the  plaintiffs  being  desirous  of  cancelling  the 
policy,  and  getting  a  return  of  premium  for  the  unexpired  portion  of  the  year  for 
which  she  was  insured  (the  policy  containing  no  provision  for  a  i-eturn  of  premium), 
wrote  to  the  defendant  as  follows  : — 

"Liverpool,  15th  April,  1858. 

"  Dear  Sir, — The  '  James  Baines '  having  arrived  here,  we  will  thank  you  to  render 
us  a  credit-note  for  unexpired  time, — say,  from  the  12th  instant  to  the  date  of  the 
expiration  of  the  policy.  "For  James  Baines  &  Co., 

"J.  Greaves. 
"  W.  H.  Woodfall,  Esq.,  Liverpool." 

[659]  No  answer  appeared  to  have  been  returned  to  this  letter  ;  but,  on  the  16th 
of  Apiil,  a  messenger  was  sent  by  the  defendant  to  the  otHce  of  the  plaintiffs  with  a 
document  which  was  not  produced  (it  having  been  lost),  but  which  was  proved  to  have 
been  in  the  following  terms  : — 

"From  Woodfall,  Willis,  &  Co.  "Liverpool,  16th  April,  1858. 

"  Please  hand  bearer  stamped|policies  per  '  James  Baines '  and  '  David  M'lver,'  (a)  to 
put  forwaid  returns  for  cancelling. 

"  To  Messrs.  James  Baines  &  Co." 

The  policies  were  accordingly  handed  over  to  the  defendant's  clerk  :  but,  the  defen- 
dant having  divided  the  risk  with  another  insuranoe-bioker,  it  was  necessary  to  obtain 
his  assent  also  to  the  cancellation  ;  and  consequently  the  act  of  cancellation  was  not 
actually  pei'formed  until  the  20th  of  April ;  on  which  day  the  defendant's  clerk  made 
the  following  indorsement  upon  the  James  Baines's  policy, — "  Cancelled  this  policy, — 
from  the  12th  of  April,  1858,  and  returned  the  assured  11.  I7s.  lOd.  per  cash,  for  three 
months  unexpired  time." 

On  the  morning  of  rhe  22nd  of  April  the  "  James  Baines  "  caught  tire,  and  was  totally 
destroved.  Li  the  course  of  the  same  day,  but  before  the  credit^note  foi-  the  amount 
of  the  return  premium  had  been  sent  to  the  plaintiffs,  they  addressed  the  following 
letter  to  the  defendant : — 

"Liverpool,  22nd  April,  1858. 

"Sir, — Not  having  received  any  reply  to  our  uote  of  the  15th  instant,  requesting 
you  to  send  us  a  credit-note  for  unexpired  time  on  policy  on  ship  'James  Baines,'  we 
hereby  withdraw  our  said  note  and  the  request  therein  contained. 

"  \\ .  H.  Woodfall,  I<]sq.  "James  Baines  &  Co." 

[660]  To  this  letter  the  defendant's  firm  replied  as  follows : — 

"Messrs.  James  Baines  &  Co  "Liverpool,  22nd  April,  185.'5. 

"Gentlemen,  -  In  reply  to  your  note  of  this  morning,  we  beg  to  say,  that,  in 
accordance  with  youi-  request  of  the  15th  instant,  we  cancelled  the  policy  per  'James 
Baines '  in  the  usual  course  ;  and  we  cannot  therefore  recognize  any  withdrawal  on 
your  part.  "  Woodfall,  Willis,  &  Co." 

On  the  pait  of  the  defendant,  evidence  was  given  of  a  usage  amongst  insurance- 
brokers  at  Liverpool,  that,  where  a  return  of  premium  is  made  in  respect  of  an  unexpired 
time-policy,  the  unbroken  months  onl}'  are  tiiken  into  account,  no  notice  being  taken 
of  a  fraction  of  a  month.  And  the  credit-note  which  was  sent  to  the  plaintiffs  was 
framed  upon  that  principle ;  and  the  payment  into  court  was  the  amount  of  premium 
for  the  months  of  May,  June,  and  July 

The  learned  judge  was  of  opinion  that  the  usage  was  sufficiently  proved  :  and  a 

(o)  Another  vessel  insured  by  the  defendant  for  the  plaintiffs  at  the  same  time  as 
the  "James  Baines." 
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verdict  was  by  his  direction  found  for  tho  defendant, — leave  being  reserved  to  the 
phiintitt's  to  enter  a  verdict  for  them  for  1321.  8s.  4d. ;  the  court  to  he  at  liberty  to 
draw  inferences  of  fact. 

Edward  James,  Q.  C,  accordingly,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  tho  plaintiffs  on  the  first  count,  for  1321.  8s.  4d.,  "  upon  the  ground  that 
on  the  evidence  it  appeared  that  the  parties  never  were  agreed  upon  the  terms  on 
which  the  contract  of  insurance  should  be  put  an  end  to  ;  "  or  to  enter  a  verdict  for  the 
plaintiff's  on  the  second  count,  for  the  amount  of  the  premium  from  the  12th  to  the 
30th  of  April,  in  case  the  court  should  be  of  opinion  that  the  policy'  was  cancelled  on 
the  terms  that  the  premium  [661]  should  be  returned  from  the  12th  of  April.  He 
submitted  that  it  was  competent  to  the  plaintitfs  to  retract  their  proposal  at  any  time 
before  it  had  in  terms  been  accepted  by  the  defendant, — Ilmdledge  v.  Grant,  4  Bingh. 
653,  1  M.  &  P.  717,  3  Car.  &  P.  267;  that  the  usage  proved  was  applicable  only  to 
the  case  of  a  policy  containing  a  stipulation  foi-  a  return  of  premiums,  which  this  policy 
did  not ;  and  that  it  was  not  competent  to  apply  a  usage  to  a  written  instrument  which 
is  inconsistent  with  it. 

J.  Wilde,  Q.  C,  and  Milward,  shewed  cause.  The  question  is,  whether,  at  the 
time  the  fire  took  place,  the  proposal  of  the  15th  of  April  had  been  carried  out  so  as 
to  be  binding  and  to  make  the  policy  cease  to  be  in  force.  The  facts  upon  which  that 
question  depends  are  extremely  short.  The  plaintitfs  are  the  owners  of  the  "  James 
Baines  "  :  the  defendant  is  an  insurance-broker  at  Liverpool,  whose  business  it  is  to  take 
risks  and  generally  to  manage  the  insurances  for  those  underwriters  by  whom  he  is 
employed.  The  "  James  Baines,"  which  had  been  insured  by  the  defendant  for  twelve 
months,  from  the  30th  of  July,  1857,  to  the  2'Jth  of  July,  1858,  having  arrived  in  safety 
at  Liverpool  on  the  12th  of  April,  1858,  the  plaintilis,  being  desirous  of  getting  the 
policy  cancelled,  and  a  return  of  premium  for  the  unexpired  time,  wrote  to  the  defen- 
dant, as  follows, — "  The  '  James  Baines  '  having  arrived  here,  we  will  thank  you  to 
render  us  a  credit-note  for  unexpired  time,  say,  from  the  12th  instant  to  the  date  of 
the  expiiation  of  her  policy."  No  piecise  answer  seems  to  have  been  returned  to  this 
letter ;  but,  on  the  following  day,  a  clerk  of  the  defendant  was  sent  to  the  plaintilis' 
counting-house  with  the  following  memorandum, — "  Please  hand  bearer  stamped  policy 
per  'James  Baines,'  to  put  forward  returns  for  can-[662]celling."  On  the  21st,  —  the 
policy  having  then  found  its  way  to  the  defendant's  oliiee, — a  clerk  of  the  defendant 
made  the  following  iudoi'sement  on  the  back  of  it, — "  Cancelled  this  policy  from  he  1 2th 
of  April,  1 858,  and  returned  the  assui'ed  11.  1  7s.  10.  per  cash,  for  three  months  unexpii-cd 
time."  The  credit-note  for  the  return  premium  was  not  sent  to  the  plaintifis  until  the 
22nd.  The  "James  Baines"  was  destroyed  by  fire  on  that  day  ;  and  the  plaintilis  then 
(but  before  they  received  the  ci'edit-note)  wrote  to  the  defendant  withdrawing  their 
pro])osal  of  the  15th.  To  this,  the  defendant  replied, — "  In  reply  to  your  note  of  this 
morning,  we  beg  to  say,  that,  in  accordance  with  your  i-equost  of  the  15th  instant,  we 
cancelled  the  policy  per  'James  Baines  '  in  the  usual  course  ;  and  we  cannot  therefoi'e 
recognize  any  withdiawal  on  your  part."  The  point  taken  on  the  part  of  the  plaintill's 
is  this: — Li  their  proposal  of  the  15th  of  April,  the  plaintill's  ask  for  a  return  of 
premium  "from  the  12th  instant  to  the  date  of  the  expiration  of  the  policy  ;"  and 
the  credit-note  which  was  afterwards  sent  was  for  the  tliree  unbroken  months  from  the 
1st  of  May  to  the  end  of  July.  Tiie  answer  to  that  is,  that,  by  the  usage  of  the  under 
writers  of  Liverpool,  which  was  abundantly  proved,  unbroken  months  only  are  allowed 
for  in  calcalating  leturns  of  premium  on  time  policies.  [Cockburn,  C.  J.  Vourai-gunicnt 
is,  that  it  is  the  same  as  if  the  defendant  had  answered  simply,  "1  accept  your 
propo.sal ;"]  Precisely  so.  Taking  the  lettei-  with  the  evidence  of  the  usage,  and  tlie 
fact  that  the  underwriters  were  not  bound  to  make  any  retinii  upon  this  policy,  the 
case  is  perfectly  clear.  [Wilics,  J.  The  defendant  cancelled  the  policy'  before  the  lo.ss 
happened  :  he  must  pay  what  ho  was  bound  to  pay.  To  constitute  an  agreement,  no 
doubt  there  nmst  be  a  consensus  or  aggregatio  mentium.  But  that  is  satisfied  either 
by  a  mutual  consent  [673j  in  words,  or  it  may  1)0  gathereil  from  the  acts  and  conduct 
of  the  parties.  Here,  both  parties  agreed  to  a  contract,  though  there  was  some 
inisundeislanding  as  to  the  terms.  The  propo.sal  being  received,  tho  defendant 
innuediately  .set  about  carrying  it  into  eil'eet. 

I'idward  James,  (^.  C,  Blackburn,  and  Mellish,  in  support  nf  tlic  rule.  'i"lu!  ((uestion 
is  whether  there  was  a  nnitual  agreement  to  cancel  tlic  ijolicy  befoi'o  tlu^  li.ippcning  of 
the  loss.     No  doubt  there  was  a  proposal  on  tho  plaintill's'  part  to  cancel  the  (lolicy  on 
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having  a  return  of  premium  from  the  12th  of  April.  Now,  unless  there  has  been  an 
aggregatio  mentium  ad  idem,  there  is  no  cancellation.  The  plaintiffs  could  not  be 
bound  by  their  offer  unless  it  was  accepted  in  terms,  and  its  acceptance  communicated 
to  them.  The  memorandum  of  the  16th  of  April  clearly  was  not  an  acceptance;  it 
was  a  mere  intimation  that  the  defendant  was  ready  to  take  the  preliminary  step. 
[Cockburn,  C.  J.  It  is  difficult  to  say  that  it  was  not  substantially  an  acceptance  of 
the  plaintiffs'  offer.  The  defendant  says,  in  effect, — "Send  me  the  policy,  and  I  will 
ascertain  what  return  of  premium  you  are  entitled  to,  and  put  it  forward  for  cancella- 
tion."] The  parties  were  never  agreed  as  to  the  terms  upon  which  the  policy  was  to 
be  cancelled.  The  defendant  assumed  that  the  cancellation  was  to  be  upon  the  terms 
of  a  return  of  premium  for  the  three  unbroken  months ;  whereas,  the  plaintiff's'  offer 
involved  a  return  of  premium  from  the  12th  of  April.  [Williams,  J.  If  a  man 
accepts  a  proposal,  is  he  not  bound  although  he  may  have  misunderstood  its  terms? 
Cockburn,  C.  J.  The  acceptance  is  by  an  act  done.]  In  Jfilkiiism  v.  Jolindon,  3  B. 
&  C.  428,  5  D.  &  R.  403,  certain  bills  of  exchange  purporting  to  have,  amongst  others, 
the  indorsement  of  H.  &  Co.,  bankers  of  Manchester,  were  presented  for  pay-[674]-ment 
in  London,  at  a  house  where  the  acceptance  appointed  them  to  be  paid.  Payment 
being  refused,  the  notarj'  who  jjresented  them  took  them  to  the  plaintiff,  the  London 
correspondent  of  H.  &  Co.,  and  asked  him  to  take  up  the  bills  for  their  honor.  He 
did  so,  and  struck  out  the  indoisements  subsequent  to  those  of  H.  &  Co.,  and  the 
money  was  paid  over  to  the  defendants,  the  holders  of  the  bills.  The  same  morning, 
ii-  was  discovered  that  the  bills  were  not  genuine,  and  that  the  names  of  the  drawer, 
acceptor,  and  H.  &  Co.  were  forgeries.  The  plaintiff'  immediately  sent  notice  to  the 
defendant,  and  demanded  to  have  the  money  repaid.  This  notice  was  given  in  time 
for  the  post,  so  that  notice  of  the  dishonor  could  be  sent  the  same  day  to  the  iudorsers. 
It  was  held  that  the  plaintiff',  having  paid  the  money  through  a  mistake,  was  entitled 
to  reco\'er  it  back,  the  mistake  having  been  discovered  before  the  defendant  had  lost 
his  remedy  against  the  prior  indorsers ;  and  that  the  rights  of  the  parties  were  not 
altered  by  the  erasure  of  the  indorsements,  that  having  been  ilone  by  mistake,  and  being 
capable  of  explanation  by  evidence.  And  in  Xorelli  v.  Iiossi,  2  B.  iV  Ad.  757,  the  defen- 
dant, in  discharge  of  a  debt  to  the  plaintiff',  indorsed  bills  to  him,  which  had  been 
drawn  and  indorsed  to  the  defendant  by  parties  in  France,  but  were  accepted  by  a 
person  in  this  (country,  and  payable  at  a  banker's  here.  The  plaintiff'  indorsed  them 
over.  On  their  being  pi  esented  for  payment,  the  banker's  clerk  inadvertently  cancelled 
the  acceptances,  but  immediately  wrote  opposite  to  them  "  cancelled  by  mistake ; "  the 
bills  were  not  however  paid,  there  being  no  eff'ects.  The  holders  then  presented  them 
at  a  house  to  which  they  were  addressed  in  case  of  need,  but  that  house  refused  pay- 
ment in  consequence  of  the  cancelling :  they  would  otherwise  have  honored  them.  A 
re-acceptance  was  obtained  from  [675]  the  acceptor,  but  he  did  not  p.ay  the  bills.  The 
plaintiff  then  took  them  up  and  i-eturned  them,  regularly  protested,  to  the  defendant, 
who  applied  to  the  prior  iudor.sers  for  payment,  but  they  refused.  The  defendant,  who 
resided  abroad,  cited  the  drawers,  the  intermediate  indorsers,  and  the  plaintiff',  before 
the  Tribunal  of  Commerce  at  Lyons,  for  the  purpose  of  obtaining  a  guarantee  for  himself 
against  liability  on  the  bills.  That  court  adjudged  him  and  the  other  parties,  except 
the  plaintiff',  discharged  from  liability,  and  decreed  that  the  bills  should  remain  to  the 
plaintiff's  debit.  The  plaintifl  then  carried  the  cause  to  a  court  of  appeal  in  France, 
which  confirmed  this  decree,  assigning  as  a  reason  that  the  cancelling  of  the  acceptances 
operated  as  a  suspension  of  legal  remedies  against  the  acceptor,  and  was  equivalent  to 
a  delay  granted  him  by  the  holders,  with  whom  the  plaintiff'  was  identified,  and  con- 
sequently that  the  other  parties  to  the  bills  were  discharged.  It  was  held  that  the 
French  courts  had  mistaken  the  law  of  England  as  to  the  effect  of  the  cancellation  ; 
and  therefore  that  the  defendant  was  still  liable  at  the  plaintiff's  suit  for  the  debt  in 
respect  of  which  the  bills  wei'e  given,  notwithstanding  the  decree.  Here,  the  broker 
(the  defendant)  had  no  authority  from  the  underwriters  to  act  for  them  othei'wise  than 
according  to  the  usage :  he  had,  therefore,  no  authority'  to  make  such  a  bargain  as  that 
proposed  by  the  jilaintiff's  letter  of  the  15th  of  Api'il.  [Cockburn,  C.  J.  Is  the  defen- 
dant in  a  position  to  deny  his  cancellation,  by  alleging  his  own  want  of  authority  to 
do  that  which  he  professed  to  do  ?] 

Cockburn,  C.  J.  I  am  of  opinion  that  the  rule  in  this  case  must  be  made  absolute 
so  far  as  regards  the  return  of  the  premimn  from  the  12th  of  April  to  the  1st  of  May, 
so  that  there  will  be  a  verdict  for  the  [676]  plaintiffs  for  that  sum,  10s.  7d.,  beyond 
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the  money  paid  into  court.  As  to  the  larger  question  which  has  been  argued  before 
us,  our  decision  must  be  in  favor  of  the  defendant.  After  the  discussion  which  has 
taken  place,  the  true  view  of  the  case  seems  to  me  to  be  this,  that  the  letter  from  the 
plaintitls  originally  proposing  the  cancellation  of  the  policy  on  the  condition  of  a 
return  of  the  premium  for  the  unexpired  time,  must  be  looked  at  solely  with  reference 
to  its  terms,  irrespective  of  any  usage  or  practice  at  Liverpool  upon  the  subject :  I 
read  this  as  an  express  stipulation,  and  one  upon  which  the  usage  cannot  attach ;  and 
I  am  strongl}'  fortified  in  this  view  by  the  circumstance  that  the  letter  dates  from  the 
15th  of  April,  whereas  the  time  from  which  it  is  propo.sed  that  the  premium  shall 
be  returned  is,  the  12th  of  April,  the  day  on  which  the  ves.sel  arrived  at  Liverpool. 
If  the  letter  had  been  written  with  reference  to  the  custom  or  usage,  it  would  have 
been  sufficient  for  the  writers  to  have  dated  the  letter,  instead  of  referring  to  the  12th 
of  April  as  the  time  from  which  they  wished  to  have  a  return  of  premium.  Taking 
that  to  be  the  true  constiuction  of  the  plaintiffs'  proposal,  let  us  see  what  was  done 
afterwards,  to  ascertain  whether  there  was  a  consent  oi-  concurrence  of  the  two  minds. 
The  proposition  of  the  plaintiffs  must  be  taken  to  be  this, — "  If  you,  the  defendant, 
will  return  us  the  premium  from  the  12th  of  April  to  the  29th  of  July,  we  will  give 
you  up  the  policy  to  be  cancelled."  To  this  an  answer  is  returned  desiring  that  the 
policy  may  be  sent  in  order  that  the  amount  to  be  returned  may  be  ascertained,  with 
a  view  to  its  cancellation.  I  cannot  help  thinking  that  that  is  an  acceptance  of  the 
terms  contained  in  the  plaintiffs'  proposal,  because  the  defendant  had  no  right  to  ask 
for  the  policy  unless  he  was  prepared  to  cai'ry  out  the  terms  proposed  by  the  plaintiff's. 
Looking  at  the  [677]  evidence,  it  may  be  assumed  that  the  defendant,  in  giving  this 
assent,  understood  the  terms  of  the  plaintiff's'  propo.sal  in  a  sense  somewhat  different 
from  that  intended  by  them.  It  may,  therefore,  as  was  suggested  by  Mr.  Wilde,  be 
likened  to  the  case  of  a  written  contract  in  which  a  term  is  introduced  that  was 
intended  to  be  used  in  one  sense  by  the  one  party  and  in  another  sense  by  the  other. 
Neither  party  can  avail  himself  of  this  misunderstanding  of  the  terms  to  get  rid  of 
the  contract ;  but  the  court  must  construe  it.  I  think  that  principle  applies  here. 
There  is  in  terras  an  acceptance  bj'  the  defendant  of  the  plaintiffs'  propo.sal,  from 
which  it  was  not  competent  to  the  former  to  recede.  The  only  (jueslion,  therefore, 
is,  what  is  the  true  construction  of  the  plaintitls'  letter  of  the  15th  of  April.  Upon 
that  I  have  already  intimated  my  opinion.  The  policy  was  sent  to  the  liefendant  to 
be  cancelled  ;  and  it  was  cancelled.  Upon  tiiese  grounds,  1  think  the  rule  should  be 
discharged,  except  as  1  Ijefore  mentioned. 

W'li-MA.Ms,  .).  I  am  of  the  .same  opinion.  As  to  the  main  point,  the  facts,  as 
I  understand  them,  are  these, — The  plaiiiiill's,  on  the  ITjth  of  April  send  a  letter  to 
the  defendant  proposing  a  return  of  premium  for  the  unexpired  time  for  which  their 
vessel  was  insured,  "  from  the  12th  instant  to  the  date  of  the  expiration  of  the  policy." 
If  that  proposal  is  accepted,  that  becomes  a  complete  bargain  between  the  parties.  It 
therefore  simply  comes  to  the  (luestion  whether  the  memorandum  of  the  IGth  of  April 
was  an  acceptance  of  that  proposal.  1  think  it  was.  The  terms  are, —  '  Please  hand 
bearer  stamped  policy,  to  put  forward  returns  foi'  cancelling."  The  proper  construc- 
tion of  that,  as  it  seems  to  me,  is, — "1  do  accept  your  proposal,  therefore  send  me  the 
policy  for  cancellation." 

[678]  W'll.LKS,  .).  I  am  of  tlie  same  opinion.  !  lliink  the  cancellation  of  the 
policy  l(jok  place  by  the  assent  of  Ijoth  parties,  althuugli  the  terms  of  the  propo.sal 
were  not  understood  between  Lhcni. 

Bvi.E.s,  .J.  1  am  of  the  same  opinion.  The  niemoiandum  of  the  Kith  of  April 
was  a  clear  acceptance  of  the  plaintiffs  proposal  of  the  loth.  It  amounts  to  this, — 
"  Give  me  the  policy,  and  I  will  forward  the  returns," — the  returns  which  the  parties 
were  discussing.  For  what  purpose  was  the  policy  to  be  sent,  but  for  that  of  its 
being  cancelled!  If,  therefore,  it  had  turned  merely  on  the  tiucstion  whether  there 
had  lieen  an  acceptance  of  the  proposal  contained  in  the  plaintiffs'  letter  of  the  15th 
of  A|iril,  I  should  have  held  that  there  clearly  had  been.  But  tlien  1  observe  that 
there  are  acts  done.  The  policy  is  handed  over  by  the  plaiutill's  to  the  defendant; 
and  it  is  received  by  the  defendant,  and  a  calculation  of  the  retuiu  made,  though  upon 
a  wrong  footing  Be  it,  therefore,  a  question  of  law  or  of  fact,  it  is  clear  that  the 
defendaul  is  entitled  t-o  retain  the  verdict  upon  the  lirst  count. 

Iviile  accordingly. 

(J.  1'.  XIX.— 20* 
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[679]    Shadwell  v.  Shadwell  and  Another.     1858. 

Ill  an  action  against  executor's  upon  an  agreement  under  which  the  plaintiff'  claimed 
certain  arrears  of  an  annuity  alleged  to  be  due  to  him  from  the  testator,  the  defen- 
dants pleaded,  that,  after  the  making  of  the  agreement,  and  before  the  accruing  of 
the  causes  of  action,  it  was  agreed  between  the  testator  and  the  plaintifl'  that  the 
agreement  should  be,  and  the  same  accordingly  was,  waived  and  rescinded,  and 
that  the  testator  should  be,  and  he  accordingly  was,  exonerated  from  all  further 
performance  thereof. — The  court  refused  to  grant  the  plaintiff  a  rule  to  inspect 
a  supposed  letter  upon  which  the  plea  was  founded, — upon  a  mere  affidavit  stating 
that  the  plaintiff  had  written  some  letter  to  the  testator  relating  to  the  annuity, 
the  words  of  which  he  could  not  remember,  and  also  his  belief  that  the  defendants 
intended  to  rely  on  that  letter  as  constituting  the  agreement  alleged  in  the  plea, 
but  denying  that  any  such  agreement  was  ever  made, — the  inspection  l)eing  sought, 
not  in  order  to  support  the  plaintifl"s  own  case,  but  in  order  to  see  whether  and  by 
what  means  a  defence  could  be  made  out  against  him. 

This  was  an  action  upon  an  agreement  under  which  the  plaintiff  sought  to  recover 
from  the  defendants,  executors  of  one  Charles  Shadwell,  deceased,  certain  arrears  of 
an  annuity. 

The  declai-ation  stated  that  the  testator,  in  his  lifetime,  in  consideration  that  the 
plaintiff  would  marry  one  E.  N.,  agreed  with  and  promised  the  plaintiff,  who  was  then 
unmarried,  in  the  terms  contained  in  a  writing  in  the  form  of  a  letter  addressed  by 
the  testator  to  the  plaintiff,  which  writing  was  and  is  in  the  words,  letters,  and  figures 
following,  that  is  to  say,  "  11th  August,  1838.  tiray's  Inn.  My  dear  L., — I  am  glad 
to  hear  of  your  intended  mairiage  with  K.  N.  ;  and,  as  I  promised  to  assist  you  at 
sUirting,  I  am  happy  to  tell  you  that  I  will  pav  to  you  1-501.  yearly  during  my  life 
and  until  your  annual  income  derived  from  your  profession  of  a  Chancery  barrister 
shall  amount  to  six  hundred  guineas,  of  which  your  own  admission  will  be  the  only 
evidence  that  I  shall  receive  or  require.  Your  ever  affectionate  uncle,  C.  Shadwell : " 
Averment,  that  the  plaintifl'  did  all  things  necessary,  and  all  things  necessary  happened, 
to  entitle  him  to  have  the  said  testator  pay  to  him  eighteen  of  the  said  yearly  sums  of 
1-501.  each  respectively,  and  that  the  time  for  the  payment  of  each  of  the  said  eighteen 
yearly  sums  elapsed  after  he  married  the  said  E.  N.,  and  in  the  lifetime  of  the  said 
testator;  and  that  the  plaintiff's  [680]  annual  income  derived  from  his  profession  of 
a  Chancery  barrister  never  amounted  to  six  hundred  guineas,  which  he  was  always 
ready  and  willing  to  admit  and  state  to  the  said  testator ;  and  the  said  testator  paid 
to  the  plaintiff  twelve  of  the  said  eighteen  yearly  sums  which  first  became  payable, 
and  part,  to  wit,  121.,  of  the  thirteenth  ;  yet  the  said  tesfeitor  made  default  in  paying 
the  residue  of  the  said  thirteenth  yearly  sum,  which  residue  was  still  in  arrear  and 
unpaid,  and  in  paying  the  five  of  the  said  eighteen  yearly  sums  which  last  became 
payable,  and  the  same  five  sums  were  still  in  arrear  and  unpaid.     Claim,  10001. 

The  defendants  pleaded, — first,  that  the  testator  did  not  agree  with  or  promise 
the  plaintifl'  in  manner  and  form  as  in  the  declaration  alleged. 

Secondly,  that  the  time  for  the  payments  of  the  3'early  sums,  or  either  of  them, 
had  not  elapsed  as  alleged. 

Thirdly,  that,  before  the  accruing  of  the  supposed  causes  of  action  in  the  declara- 
tion mentioned,  or  any  part  thereof,  by  the  own  admi-ssion  of  the  plaintiff  before  then 
made  to  the  testator,  the  annual  income  of  the  plaintiff'  derived  from  his  profession  of 
a  Chancery  barrister  amounted  to  six  hundred  guineas. 

Fourthly,  that,  before  and  at  the  time  of  the  making  of  the  supposed  agreement 
and  promise  in  the  declaration  mentioned,  the  same  marriage  had  been  and  was, 
without  any  request  by  or  on  the  part  of  the  testator  touching  the  said  intended 
marriage,  but  at  the  request  of  the  plaintift',  intended  and  agreed  upon  between  the 
plaintiff  and  the  said  E.  N.,  of  which  the  testator  before  and  at  the  time  of  making 
the  supposed  agreement  and  promise  also  had  notice,  and  the  same  marriage  was  after 
the  making  of  the  supposed  agreement  and  promise  dul}'  had  and  solemnized  as  in  the 
declaration  mentioned,  at  the  request  of  the  plaintiflf,  and  [681]  without  the  request 
of  the  testator  ;  and  that,  save  and  except  as  expressed  and  contained  in  the  writing 
set  forth  in  the  declaration,  there  never  was  any  consideration  for  the  supposed  agree- 
ment and  promise  in  the  declaration  mentioned,  or  for  the  performance  thereof. 
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Fifthly,  to  part  of  the  claim  of  the  plaintiff,  to  wit,  to  so  niiich  thereof  as  accrued 
line  in  and  after  the  year  IHoS,  that,  although  the  supposed  agreement  and  promise 
in  the  declaration  mentioned  were  made  upon  the  terms  then  agreed  on  by  the 
plaintiff  and  the  testator,  that  the  plaintiff"  should  continue  to  practise  and  carry  on 
the  profession  of  such  Chancery  barrister  as  aforesaid,  and  should  not  abanflon  the 
same,  yet  that,  after  the  making  of  the  said  agreement  and  promise,  and  before  the 
accruing  of  the  supposed  causes  of  action  by  that  plea  pleaded  to  and  in  the  declaration 
mentioned,  or  any  pait  thereof,  the  plaintiff  voluntarily  antl  without  the  leave  or 
licence  of  the  testator,  ielin(|uished  and  gave  up  and  abandoned  the  practice  of  the 
said  profession  of  a  Chancery  barrister  which  before  and  at  the  time  of  the  making 
of  the  said  supposed  agreement  and  promise  he  had  so  cai'iied  on  as  aforesaid,  and 
although  the  plaintiff'  could  and  might  during  the  time  in  that  plea  and  in  the 
declaration  mentioned,  have  continued  to  practise  and  carry  on  that  profession  as 
aforesaid,  yet  the  plaintiff'  after  such  abandonment  thereof  never  was  ready  and  willing 
to  practise  the  same  as  aforesaid,  but  practised  only  as  a  revising-barrister,  that  is  to 
say,  as  a  barrister  appointed  yearly  to  revise  the  lists  of  voters  for  the  year,  for  the 
county  of  Middlesex,  according  to  the  provisions  of  the  statutes  in  that  behalf,  by 
holding  open  courts  for  such  revision  at  the  times  and  places  in  that  behalf  pr'ovided 
i)y  the  said  statutes. 

Si.xthly,  that,  after  the  making  of  the  said  supposed  agreement  and  promise  in  the 
declaration  mentioned,  [682]  and  l)efore  the  acciiiing  of  the  causes  of  action  in  the 
declaration  mentioned,  oi-  any  jiart  thereof,  it  was  agreed  by  and  between  the  testator 
and  the  plaintitf  that  tht;  same  supposed  agreement  and  promise  should  Ije,  and  the 
same  accordingly  wei'e,  waived  and  rescinded,  and  that  the  testator  should  be,  and  he 
accordingly  was,  exonerated  from  all  fuither  performance  thereof. 

Macauley,  l^.  C  ,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the  defendants 
to  shew  cause  whj-  the  plaintiff'  should  not  be  at  liberty  to  inspect  a  certain  letter 
written  by  him  to  the  testator.  The  motion  was  founded  upon  an  affidavit  of  the 
plaintiff' stating  that  he  had  written  a  letter  to  the  testator  relating  to  the  anziuity, 
the  words  of  which  he  could  not  lecollcct,  and  also  stating  his  belief  that  the  defendants 
intended  to  lely  on  that  letter  as  constituting  the  agi-eement  alleged  in  the  sixth  plea, 
but  positively  denj'ing  that  any  such  agreement  was  ever  made.  The  application  was 
originally'  made  to  Williams,  J.,  at  Chanibeis  ;  but  that  learned  judge  referied  the 
plaintiff'  to  the  court. 

II.  Bullar  shewed  cause,  upon  an  athdavit  denying  that  any  sucii  documents 
existed  as  that  mentioned  in  the  plaintiff's  atiidavit.  When  this  case  was  before  the 
learned  judge  at  Chambeis,  the  plaintilV's  right  to  the  inspection  prayed  was  not 
suggested  to  be  based  upon  the  statute  14  &  15  Vict.  c.  99,  s.  6;  and  probably  the 
course  taken  here  will  be  the  same,  viz.  by  a  contention  on  his  part  that  the  application 
may  be  granted  by  viituc  of  the  connnon-law  power  of  the  couit.  The  principle 
upon  which  this  lests  is  well  stated  in  the  notes  to  ./enns  v.  //(irridiji',  1  Wms.  Saund. 
9  d.,  n.  ((), — "  W  hcie  one  part  only  of  an  instrument  is  executed,  and  it  is  lodged  in 
the  hands  of  one  party  for  the  use  of  both,  the  court  will  compel  the  [683]  production 
of  it  for  the  use  of  the  other  party  ;  "  and  Jlldkci/  v.  I'oiier,  1  Taunt.  ;)^>li,  Kiinj  v.  h'hiif, 
4  Taunt.  6()(),  lUo//;/  v.  Kent,  T)  Jiingh.  ()14,  4  M.  &  V.  4.3.'5,  and  other-  cases  ai-e  cited. 
This  the  courts  have  invariably  acted  upoir.  In  all  the  cases,  the  existence  of  the 
agreement  is  admitted.  (So  strictly  have  the  courts  adheied  to  this  princii)le,  that,  in 
Street  v.  Jiiotni,  6  Taunt.  302,  1  Marsh.  GIO,  where  two  parts  of  an  indenture  of 
charterpaity  were  suppo.scd  to  have  been  interchangeably  executed,  and  the  ])art  of 
which  the  master  of  the  chartered  vessel  had  the  custody  was  lost  at  soa  with  the 
ship,  the  cour't  would  irol  compel  the  charterer-,  being  sued  thcieoir,  to  grant  iirs])cction 
uiid  a  copy  of  the  other  part,  for-  the  puipo.sc  of  the  pl.iintifl's  de(-lariirg  with  certaiirty. 
Ill  llodij.'ion  V.  H'ardeii,  I  I),  it  L.  '2S(>,  a  debtor-  assigned  his  pr-opcily  by  deed  to 
tr-iistees  for-  the  beiielit  of  his  cr-editors,  who  l)y  the  .same  deed  released  him  fidiir  their 
claims.  'I'hc  debtor-  lieingafteiwar-ds  siu^d  by  one  of  the  cr-cditors,  and  the  dceil  being 
nccessaiy  for  his  defence',  a  rule  was  made  absolutes,  rci|uir-ing  a  ijurchaser  of  the 
property,  to  whom  the  trustees  had  tleliver-cd  the  deed,  to  |)ii)duce  it.  The  pur-ch;user 
ha\  ing  declined  to  do  so,  the  court  refusefl  to  grant  an  attachment,  I'aike,  li,  saying, 
"  Tlic  court  has  no  power  to  inti'ifere  unless  the  |iaity  holds  the  deed  as  a  ti-ustoe." 
In  Oiiodlill' V.  Fuller,  14  M.  &  W.  4,  in  an  action  for  breach  of  pi-omise  of  marriage, 
the  court  refused  a  rule  for  the  defendant  to  iimpect  letters  written  by  the  i)l.'iintiff  to 
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him,  which  he  alleged  contained  a  release  of  his  promise,  and  which,  after  the  breaking 
ofi' of  the  connexion,  the  defendant  had  retnrned  to  her  npou  an  understanding  that 
all  the  letters  of  both  should  be  mutually  returned,  which  she  had  not  complied  with 
on  her  part.  Parke,  B.,  there  said  ;  "  This  is  not  a  case  where  the  instrument  is  held 
by  one  of  the  parties  as  a  trustee  for  the  other,  [684]  in  which  c;ise  the  court  generally 
allows  the  instrument  to  be  inspected.  There  is  no  foundation  at  all  for  this  applica- 
tion." And  Alder.son,  B.,  said  :  "The  matter  of  this  application  is  the  suljject  of  a 
bill  in  equity,  and  for  us  to  grant  it  would  be  nothing  shoit  of  allowing  a  bill  of 
discovery.  The  defendant  should  have  applied  for  a  postponement  of  the  trial  until 
he  could  hie  a  bill  in  equity.  In  JJoit^Jield  v.  Godfrey,  5  Bingh.  US,  2  M.  &  P.  771,  the 
document  of  which  inspection  was  demanded  was  that  on  which  the  action  was  brought. 
I  may  observe  that  there  is  another  case  in  the  books  which  occasions  a  great  deal  of 
trouble  at  Chamljers  :  it  is  perpetuall}^  cited  there  as  an  authority  for  applications 
like  the  present;  and  I  am  sorry  it  is  not  corrected."  The  case  there  alluded  to  is 
said  by  the  reporters  to  be  Bairij  v.  AhuiMiuhr,  Tidd's  Pr.  592,  where  Lord  Mansfield 
is  stated  to  have  ruled,  that, '"  whenever  the  defendant  would  be  entitled  to  a  discovery, 
he  should  have  it  here,  without  going  into  equity."  [Willes,  .1.  An  application  such 
as  that  in  Goodlij)'  v.  Fuller,  would  be  successful  since  the  statute.  The  case  of 
Cliai  nock  v.  Lumhy,  5  Scott,  -138,  is  the  best  illustration  of  the  principle  upon  which 
this  practice  rests.  There,  in  an  action  for  money  had  and  received,  the  court  allowed 
the  defendant  after  he  had  pleaded  to  inspect  and  take  a  copy  of  an  agreement  upon 
which  the  plaintitl's  claim  was  founded.  It  was  there  said  in  argument, — "  The 
defendant  has  already  pleaded  ;  and  there  is  no  case  to  be  found  where  an  inspection 
has  been  granted  for  the  mere  purpose  of  enabling  the  defendant  to  ascertain  upon 
what  evidence  the  action  is  to  be  supported.  The  agieement  is  not  the  basis  of  the 
action  :  and  it  is  not  sworn,  in  terms,  either  that  the  inspection  is  necessary  to  the 
defence,  or  that  the  agreement  is  one  in  which  the  parties  have  an  equal  interest." 
But  Tindal,  C.  J.,  said  :  [685]  "This  case  clearly  comes  within  the  spirit,  though  not 
within  the  stiict  letter  of  the  rule.  Had  the  action  been  founded  upon  the  special 
agreement,  the  defendant's  right  to  inspect  the  agreement  could  not  have  been 
questioned.  Although  in  form  this  is  an  action  for  money  had  and  received,  inasmuch 
as  the  rights  of  the  parties  will  be  controlled  by  the  agreement,  it  is  in  efiect  the  same 
as  if  it  were  brought  upon  the  agreement."]  This  is  a  fishing  application.  In  J'ritchett  v. 
ISinart,  7  G.  B.  625,  Williams,  J.,  observes  :  "  It  is  difficult  to  say  how  the  court  acquired 
the  equitable  jurisdiction  which  they  exercise  in  compellingthe  productionof  documents. 
According  to  a  case  in  1  Wms.  Saund.  p.  98,  9th  edit.  n.  (i),  this  jurisdiction  is  as  old 
as  the  time  of  Charles  the  Second.  It  is  clear,  however,  ihat  we  ought  not  to  interfere 
in  a  case  in  whieh  a  court  of  equity  would  decline  to  entertain  a  bill  of  discovery. '  The 
principles  which  will  guide  the  court  in  granting  inspection  under  the  l-l  &  15  Vict, 
c.  99,  s.  6,  are  well  stated  in  IJuiU  v.  Heuitt,  7  Exch.  236 ;  and  there  it  is  stated  to  be 
a  material  part  of  the  affidavit  in  support  of  the  application,  to  shew  that  the  action 
is  well  founded.  Here,  the  action  is  clearly  unfounded  :  the  plaintiff  is  relying  upon 
a  mere  voluntary  promise,  without  any  consideration.  There  is  no  relation  of  trustee 
and  cestui  que  trust  here. 

Macauley,  Q.  C,  in  support  of  the  rule.  Upon  principle  and  upon  authority,  it  is 
submitted,  this  rule  should  be  made  absolute.  It  is  true,  that,  to  entitle  a  party  at 
common  law  to  inspection  of  a  document  in  the  hands  of  his  opponent,  he  must  in 
some  sense  hold  it  as  a  trustee.  But  the  true  criterion  is  this,  the  document  must  be 
one  in  which  both  parties  to  the  suit  have  a  common  interest.  The  sixth  plea  here 
sets  up  an  agreement  to  rescind  the  contract  upon  which  [686]  the  plaiutiti'  founds 
his  claim  in  the  action.  The  plaintiff  alleges  that  the  agreement  so  set  up  is  based 
upon  a  letter  of  which  he  has  no  copy  and  the  contents  of  which  have  escaped  his 
recollection.  [Cockburn,  C.  J.  Would  you  have  had  any  cause  of  complaint  if  the 
ilefendants  had  desti-oyed  the  letter  l\  No.  [Cockburn,  C.  J.  Is  not  that  conclusive 
to  shew  that  there  is  no  relation  of  trustee  and  cestui  que  trust  between  the  parties?] 
It  is  apprehended  not.  In  Doe  d.  Child  v.  Hoc,  1  Ellis  &  B.  279,  which  was  an  action 
of  ejectment  for  a  house,  the  tenant  in  possession  took  out  a  summons  to  inspect  two 
leases.  No  affidavits  were  used  before  the  judge  ;  but  it  was  stated,  for  the  tenant, 
that  he  was  in  possession  as  a  lawful  occupant  of  the  house,  and  that  the  lessors  of 
the  plaintifi',  who  were  owners  of  the  reversions  expectant  on  two  leases  comprising  a 
considerable  district  of  which  the  premises  were  part,  sought  to  lecover  on  the  ground 
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thiit  they  had  a  right  of  entry  for  breaches  of  covenants  alleged  to  be  contai}icd  in  the 
leases  which  the  tenant  sought  to  inspect.  The  attorney  for  the  lessors  of  the  plaintiff, 
without  either  denying  or  in  terms  admitting  the  statement,  argued  that  the  judge 
had  no  authority  to  make  an  order  to  inspect.  The  juilge  made  the  order,  on  the 
assumption  that  the  statement,  not  being  disputed,  was  admitted  to  be  true  in  fact. 
On  a  motion  for  a  rule  to  set  aside  this  order,  it  was  held  that  the  order  was 
properly  made  in  exercise  of  the  common-law  powers  of  the  court ;  the  tenant 
appearing,  by  the  tacit  admissions  before  the  judge,  to  have  an  interest  in  the  deeds 
which  he  sought  to  inspect.  Lord  Campbell  there  says  :  "  If  there  be  power  to  make 
such  an  order,  is  it  not  perfectly  fair,  that,  if  the  tenant  has  no  counterpart  of  the 
deeds,  he  should  be  permitted  to  inspect  these  deeds,  and  ascertain  what  the  covenants 
are,  so  as  to  learn  whether  he  ought  to  defend  the  eject-[687]-nient  or  submit  to  it? 
I  give  no  opinion  as  to  whether  this  order  is  authorized  by  the  stat.  14  &  1  -5  Vict.  c.  99. 
It  is  authorized  by  common  law."  And,  at  the  end  of  the  judgment,  his  Lordship 
added  :  "This  common-law  jurisdiction  of  the  couit  is  likely  in  future  to  be  of  much 
gre.iter  piactieal  importance  than  formerly.  In  a  large  number  of  eases  to  which  it 
would  have  applied,  the  necessity  for  its  exercise  was  superseded  by  pi-ofeit.  Now 
that,  by  stat.  15  >t  16  Vict.  c.  76,  s.  55,  the  legislature  has  abolished  profert,  without 
providing  any  substitute,  it  becomes  highly  important  to  lay  down  the  rule,  that, 
where  an  action  is  brought  on  an  instrument,  the  court  has  power  to  order  an 
inspection  ot  it."  [Crowder,  .J.  In  that  case,  the  tenant  came  in  under  a  person  who 
was  party  to  the  instrument  of  which  inspection  was  sought.]  In  a  case  which 
occurred  before  Bramwell,  B.,  at  Chambers,  the  other  day,  that  learned  judge  ruled 
in   stiict  piu'suance  of  the  decision  in  Chanwck  v.   Lumley.      In  BltLck  v.  Gomperfz, 

7  Exch.  67,  it  was  distinctly  held  that  the  court  has  power,  independently  of  the 
14  &  15  Vict.  c.  99,  to  compel  the  plaintiff  to  produce  for  the  defendant's  inspection 
a  document  upon  which  the  action  is  biought,  where  the  defeiniant  is  a  party  to  the 
document,  and  has  no  copy  of  it.  Alderson,  B.,  there  says  :  In  Inman  v.  Hodgsan, 
1  Y.  &  J.  28,  Alexander,  C.  B.,  said,  "  It  would  be  a  very  formidable  proposition  to 
lay  down,  that  evei-y  party  might  look  into  documents  in  the  possession  of  his 
adversary,  without  shewing  that  he  was  interested  therein.  That  implies  that  a  party 
may  inspect  a  document  in  which  he  is  interested  ;  and  in  the  present  case  the 
defendant  is  himself  a  party  to  the  instrument  which  he  is  desirous  of  inspecting." 
Here,  the  document  .sought  to  be  inspected  is,  if  anything,  the  agreement  against 
which  the  plaintiff  has  to  defend  himself.  He  is,  therefore,  clearly  in-[688]-teiested 
in  it.  [Cockbuin,  C.  J.  There  is  no  doubt  of  your  I'ight  to  inspect  a  letter  which  is 
set  out  in  the  declaration  :  but  you  insist  upon  your  right  to  inspect  a  letter  upon 
which  the  defence  alleged  in  one  of  the  pleas  is  founded.]  A  certain  property  always 
remains  in  the  writer  of  a  letter, — for  instance,  to  an  extent  suHicient  to  found  a 
jurisdiction  in  the  court  of  Chancery  to  I'estrain  the  jjublication  of  it :  Gut:  v.  I'ritchard, 
•1  Swanst.  40"2.  [Cockburn,  C.  .J.  Do  you  found  your  right  to  inspection  on  that 
sort  of  propertj' ?]  No.  It  shews  the  soi't  of  trusteeship  which  is  spoken  of  in  these 
eases,  which  does  not  mean  the  ordinary  legal  relation  of  trustee  and  cestui  (|ue  trust. 
[Cockbuin,  C.  J.  A  trust  with  reference  to  the  subject  matter  in  dispute  between 
the  pai'ties?]     P^xactly  .so. 

Coc'KBUKN,  C.  J.  A  very  important  question  is  involved  in  this  case,  and  there- 
fore we  will  t;ike  time  to  consider  it. 

Cur.  adv.  vult. 

Wii.lJA.MS,  J.,  delivered  the  judgment  of  the  court: — 

In  this  case  the  defendants,  who  are  exeentois  of  the  late  Charles  Shadwell,  arc 
sued  on  an  agreement  uudei'  which  the  plaintiff  claims  the  arrears  of  an  aiuuial  pay- 
ment of  1501. 

Till!  defendants,  amongst  other  pleas,  have  [jlcadcd,-  sixthly,  that,  after  the 
making  of  the  agreement,  and  licfore  the  accruing  of  the  causes  of  action,  it  was 
agreed  Ixitwcen  the  testator  and  the  ])laiiitiir  that  the  agreement  should  be,  and  the 
■same  accordingly  was,  waived  and  rescinded,  ,ui<l  that  the  testator  should  be,  and  he 
accordingly  was,  exonerated  from  all  further  performance  thereof. 

The  plaintitl,  on  an  affidavit  stating  that  he  had  written  some  letter  to  the  testator 
relating  to  the  annuity,  the  words  of  which  he  could  not  romcml)er,  and  [689]  also 
his  belief  that  the  defendants  intend  to  rely  on  that  letter  as  constituting  the  agree- 
ment alleged  in  the  plea,  but  positively  denying  that  any  such  agreement  was  ever 
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made,  obtained  a  rule  calling  on  the  defendants  to  shew  cause  why  the  plaintiff  should 
not  be  at  liberty  to  inspect  the  letter. 

On  the  argument,  it  was  admitted  liy  the  plaintift's  counsel  that  the  application 
could  not  be  supported  on  any  statutory  enactment  relating  to  the  inspection  of 
documents.  It  was  contended,  however,  that  the  court  ought  to  givant  the  inspection 
independently  of  those  enactments. 

But  we  are  of  opinion  that  the  rule  cannot  be  supported  on  this  ground.  The 
plea  does  not  purport  to  rely  on  any  instrument  in  writing:  and  it  is  plain  that  the 
plaintiff,  being  in  utter  ignorance  of  the  means  of  proof  which  the  defendants  intend 
to  adduce,  conjectures  that  it  may  be  some  letter  the  contents  of  which  he  cannot 
recollect,  and  is  desirous  to  ascertain.  In  other  words,  the  real  object  of  the  applica- 
tion i.s,  to  obtain  a  discovery  to  which  the  applicant  has  no  light,  inasmuch  as 
inspection  is  sought,  not  in  order  to  support  his  own  case,  but  in  order  to  see  whether 
and  by  what  means  a  defence  can  l)e  made  out  ag;unst  him. 

No  doubt  the  courts  have  long  exercised  a  power,  independent  of  the  statute 
14  &  15  Vict.  c.  99,  s.  6,  to  grant  inspection  of  agreements  on  which  one  party  to  a 
suit  seeks  to  charge,  or  defend  himself  from,  the  other  who  has  executed  the  instru- 
ment, when  there  is  oidy  one  copy  of  it,  on  the  ground  that  the  party  who  has 
possession  of  it  holds  it  in  the  character  of  tiustee  for  the  other  part}^ :  see  Bh<iii  v. 
Kent,  6  Bingh.  614,  1  M.  &  P.  433,  per  Tindal,  C.  J.  ;  Bhick  v.  Gompertz,  7  Exch'.'TO, 
per  Parke,  B.  But  we  think  the  plaintiff  has  not  sufficiently  shewn  these  defendants 
to  be  trustees  for  him  of  an  instrument  on  which  they  rely,  within  [690]  the  meaning 
of  this  rule.  He  has  merely  surmised  that  there  may  be  some  lettei-  on  which  they 
may  possibly  rely,  and  which,  if  they  do  rely  on  it,  they  may  perhaps  hold  under 
such  circumstances  as  would  entitle  him  to  inspection  at  common  law. 

In  effect,  we  think  the  application  is  nothing  but  an  attempt  to  discover  whether 
the  defendants  intend  to  rely  on  any  and  what  instrument  in  support  of  their  plea. 
And  this,  we  think,  cannot  be  allowed  to  be  done  indiiectly  under  colour  of  the  old 
practice,  any  moie  than  directly  under  the  new  act. 

It  was  urged,  in  support  of  the  application,  that,  as  the  defendants  have  not 
denied  the  suggestion  as  to  the  supposed  letter  lieing  the  foundation  of  their  case, 
they  have  in  effect  admitted  it :  and  that  the  case  is  then  the  ordinary  one,  of  one 
side  applying  for  inspection  of  a  document  (of  which  he  had  no  copy)  stated  by  the 
othei-  in  his  pleading.  But  it  is  obvious,  that,  if  the  plaintiff  is  allowed  to  put  the 
defendants  to  say  that  they  do  or  do  not  rely  on  the  suggested  letter,  this  is  really 
nothing  less  than  allowing  him  a  discovery  pro  tanto  as  to  tlie  mode  in  which  the 
defendants  propose  to  maintain  their  case, — a  discovery  to  which  he  certainly  is  not 
entitled. 

The  truth  is,  \vc  think,  that  the  couit  ought  not  to  have  granted  the  rule  to  shew 
cause.  It  ought  to  have  been  refused,  because  the  plaintiff'  in  his  affidavit  did  not 
make  a  proper  prima  facie  case  that  the  defendants  were  in  possession  of  any 
ascertained  document  which  they  held  as  trustee  for  him,  so  as  to  entitle  him  to  call 
for  an  inspection  of  it. 

My  Brother  Crowder  concurs  in  this  opinion,  and  the  rule  must  therefore  be 
discharged. 

Rule  discharged  (a). 


[691]     Symonds  and  Another  r.  Lloyp.     June  l-2th,  1859. 

The  plaintiffs  contracted  (in  writing)  to  build  for  the  defendant  the  front  and  back 
walls  of  a  house  "  for  the  sum  of  3s.  per  superficial  yard  of  work  9  inches  thick, 
and  finding  all  materials,  deducting  all  lights."  The  lower  part  of  the  walls  to 
the  height  of  11  feet  were  of  Stone  two  feet  thick,  the  remainder  of  brick 
14  inches  thick: — Held,  that  evidence  of  the  usage  of  builders  at  the  place  to 
reduce  brickwork  for  the  purpose  of  measurement  to  9  inches,  but  not  to  reduce 
stonework  unless  exceeding  2   feet  in    thickness,  was    admissible  ;    and  that  the 

(a)  Mr.  Justice  Willes   was   understood    not    to   be  an   assenting   party   to  this 
judgment. 


6  C.  B  (N.  S.)  692.  SYMONDS    r.  LLOYD  623 

proper  construction  of  tlic  contract  was,  that  it   provided  only  for  the  price  of  the 
brick-work,  leaving  the  .stonework  to  be  paid  for  on  a  (jnantnm  meruit. 

This  wjis  an  action  for  work  done  and  materials  provided  by  the  plaintiffs  for  the 
defendant  at  his  request,  and  for  money  found  due  upon  accounts  stated. 

Pleas, — first,  except  as  to  .301.  Is.,  never  indebted, — secondly,  except  as  aforesaid, 

payment, — thirdly,  except  as  aforesaid,  set-off, — fourthly,  payment  into  court  of  301.  Is. 

The  plaintiff's  joined  issue  upon  the  first,  second,  aTid  third  pleas  ;  and,  as  to  the 

fourth  ])lea,  said  that  the  sum  brought  into  court  by  the  defendant  was  not  enough 

to  .satisfy  their  claim. 

The  particulars  of  demand  were  as  follows: — "This  action  is  brought  to  recover 
the  sum  of  1691.  lf)s.  for  Iniilding  1130  superficial  yards  of  walling  9  inches  thick,  at 
3s.  per  yard,  at  Llandudno,  in  the  county  of  Cai'uarvon  " 

The  particulars  of  .setoff  were  for  bi'icks  and  carting  lime  and  coals  from  the  20th 
of  September,  1858,  to  the  16th  of  November,  1858. 

The  cause  was  tried  before  Bramwell,  B.,  at  the  last  Spring  Assizes  at  Carnarvon. 
It  appeared  that  the  plaintiffs  were  stone-masons  and  bricklayers  at  Llandudno.  The 
defendant  was  a  brick-maker  at  the  same  place.  The  action  was  brought  to  recover 
the  lialanee  of  an  account  for  building  the  front  and  back  walls  of  a  house  at 
St.  George's  Crescent,  Llandudno,  in  August,  LS58,  under  the  following  circum- 
stances : — The  defendant  had  entered  into  a  contract  with  one  Evans  to  build  the 
house  in  question,  and  applied  to  the  plaintiffs  to  do  the  stone  and  brick-work.  After 
some  pieliminary  negotiations,  the  terms  were  agreed  upon  and  [692]  wei'e  reduced 
into  writing  Ijy  the  defendant,  and  signed  liy  the  plaintiff's,  as  follows, — 

"Memorandum  of  agreement  made  this  31st  day  of  August,  1858,  between 
Willi;im  Synionds  and  Richard  Williams  of  the  one  part,  and  C.iptain  D.ivid  Lloyd 
of  the  other  part,  that  is  to  say,  that  the  said  William  Symonds  and  Richard  Williams 
agree  to  build  a  house  in  St.  George's  Crescent  for  the  said  Captain  Lloyd  (the  same 
being  Mr.  J.  B.  Evans's  house),  for  the  sum  of  3s.  per  superficial  yard  of  work 
9  inches  thick,  and  finding  all  materials,  deducting  all  lights ;  and  wages  to  be  paid 
every  fioor." 

The  plaintiffs  accordingly  proceeded  to  build  the  front  and  back  walls  of  the 
house,  which  to  the  height  of  11  feet  were  of  stone  two  feet  thick,  the  remainder 
being  of  brick  1-1-  inches  thick,  or  a  brick  and  a  half. 

There  was  conflictiug  evidence  as  to  the  value  of  the  work,  and  also  as  to  the  mode 
of  measuiement.  The  principle  of  measurement  insisted  upon  by  the  plaintiffs,  was, 
to  tiike  stonework,  if  thicker  than  9  inches,  as  containing  in  each  yard  superficial  so 
much  more  in  propoition  ;  and,  u])on  this  principle,  the  (|u.intities  were  admitted  to 
be,  of  brick-work  703  yards,  and  of  stone-work  427  yards.  The  mode  of  me.isuremcnt 
contended  for  on  the  part  of  the  defendant  was,  to  reduce  the  brickwork  to  9  inches, 
but  not  the  stone-work,  and  according  to  this  mode  of  measuring  the  (piantity  was 
934  yards  in  all. 

On  the  part  of  the  plaintiffs  it  was  insisted  that  the  defendant  was  bound  by  his 
agreement,  the  woids  of  which  were  ])lain  and  unamliiguous,  "3s.  per  superficial  yard 
of  work  9  inches  thick,"  and  that  evidence  in  sup[)ort  of  the  defendant's  mode  of 
measurement  was  not  admissible. 

For  the  defendant  it  was  contended  th.i,t  he  w.is  at  libeity  to  give  parol  evidence 
to  shew  that  the  n.sage  [693]  or  custom  of  the  \)\:u-p.  was,  to  measure  brick  and  stone- 
work in  the  way  above  suggcsteil  by  him.     The  evidence  was  admitted. 

Under  the  direction  of  the  learned  judge  (the  jury  having  found  3s.  2d.  per 
superficial  yard  9  inches  thick  to  be  the  fair  price),  a  verdict  w.is  taken  for  tiie  plain- 
tifi's  for  281.  15s., — with  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  if, 
upon  the  true  consti-uction  of  the  agreement,  stone-work  was  not  proviilcil  for,  tnit 
was  to  be  i)aid  for  on  a  quantum  meruit,  or  if  .'is.  was  the  price  for  reduced  l)rick-woi'k 
and  unreduced  stone-work  ;  and,  if  the  court  should  think  the  .■igrecment  insensible, 
to  reduce  the  verdict  to  71.  15s.  8d. 

Welsby,  accordingly,  in  Eustcr  Term  last,  obtained  a  rule  nisi  to  entei'  a  verdict 
for  the  defendant,  "on  the  ground  that  the  plaintill's  were  entitled  to  be  paid  only 
after  the  rate  of  3s.  per  supcrlici.Ml  yard  of  reduced  luii^k  work  and  of  unreduced  stone- 
work." 

l'>eavan  (with  whom  was  Lush,  (,).  C.)  now  shewed  ciui.se.     The  question  is  whether 
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the  stone-work  as  well  as  the  hi'ick-work  is  to  be  reduced  to  9  inches.  If  it  is,  the 
verdict  for  the  plaintiff  must  stand.  If,  on  the  other  hand,  the  brick-work  only  is  to 
be  reduced  to  9  inches,  the  defendant  will  be  entitled  to  the  verdict.  It  is  submitted 
that  this  question  must  be  determined  by  the  language  of  the  contract  itself,  without 
reference  to  anv  u.sage  of  the  place  ;  for,  though  evidence  of  usage  may  be  admitted 
to  explain  an  agreement  that  is  ambiguous,  it  is  not  admissible  for  the  purpose  of  con- 
tradicting it  where  the  terms  are  express  and  plain.  In  the  notes  to  JFigglet-worth  v. 
DalH>'on  (Dougl.  201),  in  1  Smith's  Leading  Cases,  467  (4th  edit.),  the  rule  of  law  is 
thus  laid  down  upon  the  subject : — "  Evidence  of  usage,  though  sometimes  admissible 
to  add  to  or  [694]  explain,  is  never  so  to  vary  or  contradict,  either  expressly  or  by 
implication,  the  terms  of  a  written  instrument :  Magce  v.  Atkinson,  2  M.  &  W.  440  ; 
Adams  v.  Il'onlli'y,  1  M.  &  W.  374;  Truanan  v.  Loder,  11  Ad.  &  E.  589.  Thus,  in 
Yates  V.  Pym,  G  Taunt.  446,  2  Marsh.  141,  Holt,  9-5,  in  an  action  on  a  warranty  of 
prime  singed  bacon,  evidence  was  ofTered  of  an  usage  in  the  bacon  trade,  that  a  certain 
latitude  of  deterioration  called  '  average  taint '  was  allowed  to  subsist  before  the 
bacon  ceased  to  answer  the  description  of  prime  bacon.  This  evidence  was  held  inad- 
missible, first  at  Nisi  Prius,  by  Heath,  J.,  and  afterwards  by  the  court  of  Common 
Pleas.  In  Blackett  v.  Uoyal  Exchamje  Insurance  Companii,  2  Tyrwh.  266,  which  was  an 
action  on  a  policy  upon  'ship,  &e.,  boat  and  other  furniture,' evidence  was  offered 
that  it  was  not  the  usage  of  underwriters  to  pay  for  boats  slung  on  the  da^•its  on  her 
larboard  quarter  ;  but  was  rejected  at  Nisi  Prius,  and  the  rejection  confirmed  by  the 
court  of  Exchequer.  '  The  objection,'  said  Lord  Lyndhurst,  delivering  judgment,  '  to 
the  parol  evidence  is,  not  that  it  was  to  explain  any  ambiguous  words  in  the  policy, 
or  any  words  which  might  admit  of  doubt,  or  to  introduce  matter  upon  which  the 
policy  was  silent,  but  that  it  was  at  direct  variance  with  the  words  of  the  policy,  and 
in  plain  opposition  to  the  language  it  used,  viz.  that  whereas  the  policy  imported  to 
be  upon  ship,  furniture,  and  apparel,  generally,  the  usage  is  to  say  that  it  is  not  upon 
furniture  and  apparel,  generally,  but  upon  part  only,  excluding  the  boat.  Usage  may 
be  admissible  to  explain  what  is  doubtful,  but  it  is  never  admissible  to  contradict  what 
is  plain.'  So,  parol  evidence  has  been  rejected,  when  tendered  for  the  purpose  of 
proving  that  the  words  '  glass-ware  in  casks,'  contained  in  the  memorandum  of  excepted 
articles  in  a  fire-policy,  meant,  according  to  the  understanding  of  insurers  and  insured, 
[695]  such  ware  in  open  casks  only  : "  Bend  v.  Georgia  Insurance  Company,  Sup.  Ct. 
N.  Yoik,  1842,  cited  2  Taylor  on  Evidence,  3rd  edit.  952.  Taking  the  agreement 
alone,  the  words  "for  the  sum  of  3s.  per  superficial  yard  of  work  9  inches  thick," 
covei-  the  whole  work.  The  agreement  in  terms  provides  for  all  the  work  to  be  done 
under  it.  The  whole  is  to  be  measured  and  reduced  to  9  inches,  and  paid  for  at  the 
rate  of  3s.  per  superficial  yard. 

Welsby  and  Al'Intyre,  in  support  of  the  !-ule.  This  contract,  like  all  other  trading 
contracts,  must  be  construed  according  to  the  intention  of  the  parties  as  collected  from 
the  face  of  the  instrument  itself  and  the  surrounding  circumstances.  One  of  the 
surrounding  circumstances  here  was  the  usage  in  the  neighbourhood,  that,  for  the 
purpose  of  charge,  brick-work  is  reduced  to  9  inches,  but  that  that  usage  does  not 
apply  to  stone-work.  The  result  is,  that,  while  the  brick-work  is  specially  provided 
for  by  the  contract,  the  stone-work  is  left  to  a  quantum  meruit.  [Williams,  .1. 
"  Finding  all  materials  "  has  reference  to  the  whole  of  the  work.  It  would  seem  odd, 
therefore,  to  provide  for  the  price  to  be  paid  for  a  portion  only.]  The  contract  is 
unintelligible  per  se.  [Byles,  J.  There  are  three  possible  constructions, — first,  that 
all  the  work  is  to  be  reduced  to  9  inches, — secondly,  that  the  3s.  per  superficial  yard 
applies  to  the  brick-work  only,  and  not  to  the  stone-work, — thirdly,  that  it  applies  to 
the  whole,  without  reduction  as  to  the  stone-work.]  The  second,  it  is  submitted,  is 
the  more  reasonable  construction.  [Williams,  .J.  Allowing  3s.  for  the  brick-work, 
and  a  quantum  meruit  for  the  stone-work,  entitles  the  defendant  to  a  verdict  ?]     Yes. 

WiLLl.AMS,  J.  The  difficulty  I  have  felt  in  arriving  at  [696]  a  conclusion  as  to  the 
true  meaning  of  this  contract  has  arisen  from  the  circum.stance  which  I  pointed  out 
in  the  course  of  the  argument,  viz.  the  difficulty  of  adopting  the  construction  which 
would  apply  the  stipulated  price  to  the  brick-work  exclusively,  inasmuch  as  the 
contract  provides  that  the  builders  shall  find  all  materials,  for  the  stone-work  as  well 
as  for  the  brick-work.  One  would  naturally  have  thought  that  the  obligation  to 
supply  the  materials  and  the  stipulation  for  payment  of  the  price  would  have  been 
co-extensive.     My  learned  Brothers,  however,  are  of  opinion, — and  I  am  not  disposed 
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lo  diti'er  from  thcni, — that  the  true  eonstructioii  is  that  contended  foi-  by  the  defendant, 
viz.  thut,  althongh  the  defendant  contracted  to  do  the  whole  stone-work  and  brick- 
work, and  to  supply  all  the  materials,  there  is  no  provision  made  beforehand  as  to  the 
rate  of  remuneration,  beyond  the  stipulation,  that,  as  to  the  brick-work,  he  shall  be 
paid  at  the  rate  of  3s.  per  superficial  yard  of  work  'J  inches  thick.  Taking  that  to 
be  the  only  provision,  it  leaves  the  rest  of  the  work  unprovided  for  as  to  the 
lemuneration.  The  case  was  properly  left  to  the  jury,  and  they  have  found  an 
amount  which  entitles  the  defendant  to  the  verdict.  The  rule,  therefore,  must  be 
made  absolute. 

WiLLES,  J.  I  am  of  the  -same  opinion.  The  memorandum  in  question  certainly 
is  not  very  intelligible.  But,  upon  the  whole,  I  think  the  preferable  consti'uction  is 
that  the  3s.  per  superficial  yard  of  viork  9  inches  thick  was  intended  only  to  apply 
to  the  brick-work.  In  order  to  ascertfiin  the  intention  of  the  parties,  it  is  necessary  to 
look  to  that  which  was  the  subject  of  communication  at  the  time,  or  which  was  after- 
wards done.  It  appears  that  the  work  to  be  done  consisted  of  the  two  walls  (back  and 
front)  of  a  house,  of  [697]  which  the  lower  portion  to  the  height  of  1 1  feet  was  to 
consist  of  stone  20  inches  thick,  and  the  upper  part  of  brick-work.  'I'he  plaintiffs  agree 
to  build  such  walls  "  for  the  sum  of  3s.  per  superficial  yard  of  work  9  inches  thick." 
That  could  only  be  meant  to  apply  to  the  brickwork.  The  words  "finding  all 
materials  "  do  not,  I  confess,  weigh  much  on  my  mind.  The  result,  in  my  opinion,  is, 
that  the  parties  stipulate  that  the  brick-work  is  to  be  paid  ior  at  3s.  per  superficial 
yard  9  inches  thick.  And,  as  that  does  not  provide  for  the  entire  payment  for  the 
work  to  be  done  u!idei'  the  contract,  the  rest  is  left  to  be  paid  for  according  to  the 
ordinary  price  of  stone-work.  Estimating  the  brick-work  at  3s.  per  superficial  yard 
9  inches  thick,  and  the  stone-work  at  measure  and  value,  the  claim  of  the  plaintiffs  is 
covered  l)y  the  setofi'  and  the  payment  into  court.  The  rule  must,  therefore,  be  made 
absolute  to  enter  a  verdict  for  the  defendant. 

Byles,  J.,  concurring, 

Eule  absolute. 

[698]     Grindell  v.  Brendon.     June  1 5th,  18.59. 

[S.  C.  28  L.  J.  C.  P.  333  ;  5  Jur.  N.  S.  1420  ;  7  W.  E.  579.  Applied,  IVaddingtmi  v. 
linheds,  1868,  L.  R.  3  Q.  B.  584.  Referred  to.  Mason  v.  IFuod,  1875,  1  C.  P.  D. 
68.] 

The  1st  .section  of  the  17  &  18  Vict.  c.  36,  enacts  that  every  bill  of  sale  of  personal 
chattels,  or  a  true  copy  thereof,  together  with  an  atlidavit  of  the  time  of  such  bill  of 
sale  being  made,  fzc,  shall  be  filed  with  the  officer  acting  as  clerk  of  the  docfiuets 
and  judgments  in  the  court  of  t^ueen's  Bench,  within  twenty-one  days  after  the 
making  of  such  bill  of  sale.  And  by  s.  3  the  ofticer  is  reiiuired  to  keep  a  book  con- 
taining particulars  of  every  bill  of  sale  .so  filed,  together  with  the  dates  of  the 
execution  and  filing  of  the  .same,  itc.  : — Held,  that  the  bill  of  .sale  and  affidavit  must 
l)c  filed  at  the  same  time  ;  and  that  the  book  kept  by  the  officer  is  a  "public  docu- 
ment," and  therefoi'e  that  a  cei'tificd  copy  or  extract  is,  Iiy  force  of  the  statute 
14  iV  15  Vict.  c.  99,  s.  14,  evidence  of  the  filing  of  the  bill  of  sale  and  affidavit,  and 
of  the  time  of  their  being  filed. 

This  was  an  interpleadci'  i.ssue  which  was  trieil  at  the  last  Spring  Assizes  at 
(•loncoster,  when  a  verdict  was  found  for  the  [jlaintill'. 

In  order  to  ])r()vc  a  bill  of  .sale  under  which  the  plaintitl'  claimed  the  property  in 
'picstion,  a  clerk  from  the  t^)nccn's  Hcncli  Ollice  was  called  to  produce  the  copy  bill  of 
sale  fil(;d  pursuant  to  the  17  iV  IK  Vi('t.  c.  36,  s.  1,  ;ind  IIk;  ;itlida\it  lilcd  thciinvith, 
and  to  prove  the  date  of  filing  the  .same. 

Uijon  taxation  of  the  plaintiff's  costs,  the  niastei'  disallowed  him  the  expenses  of 
the  attendance  of  this  witness,  being  of  opinion  that  a  certified  copy  of  the  bill  of 
sale  and  affidavit,  and  of  the  entry  in  the  otfict!  book  of  the  filing  thereof,  would  have 
been  sufHcient  proof,  under  the  14  it  15  Vict.  e.  99,  s.  14. 

A  summons  was  taken  out  calling  upon  the  defendant  to  shew  cause  why  the 
master  should  not  review  his  taxation.  The  matter  was  heard  before  Willcs,  .1.,  who 
referred  the  parties  to  the  court. 
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H.  James  now  moved  accordingly'.  The  question  tni'ns  upon  the  Ist  and  2nd 
sections  of  the  17  &  18  Vict.  c.  36,  and  the  14th  section  of  the  14  &  15  Vict.  c.  99. 
The  1st  section  of  the  17  &  18  Vict.  c.  36,  enacts  that  "every  bill  of  sale  of  personal 
chattels  made  after  the  passing  of  that  act,  either  absolutely  or  conditionally,  or 
subject  or  not  subject  to  any  trusts,  and  whereby  the  grantee  or  holder  shall  have 
power,  either  with  or  without  notice,  and  either  immediately  after  the  making  of  such 
bill  of  sale  or  at  any  future  time,  to  [699]  seize  or  take  possession  of  any  property 
and  effects  comprised  in  or  made  subject  to  such  bill  of  sale,  and  every  schedule  or 
inventory  which  shall  be  thereto  annexed  or  therein  refei'red  to,  or  a  true  copy  thereof, 
and  of  every  attestation  of  the  execution  thereof,  shall,  together  with  an  affidavit  of 
the  time  of  such  bill  of  sale  being  made  or  given,  and  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving  the  same,  or,  in  case  the  same  shall  be 
made  or  given  bj'  any  person  under  or  in  the  execution  of  any  process,  then  a  descrip- 
tion of  the  residence  and  occupation  of  the  person  against  whom  such  process  shall 
have  issued,  and  of  every  attesting  witness  to  such  bill  of  sale,  be  filed  with  the  officer 
acting  as  clerk  of  the  doequets  and  judgments  in  the  court  of  Queen's  Bench,  within 
twenty-one  days  aftei'  the  making  or  giving  of  such  lull  of  sale  (in  like  manner  as  a 
warrant  of  attoiiiey  in  any  personal  action  given  by  a  trader  is  now  by  law  required 
to  be  filed),  otherwise  such  bill  of  sale  shall,  as  against  all  assignees  of  the  estate  and 
effects  of  the  person  whose  gooils  or  any  of  them  are  comprised  in  such  bill  of  sale, 
under  the  laws  relating  to  bankruptcy  or  insolvency,  or  under  any  assignment  for  the 
benefit  of  the  creditors  of  such  person,  and  as  against  all  sheriffs'  officers  and  other 
persons  seizing  any  property  or  efl^ects  comprised  in  such  bill  of  sale,  in  the  execution 
of  any  process  of  any  court  of  law  or  equity  authorizing  the  seizure  of  the  goods  of 
the  person  by  whom  or  of  whose  goods  such  bill  of  sale  shall  have  been  made,  and 
against  every  person  on  whose  behalf  such  process  shall  have  lieen  issued,  be  null  and 
void  to  all  intents  and  purposes  whatsoever,  so  far  as  regards  the  property  in  or  right 
to  the  possession  of  any  personal  chattels  comprised  in  such  bill  of  sale,  which  at  or 
after  the  time  of  such  bankruptcy,  or  of  filing  the  insolvent's  petition  in  such  insol- 
vency, or  of  the  execution  by  the  [700]  debtor  of  such  assignment  for  the  benefit  of 
his  creditors,  or  of  executing  such  process  (as  the  case  may  be),  and  after  the  expira- 
tion of  the  said  period  of  twenty-one  days,  shall  be  in  the  possession  or  apparent 
possession  of  the  person  making  such  bill  of  sale,  or  of  any  person  against  whom  the 
process  shall  have  issued  under  or  in  the  execution  of  which  such  bill  of  sale  shall  ha\e 
been  made  or  given,  as  the  case  may  be"  The  3rd  section  enacts  that  "the  said 
officer  of  the  said  court  of  Queen's  Bench  shall  cause  every  bill  of  sale,  and  every  such 
schedule  and  inventory  as  aforesaid,  and  every  such  copy  filed  in  his  said  office  under 
the  provisions  of  this  act,  to  be  numbered,  and  shall  keep  a  book  or  books  in  his  .said 
office,  in  which  he  shall  cause  to  be  fairly  entered  an  alphabetical  list  of  every  such 
bill  of  sale,  containing  therein  the  name,  addition,  and  description  of  the  person 
making  or  giving  the  same,  or,  in  case  the  same  shall  be  made  or  given  by  any  person 
under  or  in  the  execution  of  process  as  aforesaid,  then  the  name,  addition,  and  descrip- 
tion of  the  person  against  whom  such  process  shall  have  issued,  and  also  of  the  peison  to 
whom  or  in  whose  favoi'  the  same  shall  have  been  given,  together  with  the  number,  and 
the  dates  of  the  execution  and  filing  of  the  same,  and  the  sum  for  which  the  same  has  been 
given,  and  the  time  or  times  (if  any)  when  the  same  is  thereby  made  payable,  according 
to  the  form  contained  in  the  schedule  to  this  act,  which  said  book  or  books,  and  every 
bill  of  sale  or  cop_y  thereof  filed  in  the  said  office,  may  lie  searched  and  \'iewed  l\y  all 
persons  at  all  reasonatile  times,  paying  to  the  officer  for  every  seai'ch  against  one 
person  the  sum  of  fid.  and  no  more  ;  and  that,  in  addition  to  the  last-mentioned  book, 
the  .said  officer  of  the  said  court  of  Queen's  Bench  shall  keep  another  book  or  index, 
in  which  he  shall  cause  to  be  fairly  inserted,  as  and  when  such  bills  of  sale  are  filed 
[701]  in  manner  aforesaid,  the  name,  addition,  and  description  of  the  person  making 
or  giving  the  same,  or  of  the  person  against  whom  such  process  shall  have  issued,  as 
the  case  may  be,  and  also  of  the  persons  to  whom  oi'  in  whose  favor  the  same  shall 
have  been  given,  but  containing  no  further'  particulars  thereof  :  which  last-mentiorrrd 
book  or  index  all  per-soirs  shall  be  permitted  to  scar-ch  for  themselves,  paying  to  the 
officer  for  such  last-mentioned  search  the  srrm  of  Is."  The  only  pr-ovision  in  the  act 
for  office-copies  or  extracts  is  s.  5,  which  pr'ovrdes  that  " any  person  shall  be  entitled 
to  have  an  office-copy  or  an  extr'act  of  every  bill  of  sale,  or'  of  the  copy  thereof  filed  as 
aforesaid,  upon  paying  for-  the  same  at  the  like  rate  as  for  office-copies  of  judgments  in 
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tlio  suit!  court  of  IJueon'.s  Bench."  No  provision  is  made  for  office-copies  or  extracts  of 
iiffidavits.  The  Uth  section  of  the  U  &  15  Vict.  c.  99,  enacts,  that,  "  whenever  anj' 
book  or  other  document  is  of  such  a  public  nature  as  to  be  admi.ssible  in  evidence  on 
its  mere  production  from  the  proper  custody,  and  no  statute  exists  which  renders  its 
contents  provable  by  means  of  a  copy,  any  copy  thereof  or  extract  therefrom  shall  be 
admissible  in  evidence  in  any  court  of  justice,  S;c.,  provided  it  be  proved  to  be  an 
examined  copy  or  extract,  or  provided  it  purport  to  l)e  signed  and  certified  as  a  true 
copy  or  extract  by  the  officer  to  whose  custody  the  original  is  intrusted,"  &c.  The 
question  is  whether  the  entry  in  the  book  is  a  public  act  done  by  the  officer,  so  as  to 
make  a  certified  copy  or  extract  admi.ssible  under  the  last-mentioned  sbitute ;  and 
that  depends  upon  the  meaning  of  the  words  "together  with"  in  the  1st  section  of  the 
17  iV;  18  Vict.  c.  3G.  The  words  of  the  old  statute  3  G.  i,  c.  39,  s.  1,  were  identical : 
liut  there  is  no  authority  to  shew  that  the  tiling  of  the  affidavit  is  to  be  contempor- 
aneous with  the  filing  of  the  bill  of  sale.  [Byles,  J.  Would  not  a  [702]  man  who 
goes  to  the  office  see  there  everything  he  wants  to  see?]  Yes;  but  not  everything 
he  wants  to  prove.  [Willes,  J.  I  apprehend  the  officer  would  not  be  justified  in 
receiving  the  bill  of  sale  without  the  affidavit.]  That  depends  upon  the  eflcct  of  the 
words  "together  with," — whether  it  means  "simultaneously"  or  "at  the  same  time." 
[Willes,  J.  In  JUchardson  v.  Mellish,  2  Bingh.  229,  9  J.  B.  Mooie,  435,  books  containing 
lists  of  passengers,  deposited  at  the  India  House  in  pursuance  of  the  50  G.  3,  c.  155, 
were  held  to  be  admissible  in  evidence  as  a  document  of  a  public  nature.  Would  not 
the  book  kept  at  the  Queen's  Bench  Office  pursuant  to  the  3rd  section  of  the  17  &  18 
Vict.  c.  36,  be  admissible  on  the  same  ground  ?  If  so,  a  certified  copy  or  extract  would 
clearly  be  receivable  under  the  14  &  15  Vict.  c.  99,  s.  14.]  No  doubt  a  certified  copy 
of  the  book  would  be  admissible  ;  and  Bath  v.  Siillon,  27  Law  J.,  Excb.  388,  shews 
that  the  affidavit  would  be  admissible  as  a  public  document:  but  the  question  is,  what 
it  would  prove  when  leceived, — whether  the  clerk  is  to  be  the  judge  of  whether  the 
act  has  been  complied  with  or  not. 

Macnamara  shewed  cause  in  the  fii'st  instance.  The  book  in  question  is  cleaily  a 
puljlic  document :  it  consists  of  entries  made  by  a  public  officer  duly  appointed  for  that 
purpose,  under  the  authority  of  the  act  of  parliament,  and  for  the  use  of  the  public,  in 
order  to  enable  them  to  ascertain  what  charges  exist  upon  the  personal  chattels  of 
persons  with  whom  they  are  dealing.  Those  entries,  therefore,  are  clearly  provable 
by  certified  copies  or  extracts,  under  the  14  &  15  Vict.  c.  99,  s.  14.  The  officer  whose 
duty  it  is  to  receive  and  file  the  bill  of  sale  has  no  authority  to  receive  it  unless 
accompanied  Ijy  the  affidavit  required  by  the  statute. 

[703]  Wii.f,i,\M.s,  J.  We  are  all  of  opinion  that  the  statute  17  &  18  Vict.  c.  36, 
s.  I,  rei|uiies  the  affidavit  to  be  filed  at  the  same  time  with  the  Ijill  of  sale,  and  that 
the  clerk  has  no  authority  to  receive  the  one  without  the  other.  That  which  certifies 
the  time  of  the  receipt  of  the  one,  therefore,  certifies  the  receipt  of  the  other  at  the 
same  time. 

WlLLEH,  J.     I  am  of  the  same  opinion. 

Byles,  J.  I  think  we  should  be  astute  to  defeat  the  opoi'ation  of  a  very  bcnclicial 
act,  if  we  were  to  assent  to  the  validity  of  this  objection.  The  rule  must  be  refused, 
but  without  costs. 

Kule  refused. 

Cooper  and  Anothkk  v.  IIii.i..     .June  15th,  1859. 

[S.  C.  28  L.  J.  C.  P.  311  ;  (;  Jur.  N   S.  99.] 

Under  the  lalilc  of  fees  settled  by  the  judges  pursuant  to  the  statute  7  W.  4  iV  I  \'ict. 
c.  55,  the  sheriir's  ofiicer  is  entitled  to  11.  Is.  for  arresting  the  defendant  on  ii  ca.  sa., 
though  witiiin  a  mile  of  the  officer's  residence;  but  he  is  not  entitled  to  charge  lOs. 
"for  conveying  the  defendant  to  gaol,"  or  5s.  for  an  assistant,  unless  the  necessity 
for  an  assistant  is  shewn  :  and,  where  the  officer  has  improperly  received  such 
charges,  he  will  lie  ordered  to  refund  the  excess,  with  costs  of  the  application, — 
under  pain  of  an  attachment. 

I'rideaux,  oti  a  former  day  in  this  term,  obtiiined  a  rule  calling  upon  .lohn  Drew, 
bailiff"  of  the  sherifF  of   Cornwall,  to  shew  cause  why  he  should  not  refund  to  the 
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plaintiffs  or  their  attoiney  the  sum  of  11.  5s.  6d.,  the  amount  overcharged  as  such 
bailiff  for  fees  on  the  execution  of  a  writ  of  ca.  sa.  issued  in  this  cause  at  the  suit  of 
the  plaintiffs,  with  costs  ;  and  why  a  writ  of  attachment  of  contempt  should  not  issue 
against  him  foi'  demanding  and  taking  from  the  plaintiffs  a  greater  amount  of  fees  on 
the  execution  of  the  said  writ  than  is  allowed  by  law  or  by  the  statute  7  W.  4  & 
1  Vict.  c.  55. 

[704]  It  appeared  that  the  defendant  was  arrested  within  a  mile  of  Drew's  resi- 
dence, and  that  the  fees  charged  and  received  by  Drew  on  the  execution  of  the  ca.  sa. 
were  as  follows  : — 

For  arresting  the  defendant     .... 

Assistant  ...... 

Conducting  the  defendant  to  gaol 
Travelling  expenses  from  Truro  to  Bodmin,  25  miles, 
at  Is.  per  mile  ..... 


It  was  contended  that  there  was  an  excess  of  10s.  6d.  in  the  first  item,  and  that 
the  charges  for  the  assistant  and  for  conducting  the  defendant  to  gaol  were  altogether 
unwarranted  :  and  the  case  of  Blake  v.  Newbiirn,  5  D.  &  L.  601,  was  referred  to,  where 
it  was  held,  that,  w  here  a  sheriff's  officer  takes  more  than  the  fees  allowed  under  the 
7  W.  4  1%  1  Met.  c.  55,  for  executing  a  writ,  the  rule  may  call  upon  the  sheriff  to  shew 
cause  why  he  should  not  return  the  excess,  as  well  as  upon  his  officer  to  shew  cause 
why  a  writ  of  attachment  should  not  issue  against  him  for  his  contempt  in  receiving 
the  excess. 

Collier,  Q.  C,  now  shewed  cause,  upon  an  affidavit  by  the  officer  stating  that  the 
fees  charged  on  this  occasion  were  those  usually  taken  in  Cornwall.  The  scale  of  fees 
allowed  by  the  judges  pursuant  to  the  statute  7  AV.  4  &  1  Vict.  c.  55  (a),  authorizes 
the  charge  of  11.  Is.  for  the  arrest,  and  5s.  for  an  assistant,  where  necessary.  [Cock- 
burn,  C.  J.  To  justify  the  charge,  you  must  shew  the  necessit3^]  The  third  item  is 
aifcording  to  the  scale,  which  allows  "  for  the  bailiff  to  conduct  prisoner  to  gaol,  per 
diem,  10s."  [Cockburn,  C.  J.  The  [705]  table  is  divisible  into  two  parts, — the  first 
part  applies  to  mesne  process  only,  the  second  to  process  of  execution.  Byles,  J.  The 
10s.  for  conducting  the  party  to  gaol  clearl}'  applies  to  mesne  process  onl3\]  Whether 
the  process  be  mesne  or  final,  the  expense  of  conveying  the  defendant  to  gaol  must  be 
the  same.  Travelling-expenses,  at  all  events,  are  properly  charged.  The  officer,  it 
seems,  has  acted  with  perfect  bona  fides  ;  and  it  certainly  is  not  easy  to  put  a  sensible 
construction  upon  the  scale. 

Piideaux,  in  support  of  the  rule.  By  the  table  of  fees  settled  by  the  judges  in 
pursuance  of  the  statute,  the  fees  allowed  for  an  arrest  on  mesne  process  are  as  follows, 
— "not  exceeding  one  mile  from  the  officer's  re.sidence,  10s.  6d.  ;  not  exceeding  seven 
miles,  11.  Is.;  exceeding  seven  miles,  11.  lis.  6d. : "  and  the  onl}'  allowance  "for 
conveying  defendant  to  gaol  from  the  place  of  arrest,"  is.  Is.  per  mile.  There  is, 
thei'efore,  clearly  an  overcharge  of  10s.  (id,  on  the  arrest,  and  10s.  for  conducting  the 
defendant  to  gaol,  which  with  the  unauthorized  charge  of  5s.  for  the  assistant,  makes 
up  the  11.  5s.  6d.  the  return  of  which  is  .sought  by  this  rule.  If  the  officer  has  11.  Is. 
for  the  arrest,  he  is  not  entitled  to  anything  for  his  travelling-expenses. 

COCKEURN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute  as  to  15s., 
part  of  the  excessive  charge  complained  of.  Upon  looking  at  the  table  of  fees  as 
settled  by  the  judges  pursuant  to  the  statute  7  W.  4  &  1  Vict.  c.  55,  it  seems  to  me 
t'lat  Mr.  Prideaux  is  not  justified  in  asking  us  to  reduce  the  11.  Is.  charged  for  the 
arrest  to  10s.  6d.  ;  for,  though  the  first  part  of  the  scale,  which  relates  to  mesne  process, 
limits  the  charge  for  the  arrest  to  10s.  6d.  where  the  distance  does  not  exceed  one 
mile  from  the  officer's  residence,  [706]  yet,  in  the  subsequent  part,  which  deals  with 
arrests  upon  writs  of  ca.  sa.  and  other  process  of  execution,  the  fee  allowed  to  the 
bailift' for  executing  the  warrant,  "if  the  distance  from  the  sheriff's  office  or  the  bailiff's 
residence  do  not  exceed  five  miles,"  is  11.  Is.  Then  it  is  said,  that,  if  that  be  so,  and 
both  parts  of  the  table  are  to  be  looked  at,  the  charge  of  Is.  per  mile  for  travelling 

(«)  See  Scott's  Costs,  2nd  edit.  pp.  9,  10. 
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expenses  is  uiilv  upplicaljlc  where  the  bailitt'gets  the  lower  ch.irgo  toi'  the  urresl.  But, 
upon  the  whole,  1  do  not  see  wh}'  the  otlicer  siioulil  not  have  the  same  allowance  for 
travelling-expenses  whether  the  arrest  be  on  mesne  or  on  Knal  process.  I  think  the 
true  way  of  construing  the  table  of  fees  i.s,  by  considering  the  earlier  part  as  applic- 
able to  all  writs  and  warrants  except  where  some  special  provision  is  made  in  the 
subsequent  part.  I  therefore  think  the  officer  was  justified  in  charging  11.  Is.  for  the 
arrest,  and  Is.  per  mile  for  travelling-expenses.  The  other  two  items  of  charge,  how- 
ever, n.ust  be  disallowed,  viz.  .5s.  for  the  assistant,  and  10s.  for  conducting  the  defendant 
to  gaol.  All  the  officer  was  entitled  to  charge  was,  Is.  mileage  :  nothing  foi-  conduct- 
ing. As  this  is  the  case  of  a  public  officer  who  has  chaiged  more  than  he  is  by  law 
entitled  to  charge,  acting  upon  the  authority  of  the  case  referred  to,  we  think  the 
costs  must  follow  ;  for,  the  only  way  in  which  sheritis'  officers  can  be  kept  in  check 
is,  by  visiting  thcni  with  costs  where  they  are  found  guilty  of  exacting  fees  which  the 
law  does  not  justify.  The  rule  will,  therefore,  be  absolute  for  the  return  of  lys.,  with 
the  costs  of  the  applic;ition. 

WiLLES,  J.  No  attachment  will  issue  if  the  1 5s.  be  returned  to  the  plaintiffs  or 
their  attorney  within  ten  days  after  the  taxation  of  the  costs. 

The  I'est  of  the  court  concurring. 

Rule  absolute  nccoidingly. 

[707]     Bennett  and  Another  v.  The  Manchester,  Sheffield,  and  Linioi.n- 
SHiKE  Railway  Company.     June  15th,  1859. 

[S.  G.  7  W.  li.  585.  See  South  Eastern  Railway  v.  Railway  Coiniiiissionurt:,  1880-81, 
•')  Q.  B.  D.  248 ;  6  Q.  B.  D.  586  ;  R.  v.  Railway  Oommisdoiiers  and  Distiwjtoii  Iron 
Company,  1889,  22  Q.  B.  D.  656.] 

The  liiiilway  and  Canal  Traffic  Act,  It* 54,  was  designed  to  afford  a  remedy  against 
an  undue  preference  or  undue  prejudice  to  a  particular  individual  oi-  class  in  respect 
of  the  traffic  on  the  lailway  or  canal ;  and  was  not  intended  to  apply  to  the  case 
of  a  breach  or  neglect  by  the  company  of  a  public  duty  which  was  alieady 
susceptible  of  redi'css  by  mandamus  or  liy  indictment. — The  Manchester,  Sheffield, 
and  Lincolushii-e  Railway  Company  were  the  proprietors  of  the  Crimsljy  Old  Dock, 
and  also  of  anothei'  dock  called  the  Grimsby  New  Dock  communicating  with  theii' 
railway.  By  act  of  parliament  the  company  was  authorized  and  re(iuire(l  to 
maintain  the  Old  Dock  and  the  approach  thereto  of  a  given  depth: — Held,  that 
the  failuie  to  pciform  this  duty,  so  that  the  dock  and  its  approach  became  silted 
up,  and  the  depth  of  water  therein  insullicient  for  vessels  to  get  to  the  wharf-s 
adjoining,  was  not  the  sul)ject  of  redress  under  the  lUilway  and  Canal  TralHc  Act, 
1854, — although  it  was  suggested  that  the  object  of  the  company  was  to  discourage 
the  traffic  to  the  Old  Dock  and  to  divert  it  to  the  new  one. — And  semble,  tliat  the 
dock  or  haven  was  not  a  canal  or  navigation  within  the  statute. 

The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company,  under  their  various 
acts  of  parliament,  all  consolidated  into  one  act,  12  <fe  13  Vict.  c.  Ixxxi.,  intituled 
"  An  act  to  consolidate  into  one  act  and  to  amend  the  provisions  of  the  several 
railway  and  dock  acts  relating  to  the  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  and  to  amend  their  canal  acts,"  were  the  proprietors  of  a  railwav,  canal, 
and  docks,  with  warehouses  round  the  docks,  at  (!reat  Orinisby,  in  the  county  of 
Lincoln. 

The  2 1 Sth  section  lecites  and  re-enacts  a  provision  of  the  [iiior  act,  .'i'J  0.  .'j,  c.  Ixx., 
whereby  the  (Irinisby  Haven  Company  were  authorized  and  required  "to  make  and 
complete  a  dock  or  basin  to  the  extent  of  200  yards  from  or  above  (a  certain)  lock, 
of  the  width  100  yards,  and  upon  a  level  with  the  sills  of  the  lloor  of  the  said  lock, 
also  to  make  the  said  haven  from  thence  upwards  to  the  further  extent  of  300  yards, 
and  upon  the  same  level,  with  a  bottom  of  20  feet  wide  at  the  least,  and  to  dispose  of 
the  soil  to  be  excavated  in  such  manner  that  wharfs  on  each  side  thereof  to  the  extent 
of  100  feet  in  breadth,  and  lieyond  the  water  line  of  the  scouring  water  next  tiierein- 
aftcr  nientioued  and  provided,  could  or  might  Ijc  made,  and  from  iheiice  to  or  nearly 
to  both  of  the  before  nicn-i_708]-tioucd  sluices  or  bridges,  with  a  boltoni  of  jiot  loss 
width  than  28  feel,  and  so  as  to  afford  a  depth  in  water  of  14  feet." 
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Cleasby,  on  behalf  of  the  proprietor  of  a  wharf  adjoining  the  Grimsby  Old  Dock, 
moved  for  a  rule  calling  upon  the  Manchestei',  .Sheffield,  and  Lincolnshire  Railway 
Company  to  shew  cause  why  a  writ  of  injunction  should  not  issue  against  them  under 
the  Kailway  and  Canal  Traffic  Act,  185-1  (17  &  18  Vict.  c.  31),  injoining  them  to 
give  the  applicant  the  facilities  required  to  be  afforded  by  the  218th  section  of  their 
con.solidation  act. 

The  affidavits  upon  which  the  motion  was  founded,  amongst  other  things,  stated 
that  the  complainants  were  pi'oprietors  of  a  bone-mill,  a  Hour-mill,  an  oil-mill,  and 
a  saw-mill,  and  two  lai-ge  warehouses,  sheds,  and  yards  adjoining  the  navigation  in 
t-Jreat  CTrim.sby,  which  in  the  9th  section  of  the  Manchester,  yhettield,  and  Lincolnshire 
Eailway  Act,  'l849  (li  &  13  Viet.  c.  Ixxxi.),  is  called  "The  Grimsby  Haven  and  Old 
Dock,"  and  which  mills  and  piemises  lay  on  the  east  side  of  and  adjoin  the  said  Old 
Dock,  and  were  rendered  very  valuable  to  them  on  account  of  their  contiguity  to  the 
Old  Dock,  and  of  the  complainants'  right  to  take  ships  with  cargos  of  merchandize 
along.side  their  premises,  on  payment  of  certain  dock-dues  mentioned  in  the  23:ind 
and  •233rd  sections  of  the  act:  That,  in  and  prior  to  the  year  1849.  vessels  drawing 
17  feet  and  6  inches  water  could  navigate  that  part  of  the  said  Old  Dock,  the  bottom 
whereof  may,  as  expressed  in  the  218th  section,  be  made  on  a  le\el  with  the  sills  of 
the  floor  of  the  lock  therein  mentioned,  which  are  at  a  depth  of  IS  feet  below  the 
surface  of  the  water;  and  that  vessels  drawing  13  feet  6  inches  water  could  navigate 
that  part  of  the  said  Old  Dock  in  which  the  [709]  depth  of  water  is  mentioned  in 
the  said  21Sth  section  as  authorized  to  be  made  to  the  depth  of  14  feet :  That  nearly 
all  the  warehouses,  yards,  (juays,  wharves,  landing-places,  and  frontages  adjoining 
the  said  Old  Dock  belong  to  piivate  individuals  or  corporations  other  than  the  said 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  ;  and  that  a  very  small 
portion  of  such  yards,  quays,  wharves,  landing-places,  and  frontages  (only  to  the  extent 
of  about  200  yards)  belongs  to  the  said  Manchester,  Sheffield,  and  Lincolnshire  Rtiilway 
Company,  and  that  the  several  owners  of  the  said  warehouses,  &c.,  have  several 
rights  of  landing  goods  and  merehanilizes  in  and  on  the  said  warehouses,  yards,  quays, 
&c.,  free  of  quay-rent,  wharfage,  or  any  other  landing-charges  :  That,  in  or  about  the 
year  1S46,  the  said  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  com- 
menced making,  and  they  have  since  made  and  completed,  a  new  dock  of  about  28 
acres  at  Great  Grimsby,  and  near  the  said  Old  Dock,  which  new  clock  was  opened 
in  the  year  1852  ;  and  the  said  Manchester,  Sheffield,  and  Lincolii-shire  Railway 
Company  are  now  the  proprietors  of  the  said  new  dock,  and  all  the  warehouses,  sheds, 
yards,  quays,  wharves,  timber-punds,  landing-places,  and  frontages  adjoining  the  said 
new  dock,  and  are  also  the  proprietors  of  a  considerable  quantity  of  land  around  and 
adjoining  the  said  new  dock  and  the  said  warehouses,  sheds,  yards,  quays,  wharves, 
timber-ponds,  landing-places,  and  frontages  ;  and  no  person  can  hire  any  of  the  said 
warehouses,  \-c.,  and  land  around  and  adjoining  the  said  new  dock,  except  of  the 
said  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  :  That,  in  the  year 
1853,  the  gates,  sills,  and  floor  of  the  lock  of  the  said  Old  Dock  were  dilapidated 
and  defective,  and  have  so  continued  up  to  the  present  time ;  and  that,  in  consequence 
of  the  dilapidated  and  [710]  defective  state  of  the  said  gates,  .sills,  and  floor,  the 
water  runs  out  of  the  said  Old  Dock  so  low  that  even  at  spring-tides  the  statutable 
depths  of  water  cannot  be  maintained  in  the  said  Old  Dock  :  That,  since  the  opening 
of  the  said  new  dock,  the  said  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company  have  allowed  the  mud  which  accrues  from  the  back  or  drainage- water  which 
runs  from  four  to  six  miles  of  the  adjoining  country  into  the  said  Old  Dock,  and  from 
the  tidal  water  which  is  let  into  the  said  Old  Dock  at  spring-tides,  and  other  matter, 
to  accumulate  in  the  channel  or  faii-wav  of  the  .said  Old  Dock  ;  and  that,  by  reason 
of  such  accumulations,  the  same  dock  is  not  now  navigable  for  ships  drawing  less 
water  than  the  statutalile  depths  :  That,  by  reason  of  the  loss  of  water  occasioned  by 
the  said  dilapidated  and  defecti^•e  state  of  the  said  works,  and  by  reason  of  the  said 
accumulations,  no  vessel  di-awing  16  feet  water  can  now  navigate  that  part  of  the 
said  Old  Dock  where  the  bottom,  as  mentioned  in  the  .said  218th  section,  is  authorized 
[and  required]  to  be  made  upon  a  level  v,-ith  the  sills  of  the  floor  of  the  said  lock, 
which  sills  are  laid  so  low  as  to  p.ftbrd  a  depth  of  18  feet  water  over  them  ;  and 
that  no  vessel  drawing  12  feet  water  can  now  navigate  that  part  of  the  said  Old 
Dock  where  the  depth  of  water  is  authorized  [and  required]  by  the  said  218th  section 
to  be  14  feet:  That,  in  and  continuously  ever  since  the  year  1855,  the  complainants 
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and  several  other  merchants  who  have  had  vessels  drawing  less  water  than  the 
depths  of  lf<  and  11  feet  respectively  have  not  been  able  to  i;et  such  vessels  up  to 
their  respective  places  in  the  said  Old  Dock  for  the  discharge  of  their  respective 
cargos,  but  have  had  in  very  many  instances,  and  in  fact  in  nearly  every  instance, 
to  unload  and  deliver  large  parts  of  such  cargos  into  lighters,  carts,  and  waggons, 
and  then  to  take  [711]  such  parts  so  unloaded,  in  such  lighters,  carts,  and  waggons, 
up  to  the  respective  places  of  destination  of  such  cargos  respectively,  and  have  such 
parts  again  delivered,  instead  of  delivering  the  whole  of  such  cargos  at  their  respective 
places  of  destination  in  the  tii'st  instance  :  That,  in  October,  1857,  the  Danish  schooner 
"  Embla,"  drawing  9  feet  7  inches  water  forward,  and  10  feet  11  inches  aft,  brought 
the  complainants  a  cargo  of  linseed  from  Ci'oustadt  to  Great  Grimsb}',  and  the  said 
schooner  was  brought  into  the  said  Old  Dock,  where  she  took  the  ground  in  that 
part  of  the  said  Old  Dock  where  the  statutable  depth  of  water  is  18  feet,  there  being 
then  only  10  feet  8  inches  and  10  feet  7  inches  water  in  the  middle  of  the  said  Old 
Dock  where  the  said  schooner  gi'ounded,  and  a  great  part  of  such  cargo  had  to  be 
taken  out  of  the  said  schooner  and  put  into  lighters,  and  taken  thence  about  half 
a  mile  to  theii'  mills,  which  adjoin  that  part  of  the  said  OM  Dock  where  the  statutable 
depth  of  water  is  14  feet;  and  that,  in  consideration  of  their  being  only  10  feet 
8  inches  water  in  the  said  (Jld  Dock  when  the  last-mentioned  cargo  was  discharged, 
the  complainants  were  put  to  an  extra  expense,  in  lighterage  and  labour,  of  51.  8s.  9d. 
[Several  other  instances  were  then  given  of  vessels  coming  to  the  complainant's 
premises  groiniding  in  the  Old  Dock  in  consequence  of  the  water  therein  being  less 
than  the  statutable  depth]  :  That,  at  spring-tides,  the  tidal  water  is  taken  from  the 
I'iver  liumber  into  the  said  Old  Dock  ;  but  that,  in  consequence  of  the  dilapidated 
and  defective  state  of  the  gates,  sills,  Hoor,  and  walls  of  the  said  lock,  the  additional 
water  so  taken  into  the  said  Old  Dock  soon  runs  out  again  ;  and  the  complainants 
cannot  calculate  on  having  any  increase  of  water  in  the  said  Old  Dock  for  more  than 
about  four  or  six  flays  in  eveiy  fortnight:  That  nearly  the  whole  of  the  vessels  which 
bring  cargos  from  [712]  abroad  into  the  .said  Old  Dock  Itelong  to  persons  who  ai-e  not 
interested  in  the  mills,  wai'ehouses,  yards,  quays,  wharves,  timber-pond.s,  and  other 
property  adjoining  the  said  Old  Dock,  or  in  the  town  and  port  of  Oreat  (Irimsby  ; 
and  that,  in  consci[uence  of  the  depths  of  water  and  the  present  state  of  the  said  Old 
Dock  being  well  known  to  the  ship-owners  and  ship-ljrokers,  the  complainants  and 
the  other  merchants  in  Oreat  Orimsbv  have  frequently  experienced  and  still  continue 
to  experience  the  greatest  flifficully  in  getting  the  owners  of  ships  to  chartei-  them 
for  the  Old  Docks,  and  in  very  many  instances  shipownei's  have  positively  I'cfused  to  do 
so  ;  and,  in  many  cases  where  vessels  drawing  from  about  1.'5  to  17  feet  water  have 
been  chartered  for  the  Old  Dock,  the  masters  of  such  vessels  have  on  their  arrival 
at  Great  (irimsby  {.sometimes  of  their  own  accord,  and  .sometimes  acting  on  the  advice 
and  recommendation  of  the  pilots  who  have  taken  charge  of  such  vessels  to  pilot  them 
into  the  dock),  refused  to  allow  their  vessels  to  come  into  the  said  Old  Dock,  alleging, 
that,  in  conse<|uence  of  the  accumulation  of  nnid  and  other  matter  and  the  scarcity 
of  water  therein,  it  would  not  be  safe  for  their  vessels  to  enter  it  :  That  the  com- 
plainants believed  that  the  said  Manchester,  Shellield,  and  Lincolnshire  Railway 
coni])any  would  not  attempt  to  keep  the  said  Old  Dock  navigable,  unless  they  could 
be  conqicllcd  to  do  so,  as  they  derived  gr'cater  proKts  on  vessels  discharging  cargos 
in  the  new  docks  than  on  vessels  discharging  cargos  in  llie  said  Old  Dock  ;  and  that 
the  want  of  the  statutable  depths  of  water  in  the  said  Old  Dock  gave  in  respect  of 
trafhc  an  undue  preference  to  the  company  and  their  tenants  holding  premises 
adjoining  or  near  to  the  new  dock  over  the  complainants  and  the  othei'  holders  of 
wharves  and  jjrcmises  adjoiTiing  and  about  the  Old  Dock,  by  j)rcventing  vessels  from 
using  the  Old  Dock,  and  thereby  increasing  the  tratlic  of  the  [713]  new  dock  and 
the  business  of  the  said  company  and  their  tenants  carried  on  by  them  on  prcnn'ses 
adjoining  and  near  to  the  new  dock,  tlu!  amount  of  which  business  (hipcndcd  on  the 
amount  of  the  traliic  of  the  new  dock  ;  and  that  the  want  of  the  statutal)le  depths 
of  water  in  the  Old  Dock  was  a  great  ]iublic  inconvenience. 

The  com])laint  is,  that  the  company,  by  omitting  to  perform  the  duly  cast  upon 
them  by  the  21.'<th  section  of  their  consolidation  act,  of  maintaining  ihc  pnipci'  depths 
of  water  at  the  entrance  of  the  Old  Dock,  pi'cvent  the  proprietors  of  wharves  and 
pnuniscs  rounil  the  ( )lfl  I  )ock  from  i-ompeting  with  the  occu|)ieis  of  ])reniisi's  adjoining 
the  new  dock  ;  and  this  they  do  for  their  own  advanUige  as  well  iis  tor  that  of  their 
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tenants,  inasmuch  as  their  railway  communicates  with  the  new  dock  and  not  with  the 
Old  Dock, — thereby  giving  an  undue  preference  to  the  occupiers  of  premises  round 
the  new  dock,  and  imposing  undue  prejudice  and  disadvantage  upon  the  complainant 
and  the  other  proprietors  of  premises  on  the  Old  Dock.  [Williams,  J.  Is  not  that 
of  which  you  complain  rather  the  subject  of  a  mandamus  or  an  indictment?]  It  is 
submitted  this  court  has  powei'  to  administer  relief  under  this  act.  [Byles,  J.  The 
Grimsby  Old  Dock  is  neither  a  railway  nor  a  canal.]  By  the  interpretation  clause  of 
the  17  &  18  Vict.  c.  31  (s.  1),  it  is  provided  that  "the  word  'canal'  shall  include  any 
navigation  whereon  tolls  are  levied  by  the  authority  of  parliament,  and  also  the  wharves 
and  landing-places  of  and  belonging  to  such  canal  or  n.ivigation,  and  used  for  the 
purposes  of  public  traffic."  [Cockburn,  C  J.  Does  the  Railway  and  Canal  Traffic 
Act  apply  to  mere  acts  of  omission  (a)  I]  It  is  submitted  that  it  does.  [Cock-[714]- 
burn,  C.  J.  Do  you  shew  that  any  traffic  is  impeded  by  something  done  by  the 
company  ?]  The  affidavits  disclose  serious  injury  to  the  proprietors  of  mills,  wharves, 
and  premises  round  this  navigation, — vessels  of  a  certain  draught  being  prevented 
from  coming  there.  [Cockburn,  C.  J.  Why  not  proceed  by  the  remedies  you  had 
before  the  passing  of  Mr.  Cardwell's  act  I  1  cannot  think  the  statute  was  intended  to 
apply  where  a  lemed^-  before  existed.  Williams,  J.  You  complain  that  the  company 
are  neglecting  the  performance  of  a  duty  cast  upon  them  by  the  act  of  parliament : 
and  it  is  suggested  that  their  motive  is,  to  prefer  themselves  and  their  tenants  .uljoin- 
ing  the  new  dock  to  the  proprietors  of  premises  al)utting  upon  the  Old  Dock.  But, 
are  those  proprietors, — assuming  this  to  be  a  navigation, — persons  who  use  the  docks 
Is  not  this  rather  like  the  case  of  a  man  having  a  public-house  near  a  railway.  It  is 
perfectly  inditl'ereut  to  the  shipowners  which  dock  they  go  into.  Cockburn,  C.  J.  It 
is  a  public  nuisance,  not  an  undue  preference  or  an  undue  prejudice.  Byles,  J.  Why 
not  issue  a  writ,  and  apply  for  a  mandamus  under  the  6Sth  section  of  the  Common 
Law  Procedure  Act,  18.54!]  Possibly  that  course  is  open  to  the  complainants:  but 
the  question  is,  whether  they  have  not  a  right  to  apply  to  the  couit  under  this  statute. 
They  charter  ships  which  but  for  the  wrongful  default  of  the  company  would  be  able 
to  come  up  to  their  wharf  to  unload.  [Cockburn,  C.  J.  The  difficulty  is  that  the 
act  cannot  apply  as  between  two  navigations, — where  one  is  stopped  for  the  benefit 
of  the  other.  Byles,  J.  Suppose  a  company  possesses  a  canal  and  a  railway  running 
the  same  way, — is  it  the  duty  of  this  court  to  see  that  they  do  equal  ju-stice  between 
the  two  ?]  It  is  impossible  to  conceive  larger  words  than  those  used  by  the  legisla-[715]- 
true  in  this  statute.  [Willes,  J.  You  must  make  out  that  this  is  traffic  upon  some  rail- 
way, canal,  or  navigation.]  The  entrance  to  this  dock  is  a  navigation.  [Cockburn,  C.  J. 
A  "  navigation  "  is,  water  communicating  from  one  place  to  another.]  This  is  a  mile 
and  a  half  long.  [Willes,  J.  Do  the  company  receive  toll-traverse,  or  dock-dues 
only  1]     Dock  dues. 

CuCKBL'RN,  C.  J.  I  am  of  opinion  that  this  is  not  a  case  within  the  act.  These 
are  two  distinct  navigations  :  and  the  complaint  is,  that  the  company  have  virtually 
stopped  one,  with  a  view  to  promote  the  prosperity  of  the  other.  The  complainants 
nmst  be  left  to  the  oi'dinary  remedj'. 

WiLLiAJis,  J.  Not  only  do  I  concur  in  thinking  that  this  case  is  not  within  the 
Kailwaj'  and  Canal  Traffic  Act,  but  I  am  not  satisfied  that  this  is  a  navigation. 

Willes,  J.,  concurred. 

Byles,  J.  I  agree  with  my  Lord  and  my  two  learned  Brothers  in  thinking  that 
this  case  is  )iot  within  the  act.  There  is  no  branch  of  our  jurisdiction  which  has 
occasioned  the  court  greater  labour  and  anxiety  than  that  conferred  upon  it  by  this 
statute.  But  certainly  we  should  be  straining  it  very  much  if  we  were  to  hold  the 
complainants  to  be  entitled  to  the  relief  they  ask.  I  am  by  no  means  satisfied  that 
this  Old  Dock  or  Haven  is  a  canal  within  the  meaning  of  the  act.  It  cannot  in  any 
sense  be  called  a  navigation.  I  agree  with  my  Lord  that  the  act  refers  to  preferences 
given  to  one  person  or  class  of  persons  over  another  in  the  traffic  along  the  same  rail- 
way or  canal.  These  two  navigations,  if  navigations  they  be,  are  not  in  any  sense 
the  same  :  the}-  start  from  different  termini ;  and  [716]  they  enter  the  Humber  at 
different  spots.     They  are,  in  fact,  as  distinct  as  Liveroool  and  Birkenhead.     It  seems 

(a)  The  3rd  section  enacts  that  "  it  shall  be  lawful  for  any  company  or  penson 
complaining  against  any  such  companies  or  company  of  anything  done  or  of  any 
omission  made  in  violation  or  contravention  of  this  act,  to  apply,"  &c. 
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to  me,  that,  if  wo  were  to  entertain  this  motion,  we  should  be  inundated  with  applica- 
tions from  competing  railways  and  canals. 
Rule  refused. 


Marshall,  Clerk,  v.  The  Bishop  of  Exeter  and  Another.     May  -iBth,  1859. 

[S.  C.  28  L.  J.  C.  P.  300 ;  7  W.  R.  525.     Approved,  Carlisle  v.  IFImlcti,  1867, 
L.  R.  H.  L.  416.     For  subsequent  proceedings  see  7  C.  B.  N.  S.  653.] 

Qnare  impedit  is  within  the  80th  section  of  the  Common  Law  Procedure  Act,  1852. 

Quare  impedit.  The  first  count  of  the  declaration  stated,  that  Henry  Bishop  of 
Exeter  and  John  Hemy  Coats  Borwell,  clerk,  were  summoned  to  answer  Peter  Charles 
Marshall,  clerk,  of  a  plea  that  they  permit  the  said  Peter  Charles  Marshall,  clerk,  to 
present  a  fit  person  to  the  parish  church  of  St.  James  and  Cuby,  otherwise  Keby, 
otherwise  Tregony,  otherwise  Tregony  Martin,  otherwise  Tregony  and  Cuby,  in  the 
county  of  Cornwall,  which  is  vacant,  and  belongs  to  his  presentation  ;  and  thereupon 
the  said  Peter  Charles  Marshall,  clerk,  by  Henry  Dupleix,  his  attorney,  complains. 
For  that  whereas  he  the  said  Peter  Charles  Marshall,  to  wit,  on  the  15th  of  November, 
1855,  was  seised  of  the  rectory  and  vicarage  of  St.  James  and  Cuby,  otherwise  Keby, 
otherwise  Tregony,  otherwise  Tregony  Martin,  otherwise  Tregony  and  Cuby,  in  the 
county  aforesaid,  whereunto  the  advowson  of  the  rector}'  and  vicarage  of  the  church 
aforesaid  did  and  doth  belong,  in  his  demesne  as  of  fee  and  right ;  and,  being  so  seised 
thereof  as  aforesaid,  he  the  said  Peter  Charles  Marshall,  clerk,  afterw.-irds,  to  wit,  on 
the  ilay  and  year  last  aforesaid,  [717]  jiresentcd  to  the  said  church  and  rectory  and 
vicarage  himself  the  said  Peter  Charles  Marshall,  clerk,  as  his  clerk,  who,  on  the 
presentation  of  himself  the  said  Peter  Charles  Maishall,  clerk,  was  admitted,  instituted, 
and  inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our  Sovereign  Lady 
the  now  Queen  of  Great  Britain  and  Ireland  ;  and,  he  the  said  Peter  Charles  Marshall, 
clerk,  being  so  seised  of  the  said  rectory  and  vicarage  in  the  county  aforesaid,  where- 
unto the  advowson  of  the  said  rectory  and  vicarage  of  the  church  aforesaid  did  and 
both  belong,  the  said  church  and  rectoi'y  and  vicarage,  to  wit,  on  the  3rd  of  August, 
1857,  Ijccamu  vacant  by  the  resignation  of  the  .said  church  and  rectory  and  vicarage 
then  duly  made  by  him  the  said  Peter  Charles  Marshall,  clerk,  to,  and  accepted  by, 
the  aforesaid  bishop  as  and  then  being  Bishop  of  I'Jxcter,  and  ordinary  in  that  behalf, 
whereby  it  then  and  there  belonged  and  now  Ijelongs  to  the  said  Peter  Charles  Marshall, 
clerk,  to  present  a  lit  person  to  the  said  church  and  rectory  and  vicarage,  so  being 
vacant  as  aforesaid  :  But  the  sai<l  Bishop  and  John  Heiny  Coats  Borwell,  clerk,  will 
not  permit  him  the  said  Peter  Charles  Marshall,  clerk,  but  unjustly  hinder  him. 

The  second  count  stated,  that  whereas  also  he  the  said  Peter  Charles  Marshall, 
clerk,  to  wit,  on  the  15th  of  November,  1855,  was  seised  of  the  advow.son  of  the 
church,  rectory,  and  vicarage  of  St.  James  and  Cuby,  otherwise  Keby,  otherwise 
Tregony,  otherwise  Tregony  Martin,  otherwise  Tregony  and  Cuby,  in  the  county 
afoi'csaid,  as  of  gross  by  itself,  as  of  fee  and  right;  and,  being  so  seised  thereof  as 
aforesaid,  he  the  said  Peter  Charles  Marshall,  clerk,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  presented  to  the  said  church  and  n^ctory  and  vicarage  him.self 
the  said  Charles  Peter  Marshall,  clerk,  as  his  clerk,  who  on  [718]  the  picsentatioii  of 
himself  the  .sai<l  Peter  (Jharles  Marshall,  clerk,  was  admitted,  instituted,  and  indni'led 
into  the  same,  in  the  time  of  peace,  in  the  time  of  our  Sovereign  Lady  the  now  Queen 
of  Great  Britain  and  Ireland  :  and  he  the  said  Peter  Chailos  iVIarsliall,  clerk,  being  so 
seised  of  the  said  advowson  as  in  this  count  aforesaid,  the  said  church  and  rectoi'V 
and  vicarage,  to  wit,  on  the  3rd  of  August,  1857,  became  vacant  by  the  resignation 
of  the  said  church,  rectory,  and  vicarage  then  duly  made  by  him  the  said  Peter 
Charles  Marshall,  clerk,  to,  and  accepted  by,  the  aforesaid  Ijishop  as  anil  then  being 
Bishop  of  I'^xeter,  ami  ordinary  in  that  behalf,  whereby  it  then  and  there  belonged  aiit 
now  belongs  to  the  .said  Peter  Charles  Marshall,  clerk,  to  present  a  tit  pcr.son  to  tin 
said  clunch  and  rectory  and  vicarage,  so  being  vacant  as  aforesaid  :  but  the  said  Bishop 
and  John  Henry  Coats  Borwell,  clerk,  will  not  |)ermit  him  the  said  Peter  Charles 
Marshall,  clerk,  but  Luijuslly  hindci'  him :  Wherefore  he  the  .said  Peter  CJharlot 
Marshall,  clerk,  saitli  that  he  is  injuied  and  h.ith  susUiined  damage  to  the  value  of 
300UI.,  and  therefore  he  brings  his  suit,  &c. 
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Plea, — the  said  Henry  Bishop  of  Exeter  aud  John  Henry  Coats  Borwell,  clerk,  by 
Frederick  Sanders,  their  attorney,  come  and  defend  the  wrong  and  injury  when,  &c.  ; 
and  the  said  John  Henry  Coats  Borwell  says  that  he  is  parson  impersonate  of  the  said 
church  in  the  declaration  mentioned,  by  the  collation  of  the  said  bishop ;  and  the  said 
bishop  says  that  the  said  church  is  in  his  diocese,  and  that  he  hath  not  and  doth  not 
claim  to  have  anything  in  the  said  church,  except  the  admission,  institution,  and 
induction  of  parsons  to  the  said  church,  and  such  other  things  as  belong  to  the 
ordinary  of  the  place  as  ordinary  :  And  the  defendants  further  say,  that,  after  the 
said  church  became  vacant  and  void  by  the  resignation  of  the  plaintiff,  then  aud  [719] 
thence  and  still  being  a  clerk  in  Holy  Orders,  and  the  acceptance  of  such  resignation 
by  the  defendant  Henry  Bishop  of  Exeter  in  the  declaration  mentioned,  to  wit,  on  the 
16th  of  January,  1S58,  the  plaintiff,  being  so  seised  as  in  the  declaration  mentioned, 
by  writing  under  his  seal,  bearing  date,  to  wit,  the  day  and  year  last  aforesaid,  pre- 
sented to  the  said  bishop,  so  being  such  oi'dinary  as  aforesaid,  one  John  Keid  as  his 
clerk,  and  requested  the  said  bishop  to  admit,  institute,  and  induct  the  said  John  Keid 
as  his  clerk  to  the  said  church  so  vacant  and  void  as  aforesaid  :  And  the  defendants 
further  say  that  the  said  John  Keid  had  not  been  ordained  by  the  said  Bishop  of 
Exeter,  or  by  any  former  or  other  Bishop  of  the  diocese  of  Exeter,  and  that,  at  the 
time  the  said  John  Keid  was  so  as  afoi'esaid  presented  to  said  bishop,  and  of  such 
presentation  so  being  made,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  John 
Keid  was  a  clerk  in  Holy  Orders,  and  then  came  from  a  diocese  in  England  other  than 
the  diocese  of  Exeter,  to  wit,  from  the  diocese  of  Manchester,  and  not  elsewhere  or 
from  any  other  diocese,  and  in  which  diocese  he  had  then  lately  been  a  minister  of 
the  Church  of  England,  and  had  then  lately  held  a  benefice  and  cure  of  souls  ;  and  the 
said  John  Keid  was  then  wholly  unknown  to  the  said  Henry  Bishop  of  Exeter :  And 
thereupon,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  John  Keid, 
so  being  presented  upon  such  presentation  as  aforesaid,  and  so  coming  from  such  other 
diocese  as  aforesaid,  applied  to  the  said  Bishop  of  Exeter  to  admit,  institute,  and  induct 
him  the  said  John  Keid  to  the  said  church,  so  being  vacant  and  void  as  aforesaid  ;  but 
the  said  John  Keid  did  not  bring  or  produce  to  the  said  Henry  Bishop  of  Exeter,  from 
the  bishop  of  the  said  diocese  whence  he  came,  and  wherein  he  had  lately  held  such 
benefice  and  cure  of  souls  as  aforesaid,  and  been  a  minister  as  aforesaid,  [720]  to  wit, 
from  the  Bishop  of  Manchester,  any  sufficient  testimony,  according  to  the  ecclesiastical 
laws  of  England,  of  his  the  said  John  Keid's  honest  conversation,  ability,  and  con- 
formity to  the  ecclesiastical  laws  of  England,  or  any  such  testimony  as  he  the  said 
bishop  was  bound  and  ought  by  the  laws  ecclesiastical  of  England  to  i-equire  and  have 
and  receive,  froai  the  bishop  of  the  diocese  from  whence  the  said  John  Keid  had  come, 
and  in  which  he  so  had  lately  held  a  benefice  and  cure  as  aforesaid  ;  but  the  said  John 
Keid  then,  to  wit,  on  the  day  and  year  aforesaid,  when  he  so  applied  to  be  admitted, 
instituted,  and  inducted  as  aforesaid,  lirought  testimony  from  the  bishop  of  the  diocese 
aforesaid,  to  wit,  from  the  Bishop  of  Manchester,  which  he  the  said  Henry  Bishop  of 
Exeter  held  not  to  be,  and  which  was  not,  sufficient  testimony  according  to  the 
ecclesiastical  laws  of  England,  of  his  the  said  John  Keid's  honest  conversation,  ability, 
and  conformity  to  the  ecclesiastical  laws  of  England,  or  such  testimony  as  he  the  said 
Bishop  of  Exeter  was  bound  and  ought  by  the  laws  ecclesiastical  of  England  to  require 
and  have  and  receive  from  the  bishop  of  the  said  diocese  from  whence  the  said  John 
Keid  had  come,  and  in  which  he  had  so  as  aforesaid  lately  held  a  lienefice  and  cure  as 
aforesaid  ;  and  thereupon  ihen  the  said  Henry  Bishop  of  Exeter,  to  wit,  on  the  day 
and  year  last  aforesaid,  uiformed  the  said  John  Keid  that  the  testimony  so  brought 
by  him  from  the  said  Bishop  of  Manchester  was  not  testimony  which  he  the  said 
Henry  Bishop  of  Exeter  deemed  and  adjudged  to  be,  or  which  was,  sufficient 
testimony  of  his  the  said  John  Keid's  honest  conversation,  ability,  and  conformity 
to  the  ecclesiastical  laws  of  L^ngland,  or  such  testimony  as  he  the  said  Bishop  of 
Exeter  was  bound  and  ought  by  the  laws  ecclesiastical'  of  England  to  require  and 
have  and  receive  from  the  Bishop  of  the  diocese  from  whence  he  [721]  the  said 
John  Keid  had  come,  and  in  which  he  had  so  lately  held  a  benefice  and  cure  of 
souls  as  aforesaid  ;  and  the  said  Bishop  of  Exeter  required  further  and  sutticient 
testimony  from  the  said  Bishop  of  Manchester  according  to  the  ecclesiastical  laws  in 
that  behalf,  to  wit,  testimony  of  his  the  said  John  Keid's  honest  conversation,  ability, 
and  conformity  to  the  said  ecclesiastical  laws,  of  which  the  said  John  Keid  then  had 
notice,  to  wit,  from  the  said  Henry  Bishop  of  Exeter ;  and  thereupon,  to  wit,  on  the 
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day  and  year  aforesaid,  the  said  John  Keid  departed  and  went  away  from  the  said 
Bishop  of  Exeter,  and  the  said  John  Keid  never  returned  or  came  to  the  said  bishop 
again  ;  and  such  further  and  sufficient  testimony  as  aforesaid  from  the  said  Bishop  of 
Manchester  was  never  obtained  from  such  bishop,  although  a  long  space  of  time, 
sufficient  to  enable  the  said  John  Keid  to  obtain  such  testimony,  and  to  come  again  to 
the  said  Henry  Bishop  of  Exeter,  elapsed  before  such  collation  l)y  the  said  tienry 
Bishop  of  I'^xeter  as  hereinafter  mentioned  ;  and  the  said  Bishop  of  Exeter,  after  the 
said  John  Keid  so  departed  and  went  away  from  him  the  said  Bishop  as  aforesaid,  not 
only  never  had  or  obtained  or  received  from  the  said  John  Keid,  or  otherwise,  any 
sufficient  testimony  from  the  said  Bishop  of  Manchester,  or  any  other  testimony  what- 
ever, of  the  said  John  Keid's  honest  conversation,  ability,  and  conformity  to  the 
ecclesiastical  laws  of  England  ;  but,  in  fact,  he  the  said  Henry  Bishop  of  Exeter,  before 
such  collation  as  hereinafter  mentioned,  had  and  received  from  the  said  Bishop  of 
Manchester,  and  otherwise,  further  testimony,  from  which  he  the  said  Bishop  of 
Exeter  was  induced  to  believe,  and  did  believe,  and  had  good  and  sufficient  reason  for 
believing,  that  the  said  John  Keid  had,  whilst  being  a  beneficed  clergyman  and  having 
cure  of  souls  within  the  diocese  of  the  said  Bishop  of  Man[722]-chester,  been  guilty 
of  an  attempt  to  commit  the  ofl'ence  of  simony,  to  wit,  by  soliciting  a  ceitain  other 
clerk  in  Holy  Orders,  to  wit,  one  Francis  Minden  Knoliis,  to  enter  into  a  simoniacal 
contract  with  the  said  John  Keid  touching  a  certain  other  benefice  then  held  by  the 
said  John  Keid,  contrary  to  the  ecclesiastical  laws  of  England  in  that  behalf,  and  that 
he  was  not  a  person  of  honest  conversation,  or  a  person  who  conformed  to  the  ecclesi- 
astical laws  of  England,  or  a  fit  and  proper  person  to  be  admitted,  instituted,  or 
inducted  to  the  said  church, — all  which  premises  he  the  said  John  Keid  long  before 
the  collation  hereinafter  mentioned  well  knew  ;  and,  by  reason  of  the  premises,  the 
said  Bishop  of  lixeter,  as  such  ordinary'  as  aforesaid,  after  the  lapse  of  six  months 
from  the  avoidance  of  the  said  living,  and  within  six  months  from  such  lapse,  to  wit, 
on  the  1st  of  March,  1858,  the  said  church  still  being  and  remaining  vacant  and  void, 
collated  the  said  church  to  the  said  defendant  John  Henry  Coats  Borwell,  his  clerk, 
and  put  him  in  the  corporeal  possession  thereof,  as  it  was  lawful  for  the  said  bishop  as 
such  ordinary  to  do  :  And  this  the  defendants  are  ready  to  veiify  ;  wherefore  they 
pray  judgment  if  the  plaiiitift'  ought  to  have  or  maintain  his  aforesaid  action  against 
them. 

Coleridge,  in  Easter  term  last,  obtained  a  rule  calling  upon  the  defendants  to  shew 
cause  why  the  plaintiti' should  not  have  leave  to  reply  double  and  demur  to  the  above 
plea.     Besides  joining  issue,  the  plaintiff  pioposed  to  plead  as  follows  : 

"That,  at  the  time  of  the  presentment  to  the  said  bishop  of  the  said  John  Keid 
as  his  the  plaintitt''s  clerk,  and  of  the  request  of  the  sai<l  bishop  to  admit,  institute, 
and  induct  the  said  John  Keid  as  his  the  plaintill's  clerk  to  the  said  church  as  in  the 
said  plea  mentioned,  the  said  John  Keid  was,  and  [723]  theretofore  had  l)eeii,  and 
thenceforth  always  continued  to  lie,  a  ])erson  of  honest  conversation  and  sutticient 
ability,  and  one  who  conformed  to  the  ecclesiastical  laws  of  England,  and  a  fit  and 
proper  person  to  be  admitted,  instituted,  and  inducted  to  the  said  church,  and  was 
not  guilty  of  any  altemjjt  to  commit  the  ofi'ence  of  simony  as  in  the  said  plea 
mentioned  :  That  the  said  testimony  biought  by  the  said  John  Keid  from  the  .said 
Bishop  of  Manchester  to  the  said  Bishop  of  Exeter,  when  lie  the  said  John  Keid  so 
applied  to  bo  admitted,  instituted,  and  inducted,  and  which  the  .said  Henry  Bishop  of 
Exeter  held  not  to  be,  and  which  is  alleged  in  the  said  plea  not  to  have  lioen,  sufficient 
testimony,  uceording  to  the  ecclesiastical  laws  of  England,  of  his  the  said  John  Keid's 
honest  conversation,  ability,  and  conformity  to  the  ecclesiastical  laws  of  England,  or 
such  testimony  as  he  the  said  Bishop  of  I'lxeter  wa-s  bound  and  ought  by  the  laws 
ecclesiastical  of  England  to  rcc(nire  and  have  and  receive  from  the  Bishop  of  the  said 
diocese  from  which  the  said  John  Keid  li.id  come,  and  in  winch  he  had  so  as  aforesaid 
lately  held  a  benefice  and  cure  as  aforesaid,  was  and  is  in  the  words  and  figures  follow- 
ing, that  is  to  say  :  — 

"To  the  liight  Keverend  Henry  Eord  BislKi|i  of  i'lxeter, — 

"  W'l!  who.se  names  ai'c  hereunder  wiitten  testify  and  make  known  that  the  Rev. 
John  Keid,  M.  A.,  clerk,  formerly  of  St.  John's  College,  Camliridge,  and  late  of  the 
rectory  of  Claughton,  in  the  county  of  Lancaster,  presented  to  the  rectory  of  Tregony 
with  the  vicarage  of  Cuby  annexed,  in  the  county  of  Cornwall,  in  your  Lordship's 
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diocese,  hath  been  personally  known  to  us  for  the  space  of  three  years  last  past ;  that 
we  have  had  opportunities  of  observing  his  conduct;  that,  during  the  whole  of  that 
time,  we  [724]  verily  believe  that  he  lived  piously,  soberly,  and  honestly,  nor  have 
we  at  any  time  heard  anything  to  the  contrary  thereof ;  nor  hath  he  at  any  time,  as 
far  as  we  know  or  believe,  held,  written,  or  taught  anything  contrary  to  the  doctrine 
or  discipline  of  the  United  Church  of  England  and  Ireland.  And,  moreover,  we  believe 
him  in  our  consciences  to  be,  as  to  his  moral  conduct,  a  person  worthy  to  be  admitted 
to  the  said  benefice.  In  witness  whereof,  we  have  hereunto  set  our  hands  this  9th 
day  of  January,  1858. 

"  W.  B.  Grenside,  M.A.,  Vicar  of  Melling,  in  the  county  of  Lancaster. 

"  J.  M.  Wright,  Rector  of  Tatham,  in  the  county  of  Lancaster. 

"  Eichard  John  Shields,  Incumbent  of  Hornby,  in  the  county  of  Lancaster. 

"  The  subscribers  are  beneficed  in  the  diocese  of  Manchester.  Mr.  Keid  was  long 
non-resident  on  his  benefice  ;  but  I  know  no  reason  why  he  should  be  legally  hindered 
from  being  allowed  to  take  other  duty.  "J.  P.  M.^NXHESTER." 

Which  said  testimony  was  duly  signed  by  the  said  Bishop  of  Manchester  :  "  That,  from 
the  time  of  the  said  bringing  of  the  said  testimony  from  the  said  Bishop  of  Manchester, 
to  the  time  of  the  collation  by  the  said  Bishop  of  E.xeter  of  the  Rev.  John  Henry 
Coats  Borwell,  as  by  the  said  Bishop  of  Exeter  in  the  said  plea  alleged  (and  which  is 
the  same  and  only  collation  by  which  the  defendant  John  Henry  Coats  Borwell 
became,  was,  or  is  parson  impersonate  of  the  said  church  in  the  declaration  men- 
tioned, as  by  him  alleged),  the  said  Bishop  of  E.\-eter  continued  to  require  from  the 
said  John  Reid  a  further  testimony  from  the  said  Bishop  of  Manchester,  satisfactory 
to  the  said  Bishop  [725]  of  Exeter  in  those  respects  wherein  the  said  testimony  so 
brought  by  the  said  .John  Reid  from  the  said  Bishop  of  Manchester  to  the  said  Bishop 
of  Exeter  was  held  by  him  the  said  Bishop  of  Exeter  not  to  be,  and  alleged  by  him  in 
the  said  plea  not  to  have  been,  sufficient ;  and  the  said  Bishop  of  Exeter  never  gave 
notice  to  the  said  John  Reid  or  the  plaintift^  nor  ever  gave  them  or  either  of  them  to 
understand  or  be  informed  or  believe,  that  he  the  said  Bishop  of  Exeter  required  the 
said  further  testimony  to  be  procured  by  the  said  John  Reid,  or  brought  by  him  to 
the  said  Bishop  of  Exeter,  within  any  fixed  or  specified  time,  or  that  he  the  said 
Bishop  of  Exeter  would  not  receive  the  same  after  the  lapse  of  six  months  from 
the  avoidance  of  the  said  living,  or  after  any  specified  time,  nor  did  the  said  Bishop 
of  Exeter  e\er  at  any  time  or  in  any  way  notify  to  the  said  John  Reid,  or  to  the 
plaintifi',  nor  did  the  said  John  Reid  or  the  plaintitt'  ever  know,  that  the  said 
Bishop  of  Exeter  had  finally  determined  not  to  wait  any  longer  for  or  to  receive 
any  such  further  testimony  from  the  said  Bishop  of  Manchester,  or  that  the  said 
Bishop  of  Exeter  had  finally  detei-mined  to  persist  in  his  objections  to  the  said 
first  testimony  as  insufficient :  That,  from  the  time  of  the  bringing  of  the  said  first- 
mentioned  testimony  as  aforesaid,  and  thence  continually  until  and  at  the  time  of  such 
collation  as  aforesaid,  negotiations  between  the  said  Bishop  of  Exeter  and  the  said 
John  Reid  as  to  whether  the  said  bishop  would  persist  in  requiring  any  further  and 
what  testimony  to  be  procured  by  the  said  John  Reid  from  the  said  Bishop  of 
Manchester,  in  order  to  the  admission,  institution,  and  induction  of  the  said  John 
Reid  by  the  said  Bishop  of  Exeter  to  the  said  church,  were  pending,  and  neither 
the  said  John  Reid  nor  he  the  plaintifi"  ever  had  any  notice  from  the  said  Bishop 
of  Exeter,  nor  ever  in  fact  knew,  before  the  said  collation  [726]  that  he  the  said  Bishop 
of  Exeter  would  or  did  claim  to  collate  the  said  John  Henry  Coats  Borwell,  or  any 
clerk  of  him  the  said  Bishop  of  Exeter,  to  the  said  church  :  And  that,  save  and  except 
as  aforesaid,  the  said  Bishop  of  Exeter  never  at  any  time  before  the  said  collation  by 
him  of  the  said  John  Henry  Coats  Borwell,  clerk,  refused  to  admit,  institute,  and 
induct  the  said  John  Reid  as  the  phiintiti's  clerk  to  the  said  church." 

The  ground  of  the  proposed  demurrer  was, — "  that  the  facts  set  forth  in  the  plea 
do  not  shew  any  lapse  entitling  the  said  bishop  to  collate  the  said  defendant  Borwell." 

Kai-.slake  now  shewed  cause.  The  question  is,  whether  the  plaintiff  in  a  quare 
impedit  has  a  right  to  avail  himself  of  the  SOth  section  (a)  of  the  Common  Law 

(a)  Which  provides  that  "  either  party  may,  by  leave  of  the  court  or  a  judge,  plead 
and  demur  to  the  same  pleading  at  the  same  time,  upon  an  affidavit  by  such  party,  or 
his  attorney,  if  required  by  the  court  or  judge,  to  the  ettect  that  he  is  advised  and 
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Proc'cdiire  Act,  1S52  (15  &  16  Vict.  c.  76).  By  the  14th  section  of  the  2  W.  4, 
c.  .'39,  which  i.s  intituled  "An  act  for  uniformity  of  process  in  personal  actions  in 
His  Majesty's  courts  of  law  at  Westminster,"  the  judges  were  impowered  to  make 
general  rules  and  orders  for  the  effectual  execution  of  the  act:  and  by  the  1st 
section  of  the  3  &  4  W.  4,  c.  42,  the  judges  are  [727]  impowered  to  frame  rules 
for  making  alterations  in  the  mode  of  pleading.  In  Barnes  v.  Jachon,  3  Dowl. 
P.  C.  404,  it  was  held  that  the  rules  made  pursuant  to  the  former  act  only  apply 
to  actions  in  which  the  courts  who  have  made  them  have  concurrent  jurisdiction  : 
and  the  like  was  held  as  to  the  rules  of  pleading  under  the  last-mentioned  act,  in 
Miller  V.  Miller,  3  Dowl.  P.  G.  408,  1  Scott,  387.  So,  the  powers  of  amendment 
under  the  Common  Law  Procedure  Act,  1852,  have  been  held  not  to  1)C  applicable 
to  quare  impedit :  Tohon  v.  The  Bishop  of  Carlisle,  3  C.  B.  41.  The  general  scope  of 
the  Common  Law  Procedure  Act,  I  852,  applies  only  to  personal  actions.  The  title, 
it  is  true,  is  general, — "An  act  to  amend  the  process,  practice,  and  mode  of  pleading 
in  the  superior  courts  of  common  law  at  Westminster,"  &c.  The  language  of  the  1st 
section  also  is  general;  but  the  2nd  section  is  expressly  confined  to  "all  personal 
actions  brought  in  Her  Majesty's  superior  courts  of  common  law."  [Byles,  -1.  What 
is  ejectment  ?]  That  is  specially  provided  for  by  a  series  of  sections,  from  168  to  221. 
Undei'  s.  '2'2'-i,  the  judges  have  power  to  make  rules  and  frame  writs  and  proceedings : 
the  rules  and  forms  made  in  exercise  of  that  power  are  all  confined  to  personal  actions. 
The  judges  could  not  meet  generally  to  make  rules  in  quare  impedit  onl}'.  ( Willes,  J. 
The  Crown  may  bring  quare  impedit  in  any  court.]  The  last-mentioned  section 
refers  to  the  13  &  14  Vict.  c.  16,  which  clearly  does  not  apply  to  real  actions.  The 
clauses  (down  to  s.  25)  relating  to  the  service  of  process  are  applicable  exclusively  to 
peisonal  actions  ;  as  also  are  those  relating  to  appearance, — ss.  26  to  33.  [Byles,  J. 
How  did  you  ajipear  here  ?]  By  some  pi'oceeding  in  the  petty-bag  oflice.  The  preambles 
to  the  sets  of  sections  commencing  respectively  with  ss.  33  and  41,  speak  of  "joinder 
of  parties  to  actions,"  and  "  joinder  of  causes  of  action,"  [728]  without  any  restriction, 
except  that  the  latter  set  of  clauses  are  not  to  apply  to  replevin  or  ejectment.  Now, 
the  interpretation  clause,  s.  227,  provides  that  the  word  "action  "  shall  be  understood 
to  mean  any  personal  action  brought  by  writ  of  summons  in  any  of  the  superior 
courts.  The  clause  applicable  to  the  raising  of  (juestions  without  pleadings, — s.  4.', — 
clearly  does  not  embrace  real  actions.  As  to  the  pleading  rules, — in  ss.  49  to  56  the 
word  "action"  does  not  occur;  but  it  does  in  s.  57,  but  that  can  only  refer  to  personal 
actions  (»).  The  70th  section  enables  the  defendant  to  pay  money  into  court  in  all 
actions,  except  actions  for  assault  and  battery,  false  imprisonment,  libel,  slander, 
malicious  arrest,  ifec,  crim.  con.,  or  debauching  of  the  plaintiff's  daughter  or  servant. 
[Willes,  J.  That  does  not  apply  to  detinue  Money  caimot  be  paid  into  court  in 
debt  on  bond  under  the  statute  of  William  :  The  IHsho])  of  London  v.  M'Nvil,  23  Law  J., 
Exch.  1  1 1  (h).  Byles,  J.  No  doul)t  most  of  the  clauses  of  the  act  contemplate  personal 
actions,  in  the  strictest  sense  of  the  word.  But  the  language  of  the  pi-eamble  to  the 
pleading  inles  is  as  wide  as  possible, — "And,  with  respect  to  the  language  and  form 
of  pleadings  in  general,  be  it  enacted,"  itc]  The  84th  section,  which  provides  what 
pleas  may  l)c  pleaded  together  without  leave,  in  terms  applies  only  to  personal  actions. 
The  forms  of  pleading  under  s.  91,  in  like  niaruier,  are  wholly  inapplicable  to  any  hut 
personal  actions.  So,  the  piovisions  as  to  juiy  |)rocess,  s.  104,  ct  seq.,  arc  ap[)licable 
only  to  ordinary  actions.  [Byles,.!.  Including  ejectment.  Willes,  J.  The  105th 
section  provides  that  thi!  [729]  precept  issncd  by  the  judges  of  assize  to  the  sheriff 
to  .tunimon  jurors  for  the  assizes  shall  direct  that  the  jurors  shall  be  summoned  for 
the  trial  of  all  issues,  whether  civil  or  criminal,  which  may  come  on  for  trial  at  the 
assize.s."      Siqipose    this   were  made  a  special  jury   cause,  would    not  the  mode  of 

believes  that  he  has  just  grontid  to  traverse  the  several  matters  proposed  to  be  traversed 

by  him,  and  that  the  several  matters  sought  to  be  pleaded  as  aforesaid  by  way  of  con- 
fession and  avoidance  are  respectively  true  in  substance  and  in  fact,  and  that  he  is 
further  advised  and  believes  that  th(^  objections  raised  by  such  denun-rer  are  good  and 
valid  objections  in  law;  and  it  sli.ill  be  in  the  discietion  of  the  court  or  a  judge  to 
direct  which  issni;  sh;ill  be  first  ilisposed  of.'' 

(a)  Section  59  provides  that  "every  declaration  siiall  coninicucc  as  follows,  or  to  the 
like  ellect  :  "  and  then  it  gives  a  form  which  is  altogethi'r  inajiplicablc  to  real  actions. 

(//)  And  see  Enijlaml  v.  U'litnon,  9  M.  iV-  W.  333. 
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proceeding  be  regulated  by  the  108th  section?]  The  power  of  amendment  con- 
ferred by  s.  222  has  never  been  exercised  in  any  real  action,  although  the  words 
are  as  general  as  may  be.  Doubts  having  been  entertained  whether  the  52nd  section 
was  applicable  to  proceedings  in  mandamus, — see  The  Queen  v.  The  Saddlers'  Company, 
22  Law  J.,  Q.  B.  45 1 , — provision  was  made  for  that  in  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125,  ss.  68,  et  seq.  It  is  reasonable  to  expect  that  some  traces 
of  real  actions  would  have  been  found  in  the  act  if  they  had  been  intended  to  be 
included  in  it. 

Collier,  Q.  C,  and  Coleridge,  in  support  of  the  rule.  It  would  be  a  grievous  blot 
in  the  Common  Law  Procedure  Act  if  it  were  not  to  apply  to  quare  impedit.  To 
sustain  the  argument  on  the  other  side,  it  must  go  the  length  of  contending  that 
special  demurrers  in  this  form  of  action  are  not  abolished,  and  that  profert  and 
oyer  and  the  old  provisions  as  to  special  juries  are  still  applicable.  The  statute 
4  Ann.  c.  16,  s.  4,  the  words  of  which  are  not  so  large  as  those  of  the  Common  Law 
Procedure  Act,  have  been  held  to  apply  to  real  actions.  [Byles,  J.  That  statute 
uses  the  words  "defendant  or  tenant."]  The  title  of  the  act  and  the  preamble  are 
in  very  general  tei-ms  :  and  it  is  impossible  to  read  the  several  provisions  of  it  without 
seeing  that  ju.stice  cannot  be  done  to  the  intention  of  the  legislature  if  it  is  limited 
in  its  operation  to  personal  actions.  Some  of  its  provisions  apply  no  doubt  to  personal 
actions  only  :  but  to  others  no  sensible  construction  can  be  given  [730]  without  hold- 
ing them  to  embrace  real  actions  also.  The  109th  section,  for  instance,  speaks  of  any 
action  except  replevin  :  it  is  clear,  therefore,  that  the  interpretation  clause  is  to  be 
taken  with  some  qualification  ;  and  its  litei'al  construction  was  departed  fi'om  by  this 
court  in  Memter  v.  Bone,  1.3  C.  B.  16-'.  [Byles,  J.  There  the  court  construed  this 
as  a  remedial  statute.  Willes,  J.  I  am  not  at  all  sure  that  ejectment  was  not  always 
a  personal  action.]  The  3  &  4  W.  4,  c.  27,  s  36,  abolishes  all  real  and  mixed  actions, 
except  writs  of  right  of  dower,  dower  unde  nihil  habet,  quare  impedit,  or  ejectment. 
[Willes,  J.  Qu.-ire  impedit  is  properly  a  mixed  action  :  the  plaintiff  gets  the  living 
and  damages  also.]  There  can  be  no  reason  for  confining  the  operation  of  the  language 
of  the  act  in  the  way  contended  for  by  the  other  side.  [Willes,  J.  It  is  quite  clear 
that  "action"  does  not  necessarilj'  mean  an  action  commenced  by  writ  of  summons. 
It  is  very  likely  that  the  distinction  between  real  and  personal  actions  was  not 
within  the  contemplation  of  the  person  who  drew  the  bill.  But  the  only  question 
we  have  to  deal  with  is,  what  is  the  meaning  of  the  words  which  the  legislature 
have  used  !  There  is  no  one  section  throughout  the  act  which  deals  with  an  eject- 
ment, in  which  it  is  not  called  an  action.]  In  form  the  writ  of  quare  impedit  is 
a  writ  of  summons:  Fitz.  Nat.  Brev.  32  E.  ;  Bracton,  fo.  113.  The  provisions  as  to 
view  (s.  114),  the  death  of  parties  (ss.  135-140),  and  writs  of  error  (ss.  146-166), 
are  all  applicable  to  real  as  well  as  to  personal  actions.  [Willes,  J.  In  Gomm  v. 
Parrott,  3  C.  B.  (N.  S.)  47,  this  court  entertained  no  doubt  as  to  its  jurisdiction  to 
order  an  inspection  of  documents  in  a  writ  of  dower.  It  is  not  pretended  that  the 
amendment  clause  (s.  222)  does  not  apply  to  this  form  of  action.  [Byles,  J.  The 
words  of  that  section  are  certainly  most  general, — "  in  any  proceeding  in  civil  causes."] 
It  has  been  observed  that  no  forms  of  proceedings  in  real  actions  [731]  are  given  either 
in  the  act  or  by  the  rules  made  in  pursuance  of  the  act  The  same,  however,  might  be 
said  of  replevin  and  account,  which  are  clearly  within  the  statute. 

Cur.  adv  vult. 

Willes,  J.,  now  delivered  the  opinion  of  the  court : — 

This  was  a  rule  obtained  by  the  plaintift'  in  quare  impedit,  calling  upon  the  defen- 
dant to  shew  cause  why  the  plaintift'  should  not  l)e  at  liberty  to  reply  to  several 
matters  and  demur. 

The  question  is  whether  the  80th  and  81st  sections  of  the  Common  Law  Procedure 
Act,  1 852,  apply  to  pleadings  in  quare  impedit.  It  was  argued  before  my  Brother 
Byles  and  myself  last  term  :  and  we  took  time  to  consider. 

On  the  part  of  the  defendant,  upon  the  argument,  it  was  pointed  out  that  the  act 
of  parliament,  as  to  the  greater  part,  if  not  all,  of  its  provisions,  is  expressly  confined 
in  its  operation  to  actions  over  which  the  courts  have  a  common  jurisdiction  ;  that, 
by  the  interpretation  clause,  the  word  "action"  is  to  be  understood  to  mean  "any 
personal  action  bi-ought  by  writ  of  summons  in  any  of  the  courts  : "  that  the  word 
"action  "  in  s.  81,  so  interpreted,  would  not  include  quare  impedit ;  and  that  previous 
statutes  for  the  amendment  of  the  proceedings  of  the  common  law  courts  (2  W.  4, 
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c.  39,  and  .')  &  i  W.  4,  c.  42),  and  the  rules  founded  upon  them,  did  not  apply  to  real 
actions  :   Barnes  v.  Jackson,  3  Dovvl.  P.  G.  404. 

On  the  other  side,  it  was  argued  that  the  words  used  are  general,  and  therefore, 
according  to  the  ordinary  rules  of  construction,  are  to  be  generall}'  applied,  there  being 
no  absurdity,  and  nothing  repugnant  to  any  other  part  of  the  statute,  in  so  doing; 
that,  with  respect  to  the  argument  founded  upon  the  general  scope  of  the  act,  it  proves 
too  much,  because  the  provisions  as  to  juries  at  least  are  applicable  to  all  actions, 
whether  [732]  real  or  personal ;  and  that  the  interpretation  clause  is  inapplicable  to 
restrain  the  language  in  question,  because  it  could  only  do  so  by  restraining  the  applic- 
tion  of  the  vvoitI  "  action  "  to  actions  bi'ought  by  "  writ  of  summons,"  which  would 
exclude  replevin,  and  that  would  be  inconsistent  with  the  e.vpress  mention  of  pleadings 
in  replevin  in  the  S6th  section;  and  so,  that  there  is  "something  in  the  subject  or 
context  repugnant  to  such  limited  construction." 

With  respect  to  decisions  upon  previous  statutes  and  rules,  they  were  distinguished, 
by  reason  of  the  different  object  in  view  and  language  employed.  To  this  may  be 
added,  that  the  enactments  in  question  are  in  pari  materia  with,  and  are  introduced 
by  way  of  extension  of  the  provisions  of  Lord  Somers's  Act  (4  Ann.  c.  16,  s.  4),  which 
applies  to  all  actions  :  see  the  ai-gument  in  Davie.%  Dcm.,  Lmtmdea,  Ten.,  7  M.  &  G.  762, 

7  Scott,  N.  R.  .539,  and  the  pleas  in  the  case  now  under  discussion. 

Upon  full  consideration  of  the  statute  and  the  arguments,  we  have  come  to  the 
conclusion  that  the  sections  in  question  do  apply.  No  sufficient  reason  has,  in  our 
opinion,  been  shewn  for  refu.sing  to  give  the  words  in  question  their  ordinary  meaning 
and  construction.  It  may,  indeed,  be  conjectured  that  this  question  did  not  suggest 
itself  to  the  minds  of  the  fr'amers  of  the  act,  and  even  that  the}'  had  no  formed  inten- 
tion of  dealing  with  actions  other  than  peisonal :  but  the  words  which  thcj'  have 
used  are  capable  of,  and,  not  Ijeing  restrained  l)y  the  context,  ought  to  receive,  the 
wider  application. 

The  rule  must  therefore  be  absolute :  but,  as  the  form  of  the  proposed  pleadings 
was  not  discussed  before  us,  we  are  not  to  be  understood  as  expressing  any  opinion 
upon  their  propriety. 

Kulc  absolute  (a). 

[733]    ToMLiNE  AND  Anotuer  V.  Cadman.     June  16th,  1859. 

A  protecting  order  under  the  211th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  12  (fc  13  Vict.  c.  106,  is  not  \'oid  for  want  of  notice  to  each  creditor. — Neither 
is  it  any  objection  to  its  validity,  in  a  proceeding  in  this  court,  that  it  professes  to 
give  protection  until  a  certain  day  and  until  further  order. 

A  writ  of  summons  issued  at  the  suit  of  the  plaintifls  against  the  defendant  on 
the  16th  of  .June,  18.58,  indorsed  for  331.  2.'^.  .'id.  This  writ  was  served  on  the  18th  of 
June.  On  the  24th,  the  defendant  presented  his  petition  to  the  court  of  Bankruptcy 
under  the  arrangement  clauses  of  the  Bankiupt  Law  Consolidation  Aet,  12  ct  13  Vict, 
c.  106,  and  a  protection  granted  both  as  to  the  person  and  property  of  the  defendant, 
"until  the  22nd  of  July  or  until  further  order."  On  the  2.5th,  an  appearance  was 
entered  in  the  action.  On  the  28th,  a  declaration  was  delivered.  On  the  4th  of 
July  the  plaintifls  received  notice  of  the  tiling  of  the  petition.  On  the  8th,  the 
defenil.uit  pleaded  inuiquam  iiidebitjitus.  The  trial  took  place  on  the  22nd  of  -Itilv, 
when  a  xeidirt  was  given  for  the  i>l.iintiffs,  with  immediate  execution.  On  the  same 
day,  the  defendant's  ]iro]Ki.sal  was  accepted  b\'  the  ])roper  jiroportion  of  his  ei'cditors, 
and  his  protection  reiuiwed  "until  the  9th  of  August  and  initil  further  order  ; "  and 
on  the  24th  notice  of  the  renewal  of  the  ])rotection  was  given  to  one  of  tli(^  plaintiffs. 
On  the  27th  judgment  was  signed  in  the  action,  and  the  costs  taxed.  On  the  14th 
of  August  the  ])laintiirs  issued  a  fi.  fa.,  under  which  the  slu^rill's  officer  entoied  on 
the  16th.  He  was  informeil  of  the  ])rotcction  ;  but  the  officer,  being  indemnilied 
by  the  plaintiffs,  sold  the  goods  seize(i  to  them  for  the  sum  neees.sary  to  cover  the 
amount  of  the  execution  and  the  costs.  Shortly  afterwards,  the  sheriff's  officer 
having  advertized  the  goods  for  public  sale,  the  defendant,  supposing  that  to  bo  a 
proceeding  under  the  execution,  tendered  a  sum  of  money,  and  afterwards  brought 

(a)  See  the  case  on  dcniurrei-  reported  jiost,  vol.  vii. 
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an  action  against  the  sheriff  to  [734]  recover  it  back.  In  that  action  he  was  non- 
suited,— his  proper  remedy  being  (the  sherifl'  having  only  obeyed  the  writ)  by  applica- 
tion calling  on  the  sheriff  to  refund  the  money. 

An  application  was  aftei'waixls  made  to  Urowder,  J.,  at  Chambers ;  but  that 
learned  judge  referred  the  parties  to  the  court. 

Manisty,  Q.  C,  accoi'dingly  moved  for  a  rule  calling  upon  the  sheriff  (of  Lancashire) 
or  the  plaintiffs  to  shew  cause  why  the  proceeds  of  the  goods  seized  under  the  ti.  fa. 
should  not  be  paid  over  to  the  defendant.  The  application  was  founded  upon  the 
211th  section  of  the  12  &  13  Vict.  c.  106,  which  enacts  "that  any  such  trader  unable 
to  meet  his  engagements  with  his  creditors,  and  desirous  of  laying  the  state  of  his 
affairs  befoie  them,  under  the  superintendence  and  control  of  the  court  of  bankruptcy, 
and  of  submitting  himself  to  the  jurisdiction  of  the  court  in  manner  thereinafter 
mentioned,  may  present  a  petition  to  the  court,  setting  forth  the  true  cause  of  such 
inability,  and  praying  that  his  person  and  property  may  be  protected  from  all  process 
initil  further  order;  and  the  court,  on  such  petition,  shall  have  power  to  grant  such 
protection,  and  may  renew  the  same  from  time  to  time  as  it  shall  think  tit,  and,  if 
the  petitioner  be  in  prison  or  in  custody  for  debt,  may, — except  in  the  cases  next 
thereinafter  mentioned, — order  his  immediate  release,  either  alisolutely  or  on  condi- 
tion, and  may  take  bail  for  his  attendance  at  the  several  sittings  of  the  court  therein- 
after mentioned  :  Provided  always  that  the  court  shall  not  order  such  I'elease  where 
it  shall  appear  by  any  judgment,  order,  commitment,  or  sentence  under  which  such 
petitioner  is  in  prison  or  in  custody,  or  by  the  record  or  entry  of  any  such  judgment, 
order,  commitment,  or  sentence,  and  the  plead-[735]-ings  or  proceedings  previously 
thereto,  that  he  is  in  prison  or  in  custody  for  any  debt  contracted  by  fraud  or  breach 
of  trust,  or  by  reason  of  any  prosecution  against  him  whereby  he  had  been  convicted 
of  any  offence,  or  for  any  debt  contracted  by  reason  of  anv  judgment  in  any  proceed- 
ing for  breach  of  the  revenue  laws,  or  in  any  action  for  lireach  of  promise  of  marriage, 
seduction,  criminal  conversation,  libel,  slander,  assault,  batteiy,  malicious  arrest, 
malicious  trespass,  maliciously  suing  out  a  fiat  in  bankruptcy,  or  maliciously  filing  or 
prosecuting  a  petition  for  adjudication  of  bankruptcy :  Provided  also,  that  such 
release  shall  in  no  wise  affect  any  rights  of  the  creditor  at  whose  suit  such  petitioner 
may  be  in  prison  or  in  custody  against  such  petitioner,  except  the  right  of  detaining 
him  in  prison  or  in  custody,  whilst  protected  from  imprisonment  by  order  of  the 
court. " 

Welsby  and  M'Intyre(a)  shewed  cause  in  the  first  instance.  The  first  answer 
to  this  application  is,  that  it  is  made  too  late.  The  fi.  fa.  issued  on  the  14th  of 
August,  1S58,  and  was  executed  on  the  16th  :  and  the  defendant  obtained  his 
certificate  under  the  221st  section.  No  application  was  made  to  the  court  or  a  judge; 
but  the  defendant  erroneously  brought  an  action  against  the  sheriff  (see  the  case 
Bideal  V.  Fort,  11 -Exch.  tS49),  and  now,  when  the  plaintiffs'  position  is  materially 
altered,  and  they  are  precluded  from  obtaining  a  dividend  from  the  estate,  he  makes 
this  application  to  the  equitable  jurisdiction  of  the  court. 

The  next  objection  is,  that  the  protecting  order  of  the  22nd  of  July  was  bad  for 
want  of  due  notice  to  the  creditors.  Here,  the  notice  was  served  upon  one  only  of 
the  two  plaintifl's,  which  is  clearly  insufficient :  [736]  The  Queen  v.  Uwdon,  Dearsley, 
C.  C.  586.  [Willes,  J.  That  was  inter  apices.  The  com-t  were  not  unanimous.  You 
have  first  to  establish  that  there  must  be  notice.  The  statute  requires  notice  to  be 
given  :  but  the  operation  of  the  order  of  protection  is  not  made  conditional  on  the 
giving  of  the  notice.]  In  Levy  v.  Horne,  5  Exch.  257,  it  was  expressly  held  that  the 
certificate  given  to  a  petitioning  trader  under  the  216th  section  only  protects  him 
from  arrest  at  the  suit  of  persons  being  creditors  at  the  date  of  the  petition,  and  who 
have  received  the  notices  required  by  the  act.  [Byles,  J.  We  are  not  now  on  the 
efi'ect  of  the  certificate,  but  of  the  protecting  order.  The  215th  section  requires 
notice  of  sittings  to  be  personally  served  on  every  creditor  who  was  not  present  at 
a  former  sitting :  but  there  is  no  such  provision  as  to  the  protecting  order.  Cock- 
l)urn,  C.  J.  It  may  be  that  the  court  of  Bankruptcy  will  I'escind  its  order,  if  it 
appear  that  notice  has  not  been  given.]  It  is  a  benefit  given  to  the  party,  condi- 
tional on  his  complying  with  certain  provisions.     [Byles,  J.     Do  you  say  that  the 

(a)  As  to  the  right  of  a  second  counsel  to  be  heard  on  shewing  cause  in  the  first 
instance, — Qusre  { 
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miscarriage  of  a  notice  to  one  of  a  thousand  creditors  nullifies  all  that  is  done  at  the 
meeting  ?]  As  to  the  creditor  who  has  not  received  notice.  [Byles,  J.  This  is  only 
an  interim  order.  Levy  v.  Home  was  the  ease  of  a  final  certificate.  Cockburn  C.  J. 
Upon  what  provisions  of  the  statute  do  j'ou  found  your  distinction  as  to  the  inetticacy 
of  the  protecting  oider  quoad  the  creditor  who  has  not  been  served?]  The  211th. 
The  protecting  order  is  in  general  terms.  [Williams,  J.  The  notice  is  made  a  condi- 
tion precedent  to  the  validity  of  the  certificate  under  s.  216,  but  not  of  the  protecting 
order.] 

The  protecting  order  of  the  22nd  of  July  is  bad  upon  the  face  of  it.  It  professes 
to  give  the  trader  protection  till  the  19th  of  August  and  till  further  order.  The 
proper  form  of  order  is,  "  from  the  date  hereof  until  the  [737]  day  of 

next,  or  until  further  order;"  see  Arch.  B.  L.  book  ii.,  p.  163  (1 1th  edit).  [Byles,  J. 
"And"  and  "or"  are  precisely  synonymous  there.]  The  validity  of  an  order  for 
protection  not  expressly  in  accordance  with  the  prescribed  form,  was  discussed  in 
Ex  parte  Boicers,  1  De  Gex,  M'N.,  &  Ct.  460,  and  in  Belllwuse  v.  Mellor,  4  Hurlst.  &  N. 
116.  There,  the  order  was  for  protection  until  a  certain  time.  There,  it  is  indefinite. 
[Cockburn,  0.  J.  It  seems  to  be  surplusage  to  say  that  the  party  shall  have  protec- 
tion until  a  cert-ain  day  and  until  further  order.]  'I'he  form  is  part  of  the  code. 
[Cockburn,  C.  J.  It  is  not  to  bind  parties  to  a  slavish  adherence  to  the  words. 
Byles,  J.     Or  to  contr.adict  the  express  terms  of  the  act.] 

Then,  the  order  is  not  operative  as  to  the  costs,  which  do  not  constitute  a  debt 
until  judgment  signed,  and  consequently  the  sheriH'  was  justified  in  levying  them, 
no  judgment  having  been  signed  until  after  the  date  of  the  protecting  order. 
[Williams,  J.  The  costs  are  merely  accessory.  The  certificate  in  bankruptcy  and 
the  final  order  in  insolvency  bar  actions  that  are  pending.  In  Soitthfjate  v.  Saunders, 
5  Exeh.  565,  it  was  held  that  the  costs  are  accessory  to  the  principal  debt,  and  the 
claim  for  costs  would  be  barred  by  a  certificate  under  s.  221,  as  it  would  by  a  certifi- 
cate in  bankruptcy,  although  it  could  not  be  proved  under  the  fiat.]  Reliance  is 
mainly  placed  upon  the  lapse  of  time.  [Cockburn,  C.  .1.  It  may  under  the  circum- 
stances be  reasonable  that  the  creditoi's  should  retain  so  much  as  the  amount  of  the 
dividend  which  they  might  have  received.  Manisty.  That  would  be  oftering  a 
premium  to  a  creditor  holding  out.  Williams,  ,1.  If  the  defendant  had  taken  the 
right  course,  ;wid  gone  before  a  judge  at  Chambers,  instead  of  bringing  an  action 
against  the  sheritt',  the  jilaintitrs  would  have  been  in  time  to  prove.  Their  position 
was  prejudiced  by  the  defendant's  [738]  crroTieous  proceeding.  It  would  be  better 
for  the  plaintifl's  to  adopt  the  suggestion  of  the  court.  M'Intyre  submitted  that  the 
plaintiti's  shoulil  have  half  their  costs  also.  Willes,  .1.  They  are  not  entitled  to 
costs.  The  judgment  was  not  obtained  until  after  the  making  of  the  order.  The 
petition  is  the  dividing  line.     You  could  not  have  proved  for  the  costs.] 

Manisty,  in  support  of  his  rule,  was  stopped  by  the  court. 

CoCKiiiRN,  C.  .1.  BeUhouxe  v.  Mellm;  4  Hurlst.  &  N.  IIG,  is  expressly  in  point 
to  shew  that  this  oider  is  not  void  for  defect  of  form  :  and  all  that  the  Lords  .Justices 
say  in  AV  jiarte  liowera,  1  l)e  (iex,  M'N.,  it  (t.  460,  is  that  such  an  ordei-  as  that  was 
may  be  irregular,  and  may  be  rescinded  l)y  the  court  of  Bankruptcy.  This  order  does 
not  seem  to  me  to  be  open  even  to  the  complaint  of  irregularity.  The  only  ground 
not  disposed  of  on  the  ai-gument  is,  the  delay.  1  think  there  was  good  ground  to 
apply  to  the  court,  but  not  to  the  full  extent.  The  course  pursued  by  the  defendant 
in  the  first  instance  was  an  eiToneous  one,  and  opeiatcd  to  the  prejudice  of  the 
plaintiffs,  hy  diverting  them  from  the  course  they  might  otherwise  have  t^iken,  viz. 
by  proving  for  their  debt.  Therefore,  if  Mr.  M'Intyre  would  have  acceded  to  the 
suggestion  thi'own  out  we  should  have  been  glad  to  bo  relieved  from  pronouncing 
a  deci.sion.  lie  has,  however,  ckn^ttid  to  stand  upon  his  strict  rights.  1  see  no  reason 
why  the  rule  should  not  be  made  absolute  ;  but  I  think  it  should  l)e  without  costs. 

WlI,l,l.\iMs,  .1.  1  am  of  the  same  o|)inion.  1  must  confess  1  have  felt  somewhat 
embarra.s.seil  by  the  ease  of  AV  iiarle  Howern.  But  the  court  of  Kx('hequer  in  [739] 
Belllumxr.  V.  Mclli,r  dealt  with  it  in  a  way  t<>  bring  it  to  the  very  words  nf  this  oidcr. 
I  do  not  think  we  can  do  better  than  follow  the  court  of  I'lxchequer. 

WiLl.KS,  .1.     The  objection  in  J'Jr  parle  liower.t  was  one  of  mere  irri^gnlai'itv.      1  do 
not  see  how  it  can  lie  necessaiy  to  renew  an  order  made  for  protoction  until  further 
order.     I  should  have  thought  that  the  order  in  Ex  parte  Hoivr.i  (tould  only  be  ques- 
tioned in  the  court  out  of  which  the  process  issued.     At  all  events,  the  case  of  BeUlwum 
G.  r.  XIX.— 21 
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V.  Mellor  is  ;in  authority  that  this  is  a  valid  ordei'.  With  regard  to  the  costs,  they 
are  merely  accessory.     The  rule  will  be  absolute  as  against  the  plaintiffs. 

Byles,  J.  I  am  of  the  same  opinion.  As  to  the  lapse  of  time, — it  is  to  be 
observed  that  the  sheriff"  has  been  guilty  of  a  continuing  breach  of  duty  from  the 
seizure  to  the  present  time. 

Rule  absolute,  without  costs. 


[740]    Butler  v.  Ablewhite.     .June  14th,  1859. 

[S.  C.  28  L.  J.  C.  P.  292  ;  5  Jur.  N.  S.  1268 ;  7  W.  R.  583.] 

The  plaintirt'  bad  two  permanent  places  of  residence, — one,  in  London,  where  the 
defendant  dwelt,  and  where  the  cause  of  action  accrued, — the  other  more  than 
twenty  miles  from  London.  At  the  time  of  bringing  the  action,  the  plaintiff  was 
living  with  his  family  at  his  country  residence  : — Held,  a  case  of  concurrent  jurisdic- 
tion, and  that  the  plaintiff  was  entitled  to  costs  under  the  15  &  16  Vict.  c.  54,  s.  4. 

This  was  an  action  brought  to  reco\er  a  debt  of  1 71.  1  Os.  for  rent.  After  declara- 
tion, and  before  plea  pleaded,  an  application  was  made  to  Bvles,  J.,  at  Chambers,  to 
stay  the  proceedings  upon  payment  of  the  debt  without  costs,  on  the  ground  that  this 
was  not  a  case  in  which  the  supeiior  courts  had  a  concurrent  jurisdiction;  under  the 
128th  section  of  the  County  Court  Act,  9  &  10  Vict.  c.  95.  The  learned  judge 
referred  the  matter  to  the  court. 

H.  James  now  moved  for  a  rule  to  the  same  effect.  The  agreed  facts  were  as 
follows  : — The  plaintiff  had  two  residences, — one,  in  Warwickshire,  which  was  more 
than  twenty  miles  from  the  residence  of  the  defendant, — the  other,  in  Grosvenor 
Place,  London,  which  was  less  than  twenty  miles  from  the  defendant's  residence  ;  each 
of  these  residences  being  occupied  by  the  plaintiff"  and  his  family  during  certain 
portions  of  the  year.  The  defendant  permanently  resided  and  carried  on  business  in 
London.  The  cause  of  action  arose  in  Loudon :  and  the  action  was  commenced  in 
this  court  at  a  time  when  the  plaintiff  and  his  family  were  residing  at  his  country 
seat  in  Warwickshire. 

The  128th  section  of  the  9  &  10  Vict.  c.  95  enacts  that  "all  actions  and  proceed- 
ings which  before  the  passing  of  this  act  might  have  beeu  brought  in  any  of  Her 
Majesty's  superior  courts  of  record,  where  the  plaintiff' dwells  more  than  twenty  miles 
from  the  defendant,  or  where  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  court  within  which  the  defendant  dwells 
or  carries  on  his  business  at  the  time  of  the  action  brought,  &c.,  may  be  brought  and 
determined  in  any  such  supe-[741]-rior  court,  at  the  election  of  the  party  suing  or 
proceeding,  as  if  this  act  had  not  been  passed.''  The  question  is  whether  the  plaintiff, 
at  the  time  of  action  brought,  dwelt  more  than  t\venty  miles  from  the  defendant. 
The  case  of  Baihy  v.  Bryant,  28  Law  J.,  Q.  B.  86,  is  precisely  in  point.  There,  the 
plaintiff",  a  member  of  parliament,  had  a  house  in  London  (within  twenty  miles  of 
the  defendant),  in  which  he  resided  only  for  about  three  mouths  in  the  year,  in  order 
to  attend  in  parliament,  and  he  resided  chiefly  the  rest  of  the  year  at  his  iron-works 
in  the  country  (more  than  twenty  miles  from  the  defendant),  and  he  was  residing 
there  at  the  time  when  he  brought  an  action  in  the  court  of  Queen's  Bench  for  a  cause 
within  the  jurisdiction  of  the  City  Small  Debts  Act,  15  &  16  Vict.  c.  Ixxvii.,  in  which 
he  recovered  311.  10s.  It  was  held  that  the  plaintiff'  dwelt  in  London,  and  therefore 
did  not  dwell  more  than  twenty  miles  from  the  defendant,  and  that  the  defendant  was 
entitled  to  enter  a  suggestion  under  s.  119,  to  deprive  the  plaintiff' of  costs  Lord 
Campbell,  in  giving  judgment,  said:  "Is  the  residence  of  the  plaintiff"  Bailey  in 
London  for  three  months  in  the  year,  under  the  circumstances,  a  sufficiently  permanent 
residence  to  be  a  '  dwelling '  within  the  terms  of  the  City  iSmall  Debts  Act  ]  I  think 
that  it  is :  and  the  action  ought  to  have  been  brought  in  the  inferior  court." 
[Cockburn,  C.  J.  The  question  was  discussed  in  this  court  in  a  case  of  Mdcdoui/all  v. 
Paterson,  1 1  C.  B.  755.  It  became  unnecessary  to  decide  it,  because  it  appeared  that 
the  plaintiff  had  only  a  temporary  place  of  abode  within  twenty  miles  ;  his  only 
permanent  residence  being  beyond  that  distance  :  but,  in  the  course  of  the  argument, 
Maule,  J.,  .sa3's, — "A  man  may  have  a  house  in  London,  and  a  house  at  Richmond, 
and  each  may  properly  be  called  his  '  dwelling,'  but  I  doubt  \vhe-[742]-ther  a  man 
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who  takes  lotlgiiigs  at  a  waleriiig-plaL'e  foi'  two  or  three  months  can  be  said  to  have  a 
residence  or  to  dwell  there."  "Assuming  that  a  man  may  have  a  dwelling-house  in 
two  places  at  the  same  time,  he  may,  as  1  read  the  act,  have  the  rights  which  belong 
to  a  man  who  dwells  more  than  twenty  miles  oil,  and  also  those  which  belong  to  a 
man  who  dwells  less  than  twenty  miles  oH'.  i'here  arc  no  negative  words  in  the  act."] 
The  point  was  not  decided  there.  If  a  man  may  avail  himself  of  the  concurrent 
jurisdiction  clause  by  having  a  second  place  of  abode  more  than  twenty  miles  from 
London,  the  provisions  of  the  act  may  be  easily  evaded.  [Crowder,  J.  It  is  for  you 
to  make  out,  that,  at  tiie  time  of  the  commencement  of  this  action,  the  plaintitl'did 
not  dwell  more  than  twenty  miles  from  London.  Gockbuni,  G.  J.  It  is  a  question 
that  is  deserving  of  serious  consideration.  A  man  may  no  doubt  have  several 
dwelling-places.  But  the  ipiestion  is,  where  did  he  dwell  at  a  given  time?]  It  is  a 
fallacy  to  say  that  a  man  cannot  dwell  at  two  places  at  the  same  time.  In  Vaiix  v. 
Brooke,  4  Co.  Kcp.  3y  b.,  Wray,  G.  J.,  said,  that,  "if  a  man  has  a  mansion-house,  and 
he  and  his  whole  family  upon  some  accident  are  part  of  the  night  out  of  the  house, 
and  in  the  meantime  one  comes  and  breaks  the  house  to  commit  felony,  that  is 
burghiry  ;  for,  though  neither  the  owner  nor  any  of  his  family  be  in  the  house,  yet  it 
is  domus  mansionalis."  And  accordingly  it  was  resolved  by  Popham,  G.  J.,  and  all 
the  justices,  "  that,  where  a  man  has  two  houses,  and  dwells  sometimes  in  one  and 
sometimes  in  the  other,  and  has  a  family  and  servants  in  both,  and  in  the  night,  when 
his  servants  are  out  of  the  house,  the  house  is  broken  by  thieves,  this  is  burglary  for 
the  said  reason  which  Wiay,  G.  J.,  gave.''  [Gockburn,  O.  J.  All  the  authorities  as 
to  domicil  arc  collected  in  Story's  Conflict  of  Laws,  §!^  .'59-49.] 

[743]  Watkin  Williams  shewed  cause  in  the  first  instance.  The  language  of  the 
act  was  not  sutliciently  adverted  to  in  BaiU'ij  v.  ilryaut.  Ihe  judgment  is  very  short 
and  unsatisfactory.  [W'illes,  J.  It  was  decided  on  the  last  day  of  term  ;  and  the 
court  overruled  the  opinions  of  Jervis,  G.  J.,  and  Maule,  J.,  without  hearing  counsel.] 
The  word  "dwell "  properly  means  "abide,"  or  "stay  at."  [byles,  J.  If  per.sonal 
residence  is  necessary  to  satisfy  the  word  u.sed  in  the  128th  section,  the  plaintili' did 
dwell  moic  than  twenty  miles  from  the  defendant;  and,  if  personal  residence  is  not 
necessary,  he  still  did  dwell  more  than  twenty  miles  ;  either  way,  therefore,  ho  was 
entitled  to  sue  in  the  .sujjcrioi-  court,  and  entitled  to  costs  under  the  IJ")  &  IG  Vict. 
c.  54-,  s.  4.]  J'^xactly  so.  [Jndei-  the  9  Si  10  Vict.  c.  95,  in  order  to  enable  the  defen- 
dant to  enter  a  suggestion  to  deprive  the  plaintili'  of  costs,  he  was  bound  to  shew  that 
the  plaintili'  did  not  reside  more  than  twenty  miles  from  his  residence  or  place  of 
business.     How  could  such  an  aliidavit  have  been  made  in  this  case  ' 

H.  James,  in  siippoit  of  his  rule.  The  court  will  have  regard  to  the  policy  of  the 
statute,  which  was  to  prevent  vexatious  and  expensive  proceedings  in  the  superior 
courts  for  a  cause  of  action  which  might  be  sued  for  in  the  county-court.  The  personal 
residence  of  a  plaintitt'  is  the  place  where  he  usually  abides  :  Jhtnston  v.  l'ali:r»on,  ante, 
vol.  v.,  p.  2G7.  [Crowder,  J.  All  we  decided  in  that  ease  was,  that  a  temporary  or 
conii)ul.sory  residence  at  the  time  of  the  commencement  of  an  action,  in  a  gaol,  does 
not  constitute  the  place  of  detention  the  "dwelling''  of  the  party,  within  the  lli.^^th 
section.]  ^\'hcrc  one  of  the  two  plaintill's  dwells  witliiii  twenty  miles,  they  are  not 
entitled  to  costs  if  they  sue  in  the  superior  court  for  a  tiebt  which  might  have  been 
sued  for  in  the  county-court  :  Ilirkh  [744]  v,  Saluiiio,  8  Kxch.  ■'>9.  [Gockburn,  G.  .). 
If  the  law  denies  the  right  of  suing  in  the  supei'ior  court  to  one,  ti;e  action  being  joint, 
the  right  is  negatived  as  to  Iwth.J 

Cur.  adv.  vult. 

GouKiiiiKN,  G.  .1.  This  rule  was  argued  before  my  Brothers  Crowder,  Willes,  anil 
Byles,  and  myself,  u[)on  a  motion  to  stay  jiroceedings,  upon  payment  of  the  debt, 
without  costs.  The  (juestion  had  l)een  brought  before  my  Hiother  Byles  at  Chambers, 
and  was  referred  by  him  to  the  full  court. 

The  facts,  as  agreed  on  both  sides,  were  these: — The  plaintili'  had  two  residences, 
— one  at  his  country-scat  in  Warwickshire,  tiie  other  at  his  town-house  in  (irosvenor 
I'laec  ;  each  residence  being  occupied  by  the  plaintili' an<l  his  f.iniily  dui'ing  certain 
portions  of  the  year.  The  defendant  lesichid  and  cai-ried  on  business,  permanently,  in 
London.  The  cause  of  action, — which  was  for  less  than  L'Ol. — arose,  and  the  action 
was  brought  in  this  court,  at  a  time  when  the  [ilaintill'  and  his  famil}'  were  residing 
at  his  country-seat  in  Warwickshire.  It  was  undisputed,  therefore,  that  the  plaintili" 
had  two  perMianerit  dwelling-places  (as  contradistinguished  from  lodgings  or  leiuporury 
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dwelling-places),  one  more  than  twenty  miles,  the  other  less  than  twenty  miles  from 
the  defendant's  residence  :  and  the  ([uestion  raised  for  our  decision  is,  whether  the 
superior  courts  at  Westminster  had  concurrent  jurisdiction  with  the  county-court  to 
entertain  the  plaintiff's  claim,  within  the  meaning  of  the  12Sth  section  of  the  9  &  10 
Vict.  c.  95  ;  for,  if  they  had,  the  plaintiff  will  he  entitled  to  his  costs  under  the  4th 
section  of  the  15  &  Iti  Vict.  c.  54. 

For  the  plaintiff,  it  was  contended  that  he  "  dwelt,"  at  the  time  of  action  brought, 
more  than  twenty  miles  [745j  from  the  defendant,  and  so  might  sue  in  the  superior 
court.  For  the  defendant,  it  was  contended  that  the  plaiutift"  "  dwelt "  within  twenty 
miles  of  him,  and  so  was  bound  to  sue  in  the  county-court.  And,  in  some  sense,  the 
admitted  facts  warrant  each  assertion.  But  the  argument  of  the  defendant  was  much 
strengthened  by  the  authority  of  the  court  of  Queen's  Bench,  in  the  case  of  tiailcij  v. 
Brijant,  28  Law  J.,  Q.  B.  86.  That  case  would  seem  undistinguishable  from  the  present, 
although  it  arose  upon  a  different  statute,  viz.  the  London  Small  Debts  Act,  15  &  16 
Vict.  c.  l.xxvii.  There,  the  court  of  Queen's  Bench  held  that  there  was  no  concurrent 
jurisdiction,  as  the  plaintiff  had  one  residence  of  a  permanent  character  within  twenty 
miles  from  the  defendant,  although  he  had  two  other  residences  of  an  equally 
permanent  character  more  than  twenty  miles  from  the  defendant,  at  one  of  which  he 
was  actually  residing  with  his  family  at  the  time  of  the  commencement  of  the  action. 
In  the  report  of  this  case,  however,  the  judgment  is  very  short,  and  no  detailed 
I'easons  are  given  by  the  court  for  their  decision. 

We  regret  to  say,  that,  after  the  fullest  consideration,  and  with  the  greatest 
deference  and  respect  for  the  opinion  of  the  court  of  Queen's  Bench,  we  find  ourselves 
compelled  to  airive  at  a  ditt'erent  conclusion.  Li  the  case  of  Maahmgall  v.  Palerson, 
11  G.  B.  7.t5,  the  question  was  brought  under  the  considei-atioii  of  this  court.  It 
became,  indeed,  unnecessary  to  decide  it ;  but  the  inclination  of  the  opinion  of  the 
court  would  appear  to  have  been  in  favor  of  the  concurrent  jurisdiction.  Jervis,  G.  J., 
in  deliveiing  the  judgment  of  the  court,  says:  "The  defendant  contended,  that,  at 
the  time  of  the  action  brought,  the  phiintiff  dwelt  in  two  place.s, — in  Scotland,  and  in 
Golden  Square  ;  and,  perhaps,  e\en  if  this  had  been  the  case,  this  court  would  [746] 
have  had  concurrent  jurisdiction,  because  it  could  not  in  that  case  have  been  suggested 
on  the  roll  that  the  plaintiit  did  not  dwell  more  than  twenty  miles  from  the  defen- 
dant." And,  in  the  course  of  the  argument,  Mr.  Justice  Maule  made  this  observation, 
— "  Assuming  that  a  man  may  have  a  dwelling-house  in  two  places  at  the  same  time, 
he  may,  as  I  read  the  act,  have  the  rights  which  ijelong  to  a  man  who  dwells  more 
than  tvi-enty  miles  off',  and  also  those  which  belong  to  a  man  who  dwells  less  than 
twenty  miles  off'.  There  are  no  negative  words  in  the  act."  The  impression  of  that 
learned  judge,  therefore,  seems  to  have  been,  that,  if  the  plaintilf  has  two  permanent 
residences,  one  more  and  one  less  than  twenty  miles  off,  whether  he  be  actually 
occupying  the  one  or  the  other  at  the  time  of  action  brought,  there  is  concurrent 
jurisdiction  {a). 

That  point  it  is  unnecessary  for  us  to  decide ;  for,  in  the  present  case,  the  plaintiff 
actually  resided  with  his  family,  at  the  time  of  the  commencement  of  the  action,  in 
the  dwelling-house  situate  more  than  twenty  miles  from  the  defendant. 

Before  the  passing  of  the  9  &  10  Vict.  c.  95,  the  plaintiff  would  have  been  entitled 
to  his  costs  by  the  Statute  of  Gloucester,  6  Ed.  1,  c.  1  ;  and,  since  the  passing  of  the 
act  of  Victoria,  he  is  equally  entitled  to  them,  if  he  dwelt  more  than  twenty  miles 
from  the  defendant  at  the  time  of  the  action  brought.  He  is  only  disentitled  to  costs 
where  it  cannot  be  truly  affirmed  that  he  dwelt  more  than  twenty  miles  from  the 
defendant  at  the  time  of  action  brought.  The  court  of  Queen's  Bench,  in  Baileij  v. 
Bryant,  decided  that,  as  the  plaintiff  had  a  dwelling-house  within  twenty  miles  from 
the  defendant,  where  he  resided  three  months  in  the  year, — although  he  clearly  dwelt 
[747]  at  Nant-y-glo,  in  Monmouthshire,  during  the  greater  p;irt  of  the  year,  and  par- 
ticularly at  the  commencement  of  the  action, — he  did  not  dwell  more  than  twenty 
miles  from  the  defendant,  within  the  meaning  of  the  act.  In  the  present  case,  although 
the  plaintiff  had  a  dwelling-house  in  Grosvenor  Place,  he  had  equally  a  dwelling-house 
in  ^\'arwiclvshire,  and  actually  resided  there  with  his  family  when  the  action  was 
lironght. 

It  was  admitted  in  the  argument  that  the  plaintiff's  residence  in  Warwickshire  and 

{a)  See  Walcot  v.  Botjidd,  Kay,  534. 
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ill  London  at  difterent  periods  of  the  ye;ir,  was  of  the  same  eharaeter,  and  of  about 
the  same  duration.  It  is  plain,  therefore,  that  he  "dwelt"  at  both  places, — with  this 
difference  only,  that  his  actual  residence  at  the  time  of  iiction  brought  was  in  Warwick- 
shire. And  we  think,  that,  in  such  a  case,  it  is  impossible  to  avoid  coming  to  the 
conclusion  that  the  pLiintifl'  "  dwelt "  in  Warwickshire,  and  so  more  than  twenty  miles 
from  the  defendant,  at  the  time  of  the  action  brought.  He  is,  therefore,  within  the 
affirmative  words  of  the  statute,  and  was  warranted  in  bringing  his  action  in  this 
court,  and  is  therefore  entitled  to  his  costs. 

The  rule  must  be  discharged  :  but  we  think  it  should  l)e  discharged  without 
costs. 

Kule  discharged,  without  costs. 

[748]     Jordan  r.  Ad.\m8.     1859. 

[Affirmed  in  Exchequer  Chamber,  9  C.  B.  N.  S.  483.] 

Devise  to  W.  J.,  for  life  ;  and  after  his  decease,  to  the  "  heirs  male  of  his  body,"  for 
their  natural  lives,  in  succession,  accoi'ding  to  their  respective  seniorities,  "or  in 
such  parts  and  proportions,  manner  and  form,  and  amongst  them,  as  the  said  W.  J., 
their  father,  shall  by  deed  or  will,  duly  executed  and  attested,  direct,  limit,  or 
appoint : " — Held,  that,  by  "  heirs  male  of  his  body  "  (as  explained  by  the  context), 
testator  meant  "sons,"  and  consequently  that  W.  J.  took  only  an  estate  for  life. 

This  is  an  action  lirought  by  the  plaintiff  against  the  defendant,  to  recover  damages 
for  the  non-completion  of  a  contract  entered  into  between  the  plaintiff  and  Thomas 
Adams,  deceased,  for  the  ptu'chase  by  the  said  Thomas  Adams,  deceased,  from  the 
plaintiff,  of  a  certain  farm,  lands,  and  hereditaments,  situate  in  Armscott,  in  the  county 
of  Worcester' ;  and  by  order  of  Crowder,  J.,  dated  the  6th  of  May,  1859, — according 
to  the  Common  Law  Procedure  Act,  1852,  the  following  ease  was  stated  for  the  opinion 
of  the  court,  without  pleadings  : — 

On  or  about  the  18th  of  May,  1825,  John  Jordan,  of  Armscott,  in  the  county  of 
Worcester,  by  his  last  will  and  testament  in  writing,  bearing  date  the  day  and  year 
last  aforesaid,  and  duly  executed  and  attested  as  by  law  required  for  passing  real  .and 
])ersonal  property,  gave  and  devised  as  follows  : — 

"1.1  give  and  devise  unto  my  three  fiiends  Jefferj'  Bevington  Lowe,  of  Eatingdon, 
ill  the  county  of  Warwick,  Thomas  Stanley  Hill,  of  Comptou  Scoi-])ioii,  in  the  .same 
county,  and  Thomas  Davis,  of  Ijittle  Compton,  in  the  county  of  (Tlouccstor,  all  and 
singular  my  freehold  and  leasehold  estates,  lands,  tenenients,  hereditaiiients,  and 
premises,  situate  at  Armscott  aforesaid,  Hoiirton,  in  the  county  of  Oxford,  Baitoii-on- 
ttie-l  leath,  in  the  said  county  of  Warwick,  and  Little  Compton  aforesaid,  or  elsewhere, 
with  their  several  rights,  members,  and  appurtenances,  to  hold  all  my  said  several  estiites, 
with  their  appurtenances,  unto  the  .said  .Jeffery  Eevnngton  Lowe,  Thomas  Stanley  Hill, 
and  Thomas  Davis,  and  the  survivors  and  survivor  of  them,  and  the  heirs,  appointees,  or 
assigns  of  such  survivor,  for  [749]  ever,  to  the  uses,  nevertheless,  and  upon  the  various 
trusts,  ends,  intents,  and  ])urposes  hereinafter  mentioned,  expressed,  and  declared  of  and 
concerning  the  same  :  aiifl  I  earnestly  entreat  my  said  tlinn;  friends  to  ac(u'|)t  of  such 
trusteeship,  and  to  put  and  carry  the  uses  and  trusts  of  this  my  will  into  cxccutidU 
and  eH'cct : 

"■J.  Therefore,  as  to  that  part  of  my  estate  at  Armscott  aforesaid  which  I  pur- 
chased of  Mr.  I'earshouse's  trustees,  I  devise  and  be(|ucath  the  use  and  ()ccii])atioii  of 
the  rents  and  [irotits  thereof  to  and  for  the  use  of  the  eldest  .son  of  Thomas  I'artingtoii, 
of  Foflenham,  in  the  county  of  (iloucester,  yeoman,  and  his  assigns,  during  his  life, 
subject  nevertheless  to,  and  I  do  hereby  charge  the  same  with,  the  payment  of  an 
annuity  of  201.  a  year,  by  even  and  equal  half-yearly  payments,  to  his  motluu-,  for  her 
life,  to  whom  I  devise  and  bequeath  the  same  accordingly:  And,  from  and  immedi- 
ately after  the  decease  of  such  eldest  son  of  the  said  Thomas  I'artingtoii,  then  1  devise 
and  bequeath  the  use  and  occupation  of  the  same  estate,  or  the  rents  and  profits 
thereof,  to  the  first  and  every  other  son  and  sons  of  his  body  severally  an<l  succes- 
sively, according  to  their  respective  seniorities,  in  tail-male:  And,  in  default  of  such 
issue  male  of  the  eldest  .son  of  the  said  Thomas  Partington  as  aforesaid,  then  I  devi.se 
and  becpicath  the  occupation  of  tiie  rents  and  profits  of  the  same  estate  to  the  daughters 
or  daughter  of  such  eldest  son  of  the  said  Thomas  Partington,  to  take  as  tenants  in 
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common  if  more  than  one  ;  and,  foi'  default  of  such  issue,  I  direct  my  said  trustees  to 
remain  and  continue  seised  and  possessed  of  the  said  estate,  in  tru.st  for  my  kinsman 
William,  the  son  of  my  cousin  Kichard  Jordan,  his  heirs  and  assigns,  for  ever : 

"  3.  And,  as  to  a  certain  other  estate  at  Armscott  aforesaid,  consisting  of  a  mes- 
suage or  tenement,  home  [750]  stall,  and  premises,  and  three  yard  lands,  with  the 
commons  and  appurtenances  thereunto  belonging,  formerly  Taylor's,  except  a  close 
called  Tubb's  Close, — which  close  I  direct  shall  henceforth  for  ever  be  deemed  and 
considered  as  part  and  parcel  of  a  certain  other  estate  at  Armscott  aforesaid  heretofore 
called  Mansells,  and  now,  together  with  other  lands,  hereditaments,  and  premises  in 
the  tenure  or  occupation  of  William  Badger, — I  do  direct  and  appoint  my  said  trustees 
to  stand  and  remain  seised  and  possessed  thereof  to  the  use  of,  and  to  permit  and 
sutler  my  kinsman  George  Taj-lor  the  younger,  the  son  of  George  Taylor,  late  of 
Stratford-upon-Avon,  yeoman,  and  his  assigns,  to  occupy  and  enjoy,  or  to  receive  the 
rents  and  profits  thereof,  during  his  natural  life,  subject  nevertheless  to,  and  charged 
and  chargeable  with,  the  payment  of  a  clear  annuity  of  301.  payable  thereout  by 
even  and  equal  half-yearly  payments,  to  his  said  father  George  Taylor  the  elder,  during 
his  natural  life,  to  whom  I  devise  and  bequeath  the  same  accordingly  :  xVnd,  from 
and  after  the  decease  of  the  said  George  Taylor  the  son,  then  upon  trust  to  permit 
and  sufl:er  the  eldest  son  of  the  said  George  Taylor  the  son  to  hold  and  enjoy  the 
same  estate,  or  receive  and  take  the  rents  and  profits  thereof,  for  his  natural  life,  with 
remainder  to  his  heirs  for  ever,  subject  to  the  payment  of  the  said  annuity  to  the  said 
George  Taylor  the  elder  as  aforesaid  : 

"4.  And,  as  to  a  certain  other  estate  at  Armscott  aforesaid,  consisting  of  two 
yard  lands  and  a  half,  late  Lord  Wentworth's,  now  in  the  occupation  of  Daniel  Bangham, 
I  give,  devise,  and  bequeath  the  use  and  occupation  or  the  rents  and  profits  thereof 
to  and  for  the  use  of  Thomas  Jordan,  the  eldest  son  of  my  cousin  Robert  Jordan,  of 
Little  Gompton  aforesaid,  and  his  assigns,  during  his  life  :  and,  from  and  immediately 
[751]  after  his  decease,  then  I  give,  devise,  and  bequeath  the  use  and  occupation 
thereof,  or  the  rents  and  profits  of  the  same  estate,  to  the  first  and  every  other  sou 
and  sons  of  his  body  severally  and  successi\ely,  according  to  their  respective  seniorities, 
in  tail-male  ;  and,  in  default  of  such  issue  male,  then  I  give  and  devise  the  occupation 
or  the  rents  and  profits  of  the  same  estate  to  the  daughter  or  daughters  of  the  said 
Thomas  Jordan,  to  take  as  tenants  in  common  ;  and,  in  default  of  such  issue,  I  give 
and  devise  the  .same  estate  to  the  eldest  brother  of  the  said  Thomas  Jordan,  and  his 
heirs  for  ever : 

"5.  And,  as  to  all  other  my  freehold  and  leasehold  estates  situate  at  Armscott 
aforesaid,  consisting  of  various  messuages,  buildings,  homestalls,  cottages,  and  seven 
yard  lands  and  a  half,  with  right  of  common  thereunto  respectively  belonging,  the 
said  close  called  Tubb's  Close,  and  all  other  my  fieehold  and  leasehold  estates, 
closes,  lands,  hereditaments,  and  premises  at  Armscott  aforesaid,  with  the  commons 
and  other  rights,  members,  and  appurtenances  thereunto  respectively  belonging,  I 
direct  and  appoint  my  said  trustees,  their  heirs,  executors,  administrators,  and  assigns, 
to  stand  and  remain  seised  and  possessed  of,  and  to  permit  and  suffer  my  said 
kinsman  the  said  William  Jordan,  son  of  my  said  cousin  Richard,  to  occupy  and 
enjoy  or  to  receive  and  take  the  rents,  issues,  and  profits  thereof  for  his  own  use  and 
benefit,  during  his  natural  life  :  And  I  charge  the  same  several  esfcites  with  the  pay- 
ment of  an  annuity  of  501.  a  year  to  his  father  the  said  Richard  Jordan,  which  annuity 
I  direct  shall  be  paid  him  half-yearly  during  his  natural  life,  and  I  devise  and  becjueath 
the  same  to  him  accoi'dingly  :  And,  after  the  decease  of  the  said  William  Jordan,  then 
to  permit  and  suffer  the  heirs  male  of  his  body  to  occupy  and  enjoy  the  same,  or  to 
receive  and  take  the  rents,  issues,  [752]  and  profits  thereof  for  their  sexeral  natural 
lives,  in  succession,  according  to  their  respective  seniorities,  or  in  such  parts  and  pro- 
portions, manner  and  form,  and  amongst  them,  as  the  said  William  Jordan  their 
father  shall  by  deed  or  will,  duly  executed  and  attested  as  by  law  is  required  for 
devising  and  disposing  of  real  estates,  direct,  limit,  or  appoint :  And,  in  default  of 
such  issue  male  of  the  said  William  Jordan,  then  upon  trust  to  and  for  the  use  of  his 
brother  Richard  Jordan,  a  younger  son  of  my  said  cousin  Richard,  and  his  heirs  male, 
in  such  parts  and  proportions,  mannei'  and  form,  as  he  the  said  Richard  Jordan  the 
younger  shall  by  deed  or  will  duly  executed  as  aforesaid  direct  or  appoint,  charged 
and  chargeable  nevertheless,  and  I  do  accordingly  hereby  expressly  charge  the  same 
seveial  estates,  lands,  tenements,  and  premises,  in  case  the  said  Richard  Jordan  the 
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younger  or  his  heirs  should  so  as  aforesaid  licoonic  seised  and  possessed  thereof,  with 
the  payment  of  the  sum  of  2(HI01.  unto  and  ei|ually  amongst  and  between  the  daughters 
or  daughtei'  of  tlie  said  William  .lordan  (if  any),  to  whom  1  give  and  bequeath  the 
same  accordingly,  to  be  paid  to  them  respectively  as  they  shall  attain  the  age  of 
twenty-one  years,  with  interest  from  the  time  of  the  above  devise  becoming  vested  in 
the  said  Kichaid  .Joidan  the  younger  and  his  heirs  as  aforesaid  :  And,  from  and  after 
the  performance  of  the  aforesaid  trusts,  and  subject  thereto,  then  my  said  trustees 
shall  stand  and  remain  seised  and  possessed  of  the  said  last^mentioned  estate  to  and 
for  the  use  and  behoof  of  the  right  heirs  of  my  cousin  Robert  Jordan,  of  Little  Compton 
aforesaid,  for  ever : 

"  6.  And,  as  to  my  said  estate  at  Bourton  aforesaid,  in  the  said  county  of  Oxford, 
I  direct  my  said  cousin  Kichanl  Joiilan  may  occupy  and  enjoy  the  same,  or  receive 
and  take  the  rents  and  profits  thereof,  until  his  second  son,  the  said  Richard  JordaTi 
the  younger,  [753]  shall  attain  his  age  of  twenty-live  years  ;  and  then  I  give  and 
devise  the  same  estate  luito  the  said  Richard  Jordan  the  younger  for  and  during  the 
term  of  his  natural  life,  charged  nevertheless  and  chargealile  with  the  payment  of  an 
annuity  of  501.  a  year  to  his  said  father  foi'  his  natural  life,  payable  half-yearly  :  And, 
aftei-  the  decease  of  the  said  Richard  Jordan  the  younger,  I  give  and  devise  the  rents 
and  profits  of  the  same  estate  to  the  heirs  male  of  his  body  lawfully  begotten  severalty 
and  respectively,  according  to  their  respective  seniorities  :  and,  for  default  of  such 
issue  male,  then  I  devise  the  same  to  his  brother  William  and  his  heirs  male  lawfully 
begotten,  lemainder  to  his  brother  Thomas,  in  tail,  remainder  to  his  brother  Robert,  in 
tail-male  :  And,  in  default  of  all  such  issue  male  as  aforesaid,  I  devise  my  said  last- 
mentioned  estate  to  my  cousin  Robert  Jordan  and  the  heirs  male  of  his  body  lawfully 
begotten,  for  ever : 

"  7.  And,  as  to  my  leasehold  estate  at  Ijittle  Compton  aforesaid,  and  I  diiect  my 
said  trustees  to  remain  and  continue  seised  and  possessed  thereof,  and  to  pay  the 
rents  and  jirofits  thereof  to  or  for  the  use  of,  or  to  permit  and  suHer  my  said  cousin 
Rol)ert  Jordan,  son  of  my  uncle  Jonathan,  to  hold  and  enjoy,  or  to  receive  and  take 
the  rents  and  profits  thereof,  to  his  own  use  and  benefit  during  the  teim  of  his  natural 
life  :  And,  from  and  immediately  after  the  decease  of  the  said  Robert  Jordan,  then 
I  dii'ect  my  said  trustees  to  pay  the  rents  and  profits  thereof  to  the  issue  male 
lawfully  begotten,  severally  and  respectively,  according  to  their  respective  seniorities  : 
Anfl,  for  diifanlt  of  such  issue  male  as  aforesaid,  I  devise  the  same  to  the  use  of  the 
eldest  and  all  other  the  daughters  and  daughter  of  my  said  uncle  Jonathan,  according 
to  their  rcs))ective  seniorities  ;  and,  in  default  of  such  issue  of  my  said  uncle  Jonathan, 
then  I  devise  the  same  to  the  eldest  daughtei'  of  [754]  ray  said  cousin  Rol)ert,  for  all 
my  estate  and  intei-est  thei'cin." 

After  giving  directions  foi'  the  renewal  of  the  said  leasehold  estate  at  Little 
Compton,  the  testatoi-  by  his  said  will  fuithor  gave  and  devised  as  follows, — 

'•8.  And,  as  to  my  estate  at  Bartonon-the-Heath  aforesaid,  called  Whcelbariow 
Castle,  1  dii'ect  my  said  trustees  to  remain  seised  and  possessed  thereof,  and  to  permit 
and  suffer  my  cousin  Thomas  Jordan,  son  of  my  late  uncle  Jonathan  Jordan,  deceased, 
to  hold  and  enjoy  the  same,  or  to  receive  and  take  the  i-ents  and  profits  thereof,  during 
his  natural  life  ;  and,  after  his  decease,  I  devise  the  same  estate,  and  every  part  thereof, 
with  the  appurtenances,  inito  the  heirs  male  of  in's  l)ody  lawfully  begotten,  according 
to  their  res])ective  seniorities  :  and,  foi-  want  and  in  default  of  such  issue;  male,  tlien 
I  devise  the  same  to  all  and  eveiy  his  rlaughters  an<l  daughter  ac'cording  to  tiieir 
respective;  siMiioi'ities:  i-emaindcr  to  my  said  cousin  Robei-t  Jordan  and  his  heirs,  for  ever." 

Several  legacies  and  liei|uests  were  then  given  by  the  said  tcslator  ;  and  his  said 
will  then  proceeded  as  follows, — 

"9.  And,  with  respect  to  all  the  aforesaid  legacies  and  l)ei|ucsts  by  this  my  will 
so  given  and  be(|noathed  as  aforesaid,  anil  to  be  paid  as  aforesaid  out  of  my  personal 
estiite,  and  which  shall  not  he  so  paid,  or  become  due  and  ])ayable  within  one  year 
after  my  decease,  shall  bo  raised  and  within  such  year  lie  laid  out  and  inxested  on 
some  good  and  ell'ectual  securities  or  security  to  the  satisfaction  and  api)r()b;ition  of  my 
said  tiustces,  and  be  respectively  a])propriated  and  chtelared  to  bo  for  the  discliarge 
and  payment  of  such  res))eetive  legacies,  annuities,  and  bequest^s  so  as  aforesaid  respec- 
tively given  ami  l)ei|ueathed, — for  which  ])urpose  I  hereby  expressly  oriler  and  direct 
my  said  trustees  [755]  forthwith,  or  so  soon  as  conveniently  may  lie  after  my  decease, 
to  cause  a  particular  inventory,  account,  nnd   valuation  of  all   my  said  personal  estrtte 
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and  effects  to  be  made  out,  stated,  and  ascertained  ;  and,  should  it  so  happen  that 
the  \\  hole  of  my  said  residuary  personal  estate  so  as  aforesaid  made  subject  and  liable 
to  the  payment  of  my  said  debts,  legacies,  and  funeral  expences,  prove  insufficient  and 
inadequate  for  such  several  purposes,  then  I  hereby  charge  all  such  deficiencies  upon 
and  to  be  paid  out  of  my  said  estate  at  Armscott  afoi-esaid  hereinbefore  given  and 
devised  to  and  for  the  use  of  my  said  kinsman  William  Jordan  : 

"  10.  Provided  also,  and  I  do  hereliy  further  order,  declare,  and  appoint  that 
my  said  ti'ustees  shall  have  power  by  all  necessary  deeds  and  conveyances  by  their 
joint  natural  lives,  and  the  survivors  and  survivor  of  them,  and  the  heirs  of  such 
survivoi',  from  time  to  time  to  nominate,  elect,  and  appoint,  and  I  earnestly  entreat 
and  recommend,  as  often  as  any  one  of  them,  or  their  successors,  appointees,  or  assigns, 
may  happen  to  die,  that  the  survivors  or  sui'\'ivor  do  forthwitli  proceed^to  such  election 
and  appointment  of  some  respectable,  discreet,  and  intelligent  persons  or  person  as 
their  or  his  successors  or  successor ;  and  then  I  direct  that  they  such  persons  or  person 
so  appointed,  shall  have  the  like  power  again  to  nominate  and  appoint  others  to  be 
trustees  for  the  purpose  of  continuing  the  uses  and  trusts,  and  carrying  into  effect  this 
my  will,  and  so  from  time  to  time  as  may  be  requisite  and  necessary ;  and  I  declare 
that  the  said  estates  so  as  aforesaid  hereby  vested  in  the  said  trustees,  and  hy  such 
appointments  from  time  to  time  to  be  and  become  vested  in  such  new  ti'ustees  as 
aforesaid  to  be  elected,  are  so  now  vested  in  them,  and  hereafter  to  become  vested  in 
manner  aforesaid  in  their  successors,  heirs,  executors,  administrators,  and  assigns,  for 
the  various  and  [756]  particular  purposes,  and  to  support  the  several  and  respective 
contingent  and  other  uses  and  trusts  hereinbefore  expressed  and  declared,  and  to  pre- 
vent the  same  from  being  diverted,  changed,  varied,  defeated,  prevented,  extinguished, 
or  in  anyway  destroyed  :  and,  for  that  purpose,  and  in  order  effectually  to  carry  the 
meaning  and  intention  of  this  my  will  into  complete  operation  and  effect,  my  said 
trustees  and  their  succe.ssors.  heii's,  executors,  administrators,  and  assigns,  shall  and 
may  from  time  to  time  make  entries  and  bring  actions  as  each  particular  case  may 
require  ;  and,  in  oi'der  that  my  said  several  messuages,  buildings,  estates,  farms,  lands, 
hereditaments,  and  premises  may  not  be  in  any  way  deteriorated  or  injured  by  any  of 
the  devisees  thereof  and  parties  for  the  time  being  interested  therein  respectively, 
I  hereby  authorize,  impower,  and  request  my  said  trustees,  from  time  to  time,  when 
they  may  deem  it  i-equisite  and  necessary,  to  enter  into  and  upon  the  said  heredita- 
ments and  premises,  and  every  or  any  part  or  parts  thereof,  to  view  and  inspect  the 
state  and  condition  of  the  repair  thereof,  and  to  order  and  direct  all  necessary  repara- 
tions to  he  made  and  effected  liy  and  at  the  costs  and  charges  of  the  respective  tenants 
or  parties  interested  thereiu  for  life  or  otherwise  ;  and,  in  default  of  such  requisite 
repairs  being  forthwith  made  and  effected  according  to  the  direction  of  my  said 
trustees,  then  I  direct  my  said  trustees  to  cause  the  same  to  be  made,  and  to  levy 
the  costs  and  expenses  thereof  by  distress  and  sale  of  the  stock  and  effects  of  the 
defaulter  which  shall  be  found  in  and  upon  the  said  estate  and  premises,  in  like  manner 
as  for  rent  reserved  in  arrear,  or  recover  the  same  by  action  at  law. 

"11.  And  moreover  my  further  will  and  meaning  i.s,  that,  upon  the  failure  and 
extinction  of  such  issue  male  in  either  of  any  of  the  respective  families  and  [757] 
devisees  above  mentioned,  and  on  all  occasions  when  failure  of  such  issue  male  shall 
happen,  and  as  ultimate  disposition  of  the  estate  and  interest  in  remainder  is  devised, 
then  and  in  all  such  cases  I  direct  my  said  trustees,  their  successors,  heirs,  executors, 
administrators,  and  assigns,  shall  stand,  remain,  and  continue  seised  and  possessed  of 
all  such  respective  estates  in  remainder  or  reversion,  and,  where  no  such  remainder 
or  reversion  is  hereinbefore  devised  and  disposed  of,  to  and  for  the  use  of  the  eldest 
daughter  of  ray  said  uncle  Jonathan  for  her  life  ;  and,  after  her  decease,  then  to  the 
eldest  son  and  heir  male  of  the  body  of  such  eldest  daughter  and  his  heir  male  lawfully 
begotten  :  and,  in  default  of  such  issue  of  the  said  eldest  daughter  of  my  said  uncle 
Jonathan,  to  his  other  and  younger  daughters  severally  and  successively,  according 
to  their  respective  seniorities,  and  their  respective  i.ssue  male,  the  eldest  being  always 
preferred,  and  to  their  heii-s  for  ever." 

The  said  testator  afterwards  made  and  published  se\'en  several  codicils  to  his  said 
will,  all  duly  executed  and  attested  as  by  law  required  for  passing  real  and  personal 
estate  ;  but  the  only  one  of  them  material  to  the  questions  intended  to  be  raised  for 
the  opinion  of  the  court  is  the  first,  which  was  made  on  or  about  the  day  it  bears  date, 
viz.  the  10th  of  June,  1826,  and  was  as  follows  : — • 
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"This  is  a  codicil  to  the  will  of  me  the  above  named  testator,  John  Joidaii : 
Whei-eas,  by  my  said  will  I  ha\'e  devised  to  my  trustees  therein  namefl  three  yard 
lands,  and  a  homestall  tbereunto  belonging,  and  in  the  occupation  of  William  Badger, 
for  the  use  of  George  Taylor,  and  as  therein  is  mentioned  :  Now,  I  do  herebv  revoke  the 
whole  of  the  said  devise,  and  in  lieu  and  instead  thereof  I  devise  to  them  my  said 
trustees,  for  the  use  of  the  said  George  Tayloi-,  and  as  in  mj'  [758]  said  will  is  men- 
tioned, and  charged  with  the  like  annuity  to  his  father,  all  that  messuage  or  tenement, 
homestall,  and  premises,  wherein  I  now  live,  and  the  two  j'ard  lands  and  a  lialf  there- 
unto belonging,  formerly  Taylor's,  with  all  the  appurtenances,  except  the  four  cottages 
and  gardens,  all  which  premises  were  bv  my  said  will  given  and  devised  to  ray  kinsman 
William  Jordan  ;  and  I  devise  to  him  my  said  kinsman  William  Jordan  the  said 
messuage,  three  yard  lands  and  cottages,  and  also  a  close  that  late  belonged  to  Lord 
Wentworth,  adjoining  Bacon's  estate,  and  devised  by  my  will  to  Thomas  Jordan,  which 
devise,  so  far  as  it  relates  to  the  same  close,  I  hereby  all  revoke  ;  to  hold  to  him  my 
said  kinsman  William  Jordan  and  his  heirs,  as  in  my  said  will  is  mentioned." 

The  testator  died  on  or  about  the  1st  of  December,  1830,  without  having  revoked 
(so  far  as  the  questions  for  the  opinion  of  the  court  are  concerned)  his  said  will  and 
first  codicil. 

The  plaintiflF  is  the  William  Jordan  mentioned  in  the  said  will  and  codicil ;  and  the 
defendant  is  the  e.vecutor  of  the  said  Thomas  Adams,  deceased. 

The  testatoi-  at  the  time  of  making  his  said  will,  and  from  thence  until  and  at  the 
time  of  his  death,  remained  and  was  seised  in  his  demesne  as  of  fee  of  and  in  the  farm, 
lands,  and  hereditaments  in  respect  of  which  this  action  is  brought ;  and  such  farm, 
lands,  and  hereditaments  are  part  of  the  testator's  estate  at  Armscott,  and  were  com- 
prised in  the  devise  set  out  in  the  fifth  paragraph  of  the  extracts  of  the  said  will  set 
out  in  this  case,  but  are  not  part  of  the  lands  first  devised  by  his  said  will  to  George 
Taylor  the  younger,  and  afterwards  by  his  said  first  codicil  to  the  plaintifT,  as  in  the 
said  will  and  codicil  respectively'  mentioned. 

The  said  will  and  the  several  codicils  thereto  are  to  be  referred  to  if  necessary,  and 
to  be  taken  as  part  of  this  case. 

[759]  The  (questions  for  the  opinion  of  the  court  arc, — first,  whether  the  plaintiff 
took  under  the  said  will  and  codicil  a  legal  estate-tail  in  the  property  in  respect  of 
which  the  action  is  brought, — secondly',  whether  he  took  under  such  will  and  codicil 
an  equitalile  estate-tail  in  the  .said  property. 

If  the  court  shall  be  of  opinion  that  the  first  or  second  question  ought  to  be 
answered  in  the  affirmative,  then  judgment  shall  be  entered  for  the  plaintiff  for  Is.  and 
cost-s  of  suit.  If  the  court  shall  be  of  opinion  that  both  the  said  questions  ought  to 
be  answered  in  the  negative,  then  judgment  of  nolle  pi-osequi,  with  costs  of  defence, 
shall  be  entered  for  the  defendant. 

The  case  was  twice  aigncd.  The  first  argument  took  place  in  Michaelmas  Term, 
18.59,  before  ImIc,  C  J.,  Crowdcr,  J.,  and  Hylcs,  J. 

Athcrton,  Q.  C.  (with  whom  was  Keiriplay),  for  the  plaiiitifi',  submitted,  that, 
under  the  tci'ms  of  the  devise  contained  in  the  fifth  paragraph  of  the  will,  William 
Jordan  took  an  estate-tail ;  and  he  I'cferred  to  the  following  authorities  : — S/icIki/'!!  case, 
2  Co.  Kej).  88  1).,  9;i  a.,  .lesson  v.  H'riijlit,  2  Bligh,  1,  Fmtlierston  v.  Feallicrstan,  '.)  Clark 
&  F.  67,  Ii'oddi/  V.  Fiizycrald,  6  House  of  Lords  Cases,  823,  ToUcr  v.  Atlwood,  15  Q.  B. 
929,  Lmve  v.  'Danes.  2  Ld.  Kaym.  1561,  2  Stra.  849,  1  Barnard.  B.  R.  238,  and 
2  Jarman  on  Wills,  pp.  203,  30,3,  231. 

Bovill,  t|).  C.  (with  whom  was  Charles),  for  the  defendant,  submitted  that  William 
Jordan,  under  the  devise  in  question,  took  only  an  estate  for  life,  —citing  the  following 
authoriti(!s  : — Sibley  v.  Perry,  7  Ves.  522,  Clay  v.  Penninijtmi,  1  Simons,  370,  Fruen  v. 
aW,(r,  [7G0]  11  Simons,'  132,  Pope  v.  Poj^c,  14  Heavan,  591,  Smith  v.  /forsfall, 
25  Beavan,  628,  Goodtitk  d.  Sweet  v.  Herring,  1  East,  264,  North  v.  Martin,  6  Simons, 
266,  Gvminne  v.  Howes,  2.3  Beavan,  184,  The  Kinij  v.  Tlie  Marquis  (jf  Stafford,  7  East, 
521,  Sugden  on  I'owei's,  7th  e<lit.  480,  483,  Fearne's  Conlingent  Kcniainder.s,  9tli  edit. 
188,  and  2  Jarman  on  Wills,  310.  lie  also  relied  upon  the  eleventh  clause  of  the  will 
as  throwing  some  light  upon  the  construction  of  tlu;  fifth  clause. 

The  conit  took  time  to  consider;  and  Crowder,  J.,  having  died,  and  there  being 
some  difference  of  opinion  amongst  the  other  learned  judges,  a  second  argument  was 
directed.      The  case   was  accordingly  argued    again   in    Hilary   Term,    18G0,  before 
Erie,  C.  J.,  Williams,  J.,  Willes,  J.,  and  Keating,  J. 
C.  P.  XIX.— 21* 
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Kemplav  (with  whcmi  was  Atherton,  iS.  G.),  for  the  plaintiff,  in  addition  to  the 
anthoi'ities  referreil  to  upon  the  former  argument,  cited  the  following  ; — Jones  v.  Morgan, 
1  Bro.  C.  C.  206,  Poole  v.  Fook,  3  Bos.  &  P.  320,  Jroodhotise  v.  Henirk,  1  Kay  &  J. 
352,  2  Jarman  on  Wills,  267,  268,  312,  313,  323,  371,  and  Hayes's  Inquiry,  227,  n. 

Bovill,  Q.  C.  (with  whom  were  Archibald  Smith  and  Charles),  for  the  defendant, 
besides,  the  authorities  he  before  referred  to,  cited  IVhite  v.  Collins,  1  Com.  R.  289, 
Perrin  v.  Blake,  4  Burr.  2579,  1  Sir  W.  Bl.  672,  and  Hargreave's  Tracts,  505. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  majority  of  the  court: — 

In  this  case  the  plaintiff  contends  that  the  devise  to  him  for  life,  with  remainder 
to  the  heirs  male  of  his  [761]  body,  has  created  an  estate  in  tail-male  in  him  ;  and 
it  is  clear  that  it  does  create  that  estate  "unless  a  judicial  mind  sees  with  reasonable 
certainty  from  other  paits  of  the  will  the  testator's  intention  "  (to  use  the  words  of 
Lord  Wensleydale  in  JloJdi/  v.  Fitzgerald,  6  House  of  Lords  Cases,  823,  877,  that  those 
woriis  should  not  operate  as  words  of  limitation  of  the  inheritance,  but  should  be 
words  of  purchase  creating  an  estate  in  remainder  in  the  persons  coming  within  the 
designation  of  heirs  male  of  the  body,  and  also  within  the  further  description  con- 
tained in  the  will.  We  proceed,  therefore,  to  examine  the  other  parts  of  the  will  for 
the  purpose  of  ascertaining  that  intention  ;  and  for  this  purpose  all  the  parts  of  the 
will  should  be  considered  together,  and  effect  given  to  everj'  part,  unless  there  should 
be  absolute  inconsistency.  Now,  every  part  of  the  devise  here  has  effect  according 
to  the  ordinary  meaning  of  the  words,  if  heirs  male  of  the  body  of  William  are  con- 
strued to  be  words  of  purchase,  and  to  mean  sons.  First,  the  devise  is  to  William 
for  life  ;  and,  although  this  is  of  no  avail  where  the  rule  in  SluUeys  case,  1  Co.  Rep. 
93  a.,  applies,  still,  until  it  is  ascertained  that  the  testator  intended  by  the  word 
"heirs"  to  pass  the  inherit;ince,  that  rule  has  no  application.  Here,  that  intention 
is  the  point  in  dispute  ;  and,  in  weighing  both  sides,  the  express  intention  to  devise 
to  William  for  life  operates  against  inferring  an  intention  to  give  him  an  estate-tail. 

Secondly,  the  devi.se  is  to  the  heirs  male  of  the  body  for  their  natural  lives.  Now, 
the  question  being  whether  the  intention  was  to  pass  an  estate  of  inheritance  by  the 
use  of  the  word  "heirs,"  the  testator  who  has  shewn  by  the  will  that  he  knew  the 
difference  between  estates  for  life  and  estates  of  inheritance,  has  excluded  the  notion 
of  passing  the  inheritance,  by  directing  that  the  persons  designated  as  heirs  male  of 
the  body  should  take  life-estates  only. 

[762]  In  Archer's  case,  1  Co.  Rep.  66  b.,  a  devise  to  A.  for  life,  remainder  to  the 
next  heir  male  of  A.  and  the  heirs  male  of  the  body  of  such  heir  male,  was  construed 
to  be  an  estate  for  life  in  A.,  and  an  estate-tail  by  purchase  in  the  per.son  who  might 
be  the  next  heir  male  of  his  body.  The  superadded  words  of  limitation  "  to  the  heirs 
male  of  the  next  heir  male  "  were  held  to  negative  the  intention  to  pass  the  inherit- 
ance to  the  heii-s  of  A.  by  descent,  which  would  otherwise  lie  presumed  from  the  word 
"  heir."  In  the  present  case,  the  words  superadded  ai-e  more  inconsistent  with  intending 
to  pass  the  inheritance.  In  Jlliite  v.  Collins,  1  Com.  289,  the  gift  was  to  A.  for  life, 
remainder  to  the  heir  male  of  his  body  for  life,  remainder  over.  There  is  a  most 
elaborate  argument  by  Comyns,  to  shew  that  A.  took  an  estate-tail,  and  that  the 
limitation  for  life  to  the  heir  male  of  his  body  should  be  rejected  :  but  the  court 
decided  to  the  contrary,  and  construed  the  gift  to  be  a  gift  of  an  estate  for  life  to  the 
son  of  A.     This  case  is  in  point  for  the  present  defendant. 

Thirdly,  the  devise  is  to  them  for  their  lives,  either  in  succession  according  to  their 
respective  seniorities,  or  in  such  parts  and  proportions,  manner,  and  form,  and  amongst 
them,  as  William  Jordan,  their  father,  shall  appoint.  If  the  first  alternative  is  taken, 
then,  upon  the  plaintiff's  supposition  that  an  estate-tail  was  intended,  the  words  "  in 
succession  accoi'ding  to  seniority  "  are  wholly  inoperative  ;  but,  on  the  defendant's 
supposition,  that  estates  for  life  were  intended,  every  word  has  effect.  If  the  other 
alternative  is  taken,  viz.  that  the  estate  should  pass  to  the  appointees,  as  their  father 
should  appoint,  upon  the  supposition  of  an  estate-tail  in  the  father,  these  words  must 
be  rejected  ;  upon  the  supposition  of  life-estates  by  purchase,  every  word  has  full 
effect.  Fnitherniore,  'lot  only  is  an  estate  by  appointment  inconsistent  with  an  estate- 
tail  by  descent,  [763]  but  also  this  alternative  brings  the  case  within  the  rule,  that 
heirs  male  of  the  body  shall  be  construed  to  be  sons,  where  the  testator  has  so 
interpreted  them  in  his  will :  for,  if  the  power  of  appointment  is  exercised,  the 
appointor  must  stand  in  the  relation  of  father  to  the  appointees  ;  it  follows  that  the 
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testator  meaut  to  designate  sons  as  the  heirs  male  of  the  body  who  might  be 
appointees. 

The  devise  proceeds  to  dispose  of  the  remainder  by  the  words  "  In  default  of  such 
issue  male  of  William  Jordan,  then  to  Richard  and  his  male  heirs."  If  this  provision 
had  been  in  default  of  issue  male  of  William,  the  plaiiititt'  would  have  had  a  strong 
support:  but  the  words  are,  in  default  of  such  issue  male  ;  and  this  default  must  be 
construed  by  reference  to  the  issue  male  before  described  ;  and,  as  above  stated,  the 
testator  has  explained  issue  male  of  William  to  mean  sons. 

The  devise  to  Richard  was  contended  by  the  plaintiff  to  be  a  contingent  remainder 
after  an  estate-tail,  and  not  a  vested  remainder  after  estates  for  life,  because  it  pro- 
vides in  ease  the  said  Richard  oi-  his  heirs  male  should  become  seised  and  po.ssessed 
thereof,  that  the  estate  should  be  charged  with  "JOOOl.  legacy  to  the  daughters  of 
William.  But  the  words  of  contingency  have  a  clear  application  without  assuming  an 
estate-tail  in  William  ;  for,  if  the  devise  is  to  William  foi-  life,  remainder  to  his  sons  for 
life  in  succession,  remainder  to  Richard  in  tail-male,  then  it  is  a  contingency  whethei' 
Richard  will  have  any  son,  and  whether  he  or  his  son  will  ever  have  the  estate  in 
their  actual  possession  ;  and  it  is  only  in  that  event  that  the  20001.  are  given  to  the 
daughters  of  WiUi.am.  This  is  clear,  because  the  testator  provides  for  the  failure  of 
the  heirs  male  of  Richard,  and  in  that  event  gives  the  fee  to  the  heirs  of  Robert, 
without  the  charge  of  this  sum  on  their  estate. 

[764]  Other  parts  of  the  will  confirm  this  construction.  There  are  seven  distinct 
devises.  In  making  them,  the  testator  shews  that  he  well  knew  how  to  create  cither 
an  estate  for  years,  or  foi-  life,  or  in  tail,  or  in  fee ;  and,  though  he  may  not  have 
known  the  rule  in  Shelley's  cusf,  he  shews  that  he  knew  the  distinction  between  these 
estates,  and  has  given  them  by  appropriate  legal  language  :  and  he  has  invai-iablv 
used  the  word  heirs  to  pass  the  inheritance,  e.xcept  in  the  devise  in  question,  where 
the  heirs  are  directed  to  take  for  life. 

The  relation  of  the  testator  to  the  devisees  respectively  which  appears  in  the  will, 
is  a  further  eoiiHrmation  of  this  constiuction.  Tiie  objects  of  the  testator's  bounty 
were  all  collateral  relations,  and  therefoie  the  usual  argument  against  an  intention  to 
disinherit  his  own  lineal  flescendants  has  no  relevancy. 

It  should  also  be  observed  that  he  has,  among  the  other  devises,  more  than  once 
given  an  estate  to  the  father  for  life,  lemainder  to  his  sons  in  tail,  remainder  to  his 
daughtei's  as  tenants  in  common,  remainder  ovei'.  But,  in  tlie  devise  in  ipiestion,  he 
purposely  omitted  the  daughters  of  William,  and  preferred  Richard  to  them  ;  giving 
them  instead  a  contingent  legacy  ciiargcd  on  the  estate.  As  he  prcfciT'cd  Richard  to 
the  daughters  of  \\'illiam  in  this  instance,  he  may  have  had  the  same  reason  for 
preferring  Richard's  sons  to  the  grandsons  of  William. 

Though  we  are  well  aware  of  the  import^ince  of  adhering  to  the  doctrine  laid  down 
in  Jesson  v.  U'rii/hl,  2  Bligh,  1,  where  it  applies,  we  think,  for  the  rea.sons  above 
assigned,  it  does  not  apply  here  ;  and  that  the  authorities  cited  by  Mr.  Bovill  require 
us  to  hold  that  the  meaning  of  the  words  "  heirs  male  of  the  body"  in  the  devise  in 
question,  is  explained  by  the  testator  to  be  "  sons." 

Our  judgment,  therefore,  is  for  the  defeii<lant,  to  the  cllect  agreed  on  in  the 
special  case. 

[765]  Williams,  .(.  I  concur  with  the  judgment  of  the  rest  of  the  court  in  this 
case  ;  hut  I  am  induced  so  to  do,  solely  on  the  groiuid  of  the  use  of  the  words  "their 
father"  in  tlu^  power  of  appointment.  I  agree,  though  with  no  little  doulit  remaining 
on  my  mind,  that  those  words  may  lie  taken  to  demon.strate,  that,  by  "heirs  male  of 
the  body,"  the  testator  meant  "sons."  But  for  those  words  I  shonM  have  thought 
an  estate  in  tail-male  passed  by  such  a  gift,  notwithstanding  the  inconsistent  linn'ta- 
tioiis  and  the  other  obstacles  pointed  out  in  the  judgment,  just  delivered  by  mv  Loi'd, 
both  becau.se  of  the  known  legal  import  of  the  words  employefl,  and  also  because  of  the 
apparent  intention  that  the  estate  should  go  over  to  Richard  .Jordan  and  his  heirs 
male  upon  failure  of  the  issue  male  of  William  Jordon,  and  not  until  such  failure. 
The  language,  ])eihaps,  of  Vice  Chancellor  Shadwoll's  judgmtuit  in  Xoiili  v.  Martin, 
6  .Sim.  2()(i,  270,  justities  us  in  thus  contmlling  the  words  "  heiis  male  of  (he  Imdy," 
by  the  interpretative  words  "their  father"  Hut  the  decision  in  itself  cainiot  properly 
be  said  to  govei-n  the  present,  liecaiis('  in  that  ease  words  of  inheritance  were  super- 
added to  the  words  "heir-s  of  the  body,"  which  ar-e  rrot  to  be  found  in  this.     In  truth. 


652  LEVI    -!'.   LEWIS  6  C.  E  (N.  S.) 766. 

that  gives  rise  to  the  difficulty  which  has  mainly  caused  the  hesitation  I  feel  in  eon- 
cnrring  with  the  rest  of  the  court. 

Judgment  for  the  defendant  (an  appeal  is  pending). 

[766]     Levi  r.  Lewis.     June  15th,  lt!59. 

[Afliimed  in  Exchequer  Chamber,  9  C.  B.  N.  S.  872.] 

A.  let  premises  to  B.  for  a  term  which  expired  at  Lady  Day,  1858.  B.  had  underlet  to 
C.  for  the  whole  of  his  term.  The  term  having  expired,  C.  applied  to  A.  to  accept 
him  as  hi.s  tenant  for  a  further  term,  which  A.  refu.sed  to  do,  saying  that  B.  was  his 
tenant.  C.  continued  in  possession  till  after  Michae'mas  1858,  when  B.  sued  him 
for  the  half-year's  rent,  and  afterwards  paid  A.  (who  received  the  same)  the  rent 
which  would  have  become  due  from  him  (B.)  to  A.,  assuming  his  tenancy  to  be  still 
subsisting  : — Held,  that  the  action  was  maintainable. 

This  was  an  action  for  use  and  occupation  of  premises  in  Fetter  Lane.  The 
plaintiff  claimed  a  half-year's  rent  from  the  25th  of  starch  to  the  29th  of  September, 
1858.     The  defendant  pleaded  never  indebted,  whereupon  issue  was  joined. 

The  facts  which  appeared  in  e\idence  at  the  trial  before  Wille-s,  J.,  at  the  sittings 
in  Middlesex  after  last  Michaelmas  Term,  were  as  follows  : — One  John  Knight,  the 
superior  landlord  of  the  premises  in  question,  had  let  them  to  the  plaintiff,  Levi,  for  a 
term  which  expired  at  Lady-Day,  1858.  Levi  had  underlet  the  premises  to  the  defen- 
dant, Lewis,  for  the  whole  of  his  term.  The  term  for  which  the  premises  had  been  so 
let  by  Knight  to  Levi,  and  by  Levi  to  Lewi.s,  having  expired,  Lewis,  the  undertenant, 
applied  to  Knight  to  accept  him  as  his  tenant  for  a  furthei'  term  ;  but  Knight  declined 
to  do  so,  referring  to  Levi  as  being  still  his  tenant.  Lewi<  continued  to  occupy  the 
premises;  and,  a  half-year's  rent  becoming  due  at  Michaelmas,  1858,  Levi  brought 
this  action  for  use  and  occupation.  After  the  commencement  of  the  action  Levi  paid 
to  Knight,  and  the  latter  accepted,  the  half  year's  rent  which  would  have  become  due 
from  Levi  to  Knight  assuming  that  there  was  a  tenancy  subsisting  between  them. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no  evidence  to  go  to 
the  jury  of  a  use  and  occupation  of  the  premises  by  Lewis  as  tenant  to  Levi ;  and  the 
learned  judge,  being  of  this  opinion,  directed  a  nonsuit. 

H.  James,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection. 

[767]  Huddleston,  Q.  C,  and  G.  Francis,  on  a  subsequent  day,  shewed  cause. 
There  was  no  evidence  to  suppoi't  the  plaintiff's  claim.  To  entitle  him  to  sue  for  use 
and  occupation,  he  was  bound  to  shew  the  subsistence  of  a  contract  of  tenancy, 
express  or  implied,  between  himself  and  the  defendant.  Express  contract  there  was 
none  ;  for,  his  term  had  expired  :  and  no  contract  can  be  implied  from  the  circum- 
stance of  the  defendant  continuing  to  occupy  the  premises.  [Cockburn,  C.  J.  In 
what  character  did  he  so  continue  to  occupy?]  As  tenant  on  sufferance.  [Cockburn, 
C.  J.  To  whom  1]  To  Knight.  [Cockburn,  C.  J.  The  evidence  is  that  Knight 
repudiated  him,  and  treated  Levi  as  his  continuing  tenant,  and  afterwards  received 
the  half-year's  rent  from  Levi.]  In  Woodfall's  Landlord  and  Tenant,  7th  edit.  p.  193, 
it  is  said :  "  A  tenant  on  sufferance  is  he  who  enters  by  lawful  demise  or  title,  and 
afterwards  wrongfully  continues  in  possession  ;  as,  if  tenant  pur  autre  vie  continues 
in  po.ssession  after  the  death  of  the  cestui  que  vie  :  so,  any  one  who  continues  in  i 

possession  without  agreement,  after  a  particular  estate  is  ended  :  so,  if  a  tenant  for 
years  surrender,  and  then  hold  over,  he  will  be  either  tenant  on  suft'erance  or  a 
disseisor,  at  the  election  of  the  landlord.  An  under-tenant  who  is  in  possession  at  the 
determination  of  the  original  lease,  and  is  permitted  by  the  reversioner  to  hold  over, 
is  quasi  a  tenant  at  sufferance."  And  the  authorities  cited  support  these  positions. 
In  Burne  v.  Bichardsan,  i  Taunt.  720,  it  was  held  that  a  termor  who  lets  to  an  under- 
tenant cannot,  after  his  term  has  expired,  enforce  the  continuance  of  the  under-tenancy 
by  distress,  if  the  under-tenant  refuses  to  acknowledge  him  as  landlord,  or  pays  him 
under  threat  of  distress,  although  the  under-tenant  still  retains  the  possession  :  and, 
according  to  the  opinion  of  Sir  James  Mansfield,  the  under-tenant  so  retaining  the  posses- 
sion after  the  expiration  [768]  of  the  term,  and  not  the  termor,  would  be  the  person 
liable  for  mesne  profits.     [Willes,  J.     That  dictum  of  Sir  James  Mansfield  has  since 
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been  overruled:  see  l>oe  y.  Harlow,  12  Ad.  &  E.  40.  Coekburu,  C.  J.  In  Burne  v. 
liichardson,  the  party  claiming  was  the  superior  landlord.]  Ihbs  v.  RklMnlson,  9  Ad. 
&  E.  849,  1  P.  &  D.  G18,  will  probably  be  relied  on  by  the  other  side  ;  but  the  ground 
of  the  decision  there  was,  that  there  was  a  continuing  tenancy. 

H.  James,  in  support  of  the  rule.  The  only  question  is,  whether  there  was  any 
evidence  at  all  that  Levi,  with  Knight's  concurrence,  remained  tenant  of  these 
premises.  Actual  personal  possession  was  not  necessaiy.  Ibbti  v.  liichardson  is 
precisely  in  point.  There,  lessees  for  a  term  ending  on  the  11th  of  October,  underlet 
to  C.  from  year  to  3'ear,  subject  to  the  determinaton  of  their  own  interest.  Upon  the 
expiration  of  the  term  C.  refused  to  quit,  and  held  over  against  the  will  of  the  lessees. 
On  the  IGth  of  October  the  lessees  distrained  on  C.  for  rent  due  before  the  11th.  On 
the  14th  of  December,  C.  quitted  ;  and  the  lessees  then  tendered  possession  to  the 
original  landloi'd,  who  refused  to  accept  it.  It  was  held  that  the  lessee  was  liable,  in 
an  action  for  use  and  occupation,  for  the  period  between  the  11th  of  October  and  the 
14th  of  Deceml)er.  Lord  Denman  there  says:  "If  the  defendants,  after  the  expira- 
tion of  their  lease,  had  let  the  premises  anew  to  C,  the  case  would  have  been  a  very 
clear  one.  Here  they  distrained,  as  upon  a  continuance  of  their  own  interest,  and  did 
not  offer  to  deliver  up  the  key  or  the  possession  until  the  14th  of  December.  When 
C.  held  over,  there  was  a  sufficient  reversion,  as  between  them  and  C,  to  enable  them 
to  distrain  if  they  pleased."  And  Littledale,  J.,  said  :  "  No  doubt,  the  ordinary 
coarse  under  these  circumstances  [769]  would  be  to  bring  ejectment;  but  the  plaintiff 
may  waive  the  tort,  and  sue  for  use  and  occupation  ;  or  he  might  have  maintained  an 
action  for  not  delivering  up  possession.  After  a  recovery  in  ejectment,  he  might  have 
recovered  mesne  profits  until  the  day  when  the  possession  was  tendered  to  him  :  so, 
here,  he  may  recover  rent  for  that  period.  C.'s  possession,  being  obtained  by  and 
through  the  defendants,  is  to  be  taken  as  their  possession."  The  acceptance  by 
Knight  of  the  half-year's  I'ent  from  Levi,  though  after  the  commencement  of  the 
action,  was  a  clear  recognition  by  him  of  the  continuance  of  Levi's  tenancy  ;  and  the 
defendant  could  not  set  up  the  jus  tertii  without  shewing  an  actual  exercise  of  that 
right :  Ddanetj  v.  Fox,  ante,  vol.  ii.,  p.  768. 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court  (a). 

The  facts  of  this  case  seem  to  be  these  : — Knight,  the  superior  landlord,  had  let 
the  subject  of  occupation  to  Levi,  the  plaintiff.  Levi  had  underlet  to  Lewis,  the 
defendant,  for  the  whole  of  his  term,  leaving  no  reversion  in  himself.  Levi's  interest 
and  Lewis's  having  thus  expired  together,  Lewis  applies  to  Knight  to  be  allowed  to 
become  tenant  to  iiim.  Knight:  Init  Knight  refuses,  and  i-efers  to  Levi  as  still  tenant. 
Lewis  continues  to  occupy.  Levi  thereupon  sues  Lewis  in  this  action  for  use  and 
occupation  after  the  cx|)iration  of  his  term.  Levi,  after  action  brought,  pays  I'cnt  to 
Knight  for  the  time  during  which  Lewis  had  occupied  aftei'  the  expiration  of  the  term, 
which  lent  Knight  accepts  as  due  to  him  from  Levi. 

[770]  The  question  is,  whether  there  was  any  evidence  to  go  to  the  jury  of  an 
implied  contract  by  Lewis  to  pay  Levi  for  the  occupation  of  the  premises. 

We  think  there  was.  Conceding  that  the  relative  position  of  the  parties  would 
not  alone  have  enalilod  Levi  to  bring  the  action,  yet  the  conduct  of  the  parties  was 
such  that  wc  think  there  was  evidence  from  which  a  jury  might  infci'an  luiderstanding 
or  implied  contract  between  Levi  and  Lewis,  that  Lewis  should  ]r,iy  !>evi  for  the 
occu])ati()n  of  the  jiremises.  Knight  insists  on  iuilding  Le\  i  still  lial)le  ;  and  Lewis 
knows  it.  Indeed,  Levi  pays  Knight  rent.  It  is  true  that  was  after  action  bi-ought : 
but  it  may,  nevertheless,  in  the  opinion  of  the  jury,  I'etiect  light  on  the  original  under- 
standing of  the  parties,  and  help  to  shew  that  the  tenancy  between  Knight  and  Levi 
still  continued,  and  was  treated  by  all  the  parties  as  continuing.  The  jury  might 
have  thought  that  Lewis  must  have  known  that  he  was  not  considered  as  tenant  to 
Knight,  but  that  he  was  considered  as  tenant  to  Levi,  and  that  Kin'ght  and  Levi 
severally  shew  by  their  conduct  that  they  each  took  the  same  view  of  the  ease. 

We,  however,  give  no  opinion  as  to  the  conclusion  to  which  the  jury  ouglit  to 

(a)  The  case  was  argued  before  Cockburn,  C.  J.,  Crowder,  J.,  Willes,  J.,  and 
Byles,  J.,  but  the  Lord  Chief  Justice  was  translated  before  the  judgment  wus 
l)repared. 
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come,  but  only  decide  that  there  was  evidence  to  go  to  the  jury.  The  rule,  therefore, 
must  be  made  absolute. 

The  above  is  to  be  considered  as  the  judgment  of  my  Brothers  Crowder  and  Byles. 
1  retain  the  opinion  I  expressed  at  the  trial,  but  do  not  think  it  necessary,  this  being 
a  motion  against  my  ruling,  to  deliver  a  formal  judgment. 

Rule  discharged. 

[771]     Smith  r.  Scott.     June  15th,  1859. 

[S.  C.  5  Jur.  N.  S.  1356.] 

The  declaration  stated,  that,  by  deed, — reciting  that  the  plaintiff  had  obtained  a  grant 
of  letters-patent  for  his  invention  of  certain  improvements  in  manufacturing  and 
getting  up  wire  rope, — it  was  witnessed  that  the  plaintiff  did  thereby  grant  to  the 
defendant  full  and  exclusive  licence  and  authority  to  use,  exerci.se,  and  put  in 
practice  the  said  invention,  and  to  sell  the  wire  rope  so  to  be  made  by  him,  within 
a  given  district  in  England  :  And  the  defendant  covenanted,  amongst  other  things, 
"that  he  would  well  and  truly  pay  to  the  plaintiff  11.  per  ton  for  all  wire  rope 
manufactured  by  him  by  the  aid  of  the  machinerj^  of  the  plaintiff  under  and  by 
virtue  of  the  said  patent  process,"  at  the  end  of  every  three  months ;  "  that  he 
would  make  and  deliver  to  the  plaintiff  at  the  expiration  of  every  thi'ee  months 
a  true  statement  in  writing  of  the  number  of  tons  of  rope  so  manufactured  by  him 
as  aforesaid  ;  and  also  should  and  would  permit  and  suffer  the  plaintiff  at  all  reason- 
able time  to  examine  his  books  and  accounts,  for  the  purpose  of  ascertaining  the 
accuracy  of  the  statement  thereby  covenanted  to  be  delivered  :  "  And  the  plaintiff 
by  the  said  deed  also  covenanted  with  the  defendant,  that,  during  the  continuance 
of  the  grant  thereby  made,  he  would  not,  without  the  consent  in  writing  of  the 
defendant,  use,  exercise,  or  put  in  practice,  or  vend,  or  grant  to  any  other  person 
or  persons  licence  or  authority  to  use,  exercise,  or  vend  wire  rope  manufactured  as 
aforesaid  within  the  district  thereinbefore  mentioned,  but  "  that  within  such  limits 
the  defendant  should  have  and  be  entitled  to  the  exclusive  right,  liberty,  and 
privilege  of  manufacturing,  vending,  and  disposing  of  wire  rope  made  under  and 
by  virtue  of  the  said  patent  process." — The  breaches  assigned  were, — first,  non- 
payment of  the  stipulated  11.  per  ton, — secondly,  non-delivery  of  tri-monthly 
accounts, — thirdly,  refusal  to  permit  the  plaintiff  to  examine  the  defendant's  books 
and  accounts. — The  defendant  pleaded, — fifthly,  that  the  plaintiff  did  not  give,  nor 
did  the  defendant  take  or  have,  such  exclusive  licence  within  such  district,  as  by 
the  said  deed  provided  for, — eleventhly,  that  the  said  invention  was  woi'thless  and 
of  no  public  utility  or  advantage,  and  was  not  new  as  to  the  pul)lic  use  thereof  in 
England,  and  that  the  plaintiff  was  not  the  true  and  first  inventor  theieof  ;  that 
the  defendant  never  got  or  took  any  advantage  or  benefit  under  the  said  deed  in 
regard  to  the  said  in\ention  ;  and  that,  at  the  time  of  the  making  of  the  said  deed, 
the  plaintiff  knew  the  matters  aforesaid,  and  the  defendant  did  not,  and  had  no 
notice  or  knowledge  thereof : — Held,  that  the  fifth  plea  was  bad,  as  traversing  the 
effect  of  the  deed  ;  and  that  the  eleventh  plea  was  also  bad  as  a  plea  of  failure  of 
consideration,  the  licence  being  by  deed,  and  not  amounting  to  a  plea  of  fi-aud. 

This  was  an  action  for  the  breach  of  an  agreement  under  seal  for  a  licence  for  the 
exclusive  use  of  a  patent  invention. 

The  declaration  stated,  that,  by  deed, — reciting,  among  other  things,  that  the 
plaiutift's  had  obtained  a  grant  of  letters-patent,  bearing  date  the  "J-lth  of  May,  1849, 
for  his  invention  of  certain  improvements  in  manufacturing  and  getting  up  wire  rope, 
for  the  term  of  years  therein  mentioned, — it  was  witnessed  that  the  plaintifl'  did 
thereby  grant  unto  the  defendant  full  and  exclusive  licence  and  authority  to  use, 
exercise,  and  put  in  practice,  at  any  work  or  works  belonging  to  him,  the  said  inven- 
tion, and  to  vend,  sell,  and  dispose  of  the  wire  rope  so  thereby  allowed  to  be  made 
and  provided  at  such  works,  to  any  person  or  persons,  com-[772]-pany  or  companies, 
within  the  county  of  Lancaster  (except  only  the  town  of  Liverpool),  and  within  the 
counties  of  York  and  Derby,  and  the  northern  division  of  the  county  of  Staflbrd,  for 
and  during  and  unto  the  full  end  and  term  granted  by  the  said  letters-patent :  And 
the  plaintiff  thereby  covenanted  with  the  defendant,  that  he  would  supply  to  and 
erect  and  put  up  at  the  works  of  the  defendant,  situate  at    Knutsford   \'ale,  near 
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Manchester,  all  the  machinery,  fittings,  and  apparatus  necessary  for  the  completion 
of  four  machines  for  the  purposes  of  the  said  manufacture,  and  would  well  and  effectu- 
ally set  up  and  finish  the  same  in  complete  workitij^  ordei-,  and  in  full  accordance  with 
the  said  letters-patent,  on  or  before  the  "Jyth  of  December,  1S54,  and  would  make 
charges  to  the  defendant  for  the  same  at  such  prime  cost  prices  only  as  he  should 
have  paid  or  expended  for  the  same, — such  chai'gcs  under  no  circumstances  to  exceed 
on  the  whole  the  principal  sum  of  4001.  ;  and  would,  when  required  by  the  defendant, 
deliver  in  writing  a  true  and  just  account  of  such  charges:  And  the  defendant 
covenanted  with  the  plaintiff  that  he  would,  on  the  execution  of  the  said  deed,  pay 
into  the  hands  of  the  plaintiff  the  sum  of  l;];il.  6s.  bd.  in  part  discharge  of  the  costs 
of  supplying  and  erecting  the  said  four  machines  as  aforesaid ;  and  that  he  would  also 
pay  into  the  hands  of  the  plaintiff  the  further  sum  of  1331.  6s.  8d.  on  the  complete 
erection  to  the  satisfaction  of  the  defendant  of  two  of  the  said  machines  in  manner 
aforesaid  ;  and  tl)at,  on  the  erection  and  fitting  up  of  the  whole  of  the  said  four 
machines  in  complete  working  order  and  condition  in  manner  aforesaid  to  the  entire 
satisfaction  of  the  defendant,  the  defendant  would,  on  a  delivery  to  him  of  a  true  and 
just  statement  of  the  entire  cost  aiid  charges  expended  in  erecting  the  same,  pay  into 
the  hands  of  the  plaintiff  the  residue  of  such  costs  and  charges,  pro-[773]-vided  the 
.same  did  not  on  the  whole  exceed  the  sum  of  4001.  ;  but,  if  such  costs  and  charges 
should  exceed  in  amount  that  sum,  then  that  he  would  pay  the  same  costs  to  the 
amount  of  4001.  and  no  more,  inclusive  of  the  two  several  sums  of  1331.  6s.  tSd. 
covenanted  to  be  paid  as  aforesaid  ;  And  the  defendant  did  further  covenant  that  he 
the  defendant  would  well  and  truly  pay  to  the  plaintiff  the  sum  of  ll.  sterling  per 
ton  for  eveiy  ton  weight  of  wire  rope  manufactured  and  provided  by  the  defendant 
by  the  aid  of  the  said  machinery  under  and  by  virtue  of  the  said  patent  process,  such 
payment  to  be  made  at  the  end  of  three  calendar  months,  and  the  first  payment 
thereof  to  be  made  at  the  expiration  of  the  first  three  calendar  months  after  the 
defendant  should  have  commenced  working  the  said  machinery  ;  and,  further,  that  he 
the  defendant  would  make  and  deliver  to  the  plaintiff,  at  the  expiration  of  every  three 
calendar  months  as  aforesaid,  a  true  statement  in  wi'iling  of  the  number  of  tons  weight 
of  r'ope  so  maiuifactured  aird  produced  by  him  as  afor'osaid,  the  Hr'st  statement  thei'cof 
to  be  deli\crcd  at  the  expir'ation  of  the  fir-st  three  calendar  months  aftei' the  defendant 
should  have  commenced  working  the  .said  machinei-y  ;  and  also  should  and  would, 
within  one  calendar  month  after  each  of  the  said  days  or'  times  up  to  which  the  said 
statement  should  be  prepared,  cer'tify  the  same  either  on  oath  or  by  solenni  deelaru- 
tion  as  the  law  should  permit  and  direct,  if  and  when  recjuiied  by  the  plaintiff  so  to 
do ;  and  also  should  and  would  permit  and  sulfer  the  plaintitt'  at  all  reasorrable  times 
in  the  day  tirrre  to  examine  the  books  aird  accounts  of  the  defendant  for  the  purpose 
of  ascertaining  the  accur'acy  of  the  said  sbitement  thei'eby  covenanted  to  be  delivered 
as  aforesaid  :  And  the  plainlilf  by  the  .said  deed  also  covenairtcd  with  the  defendant, 
that,  during  the  continuance  of  the  gr'ant  tluu'cby  [774]  made,  he  the  plaintitf  would 
irot,  without  the  consent  in  writing  of  the  defendant  lir'st  oblained  for  that  piupose, 
use,  exercise,  or'  put  iir  pr-aclico,  or  vend  oi'  dispose  of,  or  gi-ant  to  any  other-  jicrson 
or  persons,  eomparry  oi'  companies,  licence  or  authority  to  use,  exercise,  anil  put  in 
practice,  or  veird  and  dispose  of,  wire  rope  manufactured  as  aforesaid  within  tiie 
coirnties  and  parts  of  counties  thereinbefore  mentioned,  but  that  witiiin  such  limits 
the  defeirdatrt  should  have  and  be  errtitled  to  the  exclusive  right,  liberty,  aird  i)ri\ilego 
of  manufacturing,  vending,  and  disposing  of  wir-e  rope  ma<le  under  and  by  virtue  of 
the  said  jjatent  pr'ocess,  in  the  maimer  and  subject  to  tiie  covenants  and  provisoes  in 
the  said  deed  mentioned  and  contained  :  Averment,  that  the  plaintitf  flid,  in  inirsuanco 
of  the  covenants  contained  in  the  sairl  deed,  supply,  erect,  and  |)ut  up  at  the  works 
of  the  defendant  situate  at  Knutsfoid  Vaii;  aforesaid,  the  said  four  machines  aci-ording 
to  his  said  covenant,  and  that  tiie  dcfcnd.'int  comnieii('(!d  working  the  .said  machinery, 
and  that  all  things  had  been  done  and  happened  which  ought  to  lia\e  lieen  done  and 
happened  to  entitle  the  plaintitf  to  the  iieiforiiiaiK'C  b}-  tire  defendant  of  the  s;iid 
.several  covenants  by  him  to  lie  pcifornied  a<'Coi'ding  to  the  said  deed  ;  and  that, 
although  the  flefendant  manufactured  and  produced,  by  .aid  of  the  said  inachinory, 
under  and  by  virtue  of  the  said  process,  diver-s,  to  wit,  10,000  tons  weight  of  wire 
rope;  yet  the  defendant  did  not  nor  would  pay  to  the  plaintiff  the  said  sum  of  II. 
per  ton  upon  the  said  (juantity  of  wire  rope  so  manufactured,  or  any  part  tiioreof ; 
and  that,  although  diver's,  to  wit,  ten  periods  of    three  ('alendar  months  each  had 
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expired  since  the  defeudant  commenced  working  the  said  machinery,  the  defendant 
did  not  nor  would  at  or  after  the  expiration  of  an}'  of  the  said  periods  make  and 
deliver  to  the  plaintiflFa  true  statement  in  writing  [775]  of  the  number  of  tons  weight 
of  wire  rope  so  manufactured  and  pioduced  by  him  ;  and  that,  although  the  defendant 
had  been  oftentimes  requested  by  the  plaintiff  at  reasonable  times  in  the  day  in  that 
behalf  to  permit  and  suffer  the  plaintiff  to  examine  the  books  and  accounts  of  the 
defendant  for  the  purpose  of  ascertaining  the  accuracy  of  the  statement  by  the  defen- 
dant covenanted  to  be  made  as  aforesaid,  yet  the  defendant  did  not  nor  would  permit 
or  suffer  the  plaintiff  so  to  do. 

Fifth  plea, — that  the  plaintiff  did  not  give,  nor  did  the  defendant  take  or  have, 
such  exclusive  licence  within  such  district,  as  by  the  said  deed  provided  for. 

Eleventh  plea, — that  the  said  invention  was  worthless  and  of  no  public  utility  or 
advantage  whatever,  and  was  not  new  as  to  the  public  use  thereof  in  England,  and 
that  the  plaintiff  was  not  the  true  and  first  inventor  thereof :  and  that  the  defendant 
never  got  or  took  any  ad\'antage  or  benefit  under  the  said  deed  in  regard  to  the  said 
invention,  and  at  the  time  of  the  making  of  the  said  deed  the  plaintiff"  knew  the  matters 
aforesaid,  and  the  defendant  did  not,  and  had  no  notice  or  knowledge  thereof. 

The  plaintiff  demuired  to  the  fifth  plea,  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  the  matter  therein  pleaded  does  not  go  to  the  whole  consideration 
for  the  covenants  of  the  defendant  for  the  breach  of  which  the  action  is  brought." 

He  also  demurred  to  the  ele\enth  plea,  on  the  ground  "  that  there  is  no  warranty 
in  the  deed  of  the  utility  or  novelty  of  the  invention,  or  of  the  validit\'  of  the  patent 
which  the  defendant  by  the  deed  obtained  a  licence  to  use."     Joinder. 

\V.  S.  Cross,  in  support  of  the  demurrer.  The  fifth  plea  shews  a  partial  failure  of 
consideration  only.  The  declaration  alleges  a  grant  of  an  exclusive  licence  to  [776] 
use  the  patent.  The  defendant  pleads  that  the  plaintitt'  did  not  give,  nor  did  he  the 
defendant  take  or  have,  such  exclusive  licence  as  by  the  deed  provided  for.  He 
admits,  therefore,  that  he  took  some  benefit  from  the  licence.  This  plea  seems  to  be 
founded  upon  CImnter  v.  Leese,  4  Exch.  "29.5.  There,  by  agreement,  not  under  seal, 
between  the  plaintiff  and  A.,  B.,  and  C,  of  the  one  part,  and  the  defendant  of  the 
other  part, — I'eciting  that  the  plaintiff'  had  obUvined  a  patent  for  an  improvement  in 
furnaces,  and  was  solely  interested  in  another  patent  invention  ;  that  the  plaintiff'  and 
A.  had  obtained  a  patent  for  another  invention,  the  plaintiff'  and  B.  for  another,  and 
the  plaintiff'  and  C.  for  another, — it  was  agreed  between  the  said  parties,  that,  for  the 
considerations  therein  mentioned,  it  should  be  lawful  for  the  defendants  exclusively  to 
use,  manufacture,  and  sell  any  or  all  of  the  said  patent  inventions,  within  cert;iin 
limits,  during  the  continuance  of  the  several  patents,  on  certain  terms,  viz.  that  an 
office  and  warehouse  should  be  prepared  for  the  sale  of  articles  connected  with  the 
inventions,  and  that  books  of  account  of  the  sale  of  each  of  the  inventions  should  be 
kept  there  by  the  defendants,  and  be  open  at  all  times  to  the  inspection  of  the  parties 
thereto  of  the  first  part ;  that  the  defendants  should  pay  to  the  plaintiff'  4001.  a  year 
as  a  consideration  for  the  licence  for  the  sale,  &c.  of  all  the  aforesaid  patents,  and 
that  such  sum  should  be  charged  as  a  payment  by  the  defendants  in  their  books  of 
account ;  that  they  should  pay  A.  a  certain  rateable  sum  on  all  machines  used,  itc. 
on  his  patent  pi-inciple  ;  that  they  should  also  pay  the  plaintiff'  a  moiety  of  the  net 
profit  to  arise  from  all  the  said  inventions  (except  those  in  which  B.  &  C.  were  inter- 
ested),— to  the  plaintiff'  and  B.  two  thirds  of  the  net  profit  to  aiise  from  theirs, — and 
to  the  plaintiff"  and  C.  two  thirds  of  the  [777]  net  profit  to  arise  from  theirs  :  and  it 
was  agreed  that  either  of  the  parties  might  determine  the  agreement  at  the  end  of 
five,  seven,  or  ten  years.  In  an  action  on  this  agreement,  by  the  plaintiff'  above,  to 
recover  a  half-yearly  payment  of  the  4001.,  the  defendants  set  out  the  plaintiff's  patent 
for  the  improvement  in  furnaces,  and  pleaded  that  it  was  not  at  the  time  of  the  grant 
a  new  invention  as  to  the  public  use  thereof  in  England,  whereby  the  grant  was  void, 
which  the  plaintiff'  at  the  time  of  the  making  of  the  agreement  well  knew.  It  was 
held,  on  demurrer,  that  the  plea  was  a  Ijar  to  the  action.  But  in  that  case  the  con- 
tract was  altogether  executory.  Lord  Abinger,  in  giving  judgment,  said :  "  In  the 
present  case  it  does  not  appear  to  the  court  that  the  defendants  ever  accepted  or 
enjoyed  any  part  of  the  patents  which  were  the  consideration  of  their  agreeing  to  pay 
4001.  a  year  to  the  plaintiff,  nor  that  the  sum  they  so  agreed  to  pay  can  in  any  manner 
be  apportioned  amongst  the  ditt'eient  patents  which  they  might  have  had,  the  posses- 
sion of  all  and  each  being  an  entire  consideration."     [Willes,  J.     Is  not  this  plea  bad 
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oil  another  ground,  viz.  Lliat  the  defendant  is  estopped  from  denj'ing  that  whieh  is 
witnessed  by  the  deed  ]  The  plea  is  non  est  factum  or  nothing.  It  is  like  a  plea 
of  non  demiset,  when  the  declaration  shews  a  demise  by  indenture.]  The  estoppel 
appears  upon  the  record.  [Williams,  J.  The  fifth  plea  only  seems  to  deny  that 
there  was  such  a  deed.  Proceed  to  the  eleventh  plea.]  The  eleventh  plea  contains 
an  allegation  which  is  not  found  in  the  second  plea  in  Hall  v.  Conder,  ante,  vol.  ii. 
p.  22,  viz.  that  the  plaintift's  knew  the  matters  aforesaid,  and  the  defendant  did  not: 
but,  in  the  absence  of  fraud,  that  clearly  makes  no  difference,— .b'/y«7/i  v.  Neale,  ante, 
vol.  ii.  p.  67;  Lam-'i  v.  I'ur.st;/;  6  Ad.  &  E.  930.  [Williams,  J.  The  plea  does  not 
aver  that  the  plaintitl"  know  that  the  defendant  [778]  had  no  notice  or  knowledge 
that  the  invention  was  worthless  and  not  new.]  And  it  contains  no  averment  of 
fraud  or  misrepresentation.  The  plaintiti'  contracted  to  grant  a  licence  to  use  the 
invention  such  as  it  was.     He  was  not  bound  to  reveal  all  he  knew. 

Milward,  contra.  Chanter  v.  Leese  is  a  distinct  authority  for  the  validity  of  the 
eleventh  plea,  which  alleges  that  the  plaintiff,  at  the  time  of  the  grant,  knew  that  the 
thnig  the  exclusive  licence  to  use  which  he  professed  to  grant  to  the  defendant  was 
worthless  and  not  the  subject  of  a  patent.  In  Hall  v.  Conder,  Smith  v.  Neale,  and 
Lawtc  V.  I'uivei;  the  plaintiff  bona  fide  believed  he  had  a  valid  patent.  In  giving 
the  judgment  of  the  Exchequer  Chamber  in  Chanter  v.  Leese,  5  M.  &  W.  698,  700, 
Tindal,  G.  J.,  says  :  "The  defendant  is  not  in  a  situation  with  respect  to  the  plaintiff' 
similar  to  that  of  a  tenant  towards  his  landloi-d,  and  is  in  no  way  estopped  from 
shewing  any  failure  of  the  consideration  for-  his  promise  to  pay  the  annuity  to  the 
plaintitT,  which  may  be  sufficient  to  bar  the  plaintiff  of  his  action.  It  is  admitted  by 
the  demurrer  that  a  |)artial  failure  of  the  consideration  has  takerr  place,  viz.  that  one 
of  the  six  patents  is  \oid.  The  lear'ned  counsel  for-  the  plaintiff  ar-guod,  that,  as  no 
fraud  is  alleged,  the  defendant  may  have  known  that  it  was  so  void,  and  yet  have 
entered  into  the  agreement.  We  dissent,  however-,  altogether  from  this  reasoning. 
The  patent  being  void,  no  berretit  in  respect  of  it  could  accrue  to  the  defeirdauts  ;  and 
we  think  we  are  not  to  presume  that  any  such  improvident  bargain  took  place."  And 
in  Luwes  v.  Fuiser,  Erie,  J.,  says, — "  I  am  decidedly  of  opinion,  that,  if  the  plaintiff' 
had  known  that  the  patent  was  void,  this  -would  pi-ove  fraud  on  his  part ; "  and  the 
judgmeril  proceeded  upon  the  gr-oirrid  of  the  want  of  any  such  allegation.  [Willes,  J. 
That  slicws  that  it  is  [779]  matter  of  evidcrrce  oirly.  Williams,  J.  If  you  want  to 
allege  fraud,  why  not  plead  it  (a)!  Would  it  be  competerrt  to  the  lessee,  in  arr  action 
uporr  the  irrdcntuie,  the  lease  being  granted  liy  a  mortgagor,  to  plead  that  the  plairrtitt 
had  rro  title  !  In  the  case  of  Chanti-r  v.  Leese,  the  contr-act  was  irot  under  seal.  |  The 
plaintiir  starts  with  the  a.ssuniption  that  his  patent  is  a  valid  orre,  and  that  it  was 
cornjjeterrt  to  him  to  exelirde  all  others  fr-om  making  arrd  selling  the  patent  article, 
and  to  convey  to  the  defendant  the  exclusive  right  of  making  arrd  sellirrg  it.  As 
to  the  fifth  plea,  there  is  no  estoppel.  The  declaration  does  not  allege  affirmatively 
that  the  plaintiff  nrade  the  grairt,  but  merely  that  it  was  witnessed  that  he  made  it. 
[Williams,  .).     That  is  quite  sutiieierrt  in  a  declar-ation,  thoirgh  not  in  a  plea.) 

Ci-oss,  irr  reply.  In  Chanter  v.  Leese,  the  agreemcrrt  has  not  been  acted  irpon. 
Here,  the  plaintiff  is  nror-ely  suing  for  the  i-oyalty  agr-eeil  to  be  paid  for-  that  which 
the  defendant  has  actually  mariufactrri-ed  under  the  patent.  At  the  most  the 
allegation  can  only  anroirrrt  to  a  par-ti.-il  failur-e  of  consideration.  Both  pleas  ar'c 
e(jually  bad. 

\Vil>Li.\iM.s,  J.  I  am  of  opirrion  that  the  plaiirtill'  is  entitled  to  judgment  on  these 
denrurrer-s.  The  fifth  plea  is  clear-ly  bad.  It  is  not  a  plea  of  iron  est  factum,  liut 
simply  a  plea  denying  the  effect  of  the  deed  as  stated  in  the  declaration.  rh(!  pr-oper 
nioilc  of  taking  advantage  of  a  variance  between  the  alleged  and  the  real  eti'ect  of  a 
deed  is,  by  a  plea  of  non  est  factum,  and  not  by  such  a  plea  as  this.  Then,  as  to  the 
eleventh  plea  That  may  be  tli\ided  into  two  parts.  The  first  part  of  that  plea  states 
that  the  said  invention  was  worthless  and  of  no  public  utility  or  advantage  [780] 
whatiiver-,  and  was  not  new  as  to  the  public  use  thereof  in  luigland,  and  that  the 
plaiirtill'  was  not  the  tr-ric  and  first  inventor  thereof.  So  far  the  plea  is  clearly  l)ad, 
upon  the  authority  of  llall  v.  Cornier,  ante,  vol.  ii.  ]).  22,  Smith  v.  Aeale,  ante,  vol.  ir. 
p.  G7,  anil  jMives  v.  Purser,  G  Ellis  &  Ii.  t).'3U.  But  then  it  is  said  that  that,  coupled 
with  the  latter  part  of  the  plea, — which  alleges  th;it  llie  di^fcridant    never-  got  or-  took 

(a)  There  was  a  plea  of  fraud  upun  the  recoril. 
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any  advantage  or  benefit  under  the  said  deed  in  regard  to  the  said  invention,  and  at 
the  time  of  the  making  of  the  said  deed  the  plaintiff  knew  the  matters  aforesaid,  and 
the  defendant  did  not,  and  had  no  notice  or  knowledge  thereof, — amounts  to  an  aver- 
ment that  the  plaintiff'  at  the  time  of  the  making  of  the  deed  knew  that  the  patent 
was  a  nullity,  and  the  defendant  did  not,  and  therefore  the  case  ought  to  be  governed 
by  Ckankr  v.  Leese,  -1  M.  &  W.  "295,  5  M.  &  W.  698,  where,  the  plaintiff'  having  con- 
tracted, that,  in  consideration  of  a  certain  yearly  payment,  the  defendant  should  have 
the  exclusive  light  to  manufacture  a  certain  patent  article,  it  was  held  to  be  a  good 
answer  to  an  action  for  the  ainiual  payment  to  shew  that  by  reason  of  the  invalidity 
of  the  patent  the  consideration  wholly  failed.  It  is  also  said,  that,  besides  failure  of 
considei'ation,  the  plea  imports  knowledge  on  the  plaintiff's  part  of  the  worthlessness 
of  that  the  exclusive  use  of  which  he  contracted  to  grant.  This,  howevei',  being  a 
contract  under  seal,  the  defendant  is  estopped  from  going  into  the  consideration  ;  and 
the  allegation  of  knowledge  in  the  plaintiff  and  absence  of  knowledge  in  the  defendant 
does  not  amount  to  an  allegation  of  fraud.  The  agreement  being  under  seal,  and  no 
fraud  being  alleged,  the  parties  are  bound  by  it,  and  the  plea  is  bad. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  fifth  plea,  which  demises  that  the 
plaintiff  gave  and  that  the  [781]  defendant  took  or  had  such  exclusive  licence  within 
such  district  as  by  the  deed  provided  for,  is  plainly  a  bad  plea,  on  the  ground  that  it 
traverses  the  effect  of  the  deed  :  see  Com.  Dig.  Estoppel  (A.  3)  ;  Co.  Litt.  3.52  a. 
The  reason  is  obvious  :  a  party  who  executes  a  deed  is  estopped  from  denying  that 
which  the  deed  upon  the  face  of  it  expresses.  If  he  wishes  to  allege  that  the  deed  is 
not  truly  set  out  in  the  declaration,  he  must  deny  that  it  is  his  deed.  If  he  admits 
that  it  is  his  deed,  he  cannot  deny  the  effect  of  it.  For  this  there  is  abundant  authority. 
If  a  defendant  were  allowed  so  to  plead,  he  would  be  going  into  matters  of  fact  dehors 
the  deed  for  the  purpose  of  shewing  that  its  effect  was  not  as  stated  in  the  declaration. 
Thus,  in  the  case  of  a  demise  not  under  seal,  where  there  has  been  no  entry, — if  debt 
were  brought  on  such  a  demise,  the  tenant  might  plead  nil  habuit  in  tenementis  ;  and, 
if  he  shewed  that  the  phuntiff  had  no  title,  he  would  succeed.  But,  if  the  demise 
were  by  indenture,  the  tenant  would  be  estopped  from  pleading  nil  habuit  in  tene- 
mentis, or  that  the  landlord  did  not  demise,  for  then  he  would  be  allowed  to  shew 
that  the  deed  had  not  the  effect  alleged.  That  is  a  familiar  illustration  of  the  law. 
Here,  the  way  the  plea  would  operate,  if  it  weie  allowed  to  stand,  would  lie  this, — 
We  are  to  assume  that  the  patent  is  a  valid  patent,  and  that  a  licence  for  the  exclusive 
manufacture  has  been  granted.  Then  comes  the  plea,  denying  that  the  plaintiff  gave 
or  that  the  defendant  took  or  had  such  exclusive  licence.  Now,  that  plea  would  be 
proved  by  shewing  that  an  agent  of  the  plaintiff  had  granted  a  licence  to  some  small 
dealer  in  the  district,  and  so,  if  allowed,  it  might  defeat  the  deed  altogether.  In 
Boman  v.  Taylor,  2  Ad.  &  E.  278,  4  N.  &  M.  264:,  the  same  point  arose,  except  that 
the  deed  there  did  not  grant  an  exclusive  licence.  Taunton,  J.,  there  says  that  the 
case  comes  [782]  within  the  rule  that  a  party  shall  not  deny  what  he  has  asserted 
by  his  solemn  instrument  under  hand  and  seal :  and  he  distinguishes  the  case  from 
Hayne  v.  Malihy,  3  T.  E.  438,  by  .saying, — "Here,  there  is  an  express  averment  in  the 
deed  that  the  plaintiff  is  the  inventor  of  the  improvements  ;  there,  the  articles  of 
agreement  averred  nothing  as  to  the  originality  of  the  invention,  but  merel}'  stated 
that  the  plaintiffs  were  the  assignees  of  the  patent,  which  they  might  have  been, 
though  the  assignor  was  not  the  original  inventor."  The  law  of  estoppel  as  thus 
applied  is  a  most  just  and  equitable  one.  It  ajj pears  to  me  that  the  eleventh  plea  is 
also  a  bad  plea  Considered  as  a  plea  of  fraud,  it  is  consistent  with  all  that  is  alleged 
therein  that  the  plaintiff  may  have  been  under  the  impression  that  the  defendant 
knew  as  much  of  the  invention  as  he  himself  did.  Clearly,  therefore,  it  is  not  good 
as  a  plea  of  fraud.  As  a  plea  of  want  of  consideration,  it  is  equally  bad,  no  considera- 
tion being  necessary  in  the  case  of  a  contract  under  seal.  .And  considered  as  a  plea 
denying  the  validity  of  the  patent,  the  case  falls  within  Hall  v.  Cmulcr,  Smith  v.  Xeale, 
and  LaiKs  v.  I'lirsn;  which  shew  such  a  plea  to  be  invalid  ;  for  that,  in  such  cases, 
the  contract  is  for  the  use  of  the  patent  such  as  it  is.  The  case  of  Chanti-r  v.  Leese 
falls  within  the  rule  as  to  failure  of  consideration,  which  is  not  applicable  to  an  action 
upon  an  instrument  under  seal.  For  these  reasons,  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  judgment  on  both  pleas. 

Byles,  J.     I  am  of  the  same  opinion.     In  addition  to  the  technical  reasons  given 
by  my  two  learned  Brothers,  the  fifth  plea  is  obviously  bad,  inasmuch  as  it  does  not 


6C.  B.  (N.S.)783.  WlGENiS    V.   COOK  659 

shew  an  entire  failure  of  consideration.  It  is  quite  consistent  with  what  is  there  alleged, 
that  the  defendant  may  have  had  nearly  the  whole  consideration  [783]  for  which 
he  bargained.  The  eleventh  plea  does  go  on  to  allege  a  total  failure  of  consideration. 
To  this  it  seems  to  me  that  there  are  two  answeis  :  in  the  first  place,  the  contract 
being  by  deed,  failure  of  consideration  is  immaterial :  and  in  the  next  place,  it  is  not 
coni])etent  to  a  defendant  by  plea  to  deny  the  effect  of  a  deed  which  he  has  executed. 
He  may  plead  non  est  factum  ;  or  he  may  allege  fraud.  Now,  here,  the  plea  does  not 
allege  fraud  :  it  states  merely  that  which  may  be  evidence  of  fraud,  viz.  that  at  the 
time  of  the  making  of  the  deed  the  plaintiff  knew  that  the  alleged  invention  was  not 
new  or  useful,  and  that  the  defendant  had  no  notice  or  knowledge  ;  but  the  plea  omits 
to  add  that  the  plaintiff'  was  aware  of  the  defendant's  want  of  knowledge.  Indepen- 
dently, thei'efore,  of  the  technical  grounds  of  objection,  it  seems  to  me  that  the  two 
pleas  are  cleail}'  bad  in  substance. 

WlLLi.\MS,  J.  I  forgot  to  advert  to  the  argument  as  to  the  testatum  existit.  It 
has  long  been  established  that  it  is  allowable  to  the  plaintiff'  to  use  that  form  of 
declaring.  The  rule  as  stated  in  1  Wms.  Saund.  274,  n.  (1),  is  as  follows, — "In 
declarations,  whether  in  debt  or  covenant,  it  is  sufficient  to  sa}'  testatum  existit,  for 
it  is  only  inducement  to  the  action  ;  but,  in  pleas  and  advowries,  &c.,  it  is  the  sub- 
stance of  the  answer,  and  therefore  the  operation  of  the  deed  or  instiument  must 
be  expressly  averred,  and  not  stated  by  way  of  recital  or  argument," — citing  Stephenson 
V.  Steplumxon,  Gro.  Eliz.  195,  1  Siderf.  375,  Batchelour  v.  Gtuie,  Cro.  Car.  188,  Venning 
V.  I'lut,  Cro.  Jac.  383,  Bomoall  v.  Raiodorne,  Cro.  Jac.  537,  1  Lutw.  535,  Cooker  v.  Child 
2  Lev.  75,  Comyns's  Digest,  Pleader  (E.  3). 

Judgment  for  the  plaintiff. 

[784]     WiGENS  V.  Cook.     June  15th,  1859. 

[S.  C.  28  L.  J.  C.  P.  312  ;  6  Jur.  N.  S.  72.] 

The  declaration  contained  seven  counts,  one  of  which  was  a  count  in  trover  for  two 
deeds  and  two  authorities  for  the  delivery  of  deeds.  By  an  order  of  nisi  prius,  it 
was  agreed  that  the  record  should  be  withdrawn,  and  the  cause  and  all  mattci's 
in  difference  be  referred  to  an  arbitrator,  who  was  to  have  "all  the  powers  as  to 
certifying  of  a  judge  at  nisi  prius,"  the  costs  of  the  cause  to  abide  the  event  of  the 
award,  and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  made  his  award  in  favor  of  the  plaintiff'  as  to  the  two 
authorities  referred  to  in  the  count  in  trover,  with  one  farthing  damages,  and  found 
all  the  other  issues  for  the  defendant ;  and  he  gave  the  defendant  the  costs  of  the 
reference  and  award  : — Held,  that,  as  the  event  of  the  award  was  in  favor  of  the 
I)laintiff,  he  was  entitled  to  the  costs  of  the  cause, — the  3  &  4  Vict.  c.  24,  s.  2,  being 
inapplicable,  inasmuch  as  there  was  no  verdict. 

The  first  count  of  the  declaration  stated,  that,  before  the  making  of  the  promise 
thereinafter  next  mentioned,  to  wit,  on  the  3rd  of  Novembei',  1857,  a  certain  person, 
to  wit,  one  M.  \\ .  M'Ghec,  hud  ap[ilicd  to  the  plaiiititl'  to  advance  and  lend  a  sum  of 
money,  and  as  a  security  foi'  the  re-payment  of  such  advance,  and  interest  thereon, 
at  a  future  day,  had  proposed  to  deposit  with  the  plaintiff  certain  title-deeds  then  in 
the  custody  of  the  defendant,  relating  to  hereditaments,  tenements,  and  premi.sos 
situate  in  the  city  of  Bath,  and  known,  ifec,  and  to  convey  the  said  jjropcrty  to  the 
plaintiff,  l)y  way  of  mortgage, — and  of  all  which  the  <lcfcn(lanl  had  due  notice;  and 
thcieu])nn,  in  consideration  that  the  plaintiff  would  make  the  .said  adv.mce  to  the  said 
M.  W.  M'Cihee,  the  defenilant  promised  the  plainliU' that  he  had  authority  to  deliver, 
and  that  he  would  deliver,  the  said  deeds  to  the  plaintiff  within  a  reasonable  time 
then  next  following  the  making  of  the  said  advance  ;  and  although  the  plaintiff 
duly  made  the  said  advance,  and  all  things  necessary  to  entitle  the  ])laintitrto  have 
the  said  deeds  delivered  to  him  as  aforesaiil  existed,  and  iiad  happciuui  l)cforc  suit, 
yet  the  defendant  had  not  dclixercil  the  said  deeds  or  any  of  them  to  the  plaiiitiH', 
nor  had  he  at  any  time  lawful  authority  to  deliver  the  said  deeds  as  aforesaid,  wliL'reby 
the  plaintiff  had  wholly  lost  his  saiil  money  so  advanced,  .and  the  interest  thcrinif. 

The  second  count  stated  that  theretofore,  to  wit,  on  the  iVm'  and  year  aforesaid,  the 
plaintiff,   at  the  request  of  the  defenilant,  had  retained  and   employed  the  dc-[785]- 


660  WIGENS   V.  COOK  6  C.  B.  (N.  S.)  786. 

fendaiit  as  his  attorney  aud  solicitor,  for  fees  and  rewai'd  to  him  in  that  behalf,  to 
prepare  a  transfer  and  convej'aiice  by  way  of  moi'tgage,  to  wit,  from  the  said  M.  W. 
M'Ghee  to  the  plaintiff,  of  the  said  hereditaments,  tenements,  and  premises,  and  to 
ascertain  whether  the  plaintiff  might  safely  advance  the  said  person,  to  wit,  the  said 
M.  W.  M'Ghee,  the  money  in  the  first  count  mentioned,  on  the  security  of  the  promise 
and  agreement  of  the  said  M.  W.  M'Ghee  thereafter  to  execute  a  good  and  effectual 
transfer  or  conveyance  by  way  of  mortgage  of  the  said  hereditaments,  tenements,  and 
premises  to  the  plaintiff' ;  and  the  defendant  accepted  the  said  retainer  and  employ- 
ment :  yet  the  defendant  afterwards,  without  using  due  or  any  care  in  the  premises, 
as  such  attorney  and  solicitor,  wrongfully  represented  and  stated  to  the  plaintiff  that  he 
might  safely  make  the  said  advance  upon  the  security  aforesaid,  whereby  the  plaintiff' 
was  induced  to  make  the  said  advance  on  the  security  aforesaid,  when  in  truth  and 
in  fact  the  plaintiff  could  not  safely  make  any  such  advance  as  aforesaid,  that  is  to  say, 
by  reason  that  the  said  M.  W.  M'Ghee  had  no  power,  authority,  or  title  to  transfer 
or  convey  the  said  hereditaments,  tenements,  and  premises  as  aforesaid,  as  the  defen- 
dant might  by  the  exercise  of  reasonable  caie  and  diligence  in  the  premises  have 
known  ;  and  by  means  of  the  premises  the  plaintiff  had  lost  the  amount  of  his  said 
advance,  and  the  interest. 

The  third  count  stated  that  the  defendant,  by  falsely  aud  fraudulently  representing 
to  the  plaintiff"  that  he  might  safely  make  the  advance  of  money  in  the  second  count 
mentioned,  on  the  security  of  the  promise  and  agreement  therein  mentioned,  induced 
the  plaintiff  to  make  such  advance  as  therein  mentioned,  when  in  truth  and  in  fact, 
as  the  defendant  always  well  knew,  the  plaintiff  could  not  safely  make  the  said 
advance ;  [786]  whereby  the  plaintiti'  had  wholly  lost  his  said  money,  and  the  interest 
thereof. 

The  fourth  count  stated  that  the  defendant,  by  falsely  and  fraudulently  representing 
to  the  plaintiff  that  he  had  power  and  authority  to  deliver  over  to  the  plaintiff,  upon 
his  making  the  advance  in  the  first  count  mentioned,  the  deeds  therein  mentioned, 
induced  the  plaintiff'  to  make  the  advance  of  mone}^  therein  mentioned,  whereas  in 
truth  and  in  fact  the  defendant  had  not,  as  he  always  well  knew,  any  such  power  or 
authority  as  aforesaid  ;  and  by  reason  thei'eof,  aud  that  the  said  deeds  had  never  been 
delivered  to  the  plaintiff',  he  the  plaintiff'  had  wholly  lost  the  said  money  so  advanced, 
and  the  interest  thereof. 

The  fifth  count  was  trover  for  "  the  aforesaid  title-deeds,  and  the  authorities  for 
the  delivery  thereof  to  the  plaintiff'." 

The  sixth  count  stated  that  theretofore,  to  wit,  on  the  1st  of  January,  1858,  the 
said  M.  W.  M'Ghee  had  committed  an  offence  punishable  bj'  law,  that  is  to  say,  the 
offence  of  obtaining  from  the  plaintifl'  money  or  valuable  security  under  false  pre- 
tences, contrary  to  the  statute  in  that  behalf ;  and  the  plaintiff'  had  thereupon  duly 
and  according  to  law  obtained  from  one  of  Her  Majesty's  justices  having  authority 
and  jurisdiction  in  that  behalf  a  warrant  for  the  apprehension  and  arrest  of  the  said 
M.  W.  M'Ghee,  in  order  that  she  might  be  dealt  with  according  to  law  for  her  said 
oft'ence, — of  all  which  the  defendant  had  due  notice  ;  yet  the  defendant,  without  any 
reasonable  cause,  wrongfully  and  maliciously  caused  and  procured  and  counselled  the 
said  M.  W.  M'Ghee  to,  ancl  she  did  accordingly,  go  and  depart  fi'om  her  ordinary 
place  of  abode,  and  conceal  herself  from  the  plaintiff',  in  order  to  pi-event  her  arrest 
under  the  said  wariant,  and  to  defeat  the  ends  of  justice,  and  to  injure  the  plaintiff, 
as  thereinafter  men-[787]-tioned,  whereby  the  arrest  of  the  said  M.  W.  M'Ghee  was 
delayed  and  hindered  for  a  long  time,  and  the  plaintifi'  was  put  to  great  expense  in 
and  about  searching  for  and  causing  to  be  arrested  under  the  said  warrant  the  said 
M.  W.  M'Ghee. 

The  seventh  count  stated  that  theretofore,  to  wit,  on  the  8th  of  December,  1857, 
and  after  the  said  M.  W.  M'Ghee  had  been  apprehended  under  the  warrant  in  the 
sixth  count  mentioned,  and  whilst  she  was  in  custody  thereunder  in  order  that  she 
might  be  dealt  with  according  to  law  for  her  said  offence,  the  plaintiti  duly  and 
according  to  law  caused  to  be  issued  out  of  the  proper  office  in  that  behalf  two  of  Her 
Majesty's  writs  of  subpcena,  whereby  our  I^ady  the  Queen  commanded  one  Adele 
M'Ghee  to  appear  before  certain  of  Her  Majesty's  justices  having  jurisdiction  in  the 
pi'cmises,  at  a  time  and  place  therein  respectively  named,  as  a  witness  to  give  evidence 
on  ijehalf  of  our  Lady  the  Queen  against  the  said  M.  W.  M'Ghee  touching  and  relating 
to  the  said  oti'ence,  she  the  said  Adele  M'Ghee  being  a  material  and  necessary  witness 
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for  the  plaintiff  to  suppoit  the  charge  so  made  against  the  said  M.  W.  M'Ghee  ;  and 
the  phiintiff  was  desirous,  for  the  purpose  aforesaid,  to  serve  a  copy  of  the  said  writs 
of  subpwna  respectively  upon  the  said  Adele  M'Ghee, — of  all  which  the  defendant 
had  due  notice ;  yet  the  defendant,  without  any  reasonable  cause,  wrongfully  and 
maliciously,  and  in  order  to  defeat  the  ends  of  justice,  and  to  hinder  the  plaintiff  from 
so  serving  the  said  Adele  M'Ghee  with  a  cop\'  of  the  said  writs  of  subpicna,  and  to 
prevent  her  attendance  as  such  witness  as  aforesaid,  and  to  injure  the  plaintiff  as 
thereinafter  mentioned,  caused  and  procured  the  said  Adele  M'Crhee  to  go  and  depart 
from  her  ordinarj^  place  of  abode,  and  to  conceal  herself  from  the  plaintiff,  so  that  he 
could  not  serve  or  cause  to  be  served  on  her  any  copy  of  the  said  writs  of  [788] 
subpcena  ;  whereby  the  plaintiff  was  hindered  in  and  altogether  prevented  from  effect^ 
ing  the  said  service,  and  was  put  to  great  expense  in  searching  for  and  endeavouring 
to  find  the  said  Adele  M'Ghee  ;  and  the  plaintiff'  said  that  all  things  necessary  to 
entitle  him  to  maintain  the  action  existed  and  had  happened  before  suit. 
The  defendant  pleaded, — first,  that  he  did  not  promise  as  alleged. 
Secondly,  to  the  fii'st  count,  so  far  as  the  same  related  to  the  alleged  breach  of 
promi.se  in  the  defendant  not  having  authority  to  deliver  the  .said  deeds  to  the  plaintiff, 
— that  he  had  authority,  to  wit,  from  the  said  M.  \V.  M'Ghee. 

Thirdly, —to  the  first  count, — that,  before  and  at  the  time  of  the  making  of  the 
said  promise  in  that  count  mentioned,  the  said  deeds  and  the  property  to  which  the 
same  related  lielonged  to  a  certain  person,  to  wit,  one  Charlotte  M'Dowell,  for  whom 
and  as  whose  .agent  the  defendant  had  the  custody  thereof,  and  not  otherwise,  and 
the  defendant  was  induced  to  make  and  made  the  said  promise  at  the  request  of  the 
plaintiff  and  of  the  said  M.  W.  M'Ghee,  by  reason  of  and  in  reliance  upon  a  supposed 
authority  in  writing  produced  to  him,  purporting  to  be  signed  by  the  said  person, 
authoiizing  and  directing  the  defendant  to  deliver  the  said  deeds  to  or  for  the  said 
M.  W.  M'tihee, — of  all  which  the  plaintiif  then  had  notice  ;  and  that  the  said  authority 
was  not  in  fact  signed  by  the  said  person  by  whom  the  same  so  purported  to  be  signed 
as  aforesaid,  but  had  liecn  and  was  forged,  and  that  there  was  not  nor  ever  had  l)een 
any  authority  or  direction  from  or  by  the  .said  Charlotte  M'Dowell  to  deliver  the  said 
deeds  to  or  for  the  said  M.  W.  M'Ghee,  whereof  the  plaintiff  and  the  defendant  after- 
wards, and  before  any  breach  by  the  defendant  of  the  .said  promise,  had  no-[789]  tice, 
wherefoie  ihe  defendant  refused  to  deliver  the  said  deeds  to  the  plaintiff,  as  he  lawfully 
might  for  the  cause  aforesaid. 

Fourthly, — to  the  first  count, — that  the  plaintiff  did  not  make  the  said  advance  in 
that  count  mentioned  to  the  .said  M.  W.  M'Ghee,  as  in  that  count  alleged. 
Fifthly, — to  the  second  and  subsequent  counts,  not  guilty. 

Sixthly, — to  the  second  count, — a  denial  of  the  alleged  retainer  and  employment 
in  that  count  mentioned. 

Seventhly, — to  the  fifth  count,  — that  the  goods  in  that  count  mentioned  were 
not,  nor  were  any  of  them,  the  plaintiff's,  as  alleged. 

The  defendant  demurred  to  the  sixth  and  seventh  counts,  on  the  ground  that 
those  counts  shewed  no  legal  damage  to  the  plaintiff  in  respect  of  which  an  action 
would  lie. 

'I'he  plaintitl' joined  and  took  issue  u])on  all  the  ])leas,  joined  in  <lemurrcr  to  the 
sixth  .and  seventh  counts,  and  demurred  to  the  scconil  and  third  pleas,  on  the  ground 
that  the  second  pica  raised  an  issue  only  upon  an  unimportant  and  immaterial  allega- 
tion which  had  no  bearing  on  the  merits,  and  raised  an  issue  on  matter  not  alleged 
b\'  the  ])laiTilitt';  and  that  the  third  plc.i  was  bad  because  the  defendant's  promise  was 
absolute,  and  not  conditional  on  the  authority  lieing  genuine,  and  because  such  plea 
did  not  ati'ect  the  plaintitl' with  notice  until  after  the  contract  and  after  the  plaintiifs 
advance  of  the  money.     Joinder. 

By  a  judge's  order  made  at  the  Biistol  As.sizes,  dated  the  26th  of  August,  1.S58, 
the  record  was  withdrawn,  and  the  cause  and  all  matters  in  difference  between  the 
parties  referred  to  a  barrister,  who  w;is  to  have  all  the  powers  as  to  certifying  of  a 
judge  at  nisi  piius, — the  costs  of  the  cau.se  to  abirlo  the  event  of  the  [790]  award,  and 
the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the  arbitratoi'  ;  .and  the 
arbitrator  to  have  full  jiowcr  and  authority  to  dispose  of  the  demurrers. 

The  arbitrator  awarded  as  follows  ;—"  Whereas  the  declaration  in  the  said  action 
consists  of  seven  counts,  and  the  pleas  of  seven  pleas,  and  the  si.vth  .and  seventh  counts 
and  third  and  fouilh  pleas  have  l>een  demurred  to  as  well  as  pleaded  and  replied  to 
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respectively ;  and  it  was  upon  the  hearing  of  the  said  reference  before  me  expressly 
agreed  between  the  said  parties  that  I  should  have  power  to  deal  with  the  said  several 
counts  and  pleas  demurred  to,  and  with  the  demurrers,  pleas,  replications,  and  subse- 
quent pleadings,  &c.  relating  thereto  respectively  in  any  way  which  I  might  think 
right :  And  whereas  there  were  no  other  matters  in  difference  between  the  said 
parties :  Now,  I  the  said  arbitrator,  having  duly  weighed  and  considered  the  several 
allegations  and  proofs  brought  before  me  by  and  on  behalf  of  the  said  G.  C.  Wigens 
and  R.  A.  Cook  respectively  in  pursuance  of  the  said  reference,  do  make  and  publisli 
this  my  award  in  writing  of  and  concerning  the  premises,  that  is  to  say,  I  order  and 
award  that  the  said  several  counts  and  pleas  demuri-ed  to,  and  the  demurrers,  pleas, 
replications,  and  subsequent  pleadings,  &c.  relating  thereto  respectively,  be  struck  out 
of  the  record  ;  and,  so  far  as  I  have  authority  in  the  matter,  I  further  order  that  each 
party  do  pay  his  own  costs  of  and  occasioned  by  the  said  several  pleadings  and 
demurrers,  &c.  so  ordered  to  be  struck  out  as  aforesaid  :  And  I  do  further  award  and 
determine  as  follows, — As  to  the  issue  raised  by  the  first  plea  I  award  and  determine 
that  the  defendant  did  not  promise  as  in  the  first  count  ;illeged, — As  to  the  issue  raised 
by  the  fourth  plea,  I  award  and  determine  that  [791]  the  plaintiff  did  make  the  said 
advance  as  in  the  first  count  alleged, — As  to  the  issues  raised  by  the  fifth  plea,  I  award 
and  determine  that  the  defendant  is  not  guilty  of  committing  the  grievances  alleged 
in  the  second,  third,  and  fourth  counts,  or  any  or  either  of  them  ;  that  he  is  not  guilty 
of  the  alleged  conversion  of  the  title-deeds  in  the  fifth  count  complained  of  ;  but  that 
the  defendant  is  guilty  of  the  conversion  of  the  two  authorities  in  the  fifth  count 
mentioned,  as  in  that  count  alleged, — As  to  the  issue  raised  by  the  sixth  plea,  I  award 
and  determine  that  the  plaintiff  did  not  employ  and  retain  the  defendant  as  in  the 
second  count  alleged, — And,  as  to  the  issue  raised  by  the  seventh  plea,  I  award  and 
determine  that  one  of  the  said  authorities  in  the  fifth  count  mentioned,  that  is  to  say, 
the  authority  from  the  said  M.  W.  M'Ghee  to  deliver  the  said  title-deeds  to  the 
plaintiff,  was  the  plaintift's,  as  in  that  count  alleged,  and  that  the  remainder  of  the 
said  goods  were  not,  nor  was  any  of  them,  the  plaintift's,  as  alleged  ;  and  I  assess  the 
damages  of  the  plaintift'  in  respect  of  the  said  conversion  by  the  defendant  of  the 
plaintift''s  said  authority,  at  one  farthing :  And,  lastlv,  I  order  and  awai-d  that  the 
plaintiff'  do  pay  to  the  defendant  the  defendant's  costs  of  the  reference,  to  be  taxed  by 
the  master,  and  that  the  plaintift'  and  the  defendant  do  pay  the  costs  of  this  my  award 
in  equal  moieties,  and,  if  either  of  the  said  parties  shall  upon  the  taking  up  of  this  my 
award,  or  otherwise,  have  paid  none,  that  a  moiety  of  the  said  last-named  costs,  the 
sum  so  paid  by  him  beyond  the  said  moiety,  shall  be  forthwith  repaid  him  by  the 
other  party." 

Upon  taxation,  the  master  ruled  that  the  defendant  was  not  entitled  to  the  costs 
of  the  cause,  because  the  plaintiff  had  recovered  damages  upon  one  issue  ;  and  that 
the  plaintiff  was  entitled  to  no  costs,  because  he  had  only  obtained  a  farthing  damages, 
and  the  arbi-[792]-trator  had  declined  to  certify  for  costs.  The  plaintift"  having 
obtained  an  order  to  review  the  taxation. 

Cole,  in  Easter  Term  last,  moved  to  set  aside  the  order.  He  submitted  that  the 
master  was  right  in  holding  that  neither  party  was  entitled  to  the  costs  of  the  cause ; 
that  there  could  have  been  no  doubt,  if  the  plaintiff'  had  obtained  a  verdict ;  and  that 
the  arbitrator  being  by  the  assent  of  the  parties  placed  in  the  position  of  a  jury,  the 
result  must  be  the  same  as  if  a  verdict  had  been  taken.  [Byles.  J.  Lord  Denman's 
Act  (3  &  4  Vict.  c.  24,  s.  2)  only  applies  where  there  has  been  a  recovery  "  by  the 
verdict  of  a  jury."  These  are  not  mere  words  of  form,  because  "the  judge  or  pre- 
siding officer  before  whom  such  verdict  is  obtained  "is  to  certify.]  The  arbitrator 
here  had  all  the  powers  of  a  judge  as  to  certif3'ing :  and  he  has  declined  to  exercise 
his  power  in  this  respect.  [Byles,  J.  Griffiths:  v.  Ttioma-<,  4  D.  &  L.  109,  seems  to  be 
very  much  against  you.  There,  after  issue  joined  in  an  action  on  the  case  for  divert- 
ing a  watercourse,  "  all  matters  in  dift'erenee  in  the  cause  "  were  referred  by  a  judge's 
order  to  ai-bitration  ;  "  the  costs  of  the  siaid  suit  to  abide  the  event  of  the  award,"  but 
no  powei-  was  given  to  the  arliitrator  to  certify  under  the  3  &  4  Vict.  c.  24,  s.  2.  The 
arbitrator  found  for  the  plaintiff  on  all  the  issues,  and  assessed  his  damages  at  6d.  ; 
and  the  master  thereupon  allowed  the  plaintift'  his  full  costs ;  and  the  court  held  that 
he  was  right.  Coleridge,  J.,  .says, — "  It  is  plain  that  the  st;itute  of  3  &  4  Vict.  c.  24, 
s.  2,  does  not  apply  in  terms,  for  the  plaintift'  does  not  recover  his  6d.  liy  the  verdict 
of  a  jury.     But  it  was  contended,  and  I  think  properly,  that  the  true  question  turns 
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Oil  the  lut'uiiing  of  thu  submission.  It  was  said,  that,  as  the  parties  must  be  taken  to 
have  contemplated  the  bringing  themselves  within  the  statute  of  Gloucester,  [793]  so 
must  they  also  within  the  recent  statute  above  mentioned,  and  then,  by  its  operation, 
the  costs  were  taken  away.  There  is  some  ditliculty,  howevei-,  in  supposing  this,  when 
the  action  was  clearly  brought,  not  for  real  damages,  })ut  to  try  a  right,  and  yet  no 
power  was  given  to  the  arbitrator  to  certify  to  that  effect.  It  seems  to  me  that  the 
true  meaning  of  the  submission  is  what  its  words  import,  that  costs,  i.e.  the  payment 
of  costs,  should  follow  the  event, — i.e.  the  legal  event, — of  the  award  ;  that  he  in 
whose  favor  the  decision  was  should  be  paid  by  the  other  party  the  costs  of  the  suit. 
The  master,  therefore,  was  right."  Your  difficulty  is,  that  here  there  is  no  verdict, 
nor  anything  that  is  equivalent  to  a  verdict.]  It  is  clear  that  the  parties  intended 
the  arliitrator  to  be  in  the  position  of  a  jury,  and  to  have  all  the  powers  of  a  judge  as 
to  certifying.  [Byles,  J.  A  judge  could  only  certify  on  the  back  of  the  record.  The 
record  here  is  withdrawn.]  There  is  a  specific  finding  of  the  arbitrator  upon  each 
issue.  [Byles,  J.  These  findings  could  not  be  entered  upon  the  record.]  In 
Smingklmrst  v.  AWiam,  3  T.  R.  138,  it  was  held,  that,  where  a  cause  has  been  referred 
by  an  order  of  nisi  prius,  and  the  costs  directed  to  abide  the  event,  that  must  be 
taken  to  mean  the  legal  event.  Therefore,  where  an  action  of  trespass  was  brought 
for  pulling  down  the  plaintirt"s  gates,  and  assaulting  him,  and  the  defendants  justified 
to  all  the  counts  except  one,  under  diffei-ent  rights  of  way,  and  pleaded  not  guilty  to 
the  wiiole  ;  and  the  arbitrator  awarded  a  right  of  way  to  the  defendants  diflerent 
from  any  of  those  pleaded  by  them,  and  found  .5s.  damages  to  the  plaintiff'  for  the 
assault,  as  having  beeii  committed  when  the  defendants  were  attempting  to  exercise  a 
right  of  way  negatived  by  the  arbitrator, — it  was  held  that  the  plaintiff'  was  entitled 
to  no  moi'c  costs  than  damages  ;  for,  that  the  arbitrator's  awai'd  was  not  tantamount 
to  [794]  a  judge's  certificate  under  the  22  &  23  Car.  2,  c.  9.  In  Keid  v.  Ashby,  13 
C.  \i.  JS97  the  first  count  charged  the  defendants  with  injury  to  the  plaintiff's  party- 
wall,  by  excavating  by  the  side  of  it,  and  raising  and  overloading  it.  The  defendants 
pleaded, — first,  as  to  the  raising  and  overloading,  not  guilty  by  statute, — secondly',  as 
to  the  residue,  payment  into  court  of  301.  The  plaintiff  joined  issue  on  the  first  plea, 
and  replied  damages  ultra  to  the  second.  At  the  trial,  a  verdict  was  taken  for  the 
plaintifi' subject  to  an  award,  but  no  power  was  reserved  to  the  arbitrator  to  certify 
for  costs,  under  the  3  &  4  Vict.  c.  24,  s.  2.  The  arbitrator  having  directed  a  verdict 
to  be  entered  for  the  plaintiff  on  the  first  issue,  damages  20s.,  and  foi-  the  defendant 
on  the  second  issue, — it  was  held  that  the  plaintitf  was  not  entitled  to  costs,  having 
"  recovei-ed  by  the  verdict  of  a  jury  less  damages  than  40s."  [Byles,  J.  The  obvious 
distinction  l)etween  that  case  and  the  present  is,  th.it  theie  a  verdict  was  taken.] 

The  court  took  time  to  consider;  and,  on  a  subsequent  day,  Willes,  J.,  observed 
that  they  were  inclined  to  let  the  rule  go,  but  with  a  strong  intimation  of  opinion  that 
it  was  not  likely  to  bo  successful. 

Montague  Smith,  Q.  C,  and  T.  W.  Saunders,  now  shewed  cause.  The  plaintifi'  is 
clearly  entitled  to  costs,  unless  the  statute  3  &  4  Vict.  c.  24,  s.  2,  deprives  him  of 
them.  That  statute,  however,  only  applies  where  there  has  been  a  verdict  of  a  jury 
or  judgment  by  default.  Here,  the  record  was  withdrawn  ;  and  by  the  order  of 
reference  the  costs  of  the  cause  were  to  abide  the  event  of  the  award,  which  is  in 
favor  of  the  plaintilt'.  (Tiij/i/hs  v.  Thoi/iiis  is  precisely  in  ])oint.  In  Cooper  v.  J'ef/tf, 
1(5  C.  B.  4.54,  the  distinction  now  contended  for  was  taken  by  the  court.  The  plaintifi' 
[795]  claims  costs  here  by  virtue  of  the  agreement  he  has  entered  into. 

t'olc,  in  support  of  his  rule.  If  there  had  been  a  verdict  here,  it  is  plain  that  the 
plaiTitilf  would  not  have  l)een  entitled  to  costs.  [Cockburn,  C.  J.  The  plaintifi'  is 
only  deprived  of  costs  by  the  statute  3  &  4  Vict.  c.  24,  s.  2.  How  do  you  bring  the 
case  within  that  statute'?]  Having  put  the  arbitrator  in  the  place  of  a  jury,  the 
plaintiff  is  estopped  from  saying  there  is  no  verdict.  In  S]iain  v.  C'adell,  9  Dowl. 
1'.  C.  745,  an  action  of  trespass  was  leferred  to  arbitration  :  and  by  the  order  of 
reference  the  arbitrator  was  to  have  the  same  ])ower  to  certify  as  a  judge  at  nisi  prius : 
the  arbitrator  found  for  the  piaintiti'  with  Is.  dam.igcs,  and  ccrtilicd  in  his  award, 
under  the  3  &  4  Vict.  c.  24,  that  the  action  was  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages:  and  it  w;is  held  that  the  certitic;ito  w;is  valid,  and 
that  it  need  not  be  indorsed  of  the  back  on  the  ivcord.  Here,  the  arbitrator  is  by 
agreement  of  the  parties  put  in  the  place  of  jury  as  well  as  judge  :  as  jury  he  gives 
a  farthing  damages,  and  as  judge  hi;  refn.ses  to  certify  to  enable  the  plaintifi' to  get 
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costs.  [Cockhuvn,  C.  J.  You  have  made  an  agreement  as  to  the  costs.]  For  what 
was  the  power  of  certifying  given  ?  [Byles,  J.  It  might  be  for  many  purposes  besides 
that  of  giving  costs.  For  instance,  that  a  document  was  proved,  which  the  other 
side  had  refu.sed  to  admit.]  If  it  be  put  on  the  ground  of  agreement,  the  defendant 
has  succeeded  upon  .six  counts  and  upon  a  material  part  of  the  seventh.  He  has, 
therefore,  substantially  succeeded  in  the  action.  | Byles,  J.  I  think  not:  there  must 
be  a  judgment  for  the  plaintiff,  notwithstanding  your  success.] 

CoCKBURN,  C.  J.  I  am  of  opinion  that  this  rule  must  [796]  be  discharged.  But 
for  the  statute  3  &  4  Vict.  c.  24,  s.  2,  a  plaintiff  who  recovers  any  damages  however 
small  is  by  the  statute  of  Gloucester  (6  Ed.  1,  c.  1)  entitled  to  costs.  It  is  urged  on 
the  part  of  the  defendant  that  the  effect  of  the  first-mentioned  statute  is  to  deprive 
the  plaintiff  of  costs  because  he  has  recovered  less  than  40s.  damages,  and  there  is  no 
certificate.  The  answer  given  on  the  part  of  the  plaintiff  is,  that  he  rests  his  claim 
to  costs,  not  upon  the  statute,  but  upon  the  agreement  contained  in  the  order  of  refer- 
ence,— that  the  costs  of  the  cause  should  abide  the  event  of  the  award.  Now,  the 
"  event "  must  be  taken  to  mean  such  a  finding  in  favor  of  one  party  as  will  entitle 
him  to  a  judgment  in  the  cause.  The  plaintiff  has  such  a  finding  in  his  favor  here  ; 
and,  by  the  agreement  into  which  the  parties  have  entered,  the  costs  must  follow. 
Mr.  Cole  suggests  that  the  clause  giving  the  arbitrator  all  the  powers  as  to  certifving 
of  a  judge  of  nisi  prius,  will  be  nugatory,  unless  it  is  held  to  include  the  power  of 
certifying  for  ccsts.  But,  in  all  probability,  this  order  of  reference  being  in  a  printed 
form,  that  clause  was  inadvertently  left  in  :  or,  as  my  Brother  Byles  has  suggested, 
there  are  other  certificates  to  which  the  clau.se  might  apply,  besides  the  certificace  for 
costs.  Independently,  however,  of  this  techincal  view,  it  is  not  impossible  that  the 
arbitrator  may  have  had  in  his  mind  the  consequence  of  awarding  the  plaintift'  a 
farthing  damages,  as  he  gave  the  costs  of  the  reference  and  award  to  the  defendant. 
He  might  have  intended  thus  to  make  it  a  drawn  battle  as  to  the  costs.  This,  how- 
ever, is  mere  speculation.  Having  no  means  of  knowing  what  the  learned  arbitrator's 
view  was,  we  should  very  likely  be  running  counter  to  his  intention  if  we  were  to 
imtei'fere.  It  has  been  suggested  that  it  might  be  ad^•isable  to  lefer  to  the  arbitrator. 
We  cannot  refer  back  an  award  except  upon  a  ground  [797]  which  we  should  hold 
suflicient  to  set  aside  the  award  for.  We  must  deal  with  the  arbitrator's  decision  as 
we  find  it.  The  agreement  of  the  parties  is,  that  the  costs  of  the  cause  shall  abide 
the  event  of  the  award  ;  and  the  event  is  in  favor  of  the  plaintiff.  The  consequence 
must  necessarily  follow. 

William.'?,  J.  I  am  of  the  same  opinion.  With  respect  to  the  case  of  Griffiths  v. 
nomas,  I  will  only  observe,  that,  although  my  Brother  Coleridge  gave  an  additional 
rea.son  for  his  decision  which  is  not  applicable  here,  vet  the  general  ground  upon 
which  he  proceeded  is  applicable,  viz.  that,  inasmuch  as  the  reference  was  before 
verdict,  the  case  was  not  within  the  3  &  4  Vict.  c.  24,  s.  2.  It  is  so  treated  in  Cooper 
V.  Pegq,  16  C.  B.  264,  274.  With  regard  to  the  power  of  certifying  reserved  to  the 
arbitratoi',  unless  it  means  some  difterent  sort  of  certificate,  it  is  impossible  that  it 
could  apply  to  the  3  &  i  Vict  c.  24,  s.  2,  there  being  no  verdict. 

WiLLES,  .1.,  concurred. 

Byles,  J.  I  am  entirelj'  of  the  same  opinion.  The  only  effect  of  sending  the 
matter  back  to  the  arbitrator  would  be  in  all  probability  to  induce  him  to  do  that 
which  I  am  clearly  of  opinion  he  has  no  power  to  do,  viz.  to  certify. 

Rule  discharged,  without  costs. 


[798]    The  London  and  Westminster  Loan  and  Discount  Company, 
Limited,  v.  Drake.     June  16th,  18.59. 

[S.  C.  28  L.  J.  C.  P.  297  ;  5  Jur.  N.  S.  1407  ;  7  W.  K.  611.  Followed,  Saint  v.  Pilkij, 
1875,  L.  R.  10  Ex.  139.  See  Mossy.  James,  1877-78,  37  L.  T.  717  ;  47  L.  .1.  C.  P. 
162;  38  L.  T.  595.  Referred  to,  Clements  v.  Matthews,  1883,  11  Q.  B.  D.  819. 
Adopted,  In  re  Glasdir  Copper  Works,  [1904]  1  Ch.  824.] 

A  lessee  mortgaged  tenant's  fixtures,  and  afterwards  surrendered  his  lease  to  the 
lessor,  who  granted  a  fresh  tei'm  to  the  defendant : — Held,  that  the  mortgagees 
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had  a  right  to  enter  and  sever  the  fixtures, — it  not  being  competent  to  the  tenant, 
to  defeat  his  grant  by  a  subsequent  voluntary  act  of  surrender. 

The  first  count  of  the  declaration  was  trover  for  goods ;  the  second  was  for  wrong- 
fully depriving  the  plaintiH's  of  the  use  and  possession  of  divers  goods  and  fixtures 
of  the  plaintiHs  in  and  attixed  and  fastened  to  a  certain  dwelling-house  and  premises 
in  St.  Mary  A.xe  ;  and  the  third  was  for  seizing  and  taking  certain  goods  and  fixtures 
of  the  plaintift's  in  and  attixed  and  fastened  to  the  said  house  and  premises  in  the  said 
second  count  mentioned. 

The  defendant  pleaded,  not  guilty,  and  a  traverse  that  the  several  goods  and 
fixtures  in  the  several  counts  mentioned  were  the  goods  and  fixtures  of  the  plaintiffs. 
Issue  thereon. 

The  cause  was  tried  before  Crowder,  J.,  at  the  sittings  in  London  after  last  Trinity 
Term,  when  the  following  facts  appeared  in  evidence  : — One  Eobinson,  who  was  tenant 
of  the  premises  in  question  (an  eating-hou.se  in  St.  Mary  Axe)  under  a  lease  of  which 
seven  years  were  unexpired,  on  the  4th  of  September,  18.57,  borrowed  a  sum  of  money 
of  the  plaintiHs,  giving  them  by  way  of  collateral  security  a  bill  of  sale  upon  all  his 
furnitui'e  and  ett'ects  upon  the  premises  including  certain  tenant's  fixtures.  The  bill 
of  sale  contained  an  ab.solute  assignment  of  all  the  goods  and  effects  therein  comprised, 
subject  to  a  proviso  making  the  same  void  if  Robinson  should  repay  the  money 
boi'rowed  by  certain  instalments  ;  and  also  an  agreement,  that,  in  case  default  should 
be  made  in  payment  of  the  money,  or  if,  amongst  other  things,  the  said  goods  and 
eftects  should  be  distrained  for  rent,  it  should  be  lawful  for  the  plaintiffs  to  enter  into 
and  upon  the  premises,  or  [799]  wherever  else  the  said  goods  and  eftects  should  be, 
and  to  receive  and  take  into  their  possession  and  thenceforth  to  hold  to  the  same,  &c. 
Default  having  been  made  by  Kobinson,  the  plaintift's,  by  one  Priest,  on  the  30th  of 
March,  18.58,  entered  upon  the  premises  for  the  purpo.se  of  making  a  seizure,  but 
found  that  the  landloitl  had  already  distrained  for  arrears  of  rent,  and  that  his  broker 
was  in  possession.  Priest,  however,  claiming  the  fixtures,  left  a  man  also  in  posses.sion  ; 
but  the  fixtures  were  not  severed. 

On  the  8th  of  March,  1858,  Kobin.son  had  given  his  landlord  an  authority  to  dis- 
train the  fixtui'es ;  and  on  the  5th  of  April  he  made  a  formal  surrender  of  the  term 
to  him.  A  fresh  lease  was  afterwards  granted  by  the  landlord  to  Drake, — the  tenant's 
fixtures  which  had  formei-ly  belonged  to  Kobinson  still  remaining  upon  the  premises 
unsevered  from  the  freehold.  I  he  plaintift's  made  a  formal  demand  of  the  fixtures 
upon  the  defendant,  who  declined  to  give  them  up,  .saying  that  he  had  purchased 
them  from  Robinson. 

Upon  these  facts  being  proved,  the  learned  judge  directed  a  verdict  to  be  entered 
for  the  defendant,  reserving  leave  to  the  plaintift's  to  move  to  entei'  a  verdict  for 
them  for  2'M.  2s.,  if  the  court  should  be  of  opinion  that  they  were  under  the  circum- 
stances entitled  to  recover  in  respect  of  the  fixtures. 

Atherton,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly.  He 
submitted  that  it  was  not  competent  to  Rol)inson  by  sun-endering  his  term  to  his 
landloi'd  to  derogate  from  the  grant  he  had  pi-eviously  made  to  the  plaintift's. 

Day  shewed  cause.  Fixtures  have  no  legal  independent  existence  whilst  attached 
to  the  freehold  :  consequently,  the  d(!fendant,  who  is  in  possession  of  [800]  the  i)rcniises 
as  tenant,  and  has  bona  fide  purchased  the  fixtiu-es  without  notice  of  the  plaintift's 
claim,  is  entitled  to  retain  them  :  Cok/pwe  v.  iJia.'i  Saittos,  2  B.  &  C.  76,  :i  D.  &  R. 
•255  ;  E.i:  parte  Gawnn,  In  re  Barclay,  25  Law  J.,  Bankruptcy,  1 .  There  is  no  such 
thing  known  to  the  law  as  a  grant  of  fixtures  in(le])endently  of  the  possession  of  the 
premises  to  which  they  are  annexed.  The  only  way  such  an  instrument  could  operate 
would  be  by  way  of  licence  to  enter  and  remove  tlunn.  [Gockburn,  0.  .J.  The  tenant 
a.ssigns  the  fixtures  to  the  plaintift's  licfore  he  surrenders  his  lease  to  the  landlord. 
Supposing  he  had  not  surrendered,  ho  would  have  had  an  undoulilcd  right  to  remove 
the  fixtures,  and  so  would  his  assignees.  It  may  be  that  it  was  not  competent  to  the 
grantor  by  the  surrendei'  to  <lei-ogate  from  his  grant.]  The  first  count  is  clearly  not 
sustainable,  because  it  will  be  conceded  that  trover  will  not  lie  for  fixtures  («).  The 
second  count  is  al.so  in  sul)stancc  a  count  in  trover.  And  there  is  no  evidence  to 
sustain  the  third  count,  which  is  tiespass.     [Crowder,  J.     The  evidence  was  that  the 

(a)  Roffey  v.  Henderson,  17  Q.  B.  574. 
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defendant  was  using  the  fixtures  every  day  in  his  husiness  of  an  eatinfj-house  keeper.] 
At  the  date  of  the  execution  of  the  conveyance,  it  was  contemplated  that  the  fixtures 
should  for  a  time  remain  parcel  of  the  soil,  to  he  removed  only  upon  a  contingency. 
[Williams,  J.  Suppose  tenant  for  years  sells  growing  crops,  and  then  surrenders  his 
term,  would  not  the  vendee  be  entitled  to  go  upon  the  land  and  take  the  crops?] 
Growing  crops  are  subject  to  very  different  incidents  from  fixtures ;  the  tenant  has 
a  right  to  go  in  and  sever  them  after  the  expiration  of  his  term.  [Williams,  J.,  refeired 
to  Halleti  V.  Rumler,  1  C.  M.  &  R.  266.]  That  was  put  on  the  ground  of  a  sale  of  a 
I'ight  to  remove  the  fixtures.  Here,  there  is  nocount  for  preventing  the  plaintiffs  from 
removing  [801]  these  fixtures.  [Willes,  J.  You  say  there  is  a  grant  here  of  a  right 
to  go  in  and  take  the  fixtures  The  tenant,  having  granted  that  right,  surrenders 
his  term.  Why  should  not  the  right  remain  ?  In  Co.  Litt.  338  b.,  it  is  said,  that, 
"if  tenant  for  life  grant  a  rent-charge,  and  after  .surrender,  yet  the  rent  remaiueth,  for 
to  that  purpose  he  cometh  in  under  the  charge."  If  that  law  be  applicable  here,  the 
plaintiffs  would  have  a  right  to  come  in  at  any  time  and  take  the  lixtures.]  This  is  a 
mere  personal  licence,  like  that  in  Howes  v.  l-lall,  7  B.  &  C.  481,  1  M.  it  K.  288. 
[Willes,  .1.  Uoffey  v.  Henderson,  17  Q.  B.  574,  seems  to  shew  that  such  an  authority  if 
by  deed  would  be  good.]  There  is  no  authority  to  shew  that  it  is  competent  to  a 
tenant  for  years  to  confer  on  a  third  party  an  estate  in  the  fixtures  independent  of  the 
soil.  The  case  of  KepjieU  v.  Bailei/,  2  Mylne  &  K.  517,  is  a  strong  authority  to  shew 
the  disinclination  of  the  courts  to  countenance  the  annexation  of  such  burthens  as 
these  to  estates.  The  Monmouthshire  Canal  Act  provided,  that,  upon  auxiliary  rail- 
roads made  by  private  individuals  under  the  authority  of  the  act,  the  tolls  should 
not  exceed  the  rate  charged  by  the  canal  company,  which,  for  the  articles  of  lime-stone 
and  iron-stone,  was  restricted  to  2  Jd.  a  ton  per  mile  ;  and  it  also  impowei'ed  the  canal 
company,  by  agreement  with  the  land-owneis,  itself  to  construct  auxiliary  rail-roads,  on 
which  tolls  not  exceeding  5d.  a  ton  per  mile  might  be  charged.  Certain  land-owners 
and  owners  of  iron-works,  and,  among  otheis,  the  lessees  of  the  Beaufort  Works,  formed 
a  joint-stock  company,  and,  under  the  powers  given  by  the  act,  constructed  a  rail-road 
connecting  a  lime-quarry  called  the  Trevil  Quarry  with  the  several  iron-works  and  with 
the  rail-roads  of  the  canal  company.  In  the  partnership  deed  of  the  rail-road  company, 
the  lessees  of  the  Beaufort  Works  covenanted,  for  themselves,  their  [802]  heirs, 
executors,  administrators,  and  assigns,  with  the  other  shareholders,  their  executors, 
administrators,  and  assigns,  so  long  as  the  covenantors,  their  executors,  administrators, 
or  a.ssigns,  should  occupy  the  Beaufort  W^oi'ks,  to  prociu'e  all  the  lime-stone  used  in 
the  said  works  from  the  Trevil  Quarry,  and  to  convey  all  such  lime-stone,  and  also  all 
the  iron-stone  from  the  said  mines  to  the  said  works,  along  the  Trevil  rail-road,  and  to 
pay  a  toll  of  5d.  a  ton  per  mile  for  the  same.  Upon  a  bill  filed  by  the  shareholders  of 
the  rail-road  to  enforce  this  covenant  against  a  person  who  had  purchased  the  Beaufort 
Works,  with  notice  of  the  partnership-deed, — it  was  held  that  the  covenant  did  not 
run  with  the  land,  so  as  to  bind  assignees  at  law  ;  and  that  a  court  of  equity  would 
not,  by  holding  the  conscience  of  the  purchaser  to  be  affected  with  the  notice,  give 
the  covenant  a  more  extensive  operation  than  the  law  allowed  to  it.  The  Lord 
Chancellor  (Lord  Brougham),  in  delivering  the  judgment  of  the  court,  said, — "There 
are  certain  known  incidents  to  property  and  its  enjoyment ;  among  others,  certain 
burthens  whei-ewith  it  may  be  affected,  or  rights  which  may  be  ci-eated  and  enjoyed 
over  it  by  parties  other  than  the  owner  ;  all  which  incidents  are  recognized  by  the  law. 
In  respect  of  possession,  the  property  may  be  in  one,  while  the  reversion  is  in  another  : 
in  respect  of  interest,  the  life-estate  in  one,  the  remainder-in-tail  in  a  second,  and  the 
fee  in  reversion  in  a  third.  So,  in  respect  of  enjoyment,  one  may  have  the  possession 
and  the  fee-simple,  and  another  may  ha\e  a  rent  issuing  out  of  it,  or  the  tithes  of  its 
produce,  or  an  easement  as,  a  right  of  way  upon  it,  or  of  conmion  over  it.  And  such 
last  incorporeal  hereditament  may  be  annexed  to  an  estate  which  is  wholly  unconnected 
with  the  estate  affected  by  the  easement,  although  both  estates  were  originally  united 
in  the  same  owner,  and  one  of  them  was  after-[803]-wards  granted  by  him  with  the 
benefit,  while  the  other  was  left  subject  to  the  burthen.  All  these  kinds  of  property, 
however,  all  these  holdings,  are  well  known  to  the  law,  and  familiarly  dealt  with  by 
its  principles.  But  it  must  not  therefore  be  suppo.sed  that  incidents  of  a  novel  kind 
can  be  devised  and  attached  to  propei-ty,  at  the  fancy  or  caprice  of  anj'  owner.  It  is 
clearly  inconvenient  both  to  the  science  of  the  law  and  to  the  public  weal,  that  such 
a  latitude  should  be  given.     There  can  be  no  harm  in  allowing  the  fullest  latitude 
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to  men  ill  liiiiding  theni.selves  and  their  representatives,  that  is,  their  assets  real  and 
personal,  to  answer  in  damages  for  breach  of  their  oliligations.  This  tends  to  no 
mischief,  and  is  a  leasonable  libeity  to  bestow  :  bnt  gieat  detriment  would  ai'ise,  and 
much  confusion  of  rights,  if  parties  were  allowed  to  invent  new  modes  of  holding  and 
enjoying  real  property,  and  to  impress  upon  their  lands  and  tenements  a  peculiar 
character  which  should  follow  them  into  all  hands,  howe^■er  remote.  Every  close, 
every  messuage,  might  thus  be  held  in  a  several  fashion  ;  and  it  would  hardly  be 
possible  to  know  what  rights  the  acquisition  of  any  parcel  conferred,  or  what  obliga- 
tions it  imposed.  The  right  of  way  or  of  common  is  of  a  public  as  well  as  of  a  simple 
nature,  and  no  one  who  sees  the  premise.s  can  be  ignorant  of  what  all  the  vicinage 
knows.  But,  if  one  man  may  bind  his  messuage  and  land  to  take  lime  from  a  particular 
kiln,  another  may  bind  his  to  take  coals  from  a  certain  pit,  while  a  third  may  load  his 
property  with  further  obligations  to  employ  one  blacksmith's  forge,  or  the  members  of 
one  corporate  body,  in  various  operations  upon  the  premises,  besides  many  other 
restraints  as  infinite  in  variety  as  the  imagination  can  conceive  ;  for,  there  can  be  no 
reason  whatever  in  support  of  the  covenant  in  question,  which  would  not  extend  to 
every  covenant  that  can  be  devised. "  And  [804]  this  dictum  is  c(uoted  with  approba- 
tion in  Dai/rcll  v.  Hoare,  12  Ad.  &  E.  356.  [Willes,  J.  And  also  in  a  more  recent 
case  in  this  court, — Acrkoyd  v.  Smith.,  10  C.  B.  164.] 

J.  Brown  (with  whom  was  Lush,  Q.  C),  in  support  of  the  rule.  The  property  in 
these  fixtures  vested  in  the  plaiiitifi's  fi'om  the  moment  default  was  made  by  Kobin.son  : 
and  the  surrender  of  the  term  by  him  does  not  affect  them  ;  but,  so  far  as  they  are 
concerned,  the  original  term  has  continuance  for  the  purpo.se  of  supporting  the  grant 
or  assignment  to  them.  In  I)oe  iL  Beadon  v.  Pyke,  5  M.  &  Selw.  146,  it  was  held, 
that,  although  a  surrender  of  a  life-estate  to  the  owner  of  the  fee  is  as  between  the 
parties  an  extinguishment  of  the  estate  surrendered,  yet  may  it  have  contiiniance  to 
uphold  a  prior  interest  derived  under  it.  Therefore,  where  J.  B.  C,  having  a  lease 
for  three  lives  of  a  manor  where  by  the  custom  the  copyholds  were  demiseable  by  copy, 
made  a  lease  for  years  by  indenture  of  a  copyhold  tenement  to  the  defendant's  father, 
and  afterwai'ds  the  estate  of  J.  B.  C.  was  surrendered  to  the  lord  of  the  fee,  who  made 
a  lease  of  the  manor  to  the  lessor  of  the  plaintiff, — it  was  held,  that,  inasmuch  as  the 
lease  to  the  defendant's  father,  though  not  warranted  by  the  custom,  and  though  it 
suspended  the  copyhold  tenure,  was  nevertheless  good  to  pass  an  interest  to  him,  the 
lessor  of  the  plaintiff  should  not  avoid  the  .same  during  the  continuance  of  one  of  the 
three  lives  in  the  lease  to  J.  B.  C,  notwithstanding  the  surrender  of  that  estate. 
Lord  EUenborough,  in  giving  judgment,  there  says  :  "  The  conveyance  to  the  bishop, 
as  between  him  and  the  conveying  pai'ties,  operated  as  a  surrender  of  the  lease  of 
1751  ;  and  it  was  urged  that  such  a  suirender  would  annihilate  all  interests  derived 
under  that  lease.  No  authority,  however,  which  goes  the  [805]  length  of  that  position 
was  adduced  ;  and  we  consider  it  as  cleai-  law,  that,  though  a  surrender  operates 
between  the  parties  as  an  extinguishment  of  the  interest  which  is  surrendered,  it  does 
not  so  operate  as  to  third  persons  who  at  the  time  of  the  surrender  had  rights  which 
such  extinguishment  would  destroj',  and  that  as  to  them  the  surrender  operates  only 
as  a  grant,  subject  to  their  right,  and  the  interest  surrendered  still  has  for  the 
preservation  of  their  i-ight  continuance.  This  is  established  by  the  plain  and 
une(|uivocal  language  of  Co.  Litt.  '.VAt<  b.,  and  other  authorities;  and  the  law  would 
work  great  injustice  were  it  otherwise.  Lord  G<il\e,  after  noticing,  that,  as  lietween  the 
parties  to  a  surrender,  the  estate  is  absolutely  drowned,  says,  '  But,  having  regard  to 
strangers  who  were  not  parties  oi-  privies  tliereunto  (lest  by  a  voluntjiry  surrender 
they  may  receive  prejudice  touching  any  right  or  interest  they  had  before  the 
surrender),  the  estate  surrendeied  hath  in  consideration  of  law  a  continuance  : '  and, 
amongst  other  instances,  he  puts  this, — '  If  tenant-for-lifo  grant  a  rent-charge,  and 
after  surrender,  yet  the  rent  remaineth,  for  to  that  piu'pose  ho  (that  is,  the  surrenderee) 
Cometh  in  under  the  charge.  So  that,  though  tlie  life-estate  out  of  wliii-h  the  rent  is 
granted  is,  as  between  the  surrenderor  and  surrenderee,  extinct  and  gone,  yet,  as 
between  the  surrenderee  and  the  grantee  of  the  rent-charge,  it  has  continuance  .so  as 
to  su]i]iort  tlu^  rent-chaigc  till  the  original  tenant-for-life  dies.  Davnipoifs  niti',  S  Co. 
Kep.  144  b.,  supplies  another  iiistanc(^  still  nearer  tiie  present  case.  Tenant  for  fifteen 
years  of  a  rectory,  to  which  the  advowson  of  a  vicarage  was  appendant,  granted  to  the 
plaintiff  the  next  presentation  to  the  vicarage,  if  it  should  become  vacant  during  the 
term  of  years  which  the  grantor  then  had  in  the  rectory.     The  grantor  afterwards 
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surrendered  his  term  to  the  reversioner,  after  which  the  vicarage  [806]  became  \oid  ; 
and  in  quai'e  impedit  the  question  was  whether  the  suri'ender,  which,  as  between  the 
parties,  had  put  an  end  to  the  term  of  years,  had  extinguished  the  plaintiff's  right, 
and  it  was  resolved  that  it  had  not ;  because  the  term  for  the  benefit  of  the  grantee 
has  to  some  respect  continuance,  although  in  rei  veritate  it  is  determined.  There  are 
other  authorities  to  the  same  effect ;  and  none  the  other  way."  That  is  undoubted 
law  to  this  honr.  I'leamnt  d.  Haytmi  v.  Benxon,  14  East,  234,  lays  down  the  same 
principle.  It  was  there  held,  that,  where  tenant  from  year  to  year  underlet  part  of 
the  premises,  and  then  gave  up  to  his  landlord  the  part  remaining  in  his  own  possession, 
without  either  receiving  a  regular  notice  to  quit  the  whole,  or  giving  notice  to  quit  to 
his  sub-lessee,  or  even  surrendering  that  part  in  the  name  of  the  whole  (supposing  that 
anything  short  of  a  regular  notice  to  quit  from  the  landlord  to  his  immediate  tenant 
would  aftei'  such  sub-letting  have  determined  the  tenancy  in  the  whole) ;  yet  the  land- 
lord could  not  entitle  himself  to  recover  against  the  sub-lessee  (there  being  no  privity 
of  contract  between  them,)  upon  giving  half  a  year's  notice  to  quit  in  his  own 
name,  and  not  in  the  name  of  the  first  lessee  ;  for,  as  to  the  part  so  underlet,  the 
original  tenancy  still  continued  undetermined.  Bayley,  J.,  says :  "  Hayton  made 
Wilkes  tenant  from  year  to  year,  by  which  Wilkes  acquii'ed  a  legal  interest  in 
the  premises,  not  determinable  by  Hayton  except  upon  giving  him  six  months' 
notice  to  quit.  But,  so  long  as  that  term  continued,  the  lessee  had  a  right  to  act 
on  it,  and  to  grant  to  third  persons  the  interest  which  he  himself  had  in  it.  And  I  take 
it  that  the  surrender  of  the  lessee  would  not  destroy  any  interest  which  a  stranger 
claiming  under  him  had  acquired  in  the  term  in  the  mean  time."  And  he  refers  to 
the  passages  in  Co.  Litt.  338  b.,  already  cited.  And  see  note  (m)  to  Thursfn/  v. 
[807]  Plant,  1  Wms.  Saund.  235  c,  and  Fiko  v.  Eyr>>,  9  B.  &  C.  909,  4  M.  &  R.  '661. 
[Growder,  J.  Does  the  right  or  interest  spoken  of  in  these  cases  refer  to  anything 
but  a  term  l  ]  There  is  no  authority  for  so  limiting  it.  Fixtures  aie  often  of  infinitely 
greater  value  than  the  premises  to  which  they  are  attached  :  and  they  are  frequently 
made  the  subject  of  mortgage, — as,  for  instance,  salt-pans  and  mining  machinery. 
[Cockburn,  C.  J.  It  may  be  that  the  grant  here  is  of  the  right  to  take  away  the 
fixtures  at  the  end  of  the  term.  The  question  is  whether  a  mere  tenant  for  years  can 
by  assigning  the  fixtures  prevent  himself  from  afterwards  bona  fide  surrendering  his 
term  to  his  landlord.]  The  grant  is  of  the  property  in  the  fixtures,  coupled  with 
a  right  of  removal.  It  is  said  that  this  is  not  a  grant,  but  a  mere  licence, — a 
persona!  licence.  But  Kobinson  professes  to  assign  all  his  interest  in  these  fixtures 
to  the  plaintiffs.  [Cockburn,  C.  J.  Has  the  tenant  a  property  in  these  fixtures  whilst 
they  are  attached  to  the  soil  I  Williams,  J.,  referred  to  the  14  iV  lo  Vict.  c.  25,  s.  3, 
which  enacts,  "  that,  if  any  tenant  of  a  farm  or  lands  shall,  after  the  passing  of  the 
act,  with  the  consent  in  writing  of  the  landlord  for  the  time  being,  at  his  own  costs 
and  expense,  erect  any  farm-building,  either  detached  or  otherwise,  or  put  up  any 
other  building,  engine,  or  machinery,  either  for  agricultural  purposes  or  for  the  purposes 
of  trade  and  agriculture  (which  shall  not  have  been  erected  or  put  up  in  pursuance  of 
some  obligation  in  that  behalf),  then  all  such  buildings,  engines,  and  machinery  shall 
be  the  property  of  the  tenant,  and  shall  be  removeable  by  him,  notwithstanding  the 
same  may  consist  of  separate  buildings,  or  that  the  same,  or  any  part  thereof,  may 
be  built  in  or  permanently  fixed  to  the  soil,  so  as  the  tenant  making  any  such  removal 
do  not  in  anywise  injure  the  land  or  buildings  belonging  to  the  landlord,  [808]  or 
otherwise  do  put  the  same  in  like  plight  and  condition,  or  as  good  plight  and  condition, 
as  the  same  were  in  before  the  erection  of  anything  so  removed  :  Provided  neverthe- 
less that  no  tenant  shall,  under  the  provision  last  aforesaid,  be  entitled  to  remove  any 
such  matter  or  thing  as  aforesaid  without  Hrst  giving  to  the  landlord  or  his  agent  one 
month's  previous  notice  in  writing  of  his  intention  so  to  do  ;  and  thereupon  it  shall 
be  lawful  for  the  landlord,  or  his  agent  on  his  authority,  to  elect  to  puichase  the 
matters  and  things  so  proposed  to  be  I'emoved,  or  any  of  them,  and  the  right  to  remove 
the  same  shall  thereby  cease,  and  the  same  shall  belong  to  the  landlord  ;  and  the  value 
thereof  shall  be  ascertained  and  determined  by  two  referees,  one  to  be  chosen  by  each 
party,  or  by  an  umpire  to  be  named  by  such  referees,  and  shall  be  paid  or  allowed  in 
account  by  the  landlord  who  shall  have  so  elected  to  purchase  the  same."  That  seems  to 
treat  the  tenant's  interest  as  a  mere  right  of  removal,  and  not  as  property.  It  is  difficult 
to  say  that  the  decision  in  Hallen  v.  Humler,  1  C.  M.  &  K.  266,  is  law,  if  the  tenant  has 
a  property  in  fixtures.]     The  expression  which  is  found  in  some  of  the  older  cases,  that 
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tixtiires  unsevered  at  the  end  of  the  term  tjecome  ";i  gift  in  law  to  the  landlord,"  is 
certainly  inconsistent  with  the  absence  of  property'  in  the  tenant.  [Cockburn,  C.  J.  It 
may  mean  a  gift  of  the  right  of  removal.  Crowder,  J.  Suppose  the  tenant  (Robinson) 
had  been  guilty  of  a  forfeiture  the  day  after  the  assignment  to  the  plaintiffs,  what 
would  have  been  the  position  of  the  latter?]  It  is  not  contended  that  the  plaintiffs 
have  an  absolute  indefeasible  title ;  but  that  the  sui'render,  as  against  them,  operates 
no  further  than  if  the  tenant  had  assigned  his  interest  in  the  term  to  a  third  person. 
The  subject  was  much  discussed  in  Mnaketf  v.  Hill,  5  N.  C.  694,  7  Scott,  85.5,  [809] 
where  it  was  held  that  a  licence  to  search  for  and  raise  metals,  and  also  to  carry  them 
away  and  convert  them  to  the  licensee's  own  use,  passed  an  interest  which  was  capable 
of  being  assigned.  [Crowder,  J.  (libbs,  C.  ■!.,  in  Li'e  v.  Rmlen,  7  Taunt.  188, 
2  Marsh.  495,  treats  the  tenant's  right  as  a  simple  privilege  to  remove  the  fixtures 
during  the  term.  Williams,  J.  With  the  qualification  mentioned  by  Parke,  B.,  in 
llalleii  V.  Rander.  Cockburn,  C.  J.  The  question  is  whether  the  grant  is  not  subject 
to  the  contingency  of  the  grantor's  term  being  determined  quacunquo  modo.J  It 
surely  cannot  be  subject  to  the  contingency  of  his  making  a  subsequent  grant,  or  a 
surrendei-  to  his  landlord,  in  derogation  of  his  former  grant.  It  is  impossible  in  principle 
to  distinguish  a  grant  or  a.ssignment  of  fixtures  by  a  tenant  from  any  other  interest 
which  he  has  by  grant  carved  out  of  his  term.  In  Sheppard's  Touchstone,  7th  edit., 
by  Preston,  it  is  said,  that,  "  If  one  that  hath  a  lease  for  life  or  years  of  the  manor  to 
which  an  advowson  is  appendant,  grant  the  next  avoidance  that  shall  happen  during 
the  lease,  or  grant  a  rent  out  of  the  manor,  and  then  surrender  the  manor,  so  that 
his  estate  is  gone  ;  in  this  case,  notwithstanding,  the  grant  of  the  next  avoidance  and 
of  the  rent  doth  continue  good  ;  and  the  grantee  shall  enjoy  it  according  to  the  grant, 
as  long  as  the  esUite  that  is  surrendered  should  have  had  continuance  [if  not  sur- 
rendered :  3  Prest.  Convey.  574.  For,  the  grantor  cannot  by  his  act  prejudice 
those  who  claim  under  him,  though  he  may  think  proper  to  give  up  his  own  estate. 
So,  if  the  lessor  had  made  an  underlease,  reserving  rent,  and  had  afterwards  sui-- 
rendered  the  original  lease,  or  there  had  been  a  merger  of  his  estate,  the  underlease 
should  continue  in  force ;  but,  as  the  reversion  is  gone,  the  remedy  for  the  rent,  con- 
ditions, covenants,  &c.,  is  extinguished  :  ITebb  v.  Russell,  3  [810]  T.  R.  409  ;  3  Prest. 
Convey.  129.  And  it  may  be  observed  that  the  rule  ces.sante  statu  pi-imitivo  cessat 
et  derivativus  applies  only  when  the  original  estate  determines  by  limitation,  or  is 
defeated  by  a  condition.  It  does  not  apply  when  the  owner  of  the  estate  does  any 
act  which  amounts  to  an  alienation  or  ti'ansfer,  though  such  alienation  or  transfei' 
produces  an  extinguishment  of  the  original  estate.] "  [Willes,  J.  Mr.  Preston  is 
there  speaking  of  a  surrender  of  an  estate.]  If  any  dilficulty  arises  from  the  form 
of  action,  that  may  be  obviated  by  an  amendment. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court: — 

The  question  in  this  case  is,  whether,  if  a  lessee  mortgages  tenants'  fixtures,  and 
afterwards  surrenders  his  lease,  the  mortgagee  has  a  right  to  enter  and  sever  them. 

The  ))rinciplcs  of  law  a])plicable  to  this  point  are  well  settled  :  the  ditticulty  lies 
in  the  application  of  them.  It  is  fully  established  that  the  right  of  the  lessee  to 
remove  fixtures  contituics  only  duiing  the  term,  and  during  such  further  period  of 
possession  liy  him  as  he  holds  under  a  right  still  to  consider  himself  as  tenant ;  and 
it  is  plain  that  the  right  of  his  assignee  can  extend  no  furthei'.  On  the  other  h;ind, 
it  is  laid  down,  as  to  a  surrender,  in  (Jo.  Litt.  338  b.,  that,  '•  having  regard  to  strangera 
who  were  not  parties  or  privies  thereto  (lest  by  a  voluntary  suri-ender  they  may 
receive  prejuflici;  touching  any  i-ight  oi-  interest  they  had  before  the  surrender)  the 
estate  surrendered  iiath  in  (;oiisidcration  of  law  a  continuance."  This  doctrine  has 
Ijeen  fully  adopted  and  acted  on  in  modern  cases, — as,  in  I'hasanl  v.  Ikn.'tm,  14  East, 
234  ;  Don  d.  Hmdon  v.  I'lib;  5  M.  .V-  Sclw.  14()  ;  I'ikv  v.  Eifn,  9  B.  &  C.  909,  4  M.  .V 
R.  661  {a). 

[811]  The  i|Ucstion  is  thus  reduceil  to  the  incpiiry  whether  the  mortgagee's  right 
to  sever  the  lixtures  from  the  freehold  is  a  "right  or  interest"  within  the  meaning 
of  this  rule  of  law.  And  we  are  of  opinion  that  it  is.  Certainly  it  is  an  interest  of 
a  peculiar  n.iturc,  in  many  respects  lather  partaking  of  the  character  of  a  chattel  than 
of  an  interest  in  real  estate.     But  we  think  that  it  is  so  far  connected  with  the  land 


{a)  And  see  Eziiark  BeiUky,  2  M.  D.  &  De  Cex,  591. 
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that  it  m;iy  be  considered  a  right  or  interest  in  it,  which  if  the  tenant  grants  away, 
he  shall  not  be  allowed  to  defeat  his  grant  by  a  subsequent  voluntary  act  of  surrender. 

We  are,  therefore,  of  opinion  that  the  plaintiffs  may  maintain  an  action  against 
the  defendant  for  preventing  them  from  exercising  their  right  to  sever,  and  may  in 
such  action  recover  the  value  of  the  tixtui'es  as  severed. 

Rule  absolute. 


Phillips  v.  Ball  and  Others.    May  27th,  1859. 

[S.  C.  29  L.  J.  C.  P.  7  ;  6  Jur.  N.  S.  48.] 

According  to  the  custom  of  a  manor,  a  grant  by  copy  of  court-roll  "to  A.,  B.,  and  C, 
for  their  lives  and  the  life  of  the  longe.st  liver  of  them,  successivel}',  according  to 
the  custom  of  the  manor,"  gave  the  first  taker  an  ab.solute  power  of  disposing  of  the 
estate  in  his  life-time ; — Held,  a  good  custom  ;  and  that  it  was  sufficiently  proved 
by  shewing  four  instances  of  surrender  and  admittance  of  the  person  first  named, 
in  exclusion  of  the  others. — An  alienation  of  the  fee  by  the  loid  of  a  manor  does 
not  affect  the  rights  of  the  copyhold  tenants. — Therefore,  where  the  lord  had  granted 
the  inheritance  of  a  portion  of  the  manor  to  A., — Held,  that  it  was  competent  to 
a  copyhold  tenant  to  dispose  of  his  interest  to  the  grantee  by  an  ordinary  common- 
law  conveyance  ;  the  customary  mode  of  conveyance  being  rendered  impo.ssible  by 
the  act  of  the  lord. 

This  was  an  ejectment  brought  for  the  recovery  of  three  messuages  and  three 
closes  of  land  in  the  parish  of  St.  Austell,  in  the  county  of  Cornwall,  formerly  copy- 
holds of  the  manor  of  Treverbyn  Courtenay,  and  parcel  of  the  possessions  of  the  Duchy 
of  Cornwall. 

The  cause  was  tried  before  Chaiuiell,  B.,  at  the  last  [812]  Summer  A.ssizes  at 
Bodmin.  It  appeared  that  down  to  the  year  1799,  the  premises  in  question  formed 
part  of  the  copyhold  tenements  of  the  manor  of  Treverbyn  Courtenay  ;  that,  by  the 
custom  of  the  manor,  the  copyhold  tenements  were  held  by  grant  from  the  loi'd  for 
the  lives  of  three  persons,  who  take  successively  in  the  order  in  which  their  names 
appear  on  the  court-rolls  and  admittance :  and  that  the  widow  of  any  person  dying 
tenant  for  his  life  of  any  tenement,  is  entitled  to  hold  the  same  during  her  widowhood, 
or  so  long  as  she  shall  continue  chaste. 

The  following  entries  appeared  upon  the  court-rolls  of  the  manor,  which  are  in  the 
custody  of  the  Duchy  of  Cornwall  ; — 

"At  a  court  held  of  the  said  manor  on  the  11th  of  November,  1762,  came  Ann 
Wallis  and  Richard  Williams  the  younger,  by  the  nomination  of  John  Wallis,  and 
took  of  the  lord  two  small  tenements  or  cottages,  with  the  appurtenances,  in  Austell, 
containing  about  three  acres  and  a  quarter  of  land,  part  of  the  said  manor,  formerly 
in  the  possession  or  occupation  of  the  said  John  Wallis  or  his  under-tenants,  To  hold 
to  Ann  Wallis  and  Richard  Williams  the  younger  for  the  lives  of  the  longest  liver  of 
them  successively  in  reversion  of  the  said  John  Wallis,  according  to  the  custom  of 
the  said  manor,  at  the  old  yearly  rent  of  Ss.  6d.  ;  and  they  gave  to  the  lord  for  such 
estate  and  entry  in  the  premises  to  be  had  the  sum  of  1.51. :  and  thereon  Ann  ^Vallis 
and  Richard  Williams  the  younger  were  admitted  tenants  in  reversion,  according  to 
the  custom  of  the  .said  manor ;  and  their  fealties  were  respited  until  their  particular 
estates  happen." 

By  a  warrant  under  the  hand  of  Lord  North,  dated  the  2(jth  of  February,  1779, 
duly  inrolled, — reciting  that  Richard  Williams,  by  his  petition,  set  forth  that  he 
holdeth  for  his  own  life  by  the  aforesaid  copy  of  [813]  court-roll  of  the  11th  of 
Novembei',  17(i2,  the  two  small  tenements,  with  the  appurtenances,  in  Austell,  con- 
taining three  acres  and  a  quarter  of  land,  part  of  the  manor  of  Treverbyn  Courtenay, 
and  parcel  of  the  annexed  Duchy  of  Cornwall,  in  the  county  of  Cornwall,  at  the  3'early 
rent  of  8s.  6d.,  and  pray  that  the  same  may  be  granted  by  copy  of  court-roll  for  two 
such  lives  as  the  petitioner,  Richard  Williams,  should  name,  in  reversion  of  himself, 
for  a  moderate  tine,  at  the  same  old  rout ;  which  petition  was  referred  to  the  surveyor- 
general  of  the  Duchy  of  Cornwall,  who  had  reported  that  he  was  of  opinion  a  copy 
for  two  lives  to  be  named  by  the  said  Richard  \Villiams  in  reversion  of  himself  might 
be  granted  of  the  said  two  tenements  in  Austell  for  a  fine  of  171.   10s.,  rc.icr\ing  the 
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old  rent  of  8s.  6(1.  per  annum, — Upon  consideration  of  such  petition  and  report,  the 
said  Lord  North  did  authorize  the  steward  of  the  said  manor  to  j<rant,  by  copy  of 
court-ioU  of  the  said  manor,  the  said  two  tenements  in  Austell,  with  the  appurtenances 
thereto  belonging,  "to  the  said  Richard  Williams,  for  two  such  lives  as  he  should 
name,"  to  hold  to  such  two  persons  so  by  him  to  be  nominated,  for  their  lives  succes- 
sively, according  to  the  custom  of  the  said  manor,  in  re\ersion  of  the  said  Richard 
Williams,  for  a  line  of  171.  10s.,  reser\Tng  the  yearly  rent  of  8s.  6d. 

"At  a  court  held  of  the  said  manor  on  the  6th  of  August,  1779,  came  Richard 
Williams  and  took  of  the  loril  two  small  tenements  or  cottages,  with  the  appurtenances, 
in  Austell,  containing  about  three  acres  and  a  quarter  of  land,  part  of  the  said  manor, 
formerly  in  possession  of  Tiistram  Carlyon,  gentleman,  since  of  John  Wallis,  and  now 
of  Richard  Williams,  or  his  under-tenants,  for  the  lives  of  Richard,  son  of  Richard 
Williams,  aged  about  nine  months,  and  Mary,  daughter  of  said  Richard  Williams,  aged 
about  three  years,  by  nomination  [814]  of  him  the  said  Richard  Williams  the  father. 
To  hold  to  the  said  Richard  Williams  and  Mary  Williams  for  their  lives  and  the  life 
of  the  longest  liver  of  them,  successively,  in  reversion  of  him  the  said  Richard  Williams, 
according  to  the  custom  of  the  said  manor,  by  and  under  the  old  yearly  rent  of  8s.  6d. ; 
and  they  gave  for  such  estate  and  entry  on  the  said  premises  to  be  held  the  sum 
of  171.  10s." 

In  178-t,  Richard  Williams  died,  having  by  his  will  devised  the  copyhold  tenement 
to  his  widow,  who  duly  surrendered,  and  took  a  I'e-grant  from  the  lord.  This  surrender 
and  admittance  were  as  follows': — 

"  At  a  court  held  of  the  said  manor  on  the  19th  of  January,  1786,  came  Elizabeth 
Williams,  widow  of  Richard  Williams,  deceased,  one  of  the  copyhold  tenants  of  said 
manor,  and  suri'endered  into  the  hands  of  the  lord  two  small  tenements  or  cottages, 
with  the  a])])urtenances,  in  Austell,  containing  about  three  acres  and  a  quarter  of 
land,  part  of  the  said  manor,  foimerly  in  the  po.ssession  of  Tristram  Carlyon,  gentle- 
man, deceased,  afterwards  of  John  Wallis,  also  deceased,  since  of  Richard  Williams, 
deceased,  and  then  of  the  said  I']lizabeth  Williams,  his  widow,  and  which  she  is  entitled 
to  hold  for  a  widowhood,  and  a  copy  of  court-roll  thereof,  dated  the  10th  of  November, 
1762,  granted  to  said  Richard  Williams,  deceased,  and  Aim  Wallis,  also  deceased,  for 
their  lives,  and  one  otber  copy  of  court-roll  of  Gth  August,  1779,  granted  to  Richard 
William.s,  deceased,  for  the  lives  of  Itichard  William.s,  his  son,  then  aged  about  nine 
months,  and  Mary  Williams,  his  daughter,  then  aged  about  three  years,  by  the 
nomination  of  Richard  Williams  the  father ;  and  all  the  estate,  ifec.  of  the  said 
Elizalieth  Williams:  And  whereupon,  at  same  court  came  Elizabeth  William.s,  and 
took  of  the  lord  of  said  manor,  by  deli\ery  of  the  steward.  In'  virtue  of  a  warrant 
under  the  hands  of  Henry  Lyte,  Thom.is  Erskine,  and  Arthur  Piggott,  [815]  Esquires, 
bearing  date  the  27th  of  July,  178.0,  to  the  steward  dii-eeted,  the  said  two  small 
tenements  or  cottages,  with  the  appurtenances,  in  Austell,  containing  about  three 
acres  and  a  (|uarler  of  land,  part  of  the  said  manor,  then  in  possession  of  the  .said 
Elizabeth  Williams  or  her  under-tenants,  for  the  lives  of  Joseph  Phillips,  late  of 
Redruth,  in  the  said  county,  but  then  of  St.  Austell,  aged  ai)o\it  thii'ty  years,  Richard 
Williams,  then  aged  about  .se\en  years,  and  Maiy  Williams,  then  aged  about  ten 
years,  son  and  daughter  of  said  ivichard  Williams,  deceased,  successivelv,  according  to 
the  custom  of  saiti  manor,  To  hold  the  .said  tenements,  with  the  ap])nit('nances,  to  the 
said  Joseph  Phillips,  Richard  Williams,  and  Maiy  \\  illiams,  for  their  lives  and  the 
life  of  the  longest  livci-  of  them,  successively,  according  to  the  custom  of  the  said 
manor,  by  and  under  the  old  yearly  rent  of  8s.  6d.  :  And  she  gives  to  the  lord  of  tin* 
said  manor  for  such  est;ite  and  entry  in  the  said  jiremises  to  he  had  the  sum  of 
241.  7s.  ;  and  thereupon  the  .said  Klizabeth  ^\'illiams  is  admitted  tenant ;  and  the  said 
Richard  Williams  and  Mary  \\'illiams  are  admitted  tenants  for  their  lives  successively, 
according  to  the  custom  of  the  said  manor  ;  and  their  fealties  arc  respited  until  their 
paiticular  estates  shall  respectively  hap|)en.'' 

Slioitly  after  this,  viz.  on  the  29th  of  January,  178(!,  Mary  Williams  mairied 
Jo.seph  Philli[)s.  She  died  in  1792.  The  following  entry  appears  on  the  court-rolls 
inider  the  date  of  27th  Sei)tember,  1792  : — 

"At  a  court  held  of  the  said  manor  on  the  27lh  of  Sojilcniber,  1792,  the  homage 
present  the  death  of  Elizabeth  Phillips,  wife  of  Joseph  Phillips,  who  died  tenant  for 
her  own  life  of  twii  small  tenements  or  cottages,  with  the  apjiurtenanc  cs,  in  Si.  Austell, 
containing  about  three  acres  and  a  (juarter  of  land,  [)art  of  said   manor,  and   that  the 


672  PHILLIPS   V.  BALL  6  C.  B.  (N.  S.)  816. 

said  Joseph  is  entitled  to  the  [816]  same  for  his  own  life,  being  the  next  life  named 
in  the  court-roll  of  this  manor ;  and  he  is  admitted  and  taken  tenant  for  the  same." 

The  next  entry  which  appeai-ed  upon  the  court-rolls  with  reference  to  these 
premises,  was  as  follows  : — 

"  At  a  special  court  held  of  the  manor  of  Treverbyn  Courtenay,  in  the  county  of 
Cornwall,  on  the  15th  of  April,  1797,  Joseph  Phillips,  of  St.  Ewe,  in  the  county  of 
Cornwall,  one  of  the  copyhold  tenants  of  the  said  manor,  surrendered  into  the  hands 
of  the  Prince  of  Wales  and  Duke  of  Cornwall,  lord  of  the  said  manor.  All  that 
dwelling-house  and  bricklet,  then  in  the  occupation  of  Thomas  Towsey,  together  with 
one  field  in  Kiln  Lane,  containing  about  half  an  acre  of  land,  then  also  in  the  occupa- 
tion of  Thomas  Towsey,  All  that  other  dwelling-house  adjoining  the  said  first- 
mentioned  dwelling-house,  then  in  the  occupation  of  Edward  Hennah,  One  other  field 
in  Kiln  Lane,  then  in  the  occupation  of  Richard  Hennah,  containing  about  an  acre 
and  a  (|uarter.  And  one  other  field  in  Tregonissey  Lane,  and  then  in  the  occupation  of 
William  Dawe,  containing  about  one  acre, — all  which  said  premises  are  situate  in  the 
parish  of  St.  Austell  aforesaid,  and  are  parcels  of  the  said  manor,  and  held  by  the  said 
Joseph  Phillip.sby  copy  of  court-roll  thereof  of  the  19th  of  .lanuary,  1786,  granted  to 
Elizabeth  William.s,  widow,  then  deceased,  for  the  lives  of  the  said  Joseph  Phillips, 
Kichard  Williams,  and  Maiy  the  wife  of  Alexander  Truscott  the  youngei',  late  Mary 
Williams,  spinster,  And  all  the  estate,  &c.  which  the  said  Joseph  Phillips  then  had  or 
could  have  in  said  premises  by  virtue  of  said  copy  court-roll,  oi'  by  any  other  ways  oi' 
means  whatever :  And,  thereupon,  at  the  same  court  came  again  the  said  Joseph 
Phillips,  and  took  of  the  said  loid  of  the  said  manor,  by  delivery  of  the  steward  of 
the  said  manor,  all  and  singular  the  [817]  aforesaid  premises,  with  the  appurtenances, 
for  the  lives  of  the  said  Joseph  Phillips,  Joseph  Phillips,  his  son,  and  Eliza  Phillips, 
his  daughter,  successively,  according  to  the  custom  of  the  said  manor.  To  hold  said 
premises  to  said  Joseph  Phillips,  Joseph  Phillips,  his  son,  and  Eliza  Phillips,  his 
daughter,  for  their  lives  and  the  longest  liver  of  them,  successively,  according  to  the 
custom  of  the  said  manor,  by  and  under  the  rent  therein  mentioned,  and  by  all 
heriots,  customs,  and  services  due  and  of  right  accustomed  :  and  he  gave  to  the  lord 
of  the  said  manor  for  such  estate  and  entry  in  the  said  premises  to  be  had  the  sum  of 
801. ;  and  thereupon  said  Joseph  Phillips  was  admitted  tenant  and  did  his  fealty  ;  and 
the  said  Joseph  Phillips,  his  son,  and  Eliza  Phillips,  his  daughter,  were  admitted 
tenants  for  their  lives,  successively,  according  to  the  custom  of  the  said  manor,  and 
their  fealties  were  respited  until  their  respective  estates  should  respectively  happen." 

The  plaintift',  Joseph  Phillips,  the  son,  claimed  under  this  last-mentioned 
admittance. 

By  the  certificate  of  the  surveyor-general  of  the  Duchy  of  Cornwall,  bearing  date 
the  6th  of  July,  1799,  it  is  certified,  that,  by  virtue  of  a  warrant  from  the  council  of 
His  Royal  Highness  the  Prince  of  Wales  and  Duke  of  Cornwall,  the  said  surveyor- 
general  had  contracted  and  agi'eed  with  William  Flamank  for  the  sale  to  the  said 
William  Flamank  of  (inter  alia)  All  those  two  houses  situate  in  the  market-place  in 
the  town  of  St.  Austell,  then  or  late  in  the  occupation  of  Thomas  Towsey  and  George 
Tullach,  and  all  that  field,  containing  one  rood  or  thereabouts,  situate  in  Kiln  Lane, 
then  or  late  in  the  occupation  of  the  said  Thomas  Towsey,  And  all  that  other  field  in 
Kiln  Lane  aforesaid,  containing  la.  2r.  18p.,  or  thereabouts,  then  or  late  in  the  occupa- 
tion of  Richard  Hennah,  clei'k,  And  all  that  field  lying  in  Tregonissey  Lane,  then  or 
[818]  late  in  the  occupation  of  William  Dacre,  and  containing  la.  Or.  23p.  or  there- 
abouts, which  said  two  houses  and  three  se\eral  fields  are  parcel  of  the  said  manor  of 
Treverbyn  Courtenay,  and  were  then  held  by  copy  of  court-roll,  bearing  date  the  1.5th 
of  April,  1797,  for  the  lives  of  Joseph  Phillips,  Joseph  Phillips  the  younger,  his  son, 
and  Eliza  Phillips,  his  daughter,  under  the  yearly  rent  of  -js.  lOd.,  except  as  therein 
excepted,  at  or  for  the  pi  ice  of  11301..  to  be  paid  by  the  said  William  Flamank  within 
forty  days  from  the  date  of  the  now  certificate  of  contract  into  the  Bank  of  England, 
and  carried  to  the  account  of  the  Duchy  of  Cornwall ;  and  from  and  immediately 
after  the  payment  of  the  .said  sum  in  manner  aforesaid,  and  the  inrolment  of  the  now 
stating  certificate,  the  receipt  for  the  said  purchase-money,  in  the  office  of  the  auditor 
of  the  Duchy  of  Cornwall,  and  thenceforth  for  ever,  the  said  William  Flamank,  and 
his  heirs,  successors,  or  assigns,  should  be  adjudged,  deemed,  and  taken  to  be  in  the 
actual  .seisin  and  possession  of  the  said  dwelling-houses  or  tenements,  lands,  and 
premises  so  by  him  purchased  (except  as  before  excepted),  and  should  hold  and  enjoy 
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the  same  peaceably  and  (luiutl}'  in  as  full  and  ample  manner  to  all  intents  and  purposes 
as  His  said  Royal  Highness  the  Prince  of  Wales,  his  heirs  or  successors,  Dukes  of 
Cornwall,  might  or  could  have  held  and  enjoyed  the  same,  by  force  and  virtue  of  an 
act  of  parliament  passed  in  the  38  G.  4,  intituled  "  An  act  for  making  perpetual, 
subject  to  redemption  and  purchase  in  the  manner  therein  stated,  the  several  sums  of 
money  then  charged  in  Great  Britain  as  a  land-fcix  for  one  year  from  the  25th  of 
March,  1798." 

By  indenture  dated  the  30th  of  December,  1803,  between  Joseph  Phillips  of  the 
one  part,  and  the  said  William  Flamank  of  the  other  part, — reciting  the  before-sfcited 
copy  of  court-roll  of  the  15th  of  April,  1797  ;  [819]  also  reciting  that  the  reversion, 
freehold,  and  inheritance  of  the  said  dwelling-houses,  fields,  closes,  or  parcels  of  land 
and  premises  so  granted  to  the  said  Joseph  Phillips  as  aforesaid,  together  with  other 
hereditaments,  were,  on  or  about  the  6th  of  July,  1799,  purchased  by  the  said  William 
Flamank  under  and  by  virtue  of  the  38  G.  3,  c.  60,  and  the  same  had  been  accordingly 
conveyed  to  the  said  William  Flamank  and  his  heirs,  pursuant  to  the  directions  of  the 
said  act ;  also  reciting  that  the  said  William  Flamank  had  contracted  and  agreed  with 
the  said  Joseph  Phillips  (party  thereto)  for  the  absolute  purchase  and  surrender  of 
the  said  dwelling-houses,  fields,  or  closes  of  land  and  premises  so  granted  to  him  as 
aforesaid  for  the  lives  of  himself  and  the  said  Joseph  Phillips  and  Eliza  Phillips,  his 
children,  and  the  life  of  the  longest  liver  of  them,  successively,  according  to  the  custom 
of  the  said  manor,  at  or  for  the  price  or  sum  of  1 0001., — it  was  witnessed,  that,  in 
pursuance  of  the  said  agreement,  and  in  consideration  of  the  sum  of  10001.  to  the  said 
.Joseph  Phillips  paid  by  the  said  ^\'illiam  Flamank,  he  the  said  Joseph  Phillips  did 
surrender  and  yield  up  unto  the  said  William  Flamank  and  his  heirs,  all  and  singular 
the  aforesaid  dwelling-houses,  fields,  closes,  or  parcels  of  land,  and  all  and  singular 
other  the  premises  so  granted  to  the  said  Joseph  Phillips  for  the  lives  of  himself  and 
the  said  Joseph  Phillips  and  Eliza  Phillips,  his  children,  and  the  life  of  the  longest 
liver  of  them,  successively,  accoi'ding  to  the  custom  of  the  said  manor  as  aforesaid, 
together  with  the  aforesaid  copy  of  court-roll,  and  all  the  estate,  right,  title,  use,  trust, 
benefit,  property,  claim,  and  demand  whatsoever,  as  well  legal  as  equitable,  of  him 
the  said  Joseph  Phillips  of,  in,  to,  or  out  of  the  said  dwelling-houses,  fields,  closes,  or 
parcels  of  land  and  premises,  and  every  or  any  of  them,  anrl  every  or  any  part  thereof 
respectively.  To  hold  unto  the  said  William  Flamank  and  his  heirs,  [820]  to  the  end 
and  intent  that  the  aforesaid  estate  and  interest  therein  granted  to  the  said  Joseph 
Phillips  for  the  lives  of  himself  and  the  said  Joseph  Phillips  and  Eliza  Phillips,  his 
children,  and  the  life  of  the  longest  liver  of  them,  successively,  according  to  the  custom 
of  the  said  manor  as  aforesaid,  might  be  merged  and  extinguished  in  the  reversion, 
freehold,  and  inheritance  thereof :  And  the  said  Joseph  Phillips  did  thereby  covenant 
that  he  had  in  himself  good  right,  full  power,  and  lawful  and  absolute  authority  to 
surrender  the  .said  dwelling-houses,  fields,  closes,  or  parcels  of  land  and  premises 
mentioned  and  intended  to  be  thereby  surrendered  unto  the  said  William  Flamank 
and  his  heirs  in  manner  aforesaid,  and  according  to  the  true  intent  and  meaning  of 
that  indenture  ;  and  also  that  he  the  said  William  Flamank  and  his  heirs  should  or 
lawfully  might  from  time  to  time  and  at  all  times  thereafter  peaceably  and  (piietly 
enter  into,  have,  use,  occupy,  possess,  and  enjoy  the  .said  dwelling-houses,  fields,  closes, 
or  parcels  of  land  and  premises  mentioned  and  intended  to  be  thereby  surrendered, 
and  receive  and  take  the  rents,  i.ssnes,  and  profits  thereof  to  and  for  his  and  their  own 
proper  use  and  benefit,  without  the  lawful  denial,  eviction,  suit,  trouble,  intoiruption, 
disturbance,  claim,  or  demand  of  the  said  .loscph  Phillips,  and  Joseph  Phillips  and 
Eliza  Phillips,  his  children,  or  either  of  them,  or  any  person  or  persons  lawfully 
claiming  by,  from,  under,  or  in  trust  for  him  or  them  rcspec'tively  ;  And  further,  that 
he  the  said  Jose])h  Phillips,  his  executors  and  administrators,  and  also  the  said  Joseph 
Phillips  aiifl  Eliza  Phillips,  his  children,  and  each  or  either  of  them,  and  all  and  every 
other  person  or  persons  having  or  lawfully  claiming  any  estate,  right,  title,  trust,  or 
interest,  eithei'  at  law  or  in  ei|uity,  of,  in,  to,  or  out  of  tiie  s:iid  dwelling  houses,  fields, 
closes,  or  parcels  of  land,  hereditaments,  and  premises  [821]  mentioned  and  intended 
to  be  theroby  surrendered,  or  cither  of  them,  or  any  pai't  thereof  respectively,  by, 
from,  or  under,  or  in  trust  for  them  respectively,  should  and  would  from  time  to  time 
and  at  all  times  thereafter,  at  the  re(|nestand  expense  of  the  said  William  Flamank  or 
his  heirs,  make,  do,  and  execute,  or  cause  and  procure  to  be  made,  flone,  and  executed, 
all  such  acts,  deeds,  conveyances,  and  assurances  in  the  law  whatsoever  for  the  further, 
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better,  more  perfect,  and  absolute  surreiideiing  and  assuring  of  the  same  dwelling- 
houses,  fields,  closes,  or  parcels  of  land  and  premises,  and  every  or  any  of  them,  and 
every  or  any  part  thereof  respectively,  unto  the  said  William  Flamank  or  his  heirs. 

Flamank  continued  in  po.ssessiou  of  the  premises  under  this  conveyance  until  his 
death  in  1810  ;  and  the  defendants  claimed  under  his  devisees. 

Joseph  Phillips  died  in  182-5.  Mary  Williams  (one  of  the  lives  mentioned  in  the 
admittance  of  1786)  died  in  1809  ;  the  other,  Richard  Williams,  died  in  1826,  leaving 
a  widow,  Catherine  Williams,  who  died  in  March,  1857. 

The  plaintiff,  Joseph  Phillips,  the  son,  claimed  to  be  entitled  in  remainder  under 
the  admittance  of  the  15th  of  April,  1797, — insisting  that  his  title  did  not  accrue  until 
the  death  of  Catherine  Williams  in  1857. 

On  the  part  of  the  defendants,  it  was  contended,  that,  according  to  the  custom  of 
the  manor  of  Treverbyn  Courtenay,  a  grant  by  copy  of  court-roll  "to  A.,  B.,  and  C, 
for  their  lives  and  the  life  of  the  longest  liver  of  them,  successively,  according  to  the 
custom  of  the  said  manor,"  gave  the  first  taker  an  absolute  power  of  disposing  of  the 
estate  in  his  life-time  ;  that,  in  the  absence  of  an  exercise  of  this  power  by  the  first 
taker,  the  other  cestui  i|ui  vies  would  take  in  succe.ssion,  as  a  kind  of  special  occupant ; 
and  that  Joseph  Phillips,  [822]  the  father,  the  first  taker  under  the  admittance  of 
the  18th  of  April,  1797,  had  duly  exerci.sed  this  power  by  the  conveyance  which  he 
made  to  Flamank  in  1803. 

The  following  instances,  taken  from  the  court-rolls  of  the  manor  (which  commenced 
in  the  year  1600),  were  adduced  by  the  defendants  as  evidence  of  the  custom  relied 
on  by  them,  of  a  right  in  the  first  taker  to  deal  with  the  estate  : — 

16th  June,  1709.  Admittance  of  Thomas  Hext  and  Francis  John  Hext,  to  the 
reversion  of  a  tenement  called  Grieth,  otherwise  Grey,  then  in  the  tenure  of  Samuel 
Hext  during  his  life,  To  hold  the  said  reversion  to  the  said  Thomas  Hext  and  Francis 
John  Hext  for  the  term  of  their  lives  and  the  life  of  the  longest  liver  of  them,  success- 
ively, according  to  the  custom  of  the  manor,  when  (after  the  death,  surrender,  or 
forfeiture  of  the  esfcite  of  the  aforesaid  Samuel)  the  same  leversion  should  happen. 

14th  August,  1725.  Surrender  by  Henry  Hawkins  of  a  tenement  held  by  him 
"  during  his  life,  with  the  widowhood  incident,"  and  admittance  of  the  said  Henry 
Hawkins,  Thomas  Hext,  and  John  Michell,  To  hold  to  the  said  Henry  Hawkins, 
Thomas  Hext,  and  John  Michell,  "for  the  term  of  their  lives  and  the  life  of  the 
longest  liver  of  them,  successively,  according  to  the  custom  of  the  manor." 

20th  September,  1734.  Surrender  by  Thomas  Hext  of  a  messuage  in  St.  Austell, 
held  by  him  b}?  copy  of  court-roll  of  the  Ifith  of  June,  1709,  for  his  life  and  the  life 
of  Francis  John  Hext,  and  the  life  of  the  longest  liver  of  them,  successively,  according 
to  the  custom  of  the  manor  ;  and  admittance  of  Thomas  Hext,  Francis  John  Hext, 
and  John  Hext,  To  hold  to  them  "  for  the  term  of  their  lives  and  the  life  of  the  longest 
liver  of  them,  successively,  according  to  the  custom  of  the  manor." 

[823]  28th  August,  1761.  Surrender  by  Grace  Tremayne,  widow,  who  was  stated 
to  hold  by  copy  of  court-roll  of  the  14th  August,  1725,  "  for  the  lives  of  Thomas  Hext 
and  John  Michell,  and  the  life  of  the  longest  liver  of  them,  successively,  according  to 
the  custom  of  the  manor  ; "  and  admittance  of  her  eldest  son  Lewis  Tremayne,  Henry 
Hawkins  Tremayne,  her  3'oungest  son,  and  Grace  Tremayne,  her  daughter,  To  hold 
to  them  "  for  their  lives  and  the  life  of  the  longest  liver  of  them,  successively,  according 
to  the  custom  of  the  manor." 

Same  date.  Surrender  by  Grace  Tremayne  of  other  tenements,  and  admittance  of 
the  same  parties. 

11th  May,  1782.  Admittance  of  Francis  Polkinhornc  (a)  to  a  tenement  in  St. 
Austell,  containing  about  an  acre  and  a  half  of  land,  formerly  in  the  possession  of 
John  AVilliams,  afterwards  of  Phillipa  Williams,  his  widow,  and  then  of  the  said 
Francis  Polkinhorne  or  his  under-tenants,  for  the  lives  of  Arthur  Kempe,  then  aged 
38  years,  and  Charles  Trevanion  Kempe,  his  son,  then  aged  4  years,  successively, 
according  to  the  custom  of  the  said  manor,  "To  hold  said  tenement  and  premises, 
with  their  appurtenances,  to  said  Arthur  Kempe  and  Charles  Trevanion  Kempe,  by 
the  nomination  as  aforesaid  of  the  said  Francis  Polkinhorne,  for  their  joint  lives 
successively,  in  reversion  of  the  said  Francis  Polkinhorne,  according  to  the  custom  of 
the  said  manor." 


(a)  Francis  Polkinhorne  appears  to  have  been  deputy-steward  of  the  manor. 


6  C.  B.  (N  S.)  824.  PHILLIPS    V.   BALL  675 

14th  February,  1785.  Surrender  by  William  Flamaiik  of  a  tenement  in  St. 
Austell,  containing  about  an  acre  and  a  half  of  land,  "formerly  in  tlie  possession  of 
John  Williams,  deceased,  afterwards  of  Francis  Polkinhorne,  then  of  Arthur  Kempe, 
and  now  of  the  said  [824]  William  Flamank  or  his  undertenants,  and  which  he  was 
entitled  to  hold  for  the  lives  of  Francis  Polkinhorne,  Arthur  Kempe,  and  Charles 
Trevanion  Kempe,  his  son,  and  the  life  of  the  longest  liver  of  them,  successively, 
according  to  the  custom  of  the  said  manoi',  Ijy  virtue  of  a  copy  of  court-roll  of  the 
11th  May,  17S2,  granted  to  the  said  Arthur  Kempe,  and  by  him  conveyed  to  the 
said  William  Flamank  ;  "  and  admittance  of  William  Flamank  "  for  the  lives  of  the 
said  William  Flamank,  then  aged  about  46  3'ears,  Arthur  Kempe,  then  aged  about 
41  years,  and  Charles  Trevanion  Kempe,  son  of  the  said  Arthur  Kempe,  then  aged 
about  7  years,  succes-sively,  according  to  the  custom  of  the  .said  manor,  'l"o  hold  the 
said  tenement  and  premises,  with  the  appui'tenances,  to  the  said  William  Flamank  for 
his  life  and  the  lives  of  the  said  Aithur  Kempe  and  Charles  Trevanion  Kempe,  and 
the  life  of  the  longest  liver  of  them,  successively,  according  to  the  custom  of  the  said 
manor." 

It  was  further  contended  on  the  part  of  the  defendants,  that,  assuming  the  evidence 
not  to  be  sufficient  to  establish  the  custom  relied  on,  the  plaintiff's  title,  if  any,  accrued 
on  the  death  of  Kicliard  Williams  in  1S26  ;  and  consequently  that  his  claim  was  barred 
by  the  statute  of  limitations. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving  leave 
to  the  defendants  to  move  to  enter  a  verdict  for  them  if  the  court  should  be  of  opinion 
that  the  evidence  established  their  case, — the  court  to  be  at  liberty  to  draw  inferences 
of  fact  as  a  jury. 

Kinglake,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

Montague  Smith,  Q.  C,  and  Karslake,  now  shewed  [825]  cause.  The  question  is, 
whether  the  surrender  of  the  first  tenant  for  life  operates  upon  the  estates  of  those 
who  are  designated  to  take  in  succession.  The  habendum  is  not  to  Joseph  Phillips 
for  his  life  and  the  lives  of  the  other  two  persons  named,  but  to  "  Joseph  Phillips, 
Joseph  Phillips  his  son,  and  Eliza  Phillips  his  daughter,  for  their  lives  and  the  life  of 
the  longest  li\er  of  them,  successively,  according  to  the  custom  of  the  said  manor." 
In  Smartle  v.  I'cnkuUow,  1  Salk.  18S,  by  the  custom  lands  were  demiseable  by  copy  of 
court-roll  to  two  or  three  pei'sons  for  their  lives  and  the  life  of  the  sur\ivor,  habendum 
successive  sicut  nominantur  in  charta,  et  non  aliter ;  and  it  was  held  good.  So,  in 
Itvjht  v.  Bawdtn,  3  East,  260,  the  form  of  the  grant  was,  habendum  to  A.  for  the  lives 
of  B.  fi  C,  his  grandsons,  during  the  life  of  either  of  them  longest  living,  successively, 
according  to  the  custom,  &c.  Lord  P]llenborough  there  said  :  "  Without  any  custom 
appearing  in  this  manor  for  the  cestui  que  vies  to  take  the  legal  estate  in  reversion,  to 
be  sure  the  words  granting  the  estate  to  William  Bawden,  to  hold  to  him  for  the  lives 
of  Robert  and  AVilliam  Bawden,  his  grandsons,  and  the  life  of  the  longest  liver  of 
them,  successively,  only  conveyed  the  estate  to  William  Bawden,  the  grandfather, 
dui'ing  the  lives  of  the  persons  so  named.  Had  such  a  custom  been  statcfl,  it  might 
have  had  the  effect  of  pas.sing  the  estate  to  the  othei'  persons  named  :  but  without  it 
I  catniot  say  that  they  took  the  reversionary  estate  under  the  words  of  the  copy." 
In  Dor  d.  Nepean  v.  Goddard,  1  B.  &  C.  .'J22,  2  D.  ifc  K.  77.3,  the  custom  was  in  much 
the  same  terms  as  in  the  case  of  Uiiihl  v.  Baiakn,  viz.  that,  when  a  copyhold  tenement 
is  granttd  by  copy  of  court-roll  to  any  person,  to  hold  the  same  to  such  person  for 
the  lives  of  two  or  more  other  |)ersons,  and  the  life  of  the  longest  liver  of  such  other 
persons,  successively,  and  [826]  the  grantee  dies  duiing  the  life  or  lives  of  any  one 
or  more  of  such  other  persons,  without  having  devised  the  said  copyhold  tenement, 
such  other  person  or  persons  shall  be  entitled,  by  virtue  of  such  grant,  to  take  and  hokl 
the  copyhold  tenement,  successively,  as  they  are  respectivel}'  named  in  the  grant, 
during  his  or  their  life  or  li\es  I'espectively  ;  but,  if  the  grantee  devises  the  copyhold 
tenement,  the  dcvi.sce  shall  take  and  hold  it  during  the  life  or  lives  of  the  cestui  que 
vies:  and  it  was  held  that  the  custom  was  good.  "The  word  'successively,'"  said 
Abbott,  C.  J.,  "  in  this  grant  is  not,  as  it  a])])ears  to  me,  an  idle  word.  It  is  applical)lc 
to  a  holding  by  several,  one  after  another,  and  would  be  unnecessary,  and  indeed 
unintelligible,  if  applied  to  S.  Goddard  alone."  Hero,  the  habendum  is  to  the  thi'ce 
successively;  and  the  three  are  admitted  tenants.  (  W'illcs,  J.  Everything  you  have 
said  will  be  satisfied  by  a  special  nccupancy.  ]  There  can  be  no  occupant  of  a  copy- 
hold: ^niartk   v.  I'enhalluw,    I   Salk.   188.     In  Sheppard's  Touchstone,  by  Atherloy, 
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p.  75,  speaking  of  the  habendum,  it  is  said, — "  The  otKce  hereof  is,  to  set  down  again 
the  name  of  the  grantee,  the  estate  that  is  to  be  made  and  limited,  or  the  time  that 
the  grantee  shall  have  in  the  thing  granted  or  demised,  and  to  what  use."  So,  in 
2  Bl.  Com.  29tS,  it  is  said, — "The  office  of  the  habendum  is  properly  to  determine 
what  estate  or  interest  is  gianted  by  the  deed  ;  though  this  may  be  performed,  and 
sometimes  is  performed,  in  the  premises.  In  which  case  the  habendum  may  lessen, 
enlarge,  explain,  or  qualify,  but  not  totally  contradict  or  be  repugnant  to  the  estate 
granted  in  the  premises."  An  instance  of  this  is  given  by  Mr.  Atherley  in  the  note 
to  Sheppard,  p.  76, — "  If  a  lease  be  made  to  two  persons,  the  one  moiety  to  one  and 
the  other  moiety  to  the  other,  the  habendum  qualifies  tlie  premises  and  makes  the 
lessees  tenants  in  common,  whereas  by  the  premises,  [827]  they  were  joint-tenants." 
[Willes,  J.  In  Comyns's  Digest,  Fait  (E.  9),  it  is  said  that  "  the  habendum  maj'  abridge 
or  alter  the  generality  of  the  premises:  Hob.  171."  But  (E.  10)  "the  haljendum 
cannot  enlarge  the  premises  ;  and  therefore,  if  A.  leases  land  to  B.  for  years,  habendum 
to  B.  and  C.  for  li;e,  nothing  passes  to  C,  nor  shall  B.  have  an  estate  but  for  his  own 
life.  Jon.  310."]  Where  the  granting  part  is  aml)iguou.s,  the  habendum  mav  explain 
it.  [Williams,  J.  In  Doe  d.  TiininU  v.  Sleek,  4  Q,.  B.  663,  3  G.  &  D.  G2"2,  tenant  in 
fee  conveyed  lands  "to  H.,  her  heirs  and  assigns,  to  hold  to  H.  and  her  assigns  during 
the  life  of  G."  G.  was  H.'s  heir-at-law.  It  was  held,  that,  after  H.'s  death,  G.  was 
entitled  to  hold  for  his  life  as  special  occupant,  and  that  the  land  did  not  pass  to  H.'s 
executors  by  the  words  in  the  habendum.  Lord  Denman,  in  giving  judgment,  said  : 
"  The  j)roper  office  of  the  habendum  being  to  limit,  explain,  or  qualify  the  words  in 
the  piemises,  pi'ovided  it  be  not  contradictory  or  repugnant  to  them,  no  doubt  can  be 
entertained  but  that  the  words  'for  and  during  the  natural  life  of  George  Timmis' 
must  be  allowed  to  limit  the  duration  of  the  estate,  and  to  explain  and  qualify  the 
meaning  of  the  word  '  heirs '  in  the  premises,  so  as  to  make  the  person  designated  by 
that  word  take  as  special  occupant,  and  not  as  heir  by  descent."]  In  Mr.  Preston's 
edition  of  Sheppard's  Touchstone,  pp.  75,  76,  it  is  said  :  "  If  the  name  of  the  grantee 
be  not  contained  in  the  premises,  yet,  if  it  be  in  the  habendum,  it  may  be  good  enough. 
As,  if  one  give  or  grant  land,  habendum  to  B.  and  his  heirs,  and  he  is  not  named  in 
the  premises,  yet  this  is  a  good  deed  to  make  an  estate  in  fee-simple.  And  yet,  if 
the  thing  granted  be  only  in  the  habendum,  and  not  in  the  premises  of  the  deed,  the 
deed  will  not  pass  it."  ["Probably,"  says  Mr.  Preston,  "this  proposition  is  too 
general."]  [828]  "  And  therefore,  if  a  man  grant  Blackacre  only,  in  the  premises  of 
a  deed,  habendum  Blackacre  and  Whiteacre,  Whiteacre  will  not  pass  by  this  deed." 
[Williams,  J.  I  do  not  understand  it  to  be  disputed  here  that  the  second  succeeds  to 
the  tenement  if  the  first  does  not  dispose  of  the  estate.]  That  lirings  us  to  the  second 
point.  Assuming  that  the  persons  named  take  in  succession,  unless  the  first  has 
surrendeT'ed,  there  having  been  no  surrender  here,  the  plaintiff  is  entitled  to  recover. 
[NA'illiams,  J.  If  there  be  a  custom  for  the  first  taker  to  deal  with  the  estate,  your 
argument  is  worth  nothing.]  If  a  part  of  the  inheritance  is  severed  from  the  manor, 
all  the  customs  of  the  manor  as  regards  it  are  ended.  In  Scriven  on  Copyhold,  4th 
edit.  12,  it  is  said, — "If  one  grant  away  any  part  of  the  demesne  in  fee,  they  are 
severed  from  the  manor,  and  can  never  be  part  of  it  again.  Sir  Moi/k  Finch's  case,  6  Co. 
Rep.  65,  though  it  be  Ijut  for  an  instant.  Then  the  question  will  be,  whether  the 
manor  can  be  divided.  It  cannot  by  act  of  the  party  ;  and  the  reason  will  be  the  same 
of  freehold  and  copyhold,  for,  a  manor  must  be  time  out  of  mind,  and  cannot  be 
created  at  this  day  :  Per  Holt,  in  Leman  and  Blackweh's  case.  Skin.  191.  And  in  the 
case  of  The  Quetn  \.  The  Duchess  of  Buckleic,  6  Mod.  151,  the  fifth  resolution  by  the 
whole  court  was,  that  '  a  manor  is  an  entire  thing,  and  not  severable.'  It  is  quite  clear 
from  the  above  authorities,  that,  since  the  statute  of  quia  eraptores,  a  manor  cannot 
be  divided  by  the  act  of  the  party,  not  even  as  between  joint-tenants  ;  per  Periam,  J., 
in  Marshe  and  Smith,  1  Leon.  27  ;  and  the  better  opinion  is,  that,  after  a  severance  of 
a  copyhold  tenement  of  a  manor,  either  under  a  conveyance  of  the  freehold  interest 
of  the  lord,  or  a  conveyance  of  the  manor  itself,  with  an  exception  of  the  particular 
copyhold,  without,  perhaps,  the  sanction  or  even  the  knowledge  of  the  copyholder, 
the  [829]  court  is  lost,  as  far  as  respects  such  copyhold  tenement,  and  that,  as  no 
admittance  could  be  compelled,  so  no  tine  could  afterwaids  be  recoverable."  In  MuneJ 
V.  Smith,  4  Co.  Rep.  24  b.,  it  was  laid  down  that  a  copyhold  is  not  destroved  by  sever- 
ance of  the  inheritance  of  the  copyhold  from  the  manor  ;  but,  after  such  severance, 
the  copyholder  cannot  devise,  for  the  grantee  cannot  take  a  surrender  ;  nor  can  the 
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copyholder  alien  otherwise  than  by  decree  in  Chancery,  hy  which  the  interest  in  the 
land  is  not  bound,  but  the  person  only. 

Kinglakc,  Serjt.,  and  Kingdon,  in  support  of  the  rule.  The  true  effect  of  the  grant 
of  the  15th  of  April,  1797,  is,  that  it  grants  the  tenements  to  Joseph  Phillips  for 
three  lives,  which,  l\v  the  custom  of  this  manor,  entitles  the  first  taker  in  his  life-time 
to  dispose  of  the  whole  estate,  to  the  exclusion  of  the  other  two.  The  evidence 
adduced  clearly  establishes  the  existence  of  this  custom  ;  foi',  though  the  instances  are 
not  numerous,  there  is  abundant  authority  to  shew  that  much  less  evidence  is  necessary 
to  establish  a  copyhold  custom  than  would  l)e  required  in  the  case  of  other  customs, 
which,  in  general,  are  incroachnients  on  the  rights  of  the  public.  And  there  are  many 
cases  to  shew  that  such  a  custom  is  good  and  valid.  [Willes,  J.  In  Scriven  on  Copy- 
hold, p.  99,  it  is  said, — "  It  is  sufficient  to  create  an  estate,  if  the  person  intended  to 
take  is  named  in  the  habendum  of  a  copj',  though  not  in  the  grant,  for,  in  many 
manors,  it  is  customary  to  insert  the  words  of  gi'ant  and  limitation  in  the  habendum 
only  :  Brooks  v.  Brooks,  Cro.  Jac.  434,  Poph.  125."]  No  one  was  named  in  the  premises 
there  :  here  Joseph  Phillips  is  named  [Cockburn,  C  J.  We  must  look  at  the  whole 
instrument.]  In  Cruise's  Digest,  vol.  4,  title  32,  Deed,  ch.  21,  §§  67,  6S,  it  is  said, — 
"  With  respect  to  the  habendum,  its  office  is  only  to  limit  the  [830]  certainty  of  the 
estate  granted  ;  therefore,  no  pei-son  can  take  aT\  immediate  estate  )>}'  the  habendum 
of  a  deed,  where  he  is  not  named  in  the  pi'cmises  ;  for,  it  is  in  the  premises  of  a  deed 
that  the  thing  is  really  granted.  If  land  be  given  to  J.  S.,  habendum  to  him  and  a 
stranger,  for  a  certain  estate,  this  is  void  as  to  the  stranger,  because  he  was  not  men- 
tioned in  the  premises ;  and,  when  J.  S.  dies,  there  will  be  no  occupancy  ;  for,  the 
grant  to  the  stranger  in  the  habendum  was  intended  an  estate  to  him,  and  not  as  a 
limitation  of  the  estate  of  J.  S."  In  Doe  d.  Foster  v.  Scott,  4  B.  &  C.  706,  7  D.  &  R. 
190,  copyhold  lands  were  granted  to  A.  for  the  lives  of  herself  and  B.,  and  in  rever- 
sion to  C.  for  other  lives.  A.  died,  having  devised  to  B.,  who  entered,  and  kept 
possession  for  more  than  twenty  years.  On  his  death,  C.  brought  ejectment :  and  it 
was  held  that  the  action  was  barred  by  the  statute  of  limitations,  for  that  C.'s  I'ight 
of  possession  accrued  on  the  death  of  A.,  inasmuch  as  there  cannot  be  a  general 
occupant  of  cop3'hold  land.  [Willes,  J.  The  case  of  Doe  d.  Ne}jcan  v.  Goddard, 
1  B.  &  C.  522,  2  D.  &  R.  733,  is  clearer.  Bayley,  J.,  there  says:  "The  meaning  of 
the  custom,  as  stated,  plainly  is,  that,  if  the  gi-antce  shall  not,  by  surrender  during 
his  life,  or  by  will,  dispose  of  the  estate,  then  the  cestui  que  vies  shall  take  it ;  and 
the  woi'd  '  successively '  shews  how  they  are  to  take.  It  is  cleai',  that,  if  a  copyhold 
be  given  to  A.  and  his  heirs  during  the  life  of  B.,  the  heir  of  A.  will  be  a  special 
occupant.  But  there  is  no  general  occupancy  of  copyholds.  Of  freeholds  there  is, 
by  the  common  law,  a  general  occupancy  ;  and  the  question  is,  whethei'  by  custom 
that  may  not  extend  to  copyholds,  and  whether  the  .same  custom  may  not  point 
out  who  shall  i)e  occupants."  Williams,  •!.  In  Swift  d.  Farr  v.  Daris,  11.  .'!'.)  (1.  3, 
cited  in  a  note  to  D<m  d.  Binroiu/h  v.  Bcadc,  H  East,  354,  it  was  hold,  [831]  that, 
where  three  lives  in  a  copy  arc  to  take  successive,  and  a  father,  who  is  .sole  pur- 
chaser, puts  in  the  lives  of  himself  and  his  two  .sons,  in  general  the  sons  siiall  ttiko 
beneficially,  unless  it  appear  by  any  concurrent  act  of  the  father  that  ho  did  not  so 
intend  it;  as,  in  that  case,  l)y  taking  at  the  same  court  a  licence  from  the  lord  to 
himself  and  his  mother  (who  had  her  widowhood  right  in  the  copyhold)  to  lease  for 
seventy  years  ;  in  which  case,  if  the  father  afterwanls  grant  a  lease  l)y  way  of  mort- 
gage pursuant  to  such  licence  to  lease,  and  there  be  a  custom  in  the  manor  for  the  first 
taker  to  dispose  of  the  estate  as  against  the  other  lives,  such  custom  mav  so  far  operate 
as  to  divest  the  legal  estate  of  the  lives  iti  reversion,  and  give  it  to  the  lessee.]  In 
lioe  d.  Ikiiilidl  V.  Summersd,  2  Sir  \V.  Bl.  694,  the  court  say,  that,  "in  the  West,  it  is 
usual  upon  copvholds  for  lives,  that  the  ccstny  que  vies  take  in  the  order  they  stand 
in  the  copy  ;  but  the  person  who  puts  in  the  lives,  and  pays  tiie  line,  lias  a  power  of 
disposing  of  the  estate."  [Williams,  .1.  In  Burton's  Compendium  (which  1  have  always 
found  to  be  a  very  accurate  book),  Gth  edit.  517,  n.,  7th  edit.  419,  n.,  it  is  said,  that, 
"If  a  copyhold  he  limited  to  A.  for  the  life  of  B.,  and  A.  die  first,  the  estate  will  go 
to  the  surrenderor  or  grantor  (see  llarg.  Co.  Litt.  59  b.,  n.  (2),)  for,  there  can  l)e  no 
general  occupant  of  copyholds,  nor  is  the  statute  29  Car.  2,  c.  3,  s.  12,  ap[)licalilo  to 
them:  Zouch  v.  Forse,  7  East,  186.  But  there  may  be  a  special  occujjant  named  in 
the  surrender  or  grant:  l>ov  d.  Lciiipricri:  v.  Martin,  2  Sir  W.  Bl.  1148.  In  many 
manors,  the  custom  is  only  to  grant  copyholds  foi-  lives;  and,  in  some,  to  grant  them 


678  PHILLIPS    r.  BALL  6  C.  B.  (N.  S.)  832. 

to  three  persons  for  their  lives  successively  as  they  are  named,  but  so  that  the  first 
has  an  absolute  power  of  alienation," — citing  Smift  d.  Fair  v.  Davis,  and  Doe  d.  Nepean 
V.  Goddard.]  Zinzan  v.  Tahnaije,  T.  Raym.  402,  is  a  distinct  authority.  There,  [832] 
the  grant  was  "  to  Henry  Zinzan,  sen.,  habendum  to  him  and  to  Henry  Zinzan,  jun., 
and  Peter  Zinzan,  sons  of  the  said  Henry  Zinzan,  sen.,  for  their  lives,  successively,  as 
they  are  named  in  the  grant,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor : "  and  it  was  held  a  good  custom.  [Williams,  J.  The  reason  given  for  the 
custom,  in  the  report  in  Sir  T.  Jones,  142,  is,  "  because  the  first  is  intended  to  be  the 
purchaser."]  A  similar  custom  is  stated  in  Salisbury  v.  HuirJ,  2  Cowp.  481,  and  also 
in  I'nmhrd  v.  Frankerd,  1  Sim.  &  Stu.  1  :  and  in  Scriven  on  Copyhold,  411,  n.  {g),  it 
is  said  that  such  a  custom  exists  in  the  manor  of  IfHey,  in  Oxfordshire.  [Byles,  J. 
The  instances  brought  from  the  court-rolls  are  all  calculated  to  shew  that  there  is  a 
custom  in  this  manor  confornuible  to  the  authorities  cited  by  you  and  by  my  Brother 
Williams,  and  tend  to  shew  that  Joseph  Phillips  did  what  he  had  a  right  to  do  in 
displacing  the  two  lives  placed  after  him  in  the  admittance,  and,  consequently,  that 
the  plaintifl"s  title  accrued  at  least  as  eaily  as  1826.  But,  assuming  the  custom  to 
exist  and  to  be  a  good  one,  the  custom  must  be  pursued  strictly  :  whereas,  here,  the 
alienation  is  by  an  ordinary  common-law  conveyance.]  It  is  true,  that,  as  between 
the  copyhold  tenant  and  a  stranger,  the  tenant  can  only  convey  in  the  customary 
mode,  viz.  by  surrender  and  admittance.  But  that  does  not  apply  as  between  the 
copyhold  tenant  and  the  lord  or  a  person  who  stands  in  his  place.  In  Scriven  on 
Copyhold,  3rd  edit.  1.51,  it  is  .said  :  "  There  can  be  no  .substitution  of  a  person  into  the 
tenancy,  but  by  a  surrender, — Knight  v.  CooAv,  2  Ch.  Ca.  4.3  ;  nor  is  such  a  substitution 
complete  until  admittance.  So,  if  two  copyholders  are  desirous  of  exchanging  their 
copyhold  lands,  it  can  only  be  effected  by  surrendering  to  the  use  of  each  other,  and 
each  being  admitted  under  such  respective  surrenders:  Kitch.  171;  Co.  Cop.  §  36, 
Tr.  S3  ;  Earl  of  Carlisle  [833]  v.  Armstrong,  1  Burr.  333.  The  word  '  surrender '  is 
said  by  C.  J.  Coke  to  be  vocabulum  artis,  and  to  admit  of  no  qualified  term ;  but  this 
rule  does  not  extend  to  the  lord,  for,  between  the  tenant  and  him,  the  conveyance 
need  not  be  according  to  the  custom,  but  may  be  made  b\'  bargain  and  sale,  or  other 
less  formal  act :  and  in  Blcmmerhassd  v.  Humbcrstime,  Hutt.  6.5,  Sir  W.  Jones,  41,  Lord 
Hobai't  thought  that  a  copyholder  declaring  himself  weary  of  his  copyhold,  and 
requesting  the  lord  to  take  it,  was  equal  to  a  suri-ender.  Mr.  Watkins  contends  that 
the  rule  does  not  extend  even  to  a  return  of  the  copyhold  into  the  lord's  hands,  for 
the  purpose  of  being  conveyed  to  a  stranger,  unless  the  rights  of  a  third  person  are 
prejudiced,  as  was  the  case  in  Zinzan  v.  Tahnage  (or  Tabitash),  Pollexf.  -564,  Sir  T. 
Kaym.  402,  2  Show.  130,  T.  Jones,  142,  1  Freem.  263,  where  the  first  cestui  que  vie 
was  allowed  by  the  custom  to  destroy  the  whole  estate  by  surrendering  into  the  lord's 
hands,  and  it  was  held  that  his  joining  with  the  lord  in  levying  a  fine  of  the  lands  did 
not  operate  as  a  surrender  within  the  custom.  When  the  act  is  such  as  amounts  to 
an  absolute  relinquishment  of  the  estate  to  the  lord,  it  would  certainly  seem  that  the 
above  rule  is  not  applicable,  although  the  lord  subsequently  grant  the  estate  out  again 
to  the  nominee  of  the  copyholder :  but,  when  the  lord  is  merely  the  conduit-pipe  of 
assurance  to  a  third  party,  it  may  be  doubtful  whether  the  word  '  surrender '  is  not 
essential  to  conclude  the  interest  of  the  customary  heir."  In  Cruise's  Digest,  vol.  1, 
325,  it  is  said  :  "  If  a  copyholder  releases  all  his  estate  and  interest  to  the  lord  of  the 
manor,  it  will  operate  as  an  extinguishment  of  his  copyhold.  For,  although  a  release 
cannot  in  its  own  nature  pass  away  a  possession,  yet  it  may  amount  to  a  signification 
of  the  tenant's  intention  to  hold  the  lands  no  longer ;  and  the  rule  is,  that  everything 
amounting  to  a  deter-[834]-mination  of  the  copyholder's  will  to  hold  no  longer, 
extinguishes  the  copyhold.  So,  if  the  lord  conveys  away  the  freehold  of  a  copyhold 
to  a  stranger,  and  the  copyholder  releases  to  the  stranger,  this  will  also  extinguish 
the  copyhold:"  citing  H'akejml's  ca^e,  1  Leon.  102,  IVUson  v.  Allen,  1  Jac.  &  W.  611, 
and  Mortimer's  case,  Hetle}',  150.  And  this  is  adopted  by  Serjeant  Scriven,  vol.  i., 
p.  625, — "  When  a  copyholder  conveys  his  iTiterest  to  the  lord,  whether  by  surrender 
or  I'elctise,  or  bargain  and  sale,  or  does  any  other  act  indicatory  of  an  intention  to 
relinquish  his  tenancy,  the  copyhold  interest  is  for  ever  extinguished.  And  it  has 
been  decided  that  a  release  of  copyholds  to  the  grantor  of  the  freehold,  operates  as 
an  extinguishment  of  the  copyhold  interest,  the  same  as  a  conveyance  to  the  lord  of  I 
the  manor,  when  there  has  been  no  se\'erance  of  the  freehold:"  jrah/irrd's  case.  1 
[Williams,  J.      Zinzan  v.  Tabnask,  2  Show.  130,  is  rather  against  you  on  this.     The 
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court  there  say  :  "  It  is  by  a  custom  that  this  remainder  only  can  be  barred,  and  that 
custom  ought  to  be  strictly  pursued,  therefore  a  surrender  by  implication  will  not 
suffice  :  and  Mr.  Polle.\fen's  construction  would  take  away  the  assurance  of  the  copy- 
hold titles  which  is  accounted  the  best,  because  none  can  have  a  title  but  that  which 
may  be  seen  on  the  court-rolls."  It  is  still  more  strongly  put  in  the  report  of  the  case 
in  Freeman,  263,  under  the  name  of  Talmar^h  v.  Zinzay, — "  For,  this  being  a  custom 
against  common  right,  that  one  man  should  destroy  the  right  of  another,  it  ought  to 
be  pursued  strictly  ;  and,  the  custom  being  found  to  do  it  by  surrender,  a  fine  shall 
not  have  that  operation  within  the  custom."]  JFakefvrd's  cane,  1  Leon.  102,  shews 
that  the  present  mode  of  conveyance  is  valid.  There,  the  lord  of  the  manor  sold  the 
freehold  interest  of  a  copyholder  of  inherit;ince  unto  another,  so  as  it  is  now  no  part, 
but  divided  from  the  manor,  and  after-[835]-wards  the  copyholder  doth  release  to  the 
purchaser.  It  was  holden  by  the  court  "  that  by  this  release  the  copyhold  interest  is 
extinguished  and  utterly  gone.  But  it  was  holden,  that,  if  a  copyholder  be  ousted, 
so  as  the  lord  of  the  manor  is  disseised,  and  the  copyholder  releaseth  to  the  disseisor, 
nihil  operatur. '  If  an  estate  pur  autre  vie  be  given  to  A.  and  the  heirs  of  his  body, 
with  remainders  over,  A.  may  dispose  of  the  whole,  and  defeat  the  remainders,  by  any 
conveyance  during  his  life-time  :  Uoe  d.  Blake  v.  Luxtaii,,  6  T.  K.  289.  [Williams,  J. 
That  is  a  case  of  special  occupancy.] 

CoCKBURN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  It  is 
unnecessary,  in  the  view  I  take,  to  con.sider  whether  Joseph  Phillips,  the  first  taker 
under  the  admittance  of  the  1.5th  of  April,  1797,  and  the  other  two  per.sons  named 
therein,  Joseph  and  Eliza,  his  son  and  daughter,  were  to  take  successive  estates  for  life, 
or  whether  the  two  latter  were  put  in  as  special  occupants  only  ;  for,  if  by  the  cu.stom 
of  this  manor,  the  first  taker  under  such  a  form  of  admission  has  an  absolute  power  to 
alienate,  so  as  to  bar  the  interests  of  the  other  two,  that  would  be  equally  applicable 
whether  these  were  successive  estates,  or  the  first  taker  has  an  estate  for  the  three 
lives,  the  two  last  named  being  merely  special  occupants.  The  first  question,  therefore, 
which  we  have  to  determine  is,  whether  there  was  evidence  of  the  custom,  viz.  that 
the  person  first  named  in  the  admission,  and  who  puts  in  the  other  two  lives,  has  power 
to  bar  their  interest.  I  am  of  opinion  that  there  was  abundant  evidence  of  such  a 
custom.  It  is  plain  from  the  authorities  cited  that  this  is  by  no  means  an  unusual 
custom,  especially  in  the  west  of  England,  and  that  it  has  been  several  times  recognised 
as  a  good  and  valid  custom.  Four  instances,  besides  the  somewhat  doulitful  one  of 
1786,  [836]  were  shewn  in  the  court^rolls  of  this  manor, — not  \'ery  antient  certainly, 
the  earlier  court-rolls  having  been  lost, — whore  the  first  tenant  fur  life  has  surrendered 
the  copyhold  and  taken  a  fresh  estate,  ousting  the  lives  metitioned  in  the  previous 
admittance.  Being,  then,  of  opinion  that  there  is  sufficient  evidence  of  such  a  custom 
in  this  manor,  the  next  question  is,  whether  by  the  conveyance  of  1 803,  Joseph  Phillips, 
the  first  tenant  under  the  admittance  of  1797,  did  eilectually  convey  his  intei'est  in 
the  tenement  in  question  so  as  to  bar  the  other  two  lives.  The  only  difficulty  that 
occurs  in  this  part  of  the  case  is,  that  he  did  not  make  over  his  interest  by  the  ordinary 
form  of  surrender  to  the  lord.  But  that,  I  think,  is  .satisfactorily  accounted  for  by  the 
new  state  of  things  which  had  arisen  since  the  last  admittance.  The  lord  had  conveyed 
away  a  portion  of  the  freehold  of  the  manor,  including  the  property  now  in  dispute, 
to  William  Flamank.  The  land  so  conveyed,  consequentlv,  ceased  to  be  part  of  the 
manor,  except  for  the  maintenance  of  the  interests  of  the  copyhold  tenants.  The  law 
seems  to  be  well  a.scertained,  that  the  lord  cannot  by  alienating  work  any  prejudice 
to  the  interests  of  his  tenants  ;  and  it  also  seems  to  be  clear,  that,  where  a  portion  of 
the  freehold  has  been  severed  from  the  nianoi',  the  copyhold  tenant  may  release  to  the 
lord  by  a  common-law  conveyance.  That  appears  to  be  a  sound  view,  because  other- 
wise, the  customary  mode  of  alienation  having  become  impossible,  unless  the  tenant 
was  at  liberty  to  resort  to  the  ordinary  common  law  conveyance,  his  power  of  alien<^ 
tion  would  be  gone  altogether.  That  being  so  as  to  the  lord  himself,  there  is  authority 
that  the  tenant  may  in  like  niannor  release  to  one  to  whom  the  lord  has  alienated  a 
portion  of  the  freehold  of  the  manor.  Here,  it  appears  that  Joseph  Phillips  in  1803, 
by  indenture,  couNcyed  [837]  all  his  estate  and  interest  in  the  premises  in  question  to 
William  Flamank,  who  bad  already  acquired  the  freehold  by  |)iuchaso  from  the  lord. 
The  ([ucstion  is,  what  did  that  conveyance  comprehend  !  Not  the  right  of  possession 
for  his  life  only  ;  but,  according  to  the  cnstoni  of  the  manor,  also  the  I'ight  and  power 
to  oust  those  nanictl  after  him  in  the  admittance  of  1797  under  whirh  he  held.     I  am, 
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therefore,  of  opinion  that  Joseph  Phillips,  by  the  indenture  of  1803,  conveyed  to  William 
Flamank  not  only  his  own  life-interest,  but  also  the  rights,  such  as  they  were,  of  his 
son  and  daughter,  Joseph  and  Eliza,  whether  of  succession  or  special  occupancy  ;  and 
consequently  that  the  defendants,  who  claim  under  William  Flamank,  are  entitled  to 
succeed  in  this  ejectment. 

It  is  not  necessary  to  give  any  opinion, — though  I  must  confess  I  entertain  a  very 
strong  one, — whether  the  statute  of  limitations  would  have  atlbrded  an  answer  to  the 
plaintift's  claim. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  reasoning  in  Bell  aiid  Langlei/'s  case, 
4  Leon.  230,  seems  to  me  to  be  conclusive.  There,  "A.,  the  lord  of  a  manor  of  which 
B.  held  Blackacre  by  copy  of  court-roll  in  fee  according  to  the  custom,  made  a 
feoft'ment  of  Blackacre  to  a  stranger.  B.  died.  The  point  was,  if  now  the  customary 
interest  be  determined  against  the  heir  of  B.  ;  for  it  was  moved  because  that  the 
feofl'ee  had  not  any  court,  the  heir  of  B.  could  not  be  admitted,  nor  the  death  of  his 
ancestor  presented,  because  but  one  copyholder.  But  all  the  court  held  the  contrary, 
and  that  the  copy  should  bind  the  feoffee,  and  the  ceremony  of  admittance  was  not 
necessary  ;  for,  otherwise  every  copyholder  in  England  might  be  defeated  by  the  sole 
act  of  the  lord,  viz.  by  his  feoffment.  But  the  lord  by  his  own  act,  which  shall  be 
accounted  his  follv,  hath  lo.st  [838]  his  advantages,  viz.  tines,  heriots,  and  such  other 
casualties."  That  decision  is  in  strict  accordance  with  the  principle  of  law  that  a 
man's  rights  are  not  to  be  prejudiced  by  the  acts  of  others  to  which  he  is  no  party  : 
and  it  is  exceedingly  important,  as  shewing  the  opinion  of  the  court  that  the  interests 
of  the  copyhold  tenants  are  not  to  be  affected  by  the  severance  of  the  inheritance  of 
the  copyhold  from  the  manor.  Applying  that  here,  the  rights  of  .loseph  Phillips  as 
copyhold  tenant  remained  notwithstanding  tlie  conveyance  of  the  fee  by  the  loid  of 
the  manor  to  Flamank  in  1799.  One  of  those  rights  was,  not  only  the  right  of 
disposing  of  his  own  life-estate,  but  also  to  dispose  of  the  estates  of  the  other  two 
persons  named  in  the  admittance,  to  a  purchaser  from  him.  The  instances  produced 
as  proof  of  the  custom  were  all,  it  is  true,  instances  where  the  alienation  hail  been  by 
surrender  to  the  lord,  and  i  egrant  from  him.  But  I  do  not  think  the  form  of  con- 
veyance is  part  of  the  custom,  because  the  persons  to  take  were  strangers,  who  could 
take  by  no  othei-  mode.  It  appears  to  me  that  it  would  be  an  extraordinary  thing 
that  a  copyholder  having  that  power  of  conve3'ing  to  a  stranger,  should  not  be  capable 
of  conveying  to  the  lord  liy  another  and  an  equally  appropriate  mode  of  conveyance. 
I  should  have  thought  the  evidence  established  the  right  to  aliene  by  any  appropriate 
form  of  conveyance,  to  whomsoever  the  conveyance  was  made.  There  is  no  doubt 
that  the  conveyance  in  question  would  have  been  a  perfectly  valid  one  if  made  before 
the  execution  of  the  deed  of  1799,  conveying  the  fee  to  Flamank.  And,  if  Joseph 
Phillips  could  by  the  same  sort  of  conveyance  aliene  to  the  person  who  by  that  deed 
obtained  the  inheritance  of  the  copyhold, — which  I  think  he  could, — it  appears  to  me 
that  he  has  done  this  b}'  the  conveyance  of  1 S03. 

[839]  Bylks,  J.  I  also  am  of  opinion  that  the  defendants  are  entitled  to  have 
the  verdict  entered  for  them.  It  is  unnecessary  to  decide  whether  or  not  the  claim 
of  the  plaintiff'  was  barred  by  the  statute  of  limitations  :  but,  as  far  as  I  understand 
the  title,  I  cannot  help  saying  that  I  feel  great  ditficulty  in  seeing  what  has  estopped 
the  plaintiff'  from  entering  for  the  last  thirty-four  years,  if  he  had  any  title  at  all.  I 
do  not,  however,  desire  to  give  any  positive  opinion  upon  this  point. 

But,  upon  the  other  point  it  seems  to  me  to  be  clear,  from  the  numerous  authorities 
which  have  been  cited,  that  the  custom  relied  upon  by  the  defendants  is  a  reasonable 
and  a  good  one.  I  agree  with  .Mr.  Kingdon  that  a  small  number  of  instances  shewn 
by  the  court-rolls  of  the  manor  kept  by  the  steward,  who  is  always  present,  and  must 
know  of  the  custom,  affords  cogent  evidence  of  its  existence.  And  I  agree  also  with 
my  Lord  Chief  Justice,  that  abundant  evidence  of  the  custom  was  given, — a  custom 
which  it  seems  is  very  common  in  the  West  of  England.  The  custom,  then,  being 
reasonable  and  good,  and  proved  to  be  an  existing  custom  in  this  manor,  it  is  clear, 
that,  if  Joseph  Phillips  had,  before  the  severance  of  the  copyhold  in  question  fiom  the 
manor  in  1799,  surrendered  to  the  lord,  the  whole  interest,  including  the  successive 
estates,  created  by  the  admittance  of  1797,  would  have  been  barred  and  extinguished. 
The  lord  having  alienated  the  inheritance,  it  has  now  become  impossible  to  have 
recourse  to  the  customary  mode  of  conveyance.  Are  we,  then,  to  look  at  the  form 
or  the  substance  ?     (iood   sense  and   sound   law  clearly   require  us  to  look   to  the 
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substiince  of  the  thing, — especially  when  we  see  the  reason  given  for  the  custom  in 
the  case  of  Zin-.aii  v.  Talmaije,  Sir  T.  Jones,  142,  viz.  "because  the  first  [taker]  is 
intended  to  be  the  purchaser."  If,  there-[840]-fore,  we  were  to  regard  the  form  and 
neglect  the  substance,  we  should  be  preferring  the  interests  of  a  stranger  to  those  of 
the  real  purchasei',  who,  as  appears  by  the  indenture  of  1803,  gave  a  valuable  con- 
sideration for  the  property  in  question. 

Williams,  J.,  who  had  left  the  court,  previously  intimated  his  concurrence  in  the 
above  judgment. 

Rule  absolute. 

End  of  Trinity  Term. 


[841]  Cases  Argued  and  Decided  in  the  Court  of  Common  Pleas,  and  in 
THE  Exchequer  Ciluiber,  in  Trinity  Vacation,  in  the  Twenty-Third 
Year  of  the  Reign  of  Victoria. 

The  Judges  who   usually   sat  in   Banco  in    this  Vacation,   were, — Williams,   J., 
Crowder,  J.,  and  Willes,  J. 

Santos  v.  Illidge  and  Other.s.     July  9th,  1859. 

[Reversed  in  Exchequer  Chamber,  8  C.  B.  N.  S.  86 1 .] 

A  sale  of  slaves  by  a  British  subject  to  a  Brazilian  subject,  in  the  Brazils,  where 
slavery  is  by  law  permitted,  for  the  purpose  of  being  used  and  employed  as  slaves 
in  that  empire,  is  rendered  illegal  by  the  6  &  7  Vict.  c.  98,  though  such  slaves  were 
acquired  and  were  in  the  pos.session  of  the  seller  before  the  passing  of  that  Act. 

This  was  an  action  upon  a  contract  for  the  sale  by  the  defendants,  British  subjects, 
to  the  plaintitf,  a  Brazilian,  of  certain  slaves  in  the  Brazils. 

The  declaration  stated  that  the  defendants,  being  the  directors  of  an  association 
or  copartnership  established  for  cai-rying  on  raining  operations  within  the  dominions 
of  the  Emperor  of  Biazil,  under  the  name  and  style  of  the  Imperial  Brazilian  Mining 
Association,  agreed  in  [842]  writing  to  sell  to  the  plaintiff,  who  then  agreed  to 
purchase  and  tiike  fioni  them,  certain  slaves  belonging  to  and  in  the  possession  of 
the  said  association  or  copartnership  in  the  Empire  of  Brazil,  at  and  for  the  price 
or  sum  of  .'52,0001.,  and  to  deliver  the  said  slaves  to  the  plaintitt'  in  Brazil  aforesaid  on 
a  certain  day  which  ohipsed  before  the  l)reach  hereinaftei'  s(!t  forth  :  and  that,  although 
the  plaintiir  had  done  all  things  on  his  part,  and  all  things  li.ad  happened  and  been 
done,  to  entitle  him  to  have  the  said  slaves  sold  and  dolixei'cd  to  him  according  to 
the  said  agreement,  and  had  paid  to  the  defendants  the  sum  of  10001.  as  a  deposit  in 
part  ])ayment  of  the  said  price,  yet  the  defendants  had  broUcMi  their  agreement,  and 
had  wholly  refused  to  sell  or  deliver,  and  ha<i  not  delivered  to  the  plaintiff  the  .said 
slaves,  or  any  of  them,  whereby  the  plaintitf  had  lost  and  been  wholly  deprived  of  the 
use  and  l)eneHt  of  the  said  slaves,  and  of  the  said  sum  of  lOOOl.,  and  liad  been  other- 
wise danniihed. 

The  defendants  pleaded,  that  the  said  association  or  copai'tnorship  was  and  is  au 
association  or  copartnership  consisting  of  the  defendants  and  other's,  ail  of  whom  were 
and  are  British  subjects,  and  resident  and  domiciled  in  (ireat  Britain,  and  that  the 
said  agreement  was  made  aftei-  the  ctmiing  into  operation  and  etfecl  of  an  act  of  parlia- 
ment made  and  passed  in  the  session  of  pai-liainent  holden  in  the  G  &  7  Vict.  (c.  98), 
intituled  "An  Act  for  the  more  etfectual  supi)ression  of  the  slave  trade,"  and  that  the 
said  agreement  was  and  is  illegal  .ind  void. 

The  plaintiff  replied  that  the  said  slaves  so  agreed  to  be  sold  and  dclivcied  by 
the  rlefendants  to  the  ])laintitf  were  and  are,  as  to  some  of  them,  slaves  lawfully 
aocpiired  and  purchased  by  the  .said  association  or  copaitnei'ship  in  the  said  empire  of 
Brazil  liefore  [843]  the  conn'ng  into  elfoct  of  the  said  act  in  the  plea  of  the  defendants 
mentioned,  for  the  lawful  purpose  of  being  employed  and  used  as  slaves  within  tho 
said  empire  of  Brazil,  and  not  otherwise,  and,  as  to  tho  residue  of  them,  were  and  ao 
respectively  tho  children  and  oll'spring  of  the  slaves  so  lawfully  acquired  and  used  and 
employed  as  afoiesaid ;  and  tliat  tho  said  slaves  were,  and  each  of  them  was,  lawfully 
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in  the  jDossessioii  of  the  said  association  or  copartnership  at  the  time  of  the  coming 
into  efiect  of  the  said  act;  and  that  the  acquiring,  purchasing,  and  holding  of  slaves 
within  the  said  empire  of  Brazil  was  and  is,  hy  the  laws  in  force  within  the  said  empire, 
lawful  and  permitted  ;  and  that  the  plaintiff,  at  the  time  of  the  said  agi-eement,  was, 
and  from  thence  hitherto  has  been  and  still  is,  a  subject  of  the  Emperor  of  Brazil, 
and  domiciled  within  the  said  empire,  and  amenable  to  the  law-s  thereof,  and  was 
not  uor  is  a  British  subject,  or  amenable  to  the  laws  and  jurisdiction  of  this  realm  ; 
and  that  the  said  sla\'es  were  so  agreed  to  be  sold  and  delivered  for  the  bona  tide 
purpose  of  their  being  used  and  employed  by  the  plaintiff  in  the  said  empire  of  Brazil, 
and  not  elsewhere. 

The  defendants  rejoined,  that  the  said  slaves  in  the  replication  mentioned  to  have 
been  acquired  and  pui'chased  by  the  said  association  and  eopartneiship,  were  acquired 
and  purchased  by  them  after  the  coming  into  operation  of  an  act  passed  in  the  5  G.  4 
(c.  113),  intituled  "An  Act  to  amend  and  consolidate  the  laws  relating  to  the  abolition 
of  the  slave-trade." 

To  this  rejoinder  the  defendants  demurred, — the  grounds  of  demurrer  stated  in 
the  margin,  being,  "  that  the  rejoinder  confesses,  without  avoiding,  the  plaintiff's 
replication,  inasmuch  as  by  the  act  5  G.  4,  c.  113,  the  acquiring  and  purchasing  of 
slaves  by  British  subjects  in  a  foreign  state  where  slavery  was  not  unlawful,  for  [844] 
the  purpose  of  being  used  and  employed  in  such  state,  was  not  prohibited  or  made  or 
declared  to  be  an  offence ;  and  that,  by  force  of  the  proviso  in  the  5th  section  of  the 
6  &  7  Vict.  c.  98,  the  sale  by  British  subjects  of  slaves  lawfully  acquired  by  them  and 
in  their  lawful  possession  at  the  coming  into  operation  of  that  act,  and  of  the  children 
of  such  slaves,  to  a  subject  of  Brazil,  not  being  a  British  subject,  was  and  is  lawful." 
Joinder 

Bovill,  Q.  C.  (with  whom  was  Malcolm),  in  support  of  the  demurrer  (a).  There 
is  nothing  illegal  in  this  contract.  The  plaintiff  is  a  Brazilian  :  and  there  is  no  act 
of  parliament  which  makes  the  purchase  or  the  possession  of  slaves  by  a  Brazilian  in  the 
Brazils  illegal.  The  defendants  are  the  directors  of  a  company  called  the  Brazilian 
Mining  Association,  formed  for  the  [845]  working  of  mines  in  the  Brazils, — an 
English  company.  The  company  being  in  course  of  winding  up  in  the  court  of 
Chancer}',  an  order  was  made  in  the  suit  for  the  sale  of  their  property  and  effects, 
including  a  number  of  slaves  of  which  they  had  become  possessed  ;  and  one  of  the 
directoi's  proceeded  to  the  Brazils  foi-  the  purpose  of  effecting  a  sale.  On  his  arrival 
at  Rio  de  Janeiro,  the  director  contracted  for  the  sale  of  the  slaves  to  the  plaintiff, 
but  was  prevented  by  the  interposition  of  the  British  consul  there  from  carrying  it 
into  effect.  For  this  breach  of  contract  the  present  action  is  brought ;  and  the 
((uestion  for  the  opinion  of  the  court  upon  this  demurrer  i.s,  whether  the  contract  can 
be  enforced  in  a  court  of  law.  At  common  law,  the  traffic  in  slaves  was  legal. 
[Willes,  J.  Not  so  in  Lord  Coke's  time.  Trover  would  not  lie  for  slaves  :  Smith  v. 
Gould,  2  Salk.  666,  2  Lord  Raym.  1274.]  Smith  v.  Broimi,  2  Salk.  666,  2  Lord  Raym. 
1274,  seems  to  shew  that  indebitatus  assump.sit  would  at  that  time  lie  for  a  negro 
sold  in  a  country  where  the  possession  of  slaves  was  not  illegal.  There,  the  plaintiff" 
declared  in  aii  indebitatus  assumpsit  for  201.  for  a  negro  sold  bj'  the  plaintiff  to  the 

(fl)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "That 
the  rejoinder  is  insufficient  and  discloses  no  material  fact  in  answer  to  the  replication  ; 
that  the  facts  stated  in  the  replication  bring  the  case  within  the  provisoes  in  the  5th 
and  6th  sections  of  the  6  &  7  Vict.  c.  98  ;  that  the  holding  of  slaves  by  British 
subjects  in  a  state  in  which  slavery  is  by  the  law  of  such  state  permitted  and  legalised, 
is  not  prohibited  either  by  the  6  &  7  Vict.  c.  98,  or  by  the  5  Geo.  4,  c.  11 3,  or  by 
any  other  act  of  parliament  anterior  to  the  passing  of  the  first-mentioned  act,  and 
was  and  is  lawful,  and  that,  consequently,  by  virtue  of  the  pro\'iso  in  the  5th  section 
of  the  6  &  7  Vict.,  it  was  lawful  for  the  defendants  to  sell  and  transfer  the  slaves  so 
lawfull}^  held  by  them,  and  to  (inter  into  a  contract  for  such  sale  and  transfer  ;  that 
the  same  result  would  follow  from  the  proviso  in  the  6th  section,  which  authorizes 
the  selling  of  slaves  which  were  lawfully  in  the  possession  of  the  seller  at  the  time  of 
the  passing  of  the  act,  except  that  this  might  not  apply  to  slave-children  born  since 
the  passing  of  the  act ;  and  that  the  piovisions  of  the  5  G.  4,  c.  113,  did  not,  before 
the  passing  of  the  6  &  7  Vict.  c.  9S,  appl}-  to  sales  and  transfers  of  slaves  by  British 
subjects  in  foreign  states  not  amenable  to  the  laws  of  England." 
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defendant,  \  iz.  in  parochia  beatw  Maria;  de  Arculjus  in  warda  de  Clieape,  and  verdict 
for  the  plaintiti';  ;uid,  on  motion  in  arrest  of  judgment,  Holt,  C.  J.,  held,  that,  as 
soon  as  a  negro  comes  into  England,  ho  beeonios  free  ;  one  may  be  a  villein  in  England, 
but  not  a  slave.  Et  per  I'owell,  J.  "  In  a  villein  the  owner  has  a  property,  but  it  is 
an  inheritance  :  in  a  ward  he  has  a  property,  but  it  is  a  chattel  real  ;  the  law  took  no 
notice  of  a  negro."  Holt,  C.  J.  "  You  should  have  averred  in  the  declaration  that 
the  sale  was  in  \'irginia,  and,  by  the  laws  of  that  couTitrj',  negros  are  saleable  ;  for, 
the  laws  of  England  do  not  extend  to  Virginia  ;  being  a  conquered  country,  their  law 
is  what  the  King  pleases  ;  and  we  cannot  take  notice  of  it  but  as  set  forth  :  "  therefore 
he  [846]  directed  the  plaintirt'  should  amend,  and  the  declaration  should  be  made, 
that  the  defendant  was  indebted  to  the  plaintiti'  for  a  negi-o  .sold  here  at  London,  but 
that  the  .said  negro  at  the  time  of  sale  was  in  Virginia,  and  that  negros  by  the  laws 
and  statutes  of  Mrginia  are  saleable  as  chattels.  In  Madra.o  \.  irUlcs,  3  B.  &  Aid. 
353,  it  was  held  that  a  foi'cigner  who  is  not  prohibited  from  carrying  on  the  slave- 
trade  by  the  laws  of  his  own  country,  may,  in  a  British  court  of  justice,  recover 
damages  sustained  by  him  in  respect  of  the  wrongful  seizure  by  a  British  subject  of 
a  cargo  of  slaves  on  boaid  of  a  ship  then  employed  by  him  in  carrying  on  the  African 
slave-trade.  Abbott,  C.  J.,  there  says:  "I  had  at  first  thought  that  it  was  not 
competent,  even  for  a  foreigner,  to  come  into  an  English  court  of  justice,  and  there  to 
recover  damages  for  a  loss  sustained  by  him  in  the  prosecution  of  a  trade  declared  by 
the  British  legislatui'e,  in  such  strong  language  (<i),  to  be  unlawful.  But  I  am  now 
satisfied  that  the  words  used  by  the  legislature,  although  large  and  extensive,  cau 
only  be  taken  to  be  applicable  to  British  sulijects."  And  Best,  J.,  says:  "Most  of 
the  states  of  Christendom  have  now  consented  to  the  abolition  of  the  slave-trade,  and 
concurred  with  us  in  declaring  it  to  be  unjust  and  inhuman.  The  subjects  of  any  of 
these  states  could  not,  I  think,  maintain  an  action  in  the  courts  of  this  country  for 
any  injiu'v  happening  to  them  in  the  prosecution  of  this  trade  :  but  Spain  has  reserved 
to  herself  a  right  of  carrying  it  on  in  that  part  of  the  world  where  this  transaction 
occurred.  Her  subjects  could  not  legally  be  interrupted  in  buying  slaves  in  that 
part  of  tlie  globe,  and  ha\e  a  right  to  appeal  to  the  justice  of  this  country  for 
any  injury  sustained  by  them  from  such  an  interruption.  These  principles  are  eon- 
[847]-firmed  by  the  decisions  of  the  court  of  Admiralty,  and  also  by  a  judgment  of 
Sir  W.  Grant  pronounced  at  the  Cock-pit.  The  cases  to  which  I  allude,  are  The 
Fwtuna,  The  Dmina  Mavianna,  and  Thn  Diana,  in  the  Admiralty  court,  and  The 
Amedie,  before  the  Privy  Council, — Dod.son's  Adm.  Kep.  81,  91,  95.  These  cases 
establish  this  rule,  that  ships  which  belong  to  countries  that  have  prohibited  the 
slave-trade  are  liable  to  capture  arid  condemnation,  if  foinid  emjrloyed  in  such  trade; 
l)ut  that  the  subjects  of  countries  which  permit  the  prosecution  of  this  trade  camiot 
lie  interrupted  while  carrying  it  on.  It  is  clear,  from  these  authorities,  that  the  slave- 
trade  is  not  condemned  by  the  genei'al  law  of  nations  ''  The  subject  was  much  dis- 
cussed in  the  case  of  Lu  Lnuis,  i  Dodson's  Adm.  Ilci).  210,  where  .Sir  \\.  Scott  goes 
very  fully  into  the  general  law.  I'arke,  B.,  in  his  summing-up  in  the  case  of  L'mmi 
V.  JJcninan,  2  Exch.  IG7,  KsG,  thus  states  the  substance  of  that  very  learned  judgment: 
— "  The  law  on  the  subject  of  slaves  has  been  settled  by  the  case  of  //«;  Luuis,  which 
has  been  referred  to.  That  case  was  decided  iir  the  year  1817,  by  Sir  William  Scott, 
who  weirt  fully  into  the  questioir  of  the  legality  of  the  slave-ti-ado,  and  laid  down 
certaiir  positioirs  which  have  since  been  acquiesced  irr  both  irr  this  couirtr'y  aird  abroad. 
Those  positions  are, — Hist,  that  dealers  in  slaves  are  not  ])irates  l)y  the  law  of  nations, 
and  can  only  be  made  so  by  and  according  to  the  ter'nrs  of  a  treaty  with  the  courrtiy 
to  whicli  tliey  liclong  proliii>iting  the  sl.ive-trade, — secondly,  that  trvidiirg  in  slaves  is 
not  a  i:i-inie  by  the  law  of  nations,  —thirdly,  that  the  right  of  st(i[)[iing  and  searching 
sliijis  in  time  of  ])eace  is  not  a  right  which  can  belong  to  any  nation  except  by  contract 
with  the  nation  to  which  such  shi|)s  belong, — arrd  four'thly,  that,  if  there  be  a  law  in 
a  particular'  country  prohiliitiiig  the  slave-trade,  it  is  not  open  to  every  one  [848]  to 
punish  the  oH'cnder-  against  that  law,  but  procoediirgs  irrust  be  takerr  irr  the  tr-iliunals 
of  his  own  country.  These  propositions  bciirg  clear,  a  question  arises  whether  the 
plaintiti  can  maintain  this  action  for  takiirg  asvay  his  slaves.  It  is  not  necessjiry  to 
ilecide  whether-,  if  he  had  been  simply  in  possession  of  slaves,  usiirg  them  an  slaves,  he 
could  have  recovered  against  any  persorr  who  took  them  away  :  oir  that  poiirt  it  is  not 

(a)  47  G.  3,  c.  36,  and  51  G.  3,  c.  23. 
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iieces.sary  to  give  an  opiiiiuu,  l)ecausu,  according  to  the  evidence  on  both  sides,  he 
was  living  at  Gallinas,  where  it  was  lawful  to  possess  slaves."  In  Somerset  v.  Stewart, 
Lofit,  1,  17,  which  came  before  the  court  upon  a  return  to  a  habeas  corpus  to  bring 
up  a  negro,  from  «'hich  it  appeared  that  the  negro  had  been  a  slave  to  Mr.  Stewart, 
in  Virginia  and  had  been  purchased  from  the  African  coast,  in  the  course  of  the  slave- 
trade,  as  tolerated  in  the  plantations  ;  that  he  had  been  Itrought  over  to  England  by 
his  master,  who,  intending  to  return,  by  force  sent  him  on  board  of  Captain  Knowles's 
vessel,  lying  in  the  river ;  and  was  there,  by  order  of  his  master,  in  the  custody  of 
Captain  Knowles,  detained  against  his  consent,  until  returned  in  obedience  to  the 
writ, — Lord  Mansfield  said  :  "  Contract  for  sale  of  a  slave  is  good  here  :  the  sale  is  a 
matter  to  which  the  law  propeily  and  readily  attaches,  and  will  maintain  the  price 
according  to  the  agreement.  But  here  the  per.son  of  the  slave  himself  is  immediately 
the  object  of  the  inquiry  ;  which  makes  a  very  material  difference."  The  statutes 
more  immediately  affecting  the  question  are,  the  .5  G.  4,  c.  113,  and  the  6  &  7  Vict, 
c.  9S,  and  the  decision  will  mainly  turn  upon  the  construction  of  the  1st  section  of  the 
latter  act.  The  5  G.  4,  c.  113,  is  very  general  in  its  terras;  and  it  is  an  extremely 
penal  act.  The  6  &  7  Vict.  c.  98,  shews,  that  the  former  act  only  applied  to  British 
subjects  in  British  possessions  ;  and  the  statute  of  Victoria  extends  to  British  subjects 
in  [849]  all  i)arts  of  the  world.  The  1st  section  recites  the  5  G.  4,  c.  113,  whereby  it 
was  enacted  (among  other  things),  "that  it  shall  not  be  lawful  (except  in  such  special 
cases  as  are  hereinafter'  mentioned)  for  any  persons  to  deal  or  trade  in,  purchase,  sell, 
barter,  or  transfer,  or  to  contract  for  the  dealing  or  trading  in,  purchase,  sale,  barter, 
or  ti'ansfer  of  slaves  or  persons  intended  to  be  dealt  with  as  slaves  ;  or  to  carry  away 
or  remove,  or  to  contract  for  the  cairying away  or  removing  of  slaves  or  other  persons 
as  or  in  order  to  their  being  dealt  with  as  slaves  ;  or  to  import  or  bring,  or  to  contract 
for  the  importing  or  bringing  into  any  place  whatsoever  slaves  or  other  persons  as  or 
in  order  to  their  being  dealt  with  as  slaves  ;  or  to  ship,  tranship,  embark,  receive, 
detain,  or  confine  on  board,  or  to  contract  for  the  shipping,  transhipping,  embarking, 
receiving,  detaining,  or  eoiifining  on  board  any  ship,  vessel,  or  boat,  slaves  or  other 
persons  for  the  purpose  of  their  being  carried  away  or  removed  as  or  in  order  to  their 
being  dealt  with  as  slaves  ;  or  to  ship,  tranship,  embark,  receive,  detain,  or  confine  on 
boaid,  or  to  contract  for  the  shipping,  transhipping,  embarking,  receiving,  detaining, 
01'  confining  on  boaixl  of  any  ship,  vessel,  or  boat,  slaves  or  other  persons  for  the 
purpose  of  their  being  imported  or  brought  into  any  place  whatsoever  as  or  in  order 
to  their  being  dealt  with  as  slaves  ;  or  to  fit  out,  man,  navigate,  equip,  despatch,  use, 
employ,  let  or  take  to  freight  or  on  hire,  or  to  contract  for  the  fitting  out,  manning, 
navigating,  equipping,  dispatching,  using,  emplo^'ing,  letting  or  taking  to  freight  or 
on  hire,  any  ship,  vessel,  or  boat,  in  order  to  accomplish  any  of  the  objects  or  the 
contracts  in  relation  to  the  objects  which  objects  and  contracts  have  hereinbefore  been 
declaimed  unlawful ;  or  to  lend  or  advance,  or  become  security  for  the  loan  or  advance, 
or  to  contract  foi'  the  lending  or  advancing,  or  be-[850]-coming  security,  for  the  loan 
or  advance  of  money,  goods,  or  effects  employed  or  to  be  employed  in  accomplishing 
any  of  the  objects  or  the  contracts  in  relation  to  the  objects  which  objects  and  con- 
tracts have  hereinbefore  been  declared  unlawful ;  or  to  become  guarantee  or  security, 
or  to  contract  for  the  becoming  guarantee  or  security,  for  agents  employed  or  to  be 
employed  in  accomplishing  any  of  the  objects  or  the  contracts  in  relation  to  the  objects 
which  objects  and  contracts  have  hereinbefore  been  declared  unlawful ;  or  in  any  other 
mannei'  to  engage  or  to  contract  to  engage,  directly  or  indirectly,  therein  as  a  partner, 
agent,  or  otherwise  ;  or  to  ship,  tianship,  lade,  receive,  or  put  on  board,  or  to  contract 
for  the  shipping,  transhipping,  lading,  receiving,  or  putting  on  board  of  any  ship, 
vessel,  or  boat,  money,  goods,  or  effects  to  be  employed  in  accomplishing  any  of  the 
objects  or  the  contracts  in  relation  to  the  objects  which  objects  and  contracts  have 
hereinbefore  been  declared  unlawful ;  or  to  take  the  charge  or  command,  or  to  na\'igate 
or  enter  atid  embark  on  board,  on  to  contract  for  the  taking  the  charge  or  command 
or  for  the  navigating  or  entering  and  embarking  on  board  of  any  ship,  vessel,  or 
boat,  as  captain,  master,  mate,  petty  officer,  sui-geon,  super-cargo,  seaman,  marine,  or 
servant,  or  in  any  other  capacity,  knowing  that  such  ship,  vessel,  or  boat  is  actually 
employed,  or  is  in  the  same  vo\'age,  or  upon  the  same  occasion,  in  respect  of  which 
they  shall  so  take  the  charge  or  command,  or  navigate  or  enter  and  embark,  or 
contract  so  to  do  as  aforesaid,  intended  to  be  employed  in  accomplishing  any  of 
the   objects   or   the   contracts   in   relation   to  the   objects   which   objects   and   con- 
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tracts  have  hereiiibefoi-e  been  declared  unlawful ;  or  to  insure  or  to  contract  for 
the  insurinji;  of  any  slaves,  or  any  property,  or  other  subject-matter  engaged  or 
[851]  employed  or  intended  to  be  engaged  or  employed  in  accomplishing  any  of  the 
objects  or  the  contracts  in  lelation  to  the  objects  which  objects  and  contracts  have 
hereinbefore  been  declared  imlawful :  and  it  is  expedient  that  from  and  after  the 
commencement  of  this  act  the  provisions  of  the  said  act  hereinbefore  recited  shall  be 
deemed  to  apply  to,  and  extend  to  render  unlawful  and  to  prohibit  the  several  acts, 
matters,  and  things  therein  mentioned  when  committed  Iiy  British  sulijects  in  foreign 
countries  and  settlements  not  belonging  to  the  British  Crown,  in  like  manner  and  to 
all  intents  and  purposes  as  if  the  same  were  done  or  committed  by  such  persons  within 
the  British  dominions,  colonies,  or  settlements ;  and  it  is  expedient  that  further 
provisions  should  be  made  for  the  more  effectual  suppression  of  the  slave-trade,  and 
of  certain  practices  tending  to  promote  and  encourage  it."  It  then  enacts  "  that  all 
the  provisions  of  the  said  Consolidated  Slave-trade  Act  hereinbefore  recited  and  of 
this  present  act  shall,  fiom  and  after  the  coming  into  operation  of  this  act,  be  deemed 
to  extend  and  apply  to  British  subjects  wheresoever  residing  or  being,  and  whether 
within  the  d(jminions  of  the  British  Crown  or  of  any  foreign  country  ;  and  all  the 
several  matters  and  things  pi'ohibited  by  the  said  Consolidated  Slave-trade  Act,  or  by 
this  present  act,  when  committed  by  British  subjects,  whether  within  the  dominions 
of  the  British  Crown  or  in  any  foreign  country,  except  only  as  is  hereinafter  excepted, 
shall  be  deemed  and  taken  to  be  offences  committed  against  the  said  several  acts 
respectively,  and  shall  be  dealt  with  and  punished  accordingly."  That  section,  it  is 
to  be  observed,  is  enacting,  and  not  declaratory.  The  5th  section  provides  and  enacts, 
"that,  in  all  the  cases  in  which  the  holding  or  taking  of  slaves  shall  not  be  prohibited 
V>y  this  or  any  other  act  of  parliament,  it  shall  be  lawful  to  sell  or  trans-[852]-fer  such 
slaves,  anything  in  this  or  any  other  act  contained  notwithstanding."  And  the  Gth 
section  provides  and  enacts  "that  nothing  in  this  act  contained  shall  be  taken  to 
subject  to  any  forfeitui'e,  punishment,  or  penalty  any  person  foi'  transferring  or 
receiving  anv  .share  in  any  joitit-stock  company  established  before  the  passing  of  this 
act,  in  I'espect  of  any  slave  or  slaves  in  the  possession  of  such  company  before  such 
time,  or  for  selling  any  such  slave  or  slaves  which  were  lawfully  in  his  possession  at 
the  time  of  passing  this  act,  or  which  such  person  shall  or  may  ha\'e  liecome  possessed 
of  or  entitled  unto  bona  fide  prior  to  such  sale,  by  inheritance,  devise,  lie((uest, 
mairiage,  or  otherwise  l)y  operation  of  law."  Here,  the  Imperial  Brazilian  Mining 
Association  were  in  possession  of  the  parent  slaves  before  the  passing  of  the  act,  and 
therefore  come  within  the  true  meaning  of  that  section.  And  it  is  to  be  borne  in 
mind  that  this  contract  was  made  under  an  order  of  the  Lords  Justices.  The  only 
other  (piestion  is  as  to  the  oflspring.  These, — like  the  ordinary  increase  of  sheep  and 
cattle, — must  follow  the  parents.  [Byles,  J.  According  to  the  old  maxim,  "  Partus 
sequitnr  vcntrem."] 

Lush,  C^.  C.  (with  whom  was  the  Common  Serjeant),  (•ontra(a).  The  (piestion, 
which  turns  entiiely  upon  the  G  &  7  Vict.  c.  9i^,  is  twofold, — first,  as  to  the  slaves  in 
existence  at  the  time  of  the  passing  of  that  act, — secondly,  as  to  tho.se  who  were  born 
since.  The  1st  s(!ctiou  seems  to  extend  the  provisions  of  the  Ti  G.  -t,  e.  1  I. '5,  to  British 
subjects  in  all  parts  of  the  world.  That  which  is  prohibited  is  found  in  the  1st  section 
of  [853]  that  act.     The  words  of  that  section  are  very  general, — making  it  illegal  to 

(a)  The  points  mai-ked  for  argument  on  the  part  of  the  defendants,  wore, — 

"That  the  contract  for  the  .sale  by  British  subjects  of  slaves,  though  in  a  state 
where  slavery  is  not  unlawful,  and  for  the  purpose  of  being  used  as  slaves  in  such 
state,  is  nevertheless  nnlawfid  and  void  : 

"That  traflieking  in  slaves  is  l)y  the  law  of  England  uiilawfu!,  as  contrary  to 
morality  : 

"That  the  provisions  of  the  5  (J.  1,  c.  1 1.'5,  are  of  general  appli(^ation  to  all  British 
subjects,  and,  except  where  otherwise  expressly  declared  and  ])rovidcd  in  that  act, 
any  tratKcking  in  slaves  by  British  subjects,  in  any  place  or  country,  was  by  th.tt  act 
expressly  f(jrliiddcn,  and  declared  to  ije  illegal  : 

"That  tli(!  holding  by  I'.ritish  subjects  of  slaves  in  any  state  or  country,  is,  ;uid  ;it 
the  time  of  tlie  passing  of  the  G  ife  7  Vict.  c.  9CS  was,  unlawful  : 

"And  that,  con.sequently,  upon  the  plea,  or  upon  the  rejoinder,  the  defendants 
ai'e  entitled  to  judgment." 
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sell  or  to  coiitnict  for  or  \tc  in  any  way  concerned  iu  the  selling  of  slaves.  The  6th 
section  of  the  6  &  7  Yict.  c.  98  merely  exonerates  the  parties  under  certain  circum- 
stances from  penalties :  the  prohibition  was  absolute.  [Willes,  J.  The  39th  section 
of  the  o  G.  4,  c.  113,  expressly  enacts  "  that  every  mortgage,  bond,  bill,  note,  or  other 
secui'ity  made  in  or  to  accomplish  any  of  the  objects,  or  the  contracts  in  relation  to 
the  objects,  which  objects  and  contracts  ba^e  by  this  act  been  declared  unlawful, 
shall, — except  in  the  case  of  a  bona  fide  purchaser  or  holder  of  any  such  of  the  said 
securities  as  are  in  their  nature  negotiable,  who  may  have  purchased  or  obtained  the 
same  without  notice  that  the  .same  were  made  or  given  for  any  such  unlawful  purpose, 
— be  void."]  The  6th  section  says  that  the  party  shall  not  be  subject  to  any  penalty 
or  forfeiture  for  selling  any  such  slaves  as  wei'e  lawfully  in  his  possession  at  the  time 
of  the  passing  of  the  act  ;  but  it  does  not  say  that  the  contract  shall  be  in  force. 
[Williams.  .1.  Before  the  statute  of  Victoi-ia,  was  there  any  statute  which  prohibited 
a  British  subject  from  possessing  or  selling  slaves  in  a  country  where  slavery  was  not 
declared  unlawful]  Willes,  J.  The  5  G.  4,  c.  113,  makes  the  carrying  on  of  the 
slave-trade  piracy.]     It  applies  to  the  trafficking  in,  and  not  to  the  holding  of  slaves. 

[854]  Bovill,  in  reply.  The  13th  14th,  and  15th  sections  shew  by  implication 
that  the  5  G.  4,  c.  113,  was  not  intended  to  extend  beyond  the  dominions  of  the 
British  Crown  ;  and  the  provisions  of  the  statute  6  &  7  Vict.  e.  98  must  be  read  in 
connection  with  that  act.  There  is,  prior  to  the  last-mentioned  act,  none  which  pro- 
hibits the  holding  of  slaves,  except  the  Emancipation  Act,  3  &  4  \V.  4,  c.  73  ;  and 
that  cleaily  applies  only  to  the  British  dominions.  [Willes,  •!.  It  does  not  follow, 
that,  because  the  holding  of  slaves  was  lawful,  their  sale  would  be  so.]  The  6th 
section  of  the  6  &  7  Vict.  c.  98  evidently  pointed  at  the  possession  of  slaves  by 
associations  like  the  present. 

Cur.  adv.  vult. 

Willes,  J.,  now  delivered  the  judgment  of  the  couit- : — 

This  case  arises  upon  demurrer,  and  was  argued  at  the  sittings  after  last  term, 
before  my  Brothers  Williams  and  Byles  and  myself. 

It  appears  by  the  pleadings  that  the  plaintiff'  is  a  Brazilian,  and  that  the  defen- 
dants are  British  subjects  domiciled  in  Great  Britain,  who  were  members  of  a  partner- 
ship consisting  of  themselves  and  other  British  subjects,  called  the  Imperial  Brazilian 
Mining  Association,  and  that,  after  the  coming  into  operation  of  the  -5  G.  4,  c.  113, 
intituled  "  An  act  to  ameiid  and  consolidate  the  acts  relating  to  the  abolition  of  the 
slave-trade,"  but  before  the  6  &  7  Vict.  c.  98,  intituled  "An  act  for  the  more  efiectual 
suppression  of  the  slave-trade,"  they  purchased  .sla\'es  in  Brazil,  for  the  purpose  of 
being  used  and  employed  in  that  empire,  and  retained  those  slaves  and  their  offspring 
until  and  after  the  passing  of  the  6  &  7  Vict.,  when  they  contracted  to  sell  them, 
together  with  theii-  offspring  born  subsequent  to  that  statute,  to  the  plaintiff.  All 
that  was  [855]  done  was  valid  according  to  the  law  of  Brazil ;  and,  the  defendants 
having  refused  to  deliver  the  slaves  to  the  plaintiff  as  agreed,  the  plaintiff  brings  this 
action  to  i-ecover  damages  for  that  breach  of  contract. 

The  question  thus  raised  is,  whether  the  contract  of  sale  was  or  was  not  contrary 
to  the  law  of  England.     We  are  of  opinion  that  it  was. 

The  legislature  having  rendered  trade  in  .slaves  by  British  subjects  generally 
illegal,  as  being  contrary  to  justice,  humanity,  and  sound  policy,  it  is  for  the  plaintiff 
to  establish  that  the  alleged  sale  of  slaves  by  British  subjects  was  in  the  particular 
instance  valid.  Foi'  this  purpose  he  relies  upon  the  act  6th  &  7th  of  the  Queen,  above 
referred  to,  ss.  5  and  6.  Unless  these  sections,  or  one  of  them,  authorized  the  sale, 
it  was  illegal.  The  5th  section  enacts,  that,  "  in  all  cases  in  which  the  holding  or 
taking  of  slaves  shall  not  be  prohibited  by  this  or  any  other  act  of  parliament,  it  shall 
be  lawful  to  sell  or  transfer  such  slaves,  anything  in  this  or  any  other  act  contained 
notwithstanding."  This  section  is  inapplicable,  if  the  holding  or  taking  of  the  slaves 
was  prohibited  by  act  of  parliament.  The  6th  section  enacts  that  " nothing  in  this 
act  contained  shall  l^e  taken  to  subject  to  any  forfeiture,  punishment,  or  penalty,  any 
person  for  transferring  or  receiving  any  .share  in  any  joint-stock  company  established 
before  the  passing  of  this  act,  in  respect  of  any  slave  or  slaves  in  the  possession  of 
such  company  before  such  time,  or  for  selling  any  slave  or  slaves  which  were  lawfully 
in  his  possession  at  the  time  of  passiiig  this  act,  or  which  such  person  shall  or  may 
have  become  possessed  of  or  entitled  unto  bona  fide  prior  to  such  sale,  by  inheritance, 
devise,  bequest,  marriage,  or  otherwise  by  operation  of  law." 
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It  is  uiiiieuessary  for  us  to  consider  how  these  two  sections  are  reconcileaWe,  so  far 
as  they  rohite  to  slaves  [856]  possessed  at  the  time  of  the  passing  of  the  act.  It  is 
enough  to  say  that  the  Glh  section,  so  far  as  it  atl'ects  the  present  case,  only  applies  to 
the  .sale  of  slaves  which  were  "  lawfully  "  in  the  possession  of  the  seller  at  the  time  of 
the  passing  of  the  act.  And  \vc  are  of  opinion  that  the  holding  and  taking  of  the 
slaves  in  question  l)y  the  defendants  was  prohibited  by  the  act  of  5  G.  4,  c.  113,  ss.  2 
and  10  ;  and  that,  by  reason  of  the  provisions  of  that  act,  the  slaves  were  not  lawfully 
in  the  defendants'  possession  at  the  time  of  the  passing  of  the  Gth  and  7th  of  the 
Queen,  and,  conseipiently,  that  the  alleged  sale  was  illegal  and  void. 

The  2nd  section  of  the  5  G.  4  enacts,  in  the  most  general  language,  and  in  a  con- 
text expressly  applicable  to  parts  beyond  the  seas,  that  "  it  shall  not  be  lawful  (except 
in  such  special  cases  as  are  hereinafter  mentioned)  for  any  persons  to  deal  or  trade  in, 
purchase,  sell,  barter,  or  transfer,  or  to  contract  for  the  dealing  or  trading  in,  purchase, 
sale,  barter,  or  ti'ansfer  of  slaves,  or  persons  intended  to  be  dealt  with  as  slaves ;  or  to 
carry  away  or  remove,  or  to  contract  for  the  carrying  away  or  removing  of  slaves  or 
other  persons,  as  or  in  order  to  their  being  dealt  with  as  slaves  ;  or  to  import  or  bring, 
or  to  contract  for  the  importing  or  bringing  into  any  place  whatsoever,  slaves  or  other 
persons,  as  or  in  order  to  their  being  dealt  with  as  slaves  ;  or  to  ship,  tranship,  embark, 
receive,  detain,  or  confine  on  board,  or  to  contract  for  the  shipping,  transhipping, 
embarking,  receiving,  detaining,  or  confining  on  board  of  any  ship,  vessel,  or  boat, 
slaves,  or  other  persons,  for  the  purpose  of  their  being  carried  away  or  removed,  as  or 
in  order  to  their  being  dealt  with  as  slaves  :  or  to  ship,  tranship,  embark,  receive, 
detain,  or  confine  on  board,  or  to  contract  for  the  shipping,  transhipping,  embarking, 
receiving,  detaining,  or  confining  on  board  of  any  ship,  vessel,  [857]  or  boat,  slaves  or 
other  persons  for  the  purpose  of  their  being  imported  or  bi'ought  into  any  place  what- 
soever, as  or  in  ordei'  to  their  being  dealt  with  as  slaves  ;  or  to  fit  out,  man,  navigate, 
equip,  dispatch,  use,  employ,  let  or  take  to  freight  or  on  hire,  or  to  contract  for  the 
fitting  out,  manning,  navigating,  equipping,  and  dispatching,  using,  employing,  letting 
or  taking  to  freight  or  on  hire,  any  ship,  vessel,  or  boat,  in  order  to  accomplish  any  of 
the  objects,  or  the  contracts  in  relation  to  the  objects,  which  objects  and  contracts 
have  hereinbefore  been  declared  unlawful ;  or  to  lend  or  advance,  or  become  security 
foi'  the  loan  or  advance,  or  to  conti'act  for  the  lending  or  advancing,  or  becoming 
security  for  the  loan  or  advance  of  money,  goods,  or  eflects,  employed  or  to  be 
employed  in  accom])lishing  anj'  of  the  objects,  or  the  contracts  in  I'elation  to  the 
objects,  which  objects  and  conti-acts  have  hereinbefore  been  declared  unlawful  ;  or  to 
become  guarantee  or  secui'ity,  or  to  contract  for  the  becoming  guarantee  or  security 
for  agents  employed  or  to  be  cmployeil  in  accom])lishing  any  of  the  objects,  or  the 
contracts  in  lelation  to  the  objects,  which  objects  and  contracts  have  hereinbefore  been 
declared  unlawful ;  or  in  any  other  maimer  to  engage  or  to  contract  to  engage  directly 
or  indirectly  therein  as  a  partner,  agent,  or  otherwise ;  or  to  ship,  tranship,  lade, 
receive,  or  put  on  board,  or  to  contract  for  the  shipping,  transhipping,  lading,  leceiving, 
or  putting  on  boairl  of  any  ship,  vessel,  or  boat,  money,  goods,  or  effects  to  be 
employed  in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to  the 
objects,  which  objects  and  contracts  have  hercinbefoi'c  been  declared  unlawful  ;  or  to 
take  the  cliargc  or  command,  or  to  navigate  or  outer  and  embark  on  b  lard,  or  to  con- 
ti'act for  the  taking  the  charge  or  command,  or  foi-  thi!  navigating  or  entering  and 
embarking  on  board  of  any  ship,  vessel,  or  boat,  as  [858]  captain,  master,  mate,  petty 
officer,  surgeon,  super-cargo,  seaman,  marine^  or  servant,  or  in  any  other  capacity, 
knowing  that  such  vessel,  ship,  or  boat  is  actually  cm])loyed,  or  is  in  the  same  voyage, 
or  upon  the  same  occasion  in  respect  of  which  they  shall  so  take  the  charge  or  com- 
mand, or  navigate  or  enter  and  embark,  or  contract  so  to  do  as  aforesaid,  intended  to 
lie  employed  in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to  the 
objects,  which  objects  and  contiacts  have  hereinbefore  been  declared  unlawful ;  or  to 
insure  or  to  contract  for  the  insuring  of  any  slaves,  or  any  property  or  other  subject- 
matter  engaged  or  employed,  or  intended  to  be  engaged  or  employed,  in  accomplishing 
;iny  of  the  olijects,  or  the  contracts  in  relation  to  the  olijc.ts,  which  objects  and  con- 
tracts have  hereinbefore  bc(^n  declar<!d  unlawful.  " 

The  10th  section  makes  the  committing  an  act  within  the  2nd  felony,  punisliable 
with  transportation  or  imprisonment. 

The  exceptions  in  the  alwve  acts  no  longer  exist :  see  the  3  i<:  4  W.  4  c.  73,  and 
1  Vict.  c.  U»l  ;  and  this  case  did  not  come  within  anv  of  them. 
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The  question,  in  the  point  of  view  in  which  we  are  considering  it,  turns  upon  the 
construction  of  the  act  of  George  the  4th  ;  and  it  is,  whether  that  act  was  confined  in 
its  operation  to  acts  done  within  the  British  dominions.  The  trial  of  offences  against 
this  act,  if  committed  abroad,  is  provided  for  by  sections  48,  49,  .50,  and  51.  The 
treaties  therein  confirmed  are  foreign  :  s.  52.  Upon  this  question  we  cannot  bring 
ourselves  to  entertain  any  doubt.  One  of  the  principal  objects  of  the  act  was,  to 
strike  at  the  root  of  the  slave-trade  at  that  time  in  Africa,  out  of  the  British 
dominions.  The  acts  which  it  was  passed  to  amend  and  consolidate,  in  terms  i-eferred 
to  foi'eign  parts,  and  mentioned  the  British  dominions  when  they  only  were  intended  ; 
and  it  would  be  strange  if  this  act,  [859]  which  makes  the  law  more  stringent,  were 
to  limit  its  field  of  operation:  see  46  G.  3,  c.  52,  46  G.  3,  c.  119,  47  G,  3,  sess.  1, 
c.  36,  47  G.  3,  sess.  2,  e.  44,  s.  4,  51  G.  .3,  c.  23,  53  G.  3,  c.  112,  55  G.  3,  c.  172, 
58  G.  3,  c.  49,  58  G.  3,  c.  98,  5  G.  4,  c.  17.  If  this  question  had  been  raised  before 
the  passing  of  the  6th  &  7th  of  the  Queen,  or  without  reference  thereto,  it  would  have 
been  difficult  to  advance  a  plausible  argument  in  favor  of  the  more  limited  construc- 
tion. Indeed,  the  very  point  was  decided  in  the  case  of  The  Queen  v.  Zuhi-ela,  1  Car. 
&  K.  215,  where  the  prisoner  was  indicted  upon  the  same  sections  of  the  act  of  5  G.  4 
upon  which  the  present  case  depends,  for  a  felony  in  fitting  out  a  ship  for  the  African 
slave-trade.  At  the  trial  at  the  Old  Bailey,  before  Maule  and  Wightman,  JJ.,  it  was 
argued  for  the  prisoner  that  the  case  was  not  within  the  statute,  because  it  did  not 
apply  to  foreign  parts,  but  only  to  the  British  dominions.  The  learned  judges  were 
of  opinion  that  the  case  was  within  the  statute,  and  overruled  the  point ;  Maule,  J., 
saying, — "  I  cannot  help  thinking  th.at  the  legislature  had  the  intention,  among  other 
things,  of  preventing  Englishmen  fiom  dealing  in  slaves  on  the  coast  of  Africa."  If 
on  the  coast  of  Africa  out  of  the  British  dominions,  of  course  also,  as  the  words  are 
general,  elsewhere  out  of  the  British  dominions.  And,  upon  the  defendant's  counsel 
requesting  the  judges  to  reserve  the  point,  Maule,  J.,  said  that  they  did  not  entertain 
any  douljt  upon  the  subject,  and  therefore  should  decline  to  do  so. 

Now,  the  alleged  offence  in  that  case  was  committed  before  the  passing  of  the  6th 
&  7th  of  the  Queen,  and  although  the  case  was  tried  more  than  two  months  after  the 
passing  of  that  act,  it  does  not  appear  from  the  report  in  Car.  &  K.  to  have  been 
referred  to  in  the  argument.  The  case  is,  however,  at  least  a  strong  authority  for 
construing  the  5  G.  4,  c.  113,  ss.  2  and  10,  according  to  the  plain  and  obvious  sense 
of  the  [860]  general  language  used,  construed  with  a  due  regard  to  the  subject-matter 
as  applicable  generally  ;  unless,  indeed,  the  6  &  7  Vict.  c.  98,  s.  1,  establishes  the 
contrary.  That  section, — after  reciting  the  2nd  section  of  the  5  G.  4,  c.  113,  and 
that  it  was  expedient,  that,  from  and  after  the  commencement  of  that  act  the  provisions 
of  the  said  act  thereinbefoi'e  recited  should  be  deemed  to  apply  to,  and  e.xtend  to 
render  unlawful,  and  to  pi'ohibit,  the  several  acts,  matters,  and  things  therein  men- 
tioned, when  committed  by  British  subjects  in  foreign  countries  and  settlements  not 
belonging  to  the  British  Crown,  in  like  manner  and  to  all  intents  and  purposes  as  if 
the  same  were  done  or  committed  b}'  such  pei'sons  within  the  British  dominions, 
colonies,  or  settlements ;  and  that  it  was  expedient  that  further  provisions  should  be 
made  for  the  more  effectual  suppression  of  the  slave-trade,  and  of  certain  practices 
tending  to  promote  and  encourage  it, — enacts  "  that  all  the  provisions  of  the  Consoli- 
dated Slave-trade  Act  hereinbefore  recited,  and  of  this  present  act,  shall,  from  and 
after  the  coming  into  operation  of  this  act,  be  deemed  to  extend  and  apply  to  British 
subjects  wheresoever  residing  or  being,  and  whether  within  the  dominions  of  the 
British  Crown  or  of  any  foreign  country ;  and  all  the  several  matters  and  things 
prohibited  by  the  said  Consolidated  Slave-trade  Act,  or  by  this  present  act,  when 
committed  by  British  subjects,  whether  within  the  dominions  of  the  British  Crown 
or  in  any  foreign  country,  except  only  as  is  hereinafter  excepted,  shall  be  deemed  and 
taken  to  be  offences  committed  against  the  said  several  acts  respectively,  and  shall  be 
dealt  with  and  punished  accordingly  :  Provided,  nevertheless,  that  nothing  herein 
contained  shall  repeal  or  alter  any  of  the  provisions  of  the  .said  act." 

It  appears  from  this  section  that  some  doubt  had  [861]  been  raised,  possibly  in  the  ■ 
consideration  of  the  very  case  above  referred  to  before  the  trial,  whether  the  5  G.  4 
was  sufficient  to  reach  such  a  case,  however  clearly  within  the  intention  of  the  legis- 
lature :  and  the  1  st  section  of  the  6  &  7  Vict,  may  have  been  introduced  to  preclude 
any  such  doubt  for  the  future.  The  section  seems  to  have  been  most  carefully  framed, 
and  the  most  guarded  language  to  have  been  used,  not  to  enact  that  the  5  G.  4  should 
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be  exteiideil  to  foreign  purts,  but  that,  aftei'  the  passing  of  the  act,  whatever  might  be 
the  case  with  regaixl  to  prior  transactions,  the  former  act  should  be  deemed  to  extend 
to  British  subjects  and  their  acts,  wheresoever  being  or  committed  ;  and  at  the  end 
it  is  carefully  provided  that  "  nothing  therein  contained  should  repeal  or  alter  any  of 
the  provisions  of  the  5  G.  4." 

It  was  contended,  however,  that,  as  the  section  purports  to  be  enacting,  and  not 
merely  declaratory,  it  amounts  to  a  legislative  adjudication  binding  upon  us,  that 
what  was  so  enacted  to  be,  was  not  previously  the  true  construction  of  the  5  G.  4. 
The  proviso  alreadv  referred  to  is  a  sufficient  answer  to  this  argument ;  and,  although, 
if  the  construction  of  the  former  act  were  open  to  doubt,  the  enactment  of  the  latter 
might  be  a  consideralde  make-weight  towards  a  decision,  yet,  as  we  consider  the 
construction  of  the  former  act  cleai',  we  are  bound  by  the  proviso  in  the  latter  act  to 
act  upon  that  construction,  notwithstanding  it  may  follow  as  a  consequence  that  the 
latter  act  was  unnecessary,  except  to  remove  for  the  future  the  possibility  of  a  doubt. 
Nor  is  this  the  first  instance  of  an  enactment  extending,  or  professing  to  extend,  the 
construction  of  a  former  act  to  cases  which  the  unaided  course  of  judicial  decision 
might  have  brought  within  it.  Another  instance  will  be  found  in  the  9  G.  4,  c.  14,  s.  7, 
and  the  case  of  I'ierce  v.  Arnold,  2  C.  M.  &  R.  613. 

[862]  The  true  meaning  of  the  5  G.  4  appears  to  us  to  be  to  prohibit  the  trade 
in  slaves  by  all  peisons  within  the  control  of  the  legislature,  including  British  subjects 
all  over  the  world. 

Upon  this  construction  of  the  act,  the  purchase  of  slaves  by  the  defendants  after 
it  passed,  though  before  the  Gth  &  7th  of  the  Queen,  was  rendered  illegal  by  the 
2nd  and  10th  sections  of  the  former  act ;  which,  therefore,  prohibited  the  holding  of 
slaves,  and  rendered  the  possession  of  them  unlawful :  consequently,  neither  the  5th 
nor  ()th  section  of  the  latter  act  authorized  the  sale,  and  it  was  a  violation  of  the  law 
of  England. 

It  is  hardly  necessary  to  add  that  the  fact  of  the  plaintiff  being  a  foreigner  does 
not  authorize  him  to  sue  in  the  couits  of  this  country  for  the  breach  of  a  contract 
entered  into  by  a  subject,  in  violation  of  our  laws  :  see  Exposito  v.  Bowden,  7  Ellis 
&  B.  763. 

It  has  been  strongly  urged  upon  us,  for  the  plaintiff,  that  this  contract  of  sale  was 
entered  into  under  an  order  of  the  Lords  Justices,  for  whose  authority  we  entertain 
unfeigned  respect :  but  it  does  not  appeal'  that  the  matter  was  discussed  before  those 
learned  judges,  nor  that  the  order  had  the  sanction  of  their  deliberate  opinion.  And 
the  order  in  itself  is  no  justification  for  an  illegal  act. 

For  the  above  reasons,  without  saying  that  there  are  not  others,  we  are  of  opinion 
that  the  contract  of  sale  was  unlawful  both  as  to  the  parents  and  as  to  their  offspring, 
and  that  no  action  for  its  breach  can  be  maintained. 

Our  judgment,  therefore,  is  for  the  defendants. 

Judgment  for  the  defendants  («). 

[863]     Hale,  Afqidhmt;  The  Guakdian.s  of  the  Poor  of  the  City  of 
London  Union,  Bespondents.    July  9th,  1859. 

[S.  C.  29  L.  J.  M.  C.  5 ;  6  Jur.  N.  S.  74.     See  Tyueimuth  Guardians  v. 
niackworlh  Overseers,  1888,  57  L.  J.  M.  C.  55.] 

By  the  81st  article  of  the  Consolidated  Order  of  the  Poor  Law  Commissioners,  1837, 
it  is  provided  that  "  the  clerk  shall,  four  weeks  at  least  before  the  25th  of  March 
and  the  29th  of  September  respectively  in  each  year,  refer  to  and  ascertain  the  cost 
to  each  parish  in  the  utu'on  for  the  maintenance  of  the  poor,  and  other  separate 
charges,  as  well  as  foi'  the  common  charges  irrcuricd  irr  the  half-year  of  the  last 
year  corr-espoirdirig  to  the  half-year-  next  coming,  and  shall  cstinrato,  and,  as  irear 
as  may  i)e,  divide  arrrorigst  the  parishes,  arry  e.vlr'aor'dirrary  char-ges  to  which  the 
union  may  be  liable  in  the  corrrirrg  half-year',  arrd  he  shall  also  estirrrate  the  pr'ob.'ible 
l)ahuice(lue  to  or  fr'om  the  parish  at  the  errtl  of  the  cirrr-cnt  half-\'ear',  arrd  shall  Iherr 
])re[)ar'e  the  order's  on  the  several  parishes  for  the  sums  which,  uporr  sirch  comput.'itioir, 
it  sirall  appear'  irccessary  for  them  to  contr'ii)ute  to  the  expenses  of  the  urriori  for  the 
coming  half-year,"  &c. — And  the  82nd  article  provides  that  "  the  guardians  shall 

(a)  Arr  appeal  is  pending.     [See  8  C.  B.  N.  S.  86.] 
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make  orders  on  the  overseers  oi'  other  proper  authorities  of  every  parish  of  the 
union,  from  time  to  time,  for  the  payment  to  the  guardians  of  all  sueh  sums  as  may 
be  required  by  them  for  the  relief  of  the  poor  of  the  parish,  and  for  the  contribution 
of  the  parish  to  the  common  fund  of  the  union,  and  for  any  other  expenses  chargeable 
by  the  guardians  on  the  parish,"  &c. — The  guardians  of  the  London  Union  made  a 
contriljution-order  pursuant  to  the  82nd  article  ;  but  the  clerk,  in  preparing  it, 
disregarded  the  terms  of  the  81st  article,  inasmuch  as,  in  computing  the  sum  for 
which  the  parish  of  St.  M.  B.  was  to  be  ordei'ed  to  conti'ibute  to  the  expenses  of 
the  union,  he  omitted  to  estimate  "the  probable  balance  due  to  that  parish  ;"  for, 
if  he  had  taken  that  balance  into  account,  it  was  so  largely  in  its  favor  that  no  sum 
whatever  would  have  been  needed  to  meet  the  cost  of  the  maintenance  of  its  poor, 
and  the  other  charges  for  which  the  order  was  made. — The  reason  for  this  omission 
was,  that  the  balances  in  favor  of  that  and  several  other  parishes  in  the  hands  of  the 
treasurer  of  the  union  had  been  fraudulently  appropriated  by  an  officer  of  the  union 
who  was  employed  to  collect  the  I'ates  for  certain  of  the  parishes  forming  the  union, 
of  which  the  pari.sh  of  St.  M.  B.  was  not  one  : — Held,  that,  as  the  guardians  might 
by  taking  the  proper  steps,  —either  by  orders  apportioning  the  amount  of  the  loss 
amongst  the  vaiious  parishes  of  the  union,  or  by  orders  apportioning  it  e.xclusively 
amongst  those  parishes  for  which  the  defaulting  officer  was  collector, — realize  the 
balance  due  to  the  parish  of  St.  M.  B.,  they  had  no  right  to  treat  it  as  non-existing, 
and,  consequently,  that  the  order  was  illegally  made,  and  could  not  be  enforced. 

This  was  a  case  stated  by  justices  for  the  opinion  of  the  court,  pursuant  to  the 
statute  20  &  21  Yict.  c.  4^ 

On  the  19th  of  February,  1859,  at  a  special  session  of  the  peace  for  the  city  of 
London,  a  complaint  was  preferred  by  the  respondents  against  the  appellant,  one  of 
the  overseers  of  the  parish  of  S.  Mary  Bothaw,  for  non-compliance  with  a  contribution- 
order  made  by  the  respondents  upon  the  overseers  of  the  poor  of  the  said  parish,  dated 
the  31st  of  August,  1858,  requiring  them  to  pay  to  the  treasurer  of  the  said  union, 
towards  the  relief  of  the  poor  of  the  said  parish,  and  to  the  contribution  of  the  said 
parish  to  the  common  fund  of  the  union,  and  such  other  expenses  as  were  chargeable 
by  the  respondents  on  the  said  parish,  the  sum  of  651.  on  [864]  the  10th  of  October 
then  next.  The  justices  determined  the  said  complaint  against  the  appellant,  and 
issued  a  warrant  for  levying  and  recovering  the  amount  of  the  said  contribution,  but 
suspended  its  execution.  The  appellant  being  dissatisfied  with  such  determination, 
the  justices,  with  the  consent  of  the  parties,  stated  the  following  case  : — 

Upon  the  hearing  of  the  said  complaint,  it  was  proved,  that,  on  the  31st  of  August, 
185i^,  the  respondents  made  the  contribution-order  or  call  already  mentioned  upon  the 
appellant's  parish,  for  the  sum  of  651.     The  following  is  a  copy  of  the  order, — 

"  City  of  London  Union. 

"To  Ford  Hale,  Frederick  Barry,  Daniel  .Judson,  and  John  Baird  Cooper,  Charles 
Milner,  and  William  Hayward,  overseers  of  the  parish  of  St  Mary  Bothaw,  Dowgate. 

"You  are  hereby  ordered  and  directed  to  pay  to  Samuel  George  Smith,  Esq.,  of 
No.  1  Lombard  Street,  on  behalf  of  the  guardians  of  the  poor  of  the  City  of  London 
Union,  on  the  1 2th  daj^  of  October  next,  at  No.  1  Lombard  Street  aforesaid,  the  sum 
of  651.  towards  the  relief  of  the  poor  thereof,  and  to  the  contribution  of  the  parish  to 
the  common  fund  of  the  union,  and  such  other  expenses  as  are  chargeable  by  the  said 
guardians  on  the  said  parish,  and  to  take  the  receipt  of  the  said  Samuel  George  Smith 
indorsed  upon  this  paper  for  the  said  sum  of  651. 

"  Given  under  our  hands,  at  a  meeting  of  the  guardians  of  the  poor  of  the  said  City 
of  London  LTnion,  held  on  the  31st  daj'  of  August,  1S58." 

(Signed)         "James  Abbis,  Presiding  Chairman. 

"J.  C.  Dix,        JGuardians." 
"John  Finl.a.y, / 

(Counter-signed)        "John  Bowring, 

"  Clerk  to  the  Guardians." 

[865]  "  Note. — The  overseers  are  requested  to  be  punctual  in  making  the  above  pay- 
ments ;  see  2  &  3  Vict.  c.  84,  s.  1.  They  are  also  requested  to  pay  no  more  than  the 
sum  ordered. 
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".Sec  back  licfoof  for  treasurer's  i-cceipt.     The  treasurer  can  ^ive  no  othoi'  receipt. 

"  This  order  is  only  for  a  portion  of  the  estimated  contrilnition  for  the  half-year 
ending  T-ady-Day,  1859  :  the  order  for  the  remaining  portion  will  be  made  when  the 
accounts  for  the  several  parishes  to  Michaelmas  next  shall  have  been  balanced  in  the 
parochial  ledger." 

It  was  admitted  by  the  .appellant  that  the  proceedings  had  before  the  justices  were 
legal  and  regular,  and  that,  if  the  .said  call  was  legally  and  properly  made,  and  the 
appellant  s  parish  was  legally  liable  to  pay  to  the  respondents  the  sura  of  money  so 
demanded,  the  said  warrant  had  been  properly  issued. 

The  ap])ellant,  however,  objected  to  the  liability  of  the  said  parish  to  pay  the  sum 
of  money  thus  required  to  be  paid  by  the  said  pai'ish,  on  the  ground  that  it  appeared 
by  entries  in  the  parochial  ledger  of  the  union,  in  the  union  accounts  made  up  to 
Ladj'-Day,  1858,  and  also  in  the  accounts  made  up  to  Michaelmas,  1858,  and  duly 
audited,  that  there  was  a  balance  in  favor  of  the  parish  exceeding  the  amount  of  the 
said  call. 

To  this  objection  it  was  answered,  on  behalf  of  the  respondents,  that,  although  it 
was  true  that  it  did  appear  by  the  parochial  ledger  of  the  union  that  there  were 
balances  in  favor  of  the  a])pellant's  parish,  both  at  Lady-Day  and  at  Michaelmas-Day, 
1858,  as  alleged,  in  the  hands  of  the  treasurer  of  the  union,  to  an  amount  exceeding 
the  amount  of  the  call,  yet  that  in  fact  the  respondents  had  no  balance  at  all  in  the 
hands  of  the  treasurer :  and  it  was  further  stated  on  behalf  of  the  i-espondents,  and 
admitted  by  the  said  appellant,  that  seventy-five  parishes  [866]  of  the  union,  the 
appellant's  parish  being  one,  appeared  by  the  said  parochial  ledger  to  have  had  balances 
in  their  favor  at  Lady-Day,  in  1857,  amounting  in  the  whole  to  11,0001.,  and  that  the 
respondents  thereby  also  appeared  to  have  a  balance  in  their  favor  at  the  said  time,  to 
the  same  amount,  in  the  hands  of  their  treasurer,  entered  to  the  credit  of  the  said 
respective  parishes ;  but  that,  in  fact,  instead  of  there  being  at  the  said  time  a  balance 
in  favor  of  the  respondents  in  the  hands  of  their  treasurer  to  the  credit  of  the  said 
several  parishes,  the  respondents'  account  had  at  liady-Day,  1857,  been  overdrawn 
with  their  treasurer  to  the  extent  of  4:^001.,  and  that  this  discrepancy  was  occasioned 
by  the  fact  that  one  Manini,  a  collector  for  certain  of  the  parishes  of  the  union,  with 
the  assistance  of  one  Paul,  a  clerk  of  the  respondents,  had  for  a  s(!ries  of  years  preceding 
Lad3'-Day,  1857,  embezzled  the  funds  of  the  said  parishes  entrusted  to  him,  instead  of 
paying  them  into  the  treasurer's  hands,  and  had  caused  the  copies  of  accounts  of  the 
said  treasurer  rendered  to  the  .sairl  respondents  to  be  falsified,  so  as  to  make  it  appear 
therefrom  that  the  rcispondents  had  received  credit  in  the  books  of  the  treasurer  for 
the  sums  of  money  which  he  had  embezzled. 

It  was  then  contended,  on  behalf  of  the  appellant,  that,  notwithstanding  these  facts, 
inasmuch  as  the  saifl  appellant's  parish  had  in  fact  paid  into  the  hands  of  the  treasurer 
all  the  sums  of  money  appearing  to  the  credit  of  the  parish,  as  well  in  the  parochial 
ledger  of  the  uinon  as  in  the  treasui'er's  books,  the  said  appellant's  parish  was  entitled 
to  take  credit  for  the  said  balance  ap])eariiig  in  tlunr  favoi-  at  Michaelmas,  1858  :  and, 
for  the  purpose  of  enabling  the  couit  to  determine  the  said  ([ui^stions  raised  between 
the  parties  the  following  further  fa('ts  were  stated  and  agrcefl  upon  between  the 
]),arti<^s  : — 

[867]  The  respondents  are  a  cor])oratioii  constituted  l)y  an  order  of  the  poor-law 
comniissionei-s,  date<l  the  lOth  of  March,  i8.S7. 

The  City  of  London  Union  consists  of  ninety-eight  parishes,  of  which  the  appellant's 
]iarish  is  one.  The  rcs])ondents  have  the  management  of  the  relief  of  the  poor  of  the 
various  parishes ;  and  the  course  of  practice  with  regard  to  the  contribution  of  the 
said  parishes  towai'ds  the  expenses  of  the  union,  is  as  follows: — 

The  clerk  of  the  respondents  four  weeks  at  least  before  the  25th  of  March  and  the 
■J!)th  of  Septeinbei'  respectively  in  each  year  refers  to  and  ascortiiins  the  cost  to  each 
parish  in  the  union  for  the  maintenance,  of  the  poor,  and  olhei'  separate  charges,  as 
well  as  for  the  common  charges  incui-red  in  the  iialf  of  the  last  year  corresponding  to 
the  half-year  next  coming,  and  estimates,  and,  as  near  as  may  be,  divides  anu)ngst  the 
parishes,  any  extraordinaiy  charg(!s  to  which  the  union  may  be  liaiile  in  the  coming 
half-year  ;  and  he  also  estimates  the  ])rob;ib!e  b.iiance  due  U)  or  from  the  [larish  at  the 
end  of  the  currenl  half-year,  and  then  prc])ares  the  orders  on  the  several  parishes  for 
the  sums  which  ujion  such  computation  it  appeara  necessary  for  them  to  contribute  to 
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the  expenses  of  the  union  for  the  coming  half-year ;  and  the  orders  so  prepared  are 
laid  before  the  respondents  for  their  consideration  three  weeks  at  least  before  the 
expiration  of  the  current  half-year. 

The  respondents  make  orders  on  the  overseers  and  other  proper  authorities  of 
every  parish  of  the  union,  from  time  to  time,  for  the  payment  to  the  respondents  of 
all  such  sums  as  are  required  by  them  for  the  relief  of  the  poor  of  the  parish,  and  for 
the  contribution  of  the  parish  to  the  common  fund  of  the  union,  and  for  any  other 
expenses  chargeable  by  the  respondents  on  the  parish  ;  and  in  such  orders  the  contri- 
butions are  [868]  directed  to  be  paid  in  one  sum,  or  by  instalments  on  days  specified, 
as  to  the  respondents  .seems  fit. 

The  overseers  or  other  proper  officers  of  the  various  parishes  make  rates  upon  their 
respective  paiishes  for  the  purpose  of  meeting  the  said  calls  of  the  respondents,  and 
also  for  the  purpose  of  defraying  other  parochial  expenses  with  which  the  union  has 
no  concern. 

The  various  parishes  on  or  before  the  day  mentioned  in  the  said  calls  of  the 
respondents  pay  the  amounts  of  the  said  calls  to  the  treasurer  of  the  union.  The 
treasurer  places  the  whole  amount  of  the  moneys  thus  paid  into  his  hands  to  the 
credit  of  the  respondents  generally  ;  at  the  same  time  distinguishing  the  several 
amounts  paid  in  by  each  parish  respectively,  and  entering  the  same  in  an  account  in 
which  credit  is  given  to  each  p  rish  for  the  sums  of  money  actually  paid  in  by  such 
parish  to  the  account  of  the  respondents.  A  clerk  of  the  respondents,  whose  special 
dutj'  it  is  to  do  so,  makes  out  from  time  to  time,  for  the  use  of  the  respondents,  copies 
of  the  above-mentioned  accounts  of  the  treasurer,  shewing  the  total  amounts  standing 
to  the  credit  of  the  respondents  in  the  treasurer's  books,  and  also  shewing  the  par- 
ticular amounts  paid  in  by  each  parish  making  up  these  totals. 

The  respondents  have  a  book  called  the  Parochial  Ledger  of  the  union,  in  which 
every  parish  is  credited  with  the  sums  of  monej'  paid  in  by  such  parish  from  time 
to  time  to  the  treasurer  of  the  union,  to  the  account  of  the  respondents  ;  and  this 
portion  of  the  ledger  is  made  up  in  the  first  instance  from  the  returns  made  to  the 
respondents  by  their  clerk  as  aforesaid. 

The  account  of  every  individual  parish  is  made  up  and  balanced  in  this  ledger 
by  the  res;  ondents  every  half-year,  at  Michaelmas  and  Lady-Day  ;  and  the  balance 
appeai-ing  in  favor  of  or  against  any  given  parish  is  caiiied  over  to  the  account  of  the 
succeeding  half-year. 

[869]  Annexed  is  a  copy  of  the  account  of  the  appellant's  parish  so  made  up  in 
the  union  parochial  ledger  for  the  year  ending  Lady-Day,  1587  (see  next  page) : — 

Copies  of  accounts  for  the  half-years  ending  Michaelmas,  18.57,  Lady-Day,  1858, 
and  Michaelmas  1858,  were  set  out  in  the  case,  and  were  in  form  similar  to  the  above  ; 
and  each  of  them  shewed  a  balance  in  favor  of  the  parish. 

The  appellant's  parish  had  in  fact  paid  to  the  treasurer  of  the  union  all  the  sums  of 
money  for  which  credit  is  given  to  the  said  parish  in  the  respondents'  accounts  ;  and 
all  the  accounts  stated  by  the  respondents  with  the  appellant's  parish  by  which  the 
above  balances  are  arrived  at  are  correct,  so  far  as  the  charges  of  the  respondents 
against  the  appellant's  parish,  and  the  payments  made  by  the  said  parish  to  the  treasurer 
of  the  union,  are  concerned. 

The  half-yearly  statement  of  accounts  in  the  said  ledgei' at  Lady-Day,  1857,  shewed 
balances  in  favor  of  seventy-five  parishes,  including  the  appellant's  parish,  amounting 
in  the  whole  to  11,0001. :  and  it  also  appeared  by  the  said  ledger  that  a  sum  of  11,0001. 
was  stiinding  to  the  credit  generally  of  the  respondents  in  their  account  with  the 
treasurer  of  the  union,  and  entered  in  the  treasurer's  books  to  the  credit  of  the  said 
seventy-five  parishes,  in  the  several  particular  and  respective  amounts  of  the  said 
balances  appearing  in  favor  of  each  parish  respectively  in  the  said  parochial  ledger. 

It  was  also  an  admitted  fact  that  all  the  accounts  of  the  respondents  with  the  whole 
of  the  seventy-five  pai-ishes  were  correct,  and  that  every  one  of  these  parishes  had  in 
fact  paid  to  the  treasurer  of  the  union  the  sums  of  money  with  which  they  were 
respectively  credited  in  the  said  ledger  ;  and  it  so  appears  by  the  treasurer's  book  :  and 
the  accounts  shewing  the  said  balances,  [871]  amounting  to  1 1 ,0001.  as  afoiesaid,  were, 
as  between  the  respondents  and  the  said  parishes,  correct. 

It  was  also  an  admitted  fact,  that,  at  the  verj'  time  that  the  said  ledger  account 
shewed  a  balance  of  11,0001.  in  favor  of  the  respondents  in  the  account  with  the 
treasurer  as  aforesaid,  the  respondents  had  not  only  no  balance  in  their  favor  in  the 
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hands  of  their  treasurer,  but  there  was  a  balance  against  them  to  the  amount 
of  42001. 

The  circumstiinces  which  gave  rise  to  this  deficiency  and  to  the  di.screpancy  in  the 
accounts,  were  as  follows: — Several  years  previously  to  1856,  one  Charles  Guerrino 
Manini  was  duly  appointed  by  the  board  of  guardians,  with  the  approval  of  the  poor- 
law  board,  pursuant  to  the  statute  and  the  orders  of  the  poor-law  commissioners  made 
by  virtue  of  the  same  in  that  behalf,  the  paid  collector  of  poor-rates  for  eight  of  the 
parishes  in  the  said  union ;  and  one  .John  Paul  had  been  appointed  the  clerk  to  the 
respondents,  whose  duty  it  was  to  make  the  copies  of  the  treasurer's  books,  and  return 
the  same  to  the  respondents  as  afoiesaid. 

It  was  the  uniform  practice  for  the  overseers  of  the  said  eight  parishes  to  permit 
their  collector  Manini  to  pay  over  directly  into  the  hands  of  the  treasurer  of  the  union, 
not  only  the  amount  of  calls  from  time  to  time  made  upon  them  by  the  respondents, 
but  the  whole  amount  of  all  rates  collected  by  him  on  behalf  of  the  said  parishes ;  and 
when,  as  was  in  fact  usually  the  case,  the  amount  of  rates  collected  by  Manini  exceeded 
the  amount  of  the  said  call,  the  ovei'seers  of  each  parish  were  in  the  habit  of  obtaining 
from  the  respondents,  from  time  to  time  as  they  required,  their  cheques  on  account  of 
the  difference  between  the  amount  of  rate  collected  by  Manini  and  the  amount  of  the 
call  made  upon  them. 

For  a  series  of  years  Manini  was  in  the  habit  of  [872]  keeping  back  large  portions 
of  the  rates  .so  collected  by  him,  instead  of  ()aying  them  into  the  hands  of  the  treasurer  : 
and,  in  order  to  prevent  detection,  he  induced  the  said  John  Paul  to  falsify  the  copies 
of  accounts  returned  by  him  to  the  respondents,  and  to  make  it  appear  by  the  said 
returns  that  Manini  had  in  fact  paid  to  the  treasurer  the  whole  amount  of  the  rates 
collected  by  him,  and  to  make  it  appear  also  that  the  respondents  and  the  said  eight 
parishes  had  credit  respectively,  in  the  manner  hereinbefore  explained,  in  the  books 
of  the  treasurer,  to  the  full  amount  of  all  the  rates  collected  by  him. 

The  accounts  of  the  said  eight  parishes  in  the  parochial  ledger  of  the  union  were 
made  up  from  these  false  returns  ;  and  in  this  manner  the  said  eight  parishes  had  credit 
given  to  them  in  the  said  ledger  for  moneys  which  were  ne\er  in  fact  paid  by  them 
into  the  hands  of  the  treasurer  of  the  union,  and  for  which  they  never  were  in  fact 
credited  in  the  books  of  the  treasurer. 

Manini,  the  more  efl'ectually  to  carry  out  his  embezzlements,  induced  the  said 
John  Paul  to  intei'cept  the  cheques  drawn  by  the  respondents  upon  the  treasurer  of 
the  union  upon  the  faith  of  the  balance  in  their  favor  to  the  amount  appearing  in  the 
parochial  ledger  as  aforesaid,  in  the  following  manner  : — The  respondents  were  in  the 
habit  of  drawing  cheques  in  favor  of  the  creditors  of  the  union,  and  handing  them  to 
their  said  clerk  Paul  to  be  paid  over.  A  large  ([uantity  of  these  cheques  were  not  paid 
to  the  creditors  in  whose  favor  they  were  drawn. 

Up  to  Lady-Day,  1857  (after  which  no  embezzlement  was  committed),  Manini  had, 
in  the  manner  described,  embezzled  moneys  to  the  amount  of  22,4071.  Ss.  2d.  John 
Paul  had  also  embezzled  the  sum  of  44041.  15s.  8d.,  which  however  was  reduced  by 
5001.  recovered  from  his  sureties,  leaving  a  net  loss  by  Paul  of  .39041.  15s.  8d.  ;  [873] 
making  the  total  amount  embezzled  26, .3121.  3s.  lOd.  This  amount  is  represented  in 
the  accounts  by  the  three  following  classes  of  deficiencies, — the  said  surplus  moneys, 
amounting  to  11,0001.,  paid  bj^  the  seventy-five  parishes  to  the  treasurer  of  the  union 
as  above  mentioned, — the  sum  of  42001.,  the  amount  to  which  the  lespondents  had 
overdrawn  their  account  with  the  treasurer  of  the  union  as  aforesaid, — and  the  residue, 
11,1 121.  3s.  lOd.,  the  amount  to  which  creditors  of  the  union  had  been  improperly  left 
unpaid. 

In  consequence  of  the  loss  of  their  funds  as  aforesaid,  by  the  embezzlements  and 
frauds  before  mentioned,  the  guardians  of  the  said  union  were  without  the  means  of 
providing  for  the  maintenance  and  support  of  the  poor,  and  for  the  other  payments 
which  the  said  guardians  were  and  are  bound  to  make. 

The  order  on  the  appellant's  parish  was  made  for  ihe  said  sum  of  651.,  which 
amount  was  the  sum  required  to  be  contributed  by  the  said  parish  towaixls  the  relief 
of  the  poor  thereof,  and  to  the  contribution  of  the  said  parish  to  the  common  fund  of 
the  said  union,  and  such  other  expenses  as  wei-e  chargeable  by  the  said  guardians  on 
the  said  parish. 

It  was  agreed,  that,  if  either  party  should  wish  to  refer  to  any  order  or  orders  of 
the  poor-law  commissioners  not  set  out  in  the  body  of  this  case,  such  part}'  should  be 
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at  liberty  so  to  do,  ;ind  that,  for  that  purpose,  the  orders  should  be  taken  to  be  as  set 
out  in  the  book  intituled  "  The  Consolidated  and  other  Orders  of  the  Poor-Law 
Commissioners,  and  of  the  Poor-Law  Board,  &c.,"  by  William  Cunningham  Glen, — a 
copy  of  which  accompanied  the  case. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the  said  contribu- 
tion-order of  the  31st  of  August,  1858,  was  legally  and  properh'  made, — secondly, 
whether  the  appellant  was  liable  to  pay,  on  [874]  behalf  of  the  said  parish  of  St. 
Mary  Bothaw,  to  the  respondents  the  said  sum  of  6-51.,  or  whether  the  appellant  was 
not  entitled  to  have  credit  for  the  said  balance  appearing  in  favor  of  the  said  parish 
in  the  union  parochial  ledger  at  Michaelmas,  18.58,  although  neither  at  that  time  nor 
at  Lady-Day,  18.57,  was  there  any  balance  actually  in  the  hands  of  the  treasurer  of 
the  said  union. 

If  the  court  should  be  of  opinion  that  the  said  order  was  legally  and  properly 
made,  and  the  appellant  liable  as  aforesaid,  and  not  entitled  to  have  credit  for  the 
said  balance,  oi'  any  part  thereof,  then  the  said  warrant  was  to  be  executed  :  but,  if 
the  court  should  he  of  opinion  otherwise,  then  the  determination  of  the  justices  was 
to  be  reversed,  and  the  said  complaint  dismissed. 

Watkin  Williams  (with  whom  was  Bovill,  Q.  C),  for  the  appellant.  The  question 
in  this  case  turns  upon  the  construction  to  be  put  upon  the  81st  and  8"2nd  articles  of 
the  Consolidated  Orders  of  the  Poor  Law  Commissioners,  made  pursuant  to  the  4  &  -5 
W.  4,  c.  7G.  The  81st  ailicle  provides  that  "The  clerk  shall  four  weeks  at  least 
befoi-e  the  :25th  of  March  and  the  2yth  of  September  respectively  in  each  year,  refer 
to  and  ascertain  the  cost  to  each  parish  in  the  union  for  the  maintenance  of  the  poor, 
and  other  separate  charges,  as  well  as  for  the  common  charges  incuried  in  the  half- 
year  of  the  last  year  corresponding  to  the  half-year  next  coming,  and  shall  estimate,  and, 
as  near  as  may  be,  divide  amongst  the  parishes,  any  extraordinary  charges  to  which 
the  union  may  be  liable  in  the  coming  half-year,  and  he  shall  also  estimate  the 
probal)le  balance  due  to  or  from  the  parish  at  the  end  of  the  current  half-year,  and 
shall  then  prepare  the  ordei's  on  the  several  parishes  for  the  sums  which  upon  such 
[875]  computation  it  shall  appear  necessary  for  them  to  contribute  to  the  expenses 
of  the  union  for  the  coming  half-year ;  and  the  oi-ders  so  prepared  shall  be  laid 
before  the  guardians  for  their  consideration  three  weeks  at  least  before  the  expiration 
of  the  current  half  \'ear."  And  the  82nd  article  provides  that  "the  guardians  shall 
make  orders  on  the  ovenseers  or  other  proper  authorities  of  every  parish  of  the  union, 
from  time  to  time,  for  the  payment  to  the  guardians  of  all  such  sums  as  may  be 
required  by  them  for  the  relief  of  the  poor  of  the  parish,  and  for  the  contribution  of 
the  parish  to  the  common  fund  of  ihe  union,  and  tor  any  other  expenses  chargeable 
by  the  guardians  on  the  parish  ;  and  in  such  orders  the  contributions  shall  be  directed 
to  be  paid  in  one  sum,  or  by  instalments,  on  daj's  speciKed,  as  to  the  guardians  may 
seem  tit."  In  consequence  of  the  fraud  of  a  collector  employed  Ijy  nine  of  the  parishes 
which  compose  the  union,  a  large  deficiency  having  occurred  in  the  finicls,  the  guardians 
in  February,  1857,  made  an  order  charging  each  parish  in  the  union  (ninety-eigiit  in 
number)  with  its  ([uota  of  the  deficiency  thus  occasioned.  Upon  an  appeal  against 
this  order,  the  couit  of  Queen's  Bench  held,  that,  as  the  defaidting  collector  was 
appointed  by  the  guardians,  and  was  to  be  considered  as  the  oHicer  of  the  union,  the 
deficiency  was  propei-ly  cha.rged  u])on  all  the  parishes  constituting  the  union  :  but  the 
court  of  i'Jxchcquer  Chamlicr,  upon  appeal,  reversed  that  decision, — holiling  that  the 
loss  thus  occasioned  was  not  pi'operly  chargeable  upon  a  parish  not  being  one  for 
which  the  officer  making  default  acted  as  collector:  see  IFaddui'jlon  v.  'I'lic  Ounnliaiiji 
of  Ike  Lonihii  Unum,  28  Law  .J.,  M.  C.  ll.'J.  In  this  case,  the  guardians  have  made  a 
call  upon  the  parish  of  St.  Mary'  Bothaw,  Dowgatc,  to  contribute  a  sum  towards  the 
collector's  deficiencies,  although  he  was  not  their  collector,  and  [876]  .ilthough  there 
was  at  the  end  of  the  preceding  half-year  a  balance  in  their  favcjr  in  the  treasurer's 
account  of  upwards  of  45(t|.  The  balance  in  favor  of  the  appellant's  parish  is  not 
the  less  due  to  them,  because  the  guardians  ha\  c  l)y  their  carelessness  lost  it,  no 
negligence  in  the  appellant  being  shewn. 

Le  Breton  (with  whom  was  lluddieston,  i{.  C),  contra.  The  older  in  ()uestion  was 
))roperly  made  under  the  ^2nd  article  of  the  ( 'onsolidated  Orders.  The  '^Ist  is  nuM-elj* 
directory.  There  is  nothing  on  the  face  of  the  order-  to  shew  that  it  was  made  foi-  any 
ollici'  i)ur])o.sc  than  that  for-  which  the  guardians  ar'c  bound  to  pi'ovide  funds,  viz.  the 
pr'ospective   relief  of  the   poor-  of   the  several  parishes  constituting   the    union.      To 
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!  the  appellant  to  set  off  any  balance,  it  must  be  shewn  to  be  an  available  balance. 
■e,  App.,  The  Guardians  of  tlie  Poor  of  St.  Luke,  CMsea,  Resp.,  27  Law  J.,  M.  C. 


entitle  1 
Christie, 
153,  was  referred  to. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court:— 

The  question  in  this  case  arises  on  the  Slst  and  82nd  articles  of  the  consolidated 
order  of  the  poor-law-commissioners. 

The  facts  shew  that  the  clerk,  in  preparing  the  order  in  dispute,  had  not  conformed 
with  the  terms  of  the  blst  article,  inasmuch  as,  in  computing  the  sum  for  which  the 
parish  of  St.  Mary  Bothaw,  Dowgate,  was  to  be  ordered  to  contribute  to  the  expenses 
of  the  union,  he  omitted  to  estimate  the  probable  balance  due  to  that  parish  ;  for,  if 
he  had  taken  that  balance  into  account,  it  was  so  largely  in  favor  of  the  parish  that 
no  sum  whatever  would  have  been  needed  to  meet  the  [877]  cost  of  the  maintenance 
of  its  poor  and  the  other  charges  for  which  the  order  was  made.  It  was,  therefore, 
argued  on  behalf  of  the  appellant,  that  the  order  was  invalid  and  not  enforceable  :  and 
that  it  would  be  most  unjust  to  make  the  parish  pay  over  again  the  sums  which  they 
had  already  duly  paid  to  the  treasurer  of  the  respondents,  and  which  had  been  lost  or 
misapplied  while  in  his  hands,  without  any  fault  or  neglect  whatever  on  the  part  of 
the  parish. 

On  the  other  hand,  it  was  argued  on  behalf  of  the  respondents  that  the  order 
itself  does  not  in  any  respect  go  beyond  the  terms  of  the  82nd  article  (under  which 
it  was  made),  it  being  simply  an  order  for  the  payment  of  such  a  sum  as  was  needed 
prospectively  for  the  relief  of  the  poor  of  the  parish,  and  for  its  contribution  to  the 
common  fund  of  the  union,  and  for  other  lawful  expenses  chargeable  by  the  guardians 
on  the  parish.  And  it  was  further  urged,  that,  as,  in  paint  of  fact,  there  was  no 
balance  or  available  fund  whatever  in  the  hands  of  the  guardians  and  since  it  is  plain 
that  no  order  could  legally  be  made  on  any  of  the  other  parishes  of  the  union  for 
contribution  to  the  maintenance  or  relief  of  the  poor  of  the  particular  parish,  there 
would  be  no  means  whatever  of  maintaining  or  relieving  them,  if  this  order  could 
not  be  made. 

The  question  thus  raised  is  certainly  one  of  difficulty.  But,  after  much  considera- 
tion, we  are  of  opinion  that  the  arguments  for  the  appellant  ought  to  prevail. 

It  appears  to  us  that  the  balance  which  the  respondents  have  lost  by  the  defal- 
cations of  Manini  ought  to  be  made  good  in  their  hands,  either  according  to  the 
opinion  of  the  court  of  Queen's  bench  in  IVmUlinijton  v.  The  Guardians  of  ttie  Poor  of 
the  City  of  London,  28  Law  J.,  M.  C.  113,  by  orders  apportioning  the  amount  amongst 
the  various  parishes  of  the  union,  or,  [878]  according  to  the  course  suggested  b}'  the 
court  of  Exchequer  Chamber  in  the  same  case,  by  throwing  the  whole  loss  on  those 
parishes  exclusively  for  which  Manini  was  collector.  If  the  former  course  be  the 
proper  one,  the  parish  of  the  appellant  would,  of  course,  contribute  its  just  proportion. 
But  the  order  in  question,  in  etJ'ect,  makes  that  parish  contribute  to  Manini's  defal- 
cation, by  arbitrarily  confiscating  the  whole  amount  of  the  balance  which  happens  to 
be  due  to  it. 

As  the  guardians  may,  by  taking  the  proper  steps,  realize  that  balance,  they  had, 
we  think,  no  right  to  treat  it  as  non-existing ;  and  they  ought  to  have  taken  it  into 
account  liefore  making  any  order  on  this  parish. 

For  these  reasons,  we  think  this  order  was  illegally  made,  and  cannot  be  enforced. 
Judgment  for  the  appellant  (a). 

The  Goveknors  and  Directors  of  the  Poor  of  the  Parish  of  St.  James, 
Westminster,  Appellants ;  The  Overseers  of  the  Poor  of  the  Parish  of 
St.  Mary,  Battersea,  Respondents.     July  9th,  1859. 

[S.  C.  29  L.  J.  M.  C.  26 ;  6  Jur.  N.  S.  100.] 

The  158th  section  of  the  Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120, 
enacts  that  "  every  vestry  and  board  shall  distinguish  in  their  orders  sums  required  for 
defraying  expenses  connected  with  sewerage,  and  also,  where  the  Lighting  Act 
3  &  4  W.  4,  c.  90,  or  any  other  act  by  virtue  whereof  land  is  rated  in  respect 

(a)  See  the  22  &  23  Vict.  c.  49. 
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of  expenses  of  lighting  at  a  less  amount  in  pi'oportiou  to  the  annual  value  thereof 
than  houses,  or  is  wholl}'  exempted  fiom  being  rated  in  lespeet  of  such  expenses, 
is  in  force  in  any  parish,  or  any  part  of  any  parish,  at  the  time  of  the  passing  of 
this  act,  distinguish,  as  regards  such  parish  or  part,  the  sums  required  for  defraying 
expenses  of  lighting  their  parish  or  district,  from  sums  required  for  defraying  other 
expenses  of  executing  this  act." — The  Ijoard  of  works  of  the  Wandswoi'th  district 
made  an  order  upon  the  overseers  of  the  parish  of  Battersea,  under  the  above 
section,  to  levy  a  certain  sum  for  lighting  one  of  the  four  districts  into  which  that 
parish  was  divided,  called  the  "  out  district,"  and  also  to  levy  certain  other  distinct 
sums  for  lighting  the  three  other  districts. — Neither  the  3  &  4  W.  4,  c.  90,  nor  any 
other  act  by  virtue  whereof  land  is  rated  in  respect  of  expenses  of  lighting  at 
a  less  amount  in  proportion  to  the  annual  value  thereof  than  houses,  or  is  wholly 
exempted  from  being  rated  in  respect  of  such  expenses,  was  in  force  in  the  "  out 
district"  at  the  time  of  the  passing  of  the  18  &  19  Vict.  c.  120,  though  the  first- 
mentioned  act  was  in  force  at  that  time  in  two  of  the  other  districts,  and  a  private 
lighting  act  in  the  fourth  district :  and  for  these  three  districts  a  similar  order  for 
the  levying  of  distinct  sums  for  lighting  expenses  was  at  the  same  time  made  : — 
Held,  that  the  order,  and  the  rate  made  in  pursuance  thereof,  were  valid. 

This  was  a  case  stated  by  justices  for  the  opinion  of  the  court  pursuant  to  the 
statute  20  &  21  Vict.  c.  43. 

On  the  2nd  of  November,  18-58,  a  summons  issued  at  [879]  the  instance  of  the 
overseers  of  the  poor  of  the  parish  of  St.  Mary,  Battersea,  in  the  county  of  Surrey 
(hereinafter  called  "the  respondents"),  calling  on  the  governors  and  directors  of  the 
poor  of  the  parish  of  St.  James,  Westminstei',  in  the  county  of  Middlese-x  (hereinafter 
called  "  the  appellants  ")  to  shew  cause  why  they  had  not  paid,  and  refused  to  pay, 
the  sum  of  2.51.  at  which  they  had  been  rated  and  assessed  in  and  by  a  certain  lighting- 
rate,  for  the  lighting  part  of  the  said  parish  styled  "the  remainder  of  the  said  parish," 
known  or  called  the  out  district,  made  on  the  8th  of  April,  1857,  came  on  for  hearing 
before  the  undersigned,  one  of  the  magistrates  of  the  police-courts  of  the  Metropolis, 
sitting  at  the  Wandsworth  police-court,  within  the  metropolitan  police-district. 

The  respondents  pi'oduced  a  rate  of  which  the  title  was  in  the  following  words  : — 
"  A  rate  or  assessment,  called  a  lighting-rate,  made  the  8th  of  April,  in  the  year  of 
our  Lord  1857,  for  the  carrying  into  etiect  the  purposes  of  the  act  of  the  I8th  and 
19th  years  of  the  reign  of  tier  present  Majesty  t^'"^*^"  Victoria,  cap.  120,  intituled 
'  An  act  for  the  better  local  management  of  the  Metropolis,'  and  also  under  and  by 
virtue  of  an  act  of  parliament  made  and  passed  in  the  9th  year  of  the  reign  of  Her 
present  Majesty  Queen  Victoria,  intituled  '  An  act  for  the  better  ascertaiTiing  and 
collecting  the  poor  and  other  rates  in  the  parish  of  Battersea,  in  the  county  of  Surrey,' 
for  the  remainder  of  the  paiish  of  St.  Mary,  Battersea,  in  the  county  of  Surrey  (including 
Battersea  Fields  and  Wandsworth  Common,  known  or  [880]  called  the  out  district), 
being  a  rate  or  as.sessnicnt  made  upon  owners  and  occupiers  of  houses,  Imildings, 
property,  and  land  in  that  part  of  the  .said  |arish  of  St.  Mary,  Battersea,  in  the  county 
of  Surrey,  hereinafter  .set  forth  and  written,  and  rateable  and  rated,  according  to  the 
last  valuation  made  and  acted  upon  for  the  relief  of  the  poor  in  the  .said  parish  of 
St.  Mary,  Hattcrsea,  in  the  said  county  of  Surrey,  at  the  rate  of  2s.  in  the  pound." 

No  objection  was  raised  to  the  title  of  the  rate ;  and  the  fact  of  its  having  been 
])roperly  and  regularly  made  and  duly  allowed  and  published,  was  not  questioned : 
the  sole  object  of  the  parties  being,  and  being  stated  to  be,  to  obtain  a  decision  of 
the  question  hereinaftei-  mentioned. 

B3'  the  rate  the  appellants  a])])eared  to  be  duly  rated  and  assessed  in  respect  of 
a  certain  building  with  land  adjoining  l)elonging  to  anil  occupied  by  them,  known 
as  "St.  James's  Industrial  ScIukjI,  '  and  hereinafter  called  ''the  premises,"  at  2s.  in 
the  pound  on  a  rateable  value  of  2501.  :  whereupon  the  couTiscl  for  the  appellants 
stated  that  the  statute  3  ife  4  W.  4,  c.  90,  or  any  other  act  by  virtue  whereof  land 
is  rated  in  respect  of  expenses  of  lighting  at  a  less  amount  in  |)ropi)rtion  to  tiie  annual 
value  thereof  than  houses,  or  is  wliolly  uxcniptcd  from  being  rated  in  icspect  of  such 
expenses,  was  not  in  force  in  and  throughout  the  whole  of  the  said  [jaiish  of  Battersea 
at  the  time  of  the  passing  of  the  statute  18  &  19  Vict.  c.  120;  that  the  3  &  4  W.  4, 
c.  90,  was  at  tiie  said  time  in  force  in  certain  several  parts  or  districts  of  the  said 
parish  of  Battersea ;  but  that  the  premises  were  situate  wholly  without  every  of  such 
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parts  or  district.  This  statement  was  admitted  to  be  true  by  the  counsel  foi'  the 
respondents,  subject  to  the  more  specific  and  minute  account  of  it  hereinafter 
set  forth. 

Upon  this  admission,  the  counsel  for  the  appellants  [881]  contended  that  the 
appellants  were  not  liable  to  be  assessed  to  a  lighting-rate  in  respect  of  the  premises, 
inasmuch  as  by  the  1.58th  section  of  the  18  &  19  Vict.  c.  120,  the  power  and  duty  of 
vestries  and  district  boards  to  distinguish  sums  required  for  defraying  expenses  of 
lighting,  from  sums  required  for  defraying  other  expenses  of  executing  that  act,  only 
existed  when  the  act  of  3  &  4  W.  4,  c.  90,  or  any  other  act  by  virtue  whereof  land 
is  rated  in  respect  of  expenses  of  lighting  at  a  less  amount  in  proportion  to  the  annua! 
value  thereof  than  houses,  or  is  wholly  exempted  from  being  rated  in  respect  of  such 
expenses,  was  in  force  in  any  paiish  or  a  part  of  a  parish  at  the  time  of  the  passing 
of  the  18  &  19  Vict.  c.  120,  and  then  only  as  regards  such  parish  or  part  of  parish  ; 
and  therefore  that  the  district  board  of  woiks  had  not  authority  by  law  to  order  the 
respondents  to  make  any  separate  rate  for  defraying  the  expense  of  lighting,  to  be 
called  a  lighting-rate,  whereby  the  appellants  should  be  assessed  in  respect  of  the 
premises ;  that  any  order  of  the  district  board  of  works  purporting  so  to  order  the 
respondents,  was  either  bad  so  far  as  the  appellants  and  the  premises  were  concerned, 
or  ought  to  have  been  understood  and  carried  out  by  the  respondents  in  such  wise 
that  the  appellants  should  not  be  as.sessed  thereby  in  respect  of  the  premises  ;  and 
therefore  that  the  appellants  were  no  more  liable  to  tl  e  rate  in  question  in  respect  of 
the  premises  than  they  were  in  respect  of  premises  belonging  to  them  in  another  parish 
altogether. 

The  counsel  for  the  respondents  theieupon  made  the  following  statement : — At 
the  time  of  passing  the  act  for  the  Isetter  local  management  of  the  Metropolis, 
18  &  19  Vict.  c.  120,  the  .3  &  4  W.  4,  c.  90,  was  in  force  in  a  distiict  of  the  said 
parish  called  the  North  Western  District,  also  in  a  second  district  of  the  said  parish 
called  the  South  Eastern  District ;  and  an  act  to  repeal  [882]  an  act  of  the  .52nd  year 
of  the  reign  of  King  George  the  3rd  [c.  112]  for  lighting  and  watching  the  road  leaditig 
from  Newington  Butts  to  the  Nag's  Head,  in  the  Wandsworth  Road,  and  other  places 
communicating  therewith,  in  Lambeth,  Clapham,  and  Battersea,  in  Surrey,  and  for 
making  other  provisions  for  lighting  and  improving  the  said  road  and  other  places 
adjacent  or  near  thereto  (the  9  &  10  Vict.  c.  350,  local  and  personal), — and  which  said 
act  was  to  foini  pai-t  of  this  case,  and  might  be  referred  to  by  either  party, — was  at  the 
time  of  the  passing  of  the  said  act  for  the  better  local  management  of  the  Metropolis 
in  force  in  a  third  district  of  the  .said  parish,  called  the  Wandsworth  Road  District. 
The  remainder  of  the  parish  is  called  the  Out  District.  There  was  no  lighting-act  in 
force  within  the  said  Out  District  or  anj'  part  thereof  at  the  time  of  the  passing  of 
the  said  act  for  the  better  local  management  of  the  Metropolis.  The  rate  mentioned 
in  the  summons  was  made  by  the  overseers  of  the  said  parish  of  Battersea  on  the  persons 
and  in  respect  of  the  property  by  law  rateable  to  the  relief  of  the  poor  in  the  said 
Out  District,  in  compliance  with  an  order  of  the  board  of  works  for  the  Wandsworth 
District,  within  which  district  the  said  parish  of  Battersea  is  situated,  duly  made  under 
their  seal,  whereby  they  required  the  overseers  of  the  poor  of  the  said  parish  of  Battersea 
to  levy  and  pay  into  the  Southwark  branch  of  the  London  and  Westminster  Bank, 
Wellington  Street,  Borough,  to  the  credit  of  the  board  of  works  for  the  Wandsworth 
District,  a  sum  in  the  said  ordei-  named,  for  expenses  of  lighting  the  said  Out  District, 
by  the  instalments  and  at  the  times  in  the  said  order  mentioned  ;  and  the  appellants, 
who  were  the  beneficial  occupiers  of  the  said  lands  and  buildings  called  "  The  St. 
James's  Industrial  School,"  situate  within  the  said  Out  District,  were  rated  in  the 
said  rate  in  [883]  respect  of  the  said  land  and  buildings  at  the  said  sum  of  251.  By 
the  same  order,  the  said  board  (jf  works  for  the  Wandsworth  District  had  required 
the  said  overseers  of  the  parish  of  Battersea  to  levy  in  like  manner  the  several  sums 
therein  respectively  mentioned,  for  expenses  of  lighting  the  North  Western  District, 
the  South  Eastern  District,  and  the  Wandsworth  Road  District  of  the  said  parish  of 
Battersea  respectively  ;  and  rates  had  accordingly  been  made  for  this  purpose  on  the 
said  districts  respectively. 

The  counsel  for  the  appellants  admitted  this  statement  to  be  true. 

The  counsel  for  the  respondents  thereupon  contended,  that,  as  the  statute  3  &  4 
W.  4,  c.  90,  was  in  force  in  certiiin  parts  of  the  said  parish,  and  the  statute  9  &  10 
Vict.  c.  350,  in  another  part  of  the  said  parish,  at  the  time  of  the  passing  of  the  act 
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for  the  better  local  management  of  the  metropolis,  the  said  district  board  of  works 
were  not  only  justified  in  ordering,  but  were  bound  to  order,  the  expenses  of  lighting 
the  said  parish  to  be  defrayed  by  a  lighting-rate,  as  distinct  from  a  general  rate ;  and 
that  the  appellants  weie  liable  to  be  assessed  to  the  said  rate  so  ordered  to  be  m;ule 
on  the  Out  District,  in  respect  of  the  premises,  although  the  same  were  not  situate 
within  an\'  district  in  which  the  lighting-act  was  in  force  at  the  time  of  the  passing 
of  the  said  act  for  the  Ijetter  local  management  of  the  Metropolis  ;  and  that,  if  they 
were  not,  they  would  be  exempt  altogether  from  contributing  towards  the  expense  of 
the  lighting  the  said  parish,  as  the  same  could  not  be  defrayed  out  of  a  general  rate. 

The  counsel  for  the  appellants,  in  repl}',  contended  that  by  law  they  were  only 
liable  to  a  general  rate  and  a  sewer  rate  ;  and  that,  if  the  law  did  not  provide  the 
means  for  making  them  liable  to  a  lighting-rate,  neither  the  district  board  of  works 
nor  the  respondents  had  authority  to  supply  the  defect. 

[884]  As  both  parties  were  desirous  of  having  the  question  of  law  settled  by  the 
opinion  of  one  of  the  superior  courts  of  law,  on  a  case  setting  out  the  facts,  the  under- 
signed, with  theii'  consent  (given  for  the  purpose  only  of  enabling  them  to  bring  the 
said  question  in  that  form  before  such  court),  determined  that  the  appellants,  for  the 
reasons  of  the  respondents  above  set  forth,  were  liable  to  the  said  rate,  and  ordered 
the  amount  thereof  to  be  levied  on  them  by  his  distress-warrant.  And  thereupon,  the 
appellants,  being  dis.satisfied  with  the  said  determination  as  being  erroneous  in  point 
of  law,  duly  complied  with  the  requisitions  of  the  statute  20  &  21  Vict.  c.  43,  and 
applied  to  the  undersigned  to  state  and  sign  a  case  setting  forth  the  facts  and  grounds 
of  his  determination,  in  the  form  of  a  special  case  for  the  opinion  thereon  of  the  court 
of  Common  Pleas.     The  statements  above  set  forth  are  such  special  case. 

The  land  in  respect  of  which  the  appellants  are  assessed  in  and  by  the  said  rate 
consists  of  fifteen  acres  of  land  adjoining  and  belonging  to  the  said  house  and  within 
the  siiid  curtilage,  which  are  cultivated  for  culinary  produce  by  the  spade-labor  of  the 
boys  in  the  establishment.  A  part  of  the  produce  is  consumed  for  the  purposes  of  the 
establishment;  another  part  is  consumed  foi'  the  purposes  of  the  workhouse  of  St.  James, 
Westminster,  which  is  situate  within  that  parish  ;  and  the  remainder  is  sent  to  market 
and  sold,  the  proceeds  being  applied  in  aid  of  the  poor-rate  of  that  parish. 

The  appellants  claim,  under  the  165th  section  of  the  Metropolis  Local  Management 
Act,  to  be  a-s-scssed  in  respect  of  these  fifteen  acres  at  one-third  only  of  the  rate  at  which 
houses,  buildings,  and  property  other  than  land,  are  assessed  in  and  by  the  said  rate. 

It  is  agreed  between  the  parties,  that,  if  the  appellants  are  liable  to  be  assessed  to 
the  said  rate  in  respect  of  the  said  premises,  but  are  nevertheless  entitled  to  [885] 
have  the  said  Kfteen  acres  rated,  as  land,  at  one-third  only  of  the  rate  at  which  houses, 
buildings,  and  [)ioperty  other  than  land,  are  rated  in  and  by  the  said  rate,  the  sum  of 
31.  6s.  8(1.  shall  be  deducted  fi-om  the  sum  which  the  applicants  are  to  pay,  and  for 
which  ni}'  distress-warrant  is  if  necessary  to  issue. 

The  questions  for  the  opinion  of  the  court,  are, — first,  whether  the  appellants 
were  by  law  liable  to  bo  assessed  to  the  said  rate  in  respect  of  the  premises,  --secondlj', 
if  the  court  will  indulge  the  parties  by  deciding  it,  whether  the  appellants  are  entitled 
to  have  the  said  fifteen  aci-cs  rated  as  laufl  within  the  meaning  of  the  165th  section 
of  the  Metropolis  Local  Management  Act. 

Lush,  Q.  C.  (with  whom  was  David  Keane),  for  the  appellants  (a).     The  parish  of 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants,  were  as 
foUow.s : — 

"  1.  That,  as  it  is  admitted  that  the  premises  in  respect  of  which  the  appellants 
are  rated  are  situated  in  the  Out  District,  and  also  that  at  the  time  of  the  passing 
of  the  Metiopolis  Local  Management  Act,  18.55,  no  lighting-act  was  in  force  for  the 
whole  parish,  or  in  the  Out  District,  a  lighting-rate  on  llicni  in  respect  of  their  occu- 
pation of  their  said  premises,  is  not  warranted  \>y  law  : 

"2.  That,  by  the  161st  .section  of  Ihc  Metropolis  Local  M.-in;igement  Act,  18.55, 
the  power  of  tlie  overseers  to  make  a  lighting  rate  doiiends  on  the  existence  of  an 
order  of  the  district  board  of  works  for  levying  a  separate  sum  for  defr.iying  expenses 
of  lighting;  that  such  order  must  be  one  which  the  district  board  of  works  is  by  law 
entitled  to  make  ;  and  that,  by  the  158th  .section  of  the  same  act,  such  an  order  can 
only  be  made  '  where  the  act  of  the  session  holden  in  the  3rd  and  4th  j'ears  of  King 
William  the  4th,  c.  90,  or  any  other  act  by  virtue  whereof  land  is  rated  in  respect  of 
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St.  Mary  Battersea  is  [886]  divided,  for  lighting  purposes,  into  three  districts  :  in 
two  of  these,  the  lighting-act  3  &  4  W.  4,  c.  90,  has  been  applied  ;  in  the  third  there 
is  a  private  lighting-act,  52  G.  3,  e.  112:  as  to  the  fourth,  or  "  out<listrict "  (where 
the  property  sought  to  be  charged  Avith  the  rate  in  question  is  situate),  it  had  no 
lighting-act  at  all,  and  in  point  of  fact  was  not  lighted.  The  question  is  whether  the 
board  of  works  had  any  power  to  make  a  lighting-rate  for  that  out  district.  The  71st 
section  of  the  general  lighting  act,  3  &  4  W.  4,  c.  90,  enacts  that  [887]  the  provisions 
of  that  act  may  be  adopted  in  any  parish  either  as  to  lighting  or  as  to  watching,  or 
as  to  lighting  and  watching,  as  may  be  deemed  e.xpedient :  and  the  73rd  section  enacts 
that  it  shall  be  lawful  for  the  inhabitants  of  part  of  any  parish  to  hold  a  meeting  of 
the  inhabitants  of  such  part,  to  be  con\'ened  in  manner  therein  directed,  and  to  be 
composed  of  such  inhabitants  onl}',  for  the  purpose  of  determining  whether  the  pro- 
visions in  that  act  contained,  or  any  of  them,  shall  be  adopted  and  carried  into  execu- 
tion in  such  part  of  the  said  parish  ;  and  that  the  overseers  of  the  poor  of  the  said 
parish,  or  of  any  township  or  division  of  the  .said  parish,  shall  be  amenable  to  the 
provisions  of  this  act,  so  far  as  they  may  relate  to  the  pai't  of  such  parish  situate 
within  or  partly  within  the  division  or  district  for  which  such  overseers  shall  act,  for 
the  puipose  of  levying,  raising,  and  paying  the  rates  within  the  part  of  such  parish 
adopting  the  provisions  of  this  act,  in  the  same  manner  as  they  would  be  if  the  whole 
parish,  township,  or  place  for  which  they  act  had  adopted  the  provisions  of  that  act. 
The  rate  in  ({iiestion  was  made  under  the  .luthority  of  the  158th  section  of  the  Metro- 
polis Local  Management  Act,  18  &  19  Vict.  c.  120,  which  enacts  that  "every  vestry 
and  district  board  shall  from  time  to  time,  by  order  under  their  seal,  require  the 
overseers  of  their  parish,  or  of  the  several  pari.shes  in  their  district,  to  levy,  and  to 
pay  over  to  the  treasurer  of  sucli  vestry  or  board,  or  into  any  bank  in  such  order 
mentioned,  and  within  the  time  or  times  thereby  limited,  the  sums  which  such  vestry 
or  board  may  require  for  defraying  the  expenses  of  the  execution  of  this  act  (and  such 
orders  may  be  made  wholly  or  in  part  in  respect  of  expenses  already  incurred  or  of 
expenses  to  be  thereafter  incurred) ;  and  every  such  vestiy  and  board  shall  distinguish 
in  their  orders  sums  required  for  defraying  expenses  of  constructing,  alter-[888]-ing, 
maintaining,  and  cleansing  the  sewers,  or  otherwise  connected  with  sewerage,  and 
also,  where  the  3  &  4  W.  4,  c.  90,  or  any  other  act  by  virtue  whereof  land  is  rated 
in  respect  of  expen.ses  of  lighting  at  a  less  amount  in  proportion  to  the  annual  value 
thereof  than  house.s,  or  is  wholly  exempted  from  being  rated  in  respect  of  such 
expenses,  is  in  force  in  any  parish,  or  any  part  of  any  parish,  at  the  time  of  the  passing 

expenses  of  lighting  at  a  less  amount  in  proportion  to  the  annual  value  thereof  than 
houses,  or  is  wholly  exempted  from  being  rated  in  respect  of  such  expenses,  is  in  force 
in  any  parish  or  part  of  any  parish,'  and  then  only  '  as  regards  such  parish  or  part ; ' 
that  neither  the  act  of  the  3  &  4  W.  4,  or  any  other  act  of  the  kind  described  in  the 
159th  section,  extends  to  the  whole  parish  of  Battersea  or  to  the  Out  District ;  and 
yet  that  the  order  relied  on  is  one  for  making  a  separate  lighting-rate  for  the  Out 
District : 

"  3.  That  the  intention  of  the  legislature  was,  as  is  shewn  by  the  ISSth  and  165th 
sections  of  the  Metropolis  Local  Management  Act,  !  855,  that  no  separate  rate  should 
be  made  for  defraying  the  expenses  of  lighting,  unless  some  act  was  in  force  in  the 
parish  or  part  rated  directing  that  land  should  be  rated  less  in  propoi-tion  than  houses, 
or  be  wholly  exempt ;  and  that  the  imposition  of  a  lighting-rate  on  the  Out  District, 
or  the  inclusion  of  it  in  a  lighting-rate  extending  over  a  large  area,  will  defeat  such 
intentions,  inasmuch  as,  if  the  rate  be  imposed  on  the  Out-District  only,  there  would 
be  no  authority  by  law  to  rate  land  at  an  amount  less  in  proportion  than  houses,  or 
to  exempt  land,  and  if  a  lighting-rate  be  imposed  upon  a  district  including  the  Out 
District  and  some  other  part  of  the  parish,  the  rate  would  press  unequally  on  land  in 
the  Out  District,  in  comparison  with  land  in  the  other  part  so  included  : 

"  4.  That  the  Out  District  is  subject  only  to  a  general  rate  and  a  sewer-rate,  in 
the  former  of  which  the  expenses  of  lighting  the  Out  District  are  to  be  included  ;  and 
the  case  of  the  parish  of  Battersea  is  one  not  provided  for  by  the  act,  and  an  omission 
of  the  legislature  which  the  court  will  not  supply  : 

"  5.  That  the  land  cultivated  as  in  the  second  part  of  the  case  mentioned,  if  rate- 
able to  a  lighting-rate  at  all,  is  only  rateable  at  an  amount  one-third  less  in  proportion 
than  property  other  than  land  is  rated  at." 
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of  this  act,  distiiigui.sh,  as  regards  such  parish  or  part,  the  sums  required  for  defraying 
expenses  of  lighting  their  parish  or  district,  from  sums  required  for  defraying  other 
expenses  of  executing  this  act  :  but  every  such  vestry  and  board  may  cause  to  be 
raised  as  expenses  connected  with  sewerage  such  portion  of  the  expenses  incident  to 
the  conduct  of  their  business  in  relation  to  sewerage,  in  common  with  the  conduct  of 
their  other  business  under  this  act,  as  to  such  vestry  or  board  may  seem  just ;  and 
the  overseers  or  collectors,  in  the  receipts  to  be  given  for  the  sums  levied  or  collected 
by  them,  shall  distinguish  the  rate  in  the  pound  required  for  sewerage  expenses,  and 
the  rate  rec|uire(l  for  the  other  expenses  of  this  act."  The  parish  of  St.  Mary  Battersea 
forms  pai't  of  the  Wandswoi'th  District.  The  object  of  the  158th  section  was,  to 
transfer  to  the  vestry  or  the  district  board  the  powers  of  lighting,  but  not  to  alter 
the  ratio  in  which  the  parishes  were  liable  to  be  rated  under  the  act.  The  1 61.st  section 
provides  that  the  rate  so  ordered  shall  be  collected  by  the  overseers  in  the  same 
manner  as  the  poor-rate  :  and  the  16.5th  section  enacts,  "  that,  in  every  parish  or  part 
of  a  parish  in  which,  at  the  time  of  the  passing  of  this  act,  the  3  &  4  W.  4,  c.  90,  is  in 
force,  the  owners  and  occupiers  of  houses,  buildings,  and  property  other  than  land, 
shall  be  rated  to  every  lighting-rate  made  under  this  act  at  a  rate  in  the  pound 
three  times  greater  than  that  at  which  the  owners  and  occupiers  of  land  shall  be  rated 
[889]  in  such  lighting-rate  ;  and,  in  e\ery  ])arish  or  part  of  a  parish  in  which,  under 
any  other  act,  land  is  now  rated  in  respect  of  expenses  of  lighting  at  a  less  amount  in 
proportion  to  the  annual  value  thereof  than  houses,  or  is  now  wholly  exempted  from 
being  rated  in  respect  of  such  expenses,  such  land  shall  continue  to  be  rated  to  every 
lighting-rate  made  under  this  act  at  such  less  amount,  or,  where  such  land  is  now 
wholly  exempted  as  aforesaid,  shall  he  wholly  exempted  from  such  rate."  The  light- 
ing-act having  never  been  applied  to  this  district,  the  only  rates  which  the  board  of 
works  could  order,  are,  the  sewer-rate  and  the  general  rate.  The  overseers  can  only 
levy  a  lighting-rate  where  it  has  been  duly  ordered  to  be  levied  ;  and  it  could  only 
legally  be  ordered  to  be  levied  where  the  lighting-.act  had  been  applied.  [Willes,  J., 
referred  to  s.  159,  which  enaljles  vestries  and  boards  to  exempt  fnjm  payment  any 
particular  part  of  the  parish  or  district  not  bencKted  by  the  expenditure.  Byles,  J. 
How  is  the  lighting  to  be  paid  for?]  Out  of  the  general  rate,  if  at  all.  But  this 
particular  district,  it  appears,  is  not  lighted  at  all. 

Prideaux  (with  whom  w.is  .Jackson),  for  the  respondents  (a).  No  general  rate  can 
be  made  on  the  whole  [890]  parish  which  cont;iins  anything  for  lighting.  The  3  & 
4  W.  4,  c.  90,  is  impliedly  repealed  by  the  19  &  20  Vict.  c.  VIO,  s.  158;  therefore 
that  act  cannot  now  be  adopted,  as  suggested.  The  159th  section  is  conclusive,  and 
seems  to  have  been  framed  for  the  very  purpose  of  meeting  a  case  like  the  present. 
It  enacts,  that,  "  where  it  appeal's  to  .-ui}'  vestry  or  district  board  that  all  or  any  part 
of  the  expenses  for  defraying  which  any  sum  is  by  such  vestry  or  lioard  ordered  to  be 
levied  as  aforesaid,  h.ivc  or  has  been  incurred  for  the  special  benefit  of  any  jiarticular 
part  of  their  parish  or  district,  or  otherwise  have  or  has  not  been  incurred  for  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondents  were  as 
follows  :  -  - 

"That,  under  the  circumst;inoes  set  forth  in  the  case,  the  district  board  of  works 
were  bound  to  order  the  expenses  of  lighting  the  .said  parish,  and  the  several  districts 
thereof,  to  he  defrayed  by  lighting-rates  :  Tliat,  even  if  they  were  not  bound  so  to  do, 
they  were  justified  in  so  doing:  That  the  said  ordei'  of  the  district  board  of  works 
was  authorised  by  the  provisions  of  the  Metropolis  Local  Management  Act,  and  that 
the  overseers  of  the  poor  of  the  said  parish  of  St.  Mary,  Battersea,  were  by  virtue 
thereof  authorised  and  bound  to  make  and  levy  a  lighting  rate  on  the  .said  Out 
nistrict,  for  defraying  the  said  expen.ses  of  the  said  Out  District:  That  the  appell.-mts 
were  liable  to  be  a.ssessed  to  the  .said  rale,  in  respect  of  the  premises  :  That  land 
within  the  said  Out  District  is  not  entitled  to  the  benefit  of  the  ])ro\isions  of  the 
165th  section  of  the  Metropolis  Ijoc.il  Managi^nient  Act,  the  3  &  4  W.  4.  c.  90,  not 
having  been  in  force  in  the  said  district  at  the  time  of  the  ])assing  of  the  Metropolis 
Local  Managciiient  .\ct :  That  the  .said  fifteen  acres  of  lan<l  ap|)Uitcnant  to  th(^  said 
house,  and  within  the  said  curtilage,  cannot  be  deemed  'land,'  within  the  meaning  of 
the  165th  section  of  the  Metroplis  Local  Management  Act :  And  that  the  appellants 
are  not  entitled  to  have  the  said  fifteen  acres  rated  as  '  land,'  within  the  meaning  of 
the  said  hist-named  section." 
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equal  beuetit  of  the  whole  of  their  parish  or  rlistrict,  such  vestry  or  board  may,  by  any 
such  order,  direct  the  sum  or  sums  necessary  for  defraying  such  expenses,  or  anj'  part 
thereof,  to  be  levied  in  such  part,  or  exempt  any  part  of  such  parish  or  district  from 
the  levy,  or  require  a  less  rate  to  be  levied  thereon,  as  the  circumstances  of  the  case 
may  require ;  and  any  such  board  may  refrain,  where  any  entire  parish  ought  in  their 
judgment  to  be  so  exempt,  from  issuing  an  order  for  levying  any  money  thereon,  not- 
withstanding they  may  issue  an  order  or  orders  for  levying  sums  upon  any  other 
parish  or  parishes  in  their  district."  Here  the  [891]  rate  is  made  upon  the  out 
district  under  the  order  of  the  board  of  works,  for  the  express  purpose  of  lighting 
that  district :  and  the  court  will  assume  that  the  order  was  rightly  made,  if  a  state  of 
circumstances  existed  to  justify  the  making  of  it.  The  second  question  is  not  one 
submitted  by  the  magistrates :  but  it  would  be  desirable  for  the  parties  to  have  the 
opinion  of  the  court  upon  that  also.  [  Willes,  J.  I  for  one  am  not  disposed  to  indulge 
the  parties  with  an  opinion  upon  that  question.] 

Lush,  in  reply.  The  order  is  a  general  order  to  levy  a  rate  upon  the  whole  parish. 
The  board  therefore  have  not  exercised  the  powei'  supposed  to  have  been  conferred 
upon  them  by  the  1.59th  section  of  the  18  &  19  Vict.  c.  120.  Neither  the  order  nor  the 
rate  is  warranted  by  the  act.  [Williams,  J.  There  certainly  are  difficulties  in  the 
way  of  applying  the  1.59th  section  to  this  case.] 

There  was  a  second  case  between  the  same  parties,  involving  the  same  question  in 
respect  of  a  rate  made  on  the  13th  of  October,  1857. 

Cur.  ad\'.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court : — 

In  these  two  cases,  the  questions  sulmiitted  for  our  consideration  respectively  are, 
whether  the  lighting-rates  which  are  the  subject  of  dispute  are  valid  and  enforceable. 
And  we  are  of  opinion  in  the  affirmative. 

The  validity  of  the  rates  is  dependent  on  the  validity  of  the  orders  made  on  the 
respondents  by  the  board  of  works  of  the  Wandsworth  district.  As  to  one  of  the 
rates,  that  of  April  8th,  18.57,  the  order  is,  to  levy  a  certain  sum  for  lighting  one  of 
the  four  districts  into  [892]  which  the  parish  of  the  respondents  is  divided,  called 
"  the  out  district,"  in  which  the  premises  of  the  appellants  are  situate,  and  also  to 
levy  certain  other  distinct  sums  for  lighting  the  three  other  districts.  As  to  the  other 
rate,  that  of  October  13th,  1857,  the  order  is,  to  levy  a  single  sum  for  lighting  the 
parish  of  Battersea  generally. 

These  rates  and  six  others  were  made  under  the  158th  and  161st  sections  of  the 
statute  18  ife  19  Vict.  c.  120  :  and  the  question  turns  entirely  on  the  construction  of 
that  act. 

The  appellants  contend  that  the  158th  section,  in  ordinary  cases,  prescribes  that  the 
board  shall  (except  as  to  sewerage  expenses)  order,  generally,  the  overseers  of  the 
several  parishes  in  the  district  to  levy  the  sum  required  for  the  expenses  incurred  in 
the  execution  of  the  act,  and  only  allows  the  board  to  order  a  distinct  sum  for  lighting 
to  be  levied  in  cases  where  the  statute  3  &  4  W.  4,  c.  90,  or  some  other  act  by  virtue 
whereof  land  is  rated,  as  to  lighting  expenses,  at  a  lower  amount  than  houses,  is  in 
force  in  the  parish  or  any  part  thereof.  And  in  such  cases  the  board  is  to  distinguish, 
"as  regards  such  parish  or  part,"  the  sum  required  for  lighting,  from  the  sum  required 
for  the  general  expenses  of  executing  the  act.  The  argument,  then,  is,  that  the 
board,  by  this  enactment,  is  directed  in  this  instance  to  order  a  distinct  sum  for  light- 
ing only  as  regards  the  three  other  districts,  in  which,  by  virtue  respectively  of  the 
statute  3  &  4  W.  4,  c.  90,  and  a  local  act,  land  is  rateable  at  a  lower  amount  than 
houses ;  and  that  the  expenses  of  lighting  the  remaining  district,  i.e.  the  out  district, 
must  be  defrayed  under  a  general  order,  and  a  general  rate  founded  thereon,  and  not 
by  a  distinct  order  for  lighting,  and  a  lighting-rate  such  as  those  in  question.  But,  if 
this  were  the  construction,  it  is  plain  that  the  three  other  districts  would  have  [893] 
to  contribute  to  the  general  rate,  as  well  as  to  their  own  special  lighting-rate  :  in  other 
words,  besides  paying  for  their  own  lighting,  the}'  would  have  to  pay  a  very  great 
proportion  of  the  expenses  of  lighting  the  out  distiict. 

It  is  impossible  to  suppose  that  the  legislature  intended  anything  so  unreasonable 
and  unjust :  and  we  think,  that,  when  the  board  is  directed  to  distinguish,  as  regards 
any  particular  part  of  any  parish,  the  sums  required  for  defraying  the  expenses  of 
lighting  the  parish  from  the  sums  required  for  the  general  expenses,  they  are,  by 
implication,  directed  to  distinguish  the  sum  required  for  lighting  the  whole  parish. 
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which  must  be  levied  by  a  lighting-rate  over  the  whole  parish,  having  regard,  in 
making  the  rate,  according  to  s.  165,  to  those  particular  parts  of  the  parish  wherein 
by  reason  of  the  statute  3  &  4  W.  4,  or  other  act,  land  is  rateable  at  a  lower  amount 
than  houses. 

Substantially,  we  think  the  rates  and  orders  in  dispute  have  been  made  in  conformity 
with  this  construction  of  the  statute,  and  are  therefore  valid  and  enforceable. 

We  have  been  requested  to  answer  another  question  in  dispute  between  these 
parties :  but,  as  it  has  not  been  submitted  to  us  by  the  special  case,  we  think  we  are 
bound  to  decline  giving  any  opinion  with  I'espect  to  it. 

Appeal  dismissed. 

[894]    Sir  Thomas  Blaikie,  Knight,  and  Others,  r.  Stembridge. 

July  9th,  1859. 

[S.  C.  29  L.  .1.  C.  P.  212 ;  2  L.  T.  570 ;  6  Jur.  N.  S.  825  ;  8  W.  K.  239.     Followed, 
The  Catharine  Chalmers,  1874,  32  L.  T.  847  ;  2  Asp.  M.  C.  598.] 

Semble,  that  a  merchant  sending  goods  to  be  loaded  on  board  a  geneial  ship  is  not 
entitled  to  assume,  without  inquiry'  that  they  are  to  be  shipped  and  stowed  by  the 
master,  rather  than  by  a  stevedore,  and  so,  without  any  contract  with  the  master, 
or  wrong  done  by  him  or  the  crew,  to  insist  upon  holding  the  master  liable  for 
damage  done  to  the  goods  in  the  loading  thereof. — In  the  absence  of  custom  or 
agreement  to  the  contraiy,  it  is  the  duty  of  the  master,  on  the  part  of  the  owner 
of  a  ship,  to  receive  and  pioperly  stow  on  board  the  goods  to  be  carried  ;  and,  for 
any  damage  to  the  goods  occasioned  by  negligence  in  the  performance  of  this  duty, 
the  owner  (and  probably  also  the  master,  if  the  damage  result  from  the  neglect  or 
misconduct  of  himself  oi'  of  those  for  whose  acts  he  is  responsible,)  is  liable  to  the 
shipper. — A  ship  was  chartered  by  the  owner  to  one  A.  for  a  voyage  with  cargo  to 
Port  Louis  and  back,  for  a  stipulated  I'ate  of  freight  pei'  ton  on  the  homeward 
cargo, — the  cargo  to  be  taken  to  and  tendered  alongside  at  the  charterer's  risk  and 
expense,  the  ship  to  be  consigned  to  charterer's  agents  at  ports  of  loading  and 
discharge,  and  a  stevedore  for  the  outward  cargo  to  be  appointed  by  the  charterer, 
])ut  to  be  paid  by  and  to  act  under  the  captain's  orders.  The  charterer  put  up  the 
ship  as  a  general  ship  for  Port  Louis,  and  appointed  a  stevedore,  who  with  his  men 
went  on  board  for  the  purpose  of  stowing  the  vessel,  in  the  usual  course  of  his 
business.  The  master  gave  no  ordcis  to  or  in  any  way  inteifered  with  the  stevedore, 
only  lookitig  into  the  hold  occasionally  to  see  how  the  cargo  was  being  stowed,  for 
the  .=afety  of  the  shij).  The  plaintifls'  agent  arranged  with  the  broker  of  the 
charterer  for  the  freight  and  carriage  to  Port  Louis  of  ccitain  sugar-pans,  and  sent 
them  alongsifle  the  ship.  Whilst  the  pans  wei'e  being  hoisted  on  boai'd  from  the 
lighter  bj'  the  stevedoi-e  and  his  men,  two  of  them  were  by  their  negligence 
damaged  ; — Held,  that,  under  these  circumstances,  the  stevedore  was  not  the 
servant  or  agent  of  the  master,  so  as  to  render  him  responsible. 

This  was  an  action  l)rought  by  the  plaintifls,  who  are  iron-founders,  against  the 
master  of  a  vessel  called  the  "Gundrcda,"  for  alleged  negligence  in  loading  certain 
sugar-pans  on  Ijoard  that  vessel. 

The  declaration  stated  that  theretofore,  and  })efore  the  commencement  of  the  suit, 
the  plaintiH's,  at  the  request  of  the  defendant,  caused  to  be  delivered  to  the  defendant 
in  London,  alongside  a  certain  ship  called,  to  wit,  the  "(lundreda,"  divers  goods  and 
merchandize  of  the  plaintifls,  to  wit,  fourteen  sugar-pans,  of  great  value,  to  bo  loaded 
by  the  defendant  on  liuai'd  the  said  ship,  and  in  and  on  board  the  said  ship  to  l)o 
carried  and  conx'cycd  hy  the  defendant  from  London  aforesaid  lo  I'oi'l  Louis,  in  the 
island  of  Mauritius,  and  there  to  be  delivered,  to  wit,  to  the  ])iaintitrs,  for  fieight  and 
reward  to  the  defendant  in  that  behalf  ;  the  act  of  (iod  aTul  the  (()uecn's  enemies,  and 
dangers  of  the  seas,  excepted  :  and  llie  dcfend.-iiit  then  took  and  received  the  .same 
accordingly  for  the  purjiosi'  and  on  the  tei'ms  aforc'said  :  yet  tin;  defend.ant  so  negli- 
gently, (-arelcssiy,  [895]  and  improperly  coiiducted  himself  in  and  about  the  .said 
loading  of  the  said  pans  on  Ijoard  the  said  ship,  that,  by  and  through  the  carelessness 
negligence,  and  improper  conduct  of  the  defendant  and  his  servants  in  that  behalf, 
anil  not  by  reason  of  any  dangers  of  the  seas,  or  the  t^ueen's  enemies,  or  the  act  of 
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God,  divers,  to  wit,  two  of  the  said  pans  were  much  damaged  and  broken,  .and  the 
same  became  and  were  and  are  of  no  use  or  value  to  the  plaintiffs. 

The  defendant  pleaded, — first,  that  the  plaintiffs  did  not  cause  to  be  delivered, 
nor  did  the  defendant  take  or  receive  the  said  sugar-pans  for  the  purpose  and  on  the 
terms  alleged, — secondly,  not  guilty.     Issue  thereon. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Spring  Assizes  for  Surrey. 
It  appeared  that  the  defendant  was  master  of  a  ship  called  the  "  Gundreda,"  belonging 
to  one  John  Hillman  ;  and  that,  on  the  5th  of  Maj',  18.57,  the  ship  was  lying  in  the 
port  of  London,  and  she  was  chartered  by  one  Gallard  for  a  voyage  to  Port  Louis  and 
back.     The  following  is  a  copy  of  the  charter-party : — 

"London,  7th  of  May,  1857. 

"  It  is  this  day  mutually  agreed  between  .John  Hillman,  owner  of  the  good  ship  or 
vessel  called  the  'Gundi-^da,'  A  1,  thirteen  years,  of  the  measurement  of  444  tons  or 
thereabouts,  now  in  London,  whereof  Edward  Stembridge  is  master,  of  the  one  part, 
and  J.  R.  Gallard,  of  London,  merchant  and  freighter,  of  the  other  part, — 'I'h.at  the 
said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall 
in  the  London  Docks  load  such  lawful  merchandize  as  the  charterer  may  tender 
alongside,  and  therewith,  with  all  convenient  speed,  sail  and  proceed  to  Port  Louis, 
Mauritius,  and  discharge  the  same  agreeably  to  bills  of  Lading  ;  after  which  she  shall 
there  load  from  the  chaiterei''s  agents  a  full  and  [896]  complete  cargo  of  sugar  in 
Ijags.  Cargos  to  be  brought  to  and  taken  from  alongside  at  merchants'  risk  and 
expense,  which  the  said  charterer  binds  himself  to  ship,  not  exceeding  what  she  can 
reasonably  stow  and  can-y  over  and  above  her  tackle,  apparel,  provisions,  and  furniture  ; 
and,  being  so  loaded,  shall  therewith  proceed  to  a  safe  port  of  discharge  in  the  United 
Kingdom,  or  on  the  Continent  between  Havre  and  Haml)urg,  both  inclusive,  excluding 
Amsterdam  ;  calling  at  Queenstown  or  Falmouth  for  orders,  which  are  to  be  given  by 
return  of  post  from  London,  or  so  near  thereto  as  she  may  safeU'  get,  and  deliver  the 
same,  on  being  paid  freight  at  and  after  the  rate  of,  for  the  \oyage  out  and  home, 
41.  5s.  sterling  per  ton  of  20  cwt.  delivered  at  the  Queen's  beam,  net,  in  full,  for  the 
United  Kingdom  ;  if  ordered  to  the  Continent,  as  above,  10s.  per  like  ton  additional 
(the  act  of  God,  the  Queen's  enemies,  restraints  of  princes  and  rulers,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever  during  the  said  voyage,  always  excepted) :  The  freight  to  be 
paid  on  unloading  and  right  delivery  of  the  homeward  cargo,  by  approved  bill  on 
London  at  two  months'  date,  or  cash  equal  thereto,  at  merchant's  option  :  £700  to  be 
advanced  on  sailing  from  London,  in  cash,  less  two  months'  interest,  or  by  bill  at  two 
months,  at  owner's  option  :  Thirty-five  running  days  are  to  be  allowed  the  said 
charterer  (if  the  said  ship  be  not  sooner  despatched)  for  unloading  and  re-loading  at 
Mauritius ;  and  to  be  discharged  on  her  return,  with  all  despatch,  as  customary  : 
Forty-five  running  days  for  loading  in  London  ;  and  ten  days  on  demurrage,  over 
and  above  the  said  laying  days,  at  81.  per  day. 

"  Money  for  ship's  ordinary  disbursements  to  be  advanced  by  the  charterer's 
agents,  free  of  interest  and  commission,  but  subject  to  insurance  ;  The  captain  to 
[897j  sign  bills  of  lading  at  any  rate  of  freight,  not  under  the  current  rate,  without 
prejudice  to  this  charterparty. 

"  'I  he  ship  to  be  consigned  to  charterer's  agents  at  ports  of  loading  and  discharge, 
paying  one  commission  of  2\  per  cent.  :  Stevedore  for  outward  cargo,  to  be  a])pointed 
by  charterer,  but  to  be  paid  by  and  to  act  under  captain's  orders  :  Penalty  for  non- 
performance of  this  agreement,  estimated  amount  of  freight." 

(Signed)  "JoHN  HiLLMAN. 

"  J.  R.  Gallard." 

The  charterer  appointed  one  George  Locke  to  be  the  stevedore  ;  and  he  and  his 
men  thereupon  went  on  board  for  the  purpose  of  loading  and  stowing  the  cargo 
according  to  ordinary  usage.  The  master  was  aware  of  the  terms  of  the  charterparty, 
and  that  the  stevedore  was  to  be  paid  by  him,  and  act  under  his  orders  ;  but  he  gave 
the  stevedore  no  orders,  and  in  no  way  interfered,  but  looked  occasionally  into  the 
hold  to  see  how  the  cargo  was  stowed,  for  the  safety  of  the  ship. 

The  master  was  not  on  board  wdien  the  plaintiftV  goods  came  alongside  of  and  were 
loaded  on  board  the  ship,  nor  did  he  in  any  way  interfere  with  them  :  the  mate  was 
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at  that  time  on  board  in  charge  of  the  ship,  but  did  not  intcM-fere  in  tho  loading.     No 
crew  was  on  board,  nor  had  any  been  proctiied  at  the  time  the  injury  took  place. 

The  pans  were  sent  to  London,  and  the  plaintiti's'  agent  saw  the  brokers  of  the 
charterer  and  arranged  with  him  for  the  carriage  of  the  pans  on  board  the  ship,  and 
paid  him  for  freight  of  the  same  about  2.501.  The  pans,  twenty  in  number,  were  sent 
alongside  the  ship  by  the  plaintiff's  agent,  in  a  lighter.  The  ship's  people  do  the 
loading ;  the  lighterman  does  not.  The  pans  were  then  hoisted  on  board  by  the 
stevedore  and  his  men,  by  hooks  put  into  the  lugs  of  the  pans  :  and,  bj'  the  pans  being 
so  lifted,  or  by  the  hoist  being  out  of  [898]  the  perpendicular,  two  of  the  pans  were 
injured ;  and  this  action  was  brought  for  the  damage  thereto.  The  other  pans, 
together  with  two  afterwaids  sent  to  replace  those  damaged,  wei'e  safely  loaded  and 
stowed  on  board  b\'  the  stevedore,  and  the  master  signed  the  bill  of  lading  for  them. 

At  the  trial,  the  judge  left  the  question  of  negligence  of  tfit  stevedore  to  the  jury, 
who  found  for  the  plaintiffs  as  to  one  of  the  pans,  with  141.  damages  :  but  the  counsel 
for  I  he  defendant  contended,  that,  a.ssuming  the  stevedore  to  have  been  negligent, 
the  master  was  not  liable  for  his  negligence  ;  and  the  judge  reserved  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him,  if  the  court  should  be  of  opinion  that 
there  was  no  evidence  to  charge  the  master. 

Bovill,  Q.  C,  accordingly,  in  Easter  Term  last,  obtained  a  rule  to  entei'  a  verdict 
for  the  defendant,  on  the  ground  "  that  he  was  not  shewn  to  be  responsible  for  the 
negligence  of  the  stevedore." 

Holl  and  Jacob  shewed  cause.  The  grounds  upon  which  it  is  sought  to  establish 
the  non-liability  of  the  defendant,  the  master,  for  the  injury  complained  of,  are,  that 
he  was  not  personally  present,  and  that  a  stevedore  had  been  appointed  by  the 
charterer  to  superintend  the  stowing  of  the  cargo.  Now,  it  is  the  master's  duty  to 
see  to  the  loading  of  the  vessel :  and,  though  the  stevedore  in  this  case  was  appointed 
by  the  charterer,  it  is  expressly  stipulated  by  the  charter-party  that  he  was  to  be  paid 
by  and  to  act  under  the  orders  of  the  captain.  [Willes,  J.  By  some  of  the  foreign 
ordinances  and  codes,  the  master  is  responsible  for  the  negligence  of  those  acting 
under  him  :  but  is  that  so  here  !  In  the  case  of  a  stage-coachman,  the  liability  for  the 
loss  by  negligence  of  a  parcel  attached  [899]  not  to  him,  but  to  the  proprietors.]  If 
there  had  been  no  charter  and  no  stevedore,  the  master  clearly  would  have  been 
responsible  :  Mmse  v.  Slue,  1  Ventr.  1 90,  238,  Sir  T.  Raym.  220,  1  Mod.  85,  2  Keble, 
806,  3  Keble,  72,  112,  13.5,  2  Lev.  69.  And  there  is  nothing  in  this  charterparty  to 
alter  his  position.  In  the  report  of  that  case  in  1  Ventr.  238,  Hale,  C.  J.,  .says, — 
"  By  the  admiral  civil  law,  the  master  is  not  chargeable  pro  damno  fatali,  as,  in  case 
of  pirates,  storm,  &(i.  ;  but  where  there  is  any  negligence  in  him,  he  is."  Again, — 
"  'Tis  ol)jected  that  the  master  is  but  a  servant  to  the  owners.  Answer- :  The  law  takes 
notice  of  him  as  no  more  than  a  servant.  Tis  known  that  he  may  impawn  the  ship, 
if  occasion  be,  and  sell  bona  pcritura.  He  is  rather  an  oHiecr  than  a  seivant.  In  an 
escape,  the  gaoler  may  ])e  charged,  though  the  sheriff  is  al.so  liable  ;  for,  respondeat 
superior.  But  the  turnkey  cannot  be  sued,  for  he  is  but  a  mere  servant.  By  civil 
law,  the  master  or  owner  is  chargeable,  at  the  election  of  the  merchant."  [Williams,  J. 
Morse  v.  Slac  is  a  very  obscui'C  case  :  the  great  question  there  was  whether  the  common- 
law  liability  of  a  carrier  extended  to  a  carrying  beyond  seas.  You  have  to  make  out 
that  the  master  is  liable  for  !iiisfeasance  as  l)etwcen  him  and  the  owner  of  the  goods. 
(Tcnerally  speaking,  the  only  duty  owing  from  an  agent  or  servant  is  to  his  princn'pal 
or  mastei'.  Byles,  J.  There  has  boon  no  misfeasance,  no  personal  negligence  hero  : 
all  that  is  charged  is,  that  an  intermediate  agent  has  failed  in  exercising  duo  vigilance 
in  the  stowage  of  goods.]  The  master  of  a  ship  stands  in  a  very  different  position 
from  an  ordinary  intermediate  agent.  Morse  v.  Slur  is  treated  in  the  text  books, — 
Abbott  on  Shipping,  and  Maude  it  I'oUock  on  Shi])ping, — as  an  authority  for  the 
liability  of  the  master  where  he  has  been  guilty  of  negligence.  In  Abbott  on  Shipping, 
7th  edit.  167,  it  [900]  is  .said  :  "The  great  trust  reposed  in  the  master  by  tho  owners, 
and  the  great  authority  which  the  law  has  vested  in  him,  require  on  his  pait,  and  for 
his  own  sake,  not  less  than  for  the  interest  of  his  employers,  the  utmost  Kdelity  and 
attention.  For,  if  any  injury  or  loss  happen  to  the  ship  or  c^irgo  by  reason  of  his 
negligence  or  misconduct,  ho  is  personally  responsible  for  it."  Again,  p.  346, — "  It 
is  in  all  cases  tho  duty  of  the  master  to  pro\i(l(!  lopes,  ttc,  proper  for  the  actual 
reception  of  the  goods  into  the  ship;  Laws  of  Oloron,  art.  10;  liaws  of  W'isbny, 
art.  22  ;  Wellwood,  tit.  9.      And,  if  a  cask  be  accidentally  stiived  in  letting  it  down 
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into  the  hold  of  the  ship,  the  master  must  answer  for  the  loss:"  Goffv.  Clinkard, 
cited  1  Wils.  288.  [Williams,  J.  The  authorities  seem  to  shew,  that,  for  public 
convenience,  the  master  may  Ije  treated  as  a  common  cari'iei-.  But  you  want  to  shew 
tliat  that  principle  is  applicable  where  there  is  an  express  contract  as  to  the 
stowing  between  the  merchant  and  the  owner.]  The  goods  were  not  received  under 
the  charter.  The  ship  was  put  up  as  a  general  ship :  the  receipt  of  the  goods 
was  the  only  evidence  of  the  contract  [Willes,  J.  If  any  one  is  liable,  it  must 
be  the  owner.]  It  does  not  follow  that  the  master  may  not  be  liable  also.  The 
appointment  of  a  stevedore  can  make  no  difference.  [Byles,  J.  Suppose  the  master 
were  to  depute  one  of  the  crew  to  execute  his  duties,  would  the  person  so 
deputed  be  liable  for  negligence  IJ  Clearly  not.  [Byles,  J.  You  would  say 
that  that  would  be  the  case  of  the  sheriff,  the  gaoler,  and  the  turnkey  ?]  Exactly 
so.  The  position  of  the  master  is  an  exceptional  one.  In  Story  on  Agency,  §  314, 
the  law  is  thus  laid  down ; — "  There  is  one  important  exception  to  the  rule 
already  stated,  as  to  the  non-liability  of  agents  to  third  persons  for  the  negli- 
gences and  omissions  of  duty  of  themselves  and  of  their  sub-agents,  founded  upon 
[901]  the  principles  of  the  maritime  law.  In  the  case  of  masters  of  ships,  who, 
although  they  are  the  agents  or  servants  of  the  owners,  are  also  in  many  respects 
deemed  to  be  responsible  as  principals  to  third  persons,  not  only  for  their  own  negli- 
gences and  nonfeasances,  but  also  for  the  negligences,  nonfeasances,  and  misfeasances 
of  the  subordinate  officers  and  others  employed  by  and  under  them.  We  have  already 
seen  that  the  master  of  the  ship  is  responsible  upon  contracts  m;ide  by  him  in  regard 
to  the  usual  employment  of  the  ship,  and  also  upon  contracts  made  by  him  for  the 
repairs  and  necessaries  supplied  for  the  ship,  as  well  as  for  the  wages  of  the 
seamen  employed  in  navigating  the  ship.  This  liability  is  founded  upon  the 
doctrine  of  the  maritime  law,  which  treats  the  mastei-  not  merely  as  an  agent 
contracting  on  his  own  behalf  as  well  as  for  the  owner ;  but  which,  upon  a  broader 
policy,  treats  him  as  in  some  sort  a  subrogated  principal,  and  qualified  owner  of  the 
ship,  possessing  authority  in  the  nature  of  the  exercitorial  power,  for  the  time  being. 
And  his  liability,  founded  upon  this  consideration,  extends  not  merely  to  his  contracts, 
but  to  his  own  negligences  and  nonfeasances  and  misfeasances,  as  well  as  to  those  of 
his  officers  and  crew.  His  responsibility  for  the  officers  and  crew  has  this  additional 
reason  for  its  support,  that  he  is  thus  induced  to  exercise  a  superior  watchfulness  over 
their  acts  and  conduct ;  and,  if  he  were  not  so  made  liable  for  their  acts  and  conduct, 
he  might  often,  by  his  connivance  in  their  frauds,  misfeasances,  and  negligences,  or 
nonfeasances,  subject  the  shippers  of  goods,  as  well  as^  the  owners  of  the  ship,  to  great 
losses  and  injuries,  without  their  having  any  adequate  redress.  The  policy  of  the 
maritime  law  has,  therefore,  indissolubly  connected  his  personal  responsibility  with 
that  of  all  the  other  persons  on  board,  who  are  under  his  command,  and  are  [902] 
subjected  to  his  authority."  [Byles,  J.  In  Boson  v.  Sandford,  1  Show.  101,  for  the 
loss  of  goods  by  his  neglect.  Lord  Holt  says  "  The  master  is  liable,  and  may  be  sued 
alone."]  All  the  authorities  shew,  that,  for  damage  resulting  from  his  negligence,  the 
master  is  equally  liable  with  the  owners.  And  he  is  clearly  not  relieved  from  that 
responsibility  by  the  fact  of  a  stevedore  being  appointed  by  the  charterer.  It  being 
stipulated  that  the  stevedore  should  act  under  his  orders,  the  master  was  as  much 
responsible  for  his  acts  as  for  those  of  any  other  of  the  crew. 

Bovill,  Q.  C,  and  C.  Pollock,  in  support  of  the  rule.  The  case  of  Morse  v.  SliK  has 
no  application  here.  To  render  the  present  defendant  liable,  the  plaintiffs  must  shew 
that  he  did  some  act  or  gave  some  command  which  operated  to  make  the  acts  of  the 
stevedore  his  acts,  or  that  there  was  some  contract  to  make  him  chargeable.  Contract 
there  was  none  :  there  was  no  bill  of  lading,  not  even  a  mate's  receipt,  given  foi-  these 
pans.  The  facts  put  the  plaintiffs  out  of  court.  '1  he  owners  of  the  ship  charter  her 
to  one  Gallard,  who  puts  her  up  as  a  general  ship,  and  engages  a  stevedore  to  super- 
intend the  loading,  the  stevedore  being  paid  by  the  ship's  broker,  for  the  owners.  'The 
plaintiff's  contract  with  the  charterer  for  the  carriage  of  certain  sugar-pans  ;  and,  whilst 
these  pans  are  in  the  act  of  being  hoisted  on  board  for  the  purpose  of  stowage  by  the 
ste\edore  and  his  men,  an  accident  happens  whereby  two  of  them  are  injured.  There 
is  no  case  to  be  found  where  the  master  of  a  vessel  has  been  held  liable,  except  as  for 
a  tort  ijua  common  carrier,  or,  where  the  vessel  is  at  sea,  by  reason  of  some  negligence 
on  the  pai-t  of  the  crew.     [Williams,  J.     The  case  of  Morse  v.  Shie  seems  to  establish 
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that  the  niastsr  and  the  owner  may  be  treated  alike.  Willes,  J.  How  do  you  get 
over  [903]  the  case  put  in  Abbott, — "If  a  cask  be  accidentally  staved  in  letting  it 
down  into  the  hold  of  the  ship,  the  master  must  answer  for  the  loss?"]  The  master 
may  be  responsible  for  an  injury  occurring  in  the  receiving  of  the  goods  in  the  ordinary 
course,  he  himself  remaining  on  board  as  e.xercitor  navis.  But,  how  can  he  be  liable 
for  the  acts  of  an  independent  agent  of  the  owner  oi'  the  charterer,  with  respect  to 
whom  no  relation  of  master  and  servant  ever  existed?  [Willes,  J.  It  is  the  master's 
duty  to  receive  goods  on  board  ;  the  stevedore's  duty  to  stow  them  in  the  hold.  In 
practice,  the  master  is  seldom  present  at  the  loading  ;  but  he  takes  the  risk  of  his  duty 
being  properly  performed  by  the  mate  and  the  crew.]  The  evidence  shews  that  the 
injury  complained  of  happened  whilst  the  pans  were  being  got  out  of  the  lighter  by 
the  stevedore  and  his  men.  The  stevedore,  as  well  as  the  master,  may  be  the  agent  of 
the  charterer,  and  not  of  the  owner :  Marqunnd  v.  Banner,  6  Ellis  &  B.  232.  The  old 
doctrine  of  Busli  v.  Stnnman,  1  Bos.  &  P.  4:04,  is  not  now  sustainable :  Cessante  ratio 
cessat  et  ipsa  lex.  The  business  of  a  stevedore  is  as  familiarly  known  as  that  of  a 
drover.  If  he  has  a  superior  who  is  responsible  for  his  nonfeasance  or  misfeasance,  it 
must  be  the  owner  or  the  charterer,  not  the  master.  Wherever  the  doctrine  of  respon- 
deat superior  applies,  the  superior  has  a  remedy  over  against  the  agent  for  his  negli- 
gence. Here,  the  master  could  have  no  recourse  to  the  stevedore,  who  was  merely 
the  servant  of  the  charterer.  [Willes,  J.  Is  it  not  part  of  the  ordinary  duty  of  the 
master  to  provide  the  means  and  to  employ  those  means  for  getting  the  goods  on 
board?]  The  practice  in  the  city  of  London  is  to  employ  a  stevedore.  [Willes,  J. 
No  such  usage  was  proved  or  found  here.]  It  was  in  evidence  that  the  stevedore  and 
his  men  went  on  board  for  the  purpose  of  loading  and  stowing  the  cargo,  according  to 
the  ordinary  usage.  [Wil-[904]-liams,  J.  That  means  as  between  the  owners  and 
the  charterer.  There  was  no  privity  between  the  owners  of  the  ship  and  the  merchants 
here.]  None  :  nor  between  the  owners  and  the  stevedore.  Is  the  captain  responsible 
for  the  negligence  of  every  seaman  on  board  ?  [Williams,  J.  Yes.  He  is  responsible 
for  the  coiiser[uences  of  the  negligence  of  any  one  who  is  employed  under  him  to 
perform  any  duty  which  the  law  casts  upon  him.  If  goods  are  lost  by  the  negligence 
of  one  of  the  crew,  the  master  is  liable.]    The  master  never  had  charge  of  these  goods. 

Williams,  J.  This  being  a  case  of  very  general  application,  we  will  tiike  time  to 
consider  and  give  our  rea.sons ;  though  I  must  say,  that,  as  at  present  advised,  I  feel 
no  ditticulty  as  to  the  conclusion  we  ought  to  arrive  at. 

Cur.  adv.  vult. 

WiLLKS,  J.,  now  delivered  the  judgment  of  the  court  (a) : 

This  was  an  action  brought  by  the  plaintiffs,  who  are  ironmongers,  against  the 
master  of  a  vessel,  foi-  alleged  negligence  in  loading  some  sugar-pans  abotird  his  ship 
the  "  Gundreda." 

The  declaration  alleged  th.-it  the  plaintitl's,  at  the  defendant's  request,  delivered  the 
pans  to  the  defendant  in  London  alongside,  to  be  loaded  l)y  the  defendant  on  board 
the  ship,  and  carried  therein  by  him  from  London  to  Tort  Louis,  in  the  Mauritius, 
and  there  delivered  to  the  plaintiU's  foi'  freight,  the  act  of  (!od  and  the  ^^)ueen's  enemies, 
and  dangers  of  the  .seas,  excepted  ;  that  the  defendant  received  the  pans  accoidingly  ; 
and  that  two  of  them  were  bi'oken  by  the  negligence  of  himself  and  his  servants  in 
loading  them. 

[905]  The  defendant  pleaded, — first,  a  dein'al  that  the  plaintiffs  delivered  and  the 
defendant  received  the  pans  for  the  purpose  and  on  the  terms  alleged, — secondly,  not 
guilty.     On  these  pleas  the  plaintiU's  took  issue. 

At  the  trial,  before  ^\'ightnlan,  .1.,  at  the  last  Surrey  Assizes,  it  appeared  that  the 
defendant  was  master  of  the  ship  "(linidrcda,"  belonging  to  John  Hillman,  and  that, 
on  the  7th  of  May,  1857,  she  was  lying  in  the  |)ort  of  London,  and  was  iheu  chartered 
by  the  owner  to  .1.  K.  (iallard  for  a  voyage  with  cargo  to  I'ort  Louis  and  liack,  for  a 
certain  specified  rate  of  freight  j)er  ton  on  the  homewaid  cargo,  7001.  whereof  wa.s  to 
be  advanced  on  the  vessel's  sailing  from  London  The  CJirgo  wiis  to  lie  tjd^en  to  and 
tendered  alongside  at  the  charterer's  risk  and  expense:  the  ca|)tain  to  sign  bills  of 
lading  at  any  rate  of  freight,  not  under  the  current  rate.  "The  ship  to  be  consigned 
to  charterer's  agents  at  ports  of  loading  and  discharge."     "Stevedore  for  outward 

(a)  The  case  was  argued  before  Williams,  J.,  Willes,  J.,  and  Byles,  J. 
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cargo  to  be  appointed  by  charterer,  but  to  be  paid  by  and  to  act  under  the 
captain's  orders." 

The  charterer,  being  thu.s  entitled  to  take  a  cargo  to  Port  Louis,  put  the 
"Gundreda"  up  as  a  general  ship,  through  his  agent  David  Thomas.  At  that  time 
no  crew  was  on  board,  nor  had  any  been  procured  at  the  time  the  injur\'  complained 
of  took  place  ;  and  this  was  not  alleged  to  have  been  unusual  or  improper.  The 
charterer  appointed  George  Locke  as  stevedore,  and  he  and  his  men  went  on  board  for 
the  purpose  of  loading  and  stowing  the  vessel  in  the  usual  course  of  his  business.  The 
master  was  aware  of  the  terms  of  the  charterparty,  but  gave  the  stevedore  no  orders, 
and  in  no  way  interfered  with  him,  contenting  himself,  according  to  his  view  of  his 
duty,  with  occasionally  looking  into  the  hold  to  see  how  the  cargo  was  being  stowed, 
for  the  safety  of  the  ship.  The  master  was  not  on  boaid  when  [906]  the  plaintiffs' 
pans  came  alongside  :  and  he  in  no  way  interfered  with  them,  unless  indeed  the 
stevedore  is  to  be  considei-ed  as  his  agent.  The  mate  was  on  board  in  charge  of  the 
ship,  but  did  not  interfere  with  the  loading.  The  pans  in  question  were  sent  to 
London,  to  go  by  the  ship.  The  plaintiffs'  agent  saw  the  broker  of  the  charterer,  and 
arranged  with  him  the  freight  and  carriage  of  the  pans,  and  paid  him  the  freight,  2.501. 

From  the  evidence  of  the  agent,  it  should  seem  that  he  was  aware  of  the  ship 
being  chartered  :  but  it  is  unnecessary  to  rely  upon  that  circumstance,  because,  if  he 
did  not  know  it,  that  was  no  fault  of  the  owner's  or  master's.  If  he  did,  and  there 
was  no  other  ground  upon  which  to  dispose  of  the  case,  we  might  have  had  to  consider 
how  far  the  ruling  of  Lord  Wensleydale  in  Major  v.  White,  7  C.  &  P.  41,  bore  upon  it. 

To  return  to  the  facts  : — The  pans  were  sent  alongside  in  a  barge,  and  they  were 
thence  hoisted  on  board  by  means  of  hooks  in  the  lugs.  During  this  operation,  either 
by  reason  of  the  pans  being  lifted  by  the  lugs,  or  by  the  purchase  not  being 
perpendicular,  two  of  the  pans  were  broken  :  and  to  recover  damages  for  this  injury 
this  action  was  brought.  The  other  pans  were  safely  loaded  and  stowed,  and  bills  of 
lading  given  for  them  by  the  mate. 

At  the  trial,  counsel  for  the  defendant  contended,  that,  upon  this  evidence,  as.sum- 
ing  that  the  stevedore  was  guilty  of  negligence,  the  master  was  not  answerable.  The 
learned  judge  reserved  this  question  for  the  opinion  of  the  court,  and  left  to  the  jury 
the  question  of  negligence  only,  which  they  found  for  the  plaintiffs,  who  accordingly 
had  a  vei'dict. 

In  Easter  Term  last,  the  defendant  obtained  a  rule  to  enter  a  verdict  for  him  upon 
the  point  reserved  at  the  trial :  and  the  case  was  argued  before  my  Brothers  [907] 
Williams  and  Byles  and  myself  during  the  last  term,  when  we  took  time  to  consider 
our  judgment,  which  I  now  proceed  to  deliver. 

By  the  maritime  law,  in  the  absence  of  custom  or  agreement  to  the  contrary,  it  is 
the  duty  of  the  master,  on  the  part  of  the  owner,  to  receive  and  properly  stow  on 
board  the  goods  to  be  carried  ;  which,  ordinarily,  are  to  be  delivered  to  him  alongside. 
For  any  damage  to  the  goods  occasioned  by  negligence  in  the  performance  of  such 
duty,  the  owner  is  liable  to  the  shipper.  If  the  damage  result  from  misconduct  of 
the  master,  he  is  answerable  to  the  owners,  and  probably  also  directly  to  the  .shipper. 
Where  it  happened  through  the  misconduct  of  the  mate  or  others  of  the  crew,  without 
fault  on  the  part  of  the  master,  it  was  held  by  the  majority  of  the  court  of  session,  in 
Petrie's  Executors  v.  Aitchison,  15  Faculty  Decisions,  493  (6th  of  February,  1841),  that 
the  master  is  not  answerable  to  the  owners,  though  it  appears  to  have  been  there 
taken  for  granted,  perhaps  upon  the  principle  asserted  by  Story,  J.,  in  the  passage 
cited,  that  the  master  would  in  such  case  have  been  answerable  to  the  shipper. 

This  duty  of  the  master  has,  however,  in  many  cases  been  modified  by  custom  or 
contract.  In  some,  the  cargo  has  been  receivable  at  a  distance  from  the  ship's  side, — 
see  Cohhan  v.  Donne,  5  Esp.  N.  P.  C.  41  ;  and  in  others  his  liability  has  been  postponed 
until  the  goods  have  been  actually  stowed  on  board.  In  the  latter  class  of  cases,  a 
stevedore  appointed  by  the  shipper  is  employed  to  perform  that  part  of  the  ordinary 
duty  of  the  master  for  the  owner,  which  consists  in  loading  and  stowing  the  goods  ; 
and  the  employment  of  such  an  intermediate  agent  appeals  to  be  of  early  origin.  In 
the  Consulate  of  the  Sea,  ch.  cxcii.  of  the  edition  of  Pardessus,  to  be  found  in  the 
2nd  volume  of  his  great  work  (Collection  des  Lois  Maritimes),  [908]  p.  220,  a  stevedore 
(in  the  original  Catalan  "stibador,")  appointed  by  the  shipper  is  familiarly  spoken  of  : 
and  it  is  there  laid  down,  that,  when  the  stevedore  is  so  appointed,  the  master  is 
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absolved  from  liability  :  and  the  master,  in  another  clause,  is  advised,  for  his  own 
indemnity,  to  stipulate  that  such  an  agent  should  be  present  on  the  part  of  the  shipper 
to  attend  to  the  stowage. 

It  appears,  therefore,  that  a  stevedore  has  fi'om  eaily  times  been  known  as  an 
agent  distinct  from  the  crew,  and  that  for  his  conduct  when  appointed  by  the  shipper 
the  master  is  not  responsible.  This  was  decided  to  ha  the  law  in  Swairiston  v.  Garrick, 
i  Law  J.  (N.  8.)  Exch.  225  (25th  of  May,  18.'?3),  where  the  ship  was  hired  by  a 
charterpaity  stipulating  that  a  stevedore  should  be  appointed  by  the  charterer,  and  it 
was  held  that  the  master  was  not  answerable  even  to  the  owner  for  damage  occasioned 
to  the  lattei-,  the  appointment  of  the  stevedore  having  entirely  relieved  the  master 
from  liability  for  bad  stowage  :  and  Bayley,  B.,  in  that  case  made  a  suggestion  which 
probably  leil  to  the  introduction  in  this  and  other  cases,  for  the  security  of  the  owner, 
of  the  clause  providing  that  the  stevedore  should  "act  under  the  captain's  orders." 
If  that  stipulation  had  not  been  introduced,  the  authorities  I'eferred  to  shew  that  the 
master  would  not  have  been  liable  ;  and,  for  this  reason,  viz.  that  the  negligence  which 
caused  the  damage  was  not  that  of  himself,  or  of  his  agent  or  servant.  Nor,  in  our 
opinion,  docs  the  clause  as  framed  in  the  present  ease  create  any  liability  on  the  part 
of  the  master  for  the  acts  of  the  stevedore,  not  done  in  pursuance  of  his  ordei's.  The 
stevedore  was  to  be  appointed  by  the  charterer,  and  therefore  to  act  for  him  and 
represent  his  intei'ests.  For  this  purpose,  he  had  the  charge  and  custody  of  the  goods 
until  they  were  laden  and  stowed  on  board.  The  master,  on  the  [909]  part  of  the 
owners,  with  a  view  to  the  trim  and  safety  of  the  ship,  had  control  over  the  stevedore  ; 
but  there  was  no  stipulation  that  he  should  in  any  other  way  assist  the  latter. 

The  payment  of  the  stevedore  was  merely  matter  of  bargain  between  the  owner 
and  the  charterer,  and  did  not  make  the  stevedore  the  servant  of  the  master :  see 
Qiiariiian  v.  Burnett,  6  M.  &  W.  499. 

The  true  construction  of  the  chartei'party  appears  to  be,  that  the  cargo  is  to  be 
brought  alongside  at  the  risk  and  expense  of  the  charterer,  and  that  it  is  to  be  shipped 
and  stowed  lj\'  his  stevedore,  consequently  at  his  risk,  though  at  the  expense  of  the 
ship-owner,  and  subject  to  the  control  of  the  master  on  behalf  of  the  ship-owner,  with 
a  view  to  protect  his  interests. 

Upon  these  grounds,  it  appears  to  us,  that  unless  the  plaintifts  can  establish  some 
peculiar  and  exceptional  rule  of  liability  with  respect  to  the  master  of  a  ship,  the 
defendant  is  entitled  to  the  verdict :  and,  indeed  upon  the  argument,  it  was  contended 
that  such  a  rale  did  exist.  The  authorities  relied  upon  are,  however,  in  our  opinion, 
inapplicable.  With  respect  to  the  ease  of  Morse  v.  Slue,  1  Vent.  238,  &c.,  it  was 
founded  upon  a  contract  to  carry  goods  actually  delivered  to  a!id  in  the  custody  of  the 
master  on  board  the  ship  ;  and  he  was  bound,  as  he  would  have  been  here  if  a  bill  of 
lading  had  lieen  gi\en  for  the  injurc<l  pans,  to  deliver  the  goods  in  the  stale  in  which 
he  received  them,  except  prevented  by  the  act  of  (!od  or  the  Queen's  enemies,  or 
other  expressly  excepted  peril.  Accordingly,  in  Abbott  on  Shipping,  part  2,  ch.  2 
(lOtli  edit.),  p.  91,  leferring  to  Mor-^ie  v.  Slue,  the  law  is  laid  down  as  follows  : — "It  is 
true  that  the  master  also  is  answerable  for  his  own  contract :  for,  in  favor  of  commerce, 
the  law  will  not  conipol  the  merchant  to  seek  after  the  owners  and  sue  them,  although 
it  gives  him  [910]  the  power  to  do  so,  but  leaves  him  a  twofold  remedy,  against  the 
one  or  the  othei."  Another  authority  relied  upon  was  Story  on  Agency,  §i;  .'514-318, 
in  which  it  is  stated  that  the  case  of  masters  of  ships  is  an  exception  to  the  rule 
previously  laid  down  as  to  the  nonliability  of  agents  to  third  persons  for  tiio  negligences 
and  omissions  of  duty  of  themselves  and  their  sul)-agents.  And  it  is  there  laid  down 
that  "this  liability  is  founded  u|)on  the  doctrine  of  the  maritime  law,  which  treats 
the  master  not  merely  as  an  agent  contracting  on  his  own  behalf  as  well  as  for  the 
owner;  but  which,  upon  a  broader  policy,  ti'eats  him  as,  in  some  sort,  a  subrogated 
principal,  and  cpialiticd  owner  of  the  ship,  possessing  authority  in  the  nature  of  the 
exeii-itorial  ])ower  for  the  time  being.  And  his  liability  founded  upon  this  considera- 
tion extends  not  m(!rely  to  his  contracts,  but  to  his  own  negligences  and  nonfeasances 
and  misfeasances,  as  well  as  to  tho.sc  of  his  ollicers  and  crew.  His  respimsiliility  for 
the  ollicers  and  crew  has  this  additional  reason  for  its  support,  that  he  is  thus  induced 
to  exercise  a  superior  watchfulness  over  their  acts  and  conduct;  and,  if  he  were  not 
so  made  liable  for  their  acts  and  conduct,  he  might  often,  by  his  connivance  in  their 
fr.iuds,  nu'sfeasances,  negligences,  or  nonfeasances,  subject  the  ship]jers  of  goods,  as 
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well  as  the  owners  of  the  ship,  to  gieat  losses  and  injuries,  wthout  theii-  having  any 
adequate  redress.  The  policy  of  the  maritime  law  has,  therefore,  indissolubly  connected 
his  personal  responsibility  with  that  of  all  the  other  persons  on  board,  who  are  under  his 
command,  and  are  subjected  to  his  authority." 

However,  upon  examination  of  the  authorities  cited  by  the  very  leai'ned  author, 
we  find  that  they  are  confined  to  cases  of  contract  and  of  collision  (upon  which  latter 
subject  the  American  decisions  seem  to  have  gone  farther  than  ours) ;  and,  after  a 
diligent  search,  [911]  we  have  not  found  any  authority  for  the  position  that  a  person 
sending  goods  to  be  loaded  on  board  a  general  ship  is  entitled  to  assume,  without 
inquiry,  that  his  goods  are  to  be  shipped  and  stowed  l>y  the  master,  i-ather  than  by  a 
stevedore,  and  so,  without  any  contract  with  or  wrong  done  by  the  master  or  crew, 
to  insist  upon  holding  the  master  liable. 

The  rule  to  enter  a  verdict  for  the  defendant  is  therefore  made  absolute. 

Rule  absolute. 

Feb.  4,  1860. — The  plaintiffs,  pursuant  to  the  Common  Law  Procedure  Act,  1S5-1, 
appealed  against  this  decision. 

The  question  for  the  decision  of  the  court  of  appeal  was, — whether  or  not  the 
defendant  was  entitled  to  have  the  verdict  entered  for  him  on  the  issue  upon  the 
first  plea. 

If  the  court  should  be  of  opinion  in  the  negative  then  the  verdict  for  the  plaintiffs 
was  to  stand,  and  judgment  to  be  entered  for  them,  for  the  damages  assessed  by  the 
jury,  with  costs  of  suit.  If  the  court  should  be  of  opinion  in  the  affirmative,  the  verdict 
for  the  plaintiffs  on  the  said  issue  was  to  be  set  aside,  and  entered  thereon  for  the 
defendant,  with  judgment  for  the  defendant  accordingly. 

The  case  was  argued  in  the  Exchequer  Chamber  on  the  .'Jrd  and  -tth  of  February, 
1860,  before  Pollock,  C.  B.,  Wightman,  J.,  Bramwell,  B.,  Channell,  B.,  Hill,  J.,  and 
Blackburn,  J. 

Lush,  Q.  C.  (with  whom  was  iManisty,  Q.  C),  for  the  plaintiffs.  The  plaintiffs 
rest  their  right  to  recover  [912]  upon  two  propositions, — first,  that,  assuming  that  by 
the  terms  of  the  charterparty  the  stevedore  is  made  the  agent  of  the  charterer 
and  not  of  the  master,  still  the  master  is  liable  to  the  shipper,  who  had  no 
notice  of  that  arrangement, — secondly,  that  the  charterparty  does  not  make  the 
stevedore  the  agent  of  the  charterer,  it  only  gives  him  authority  to  appoint  a  person, 
who  is  to  become  the  servant  of  the  mastei-  as  soon  as  appointed.  It  is  clear  that, 
unless  the  shippers  knew  of  the  stipulation  in  the  charterparty,  they  were  entitled 
to  assume  that  the  stevedore  was  the  agent  of  the  master.  [Blackburn,  J.  It  does 
not  appear  from  the  case  that  the  plaintift's  knew  that  the  ship  was  chartered. 
Pollock,  C.  B.  It  does  appear  that  the  plaintiffs'  agent  arranged  with  the  brokers  of 
the  charterer  for  the  carriage  of  the  pans.]  It  is  part  of  the  ordinary  duty  of  the 
master  to  superintend  the  shipment  and  stowage  of  the  cargo  :  he  does  not  stand  in 
the  ordinary  position  of  a  servant,  but  rather  in  that  of  owner,  Ijecause  he  has  the 
custody  of  the  goods  :  and  it  is  upon  that  tjround  that  he  is  held  responsible  for 
negligence,— i1/OT-6C  v.  Slite,  1  Ventr.  190,  2  38,"  Sir  T.  Raym.  220,  1  Mod.  85,  2  Keble, 
806,  3  Keble,  72,  112,  135.  2  Lev.  69;  Abbott  on  Shipping,  10th  edit.  259.  And 
the  master  cannot  absolve  himself  from  this  liability,  unless  by  usage  or  agreement 
his  duty  in  that  respect  is  to  be  performed  by  some  person  appointed  by  the  merchant. 
[Bramwell,  B.  As  the  contract  was  with  the  charterer  only,  is  not  he  solely  liable  I] 
The  master,  it  is  submitted,  would  still  be  liable,  even  if  he  could  be  considered  as 
the  agent  or  servant  of  the  chartei'er.  [Blacklmrn,  J.  I  think  you  must  make 
out  that  there  was  a  contract  with  the  master.]  The  master's  liability  rests  not 
upon  contract,  but  upon  the  footing  of  his  duty.  In  Story  on  [913]  Agency,  §  1 16, 
it  is  said  :  "  The  master  of  a  ship  has  various  incidental  powers,  resulting  from  his 
official  capacity,  which  have  been  long  recognized  in  the  maritime  law,  and  are  not 
now  open  to  judicial  controversy.  Thus,  for  example,  he  has  an  incidental  authority 
to  make  all  contracts  belonging  to  the  ordinary  employment  of  the  ship ;  as,  for 
example,  to  let  the  ship  on  a  charterparty,  and  to  take  shipments  on  freight,  if  such 
is  the  usual  employment  of  the  ship,  hut  not  otherwise  :  to  hire  seamen  for  the 
voyage  ;  to  contract  for  necessary  repairs  and  equipments  for  the  voyage :  and  to 
hypothecate  the  ship  in  foreign  ports  for   moneys  advanced  to  supply  the  necessities 
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of  the  ship,  if  they  cannot  otherwise  be  supplied.  .  In  these  cases,  and  in  others 
of  the  like  nature,  he  often  enters  (as  he  may  well  do)  into  the  contract  in  his  own 
name ;  and  he  may  thus  become  personally  liable,  as  well  as  his  principal,  to  fulfil 
the  same  ;  for,  he  is  treated,  not  as  an  ordinary  agent,  but  as,  in  some  sort  and  to 
some  extent,  clothed  with  the  character  of  a  special  employer  or  owner  of  the  ship, 
and  representing,  not  merely  the  absolute  owner  (dominus  navis),  but  also  the 
temporary  owner,  or  charterer  for  the  voyage  (exercitor  navis).  In  short,  our  laws 
treat  him  as  having  a  special  propert3'  in  the  ship,  and  entitled  to  the  possession  of  it, 
and  not  as  having  the  mere  charge  of  it  as  a  servant.  On  this  account  he  may  bring 
an  action  of  trespass  for  a  violation  of  that  possession  ;  and,  where  the  freight  has 
been  earned  under  a  contract  to  which  he  is  a  party,  or  under  a  bill  of  lading  signed 
by  himself,  he  may  bring  a  suit  for  the  freight  due  on  the  delivery  of  the  goods." 
And,  in  §  319,  after  speaking  of  the  authority  of  the  master  in  a  foreign  port,  it  is 
said, — "Even  in  the  home  port,  however,  there  are  many  acts  which  are  so  invariably 
confided  to  [914]  the  master  as  to  amount  to  a  positive  delegation  of  authority. 
Thus,  the  master  is  ordinarily  intrusted  with  the  authority  of  shipping  the  officers 
and  crew,  of  superintending  the  ordinary  outfit,  equipments,  repairs,  and  other  pre- 
parations, of  the  vessel  for  the  voyage,  of  lading  and  unlading  the  cargo,  and,  in  cases 
of  a  general  ship,  of  receiving  goods  on  boaid  on  freight,  and  of  signing  bills  of  lading 
for  the  same."  In  Major  v.  Il'hite,  7  C.  &  P.  41,  it  was  laid  down  by  Parke,  B.,  that, 
if  a  person  ship  goods  on  boai'd  a  vessel,  knowing  that  she  is  chartered,  the  consignee 
of  the  goods  can  maintain  no  action  against  the  owner  of  the  ship  if  the  goods  be 
injured  by  bad  stowage.  But,  unless  he  has  notice  to  the  contrary,  the  shipper  has 
a  right  to  assume  that  the  persons  he  sees  stowing  goods  on  board  the  ship  are  the 
servants  of  the  master.  In  Stvainston  v.  Garrick,  2  Law  .lourn.,  N.  S.,  Exch.  255, 
Lord  Lyndhurst  says:  "The  master,  as  servant  of  the  owner,  is  bound  to  superintend 
the  stowage ;  and  if,  in  consequence  of  improper  stowage,  the  owner  has  been  called 
upon,  and  has  satisfied  any  claim  foi-  damage,  the  master  is  liable  to  him.  But,  where 
the  master  is  told  by  the  owner  some  one  will  come  to  superintend  and  do  that  which 
would  otherwise  be  his  duty,  he  is  exonerated."  Here,  the  plaintiffs  were  no  pai'ties 
to  any  contract  by  which  the  master  could  be  relieved  from  any  of  the  respoTisibilities 
which  the  law  casts  upon  him.  Stoiy,  §  315,  says, — "The  master  of  a  general  or 
carrier  ship,  as  well  as  the  ownei',  is  treated  as  a  common  carrier.  He  is  lesponsible 
for  the  goods  in  the  like  maimer  as  any  other  common  carrier  :  and  nothing  will 
discharge  him  fi'om  his  responsibility  to  the  owners  of  the  goods,  i)ut  a  loss  by  some 
act  of  Providence,  or  by  some  inevitable  casualty,  or  by  some  public  enemy.  If  the 
goods,  therefore,  are  injured,  or  perish,  by  the  negligence  or  misfeasance  of  the  crew  ; 
or  if  they  are  stolen,  the  master,  as  well  as  the  [915]  owner,  is  severally  liable  there- 
for."    And  see  Colvin  v.  Newberry,  1  Clark  &  Fin.  2iS3. 

Bovill  (with  whom  was  G.  Pollock),  for  the  defendant.  If  a  shipper  who  contracts 
with  a  chaiterer  does  not  inquire  into  the  charterer's  interest,  he  takes  the  risk.  The 
stevedoi'c  hero  was  not  in  fact,  noi'  was  he  held  out  as,  the  servant  of  the  master. 
The  circunisUuice  that  the  stevedore  was  to  lie  subject  to  the  orders  of  the  master 
makes  no  difierence.  [Pollock,  C.  B.  I  attach  no  im])ortance  to  the  fact  that  the 
stevedore  was  to  obey  the  orders  of  the  master.  Without  any  such  stipulation,  it 
would  have  been  the  duty  and  the  right  of  the  master  to  direct  the  stevedore  where 
to  place  the  goods,  for  the  safety  of  the  vessel.  Bramwell,  B.  Though  the  stevedore 
is  appointed  by  the  charterer,  he  is  to  be  paid  by  the  master,  and  to  act  under  the 
master's  orders.  I  am  not  at  all  sure  that  he  is  not  to  be  considered  as  the  master's 
servant.]  He  has  an  independent  employment.  For  any  injury  resulting  from  the 
negligence  of  the  stevedore,  the  rule  respondeat  superior  would  make  the  charterer 
liable,  not  the  master.  Majc/r  v.  lyiiile,  7  G.  &  P.  41,  is  a  distinct  authority  to  shew 
that  the  shipper  of  goods  cannot  sue  the  owner  for  negligence, — and,  of  course,  not 
the  master, — where  he  knows  that  the  ship  is  charteied,  and  contracts  with  the 
charterer. 

Manisty  was  heard  in  reply. 

I'oM.ocK,  G.  B.  We  are  all  of  opinion  th.it  the  judgment  of  the  court  below 
should  lie  atfirmed.  The  true  princi|)le  is  that  which  is  stated  in  the  latter  part  of 
that  judgment,  where  it  is  said  that  the  master  is  not  liable  exce])l  in  the  ca.se  of  a 
contract  made  with  him,  or  some  act  done  by  him  or  the  crew,  from  which  lie  is  [916] 


712  BLAIKIE   V.  STEMBKIDGE  6  C.  B.  (N.  S.)  916. 

responsible.     Here,  there  is  no  contract  made  by  the  Master,  and  no  act  done  by  him 
or  the  crew  which  led  to  the  damage.     He,  therefore,  is  not  liable  at  all. 
Judgment  affirmed. 


End  of  Trinity  Vacation. 


Memoranda. 


In  Trinity  Term  last,  John  Hinde  Palmer,  Esq.,  of  Lincoln's  Inn,  Archibald  John 
Stephens,  Esq.,  of  Gray's  Inn,  and  William  David  Lewis,  Esq  ,  of  Lincoln's  Inn,  were 
respectively  appointed  Her  Majesty's  Counsel  learned  in  the  Law,  and  took  their  seats 
within  the  Bar  accordingly. 
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[1]  Cases  upon  Appeal  from  Decisions  of  Revising-Barristers,  Aruued  and 
Determined  in  the  Court  of  Common  Pleas,  in  Michaelmas  Term,  in 
THE  Twenty-Third  Year  of  the  Reign  of  Victoria. 


County  of  Derby — Southern  Division. 

James  Melbourne,  Appellant;  Richard  William  Greenfield,  Respondent. 

Nov.  16th,  1859. 

[S.  C.  K.  &  G.  2(il  :  29  L.  .J.  C.  P.  81  ;  1  L.  T.  93  ;  6  Jur.  N.  S.  510.    Followed, 
Cahn  V.  Uobeiis,  1871,  25  L.  T.  75.S.] 

The  "  place  of  abode  "  of  the  objector  in  the  notice  of  objection  under  the  7th  section 
of  the  G  &  7  Vict.  c.  18,  means  that  which  is  his  actual  place  of  abode  at  the  time 
of  signing  the  notice,  and  not  that  described  in  the  register. — And  a  misdescription 
in  that  respect  is  not  cui'ed  Ijy  s.  101,  that  section  only  applying  where  there  is  an 
inaccuracy  or-  mistake  in  the  mode  of  describing  that  which  the  party  intended  to 
descrilie. 

At  a  couit  held  for  the  revision  of  the  lists  of  voters  for  the  southern  division  of 
the  county  of  Derby,  James  Melbourne  objected  to  the  name  of  Richard  William 
Greenfield  being  retained  on  the  list  of  \oters  for  the  parish  of  All  Saints,  Derby,  in 
the  southern  division  of  the  county  of  Derby.  The  following  is  a  copy  of  the  notice 
of  objection  : — 

[2]  "To  Mr.  Richard  William  Greenfield. 
"Tal<e  notice  that  I  object  to  youi-  name  being  retained  in  the  All  Saints,  Derby, 
list  of  voters  for  the  southern  division  of  the  county  of  iJerby. 

"James  Melbourne, 
"of  Cowhill,  Belper,  on  the 
register  of  voters  for  the  parish 
"Dated,  August  15th,  1859.  or  township  of  Helper." 

The  appellant's  (objector's)  name  appeared  on  the   register  of   voters  for  the  township 
ot  Belper,  and  was  therein  described  as  follows  ; — 


Name  of  voter. 

Place  of  abode. 

Qualitlcntion. 

Street,  lano,  &o., 

when}  property 

situate,  &G. 

(iulliT. 

Melbourne,  JaiiH'S. 

( 'dwliili,  i;i'i|M'i- 

Krcrliiild  llnu-rs 

and  laud. 

C.  p.  XIX.  -2.!* 
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It  was  proved  in  evidence  before  the  ievising-))airistei'  that  James  Melbourne,  the 
appellant,  had  removed  from  Cowbill,  Belper,  in  October,  1858,  to  a  place  called 
Guttei',  in  the  same  township  of  Belper,  and  that  he  was  not  residing  at  Cowbill  at 
the  time  he  signed  the  notice  of  objection,  and  described  his  place  of  abode  "  Cowhill, 
Belper  "  :  and  upon  this  it  was  contended  that  the  notice  of  objection  so  signed  was 
invalid,  as  not  giving  the  true  place  of  abode  of  the  objector  within  the  meaning  of 
the  Registration  of  Voters  Act,  6  iV  7  Vict.  c.  18. 

The  re^ising-barrister  on  that  ground  held  the  notice  of  objection  insufficient,  and 
retained  the  name  of  the  respondent  on  the  list  of  voters,  without  requiring  proof 
of  his  qualification.  If  he  was  right  in  so  holding,  the  name  of  the  respondent  was 
to  be  retained  ;  otherwise,  it  was  to  be  expunged  from  the  list. 

[3]  The  facts  proved  in  reference  to  several  other  persons  whose  names  were  in 
a  schedule  annexed  to  the  case  being  precisely  the  same,  their  names  were  to  be 
retained  in  the  list  of  voters  or  expunged  therefrom  according  to  the  decision  of  the 
court  in  the  principal  case  :  and,  the  same  principle  of  law  being  involved,  the  appeals 
were  consolidated. 

Haj'es,  Serjt.,  for  the  appellant.  The  question  is  whether  the  objector  in  this 
case  has  not  sufficientl}'  complied  with  the  direction  in  the  7th  section  of  the  6  &  7 
Vict.  c.  18,  and  in  the  form  given  in  schedule  (A.),  No.  5,  by  desciibing  himself  as 
of  the  place  of  abode  mentioned  in  the  register.  The  section  itself  says  nothing 
about  the  place  of  abode  of  the  objector :  that  which  is  required  is  only  to  be  collected 
from  the  form, — "(signed)  A.  B.,  of  [place  of  abode],  on  the  register  of  voters  for 
the  parish  of  ."     Both  in  the  7th  section  and  in  the  form,  the  place  of  abode 

of  the  person  objected  to  is  to  be  "  as  described  in  the  list : "  and  there  can  be  no 
reason  why  the  same  mode  of  description  should  not  apply  to  both.  The  100th 
section,  which  enables  notices  to  be  sent  by  post,  clearly  shews  that  the  place  of 
abode  stated  in  the  register  or  list  of  voters  is  the  only  thing  looked  to.  If  it  were 
not  so,  the  party  receiving  the  notice  of  objection  would  have  no  means  of  knowing 
whether  or  not  the  person  objecting  is  one  who  has  a  right  to  object.  [Williams,  J. 
It  is  a  choice  of  difficulties  ]  Perhaps  there  is  no  real  difficulty  in  either  case  :  but 
a  strict  adherence  to  the  words  will  be  more  convenient.  In  Uathhy,  App.,  irarkirfon, 
llesp.,  8  Scott,  N.  R.  775,  7  M.  &  G.  11,  1  Lutw.  Reg.  Cas.  136,  a  notice  of  objection 
^^•as  signed  J.  G.,  of  Poplar  Grove,  Didsbury,  on  the  register  ot  voters  for  the  town- 
ship of  Manchester," — Didsbury  being  a  township  near  Manchester,  and  the  descrip- 
tion of  the  jjai'ty  [4]  being  the  same  as  in  the  register,  —  was  held  sufficient. 
Maule,  J.,  there  sa_vs, — 8  Scott,  X.  R.  781, — "  That  which  is  meant  there  [schedule  (A.), 
No.  5]  is,  a  description  of  the  party's  place  of  abode  as  it  appears  on  the  register ;  for, 
the  main  object  is,  to  shew  that  the  barrister  has  jurisdiction  to  try,  and  that  the 
objector  has  a  right  to  object  to  the  voter's  name  being  on  the  list  ;  and  for  this 
purpose  it  is  necessary  that  the  voter  should  have  the  means  of  identifying  the 
objector  as  a  person  who  is  on  the  register  :  and  it  is  convenient,  therefore,  that  the 
description  in  the  notice  should  correspond  with  that  upon  the  register.  Whether 
or  not,  in  case  of  a  change  of  abode  of  the  objector,  since  his  name  was  placed  upon 
the  register,  it  would  be  requisite  also  to  insert  in  the  notice  his  present  residence, 
it  is  not  necessary  to  determine :  the  inclination  of  my  mind  is  that  it  would  not 
be  necessar)^  The  expression  in  the  sched.  (A.),  No.  5,  is  'A.  B.,  of  [pJace  of 
abode],'  &c.,  which  is  rather  descriptive  of  the  residence  of  the  party  than  of  the 
place  the  notice  is  sent  from.  In  the  notice  to  the  overseers  (No.  4),  the  word 
'of  does  not  appear;  the  signature  is  to  be  simply  thus, — 'A.  B.  [place  of  abode]. 
It  might  be  that  the  one  was  intended  to  give  the  present  place  of  ;ibode,  and 
not  the  other.  But,  at  all  events,  I  think  this  form  No.  5  is  sufficiently  com- 
plied with  by  giving  the  place  of  abode  that  appears  upon  the  register."  And 
Erie,  J.,  said :  "  I  apprehend  there  can  be  no  doubt  that  the  place  of  abode 
jequired  to  be  inserted  in  the  register  by  the  2  W.  4,  c.  45,  is  a  sufficient  description 
of  the  place  of  abode  for  a  notice  of  this  sort.  It  seems  to  me  to  be  most  material 
that  the  same  description  should  lie  gi\'en  in  both."  In  Priien,  App.,  Co.x,  Re-tp., 
'1  C  B.  1,  1  Lutw.  Reg.  Cas.  441,  in  a  notice  of  objection,  the  objector  described 
himself  as  of  "No.  .398  High  Street,  Cheltenham,  on  the  register  of  voters 
[5]  for  the  parish  of  Cirencester : "  on  the  register  so  referred  to,  the  objector  was 
described  as  of  "  Cheltenham  "  only  ;  and  it  was  held  that  the  notice  was  sufficient. 
[Erie,  C.  J.     What  has  the  party  objected  to,  to  do  with  the  residence  of  the  objector  ?] 
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Nothing.  [Williams,  ,).  It  is  suggested  in  Cockburn's  P^loetion  Law,  p.  97,  that  it 
may  Ije  requisite  to  have  the  true  place  of  abode  of  the  objector,  so  as  to  get  a  remedy 
against  him  if  the  objection  turns  out  to  be  frivolo'  s.]  Everybody  knows  that  the 
remedy  in  these  eases  is  anything  but  substantial,  hi  Knmcks,  A}ip.,  Bwokimj,  llusp., 
i  C.  B.  226,  1  Lutw.  Reg.  Cas.  -161,  the  majority  of  the  court, —  I  indal,  C.  J.,  Colt- 
man,  J.,  and  Erie,  J., — held  a  notice  to  be  sutticient  which  described  the  objector  as 
of  his  true  place  of  abode.  But  Maule,  J.,  in  a  very  elaboi-ate  judgment,  expressed 
his  dissent  from  that  conclusion.  The  question  there  turned  upon  the  notices  Nos.  10 
and  11  in  schedule  (B.),  applicable  to  borough  voters;  but  it  involved  precisely  the 
same  principle.  Tindal,  C.  J.,  says, — 2  C.  B.  231, — "It  appears  to  me,  that,  looking 
at  the  concluding  words  of  those  two  forms  they  do  not  in  any  manner  qualify  the 
sense  of  what  had  preceded,  namely,  '  place  of  abode,'  nor  in  any  manner  refer  to  the 
place  of  abode  contained  in  the  list  of  voters;  but  that  the  whole  sentence  is  satisfied, 
if  the  true  place  of  abode  of  the  objector  at  the  time  of  giving  the  notice  is  inserted 
therein.  The  words  between  the  parentheses  are  oidy  '  place  of  abode  ; '  words  which, 
taken  absolutely  and  by  themselves,  and  in  theii'  natural  sense,  would  denote  the  then 
place  of  abode  of  the  party  objecting  ;  for,  the  words  between  the  parentheses  are  not 
'place  of  abode  on  the  list  of  voters,'  which  W'ould  neces.sarily  require  the  construction 
eontenderl  for  by  the  appellant;  nor  are  the  words  'as  on  the  list  of  voters,'  which 
latter  form  would  have  also  necessarily  required  the  same  con.struc-[6]-tion  ;  but  the 
words  within  the  parentheses  are  simply  'place  of  abode,'  and  the  words  that  follow 
contain  .i  separate  and  distinct  proposition  that  such  name,  not  such  place  of  abode, 
is  to  be  found  on  the  list  of  voters."  Again,  at  p.  233, — "  The  words  '  on  the  list  of 
voters '  appear  to  me  to  be  no  more  than  a  direct  allegation  of  the  existence  of  the 
fact  which  has  been  made  essential  b}'  the  17th  section,  namely,  that  the  objector's 
name  is  on  the  register  for  the  county,  or  the  list  of  voters  for  the  borough  (as  the 
case  may  be),  a  fact  the  truth  of  which  may  be  determined  by  the  overseers  by 
leference  to  the  legister  or  list,  of  which  a  copy  is  in  their  custody  ;  or  b}'  the  party 
objected  to,  by  his  inspecting  such  register  or  list,  which  he  is  impowered  by  law  to 
do."  Maule,  J.,  who  goes  very  minutely  into  the  question,  says  :  "It  was  not  denied 
on  the  part  of  the  respondent,  that  the  notices  in  question  ought  to  contain  an  asser- 
tion of  the  right  to  object ;  but  it  was  contended  that  that  right  was  suliicicntly  stated 
in  the  words  '  on  the  list  of  voters  for  the  pai'ish  of  ; '  and  that  the  preceding 

words  '  A.  B.  of  \jAace  of  abode],'  were  not  intended  as  a  statement  of  the  name  and 
addition  of  the  objector  as  inserted  in  the  list,  but  of  his  name  and  addition  at  the 
time  of  signing  the  notice.  It  is  material,  on  this  part  of  the  discussion,  to  obsei-ve 
that  the  immediate  subject  of  iiKjuiry  is,  what  is  the  meaning  of  a  notice  tilled  up 
according  to  the  form;  for,  it  is  such  notice,  and  not  the  form  itself,  that  is  sent 
to  the  party  objected  to.  The  want  of  adverting  to  this  has,  I  think,  produced  some 
confusion.  The  form  of  notice  has  the  words  'place  of  abode'  in  italics,  within 
parentheses,  between  the  words  '  A.  B.,  of,'  and  the  words  '  on  the  list  of  voters  ' :  l)Ut 
these  parentheses  are  not  to  be  retained  in  the  notice  when  drawn,  but  are  only  meant 
to  shew  that  the  words  within  them  are  not  to  be  the  very  words  in  the  notice,  but 
ai  c  [7]  only  a  direction  as  to  what  those  words  shall  be.  This  is  manifest  fiom  the 
woi  d  '  of '  in  the  form  not  being  within  the  ])areiithesis  ;  so  that  a  notice  drawn  accord- 
ing to  the  form  would,  to  take  an  example,  for  tiio  sake  of  clearness,  run  thus, — 'John 
Smith,  of  Broad  Street,  on  the  list  of  voters  for  the  parish  of  St.  Mary,'  without  any 
parentheses.  And  the  question  is,  how  a  notice  in  these  words  should  be  luiderstootl. 
It  is  a  mistake  to  treat  it  as  if  the  jjarentheses  were  retained.  It  is  to  be  observed 
that  the  right  to  object  does  not,  since  the  act  of  Victoria,  depend  on  the  right  to 
vote,  or  the  right  to  be  on  a  list ;  for,  a  per.son  may  have  a  right  to  vote  or  to  be  on 
a  list,  and  yet  have  no  right  to  oljjcct,  if,  in  fact,  his  name  is  not  inserted  in  a  list ;  or 
he  may  have  no  right  to  vote  or  to  be  on  a  list,  and  yet  may  have  a  right  to  object, 
in  respect  of  being  in  fact  on  a  list.  The  right  to  object,  therefore,  being  entirely 
dependent  on  sonic  one  entry  in  a  list  of  voters,  whether  the  name  and  jilaco  of  abode 
be  correctly  stilted  in  such  entry  oi'  not,  it  seems  to  me  that  such  construction  of  the 
forms  is  more  conformable  to  the  general  rules  of  law,  and  to  the  intention  of  the  act 
of  Victoria,  which  rcqniics  the  notices  to  point  out,  distinctly,  which  of  all  the  entries 
in  the  list  is  that  which  is  relied  on  as  the  foundation  of  the  right  to  olijoct  ;  thus,  not 
merely  claiming  the  right,  or  making  a  general  assertion,  from  which  it  might  be 
inferred,  but  (in  conformity  with  the  rule  which  prevails  with  respect  to  the  exercise 
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of  powers  or  authorities  by  wiitiiij,')  shewing,  in  partifuhii-,  the  fact  on  which  the  right 
depends,  and  enabling  the  voter  to  ascertain,  by  a  simple  inspection  of  the  list  referred 
to,  whether  the  right  to  object  which  is  relied  on  does  reall}'  exist.  A  minute  con- 
sideration of  the  terms  of  a  notice  drawn  according  to  the  form  confirms  this  con- 
struction ;  the  natural  and  obvious  meaning  of  the  words  '  on  the  list  [8]  of  voters  for 
the  parish  of  St.  Mary,'  following  the  words  'John  Smith,  of  Broad  Street'  (to  use 
the  same  example  as  before),  is,  that  'John  Smith '  and  'Broad  Street,'  are  mentioned 
in  the  list  as  the  name  and  place  of  abode  of  a  voter,  and  not  that  the  objector  is  a 
person  whose  present  name  and  place  of  abode  are  'John  Smith,  of  Broad  Street,'  but 
whose  name  and  place  of  abode  on  the  list  may  be  the  same  or  different.  It  can 
hardly  be  denied,  that,  in  the  ab.sence  of  parentheses,  the  words  '  on  the  register  of 
voters  for  the  parish  of  St  Mary '  are  left  to  operate,  in  like  mannei',  on  the  whole 
clause  which  piecedes  them, — '  John  Smith,  of  Broad  Street,' — or  they  operate  on  no 
part  of  it;  for,  it  seems  very  difficult  to  contend  that  they  operate  differently  on  the 
words  'John  Smith,'  and  on  the  intervening  words  'of  Broad  Street,'  so  as  to  mean 
that  the  name  of  the  voter  on  the  list  was  '  John  Smith,'  but  not  to  mean  that  the 
place  of  abode  on  the  list  was  '  Broad  Street ; '  and,  accordingly,  it  was  argued  for  the 
respondent  that  the  words  '  on  the  list,'  &c.  did  not  import  that  either  the  name 
'John  Smith,'  or  the  place  of  abode  'Broad  Street,'  was  mentioned  on  the  list;  and 
that  is,  certainly,  a  more  reasonable  construction  than  that  which  treats  the  words 
'on  the  list,' &c.,  as  operating  on  the  words 'John  Smith,' and  as  having  no  opera- 
tion on  the  intervem'ng  words  '  of  Broad  Street;'  which  construction  seems  to  rest 
on  a  tacit  but  erroneous  application  of  the  parentheses  which  are  found  in  the 
form,  to  the  words  of  the  actual  notice,  in  which  they  are  not  found.  That  the 
notice  is  to  be  understood,  not  merely  as  affiiming  that  the  objector  is  on  the  list 
of  voters,  and  therefore  has  a  right  to  object,  but  as  referring  to  a  particular  entry, 
is  further  confirmed  by  the  forms  requiring  the  notices  to  specify  the  particular 
list  on  which  the  oljjector  is  to  be  found.  If  it  were  intended  as  a  mere  assertion 
[9]  of  a  right  to  object,  it  would  be  sufficient  to  state  that  the  objector  was  on  a  list 
of  voters  for  the  borough,  and,  in  the  corresponding  case  in  counties,  that  the  objector 
was  on  the  register,  without  saying,  as  is  required  by  schedule  (A.),  No.  .5,  for  what 
parish.  As  the  particular  list  is  referred  to,  it  is  natural  that  the  particuhir  entry 
itself  should  al.so  be  referred  to,  each  reference  being  in  fuitherance  of  the  same  object. 
It  was  contended  for  the  respondent,  that,  b^'  the  construction  contended  for  by  the 
appellant,  a  voter  who  might  wish  to  communicate  with  the  objector,  might  be 
prevented  doing  so  in  the  case  of  an  objector  whose  present  place  of  abode  was  diflferent 
from  that  on  the  list  referred  to,  whether  this  difference  arose  from  error  or  from 
change.  But  it  is  doubtful  whether  the  act  contemplated  any  such  communication  ; 
it  does  not  authorize  or  require  it ;  it  imposes  no  duty  to  make,  nor  confers  any  right 
on  the  maker  of,  anj?  such  communication.  But,  if  it  did  contemplate  such  communi- 
cations, such  commiuiications  must  probably  be  very  rare.  The  cases  of  error  and 
change  are  a  very  small  portion  of  the  whole  number  of  cases ;  and  such  errors  or 
changes  as  would  prevent  the  objector  being  reached  by  a  letter  directed  to  him  at  his 
abode  as  mentioned  in  the  list,  must  be  a  very  small  portion  of  the  whole  number  of 
cases  of  error  and  change  :  and  it  may  be  observed,  that,  in  the  case  in  judgment,  no 
such  inconvenience  did  arise.  The  legislature,  in  the  much  more  important  case  of 
the  service  of  a  notice  of  objection, — the  giving  of  which  is  essential  to  the  objector's 
right,  and  the  receipt  of  it  to  the  voter's  defence, — has  considered  that  it  is  sufficient 
to  send  the  notice  to  the  abode  mentioned  in  the  list.  Indeed,  the  general  scope  of 
the  act  of  Victoria  seems  to  be,  that,  for  all  purposes  coiuiected  with  registration,  the 
desciiption  on  the  list,  both  Ijy  name  and  place  of  [10]  abode,  shall  be  taken  to  be 
the  true  description."  And,  towards  the  close  of  his  judgment,  speaking  of  the  relative 
convenience  of  the  two  constructions,  the  learned  judge  says, — "With  regard  to  the 
comparative  convenience  in  practice  of  the  two  constructions,  there  seems  no  doubt 
that  that  of  the  appellant  is  to  be  preferred.  It  enables  the  party  objected  to,  and 
the  revising-barrister,  easily  to  ascertain  by  inspection  of  the  notice  and  list,  without 
any  extrinsic  evidence,  whether  the  notice  is  sufficient,  inasmuch  as,  on  this  construction, 
where  the  place  of  abode  in  the  notice  is  the  same  as  on  the  register,  no  question  of  law 
or  fact  can  be  made  as  to  its  validity  ;  whereas,  if  the  respondent's  construction  is  to 
prevail,  many  questions  of  law  may  probably  arise  as  to  what  is  a  sufficient  description 
in  the  notice  of  the  place  of  abode, — whether  the  county,  parish,  or  post-town  is  to 
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be  mentioned  :  and  these  will  be  the  more  numerous  and  doubtful,  from  the  uncert;iinty 
of  what  the  object  was  for  which  the  insertion  of  the  present  place  of  abode  was 
required  by  the  act  ;  and  in  all  cases  it  must  be  a  matter  of  evidence,  and  may  be  one 
of  controversy,  before  the  revising-barrister,  whether  the  place  of  aljode  be  in  fact 
truly  stated  in  the  notice.  It  was  also  suggested  that  the  identitication  of  the  voter 
by  his  place  of  abode  on  the  list  would  be  unnecessary  in  a  notice  of  objection,  except 
in  the  case  of  two  voters  of  the  same  name  being  on  the  list :  Ijut  this  is  no  answer 
to  the  argument  arising  from  the  convenience  of  the  rule  I'equiritig  identification  by 
Christian  name,  surname,  and  place  of  abode  :  all  three  may  be  necessary  in  some 
cases,  and  they  are  required  in  all,  for  the  sake  of  uniformity,  simplicity,  and  con- 
venience." [Crowder,  J.  The  judgment  of  Erie,  J.,  in  that  case  is  very  cogent. 
What  would  a  man  of  ordinary  understanding,  looking  at  this  schedule,  understand 
[11]  that  he  was  to  do?  It  must  be  observed  that  thei'e  is  a  marked  distinction 
l)etween  the  requirement  as  to  the  place  of  abode  of  the  objector  and  that  of  the 
person  objected  to.]  No  case  has  ever  decided  such  a  notice  as  this  to  be  bad.  If 
the  thing  answers  the  purpose  of  a  notice,  it  must  be  quite  immaterial  which  mode  of 
description,  is  adopted.  At  all  events,  this  can  l)e  no  more  than  an  inaccuracy  of 
description  which  the  I'evising- barrister  had  power  to  amend  under  s.  101.  That 
.section  provides  that  "no  misnomer  or  inaccurate  description  of  any  person,  place,  or 
thing  named  or  described  in  any  schedule  to  this  act  annexed,  or  in  any  list  or  register 
of  voters,  or  in  any  notice  required  by  this  act,  shall  in  anywise  prevent  or  abridge 
the  operation  of  this  act  with  respect  to  such  person,  place,  or  thing,  provided  that 
such  person,  place,  or  thing  shall  be  so  denominated  in  such  schedule,  list,  register,  or 
notice  as  to  be  commonly  understood."  That  shews  that  technical  objections  are  not 
intended  to  pi'evail,  but  that  it  is  enough  if  the  description  is  such  that  it  cannot 
mislead  the  person  to  be  attected  by  it.  [Erie,  C.  J.  Has  any  case  decided  that  that 
provision  applies  to  a  case  where  the  description  given  is  that  which  was  intended 
to  l)e  given!]  Not  precisely;  but  it  is  generally  assumed  tiiat  the  notice  will  bo 
upheld  where  it  answers  the  purpose  foi'  which  it  is  given. 

Maenamara,  for  the  respondent.  It  must  now  be  taken  to  have  been  definitively 
decided,  by  the  ojjinions  of  the  majority  of  the  court  in  Knowhs,  App.,  Birjokiiiij,  Ilogp., 
that  the  notice  of  oltjection  must  give  the  true  place  of  abode  of  the  objector  at  the 
time  of  giving  the  notice.  And  there  is  good  reason  for  so  holding  ;  for,  in  the  county 
lists,  the  place  of  abode  of  the  party  does  not  appear  at  all :  it  merely  designates  the 
qualifying  property.  The  voter  may  be  in  Australia,  or  "  tiavel-[12]-ling  abroad," — 
Walker,  App.,  I'atjne,  Resp.,  2  C.  B.  12,  1  Lutw.  Reg.  Cas.  'iib.  In  Toms,  yipp.,  Cnmming, 
Resp.,  8  Scott,  N.  K.  910,  7  M.  &  G.  88,  I  Lutw.  Keg.  Cas.  200,  Maule,  .).,  gives  much 
the  same  reason  for  re({uiiing  the  true  place  of  abode  as  is  given  in  Cockburn's  Election 
Law.  And  in  JVooUdt,  App.,  Dans,  Rasp.,  4  C.  B.  11. ''i,  1  Lutw.  Keg.  Cas.  GOT, 
Wilde,  C.  J.,  says  :  "  By  this  enactment,  the  legislature  plainly  intended  that  the  notice 
to  be  given  shoukl  therein  set  forth  all  the  I'eciuisite  particiiiais  to  inform  the  ])arty 
to  whom  the  notice  was  to  be  given,  of  the  place  of  abode  of  the  objector  :  anrl  it  should 
be  ob.served  that  voters  for  counties,  in  respect  of  property  (lualiticalions,  are  not,  like 
voters  for  boroughs,  restricted  as  to  the  place  of  their  residence."  [Williams,  J.  The 
description  there  per  se  was  clcai'ly  insufficient ;  anil  the  court  held  that  the  mis- 
description could  not  be  aided  by  coupling  the  notice  with  the  register.]  There  is 
good  icason  why  the  objector  should  be  required  to  give  his  own  true  place  of  al)ode, 
which  he  must  know  :  and  the  inconvenionco  which  would  result  from  a  contrary 
decision  is  al)unilantly  pointcfl  out  in  the  judgment  of  i'indal,  C.  .1.,  in  Kaowlr.i,  A)>p., 
Bni)kinij,  J!>:s/i.,  already  referred  to,  as  well  as  in  that  of  Lrlu,  .1.,  who  .says,^"The 
appellant's  cijiitcntion  that  the  words  '  on  the  list  of  voters,'  iVc,  apply  to  the  place 
of  alioilc,  and  that  the  foiin  in  question  is  to  be  understood  to  mean  'A  B.,  described 
on  the  list  of  voters  to  be  of  the  place  of  abode,'  a])pears  to  me  to  be  open  to  several 
objections.  First,  that  the  words  must  be  altered  l)cfore  they  express  this  meaning; 
whereas,  they  are  capable  of  a  sensible  application  without  any  alteration.  Secondly, 
when  so  altered,  they  contain  an  inmiatcrial  statement ;  whereas,  if  applied  to  the 
person,  they  are  material  to  shew  his  qualiticalioii.  Thirdly,  it  gives  dilVerent  meanings 
to  the  same  words  in  two  acts  in  pari  materia.  Anil,  [13]  fourthly,  if  the  described 
place  of  abode  had  been  intended,  these  words  would  lia\c  been  used,  for  they  arc 
used  on  several  occasions  in  both  sUitutcs,  where  the  writer'  of  a  notice  is  leferrcd  to 
the  list  for  the  place  of  abode  of  anothci'  peison  whom  he  may  not  know  otherwise 
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than  from  the  list  ;  hut  the  words  in  (junstioii  in  other  instances  denote  the  true  place 
of  abode  of  the  writer,  which  he  is  presumed  by  the  legislature  to  be  able  to  give 
without  ditficulty.  I  cannot  discover  any  good  effect  from  requiring  the  place  of 
abode  as  described  in  the  list,  instead  of  the  true  place.  If  communication  is  contem- 
plated, the  true  place  is  best.  If  the  name  occurs  only  once,  the  identit}^  is  clear, 
without  referring  to  place.  If  the  name  occurs  t^v^ce,  the  objectoi'  is  identified  at  the 
revision,  which  is  as  early  as  can  be  useful,  if  no  communication  is  intended.  If  pre- 
tended objectors  are  to  be  guarded  against,  there  would  lie  no  security  from  requiring 
the  place  to  be  transcribed.  [Williams,  J.  If  the  place  of  abode  at  the  time  of  giving 
the  notice  were  inserted,  would  not  that  give  rise  to  a  ditriculty  in  ascertaining  whether 
the  party  objecting  is  qualified  to  object  I]  That  ditficulty  is  advei'ted  to  in  the  judg- 
ment in  Kniivh;s,  ■^l'l'-i  t>>'ookin(i,  7i'e,</).  [Williams,  J.  In  Iliiiton,  --tpp.,  Hinfon,  Iltq)., 
8  Scott,  N.  K.  995,  7  M.  &  0.16.3,  1  Lutw.  Reg.  Cas.  259,  it  was  held  that  whether 
or  not  the  name  sul>scribed  to  a  notice  of  objection  is  .so  subscribed  as  to  be  commonly 
understood  to  be  the  same  as  that  by  which  the  objector  is  designated  in  the  list  of 
voters,  is  a  question  of  fact  only,  and  not  of  law,  and  therefore  one  that  cannot  properly 
be  referred  to  this  court.  There,  the  notice  of  objection  was  signed  "  William 
Nicholas ; ''  and  in  the  list  of  voters  "  William  Nickless."  Byles,  J.  Suppose  the 
objector  has  changed  his  name  since  the  making  of  the  list,  how  is  he  to  describe 
himself  I]  By  the  name  [14]  which  he  bears  at  the  time  of  giving  the  notice. 
[Williams,  J.  Would  the  notice  be  bad,  if  he  signed  his  name  as  it  appeared  on  the 
register  ?]  Clearly  it  would.  Then,  this  is  not  a  case  of  inaccurate  description,  so 
as  to  be  aided  by  the  101st  section.  It  is  clear,  that,  when  Mr.  Mellwurne  wrote 
"Cowliill,  Helper,"  he  did  not  intend  to  describe  "Gutter"  as  his  place  of  abode.  In 
Gadshi/,  Ajiji.,  IVarhnrtoii,  Ite.tp.,  there  was  no  false  sfcxtement:  the  only  question  vras, 
whether  the  notice  should  not  have  been  more  explicit.  The  opinion  there  intimated 
by  Maule,  J.,  has  since  been  dissented  from  and  overruled  :  the  true  doctrine  is  to  be 
found  in  Kuowles,  App.,  BrooMrif/,  h'exp.  Reason  and  convenience  impei'atively  require 
that  the  true  place  of  abode,  and  that  alone,  should  be  given. 

Hayes,  Serjt.,  in  reply.  The  whole  matter  is  so  thoroughly  sifted  in  the  judg- 
ments given  in  Knmrlcs,  Ajip.,  Brooking,  Bisp.,  that  nothing  more  can  be  said.  The 
notion  that  personal  communication  was  contemplated  is  perfectly  idle  and  illusory 
That  case  still  leaves  it  an  open  question  how  the  party  must  describe  himself  where 
there  has  l>een  a  change  of  abode.  It  is  submitted  that  the  one  will  answer  the  purpose 
the  legislature  had  in  view  as  well  as  the  othei'.  [Byles,  J.  What  do  you  say  to  the 
case  put  as  to  the  change  of  name  ?]  It  is  submitted  that  the  objector  could  only  sign 
a  valid  notice  with  the  name  by  which  he  appeared  on  the  register, — unless,  indeed, 
he  signed  both  At  all  events,  the  inaceuracv  is  aided  by  the  101st  section.  In 
Feddon,  App.,  Sau-i/er.x,  Hesp.,  12  C.  B.  680,  2  Lutw.  Reg.  Cas.  246,  Tindal,  C.  J.,  says, 
— "The  101st  section,  I  think,  afl'ords  some  light:  it  enacts,  &c.  I  think  the  fair 
meaning  of  that  section  is,  that,  in  dealing  with  these  notices,  we  are  not  to  put  a 
mere  technical  and  critical  construction  upon  them,  but  to  look  at  [15]  them  as  persons 
of  plain  common  sense  would  read  them  :  and,  if  we  see  that  the  objector  in  his  notice 
so  describes  himself  as  that  any  man  of  ordinary  intelligence  may  understand  what  he 
means,  the  notice  is  a  sufficient  compliance  with  the  act."  [Williams,  J.  There  the 
party  did  not  deserilje  that  which  he  meant  to  describe.  Here  he  has.]  He  meant  to 
describe  his  place  of  abode  as  the  act  of  parliament  required  him  to  describe  it,  and, 
instead  of  "  Gutter  "  he  writes  "  Cowhill,  Belper."  [Williams,  J.  He  clearly  did  not 
mean  in  the  notice  to  describe  his  present  place  of  abode.  Erie,  J.  The  objector 
has  fallen  into  no  mistake  of  fact :  he  has  merely  misapprehended  a  requirement  of 
the  law.] 

Erle,  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  in  this  case 
was  right.  The  objector  is  bound  by  the  act  of  parliament  to  give  in  his  notice  of 
objection  his  "  place  of  abode."  The  question  which  has  been  argued  before  us  is, 
whether,  seeing  the  way  in  which  those  words  appear  in  the  act.  they  mean  his  place 
of  abode  as  mentioned  on  the  register,  or  his  true  place  of  abode, — his  then  or  his  present 
place  of  abode.  I  am  of  opinion  that  the  words  used  would  in  their  ordinary  accepta- 
tion mean  the  present  place  of  abode  of  the  party.  I  think  it  was  a  decided  question 
at  the  time  the  case  of  Knoivlc.'',  App.,  Brooking,  Resp.,  was  before  the  court.  It  was 
there  decided  by  the  majority  of  the  court,  and  thus  became  res  judicata,  that  a  notice 
of  objection,  pursuant  to  the  6  &  7  Vict.  c.  18,  s.  17,  sched.  (B.),  Nos.  10,  11,  signed 
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by  the  ohjcetur  with  the  addition  of  his  true  place  of  abode,  was  sufficient,  notwith- 
standinj;  it  differed  from  that  erroneously  placed  against  his  name  in  the  list  of  voters. 
I  am  at  a  loss  to  see  how  it  can  be  said  that  the  legislature  meant  by  the  words  "  place 
of  abode"  either  the  place  [16]  of  abode  described  in  the  register,  or  the  true  place  of 
abode,  at  the  option  of  the  party.  I  think  that,  it  having  been  decided  in  that  case 
that  the  insertion  in  the  notice  of  the  present  place  of  abode  of  the  objector  is  a  com- 
pliance with  the  act,  I  should  be  conflicting  with  that  decision  if  I  held  that  the  inser- 
tion of  the  past  place  of  abode  would  also  be  a  compliance  with  the  act.  It  would  be 
giving  an  unreasonable  construction  to  the  statute  to  hold  that  the  objectoi'  has  the 
option  of  using  either  his  present  or  his  late  place  of  abode.  At  all  events,  that  being 
a  matter  which  has  been  decided  on  great  deliberation,  I  adhere  to  it.  I  observe  that 
the  relative  conveniences  of  the  one  construction  and  of  the  other  were  gone  into  with 
elaborate  minuteness  by  the  Lord  Chief  .Justice  Tindal  on  the  one  side  and  Mr.  Justice 
Maule  on  the  other.  I  took  part  in  the  decision,  and  concurred  in  the  view  taken  by 
the  majority  of  the  court.  But  I  do  not  say,  that,  if  it  were  res  no\'a,  I  should  not 
be  disposed  to  be  astute  to  ])ut  such  a  construction  upon  the  notice  as  would  make  the 
document  valid,  seeing  that  nobody  has  been  misled  by  it.  As  to  the  101st  section, 
we  should  be  ruiuiing  counter  to  what  has  in  numerous  cases  been  held  to  be  the  true 
construction  of  the  provision  that  "no  misnomer  or  inaccurate  description  of  any 
person,  place,  or  thing  named  or  described  in  any  schedule  to  the  act  annexed,  or  in 
any  li.5t  or  register  of  voters,  or  in  any  notice  required  by  the  act,  shall  in  anywise 
prevent  or  abridge  the  operation  of  the  act  with  respect  to  such  person,  place,  or 
thing,  provided  that  such  person,  place,  or  thing  shall  l)e  so  denominated  in  such 
schedule,  li.st,  register,  or  notice,  as  to  be  commonly  understood,"  if  we  were  to  hold 
it  to  be  applicable  to  a  case  where  the  party  distinctly  intended  the  place  of  abode  he 
has  put  down,  and  made  no  mistake  therein  in  the  way  of  misnomer  [17]  or  inaccurate 
description,  but  merely  mistook  the  requirement  of  the  law.  For  these  reasons,  I  am 
of  opinion  that  the  decision  of  the  revising-barristcr  is  right.  I  say  nothing  about  the 
comparative  advantages  or  disadvantages  arising  from  either  construction  ;  for,  it  is 
impossible  to  add  anything  to  the  arguments  urged  in  Knoirle-^,  App.,  Brookinij,  Itesp., 
by  Tindal,  C.  J.,  on  the  one  hand,  and  Maule,  J.,  on  the  other. 

Wif.Li.\.MS,  J.  I  am  entirely  of  the  same  opinion.  The  point  arises  upon  the 
construction  of  the  form  No.  5  in  schedule  (A.) ;  the  question  being,  what  is  the  meaning 
of  "  place  of  abode  "  in  the  form  there  given.  It  seems  to  me  to  be  abundantly  clear 
that  it  must  mean  either  the  place  of  abode  as  described  in  the  register,  or  the  present 
place  of  abode  of  the  person  objecting.  It  never  could  have  intended  either  t'le  one 
or  the  other,  at  the  option  of  the  party.  It  is  for  us  to  decide  which  of  the  two  it 
means.  If  the  matter  were  free  from  authority,  I  should  have  no  hesitation  in  holding 
that  the  natural  meaning  of  the  words  "place  of  abode  "  in  the  form  in  (|uestion,  as 
well  as  in  No.  4,  is  the  present  j)lace  of  abode.  If  authority  were  wanting,  that  of  the 
case  of  Knov'les,  App.,  Brooking,  llcsp.,  is  clear  and  direct.  It  was  there  held,  that  it  is 
sufficient  to  state  the  true  place  of  abode.  If  it  be  sufficient,  it  can  only  be  so  because 
the  legislature  meant  it ;  and,  if  they  meant  that,  they  could  not  have  meant  that  the 
objector  was  at  liberty  to  descrilic  himself  I)y  his  place  of  abode  as  given  in  the  register. 
That  case,  therefore,  is  an  authority  for  our  holding  that  the  notice  which  has  been 
given  in  this  case  is  not  in  conformity  with  the  statute.  Then  it  is  said  that  the 
objection  is  cured  by  the  101st  section  of  the  act,  which  provides  that  "no  misnomer 
or  inaccurate  desciiption  of  any  person,  place,  or  thing  named  or  de-[18]-scribed  in  an}' 
schedule  to  this  act  annexed,  or  in  any  list  or  register  of  voters,  or  in  any  notice  required 
by  thi.s  act,  shall  in  any  wise  prevent  or  altridge  the  O])('ration  of  this  act  with  icspect 
to  such  person,  jjlace,  or  thing,  pi'ovided  that  sucli  person,  place,  or  thing  shall  be  so 
denominated  in  such  schefiule,  list,  i-egister,  or  notice,  as  to  be  conunonly  understood." 
For  the  pur[)ose  of  this  point,  it  must  be  assumed  that  the  law  is,  that  the  objector 
should  in  his  notice  dcscrilie  himself  as  of  his  present  place  of  abode.  I  understand 
the  meaiu'ng  of  this  provision  in  tiie  101st  .section  to  be,  that,  if  the  objectoi-  intended 
to  comply  with  the  act,  and  intcTided  to  describe  hi.s  present  place  of  aliode,  notwith- 
standing any  mistake  or  inaccuracy  in  the  mode  of  doing  it,  such  mistake  would  not 
invalidate  the  notice,  provided  the  description  were  such  ius  to  bo  commonly  understood. 
But  that  clcarlj'  has  no  application  to  a  case  like  this,  where  the  parly  confes.sedly 
did  not  intend  to  describe  his  present  place  of  abode,  liut  intended  to  describe 
something  else. 
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CRO'ttTJEE,  J.  I  must  own  that  I  have  been  unable  during  the  aigument  which  has 
been  urged  on  the  part  of  the  appellant  to  entertain  any  doubt,  whether  the  question 
is  looked  at  with  reference  to  the  7th  section  of  the  statute  and  the  form  given  in 
schedule  (A.)  alone,  or  whether  it  is  looked  at  with  the  aid  of  the  authorities  which  have 
been  decided  upon  it.  Any  person  looking  at  the  statute  and  at  the  form  referred  to 
(No.  5), — which  is  to  be  signed  "  A.  B.,  of  [place  of  abode],  on  the  register  of  voters 
for  the  parish  of  "  would  naturally  understand  the  meaning  of  that  direction 

to  be,  that  the  person  so  signing  the  notice  must  describe  himself  as  of  his  true  place  of 
abode  at  the  time  he  so  signed  it.  Very  great  ingenuity  has  been  exercised  for  the 
purpose  of  shewing  [19]  that  the  statute  means  something  difterent ;  and  several 
authorities  ha\'e  been  referred  to.  I  agree  with  my  Lord  that  the  case  of  Kiurwle.% 
Aj>p.,  Brooking,  Besp.,  contains  every  argument  which  could  be  urged  on  the  one  side  and 
on  the  other  by  two  of  the  most  learned  and  acute  lawyers  who  ever  sat  upon  this 
bench, — the  late  Lord  Chief  Justice  Tindal  and  Mr.  Justice  Maule  :  and  I  may  say,  that, 
in  addition  to  what  was  said  by  the  former  of  those  two  learned  judges,  we  have  the  very 
cogent  arguments  of  the  present  Lord  Chief  Justice,  who  on  that  occasion  concurred 
with  the  view  taken  by  the  Lord  Chief  Justice  Tindal.  And  I  must  say  that  I  think 
there  is  a  great  deal  of  good  sense  and  sound  argument  on  the  side  of  the  majority. 
But,  in  either  \iew,  that  case  utterly  desti'oys  the  argument  which  has  Ijeen  urged  before 
us  to-flay  by  mv  lirother  Haj'es,  viz.  that  it  is  optional  with  the  objector  to  describe 
him.self  either  of  his  place  of  abode  as  stated  in  the  register  or  of  his  present  and  true 
place  of  abode  ;  for,  there  the  whole  court  were  agreed  that  there  was  only  one  place 
of  abode  which  could  be  inserted,  though  they  differed  as  to  which  that  one  should  be. 
The  authority  of  that  case  is  conclusive.  I  do  not  consider  it  necessary  to  go  into  the 
question  of  the  balance  of  convenience  of  the  one  view  or  the  other,  though  I  must 
confess  I  should  have  had  little  difficulty  in  deciding  with  the  majority.  It  is  expedient 
to  adhere  to  that  decision.  As  to  the  other  point, — which  was  a  mere  straw  caught  at 
by  the  learned  Serjeant  to  prolong  the  struggle, — the  authorities  cleai'ly  shew  that  the 
101st  section  of  the  6  i^-  7  Vict.  c.  18,  never  was  intended  to  apply  to  such  a  ease  as 
this.  The  inaccuracy  of  description  there  referred  to  is  an  inaccuracy  or  imperfection 
in  the  mode  of  desci'ibing  that  which  the  paity  intended  to  describe.  Notwithstanding 
all  the  ingeiuiity  which  was  brought  to  bear  [20]  upon  the  argument  in  Knmvles,  App., 
Brooking,  Ilexp.,  both  at  the  Bar  and  by  the  several  membei-s  of  the  court,  it  was  never 
for  a  moment  suggested  that  the  defect  could  be  cured  by  the  101st  .section:  and, 
though  I  do  not  say  that  that  is  or  ought  to  be  conclusive,  it  is  at  all  events  well  worthy 
of  consideration.  Here,  the  objector  intended  to  describe  his  place  of  abode  as  he  has 
done  :  he  did  not  write  "  Cowhill,  Belper,"  by  mistake  for  "  Gutter  "  ;  but,  mistaking 
the  place  of  abode  intended  by  the  statute,  he  designedly  described  himself  as  of  his 
late,  instead  of  his  present,  place  of  abode.  I  am  clearly  of  opinion  that  the  decision 
of  the  revising-barrister  was  right,  and  must  be  affirmed. 

Byles,  J.  I  entirely  concur  in  the  conclusion  at  which  my  Lord  and  my  two  learned 
Brothers  have  arrived  :  and  I  place  my  judgment  entirely  on  the  weight  of  authority. 
The  ease  oi  Knmch^,  App.,  Brooking,  Eesp.,  has  decided  that  the  "  place  of  abode  "  meant 
to  be  given  by  the  objector  in  the  forms  numbered  4  and  5  in  schedule  (A.)  is,  his  true 
place  of  abode  at  the  time  he  signs  the  notice.  Further,  I  think  that  that  case  has 
also  impliedly  decided  the  other  question,  viz.  that  the  101st  section  is  inapplicable. 
On  the  ground,  therefore,  that  this  is  res  judicata,  I  agree  with  the  rest  of  the  court 
in  thinking  that  the  decision  of  the  revising-barrister  should  be  affirmed. 

Decision  affirmed,  with  costs. 


[21]    South  Lancashire. — Township  of  Manchester. 

Joseph  Sherlock,  Appellant;  John  Steward,  Respondent.    Nov.  19th,  1859. 

[S.  C.  K.  &  G.  286  ;  29  L.  J.  C.  P.  87  ;  1  L.  T.  100;  6  Jur.  N.  S.  611.  Eeferred 
to,  IloUtston  v.  Cope,  1871,  L.  R.  6  C.  P.  298;  Buckley  v.  Wrigley,  1871,  L.  K. 
7  C.  P.  189.] 

A.  and  several  other  persons  claimed  to  be  registered  for  a  covmty  as  the  owners  each 
of  an  undivided  thirty-fifth  share  of  freehold  property  producing  a  net  rental  sufficient 
to  give  to  each  of  them  21.  Os.  6d.  per  annum.     This  was  reduced  below  lOs.  to  each 
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owner  hy  the  iillowanee  of  ;i  commission  of  51.  a  year  to  one  of  the  thirt}'-fi\e,  who 
undertook  the  management  of  the  property  and  the  transmission  to  each  of  the 
others  of  his  share.  The  revisiiig-harrister  having  found  that  "the  allowance  of 
such  commission  was  from  the  nature  of  the  pi-operty,  necessary  for  the  collection 
of  the  rents," — Held  that  the  court  was  bound  l)y  his  finding,  and  therefore  could 
not  say  that  the  claimants  had  freeholds  of  the  cleai'  yearly  value  of  40s. — But,  the 
case  being  fairly  arguable,  costs  were  not  given. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  southern  division  of 
the  county  of  Lancaster,  on  the  20th  of  September,  18.59,  John  Steward  objected  to 
the  name  of  Joseph  Sherlock,  juu.,  being  retained  in  the  Manchester  list  of  voters  for 
the  southern  division  of  the  county  of  Lancaster. 

The  .said  Joseph  Sherlock  was  entitled  to  one  undivided  thirty-fifth  share  in  property 
in  Bloom  Street  and  Richmond  Street,  Manchester,  the  gross  rental  of  which  was 
1101.  14s.  4d.  The  out-goings  for  the  year  ending  on  the  31st  of  July,  1859,  amounted 
to  .391.  17s.  6d.,  without  including  the  sum  of  51.  hereafter  mentioned, — leaving  701. 
16s.  lOd.,  or  about  21.  Os   6d.  per  share. 

The  property  was  managed  by  one  of  the  owners,  who  was  allowed  a  com- 
mission of  51.  per  annum  for  receiving  the  rents  and  transmitting  to  each  ownei' 
his  shai-e  ;  and  which  sum  being  deducted  from  701.  l(5s.  lOd.  left  less  than  40s. 
per  share. 

It  was  objected  that  the  property  did  not  produce  a  clear  40s.  per  share  to  the 
several  owners. 

The  revising-barrister  found  that  the  allowance  of  such  commission  was,  from  the 
nature  of  the  pi-operty,  necessary  for  the  collection  of  the  rents ;  and  he  thought 
that  such  allowance  was  a  chaige  reducing  the  clear  yearly  value  of  the  property  to 
each  of  the  owners  to  a  sum  below  40s.,  and  therefore  struck  out  the  name  of  [22] 
the  appellant  and  twenty-one  other  owners  of  shares  in  the  property. 

If  this  objection  was  a  good  one,  the  decision  was  to  be  affirmed  ;  if  not,  the  names 
of  the  appellants  (Joseph  Sherlock  and  the  other  twenty-one  owners)  were  to  be 
restored  to  the  register. 

Welsby,  for  the  appellant.  The  decision  of  the  revising-barrister  was  wrong.  It 
will  bo  attempted  to  be  supported  by  the  case  of  ILuiiilton,  App.,  7ia«,  llesp.,  12  C.  B. 
G31,  2  Lutw.  Keg.  Cas.  213.  There,  A.  was  registered  as  a  county  voter  in  respect 
of  an  undivided  thirtieth  share  of  certain  freehold  property  which  was  let  at  a  gross 
yearly  rent  of  751.  15s.,  with  an  agreement  that  the  landlords  should  pay  all  rates 
and  taxes.  These  reduced  the  ainuial  value  to  631.  3s.  7d.,  and  there  was  a  further 
charge  of  11.  6s.  for  expenses  of  collection.  The  average  annual  exjicnses  of  repairs, 
which  were  done  by  the  landlords,  and  which  the  revising-barrister  fomid  were  nece.s- 
.sary  to  enable  them  to  obtain  the  net  rent  of  631.  3s.  7d.,  had  for  the  proceeding  six  years 
been  41.  per  ainium.  The  revising-bariistcr  decided  that  the  cost  of  repairs  must  be 
deducted  from  the  rent,  for  the  purpose  of  ascertaining  the  yearly  value,  and  conse- 
quently that  A.'s  interest  was  of  less  than  the  value  of  40s.  by  the  year,  and  he 
expunged  his  name  fiom  the  list :  and  it  was  held  that  he  had  correctly  decided. 
That  case  turned  upon  the  question  of  repairs;  nothing  was  said  as  to  the  expenses 
of  collection.  The  true  criterion  is,  what  is  the  property  worth?  what  would  it 
produce  in  the  hands  of  a  tenant?  The  expenses  incident  to  the  collection  of  the 
rents  are  not  to  be  charged  as  a  deduction  from  the  yearly  value  of  the  property,  any 
more  than  the  .salary  of  a  steward  would  be,  or  the  expense  of  an  audit  dinner.  The 
question  is,  whether  the  [)aities  are  en-[23]-titled  to  receive  fi-oni  the  property  40s.  a 
year  over  and  above  all  rents  and  charges  payable  out  of  or  in  i-cspect  of  the  same. 
Here,  each  is  entitled  to  receive  21.  Os.  6d.  a  year.  [Crowder,  J.  Asthnry,  Ajip., 
Jlr.nilcrson,  Ii'csp.,  15  C.  B.  251,  1  K.  &  G.  6,  shews  that  the  true  test  is,  what  would 
a  tenant  give  for  it.l  Jcrvis,  C.  J.,  there  says,— ''The  true  <incstion  is,  what  is  the 
land  i-casonably  worth?  what  would  it  fetch  in  the  market?"  [Crowder,  J.  In 
I'.riuinxh,  A  pp.,  The  ()vi-rsra:<  of  Stoke,  I!is-p.,  11  C.  B.  29,  2  Lutw.  Keg.  Cas.  189, 
Maule,  J.,  in  the  course  of  the  argument,  puts  this  case, — "Suppose  a  man  agreed  to 
stand  in  the  claimant's  shoes, — would  it  lie  worth  his  while  to  give  40s.  a  year  for  his 
interest  in  the  land  ? "  Williams,  J.  The  revising  barrister  has  found  that  the  employ- 
ment of  a  collector  was  fiom  the  nature  of  the  projxirty  necessary.]  That  means  that 
it  would  probably  cost,  each  of  the  p.irties  more  than  the  value  to  collect  the  routs 
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themselves.  The  revising-barrister,  in  ti.sing  that  expression,  could  not  have  intended 
to  point  to  a  physical  or  moral  neces.sitv.  'I  he  appellant  is  clearly  entitled  to  be  upon 
the  register. 

Monk,  Q.  C,  for  the  respondent.  It  is  not  contended  that  the  expense  of  collection 
is  a  "charge"  upon  the  property.  It  is  a  question  of  fact,  and  purely  of  fact,  whether 
the  party  has  40s.  to  expend  by  the  year.  By  the  8  H.  6,  c  7,  s.  1,  it  was  "  provided, 
ordeincd,  and  stablished,"  that  "the  knights  of  the  shires  to  be  chosen  within  the 
realm  of  England  to  come  to  the  parliament  of  our  lord  the  king  hereafter  to  be  holden, 
shall  be  chosen  in  every  county  of  the  realm  of  England  by  people  dwelling  and  resident 
in  the  same  counties,  whereof  every  one  of  them  shall  have  free  land  or  tenements  to 
the  value  of  40s.  by  the  year  at  the  least  above  all  charges  ;  and  that  they  which  shall 
be  so  chose  shall  be  dwelling  and  resident  within  the  same  [24]  counties :  and  such  as 
have  the  greatest  number  of  those  that  may  expend  40s.  by  the  year  and  above  as 
afore  is  said,  shall  be  returned  by  the  sheriffs  of  every  county  knights  for  the  parlia- 
ment, by  indentures  sealed  between  the  said  sheriffs  and  the  said  choosers  so  to  be 
made  ;  and  every  sheriff  of  the  realm  of  England  shall  have  power,  by  the  said  authority, 
to  examine  upon  the  Evangelists  eveiy  such  chooser  how  much  he  may  expend  b\'  the 
year,  &c."  By  the  10  H.  8,  o.  2,  the  qualification  is  declared  to  be  freehold  to  the 
value  of  40s.  by  the  year  at  the  least  above  all  charges.  And  the  18  G.  2,  c.  18,  s.  5, 
enacts  that  "  no  per.son  shall  vote  in  any  such  election,  without  having  a  freehold  estate 
in  the  county  for  which  he  votes,  of  the  clear  yearly  value  of  40s.  o\^er  and  aliove  all 
rents  and  charges  payable  out  of  oi-  in  respect  of  the  same."  Here,  the  parties  interested 
in  this  property  have  not  an  estate  of  the  clear  yearly  value  of  40s.  over  and  above  all 
charges  payable  out  of  or  in  re.spect  of  the  same.  The  cost  of  collection  is  an  expendi- 
ture to  create  the  value,  just  as  rates  and  taxes  and  repairs  are,  and  it  is  found  by  the 
revising-barrister  to  be  a  necessary  expenditure, — a  very  reasonable  finding,  if  the  court 
can  inquire  into  its  reasonableness.  The  judgment  of  the  court  in  IlamiUon,  App., 
Baas,  Hi'.tp.,  12  C.  B.  G31,  2  Lutw.  Reg.  Cas.  21-3,  is  conclusive.  Jervis,  C.  J.,  says: 
"  The  real  question  to  be  decided  is  not  as  to  the  meaning  of  the  word  '  charges '  in  the 
8  H.  6,  c.  7  ;  for  I  do  not  think  a  mere  voluntary  payment  can  be  said  to  be  a  '  charge.' 
But  the  othei'  point  arises,  which  was  decided  in  the  case  of  Lee,  App.,  Hutckinscm, 
Re>ip.,  8  C.  B.  16,  2  Lutw.  Reg.  Cas.  1-59.  The  question  is,  what  is  the  property  worth  ? 
And  the  proper  way  to  try  that  is,  to  ascertain  what  a  tenant  would  give  if  he  himself 
expended  41.  a  year  in  repairs.  The  revising-barrister  finds,  that,  if  the  sum  expended 
[25]  for  necessary  repairs  to  enable  the  owners  to  obtain  the  rent  of  631.  3s.  7d.  be 
deducted,  the  share  of  each  is  of  less  than  the  value  of  40s.  per  annum.  The  question 
whether  or  not  the  premises  are  of  the  yearly  value  of  40s.  is  in  each  case  a  question 
of  fact,  to  be  determined  by  all  the  surrounding  circumstances.  Here,  the  barrister  has 
found  the  fact,  and  I  think  correctly."  Maule,  J.,  in  the  course  of  the  argument,  there 
asks, — "  If  a  man  has  a  piece  of  land  by  means  of  which  he  can  enable  himself  to  expend 
40s.  a  year,  by  laving  out  .5s.  upon  it,  can  that  be  said  to  be  of  the  value  of  40s.  by 
the  year?"  Take  that  with  the  finding  of  the  rensing-barrister  here,  the  parties  have 
each  an  estate  of  the  J'early  value  of  21.  Os.  6d.,  subject  to  a  nece.s.sary  expenditure  of 
3s.  to  produce  it.  This  is  as  much  an  expenditure  as  the  seed  or  the  manure  which 
must  be  expended  befoie  the  productiveness  of  the  land  can  be  ascertained.  In  Moor- 
hou^e,  App.,  GUhertmii,  Besp.,  14  C.  B.  70,  2  Lutw.  Reg.  Cas.  260,  it  was  held  that  one 
who  has  a  freehold  interest  in  property  of  the  value  of  40s.,  but  subject  to  an  agreement 
to  pay  thereout  a  poor-rate  charged  upon  his  tenant  in  respect  of  the  premises,  has  not 
a  freehold  of  the  "clear  yearly  value  of  40s.,"  so  as  to  entitle  him  to  a  vote  for  the 
county.  Maule,  .'.,  says:  "The  interest  which  the  voter  has  in  the  premises  is,  40s. 
a  year,  subject  to  his  agreement  with  the  tenant  to  pay  a  charge  which  the  tenant 
alone  was  liable  to  pay,  viz.  the  poor-rate.  With  that  stipulation,  the  interest  of  the 
voter  is  worth  less  than  40s.  per  annum.  He  does  not  get  40s.  out  of  the  land,  but 
40s.  subject  to  the  payment  of  a  rate  for  which  he  has  no  equivalent."  And  Williams,  •)., 
says  :  "  Mr.  James  was  almost  driven  to  admit  that  he  must  go  the  length  of  contending 
that  a  man  would  be  entitled  to  vote,  who  could  say,  not  that  his  freehold  is  worth 
40s.  a  year,  but  that  it  would  be  worth  that  if  it  were  not  situate  in  a  parish  where 
the  rates  are  so  heavy." 

[26]  W^elsby,  in  reply.  Rent  is  not  the  test,  but  value.  The  illustrations  put  in 
the  cases  cited  are  all  instances  of  compulsory  payments  in  actual  diminution  of  the 
value  of  the  land.     Suppose  this  person  had  to  ride  through  a  .turnpike-gate  in  order 
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to  oljlaiu  his  -40.s.,  would  that  be  a  deduction  which  would  be  taken  into  account  in 
diminution  of  the  yearly  value  ? 

Eki.e,  C.  J.  I  think  the  decision  of  the  revising-barrister  in  this  case  was  correct, 
that  is,  that  my  judgment  concurs  with  his  by  reason  of  the  fact  which  he  has  stated, 
that  the  allowance  of  the  commission  of  51.  per  annum  for  receiving  the  rents  was, 
from  the  nature  of  the  property,  necessary  for  their  collection.  The  appellant  claims 
to  be  entitled  to  vote  because  he  is  possessed  of  a  freehold  estate  of  the  clear  yearly 
value  of  -lOs.  over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
same,  or  of  which  he  may  expend  40s.  by  the  year  at  the  least  above  all  charges. 
That  which  we  have  to  look  to,  therefore,  is  to  see  that  the  party  has  an  estate  of  the 
clear  yearly  value  of  40s.  Now,  it  is  found  by  the  revising-barrister  that  the  several 
owners  of  this  property  could  not  obtain  the  40s.  a  year  each  which  is  required  by  the 
statutes,  without  incurring  a  necessary  expenditure  of  a  sum  for  its  collection  which 
would  reduce  the  J'early  value  to  each  to  a  sum  less  than  40s.  If  this  reduction  was 
the  result  of  a  necessary  outgoing,  it  is  clear  that  the  parties  have  not  40s.  by  the  year 
which  they  may  expejid.  The  illustrations  put  by  Mr.  Welsby,  of  a  landlord  employing 
a  steward  at  a  salary  to  collect  his  rents,  or  giving  a  rent-dinner  to  his  tenants,  are 
cases  where  the  expenditure  is  unnecessarily  incurred  ;  the  employment  of  a  steward 
or  the  giving  a  dinner  being  purely  optional,  and  the  landlord  would  still  receive  his  40s., 
though  he  might  choose  to  expend  a  portion  [27]  of  it  in  the  manner  suggested.  But 
here  the  revising-barrister  has  found  as  a  fact  that  the  allowance  of  the  commission 
for  the  collection  of  the  rents  was,  from  the  nature  of  the  propeity,  necessary, — that 
is,  as  I  understand  it,  that,  but  for  the  allowance  which  reduced  the  value  to  each  of 
the  owners  below  40s.  a  year,  he  would  not  be  in  a  position  to  expend  40s.  by  the  year. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  we  are  bound  in  this  case  by 
the  finding  of  the  revising-barrister,  which  in  effect  amounts  to  this,  that  these  persons 
had  not  a  freehold  estate  of  the  yearly  value  of  40s.  Upon  the  facts  found,  the  rental 
does  not  represent  the  actual  value  of  the  property,  because,  according  to  the  facts 
presented  to  us  by  the  revising-barrister,  w-e  must  necessarily  deduct  from  the  21.  Os.  6d., 
the  proportion  of  the  cost  incurred  in  the  collection,  which  will  I'cduce  the  annual 
value  to  a  sum  less  than  40s.  I  must  confess  I  have  some  difficulty  in  conceiving  a 
case  where  such  an  expenditure  as  this  can  be  necessary,  in  the  sense  in  which  that 
word  is  used  here  :  but,  as  I  cannot  say  it  is  impossil)le  that  that  can  be  so,  I  feel  myself 
bound  by  the  statement  I  find  in  the  case.  At  the  same  time,  I  must  not  be  under- 
stood as  holding  generally  that  the  expenses  of  collection  are  to  be  considei'edj  a  charge 
on  the  property,  and  to  l)e  deducted  in  estimating  the  yearly  value.  In  general,  the 
rental  represents  the  yeai'ly  value  :  and  the  yearly  value  cannot  vary  as  the  landlord 
may  or  may  not,  in  order  to  save  himself  the  trouble  and  inconvenience  of  doing  it 
himself,  employ  a  collector  to  perform  that  service  for  him.  Here,  the  expense  is 
incurred,  not  for  the  mere  purpose  of  avoiding  trouble  and  inconvenience  ;  but  because, 
as  the  revising-liai'rister  has  found,  it  was  necessary.  I  think  we  are  bound  by  his 
finding, 

[28]  Ckowder,  J.  I  am  of  the  same  opinion.  I  think  the  revising-barrister  has 
come  to  a  right  conclusion  from  the  premises.  The  argument  of  Mr.  Welsby  would  go 
to  shew  that  the  facts  are  inaccurately  stated,  because  he  insists  that  the  employment 
of  a  person  to  collect  the  rent  was  a  voluntary  act  on  the  part  of  the  landlord.  The 
revising-barrister  states  that  the  employment  of  a  collector  was  from  the  nature  of  the 
property  necessary.  If  he  had  found  that  the  employment  of  the  collector  was  a 
voluntary  act,  for  the  mere  convenience  of  the  landloids,  the  expense  thus  incurred 
would  not  go  in  reduction  of  the  rental.  But  he  has  found  that  it  is  necessary  ;  and 
we  have  no  means  of  judging  whether  that  is  so  or  not,  and  thcrefoi'c  cannot  come  to 
the  conclusion  that  he  is  wrong.  If  it  he  a  necessary  expenditure,  it  must  go  in 
reduction  of  the  yearly  value,  because  without  it  the  propeity  would  not  pioduce  to 
each  owner  the  requisite  value  to  give  the  franchise.  The  decision  must  therefore  be 
affirmed. 

Monk,  for  the  respondent,  asked  for  costs. 

Erle,  C.  J.  We  think  this  was  a  reasonable  case  for  argument,  and  thoieforo 
that  there  .should  be  no  costs  (a). 

Decision  affirmed,  without  costs. 

(u)  In  .affirmance  of  the  rule  suggested  by  the  court  in  Clark,  App.,  The  Overseers  of 
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[29]    Borough  of  Reading. 

TnoirAs  Rogers,  Appellant;  Charles  Edward  Lewis,  Bespondenf. 
Nov.  19th,  1859. 

[S.  C.  K.  &  G.  279  ;  29  L.  J.  C.  P.  85  ;  6  Jur.  N.  S.  612 ;  8  W.  R.  279. 
See  Mocfer  v.  Escott,  1872,  L.  R.  7  C.  P.  161.] 

Ill  the  case  of  au  occupation  of  premises  in  succession,  under  the  2  W.  4,  c.  45,  s.  28, 
it  is  not  necessary  that  the  party's  name  should  appear  on  the  rate  :  it  is  enough 
that  he  has  paid  the  rate. — And,  semble, — per  Erie,  C.  J., — that  the  occupier  is 
sufficiently  rated,  though  the  name  of  the  owner  of  the  premises  only  appears  in  the 
rate,  a  blank  being  left  for  that  of  the  occupier, — where  the  latter  is  the  person 
intended  to  be  rated. — Quiere,  whether  the  omission  of  the  occupier's  name  from  the 
rate  is  an  "  inaccurate  description,"  within  the  75th  section  of  the  6  &  7  Vict.  c.  IS? 
Semble,  that  it  is  not. 

At  a  court  held  for  the  revision  of  the  list  of  voters  for  the  borough  of  Reading, 
Henry  Pocock  objected  to  the  name  of  John  Jones  being  retained  on  the  list  of  voters 
for  the  pari.sh  of  St.  Giles. 

John  Jones  occupied  a  house  in  Crown  Street  till  December,  1858,  and  was  duly 
rated  in  the  October  rate,  the  only  one  made  between  July,  1858,  and  the  end  of  his 
occupation.  He  moved  in  December  to  a  house  in  Boult's  Walk.  He  claimed  to  be 
registered  in  respect  of  "  houses  occupied  in  immediate  succession,"  in  "  Crown  Street, 
and  Boult's  Walk,  Whitley  Street." 

Another  rate  was  made  in  April,  1859,  on  which  his  name  did  not  appear.  He 
made  no  application  to  be  rated  :  but  the  collector  called  on  him,  and  he  paid  the 
rate,  for  which  the  collector  gave  the  usual  receipt.  The  house  mentioned  in  this 
rate, — in  Boult's  Walk, — is  that  for  which  the  claim  was  made. 

'J  he  following  is  a  copy  of  the  rating  in  the  parish  book  : — 

Parish  of  St.  Giles,  Reading. 
Rate  made  the  21st  day  of  April,  1859. 


\o. 

X.'ime  of  occujnpr. 

Xanie  of  owner. 

Description  of 
property  rated. 

Name  or  situation 
of  property. 

365 

Haslem,  James. 

House. 

Boult's  Walk. 

It  was  contended  that  the  rating  for  the  house  to  which  the  voter  had  remo^■ed  was 
not  necessary  ;  and  that,  if  it  was,  the  payment  of  the  rate  to  the  collector,  under  the 
circumstances  stated,  was  equivalent  to  a  demand  to  be  rated. 

[30]  The  revisingJiariister  held  that  the  rating  to  the  second  house  was  necessary  ; 
and  that  the  payment  to  the  collector  was  not  equivalent  to  a  demand  to  be  rated  : 
and  he  e.xpunged  the  name  of  John  .Tones  from  the  list. 

If  the  court  should  be  of  opinion  that  this  decision  was  wrong,  the  name  of  John 
Jones  was  to  be  restored  to  the  list. 

Dowdeswell,  for  the  appellant  (a).  Under  the  2  W.  4,  c.  45,  s.  28,  rating  was  not 
necessary  ;  and,  if  necessary,  the  voter  w;is  sufficiently  rated  ;  or,  at  all  events,  the 
defect  is  cured  by  the  75th  section  of  the  6  it  7  Vict.  c.  18.  The  question  turns 
mainly  upon  the  construction  of  the  27th  and  2Sth  sections  of  the  Reform  Act,  2  W.  4, 
c.  45.     The  27th  section  enacts,  "  that,  in  every  city  or  borough  which  shall  return 

Bury  St.  Edmumh,  Beap.,  ante,  vol.  i.,  p.  23,  1  K.  &  G.  90, — that,  where  the  decision 
upon  an  appeal  is  adverse  to  the  claim  of  franchise,  the  court  will  grant  or  withhold 
costs  according  as  they  see  that  there  was  reasonable  ground  for  the  appeal ;  but  that, 
where  the  decision  against  the  appellant  supports  the  franchise,  costs  will  be  given  as 
a  matter  of  course. 

(a)  The  respondent  did  not  appear. 
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a  member  or  members  to  serve  in  ;iiiy  future  parliament,  every  male  person  of  full  age, 
and  not  subject  to  any  legal  incapacity,  who  shall  occupy  within  such  city  or  borough, 
or  within  any  place  sharing  in  the  election  for  such  city  or  borough,  as  owner  oi- 
tenant,  any  house,  warehouse,  counting-house,  shop,  or  other  building,  being,  eithei' 
separately    or   jointly  with  any  land  within  such  city,  borough,  or  place,  occupied 
therewith  by  him  as  tenant  under  the  same  landlord,  of  the  cleai'  yearly  value  of  not 
less  than  101.,  shall,  if  duly  registered  accoixling  to  the  provisions  hereinafter  contiiined, 
be  entitled  to  vote  in  the  election  of  a  member  or  members  to  serve  in  any  future 
parliament  for  such  city  or  borough  :  Provided  always,  that  no  such  person  shall  be 
so  registered    in   any   year,   unless    he   shall  have  occupied  such  premises  as  afore- 
said   for  twelve    calendar    months   next  previous    to  the    last  day  of  July  in    such 
[31]  year,  nor  unless  such  person,  where  such  piemises  are  situate  in  any  parish  or 
township  in  which  there  shall  be  a  rate  for  the  relief  of  the  poor,  shall  have  been 
rated  in  respect  of  such  premises  to  all  rates  for  the  relief  of  the  poor  in  such  parish 
or  township  made  during  the  time  of  such  his  occupation  so  required  as  aforesaid,  nor 
unless  such  person  shall  have  paid,  on  or  before  the  '20th  day  of  July  in  such  year,  all 
the  poor-rates  and  assessed-taxes  which  shall  have  become  payable  from  him  in  respect 
of  such  premises  previously  to  the  6th  day  of  April  then  next  preceding ;  Provided 
also,  that  no  such  person  shall  be  so  registered  in  any  year  unless   he  shall   have 
resided  for  six  calendar  months  next  previous  to  the  last  day  of  July  in  such  year 
within  the  city  or  borough,  or  within  the  place  sharing  in  the  election  for  the  city  or 
borough,  in  respect  of  which  city,  borough,  or  place  respectively  he  shall  be  entitled 
to  vote,  or  within  seven  statute  miles  thereof,  or  of  any  part  thereof."     And  the  28th 
section  enacts  "  that  the  premises  in  respect  of  the  occupation  of  which  any  person 
shall  be  entitled  to  be  registered  in  any  3'ear,  and  to  vote  in  the  election  for  any  city 
or  borough  as  aforesaid,  shall  not  be  required  to  be  the  same  pi-emises,  but  may  be 
difl'erent  premises  occupied  in  immediate  succession  by  such  person  during  the  twelve 
calendar  months  next  previous  to  the  last  day  of  July  in  such  year,  such  pei-son  having 
paid  on  or  before  the  20th  day  of  July  in  such  year  all  the  poor-rates  and  assessed- 
taxes  which  shall  pi-eviously  to  the  Gth  day  of  April  then  next  preceding  have  become 
payable  from  him  in  respect  of  all  such  premises  so  occupied  by  him  in  succession." 
There  is  a  plain  distinction  between  the  language  of  these  two  sections.     The  eflfect 
of  them  is  thus  stated  in  Rogers  on  Elections,  9th  edit.  7.5, — "  When  the  pi'emi.ses  are 
situated  in  a  place  where  there  is  a  rate  for  the  relief  of  the  poor,  he  (the  voter)  must 
have  been  rated  in  respect  [32]  of  the  subject-matter  of  his  qualification  to  all  rates 
made  during  the  period  required  for  his  occupation  :  2  W.  4,  c.  4.5,  s.  27  :  or,  if  ho 
has  occupied  difierent  premises  in  succession,  he  must  have  paid  all  the  rates  for  the 
premises  which  he  has  successively  occupied  :  s.  28."     To  this  the  author  adds  the 
following  note, — "  In  case  of  a  man  occupying  the  .same  premises  during  the  twelve- 
month, the  27th  section  enacts,  not  only  that  he  shall  have  paid  the  rates,  but  that 
'  he  shall  have  been  rated,'  i.e.  appeared  on  the  I'atc-book.     With  regard  to  premises 
occupied  in  immediate  succession,  howe\'er,  the  right  to  bo  registered  would  seem  to 
depend  upon  the  fact  of  'such  person  having  paifl,  iVc.  all  the  poor-rates,  i\;c.  payable, 
&c.,'  s.  28  ;  and  there  is  no  provision  in  that  section  similar  to  that  contained  in  the 
27th,  that  such   occupier 'shall  have  been  rated.'     Payment  alone,  ther-eforo,  would 
seem  to  he  sufficient  in  the  latter  case."     Mr.  Klliott,  however,  tiikes  a  difrorent  view 
of  the  matter."     "  It  has  been  observed,"  he  says, — Elliott  on  Registration,  2nd  edit. 
207, — "that  there  is  no  provision  in  the  28th  section  recpiiring  a  person  to  be  rated 
for  premises  occupied  in  succession  ;  the  party  is  only  reipiired  to  have  paid  all  the 
rates  and  taxes   which   shall   have,   previously   to  the   (!th   day   of  April   then  ne.xt 
preceding,  become   payable  from  him  in   respect  of  all  the  premises  so  occupiorl  in 
succession.     But  it  is  clear  that  this  is  only  an  explanatory  provision  relative  to  the 
premises  occupied  in  succession  ;  and  all  the  ])rovisions  of  the  previous  section  nuist 
still  be  com])lied  with,  to  entitle  a  person  to  be  registered.     The  rci.sonable  consti'uc- 
tion  ajjpears  to  be,  that  the  voter  must  have  been   rated  in  respect  of  each  .set  of 
premises  to  all  rates  made  during  the  respective  occupations,  and  must  have  paid  the 
wiiole,  01'  such  proportions  of  each  rate  as  ho  is  by  law  liable  to  pay."     It  is  submitted 
that  the  former  is  the  bettor  opinion,  and  [33]  more  consonant  with  the  language  used 
in  the  difl'creut  sections.     It  is  fiu'thcr  submitted,  that,  if  necessary,  the  .appellant  waa 
sutficiontly  rated.     A  blank  is  left  for  the  name  of  the  occupier  :  in  all  other  respects, 
the  property  is  sufficiently  rated.    The  precise  point  was  decided  upon  the  4  &  5  W.  4, 
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c.  76,  s.  66,  in  Tlie  Queen  v.  The  Inhabitants  of  Huhm,  4  Q.  B.  538,  2  Gale  &  D.  682. 
There  a  pauper  occupied  for  a  year  a  tenement  of  more  than  101.  annual  value,  and 
paid  the  rent  and  poor-rate  for  a  j-ear.  In  the  rate,  the  landlord's  name  was  inserted 
under  the  head  "Name  of  owner,"  but,  in  the  column  headed  "Name  of  occupier,"  no 
name  was  entered  :  and  it  was  held  that  the  pauper  gained  a  settlement,  as  being 
sufficiently  '-assessed"  to  satisfy  the  statute  i  &  5  AV.  4,  c.  76,  s.  66.  Lord  Denman 
there  says  :  "  It  appears  to  me  that  there  is  no  difterence  between  the  words  '  assessed  ' 
and  'charged.'  Mr.  Martin  suggests  that  the  legislature  must  have  had  some  reason 
for  changing  the  expression  («)' ;  but  at  any  rate  they  do  not  say  so.  It  is  not  provided 
that  the  name  of  the  party  should  be  inserted,  but  only  that  he  should  be  assessed, 
and  pay  the  rate,  for  one  year  That  points  only  to  the  necessity  of  the  assessment 
continuing  for  a  year,  and  payment  being  made  by  the  same  party  ;  and  this  the 
individual  in  the  present  case  has  done."  And  Patteson,  J.,  says  :  "  The  only  question 
is,  whether  we  can  put  a  construction  on  the  words  of  the  statute  4  &  5  W.  4,  c.  76, 
s.  66,  dirterent  from  that  which  has  been  put  on  those  of  the  3  &  4  W.  &  M.  e.  11, 
s.  6  :  and  I  think  we  cannot.  And,  whether  it  ought  to  be  lamented  or  not,  it  is 
certain  that  the  construction  here  adopted  by  the  sessions  has  been  put  on  the  statute 
3  &  4  W.  &  M.  c.  11,  s.  6,  [34]  in  scores  of  decision.s."  That  case  being  cited  in  Mos.^, 
App.,  The  Oftrseers  of  St.  Micluiel,  Lichfiehi,  Be^p.,  7  M.  &  G.  72,  8  Scott,  N.  K.  832, 
1  Lutw.  184,  Maule,  J.,  says:  "In  such  cases  the  assessment  is  upon  the  property;" 
and,  Tindal,  C.  J.,  adds,  "  And  whoever  may  be  the  occupier  is  charged."  And,  in 
giving  judgment,  Erie,  J.,  says  :  "  The  real  question  is,  whether  the  party  was  intended 
to  be  rated.  In  llic  Queen  v.  The  IithahiiantH  of  Huhne  it  was  intended  to  rate  the 
occupier,  although  a  blank  was  left  in  the  column  in  which  his  name  should  have  been 
inserted."  At  all  events,  the  difficulty  is  got  over  by  the  75th  section  of  the  6  & 
7  Vict.  e.  1 8,  which  declares  and  enacts,  "  that,  where  any  person  shall  have  occupied 
such  premises  as  in  the  said  recited  act  (2  W.  4,  c.  4,  s.  27,)  are  mentioned  for  twelve 
calendar  months  next  previous  to  the  last  day  of  July  in  any  year,  and  such  person, 
being  the  person  liable  to  be  rated  for  such  premises,  shall  have  been  Iwna  fide  called 
upon  to  pay  in  respect  of  such  premises  all  rates  made  for  the  relief  of  the  poor  iu 
such  parish  or  township  during  the  time  of  such  his  occupation  so  required  as  aforesaid, 
and  such  person  shall  have  bona  fide  paid  on  or  before  the  20th  day  of  July  in  such 
year  all  sums  of  money  which  he  shall  ha\e  been  called  upon  to  pay  as  rates  in  respect 
of  such  premises  for  one  year  previously  to  the  6th  day  of  -April  then  next  preceding, 
such  person  shall  be  considered  as  haxing  been  rated  and  paid  all  rates  in  respect  of 
such  premises  within  the  meaning  of  the  said  recited  act,  and  be  entitled  to  be  registered 
in  respect  of  the  same  in  any  year,  any  misnomer  or  inaccurate  or  insufficient  descrip- 
tion in  any  rate  of  the  person  so  occupying  or  of  the  premi.ses  occupied  notwithstanding." 
Those  words  arc  large  enough  to  embrace  this  case  {a)'K 

[35]  Erle  C.  .'.  I  am  of  opinion  that  our  judgment  in  this  case  ought  to  be  for  the 
appellant.  It  appears  to  mc  that  the  argument  uiged  by  Mr.  Dowdeswell  upon  the 
construction  of  the  28th  section  of  the  Reform  Act,  which  applies  to  premises  occupied 
in  succession,  is  well  founded.  Where  the  qualification  is  in  respect  of  one  set  of 
premises  occupied  continuously,  to  entitle  the  occupier  to  be  registered  for  such 
occupation  under  the  27th  section,  he  must  have  been  rated  and  he  must  have  paid 
the  rates  :  but,  according  to  the  wording  of  the  28th  section,  where  the  qualification 
is  in  respect  of  premises  occupied  in  succession,  it  is  enough  if  the  party  has  paid, 
"  on  or  before  the  20th  day  of  July  in  such  year,  all  the  poor-rates  and  assessed-taxes 
which  shall  previously  to  the  6th  day  of  April  then  next  preceding  have  become 
payable  from  him  in  respect  of  all  such  premises  so  occupied  by  him  in  succession." 
It  appears  to  me  that  the  ditt'erence  of  language  in  these  two  sections  abundantly 
justifies  the  couclusion  sought  to  be  drawn  from  the  28th  section.  Looking  at  the 
length  of  time  for  which  the  rates  are  made,  the  time  during  which  they  are  in  course 
of  collection,  and  to  the  allowances  usually  made  as  between  outgoing  and  incoming 
tenants  upon  a  change  of  occupation,  it  seems  to  me  to  have  been  clearly  the  intention 
of  the  legislature,  in  framing  the  28th  section,  to  provide,  that,  in  the  case  of  succes- 

(tt)i  The  word  used  in  the  3  &  4  W.  &  M.  c.  11,  s.  6,  was  "charged." 

{ay  The  omission  of  the  name  of  the  occupier  in  the  rate  was  held  in  Moss,  Ap)>., 

The  Overseers  of  St.  Mirhael,  Lichfield,  Kesp.,  not  to  be  cured  Ijy  the  6  i*t  7  Vict.  c.  IS, 

s.  75. 
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sive  occupation,  the  payment  of  the  rate  should  he  suthcient.  Great  and  unnecessary 
trouble  and  inconvenience  would  result  if  the  law  cast  upon  the  occupier  in  such  a 
case  the  duty  of  seeing  that  his  name  is  put  upon  a  rate  made  before  his  occupation 
commenced,  and  then  in  coarse  of  collection  It  is  manifest  that  the  change  of 
language  in  the  two  sections  was  adopted  for  a  purpose  such  as  that  suggested,  and 
that,  under  s.  28,  it  is  not  necessary  that  the  name  of  the  occupier  should  appear  in  the 
[36]  rate  in  respect  of  the  premises  to  which  he  has  succeeded,  provided  he  has  paid 
the  rates  in  respect  of  them.  Our  decision  upon  the  first  point  disposes  of  the  case, 
and  therefore  it  is  unnecessary  to  say  anything  upon  the  others.  But,  if  it  were 
necessary  to  consider  the  second  point,  I  should  incline  to  think  that  the  same  con- 
struction ought  to  be  put  upon  "  rating  "  for  the  purpose  of  conferring  a  qualification 
to  vote  for  membere  of  parliament,  as  that  which  has  been  put  upon  the  word 
"  charged  "  or  "  assessed  "  for  the  purpose  of  a  settlement  under  the  poor  laws.  Many 
cases  occurred  in  the  court  of  Queen's  Bench  in  my  time,  where,  for  the  purpose  of 
gaining  a  settlement,  the  payment  of  rates  by  the  occupier,  he  being  the  person 
intended  to  be  charged  or  assessed,  was  held  sufficient  to  satisfy  the  requirements  of 
the  law.  It  was  so  held  in  the  case  referred  to,  of  Th'  Queen  v.  Huliiie,  4  Q.  B.  5.38, 
2  Gale  &  D.  682.  It  is  unnecessary,  however,  to  dwell  upon  this  point,  inasmuch  as 
our  decision  upon  the  other  disposes  of  the  whole  case.  For  these  reasons,  I  am  of 
opinion  that  the  conclusion  arrived  at  by  the  revising-barrister  was  an  erroneous  one, 
and  that  our  judgment  must  be  for  the  appellant. 

Williams,  J.  I  entirely  agree  with  my  Lord  in  the  construction  which  he  has 
put  upon  the  28th  section  of  the  2  W.  i,  c.  4-5;  and  I  think  it  unnecessary  to  say 
anything  upon  the  other  point. 

Crowuer,  J.  I  also  agree  with  my  Lord  and  my  Bi'other  A\'illiams,  in  the  con- 
struction they  have  put  upon  the  28th  section  of  the  Reform  Act,  and  do  not  desire 
to  be  understood  as  having  formed  any  opinion  upon  the  other  point. 

Appeal  allowed. 

[37]      BoROfGH   OF   ASHBURTON. 

Thomas  Popk  Smerdon,  Appellant;  Robert  Tucker,  Rc^wndent.     Nov.  16th,  1859. 

[S.  C.  K.  &  G.  305  ;  29  L.  J.  G.  P.  93  ;   1  L.  T.  549  ;  6  .Tur.  N.  S.  557  ;  8  W.  H.  151.] 

Premises  consisting  of  five  closes  of  land,  a  barn,  and  other  InuliJings,  of  the  annual 
value  of  401.,  wei'e  let  to  A.,  as  tenant  from  year  to  year,  at  the  yearly  rent  of  401. 
Prior  to  the  last  day  of  July  1859,  the  landlord  assigned  his  intei'est  in  the  barn 
and  other  Iniildings  to  a  third  person,  for  the  express  purpose  of  dcfiriving  the 
tenant  of  the  right  of  \oting, — the  ])remises  retained  by  the  landlord  not  being 
sutKcient  of  themselves  to  confer  a  vote  : — Held,  that  the  requisitions  of  the  27th 
section  of  the  2  \V.  4,  c.  45,  in  respect  of  occupation  "  under  the  same  landlorti,'' 
had  been  substantially  complied  with,  and  that  the  severance  of  the  reversion  did 
not  affect  the  tenant's  light  to  be  upon  the  register, — the  taking  from  the  same 
landlord  of  premises  of  sufficient  value  being  the  principal  test  relied  on  l)y  the 
legislature. 

At  the  court  held  on  the  1th  of  (Jctober,  1859,  for  the  revision  of  the  lists  of 
voters  for  the  paiish  of  Ashburton,  Robert  Tucker  duly  objected  to  the  name  of 
Thomas  Pope  Smerdon  being  retained  on  tiie  list  of  poisons  entitled  to  vote  in  the 
election  of  a  member  of  parliament  for  the  borough  of  Ashburton. 

The  facts  were  as  follows: — "Thomas  Pope  Smerdon  occupied  as  tenant  from  tlie 
.'ilst  of  -Inly,  1858,  to  the  .3181  of  .luly,  1859,  five  closes  of  land  and  a  barn  and  (ithci- 
buildings  situate  within  the  l)orough  of  Ashlmrton,  of  the  annual  value  of  401,  1  he 
only  (ibjection  to  the  \ote  was,  that  the  prenn'.ses  were  not  ocen|)ied  under  the  same 
landlord. 

On  tile  .31st  of  •Inly,  1S5S,  .lolm  Sparkc  Aniery  was  owner  in  fee  .ind  landloid 
of  all  the  pieniises.  The  tenanc}'  was  a  tenancy  from  year  to  yeai-  under  a  verbal 
agreement,  at  .an  arninal  rent  of  401  John  Sparkc  Amery  is  still  landlord  and  owner 
of  the  five  clo.ses  :  Ijut,  on  the  16th  of  -luly,  1859,  he  sold  to  ilic  objector,  Robert 
Tucker,  an  inteiest  in  the  Ijarn  ami  ijuildiugs. 

By  a  deed  of  that  date,  duly  executed,  in  consideration  of  20l.,  .lohu  Sparkc  Ameiy 
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conveyed  to  the  objector,  Robert  Tucker,  the  barn  and  all  the  buildings  occupied  by 
the  voter,  to  hold  the  same  during  the  joint  lives  of  John  Sparke  Amery,  the  grantor, 
and  Kobert  Tucker,  the  grantee.     The  following  is  a  copy  of  the  deed  : — 

[38]  "This  indenture,  made  the  16th  of  July,  1859,  between  John  Sparke  Amery, 
of,  itc,  of  the  one  part,  and  Kobert  Tucker,  of,  &c.,  of  the  other  part :  Whereas  the  said 
John  Sparke  Amery  is  seised  of  the  premises  hereafter  described  and  released,  and  he 
hath  contracted  and  agreed  with  the  said  Robert  Tucker  for  the  absolute  sale  to  him 
of  the  said  premises,  for  the  joint  lives  of  both  of  them,  for  the  sum  of  201. :  Now  this 
indenture  witnesseth,  that,  in  pursuance  of  the  said  contract,  and  in  consideration 
of  the  sum  of  201.  to  the  said  John  Sparke  Amery  in  hand  now  paid  by  the  said 
Robert  Tuckei',  the  receipt  whereof  is  hereby  acknowledged,  he  the  said  John  Sparke 
Amery  doth  hereby  grant,  bargain,  sell,  alien,  and  release  unto  the  said  Robert  Tucker, 
his  heirs  and  assigns,  All  that  barn,  together  with  the  j'ard,  curtilage,  and  all  other 
the  buildings  adjacent  thereto,  situate  at  Byland  near  Headborough,  in  the  parish  of 
Ashburton  aforesaid,  and  now  in  the  occupation  of  Thomas  Pope  Smerdon,  as  tenant 
thereof,  and  of  the  said  John  Sparke  Amery,  Together  with  all  edifices,  buildings, 
walls,  ways,  paths,  passages,  easements,  rights,  members,  privileges,  and  appurtenances 
whatsoever  to  the  said  barn,  yard,  cuitilage,  and  buildings  belonging  or  in  any  wise 
appertaining.  To  have  and  to  hold  the  said  barn,  curtilage,  and  buildings,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  Robert  Tucker  and  his  assigns  during 
the  joint  natural  lives  of  the  said  John  Sparke  Amery  and  Robert  Tucker :  And  the 
said  John  Sparke  Amery  doth  hereby  covenant  with  the  said  Robert  Tucker  and  his 
assigns,  that  he  the  said  John  Sparke  Amery  now  hath  in  himself  good  light  and  full 
power  to  grant  the  aforesaid  premises  unto  the  said  Robert  Tucker  and  his  assigns  in 
manner  aforesaid  :  And  it  is  hereby  declared,  that,  as  long  as  the  portion  of  the  said 
barn,  curtilage,  and  [39]  buildings  now  occupied  by  the  said  Thomas  Pope  Smerdon 
shall  be  occupied  by  him,  together  with  other  premises  the  property  of  the  said  John 
Sparke  Amery,  at  one  rent,  the  proportion  of  rent  to  be  paid  to  the  said  Robert 
Tucker  by  the  said  Thomas  Smerdon  for  the  premises  hereby  granted  in  his  occupation 
shall  be  11.  10s.  annually.     In  witness,"  &c. 

The  ti-ansaction  was  a  boiiii  fide  sale  for  adecjuate  value.  The  consideration  was 
really  paid  ;  but  no  notice  of  the  conveyance  was  ever  given  to  the  voter ;  and  he  did 
not  know  of  it  until  it  was  disclosed  in  court. 

On  the  23rd  of  September-,  1859,  Thomas  Smerdon  paid  to  the  grantor,  John 
Spaike  Amery,  the  rent  which  had  become  payable  on  the  25th  of  March,  1859,  in 
respect  of  all  the  premises.  He  has  not  paid  any  subsequent  rent  either  to  the 
grantor  or  grantee. 

The  barn  and  buildings  conveyed  to  Robert  Tucker  are  not  of  the  annual  value 
of  101.  There  is  no  building  on  the  fields  retained  by  John  Sparke  Amery.  The 
objector  admitted  that  the  object  of  the  ai-rangement  was,  by  severance  of  the  rever- 
sion to  destroy  the  \ote. 

Orr  the  part  of  Thomas  Smerdon  it  was  contended,  that,  inasmuch  as  there  had 
been  no  attornment  by  him,  nor  any  apportionmerrt  of  rent  agreed  to  by  him,  rioi-  any 
other  recognition  by  him  of  any  other  landlord,  he  still  continued  (notwithstanding 
the  execution  of  the  conveyance)  to  occupy  all  the  premises  under  John  Sparke 
Amery,  the  original  landlord  ;  and  that  even  the  statute  4  Ann.  c.  16,  s.  9,  which  has 
render-ed  attornment  unnecessary  in  certain  cases,  was  imperative  in  this  case,  inas- 
much as  rro  notice  of  the  conveyance  had  been  given  to  Thomas  Smerdon  before  the 
31st  day  of  July,  1859. 

The  revising-barrister  was  of  opinion  that  the  statute  2  W.  4,  c.  45,  s.  27,  required 
not  only  an  or-igirral  taking,  [40]  but  a  continued  occupation,  under  the  same  landlord  ; 
and  that,  after  the  execution  of  the  conveyance,  John  Sparke  Amery  ceased  to  be 
landlord  of  the  premises  thereby  conveyed  :  and  he  therefore  decided  that  the  voter 
had  not  proved  his  qualification,  and  expunged  his  name  from  the  list. 

If  the  court  of  Common  Pleas  should  be  of  opinion  that  this  decisioir  was  wrong, 
the  name  of  Thomas  Pope  Smerdon  was  to  be  restored  to  the  list  of  persons  entitled 
to  vote  in  respect  of  property, — for  " building  and  laird,"  occupied  within  the  parish 
of  Ashburton. 

Karslake,  for  the  appellant.  The  question  in  this  case  turns  upon  the  construction 
of  the  27th  section  of  the  2  W.  4,  c.  45,  which  enacts,  "that,  in  every  city  or  borough 
which  shall  return  a  member  or  members  to  serve  in  any  future  parliament,  every 
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male  person  of  full  age,  and  not  subject  to  any  legal  incapacity,  who  shall  occupy, 
within  such  city  or  borough,  or  within  any  place  sharing  in  the  election  for  such  city 
or  borough,  as  owner  or  tenant,  any  house,  warehouse,  counting-house,  shop,  or  other 
building,  being  either  separately,  or  jointly  with  any  land  within  such  city,  borough, 
or  place,  occupied  therewith  by  him  as  owner,  or  occupied  therewith  by  him  as  tenant 
under  the  same  landlord,  of  the  clear  yearly  value  of  not  less  than  101.,  shall,  if  duly 
registered  according  to  the  provisions  hereinafter  contained,  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future  parliament  for  such  city  or 
borough,"  &c.  The  object  of  the  act  was,  to  prevent  a  person  from  acquiring  a  vote 
by  joining  together  several  small  takings  under  different  landlords,  so  as  to  make  up 
the  required  qualification.  Suppose,  during  the  tenancy,  the  landlord  were  to  devise 
the  reversion  to  five  different  persons,  so  that  each  would  have  an  interest  of  less 
than  [41]  101.  a  year, — could  it  be  said  that  the  tenant's  right  to  vote  was  gone? 
Besides,  it  cainiot  be  said  that  the  assignee  here  has  become  landlord  at  all  within  the 
act :  this  is  not  a  demise  under  seal,  but  a  mere  tenancy  from  year  to  year :  the 
assignee  could  not  sue  upon  that  contract  under  the  statute  32  H.  8,  c.  34.  [Byles,  J. 
That  statute  only  applies  to  conditions  and  covenants.]  Yes :  Standen  v.  Chrismas, 
10  Q.  B.  135  ;  Bkkfm-d  v.  Parson,  5  C.  B.  920  ;  Boc  d.  Agar  v.  Brovm,  3  Ellis  &  B.  331. 
To  enable  a  party  to  sue  for  use  and  occupation,  there  must  be  some  contract,  express 
or  implied.  Thus,  in  Churchward  v.  Ford,  2  Hurlst.  &  N.  446,  copyhold  lands  were 
devised  to  the  plaintiffs,  in  trust  for  F.  for  life,  but  the  plaintiffs  were  never  admitted 
to  the  copyhold.  At  the  time  of  the  death  of  the  testator,  the  lands  were  in  the 
possession  of  the  defendant,  to  whom  F.,  with  the  assent  of  one  of  the  plaintiffs,  after- 
wards re-let  them  in  her  own  name.  The  plaintiffs  then  gave  notice  to  the  defendants 
to  pay  the  rent  to  them  :  and  it  was  held  that  an  action  for  use  and  occupation  would 
not  lie  l)y  the  plaintiffs  against  the  defendant,  because  no  contract  could  be  implied 
between  them,  there  having  been  an  existing  contract  between  the  defendant  and  F., 
and  the  occupation  having  been  by  the  permission  of  F.  Bramwell,  B.,  there  says, — 
"  The  word  '  landlord '  does  not  mean  the  lord  of  the  soil,  but  the  person  between 
whom  and  the  tenant  the  relation  of  landlord  and  tenant  exists."  [Byles,  J.  In 
Co.  Litt.  148  a.,  it  is  said  :  "If  the  lessor  granteth  part  of  the  reversion  to  a  stranger, 
the  rent  shall  be  apportioned  ;  for,  the  rent  is  incident  to  the  reversion."]  An  appor- 
tionment is  not  binding  on  the  tenant,  without  the  intervention  of  a  jury.  In  Bli.ig  v. 
Collins,  5  B.  &  Aid.  87f!,  two  messuages  were  conveyed  to  such  uses  as  A.  should 
appoint,  and,  in  default  of  appointment,  to  A.  for  life,  and,  after  the  determination 
[42]  of  that  estate  in  his  life-time,  to  B.  for  the  life  of  A.,  in  trust  for  A.  and  his 
assigns ;  with  remaindei-  to  A.  in  fee.  A.  leased  both  these  messuages  to  a  tenant  at 
an  entire  lent  of  651.  10s.  for  a  term  of  years,  and,  during  the  continuance  of  that 
term,  contracted  to  sell  the  reversion  of  one  of  the  messuages  to  G.  In  the  contract 
the  messuage  was  described  on  lease,  together  with  another,  and  the  apportioned  rent 
in  respect  of  it  was  401.  A.  and  B.  afterwards  conveyed  the  I'cversion  of  Ijoth  houses, 
and  the  entire  rent  of  651.  10s.,  unto  D.,  to  certain  uses,  viz.  as  to  the  said  messuage 
which  A.  had  contracted  to  sell,  and  the  yearly  rent  of  401.,  together  with  all  powers 
and  remedies  resei'ved  for  recovering  the  rent  of  651.  10s.,  to  such  uses  as  A.  should 
appoint ;  and,  as  to  the  other  messuage,  and  the  losidue  of  the  entire  rent,  to  the  use 
of  A.  in  foe.  A.  afterwards  appointed  the  messuage  which  he  had  contracted  to  sell, 
and  the  apportioned  rent,  to  the  vcntlee  ;  and  it  was  iield  that  the  latter  did  not 
acquire  the  same  rights  and  remedies  against  Ihe  lessee  as  he  would  have  acquired  if 
the  rent  had  been  legally  apportioned  by  a  jury, — the  lessee  for  the  term  not  being 
bound  by  an  apportionment  made  without  his  consent.  And  see  Robcrk  v.  iS'7!«//,  1  M. 
&  G.  577.  The  statute  4  Ann.  c.  16,  s.  9,  which  renders  attornment  unnecessary, 
provides  against  the  tenant  being  prejudiced  by  the  want  of  notice  of  the  grant. 

Coleridge,  for  the  respondent.  The  <iuestion  arises  ui)on  the  provision  in  the  27th 
section  of  the  Hcform  Act,  which  I'ecjuiies  that  the  occiipalion  which  is  to  confer  the 
right  of  voting  shall  be  under  the  same  landlord, — "I'lcivided  always,  that  no  such 
person  shall  be  so  registered  in  any  year,  unless  he  shall  have  occupied  such  premises 
as  aforesaid  for  twelve  calendar  months  next  previous  to  the  last  (lay  of  .Inly  in  such 
year."  [43]  Any  change  in  the  tenancy  during  the  year  puts  the  voter  in  the  same 
position  as  if  he  had  originally  taken  the  premises  in  the  same  manner  as  he  holds  at 
the  time  of  registration.  The  real  question,  tiierefore,  is  whether  an  original  Uiking 
such  as  is  hero  described  as  the  holding  at  the  time  of  registration  would  have  sufficed. 
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[Byles,  J.  'WTiat  do  you  say  to  a  holding  under  three  tenants  in  common  1]  In  that 
case  there  would  be  three  landlords.  [Byles,  J.  It  would  be  one  right.  Take  the 
case  of  a  holding  under  two  trustees  or  executors.]  Where  the  landlords  hold  as 
joint-tenants,  it  would  do  ;  but  not  where  they  are  tenants  in  common.  The  words 
of  the  act  point  at  identity  of  landlord  and  of  occupation.  Here,  the  voter  cannot 
be  said  to  have  held  during  the  whole  year  under  the  same  landlord.  [Byles,  J.  If 
the  landlord  dies  during  the  year,  and  the  land  descends  to  his  heir-at-law,  you  would 
say  the  vote  is  gone !]  Certainly.  [Crowder,  J.  The  voter's  title,  if  that  be  the 
proper  construction  of  the  statute,  is  a  very  precarious  one.  Williams,  J.  The 
legislature  never  could  have  contemplated  or  foreseen  such  a  consequence.]  If  the 
plain  letter  of  the  statute  be  departed  from,  where  is  it  to  stop?  If  the  present 
holding  is  good  for  this  year,  why  may  it  not  be  good  for  ten  or  twenty  years  to 
come  I  The  point  is,  in  effect,  decided  in  two  cases  which  have  already  been  before 
the  court,  viz.  t'apd,  App.,  The  Overseers,  of  Aston,  Ihqj.,  8  C.  B.  1,  2  Lutw.  Keg.  Gas. 
143,  and  Burton,  Aptp.,  The  Ovrrscers  of  Aston,  Besp.,  8  C.  B.  7,  2  Lutw.  Reg.  Cas.  143. 
There,  it  was  sought  to  combine  property  of  which  the  voter  was  owner  with  pi-operty 
which  he  occupied  as  tenant ;  but  the  court  held  that  that  could  not  be  done. 
Maule,  J,  says  (2  Lutw.  Reg.  Cas.  1-54),  "The  words  'therewith,'  and  'under  the 
same  landlord,'  require  an  identity  of  the  person  under  whom  he  holds  as  tenant." 
Mr.  [44]  Rogers,  adverting  to  this, — Rogers  on  Elections,  9th  edit.  p.  63,  says  : 
"  This  restriction  may  enable  a  landlord  to  deprive  a  tenant  holding  two  tenements 
of  him  of  his  vote  ;  for,  if  he  chose  in  the  course  of  the  year  to  dispose  of  one  of  the 
tenements  held  by  the  voter,  the  latter  would  not  then  '  occupy  as  tenant  under  the 
same  landlord.' " 

Kai'slake,  in  reply.  The  dictum  attributed  to  Maule,  J.,  in  the  report  of  Capel, 
App.,  The  Overseers  of  Aston,  Resp.,  in  Lutwyche,  is  not  found  in  the  contemporaneous 
reports :  and  it  was  not  the  point  decided.  The  real  question  was  whether  an 
occupation  qualification  insufficient  in  itself  could  be  eked  out  by  joining  with  it  a 
freehold  occupied  by  the  party,  which  was  sufficient  to  confer  a  vote  for  the  county. 
In  Collins,  App.,  Tkoma.%  Re-tp.,  12  C.  B.  639,  2  Lutw.  Reg.  Cas.  219, —where  it  was 
held,  that  a  pirty  who  occupies  a  house  and  a  garden  immediately  adjoining  the 
house,  but  both  occupied  by  him  as  tenant  under  the  same  landlord,  and  at  one 
entire  rent  exceeding  101.  per  annum,  is  entitled  to  be  registered, — Maule,  J.,  in  the 
course  of  the  argument,  observes,  "  You  assume  that  it  [occupied  therewith]  means 
'under  the  same  demise.'  That,  however,  is  not  so  in  terms.  Suppose  a  man  hires 
a  house  on  one  day,  and  next  day  a  garden  contiguous  thereto,  both  from  the  same 
landlord,  and  together  worth  101.  a  year,  though  separately  of  less  value,  would  he 
not  be  qualified  1 "  A  holding  under  several  joint-tenants  clearly  would  be  a  holding 
under  the  same  landlord.  So,  where  several  tenants  in  common  join  in  a  lease,  they 
must  be  considered  as  one  and  the  same  landlord.  The  fair  construction  of  the 
statute  is,  that,  so  long  as  the  holding  continues,  it  continues  to  be  a  holding  under 
the  same  landlord, — under  the  original  take. 

[45]  There  were  two  other  cases  in  which  similar  questions  were  raised, — John 
French,  App.,  Robert  Tiickcr,  Resp.,  and  Amos  Bicktey,  App.,  Robert  Tucker,  Resp. 

In  the  former,  the  appellant  occupied  as  tenant  from  the  31st  of  July,  1858,  to 
the  31st  of  July,  1S59,  a  building  and  land  situate  within  the  boi-ough  of  Ashburton, 
of  the  annual  value  of  111.  ;  William  Tucker,  a  son  of  the  objector,  being  on  the  31st 
of  July,  1858,  the  landlord  of  all  the  premises.  The  tenancy  was  a  tenancy  from 
year  to  year,  under  a  verbal  agreement,  at  the  annual  rent  of  111.  The  estate  of 
William  Tucker  was  an  estate  for  a  long  term  of  years,  and  he  still  retained  that 
estate  in  part  of  premises  :  but,  on  the  12th  of  Jul}',  1859,  he  sold  to  his  father,  the 
objector,  Robert  Tucker,  an  interest  in  part  of  the  premises.  By  a  deed  of  that  date, 
duly  executed,  William  Tucker,  in  consideration  of  11.  (which  was  really  paid), 
demised  to  the  objector,  Robert  Tucker,  one  of  the  fields  occupied  by  the  vot«r,  to 
hold  during  the  joint  lives  of  the  said  William  Tucker  and  Robert  Tucker,  subject  to 
the  payment  of  a  rent-charge  of  41.  issuing  out  of  all  the  premises  occupied  by  the 
voter.  No  notice  of  the  sale  or  conveyance  was  ever  given  to  the  voter.  No  rent 
had  been  paid  since  the  execution  of  the  conveyance  either  to  William  Tucker  or 
Robert  Tucker.  The  premises  retained  liy  William  Tucker,  and  the  premises  demised 
by  him  to  Robert  Tucker,  were  not  when  separated  of  sufficient  value  to  confer  a  vote. 

In  the  latter  case,  the  appellant  occupied  as  tenant  from  the  31st  of  July,  1858 
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to  the  31st  of  July,  1859,  a  house  with  a  garden  attached  thereto,  and  an  orchard 
separated  from  the  house  and  garden.  The  premises  were  all  situated  within  the 
borough  of  Ashburton,  and  were  together  of  the  annual  value  of  141.  On  the  31st  of 
July,  1858,  the  objector,  Robert  Tucker,  was  [46]  the  landlord  of  all  the  premises. 
The  tenancy  was  a  tenancy  from  year  to  year,  expiring  at  Christmas,  under  a  verbal 
agreement,  at  the  annual  rent  of  141.  The  estate  of  Kobert  Tucker  was  an  estate  for 
his  own  life,  and  he  still  retained  that  estate  in  the  house  and  in  the  orchard ;  but, 
on  the  23d  of  June,  18.')9,  he  sold  to  his  son  and  partner,  Kobert  Coard  Tucker,  an 
interest  in  the  garden  only,  for  201.,  which  sura  was  duly  paid.  By  a  deed  of  that 
date,  duly  e.xecuted,  the  objector,  Robert  Tucker,  conveyed  to  his  son,  Robert  Coard 
Tucker,  the  garden,  to  hold  to  him  during  the  joint  lives  of  the  grantor,  Robert 
Tucker,  and  the  grantee,  Robert  Coard  Tucker.  No  notice  of  the  sale  or  conveyance 
was  ever  given  to  the  voter.  The  rent  had  been  paid  to  Robert  Tucker  up  to 
Christmas,  1858,  but  none  had  been  paid  since.  On  the  22nd  of  June,  1859,  the  day 
preceding  the  execution  of  the  conveyance,  Kobert  Tucker  had  given  the  voter  notice 
to  quit  all  the  premises  at  Christmas,  1859.  The  house  and  orchard,  without  the 
garden,  were  not  of  the  annual  value  of  101. 

Cur.  adv.  vult. 

Ekle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case  the  question  was  whether  the  voter  was  qualified  under  the  27th 
section  of  the  Reform  Act,  2  W.  4,  c.  45,  by  the  occupation  of  a  house  with  land 
under  the  same  landlord. 

The  premises  were  demised  to  him  by  the  same  landlord,  so  that  his  qualification 
was  inchoate.  But,  in  the  course  of  the  year  of  occupation,  the  landlord  sold  the 
reversion  in  a  part  of  the  premises  to  a  third  person,  so  that  in  one  sense  the  reversion 
was  not  in  the  same  landlord  during  the  whole  year:  and,  because  the  occupation 
was  in  this  sen.se  not  under  the  same  [47]  landlord  during  the  whole  year,  it  was 
contended  that  the  qualification  was  destroyed.  But  we  are  of  a  contrary  opinion, 
thinking  that  the  requisitions  of  the  statute  have  been  substantially  fulfilled. 

It  seems  to  us  that  the  taking  from  the  same  landlord  of  premises  of  sufficient 
value  is  the  principal  test  relied  on  by  the  legislature.  If  the  voter  so  takes  the 
premises,  as  long  as  he  continues  to  hold  under  that  take,  he  holds  upon  the  same 
terms,  and  the  reversion,  whether  severed  or  not,  is,  as  to  his  interest,  the  same 
reversion. 

The  statute  does  not  express  that  a  change  of  landlord  during  the  year  would 
destroy  the  qualification  ;  and  we  do  not  gather  from  the  context  that  the  legislature 
had  any  such  intention. 

If  an  assignment  of  a  part  of  the  reversion  would  disc|ualify,  it  is  obvious  that  the 
power  might  l)e  used  to  prevent  the  free  exercise  of  the  right  of  voting,  and  to  defeat 
in  many  cases  the  intention  of  the  tenant  in  taking  the  premises. 

The  appeal  is  therefore  allowed,  and  the  decision  of  the  revising-barrister 
reversed. 

Decision  reversed. 


[48]    County  of  Duruasi— Nortueun  Division. 

\\'ii,ij.\M  Pkoctor,  the  Younger,  Appellant;  Ralph  Annison,  Respondent. 

Nov.  24th,  1859. 

[S.  C.  K.  &  G.  297 ;  29  L.  J.  C.  P.  90 ;  1  L.  T.  I.s7  ;  (i  Jur.  N.  S.  656  ;  8  \V.  K.  140.] 

The  ownei'  of  a  copyhold  house  in  a  borough  divided  it  into  several  tenements,  so  as, 
if  of  sulticient  value,  to  give  to  each  occui)ier  a  I'ight  to  vote  for  tlie  borough  under 
the  2  W.  4,  c.  45,  s.  27  : — Held,  that  ho  was  by  force  of  the  25th  section  deprived 
of  the  right  of  voting  for  the  county,  the  whole  being  of  sutlicient  value  to  confer 
on  him  the  right  of  voting  for  the  borough,  if  occupied  by  himself. 

At  the  court  for  the  revision  of  the  list  of  voters  in  the  election  of  knights  of  the 
shii-e  for  the  northern  division  of  the  county  of  Durham,  holden  at  Sunderland  on  the 
7th  of  October,  1869,  William  Proctor  the  younger  objected  to  the  name  of  l{<ilph 
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Anuisou  being  retained  in  the  township  of  Bishopwearmouth  list  of  \-oters  iu  such 
election  for  the  said  division.     Ralph  Annison  was  entered  on  the  list  thus  : — 


1 

Name  of  occupier. 

Place  of  abode. 

Nature  of 
qualification. 

1 
Street,  &c., 
where  property 
situate,  &c. 

Aiiiiisou,  Ralpli. 

13  iSans  Street. 

Copyhold  house, 
in  tenements. 

Darcy  Street. 

Many  years  ago  Ralph  Annison  became  .seised  at  law  in  his  demesne  as  of  fee,  at 
the  will  of  the  lord  of  the  manor,  according  to  the  custom  of  the  manor,  of  the  copy- 
hold house  so  described  in  the  lease,  and  has  ever  since  continued  so  seised,  and  been 
in  the  actual  receipt  for  his  own  ii.se  of  the  rents  and  profits. 

The  house  is  of  more  than  the  clear  yearly  value  of  101.,  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of  the  same.  It  is  situate  within  the  borough 
of  Sunderland,  which  borough  was  for  electoral  purposes  created  by  the  Reform  Act, 
2  W.  4,  c.  45.  It  is  two  storeys  or  floors  high,  has  only  one  entrance  from  the  street, 
and  a  door  at  that  entrance,  with  a  bolt  but  no  lock  on  it.  The  entrance-passage  and 
staircase  and  landing  at  the  top  of  the  staircase  are  the  same  as  in  ordinary  dwelling- 
houses.  All  the  doors  of  [49]  the  rooms  of  the  house  have  locks.  Neither  floor  is, 
together  with  the  staircase  and  entrance-jiassage,  of  the  yearly  value  of  so  much  as 
101.  Each  floor  has  been  always  let  separately  and  as  a  distinct  tenement  by  Ralph 
Annison,  at  a  yearly  rent  of  less  than  101.,  to  a  separate  tenant  from  year  to  year,  the 
tenant  of  the  upper  floor  having  the  staircase  and  the  use,  in  common  with  the  other 
tenant,  of  the  entrance-passage.  Except  as  to  the  common  use  of  the  entrance- 
passage,  each  tenant  has  always,  and  throughout  the  six  calendar  months  ending  on 
the  last  day  of  last  July,  had  the  exclusive  use  and  occupation  of  the  tenement  so  let 
to  him.  The  entrance-door  has  very  rarely  been  bolted  or  fastened.  The  doors  of 
the  rooms  have  been  locked  by  night ;  and,  but  for  such  locking,  there  would  have 
been  free  access  from  the  street  into  the  rooms.  The  whole  house  might  conveniently 
be  the  residence  of  one  family. 

The  objection  was,  that,  upon  the  facts  above  stated,  Ralph  Annison  was  by  the 
■25th  section  of  the  Reform  Act,  2  W.  4,  c.  45,  not  entitled  to  have  his  name  retained 
on  the  list. 

The  I'evising-barrister  decided  that  that  section  did  not  affect  his  right,  and  that 
the  name  should  be  retained  on  the  list. 

The  like  decision  was  come  to  in  the  cases  of  fifty-two  other  persons  similarly 
circumstanced.  These  were  all  consolidated  with  the  principal  case  :  and,  if  the  court 
was  of  opinion  that  the  decision  of  the  revising-barrister  was  wrong,  the  whole  were 
to  be  erased  from  the  list. 

Manisty,  Q.  C,  for  the  appellant.  The  claimant  is  the  owner  of  a  copyhold  house 
of  such  value  as  would  confer  upon  him  a  vote  for  the  borough.  And  the  question  is 
whether  the  circumstance  of  his  having  let  [50]  the  house  to  separate  tenants  in  such 
a  manner  as  would  have  given  them  a  qualification  for  the  borough  for  separate 
enements,  if  they  had  been  of  sutticient  value,  makes  the  single  house  equivalent 
to  separate  houses  whilst  thus  occupied,  so  as  to  confer  upon  the  owner  the  right 
of  voting  for  the  county.  This  depends  upon  the  construction  of  the  25th  .section 
of  the  Reform  Act,  2  W.  4,  c.  45,  which  enacts,  "  that,  notwithstanding  anything 
hereinbefore  contained,  no  person  shall  be  entitled  to  vote  in  the  election  of  a  knight 
or  knights  of  the  shire  to  serve  in  anj'  future  parliament  iu  respect  of  his  estate  or 
interest  as  a  copyholder  or  customary  tenant,  or  tenant  in  antient  demesne,  holding 
by  copy  of  court-roll,  or  as  such  lessee  or  assignee,  or  as  such  tenant  and  occupier  as 
aforesaid  (s.  20;,  in  any  house,  warehouse,  counting-house,  shop,  or  other  building,  or 
in  ail}-  land  occupied  together  with  a  house,  warehouse,  counting-house,  shop,  or  other 
building,  such  house,  warehouse,  counting-house,  shop,  or  other  building  being,  either 
separately,  or  jointlv  with  the  land  so  occupied  therewith,  of  such  value  as  would 
according  to  the  provisions  hereinafter  contained  (s.  27)  confer  on  him  or  on  any  other 
person  the  right  of  \'otiiig  for  any  cit}'  or  borough,  whether  he  or  any  other  person 
shall  or  shall  not  have  actually  acquired  the  right  to  vote  for  such  city  or  borough  in 
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respect  thereof."  The  "JTth  section  confers  ;i  right  of  voting  for  the  borough  npon  the 
occupier  of  copyhold  piemises  of  the  yearly  value  of  101.  :  and  the  question  is, 
whether  the  owner  of  a  copyhold  in  a  borough  of  the  value  of  101.  a  year  can  acquire 
to  himself  a  vote  for  the  county  because  he  chooses  to  let  the  premises  to  several 
tenants  neither  of  whom  pays  a  suthcient  amount  of  rent  to  entitle  him  to  a  vote  for 
the  borough.  Thei'e  is  no  foundation  for  the  claim.  If  the  claimant  had  occupied 
the  premises  himself,  he  [51]  would  have  had  a  right  to  vote  for  the  boiough  :  but, 
though,  by  the  mode  of  dealing  with  the  property,  the  borough  vote  is  gone,  he 
clearly  has  no  right  to  vote  for  the  county. 

Davison,  for  the  respondent.  The  27th  section  of  the  Reform  Act  confers  a  right 
of  voting  for  the  borough  upon  every  person  occupying  therein  "as  owner  or  tenant, 
an\'  house,  warehouse,  counting-house,  shop,  or  other  building,"  of  the  clear  yearly 
value  of  not  less  than  101.  Under  that  section  it  has  been  held  that  a  "part  of  a 
house"  is  a  "house  or  building," — see  JFrighl,  App.,  live  Tou'ii-Clerk  of  SlockpoH,  7?e.<;/., 

7  Scott,  N.  K.  561,  0  M.  iV;  G.  .33,  1  Lutw.   Keg.  Cas.  32;  SrMre,  A'pp.,  Hugi/ett,  lii'sp., 

8  Scott,  N.  J{.  919,  7  M.  &  G.  9.5,  1  Lutw.  Reg.  Cas.  198 ;  Daniel,  App.,  Couhtiwi,  Ilesp., 
S  Scott,  N.  R.  949,  7  M.  &  G.  122,  1  Lutw.  Reg.  Cas.  230 ;  Toirus,  App.,  Luclcch,  Resp., 
5  C.  B.  23,  2  Lutw.  Reg.  Cas.  19  ;  Downing,  App.,  LiLckett,  Resp.,  5  C.  B.  40,  2  Lutw. 
Reg.  Cas.  33.  The  same  construction  must  be  put  upon  the  same  words  in  the  25th 
section.  Taking,  therefore,  the  several  parts  into  which  these  premises  had  been 
divided  as  separate  tenements,  each  of  which  would,  if  of  sufficient  value,  confer  upon 
the  occupier  the  right  of  voting  for  the  borough,  inasmuch  as  neither  is  of  sufficient 
value  to  confer  such  vote  for  the  borough,  there  is  nothing  in  the  25th  section  to 
disentitle  the  owner  to  a  vote  foi-  the  county.  This  point  is  virtually  decided  by  the 
case  of  Jl'ehh,  App.,  The  Orer.^eerK  of  Asian,  Resp.,  7  Scott,  N.  R.  545,  5  M.  &  G.  14, 
1  Lutw.  Reg.  Cas.  IS.  Theie,  the  lessee  of  several  houses  locally  situate  within  a 
borough,  for  the  unexpired  residue  of  a  term  originally  created  for  a  period  of  not 
less  than  sixty  years,  of  the  clear  yearly  value  of  not  less  than  101.,  is  entitled  to  a 
vote  for  the  county,  notwithstanding  one  of  the  houses  is  of  [52]  sufficient  value  to 
confer  a  vote  for  the  borough,  if  the  rest  are  individually  of  less  but  collectively  of  a 
greater  yearly  value  than  101.  clear.  And  Tindal,  C.  J.,  said  :  "So  far  as  the  words 
of  the  20th  section  go,  the  claimant  has  a  clear  right  to  vote.  Then  comes  the  25th 
section  ;  and  the  question  which  arises  upon  that  is,  whether  an  intention  is  expressed 
with  equal  clearness  of  taking  away  his  right ;  if  not,  we  arc  bound  to  say  that  the 
right  still  remains  in  the  party.  The  25th  section  disqualifies  a  person  from  voting 
for  the  county  in  respect  of  his  estate  or  interest  as  lessee  in  any  house  of  such  value 
as  would  confer  on  him,  or  any  other  person,  the  right  of  voting  for  the  county."  A 
man  may  have  a  vote  under  s.  20  for  any  number  of  copyholds,  the  whole  amounting 
ill  \'alue  to  101.  a  year.  Does  the  25th  section  takeaway  th.it  i-ight !  In  a  note  to 
that  section  in  Ciiitty's  Stiitutes  (cflit.  Welsljy  &  Beavau),  vol.  3,  p.  34(i,  referring  to 
/A'eW',  App.,  The  Overseers  of  Aston,  Resp.,  it  is  said:  "The  dillcrence  of  expression  in 
these  two  clauses  [.ss.  24  and  25],  on  the  one  hand  as  respects  freeholds,  and  on  tlie 
other  as  respects  copyholds  and  leaseholds,  is  to  be  observed.  In  the  former  case,  the 
owner  of  property  situate  within  a  city  or  borough,  occupied  by  himself,  is  prevented 
from  acquiring  a  right  of  voting  for  the  county  in  respect  thereof  as  a  freeholder,  if 
the  property  i)e  of  such  a  description  and  value,  and  occupied  in  such  a  manner,  that 
it  might  be  made  use  of  by  him  for  the  purpose  of  acfjuiring  a  vote  for  the  city  or 
Ijorough  ;  in  the  latter  case,  the  party  is  excluded  from  the  county  franchise,  if  the 
property  be  of  such  a  description  and  value,  and  so  occupied,  that  it  might  be  made 
use  of  for  the  purpose  of  aci|uiring  a  vote  foi'  the  city  or  Iwrough,  (^ithei'  by  the 
claimant  himself  or  any  other  person."  Here,  the  voter  does  not  claim  in  respect  of 
"  iiouse,"  but  of  "copyhold  house,  in  tenements:"  if  that  is  an  inaccu-[53]-rate 
description,  it  may  bo  anu'udcd, — Jlomtt,  App.,  Stepheiu%  Reap.,  5  C.  B.  (N.  S.)  I, 
1  K.  .t  G.  183. 

Manisty,  in  reply.  It  is  sought  upon  the  other  side  to  construe  the  25th  section 
of  the  licform  Act  as  if  the  worrls  ".mil  so  occupied"  were  introduced  into  it.  The 
24th  section,  which  relates  to  freeholds,  mentions  occupation  ;  but  the  25th  section 
turns  upon  value  only,  whether  the  promises  arc  occui)ied  or  not,  and  whether  the 
owner  or  any  otlier  per.son  may  or  may  not  have  aciiuired  the  right  to  vote  for  the 
borough  in  resj)C(!t  thereof.  [W'illi.ims,  .1.  In  li'elih,  App.,  The  Overseers  of  Aston,  Re.tp., 
5  M.  iV  G.  32,  Maule,  J.,  says  :  "  Tiie  question  amounts  to  this.     Is  the  party  registered 
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as  a  voter  for  the  county,  as  having  a  right  to  vote  in  I'espect  of  his  e.st<ate  or  interest 
in  any  house  that  would  confer  a  vote  for  any  borough  1  And  I  think  it  is  clear  from 
the  facts  that  he  is  not  so  registered."  If  this  is  to  be  looked  at  as  a  single  house, 
your  argument  is  unanswerable :  but,  if  it  is  to  be  taken  as  several  tenements,  I  do 
not  see  how  you  can  get  over  the  case  of  Jrebb,  App.,  The  Overseers  of  Aston,  Resp.] 
It  is  submitted,  that,  under  this  section,  value  is  the  test,  not  occupation.  The  owner 
does  not  acquire  the  right  to  vote  because  no  one  else  has  acquired  the  right  of  voting 
in  respect  of  the  premises  (a).     They  might  be  let  to  a  female,  who  has  no  vote. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case  the  claimant  is  the  owner  of  a  copyhold  house  of  such  value  as  vrould 
confer  on  him  the  right  [54]  of  voting  for  the  borough.  He  appears,  therefore,  to  be 
disqualified,  according  to  the  express  words  of  the  25th  section  of  the  Reform  Act, 
2  W.  4,  c.  45.  But  he  has  contended  that  the  letting  of  the  house  to  separate  tenants 
in  such  a  manner  as  would  give  to  them  a  qualification  for  the  borough  for  separate 
tenements  if  they  were  of  sufficient  value,  makes  the  single  house  equivalent  to 
separate  houses  during  the  time  it  is  so  occupied.  And  it  is  true,  that,  if  the  two 
tenements,  instead  of  being  in  the  vertical  line  under  the  same  roof,  had  been  in  the 
horizontal  line  under  separate  roofs,  the  separate  value  of  each  being  insufficient  for 
the  borough,  but  the  aggregate  value  of  both  being  sufficient  for  the  county,  he  would 
have  been  qualified  for  the  county :  U'ehh,  App.,  Aslon-juxta-Birminghum,  Resp., 
5  M.  &  G.  14,  7  Scott,  N.  R.  545,  1  Lutw.  Reg.  Cas.  18.  But,  in  the  case  supposed, 
they  would  be  separate  houses :  here,  it  is  found  to  be  one  house,  and,  being  so,  it 
gives  no  qualification  for  the  county.  And  the  clause  at  the  end  of  the  section 
expressly  provides  that  it  is  immaterial  whether  the  owner  or  any  other  person  shall 
have  acquired  a  right  to  vote  for  the  borough  in  respect  of  the  house  or  not. 

Our  judgment,  therefore,  is  for  the  appellant,  and  the  decision  of  the  revising- 
barrister  is  reversed  in  this  case  and  in  the  other  appeals  consolidated  herewith. 

Decision  reversed. 

End  of  the  Registration  Cases. 


[55]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and  in 
THE  Exchequer  Chamber,  in  Michaelmas  Term,  in  the  Twenty-Third 
Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term,  were, — Erie,  C.  J.,  Williams,  J., 
Crowder,  J.,  and  Byles,  J. 

Cox  V.  Mitchell.     Nov.  2nd,  1859. 

[S.  C.  29  L.  J.  C.  P.  33  ;  1  L.  T.  8 ;  6  Jur.  N.  S.  225 ;  8  W.  R.  45.  Not  applied, 
Ale.tanderv.  Adams,  1867,  16  L.  T.  384.  Considered,  Tlie  Mali  Iro,  1869,  L.  R- 
2  A.  &  E.  358  ;  M'Henry  v.  Lewis,  1882,  22  Ch.  D.  397.  See  Permian  Guano  Company 
V.  Bockwoldf,  1883,  23  Ch.  D.  228  ;  The  Christiambmy,  1885,  10  P.  D.  146  ;  Mutrie  v. 
Binney,  1887,  35  Ch.  D.  623.] 

It  is  no  ground  for  staying  proceedings  in  an  action  here,  that  proceedings  are  pending 
between  the  parties  for  the  same  cause  of  action  in  the  United  States. 

The  plaintiff,  a  merchant  at  Liverpool,  having  commenced  an  action  in  one  of  the 
superior  courts  of  the  United  States  against  the  defendant,  a  merchant  in  South 
Carolina,  for  an  alleged  breach  of  a  conti-act  for  the  purchase  of  a  quantity  of  cotton, 
the  proceedings  in  which  were  still  pending,  commenced  another  action  against  the 
defendant  for  the  same  cause  in  this  coui-t,  and,  having  procured  an  order  for  a  capias 
under  the  1  &  2  Vict.  c.  110,  s.  3,  held  him  to  bail. 

[56]  Mellish  now  moved  for  a  rule  calling  upon  the  plaintiflf  to  shew  cause  why 
the  proceedings  in  this  action  should  not  be  stayed,  and  the  bail  discharged,  and  an 

(o)  See  Dewhurst,  App.,  Fielden,  Resp.,  8  Scott,  N.  R.  1013,  7  M.  &  G.  182,  1  Lutw. 
Keg.  Cas.  274. 
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exoneretur  entered  on  the  bail-piece.  The  matter  was  before  Blackburn,  J.,  on 
snmmons,  at  Chambers ;  but  that  learned  jutlge  referred  it  to  the  court.  He 
submitted  that  it  would  be  great  injustice  to  the  defendant  to  allow  the  proceedings 
to  go  on  in  both  jurisdictions  simultaneously.  [Erie,  C.  J.  We  might  be  doing 
great  injustice  to  the  plaintiff  b\'  suspending  his  proceedings  here.  Have  3'ou  any 
authority  for  this  ?]  There  is  no  reported  case  :  but  there  was  a  case  a  short  time 
since  before  Coleridge,  J.,  at  Chambers,  where  that  learned  judge  made  an  order  for 
staying  proceedings  in  an  action  here,  upon  its  being  made  appear  to  him  that  an  action 
for  the  same  cause  was  pending  in  the  Consular  court  at  Constantinople, — the  money 
being  left  in  court  (a).  This  application  must  found  itself  upon  the  general  jurisdiction 
of  the  court  to  prevent  an  abuse  of  its  process.  If  the  plaintiff'  obtains  final  judgment 
in  the  United  States  court,  the  authorities  shew  that  that  might  he  pleaded  in  bar 
here  (h).  In  cases  of  consolidation  rules,  the  court  is  in  the  habit  of  imposing  terms,  to 
prevent  injustice  being  done.  Upon  the  same  principle,  the  court  may  in  its  discretion 
restrain  the  plaintiff  from  proceeding  in  the  action  here  unless  he  elects  to  abstain  from 
going  on  in  the  foreign  court.  It  may  be  that  he  might  succeed  in  the  one  action  and 
fail  in  the  other. 

Ekle,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  ease.  No 
authority  has  been  cited  to  [57]  support  it.  Although  there  may  be  some  hardship 
in  having  proceedings  pending  in  the  two  countries  at  the  same  time,  I  think  we  are 
bound  so  to  enforce  the  law  as  to  enal)le  the  plaintiff  to  obtain  satisfaction  of  his  debt. 
There  would  be  great  danger  interfering  to  prevent  a  man  from  being  sued  in  this 
country,  when  he  may  have  left  his  own  for  the  very  purpose  of  avoiding  the  conse- 
quences of  a  suit  against  him  there. 

WiLU.VMS,  J.  I  am  of  the  same  opinion.  The  question  is  whether  the  fact  of  the 
plaintiff  having  another  action  pending  against  the  defendant  in  a  foreign  court  is  a 
bar  of  his  remedy  in  the  courts  of  this  country.  I  am  not  aware  of  any  principle  upon 
which  such  an  argument  could  lest ;  and,  in  the  absence  of  any  authority,  we  cannot 
interfere. 

Ckowder,  J.  I  also  am  of  opinion  that  this  is  a  motion  which  cannot  be  entertained. 
I  see  no  reason  whatever  to  justify  such  a  course ;  and  I  can  conceive  very  many  good 
reasons  the  other  way. 

Bvr.ES,  J.  Upon  the  ground  of  the  total  absence  of  authority  for  such  an  applica- 
tion as  this,  I  concur  with  the  rest  of  the  court  in  the  refusal  of  the  rule.  There 
must  have  been  many  cases  where  proceedings  have  been  taken  here  and  abroad  at 
the  same  time,  and  yet  I  never  heard  of  such  a  motion  as  this  :  nor  has  any  been 
produced  before  us,  save  tiie  somewhat  shadowy  case  before  my  Brother  Coleridge  at 
Chanil)crs. 

Kule  refused. 


[58]     MoTTKRAM,  Appellant;  The  Eastern  Counties  Railway  Company, 
Respondents.     Nov.  22nd,  1859. 

[R.  C.  29  L.  J.  M.  C.  57  ;  1  L.  T.  101  ;  6  Jur.  N.  S.  58.3 ;  8  W.  K.  77. 
Kefeired  to.  Cox  v.  Hake,  1890,  15  App.  C'as.  543.] 

Upon  the  argument  of  a  case  staterl  by  justices  under  the  20  &  21  Vict.  c.  43,  no 
objection  can  1)C  relied  upon  which  was  not  taken  before  the  justices. — Byelaws 
duly  made  by  a  railway  company,  puisuant  to  the  Railways  Clauses  Consolidation 
Act,  ?<  iV  9  Vict.  c.  20,  ss.  108-1  11,  and  confirmed  and  allowed  as  by  law  re(|uired, 
are  "  ])ublic  documents,"  a  certified  copy  of  which  is  admissible  in  evidence  under  the 
14  (V  1.")  \'ict.  c.  99,  s.  14.— By  the  109th  section  of  the  8  .V-  9  Vict.  c.  20,  the  comiKuiy 
is  inipowcrcrl  to  make  l)ye-laws  to  enforce  the  observance  of  its  regulations  l)y'  means 
of  lines;  and  the  llOth  section  rc(|uircs  that  the  sul)stanco  of  such  bvo-law.s,  when 
conlirnied  and  allowed,  "shall  be  painted  on  boards,  or  ])rinteil  on  paper  and  pasted 
on  boards,  and  hung  up  and  affixed  and  continued  on  the  front  or  other  cons))icuous 

((()  Probably  the  case  of  Barber  v.  Laml>,  \vhich  came  before  this  court  on  demurrer 
in  Easter  Term,  1860.     Vide  post,  vol.  viii. 
(6)  See  the  case  referred  to  in  note  (a). 
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part  of  every  wharf  or  station  belonging  to  the  compan\',  according  to  the  nature  or 
subject-matter  of  such  l)ve  laws  respectively,  and  so  as  to  give  public  notice  thereof 
to  the  parties  interested  therein  or  affected  thereby  ;  and  such  boards  shall  from 
time  to  time  be  renewed,  &c.  ;  and  no  penalty  imposed  l)y  any  such  bye-law  shall 
be  recoverable  unless  the  same  shall  have  been  published  and  kept  published  in 
manner  aforesaid."  And  s.  1 1 1  enacts  that,  "for  proof  of  the  p  iblication  of  any 
such  bye-laws,  it  shall  be  sufficient  to  prove  that  a  printed  paper  or  painted  board, 
containing  a  copy  of  such  bye-laws,  was  affixed  and  continued  in  manner  by  this 
act  directed,"  &c. — A  bye-law  imposed  a  penalty  not  exceeding  40s.  upon  a  passenger 
getting  into  or  out  of  a  carriage  whilst  in  motion.  Upon  a  summons  before  justices 
for  a  breach  of  this  bye-law  : — Held, — dissentiente  Williams,  J., — that  it  was  sufficient 
to  shew  that  the  bye-laws  were  affixed  at  the  stations  at  which  the  party  entered  and 
quitted  the  train,  without  shewing  publication  at  every  station  on  the  line. 

This  was  an  appeal  against  a  conviction  of  Petei'  Clark  Motteram  by  three  justices 
of  the  peace  for  the  county  of  Middlesex,  for  an  alleged  offence  against  the  bye-laws  of 
the  Eastern  Counties  Railway  Company.  The  following  case  was  stated  for  the  opinion 
of  the  court  pursuant  to  the  statute  i20  &  21  Vict.  c.  43  : — 

The  appellant,  Peter  Clark  Motteram,  was  summoned  before  the  justices  upon  an 
information  and  complaint  laid  bv  William  Kent,  superintendent  of  police  of  the 
Eastern  Counties  Railway  Company,  which  charged  that  the  appellant,  on  the  22nd 
of  January,  18.59,  at  the  parish  of  Tottenham,  in  the  said  county  of  Middlesex,  being 
a  passenger  on  the  Eastern  Counties  railway,  unlawfully  did  quit  a  carriage  on  the 
said  Eastern  Counties  railway  while  the  ti-ain  of  which  the  said  carriage  formed  part 
was  in  motion. 

The  offence  charged  is  an  offence  against  one  of  the  bye-laws  of  the  Eastern 
Counties  Railway  Company,  made  in  pursuance  of  the  power  given  by  the  statute 
8  &  9  Vict.  c.  20.  The  following  is  a  certified  copy  of  such  bye-laws,  so  far  as  is 
material  to  this  case  : — 

[59]  "The  Bye-laws  of  the  Eastern  Counties  Railway  Company 

"Notice  is  hereby  given, 

that  the  Eastern  Counties  Railway  Company,  acting  under  the  powers  and  provisions 
contained  in  the  several  acts  of  parliament  relating  to  their  railways,  have  made  the 
foUoM'ing 

Bye-L.\w.s 

for  regulating  the  travelling  upon  and  the  use  of  their  railways  by  travellers  and 
passengers ;  which  bye-laws  have  been  duly  allowed  and  confirmed  as  by  law  is 
required. 

"8th.  No  passenger  will  be  allowed  to  get  into  or  upon  any  carriage  after,  or  to 
quit  any  carriage  when,  the  train  of  which  it  forms  part  has  been  put  or  is  in  motion  ; 
and  every  person  doing  so,  or  attempting  to  do  so,  is  hereby  subjected  and  maile  liable 
to  a  penalty  not  exceeding  40s. 

"  Given  under  the  common  seal  of  the  Eastern  Counties  Railway  Company  the  -Sth 
day  of  April,  1850."  (Signed)         "J.  B.  6^VEN,  secretary. 

"Allowed  by  the  commissioners  of  railways  the  15th  day  of  April,  1850." 

(Signed)        "Gr.anville. 

"  Edward  Ryan." 

At  the  hearing  of  the  said  complaint,  a  copy  of  the  company's  bye-laws  was  pro- 
duced :  and  it  was  proved  by  the  informant  that  such  copy  had  been  examined  by  him 
with  the  original  bye-laws  in  the  custody  of  the  secretary  of  the  Eastern  Counties 
Railway  Company,  and  that  such  copy  'i\-as  a  true  and  correct  copy  of  the  original. 

To  the  copy  of  the  bye-laws  pi'oduced  was  attached  the  following  certificate, — "  I 
hereby  certify-  that  this  is  a  true  copy  of  the  bye-laws  of  this  company.  J.  B.  Owen, 
secretary.     25th  May,  1858." 

[60]  It  was  proved  that  the  signature  "  J.  B.  Owen  "  was  in  the  handwriting  of 
the  secretary  of  the  said  company,  and  that  he  had  the  possession  of  the  original 
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bye-laws  as  such  sucretarv.  It  was  also  piovcil  that  the  appellant  was  a  passenger  on 
the  I'cspondents'  lailwa}',  from  Bishopsgate  to  Tottenham,  and  that  copies  of  the  said 
bye-laws  of  the  said  company  were  hung  up  and  attixed  on  a  conspicuous  part  of  those 
stations  respectively. 

It  was  objected,  on  belialf  of  the  appellant,  that  the  original  bye-laws  of  the  said 
company  ought  to  be  produced,  and  that  the  examined  and  certified  copy  thereof 
produced  was  not  evidence  The  justices  declined  to  require  the  complainant  to 
produce  the  original  bye-laws  of  the  said  company,  and  admitted  the  examined  and 
certified  copy  thereof  in  evidence. 

It  was  also  objected  on  the  pai't  of  the  appellant,  that  it  was  necessary  for  the 
complainants  to  prove  that  copies  of  the  bye-laws  wei'e  affixed  to  every  station  on  the 
Eastern  Counties  railway  line  l)etween  the  London  and  Yarmouth  termini.  I  his 
objection  the  justices  also  overruled  :  and,  as  the  evidence  substantiated  the  offence 
charged  in  the  information,  they  convicted  the  appellant  of  the  .said  ottence,  and 
adjudged  him  to  pay  a  penalty  of  5s.  and  costs. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the  examined  and 
certified  copy  of  the  l:)ye-laws  was  rightly  received  in  evidence, — secondly,  whether  it 
was  necessary  to  prove  that  copies  of  the  said  bye-laws  were  hung  up  and  affixed  at 
every  station  on  the  lailway  of  the  said  company,  or  whether  it  was  sufficient  to  prove 
(as  was  proved)  the  publication  thereof  at  the  respective  stations  at  which  the  appellant 
entered  and  got  out  of  the  train. 

If  the  court  should  be  of  opinion  that  the  examined  and  certified  copy  of  the  bye- 
laws  was  rightly  received  [61]  in  evidence,  and  that  it  was  unnecessary  to  prove  the 
publication  thereof  at  any  other  stations  than  those  at  which  the  appellant  entered 
and  got  out  of  the  tiain,  tiien  the  said  conviction  was  to  be  confirmed.  But,  if  the 
court  should  be  of  o|)inion  that  it  was  necessary  to  produce  the  original  bye-laws  of 
the  said  company,  or  that  it  was  necessary  to  prove  the  publication  thereof  at  every 
station  on  the  whole  length  of  the  railway,  then  the  conviction  was  to  be  quashed. 

Norman,  for  the  appellant  (a).  The  question  in  this  [62]  case  arises  upon  the 
construction  of  the  KJlSth  and  some  subsequent  sections  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  20,  impoweiing  railway  companies  to  make  bye-laws 
for  the  regulation  of  the  use  of  their  railways.  The  lOiSth  section  enacts  that  "it 
shall  be  lawful  for  the  company,  from  time  to  time,  subject  to  the  provisions  and 
restrictions  in  this  and  the  special  act  oont<iined,  to  make  regulations  for  the  following 
purposes,  that  is  to  say, —For  regulating  the  mode  by  which  anil  the  speed  at  which 
carriages  using  the  railway  ai-e  to  Ije  moved  oi'  propelled, — For  regulating  the  times 
of  the  arrival  and  departure  of  any  such  carriages, — For  regulating  the  loading  or 
unloading  of  such  carriages,  and  the  weights  which  they  are  respectively  to  carry, — 
For  regulating  the  receipt  and  deliveiy  of  goods  and  other  things  which  are  to  be 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant,  were, — 
"  1.  That  the  information  did  not  charge  any  legal  ofVence  ;  the  quitting  a  railway- 
carriage  while  the  train  is  in  motion  not  being  contrary  to  the  statute  or  common  law 
of  the  realm  :  2.  That  the  information  ought  to  have  set  forth  the  bye-laws,  and  to 
have  alleged  a  violation  thereof :  .'5.  That  the  existence  of  the  bye-laws  was  not 
sutiicicntly  proved  :  4.  That  the  original  bye-laws  of  the  company,  bearing  their 
common  seal,  ought  to  have  been  ])rodiieed  and  put  in,  or  their  absence  to  have  been 
duly  accounted  for  :  5.  That  the  c()|)y  of  the  bye-laws,  certified  by  the  (•oni|)any's 
secretary,  was  not  admissible  in  evidence  :  (i.  That  the  confirmation  oi'  allowance  of 
the  bye-laws  was  not  sutiicicntly  proved  (9  &  10  Vict.  c.  20,  ss.  109.  110;  9  &  10 
\'ict.  c.  105  ;  ;J  it  4  Vict.  c.  97,  ss.  7  to  9) :  7.  That  the  copy  allowed  by  the  commis- 
sioners of  railways,  and  bearing  their  seal,  ought  to  have  been  ])ut  in  (9  &  10  \'ict. 
c.  105,  s.  4):  8.  That  the  coj)y  of  the  coinmissioneis'  certificate,  certified  by  the 
respondents'  secretary,  was  not  admissible  in  evidence  :  9.  That  the  publication  of  the 
bye-laws  was  not  sufficiently  proved  (8  &  9  Vict.  c.  20,  ss.  110,  111,  14.'j);  10.  That 
it  ought  to  have  been  proved  that  tlie  bye-laws  had  been  published  and  affixed  at 
every  station  belonging  to  the  company:  11.  That,  at  all  events,  it  ought  to  have 
been  |)rovcd  that  they  had  been  ])ul)lishcd  and  allixed  at  all  the  company's  ])a.ssenger- 
stations  intermediate  between  Bishopsgate  and  Tottenham  stations  :  12.  That  it  ought 
also  to  have  been  proved  that  the  byelaws  were  kcjjt  and  continued  published  and 
alfixed  in  like  manner." 

C.  P.  XIX.— 24 
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com  t'\H'(l  upon  such  carriages, — For  preventing  the  smoking  of  tobacco,  and  the 
commission  of  an\'  other  nuisance,  in  or  upon  such  carriages,  or  in  any  of  the  stations 
or  premises  occupied  by  the  company  :  And,  generally,  for  regulating  the  travelling 
upon  or  using  and  working  of  the  railway  ;  But  no  such  regulation  shall  authorize 
the  closing  of  the  railway  or  prevent  the  passage  of  engines  or  carriages  on  the  railway 
at  reasonable  times,  except  at  any  time  when  in  consequence  of  any  of  the  works  being 
out  of  repair,  or  from  any  other  sufficient  cause,  it  shall  be  necessary  to  close  the 
railway  or  any  part  thereof."  The  109th  section  enacts,  that,  "for  better  enforcing 
the  observance  of  all  or  any  of  such  regulations,  it  shall  be  lawful  for  the  company, 
subject  to  the  provisions  of  the  3  &  4  Vict.  c.  97,  '  An  act  for  regulating  railways,'  to 
make  bye-laws,  and  from  time  to  time  to  repeal  or  alter  such  bye-laws,  and  make 
others,  provided  that  such  bye-laws  be  not  repugnant  to  the  laws  of  that  part  of  the 
United  Kingdom  where  the  same  are  to  have  effect,  or  to  the  provisions  of  this  or 
[63]  the  special  act ;  and  such  bye-laws  shall  be  reduced  into  writing,  and  shall  have 
affixed  thereto  the  common  seal  of  the  company  ;  anil  any  person  offending  against  any 
such  bye-law  shall  forfeit  for  every  such  offence  any  sum  not  exceeding  .51.,  to  be  imposed 
by  the  company  in  such  bye-laws  as  a  penalty  for  any  such  ofl'enee  ;  and,  if  the  infraction 
or  non-observance  of  any  such  bye-law  or  other  such  regulation  as  aforesaid  be  attended 
with  danger  or  anno3'ance  to  the  public,  or  hindrance  to  the  company  in  the  lawful  use 
of  the  railway,  it  shall  be  lawful  for  the  company  summarily  to  inteifere  to  obviate  or 
remove  such  danger,  or  annoyance,  or  hindrance,  and  that  without  prejudice  to  any 
penalty  incuried  by  the  infraction  of  any  such  bye-law."  The  110th  section  enacts 
that  "the  substance  of  such  last-mentioned  bye-laws,  when  confirmed  or  allowed 
according  to  the  provisions  of  any  act  in  force  regulating  the  allowance  or  confirma- 
tion of  the  same,  shall  be  painted  on  Ijoards,  or  printed  on  paper  and  pasted  on  lioards, 
and  hung  up  and  affixed  and  continued  on  the  front  or  other  conspicuous  part  of 
every  wharf  or  station  belonging  to  the  company,  according  to  the  nature  or  subjects 
matter  of  such  bye-laws  respectively,  and  so  as  to  give  public  notice  thereof  to  the 
pai'ties  interested  therein  or  afl'ected  thereby  ;  and  such  boards  shall  from  time  to  time 
be  renewed  as  often  as  the  bye-laws  thereon  or  any  part  thereof  shall  be  obliterated 
or  destroyed  ;  and  no  penalty  imposed  by  any  such  by-law  shall  be  recoverable  unless 
the  same  shall  have  been  published  and  kept  published  in  manner  aforesaid."  And 
the  111th  section  enacts  that  "such  bye-laws,  when  so  confirmed,  published,  and 
affixed,  shall  be  binding  upon  and  be  observed  by  all  parties,  and  shall  be  sufficient 
to  justify  all  persons  acting  under  the  same  ;  and,  for  proof  of  the  publication  of  any 
such  bye-laws,  it  shall  be  sufficient  to  prove  that  a  pi'inted  paper  or  painted  board, 
[64]  containing  a  copy  of  such  liye-laws,  was  affixed  and  continued  in  manner  by  this 
act  directed,  and,  in  case  of  its  being  afterwards  displaced  or  damaged,  then  that  such 
paper  or  board  was  replaced  as  soon  as  conveniently  might  be." 

The  power  to  impose  penalties  by  means  of  bye-laws  being  against  common  right, 
must  be  construed  most  strictly.  Bye-laws  of  this  sort  were  by  the  3  &  4  Vict.  c.  97, 
s.  8,  to  be  approved  by  the  board  of  trade,  whose  authority  in  these  matters  was  by 
the  9  &  10  Vict.  c.  105,  s.  2,  transferred  to  the  commissioners  of  railways,  and  by  the 
14  &  15  Vict.  c.  64,  s.  1,  re-transferred  to  the  board  of  trade.  There  is  no  statement 
here  that  the  bj'e-laws  in  question  had  been  .so  allowed.  [Keane,  for  the  respondents, 
objected  that  this  point  was  not  open  to  the  appellant,  inasmuch  as  it  was  not  made 
befoi'e  the  magistrates.  So  held  by  the  court  of  Queen's  Bench  in  I'nrki^  App.,  Ilurtahle, 
Besp.,  '28  Law  J.,  M.  C.  2"21.]  Then,  there  was  no  sufficient  proof  of  puljlication.  To  con- 
stitute a  due  compliance  with  the  110th  section  of  the  8  it  9  Vict.  c.  '20,  the  company 
were  bound  to  pi'ove  that  the  substance  of  the  bye-laws  was  painted  on  boards,  or 
printed  on  paper  and  pasted  on  boards,  and  hung  up  and  affixed  and  continued  on  the 
front  or  other  conspicuous  part  of  every  wharf  or  station  l)elonging  to  the  company. 
The  only  proof  here  was,  that  copies  of  the  bye-laws  were  hung  up  and  affixed  on  a 
conspicuous  part  of  the  stations  at  which  the  appellant  got  in  and  out  of  the  carriage. 
As  a  general  rule,  no  law  is  of  .any  force  until  it  has  been  duly  promulgated.  In 
1  Bl.  Com.  45,  it  is  .said  :  "A  bare  resolution  confined  in  the  breast  of  the  legislator, 
without  manifesting  itself  by  some  external  sign,  can  never  be  properly  a  law.  It  is 
requisite  that  this  resolution  be  notified  to  the  people  «ho  are  to  obey  it.  But  the 
manner  in  which  this  notifica-[65]-tion  is  to  be  made  is  matter  of  very  great  indiffer- 
ence. It  may  be  notified  by  universal  tradition  and  long  practice,  which  supposes  a 
previous  publication,  and  is  the  case  of  the  common  law  of  England.     It  may  be  notified 
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viva  \oee,  by  officers  appointed  for  that  purpose,  as  is  done  with  regard  to  jiroelaniH- 
tions  and  such  acts  of  parliament  as  are  appointed  to  bo  jjublicly  read  in  churches 
and  other  assemblies.  It  may,  lastly,  be  notified  by  writing,  printing,  or  the  like, 
which  is  the  general  course  taken  with  all  our  acts  of  pai-liament.  Yet,  whatever 
wa}-  is  made  use  of,  it  is  incumbent  on  the  promulgators  to  do  it  in  the  most  public 
and  conspicuous  manner  ;  not  like  Caligula,  who  (according  to  Dio  Capius)  wrote  his 
laws  in  a  very  small  character  and  hung  them  upon  high  pillars,  the  more  efl'ectually 
to  ensnare  the  people."  Here,  a  particular  mode  of  publication  is  pointed  out,  and 
that  must  be  observed  strietl}^,  otherwise  the  law  with  a  breach  of  which  the  pai'ty 
is  charged  is  not  brought  home  to  him.  In  Taylor  on  Evidence,  vol.  2,  §  1470,  it  is 
said  :  "  With  respect  to  such  bye-laws  as  any  railway  company  is  impowered  to  make 
for  regulating  the  travelling  upon  or  using  and  making  the  railway,  or  for  imposing 
penalties  upon  persons  other  than  its  servants,  it  would  seem,  that,  before  they  can 
be  enforced,  the  company  must  produce  a  copy  purporting  to  be  under  its  seal,  and 
nmst  shew  that  a  certified  copy  has  been  sent  to  the  board  of  trade, — or,  from  the  9th 
of  November,  1846,  to  the  18th  of  October,  18.") I,  to  the  commissioners  of  railways, — 
and  has  been  allowed,  or,  at  least,  not  disallowed,  by  those  respective  bodies ;  and, 
furthei',  that  the  bye-laws  have  been  duly  pulilished  :  but,  for  the  last  purpose,  it  will 
be  sufficient  to  prove  that  a  printed  paper  or  painted  board  containing  a  copy,  was 
affixed  and  continued  on  the  front  or  other  conspicuous  part  of  every  wharf  or  station 
belonging  to  the  company,  [66]  according  to  the  nature  of  the  i-espective  bye-laws,  and, 
in  case  of  its  lieing  afterwards  displaced  or  damaged,  then  that  such  paper  or  board  was 
replaced  as  soon  as  conveniently  might  be."  Another  class  of  bj'e-laws,  is  provided  for 
by  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  ss.  124,  125,  126,  127, 
viz.  bye-laws  for  the  purpose  of  regulating  the  conduct  of  their  officers  and  servants, 
and  of  providing  for  the  due  management  of  theii'  affiiirs  ;  and  by  the  last  of  these 
sections  it  is  provided  that  the  production  of  a  written  or  printed  copy  purporting  to 
have  the  seal  of  the  company  affi.^ied  thereto,  "shall  be  sufficient  evidence  of  such 
liye-laW'S  in  all  cases  of  prosecution  under  the  same."  [Erie,  C.  J.  The  company 
have  necessarily  a  very  large  number  of  stations.  Was  it  necessary  for  them  to  prove 
the  affixing  of  the  bye-laws  at  every  station?  Is  it  not  enough  to  shew  that  they 
were  duly  affixed  at  the  station  or  stations  used  by  the  party  complained  against!] 
It  is  submitted  that  it  is  not.  And  there  may  be  very  good  reason  for  requiring 
publication  at  all  the  stations,  because  by  that  means  the  bye-laws  become  so 
generally  dift'used  that  all  persons  using  the  railway  may  fairly  be  presumed  to  be 
cognizant  of  them.  Then,  as  to  the  admissibility  of  the  examined  and  certified 
copy, — the  point  does  not  arise  under  the  8  it  9  Vict.  c.  11. '5,  s.  1(a),  [67] 
but  reliance  will,  on  the  pai't  of  the  respondents,  be  placed  upon  the  14  &  15 
Vict.  c.  99,  s.  14,  which  enacts,  that,  "whenever  any  book  or  other  document  is  of 
such  a  pul)lic  nature  as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  and  no  stiitute  exists  which  renders  its  contents  proval)le  bv  means  of 
a  copy,  any  copy  thereof  or  extract  therefrom,  shall  be  admi.ssible  in  evidence  in  an}' 
court  of  justice,  or  before  any  person  now  or  hereafter  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive  and  examine  evidence,  provided  it  be  proved  to  be 
an  examined  copy  or  extract,  or  provided  it  purport  to  be  signed  ami  certified  as  a 
true  copy  or  extract,  by  the  officer  to  whose  custody  the  original  is  intrusted,  and 
which  officer  is  hereby  recjuired  to  furnish  such  certified  copy  or  extract  to  any  person 

(a)  By  which  it  is  enacted  that,  "  whenever  by  any  act  now  in  force  or  hereafter 
to  be  in  force,  any  certificate,  official  or  public  document,  or  document  or  proceeding 
of  any  corporation  or  joint-stock  or  other  company,  or  any  certified  copy  of  any 
document,  bye-law,  entry  in  any  legister  or  other  book,  or  of  any  other  proceeding, 
shall  lie  receivable  in  cvidciii-e  of  any  particulai'  in  any  court  of  justice,  or  before  any 
legal  tribunal,  or  either  liou.se  of  Parliament,  or  any  committee  of  either  House,  or  in 
any  judicial  proceeding,  the  same  shall  respectively  be  admitted  in  evidence,  provided 
they  respectively  purpoit  to  be  sealed  or  impressed  with  astjimp,  or  sealed  and  signed, 
or  signed  alone,  as  required,  or  impressed  with  a  stamj)  and  signed,  as  directed  by  the 
respective  acts  made  or  to  be  hereafter  made,  without  any  ])roof  of  the  seal  or  stamp, 
where  a  seal  or  stamp  is  necessary,  or  of  tlie  signature  or  of  the  official  character  of  the 
person  appearing  to  have  signed  the  same,  and  without  any  ftuther  proof  thereof,  in 
every  case  in  which  the  original  record  could  have  been  received  in  evidence." 
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applying  at  a  reasonable  time  foi-  the  same,  upon  payment  of  a  reasonable  sum  for  the 
same,  not  exceeding  4d.  for  every  folio  of  ninety  words."  That  statute  was  intended 
to  apply  to  documents  of  a  public  nature,  the  withdrawal  of  which  from  the  custody 
of  a  public  officer  might  occasion  public  inconvenience,  and  not  to  documents  of  a 
private  nature  :  Hoc  v.  Natliorp  {or  NeUhorpe),  1  Lord  Eaym.  154,  3  Salk.  154  ;  Lynch 
V.  CJeii-c,  3  Salk.  154:  note  to  Tlie  Kin;/  v.  Lord  Georcje  Gwdon,  2  Dougl.  593;  Taylor 
on  Evidence,  §S  1436,  1440;  The  Khiqx.  Haines,  Comb.  337,  Skin.  584;  The  King  v. 
Smith,  1  Stra.  126  In  Taylor  on  Evidence,  §  1434,  it  [68]  is  said  :  "The  most  satis- 
factoi'v  mode  of  proving  official  registers  and  othei-  public  documents  of  a  like  nature, 
is,  bv' producing  the  books  or  documents  themselves,  and  shewing  that  they  come 
from  the  propei"  repository.  In  some  few  cases  this  is  the  only  legitimate  mode  of 
proof.  Thus,  the  books  of  companies  subject  to  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  in  which  are  entered  the  proceedings  of  the  directors,  of 
the  committees  of  directors,  and  of  the  meetings  of  the  company,  and  each  entry  in 
which  must  purport  to  be  signed  by  the  chairman  of  the  meeting,  cannot  be  proved 
by  copies,  however  authentic  ;  neither  can  the  books  of  the  proceedings  of  companies 
to  which  the  Joint-Stock  Companies  Act  of  1856  (19  &  20  Vict.  c.  47)  applies,  be 
proved  by  copies,  but  the  Ijooks  themselves  must  be  produced,  when,  if  the  entry 
sought  to  be  read  purports  to  be  signed  by  the  chairman  of  the  meeting,  it  will  be 
received  as  prima  facie  evidence  :  s.  40.  So,  the  orders  and  other  documents  which 
have  proceeded  from  the  now  abolished  commissioners  of  railways,  must,  it  seems,  be 
proved  by  the  production  of  the  originals  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  conimissionei's,  and  to  be  signed  by  two  or  more  of  that  body  ;  and  the 
same  law  would  appear  to  extend  to  all  documents  relating  to  railways,  which  now 
emanate  from  the  board  of  trade,  and  which  must  purport  to  be  signed  by  one  of  the 
secretaries  or  assistant  secretaries  of  the  board,  or  by  some  ofKcer  appointed  by  the 
board  to  sign  such  documents."  It  is  clear,  therefore,  upon  the  authorities,  that  no 
sufficient  proof  of  the  bye-laws  in  question  has  been  given. 

David  Keune,  contri  {a).  The  14th  section  of  the  [69]  14  &  15  Vict.  c.  99,  makes 
an  examined  copy  or  extract  signed  and  certified  to  be  a  true  copy  or  extract  liy  the 
officer  to  whose  custody  the  original  is  intrusted,  admissible  in  evidence,  wherever 
the  document  from  which  the  copy  oi'  extract  was  taken  would  itself  have  been 
evidence.  Then,  as  to  the  publication.  It  would  be  a  most  inconvenient  construction 
of  the  statute  to  hold  it  to  require  the  company,  as  a  condition  to  the  enforcement  of 
their  bye-laws  against  an  offender,  to  pro\-e  that  they  were  duly  affixed,  and  contiinied 
at  the  time  of  the  committing  of  the  offence  affixed,  in  the  front  of  every  one  of  their 
eighty  stations.  [Erie,  C.  J.  It  may  be  very  inconvenient.  It  may  be  that  no  bye- 
law  can  be  enforced,  unless  yon  have  the  station-master  or  some  other  person  from 
e\-ery  station  to  prove  that  the  board  was  duly  exhibited  at  the  time  of  the  alleged 
offeiiee.  Still,  if  the  legislature  have  required  it,  it  must  be  done.  Williams,  J.  The 
111th  section  in  very  general  terms  prescribes  the  mode  of  publication:  it  provides 
that  the  substance  of  the  bye-laws,  when  confirmed  or  allowed,  shall  be  painted  on 
boards  or  printed  on  paper  and  pasted  on  boards,  and  hung  up  and  affixed  and 
continued  on  the  front  or  other  conspicuous  part  of  every  wharf  or  station  belonging 
to  the  company,  according  to  the  nature  oi-  subject-matter  [70]  of  such  bye-laws 
respectively,  and  so  as  to  give  notice  to  the  parties  interested  therein  or  affected 
thereby.  I  see  no  insuperable  difficulty  in  proving  the  fact.  A  single  witness  that 
has  seen  the  notices  up  would  suffice  ;  and  the  presumption  would  be  that  they 
continued  up,  in  the  absence  of  evidence  to  the  contrary.]  The  declared  intention  of 
the  act  was  that  all  pailies  interested  or  affected  by  the  bye-laws  should  have  notice, 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondents  were : — 
"  1.  That  the  original  of  the  bye-laws  is  a  document  of  a  public  nature,  admissible 
in  evidence  as  such,  and  an  examined  copy  of  it  proved  to  be  such,  or  a  copy  pur 
porting  to  Tie  signed  and  certified  as  a  true  copy  by  the  officer  to  whose  custody  the 
original  is  intrusted,  is  admissible  in  evidence  :  2.  That  a  publication  of  the  bye-laws, 
which,  by  the  means  indicated  in  the  S  *  9  Vict.  c.  20,  s.  110,  gives  public  notice  of 
them  to  the  parties  interested  therein  or  affected  thereby,  is  sufficient,  and  is  shewn 
by  the  case  to  have  taken  place  :  3.  That,  regard  being  had  to  the  nature  and  object 
of  the  bye-laws  and  the  legislation  relating  to  them,  there  wa«  sufficient  evidence  of 
the  statutory  publication." 
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— reasonable  notice  Jieeoidiiig  to  the  subject-matter.  The  appeUaiit  here  was  only 
interested  in  a  pul)lication  at  the  station  at  which  he  got  in,  and  at  that  at  which  he 
got  out :  and  that  was  proved.  [Williams,  J.  There  is  no  statement  in  the  case  that 
the  bye-laws  were  atlixed  at  all  the  stations  which  the  ajjpellant  passed  on  the  journey.] 
The  obvious  answer  to  that  is,  that  the  case  is  equally  silent  as  to  theie  being  any 
intermediate  stations.  It  would  have  been  perfectly  competent  to  the  justices  upon 
the  e\idence  before  them  to  have  inferred  that  the  company  had  performed  the  duty 
which  the  act  of  parliament  imposes  upon  them. 

Norman,  in  reply.  The  maimer  in  which  the  publication  of  the  bye-laws  is  to  be 
proved  is  expressly  provided  for  by  the  111th  section,  which  enacts  that  "it  shall  be 
sutlieient  to  pro\e  that  a  pi'inted  papei-  or  painted  Ijoard  containing  a  copy  of  such 
bye-laws,  was  affi.\ed  and  continued  in  manner  by  this  act  directed."  There  can  be 
no  ditliculty  in  fuiiiishing  such  proof :  the  man  who  regulates  the  clocks  at  the 
various  stations  might  easily  do  it.  And,  even  if  it  were  difficult  or  inconvenient, 
that  is  no  reason  why  a  plain  direction  of  an  act  of  parliament  should  not  be 
complied  with. 

Eki.k,  C.  J.  I  am  of  ojjinion  that  the  judgment  in  this  case  ought  to  be  for  the 
respondents.  I  think  the  [71]  examined  and  certified  copy  of  the  bye-laws  was 
properly  received  in  evidence,  as  a  document  of  a  public  nature,  llailway  companies 
certainly  do  affect  and  regulate  the  interests  of  the  public  to  a  very  large  extent  and 
in  a  great  number  of  ways.  The  statute  contemplates  that  these  bye-laws  foi' 
regulating  the  use  of  and  the  traffic  and  tra\elling  upon  the  railway  shall  before  they 
shall  be  of  any  force  receive  the  confirmation  and  allowance  of  the  board  of  trade  or 
the  commissioners  of  railways.  They  are  to  have  also  the  sanction  of  the  common 
seal  of  the  company  :  and  one  governing  copy  is  to  be  kept  by  the  secretary.  I  there- 
fore think  it  is  a  document  which  falls  within  the  common-law  principle  applicable  to 
documents  of  a  public  nature.  It  also  falls  within  the  11  &  1-5  Vict.  c.  99,  s.  11, 
which  expands  the  rules  of  the  common  law  as  to  the  admissibility  of  public  documents. 
The  justices  were  quite  right  in  admitting  the  copy  in  evidence. 

Then  comes  the  question  whether  there  was  sufficient  proof  of  the  publication  of 
these  bye-laws,— it  having  been  shewn  that  the  appellant  got  into  the  carriage  at 
the  Ijishop.sgate  station  and  got  out  at  Tottenham,  and  that  a  copy  of  the  bye-laws 
had  been  projierly  affixed  at  lioth  of  those  stations.  The  appellant  objects  that  the 
requisitions  of  the  I  10th  section  have  not  l)cen  complied  with.  That  section  provides 
that  "  no  penalty  imposed  by  any  such  bye-law  shall  be  recoverable  unless  the  .same  ('.) 
shall  have  been  pul)lislied  and  kept  published  in  manner  aforesaid."  The  "  manner 
aforesaid  "  is  defined  in  the  earliei-  pait  of  the  section,  which  enacts  that  "  the  sub- 
stance of  such  bye-laws,  when  confirmed  or  allowed  according  to  the  provisions  of 
any  act  in  force  regulating  the  allowance  or  conlii'mation  of  the  same,  shall  be  painted 
on  boards,  or  printed  on  paper  and  pasted  on  boards,  and  [72]  hung  up  and  aili.xed 
and  contiimed  on  the  front  or  other  conspicuous  part  of  every  wharf  or  station  belong- 
ing to  the  company,  according  to  the  nature  or  subject-matter  of  such  Ijye-laws 
respectively,  and  .so  as  to  give  public  notice  thereof  to  the  parties  interested  therein 
or  affected  thereby  ;  and  such  Ijoards  shall  from  time  to  time  be  renewed  as  often  as 
the  bye-laws  thereon  or  any  part  thereof  shall  be  obliterated  or  destroj'ed."  It  was 
insisted  on  the  part  of  the  appellant  that  no  bye-law  can  be  enforced  without  proof 
that  a  copy  has  Ijeen  put  up  and  remains  affixed  to  the  front  or  other  conspicuous  pai't 
of  every  wharf  and  station  belonging  to  the  company.  Hut  1  am  of  opinion  that  the 
])rovi.sion  regulating  the  ])ublicalion  iif  these  bye  laws  nuist  be  read  with  a  reasonable 
a|)plication  to  the  subject-matter, — that  is,  that  the  bye-laws  affecting  wharfs  shall 
be  affixed  to  wharfs,  and  those  affecting  the  railway  and  the  stations  thereon  shall 
be  allixed  to  the  stations  :  but  they  need  not  bo  atiixed  at  both.  I  aKso  think  the 
bye-laws  must  be  held  to  be  published  "so  a.s  to  give  notice  to  the  parties  interested 
therein  or  affected  thei'eby,"  if  it  is  shewn  that  they  are  duly  atHxed  at  the  station  at 
which  the  party  gets  in  and  at  the  station  at  which  he  gets  out.  My  IJrother  Williams, 
for  who.se  opinion  I  entertain  the  greatest  deference  and  res|,ect,  dissents  from  this 
view.  I  am  also  of  oi)inion  that  the  respondents  are  entitled  to  jmlgment  upon  the 
further  ground  urged  by  Mr.  Keane,  that  it  wa.s  the  duty  of  the  company  to  eonipl}' 
with  the  statute  by  publishing  their  l)ye  laws  in  the  m.uuier  therein  required,  and 
there  is  a  sti'ong  preum|ition  that  a  [jublic  body  has  performed  the  duty  which  tin; 
law  easts  upon  them ;  and  that,  upon  proof  that  the  copy  of  the  bye-hiws  hud  been 
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duly  published  at  the  stations  of  departure  and  arrival  in  the  particular  instance, 
afforded  ample  [73]  ground  from  which  the  justices  would  have  been  warranted  in 
assuming  that  this  duty  had  in  like  manner  been  performed  at  all  the  other  stations. 
Upon  the  whole  I  am  of  opinion  that  the  case  of  the  appellant  fails,  and  that  the 
respondents  are  entitled  to  the  judgment  of  the  court. 

WiLLi.^MS,  J.  I  regret  much  to  say  that  I  feel  obliged  to  come  to  a  different  con- 
clusion. I  think  the  penalty  could  not  be  legally  enforced  in  this  case  for  want 
of  proof  that  the  bye-laws  in  question  had  been  duly  published  by  being  affi.xed  and 
continued  affixed  at  every  station  on  the  line  of  railway,  according  to  the  I'equirements 
of  the  110th  section  of  the  8  &  9  Vict.  c.  20.  The  108th  section  of  that  statute 
enables  the  company  to  make  b3'e-laws  for  regidating  the  mode  by  which  and  the 
speed  at  which  carriages  using  the  railway  are  to  be  propelled, — the  times  of  arrival 
and  departure  of  such  carriages, — the  loading  or  unloading  thei'cof,  and  the  weights 
they  are  to  carry, — the  receipt  and  delivery  of  goods  and  other  things  which  are  to 
be  conveyed  upon  such  carriages, — the  preventing  of  smoking  and  other  nuisances  in 
such  carriages  or  in  any  of  the  stations  or  premises  occupied  by  the  company, — and 
generally  for  regulating  the  travelling  upon  or  using  and  working  of  the  railway. 
That  section,  therefore,  enables  the  company  to  make  laws  which  are  to  regulate  the 
whole  line,  and  by  which  all  persons  using  the  line,  or  any  part  of  it,  are  to  be  bound. 
In  s.  109,  the  statute  proceeds  to  prescribe  how  such  bye-laws  are  to  be  made,  and 
what  shall  be  the  consequences  of  any  breach  of  them.  The  110th  section  then 
declares  what  shall  be  done  when  the  bye-laws  are  made.  It  enacts  that  '•'  the  sub- 
stance of  such  last^mentioned  bye-laws,  when  confirmed  or  allowed  according  to  the 
provisions  of  any  act  in  force  regulating  the  allowance  or  con-[74]-firmation  of  the 
same,  shall  be  painted  on  boards,  or  printed  on  paper  and  pasted  on  boards,  and  hung 
up  and  affi.ved  and  continued  on  the  front  or  other  conspicuous  part  of  every  wharf  or 
station  belonging  to  the  company,  according  to  the  nature  or  suljject-matter  of  such 
bye-laws  respectively,  and  so  as  to  give  public  notice  thereof  to  the  parties  interested 
therein  or  afi'ected  thereby  ;  and  such  l)oards  shall  fi-ora  time  to  time  be  lenewed  as 
often  as  the  bye-laws  thereon  or  any  part  thereof  shall  be  obliterated  or  destroyed." 
I  can  readily  understand  that  the  legislature,  having  impowered  the  company  to  make 
a  code  of  regulations,  should  go  on  to  provide,  for  the  purpose  of  insuring  their 
publication  amongst  those  who  wei'e  likely  to  be  affected  by  them,  that  notice  should 
be  given  by  affixing  them  at  every  stjition  upon  their  line.  Having  pi-ovided  that  the 
bye-laws  shall  be  stuck  up  at  every  station  or  wharf  (aceoixling  to  the  subject-matter), 
the  clause  then  goes  on  to  state  how  it  shall  be  stuck  up, — so  as  to  give  public  notice 
thereof  to  the  parties  interested  therein  or  affected  thereby  ;  so  that  that  portion  of 
the  public  who  use  the  railway  either  for  travelling  thereon  or  transmitting  goods 
thereby  may  have  an  opportunity  of  seeing  them.  The  act  having  provided  that  the 
notice  shall  be  thus  given  in  order  to  ensure  general  notoriety  amongst  all  who 
frequent  or  use  the  railway,  then  proceeds  with  a  separate  enactment, — "and  no 
penalty  imposed  by  any  such  bye  law  shall  be  recoverable  unless  the  .same  shall  have 
been  published  and  kept  published  in  manner  aforesaid."  I  am  unable  to  give  to  the 
language  of  that  section  any  other  meaning  than  that  it  disables  the  company  from 
enforcing  any  penalty  for  a  breach  of  their  bye-laws  unless  the  dii-ection  therein 
contained  as  to  their  pul^lication  has  been  duly  complied  with. 

It  is  contended  on  the  part  of  the  appellant  that  this  [75]  construction  cannot  be 
the  true  one,  because  of  the  great  inconvenience  which  will  be  entailed  upon  the  com- 
pany by  requiring  proof  that  the  bj^e-laws  have  been  affixed  at  every  one  of  their 
numerous  stations.  I  must  confess  I  do  not  see  the  great  difficulty  which  has  been 
suggested.  But,  even  if  such  ilifficulty  did  exist  to  the  fullest  extent,  I  can  give  no 
other  meaning  to  the  section  without  doing  an  unjustifiable  degree  of  violence  to  the 
language  the  legislature  has  used.  It  may  be  that  the  framer  of  the  act  and  those 
who  passed  it  have  failed  to  perceive  the  difficulty,  if  any  exists  :  but  they  have  in 
plain  and  unmistakeable  language  declared  that  no  penalty  imposed  b}'  any  bye-law 
shall  be  recoverable  unless  the  bye-laws  shall  have  been  published  and  kept  published 
in  the  manner  prescribed.  The  question  then  is,  whether  or  not  that  has  been  proved. 
I  must  confess  I  have  great  difiiculty  in  applying  the  maxim  "omnia  pnesumuntur 
rit^  esse  acta"  to  this  case,  because  the  111th  section  of  the  act  goes  on  to  say  that 
"such  bye-laws,  when  so  confirmed,  published,  and  affixed,  shall  be  binding  upon  and 
be  observed  by  all  parties,  and  shall  be  sufficient  to  justify  all  persons  acting  under 
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the  same  ;  and,  for  proof  of  the  publication  of  any  such  bye-laws,  it  shall  be  sufficient 
to  prove  that  a  printed  paper  or  painted  board,  containing  a  copy  of  such  bye-laws, 
was  affixed  and  continued  in  manner  by  this  act  directed,  and,  in  case  of  its  being 
afterwards  displaced  or  damaged,  then  that  such  paper  oi-  board  was  replaced  as  soon 
as  conveniently  might  be."  It  would  seem  by  that  section  that  the  legislature  in  the 
case  of  railway  companies,  has  thought  tit  to  provide,  that,  in  lieu  of  actual  proof  of 
the  publication  of  their  bye-laws,  the  course  prescribed  shall  be  taken  to  be  sutiicient 
proof  of  publication.  But,  to  entitle  them  to  avail  themselves  of  that  substituted 
mode  of  publication,  the  company  must  [76]  prove  that  they  have  done  it.  We  cannot 
presume  that  they  have  complied  with  the  statute.  But,  even  assuming  that  the 
maxim  referied  to  could  be  applicable  to  such  a  case  as  this,  it  does  not  appear  to 
have  been  applied  by  the  justices  :  on  the  contrary,  it  would  appear  fi'om  the  state- 
ment of  the  ca.se  that  they  declined  to  entertain  the  question.  After  stating  the  tir.st 
objection,  and  the  way  it  was  disposed  of,  they  go  on  to  say, — "  It  was  also  objected 
on  the  pait  of  the  appellant  that  it  was  necessary  for  the  complainant  to  prove  that 
copies  of  the  bye-laws  were  affixed  at  every  station  on  the  Eastern  Counties  line 
between  the  London  and  Yarmouth  termini.  This  objection  we  also  overruled,"  &c. 
They  were  therefore  of  opinioti  that  it  was  not  necessary  to  prove  that  the  bj'e-laws 
were  affixed  at  all  the  stations.  They  thought  there  was  no  foundation  for  the  objec- 
tion, and  did  not  conceive  it  to  be  necessary  to  have  recourse  to  the  presumption. 
Now,  if  I  am  right  in  the  construction  I  put  upon  the  statute,  viz.  that,  by  the  express 
teims  of  the  llUth  section,  no  bye-law  can  be  enforced  unless  it  has  been  published  as 
the  act  requires,  I  cannot  come  to  any  other  conclusion  than  that  the  conviction  ought 
not  to  have  tiiken  place.  The  justices  ought  either  to  have  held  that  the  proof  was 
necessary,  or  that  they  were  satisfied  to  presume  a  due  pulilication  from  the  evidence 
they  had  before  them. 

I  regret  much  to  feel  myself  compelled  to  differ  in  opinion  from  my  Lord  and  my 
two  learned  Brothers  :  and  I  also  \evy  much  regret  that  the  construction  which  I  put 
upon  the  statute  should  be  supposed  to  lead  to  harsh  and  inconvenient  consequences. 
But  I  can  see  no  reason  why  I  should  give  to  the  words  any  other  than  their  ordinary 
grammatical  constiuction. 

Upon  the  other  point,  I  entirely  concur  in  what  has  fallen  from  the  Lord  Chief 
Justice. 

[77]  Ckowder,  J.  I  entirely  concur  in  the  opinion  given  by  the  Lord  Chief 
Justice  upon  both  the  questions  put  to  us  by  the  justices  in  this  case.  The  first 
question  is,  whether  the  examined  and  certified  copy  of  the  l)yc-laws  was  lightly 
I'cceivcd  in  evidence.  Looking  at  the  nature  of  railway  companies,  the  purposes  of 
Iheir  incorporation,  and  the  large  and  general  interests  iirvolvcd,  it  appears  to  me 
that  their  bye-laws,  made  under'  the  san(;tiorr  ami  authority  of  a  public  act  of  pai-lia- 
rnerrt,  arrd  sealed  with  the  commorr  seal  of  the  company,  aird  deposited  with  their 
publii'  officer',  nurst  follow  the  gerreral  rule  of  eviderrce  as  to  public  documerrts, — which 
I  undcrstarrd  to  mearr  documents  of  sirch  a  natur:e  and  character  that  a  large  portion 
of  the  public  are  mater-ially  interested  theroiir.  Uporr  this  ground,  therefore,  1  am  of 
opirriorr  that  the  copy  was  properly  admitted. 

As  to  the  other  arrd  more  difficult  (jirestiorr,  I  also  agree  in  the  corrstruction  which 
my  Lord  has  put  rrpon  the  several  clauses  of  the  Com[)airies  Clauses  Corrsolidatiorr  Act 
upon  which  that  qirestiorr  arises.  If  we  were  to  hold  that  the  110th  sectiorr  means 
irot  only  that  copies  of  the  In'e-laws  shall  be  painted  or  prirrtcd  and  allixed  on  every 
orre  of  the  comparry's  stations,  birt  that,  to  erral)le  them  to  orrfor'co  a  perralty  for'  the 
br'each  of  any  of  therrr,  it  must  be  distirrctly  and  allir-rnatively  pr'oved  that  they  wer'O 
affixed  and  th.-it  they  still  contiirrro  affixed  at  each  statiorr  througlioirt  the  lirre,  it 
seems  to  me  that  that  woirld  involve  such  ditlicrrltios  as  would  virtually  render  the 
bye-laws  rrugatory.  My  Br'other  Williams  seerrrs  to  think  that  there  worrld  i)e  rro  re;il 
dillii'ulty,  irrasmuch  as  anv  officer  of  the  comparry  acqirairrted  with  the  fact  might  1)6 
called  to  prove  it.  But  it  seems  to  mo  that  it  would  lie  requiring  a  (juantity  of  pr-oof 
which  the  legislature  rrever  could  have  corrtemplated  or  irrterrded  ;  arrd,  urrless  the 
Ian  [78]-guage  irsed  b}'  them  is  so  striirgorrt  arrd  pr'ecise  as  to  r-erriler  it  impassible  to 
arrive  at  arry  other  corrclusiorr,  I  thirrk  we  ought  rrot  to  put  such  a  corrstr'uetiorr  irpoii 
it.  Two  questiorrs  arise  irporr  this  jiart  of  the  case, — first,  do  the  woi'ds  of  the  1 10th 
section  make  it  inqierative  that  the  bye-laws  sh.'ill  lie  allixed  at  ever-y  station! — 
secoirdly,  asstrrrrirrg  that  they  do  so,  was  there  evidence  enough  befoi'e  the  justices  to 
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warrant  the  presumption  that  the  direction  of  the  statute  had  been  comph'ed  with,  and 
to  support  the  conclusion  they  came  to!  Now,  looking  at  the  language  of  the  110th 
section,  it  seems  to  me  that  the  words,  "  so  as  to  give  public  notice  thereof  to  the 
parties  interested  therein  or  aft'ected  thereby,"  would  be  utterly  nugatory  if  they  did 
not  mean  something  more  than  was  meant  to  be  conveyed  by  the  previous  part  of  the 
section.  The  section  begins  with  saying  that  "the  substance  of  such  last-mentioned 
bye-laws,  when  contirmed,  &c.,  shall  be  painted  on  boaids  or  printed  on  paper  and 
pasted  on  boards,  and  hung  up  and  attixed  and  continued  on  the  front  or  other  con- 
spicuous part  of  every  wharf  or  station  belonging  to  the  company.'  If  the  section 
had  stopped  there,  possibly  the  construction  which  has  been  contended  for  by  the 
appellant,  and  adopted  by  my  Brother  Williams,  would  have  been  the  true  one,  viz. 
that  the  notice  must  appear  at  every  station.  But  then  come  the  words  to  which  I 
have  adverted,  and  which  I  cannot  help  thinking  must  have  been  introduced  for  the 
purpose  of  limiting  the  scope  of  the  previous  general  words,  and  confining  them  to 
the  real  purpose  of  the  legislature,  viz.  to  conveying  notice  of  the  bye-laws  to  all  those 
who  were  interested  therein  or  likely  to  be  affected  thei-eby.  I  feel  the  force  of  the 
observations  of  my  Brother  ^\'illiams  ;  and,  perhaps,  if  it  had  rested  upon  this  alone, 
I  should  have  desired  time  to  consider.  But  then  there  is  the  other  part  of  the  case 
to  which  the  Lord  Chief  [79]  Justice  has  referred,  viz.  that  the  magistrates  may  have 
decided  as  they  did  upon  the  ground  that  they  were  satisfied  from  the  evidence  before 
them  that  the  bye-laws  had  been  duly  attixed  at  every  station  on  the  line.  It  is  not 
veiy  clearly  stated  in  the  case  upon  what  precise  ground  the  decision  was  founded. 
But  it  seems  to  me  to  be  consistent  with  what  is  stated,  that  the  magistrates  may 
have  considered  that  the  evidence  of  the  affixing  of  the  boards  containing  the  bye- 
laws  at  the  two  stations  more  particularly  affecting  the  party  here  charged,  viz.  at  the 
station  at  which  he  got  in  and  at  that  at  which  he  got  out,  was  suilicient  to  justify 
them,  without  distinct  proof  of  the  fact,  in  concluding  that  the  requirements  of  the 
statute  had  been  duly  complied  with  by  affixing  copies  at  all  the  other  stations  And 
I  do  not  think  that  that  is  going  at  all  beyond  the  ordinary  rule  that  all  things  are  to 
be  presumed  to  be  rightly  done  unless  there  is  some  proof  or  some  irresistible  presump- 
tion to  the  contrary.  I'pon  this  ground,  therefore,  as  well  as  upon  the  ground  that  I 
think  the  construction  which  my  Lord  has  put  upon  the  110th  section  of  the  statute  is 
the  correct  one,  I  am  unable  to  say  that  the  decision  of  the  justices  was  erroneous,  and 
concur  with  the  majority  of  the  court  in  holding  that  the  respondents  are  entitled  to 
our  judgment. 

WiLLEs,  J.  I  agree  with  my  Lord  Chief  Justice  and  my  Brother  Crowder. 
Upon  the  first  question, — whether  the  examined  and  certified  copy  of  the  bye-laws 
was  rightl}'  received  in  evidence, — we  are  all  agreed  that  it  was  so.  As  to  the 
necessity  of  proving  that  the  bye-laws  were  affixed  at  every  station  on  the  line,  how- 
ever remote,  so  as  to  bind  this  appellant,  I  agree  with  what  has  fallen  from  my  Loid 
and  my  Brother  Crowder.  It  appears  to  me  that  we  are  not  called  upon  to  put  any 
foi'ced  consti-uction  upon  the  words  of  [80]  the  statute  in  order  to  arrive  at  the  only 
conclusion  we  could  arrive  at  without  imposing  serious  inconvenience  not  only  upon 
the  company  but  also  upon  the  persons  proceeded  against.  I  should  have  thought 
that  the  direction  that  the  substance  of  the  bye-laws  "  shall  be  painted  on  boards,  oi' 
printed  on  paper  and  pasted  on  boards,  and  hung  up  and  affixed  and  continued  on 
the  front  or  other  conspicuous  part  of  every  wharf  or  station  belonging  to  the 
company,  and  so  as  to  give  public  notice  thereof  to  the  pai-ties  interested  thei'ein  or 
effected  thereby,"  pointed  to  a  mode  of  publication  whereby  persons  dealing  with 
the  company  at  those  particular  places  should  receive  notice  of  what  they  were  to  do 
or  avoid.  Even  if  that  were  not  the  true  gi'ammatical  construction  of  the  statute, 
I  apprehend  it  would  nevertheless  be  necessary  so  to  consti'ue  it ;  because,  if  the 
giving  a  strict  grammatical  construction  to  a  statute  leads  to  any  repugnance  or 
absurdity, — in  the  sense  of  being  contrary  to  the  mind  and  intention  of  the  framers 
of  the  act, — we  are  bound  so  to  read  the  words  as  to  a\'oid  that  result  (a).  An 
instance  of  that  is  found  in  s.  Ill,  which  provides,  that,  "  for  proof  of  the  publication 

(a)  A  strict  grammatical  construction  certainly  cannot  be  applied  to  the  latter 
part  of  s.  110, — "and  no  penalty  imposed  by  any  such  bye-law  shall  be  recoverable, 
unless  the  same  (i.e.  the  penalty)  shall  have  been  published  and  kept  published  in 
manner  aforesaid."    See  s.  143. 
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of  any  such  l)3'e-laws,  it  shall  be  sufficient  to  prove  that  a  printed  paper  or  painted 
board  containing  a  copy  of  such  bye-laws,  was  affixed  and  continued  in  manner  by 
this  act  directed."  Reading  that  literally,  it  would  only  be  necessary,  in  proceeding 
against  a  party  for  a  l)reach  of  the  bye  laws,  to  prove  that  some  one  board  having  the 
bye-laws  thereon  was  hung  up  or  affixed  at  any  one  station  on  the  line.  It  is  impossible 
to  reconcile  [81]  that  section,  if  construed  giammatically,  with  the  110th  section  :  we 
are  bound,  therefoi'e,  to  read  the  single  printed  paper  or  painted  Ijoard  there  as 
a  printed  paper  or  painted  board  hung  up  and  affixed  at  every  station.  A  literal 
construction  of  the  lllth  section  would  lead  to  this  absurdity, — that,  in  order  to 
enforce  a  penalty  against  a  man  who  gets  in  at  the  Bishopsgatc  station  and  out  at 
Tottenham,  it  would  be  sufficient  proof  of  publication  to  shew  that  a  copy  of  the 
bye-laws  was  affixed  at  the  station  at  Yarmouth.  So,  when  you  look  at  the  108th 
section,  which  points  out  the  purposes  for  which  the  bye-laws  may  be  made,  you  find 
that  a  valid  bye-law  may  be  made  which  would  apply  to  one  station,  or  one  portion 
of  the  railwa}',  and  not  to  others.  Then,  the  109th  section  imposes  a  penalty  for 
breach  of  the  bye-laws  not  exceeding  .51.  ;  and,  taking  the  extent  of  the  railway,  and 
the  great  number  of  stations  thereon,  it  would  be  repugnant  and  absurd  to  hold, 
that,  in  order  to  enforce  so  trifling  a  penalty,  the  almost  inconceivably  inconvenient 
quantity  of  proof  of  pulilication  suggested  should  be  necessary.  All  these  considera- 
tions induce  me  to  think  that  the  proper  construction  of  the  110th  section  is  that 
which  has  been  put  upon  it  by  my  Lord  and  my  Brother  Crowder,  and  which  supports 
the  decision  to  which  the  justices  came.  The  conviction  must,  therefore,  be  affirmed, 
but,  under  the  circumstances,  without  costs. 
Conviction  affirmed,  without  costs  (a). 

[82]     InghaiM  0.  Primkusk.     June  •28th,  1859. 

[S.  C.  28  L.  J.  C.  r.  294  ;  5  Jur.  N.  S.  710.  Referred  to,  Foster  v.  Mackinnon,  1869, 
L.  K.  4  G.  P.  713.  Distinguished,  SocieU  Generale  v  .Metropolitan  Bank,  1873,  27 
L.  T.  856.  Referred  to,  Arnold  v.  Clieque  Bunk,  1876,  1  C.  P.  D.  588.  Questioned, 
liaxmdale  v.  Bennett,  1878,  3  Q.  B.  D.  532.  See  Scholfield  v.  Londeshowur/h,  [1895] 
1  Q.  B.  546  ;  [1.S96]  A.  C.  538.     Approved,  Naah  v.  De  Freville,  [1900]  2  Q.  B.  89.] 

A.  accepted  a  bill  and  gave  it  to  B.  (who  put  his  name  thereto  as  drawer)  for  the 
purpose  of  his  procuring  it  to  be  discounted  and  handing  over  the  proceeds  to  him. 
B.  having  failed  to  discount  it,  returned  the  bill  to  A.,  who  toi'e  the  bill  in  half 
(intending,  as  the  jury  found,  to  cancel  it),  and  threw  the  two  pieces  into  the  street. 
B.  picked  them  up  in  A.'s  presence,  and  afterwards  pasted  the  two  pieces  together, 
and  put  the  bill  in  circulation. — The  tearing  of  the  bill  was  done  in  such  a  way 
that  the  appearance  of  the  bill  was  as  consistent  with  its  having  been  divided  for 
the  pui[)ose  of  safe  transmission  by  the  post  as  with  its  having  been  torn  for  the 
purpose  of  destroying  it : — Held, — it  being  resei'ved  for  the  court  to  draw  inferences 
of  fact, — that  A.  was  liable  u[)on  the  bill  at  the  suit  of  a  bona  tide  holder  without 
notice.  —  Whelhcr  the  act  of  so  reconstructing  the  liill  aiMoiiiitcd  to  forgery, — 
(juiure  ? 

This  was  an  action  ujxjii  a  liill  of  exchange  drawn  by  one  Charles  Murgatroyd 

(a)  And  see  the  143rd  section  of  the  8  &  i)  Vict.  c.  20,  which  enacts  that  "  the 
company  .ihall  jiublish  the  shoit  particulars  of  the  several  ofi'onces  for  which  any 
penalty  is  imposed  by  this  or  the  special  act,  or  by  any  bye-law  of  the  company 
affecting  other  persons  than  the  shareholders,  olHcers,  or  servants  of  the  company, 
and  of  the  amount  of  every  such  penalty,  ancl  shall  cause  such  particulars  to  lie  [82] 
painted  on  a  board,  or  printed  on  a  paper  and  pasted  thereon,  and  shall  cause  such 
board  to  be  hung  up  or  affixed  on  some  conspicuous  part  of  the  principal  ])l.ic(!  of 
business  of  tlu!  comi)any,  and,  where  any  such  penalties  are  of  local  a|)plication,  shall 
cause  such  boards  to  lie  allixed  in  some  conspicuous  place  in  the  immediate  nciighbour- 
hood  to  which  such  penalties  are  a])plii;ablo  or  have  reference  ;  and  such  p.irticulars 
shall  be  renewed  as  often  as  the  s.unc  oi'  any  pait  thereof  is  olilitcralc(l  or  destroy(Ml  ; 
and  no  such  penalty  shall  be  ic<i)verabl('  unless  it  shall  have  been  ])ublislieil  and  kept 
published  in  the  inannci-  luMcinlicfurc  rcipiired." 

C.  r    .\l\.  — 24* 
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upon  and  accepted  by  the  defendant,  and  indorsed  by  Murgatroyd  to  one  King,  and 
by  King  to  the  plaintiff. 

Plea, — that  the  defendant  accepted  the  said  bill  of  exchange  in  the  declaration 
mentioned,  and  delivered  the  same  to  the  said  Charles  Murgatroyd,  who  took  the 
said  bill  from  the  defendant  for  a  special  purpose  onh',  to  wit,  that  he  might  get  it 
discounted  for  the  defendant  and  pay  him  over  the  proceeds,  which  purpose  wholly 
failed,  nor  was  there  ever  any  value  or  consideration  for  the  defendant's  said  acceptance 
of  the  said  bill,  or  for  the  payment  by  him  of  any  part  of  the  amount  thereof,  and 
the  said  bill  was  never  discounted  for  the  defendant ;  that,  after  the  said  bill  had 
[83]  been  so  accepted  by  the  defendant,  and  whilst  it  was  held  by  the  said  Charles 
Murgatroyd  for  the  purpose  aforesaid,  the  said  bill  was  with  the  consent  of  the  defen- 
dant and  the  said  Charles  Murgatroyd  cancelled  by  the  same  being  torn  into  two 
parts  for  the  purpose  of  cancelling  and  destroying  the  said  bill,  and  the  purpose  for 
which  the  defendant  had  accepted  and  the  said  Charles  Murgatroyd  had  held  the 
said  bill  was  then  revoked  and  determined  ;  that  the  said  Charles  Murgatroyd  after- 
wards, wrongfully,  and  without  the  consent  of  the  defendant,  joined  the  said  parts 
of  the  said  bill,  and  negotiated  the  same  for  his  own  pui'pose  and  in  fraud  of  the 
defendant,  who  never  authorised  the  same  being  indorsed  or  negotiated  ;  and  that  the 
said  bill  was  ne\'er  indorsed  to  or  held  l)y  any  person  who  took  the  same  bona  fide 
and  for  value  or  consideration  and  without  notice  of  the  premises  and  before  the  .same 
had  become  overdue  according  to  its  tenor. 
Upon  this  plea  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London  after  Hilary 
Term,  18.o8.  The  facts  which  appeared  in  evidence  were  as  follows  : — The  defendant 
accepted  the  bill  declared  on,  ancl  gave  it  to  Charles  Murgatroyd  for  the  purpose  of 
procuring  it  to  be  discounted  for  his  use.  Murgatroyd  tried,  but  in  vain,  to  get  the 
liill  discounted,  and  returned  it  to  the  defendant,  who  in  Murgatroyd's  presence  tore 
the  paper  in  half  and  threw  it  away  in  the  street.  Murgatroyd  picked  up  the  bill, 
obser\-ing  that  it  was  better  not  to  throw  it  down  in  the  street :  whereupon  the 
defendant  .said  nothing.  Murgatroyd  afterwards  pasted  together  the  two  pieces  of 
paper,  and  passed  the  bill  away  to  one  King,  who  afterwards  indorsed  it  to  the 
plaintiff. 

The  jury  found  that  the  defendant  when  he  tore  the  bill  in  half  and  threw  it  away 
intended  to  cancel  it ;  [84]  that  King  bona  fide  gave  151.  for  the  bill ;  but  that  the 
transaction  between  King  and  the  plaintiff  was  not  bona  fide. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the  defendant, 
but  ga\e  the  plaintiff'  leave  to  mo\'e  to  enter  the  \-erdict  for  him, — the  court  to  be 
at  liberty  to  draw  inferences  of  fact. 

Cross,  in  Easter  Term,  18.58,  accordingly  obtained  a  rule  nisi.  He  referred  ti 
L'obMu<  V.  Viscounf  Maidstone,  4  Q.  B.  811,  Dav.  &  M.  .30. 

Pearce,  in  Trinity  Term,  shewed  cause.  The  finding  of  the  jury,  which  was  well 
wan-anted  by  the  evidence,  that  the  bill  was  torn  by  the  drawer  animo  cancellandi, 
and  that  there  was  no  consideration  as  between  King  and  the  plaintifl',  sustains  the 
plea.  Further,  this  instrument  altogether  ceased  to  be  a  bill  before  it  was  put  in 
circulation,  and  therefore  the  plaintiff  could  acquire  no  rights  upon  it  against  the 
acceptor.  [Williams,  J.  That  depends  upon  the  meaning  of  the  words  "cancelling 
and  destroying"  in  the  plea.]  It  is  submitted  that  any  subsequent  issue  of  the  bill 
after  an  act  done  by  the  acceptor  intimating  an  intention  to  cancel  it,  would  be  an 
act  of  forgerj'. 

Cross,  in  support  of  his  rule.  The  mere  finding  of  the  jury  that  the  acceptor  tore 
the  bill  in  half  with  the  intention  of  cancelling  and  destroying  it,  is  not  enough  to 
invalidate  the  bill  in  the  hands  of  a  bona  fide  holder.  It  was  owing  to  the  defendant's 
own  laches  that  an  opportunity  was  gi\'en  to  Mui-gatroyd  to  make  an  improper  use  of 
the  bill.  The  circumstance  of  the  bill  appearing  to  have  been  divided  did  not  call 
for  the  exercise  of  any  extraordinary  caution  on  the  part  of  a  subsequent  indorsee  ; 
for,  it  is  not  an  uncom-[85]-mon  thing  for  bills  and  notes  to  be  cut  in  half  for  the 
more  safe  transmission  of  them  through  the  post. 
Cur.  adv.  vult. 

WiLUAMS,  J.,  now  delivered  the  judgment  of  the  court : — 

This  case  was  argued  before  the  late  Lord  Chief  Justice,  my  Brothers  Willes  and 
Byles,  and  myself.     We  are  of  opinion  that  the  plaintifl'  is  entitled  to  judgment.     It 
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is,  we  think,  settled  law,  that,  if  the  defendant  had  drawn  a  cheque,  ami,  before  he 
had  Ls.sued  it,  he  had  lost  it,  or  it  had  been  stolen  from  him,  and  it  had  afterwaids 
found  its  way  into  the  hands  of  a  holder  for  value  without  notice,  who  had  sued  the 
defendant  iijion  it,  he  would  have  had  no  answer  to  the  action.  So,  if  he  had  indorsed 
in  blank  a  bill  payable  to  his  order,  and  it  had  been  lost  or  stolen  before  he  delivered 
it  to  any  one  as  indorsee  («).  The  reason  is,  that  such  uegotialile  instruments  have, 
by  the  law-merchant,  become  part  of  the  mercantile  currency  of  the  countiy  ;  and, 
in  ortler  that  this  may  not  be  impeded,  it  is  requisite  that  innocent  holders  for  value 
should  have  a  right  to  enforce  payment  of  them  against  those  who  by  making  them 
have  caused  them  to  be  a  part  of  such  currency.  In  the  present  case,  the  defendant 
made  the  bill  in  question,  and  I'endered  it  a  negotiable  instrument,  and  then  tried  in 
vain  to  get  it  discounted.  It  was  then  returned  to  him,  an<l  was  intended  by  him  to 
be  wholly  withdrawn  from  circulation.  But  it  was,  notwithstanding,  again  put  into 
circulation  through  the  fraud  of  another  man,  and  reached  the  hands  of  the  plaintiti', 
who  held  it  for  value,  without  any  notice  of  the  fraud. 

If  these  were  all  the  facts  of  the  case,  it  appears  to  [86]  be  impossible  to  distinguish 
it  in  any  material  point  from  the  cases  already  mentioned,  of  liability  when  the  original 
circulation  has  been  eft'ected  by  fraud,  without  the  consent  of  him  who  made  the 
instrument. 

The  question,  then,  is,  whether  such  lial)ility  is  precluded  by  the  fact,  that,  before 
the  instrument  was  put  into  circulation  for  the  second  time,  the  defendant  had  torn 
it,  with  the  intention  of  destroying  or  annulling  it. 

If  an  act  done  with  such  an  intention  by  the  maker  of  a  negotiable  instrument 
does  not  manifest  the  intention  on  the  face  of  the  instrument,  it  can  hardly  Ije  main- 
tained that  the  act  wouUl  be  of  any  etticacy  ;  because  the  instrument  would  neverthe- 
less be  apparently  a  pait  of  the  mercantile  currency  ;  as,  for  instance,  if,  in  the  present 
case,  the  defendant  had  merely  crumpled  up  the  bill  in  his  hand  and  thrown  it  away, 
and  it  had  been  restored  to  its  original  ajipearance,  without  leaving  any  trace  of  the 
act  which  w^s  intended  to  annul  it.  But,  if,  on  the  other  hand,  the  act  be  such  that 
the  paper  bears  on  the  face  of  it  the  signs  of  something  having  l)een  done  to  it  which 
is  characteristic  of  an  intention  to  destroy  or  annul  it;  as  in  the  ease  of  Schuky  \. 
JtaiiuslioltoiK,  2  Campb.  4^5,  where  the  drawer  of  a  cheque  tore  it  into  four  pieces  and 
threw  it  from  him,  and  the  four  pieces  wcie  afterwards  neatly  pasted  together  upon 
anothei'  slip  of  paper,  but  the  rents  were  quite  visible,  and  the  face  of  the  che(|Ue  soiled 
and  dirty  ;  -no  holdei-  of  an  instrument  in  such  a  confiition  could  enforce  it,  because, 
in  truth,  no  man  ni  ordinary  intelligence  anil  caution  could  fairly  regard  it  as  part  of 
the  apparent  commercial  currency. 

The  case  before  us,  therefore,  appears  to  turn  on  the  ((uestion  whether  tlie  act  of 
tearing  the  bill  into  two  pieces,  being  manifest  on  the  face  of  it,  is  such  an  act  [87] 
as  prima  facie  ought  to  have  indicated  to  the  plaintill'  that  it  had  been  withheld  or 
withdrawn  from  circulation.  As  we  understand  the  facts,  the  tearing  had  been  done 
in  such  a  way  that  the  appearance  of  the  bill  when  it  reached  the  plaintiff's  hands  was 
at  least  as  consistent  with  its  having  l)een  dixided  into  two,  for  the  |)urpose  of  safer 
ti'ansmi.ssion  by  the  jjost,  as  with  its  having  been  toi'u  for  the  purjiose  of  annulling  it. 
It  was,  properly,  a  ((uestion  f(jr  the  jury  whether  the  bill  exhibited  a])])eaiauces  which 
would  have  led  a  man  of  ordinary  intelligence  to  the  conclusion  tha'  it  had  been  toi-n 
toi-  the  latter  purpose.  But  the  ])oint  has  Ijeen  so  I'eserved  at  the  trial  that  the  court 
is  to  perform  the  function  of  the  jury  in  this  rcsjicct :  and  wc  cannot  find  enough  on 
the  facts  of  the  case,  or  on  an  inspection  of  the  bill  itself,  to  justify  ns  in  coming  to 
such  a  conclusion. 

But  it  is  argued,  on  the  part  of  the  defendant,  that  the  putting  together  of  the 
two  halves  under  the  circumstances  amounted  to  forgery,  just  as  nmch  as  if  some 
signature  which  he  had  written  for  a  difl'er'cmt  purpose  had  liccn  taken  from  its  proper 
place,  and  fraudulently  attached  as  his  signature  to  the  bill. 

This  would  be  a  very  narrow  groumi  of  ilecision,  inasnuu'h  as  it  would  concede 
that  the  liill  would  be  enfoi-cealile  if  the  leai-ing  had  slo|)p(!d  sliort  of  uttei'ly  dividing 
the  pa])er,  oi'  if  the  l)ill  h.id  come  to  the  plaintiff's  hands  in  the  halves,  by  two  succes- 
sive posts,  witii  an  intimation  that  it  was  so  sent  to  him  for  the  purpo.se  of  safer 
truusmissiun. 


(«)  See  the  judgment  in  Marsloii  v.  .  I  lien,  S  M.  iV  W.  504. 
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However,  it  seems  txj  us,  that,  even  assuming  that  the  act  of  thus  re-eonstructiug 
the  bill  constituted  a  forgeiy  (which  may  admit  of  grave  doubt),  yet,  on  the  principle 
of  the  decision  of  Yovnri  v.  Groti;,  4  Bingh.  25o,  12  J.  B.  Moore,  484,  this  would  be 
no  answer  to  the  claim  of  the  plaintifi',  because  the  defendant,  liy  [83]  abstaining  from 
an  effectual  cancellation  or  destruction  of  the  bill,  has  led  to  the  plaintiff's  becoming 
the  holder  of  it  for  value,  and  without  having  any  just  cause  for  supposing  that  it  had 
been  cancelled  or  annulled. 

The  rule  must  therefore  be  absolute  for  entering  a  verdict  for  the  plaintitl'  for  the 
amount  of  the  bill  and  interest. 

Kule  absolute  accordingly. 

"William  Fkedekick  T auwick,  J j'ptUant ;  AVilll\m  KiVG,  Henpimdnd. 

Nov.  18th,  1859. 

[S.  C.  29  L.  J.  M.  C.  42  ;  (J  Jur.  N.  S.  274.] 

One  H.,  the  tenant  of  a  farm  the  light  of  sporting  over  which  was  reserved  to  t'e 
landlofd  (the  tenant  also  having  permission  to  sport  over  the  farm),  authorised  one 
of  his  labourers  to  shoot  a  rabbit  for  the  purpose  of  gi\'ing  it  to  his  (the  labourer's) 
wife,  who  was  ill.  The  justices  having  decided,  upon  a  complaint  under  the  1  Si  2 
W.  4,  c.  32,  s.  30,  for  a  trespass  in  pursuit  of  conies  that  the  labourer  was  acting 
by  the  order  of  his  master, — The  court,  upon  appeal,  affirmed  their  decision. 

The  following  case  was  stilted  for  the  opinion  of  the  court  by  the  justices  of  the 
Havant  petty  sessions,  pursuant  to  the  20  &  21  Vict.  c.  43  : — 

William  King  was  charged  undei'  the  30th  section  of  the  1  &  2  AV.  4,  c.  32,  at  the 
Havant  petty  sessions  held  on  the  10th  of  May,  1859,  with  having  on  the  30th  of 
April,  1659,  at  the  parish  of  H.-iyling  South,  in  the  county  of  Southampton,  committed 
a  certain  trespass,  by  entering  in  the  day-time  upon  certain  land  there  situate,  the 
property  of  AVilliam  Padwick,  in  pursuit  of  conies,  contrary  to  the  form  of  the  statute  ; 
to  which  he  pleaded  not  guilty. 

It  appeared  in  evidence,  that,  at  7.35  p.m.  on  the  30th  of  April,  William  King,  the 
parish  clerk  of  Hayling  South,  was  in  a  field,  the  property  of  William  Padwick,  in 
the  occupation  of  Henry  John  Hawkins,  with  a  gun  in  his  hand  ;  that  the  gun  was 
pointing  towards  a  bank  beyond  which  was  a  hedge-rovr,  beyond  which  was  a  road, 
beyond  which  was  a  coppice.  The  hedge-row  and  coppice  were  the  property  and 
in  the  occupa-[89]-tiou  of  William  Padwick.  The  road  was  an  occupation  road,  and 
used  by  Padwick  and  Hawkins.  The  road  was  distant  about  fourteen  yards  from 
where  King  stood.  William  Frederick  Padwick,  who  holds  a  deputation  from  William 
Padwick,  the  lord  of  the  manor,  jumped  over  the  h  dge  into  Hawkins's  field,  went  up 
to  King,  and  said  "  What  are  you  up  to  ?"  King  replied,  "  Pm  come  to  shoot  a  rabbit : 
my  master  (Hawkins)  told  me  I  might  come  and  kill  a  rabbit  for  my  wife,  who  has 
been  confined." 

Loddard,  a  witness,  who  accompanied  William  Frederick  Padivick,  stated  that 
King  said  that  Hawkins,  his  master,  had  asked  him  if  he  knew  anything  about  wiring, 
■and  that  he  had  replied  by  saying  that  he  knew  nothing  of  wiring ;  and  that  William 
Frederick  Padwick  thereupon  called  Loddard,  who  took  the  gun  from  King,  and 
handed  him  over  to  the  custody  of  the  police,  by  whom  he  was  taken  to  the  Havant 
station,  and  locked  up  for  the  night  upon  a  charge  of  night-poaching, — which  the 
justices  strongly  reprobated. 

King  statecl  in  defence,  that  he  went  into  his  master's  field,  with  the  leave  of  his 
master,  to  kill  a  rabbit  for  his  wife  :  and  he  called  Hawkins,  his  master,  who  pro\'ed 
that  he  was  the  occupier  of  the  field  as  part  of  the  manor  faini,  that  he  had  succeeded 
James  Christmas,  under  an  agreement  with  AVilliam  Padwick,  as  tenant  upon  the 
terms  generall}-  of  Christmass  lease,  of  which  there  had  been  no  assignment,  and  that 
he  had  constantly  killed  rabbits  on  the  land  in  his  occupation,  and  that  the  terms  of 
the  lease,  with  legard  to  game,  had  been  varied  by  the  agreement. 

The  lease  between  William  Padwick  and  James  Christmas,  dated  the  10th  of 
February,  1846,  was  put  in.     It  contained  the  following  reservation  and  covenant: — 

"  Except  and  always  reserved  unto  the  said  William  [90]  Padwick,  his  heirs  and 
assigns,  and  his  and  their  friends,  companions,  and  gamekeepcns,  free  libcjty  from  time 
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to  time  uuil  at  all  times  during  the  leriii  licj'el\v  gi-anted,  to  hawk,  hunt,  course,  shoot, 
fish,  and  fowl  in  and  upon  the  said  demised  pieraises,  or  any  part  thereof." 

"And  also  that  the  said  James  Christmas,  his  executors  and  administrators,  shall 
and  will  use  his  and  their  utmost  endeavoui-s  to  preser\e  the  partridges,  pheasants, 
quails,  hares,  and  other  game,  and  also  the  fish  in  the  ponds,  and  the  spawn  and  eggs 
thereof,  for  the  sole  use  and  pleasure  of  the  said  William  Padwick,  his  heirs  and 
iissigns,  on  the  said  demised  premises  ;  except,  nevertheless,  that  the  said  James 
Christmas  shall  be  at  liberty  to  course  hares  on  the  said  farm,  in  case  the  said  William 
I'iwlwif'k  or  William  Fi-ederick  I'adwick  shall  not  keep  hounds  or  greyhounds,  but  not 
otherwise." 

The  agreement  between  William  Padwick  of  the  one  part,  and  Henry  John  Hawkins 
of  the  other  part,  dated  the  6th  of  October,  18.57,  was  put  in,  and  shcwerl  that 
Hawkins  had  agreed  to  become  the  tenant  of  Padwick,  "under  and  subject  and  upon 
the  same  conditions,  covenants,  clauses,  and  agreements  in  every  respect  (except  as- 
to  the  amount  of  rent)  as  in  the  lease  of  the  said  James  Christmas  severally  specitied," 
with  an  exception  in  reference  to  the  game,  in  the  words  following, — "excepting  that  the 
.said  Henry  John  Hawkins  shall  have  permission  to  sport  over  the  said  farm  and  lands." 

The  justices  considered,  that,  under  the  circumstances,  Hawkins  was  a  quasi-assign 
of  Christmas  ;  that  it  was  doubtful,  undei'  the  tei'ms  of  the  reservation,  whether 
Christmas  and  his  assigns  had  not  a  concurrent  right  of  sporting  with  Padwick  ;  that 
rabbits  were  not  mentioned  in  the  I'esei-vation  ;  and  that  the  agreement  of  the  Gth 
of  October,  18-57,  conferred  a  right  of  sport-[91]-ing  upon  Hawkins,  which  he  might 
lawfully  exercise  to  the  extent  of  killing  rabbits  by  his  authorised  servant.  On  these 
grounds,  therefore,  and  on  the  authority  of  Spiccr  v.  Barnard,  reported  in  the  Justice 
of  the  Peace  of  the  14th  of  .May,  1859,  they  dismissed  the  information. 

Lush,  i^.  C,  for  the  appellant.  The  question  turns  mainly  upon  the  construction 
of  the  30th  section  of  the  1  &  2  W.  4,  c.  32,  which, — after  reciting,  that,  "after  the 
commencement  of  this  act,  game  will  become  an  article  which  may  be  legally  bought 
and  sold,  and  it  is  therefore  just  and  reasonable  to  provide  some  more  summary  means 
than  now  by  law  exist  for  piotecting  the  same  from  trespassers,"  enacts,  "  that,  if  any 
person  whatsoever  shall  commit  any  trespass  by  entering  or  l)eing  in  the  day-time 
upon  any  land  in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails,  Imdrails,  or 
conies,  su('h  pers(5n  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  forfeit 
and  pay  any  sum  of  money  not  exceeding  21.,  as  to  the  justice  shall  seem  meet, 
togethei'  with  the  costs  of  the  conviction  ;  and  that,  if  any  persons  to  the  number  of 
Kvc  or  more  togethei'  shall  commit  any  trespass,  by  entering  or  being  in  the  day-time 
upon  an\^  land  in  search  or  ])ursuit  of  game,  or  woodcocks,  snipes,  quails,  landrails,  or 
conies,  each  of  such  persons  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  and  pay  such  sum  of  money,  not  exceeding  .51.,  as  to  the  .said  justice  shall  seem 
meet,  together  with  the  costs  of  the  conviction  :  Provided  always,  that  any  person 
charged  with  any  such  trespass  shall  he  at  liberty  to  pi'ovc,  by  way  of  defence,  any 
matter  which  would  have  l)een  a  defence  to  an  action  at  law  for  such  trespass ;  save 
and  except  that  the  leave  and  licence  of  the  occn])ifr  of  the  land  so  trespassed  upon 
shall  not  be  a  sutlicient  defence  in  any  case  where  [92]  tlu;  landlord,  lessor,  or  other 
pcr.son  shall  have  the  right  of  killing  the  game  upon  such  land,  by  virtue  of  any 
reservation  or  otherwise  as  hereinbefore  mentioned  ;  but  such  Landlord,  lessor,  or 
other  pi;r.son  shall,  for  the  ])urp().se  of  prosecuting  for  each  of  the  two  olVcnces  herein 
last  before  mentioned,  ho  deemed  to  be  the  legal  occupier  of  such  lanil,  whenever  the 
.actual  occupier  thereof  sh.ill  have  given  such  leave  or  licence."  The  8th  section  of 
the  act  provides,  that  "  nothing  in  the  act  cont-ainod  shall  authorise  any  person  seised 
or  posscsscfl  of  or  holding  any  land  to  kill  or  take  the  game,  or  to  permit  any  other 
person  to  kill  or  take  the  game  upon  such  land,  in  any  case  where,  by  any  deed,  grant, 
Iciise,  or  any  written  or  (jarol  demise  or  contract,  a  right  of  entry  upon  such  laud  for 
the  purpose  of  killing  oi'  taking  the  game  hath  lieen  or  hereafter  shall  be  reserved  or 
letained  by  or  given  or  allowed  to  any  grantor,  le.s.sor,  landlord,  or  other  person 
whatsoever."  It  a])j)eais  from  the  statement  of  the  case  that  Padwick,  tin;  landloni, 
had  denn.sed  the  laud  in  i|Ucstion  to  Chiistmas,  with  an  express  reservation  of  the 
right  of  sporting,  ;uid  a  covenant  by  the  lessee  to  use  his  utmost  endeavours  to 
preserve  the  partridges,  pheasants,  and  other  game  for  the  sole  use  and  |)li'.isnre  of 
the  lessor.  And  Hawkins,  who  succ<:efleil  him  a.s  tenant,  was  to  hold  the  land  upon 
the  same  terras  as  in  the  lease  to  Christmas,  except  that  he  was  to  have  permission  to 
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spoi-t  over  the  farm  :  but  tli:it  exception  was  a  mere  pci'soiial  privilege  gneii  to  birii, 
and  did  not  authorise  him  to  permit  any  other  person  to  take  game  for  his  own  henetit. 
The  case,  therefore,  clearly  falls  within  the  oOth  section  of  the  act,  and  the  justiues 
ought  to  have  convicted  the  respondent. 

Powell,  for  the  respondent.  The  respondent,  having  the  permission  of  Hawkins 
to  go  upon  the  land  and  [93]  shoot  a  rabbit,  was  to  all  intents  and  purposes  in  the 
same  position  as  Hawkins  himself.  If  he  had  had  a  rcabbit  in  his  house  killed  by 
himself,  there  can  be  no  doubt  that  he  might  have  given  it  to  the  respondent :  and  it 
was  equally  competent  to  him  to  say  to  the  party, — "Go  and  shoot  a  rabbit  for  me, 
and  take  it  home  with  you."  The  case  of  Spicer,  App.,  Barnard,  Re>:p.,  28  Law  J., 
M.  C.  176,  is  precisely  in  point.  There,  the  tenant  of  a  farm,  the  right  of  sporting 
over  which  was  reserved  to  the  landlord,  employed  the  appellants  to  kill  rabbits  upon 
the  farm  :  they  wei'e  proceeded  against  under  the  1  it  2  Vt .  4,  c.  32,  s.  30,  and  con- 
victed :  and  it  was  held,  that  the  tenant  himself  could  not  be  so  convicted,  and  that 
the  appellants,  having  acted  by  his  directions,  had  the  same  rights  in  this  respect  as 
he  had.  and  therefore  that  the  conviction  was  bad.  Lord  Campliell  there  says  :  "  The 
fair  inference  to  lie  drawn  from  the  facts  stated  in  the  case  is,  that  Spicer  employed 
the  appellants  to  kill  the  rabbits  for  himself,  not  that  he  was  giving  them  a  right  to 
have  a  day's  sport  upon  the  land,  but  to  do  that  which  he  himself  was  entitled  to  do. 
Under  section  12,  he  was  entitled  to  give  them  such  directions:  the  legislature 
intended  by  that  section  to  give  him  power  to  kill  ral)bits  himself  :  and,  if  we  were  to 
put  another  construction  upon  that  provision,  the  act  would  be  most  oppressive  in  its 
operation.  I  think,  that,  having  the  right,  he  was  justified  in  employing  other  people 
to  do  that  which  he  himself  might  do."  Erie,  J.,  said, — "I  cannot  help  thinking  that 
that  12th  section  was  intended  to  be  confined  to  game  as  defined  in  the  2nd  section 
of  the  act,  and  that  section  30  was  intended  to  apply  to  ti'espa.ssers  coming  upon  the 
land,  that  is,  to  persons  other  than  the  tenant  himself.  Those  persons  are  to  be  liable 
to  a  penalty,  notwithstanding  that  they  have  obtained  the  leave  and  licence  of  the 
occupier  of  the  land  trespassed  upon  ;  [94]  and  they  are  a  class  distinct  from  the 
tenant  and  persons  emploj^ed  by  him,  as  his  servants,  to  kill  the  rabbits."  And 
Crompton,  J.,  said, — "If  the  tenant  could  kill  the  rabbits  himself,  he  could  do  it  also 
by  his  servants,  for,  it  cannot  be  said  that  he  is  bound  to  do  it  by  his  own  hand  :  he 
would  require  .some  one  to  assist  him  if  he  himself  went  out  to  kill  them  :  and,  if  he 
sends  out  his  servants  to  do  the  act,  it  is  just  the  .same  as  if  he  did  it  himself." 
[Erie,  0.  J.  There,  the  parties  were  hired  to  kill  the  rabbits  for  the  tenant's  benefit.] 
So,  here,  King  was  acting  under  the  direction  of  Hawkins,  the  occupying  tenant, 
who  had  a  right  of  sporting  over  the  land.  [Byle.s,  .L  He  acted  Ity  the  licence  of 
Hawkins,  but  for  his  own  benefit.] 

Lush,  in  reply.  In  the  case  of  Spker,  Ajrp.,  Barnard,  Rtmp.,  the  tenant  employed 
the  other  parties  to  kill  the  rabbits  for  his  benefit.  But  here  King  was  not  acting  as 
the  servant  or  for  the  benefit  of  Hawkins.  The  pre.^ent  case  is  therefore  e.vpressly 
within  the  prohibition  of  the  30th  section. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  justices  in  this  case  was  right, 
and  ought  to  be  confirmed.  I  take  it  to  be  entirely  within  the  principle  of  Spker, 
Ajip.,  Barnard,  Bef^p.  Hawkins,  the  tenant,  clearly  had  the  right  to  kill  and  cause  to 
be  killed  conies  upon  the  land  in  his  occupation  :  and  there  can  be  no  question,  that, 
if  he  had  employed  King  or  anybody  else  to  shoot  rabbits  there  for  him,  whether  to 
make  presents  of  them,  or  for  his  own  consumption,  that  would  have  been  perfectly 
lawful.  The  justices  have  found  that  King,  a  labourer  in  the  employ  of  Hawkins,  was 
killing  a  rabbit  for  his  master.  I  cannot  say  that  it  was  not  perfectly  lawful  for 
Hawkins,  who  knew  that  the  wife  of  one  of  his  labourers  was  recently  [95]  confined, 
to  say  to  the  man  "Go  and  shoot  a  rabliit,  and  take  it  to  your  wife."  I  think  the 
justices  were  well  warranted  in  finding  that  the  case  came  within  the  principle  of 
Spicer,  App.,  Bariwrd,  Bef:p.,  and  that  their  decision  ought  to  be  upheld.  The  case  is 
very  different  from  that  of  an  authority  given  to  a  stranger  to  shoot  ovei-  the  land. 
Here,  the  man  was  a  labourer  on  the  farm.  There  is  much  worth  consideration  in  the 
other  point,  as  to  whether  rabbits  were  within  the  reservation  of  the  game.  It  is  not 
a  reservation  to  the  landlord  exclusively :  it  is  rather  peculiarly  worded,  and  is 
qualified  by  the  right  of  the  assignee  to  sport  over  the  land.  It  is  unnecessary, 
however,  to  go  into  that  question,  because,  upon  the  other  ground,  I  think  the  decision 
of  the  justices  was  quite  right. 
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Ckowdkk,  J.  I  also  think  that  the  decision  of  the  justices  may  he  sustained 
upon  the  ground  stated  by  my  Loni.  Substiintially  and  in  fact  the  rabbit  was  killed 
by  the  order  of  Hawkins.  It  could  not  be  doubted,  that,  if  King  had  gone  to  his 
master  and  said,  "  My  wife  is  ill,  and  I  should  like  to  have  a  rabbit  for  her,"  and 
Hawkins,  his  master,  had  said  "Go  and  shoot  one,"  King  would  have  been  acting 
under  his  master's  orders.  The  only  difficulty  in  the  case  arises  from  the  statement 
made  by  King  himself,  viz.  that  his  master  told  him  he  might  go  and  kill  a  rabbit  for 
his  wife.  But  I  think  the  justices  were  warranted  in  holding  that  he  was  substantially 
acting  under  the  orders  and  for  the  benefit  of  his  master,  and  therefore  that  the  case 
came  within  the  principle  of  the  case  of  Spiccr,  App.,  Barnard,  Befip.  As  to  the  other 
point, — the  reservation  of  the  right  of  sporting, — if  it  were  nece.ssary  to  pronounce 
any  opinion  upon  it,  I  should  think  it  deserved  a  good  deal  of  consideration. 

[96]  Byles,  J.  The  justices  had  before  them  the  case  of  Spicer,  App.,  Barnard, 
Bcsp.,  where  the  distinction  between  a  leave  and  licence  to  shoot  and  a  command  of 
a  mastei'  to  his  servant  to  kill  rabbits  is  pointedly  put.  T  hat  being  so,  it  is  impossible 
to  say  that  they  might  not  well  have  found  from  the  evidence  before  them  that  King 
was  acting  as  the  servant  and  by  the  direction  and  command  of  Hawkins.  Their 
decision,  therefore,  must  be  confirmed,  with  costs. 

Order  attiimed,  with  costs. 


Manley  v.  Field.     Nov.  ith,  1859. 

[S.  C.  29  L.  J.  C.  P.  79  ;  6  Jur.  N.  S.  .300.] 

To  sustain  an  action  for  .seduction,  it  is  nece.ssary  to  shew  something  like  the  relation 
of  master  and  servant,  however  slight  the  degree. — Where  the  danghtei'  rented  a 
house,  and  carried  on  the  business  of  a  milliner  at  the  time  of  her  seduction. — Held, 
that  the  circumstance  of  her  mother  and  the  younger  branches  of  her  family  residing 
with  her,  and  receiving  part  of  their  support  from  the  proceeds  of  her  business  (the 
father  lodging  eksewhere),  did  not  constitute  such  "services"  as  to  entitle  the  father 
to  maintain  the  action. 

This  was  an  action  for  the  seduction  of  the  plaintiffs  daughter.  The  declaration, 
in  the  usual  form,  alleged  that  the  person  whose  seduction  was  complained  of  was  the 
ilaughter  and  servant  of  the  ])laintiH'. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  daughter  was  not 
the  servant  of  the  plaintiff,  as  alleged  :  upon  which  pleas  issue  was  joined. 

The  cause  was  tried  before  Blackburn,  .1.,  at  the  last  Assizes  at  Croydon.  The 
evidence  was  as  follows  : — The  ilaughtei-,  who  at  the  time  of  the  occurrence  complained 
of  was  al)out  thii'ty-two  years  of  age,  had  always  resided  with  hei'  father  and  mother 
as  part  of  their  family  down  io  the  yeai'  1854.  The  father  then  left  them  and  went 
to  lodge  elsewhere.  The  daughter  took  a  house  in  her  own  name,  in  which  she  carried 
on  the  l)usiness  of  a  milliner,  and  thereby  helped  to  main-[971-tain  her  mother  and 
the  younger  niembcis  of  her  father's  family.  The  seduction  took  place  in  I85G,  when 
the  daughtei'  was  on  a  temporary  \isit  at  the  house  of  hei'  sister,  in  the  neighbourhood 
of  the  defendant's  residence.  The  fuiniture  in  the  house  belonged  to  the  fathei',  and 
he  occasionally  visited  his  family  there,  and  contributed  something  to  their  sufjjjort. 
It  appeared  that  the  father  was  in  i)eciun'ary  difficulty  at  the  time  the  hous(! 
was  tiiken. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no  evidence  of  sei'vice 
to  support  the  declaration 

The  learned  judge,  being  of  that  o])inion,  nonsuited  tlic  plaintiff,  liut  reserved 
leave  to  him  to  move  to  .set  aside  the  nonsuit  and  enter  a  verdict  for  tOs.,  if  the  court 
sfionld  be  of  opinion  that  there  was  any  evidence  which  ought  to  have  been  left  to 
the  jury. 

Lush,  Q.  (a,  now  moved  accordingly.  In  actions  of  this  kind,  the  slightest  evidence 
of  service  is  .sufficient:  per  Buller,  J.,  in  Hennvti  v.  AUmtl,  2  T.  \i.  KiG.  [('rowder,  J. 
What  service  was  there  here  ]  'I'he  daughter,  it  .seems,  took  the  house  for  hei'self.] 
It  was  the  only  homo  of  the  family,  ((^lowdor,  J.  When  the  daughter  is  at  the  time 
of  the  seduction  living  under  her  father's  roof,  very  slight  c\iileMi-e  of  service  has 
always  been  considered  sullioient  to  sustain  the  action.     But  here  the  daughter  routed 
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the  bouse  and  permitted  her  mothtT  and  the  younger  branches  of  the  family  to  reside 
in  it  with  her,  the  father  living  elsewhere.]  The  daughter  is  not  the  less  a  member 
of  her  father's  family  liecause  circumstances  of  convenience  or  necessity  induce  him  to 
reside  elsewhere.  [Williams,  J.  The  house  was  the  daughter's  house  :  she  might  at 
any  time  have  turned  out  her  mother  and  the  children.] 

[98]  Erle,  C.  J.  I  think  the  nonsuit  in  this  case  was  quite  right.  There  was  no 
evidence  whatever  of  services  due  or  rendered  by  the  daughter  to  her  father  at  the 
time  the  seduction  took  place.  In  truth,  the  daughter  was  the  head  of  the  family, 
conferring  lienefits  on  her  mother  and  the  younger  children,  and  not  a  subordinate 
member  of  the  household  so  that  she  could  be  said  to  render  even  the  slight  kind  of 
services  wliich  suffice  to  sustain  an  action  of  this  sort. 

Williams,  J.  I  am  of  the  same  opinion.  However  painful  it  is  to  make  the 
maintenance  of  an  action  of  this  kind  depend  upon  services  rendered  by  the  daughter 
to  her  father,  still,  as  the  law  is  so,  we  are  bound  by  it. 

Cruwder.  J.  I  also  am  of  opinion  that  the  nonsuit  was  right.  There  is  not  the 
slightest  pretence  foi'  this  motion.  It  appears  that  the  daughter  was  thirt^^-two  years 
of  age,  and  was  residing  in  a  house  of  which  she  was  the  tenant,  her  mother  and  the 
younger  branches  of  her  family  residing  with  her,  and  partially  supported  by  the 
proceeds  of  her  business  of  a  milliner.  Very  slight  services  will  suffice,  where  the 
(laughter  is  residing  with  her  father  as  a  member  of  his  family.  But  here  she  was 
permanent!}'  away  from  her  father, — the  mistress  of  an  establishment  of  her  own. 

Byles,  J.,  had  gone  to  Chambers. 

Rule  refused  (a). 

[99]    Stevens  i:  Gourley.    Nov.  3id,  1859. 

[S.  C  29  L.  J.  C.  P.  1  ;  1  L.  T.  33  ;  6  Jur.  N.  S.  147  :  8  W.  R.  85 :  at  Nisi  Prius, 
1  F.  &  F.  498.  Distinguished,  In  re  Coltmnn,  1881,  19  Ch.  D.  71  ;  Harri>!  v.  De  Pinna, 
1886,  33  Ch.  I).  248.  See  Hall  v.  Smallprice,  1890,  59  L.  .J.  M.  C.  98.  Referred 
to,  London  Connly  Council  v.  Pcarce,  [1892]  2  Q.  B.  113.] 

A  contract  for  the  erection  of  a  building  in  contravention  of  the  provisions  of  the 
Metropolitan  Building  Act,  18  &  19  Vict.  c.  122,  cannot  be  enforced. — A  structure 
of  wood,  of  considerable  size  (16  feet  by  13),  and  intended  to  be  permanently  used 
as  a  shop,  is  a  "building"  within  the  18  &  19  Vict.  c.  122,  although  not  let  into 
the  ground,  but  merely  laid  upon  timbers  upon  the  surface. 

This  was  an  action  for  work  and  labour,  money  lent,  &c.,  and  monej^  found  due 
upon  accounts  stated. 

The  defendant  pleaded,  amongst  other  pleas, — thirdly,  that  the  said  work  was 
done  and  the  said  materials  were  provided  by  the  plaintiff  under  an  illegal  contract 
between  the  plaintiff  and  the  defendant,  made  after  the  Metropolitan  Building  Act, 
1855  (18  &  19  Vict.  c.  122),  came  into  operation,  to  wit,  on  the  5th  of  December,  1858, 
for  the  erection  of  a  certain  building  within  the  metropolis  as  defined  by  the  act  passed 
in  the  session  of  parliament  held  in  the  18th  and  19th  years  of  Her  Majesty's  reign, 
intituled  "An  act  for  the  better  local  management  of  the  metropolis"  (18  &  19  Vict, 
c.  120),  which  building  was  a  new  building  within  the  meaning  of  the  .said  building- 
act,  and  was  not  within  any  of  the  exemptions  in  the  said  act  mentioned,  which 
building  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant  should  be 
inclosed  with  walls  constructed  of  wood,  and  not  of  brick,  stone,  or  any  other  hard  or 
incombustilile  substance,  contrar}'  to  the  form  of  the  statute  in  such  case  made  :  That 
the  plaintiff',  before  and  at  the  time  of  making  the  said  contract,  was  a  builder,  and 
that  the  said  contract  was  entered  into  by  the  defendant  at  the  suggestion  of  the 
plaintiff';  and  that  the  plaintiff',  before  and  at  the  time  of  making  the  said  contract, 
represented  to  the  defendant  that  the  said  building  might  be  lawfully  erected,  and 
was  not  contrary  to  the  law,  and  that  the  defendant,  when  he  entered  into  the  said 
contract,  believed  the  said  representation,  and  did  not  know  to  the  contrary  thereof, 
and  entered  into  the  said  contract,  and  allowed  the  said  work  to  be  done,  and  the  said 
materials  to  be  provided,  [100]  and  stated  the  said  accounts,  believing  the  said  repre- 

(a)  See  GriffitJis  v.  Teetgen,  15  C.  B.  344. 


7  C.  B.  (N.  S.)101.  STEVENS    ?'.  GOURLEY  753 

senUitiiJii  to  be  true  :  Tli:it  the  said  work  was  illegally  done,  and  materials  were 
illegally  provided  by  the  plaintiff  in  and  about  construeting  the  said  building,  within 
the  limits  of  the  metropolis  as  aforesaid,  with  such  walls  as  aforesaid,  contrary  to  the 
said  statute  ;  and  the  said  accounts  were  stated  concerning  the  money  claimed  by  the 
plaintiff  to  l)e  due  to  him  from  the  defendant  under  the  said  illegal  contract,  and  for 
the  said  work  and  materials  so  illegally  done  and  provided  ;  and  the  money  which  the 
plaintiff  alleged  was  found  to  be  due  upon  the  said  accounts  was  the  money  so  claimed  : 
That,  after  the  said  work  had  been  so  done,  and  the  said  niateiials  had  been  so  pro- 
vided, and  the  said  accounts  had  been  so  stated,  the  district-surveyor  gave  the  plaintiH's 
sub-contractor,  then  being  the  builder  engaged  in  erecting  the  said  building,  due  notice 
to  remove  the  said  work  within  foi'ty-eight  hours,  that  is  to  say,  to  pull  down  the  said 
building  :  That,  the  plaintiff  and  his  sub-contractor  having  failed  to  comply  with  the 
said  notice,  the  said  district-surveyor  caused  complaint  to  be  made  before  a  magistrate 
of  the  police-courts  of  the  metropolis,  duly  authorised  in  that  behalf ;  and  the  said 
sub-contractoi'  was  thereupon  duly  summoned  to  appear  Ijefore  the  said  magistrate 
accoi'ding  to  the  said  act ;  and  the  said  magistrate  thereupon  duly  ordered  and 
commanded  the  said  sub-contractor  to  comply  with  the  requisitions  of  the  said  notice  ; 
and  that  the  plaintiff,  or  the  said  sub-contractor,  or  the  said  district-surveyor,  pulled 
down  the  said  building,  the  same  being  necessaiy  for  enforcing  the  requisitions  of  the 
said  notice,  and  for  bringing  the  said  building  and  work  into  conformity  with  the 
rules  of  the  said  act :  That  all  conditions  precedent,  necessary  matters  and  things 
were  done  in  that  behalf  to  justify  and  render  necessary  the  pulling  down  of  the  said 
[101]  building  :  And  that,  by  reason  of  the  premises,  and  of  the  said  work  and  materials 
being  so  done  and  piovided  by  the  plaintill'  illegally  and  contrary  to  the  said  statute, 
the  defendant  never  derived  any  benefit  or  advantage  whatever  from  the  said  work 
or  materials,  or  any  part  thereof.     Issue  thereon. 

The  cause  was  tiied  before  Martin,  B.,  at  the  last  Spring  Assizes,  at  Lewes.  The 
facts  which  appeared  in  evidence  were  as  follows  : — The  defendant  being  desirous  of 
having  a  shop  erected  on  the  fore-court  of  his  premises  in  Bontinck  Terrace,  Regent's 
Park,  applied  to  the  plaintiff,  a  builder,  who  accordingly  made  out  and  sent  to  him  a 
specification  and  contract,  as  follows  : — 

"  Specification  of  works  required  to  be  done  at  No.  1  Bentinck  Terrace,  Kcgent's 
Park,  for  D.  D.  Gourlcy,  Ksq. 

"Excavator, — To  dig  out  and  remove  clay  to  level  of  pavement,  1(>  feet  back  and 
14  feet  wide,  to  receive  house. 

"  Bricklayer, — To  build  three  courses  of  footings  and  sleeper-walls,  l)ed  all  (piarter- 
ing  in  morUir. 

"Carpenter, — To  erect  in  wood  a  house,  the  dimensions  to  be  1(5  feet  from  front 
to  back,  and  13  feet  H  inclies  frontage;  the  height  to  be  13  feet  froTitago,  and  9  feet 
from  tlooi'  to  floor.  To  be  built  of  quartering  3  x  2,  and  weather-boarded  on  outside, 
also  to  be  match-boarded  all  over  the  inside.  Ground-Hoor  joists  to  be  4^  x  2,  on 
sleepers  2  x  3,  with  ^-inch  3'ellow  deal  flooring,  properly  laid  ;  also  to  put  ceiling-joists 
3  X  2,  rough-boarded  on  top,  and  match-boarded  under,  with  one  sky-light  in  roof ; 
the  whole  of  the  loof  to  be  covered  with  zinc,  with  proper  fall  for  water ;  the  front 
to  be  made  with  two  sashes,  with  doors  in  centic,  with  all  pilasters,  mouldings,  ivc, 
as  shewn  on  plan,  with  l\  inch  bead  and  butt  shutters,  stall-boards,  iK;c.,  complete 
[102]  cross-])artition,  to  be  framed  of  U  inch  yellow  deal,  with  glass  in  uppei' part, 
with  li  inch  framed  door  in  centie  ;  and  leave  all  perfect. 

"Zinc-work, — To  cover  the  whole  of  the  roof  with  No.  \)  zinc,  properly  solder  all 
joints,  eaves,  S:(j. 

"Smith, — To  provide  all  locks,  bars,  nails,  screws,  itc,  necessary  for  the  conipletion 
of  the  aforesaid  works. 

"  Painter, — To  paint  the  whole  of  the  works  in  three  oils  outside  and  inside,  and 
le;ive  all  i)cr'fect. 

"  I  hereby  undeitake  to  complete  the  whole  of  the  aforesaid  works,  to  the  satis- 
faction of  Mr.  Gourley  or  his  suiveyor,  as  per  specification,  for  the  sum  of  oSl.  To 
be  completed  on  the  IStii  uf  Decembci-,  1858.  ".liillN  .S'TKVK.N.s." 

Before  the  woik  was  ((jmrnemed  under  the  above  contract,  the  plaintill",  with  a 
view  to  evade  the  provisions  of  the  Metropolitan  Building  Act,  IS  &  I'J  \  ict.  c.  122, 
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proposed  that  a  wooden  foundation  should  be  substituted  for  liriek.     This  pi-oposiil 
was  conveyed  to  the  defendant  in  the  following  letter : — 

"To  D.  Gourley,  Esq.  "21  Western  Terrace,  Westhourne  Grove. 

"  Dear  Sir, — I  have  just  considered,  and  found  out  a  new  plan  for  us  to  work  on 
in  reference  to  the  shop  in  Bentinck  Terrace,  which  is,  to  build  it  all  in  wood  :  it  will 
be  less  expense,  and  answer  your  purpose  just  as  well,  and  it  will  look  as  well  ;  and 
then  we  shall  evade  the  metropolitan  lioard  of  works,  and  the  district-surveyor  also. 
It  will  last  quite  long  enough,  and  answer  all  you  require.  If  you  consider  it  over, 
and  write  me  this  evening,  I  will  put  it  in  hand  at  once.  "  John  Stevkns. 

"  P.S.— I  think  .501.  will  pay  that." 

[103]  On  the  10th  of  November,  the  defendant  again  wrote  to  the  plaintiff,  as 
follows  ; — 

"To  D.  Gourley,  Esq.  "21  Western  Terrace,  Westbourne  Grove. 

"  Dear  Sir, — The  plan  of  building  the  shop  will  be  a  facsimile  of  what  you  have : 
the  elevation  will  be  just  as  I  shew  you  on  the  plan  ;  the  only  difference  will  be,  wood 
instead  of  biick-work.  You  would  not  know  the  difterence  in  any  other  way,  and  the 
cost  of  erection  will  be  551.  I  have  thoroughly  gone  into  the  matter,  and  therefore 
assure  you  it  cannot  be  erected  for  less.  "John  Stevens." 

The  woi'k  proceeded  in  the  altered  manner  suggested,  without  any  brick  footings 
or  foundations,  but  the  frame-work  merely  resting  on  wooden  joists  laid  upon  the 
earth,  without  being  in  anj'  way  fixed  thereto.  The  shop  being  thus  erected.  Way, 
a  builder  who  did  the  work  under  a  sub-contract  with  the  plaintiff,  was  summoned 
by  the  district-surveyor  before  a  police-magistrate  under  the  45th  section  of  the 
Metropolitan  Building  Act  for  not  having  given  the  notice  required  by  that  Act, 
and  also  for  erecting  a  structuie  in  a  manner  prohibited  by  the  act.  The  plaintiff 
attended  before  the  magistrate  with  ^^'ay  at  the  hearing,  and  took  some  objections 
to  the  proceedings,  which  the  magistrate  overruled  :  and  Way  consented  to  an  order 
l)eing  made  for  the  removal  of  the  structure  complained  of,  and  for  a  mitigated 
penalty  of  40s. 

In  obedience  to  the  order,  ^^'av  acccordingly  removed  the  shop,  by  merely  lifting 
it  off  the  timber  upon  which  it  had  rested,  and  cariied  it  to  his  own  premises. 

Thei-e  being  some  evidence  that  the  defendant  had  accepted  the  building  when 
completed,  the  jury  returned  a  verdict  for  the  plaintiff  for  251,  the  balance  due 
according  to  the  contract,  -301.  having  been  previously  [104]  paid  on  account;  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  issue  taken 
on  the  third  plea,  if  the  court  should  be  of  opinion  that  the  contract,  being  in  contra- 
vention of  the  Metropolitan  Building  Act,  could  not  be  enforced. 

Montagu  Chambers,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Barnard  now  shewed  cause.  There  was  no  evidence  to  sustain  the  third  plea. 
The  structure  in  question  was  not  a  "building"  within  the  18  iV:  19  Vict.  c.  122. 
It  is  a  mere  shell  or  frame  of  wood,  having  no  foundations  or  walls,  and  in  no  way 
fixed  to  the  ground,  but  merely  laid  on  timbers  upon  the  surface  so  as  to  be  capable 
of  being  lifted  off  without  disturbing  anything.  There  is  no  definition  of  "building" 
in  the  act,  but  there  is  of  "new  building"  in  s.  8,  which  enacts  that  "a  building 
shall  be  deemed  to  be  new,  whenever  the  inclosing  walls  thereof  have  not  been  carried 
higher  than  the  footings  previously  to  the  1st  of  January,  1856  :  any  other  building 
shall  be  deemed  to  be  an  old  building."  And  art.  1  of  the  First  schedule  provides 
that  "  every  building  shall  be  inclosed  with  walls  constructed  with  brick,  stone,  or 
other  hard  and  incombustible  substances,  and  the  foundations  shall  rest  on  solid 
ground,  or  upon  concrete,  or  upon  other  solid  sub-structure."  [Erie,  C.  J.  I  do  not 
see  why  a  structure  of  wood  may  not  be  within  the  act.  There  is  nothing  in  the 
absence  of  foundations,  nor  in  the  portaliility  of  the  thing.  There  are  many  buildings 
in  the  neighliourhood  of  Greenwich,  which,  from  the  nature  of  the  soil,  are  only  rested 
on  concrete  on  the  surface.  Byles,  J.  You  must  contend  that  a  wooden  structure  as 
large  as  W^estminster  Hall,  laid  upon  the  ground,  as  this  was,  would  not  l)e  a  "  build- 
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iiiti."  [105]  There  is  no  ineonsisteiify  in  speakim;  of  a  "removalile  Uiiilding."]  It 
is  submitted  that,  to  constitute  a  building  within  the  act,  the  structure  must  at  least 
l)e  of  a  sulistantial  and  permanent  character.  Further,  it  is  submitted  that  the  pro- 
ceeding before  the  magistrate  was  not  binding  on  the  plaintiflT.  He  was  no  party  to 
it,  Way,  the  sub-contractor,  being  the  person  summoned  ;  consequently  he  would  have 
no  right  of  appeal  under  s.  106.  [Byles,  J.  The  decision  of  the  magistrate  was  a  sort  ■ 
of  compromise  ;  and  the  plaintitt' appears  to  have  assented  to  it.] 

Montagu  Chaml)ers,  Q.  C,  and  Joyce,  in  support  of  the  rule.  The  third  plea  was 
clearly  proved,  assuming  this  to  be  a  "l)uilding"  within  the  act.  The  description  of 
it  in  the  specification  indicates  a  building.  It  is  clearly  within  the  mischief  of  the 
act ;  and  the  correspondence  shews  that  it  was  intended  to  be  permanent.  It  is 
perhaps  impossible  to  give  an  accurate  definition  of  a  "  building."  The  8th  section 
was  framed  to  meet  the  case  of  a  structure  the  walls  of  which  had  not  been  cairied 
above  the  footings  before  the  1st  of  January,  1856  :  any  other  is  to  be  deemed  an 
"old  building."  If  this  structure  were  of  the  clear  yearly  value  of  101.  a  year  might 
not  the  oecupiei-  have  acquired  a  vote  iti  respect  of  it,  under  the  27th  section  of  the 
Reform  Act,  2  W.  4,  c.  45  ?  [Crowder,  J.  Is  there  any  case  where  a  structure  like 
this,  which  is  not  in  any  way  attached  to  the  soil,  has  been  held  sufficient  to  give 
a  vote?  Would  a  photographer's  travelling  van  with  the  wheels  ofi'  be  sufficient?] 
There  is  no  reason  why  it  should  not,  if  it  were  intended  permanently  to  rest  where 
it  is  placed.  [Erie,  C.'J.  If  the  erection  of  such  a  structure  as  this  is  an  act  pro- 
hibited by  law,  an  indictment  would  lie  for  it.  But  I  find  no  direct  prohibition  in 
the  act  against  the  [106]  erection  of  wooden  structures.]  Every  building  is  by  s.  31, 
to  lie  subject  to  the  supervision  of  the  district-surveyor ;  and  the  38th  section  provides 
that  notice  shall  be  given  to  him  two  days  before  "any  building"  is  commenced. 
[Erie,  C.  J.  The  building  a  structure  of  wood  is  quite  independent  of  the  notice  to 
the  surveyor.]  As  to  the  proceedings  before  the  magistrate.  The  plaintifl'  was  in 
substance  a  party  to  them :  the  acts  of  his  sub-contractor.  Way,  were  substantially 
the  acts  of  the  plaintiff  himself. 

Erlk,  C.  J.     I  am  of  opinion  that  this  rule  should  be  made  absolute.     It  appears 
to  me  that  the  ultimate  contract  which  was  come  to  between  these  parties  was  for 
the  erection  of  a  building  known  to  the  plaintiff  to  be, — or,  whether  known  to  him 
or  not,  at  all  events  it  was, — in  violation  of  the  Metropolitan  Building  Act,  18  it  19 
Vict.  0.    122.     It  would  be  difficult  with  accuracy  to  define  what  is  a  "building" 
within  the  meaning  of  the  statute  :  and  I  do  not  mean  to  attempt  it  (a).      But   I 
think  the  structure  in  question  was  a  building  within  the  act.     The  contractor  him- 
self in  his  specification  calls  it  a  "house,"  and  in  his  lettei's  a  "shop."     The  original 
conti-aet  C(jntemplated  the  erection  of  a  structure  upon  a  permanent  brick  foundation, 
su(-h  as  would  probably  last  as  long  as  the  defendant's  interest  in  the  house  to  wliicli 
it   was  to  be  attached  :    but  by   the   substituted   contract  it  was  to  have  a  timber 
foundation  in  lieu  of  the  footings  of  l)iick-work.     It  appears  from  the  letters  which 
were  put  in  that  the  wooden  structure  so  to  be  raised  was  cleai-ly  intended  to  answer 
all  the  pui'poses  of  that  which  was  before  [107]  called  a  house  or  a  shop.      The 
structure  originally  contemplated  clearly  would  have  been  a  building  within  the  act; 
and  the  substitutioTi  of  the  wooden  joists  for  the  brick  foundation  was  designed  to 
"  evade  the  metropolitan  boaid  and  the  district-surveyor  also."     I  am  clearly  of  ojiiuion 
that  the  plaintitt'  was  wrong  in  that  notion,  and  that  a  house  or  shop  constructed  like 
this,  whether  resting  on  brick  foundations  or  merely  upon  timber  laid  upon  the  ground, 
is  pi-c-emincntly  within  the  mischief  the  statute  was  intended  to  i-cmedy  :  and  I  think 
that  the   12th  section  does  command  that  all  walls  shall  be  coustructcd  of  such  sulj- 
stanc'cs,  ;ind  of  such  thickness,  and  in  such  maunei-asare  mentioned  in  the  l.st  schedule. 
And  when  we  turn  to  the  1st  schedule,  we  find  that  "every  building  shall  lie  inclo.sed 
with  walls  constiucted  of  biick,  stoiu;,  or  othei-  hard  and  incoml)Ustible  substances, 
and  the  foundations  shall  rest  upon  solid  ground  or  upon  concrete,  or  upon  other 
.solid  substructure  "     That  seems  to  me  to  be  a  distinct  conmiand  to  l)uild  the  walls 
of  incombustible  materials,  and  a  prohibition  against  building  them  of  combust  ibh; 


(d)  Bailey  and  Johnson  define  a  buiMiugtobe  "a  fabric,  an  edifice  ;"  and  Webster, 
"a  fabric  or  edifice  constructed  for  use  or  convenience,  as,  a  house,  a  church,  a  shop, 
iS;c."     Kichardson  has  no  definition  of  the  word. 
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materials  ;  and  therefore  tlie  contract  between  these  parties  was  a  contract  for  the 
erection  of  a  structure  in  a  manner  prohihited  by  law.  This  is  a  sutiicient  answer 
to  that  part  of  the  argument  urged  on  the  part  of  the  plaintiff  as  to  the  absence  of 
footings  or  foundations  of  Imck.  A  good  deal  of  the  argument  on  the  part  of  the 
plaintiff  also  rested  upon  the  fact  of  the  structure  having  been  removed  in  its  entirety, 
and  without  displacing  anything,  which,  it  was  said,  proved  conclusively  that  it  was 
not  a  house.  The  answer  to  that,  however,  appears  to  me  to  be,  as  I  before  suggested, 
that  the  contract  was  for  a  house  or  shop ;  and  that  the  structure  was  permanently 
built  and  reasonably  calculated  for  the  use  of  man  ;  and  though  by  the  application  of 
mechanical  power  a  struc-[108]-ture  of  considerable  size  may  lie  removed,  it  does  not 
therefore  cease  to  be  a  "building  "  within  the  meaning  of  the  act.  Upon  the  whole, 
I  think  this  was  a  contract  foi'  the  erection  of  a  fabric  or  structure  in  violation  of 
the  statute  ;  and  that,  the  parties  being  in  pari  delicto,  potior  est  conditio  defen- 
dcntis  My  judgment  is  given  entirely  irrespective  of  the  opinion  pronounced  by 
the  magistrate. 

Williams,  J.  I  am  of  the  same  opinion,  though  I  come  to  this  conclusion  not 
without  some  doubt  and  hesitation.  My  doubt  is  founded  upon  this.  I  agree  that 
a  structure  of  this  description  is  witliin  the  mischief  contemplated  by  the  statute,  and 
therefore,  if  the  act  can  be  construed  so  as  to  include  it,  that  it  ought  to  be  so  con- 
strued. But,  on  the  other  hand,  it  is  equally  clear  that  we  ought  not  to  put  this 
construction  upon  the  statute,  however  beneficial  it  may  be  to  the  public,  if  it  be 
apparent  from  the  language  they  have  used  that  the  legislature  did  not  mean  to  point 
at  such  a  structure  as  this  The  doulit  upon  my  mind  arises  thus.  The  7th 
section  enacts,  that,  with  certain  exemptions  before  mentioned,  the  act  shall  apply 
to  all  new  buildings  :  and  then  s.  8  enacts  that  a  building  shall  be  deemed  to  be 
new,  whenever  the  inclosing  walls  thereof  have  not  been  carried  higher  than  the 
footings  previously  to  the  1st  of  Jaimary,  1856;  and  that  any  other  building  shall 
be  deemed  to  be  an  old  building.  Suppose  this  structure  had  been  partially  carried 
into  effect  on  the  1st  of  January,  18.56,  could  it  be  said  to  be  a  "new  building" 
within  the  act?  That  would  have  to  be  determined  by  the  application  of  the  parlia- 
mentary test,  viz.  whether  the  inclosing  walls  had  or  had  not  been  carried  higher 
than  the  footings  previously  to  the  1st  of  January,  1856.  But  that  test  could  not  be 
applied,  seeing  that  there  are  no  [109]  footings.  The  contention  upon  this  is,  that 
the  legislature  only  intended  that  the  act  should  apply  to  structures  raised  upon 
footings,  and  consecjueutly  that  this  one  could  not  be  within  it :  but  I  cannot  help 
entei'taining  some  doubt  whether  the  statute  was  intended  to  apply  to  any  sort  of 
structui'e  to  which  the  test  could  not  be  applied.  My  Lord  and  my  two  learned 
Brothers  entertain  a  different  opinion,  and  my  doubt  is  not  so  strong  as  to  induce  me 
to  dissent  from  their  judgment.  Assuming,  then,  that  this  shop  was  a  "building" 
within  the  statute,  the  rest  of  the  case  is  clear.  There  has  been  a  plain  infringement 
of  the  act,  and  the  plaintiff  is  disentitled  to  recover,  upon  the  principle  laid  down  in 
the  case  of  Foster  v.  Taylor,  5  B.  &  Ad.  887,  where  it  was  held  that  the  vendor  of 
butter  in  firkins  not  branded  as  required  by  the  36  G-.  3,  c.  86,  could  not  recover  the 
price  of  it.  That  case  is  a  distinct  authority  to  shew  that  the  plaintiff  cannot  be 
allowed  to  enforce  in  a  court  of  justice  a  contract  which  has  been  entered  into  in 
violation  of  the  provisions  of  an  act  of  parliament.  The  latter  part  of  the  plea,  which 
was  added  ex  abundanti  eautela,  becomes  immaterial  in  this  view,  the  earlier  part 
being  a  good  bar.     For  these  reasons,  I  think  the  rule  must  be  made  absolute. 

Gkowder,  J.  I  also  am  of  opinion  that  this  rule  must  be  made  absolute,  upon  the 
ground  alleged  in  the  third  plea  and  established  in  proof,  viz.  that  the  contract  declared 
on  was  entered  into  and  carried  into  effect  in  express  violation  of  the  Metropolitan 
Building  Act.  I  agree  with  my  Brother  Williams  that  the  rest  of  the  plea  is 
immaterial.  It  would,  no  doubt,  have  been  more  satisfactory  if  the  statute  had  given 
a  definition  of  a  "  building.''  That,  however,  has  not  been  done  ;  nor  has  any  authority 
been  cited  to  shew  what  is  a  [110]  building  ;  neither  will  I  attempt  to  define  it.  The 
question  for  us  to  determine  is,  whether  the  structure  conti'acted  for  and  erected  by 
the  plaintiff  for  the  defendant  is  such  a  one  as  we  can  pronounce  to  be  a  "building" 
within  the  meaning  of  the  act.  Looking  at  the  facts,  and  at  the  specification  and  the 
correspondence,  it  appears  to  me  to  be  quite  clear  that  the  original  intention  of  the 
parties  was  that  a  structure  should  be  erected  about  which  it  would  be  impossible  to 
entertain  a  doubt.     That  intention  seems  from  the  two  letters  put  in  to  have  been 
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abandoned,  atid  an  endeavour  to  have  been  made  to  evade  the  provisions  of  the  act. 
But,  notwithstanding  that,  it  appears  to  me  to  have  been  still  the  intention  of  the 
parties  to  erect  a  permanent  structure  ;  and  it  is  with  reference  to  its  being  a 
permanent  structure  that  I  come  to  the  conclusion  that  it  is  a  "building"  within  the 
meaning  of  the  statute.  The  plaintiff"  writes, — "  I  have  found  out  a  new  plan  for  us 
to  work  on  in  reference  to  the  shop,  which  is,  to  build  it  all  in  wood  :  it  will  be  less 
expense,  and  answer  your  purpose  just  as  well,  and  it  will  look  as  well;  and  then  we 
shall  evade  the  metropolitan  board  of  works,  and  the  district-surveyor  also.  It  will 
last  long  enough,  and  answer  all  you  require."  The  structure  originally  intended 
was  to  hist  a  considerable  time,  and  the  alteration  suggested,  viz.  to  substitute  wood 
for  the  brick  foundation  or  footings  was  not  with  a  view  to  its  being  a  less  permanent 
structure.  The  difficulty  which  occurred  to  my  mind  during  the  argument  was  this : 
the  1st  article  of  the  1st  schedule,  which  is  referred  to  in  s.  12,  and  which  states  how 
the  walls  of  every  building  shall  be  constructed,  says  "  the  foundations  shall  rest  on 
the  solid  ground,  or  upon  concrete,  or  upon  other  solid  sub- structure," — thus  seeming  to 
assume,  that,  whatever  the  structure,  to  be  a  "  building,"  it  must  be  something  which 
has  founda-[lll]-tions.  And  the  question  arises  whether  this  structure  has  any  founda- 
tion at  all.  But,  upon  the  whole,  I  agree  with  the  Lord  Chief  Justice  that  it  is  enough 
that  there  is  a  foundation  of  some  kind  to  which  the  superstructure  is  to  be  attached. 
As  to  the  .Sth  section,  which  has  been  refeired  to,  and  which  provides  that  " a  building 
shall  be  deemed  to  be  new  whenever  the  inclosing  walls  thereof  have  not  been  carried 
higher  than  the  footings  previously  to  the  1st  of  Januar3',  185(5," — it  .seems  to  me 
that  that  was  only  intended  to  bring  within  the  operation  of  the  statute  one  descrip- 
tion of  building,  viz.  a  building  of  which  only  the  footings  or  foundation  had  been 
laid.  It  is  difficult  to  say  that  that  was  meant  to  be  the  only  delhiition  of  an  unlawful 
construction.  It  could  hardly,  I  apprehend,  be  contended,  that,  if  the  timbers  upon 
which  this  strnctuie  rested  had  been  let  into  the  ground  five  or  si.x:  feet,  it  would  not 
have  been  a  building  within  the  act.  Upon  the  whole,  and  mainly  on  the  ground 
that  this  was  a  structure  of  some  considerable  magnitude,  and  erected  for  use  as  a 
shop,  and  substantially  put  together,  and  for  a  permanent  purpose,  I  am  clearly  of 
opinion  that  it  is  a  "building"  within  the  meaning  of  the  act.  That  it  is  a  structure 
within  "  the  mischief  of  the  act,"  as  the  phra.se  i.s,  I  think  nobody  can  doubt :  and,  if 
we  can  find  language  in  the  act  reasonabh'  to  include  it,  I  think  we  are  Ijoinid  to  give 
effect  to  it.  The  contr.act,  therefore,  being  for  the  erection  of  a  building  in  violation 
of  the  act,  the  plaintill'is  not  entitled  to  cnfoi'cc  it. 

Byles,  .J.  I  also  am  of  opinion  that  the  rule  to  enter  a  verdict  for  the  defendant 
in  this  case  must  be  made  aljsolute.  The  profound  respect  1  entei'tain  for  the  opinion 
of  my  Brother'  \\'illiams,  and  the  doubt  he  has  expressed,  have  alone  induced  me  to 
hesit<ile  as  to  the  [112]  conclusion  we  ought  to  arrive  at.  I  agree  with  my  Brother 
Crowder  that  the  .sth  section  applies  only  to  buildings  ot  a  particular  class,  and  was 
merely  intendctl  to  define  the  stage  of  progress  on  a  particular  day  which  should  mark 
the  distinction  between  an  old  and  a  new  building, — leaving  quite  independent  the 
l-'th  section  and  schedule  there  referred  to,  as  to  the  erection  of  fabrics  of  incom- 
bustible substances.  That  being  so,  the  question,  and  the  only  (juestion,  is,  whether 
the  subject-matter  of  this  contract  was  a  "building"  within  the  fair  meaning  and  con- 
templation of  the  act.  And  that  brings  us  to  the  very  difficult  incjuiry.  What  is  a 
"building"?  Now,  the  verb  "to  build"  is  often  used  in  a  wider  sense  than  the  sub- 
stantive "  liuilding."  Thus,  a  ship  or  a  barge-buikler  is  s.iid  to  l)uikl  a  ship  or  a  barge, 
a  coach  buildci- to  build  a  carriage  ;  so,  birds  are  said  to  build  nests:  l)ut  neither  of 
these  when  constructed  can  be  called  a  "building."  It  is  a  well-established  rule,  that 
the  Words  of  an  act  of  parliament,  like  those  of  any  other  instrument,  must  if  possible 
be  constiucd  according  to  their  ordinary  giammatical  sense.  The  imperfection  of 
human  language  renders  it  not  only  difficult,  l)Ut  absolutely  impossible,  to  define  the 
word  "building"  with  any  approach  to  accuracy.  One  may  say  of  this  or  that 
structure,  this  or  that  is  not  a  building  ;  liut  no  general  definition  can  be  given  ;  and 
our  lc.\icograj)hers  do  not  attem])t  it.  Without,  therefore,  |)resuiuing  to  ilo  what 
others  have  failed  to  do,  I  may  venture  to  suggest,  that,  by  "a  building"  is  usually 
unilerstood  a  structure  of  considoable  size,  and  intended  to  be  permanent,  or  at  lejist 
to  endure  for  a  considei'able  time.  A  church,  whether  constructed  of  iron  or  wood, 
undoubtedly  is  a  building.  So,  a  "cowhouse"  or  "stable"  has  lieen  held  to  be  a 
building  the  occupation  of  which  as  tenant  entitles  the  party  to  be  registered  as  u 
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voter  under  the  27th  section  of  the  [113]  Reform  Act,  2  W.  1,  c.  45  (a).  Ou  the 
other  hand,  it  is  equally  clear  that  a  bird-cage  is  uot  a  building,  neither  is  a  wig-box, 
or  a  dog-kennel,  or  a  hen-coop, — the  very  value  of  these  things  being  their  portability. 
It  seems  to  me  that  the  structure  in  question,  which  was  erected  for  a  shop,  and  is  of 
considerable  dimensions,  and  intended  for  the  use  of  human  creatures,  is  clearly  a 
"building,"  in  the  common  and  ordinary  understanding  of  the  word.  If  we  look  at 
the  object  and  intention  of  the  act,  we  find  that  this  construction  is  the  only  one 
which  will  bear  it  out.  The  intention, — the  main  intention, — was,  to  prevent  the 
metropolis  from  being  covei-ed  with  combustible  structures.  Looking,  therefore,  at 
the  ordinary  meaning  of  the  woid,  and  at  the  intention  of  the  legislature,  I  think  we 
are  well  warranted  in  coming  to  the  conclusion  that  this  was  a  "  building  "  within  the 
prohibition  of  the  statute,  and  consequently  that  the  third  plea  was  proved,  and  the 
defendant  entitled  to  judgment  upon  it. 
Rule  absolute. 


[114]     HucKLE  r.  Revnold.s.     Nov.  4th,  18.55). 

The  plaintiff  biought  an  action  for  speaking  these  words, — "  Youi'  house  is  a  bawdy- 
house,  and  no  respectable  people  will  live  in  it."  The  words  proved  were  addressed 
to  the  plaintiff's  wife,  and  were  as  follows, — "You  are  a  nuisance  to  live  beside  of. 
You  are  a  bawd  :  and  your  house  is  no  better  than  a  bawdy-house : " — Held,  that 
the  words  were  actionable  without  special  damage,  and  substantially  supported  the 
declaration. 

This  was  an  action  brought  by  the  plaintiff,  a  painter  and  glazier,  against  the 
defendant,  a  waiter,  foi'  slander.  The  words  chaiged  to  have  been  spoken  by  the 
defendant  were, — "Your  house  is  a  bawdy-house,  and  no  respectable  people  will  live 
in  it."     No  special  damage  was  alleged  or  proved. 

The  plaintiff's  wife,  who  was  called  to  prove  the  speaking  of  the  words,  proved 
that  they  were  addressed  to  her  and  not  to  the  plaintiff,  and  were  as  follows, — "  You 
are  a  luiisance  to  live  beside  of.  You  are  a  bawd  ;  and  your  house  is  no  better  than 
a  bawdy-house." 

On  the  part  of  the  defendant  it  was  submitted  that  the  words  were  not  proved 
as  laid.  But  Cockburn,  C.  J.,  before  whom  the  cause  was  tried  at  the  sittings  at 
Westminster  after  the  last  Trinity  Term,  intimated  that  he  would  allow  the  declara- 
tion to  be  amended. 

It  was  then  submitted  that  the  woi'ds  wei'e  not  actionable,  and  that  the  slander 
being  a  personal  wrong  to  the  wife,  she  should  ha\e  been  a  party  to  the  action. 

His  lordship,  however,  overruled  the  objection  :  and  the  jury  found  a  verdict  for 
the  plaintiff,  damages  40s. 

Joyce,  pursuant  to  leave  reserved,  now  moved  for  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  a  nonsuit  should  not  be  entered.  He  submitted,  that,  taking  the 
words  spoken  to  have  been  those  proved  l)y  the  witness,  they  were  not  actionable 
without  proof  of  special  damage  ;  and  that,  as  they  merely  contained  an  imputation 
upon  the  wife's  personal  character  for  chastity,  she  ought  to  ha\'e  been  a  party  to  the 
action. 

[115]  Erle,  C.  J.  The  words  are  clearly  actionable  without  special  damage.  It 
is  impossible  to  deny  that  they  chai-ge  an  indictable  offence  ;  and  the  words  proved 
would  impute  that  to  the  plaintiff.  It  was  unnecessary,  therefore,  to  make  the  wife 
a  party  to  the  action.     I  think  there  ought  to  be  no  rule. 

WiLLLVJis,  J.  If  the  jury  thought  the  woi'ds  meant  to  impute  to  the  plaintiff 
that  he  kept  a  bawdy-house,  they  were  clearly  actionable  ;  and  the  e\'idence  warranted 
the  verdict. 

Chowder,  J.  The  substantial  meaning  of  the  words  as  alleged  in  the  declaration 
was  proved.     There  will  be  no  rule. 

Rule  refused. 


(a)  See  JVhitmon,  Aj>p„  IFcnlock  {Town  Clerk),  Resp.,  7  Scott,  N.  R.  489,  5  M.  & 
G.  9,  1  Lutw.  Reg.  Gas.  10 ;  Peek,  App.,  Dowim,  Resp.,  7  Scott,  N.  R.  495,  5  M.  &  G. 
13,  n. ;  Pooh,  App.,  JFilliams,  Resp.,  7  Scott,  N.  R.  496,  5  M.  &  G.  13,  n. 
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Walmsley  and  Another,  Assignees  of  Thomas  Moore,  a,  Bankrupt,  v.  Milnk. 

Nov.  11th,  1859. 

[S.  C.  29  L.  J.  C.  P.  97  ;  1  L.  T.  62  ;  8  W.  U.  138  ;  (j  Jur.  N.  S.  125.     Applied,  /,'.  x. 

Lee,   186H,  L.  R.   1  Q.  B.  251.     See  LhiUwich  v.  Swindell,  1866,  L.  R.  3  Eq.  255. 

Approved,  Climie  v.  JFood,  1868-69,  L.  R.  3  ¥,k.  261  ;  L.  R.  4  Ex.  330.  Referred 

to,  IjOngbotloni  v.  Berry,  1869,  L.  R.  5  Q.  B.    137.     Discussed,  Holland  \.  Iloil^ison, 

1872,  L.  R.   7  C.  P.  338.     Adopted,  Cosby  v.  Shaw,   1887-88,   19  L.   R.  Ir.  325; 

23  L.  R.  Ir.    193.     See  Gough  v.   JFood,  [1894]  1  Q.  B.  721;  Uohsoii  v.  Gminge, 
[1897]  1  Ch.  190;  Reynohh  v.  Ashhy,  [1904]  A.  C.  473.] 

Where  the  owner  of  the  inheritance  annexes  thereto  fixtures  (which  would  in  the 
ordinary  case  of  landlord  and  tenant  be  removable  by  the  latter  during  his  term), 
for  a  permanent  purpose,  and  for  the  better  enjoyment  of  his  estate,  they  become 
part  of  the  freehold. — A.,  the  owner  of  land,  in  1853  mortgaged  it  in  fee  to  B.,  and 
afterwai'ds  erected  certain  buildings  thereon,  to  which,  for  the  more  convenient  use 
of  the  premises  in  his  business  of  an  innkeepei',  brewer,  and  bath-proprietor,  he 
affixed  a  steam-engine  and  boiler,  a  hay-cutter,  a  malt-mill  or  corn-crusher,  and  a 
pair  of  grinding-stones.  The  lower  grindiiig-stonc  was  boxed  on  to  the  Hoor  of 
pai't  of  the  premises,  by  means  of  a  fiame  screwed  thereto,  the  uppei-  one  being 
fixed  in  the  usual  way  ;  and  the  steam-engine  and  other  articles  (except  the  boiler) 
were  fastened  by  means  of  bolts  and  nuts  to  the  walls  or  the  floors  for  the  purpose 
of  steadying  them,  but  were  all  capable  of  being  removed  without  injury  eithei'  to 
themselves  oi'  to  the  premises.  The  engine  was  used  to  supply  water  to  the  baths 
and  to  put  the  other  machines  in  motion  ;  and  the  whole  were  subservient  to  the 
business  carried  on  by  A.  —A.  continued  in  possession  until  1858,  when  he  became 
banl<ru[)t: — Held,  that  his  assignees  were  not  entitled  to  claimthe.se  fixtures,  but 
that  they  passed  to  the  assignee  of  the  mortgagee  as  part  of  the  freehold. 

This  was  an  action  of  detinue  brought  by  the  plaintiffs,  as  assignees  of  one 
Thomas  Mcjore,  a  bankrupt,  to  recover  a  steam-engine  and  boiler,  a  hay-cutter,  a 
malt-[116]-mill  or  corn-crusher,  and  a  pair  of  grinding-stones,  which  they  claimed  as 
having  passed  to  them  as  goods  and  chattels  in  the  order  and  disposition  of  the  bank- 
rupt at  the  time  of  his  bankruptcy. 

Th(^  defendant  pleaded  non  detinet  and  not  pos.sesscd,  whereupon  i.ssue  was 
joined. 

The  cause  was  tried  before  Byles,  J.,  at  the  last  Spring  Assizes  at  Liverpool.  The 
facts  which  appeared  in  evidence  were  as  follows: — I'he  bankrupt,  Moore,  was  the 
owner  of  a  \aeant  plot  of  ground,  which  he  mortgaged  in  foe  in  1853  to  one  Oswald. 
On  the  20ih  of  August,  1858,  Oswald  assigned  his  interest  in  the  mortgaged  premises 
to  the  (lefendant.  Sul)seiiuently  to  the  mortgage,  and  Ijefore  the  con\-oyance  to  the 
defendant,  Moore,  who  continued  in  po.ssession,  erected  various  buildings  upon  the 
land,  where  he  carried  on  the  liusiness  of  a  brewer  and  iinikeepcr  and  pioprietor  of 
baths,  and  set  up  thei'ein  the  articles  in  (juestion, — the  steam-engine  being  used  foi- 
supplying  water  to  the  baths,  and  also  for  setting  in  motion  the  h;iy-cutter,  maltniill, 
and  giindiiig-stones  ;  the  hay-cutter  and  malt-mill  ))cing  fa.stened  to  the  buildings  with 
screws  and  luits,  Imt  being  capable  of  being  removed  without  injury  to  the  piemLscs 
or  to  themselves  ;  and  the  lower  grinding-stone  being  boxed  on  to  the  floor,  and  the 
upper  stone  attached  with  running-gear  in  the  usual  way.  'I'he  whole  were  put  u]i 
for  the  pur[)os('  of  .Moore's  trade. 

Mooie  liecamc  bankrupt  in  Scptcmbci',  1858,  and  the  plaintitis,  as  his  assignees, 
claimed  the  articles  in  (|U(\stion,  insisting  that  they  were  not  "fixtures,"  inasmuch  iis 
they  wei'o  not  ])eimancntly  fixed  so  us  to  foi-in  ])ai-t  of  the  freehold,  or  thai,  if  fixtures, 
they  were  "trade  fixtures,"  and  therefore  icmovable. 

Th(^  (lefendant,  on  the  other  hand,  insisted  that,  uhcthci-  lixturc.'-  or  rml,  llic  filings 
passed  by  the  mortgage  as  part  of  the  freehold. 

[117]  Under  the  direction  of  the  learned  judge,  a  verdict  was  entered  fur  flic 
plaiiitill's,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him  in 
respect  of  all  or  such  of  the  articles  as  the  court  should  think  were  not  .severablr  fnini 
the  freehold. 
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Atherton,  Q.C,  in  Easter  Term  last  obtained  a  rule  nisi  accordingly.  He  referred 
to  Horn  v.  Baker,  9  East,  "J  15,  and  Boijdell  v.  McMichael,  1  C.  M.  &  R.  177. 

James  Wilde,  Q.  C,  and  Mihvard,  on  a  subsequent  day,  shewed  cause.  The 
articles  in  question  were  not  fixtures  at  all,  because  not  permanently  attached  to  the 
freehold,  but  were  mei'e  movable  chattels  which  passed  to  the  assignees ;  or,  if 
fixtures,  having  been  put  up  by  the  bankrupt  for  purposes  of  trade,  they  were  remov- 
able by  the  bankrupt  before  his  bankruptcj',  and  consequently  upon  his  bankruptcy 
became  the  property  of  the  assignees.  All  the  articles  were  fixed  in  the  same  way  to 
the  fioor  or  to  the  walls  of  the  buildings,  viz.  by  means  of  screw-bolts  and  nuts,  and 
were  severable  without  injury  either  to  themselves  or  to  the  premises  upon  which 
they  were  fixed.  The  articles  in  this  case  clearly  come  within  the  test  applied  by 
Parke,  B.,  in  Hellawcll  v.  Eastico'xl,  G  Exch.  29.5,  312.  The  contention  there  was  as 
to  the  removability  of  cotton  spinning-machines  called  mules,  which  were  some  of  them 
fixed  by  screws  to  the  wooden  floor  of  the  mill,  and  some  by  screws  which  had  been 
sunk  into  holes  in  the  stone  flooring,  and  secured  by  molten  lead  poured  into  the 
holes.  In  delivering  the  judgment  of  the  court,  Parke,  B.,  .says:  "The  question  is, 
whether  the  machines  when  fixed  were  parcel  of  the  freehold  ;  and  this  is  a  question 
of  fact,  depending  on  the  circumstances  of  each  case,  and  piincipally  on  two  considera- 
tions— first,  the  mode  of  anne.xation  to  the  soil  or  fabric  [118]  of  the  house,  and  the 
extent  to  which  it  is  united  to  them,  whether  it  can  easily  be  removed,  integre,  salve, 
et  commode,  or  not,  without  injury  to  itself  or  the  fabiic  of  the  building, — secondly, 
on  the  object  and  purpose  of  the  annexation,  whether  it  was  for  the  permanent  and 
substantial  improvement  of  the  dwelling,  in  the  language  of  the  civil  law,  perpetui 
usus  causa,  or  in  that  of  the  Year  Book  28  H.  7,  10,  pour  un  profit  del  inheritance, 
or  merely  for  a  temporary  purpose,  oi-  the  more  complete  enjoyment  and  use  of  it  as 
a  chattel.  Now,  in  considei'ing  this  case,  we  cannot  doubt  that  the  machines  never 
became  a  part  of  the  freehold.  They  were  attached  slightly,  so  as  to  be  capable  of 
removal  without  the  least  injury  to  the  fabric  of  the  building  or  to  themselves  ;  and 
the  object  and  purpose  of  the  annexation  was,  not  to  improve  the  inheritance,  but 
merely  to  render  the  machines  steadier  and  more  capable  of  convein'ent  use  as  chattels. 
They  were  never  a  part  of  the  freehold,  any  more  than  a  carpet  would  be  which  is 
attached  to  the  floor  by  nails  for  the  purpose  of  keeping  it  stretched  out,  or  curtains, 
looking-gla.sses,  pictures,  and  other  matters  of  an  ornamental  nature,  which  have  been 
slightly  attached  to  the  walls  of  the  dwelling  as  furniture,  and  which  is  probably  the 
reason  whj^  they  and  similar  articles  have  been  held,  in  ditt'erent  cases,  to  be  remov- 
able. The  machines  would  have  passed  to  the  executor  :  per  Lord  Lyndhurst,  Trappes 
V.  Harter,  2  C.  &  M.  177.  They  would  not  have  passed  by  a  conveyance  or  demise 
of  the  mill.  They  never  ceased  to  have  the  character  of  movable  chattels."  [Byles,  J. 
The  question  there  arose  between  landlord  and  tenant.]  The  steam-engine  heie  was 
what  is  called  a  portable  engine.  [Byles,  J.  So  as  to  be  removable  without  being 
taken  to  pieces.  It  was  a  thing  complete  in  itself,  for  the  purpose  of  being  remov- 
able from  place  to  place.]  It  was  attached  to  the  [119]  building  for  the  sole  purpose 
of  being  more  con\eniently  used.  The  court  of  Exchequer  deal  with  the  question  as 
a  general  one,  and  not  merely  as  a  question  lietween  landlord  and  tenant.  That  case 
was  followed  by  the  court  of  Queen's  Bench  in  Jraferfall  v.  Penislone,  6  Ellis  &  B.  876. 
There,  one  Jenkinsou  mortgaged  to  Marsh  the  freehold  of  a  mill,  with  machinery 
thereon  ;  and  afterwards  Jenkinson  assigned  to  the  defendant  the  equity  of  redemp- 
tion, and  certain  machinery  which  had  been  fixed  in  the  mill  since  the  first  mortgage. 
Afterwards,  by  indenture,  in  consideration  of  .5001.  paid  to  .lenkinson  b}^  the  defen- 
dant, Jenkinson  did  bargain,  sell,  assign  and  set  over  to  the  defendant  machinery 
erected  since  the  conveyance  of  the  equity  of  redemption,  subject  to  redemption  on 
payment  of  the  5001.  ;  and  bj'  the  same  indenture  Jenkinson  covenanted  that  the 
mill  and  machinery  specified  in  the  previous  conveyance  of  the  equity  of  redemption 
should  be  charged  with  the  5001.  as  well  as  the  money  before  secured  upon  it.  The 
machinery  comprised  in  the  last-mentioned  indenture  was  erected  for  the  purpose  of 
carrying  on  the  manufacture  in  the  mill ;  and  for  the  more  conveniently  doing  so,  a  part 
of  it  was  screwed,  nailed,  and  otherwise  fastened  to  the  mill.  Jenkinson  became  bank- 
rupt ;  in  anticipation  of  which  the  defendant  took  possession  and  entered  on  the  mill 
and  the  machinery,  Jenkinson  having  been  in  possession  for  more  than  twenty-one 
days  after  the  making  of  the  indenture,  up  to  the  time  of  such  entry.  The  machinery 
comprised  in  the  last-meutioucu  indenture  still  remaining  on  the  premises,  Jenkinson's 
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assignees  claimed  it,  on  the  ground  that  such  indenture  had  not  been  registered  under 
the  statute  17  it  18  Vict.  c.  36.  It  was  held  that  they  were  entitled  to  the  machinery  ; 
the  conveyance  thereof  being  void  as  again.st  them  for  want  of  registration  ;  for,  that, 
under  the  interpretation  clau.se  [120]  (s.  7),  the  machinery  was  personal  chattels,  as 
the  intention  of  the  parties  appeared  to  lie  that  the  machinery  should  pass  separately 
from  the  realty,  and  .so  it  had  not  become  parcel  of  the  freehold  by  annexation  subse- 
quent to  the  conveyance  of  the  ecpiity  of  redemption.  Tra^ipc'^  v.  Harkr,  '2  C.  &  M. 
153,  3  Tyrwh.  604,  where  the  question  aiose,  as  here,  between  the  assignees  of  a  bank- 
rupt mortgagor  and  the  mortgagee,  is  also  precisely  in  point.  In  January,  1797,  several 
persons  carried  on  business  m  partnership  as  calico-printers ;  and  in  the  same  month 
certain  premises  on  which  their  works  were  principally  carried  on  were  conveyed  to 
one  of  the  partners  in  fee.  The  conveyance  mentioned  the  premises  to  consist,  besides 
land,  of  dwelling-houses,  machine-house,  and  other  buildings  and  erections,  and  stated 
them  to  be  then  in  the  possession  of  the  partner  to  whom  they  were  conveyed  and 
another  paitner.  Various  buildings  and  machines  were  afterwards,  from  time  to  time, 
erected  on  the  premises  l)y  the  hrm,  for  the  purpose  of  extending  the  works.  The 
whole  was  tirraly  ti.xed  to  the  freehold,  and  stood  on  that  part  of  the  land  which  was 
conveyed  to  one  of  the  partners  in  1797,  but  the  part  in  question  could  be  removed 
without  material  injury  to  the  buildings.  In  the  different  stock-takings  of  the  firm, 
the  land  and  buildings  were  always  valued  and  classed  separately  from  the  machinery 
and  ti.Ktures.  In  the  part  of  the  country  where  the  premises  were  situated,  machinery 
of  this  description  was  constantly  bought  and  sold  distinctly  from  the  freehold.  The 
freehold  in  the  premises  having  been  subsequently  conveyed  to  two  of  the  partners, 
they,  in  1828,  mortgaged  them  to  the  plaintiff's  wife,  under  the  de.scription  of 
all  the  messuages,  dwelling-houses,  lands,  and  buildings  therein  mentioned,  "and 
also  all  that  and  those  the  steam-engine,  mill-gearing,  heavy  gear  to  millwright 
[121]  work,  ti\cd  machinery,  and  other  matters  and  things,  itc.  then  sUmding  and 
being  in  and  upon  the  thereby'  demised  l)uildings,  works,  and  premises,  which  in  any 
manner  constituteil  H.\tures  and  appendages  to  the  fi-eehold  of  the  same  or  any  part 
thereof. "  All  the  machinery,  fixtures,  ifec,  appeared  to  have  been  in  the  reputed 
ownership  of  the  parties,  who  carried  on  the  works  until  1831,  when  they  became 
bankrupt,  and  the  defendants  were  appointed  their  assignees.  The  plaintiff,  who  was  the 
husiiand  of  the  mortgagee,  had  inspected  statements  of  the  affairs  of  the  partners,  which 
treated  the  machinery  as  not  included  in  the  mortgage,  and  had  made  no  objections 
to  such  statements.  In  the  month  of  April,  1831,  the  assignee  sold  all  the  machinery 
and  fixtures,  with  the  exception  of  two  steam-engines,  two  water-wheels,  an  iron 
flooring,  and  other  small  articles  ;  and  the  greater  part  of  them  were  removed  by  the 
pui'chasers.  The  articles  claimed  by  the  mortgagee  were  all  tirmly  Kxed  to  the 
freehold,  in  such  a  manner,  however,  that  they  might  easily  be  removed  without 
mateilal  injury  to  themselves  or  to  the  buildings.  It  was  held  that  the  machinery 
did  not  belong  to  the  inheritance,  but  was  part  of  the  pcrvsonal  esUiteof  the  bankrupts, 
and  that  it  passed  to  the  assignees;  and  that  the  machinery  in  (juestion  was  not 
intended  to  pass,  and  did  not  pass,  to  the  moi'tgagee  under  the  mortgage  deed. 
[Williams,  J.  Trapjics  v.  Harkr  seems  to  have  l)een  consideiod  as  overruled  as  to  this 
point:  see  per  Parke,  B.,  in  Miiishull  v.  Lloi/'l,  2  M.  &  W.  -JoG,  and  per-  Grcsswell,  .1., 
ill  ll'ildcv.  It'aturs,  16  C.  B.  6-17.]  (Jolcijrarc  v.  Dias  Sanlu.'i,  2  B.  &  G.  76,  3  D.  &  K. 
205,  was  not  a  case  of  tr-ade-fixtuies.  [Williams,  .1.,  referred  to  llitchiiuin  v.  U'liltou, 
4  iVI.  &.  W.  l()i>.  Ther'c,  a  lessee  for-  year's  mortgaged  his  lease,  ami  all  his  estate  and 
inter'est  in  the  premises,  ami  afterwar'ds  l)ecame  l)ankrLipt :  and  it  was  held  that  the 
mortgagee  might  declar'c  [122]  in  case  as  rever'siorrer  agairrst  tire  assigrree  of  the  terrarrt, 
for-  the  removal  of  tixLures  fr'om  the  preirrises,  whereby  they  were  liilapidated  lurd 
irrjured  ;  arrd  that  he  was  also  errtitled  to  i-ecover  in  tr-over  against  such  assigrree  the 
value  of  all  the  tixtur-es,  whether  landlord's  or  tenarrt's,  which  were  atlixed  to  the 
premises  befor-e  the  execution  of  the  moi-tgage,  although  thei-e  was  a  covenant  in  the 
original  lea.se  to  the  mortgagor  to  yield  irp  to  the  lessor-,  at  the  detorminatiorr  of  the 
term,  "all  H,\tui-es  and  things  to  the  pr-emises  belonging  or  to  belong."]  In  Mather  v. 
Fruser,  2  Kay  it  J.  536,  which  was  cited  on  the  part  of  the  defendant  at  the  trial,  the 
Vice-Chancellor-  (Wood)  rrrainly  r-ests  his  decisiorr  orr  the  eir-crrmstarrce  of  the  projjorty 
mortgaged  being  dcscr-ibed  in  the  mortgagi^  deed  as  a  rrrill,  u  hii-h  it  ciiulil  nut  lie  if 
the  rrrachiner-y  were  lemovetl. 

Athcrton,  (,>.  C,  and   V.   \\  illiams,  were  liclil   in  support   of  the  rule  in  Tr-inity 
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Term.  As  between  landlord  and  tenant,  the  latter  is  at  liberty  to  remove  trade 
fixtures  at  any  time  during  bis  original  term,  and  such  fuither  period  of  possession 
by  him  as  he  holds  the  premises  under  a  right  still  to  consider  himself  as  tenant :  see 
JVteton  V.  IFoodcod;  7  M.  &  \V.  14,  Leader  v.  Homewood,  ante,  vol.  v.  p.  -546,  and  the 
notes  to  Ehves  v.  Maire  (3  East,  38),  2  Smith's  Leading  Cases,  4th  edit,  H7.  The 
present  is  not,  however,  a  case  of  landlord  and  tenant,  but  of  mortgagor  and  mortgagee, 
— the  mortgagor  having  continued  in  possession  by  the  sufferance  of  the  mortgagee. 
[Crowder,  J.  You  contend  that  the  moitgagor  could  not  have  removed  these  articles  ?] 
He  would  have  been  guilty  of  waste  if  he  had  done  so.  [Willes,  J.  You  .say  that 
whatever  the  mortgagor  adds  to  the  premises  for  the  more  convenient  and  profitable 
employment  of  them  l^elongs  to  the  mortgagee,  and  that  the  moitgagor  has  no  right 
to  [123]  remove  it?]  Precisely  so.  Lord  Ellenborotigh,  in  his  judgment  in  Elwes  v. 
Mawe,  Inferring  to  the  ease  of  Lmdan  v.  Salmon,  1  H.  Bl.  259,  n.,  says, — "  Li  the  case 
of  the  salt-pans.  Lord  Mansfield  does  not  seem  to  have  considered  them  as  accessory 
to  the  carrying  on  a  trade,  but  as  merely  the  means  of  enjoying  the  benefit  of  the 
inheritance.  He  says,  '  the  salt^spring  is  a  valuable  inheritance,  but  no  profit  arises, 
from  it  unless  there  be  a  .salt-work  ;  which  consists  of  a  building,  &c.,  for  the  purpose 
of  containing  the  pans,  &c.,  which  are  fixed  to  the  ground.  The  inheritance  cannot 
be  enjoyed  without  them.  They  are  accessories  necessary  to  the  enjoyment  of  the 
principal.  The  owner  erected  them  for  the  benefit  of  the  inheritance.'  Upon  this 
principle  he  considered  them  as  belonging  to  the  heir  as  parcel  of  the  inheritance,  for 
the  enjoyment  of  which  they  were  made,  and  not  as  belonging  to  the  executor,  as  the 
means  or  instrument  of  carrying  on  a  trade."  It  is  an  abuse  of  terms  to  say  that  the 
articles  in  question  are  not  fixtui'es.  [Willes,  J.  The  baths  would  be  incomplete,  as 
intended  to  be  used,  without  the  steam-engine.  Crowder,  J.  The  stable  might  very 
well  be  used  as  a  stable  without  the  corn-crusher  or  the  hay  cutter.]  The  mode  of 
fixing  by  means  of  bolts  and  screws  was  merely  to  keep  them  steady.  Li  Fisher  v. 
Diron,  12  Clark  &  Fin.  312,  the  owner  of  land,  for  the  purpose  of  better  using  the 
land,  erected  upon  and  affixed  to  the  freehold  certain  machinery  :  and  it  was  held, 
that,  in  the  absence  of  any  disposition  by  him  of  this  machinery,  it  would  go  to  the 
heir  as  part  of  the  freehold  estate  :  and  that,  if  the  corpus  of  such  machinery  belongs 
to  the  heii',  all  that  belongs  to  that  machinery,  although  more  or  less  capable  of  being 
detached  from  it,  and  more  or  less  capable  of  being  used  in  such  detached  state,  must 
also  be  considered  as  belonging  to  the  heir.  [Byles,  J.  That  was  the  case  of  a  steam- 
engine  and  machinery  which  [124]  were  essential  to  keep  the  mines  clear  of  water. 
The  judgment  in  that  case  contains  many  observations  which  are  favorable  to  your 
argument.  I  observe  that  both  Lord  Brougham  (p.  32-5)  and  Lord  Cottenham  (p.  329) 
speak  with  disapprobation  of  the  cider-mill  case,  Lauian  v.  Lairtan,  3  Atk.  13,  which 
is  referred  to  in  Elwef:  v.  Maice.]  The  rule  as  between  mortgagor  and  mortgagee  is 
the  same  as  between  heir  and  executor:  2  Smith's  Leading  Cases,  158,  159.  In  Place 
v.  Faijg,  4  M.  &  R.  277,  it  was  held  that  by  a  mortgage  of  a  mill,  the  stones,  tackling, 
and  implements  necessary  for  the  working  of  the  mill  pass  to  the  mortgagee.  Lmujstaff 
v.  Meagoe,  2  Ad.  &  E.  167,  4  N.  &  M.  211,  is  to  the  same  effect.  In  Ex  parte  Broadtmod, 
In  re  Fmiies  M'NeiU,  1  Mont.  D.  &  De  G.  631,  it  was  held  that  an  equitable  mortgage 
of  leasehold  premises  will  cairy  all  the  fixtures,  although  erected  for  the  pvu-pose  of 
trade,  and  therefore  removable  as  between  landlord  and  tenant,  and  although  they 
are  not  specified  in  the  lease  deposited,  or  the  memorandum  of  deposit.  Sir  John 
Cross  there  says  :  "  In  E.r  parte  Lloi/d,  In  re  Ogden,  3  Deac.  il'  C.  765,  this  court  held  ■ 

that  an  equitable  mortgage  of  a  cotton-mill  carried  all  the  fixtures,  although  they 
were  erected  for  the  purposes  of  trade,  and  the  mortgagor  contiuued  in  possession  of  i 
them  at  the  time  of  his  bankruptcy.  It  has  always  seemed  to  me  that  the  circumstKince 
of  fixtures  being  what  are  called  trade-fixtures,  is  of  importance  only  in  i[uestions 
depending  between  landlord  and  tenant,  and  does  not  affect  the  consideration  of  those 
arising  between  a  mortgagor  and  mortgagee.  Much  confusion  has,  in  my  opinion, 
been  created  in  the  conff  icting  cases  on  this  subject,  by  not  attending  to  this  distinction." 
The  like  was  held  in  Ex  parte  Eei/nal,  In  re  Gh/e  and  Hnghe>>,  2  Mont.  D.  it  De  G.  443, 
where  Mr.  Commissioner  Holroyd  prefaces  a  very  learned  and  elaborate  [125]  renew 
of  the  authorities  by  these  observations, — "  I  have  always  considered  that  personal 
chattels  fixed  to  the  freehold  become  parcel  of  the  freehold  ;  but,  if  fixed  by  a  person 
having  a  particular  interest  in  the  freehold  as  a  termor,  and  capalile  of  removal  without 
injuring  the  fi-eehold,  the  termor  may  disunite  them.     A  mortgagor  in  possession  has, 
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in  my  opinion,  no  such  interest  in  the  premises  as  will  ciiiible  him  to  exercise  this 
right  of  a  tenant  for  j'ears.  He  only  holds  possession  of  the  land  liy  the  permission 
of  the  mortgagee,  who  may  hy  ejectment,  without  giving  any  notice,  lecover  against 
him.  In  this  respect,  it  is  said,  the  estate  of  a  mortgagor  is  inferior  to  that  of  a 
tenant  at  will.  Although  judges  have  found  it  difficult  to  describe  in  proper  terms 
the  relation  of  mortgagor  in  possession  and  mortgagee,  yet  I  think  it  clear  from  all 
the  cases  that  a  moitgagee,  who  merely  receives  his  interest  from  the  mortgagor  in 
possession,  may  at  any  time  eject  the  mortgagor,  and  that  such  mortgagor  can  do 
nothing  to  prejudice  the  mortgagee,  without  his  consent."  So,  in  E.r  parte  licniky,  In 
re  //W,  2  Mont.  D.  tt  De  G.  591,  a  lessee  erected  trade  fi.xtures  (coke-ovens),  firmly 
attached  to  the  freehold,  but  removable  as  between  himself  and  the  landlord.  He 
then  mortgaged  the  premises  liy  way  of  demise,  by  the  same  description  as  that  in 
the  lease,  and  without  referring  to  the  new  erections,  the  sum  secured  being  a  floating 
balance,  limited  to  an  amount  greater  than  the  premises  wonld  lie  worth  without  the 
fixtures,  and  became  bankrupt :  and  it  was  held  that  the  mortgagee  was  entitled  to 
the  fixtures.  Again,  in  Er  jmrte  Price,  In  re  Stewl,  2  Mont.  D.  &  De  G.  518,  a 
memorandum  of  deposit  accompanying  an  equitable  mortgage  stated  that  the  bankrupt 
had  deposited  "  the  deeds  and  documents  under  which  I  hold  the  steam-mills,  cottages, 
land,  buildings,  and  premises  at  L.  : "  and  it  was  held  [126]  that  the  equitable 
mortgagee  had  a  lien  on  the  fixtures,  whether  erected  before  or  after  the  lime  of  the 
deposit,  and  including  those  that  were  i-emovable  as  between  landlord  and  tenant. 
E.r  parte  liekher,  In  re  Muber!//,  2  Mont.  &  Ayr.  1 60,  is  to  the  same  effect.  The  Chief 
Judge  thei'e  says  :  "All  the  cases  decide,  that,  where  fixtures  are  attached  by  the 
landlord,  they  become  part  of  the  freehold  :"  HuUiard  v.  Bmjxhaw,  4  Sim.  326.  And 
see  Ex  parte  Cotton,  In  re  Nutter,  2  M.  D.  &  De  G.  725  {a).  'Mather  v.  Eraser,  2  Kay 
&  J.  536,  was  the  case  of  a  mortgage  by  two  described  in  the  deed  as  copper-roller 
manufacturers,  reciting  a  conveyance  to  them  of  land  and  mills  or  factories  in  a 
manufacturing  town,  as  tenants  in  common  in  fee,  and  that  they  were  carrying  on 
business  at  the  .said  mills  oi-  factories  as  copper-roller  manufacturers,  and  in  such 
capacity  had  lately  affixed  to  or  placed  upon  the  land,  mills,  or  factories  a  steam- 
engine  and  boilers,  together  with  a  large  quantity  of  mill-gear  and  millwright  work, 
and  gi-anting  the  land,  mills,  or  factories,  and  hereditaments  comprised  in  the 
recited  conveyance,  to  the  use  of  the  plaintiff's  in  fee,  subject  to  a  proviso  for  redemp- 
tion :  and  it  was  heliJ,  as  between  the  plaintiff's  and  the  mortgagor's  assignees  in 
bankruptcy,  that,  assuming  it  possible  to  distinguish  between  the  case  of  machinery 
[127]  placed  upon  land  for  the  purpose  of  trade  or  manufacture  as  collateral  to  and 
independent  of  the  use  and  enjoyment  of  the  land,  and  that  of  machinery  placed  upon 
land  for  the  purpose  of  better  and  more  profitably  enjoying  the  land  (as  to  which, 
quaere  ?),  the  recitals  shewed  that  this  was  a  case  of  the  latter  description  ;  and  although 
the  means  of  the  proposed  use  and  enjoyment  of  the  land  was  manufacture  or  trade, 
all  articles  fixed  to  tlie  freehold,  whether  liy  screws,  solder,  or  any  other  permanent 
means,  or  by  lieing  let  into  the  soil,  partook  of  the  nature  of  the  soil,  and  would  have 
descended  to  the  heir  along  with  and  as  part  of  the  soil  itself.  In  giving  judgment, 
'Vice-Chancellor  Page  Wood,  refei-ring  to  Fixher  v.  DLwn,  12  Clai'k  &  Fin.  .'512,  says, — 
"  It  is  well  expressed  in  that  case,  that  the  principle  upon  which  the  old  rule  of  law, 
that  fixtui'cs  pass  with  the  soil,  was  relaxed  in  favor  of  trade,  has  no  application  whore, 
as  liei-e,  the  parties  who  afllxcfl  the  machinery  were  themselves  the  owners  in  fee  of 
the  soil.  According  to  the  old  rule  of  law,  if  that  which  would  otherwise  have  been 
a  chattel  iiad  been  affixed  to  the  soil,  whether  by  nail,  screw,  or  otherwise,  it  passed 
along  with  the  .soil  to  which  it  had  Ijeen  so  fixed.  In  the  lolation  of  landlord  and 
tenant,  but  in  that  relation  alone,  the  rule  of  law  was  relaxed  for  the  encouragement 
of  tiade  ;  it  being  very  early  perceived  that  it  would  be  injurious  to  trade  if  a  tenant 

(a)  In  this  case  the  affidavits  stated,  that  the  steam-engine,  boiler,  and  other 
machinery  were  fixed  to  the  brick  and  timber  work  of  the  premises  merely  by  bolts 
and  screws,  and  that  they  could  thei-eforc  be  easily  reniovcil,  without  any  damage  to 
the  l]uililings  to  which  they  wereatfixed.  In  ])ronouncing  iiis  decision,  Sir  .John  Cross 
is  re[)orled  to  have  made  use  of  the  following  exj)i'essions, — "It  has  been  .said  that 
the  steam-engine  is  a  locomotive  piece  of  machinery,  and  may  be  easily  nnnovod. 
But  I  see  no  reason  why  a  sleani-(oigine  sliould  be  more  removalile  on  the  ground  of 
its  locomotion,  than  a  door,  or  a  window,  which  arc  also  locomotive  !  " 
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were  told  that  he  must  contrixx  to  conduct  his  trade  with  propert}'  which  need  not  l)e 
fixed  in  any  way  to  the  soil,  or  he  would  at  once  be  held  to  have  made  a  present  of  it 
to  his  landlord  ;  and,  accoidinglj',  as  between  landlord  and  tenant,  questions  of  some 
difficulty  have  arisen  whether,  in  particular  instances,  chattels  pass  with  the  freehold 
of  the  land.  But  here, — and  it  was  the  case  also,  as  Lord  Cottenham  observed,  in 
Fisher  v.  Dixmi, — no  such  question  can  aiise.  Here,  the  same  [128]  parties  were  owners 
both  of  the  fee  and  of  the  chattels  in  question.  There  was  no  landlord  lietween  whom 
and  themselves  the  question  could  arise.  In  the  exercise  of  their  own  discretion  as  to 
the  disposition  of  the  property,  they  fixed  certain  articles  to  the  soil,  and  no  question 
of  encouragement  to  trade  can  arise.  Here,  therefore,  and  in  all  other  cases  where  the 
owner  of  the  chattel  is  also  the  owner  of  the  fee,  the  court  can  at  once  dismiss  from 
its  consideration  the  entire  class  of  cases  in  which  the  rule  of  law  has  been  relaxed  in 
favor  of  trade,  all  such  eases  presuming  the  existence  of  the  relation  of  landlord  and 
tenant.  This  consideration  disposes  of  the  decision, — I  do  not  say,  of  the  dictum, — 
in  HdhiuwU  v.  Eashvood.  For  the  decision  in  that  case  there  was  abundant  ground, 
irrespective  of  the  dictum.  The  tenant  had  annexed  to  the  freehold  property  which, 
as  between  him  and  his  landlord,  would  have  been  held,  on  the  determination  of  the 
lease,  to  be  chattel  propertj'  which  the  tenant  was  entitled  to  remove.  The  landlord 
sought  to  distrain.  There  would  have  been  a  manifest  inconsistency  in  holding  such 
property  exempt  from  distress,  on  the  ground  of  its  being  annexed  to  the  freehold, 
when,  at  the  expiration  of  the  lease,  the  court  must  have  held  the  verj'  same  property 
to  belong  to  the  tenant,  notwithstanding  such  annexation.  That  case,  therefore,  in 
common  with  the  numerous  uthei'  cases  upon  the  question  of  distress,  has  no  applica- 
tion to  the  present.  And,  in  fact,  the  only  point  for  which  it  was  cited  was,  the 
dictum  of  a  learned  judge,  whose  opinion  is  entitled  to  great  weight,  Mr.  Baron  Parke, 
who  there  makes  this  i-emark, — '  The  machines  would  have  passed  to  the  executor  ;  per 
Lord  Lyndhurst,  C.  B.,  in  Trappes  v.  Ilartcr.  They  would  not  have  passed  by  a  con- 
veyance or  demise  of  the  will.'  He  takes  those  two  points.  'They  never  ceased  to 
have  the  character  of  movable  [129]  chattels,  and  were  therefore  liable  to  the  defen- 
dant's distress.'  That  remark,  however,  is  a  mere  dictum,  not  necessary  to  account 
for  the  decision,  for  which  there  was  abundant  giound  in  the  circumstances  I  have 
mentioned  :  and  I  cannot  but  think  that  the  numerous  class  of  cases,  ending  with  that 
of  Fisher  v.  Duron,  which  does  not  appear  to  ha\e  been  cited  in  Udlaivell  v.  Ea.shvood, 
could  not  have  been  present  to  the  mind  of  the  learned  judge  to  whom  that  dictum  is 
attributed."  [Willes,  J.,  referred  to  Daltun  v.  ll'hittem,  3  Q.  B.  961.  Crowder,  J. 
Siin^uH  V.  llarcoiirt,  4  T.  K.  568  (Simpamt  v.  Hurtopp,  Willes,  512),  and  Darhyy.  Hurris, 
1  (.(>.  B.  895,  are  conclusive  to  shew  that  fixture-  which  a  tenant  may  sever  from  the 
fieehold  and  take  away  during  his  term,  are  not  therefore  distrainable  for  rent.  That 
seems  to  have  escaped  the  Vice-Chancellor  when  commenting  on  Hdkncdl  v.  Eastwood.] 
The  case  of  Hellwwdl  v.  Eastwood  lays  down  no  new  i-ule  of  law.  The  court  there 
came  to  the  conclusion  that  the  things  distrained  were  not  fixtures.  Parke,  B.,  founds 
his  dictum  in  Hellawell  v.  Eastwood  upon  Trappes  v.  Hatter ;  and  Tiajipcs  v.  Ilurter  is 
founded  upon  Lawton.  v.  Lawtffii,  3  Atk.  13,  and  Lmd  Dudley  v.  Lord  IFard,  Ambler, 
113,  neither  of  which  are  now  considered  to  be  law.  It  is  submitted,  that,  upon 
principle,  as  well  as  upon  authority,  the  articles  in  question  are  clearly  fixtures,  as 
between  the  mortgagor  and  UKjrtgagee,  and  passed  to  the  latter. 

Cur.  adv.  vult. 

Crowder,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  by  the  assignees  of  a  bankrupt,  to  recover  from  the  defendant 
certain  articles  alleged  to  be  part  of  the  bankrupt's  estate.  It  was  tried  be-[130]-fore 
my  Brother  Byles  as  the  last  Spring  Assizes  at  Liverpool,  when  a  veri^lict  was  found 
for  the  plaintiff,  with  liberty  to  move  to  enter  a  verdict  for  the  defendant. 

The  facts  were  these  : — Moore,  the  bankrupt,  being  the  owner  of  a  vacant  plot  of 
ground,  in  1853  mortgaged  it  in  fee  to  one  Oswald,  who,  in  August,  1858,  sold  to  the 
defendant  the  mortgaged  premises.  Moore  became  bankrupt  in  September,  1858. 
Subsequently  to  the  mortgage,  and  before  the  sale  in  1858,  Moore,  who  had  always 
continued  in  possession,  erected  vai'ious  buildings  upon  the  plot  of  ground,  and  set  up 
all  the  articles  sought  to  be  recovered  in  this  action.  They  consisted  of  a  steam-engine 
and  boiler  used  for  the  purpose  of  supplying  with  sea-water  the  baths  which  had  been 
erected  on  the  premises;  also  a  hay-cutter  and  malt-mill  or  corn-crusher,  and  grinding- 
stones,  all  (except  the  grinding-stones)  being  screwed  with  bolts  and  nuts,  or  otherwise 
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firmly  affixed  to  the  several  litiildings  to  which  they  were  atUiched,  l)iit  still  in  such 
a  manner  as  to  be  removable  without  damage  to  the  buildings  oi-  to  the  things  them- 
selves. The  upper  mill-stone  lay  in  the  usual  way  upon  the  lower  grinding-stone. 
All  these  fixtures  were  put  up  for  the  purposes  of  trade. 

The  rule  was  argued  befoi-e  my  Brothers  Willes  and  Byles  and  mj'self  ;  ;uid,  in  the 
fourse  of  the  argument  a  great  many  cases  were  cited,  which  we  desired  time  to 
consider  before  delivering  our  judgment. 

On  the  part  of  the  plaintifi's  it  was  contended, — first,  that  the  articles  in  question 
were  not  fixtures  at  all,  because  not  permanently  attached  to  the  freehold,  but  simply 
movable  chattels,  which  therefore  pa.ssed  to  the  assignees  of  the  bankrupt, — or, 
secondly,  that,  if  fixtures,  they  were  trade  fixtures,  and  therefore  removable  by  the 
bankrupt,  and  so  would  pass  to  his  assignees. 

The  case  of  Hrllnwell  v.  Eadimnd,  6  Exch.  295,  was  [131]  cited  in  support  of  the 
first  proposition.  There,  cotton-spinning  machines  called  mules  had  been  distrained 
for  rent ;  and  the  question  was  as  to  the  validity  of  the  disti-ess.  It  appeared  that 
these  mules  were  fixed  by  means  of  screws,  some  into  the  wooden  floor,  some  into  lead 
which  had  been  poured  in  a  melted  state  into  holes  in  stone  for  the  purpose  of  receiving 
the  screws  :  and  it  was  considered  hy  the  court  of  Exchequer  as  a  question  of  fact 
whether  the  machines  so  fixed  were  parcel  of  the  freehold.  It  was  said,  that,  whether 
a  chattel  attached  to  the  soil  was  a  fixture  was  always  a  question  of  fact,  depending 
upon  the  circumstances  of  each  case,  and  principally  on  two  considerations, — first,  the 
mode  of  aiuiexation  to  the  .soil  or  fabric  of  the  building,  and  whether  it  could  be  easily 
removed,  without  injury  to  itself  or  the  building, — and,  secondly,  the  object  of  the 
annexation,  whether  for  the  permanent  and  substantial  improvement  of  the  dwelling, 
or  merely  for  a  temporary  purpose,  and  the  more  complete  enjoyment  and  use  of  it  as 
a  chattel.  The  judgment  of  the  court  proceeded  upon  both  considerations.  They  said 
that  the  mules  never  became  part  of  the  freehold,  as  they  were  only  attached  slightly, 
and  could  be  easily  removed  without  any  damage  ;  "and  the  object  and  piu-pose  of  the 
annexation  was  not  to  improve  the  inheritance,  but  merely  to  render  the  machinery 
steadiei'  and  more  capable  of  convenient  use  as  chattels." 

Now,  without  expressing  any  opinion  upon  that  case,  it  is  sufficient  on  the  present 
occjision  to  observe,  that,  assuming  it  to  be  well  decided,  it  is  no  authority  for  holding 
that  the  disputed  articles  in  the  case  at  Bar  are  not  fixtui-es  forming  part  of  the  free- 
hold ;  for,  we  are  of  opinion,  as  a  matter  of  fact,  that  they  were  all  firmly  annexed  to 
the  freehold  foi'  the  purpose  of  improving  the  inheritance,  and  not  for  any  temporary 
purpose.  The  bankrupt  was  the  real  owner  of  the  pre-[132J-miscs,  subject  only  to  a 
mortgage,  which  vested  the  legal  title  in  the  mortgagee  until  the  repayment  of  the 
money  borrowed.  The  mortgagor  first  erected  l)aths,  stal)les,  and  a  coach-house,  and 
other  buildings,  and  then  supplied  them  with  the  fixtures  in  question  for  their  pei'ma- 
nent  improvement.  As  to  the  steam-engine  and  boiler,  they  were  necessaiy  for  the 
use  of  the  baths.  The  hay-cutter  was  fixed  into  a  building  arljoining  the  stable,  as  an 
impoitant  adjunct  to  it,  and  to  improve  its  usefulness  as  a  stable.  The  malt-mill  and 
grinding-stones  were  also  permancTit  erections,  intended  by  the  owner  to  add  to  the 
value  of  the  premises.  They,  therefore,  lesemble  in  no  particular  (except  being  fixed 
to  the  building  by  screws)  the  "mules"  jnit  up  by  the  tenant  in  the  case  of  IlAlaweU 
v.  RdMinniil,  (i  Exch.  295. 

But,  secondly,  it  was  contended  on  the  part  of  the  plaintifi's,  that,  assuming  the 
articles  in  question  to  have  been  so  affixed  as  not  to  be  removable  according  to  the 
general  rule  of  law,  yet  that,  as  they  were  trade  fixtures,  they  might  be  removed,  and 
so  would  pass  to  the  l)ankrupt's  assignees. 

The  whole  of  the  jjlaintiffs  argument  upon  this  head  was  founded  upon  the  well 
established  exce[)tion  to  the  general  rule,  that,  where  a  tenant  puts  up  fixtures  for  the 
pur])ose  of  trade  during  his  term,  he  may  l)efore  its  expiration,  without  the  consent  of 
his  landloi'd,  disunite  them  from  the  fre(!hold.  The  defendant's  coiuisel  wee  quite 
read}'  to  admit  the  validity  of  the  nuinei'ous  aulhorilics  su])|>oi(iug  th.at  proposition, 
and  to  (■oncedo  to  the  plaintilV,  that,  if  the  l)aukrupt  had  l)een  tenant  to  the  moi'tgagee 
for  a  teim,  and  the  bankiiqttcy  had  happened  before  its  ex])iration,  the  fixtuies  in 
question  were  such  as  would  have  passed  to  the  assignees.  Hut  they  denied  that  any 
such  tenancy  existed  in  the  present  case.  And  this  leads  us  [133]  to  the  consideration 
of  the  peculiai'  relationship  existing  between  a  mortgagor  in  possession  and  the  mort- 
gagee,— which  it  is  really  difficult  to  express  in  any  other  legal  terms.     A  mortgagor 
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in  possession  has  been  called  sometimes  a  tenant  at  will  to  the  moi-tgagee,  or  a  tenant 
at  suffei'ance,  or  like  a  tenant  at  will :  but  he  has  never  been  designated  as  tenant  for 
any  term.  Lord  Ellenborough,  in  Thunder  d.  Jl'eaver  y.  Belcher,  3  East,  449,  called 
him  a  tenant  at  sufferance ;  and  Lord  Tenterden  in  Doe  d.  Bobey  v.  Maisey,  8  B.  &  C. 
767,  3  M.  &  R.  107,  .said, — "The  mortgagor  is  not  in  the  situation  of  tenant  at  all, 
or,  at  all  events,  he  is  not  more  than  tenant  at  sufferance  ;  but  in  a  peculiar  character, 
and  liable  to  be  treated  as  tenant  or  as  trespasser,  at  the  option  of  the  mortgagee." 
He  is  clearly  not  a  tenant  at  will,  because  he  may  be  ejected  without  any  notice  or 
demand  of  poissession,  and  is  not  entitled  to  the  growing  crops. 

All  the  cases,  therefore,  which  shew,  that,  where  a  tenant  for  yeais  has  put  up  trade- 
fixtures,  he  may  remove  them  before  his  tenancy  expires,  have  no  application  to  the 
case  at  Bar.  But,  two  cases  of  mortgagee  and  mortgagor  in  possession  were  cited  by 
the  plaintifis'  counsel  as  strongly  supporting  their  clients'  title  to  the  verdict.  One 
was,  Trappes  v.  Harter,  2  C.  &  M.  177,  decided  by  the  court  of  Exchequer,  in  which 
Lord  Lyndhurst  delivered  the  judgment  of  the  court :  and  the  other  was,  U'aterfoU  v. 
Peningdone,  6  Ellis  &  B  876,  in  which  our  present  Chief  Justice,  then  Mr.  Justice  J]rle, 
delivered  the  judgment  of  the  court  of  Queen's  Bench 

Trappes  v.  Harter  was  a  decision  in  favor  of  the  assignees  of  a  bankrupt  moi'tgagor 
in  possession,  upon  the  ground  that  the  mortgage  did  not  pass  the  fixtures  in  question, 
and  was  not  intended  by  the  parties  to  pass  them.  The  mortgage  enumerated  various 
fixtures,  [134]  l>ut  did  not  refer  to  the  fixtures  in  dispute  ;  and  this  omission,  together 
with  other  circumstances  in  the  case,  induced  the  court  to  be  of  opinion  that  they  were 
intentionally  omitted  in  the  mortgage-deed,  and  therefore  did  not  pass  by  it.  That 
case,  then,  "  must  be  regarded  as  having  been  decided  on  its  own  peculiar  ciicum- 
stances,"  as  stated  in  the  note  appended  to  it,  and  cannot  be  taken  as  an  authority 
to  govein  us  in  the  case  before  us.  The  othei'  case,  of  IFaterfall  v.  Feningstune,  was 
also  that  of  a  bankrupt  mortgagor  in  possession  and  a  mortgagee,  where  the  question 
was,  whether  the  bill  of  .sale  of  the  fixed  machineiy,  drawn  in  the  shape  of  a  mortgage, 
required  registration  under  the  17  &  18  Vict.  c.  36.  This  partly  involved  the 
consideration  as  to  whether  the  fixtures  were  to  be  deemed  goods  and  chattels 
within  that  act :  and  Hdlawell  v.  Eastwood  was  cited  in  the  argument,  and  recognized 
as  a  valid  authority  hy  the  court.  But  the  species  of  mortgage  was  of  a  peculiar 
description.  There  had  been  a  pi-ior  mortgage  of  the  premises  with  the  fixtures  then 
thereon.  Afterwards,  for  a  further  consideration,  a  mortgage  was  made  of  the  fixtures 
which  had  been  subsequently  annexed,  l)y  themselves :  and  the  court  was  of  opinion 
that  they  did  not  pass  by  the  prior  mortgage,  "  because  the  tenor  of  the  instrument 
shews  that  the  parties  did  not  so  intend  :  and  they  held  that  the  separate  mortgage  of 
fixtures  was  within  the  17  &  18  Vict.  c.  36,  requiring  the  deed  to  be  registered  ;  and, 
for  want  of  such  registration,  they  decided  that  the  fixtures  passed  to  the  assignees.  In 
the  present  case,  however,  there  do  not  appear  any  circumstances  tending  to  shew  an 
intention  existing  between  Moore,  the  bankrupt,  and  his  mortgagee,  that  the  fixtures 
annexed  subse(iuently  to  the  date  of  the  mortgage  should  not  become  part  of  the 
mortgaged  estate :  and,  in  the  absence  of  such  intention,  the  current  of  autho-[135]- 
rities  in  the  bankruptcy  court  .shews  that  such  an  annexation  of  fixtures  would  enure  to 
the  benefit  of  the  mortgagee. 

In  Ex  parte  BiJcher,  4  Deac.  &  Ch.  703,  which  was  decided  in  the  court  of  Review, 
in  183-5,  it  was  held  that  fixtures  annexed  to  the  freehold  after  the  mortgage  b}'  the 
mortgagor  in  possession,  and  which,  as  between  landlord  and  tenant,  would  have  been 
removable  if  put  up  by  the  tenant,  became  part  of  the  freehold,  and  did  not  pass  to 
the  assignees  of  the  bankrupt  mortgagor.  The  Chief  Judge  (afterwards  Mr.  Justice 
Erskine)  there  says, — after  adverting  to  the  relaxation  of  the  general  rule  of  law  in 
favor  of  trade-fixtures  put  up  b}'  the  tenant, — "  But  that  is  not  the  present  case.  Again, 
it  is  said  that  the  property  in  (juestion  did  not  pass  by  the  mortgage-deed.  Now,  it 
always  appeared  to  me,  that,  where  the  owner  of  the  inheritance  affixes  property  to  it, 
it  becomes  a  fixture  in  the  general  sense  of  the  term,  and  part  of  the  freehold  ;  and,  if 
the  inheritance  be  aftei  wards  sold  or  let,  it  goes  with  the  freehold  :  and  I  confess  I  see 
no  distinction,  for  this  purpose,  whether  the  deed  be  one  of  absolute  conveyance,  lease, 
or  mortgage.  A  mortgage,  therefore,  made  l)y  the  owner  of  the  inheritance,  will, 
without  naming  them,  pass  all  the  fixtures  thereon."  And,  in  another  part  of  his 
judgment,  he  says:  "Again,  it  is. urged,  that,  as  to  those  articles  which  were  attached 
after  the  execution  of  the  mortgage-deed,  they  could  not  pass  to  the  mortgagee.     But 
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there  has  not  been  cited  any  authorit}',  or  even  dictum,  for  such  a  proposition.  I 
confess  I  know  no  case  which  goes  so  far  as  to  determine,  or  even  to  intimate  au  opinion, 
that,  where  a  mortgagor  in  possession  alters  the  premises  by  addition  or  otherwise,  the 
mortgagee  shall  not  take  the  lienefit  of  such  alteration.  I  can  find  no  distinction, 
therefore,  substantially,  between  [136]  those  which  were  affixed  before  and  those  affixed 
after  the  date  of  the  mortgage  deed.  In  that  point  of  view  also,  I  am  of  opinion  that 
all  the  fixtui'es  alike  passed  to  the  mortgagee."  There  is  also  a  very  elaborate  and 
learned  judgment  of  Mr.  Commissioner  Holroyd,  reported  in  2  Mont.  D.  &  De  G.  443 
(1841),  in  which  the  whole  subject  is  fully  considered,  and  a  similar  opinion  very  clearly 
expressed.  To  the  same  purport  are  the  decisions  in  the  court  of  Review,  Ex.  parte 
Broadward,  1  Mont.  D.  &  De  (1.  G31  (1841),  Ex  parte  Price,  2  Mont.  D.  &  De  G.  518 
(1842),  Ex  parte  Beutley,  2  Mont.  D.  &  De  G.  591  (1842),  Ex  parte  Cotton,  2  Mont. 
D.  &  De  G.  725  (1842)',  and  Ex  parte  Tagurt,  1  De  Gex,  351  (1847). 

The  effect  of  annexing  fixtures  of  a  similar  character  to  those  in  the  present  case  by 
the  owner  of  the  inheritance,  was  much  discussed  in  the  House  of  Lords,  in  the  Scotch 
case  of  Fisher  v.  Dixon,  12  Clark  &  Fin.  312.  There,  the  question  was  considered 
as  if  arising  between  the  heir  and  executors  :  and  Lords  Brougham,  Cottenham,  and 
Campbell  delivered  very  decisive  opinions  in  favor  of  the  heir.  The  subject-matter  of 
the  annexation  in  that  case  was,  steam-engines  and  machinery  for  the  purpose  of  working 
an  iron-mine.  Lord  Cottenham,  after  having  dismissed  as  wholly  inapplicable  the 
cases  of  landlord  and  tenant,  says:  "Then,  the  case  being  simply  this,  the  absolute 
owner  of  the  land  having  erected  upon  and  affixed  to  the  freehold,  and  used  for  the 
purpose  of  the  beneficial  enjoyment  of  the  real  property,  certain  machinery,  the  question 
is,  is  there  any  authority  for  saying,  that,  under  these  circumstances,  the  personal 
representative  has  a  right  to  step  in  and  lay  baie  the  land  and  take  away  all  the 
machinery  necessary  for  the  enjoyment  of  the  land?"  He  answers, —"Although 
machinery  is  generally  in  its  nature  jiersonal  property,  yet,  with  regard  to  machinery 
or  a  manufactory  erected  upon  the  [137j  freehold  for  the  enjo3^ment  of  the  freehold, 
nobody  can  suppose  that  can  be  the  lule  of  law  :  and  so  with  respect  to  other  erections 
upon  land.  It  is  not  necessary  to  go  beyond  the  present  case,  which  is  a  case  of 
machinery  erected  for  the  better  enjoyment  of  the  land  itself."  In  Mather  v.  Fraser, 
2  Kay  &  J  536,  which  was  a  case  of  bankrupt  mortgagor  in  possession  decided  by 
Vice-Chancellor  Wood  in  185G,  Fisher  v.  Dixim  was,  amongst  numerous  other  cases, 
cited  before  the  Vice  Chancellor.  In  giving  judgment,  the  Vice-Chancellor  says  :  "  They 
(the  mortgagors)  conceived  that  the  most  prolitable  purpose  for  which  they  could  use 
the  land  would  be  the  business  of  copper-roller  manufacturers.  I  apprehend,  therefore, 
that  the  case  comes  clearly  within  that  of  machinery  affixed  to  land  by  the  owner  of 
the  land  for  the  purpose  of  better  and  more  beneficially  using  and  enjoying  the  land  of 
which  he  is  the  owner  ;  and,  although  the  means  of  such  use  and  enjoyment  be 
mamifacture  or  trade,  still  I  am  of  oi)inion  that  all  such  of  the  articles  in  i|uestion  as 
are  affixed  to  the  freehold,  whether  by  screws,  solder,  or  any  other  permanent  means, 
or  by  being  let  into  the  soil,  are  within  the  authority  of  Fishery.  Dixon,  partake  of  the 
nature  of  the  soil,  and  would  have  descended  to  the  heir  along  with  and  as  part  of  the 
soil  itself.  These  later  decisions  are  in  accordance  with  the  earlier  cases  of  ll'i/nn  v. 
Jw/lelii/,  5  B.  &  Aid.  625,  Colcf/rave  v.  Dins  Santos,  2  B.  &  C.  76,  3  D.  &  ]{.  255,  and  Tlie 
King  v.  Tlie  Inltaliitunts  of  St.  Dun-Uan' s,  4  B.  &  C.  686,  7  IX  iV  K.  178,  and  Place  v. 
Fa(ifi,  4  M.  &  \i.  277. 

In  ll'ynn  v.  Piu/lebt/,  it  was  held,  that  certain  articles,  consisting  of  set-pot.s,  ovens, 
and  langes  fixed  up  by  the  owner  of  a  house,  would  go  to  the  heir  and  not  to  the 
executor,  and  could  not  theiefore  be  seined  under  a  fi.  fa.  against  the  owner.  In 
Coli'i/rare  v.  Dias  Santo.'i,  [138]  in  which  there  was  a  question  whetliei'  stoves,  closets, 
shelves,  brewing  vessels,  lock.s,  blinds.  Sic..,  ])a.ssc(l  to  the  purchaser  of  a  house,  upon  a 
sale  and  conveyance  of  the  house,  -the  court  saiil  that  some  of  the  articles,  viz.  the 
stoves,  cooking-copfiers,  mash-tubs,  water-tul)s,  and  blinds,  might  be  removable  as 
between  landlord  and  tenant,  but  would  not  belong  to  the  cxcculoi-,  but  to  the  heir, 
and  were,  as  between  those  jjcrsons,  parcel  of  the  freehold.  In  The  Kinij  v.  The 
Ddiiitiiliinis  of  SI.  J)irii.'<tiui's,  Mr.  Justice  Baylcy  said  that  stoves,  gr.ites,  and  cuplioards 
were  ])arcel  of  the  freehold,  and  though  they  might  be  removed  by  a  tenant  dining 
his  term,  yet  they  would  go  to  the  heir,  and  not  to  the  executor.  And  in  J'liwe  v.  Fagg, 
the  property  in  (juestion  was  the  stones,  tackling,  and  implements  necessary  for  the 
working  of  a  mill.     There  had  been  a  mortgage  of  the  mill ;  and  it  was  held,  that,  by 
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that  mortgage,  the  stones,  tackling,  and  implements  necessary  to  the  working  of  the 
mill  passed  to  the  mortgagee. 

And  we  may  observe  here,  in  reference  to  a  point  made  by  one  of  the  learned 
counsel  for  the  plaintiff,  that  at  all  events  the  verdict  must  be  for  the  plaintiff"  for  the 
npper  mill-stone,  that  Lifm-d's  mfc,  1 1  Co.  Rep.  50,  citing  U'ydon's  case,  14  H.  8, 
fo.  25  b.,  disposes  of  that  point.  The  law  is  correctly  stated  in  Amos  on  Fixtures, 
p.  257,  whei-e,  in  speaking  of  things  constructively  annexed  to  the  freehold,  he  mentions 
a  mill-stone,  "  which,  though  not  ainiexed  to  the  freehold,  is  yet  essentially  parcel  of 
the  mill." 

We  think,  therefore,  that,  when  the  mortgagor  (who  was  the  real  owner  of  the 
inheritance),  after  the  date  of  the  mortgage,  annexed  the  fixtures  in  question  for  a 
permanent  purpose,  and  for  the  better  enjoyment  of  his  estnte,  he  thereby  made  them 
part  of  the  freehold  which  had  been  vested  bj'  the  mortgage-deed  in  the  [139] 
mortgagee  ;  and  that,  consequently,  the  plaintiffs,  who  are  assignees  of  the  mortgagor, 
cannot  maintain  the  present  action. 

The  verdict,  theiefore,  must  be  entered  for  the  defendant. 

Rule  absolute  (o). 

Morris  v.  Barrett.     Nov.  15th,  1859. 

[S.  C.  29  L.  J.  C.  P.  102  ;  1  L.  T.  38  ;  6  Jur.  N.  S.  609.] 

By  a  judge's  order  the  debt  and  costs  were  to  be  paid  by  instalments  of  21.  on  the 
25th  of  each  month.  The  25th  happening  to  be  a  Sunday,  the  instalment  was 
offered  on  Monday,  and  refused,  and  judgment  was  signed  on  the  following  day  : — 
The  court  set  aside  the  judgment,  holding  that  the  defendant  had  the  whole  of 
Monday  to  pay  the  money. 

This  cause  having  been  referred,  and  341.  having  been  found  due  from  the  defen- 
dant to  the  plaintiff,  on  the  25th  of  May  last  a  judge's  order  was  made  in  the 
following  terms : — 

"  Upon  hearing  the  attoi-neys  or  agents  on  both  sides,  and  by  consent,  I  order, 
that,  upon  payment  of  341.,  the  debt  and  costs  as  agreed,  in  manner  following,  viz.  21. 
on  the  28th  of  May  instant,  21.  on  the  25th  of  June  next,  and  21.  on  the  25th  of  every 
succeeding  month  until  the  whole  is  paid,  all  fui-ther  proceedings  in  this  cause  be 
stayed  :  And  I  further  order  that,  in  case  default  be  made  in  any  or  either  payment 
as  aforesaid,  the  plaintiH'  be  at  liberty  to  sign  final  judgment  for  the  said  sum  of  341., 
and  issue  execution  for  the  amount  unpaid,  with  costs  of  judgment,  execution,  &c." 

The  Krst  and  two  following  instalments  were  duly  paid.  The  25th  of  October,  the 
day  on  which  the  fourth  instalment  became  payable,  being  a  Sunday,  the  defendant 
called  at  the  office  of  the  plaintiff's  attorney  on  Monday  the  26th,  and  offered  to  pay 
it,  but  was  told  [140]  he  was  too  late,  and  that  judgment  had  been  signed.  No 
judgment,  however,  was  signed  until  the  following  morning. 

The  defendant  took  out  a  summons  to  set  aside  the  judgment,  on  the  ground  that 
mider  the  circumstances  he  had  the  whole  of  Monday  to  pay  the  money,  and  that  the 
judgment  signed  after  the  money  was  offered  was  irregular.  The  summons  came  ou 
before  Byles,  J.,  at  Chambers,  who  referred  the  matter  to  the  court. 

HoU  now  moved  accordingly.  The  offer  of  the  money  on  the  Monday  was  in 
sufficient  time.  '1  he  case  of  money  payable  under  a  judge's  order  differs  from  the 
ordinary  case  of  a  contract  between  the  parties  for  the  payment  of  a  sum  on  a  given 
day.  There  is  no  case  precisely  in  point ;  but  there  are  several  which  shew  that  an 
act  of  the  court  is  not  to  be  intended  to  be  done  on  the  Lord's  day.  Thus,  Sunday 
being  the  last  of  the  four  days  for  putting  in  bail,  it  was  held  that  an  assignment  of 
bail  taken  on  the  Monday  was  pi'emature  :  Anommoii!<,  1  Stra.  86;  Studlcy  v.  Shirt, 
1  Stra.  782  ;  BuUock  v.  Lincoln,  1  Stra.  914.  So,  where  by  an  award  money  is  ordered 
to  be  paid  on  a  Sunday,  the  party  will  not  be  attached  if  he  pays  it  on  the  following 
day  :  Hohdall  v.  Milln;  6  N.  C.  292,  2  Scott,  N.  R.  163,  165.  [Erie,  J.  Generally,  in 
all  matters  of  procedure,  if  the  last  day  falls  on  a  Sunday,  the  party  has  the  whole  of 

(o)  On  a  subsequent  day,  it  was  intimated  by  the  court  that  Mr.  Justice  Willes 
entertained  serious  doubts  as  to  whether  the  articles  in  question  were  not  chattels. 
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Monday  to  ilo  the  ;u't.]  The  court  will  always  act  upon  tliat  general  rule  in  matters 
relating  to  its  own  process.  This  is  not  like  the  ease  of  a  bill  of  e.vehange,  which,  by 
the  law  of  merchants,  falling  due  on  the  Sunday  is  payable  on  Saturday  :  TaxscI  v. 
Lnm,  1  Ld.  Raym.  743.  In  Bowherry  v.  Mm-gan,  9  Exch.  730,  where  the  plaintift'  was 
held  to  be  entitled  to  sign  judgment  and  issue  execution  on  a  specially  indorsed  writ 
under  the  27th  section  of  the  Conuiion  [141]  Law  Procedure  Act,  1852  (15  &  16 
Vict.  c.  76),  on  Monday,  the  Sunday  being  the  last  day  for  appearance,  the  decision 
turned  upon  the  precise  language  of  the  statute.  [Crow-der,  J.  Upon  the  same 
principle,  we  lately  held  in  this  court  in  a  case  of  Peacod;  App.,  The  Queen,  Reap., 
ante,  vol.  iv.,  p.  2G4,  that  Sunday  is  to  be  computed  in  the  three  days  allowed  for 
an  application  to  ju.stiees  to  state  a  case  for  the  opinion  of  one  of  the  superior 
courts  under  the  20  &  21  Vict.  c.  43,  s.  2,  although  it  be  the  last  day.] 

Barnard  shewed  cause  in  the  first  instance.  Whenever  a  person  contracts  to  do  an 
act  on  a  Sunday,  the  doing  of  which  oti  that  day  is  not  prohibited  by  any  statute,  as 
the  exercise  of  his  ordinary  calling,  or  unless  it  be  in  a  judicial  proceeding,  such  as  the 
service  of  a  writ  or  other  process,  or  a  matter  regulated  by  custom,  as  the  payment  of 
a  bill  of  exchange,  he  is  not  excused  from  the  performance  of  his  contract  by  the 
accident  of  the  day  lieing  Sundaj'.  A  contract  is  not  the  less  a  valid  contract  because 
it  is  embodied  in  a  judge's  order, — Ilookpayton  v.  Ewsell,  10  Exch.  24  ;  or,  as  was  said 
by  Parke,  J.,  in  IVenhiwIh  v.  B\iUeii,  9  B.'&  C.  840,  850,  "The  contract  of  the  parties 
is  not  the  less  a  contract,  and  subject  to  the  incidents  of  a  contract,  liecause  there  is 
superadded  the  command  of  a  judge."  In  Rawlins,  Apji.,  The  Overseers  of  JFed  Derhy, 
Reap.,  2  C.  B.  72,  1  Lutw.  Keg.  Cas.  373,  it  was  held,  that,  when  the  20th  of  July  falls 
on  a  Sunday,  the  service  of  a  notice  of  claim  on  an  overseer,  under  the  6  &  7  Vict, 
c.  18,  s.  4,  by  leaving  it  at  his  place  of  abode  on  that  day,  is  good  service.  A  fair  may 
legally  be  held  on  a  Sunday  («).  So,  a  contract  of  hiring  made  on  a  [142]  Sunday 
between  a  farmer  and  a  labourer,  for  a  year,  is  valid  ;  and  a  service  under  it  confers 
a  settlement :  The  Kiiu/  v  irhitiuish,  7  B.  &  C.  596,  1  M.  A;  R.  452.  And,  generally 
speaking,  all  contracts  which  are  not  within  the  29  Car.  2,  c.  7,  must  be  perfoi'med 
on  the  Sunday,  if  so  provided.  In  Hohdcll  v.  Miller,  the  court  might  well  refirse  to 
grant  an  attachmerrt  for  rrorr-paymcrrt  of  money  pursuarrt  to  an  award  orr  Sunday, 
pr'ovidcd  the  money  was  terrdcrecl  orr  the  Morrday,  arrd  the  par'ty  to  whom  the  morrey 
was  to  be  paid  sustairrcd  no  damage.  [Er-le,  J.  If  money  be  payable  on  Morrday,  may 
rrot  the  debtor  tender  the  amount,  with  rrominal  danrages,  on  Tuesday  1  Would  not 
that  be  a  good  plea  irr  bar  ?]  There  was  rro  regular  tender-  here  orr  the  Monday.  The 
judgmerrt  is  r'cgrrlar,  arrd  there  is  no  gr-ound  for-  setting  it  aside. 

IIoll,  irr  sirpport  of  his  rule,  was  stopped  by  the  eoirrt. 

Eiii.E,  C.  J.  I  arrr  of  opirrion  that  this  rirle  mrrst  be  made  absolrrte.  I  desir-e  irot 
to  be  rrrrder'stood  as  givirrg  any  decision  as  to  the  rights  of  parties  under  a  eontr-act : 
but,  irr  arriving  at  the  corrclirsion  I  come  to,  I  seek  only  to  give  etl'ect  to  the  dirty 
which  the  law  irrri)oses  iriron  a  jrarty  who  is  directed  by  a  jirdge's  or-der-  [143]  to  pay 
money.  Ilcu-e,  the  proceedings  were  stayed  on  condition  of  the  deferidarrt's  ])ayirrg 
21.  on  the  25th  of  every  inorrth.  The  fourth  irrstalnrerrt  became  drre  orr  the  25th  of 
October'.  That  day  happened  to  lie  a  Sunday.  lire  dcfcirdarrt  was  ready  arrd  otl'ei-ed 
to  pay  it  on  the  .Morrday  ;  Ijirt  the  plaintili',  corrceivirrg  that  the  oH'or  came  too  late, 
declirred  to  receive  it,  arrd  orr  the  following  day  sigrrcd  jrrdgrrrcrrt  for  the  balarrce  drre. 
Corrfirrirrg  nrysclf  to  the  judge's  or-der  arrd  the  renredy  arrd  fluty^  ther-eorr,  arrd  to  what 
ought  to  be  the  fair  mcariiirg  arrd  urrder'standing  of  the  irrstrumerrt,  I  find  no  airthority 
for  sayirrg  that  the  defeirdairt  was  borrrid  to  search  for  his  creditor  arrd  pay  him  the 
money  orr  the  Surrday.  The  statute  of  Char-les  arrd  the  cases  uporr  it  do  rrot  apjrly. 
But  I  thirrk  there  is  abundance  of  analogy  to  be  foimd  irr  (he  provisions  of  the  Common 

(a)  "  By  the  stat.  27  H.  6,  e.  5,  a  fair-  or  market  shall  rrot  be  held  rrpon  pr-irrci])al 
feasts,  Surrdays,  or- (Jood  Friday  (forrr-  Srrriilays  irr  harvest  excepted),  njiori  forfeitrrr-6 
of  all  goods  sold  to  the  lor-d  of  the  fr-arichise.  And  ho  that  has  rro  day  for-  it  but  orrly 
srrch  festival  days,  shall  hold  his  fair-  or  nrar-ket  within  three  flays  before  or  after-,  pi-o- 
clamatiorr  beirrg  fir-st  nradi;  ;  and  he  that  has  other  d.-iys  srrllicierrt  shall  hold  it  the  frrll 
rrrrmbcr  of  days  allotted  for  his  market  (jr-  fair-,  such  festival  days,  iV.-c.,  excepted.  Hrrt 
a  prescriptiorr  to  holil  a  fair  29th  Seirtember  is  good,  thotrgh  it  may  be  a  Sirrrday  ;  for, 
a  fair  uporr  that  day  is  rrot  void,  though  the  goods  therr  sold  shall  be  forfeited  by  the 
Stat.  27  H.  6,  c.  5  :'  Coimjm  v.  Boijer,  Cro.  Eliz.  485. 

C.  P.  xi.\.— 25 
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La«'  Piocedurc  Act  anil  in  the  general  practice  of  the  courts,  under  which,  when  the 
last  of  a  given  numlier  of  days  for  the  doing  of  an  act  falls  on  a  Sunday,  as  a  general 
rule  the  party  has  the  whole  of  Monday  to  do  it  in.  I  therefore  think  that  the  defen- 
dant in  the  present  case  well  enough  performed  his  duty  by  being  ready  to  pay  the 
money  on  the  Monday,  and  consequently  that  the  judgment,  which  was  unauthorized 
by  the  order,  should  be  set  aside. 

Crowder,  J.((().  I  am  of  the  same  opinion.  It  seems  to  me  that  the  reasonable 
construction  of  the  judge's  order  is,  that  the  defendant  was  not  bound  to  pay  the 
instalment  on  the  Sunday.  If  it  had  been  present  to  the  mind  of  the  learned  judge 
who  made  the  order  that  the  2.5th  would  happen  to  be  a  Sunday,  he  certainly  would 
not  have  made  the  order  for  the  payment  of  it  on  that  day.  I  think  the  defendant 
did  all  he  was  bound  to  do  by  offering  the  money  on  the  Monday  ;  and  that  it  [144] 
was  very  sharp  practice  to  sign  judgment.  This  is  not  like  the  case  of  an  ordinary 
contract ;  and  I  desire  not  to  be  understood  as  at  all  interfering  with  any  of  the  cases 
which  have  been  referred  to  with  reference  to  contracts.  The  eases  upon  the  con- 
struction of  statutes  are  also  founded  upon  an  entirely  diflferent  consideration.  In 
short,  none  of  the  authorities  cited  by  Mr.  Barnard  in  any  degree  support  his  argu- 
ment. It  seems  to  me  that  the  reasonable  construction  of  the  judge's  order,  and  that 
which  must  have  been  the  intention  of  the  learned  judge,  is,  that,  if  the  day  named 
for  making  the  payment  should  happen  on  a  Sunday,  it  should  be  considered  a 
snflieient  compliance  with  the  order  if  the  money  was  paid  on  the  following  day. 

BvLES,  J.  I  am  entiiely  of  the  same  opinion.  I  abstain  from  expressing  any 
opinion  beyond  what  the  necessity  of  the  case  calls  for.  This  is  not  a  case  in  which 
we  are  called  upon  to  construe  a  statute  or  a  mercantile  usage,  or  an  ordinary  contract. 
But  the  question  is,  what  is  the  reasonable  construction  of  a  judge's  order  for  the 
payment  of  instalments  of  money  on  given  days.  I  think,  that,  if  one  of  those  days 
falls  on  a  Sunday,  there  is  no  rule  of  law  and  no  principle  which  calls  upon  us  to  hold 
that  it  must  be  paid  on  that  day  or  on  the  day  before.  It  follows,  therefore,  as  a 
necessary  consequence,  that  a  payment  on  the  daj'  after  is  in  time. 

Holl  asked  for  costs. 

Erle,  C.  J.  This  being  entirely  res  nova,  I  do  not  think  the  plaintiff  should  be 
visited  with  costs. 

Rule  absolute,  without  costs. 

[145]     Dingle  v.  Hare.     Nov.  15th,  1859. 

[S.  C.  29  L.  J.  C.  P.  143  ;  1  L.  T.  38  ;  6  Jur.  N.  S.  679.] 

In  an  action  for  a  breach  of  wairanty  on  the  sale  of  goods  which  the  bu^'er  has  sold 
again, — Held,  that  the  proper  measure  of  damages  was,  the  difference  between  the 
real  market  value  at  the  time  of  the  sale  and  the  contract  price. — Qua3re,  whether 
the  buyer  might  not  have  been  entitled  to  recover  a  sum  fairly  and  reasonably 
paid  by  him  as  compensation  to  a  third  person  to  whom  he  had  upon  the  faith  of 
the  defendant's  warranty  sold  a  portion  of  the  goods  1 

This  was  an  action  for  a  breach  of  warranty  on  a  sale  of  goods. 

The  declaration  stated,  that,  on  the  1st  of  Febi'uaiy,  1857,  the  defendant  agreed 
to  sell  and  .sold  to  the  plaintiff,  and  the  plaintiff,  at  the  request  of  the  defendant, 
bai-gained  for  and  agreed  to  buy  and  bought  of  the  defendant  20  tons  of  superphos- 
phates, guaranteed  by  the  defendant  to  contain  30  per  cent,  of  phosphate  of  lime,  at 
the  price  of  51.  5s.  per  ton,  free  on  board,  payment  to  be  made  by  the  plaintiff's 
acceptance  at  three  months'  date,  or  in  cash  on  delivery,  less  11.  5s.  per  cent.  ;  and 
that,  although  the  defendant  delivered  to  the  plaintiff'  ceitain  superphosphates  as  and 
being  the  article  so  bargained  for  as  aforesaid,  yet  the  said  superphosphates  did  not 
contain  30  per  cent,  of  phosphate  of  lime,  but  onlj'  a  far  smallei-  proportion  thereof, 
whereby  the  same  was  of  much  less  \-aluc  to  the  plaintiff'  than  it  would  otherwise  have 
been  :  Averment,  that  the  plaintiff',  relying  on  the  due  fulfilraent  of  the  said  bargain 
by  the  defendant,  and  not  knowing  that  the  said  superphosphates  did  not  contain  30 
per  cent,  of  phosphate  of  lime,  and  believing,  and  having  reason  to  believe  the  contrary, 

(»)  AA'illiams,  J.,  was  engaged  in  the  Divorce  Court. 
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le-sold  ii  poition  tliereof  to  unu  Joseph  Rabins  as  and  licing  such  superphosphates 
containing  30  per  cent,  of  phosphate  of  lime,  and  that,  afterwards,  and  before  the 
commencement  of  this  action,  the  plaintiff'  was  compelled,  by  reason  of  the  premises, 
to  compensate  the  said  Joseph  Rolnns  for  and  in  respect  of  the  said  deticieiicy  of 
phosphate  of  lime  in  the  said  superphosphates  so  sold  to  him  as  afoi'esaid. 

The  defendant  pleaded, — that  he  did  not  contract  [146]  with  the  plaintiff  as 
alleged, — secondly,  that  the  said  superphosphates  de!i\ered  by  the  defendant  to  the 
plaintiff"  as  in  the  declaration  mentioned  did  contain  .30  per  cent,  of  phosphate  of  lime, 
according  to  the  .said  contract.     Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after  last  Easter 
Term.  The  facts  were  as  follows  ; — The  plaintitT  and  defendant  were  both  dealers  in 
artificial  manures — the  former  in  Cornwall,  the  latter  in  London.  In  the  year  1.S.56, 
the  plaintiff' contracted  with  one  Wilson,  who  was  a  commission-agent,  travelling  about 
the  country  selling  artificial  manures,  and  who  acted  in  that  capacity  for  the  defendant 
and  also  for  a  company  called  "  The  Blood-Manure  Company,"  for  the  purchase  of  a 
quantity  of  blood-manure.  Finding  the  quality  of  this  article  not  satisfactory,  the 
plaintiff  complained  to  Wilson,  and  expressed  a  desire  to  be  released  from  his  contract, 
whereupon  Wilson  wrote  to  him,  as  follows  : — 

"Mr.  J.  H.  Dingle.  "February  4th,  1857. 

"  Dear  Sir, — In  I'eply  to  your  favor  of  the  2nd  instant,  1  can  only  refer  you  to  my 
previous  letters  :  but  I  cannot  understand  how  it  is  that  you  are  the  whole  and  single 
exception  in  complaining  of  the  blood-manure.  I  am  confident  there  must  be  some 
mistake  in  the  matter,  or  it  has  not  been  propei'ly  applied.  However,  as  you  do  not 
want  the  maniu'e,  leave  the  matter  with  me,  and  I  will  try  to  get  out  of  it  for  you. 
Will  you  take  '20  tons  superphosphates  instead?  Guarantee  30  per  cent,  phosphate  of 
best  quality,  and  just  the  same  as  I  sent  you  last  yeai'.  As  a  matter  of  course,  for 
my  own  sake,  to  secure  your  orders  for  another  season,  I  should  send  you  an  article 
inferior  to  none,  and  which  on  trial  you  should  find  equal  to  Lawes's  or  any  other. 
Now,  this  is  truth.  Price  per  ton  51.  5s.  free  on  boai'd,  three  months'  acceptance,  or 
[147]  cash  less  one  and  a  quar-ter'.  I  will,  if  I  can,  send  you  ten  tons  of  bone  pho.s- 
phate  to  Plymouth,  with  Mr.  Frehane's  and  Mr.  Bishop's  cai'go :  but  I  cannot  pr-omise 
you,  as  I  .said  Ijefor'c,  ha\ing  so  many  par-ties  wanting  it,  and  being  almost  over-sold. 
I  shall  tr-y  to  manage  it  for  you,  however.  We  have  no  testimoirials.  I  enclose 
average  analysis,  as  you  desire  :  and,  awaiting  your-  favors  and  commaird.s,  &c. 

"(i.  H.  Wilson." 

The  plairrtiff'  replied  to  this  letter-,  again  desiring  to  be  released  fr-om  the  contract 
as  to  the  blood-rrranrrr-e,  birt  saving  nothirrg  about  the  sirpcrphosphates,  wher-eupon 
Wilsoir  wr-ote  him  agaiir,  as  follows  : — 

"J.  H.  Dingle,  Esq.  "February  10th,  1857. 

"  Dear- Sir-, — Hy  your  letter  you  seem  to  ontii-ely  mistake  me.  I  cannot  lolease 
you  from  the  blood-mairure  but  on  the  terms  named,  viz.  that  I  serrd  you  20  tons 
superphosphates  instead  ;  and  thetr  I  must  take  and  pay  for  the  blood-manure  myself, 
aird  sell  it  to  another  ])arty  if  po.ssible.  To  finish  the  matter,  I  have  put  you  down 
for  20  tons  of  superphosphates  (arrd  so  r-elease  you  fi-om  the  blood-manure)  at  51.  5s. 
per  torr,  fre(!  on  boar-d  l^orrdorr.  'I'he  sirperpirosphates  will  l)e  30  per-  ceirt.  of  linre, 
same  as  the  (|uality  Mr-.  Bishop  liorrght  in  Londorr.  'I'ho  (prality  I  shewed  you,  con- 
taining 25  per  cerrt.  .soluble,  arrd  10  per  eerrt.  irrsolulile,  was  51.  10s.  per  ton  free  cm 
boar-d,  and  i.s  irow  51.  15s.  pci'  torr  free  orr  board  ;  arrd,  if  100  tons  wer-e  taken,  the 
pr-ice  worrld  not  be  a  fr-action  less.  If  I  carr,  I  will  serrd  yorr  borrc-marrrrr-e  or-  jtirosphate, 
or  as  rrrrrch  as  I  can,  yorr  may  r-cly  orr  ;  liirt,  if  you  do  rrot  get  arry,  do  not  be 
disappoirrted.      You  shorrld  secure  such  goods  wlrcrr  yoir  have  a  chance,  iir  futui-e. 

"«.  H.  Wii.sdN." 

[148]  lir  reply  to  this  letter-,  the  jjlairrtitl  wrote  to  W'ilsorr,  accepting  his  off'cr  ; 
arrd,  orr  tiro  IGth  of  February,  1857,  Wilson  again  -wrote  to  him,  as  follows: — 

"J.  11.  Dirrgle,  Esq.  "  Fobruar-y  16th,  1857. 

"  Dear  Sir-, — Your  favor  of  the  12th  has  bcerr  forwarded  to  rrre,  arrd  reached  me 
her-e  ;  arrd,  irr  accordance  therewith,  20  tons  of  the  superphosphate  of  lime,  fi'om  ray 
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fi'ieiids  Messrs.  Phillip  Hare  &  Co.,  3f)  Mark  I.aiie,  London,  shall  be  sent  you  in  lieu 
of  the  blood-manure.  Also,  all  exertions  shall  be  made  to  ship  you  10  tons  of  the 
bone-phosphate  with  the  cargo  coming  to  Looe  or  Plj'mouth.  I  shall  be  happy  to 
receive  your  promised  orders  for  grease.     Awaiting  which,  I  am,  &c. 

"G.H.Wilson." 

The  plaintift'  again  wrote  to  Wilson  asking  for  an  analysis  of  the  manure  sent,  and 
accordingly  an  analysis  was  forwarded  to  him  ;  but,  as  he  could  not  undeistand  it,  he 
wrote  for  an  explanation  and  for  more  particularity  as  to  the  amount  of  soluble  phos- 
phate the  manure  would  contain.     To  this  demand  Wilson  replied  as  follows  : — 

"J.  H.  Dingle,  P:sq.  "March  4th,  1857. 

"Dear  Sir, — In  reply  to  your.s  of  the  2nd  ult.,  you  have  the  analysis  of  the  super- 
phosphates. The  soluble  phosphate  will  be  16  to  17  per  cent.  I  repeat  what  I  before 
.said,  I  believe  a  better  article  was  never  sold  in  the  county  of  Cornwall,  either 
manufactured  at  Plymouth  or  elsewhere.  "  G.  H.  WiLSUN." 

In  order  to  perform  the  contract  thus  made  for  him  by  ^\'ilson,  the  defendant 
purchased  twenty  tons  of  superphosphates  in  the  market  unwarranted,  and  [149] 
shipped  them  to  the  plaintift',  at  the  same  time  writing  to  him  as  follows  : — 

"J.  H.  Dingle,  Esq.  "36  Mark  Lane,  April  •24th,  1S57. 

"  Dear  Sir, — We  have  at  last  the  pleasure  to  hand  you  bill  of  lading  and  invoice 
of  the  20  tons  superphosphate  of  lime  shipped  per  '  Ann '  and  '  Elizabeth,'  which 
sailed  this  morning.  We  also  inclo.se  draft  for  acceptance  foi'  the  amount,  which  we 
shall  feel  obliged  by  your  doing  the  needful  with,  anrl  returning  in  course  of  post. 

"Piinj.ii'  H.\RE  &  Co." 

The  plaintift' accepted  and  duly  paid  the  draft.  On  the  arrival  of  the  manure,  it 
was  found  that  ten  tons  of  it  consisted  of  a  grey  mixture,  which  turned  out  to  be 
very  good,  and  of  ten  tons  of  a  black  mixture.  The  plaintiff'  sold  the  whole  20  tons 
to  different  farmers,  realizing  a  profit  upon  the  sale  of  30s.  per  ton.  Of  the  black 
mixture  he  had  sold  2  tons  to  one  Koliins,  who  used  it  on  his  farm  ;  but  finding  it  to 
be  comparatively  worthless,  Roljins  applied  to  the  plaintiff  and  threatened  to  sue  him 
for  compensation.  Samples  of  the  black  mixture  wei'e  found  on  analysis  to  contain 
only  7  or  8  per  cent,  of  phosphate  of  lime,  and  to  be  worth  no  more  than  21.  2s.  a  ton. 
The  plaintiff  accordingly  paid  Robins  201.  The  purchasers  of  the  other  8  tons  of  the 
black  mixture  made  no  complaint.  A  correspondence  ensued  between  the  plaintiff 
and  the  defendant,  in  the  course  of  which  the  latter  denied  Wilson's  authority  to 
warrant  the  manure. 

The  plaintift'  thereupon  brought  this  action  to  recover  the  difference  between  the 
value  of  the  10  tons  of  the  black  mixture  and  the  price  he  had  paid  for  it,  and  also 
the  201.  which  he  had  been  compelled  to  refund  to  Robins. 

[150]  On  the  part  of  the  defendant  it  was  insisted  that  he  was  not  bound  by  the 
warrant)'  given  by  Wilson  ;  and  that  the  transaction  was  so  mixed  up  with  the  contract 
with  the  Blood-Maiune  Company  that  there  was  no  consideration  for  the  warranty  as 
between  the  plaintift'  and  defendant,  even  assuming  that  A\'ilsou  had  authority  to 
warrant :  and  the  defendant,  who  was  called,  stated  that  he  had  expressly  desired 
Wilson  not  to  warrant  the  article,  as  it  was  not  warranted  to  him  ;  and  that  it  was 
not  usual  in  the  market  to  sell  these  manures  with  a  warranty.  Wilson  was  not  called, 
nor  was  any  reason  assigned  for  his  absence. 

The  plaintift''s  witnesses,  on  the  other  hand,  swore  that  it  was  the  invariable 
practice  to  wan-ant  the  quality  of  the  article,  and  that  no  merchant  bought  manure 
without  a  warranty. 

In  his  summing-up  the  learned  judge  told  the  jury,  that,  if  it  w..s  Wilson's  practice 
to  sell  these  articles  with  a  warranty,  and  the  defendant  knew  it,  the  mere  fact  of  his 
having  on  the  particular  occasion  forbidden  him  to  warrant  would  not  relieve  him 
from  the  consequences.  As  to  the  damages,  he  told  them,  that,  if  the  defendant  knew 
that  the  plaintift'  was  a  merchant  dealing  in  these  articles  and  buying  for  the  purpose 
selling  them  again,  any  loss  he  might  sustain  upon  such  re-sale,  by  reason  of  their 
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bad  quulity  oi'  of  a  breach  of  warranty,  might  fairly  be  said  to  be  a  damage  which 
was  in  the  contemplation  of  the  parties  at  the  time  of  making  the  contract ;  that,  if 
they  thought  the  settlement  of  Kobins's  claim  was  a  fair  and  reasonable  thing,  the 
defendant  was  bound  to  make  good  the  loss  ;  and  that,  as  to  the  8  tons  as  to  which 
the  purchasers  had  made  no  complaint,  and  possibly  might  never  make  any,  the 
plaiiititt'  was  yet  entitled  to  claim  compensation,  and  to  recover  reasonable  damages  in 
respect  of  their  not  being  of  a  fair  merchantable  qualitj'  and  according  to  the  warranty. 

[151]  In  answer  to  specific  questions  put  to  them  by  the  learned  judge,  the  jury 
found, — first,  that  there  was  in  fact  authority  given  by  the  defendant  to  Wilson  to 
wai-rant,  — secondly,  that  these  manures  ordinarily  were  sold  with  a  warranty, — thirdly 
that  the  ten  tons  of  the  black  mixture  did  not  correspond  with  the  warranty, — fouithly, 
that  they  were  merchantable,  that  is,  of  some  value  as  manure,  though  not  worth 
51.  OS.  per  ton.  And  they  assessed  the  damages  at  311.  10s., — being  the  difference 
between  the  value  of  those  ten  tons,  viz.  21.  2s.  per  ton,  and  the  price  paid  for  them. 

O'Malley,  Q.  C,  in  Trinit}^  Term  last,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  or  to  reduce  the  damages  by  201.,  on  the  grounds  that  there  was  no 
evidence  in  support  of  the  first  issue  ;  that,  upon  the  fair  construction  of  the  contract, 
it  ought  not  to  be  held  that  Wilson  had  no  authority  to  make  the  conti'act  stated  in 
the  declaration  :  and  that  the  damages  were  not  warranted  by  the  evidence. 

Huddleston,  Q.  C,  and  Prentice,  now  shewed  cause.  The  evidence  justified  the 
jury  in  finding  that  Wilson  warranted  the  article  in  question,  and  that  he  had  authority 
so  to  do.  It  was  proved  that  no  man  will  buy  this  sort  of  commodity  without  a  warranty 
or  an  analysis.  In  Addison  on  Contracts,  4th  edit.,  G33,  the  lialjility  of  the  principal 
for  a  warranty  given  by  his  agent  is  thus  stated, — "  If  the  principal  sends  his  horse 
hy  the  hands  of  an  agent  to  market  to  be  sold,  and  the  agent  warrants  the  horse  to 
be  sound,  the  principal  is  liable  to  an  action  upon  the  warranty  at  the  suit  of  the 
purchaser,  although  he  gave  no  express  authority  to  the  agent  to  warrant  the  horse  : 
Alexander  v.  Gibson,  2  Campb.  555  ;  Heli/rar  v.  Hawkc,  5  Esp.  N.  P.  C.  71.  It  has  been 
said,  that,  if  the  principal  gives  his  agent  [152]  express  orders  not  to  warrant,  and  he 
nevertheless  does  warrant,  the  principal  is  not  responsible  on  the  warranty,  because  the 
agent  was  not  acting  within  the  scope  of  the  authority  given  him.  But  it  is  impossible 
for  the  buyer  to  know  whether  the  agent  is  or  is  not  exceeding  the  private  instructions 
of  his  principal  ;  and  it  can  hardly  be  contended  that  a  principal  is  to  be  allowed  to 
have  the  benefit  of  the  warranty,  and  at  the  same  time  to  say  that  his  agent  had  no 
power  to  make  it :  Pothier,  Traite  des  Obligations,  No  79.  If,  in  consequence  of  the 
representation  or  warranty  so  made,  he  has  obtained  the  price  of  a  sound  horse  for  an 
unsound  horse  ;  if  he  has  obtained  (iOl.  for  an  animal  which  is  not  worth  101.,  is  it  to 
be  supposed  for  one  moment  that  he  can  Ije  permitted  to  keep  the  501.  any  moi'e  than 
if  he  liad  been  the  actual  seller  of  the  animal  himself,  and  had  made  the  warranty  with 
his  own  mouth  ?  It  was  his  own  fault,  as  Lord  Holt  has  olisei-ved,  to  repose  the  trust 
in  unworthy  hands,  and  he  shall  not  l)e  allowed  to  dei'ive  a  profit  from  the  misconduct 
of  his  own  servant,  to  the  prejudice  of  the  innocent  purchaser.  '  I  very  much  doulit,' 
observes  Loi'd  Kenyon,  C.  J.,  'the  case  alluded  to  by  the  defendant's  counsel,  of  the 
servant  warranting  the  horse  against  the  direction  of  his  master  (a)  ;  to  such  a  case  1 
think  the  maxim  respondeat  superior  applies  ;  and  the  principal  has  his  I'cmedy  against 
his  agent  for  his  misconduct:'  Feun  v.  Harrison,  3  T.  K.  757,  7t)0;  /'i67i:f/-[153]-M';/  v. 
Busk,  15  East,  38.  So,  also,  observes  Lord  Abinger  {Curnfoot  v.  Fowkc,  G  M.  &  W. 
358,  381),  'in  the  case  of  a  servant  employed  to  sell  a  horse,  but  expressly  forl>iddeii 
to  warrant  him  sound,  is  it  to  be  contended  that  the  Iniyer,  induced  by  the  wai'i'anty 
to  give  ton  times  the  piieo  which  he  would  have  given  for  an  un.sound  horse,  when  lie 
discovers  the  horse  to  be  unsound  is  he  not  entitled  to  resciml  the  contract,  and  recover 
back  the  purchase-m  iney  from  the  principal  ! '  "  The  arrangement  between  the  plainlill' 
and  \\  ilson  as  to  the  return  of  the  blood-manure  was  totally  distinct  from  the  contract 
iiuw  in  question.     The  proposal  to  rescind  that  contract  might  have  operated  as  an 

(a)  "If  a  servant  selleth  a  horse  with  warranty,  it  is  the  sale  and  contract  of  the 
master,  but  it  is  not  the  warranty  of  the  master  unless  the  master  giveth  him  authority 
to  war'i'ant  it ;  for,  a  warranty  is  void  which  is  not  made  and  ainiexed  to  the  contract ; 
but  there  is  the  wai'ranty  of  the  servant,  and  the  contract  of  the  master.  But,  if  the 
master  do  agree  with  it  after,  it  shall  be  said  that  he  did  agree  to  it  ab  initio  :  "  Per 
Dodderidge,  J.,  in  Sevjnim-  d-  IValmer's  case,  Godb.  3G0. 
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inducement  to  the  plaintiff  to  purchase  the  superphosphates  ;  but  it  was  no  part  of 
the  consideration  :  and  if  it  had  been,  it  would  have  made  no  diflference  :  it  was  not 
necessary  for  the  plaintiff  to  shew  that  the  whole  consideration  was  moving  from  him  ; 
it  is  enough  that  he  has  a  separate  interest  in  the  contract  in  respect  of  which  he  sues, 
—Jones  V.  Rolniuon,  1  Exch.  454.  As  to  the  damages, — The  evidence  was  that  the 
plaintiff  was  a  dealer  in  artificial  manures,  liuying  for  the  purpose  of  selling  again  : 
and  this  was  known  to  the  plaintiff;  for,  there  had  been  previous  dealings  between 
the  parties  through  the  agency  of  Wilson.  The  true  rule  is  that  laid  down  by  the 
court  of  Exchequer  in  Hadhy  v.  Baxendak,  9  Exch.  341,  354, — "Where  two  parties 
have  made  a  contract  which  one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  either  arising  naturally,  i.e.,  according  to  the  usual 
couTse  of  things,  fiom  such  breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  [154]  of  it.  Now,  if  the  special  circum- 
stances under  which  the  contract  was  actually  made  were  communicated  by  the  plaintiffs 
to  the  defendants,  and  thus  known  to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract  which  they  would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  follow  from  a  lireach  of  contract  under  these 
special  circumstances  so  known  and  communicated."  Here,  the  defendant  must  have 
reasonably  contemplated  that  the  plaintiff  would  incui'  damage  from  the  re-sale  of  the 
article  so  wai'ranted  to  him.  The  doctrine  thus  laid  down  in  Hadleij  v.  Baxenclale  has 
been  recognised  and  acted  upon  in  numerous  cases:  see  Fletcher  v.  Tai/leur,  17  C.  B. 
21  ;  Smeed  v.  Foord,  28  Law  J.,  Q.  B.  178.  [Crowder,  J.  And  Pmiiiian  v.  Middlefmi, 
ante,  vol.  iv.,  p.  322.]  The  jury  were  satisfied  that  the  201.  paid  to  Robins  was  a  fair 
and  reasonable  compensation  for  the  damage  he  had  sustained.  They  also  found  that 
there  was  a  breach  of  warranty  ;  and,  the  article  delivered  l)eing  proved  to  be  worth 
only  21.  2s.  a  ton,  they  might  well  think  the  plaintiff  entitled  to  recover  the  difference 
between  that  sum  and  the  price  paid  for  the  superphosphates  on  the  faith  of  their 
being  of  the  quality  represented. 

O'Malley,  Q.  C,  and  Lewis,  in  support  of  the  rule.  It  may  be  that  an  agent 
employed  to  sell  goods  has  authoi'ity  to  do  all  that  is  usually  done  by  agents  so 
employed,  even  to  the  extent  of  warranting  the  articles  he  sells.  But  here  there 
was  no  evidence  that  Wilson  had  any  authority  express  or  implied  to  warrant :  the 
defendant  did  not  know  of  the  contract  at  all  until  long  after  it  was  entered  into ; 
and  there  never  was  any  communication  between  him  and  the  plaintiff  on  the  subject. 
The  doctrine  in  Addison  on  Contracts  as  to  the  liability  of  a  master  for  an  unauthorised 
war-[155]-ranty  of  a  horse  by  a  servant  enti'usted  to  sell  it,  has  been  long  exploded. 
The  distinction  between  a  general  and  a  particular  agent  is  put  by  Lord  Eldon,  C, 
in  The  Bank  of  Seolhind  v.  ll'alson,  1  Dow.  P.  C.  40,  44, — "If,"  says  his  Lordship, 
"Justice  Buller  had  a  horse  to  sell,  and  thought  he  would  be  bound  by  the  warranty 
of  his  servant,  though  desired  not  to  warrant,  he  would  have  gone  to  the  market 
himself  to  see  his  horse  sold.  But  the  judges  appeared  to  have  made  a  distinction 
between  horse-dealers  and  others.  If  Tattensall  sent  his  servant  to  sell,  and  the  servant, 
contrary  to  his  instructions,  warranted,  Tattersall  might  be  bound  ;  but  another  person 
(not  a  horse-dealer)  would  not  be  bound  by  the  unauthorised  warranty  of  either 
Tattersall  or  his  servant,  or  of  his  own  servant,  he  having  onl^^  given  a  particular 
authority."  The  alleged  warranty  here  is  of  a  very  special  description,  and  is  not  one 
falling  within  the  scope  of  the  ordinary  duty  of  an  agent.  The  contract  was  not  made 
on  behalf  of  the  defendant  alone  :  but  it  was  one  in  which  the  Blood-manure  Company 
had  an  interest.  It  could  not  be  enforced  in  its  entirety  against  the  defendant,  and 
therefore  it  cannot  be  such  a  contract  as  Wilson  could  be  supposed  to  have  authority 
to  enter  into  on  behalf  of  the  defendant :  and  there  is  nothing  to  prevent  a  man  from 
dealing  with  an  agent  as  a  principal,  if  he  so  pleases.  There  was  no  such  recognition 
of  the  acts  of  WiLson  as  to  bring  the  case  within  the  principle  as  to  subsequent  ratifica- 
tion by  a  principal  of  the  acts  of  his  agent,  as  laid  down  bv  Bavlev,  J.,  in  Saundermi 
V.  Griffiths,  5  B.  &  C.  909,  912,  8  D.  &.  R.  643,  and  by  Parkei  J.',  in  Verc  v.  AMy, 
10  B.  &  C.  288,  298.  'ihen,  as  to  the  damages,— admitting  the  authority  of  Hadleii 
V.  Baxendak  to  the  fullest  extent ;  it  is  submitted  that  it  has  no  application  heie.  The 
contract  was  for  20  tons  of  superphosphates.  A  portion,  consisting  of  1 0  [156]  tons, 
was  admitted  to  be  of  unexceptionable  quality  ;  and  no  complaint  has  yet  been  made 
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of  8  tons  moie.  [Byles,  J.  Possibly  the  publicity  given  to  this  case  may  stii'  up 
other  complainants.]  Robins,  to  whom  the  plaintiff  has  sold  two  tons,  makes  a  claim 
for  compensation.  There  was  no  proof  that  the  manure  was  warranted  to  him  :  all 
that  was  proved  is,  that  Robins  complained  of  the  quality,  and  the  plaintiff  paid  him 
201.  Surely  that  cannot  be  said  to  be  a  damage  such  as  would  naturally  How  from  the 
defendant's  breach  of  contract,  or  such  as  could  have  been  in  the  contemplation  of  the 
parties  at  the  time  of  making  the  contract. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  think  the 
letters  of  Wilson  constituted  a  contract  on  behalf  of  the  defendant  to  supply  the 
20  tons  of  superphosphates,  and  a  separate  contract  on  Wilson's  own  behalf,  to  t;ike 
back  the  blood-manuie  and  to  deal  with  it  on  his  own  account.  Nothing  can  be  clearer 
to  my  mind  than  that  Wilson  intended  to  bind  himself  personally  as  to  the  blood- 
manui-e.  That  being  so,  the  matei'ial  question  to  be  considered  is,  whether  Wilson 
had  authority  from  the  defendant  to  guarantee  "  30  per  cent,  phosphate  of  best  quality," 
— that  is,  whether  he  had  authority  to  warrant  the  superphosphates  to  contain  30 
per  cent,  of  phosphate  of  lime.  The  strong  presumption  is,  that,  when  a  principal 
authorises  an  agent  to  sell  goods  for  him,  he  authorises  him  to  give  all  such  warranties 
as  are  usually  given  in  the  particular  trade  or  business  :  and  here  the  jury  have  found 
that  the  warranty  was  one  which  was  usually  given  in  this  particular  trade.  Besides 
that  there  was  abundant  evidence  of  authority  to  warrant  to  go  to  the  jury.  The 
order  having  been  communicated  to  the  defendant,  the  latter  goes  into  the  market  to 
procure  the  means  of  executing  it.  Some  [157]  of  the  terms  of  the  bai-gain  were 
certainly  communicated  by  Wilson  to  the  defendant, — the  terras  of  payment  for 
instance  :  and  the  probability  is  that  all  had.  And  it  is  not  unworthy  of  remark,  that 
Wilson,  who  made  the  contract,  was  not  called.  There  was  abundant  evidence  for 
the  jury  ;  and  I  see  no  ground  for  quarrelling  with  the  conclusion  they  came  to.  As 
to  the  damages,  the  question  argued  before  us  was,  whether,  in  estimating  the  damages 
the  plaintiff  was  entitled  to  receive  for  the  defendant's  breach  of  warranty,  the  jury 
might  take  into  consideration  the  compensation  paid  by  the  plaintiff  to  Robins,  and 
the  possible  future  claims  of  the  other  persons  to  whom  the  plaintiff'  had  sold  the 
inferior  article.  The  general  principle  is,  that  a  vendee  of  goods  is  responsible  for  the 
damages  resulting  as  the  natural  and  ordinary  consequence  of  his  breach  of  contract, 
by  supplying  an  inferior  article.  The  person  with  whom  he  contracts,  relying  upon 
the  thing  being  as  represented,  sells  it  with  a  like  representation,  and  thereby  incurs 
a  lialiility  to  his  vendee  whom  he  has  through  the  fraud  of  the  original  seller  misled. 
And  every  one  knows  the  injury  done  to  the  character  of  a  merchant  in  the  eyes  of 
his  customers  by  a  transaction  of  this  sort.  If,  relying  upon  Wil.son's  guarantee  that 
the  article  in  question  contained  30  per  cent,  of  phos])hate  of  lime,  the  plaintifl' .sold  it 
with  a  like  repiesentation,  and  it  turned  out  to  lie  false,  his  customers  would  un- 
doubtcillv  have  a  rigiit  to  call  upon  him  for  compensation  ;  atid  I  think  that  would  be 
a  damage  naturally  flowing  from  the  defendant's  breach  of  warranty.  Hut  it  is  not 
nece.ssary  to  rest  our  decision  upon  that  ground  heie.  There  was  evidence  that  the 
sui)crphosphates,  for  which  the  plaintiff  had  paid  51.  Ss,  per  ton  upon  the  faith  of 
Wilson's  guarantee,  was  in  reality  worth  only  21.  2s.  per  ton.  The  jury  gave  by  way  of 
[158]  damages  the  difference  between  the  real  value  and  the  price  paiil  for  the  article: 
and  1  think  there  was  abundant  evidence  to  justify  their  verdict. 

Ckowdkk,  J. (a).  I  also  am  of  opinion  that  this  rule  should  be  discharg(Ml.  First, 
as  to  the  contract.  That  is  evidenced  by  the  letters  of  Wilson,  and  ])rincii)ally  from 
that  of  the  Uli  of  Fcliruaiy.  Il  is  said  that  this  was  Wilson's  contract.  Hut  Wilson 
made  the  contract  with  the  plaintiff  on  behalf  of  the  defendant,  and  the  goods  were 
sent  directly  from  the  defendant.  The  defendant  sent  an  invoice  ap])arently  in  the 
usual  course,  and  drew  upon  the  plaintitl"  for  the  amount.  Wilson  clearly  made  the 
contract  as  agent  for  the  defendant.  Then  it  is  said,  that,  assuming  that  Wilson  was 
the  defendant's  agent,  he  had  no  authority  to  warrant  the  (piality  of  the  article. 
There  was  a  conflict  of  evidence  at  the  trial  as  to  whether  it  was  usual  to  wai'rant  the 
quality  of  these  artificial  manures  :  the  jury  found  that  it  was.  That  being  so,  and 
Wilson  being  the  authorised  agent  of  the  defendant  to  sell  for  him,  the  piosumption 
is  that  he  was  authorised  to  do  what  was  usual  ainl  neces.sary  :  and  there  is  nothing 
to   take   this  case  out  of  the  ordinary  rule.     I  think  there  wjis  ample  evidence  to 


(a)  Williams,  J.,  was  engaged  in  the  Divorce  Court. 
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warrant  the  conclusion  at  which  the  jury  arrived,  more  especially  because  Wilson  was 
not  called.  As  to  the  damaj^es,  it  is  insisted  that  the  201.  paid  by  wa}'  of  compensa- 
tion to  Robins,  to  whom  two  tons  of  the  mixture  had  been  sold,  was  not  the  natural 
and  necessary  result  of  the  defendant's  breach  of  contract.  I  do  not  think  it  necessary 
to  determine  that  point,  though,  if  it  were,  I  should  feel  little  hesitation  in  holding 
that  this  was  not  too  remote  a  damage.  But  that  part  of  the  evidence  to  which  Mi-. 
Prentice  referred  was  enough  to  satisfy  the  jury  that  [159]  the  value  of  the  manure 
was  less  by  the  amount  they  have  given  than  the  price  paid  by  the  plaintiff  for  it : 
and  upon  that  gi'ound  their  verdict  may  be  sustained. 

Byle.s,  J.  I  am  of  the  same  opinion.  The  fair  result  of  the  letters  is,  that  the 
contract  for  the  rescisiou  of  the  bargain  for  the  blood-manure  (which  Wilson  had 
made  as  agent  for  the  Blood-Manure  Company),  and  that  for  the  sale  of  the  "20  tons 
of  superphosphates,  were  two  distinct  and  independent  contracts.  Assuming,  however, 
that  it  was  one  contract, — a  sort  of  trilateral  contract, — still  1  think  the  plaintiff  might 
well  maintain  this  action.  As  to  the  authority  of  Wilson  :  it  is  contended  on  the  part 
of  the  defendant  that  \\  ilson  was  not  his  agent.  He,  however,  adopted  the  contract 
in  some  of  its  terms ;  and  it  may  fairly  be  presumed  that  the  whole  were  communicated 
to  him.  He  stated  at  the  trial  that  he  had  e.xpresslv  forbidden  Wilson  to  warrant ; 
and  he  swore  that  Wilson  did  not  communicate  the  fact  of  the  warranty  to  him.  The 
jury  probably  did  not  believe  him  :  and  Wilson  was  not  called.  But,  when  the  jury 
found  that  it  was  usual  to  sell  these  artificial  manures  with  a  warranty,  the  nice  dis- 
tinctions as  to  the  extent  of  the  agent's  authority  became  quite  immaterial.  An  agent 
to  sell  has  a  general  authority  to  do  all  that  is  usual  and  necessary  in  the  course  of 
such  employment.  If  it  was  usual,  therefore,  to  warrant  the  quality  of  the  article  in 
question,  even  though  Wilson  had  no  express  authority  from  the  defendant  to  warrant, 
if  he  had  a  semblance  of  authority  communicated  to  him  by  his  principal,  upon  which 
those  who  dealt  with  him  had  a  right  to  rely,  his  principal  is  bound.  I  think  there 
was  abundant  evidence  of  such  authority.  Then,  as  to  the  damages, — I  told  the  jury, 
in  substiince,  that,  if  the  defendant  sold  the  manure  knowing  that  it  was  to  be  [160] 
re-sold  by  his  customer,  he  would  be  responsible  for  any  loss  or  damage  resulting  to 
his  vendee  from  his  reliance  upon  the  warranty  or  upon  the  quality  of  the  article  sold. 
The  jury,  however,  took  another  and  perhaps  a  more  satisfactory  course:  for,  they 
gave  the  plaintiff'  the  difference  between  the  price  paid  for  the  10  tons  of  inferior 
manure  and  the  sum  proved  to  be  its  true  market  value.  The  verdict,  theiefore,  is  in 
this  respect  quite  satisfactory. 

Kule  discharged. 

Joseph  Sewell,  Appellant ;  W.^xtek  Taylor,  Respondent.     Nov.  1-tth,  1859. 

[8.  C.  29  L.  J.  M.  C.  .50 ;  6  Jur.  N.  S.  .582.] 

A  private  house  and  garden  where  a  sale  by  public  auction  takes  place  is  for  the  time 
a  "place  of  public  resort, "  within  the  5  G.  4,  c.  S3,  s.  4. 

This  was  a  case  stated  by  justices  for  the  opinion  of  the  court,  pursuant  to  the 
statute  20  &  21  Vict.  o.  -13  :— 

On  the  4th  of  April,  1859,  Joseph  Sewell  was  brought  in  the  custody  of  Walter 
Taylor,  a  constable  for  the  borough  of  Congleton,  in  the  county  of  Chester,  before 
E.  H.  S.  and  E.  L.  M.,  two  of  the  justices  of  the  said  borough,  and  charged,  "for  that 
he,  on  the  30th  day  of  March,  1859,  being  a  suspected  person  or  reputed  thief,  did 
frequent  a  place  of  public  resort  in  the  said  borough,  with  intent  to  commit  felony, 
contrary  to  the  provision  of  the  Vagrant  Act,  5  (i.  4,  c.  83,  s.  4."  The  prisoner  was 
remanded  twice  ;  and  the  examination  was  concluded  on  the  14th  of  April,  1859. 

The  justices  found  it  proved  that  the  prisoner  was  a  suspected  person,  and  that, 
on  the  30th  of  March,  he  was  at  a  sale  of  household  furniture,  books,  pictures,  &c., 
held  at  a  place  called  Moody  Hall,  in  this  borough  ;  that  such  sale  was  called  by 
public  placaids  posted  in  [161]  the  town  and  neighbourhood  several  daj's  previously 
to  its  being  held  ;  that  at  least  three  hundred  persons  were  there  congregated  ;  that 
the  sale  was  by  public  auction  :  that  it  was  held,  on  two  consecuti\'e  daj's,  in  a  house 
and  g.-U'den  adjoining  one  of  the  public  streets  of  this  borough  ;  .ind  that  the  prisoner 
was  there  with  intent  to  commit  a  felony. 
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On  behalf  of  the  prisoner,  it  was  contended  that  private  premises,  on  which  a  sale 
by  public  auction  was  being  held,  did  not  come  within  the  meaning  of  the  tei'm  "  place 
of  public  resort,"  in  the  4th  section  of  the  act ;  and  that  a  place  of  public  resort  meant 
a  place  to  which  the  public  were  in  the  habit  of  resorting,  and  not  a  mere  special 
assemblage  or  collection  of  persons  for  a  purpose  which  might  never  occiu'  there  again. 
The  justices  decided  that  there  was  a  ditt'erence  between  a  place  of  public  resort 
and  a  place  of  common  resort ;  that  the  above-mentioned  place  of  sale  was  a  place  of 
public  lesort  to  all  intents  and  purpo.ses  for  the  time  lieing,  for  that  the  public  had 
full  and  free  access  thereto,  and  passed  and  repassed  at  will  to  and  from  the  said  sale  ; 
and  that,  as  many  persons  did  actually  resoi't  thereto,  it  was  such  a  place  as  was 
intended  to  be  protected  b}'  the  section.  They  accordingly  convicted  the  prisoner  of 
being  a  rogue  and  vagabond  within  the  intent  and  meaning  of  the  4th  section  of  the 
said  statute,  and  ordered  him  to  be  committed  to  the  house  of  correction  at  Nether 
Kimtsford,  in  the  county  of  Chester,  with  hard  labour,  for  two  calendar  months. 

Morgan  Lloyd,  for  the  appellant.     The  question  is  whether  the  house  and  garden 
mentioned  in  the  case  constituted  a  "place  of  public  resort"  within  the  4th  section  of 
the  5  G.  4,  c.  8.3.     That  section  enacts,  amongst  other  things,  that  "every  suspected 
penson  or  [162]  reputed  thief  frequenting  any  river,  canal,  or  navigable  stream,  dock, 
or  basin,  or  any  quay,  wharf,  or  warehouse  near  or  adjoining  thereto,  or  any  street, 
highway,  or  avenue  leading  thereto,  or  any  place  of  public  resort,  or  any  avenue 
leading  thereto,  or  any  street,  highway,  or  place  adjacent,  with   intent  to  commit 
felony,"  "shall  l)e  deemed  a  rogue  and  vagabond,  within  the  true  intent  and  meaning 
of  this  act ;  and  it  shall  be  lawful  for  any  justice  of  the  peace  to  commit  such  offender 
(being  thereof  convicted  before  him  by  the  confession  of  such  offender,  or  by  the 
evidence  on  oath  of  one  or  more  credible  witness  or  witnesses)  to  the  house  of  correc- 
tion, there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  three  calendar  months." 
It  is  submitted  that  a  "place  of  public  resort"  means  a  place  which  is  in  its  nature 
public, — permanently  public  and  open  to  resort  at  all  times,  and  not  a  place  like  this, 
which  was  a  private  house,  to  which  the  public  were  merely  invited  on  the  special  and 
particular  occasion   of   the  sale.     Such  an  accidental  circumstance  cannot  alter   the 
character  and  legal  description  of  a  place.     In  E.r  park  Broum,  21  Law  J.,  M.  C.  113, 
Patteson,  J.,  intimated  an  opinion,  contraiy  to  the  view  of  the  rest  of  the  court,  that 
the  offence  under  this  statute  can  only  be  committed  by  frequenting  a  street  or  highway 
leading  to  a  canal,  river,  dock,  &c.,  or  adjacent  to  a  place  of  public  resort.     The  court 
of  Exchequer,   in   Ex  parte  Jones,  21   Law  J.,  M.  C.    116,  adopted  the  opinion   of 
Patteson,  J.,  and  held  that  the  statute  does  not  render  any  suspected  person  or  reputed 
thief  who  may  be  found  frequenting  a  street  with  intent  to  commit  felony  liable  to  be 
punished  as  a  rogue  and  vagabonil,  unless  the  street  leads  to  some  river,  canal,  &c., 
or  is  itself  a  place  of  puljlic  resoi't,  or  is  adjacent  to  a  place  of  public  resort ;  and 
therefore,  where  a  commitment  stated  "  that  A.,  being  a  suspected  person,  did  on,  &c., 
[163]  at,  iKic,  in  the  county  of  M.,  unlawfully  freciucnt  a  certain  street,  to  wit,  a 
street  called  Regent  Street,  with  intent  to  commit  a  felony," — it  was  held  that  she 
was  entitled  to  Ite  discharged  on  a  writ  of  habeas  corpus.     J'ollock,  C.  B.,  there  says : 
"There  is  nothing  in  this  commitment  to  shew  that  this  sti'ect  called  Regent  Street 
is  a  place  of  public  resort ;  it  may  be  a  private  street ;  and,  if  it  be  not  a  place  of 
public  resort,  in  order  to  constitute  it  an  offence  for  a  suspected  person  to  frequent  it, 
it  must  be  stated  that  it  leads  to  that  which  is  meant  to  he  protected,  that  is  to  say, 
a  place  of  public  icsort.      W'e  are  bound,  when  the  liberty  of  the  subject  is  concerned, 
to  take  care  that  the  groat  powers  which  are  ititrustcd  to  magistrates  by  this  act  are 
not  exceeded."     In   E.r  parte  Darin,  2(1  I,aw  J.,  M.  G.    17s,  a  platform  of  a  railway 
station  was  held  to  be  a  place  of  public  resort  within  the  statute  ;   but  that,   like  a 
church  or  a  place  of  public  theatrical  or  iinisical  entertainment,  is  a  place  to  which  the 
whole  ])ublic  have  a  right  to  resort  at  proper  times.      In   /M'//.<,  .Ipp.,  Ihiiii/las,  h'csp. 
28  Law  .).,  M.  ('.  ID.'i,  a  booth  used  as  a  theatre  by  strolling  players  was  held  not  to 
be  "a  house  or  other  place  of  public  resort  for  the  public  performance  of  stage-plays," 
within  the  meaning  of  the  st^itute  (>  it  7  Vict.  c.  (i8,  s.  2.     This  house  and  garden 
surely  catniot  be  consideied  more  a  place  of  public  resort  than  tin;  booth  was  there. 
M'Intyro,  for  the  respondent,  was  not  called  upon. 

KllLK,  C.  J.  I  am  of  opinion  that  there  is  no  grouml  for  tliis  appeal,  ll 
seems  to  me  that  the  magistrates  were  (|uiti!  right  in  their  de(-ision,  and  that,  at  the 
time  when  the  appellant  was  apprchcndetl,  the  place  he  was  fouiul  in  was  "a  place  of 
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public  resort "  within  the  meaning  of  the  statute.  I  see  nothing  in  the  language 
[164]  of  the  act  to  require  that  the  place  shall  be  a  permanent  place  of  resort  all  the 
year  round.  The  object  of  the  provision  is  the  protection  of  large  assemblies  of  persons 
from  the  depredations  of  thieves  and  pickpockets  ;  and  the  permanent  character  of 
the  assembly  appears  to  me  to  l)e  quite  immaterial.  The  places  are  made  protected 
places  whilst  being  used  for  public  resort.  I  take  that  to  be  the  test.  Suppose  a 
race  or  a  cricket-match  to  take  place  in  a  meadow,  to  which  the  public  were  invited 
to  come,  would  not  that  be  for  the  time  a  place  of  public  resort?  I  think  it  would, 
aud  that  the  streets  immediately  adjoining  would  be  "streets,  highways,  or  places 
adjacent  thereto  "  within  the  fair  meaning  of  the  act,  aud  therefore  for  the  time  being 
protected  places.  It  would,  as  it  seems  to  me,  be  a  very  narrow  construction  of  the 
act  to  hold  that  it  is  confined  to  places  which  are  permanently  open  to  the  public. 
If  that  were  the  tiue  construction  of  the  act,  it  might  be  said  that  a  theatre  which  is 
only  open  to  the  public  at  certain  hours  in  the  evening,  or  a  church  which  is  only  open 
during  divine  service,  is  not  a  "place  of  public  resort"  within  it.  Nobody  would 
ever  venture  to  suggest  that.  I  think  it  quite  clear  that  this  place  was  at  the  time 
a  place  of  public  resoit,  and  therefore  that  the  conviction  was  right. 

Crowder,  J.(a).  I  am  of  the  same  opinion.  The  words  of  the  statute  are  very 
large.  A  great  number  of  places  are  enumerated,  aud  the  words  must  be  taken  to 
extend  to  every  place  where  the  public  do  resort,  aud  are  not  necessarily  to  be  confined 
to  places  which  are  always  or  generally  places  of  open  and  public  resort. 

Byles,  J.  It  seems  to  me  also  that  the  construction  [165]  which  has  been  put 
upon  the  act  by  my  Lord  and  my  Brother  Crowder  is  clearly  the  true  one.  None  of 
the  places  named  in  the  act  are  necessarily  places  of  permanent  public  resort.  The 
place  where  this  person  was  apprehended  was  a  place  which  at  the  time  was  resorted 
to  by  the  general  public  by  invitation.     It  is  clearly  within  the  mischief  of  the  act. 

Conviction  confirmed. 


Sickens  and  Another  v.  Irving  and  Others.     Nov.  4th,  1859. 

[S.  C.  29  L.  J.  C.  P.  25  ;  6  Jur.  N.  S   200.] 

An  agent  at  a  foreign  port  to  whom  a  ship  is  addressed  for  loading  under  a  charter- 
paity,  has  no  implied  authority  to  vary  the  contract  by  substituting  another  and  a 
distant  poi't  of  loading,  or  a  different  quality  or  description  of  cargo. 

This  was  an  action  for  not  loading  a  cargo  of  salt  as  per  charterparty. 

The  first  count  of  the  declaration  stated  that  the  defendants  agreed  by  charter- 
party  that  the  plaintiffs'  ship  "  Louise  EofTelleine,"  then  at  the  Texel,  should  with  all 
convenient  speed  sail  and  proceed  to  Mayo  (Cape  de  Verde),  having  liberty  to  take 
cargo  to  St.  Vincent's  via  Swansea,  or  so  near  theieto  as  she  could  safely  get,  and 
that  the  defendants'  agents  should  there  load  her  in  regular  turn  as  customary  with 
a  full  and  complete  cai'go  of  salt  in  bulk,  to  be  brought  to  and  taken  from  alongside 
at  merchants'  risk  and  expense,  which  she  should  carry  to  Monte  Video  for  orders  to 
discharge  there  or  at  Buenos  Ayres  :  Orders  to  be  given  within  twent3'-four  hours 
after  arrival,  or  so  near  thereto  as  she  could  safel^y  get,  and  deliver  on  being  paid  freight 
as  follows,  that  is  to  say,  27s.  (5d.  per  ton  of  20  cwt.  of  salt  delivered,  in  full  of  all 
port-chai'ges,  dues,  and  pilotage ;  the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  what  nature 
and  kind  soever  [166]  during  the  said  voyage  always  excepted  :  The  freight  to  be 
paid  on  right  delivery  of  cargo,  in  cash  for  ship's  use,  and  the  balance  by  good  and 
approved  bill  on  London  at  sixty  daj's  sight :  And  it  was  thereby  agreed  that  20  tons 
per  working  day  were  to  be  allowed  the  defendants,  if  the  ship  should  not  be 
sooner  dispatched,  for  discharging  the  salt,  aud  ten  days  on  demurrage  over  and 
above  the  said  lay  days,  at  51.  per  day  :  Averment,  that  the  plaintitls  did  all  things 
necessary  on  their  part,  and  all  things  were  done  to  entitle  them  to  ha\e  the  agreed 
cargo  loaded  on  board  said  ship  at  Mayo,  and  that  the  time  for  so  doing  had  elapsed  : 
Breach,  that  the  defendants  aud  their  agents  made  default  in  loading  the  salt  at  Mayo 
according  to  the  terms  of  the  charterparty. 

—  — —  II 
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The  declaration  also  contained  counts  for  freight,  hire,  ami  demuri'age  of  ships,  and 
a  count  for  moneys  found  due  upon  accounts  stilted. 

I'lea,  to  the  Hrst  count,  that  the  said  ship  diil  not  .stay  and  continue  at  Mayo  until 
it  was  her  regular  turn  as  customary  to  be  loaded,  as  in  the  declaration  mentioned  ; 
and,  to  the  residue  of  the  declaration,  never  indebted. 

The  plaintiff's  took  i.ssue  upon  both  pleas.  And,  for  a  further  replication  to  the 
first  plea,  sai  I  that  the  said  ship  was  ready  anil  willing  to  slay  and  continue  at  Mayo 
until  loaded,  pursuant  to  the  charterparty,  but  that  the  defendants'  agents,  before  any 
breach  of  such  charterparty  by  the  plaintiff's,  informed  the  captain  of  the  ship  that 
they  had  no  salt  for  him,  and  that  they  should  not  be  able  to  load.the  said  ship  with  salt 
according  to  the  said  charterparty  ;  that  the  defendants'  agents  then  discharged  and 
released  the  said  ship  and  captain  from  the  necessity  of  staying  and  continuing  at 
Mayo  any  longer,  ami  requested  him  to  sail  away  from  Mayo  without  waiting  for  the 
agreed  cargo,  and  [157]  to  proceed  to  another  port,  to  wit,  the  island  of  Boa  Vista, 
for  a  cargo  of  salt,  which  the  said  agent  promised  to  ship  there  ;  and  that  the  captain 
thereupon  did  .sail  away  accordingly,  and  did  proceed  to  the  said  port,  and  did 
ship  there  the  said  cargo  of  salt.  Upon  this  replication,  the  defendants  joined 
issue. 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  sittings  in  London  after  last  Trinity 
Term.     The  facts  were  as  follows  : — 

The  plaintiff's  were  ship-owners  at  Amsterdam  ;  the  defendants  merchants  in 
Loudon.  The  action  was  l^rought  to  recover  damages  for  not  loading  a  cargo  of 
salt  on  board  the  plaintiff's'  vessel  the  "  Louise  Koffelliene,"  pursuant  to  the  charterparty 
declared  on,  which  boie  date  the  1st  of  January,  1857.  At  the  time  the  charterpait ,  was 
entered  into  the  ship  was  in  the  Texel,  whence  she  shortly  afterwards  sailed  for  Swansea, 
arriving  there  on  the  17th  of  January,  and  took  in  her  outward  cargo.  At  Swansea 
the  captain  received  orders  from  the  charterers  to  proceed  to  Mayo,  one  of  the  Cape 
de  \  erde  Lslands,  and  address  himself  to  their  agents,  Messrs.  Naure  &  Pinto,  for  a 
cargo  of  salt,  with  which  he  was  t  j  proceed  to  the  Kiver  Plate,  and  wait  orders  for 
discharge  at  Monte  \'ideo  from  Messrs.  Getting,  of  Buenos  Ayres. 

The  vessel  arrived  at  Mayo  on  the  2Jnd  of  March,  and  the  captain  applied  to 
Nauro  &,  Pinto  for  a  cargo  of  salt,  pursuant  to  his  instructions.  The  substance  of 
what  took  place  at  that  interview  was  thus  stated  in  the  examination  of  the  captain 
before  one  of  the  masters  :— "  Mr.  Pinto  said  there  was  not  salt  in  the  island  of  Mayo 
for  me,  and  that  he  should  not  be  able  to  load  my  ship  in  any  reasonal)le  time,  as 
there  were  so  many  ships  (1  think  about  twelve)  waiting  for  salt,  whose  turn  it  would 
be  to  load  before  me.  He  did  not  ask  me  to  wait,  but  told  me  to  go  oil'  to  Boa  Vista, 
another  of  the  [168]  Gape  de  Verde  Islands,  about  eighty  or  one  hundred  miles  distant, 
and  not  in  my  course  from  Mayo  to  Buenos  Ayres.  I  .said  I  did  not  like  to  go  there 
unless  he  gave  mc  security.  I  again  asked  for  a  cargo  of  salt ;  he  again  said  there 
was  no  salt  there.  1  did  ail  1  could  to  get  salt  there,  but  could  not  get  any.  I  said 
1  would  go  to  Boa  Vista,  if  he  would  give  me  a  guarantee  :  and  he  g.n  c  mu  this," — 
producing  it. 

Tlie  capUiin  accordingly  proceeded  to  Boa  \'ista,  Pinto  going  with  him.  He  there 
took  on  board  350  tons  of  salt,  for  which  he  signed  bills  of  lading,  and  proceeded 
therewith  to  Monte  Video,  where  he  received  orders  from  Messrs.  Getting  to  go  to 
Buenos  Ayres,  at  which  place  he  anived  on  the  5th  of  June. 

It  was  proved  that  Boa  VisUi  salt  was  a  very  inferior  ami  almost  unsaleable  article. 
The  chai'terers,  as  soon  as  the  tran.saction  came  to  their  knowledge,  lepndiated  it 
altogether. 

On  the  part  of  the  [ilaintill's  it  was  contended  that  the  re|)lication  was  proved, — 
that  there  was  a  breach  of  ihe  charteiparty  when  the  charterers' agents,  Naure  iV:  Pinto, 
refused  to  fiu'nish  a  cargo  at  Mayo, — ami  that,  whelher  there  was  or  was  not  an 
ab-solule  refusal,  iN'aui'e  it  Pinto,  as  agents  of  the  charterers,  had  an  implied  authority 
to  substitute  Boa  \'ista  as  the  port  of  loading  for  Mayo,  or,  at  all  events,  the  captain 
was  warianteij  in  assuming  that  they  hiw.l  such  authority. 

The  loained  judge  ruled  that  Naure  Sc  I'into  had  no  express  authority  to  vary 
the  contract  by  substituting  a  ditl'orent  place  of  loading,  and  that  none  could  1)0 
unplied  :  and  he  left  it  to  the  jury  to  .say  whether  Xauro  &  Pinto  had  absolutely  refused 
to  load  a  cargo  of  salt  at  .Mayo,  oj'  whether  they  would  not  rather  imply  froni  the 
conduct  of  the  parties  that  there  had  been  a  mutual  agreement  between  them  and  the 
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c;ip-[169]-taiii  to  go  to  Boa  Vista  luthei  than  wait  the  ship's  turn  at  Mayo,  and  so  that 
there  had  been  no  breach. 

The  jury  returned  a  verdict  for  the  defendants. 

J.  Wilde,  Q.  C.  (with  whom  wa.s  Honynian),  now  moved  for  a  new  trial  on  the 
grounds  of  misdirection  and  that  the  verdict  was  against  the  evidence.  There  was  a 
clear  breach  of  the  chaiterpaity  the  moment  the  charterers'  agents  informed  the 
captain  that  they  had  no  cargo  for  him.  The  Lord  Chief  Justice,  therefore,  was 
clearly  wrong  in  putting  it  to  the  jury  in  the  alternative, — was  there  a  breach  or  a 
substituted  agreement !  [Erie,  C.  J.  I  left  it  to  the  jury  to  say  whether  the 
chaiterers'  agents  had  broken  the  charterparty  by  an  Jibsolute  refusal  to  supply  a 
cargo  of  salt  at  Mayo,  or  whethei'  they  and  the  captain  had  not  agreed  to  substitute 
Boa  Vista  for  Mayo.]  The  learned  judge,  it  is  submitted,  was  wrong  in  telling  the 
jury  that  Naure  &  Pinto  had  no  authority  to  substitute  another  loading  port  for  that 
mentioned  in  the  charterparty.  An  agent  of  this  sort  necessarih'  must  have  an 
implied  authority  to  vary  the  performance  of  the  contract  of  an  absent  principal  within 
reasonable  limits.  It  would  be  impossible  to  carry  on  commercial  transactions  with 
any  advantage  if  such  an  authority  did  not  exist.  [Erie,  C.  J.  It  must  be  borne  in 
mind  that  the  substituted  port  was  eighty  or  a  hundred  miles  distant  from  that 
originally  stipulated,  and  that  the  substituted  aiticle  was  also  widely  different.]  Even 
if  the  agents  had  no  authority  to  deviate  from  the  strict  course  pointed  out  by  the 
charterparty,  the  captain  under  the  circumstances  had  a  right  to  assume  that  they  had 
such  authority.  [Byles,  J.  The  fact  of  the  captain  having  asked  for  an  indemnity 
before  he  consented  to  go  to  Boa  Vista  affords  some  evidence  that  he  knew  the  agents 
had  no  authority  to  direct  the  de-[170]-viation,  or,  at  all  events,  that  he  did  not  act 
upon  the  assumption  that  they  had  authority.]  Considerable  latitude  of  discretion 
must  ill  these  cases  be  given  to  an  agent ;  otherwise  great  inconvenience  and  probably 
serious  loss  will  be  many  times  occasioned  by  the  captain's  insisting  upon  a  strict  literal 
compliance  with  the  terms  of  the  charterparty.  [Erie,  C.  J.  The  contract  was  in 
writing.  How  could  I  leave  it  to  the  jury  to  say  whether  the  agents  had  authoiity 
to  vary  it!  If  they  might  substitute  Boa  ^^ista  as  the  loading  port  for  Ma3'o,  and 
Boa  Vista  salt  (which  was  nearly  valueless)  for  Mayo  salt,  why  might  they  not 
substitute  any  othei-  description  of  cargo?]  Of  course,  the  agent's  authority  must  be 
exercised  within  reasonable  limits  :  and,  as  far  as  the  ship-owners  were  concerned, 
there  was  a  substantial  fulfilment  of  the  contract.  [Crowder,  J.  If  that  had  been 
put  to  the  juiT,  I  very  much  doubt  that  they  would  have  found  there  had  been  a 
substantial  fulfilment  of  the  contract.] 

WiLUA3ls,  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  As  to 
the  verdict  being  against  evidence,  the  Lord  Chief  Justice  intimates  that  he  is  not 
dissatisfied  with  the  verdict,  and  I  see  no  reason  why  we  should  be.  As  to  the 
supposed  misdirection,  the  learned  counsel  for  the  plaintiff's  relies  upon  two  branches. 
In  the  first  place,  he  .says  that  my  Lord  was  wrong  in  putting  the  question  as  to  the 
breach  of  the  charterparty  in  the  alternative.  But  that  seems  to  be  a  mistake.  It 
was  not  put  in  the  alternative  :  it  was  merely  put  to  them  as  an  explanation  of  the 
transaction.  After  adverting  to  what  had  taken  place  between  the  parties,  my  Lord 
put  it  to  the  jury  whether  they  thought  it  amounted  to  a  renunciation  of  the  charter- 
party,  or  whether'  the  \'oyage  to  Boa  Vista  was  by  mutual  agreement  of  the  charterei's' 
[171]  agents  and  the  captain  substituted  for  the  original  voyage.  It  seems  to  me  that 
the  direction  was  quite  unexceptionable.  The  next  objection  is  as  to  the  authority  of 
Naure  &  Pinto  to  vary  the  contract  by  substituting  Boa  Vista  as  the  port  of  loading 
for  Mayo.  This  was  put  in  two  ways.  First,  it  was  said  that  Naure  &  Pinto  had 
an  implied  authority  to  vary  the  contract ;  secondh',  that,  at  all  events,  the  captain 
had  a  right  to  presume  that  they  had  such  authority.  Now,  there  can  be  no  doubt 
that  an  agent  appointed  to  load  a  cargo  at  a  foreign  port  has  authority  to  do  all  acts 
that  are  necessary  for  the  perfoimance  of  the  contract,  and  also  to  vary  the  mode  of 
performance  if  any  exigency  arises,  provided  the  contract  be  substantially  performed. 
But  there  is  no  ground  for  contending  that  he  has  l)y  law  any  implied  authority  to 
substitute  a  new  contract, — to  substitute  one  sort  of  commodity  for  another,  sugar 
for  salt,  for  instance, — or  to  appoint  a  different  place  of  loading  from  that  contemplated 
by  the  charterparty.  It  is  quite  new  to  me  to  hear  it  suggested  that  he  has  such 
authority  ;  ancl  I  cannot  l)ut  think  that  it  would  be  very  mischievous  if  the  agent's 
authority  could  be  so  extended  as  thus  to  vary  the  contract  of  his  principal.     Then, 


7  C.  B.  (N.  S.)  172.  SICKENS    V.  IRVING  781 

as  to  the  right  of  the  captain  to  presume  that  Messrs.  Naure  &  Pinto  had  this  authority'. 
I  must  confess  I  see  no  reason  why  there  shoulrl  be  any  such  presumption.  And, 
even  if  such  a  presumption  could  be  made,  there  is  no  evidence  here  that  the  captain 
gave  credit  to  the  supposed  authority  of  the  agents.  If  the  plaintiffs  had  intended  to 
rely  upon  the  captain's  being  justified  in  assuming  this  authority,  they  should  have 
gone  on  to  shew  that  he  did  act  upon  it :  whereas  here,  he  appears  to  have  repudiated 
it ;  for,  he  refused  to  go  to  Boa  Vista  unless  indemnified.  Upon  the  whole,  I  think 
the  real  question  was  left  to  the  jury,  and  the  verdict  is  justified  by  the  evidence. 

[172]  Ckowdek,  J.  I  am  of  the  same  opinion.  The  Lord  Chief  Justice  being 
satisfied  with  the  verdict,  I  see  nothing  in  the  evidence  to  induce  me  to  think  the 
jury  have  come  to  a  wrong  conclusion.  As  to  the  alleged  misdirection,  the  objection 
is  two-fold.  In  the  first  place,  it  is  said  that  my  Lord,  instead  of  leaving  it  to  the 
jury  to  say  whether  or  not  there  had  been  an  absolute  refu.sal  on  the  part  of  the 
charterers'  agents,  Naure  &  Pinto,  to  load  a  cargo  at  Mayo,  left  it  to  them  in  the 
alternative,  whether  there  was  a  refusal  to  load  or  a  substituted  contract  by  mutual 
agreement  of  the  agents  and  the  captain.  It  seems,  however,  from  my  Lord's  note 
that  he  distinctly  left  it  to  the  jury  to  say  whether  there  was  an  absolute  refusal  to 
load.  They  found  thei'e  was  not.  Then,  as  to  the  other  ground, — it  is  said  that  it 
was  a  misdirection  to  tell  the  juiy  that  Naure  &  Pinto  had  no  authority  to  substitute 
a  loadirjg  at  Boa  Vista  for  a  loading  at  Mayo.  It  has  been  contended  that  the  position 
of  the  agents  necessarily  gave  them  an  implied  authority  to  give  the  order  they  did, 
and  tliat  the  captain  was  justified  in  assuming  that  they  had  such  authoi'ity.  I  see  no 
reason  for  presuming  that  the  agents  had  authority  to  send  the  ship  to  a  different 
port,  eighty  oi'  a  hundred  miles  distant  fi'ora  that  originally  stipulated,  for  the  purpose 
of  loading  a  totally  different  commodity.  I  see  no  ground  for  presuming  that  an  agent 
can  have  so  extensive  an  authority  as  that  contended  for.  We  have  been  much  pressed 
with  the  gi'eat  inconvenience  which  will  result  fi'om  its  being  held  that  the  captain 
is  bound  to  follow  the  precise  terms  of  the  eharterparty.  I  do  not  assent  to  that 
argument.  Where  a  contract  of  this  sort  is  necessarily  deviated  from  in  some 
particular,  the  question  always  will  be  whether  or  not  it  has  been  substantially 
performed  :  and  that  is  a  question  for  the  jury.  Here,  however,  that  question  [173] 
cannot  arise  ;  for,  the  contract  the  defendants  entered  into  never  was  performed  at  all. 
They  contracted  for  a  cargo  of  salt  to  be  loaded  at  Mayo  :  the  supposed  peiformance 
was,  the  loading  a  cargo  of  a  different  article,  though  bearing  the  same  name,  at  a 
distant  port  I  am  also  disposed  to  believe  that  the  captain  did  not  think  that  Messrs. 
Naure  &  Pinto  had  authority  thus  to  vary  the  contract. 

Byles,  J.  I  am  of  the  same  opinion.  The  direction  of  the  Lord  Chief  Justice, 
as  I  understand  it,  was  this, — Was  there  an  ab.solute  refusal  on  the  part  of  the 
charterers'  agents  to  load  the  ship  in  due  cour.se  !  The  jury  found  there  was  not.  So 
far  the  direction  is  admitted  to  have  been  right.  P)ut  the  learned  counsel  for  the 
plaintiff  says  that  the  direction  was  insulhciont,  and  did  not  embrace  all  tha'  it  ought 
to  have  emljraced.  But  he  did  not  suggest  anything  elsci  which  ought  to  have  been 
left.  It  was  contended  that  the  agents  necessarily  had  an  implied  authority  to  deviate 
from  the  stiict  letter  of  the  eharterparty  :  or,  in  other  words,  that  they  had  an  implied 
authoiity  to  direct  the  loading  of  a  different  article  at  a  distant  port.  It  seems  to 
me,  however,  that  the  agents  had  no  such  authority  in  point  of  law.  As  well  might 
it  be  said  that  an  agent  having  authority  to  load  a  cargo  of  coals  at  Newcastle,  would 
be  justiKed  in  sending  the  vessel  round  to  Swansea  or  Cardilf  for  a  cargo  of  Welsh 
coal.  It  seems  to  me  that  that  would  be  a  parallel  case.  I  agree  that,  if  tiio  authority 
really  given  to  an  agent  does  not  go  so  far  as  parties  dealing  with  him  have  a  right 
to  e.xpect  it  docs,  the  principal  may  still  be  bound  by  his  acts.  But,  to  entitle  them 
to  avail  themselves  of  that  presumption  of  a  more  extensive  authoiity,  the  ])arties 
must  shew  that  they  have  been  deceived,  and  have  acted  undei'  an  impression  of  its 
existence.  [174]  In  the  present  ca.se,  not  only  was  there  no  evidence  that  the  agents 
had  any  implied  authoiity,  or  that  the  captain  acted  upon  the  assumption  that  they 
had  it ;  but  the  fact  of  his  having  asked  for  and  oi)tained  an  indemnity  clearly  shews 
that  ho  did  not  suppose  they  had  the  authority  they  a.ssumcd  to  have.  For  these 
reasons,  I  concur  with  my  Brothers  Williams  and  Crowdor  in  thiid<ing  that  there  is 
no  ground  to  find  fault  with  the  direction  to  the  jur}'.  And,  as  to  the  verdict  l>eing 
against  ovidenc'c,  the  Lord  Chief  Justice  has  expressed  himself  satistiuil,  and  1  see  no 
ground  upon  which  we  can  object  to  it. 
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Erle,  C.  J.  I  have  nothing  to  add  to  what  has  fallen  from  the  rest  of  the  court, 
except  that  I  think  this  decision  is  one  of  veiy  consideralile  importance ;  for,  if 
Mr.  Wilde  had  succeeded  in  his  argument,  it  might  have  thrown  douht  upon  the 
well-known,  and  to  the  mercantile  world  most  important  rule  that  an  agent  mnst  be 
strictly  limited  liy  his  authority.  The  substitution  of  a  ditterent  voyage  from  that 
which  is  stipulated  for  by  the  charterparty  is  a  matter  wiiich  mnst  be  regarded  as 
totally  be^'ond  the  scope  of  an  orrlinaiy  agent. 

Rule  refused. 


[175]     Barber  r.  Lesiter.     Nov.  11th,  18-i9. 

[S.  C.  29  L.  J.  C.  P.  161  ;  6  Jur.  N.  S.  G54.  Referred  to,  B'/sdhd  v.  Matthews,  1867, 
L.  R.  2  C.  P.  688:  Hyde  v.  Buliner,  1868,  18  L.  T.  294;  Quinu  v.  Leatliem,  [1901] 
A.  C.  529  ;  GihJan  v.  National  Arimh/amatcd  Lnbonrers'  Union  of  G-reat  Britain  and 
Ireland,  [1903]  2  K  B  622.] 

The  declaration  stated  that  the  plaintiff  wa.s  possessed  of  certain  messuages  and 
premises  ;  that  the  defendant  and  one  S.  unlawfully  and  maliciously  conspired  to 
procure  possession  of  a  portion  of  the  premises,  and  to  set  up  and  keep  private  stills 
thereon  ;  that,  in  pursuance  of  such  conspiracy,  they,  by  falsely  pretending  and  repi'e- 
.senting  to  the  plaintitt'  that  S.  wanted  such  portion  of  the  premises  for  the  carrying 
on  therein  of  a  lawful  trade,  induced  the  plaintiff  to  demise  them  to  him  ;  that,  in 
further  pursuance  of  such  conspiracy,  the  defendant  and  8.  entered  and  took 
possession  of  the  premises  and  set  up  concealed  stills  therein,  and  falsely  and 
maliciously  pretended  and  represented,  and  by  divers  false  and  fraudulent  means 
and  de\ices  made  it  appear  and  be  believed  that  it  was  the  plaintilV  who  had  so  set 
up  such  stills  and  was  the  proprietor  thereof :  that  the  defendant  and  S.  worked 
the  stills,  and  falsely  and  maliciously  pretended  and  represented,  and  by  divers 
false  and  fraudulent  means  and  devices  made  it  appear  and  be  believed  that  it  was 
the  plaintiff  who  so  used  the  stills  ;  and  that  by  means  and  in  consequence  thereof,  an 
excise  officer  entered,  and,  finding  the  plaintiff  upon  the  premises,  took  him  before 
a  magistrate,  who  convicted  him  of  keeping  illicit  stills  : — Held,  that  the  declaration 
disclosed  no  cause  of  action, —  the  damage  to  the  plaintiff'  not  appearing  to  have  been 
the  natural  and  proximate  consequence  of  the  defendant's  act. 

The  declaration  stated  that  the  plaintiff  being  possessed  of  certain  messuages  and 
premises  of  him  the  plaintiff,  situate  and  being  in  Vine  Street,  Bedford  Street,  Gray's 
inn  Lane,  in  the  county  of  Middlesex,  and  within  the  metropolitan  poHce  district, 
and  within  the  limits  of  the  chief  office  of  inland  levenue  in  London,  and  on  which 
premises  he  then  and  from  thenceforth  until  and  at  the  times  of  the  committing  of 
the  grievances  thereinafter  mentioned  carried  on  his  trade  and  business  of  a  skin- 
dresser, — the  defendant  and  one  William  Savage  unlawfully  and  maliciously  con- 
spired, combined,  confederated,  and  agreed  together  to  procure  possession  of  a 
portion  of  the  said  messuages  and  premises,  and  to  set  up  and  keep  private  and 
concealed  stills  in  such  portion  for  making  and  distilling  low  wines  and  spirits,  and, 
whilst  the  said  premises  and  such  portion  thereof  should  respectively  be  and  continue 
a  private  and  unentered  place,  to  manufacture  therein,  and  have  and  keep  therein, 
manufacturing  and  in  the  course  of  manufacturing,  goods  and  commodities  for  and 
in  respect  whereof  duties  of  excise  then  were  and  should  from  time  to  time  continue 
to  be  imposed,  and  materials  and  preparations  for  manufacturing  such  goods  and 
commodities,  contrary  to  the  statutes  in  that  liehalf ;  That  thereupon,  and  in  pursuance 
of  such  conspiracy,  com-[176]-bination,  confederacy,  and  agreement,they  the  defendant 
and  the  said  William  Savage,  then  by  falsely  and  fraudulently  pretending  and  repre- 
senting to  the  plaintiff  that  the  said  William  Savage  wanted  and  required  such  portion 
of  the  said  premises  for  the  purpose  of  carrying  on  therein  a  lawful  and  innocent  trade 
and  business,  to  wit,  the  trade  and  business  of  an  ink-manufacturer,  induced  and 
persuaded  the  plaintiff'  to  let  and  demise  the  same  to  the  said  William  Savage,  and  to 
permit  him  and  the  defendant  to  enter  upon  and  have  and  take  possession  thereof : 
That  thereupon,  and  in  further  pursuance  of  such  conspiracy,  combination,  confederacy, 
and  agreement,  they  the  defendant  and  the  said  William  Savage  then  accordingly 
entered  into  and  upon  such  last-mentioned  portion  of  the  said  premises,  and  had  and 
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look  pos.sc;ssioii  thereof,  and  then  set  up  and  kept,  and  became  and  were  and  continued 
to  he  the  proyjiietors  and  had  the  custody  of  certain  private  and  concealed  stills  in 
and  upon  such  last-mentioned  portion  of  the  said  premises,  for  making  and  distilling 
low  wines  and  spirits,  contrary  to  the  statute  in  that  behalf  ;  and  then,  and  in  further 
pursuance  as  aforesaid,  they  falsely  and  maliciously  pi'ctended  and  I'epresented,  and 
by  divers  false  and  fraudulent  means  and  devices  made  it  appear  and  be  believed, 
that  it  was  the  plaintitt'  who  had  so  set  up  and  so  kept  such  stills,  and  was  the  pro- 
prietor and  had  the  custody  thereof  ;  and  also  then,  and  in  further  pursuance  as  afore- 
said, and  whilst  the  said  premises  and  the  said  poition  thereof  i-espeotively  were  and 
continued  to  be  a  private  and  unentered  place,  they  the  defendant  and  the  said 
William  Sivage  manufactured  and  had  and  kept  in  and  u|)on  such  portion  of  the  .said 
pi-emises  manufacturing  and  in  the  course  of  manufacturing,  goods  and  commodities 
for  and  in  respect  whereof  duties  of  excise  then  were  and  [177]  from  time  to  time  and 
during  all  the  time  therein  mentioned  continued  to  be  imposed,  and  materials  and 
preparations  for  manufacturing  such  goods  and  commodities,  contrary  to  the  statute 
in  th.at  behalf ;  and  then,  and  in  further  pursuance  as  aforesaid,  falsely  and  maliciouslj' 
pretended  and  represented,  and  by  divers  false  and  fraudulent  means  and  devices 
made  it  appear  and  be  believed,  that  it  was  the  pl.iintifl'  who  so  manufactured,  had, 
and  kept  such  goods  and  commodities,  materials,  and  pi-eparations,  respectively,  in 
manner  aforesaid,  and  that  he  was  knowingly  aiding,  assisting,  and  concertied  in  the 
manufacturing  of  such  goods  and  commodities  ;  whei-eas,  in  truth  and  in  fact,  the 
plaintiH' during  all  the  time  aforesaid  was  wholly  iiniocent  and  ignorant  of  the  several 
otfeiices  aforesaid  and  each  and  every  of  them  :  by  means  and  in  consequence  of  which 
said  grievances  one  Benjamin  Tyler,  an  officer  of  excise,  found  in  and  upon  the  said 
portion  of  the  said  premises  (the  same  then  being  such  private  and  unentered  place 
as  afore.said)  manufacturing  and  in  the  course  of  manufacturing,  divers  of  the  said 
goods  and  commodities  for  and  in  respect  whereof  duties  of  excise  were  then  imposed 
as  aforesaid,  and  divers  of  the  said  materials  and  preparations  for  manufactuiing 
such  goods  and  commodities,  to  wit,  100  gallons  of  British  spirit,  two  stills,  'JUO  gallons 
of  molasses-wash,  and  other  articles  used  in  the  manufacturing  of  such  spirit,  and  did 
at  the  same  time  discover  in  and  aliout  such  place  the  plaintiti',  who  then  hy  reason 
of  the  premises  afore.said  appeared  to  be  (though  in  ti'uth  and  in  fact  he  was  not) 
knowingly  .-liding,  assisting,  and  concei-ned  in  the  manufacturing  of  such  last-mentioned 
goods  and  cotnmodities  ;  whereu|)on  such  officer'  ar-rested  and  detained  the  plainlill', 
and  conveyed  him  before  oire  of  the  magistrates  of  the  police-courts  of  the  meti'opolis 
sitting  at  the  Glerkenwell  [178]  police-court,  in  the  county  of  Middlesex,  and  within 
the  metropolitan  police-district,  and  then  and  ther'c  exhibited  and  made  an  infor-nuition 
and  complaint  u[)ori  oath  befor-e  the  said  niagisti-ate  against  the  plaintift",  that  he  the 
said  Bonj.imin  Tyler  had  so  found  in  such  private  and  unentered  place  niaiuifactur-ing 
and  in  the  coiir-.s(!  of  manufacturing  the  .said  last-mentioned  goods  and  commodities 
for'  and  in  respect  wher'cof  a  duty  of  excise  was  imposed,  and  the  said  mater'ials  and 
pr'cpar'ations  for'  manufacturing  such  goods  and  commodities,  .'Uid  that  he  diil  at  the  same 
time  discover  in  and  about  such  j)r'ivato  aird  unerrtei'cd  place  the  plaintitt'  knowingly 
aiding,  assisting,  and  corrcerrred  irr  the  marrufactirr'irrg  of  such  goods  and  commodities, 
contrar-y  to  the  for'in  of  the  statute  in  that  behalf;  and  thcreupoir  (the  ])laiirlill  being 
by  I'eason  of  the  said  devices  of  the  defend.'int  and  the  .said  William  Savage  inial)le 
to  make  marn'fest  or  prove  his  inirocence  in  the  pi-emises,)  such  magistrate  adjudged 
that  the  plaintitt' should  foi'  such  alleged  oftence  forfeit  and  lose  the  sum  of  .'501.,  to 
be  immediately  ])ai(l  into  the  hands  of  the  said  Benjamin  Tylei',  arrd  that,  if  the  .said 
sum  shoirld  not  bo  .so  paid,  the  plaintitt' should  be  imprisoned  in  the  House  of  Cor'i'cction 
at  Cold  Bath  Fields,  and  ther'c  kept  to  har'd  labour'  foi'  the  space  of  thr'ce  calendar 
moirths,  inrless  the  said  sum  shoulil  be  sooner'  ])aid  ;  arrd,  the  ]>lairrtilV  irot  being  .'ible 
to  pay  the  said  srrni,  the  said  niagistr-.'ite  thcr'cupoir  by  warr'airt  irrrder'  his  harrd  aixl 
seal  committed  the  plairrtitV  to  such  House  of  C'orr'ectioir  accor'dingly  ;  iry  virtrrc  of 
wliich  wai'r'ant  the  i>laintill'  was  accnr-dingly  taken  to  arrd  impr'isorrcd  in  such  House 
of  Cor'r-ection,  .'uid  la^])t  to  hai'd  labour'  ther'c  for'  thes])acc  of  time  last  aforesaid  :  That, 
after  the  expiratiorr  of  such  s]iace  of  time,  aird  by  r'cason  arrd  iir  corrseiiuerrce  of  the 
said  acts  arrd  devices  of  the  defendant  ;urd  the  .said  Williarrr  Savage,  .Johrr  Latterr  and 
[179]  William  .Jorres,  two  other'  otticor's  of  excise,  having  fourrd  iiird  discovcr'ed  two  of 
the  .said  private  arrd  concealed  stills  for  makirrg  arrd  distillirrg  low  wiiros  aird  spii'it.s 
in  the  said  por'tioii  of  the  said  pi-emiscs,  and  haviirg  seized  the  same,  and  the  plaintitt' 
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then,  l\y  reason  of  the  said  devices  of  the  defendant  and  the  said  William  Savage, 
appearing  to  be  (though  in  truth  and  in  fact  he  was  not)  the  proprietor  of  the  same, 
and  to  have  the  custody  thereof,  one  James  Nash,  another  otficer  of  excise,  then  went 
and  appeared  before  one  of  the  metropolitan  police-magistrates  sitting  at  the  metro- 
politan police-court  at  Bow  Street,  in  the  county  aforesaid,  and  then  and  there 
exhibited  and  made  an  information  and  complaint  upon  oath  before  such  last> 
mentioned  magistrate  against  the  plaintiff,  that  he  the  plaintiff  was  the  proprietor 
of  such  private  and  concealed  stills,  and  that  the  said  John  Latten  and  William 
Jones  had  found  and  fliscovered  the  same  in  his  custody,  conti'ary  to  the  st«atute 
in  that  behalf,  whereby  he  had  forfeited  certain  penalties  (which  last^mentioned 
information  and  complaint  was  afterwards  duly  determined)  :  By  means  of  which 
premises  the  plaintiff  not  only  had  been  greatly  harassed  and  put  to  great  expense 
in  and  aljout  defending  and  endeavouring  to  defend  himself  against  the  said  charges, 
and  otherwise,  but,  by  reason  of  the  said  prosecutions  and  imprisonment  and  hard 
labour  occasioned  as  aforesaid,  and  the  anxiety  and  distress  of  mind  thereby  caused, 
he  was  prevented  and  disabled  from  attending  to  his  business  and  atiairs,  and  brought 
into  discredit  with  and  amongst  his  business  connexions,  friends,  and  neighbours  and 
acquaintances,  who  had  believed  and  still  believed  him  to  be  guilty  of  the  offences 
aforesaid  ;  and  by  reason  thereof  his  trade  had  been  wholly  destroyed,  and  he  was 
utterly  I'uined,  and  his  bodily  health  had  been  and  was  greatly  impaired,  &e. 

[180]  To  this  declaration  the  defendant  demurred, — the  grounds  of  demurrer 
stated  in  the  mai'gin  being, — "that  it  does  not  appear  that  the  conspiracy  was  for 
the  purpose  of  injuring  the  plaintiff,  or  that  he  sustained  any  legal  damage  or  injury 
thereby  ;  and,  as  it  appears  that  the  plaintiff  was  convicted,  no  action  lies  in  respect 
of  such  conviction  ;  and  it  does  not  appear  whether  or  not  the  plaintiff'  was  convicted 
or  acquitted  on  the  information  last  mentioned  in  the  declaration,  or  how  such  informa- 
tion was  determined  ;  "  and  "  that  an  action  does  not  lie  for  causing  or  procuring  legal 
proceedings  to  be  taken  against  a  party,  where  he  is  convicted." 

The  plaintiff  joined  in  demurrer. 

Shaw,  in  support  of  the  demurrei-  (a).  This  is  either  an  action  for  a  malicious 
prosecution,  or  it  is  an  action  founded  upon  the  commission  by  the  defendant  of  an 
unlawful  act  from  which  damage  has  resulted  to  the  plaintiiT.  If  the  former,  the 
declaration  is  bad  for  not  shewing  that  the  plaintiff  was  acquitted  or  the  charge  dis- 
missed. [Joyce,  for  the  plaintiff,  denied  that  this  was  an  action  for  a  malicious 
prosecution.]  Neither  [181]  can  the  action  be  sustained  on  the  second  ground,  inas- 
much as  the  declaration  shews  no  damage  resulting  to  the  plaintiff  from  the  defendant's 
act.  In  the  notes  to  Skinner  v.  Grunton,  1  Wms.  Saund.  229  b.,  it  is  .said  :  "A  writ  of 
conspiracy,  properly  so  called,  did  not  lie  at  the  common  law  in  any  case  but  where 
the  conspiracy  was  to  indict  the  party  either  of  treason  or  felony,  by  which  his  life 
was  in  danger,  and  he  had  been  acquitted  of  the  indictment  by  verdict ;  and  such 
writ,  it  is  true,  could  only  have  been  brought  against  two  persons  at  least :  F.  N.  B. 
114  D.,  116  K.,  Sarillc  v.  Iloherts,  Carth.  417.  But  all  the  other  cases  of  conspiracy, 
called  in  the  old  books  writs  of  conspiracy,  are  in  truth  nothing  else  but  action  upon 
the  case,  and  not  properly  writs  of  conspiracy  ;  though  in  most,  if  not  all  of  them,  it 
was  usual  to  insert  the  words  per  conspirationem  inter  eos  habitum  ;  and  these  actions, 
it  was  always  held,  might  be  brought  against  one  person  only:  F.  N.  B.  114  D., 
116  A.  K.,  Saville  v.  Roberts.  They  seem  either  to  have  been  first  given  by,  or  at 
least  to  have  been  first  introduced  after,  the  statute  of  21st  (commonly  called  33rd) 

{a)  The  points  marked  for  argument  on  the  pait  of  the  defendant  were  as 
follows  : — 

"  That  the  declaration  shews  no  cause  of  action  against  the  defendant :  That  it 
does  not  appear  that  the  conspiracy  was  for  the  purpose  of  injuring  the  plaintiff: 
That  it  does  not  appear  that  the  plaintiff  has  sustained  any  such  damage  or  injury 
from  the  conspiracy  complained  of  as  will  enable  him  to  maintain  this  action  :  That,  as 
the  plaintiff'  was  convicted,  no  action  lies  in  respect  of  the  grievances  complained  of  ; 
but  that,  if  the  conviction  was  wrong,  it  should  have  been  appealed  against  or  other- 
wise quashed  :  That  it  does  not  appear  how  the  information  last  mentioned  in  the 
declaration  was  determined, — whether  the  plaintiff'  was  convicted  or  not  thereon  :  And 
that  an  action  does  not  lie  for  causing  legal  proceedings  to  be  taken  against  a  party, 
where  he  is  convicted." 
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of  Eihv.  I,  which  o;ives'the  form  of  the  writ  in  these  actions,  'ad  respondendum,  &c. 
de  placito  conspii-ationis  et  transgressionis  : '  1 1  H.  7,  fo.  26  a.  In  the  present  case, 
there  seems  to  be  no  doubt  that  it  is  only  an  action  upon  the  case  in  the  nature  of 
a  conspiracy  ;  for,  the  damage  sustained  by  the  plaintiff  is  the  ground  of  the  action, 
and  not  the  conspiracy  ;  Sanlle  v.  Ihherts,  Bui.  N.  P.  14."  Here,  the  plaintiff  shews 
no  legal  damage  at  all  resulting  from  any  act  of  the  defendant.  That  which  is  alleged 
as  damage,  is  the  act  of  the  law  which  works  no  wrong  to  any  man.  In  Sedgwick  on 
damages,  2nd  edit.  p.  30,  it  is  said  :  "In  addition  to  the  great  class  of  moral  rights 
and  duties  which  the  law  does  not  attempt  to  protect  or  enforce,  there  are  [182]  many 
more  sufferings  inflicted  by  human  agency,  where  the  immediate  instruments  of  the 
injury  are  free  from  fault,  or  the  act  beyond  their  control.  In  these  cases  the  law 
does  not  seek  to  interfere.  It  is  only  legal  injury  that  sets  its  machinery  in  motion  : 
and  this  is  meant  by  the  maxim  that '  damiuim  absque  injuria '  gives  no  cause  of  action. 
'  If  the  defendants  have  only  pursued  the  path  presented  for  them  by  the  laws  from 
which  they  derive  their  existince,  they  have  committed  no  wrongful  act.  Though  the 
plaintiff  may  have  sustained  damage,  it  is  damnum  absque  injuria,  for,  the  act  of  the 
law,  like  the  act  of  God,  works  no  injury  to  any  one(rt)^.  There  must,  too,  not  only 
be  loss,  but  it  must  be  injuriously  brought  aliout  by  a  violation  of  the  legal  rights  of 
others.'  '  No  one,  legally  speaking,'  says  the  supi-eme  court  of  New  York,  '  is  injured 
or  damnified,  unless  some  right  is  infringed  '  "(i).  [Williams,  J.  Suppose  two  men 
conspire  to  make  it  appear  that  a  third  person  has  been  guilty  of  a  felony,  by  placing 
stolen  goods  upon  his  premises,  and  he  is  in  consequence  convicted, —  would  an  action 
lie  1]  If  the  conspiracy  was,  to  procure  the  conviction  of  the  third  party  by  means  of 
perjury.  Here,  that  which  is  alleged  for  damage  does  not  arise  from  the  unlawful 
conspiracy,  but  from  the  plaintiff's  being  found  upon  that  part  of  the  premises  where 
the  still  was,  and  the  officer  making  a  false  charge  against  him  upon  oath.  That 
clearly  is  too  remote  :  defendant  is  not  responsible  for  that.  [Williams,  J.  The 
plaintiff  will  probably  rely  upon  the  allegation  that  the  defendant  falsely  and 
maliciously  pretended  and  represented,  and  by  divers  false  and  fraudulent  means 
and  devices  made  it  appear  and  be  believed  that  it  was  the  plaintiff  who  [183]  had 
so  set  up  and  so  kept  such  stills,  and  was  the  proprietor  and  had  the  custody  thereof.] 
That  would  be  shifting  it  to  an  action  for  malicious  prosecution.  [Byles,  J.  The  only 
ground  of  damage  is  the  plaintiff's  being  legally  convicted.]  Just  so.  [Crowder,  J. 
'the  defendant's  act  of  conspiring  merely  caused  hira  to  get  possession  of  the  premises.] 
That  is  not  the  damage  alleged. 

Joyce,  contra  ('()-•  The  declaration  is  good  in  sub[184]-stance  ;  not  as  a  declara- 
tion for  a  malicious  prosecution,  the  conviction  beirrg  conclusive,  on  grounds  of  public 
policy :  Floyd  v.  Barker,  1 2  Co.  Kep.  23.     But  the  declaration  discloses  a  wrongful 

(a)'  First  Baptist  Church  v.  Sch'y  Tray,  K.  K.  Co.     5  Biirb.  S.  C.  K.  79. 

(i)  Mahmi  v.  Broivn,  1.3  Werrd.'iGI. 

(a)^  The  points  marked  for  ar'gument  orr  the  part  of  the  plairrtiff,  wer-e  as  follows  : — 

"  1.  That  it  appears  fr'om  the  declar-ation  that  the  defendarrt  was  guilty  of  an 
indictable  conspiracy,  arrd  that,  in  carrying  the  same  into  effect,  damage  resulted  to 
the  plaintitr,  and  that  such  damage  is  a  ground  of  action  : 

"  2.  That  it  is  immatei-ial  whether  the  conspir-acy,  or  the  acts  done  in  further-ance 
thereof,  were  for  the  purpose  of  injuring  the  plairrtiff,  sirch  irrjury  being  their  natural 
I'esull : 

" .'!.  That  it  also  appears  fr'om  the  declar'ation  that  the  defendant  obtairred  posses- 
sion of  the  plaintiff's  premi.ses  by  false  arrd  fr-arrdiilerrt  arrd  deceitful  rcpr-escntatiorrs 
for  illegal  |)urposes,  and  also  frarrdulerrtly  and  rrr.alicioirsly  r-epr-eserrtod  arrd  nrade  it 
appear'  that  he  was  the  keeper  of  the  stills,  iVc,  arrd  that  danrage  r'csrrlted  from  the 
false  I'epreseritatiorrs  irrterrdcd  by  the  (U'fcrrdarrt  to  be,  arrd  which  wcr-e  tlrrrs  acted  orr 
by  the  plairrtiff,  arrd  the  other  fr-arrdrrlerrt  arrd  nralicioirs  act.s  arrd  r('])r'Cserrtatiorrs  of  the 
deferrdarrt,  which  darrrage  is  a  gr'ourrd  of  actiorr  : 

"  4.  That  the  plaintiff"  has  sustairred  damage  by  the  wrong  of  the  deferrilarrt,  arrd 
is  corrsequeirtly  entitled  to  reparatiorr : 

"5.  That,  the  plairrtilfs  convictiorr  havirrg  bcerr  br-ought  about  by  the  corrspir-acy 
and  fraud  and  malice  of  the  deferrdarrt,  arr  actiorr  lies  in  respect  of  the  sumo  and  the 
damage  ther-eby  occasiorred  : 

"  G.  That  the  actiorr  irot  being  for  malicious  prosecution,  but  for  corrspiracy  and 
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act  on  the  part  of  the  defendant  and  anothei-,  whereltv  the  plaintiff'  has  sustained 
damage.  The  case  is  not  to  be  distinguished  from  Bleuitf  v.  Hill,  13  East,  13,  where 
the  owner  of  a  ship  was  held  to  l>e  entitled  to  maintain  an  action  against  the  captain 
(who  was  in  command  under  the  lords  of  the  Admiralty)  for  causing  the  forfeiture  of 
the  vessel  by  having  smuggled  goods  on  board.  [Erie,  C.  J.  There,  the  damage  was 
the  necessary  and  immediate  consequence  of  the  defendant's  illegal  act  Suppose  the 
plaintift'had  been  apprehended  and  convicted  as  a  receiver  of  stolen  goods, — have  you 
any  authority  for  saying  that  an  action  could  be  maintained  against  the  defendant 
T)ecause  he  brought  the  goods  upon  the  premises  I]  In  Comjnis's  Digest,  Action  upon 
the  Case  (A.),  it  is  laid  down,  that,  "  in  all  cases  where  a  man  has  a  temporal  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  upon  the  case  to  be  repaired 
in  damages."  "  So,  if  A.  brings  rude  persons  into  a  vintner's  house,  and  procures  them 
and  the  mob  to  cry  '  a  bawdy-house.'  by  which  the  mob  threw  stones  and  broke  the 
windows,  action  upon  the  case  lies,  for,  this  made  the  vintner  liable  to  a  prosecution  for 
a  disoixlerly  house  ;  for,  this  would  have  been  evidence  of  it.  [185]  J'lunlrt  v.  Gilmore, 
Fortescue,  211  "(«V  [Erie,  C.  J.  There  could  be  no  damages  for  the  contingency  of 
a  prosecution  which  might  never  take  place.]  This  declaration  discloses  a  wrongful 
act  by  the  defendant,  in  falsely  and  maliciously  representing  to  the  plaintiff'  that  he 
wanted  the  premises  for  a  lawful  purpose,  and  by  false  and  fraudulent  means  and 
devices  making  it  ajjpear  and  lie  lielieved  that  it  was  the  plaintiff'  who  set  up  and  kept 
the  stills  thereon,  and  so  causing  him  to  be  apprehended  and  convicted.  The  convic- 
tion is  only  conclusive  where  it  operates  in  rem.  It  is  said  that  this  is  a  novel  action  : 
but  it  is  no  objection  to  an  action  that  it  is  new  in  the  instance,  if  it  be  not  new  in  its 
principle  :  per  Ashhurst,  J.,  in  Pasley  v.  Freeman,  3  T.  E.  63  ;  per  Lord  EUenljorough, 
in  Ch'rmherlum  v.  n'illianimn,  2  M.  &  Selw.  415.  Lnmley  v.  Gye,  2  Ellis  &  B.  216,  was 
an  action  of  a  novel  character,  and  yet  it  was  held  to  he.  maintainable. 

Shaw,  in  reply.  The  damage  which  the  plaintiff'  sustained  did  not  result  immedi- 
ately and  as  a  legal  consequence  from  the  erection  of  the  stills  by  the  defendant,  but 
from  the  accidental  circumstance  of  the  plaintiff"  being  upon  that  part  of  the  premises 
which  he  had  demised  to  the  defendant  and  Savage  at  the  time  the  officer  came  to 
search  them.  [Williams,  J.  The  only  part  of  the  declaration  which  discloses  the 
semblance  of  a  cause  of  action,  is  that  which  alleges  that  the  defendant  and  Savage 
falsely  and  maliciously  pretended  and  represented,  and  by  divers  false  and  fraudulent 
means  and  devices  made  it  appear  and  be  believed  that  it  was  the  plaintiff  who  had 
so  set  up  and  so  kept  the  stills,  and  was  the  proprietor  and  had  the  custody  thereof 
and  that  by  means  and  in  conse-[186]-quence  thereof  the  plaintitT  was  apprehended 
and  convicted.]  If  that  part  of  the  declaration  be  material,  it  amounts  in  sulssfcince  to 
a  charge  of  malicious  prosecution.  [Williams,  J.  The  meaning  of  a  malicious  prosecu- 
tion is,  that  a  party  from  malicious  motives,  and  without  reasonable  or  probalile  cause, 
sets  the  law  in  motion  against  another  :  but  here  the  chai'ge  is,  not  that  the  defendant 
set  the  law  in  motion,  but  that  he,  from  some  malicious  motive,  so  acted  as  to  make 
it  appear  that  the  plaintiff'  was  the  guilty  party.  What  is  the  foundation  of  the  rule 
that  a  declaration  for  a  malicious  prosecution  must  allege  that  the  plaintiff'  was  acquitted 
or  the  prosecution  abandoned?]  In  Vanderhergh  v.  Blake,  Hardres,  194,  Lord  Hale 
says, — "  If  such  an  action  should  be  allowed,  the  judgment  would  be  blowed  off' by 
a  side-wind  :  and  so  in  other  actions,  as  if  a  man  be  convicted  of  perjury,  an  action 
upon  the  case  lies  not,  though  the  prosecution  were  malieous."  And  see  Parker 
V.  Langly,  10  Mod.  210,  Kennedy  v.  Reymlds,  1  Wils.  232,  and  C'otterell  v.  Jmies, 
11  C.  B.'713. 

fraud  committed  in  violation  of  the  statute-law,  the  fact  of  the  plaintiff's  conviction  is 
no  bar,  but  rather  matter  going  in  aggi'avation  of  damages  : 

"  7.  That  the  defendant  was  not  the  prosecutor,  and,  for  ought  that  appears,  did 
not  desire  to  piocure  the  conviction  of  the  plaintiff',  Init  rather  the  contrary  ;  and,  the 
action  being  thus  in  its  nature  es.sentially  dift'erent  from  an  action  for  malicious  prosecu- 
tion, any  rule  (supposing  it  to  exist)  that  a  person  who  has  been  convicted  by  means 
of  a  conspiracy  and  false  evidence  is  without  redress  for  the  damages  sustained,  does 
not  apply  to  the  present  case  : 

"  8.  That  in  actions  for  malicious  prosecutions,  no  such  rule  exists  as  that  just 
alluded  to." 

(rt)  This  latter  passage  is  not  found  in  the  later  editions  of  Comyns's  Digest. 
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Kki.e,  C  J.  I  am  of  opinion  tluit  f)ur  jiidgnicnt  upon  this  rlemuirer  ought  to  he 
for  the  defendant.  The  declaration  is  framed  as  if  this  were  an  action  upon  the  case 
in  the  nature  of  conspiracy.  That  form  of  action  lies,  not  for  the  conspiracy,  Ijut  for 
the  damage  sustained  by  the  plaintitl'  therefrom.  Now,  it  is  clear  upon  this  declara- 
tion that  the  conspiracy  was  not  the  pro.ximate  cause  of  the  damage  ;  nor  was  damage 
to  the  plaintiff  in  the  contemplation  of  the  parties.  The  defendant  and  Savage  con- 
spired to  take  the  premi.ses  for  the  purpose  of  working  a  still  and  doing  other  overt 
acts.  But  it  clearlv  was  no  part  of  the  intention  of  the  parties  that  the  plaintiff 
should  be  charged  with  the  illegal  acts  contemplated  by  them.  I  have  looked  [187] 
carefully  at  the  declaration  to  see  if  I  could  discover  if  the  declaration  could  be 
supported  as  alleging  a  damage  resulting  to  the  plaintiff  from  a  violation  of  any  legal 
right  of  the  plaintiff:  but  1  can  find  nothing  of  the  sort.  The  only  part  of  the 
declaration  which  at  all  approaches  to  such  ati  allegation  is,  the  statement  that  the 
defendant  and  Savage  falsely  and  maliciously  pretended  and  represented,  and  by 
divers  false  and  fraudulent  means  and  devices  made  it  appear  and  be  believed  that  it 
was  the  plaintiff  who  had  so  set  up  and  so  kept  such  stills,  and  was  the  proprietor  and 
had  the  custody  thereof  ;  and  that,  in  further  pursuance  of  the  conspiracy,  they  falsely 
and  maliciously  pretended  and  represented,  and  by  divers  false  and  fraudulent  means 
and  devices  made  it  appear  and  be  belie\ed  that  it  was  the  plaintiff'  who  so  manu- 
factured, had,  and  kept  such  goods  and  commodities,  materials  and  preparations 
respectively  in  manner  aforesaid.  I  am  not  aware  that  that  discloses  any  direct 
violation  of  any  legal  right  of  the  plaintiff.  Tiiere  is  no  statement  of  the  person  to 
whom  the  alleged  representations  were  made,  or  to  connect  them  with  the  coming  of 
the  officer  upon  the  premises  and  finding  the  plaintiff  there,  and  so  procuring  a  con- 
viction. The  declaration  is  partly  for  conspiracy  and  partly  for  overt  acts,  amongst 
which  there  might  possibly  be  some  which  might  indirectly  have  led  to  the  charge 
against  the  plaintiff.  If  the  declaration  did  amount  to  a  charge  that  the  defendant 
did  some  act  which  directly  caused  the  plaintiff  to  be  prosecuted  for  illicit  distillation, 
it  would  fall  within  the  rule  applicable  to  malicious  prosecutions,  as  charging  that  the 
defendant  and  Savage  used  the  excise-officer  as  an  instrument  in  their  hands  for  the 
prosecution  they  planned ;  and  then,  the  plaintiff  having  been  convicted,  he  could  not 
maintain  the  action.  It  has  been  decided  [188]  that  no  action  lies  against  a  witness 
for  uttering  false  statements  in  the  course  of  a  judicial  proceeding,  even  though  it  is 
alleged  to  have  been  done  falsely  and  maliciously  and  without  any  reasonalile  or 
proljable  cause,  and  damage  results  therefrom  to  the  plaintiff, — the  proper  course 
being  a  prosecution  for  perjury  ;  which  is  proliably  what  was  meant  by  Lord  Hale  iu 
rani/ijilif-rf/Ii  v.  lilah,  when  he  .says,  that,  to  allow  the  action  while  the  jntlgment  was 
in  force,  would  be  to  blow  the  judgment  off  by  a  side-wind.  If  the  declaration  had 
intended  to  chai'ge  a  conspiracy  and  damage  resulting  therefrom  to  the  ijlaintill',  it 
should  have  directly  alleged  it.  But  the  whole  tenor  of  this  declaration  is,  that  the 
defendant  and  Savage  by  their  acts  and  conduct  caused  a  semblance  of  guilt  to  affix 
on  the  plaintiff,  whereby  his  conviction  was  procured.  There  is  no  precedent  of  such 
a  declaration,  and  no  principle  upon  which  in  my  judgment  it  can  be  sustained  ;  and 
I  can  see  manj'  substantial  reasons  why  it  should  not  be.  I  therefore  think  the 
defendant  is  entitled  to  juilgment. 

Williams,  .J  I  also  am  of  opinion  that  this  declaration  cannot  be  supported, 
inasmuch  as  the  damage  alleged  was  not  the  legal  consei[uence  of  the  acts  which  aro 
imputed  to  the  defendant.  Proliably,  if  the  declaration  had  been  so  framed  as  to 
shew  that  the  damage  alleged  was  the  legitimate  con.secjucnce  of  the  defendant's  acts, 
it  would  in  substance  have  been  a  declaration  for  a  malicious  pro.sccution.  In  order 
to  avoid  that,  the  dcclaiation  has  been  ])ut  in  its  pr(!scnt  foiin.  The  conseipionce  i.s, 
that  it  fails  to  shew  upon  the  face  of  it  that  the  damage  complained  of  was  the  legal 
consequence  of  the  acts  attributed  to  the  rlefendant. 

Gkowdek,  .1.  I  am  of  the  same  opinion.  The  de-[189]-claration  clearly  cannot 
be  supported  as  a  declaration  for  a  malicious  prosecution.  Nor  is  it  a  declaration 
alleging  a  conspiracy  by  the  defendant  and  others  to  jilacc  the  plaintilV  in  such  a 
position  as  to  cause  him  to  be  convicted  of  keeping  and  using  illicit  stills.  The  aver- 
ment relied  on  by  the  plaintiff  is  that  which  alleges  that  the  defendant  and  Savage 
fals(>iy  aiifl  maliciously  piotended  and  represented,  and  by  (livers  false  an<l  fr.audulont 
means  and  dexices  madi!  it  ap])car  and  l)e  believed  that  it  was  the  plaint  ill'  who  so  set 
up  and  so  kept  such  stills,  and  was  the  proprietor  and  had  the  custody  thereof, — by 
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means  whereof  the  plaintiff',  who  was  found  upon  the  premises,  being  suspected  of 
being  the  proprietor  of  the  stills,  was  arrested  and  con\'ieted.  That,  as  it  seems  to 
me,  is  a  very  unintelligible  averment :  it  is  not  alleged  to  whom  the  representation 
was  made  :  there  is  no  averment  that  it  was  made  to  the  officer,  or  that  anything  was 
said  or  done  by  the  defendant  to  point  suspicion  to  the  plaintiff'.  It  can  hardly  be 
said  that  the  defendant  is  responsible  foi'  the  accident  of  the  plaintiff'  being  upon  the 
premises  when  the  officer  came  there.  When  fairly  looked  at,  none  of  the  averments 
shew  a  damage  naturally  and  as  a  legal  consequence  resulting  from  the  acts  of  the 
defendant.  The  arrest  and  conviction  of  the  plaintiff'  seem  to  have  been  the  result  of 
a  combination  of  circumstances  for  which  the  defendant  is  not  in  law  responsible. 

Byles,  J.  I  am  of  the  same  opinion.  The  declaration  carries  on  the  face  of  it 
an  air  of  suspicion,  because  it  is  quite  novel.  Mr.  Joyce  concedes  that  it  cannot  be 
sustained  as  a  declaration  charging  a  malicious  piosecution.  As  a  declaration  of  that 
sort,  it  wants  two  es.sential  ingredients  :  in  the  fir.st  place,  the  defendant  was  not  the 
promoter  of  the  prosecution  complained  of ;  [190]  and,  in  the  next  place,  the  termina- 
tion of  the  prosecution  is  not  shewn,  as  it  must  be,  to  have  been  in  favor  of  the 
plaintiff".  That  the  latter  should  be  shewn,  is  necessary  upon  two  grounds, — first, 
that  there  may  be  no  conffict  between  the  civil  and  the  criminal  law, — secondly, 
because  the  fact  of  a  conviction  having  taken  place  aft'ords  some  evidence  of  reasonable 
and  probable  cause.  The  next  question  is,  whether  the  action  can  be  sustained  as  an 
action  in  the  nature  of  conspiracy.  Cleaily  it  cannot  without  shewing  a  damage  to 
the  plaintiff'  legally  resulting  from  the  conspiracy  alleged.  There  are  two  facts  alleged 
from  which  the  damage  is  said  to  ha\e  Mowed  :  the  first  is,  that  the  defendant  and 
►Savage  obtained  possession  of  the  premises  by  means  of  a  false  and  fraudulent  repre- 
sentation and  pi'etence  ;  but  no  damage  is  alleged  as  the  consequence  of  that.  The 
only  other  fact  is,  that  the  plaintiff",  being  upon  the  premises  when  the  excise  officer 
visited  them,  and  being  suspected  of  being  concerned  in  the  working  of  the  stills,  was 
apprehended  and  convicted.  The  conviction,  however,  was  not  the  act,  or  the 
necessary  consequence  of  an  act,  of  the  defendant :  it  was  the  act  of  the  law  ;  and 
Actus  legis  nemini  facit  injuriam.  It  must  be  assumed,  for  the  purpose  of  this  action, 
that  the  plaintiff'  was  properly  convicted.  That  being  so,  the  conviction  was  for  that 
which  for  the  purposes  of  this  action  must  be  taken  to  have  been  the  plaintiff's  own 
act  The  proximate  cause  of  the  plaintiff's  conviction  was,  that  he  happened  to  be 
upon  that  part  of  the  premises  which  he  had  demised  to  Savage.  It  was  a  result 
which  it  cannot  be  supposed  was  contemplated  by  the  defendant.  Upon  neither 
ground,  therefore,  as  it  seems  to  me,  can  this  declaration  be  supported. 

Judgment  for  the  defendants  {a). 

[191]     Steward  v.  Gromett.     Nov.  11th,  1859. 

[S.  C.  29  L.  J.JC.  P.  170;  6  Jur.  N.  S.  776.] 

In  an  action  for  maliciously  and  without  reasonable  or  probable  cause  going  before 
a  magistrate  and  procuring  the  plaintiff'  to  be  held  to  bail  to  keep  the  peace,  it  is 
not  necessary, — as  in  the  ordinary  case  of  an  action  for  a  malicious  prosecution, — 
to  aver  that  the  proceeding  before  the  magistrate  was  determined  in  favor  of  the 
plaintiff';  such  a  proceeding  being  ex  parte,  and  the  truth  of  the  statement  made  by 
the  applicant  to  the  magistrate  not  being  controvertible. 

This  was  an  action  for  maliciously  and  without  reasonable  or  probable  cause  pro- 
curing the  plaintifT  to  be  held  to  bail  to  keep  the  peace. 

The  declaration  stated  that  the  defendant  falsely  and  maliciously,  anil  without  any 
reasonable  or  probable  cause,  made  information  upon  oath  before  John  Kichai'dson 
Fryer,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  county  of 
Norfolk,  that  the  plaintiff'  had  made  use  of  the  following  threats  towards  the  defen- 
dant,— "  If  I  could  have  happened  of  Gromett  on  the  fair  day,  I  would  have  given 
him  such  a  beating  as  he  never  had  before  ;  and  the  first  time  1  happen  of  him  any- 
where, I'll  give  him  a  good  beating ; "  and  that  for  the  said  threats  the  defendant  was 
afraid  that  the  plaintiff  would  do  him  some  grievous  bodily  harm  :  and  the  defendant, 

(a)  See  the  next  case. 
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upon  such  charge,  falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  the  plaintifl'  to  be  brought  and  to  appear  before  the  said  justice  and  John 
Mareon,  another  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  to 
answer  the  said  complaint,  and  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  caused  the  said  justices  to  order  and  adjudge  that  the  plaintitt'  should 
enter  into  his  own  recognizance  in  the  sum  of  401.,  with  two  sufficient  sureties  in  the 
sum  of  201.,  to  keep  the  peace  towards  Her  Majesty  and  all  her  liege  subjects,  and 
particularly  towards  the  defendaTit,  for  the  term  of  six  calendar  months  :  That  the 
defendant  then  falsely  and  maliciously,  and  without  any  leasonable  or  probable  cause, 
caused  the  said  justices  to  make  and  grant  their  warrant  to  convey  the  plaintiff  to 
the  castle  at  Swaft'hani,  [192]  in  the  said  county,  and  to  deliver  him  to  the  keeper 
thereof,  and  for  the  said  keeper  to  receive  the  plaintiff  into  his  custody  in  the  said 
gaol,  and  him  there  safely  keep  for  si.x  calendar  months,  unless  the  plaintiff  in  the 
meantime  should  enter  into  such  recognizance  with  such  sureties  as  aforesaid  to  keep 
the  peace  in  the  manner  and  for  the  time  aforesaid  :  That  the  defendant  under  the 
said  warrant  wrongfully  and  maliciously,  and  without  any  reasonable  oi'  probable 
cause,  procured  the  plaintiff  to  be  conveyed  in  custody  to  the  said  gaol,  and  there  to 
be  imprisoned  for  a  long  time,  to  wit,  for  si.x  calendar  months  ;  and  no  indictment 
hath  been  preferred  or  prosecution  commenced  against  the  plaintiff  for  the  said 
supposed  threats  and  breaches  of  the  peace  in  the  said  information  mentioned,  or  for 
any  or  either  of  them  :  And  that  the  said  prosecution  was  and  is  wholly  ended  and 
determinerl  as  aforesaid  :  By  means  of  which  premises  the  plaintifl'  was  imprisoned  for 
the  term  aforesaid,  and  injured  in  health,  and  suffered  great  an.viety,  and  was  put  to 
expense  in  defending  himself  from  the  said  prosecution  and  otherwise  in  relation  to 
the  premises,  and  was  interrupted  in  and  prevented  from  attending  to  his  necessary 
atl'airs  and  business,  and  from  earning  his  livelihood,  and  was  and  is  otherwise  injured. 
Claim,  5001. 

The  defendant  pleaded, — secondly,  that  the  said  prosecution  was  not  instituted 
with  the  view  of  indicting  the  plaintifl',  the  matter  charged  against  the  plaintiff  not 
being  an  indictable  offence,  but  merely  for  the  purpose  of  procuring  the  plaintiff  to  be 
bound  over  to  keep  the  peace,  or  to  be  detained  in  custody  if  he  could  not  find 
sufficient  sureties  to  keep  the  peace,  for'  such  time  as  one  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  should  think  fit ;  that  he  the  defendant  entirely 
succeede<l  in  such  prosecution  ;  and  that  the  plaintiff  was  detained  in  custody  for  six 
[193]  calendar  months,  being  the  time  which  the  said  justices  in  the  declaration 
secondly  mentioned  thought  fit,  during  the  whole  of  which  time  the  plaintiff  was 
unable  to  find  sufficient  sureties  to  keep  the  peace,  which  was  the  imprisonment  in  the 
declaration  mentioned  ;  and  that  the  said  prosecution  ended  and  determined  by  reason 
of  the  expiration  of  six  calendar  months,  and  not  otherwise. 

The  plaintiff  demurred  to  this  plea,  the  ground  of  demurrer  sbited  in  the  margin 
being  "tfiat  the  defen<lant's  success  in  his  application  foi-  surety  of  the  peace  does  not 
shew  that  his  pi-oceediiig  was  not  malicious  and  without  ])robaiilc  cause,  nor  bars  the 
plaintiff's  right  of  action  under  such  wrongful  proceeding."     .Joinder. 

David  Keane,  in  support  of  the  demurrer.  The  plea  is  clearly  bad.  The  fact  of 
the  defendant's  application  to  the  magistrate  being  gi-anted  does  not  shew  that  his 
proceeding  was  not  malicious  and  without  reasonable  or  probable  ('ause  ;  for,  if  the 
articles  or  information  laid  before  him  are  sufficient  in  themselves,  and  the  applicant 
pledges  his  oath  to  the  truth  of  the  statements  therein,  the  magistrate  has  no  dis- 
cretion. A  precedent  for  a  declaration  of  this  sort  is  to  bo  found  in  '2  Chitty  on 
Pleading,  7th  edit,  by  Cireening,  p.  444.  In  general,  to  support  an  action  for  a 
malicious  prosecution,  it  must  lie  shewn  that  the  charge  was  false,  and  made  maliciously 
and  without  rcison.able  or  probable  cause,  and  that  the  plaintiff  thoi'ol>y  suslained 
injury,  and,  fiutlun-,  that  the  prosecution  terminated  in  favor  of  the  plaintiff,  or  that 
it  was  abandoned.  Hut  this  l.asl  is  only  necessary  where  the  ])rocecding  is  of  such  a 
nature  that  the  party  had  an  opportunity  of  defending  himself  ag.iinst  it  :  the  rule 
docs  not  apply  wheie  tin;  proceeding  is  ('x  parte.  The  earliest  autliority  for  [194]  an 
action  of  this  sort  is  to  be  found  in  KoUe's  .^l)ridgnicnt.  Action  sur  Case  (C),  "  I'^n 
Courts  of  Justice,"  pi.  1,  where  it  is  .said:  "Si  A.  exhibit  faux  articles  al  un  Master 
del  Chancerie  vers  B.  sur  que  B.  est  lie  al  good  behaviour,  B.  avera  action  sur  lo  case 
vers  A.  pur  cest  deceit  et  vexacion.  Fasch.  17  Jac.  B.,  enter  Allen  it  .<im  Feme, 
I'lainliffn,  and  Gonursall,  Defendant,  adjudge  per  totam  curiam:  Mich.   17  Jac.  B., 
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enter  Bradley  and  Jones,  adjudge "  (a).  The  Writ  de  Seciiritate  Pacis  [195]  "  lieth 
when  a  man  is  in  fear  or  doubt  that  another  will  beat  or  assault  him,  and  lieth 
properly  where  one  man  doth  threaten  another  man  to  kill,  beat,  or  assault  him  ;  then 
may  he  come  into  the  Chancery,  and  pray  to  have  such  a  writ  unto  the  sheriff : " 
Fitz.  N.  B.  79,  where  the  forms  of  the  writ  and  attachment  are  given.  [Erie,  C.  J. 
An  action  lies  for  maliciously  holding  a  man  to  bail.  There  is  no  judgment  of  any 
tribunal  there  ;  and  therefore  an  action  lies  if  the  party  falsely  swears  that  which 
enables  him  to  arrest  the  plaintiff.  The  statute  34  Edw.  3,  c.  1,  creating  justices  of 
the  peace,  constitutes  them  a  judiei.il  trilnnial.]  In  cases  of  this  sort  they  do  not 
judge  of  the  truth  of  the  matters  alleged  before  them.  In  an  action  for  maliciously 
holding  the  plaintiff  to  bail,  before  the  statute  1  &  2  Vict.  c.  110,  the  lecord  would 
shew  whether  or  not  there  was  probable  cause  for  the  arrest :  but,  since  that  statute, 
the  record  furnishes  no  means  of  ascertaining  whether  or  not  the  party  was  in  such  a 
position  as  to  warrant  the  application  for  the  judge's  order.  In  Daniels  v.  Fieldiwj, 
16  M.  &  W.  200,  206,  Kolfe,  B.,  says :  "The  foundation  on  which  such  an  action  must 
now  rest  is,  that  the  party  obtaining  the  capias  has  imposed  on  the  judge  by  some 
false  statement,  some  suggustio  falsi  or  suppressio  veri,  and  has  thereliy  satisfied  him, 
not  only  of  the  existence  of  the  debt  to  the  requisite  amount,  but  also  that  there  is 
rea.sonable  ground  for  supposing  the  debtor  is  about  to  quit  the  country.  But,  how 
will  it  be,  if,  without  any  such  fraud  or  falsehood,  a  plaintiff,  upon  an  affidavit  fairly 
stating  the  [196]  facts,  succeeds  in  satisfying  a  judge  that  the  defendant  is  about  to 
quit  the  country,  and  so  obtains  an  order  for  a  capias  to  arrest  the  defendant,  even 
though  he  may  not  himself  believe  that  the  defendant  does  intend  to  le;ive  the 
country?  If,  indeed,  the  part}' arrested  had  not  such  intention,  he  has  the  power, 
under  s.  6,  of  making  a  substantive  application  to  a  jndge  or  to  the  court,  praying  to 
be  discharged  out  of  custody ;  and  this  will  be  done  as  a  matter  of  course,  if  the  parly 
arrested  succeeds  in  satisfying  the  judge  or  court  that  he  has  not  nor  ever  had  the 
intention  imputed  to  him.  But  such  discharge  affords  no  ground  of  action  against 
the  partv  at  whose  instance  the  party  discharged  has  been  held  to  bail,  provided 
only  that  the  original  order  of  the  judge  has  been  fairly  obtained,  it  is  essential, 
under  the  present  statute,  that  the  plaintiff  in  an  action  for  a  malicious  arrest 
should  allege  falsehood  or  fraud  in  obtaining  the  original  order.  The  action  is  in 
its  character  similar  to  an  action  for  a  malicious  prosecution  on  a  ciiminal  charge, 
and  the  declaration  ought  therefore,  in  analogy  to  the  course  of  pleading  in  such 

(a)  Translated,  Viner's  Abridgment,  Actions  [for  Words],  (C.  a.),  pi.  1  ;  in  the 
margin  of  which  reference  is  made  to  the  case  of  Bradlei/  v.  Joins  in  Godbolt,  240. 
"  In  an  action  upon  the  case,  the  case  was  that  the  defendant  did  exhibit  articles 
against  the  plaintiff  in  the  Chancery  before  Dr.  Gary,  and  thei'c  swore  the  articles ; 
and  afterwards  he  sued  in  the  King's  Bench,  and  had  process  out  of  that  court  upon 
the  articles  sworn  in  Chancery  ;  and -for  this  an  action  upon  the  case  was  brought,  and 
it  was  adjudged  that  the  action  would  lie.  The  articles  exhibited  in  the  Chancery 
were,  that  the  plaintiff,  beitig  an  attorney  at  law  was  a  mainteinor  of  juries  and  causes, 
and  a  barretor  ;  and  the  defendant  prayed  the  peace  against  him  in  the  King's  Bench. 
And  in  this  case  it  was  resolved, —  1.  That  a  man  might  pray  the  peace  or  good 
behaviour  of  any  other  man  in  any  of  the  King's  courts ;  but  then  it  must  be  done  in 
due  form  of  law  ;  and,  if  he  do  it  so,  no  action  upon  the  case  will  lie,  as  it  was  resolved 
27  ]*]liz.,  in  Cutler  <:('•  Diroii's  case,  in  the  King's  Bench.  But  it  was  agreed,  that,  if  a 
man  sueth  in  a  court  which  hath  not  jurisdiction  of  the  cause,  an  action  upon  the  case 
will  lie,  but  not  where  the  court  hath  jurisdiction  of  the  cause.  2.  It  was  resolved 
that  the  action  did  lie  in  the  case  at  Bar,  because  he  did  exhibit  the  articles  in 
Chancery,  and  did  not  pursue  them  there  :  for,  when  he  had  sworn  the  articles  in  the 
Chancery,  he  could  not  have  a  supplicavit  out  of  the  King's  Bench ;  and  the  oath  and 
affidavit  in  the  Chancery  doth  remain  as  a  scandal  upon  record.  3.  It  was  resolved, 
that,  when  a  thing  doth  concern  the  commonwealth,  the  same  doth  concern  every  one 
in  particular.  And  so  it  is  lawful  for  any  man  to  require  the  good  behaviour  of 
another,  for  the  putilicgood:  Interest  etenim  reipublica' ut  malificia  punientur.  4.  It 
was  resolved  that  the  action  did  lie.  because  the  defendant  made  the  articles  in 
Chancery  but  a  colour  of  the  good  behaviour:  and,  although  that  the  King's  Bench 
might  grant  the  good  behaviour  without  any  articles  preferred,  yet,  when  first  they 
begin  in  another  court,  they  ought  to  follow  the  cause  there." 
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actions,  to  state  what  the  false  chai'ge  or  statement  was  by  which  the  judge  has  been 
misled."  But,  in  a  proceeding  of  this  nature,  the  magistrate  can  go  into  no  inquiry 
as  to  the  truth  of  the  allegations  made  before  him  :  no  examination  or  explanation  is 
admissible,  unless  the  threats  are  ambiguous  in  their  character.  The  subject  is  dis- 
cussed at  length  in  Dalton's  Country  Justice,  c.  116,  p.  207,  and  also  in  Burn's  Justice, 
title  Surety  of  the  Peace.  In  Dalton,  p.  269,  it  is  said  :  "  If  the  justice  of  the  peace 
shall  perceive  that  this  surety  for  the  peace  is  demanded  merely  of  malice,  or  for 
vexation  only,  without  any  just  cause  of  fear,  he  may  .safely  deny  it.  As  in  common 
experience  we  find  it,  that,  where  A.  shall  upon  just  cause  come  befoi'e  the  justice, 
B.  likewise  will  crave  the  peace  [197]  against  A.  (and  will  perhaps  surmise  some 
cause),  but  yet  will  nevertheless  be  content  to  surcease  his  suit  and  demand  against  A., 
so  as  A.  will  relinquish  to  have  the  peace  against  him :  here  the  justice  shall  do  well 
(as  I  think)  not  to  be  too  forward  in  granting  the  peace  thus  required  by  B.,  but  to 
persuade  him,  and  to  shew  him  the  danger  of  his  oath  which  he  is  to  take  ;  but  yet, 
if  B.  will  not  be  persuaded,  Ijut  will  take  his  oath  that  he  is  in  fear  (where  indeed  he 
neither  doth  fear  nor  hath  cause  to  fear),  this  oath  shall  discharge  the  justice,  and  the 
fault  shall  remain  upon  such  complainant."  A  binding  to  the  good  behaviour  is  nob 
by  way  of  punishment,  but  it  is  to  shew  that,  when  one  has  broke  the  good  behaviour, 
he  is  not  to  be  trusted  :  per  Holt,  C.  J.,  Trin.  1  Annaj,  B.  li.  Farr.  29,  in  the  case  of 
Tim  Queen  v.  Rogers,  Vin.  Abr.  Good  Behaviour  (A.).  That  a  person  against  whom 
articles  of  the  peace  are  exhibited,  is  not  entitled  to  controvert  that  which  is  sworn 
against  him,  is  clear  from  Lmxl  I'ane'ts  case,  13  East,  171,  n.,  The  King  v.  Dolierly, 
13  East,  171,  The  Qiwenv.  Treyarthm,  5  B.  &  Ad.  678,  The  Queen  v.  Dunn,  12  Ad.  &  E. 
599,  4  P.  &  D.  415,  and  The  Queen  v.  MaUinson,  16  Q.  B.  367  (o)'.  In  Venafra  v. 
JohnHon,  10  Bingh.  301,  3  M.  &  Scott,  iS47,  which  was  an  action  against  the  defendant 
for  tiiking  the  plaintitl  to  a  police-otlice,  and  causing  him  to  be  imprisoned  without 
reasonable  or  probable  cause,  on  a  charge  that  he  had  uttered  menaces  against  the 
defendant's  life, — a  new  trial  was  directed,  on  the  ground  that  it  was  not  for  the  judge 
alone  to  determine  whether  the  menaces  justified  the  charge,  but  that  it  should  have 
been  left  to  the  jury  to  determine  whethei'  tile  defendant  Ijolieved  the  menaces,  before 
the  judge  decided  whether  oi'  not  there  was  [198]  reasunalile  and  probable  cause  for 
the  charge  ;  Init  it  was  never  doubted  that  the  action  would  lie ;  and,  on  the  second 
trial,  the  plaintiff  obtained  a  verdict  with  1001.  damages:  see  6  Car.  &  P.  50. 

Couch,  contra  (a)-.  This  action  is  really  without  precedent.  I'enafra  v.  Johnson, 
which  is  the  only  authority  that  at  all  appioaches  the  present  case,  was  the  ordinary 
case  of  an  action  for  maliciously  preferring  a  false  charge  against  the  plaiiitifl',  which 
the  defendant  failed  to  appear  at  the  sessions  to  substantiate.  That  clearly  is  no 
authority  for  the  maintenance  of  an  action  like  this.  So,  in  the  case  put  in 
KoUe's  Abridgment,  it  does  not  appear  that  the  falsity  of  the  articles  had  not  been 
ascertained  by  indictment  for  perjury.  In  Comyns's  Digest,  Action  upon  the  Case 
for  Misfea.sance  (A.  0),  it  is  said  that  an  action  upon  the  case  lies  for  any  malicious 
act  to  the  damage  of  another, — as,  '  if  a  man  malitiose  take  a  false  oath  before 
a  connnittee,  whereby  the  plaintiff  is  damaged  :  but,  whether  it  lies  iieforo  a  con- 
\'iction  for  this,  dub.  Broad  v.  JJaiicuck,  1  Sid.  50."  in  J'Jijrcs  v.  Sedijewkke,  Cro. 
Jac.  601,  which  was  an  action  on  the  case  for  that  the  defendant  made  a  false 
atlidavit  in  Chancery  that  the  plaintiff  made  a  rescue,  by  reason  of  which  false  oath 
the  plaintiff  was  imprisoned  and  put  to  great  expense, — it  was  moved  in  arrest 
of  judgment,  "that  this  action  lies  not;  for,  when  an}'  one  takes  an  oath  in  a 
court,  the  court  always  presumes  it  to  l)e  true  until  his  oath  is  dis|)roved,  and  he 
be  convicted  of  perjury  by  intliclment,  or  censme  in  the  stur-cliambei',  or  other- 
[199]-wise,  aufl  not  in  an  action  upon  the  case;  for,  it  would  lie  mischievous  if  the 
truth  or  falsehood  of  an  oath  should  be  tried  by  action  upon  tlie  case.  And  as  to 
that  ])oint  was  cited  21  Ass.,  that  action  upon  the  case  lies  not  against  an  indictor,  for 
that  he  did  it  upon  his  oath;  and  the  case  of  JJamjiarl  v.  Synrpson,  in  the  Common 
Pleas  (Cro.  Eliz.  520),  where  it  was  resolved,  that,  where  an  action  upon  the  ease  was 

(a)'  See  The  King  v.  I'iuhcU,  2  ]5urr.  S06. 

(«;'-  The  points  marked  for  argument  on  the  part  of  the  dcicudant,  were, — "That 
the  declaration  is  bad  for  not  siiewing  that  the  plaintiff  is  entitled  to  sue  ;  and  that, 
as  appears  from  the  plea,  the  proceeding  complained  of  in  I  he  dccl.-iration  did  not 
terminate  in  the  plaintiff's  favor." 
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brought  against  the  defendant,  supposing  that  he  gave  false  testimony  concerning  the 
value  of  a  jewel,  judgment  was  that  the  action  lay  not,  for  then  every  one  should  be 
diawn  in  question  by  actions  upon  the  case,  which  would  be  inconvenient."  The  court 
assented  to  that  argument,  and  held  that  the  action  would  not  lie((().  In  h'ei/iwhh  v. 
Kennedy,  1  Wils.  232,  it  was  held  that,  if  the  condemnation  of  goods  for  not  entering 
and  paying  duty,  l)y  sub-commissioners,  be  reversed  by  the  commissioners  of  appeal 
in  Ireland,  an  action  for  a  malicious  prosecution  does  not  lie  against  the  informer  ;  for, 
the  judgment  of  the  sub-commissioner  shews  there  was  a  foundation  for  the  informa- 
tion and  prosecution.  In  ll'hiticorth  v.  Hall,  i  B.  &  Ad.  695,  where  it  was  held,  that, 
in  an  action  for  maliciously  suing  out  a  commission  of  bankrupt,  it  must  be  averred 
and  proved  that  the  commission  was  superseded  before  the  commencement  of  the 
action,  Parke,  J.,  says, — "  It  seems  to  be  involved  in  the  proposition  that  the  commis- 
sion was  sued  out  without  reasonable  and  probable  cause,  that  such  commission  must  be 
superseded  before  the  action  be  commenced  ;  for,  the  very  existence  of  the  commission 
would  be  some  [200]  evidence  of  probable  cause."  So,  in  Mcllor  v.  Baddeleij,  2  C.  &  M. 
67.5,  i  Tyrwh.  962,  where,  in  an  action  on  the  case  against  a  party  for  maliciously 
and  without  probable  cause  causing  an  information  to  be  laid  against  the  plaintiff  for 
trespassing  on  land  in  pursuit  of  game,  in  the  day-time,  under  stat.  1  &  2  W.  4,  c.  32,  and 
thereby  causing  him  to  be  convicted  and  imprisoned  by  a  justice  of  the  peace,  the  plaintiff 
did  not  appeal  against  the  conviction  pursuant  to  the  44th  section  of  that  statute,  but 
suffered  the  imprisonment  under  the  conviction,  and  the  conviction  was  still  subsisting, 
— it  was  held  that  the  action  was  not  maintainable.  In  giving  judgment,  the  court  say, 
— "  We  are  of  opinion,  that,  to  support  this  action,  it  was  necessai  y  that  there  should 
have  been  proof  of  a  prosecution  which  had  been  discharged  and  put  an  end  to,  and 
also  of  want  of  probable  cause,  and  a  damage  sustained  in  consequence  of  the  prose- 
cution." [Erie,  C  J.  If  you  shew  that  the  magistrates  here  acted  judicially,  deciding 
between  the  parties,  you  advance  your  argument  a  long  way.]  In  Buller's  Nisi  Prius, 
12,  it  is  said,  that,  "If  a  man  sue  me  in  a  proper  court,  j'et  if  his  suit  be  utterly 
without  ground  of  ti'uth,  and  that  certainly  known  to  himself,  I  may  have  case  against 
him  for  the  undue  vexation  and  damage  that  he  putteth  me  unto  by  his  ill  practice. 
But  two  cautions  are  to  be  observed  to  maintain  actions  in  these  cases, —  1.  The  new 
action  must  not  be  brought  before  the  first  be  determined,  because  till  then  it 
cannot  appear  that  the  first  was  unjust ;  Fard  v.  Xun,  B.  R.,  T.  5  G.  3  ;  Leuis  v. 
Farrel,  1  Stra.  114 — 2.  I  hat  there  must  be  not  only  a  thing  done  amiss,  but  also  a 
damage  either  already  fallen  upon  the  party,  or  else  inevitable  ;  and  therefore,  if  a 
man  forge  a  bond  in  my  name,  I  can  have  no  action  till  I  am  sued  upon  it."  In 
Morgan  v.  Hughes,  2  T.  R.  225,  231,  Buller,  J.,  says:  "The  [201]  grounds  of  a 
malicious  prosecution  are, — first,  that  it  was  done  maliciously, — and,  secondly,  without 
probable  cause.  The  want  of  probable  cause  is  the  gist  of  the  action  :  but  that  is  not 
stated  here  ;  for,  it  should  have  been  shewn  on  the  face  of  the  record  that  the  prosecu- 
tion was  at  an  end.  Saying  that  the  plaintiff  was  'discharged  '  is  not  sufficient:  it  is 
not  equal  to  the  word  'acquitted,'  which  has  a  definite  meaning.  Where  the  word 
'  acquitted '  is  used,  it  must  be  understood  in  the  legal  sense,  viz.  by  a  jury  on  the 
trial.  But  there  are  various  ways  by  which  a  man  may  be  discharged  from  his 
imprisonment,  without  putting  an  end  to  the  suit.  If,  indeed,  it  had  been  alleged 
that  he  was  discharged  by  the  grand  jur3''s  not  finding  the  bill,  that  would  have  shewn 
a  legal  end  to  the  prosecution.  Neither  is  there  any  distinction  between  a  malicious 
commitment  and  a  malicious  prosecution.  The  present  is  more  like  the  case  of  an 
action  for  maliciously  holding  to  bail  than  any  other ;  in  which  case  it  must  be  shewn 
that  there  is  an  end  to  the  suit."  Norrkh  v.  liielmrds,  3  Ad.  <fe  E.  733,  5  Nev.  &  M. 
268,  is  an  authoritj'  to  the  same  effect.  It  was  there  held  that  proof  that  a  plaintiff 
had  not  declared  in  an  action  removed  by  habeas  corpus  within  two  terms,  is  not 
sufficient  evidence  of  a  determination  of  the  suit  to  support  an  action  for  malicious 
arrest.  [Williams,  J.  I  observe  in  that  case,  that,  upon  inikinson  v.  Hourl,  M.  &  M. 
495,  being  cited,  where  it  was  held,  that,  to  support  an  action  for  a  malicious  arrest, 
it  must  appear  from  the  mode  in  which  the  first  suit  terminated  that  it  had  no  founda- 

(a)  Montague,  C.  J.,  and  Doderidge  and  Chamberlain,  JJ.  ;  but  Houghton,  J., 
held  the  contrary, — "  for,  being  averred  to  be  false,  the  action  is  well  maintainable, 
for  he  is  damnified  by  that  false  oath  ;  and  there  is  not  any  reason  he  should  be  with- 
out remedy." 
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tioi), — Patteson,  J.,  says  :  "  A  stet  processus,  by  which  the  suit  was  ended  in  JFilkinsan 
V.  IIoiccI,  would  not  only  be  no  evidence  that  the  suit  was  without  foundation,  but 
would  be  prima  facie  evidence  the  other  way,  the  suit  being  thus  concluded  by  consent 
of  the  parties."]  There  is  a  manifest  distinction  between  [202]  a  proceeding  of  this 
kind,  where  the  pai'ty  merel}'  goes  before  the  magistrate  and  makes  a  complaint  viva 
voce,  and  the  more  formal  proceeding  of  e.\bil)iting  articles  of  the  peace.  All  the  cases 
cited  are  of  proceedings  of  the  latter  desci'iption.  [Erie,  C.  J.  In  Burn's  Justice, 
Sui'ety  of  the  Peace,  g  iv.,  it  is  said  that  "A  person  demanding  sureties  of  the  peace 
(whetlier  it  be  in  the  first  instance  before  a  single  justice  for  immediate  security,  or  by 
exhibiting  articles  before  the  justices  in  session,)  swears  only  to  his  own  apprehensions, 
of  which  no  other  person  can  form  an  adequate  judgment ;  from  which  it  has  been 
deduced  by  the  judges,  in  many  cases,  as  a  general  lule,  that  articles  of  the  peace 
cannot  be  resisted  on  any  ground,  except  by  shewing  direct  evidence  of  express  malice  ; 
such  as,  declarations  to  that  effect;  but  not  inferred  malice,  collected  from  general 
reasoning  or  collateral  circumstances :  and,  moreover,  that,  whenever  particular  facts 
of  violence  are  stated  by  the  complainant,  it  is  not  permitted  for  the  defendant  to 
controvert  them  ;  for,  they  must  be  taken  to  be  true,  till  negatived  through  the  medium 
of  an  appropriate  prosecution."  And  for  this  are  cited  The  Queen  v.  Dunn,  12  Ad.  &  E. 
59y,  4  P.  &  D.  415,  and  The  King  v.  stanhope,  12  Ad.  ife  E.  620,  n.  If  the  matter  is 
coutroveitible,  Mr.  Keane's  argument  fails.  Is  it  clear  that  the  magistrate  could  hear 
the  plaintiH'  when  brought  before  him?]  The  passage  cited  from  Dalton's  Justice 
shews  that  the  magistrate  has  some  discretion.  [Erie,  G.  J.  The  case  of  Fenafra  v. 
Johnson,  10  Bingh.  301,  3  M.  &  Scott,  847,  seems  to  me  to  be  precisely  in  point.]  It 
is  submitted  that  the  action  is  not  maintainable,  unless  it  can  be  brought  within  the 
rule  as  to  actions  for  malicious  prosecutions,  which  is,  that  the  plaintiff  must  allege 
and  prove  such  a  tei'mination  of  the  proceeding  as  to  shew  that  it  was  brought 
maliciously  and  [203]  without  iea.sonable  or  prol)able  cause.  [Crowder,  J.  Have 
you  any  authority  for  saying  that  there  is  a  diHcrence  between  a  summary  application 
of  this  sort  and  the  more  formal  proceeding  by  articles!]  No  case  has  been  found: 
but  the  two  modes  of  proceeding  are  not  analogous :  if  the  magistrate  declines  to 
interfere,  the  party  may  still  go  to  the  sessions. 

Keane  was  not  heard  in  reply. 

EuLE,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  for  the 
plaintili'.  It  is  an  action  against  the  defendant  for  falsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  making  information  on  oath  before  a  magistrate  that 
the  plaintiff  had  used  threatening  language  to  him,  whereby  lie  went  in  fear  of  bodily 
harm,  and  so  procuring  a  warrant  under  which  the  plaintilf  was  incarcerated  in  the 
castle  at  Swati'ham,  for  want  of  sureties,  for  a  period  of  six  months.  It  is  admitted 
on  the  pleadings  that  the  defendant  ilid  falsel3'  and  maliciously,  and  without  reason- 
able or  probable  cause,  pi'ocure  that  wrong  to  be  done  to  the  plaintili';  and  the  ([ues- 
tion  is  whether  the  decleration  shews  enough  to  entitle  the  plaintiff  to  maiutjiin  an 
action  for  that  wrong.  This  is  in  some  sort  an  action  for  a  malicious  proscc-utiun  ; 
and  it  has  been  contended  by  Mr.  Couch,  for  the  defendant,  that  the  case  falls  witliin 
the  ordinary  rule  applicable  to  such  actions,  that  the  plaintili'  must  shew  that  the 
proceeding  teiminated  in  his  favor,  and  that  no  action  lies  where  they  are  shewn  to 
ha\e  terminated  against  the  accused.  But  I  am  of  opinion  that  the  distinction  taken 
by  Mr.  Keane  removes  that  objection,  and  shews  that  that  rule  docs  not  apply  to 
this  ca.se,  because  the  proceeding  before  the  magistrate  being  founded  upon  a  state- 
ment which  the  ])arty  charged  is  not  at  liberty  to  con-[204]  trovert,  is  an  ex  parte 
jirdeecding,  ami,  although  it  attains  the  result  which  is  sought,  it  is  not  a  juilgmcnt, 
but  is  in  the  nature  of  a  writ  or  process.  Jt  is  not  like  the  case  of  an  applieation  to 
a  magistrate  upon  a  matter  on  which  he  is  to  exercise  his  fiiscietion  :  there,  the  injury 
sustained  by  the  party  is  the  act  of  the  law,  and  theicfoie  no  action  lies  nidess  the 
person  who  sets  the  magistrate  in  motion  is  actuated  by  malice.  Hut  heie  the  law 
was  diiectly  put  in  motion  by  the  dcfenilant  against  tlie  jjlaintili',  anil,  it  must  be 
assumed,  falsely  and  maliciously  and  without  rciisonable  or  probable  cause.  If  a  ])arty 
goes  before  a  judge,  under  the  1  &  2  Vict.  c.  1 10,  with  an  atlidavit  of  debt  foi'  the 
purpo.so  of  procuring  a  capias  to  arrest  his  debtor,  upon  a  suggestion  that  ho  is  going 
abroad,  and  that  is  done  falsely  and  maliciously,  and  without  reasonable  or  piobablc 
cause,  an  action  lies  So,  if  a  party  go  to  the  court  of  l^Hieen's  ISeiich,  and  mali- 
ciously exhibit  articles  of  the  peace  against  another,  supported  by  a  false  oath  that 
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such  other  had  used  threats  against  him,  his  statement  being  incontrovertible,  it  is 
clear  to  my  mind  that  an  action  would  lie.  Can  i'  make  any  difference  that  here 
the  proceeding  took  place  liefore  a  magisti'ate  ?  It  seems  to  me  that  the  two  proceed- 
ings are  quite  analogous  ;  the  same  remedy  is  sought,  only  by  a  different  mode.  As 
in  the  one  case  the  truth  of  the  articles  cannot  be  controverted,  so  in  the  other  the 
statement  made  before  the  magistrate  upon  oath  cannot  be  conti'adicted  by  the 
accused.  There  is  not  the  least  sign  of  authority  to  shew  that  the  magisti'ate  had 
any  discretion,  so  that  the  plaintiff  might  have  had  a  decision  in  his  favor.  In  Burn's 
Justice,  sureties  of  the  peace  are  ti'cated  as  being  subject  to  precisely  the  same  rule 
as  articles  of  the  peace  at  the  sessions  or  in  the  court  of  Queen's  Bench,  in  respect  of 
their  truth  being  incontrovertible.  And  there  is  strong  [205]  reason  for  assuming 
that  to  be  the  true  state  of  the  law  ;  the  fact  of  there  being  no  authority  exactly  in 
point  as  to  sureties  of  the  peace,  may  well  be  accounted  for  b}'  supposing  that  no  one 
has  entertained  doubt  enough  upon  it  to  take  the  opinion  of  any  court.  But  as  far 
as  authority  goes.  The  Kinij  v.  Ihhertij,  13  East,  171,  and  Fi-nafra  v.. Johnson,  10  Bingh. 
301,  3  M.  &  Scott,  847,  are  in  favor  of  the  plaintiff.  In  the  latter  case,  Johnson  made 
precisely  the  same  application  to  the  justices  as  was  made  here,  and  they  exercised 
a  precisely  analogous  jui-isdiction,  the  only  difference  being  that  there  the  magistrates 
held  the  plaintiff  to  bail  for  his  appearance  at  the  sessions,  whereas  here  the  magis- 
trate at  once  committed  the  plaintiff  to  gaol  until  he  should  find  the  required  sureties  : 
and  it  was  there  decided  by  implication  that  the  proceeding  before  the  magistrate 
was  incontrovertible  ;  for,  the  court  held  that  the  judge  was  wrong  in  not  leaving  it 
to  the  jury  to  .say  whether  or  not  the  defendant  believed  the  menaces  when  he  put 
the  law  in  motion  against  the  plaintiff.  If  Mr.  Couch's  argument  to-day  is  right; 
the  counsel  and  the  court  in  that  case  were  all  wrong.  Upon  principle,  therefore,  and 
upon  authority,  it  seems  to  me  that  the  argument  for  the  plaintifi'  in  this  case  ought  to 
prevail. 

Williams,  J.  I  am  of  the  same  opinion.  This  is  an  action  for  maliciously  and 
without  reasonable  or  probable  cause  procuring  certain  magistrates  to  commit  the 
plaintiff  to  gaol  until  he  found  sureties  of  the  peace.  It  is  not  and  could  not  be  con- 
tended that  the  action  was  not  maintainable  provided  the  plaintiff  duly  complied  with 
the  rule  as  stated  in  the  notes  to  S'lenniil  v.  Ilogij,  1  Wms.  Saund.  228  a.  n.  (f),  and  by 
Parke,  J  ,  in  Whihvmih  v.  HaU,  2  B.  &  Ad.  695,  and  by  the  court  of  Exchequer  in 
Melloi-  V.  Baddehy,  2  [206]  C.  &  M.  67.5,  4  Tyrwh.  962,  by  alleging  that  the  proceed- 
ing which  he  alleges  to  have  been  maliciously  taken  terminated  in  his  favor.  The 
question  is  whether  that  rule  applies  to  a  case  of  this  sort.  In  the  case  of  the 
exhibiting  of  articles  of  the  peace, — which  it  seems  to  me  is  strictly  analogous  to  the 
le.ss  formal  proceeding  before  the  magistrates  out  of  sessions, — the  authorities  shew 
that  the  matter  could  not  terminate  in  favor  of  the  plaintiff,  because  he  is  not  at 
liberty  to  controvert  the  statement  made  against  him  ;  and  therefore  it  is  impossible 
to  .say  that  the  existence  of  the  proceedings,  and  the  fact  that  they  have  not  terminated 
favorably  to  the  plaintiff,  is  any  evidence  that  there  was  reasonable  or  probable  cause 
foi'  instituting  them.  The  authorities  shew  that  the  magistrates  are  bound  to  act  upon 
the  statement  made  to  them,  and  do  not  exercise  any  judicial  functions  at  all.  And 
there  seems  to  be  no  distinction  in  this  respect  between  a  proceeding  to  obtain  sureties 
for  good  behaviour  and  the  more  formal  proceeding  by  exhibiting  articles  of  the  peace 
at  the  sessions.  That  being  so,  it  is  clear  that  the  rule  to  which  I  have  adverted  is 
not  applicable  on  the  present  occasion,  but  that  this  action  maj'  be  maintained  without 
shewing  a  termination  of  the  proceedings  before  the  magistrates  favorable  to  the 
plaintiff. 

Crowder,  J.  I  am  of  the  same  opinion.  The  main  question  to  be  considered 
is,  whether  the  charge,  which  is  alleged  to  have  been  made  maliciously  and  without 
reasonable  oi'  probaljle  cause,  was  one  which  might  have  been  controverted  liefore  the 
magistrates  ;  for,  if  it  could  be  controverted,  the  authorities  shew  that  the  plaintiff 
must  allege  and  prove  that  the  proceeding  terminated  in  his  favor.  In  order  to  make 
that  rule  applicable,  the  defendant  was  bound  to  make  out  that  the  plaintifi'  had  an 
opportunity  of  contesting  the  matter  before  the  magistrates,  and  so  getting  a  [207] 
determination  in  his  favor.  It  appears  to  me  that  the  defendant  has  failed  in  this. 
If  this  had  been  the  case  of  articles  of  the  peace  exhibited  against  the  plaintiff  at  the 
sessions,  the  authorities  shew  beyond  a  doubt  that  the  accused  would  not  be  allowed 
to  say   anything  in  his  defence.     In  that  case,  it  clearly  could  not  be  necessary  to 
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allege  that  the  proceeding  terminated  in  the  plaintiffs  favor,  hecause  it  necessarily 
must  terminate  either  in  the  accused  finding  sureties  or  going  to  prison.  Is  there, 
then,  any  distinction,  as  far  as  concerns  this  question,  between  an  applieatioti  forsui'eties 
of  the  peace  or  recognizances  for  good  behaviour,  and  articles  of  the  peace  ?  No 
authority  has  been  cited  to  shew  that  there  is  ;  and,  if  any  liad  existed,  the  industry 
of  the  learned  counsel  for  the  defendant  would  doubtless  have  discovered  it.  The 
absence  of  any  distinct  authority  induces  me  to  think  that  there  is  no  distinction  : 
and  this  notion  is  fortified  by  the  passage  which  my  Lord  cited  from  Burn's  Justice, 
which  treats  the  two  proceedings  as  analogous.  That  being  so,  I  think  it  was  quite 
unnecessary  for  the  plaintiff'  to  allege  in  his  declaration  that  the  proceedings  before 
the  magisti'ates  terminated  in  his  favor.  I  therefore  think  the  action  is  maintainable, 
and  that  the  plaintifi'  is  entitled  to  judgment. 

Byles,  J.  I  am  of  the  same  opinion.  The  only  oljjection  which  has  been  urged 
against  the  maintetiance  of  this  action  is,  that  the  in(juiry  before  the  magistrates 
appeai-s  to  have  terminated  unfavorably  for  the  plaintiff.  Whether  the  proceeding  was 
of  a  judicial  nature  or  not  depends  upon  whether  or  not  the  plaintiff  had  an  oppor- 
tunity of  being  heard  before  the  magistrates  in  answer  to  the  charge.  No  direct 
authority  has  been  cited  to  shew  that  he  had  ;  but  two  faint  traces  of  authority  in 
support  of  the  affirmative  have  [208]  been  shewn, — one,  the  assertion  made  by  Mr. 
Marryatt  in  The  King  v.  Dohertij,  13  East,  171,  which  does  not  seem  to  be  warranted 
by  the  authorities  cited,  and  the  passage  in  Dalton's  Justice,  c.  116,  to  the  effect  that 
the  magistrate  has  a  discretion  in  the  matter.  There  certainly  seems  to  be  no  good 
reason  why  the  magistrate  should  not  receive  information  from  the  defendant  as  well 
as  from  the  plaintiff.  But  the  question  is  whethci-  the  plaintiff  had  a  right  to  be 
heai'd  to  controvert  the  statement  made  against  him  upon  oath.  Upon  the  authorities, 
it  seems  clear  that  he  had  not.  It  was  an  ex  parte  proceeding  :  but  I  am  not  dis- 
posed to  admit  that  the  action  would  not  have  been  maintainalile  even  if  the  plaintiff 
had  an  opportunity  of  defending  himself,  and  of  controverting  that  which  was  alleged 
against  him.  Under  the  statute  1  &  2  Vict.  c.  110,  the  judge  does  not  allow  a  capias 
a.s  a  matter  of  course  ;  and  yet  it  has  l)een  held  that  an  action  lies  against  a  paity  for 
maliciously  and  without  reasonable  and  probable  cause  procuring  a  capias  to  be  issued 
against  the  plaintiff,  although  he  has  a  right  to  come  before  the  judge  to  shew  cause 
why  the  writ  should  not  issue.  It  is  unnecessary,  however,  to  express  any  opinion 
on  that.  There  arc  two  authorities  in  this  court,  viz.  the  passage  in  Kolle's  Abridg- 
ment (translated  in  Viner),  and  the  case  of  Fenafra  v.  John^irii,  which  are  precisely  in 
point.  I  quite  agree  with  my  Lord  that  the  case  of  Vnutfra  v.  Johnson  is  not  distin- 
guishable in  principle  from  this  case.  The  proceeding  in  question  is  of  a  very  summary 
nature,  and  is  often  adopted  in  the  aliscnce  of  the  party  accused.  There  is  some 
check  against  false  swearing  in  the  lialiility  of  the  accused  to  l)e  indicted  for  perjury  : 
but  his  oath  before  the  magistrate  is  incontrovertible.  On  pi'inciple,  therefore,  as  well 
as  on  authority,  it  seems  to  me  that  the  action  is  maintainable. 

Judgment  for  the  plaintiff. 

[209]       DUNNK'MKF    .\ND    BAGLEY    V.   MALLET.       DuNNICMKE   and    BA(U,EV  r.   BiKKIN 

AND  Another.     Nov.  14th,  1859. 

[S.  C.  29  L.  J.  C.  P.  70 ;  (i  Jur.  N.  S.  252.] 

It  is  competent  to  the  assignee  of  a  separate  and  distinct  jwrtion  of  a  patent  to  sue 
for  an  infringement  of  that  part,  without  joining  one  who  has  an  interest  in  another 
part, — the  damages  to  be  recovered  in  the  action  accruing  to  the  former  alone. 

These  were  actions  brought  by  the  jilaiiitill's  for  alh^gcd  infringements  by  the 
defendants  of  a  patent  for  "Improvements  in  lace  and  other  wcavings." 

The  declaration  in  the  first  action  stated  that  the  phiintiffs  were  the  first  and  true 
inventors  of  a  certain  new  mainifacturc,  that  is  to  say,  of  certain  improvements  in 
lace  and  other  wcavings  ;  anil  thereupon  licr  Majesty  t^ueen  Victoria,  by  letters-patent 
duly  scaled  in  that  belialf,  to  wit,  undei-  the  <  Jrcat  Seal  of  the  United  Kingdom  of  (treat 
Britjiin  and  Ireland,  granted  to  the  said  plaintiffs,  th(!ir  oxc^cutors,  a<lministrators,  and 
.assigns,  the  solo  privilege  to  make,  use,  exercise,  and  vend  the  said  inv(Mition  within 
I'lngland  foi'  the  term  of  fourteen  years  from  the   11th  of  .hnie,  1850,  sul)jeet  to  a, 
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condition  that  the  said  plaintiffs  should  within  six  calendar  months  next  after  the 
date  of  the  said  letters-patent  cause  to  be  inroUed  in  the  high  court  of  Chancery  an 
instrument  in  writing  under  their  hands  and  seals  particularly  describing  and  ascer- 
taining the  nature  of  their  said  invention  and  in  what  manner  the  same  was  to  be 
performed  :  That  the  plaintiffs  did  within  the  term  prescribed  fulfil  the  said  condition  : 
That  afterwards,  and  before  the  committing  of  the  infringements  thereinafter  com- 
plained of,  by  an  indenture,  dated  the  27th  of  March,  1S51,  and  made  between  John 
Woodhouse  Bagley  of  the  one  part,  and  John  Dearman  Dunnicliff  of  the  other  part, 
the  said  John  Woodhouse  Bagley  did  gi-ant,  bargain,  sell,  assign,  transfer,  and  set 
o\er  unto  the  said  John  Dearman  Dunnicliff,  his  executors,  administrators,  and  assigns. 
All  the  share  and  interest  of  him  the  said  John  Wood-[210]-house  Bagley  of  and  in 
the  said  letters-patent  so  far  as  the  same  related  to  the  invention  of  manufacturing 
warp  fabrics,  with  all  the  powers,  privileges,  and  authorities  granted  or  secured  by 
the  said  letters-patent  in  respect  of  the  same  ;  and  also  so  much  of  the  said  invention 
as  applied  to  warp  fabrics,  and  all  benefit  and  advantage  to  be  had  or  derived  there- 
from, with  all  the  right,  title,  interest,  pioperty,  claim,  and  demand  whatsoever  of 
him  the  said  John  Woodhouse  Bagley  of,  in,  to,  or  in  i-espect  of  the  same :  and  by 
the  same  indenture  the  said  John  Dearman  Dunnicliff  did  grant,  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  said  John  Woodhouse  Bagley,  his  executors,  adminis- 
trators, and  assigns,  All  the  share  and  interest  of  him  the  said  John  Dearman  Dunni- 
cliff' of  and  in  the  said  letters-patent  so  far  as  the  same  related  to  the  manufacturing 
of  the  fabrics  known  as  purles,  with  all  the  powers,  privileges,  and  authorities  granted 
or  secured  by  the  said  letters-patent  in  lespect  of  the  same  ;  and  also  so  much  of  the 
said  invention  as  applied  to  the  manufacturing  of  the  said  falirics  called  purles  as  afore- 
said, and  all  benefit  and  advantage  to  be  had  or  derived  therefrom,  with  all  the  right, 
title,  interest,  property,  claim,  and  demand  whatsoevei'  of  him  the  said  John  I)earman 
Dunnicliff  of,  in,  to,  or  in  respect  of  the  same,  or  to  any  part  thereof :  That,  after- 
wards, and  after  the  execution  of  the  said  indenture,  and  before  the  committing  of  the 
infringements  thereinafter  complained  of,  by  another  indenture,  dated  the  22nd  of 
August,  lt<51,  between  the  said  John  Dearman  Dunnicliff"  of  the  one  part,  and  Thomas 
Ball,  John  Ball,  AVilliam  Ball,  and  the  said  John  Dearman  Dunnicliff,  of  the  other  part, 
the  said  John  Dearman  Dunnicliff  did  grant,  bargain,  sell,  assign,  transfer,  and  set 
o\er  unto  the  said  Thomas  Ball,  John  Ball,  William  Ball,  and  John  Dearman  Dunni- 
clift' (being  the  firm  of  Ball,  Dunnicliff',  &  [211]  Co.),  All  and  singular  the  share  and 
interest  of  him  the  said  John  Dearman  Dunnicliff"  of  and  in  the  said  letters  patent  so 
granted  to  the  said  Johu  Dearman  Dunnicliff"  and  John  Woodhouse  Bagley,  their 
executors,  administrators,  and  assigns,  as  aforesaid  ;  and  also  all  and  singular  the  share 
and  interest  of  him  the  said  John  Dearman  Dunnicliff  of  and  in  the  aforesaid  inven- 
tion, with  all  and  singular  the  powers,  privileges,  and  authorities  granted  or  secured  by 
the  said  letters-patent  and  the  said  indenture  of  the  27th  of  March,  1S51,  thereinbefore 
stated,  together  with  e\ery  right,  title,  interest,  advantage,  claim,  and  demand  of  him 
the  said  John  Dearman  Dunnicliff  to  be  had  or  derived  under  the  said  letters-patent 
or  the  said  indenture  of  the  27th  of  March,  1851,  thereinbefore  stated,  or  both  or 
either  of  them  ;  That,  afterwards,  and  after  the  execution  of  the  said  last-mentioned 
indenture,  and  before  the  committing  of  the  infringements  thereinafter  complained 
of,  by  another  indenture,  dated  the  16th  of  May,  1853,  between  the  said  John  Dear- 
man  Duiuiiclift' of  the  one  part,  and  the  said  Thomas  Ball,  John  Ball,  and  William 
Ball,  of  the  other  part,  the  said  John  Dearman  Dunnicliff"  did  assign,  transfer,  and  set 
over  unto  the  said  Thomas  Ball,  John  Ball,  and  William  Ball,  their  executors,  adminis- 
trators, and  assigns.  All  that  and  all  those  the  rights,  shares  and  interest  of  him  the 
said  John  Dearman  Dunnicliff'  of  and  in  the  said  letters-patent,  and  all  and  singular 
the  powers,  authorities,  liberties,  privileges,  profits,  emoluments,  and  advantages  what- 
soevei-  appertaining  or  belonging  thereto,  or  in  anywise  to  be  had  or  made  therefrom, 
and  all  the  estate,  right,  title,  interest,  term  and  terms  of  years,  benefit,  property, 
claim,  and  demand  whatsoever,  at  law  or  in  equity,  of  him  the  said  John  Dearman 
Dunnicliff"  of,  in,  to,  out  of,  or  upon  the  said  premises  thereby  assigned  or  expressed 
or  intended  so  to  be,  [212]  and  every  part  thereof :  That,  afterwards,  and  after  the 
execution  of  the  last-mentioned  indenture,  and  before  the  committing  of  the  infringe- 
ments thereinafter  complained  of,  by  another  indenta  e,  dated  tiie  24:th  of  December, 
1858,  and  made  between  the  said  John  Ball  of  the  one  part,  and  the  said  Thomas  Ball 
and  William  Ball  of  the  other  part,  the  said  John  Ball  did  (amongst  other  things) 
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iissign  unto  the  said  Thomas  Ball  and  William  Ball,  their  executors,  administrators, 
and  assigns,  All  the  share  and  interest  of  him  the  said  John  Ball  of  and  in  the  said 
letters-patent  and  invention  so  granted  as  aforesaid  :  That,  afterwards,  and  after  the 
execution  of  the  said  last-mentioned  indentui'e,  and  before  the  committing  of  the 
infringements  thereinafter  complained  of,  1)V  another  indenture,  dated  the  .30th  of 
Decemher,  1858,  and  made  between  the  said  Thomas  Ball  and  William  Ball  of  the 
first  pai-t,  the  said  John  Woodhouse  Bagley  of  the  second  part,  and  the  said  John 
Dearman  Duimicliti'  of  the  third  part,  the  said  Thomas  Ball  and  William  Ball,  with 
the  privity  anrl  approbation  of  the  said  John  Woodhouse  Bagley  (testified  by  his  being 
a  party  to  and  executing  the  now  stating  indenture),  did,  and  each  of  them  did,  grant, 
assign,  and  transfer  unto  the  said  John  Dearman  Dunnicliff,  his  executors,  adminis- 
trators, and  assigns.  All  and  singular  the  share  and  interest  of  them  the  said  Thomas 
Ball  and  William  Hall  of  and  in  so  much  of  the  .said  letters-patent  and  invention  so 
far  as  the  same  related  to  or  concerned  the  making,  using,  exercising,  and  vending  of 
the  said  invention  of  improvements  in  the  manufacture  of  close  weavings  in  lace,  and 
of  twisted  piu'le  edges  of  lace,  and  other  weavings  in  twist  lace  machines  as  desci'ibed 
in  the  sixth  part  of  the  .specification  duly  inroUed  or  filed  of  the  said  invention  for 
whic:h  the  said  letters-patent  had  been  granted  as  aforesaid,  with  all  [213]  and  .singular 
the  rights,  privileges,  and  authorities,  emoluments,  benefits,  and  advantages  granted 
or  secured  by  the  letters-]  atent  in  respect  of  the  same,  or  to  be  derived  therefrom, 
with  the  like  benefit  of  any  renewed  letters-patent  to  be  obtained  for  or  in  respect  of 
so  much  of  the  said  invention  as  was  thereby  assigned,  and  all  the  right,  title,  interest, 
term  and  terms  of  yeai-s,  benefit,  pi-operty,  advantage,  claim,  and  demand  whatsoe\er 
of  the  said  Thomas  Ball  and  William  Ball,  or  either  of  them,  in,  to,  of,  or  upon  so 
much  of  the  said  invention  and  letters-patent  and  premises  as  was  thereby  assigned, 
— all  of  which  .se^■eral  assignments  that  are  dated  after  the  1st  of  October,  1852,  were 
duly  entered  in  the  book  intituled  "The  Register  of  Proprietors,"  according  to  and  as 
required  by  the  act  of  parliament  made  in  the  .session  holden  in  the  fifteenth  and 
sixteenth  years  of  the  reign  of  Her  .said  Majesty  intituled  "An  act  for  amending  the 
law  for  granting  patents  for  inventions  (15  &  16  Viet.  c.  8.3) ;"  and  the  others  of  the 
said  as.signments  were  made  before  the  passing  of  that  act :  That,  by  virtue  of  the 
seveial  premises,  the  said  patent  right,  so  far  as  it  iclated  or  relates  to  or  concerned 
or  concerns  certain  matters,  viz.  the  making,  using,  exercising,  and  vending  of  the 
said  invention  of  improvements  in  the  manufacture  of  close  weavings  in  lace,  and  of 
twisted  purle  edges  of  lace,  and  other  weavings  in  twist  lace  machines,  as  described 
in  the  sixth  part  of  the  said  specifi('ation,  before  the  committing  of  the  infringements 
thei'cinafter  complained  of  vested  in  the  pl.iintirt's, — the  matters  afoi-esaid  being  matters 
which  the  said  patent  right  diil  and  does  relate  to  and  concern  :  Vet  that  tlie  defen- 
dant dui'ing  the  said  tcim,  and  after  the  execution  of  the  said  last-mentioned  indentiu'C, 
and  wliihi  the  said  patent  right,  so  far  as  aforesaid,  was  \csted  in  the  jilaiTitifl's  as 
aforesaiil,  did  infringe  the  [214]  said  patent  I'ight  of  the  plaintill's  so  far  as  the  .same 
related  or  relates  to  or  coneernefl  or  concerns  the  making,  using,  exercising,  and  vending 
of  the  saifl  invention  of  improvements  in  the  manufacture  of  close  weavings  in  lace, 
and  of  twisted  purle  edges  of  lace,  and  other  weavings  in  twist  lace  machines  as 
desci-ilied  in  the  sixth  part  of  the  .said  specification.  And  the  plaintiffs  claimeil  1 0001., 
as  also  a  writ  of  injunction  to  restrain  the  defendant  from  the  nipetition  and  continu- 
ance of  the  said  injury  and  the  conmiittal  of  any  injury  of  the  like  kind  by  the  defendant 
relating  to  the  said  ])atent  right;  and  the  pl.iintill's  also  ))rayed  that  an  account  nn'ghl 
be  kept  and  taken  of  all  profits  which  h.'id  been  or  which  during  tiie  [xMidencv  of  tho 
suit  might  lie  made  or  obt.iined  liy  the  defendant  by  the  infring(unenl  of  the  .said  patent 
right,  and  that  the  defendant  might  be  by  the  court  here  ordoied  and  compelled  to  pay 
the  amoinit  of  all  such  profits  to  the  plaintills. 

Tho  defendant  pleaded  that  the  saifl  supposed  invention  in  tho  decl.ar,-ition  men- 
tioned consists  of  and  compiises,  and  tho  said  supposed  letters-patent  and  sole  jirivilego 
relate  to,  the  making,  using,  exercising,  au'l  vending,  as  well  tho  said  war])  fabrics, 
and  the  said  fabrics  known  as  pm-les,  and  improvements  in  the  manufacture  of  close 
weavings  in  lace,  and  twisted  purle  edges  of  lace,  and  other  weavings  in  twist  lace 
machines,  in  the  declaration  mentioned,  as  also  tho  manufacture  of  double  lace  and 
other  weavings  in  twist  lace  machines,  described  in  tho  said  su])])osed  specification,  and 
the  .sole  privilege  of  making,  using,  exercising,  and  vending  of  which  was  not  com- 
prised in  or  assigned  by  the  said  supposed  indenture  in  the  declaration  firstly  men- 
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tioned,  and  was  not  comprised  in  or  assigned  by  the  said  supposed  indenture  in  the 
declaration  lastly  mentioned  :  And  that  each  of  them  the  said  Thomas  Ball  and  William 
Ball,  at  the  time  of  the  com-[215]-mencement  of  this  suit,  was  and  still  is  living ;  And 
this  the  defendant  was  ready  to  verifj'  ;  wherefore,  because  the  said  Thomas  Ball  and 
William  Ball  had  not  and  were  not,  nor  had  nor  was  either  of  them,  joined  in  the  said 
writ  and  declaration,  the  defendant  prayed  judgment  of  the  said  writ  and  declaration, 
and  that  the  same  might  be  quashed,  &c. 

The  plaintifls  demurred  to  this  plea  :  the  grounds  of  demurrer  stated  in  the  margin 
being,  "  that  the  plea  does  not  shew  that  the  Balls  are  interested  in  that  part  of  the 
patent  the  infringement  of  which  is  complained  of  in  the  declaration  ;  that  the  plea 
does  not  shew  an  interest  in  the  Balls  at  the  time  of  the  infringement ;  and  that  the 
Balls  might  have  assigned  to  a  stranger  before  the  infringement,  and  then  the  plea 
would  be  true,  although  the  Balls  ought  not  to  be  joined." 

Joinder  in  demurrer. 

In  the  second  action  of  Dunniclijf  v.  Birkin,  the  declaration  was  the  same  as  in 
the  action  against  Mallet.  The  plea  also  was  the  same,  with  the  addition  of  an 
averment  "that,  at  the  time  of  the  said  supposed  infringements  by  the  defendants 
of  the  said  supposed  patent  right  of  the  plaintiti's  in  the  declaration  mentioned,  they 
the  said  Thomas  Ball  and  William  Ball  were  and  continued  to  be  entitled  unto  the 
said  parts,  shares,  rights,  and  interests  of  and  in  the  said  letters-patent  and  patent 
right  to  them  assigned  as  in  the  declaration  mentioned." 

The  plaintiffs  joined  issue  on  so  much  of  the  above  plea  as  alleged  that  at  the 
me  of  the  said  supposed  infringement  by  the  defendants  of  the  said  supposed  right 
of  the  plaintiff's  in  the  declaration  mentioned,  they  the  said  Thomas  Ball  and  William 
Ball  were  and  continued  to  be  entitled  unto  the  said  parts,  shares,  rights,  and  interests 
of  and  in  the  said  letters-patent  right  to  them  assigned  as  in  the  declaration  mentioned. 
[216]  To  this  replication  the  defendants  demurred,  the  ground  stated  in  the  margin 
being,  that  "the  replication  takes  issue  upon  an  immaterial  averment  in  the  plea,  and 
admits  allegations  sufficient  to  entitle  the  defendants  to  judgment."     Joinder. 

Hayes,  Serjt.  (with  whom  was  Mellish),  for  the  plaintiff(a).  The  declaration  alleges 
a  grant  to  the  plaintiffs  of  a  patent  for  certain  improvements  in  lace  and  other 
weavings.  It  then  states  that  Bagle\',  by  indentuie  of  the  27th  of  March,  1S.51, 
assigned  to  Dunnielift"  all  his  share  in  the  patent  so  far  as  the  same  related  to  the 
invention  of  manufacturing  warp  fabrics;  that,  by  indenture  of  the  2'2nd  of  August, 
1851,  Dunnicliff  assigned  all  his  share  and  interest  in  the  patent,  as  well  under  the 
original  grant  as  under  the  assignment  of  the  27th  of  March,  1851,  to  Thomas  Ball, 
John  [217]  Hall,  William  Ball,  and  himself  (being  the  firm  of  Ball,  Dunnicliff,  &  Co.) ; 
that,  by  indenture  of  the  16th  of  May,  1853,  Dunnicliff  assigned  to  the  Balls  all  his 
share  and  interest  in  the  patent  ;  that,  by  indenture  of  the  24th  of  December,  1858, 
John  Ball  assigned  to  Thomas  and  William  Ball  all  his  interest  in  the  patent ;  and 
that,  by  indenture  of  the  30th  of  Deeemlter,  1858,  between  Thomas  and  William  Ball 
of  the  first  part,  Bagley  of  the  second  part,  and  Dunnicliff  of  the  third  part,  the  two 
Balls,  with  the  pri\ity  and  approbation  of  Bagley,  assigned  to  Dunnicliff'  all  their 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  in  Dunniclijf  v. 
Mallet  were  as  follows  : — 

"  The  plea  does  not  shew  that  the  Balls  had  any  interest  in  that  part  of  the 
invention  which  was  infringed  :  and,  where  an  invention  is  divided  into  distinct  parts, 
and  one  party  is  solely  interested  in  one  part,  and  another  in  anothei',  if  the  pait  of 
the  former  is  infringed,  it  is  not  necessary  that  the  latter,  who  has  no  interest  in  it, 
should  join  : 

"  The  plea  does  not  shew  with  certainty  that  the  Balls  had  any  interest  in  any 
part  of  the  invention  at  the  time  of  the  infringement: 

"  A  traverse  of  the  plea  would  not  raise  tlae  question  as  to  who  were  interested  in 
the  patent  at  the  time  of  the  infringement : 

"  The  plea  is  true,  if  the  I^alls  never  executed  the  last^mentioned  indenture  at  all, 
and  upon  a  traverse  would  be  supported  liy  proof  of  that  fact ;  therefore,  it  leaves  it 
uncertain  whether  Duiniicliff  should  or  should  not  be  joined  in  the  new  writ,  if  the 
present  wilt  is  quashed  : 

"The  plea  is  altogether  too  vague  for  a  plea  in  abatement,  which  requires  great 
certiiinty." 
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share  and  interest  "of  and  in  so  mncb  of  the  said  letters-patent  and  invention  as 
related  to  or  concerned  the  making,  using,  exercising,  and  vending  of  the  said  inven- 
tion of  improvements  in  the   manufacture  of  close  weaviugs  in  lace,  and  of  twisted 
purle  edges  of  lace,   and  other  weavings  in  twist  lace  machines,  as  described  in  the 
sixth  part  of  the  specification. "     The  declaration  then  proceeds  to  allege,  that,   by 
virtue  of  the  premises,  "  the  said  patent  right,  so  far  as  it  related  or  relates  to  or 
concerned  oi'  concerns  certain  matters,  viz.  the  making,  using,  exei'cising,  and  vending 
of  the  said  invention  of  improvements  in  the  manufacture  of  close  weavings  in  lace, 
and  of  twisted  purle  edges  of  lace,  and  other  weavings  in  twist  lace  machines,  as 
described  in  the  sixth  part  of  the  said  specification,  before  the  committing  of  the 
infringements  thereinafter  complained  of,  vested  in  the  plaintiff's."    And  then  it  alleges 
that  the  defendants,  after  the  execution  of  the  last>mentioned  indenture,  and  while 
the  said  patent  right  so  far  as  afoi'esaid  was  vested  in   the  plaintiffs  as  aforesaid, 
infringed  the  said  patent  right  of  the  plaintiffs  "  so  far  as  the  same  related  or  relates 
to,  or  concerned  or  concerns,  the  making,  using,  exercising,  and  vending  of  the  said 
invention  of  improvements  in  the  manufacture  of  close  weavings  in  [218]  lace,  and  of 
twisted  purle  edges  of  lace,  and  other  weavings  in  twist  lace  machines,  as  described 
in  the  sixth  part  of  the  said  specification  "     To  this  declaration  the  defendants  plead 
in  abatement  the  non-joinder  of  Thomas  and  AVilliam  Ball.     Now,  as  there  was  no 
joint  damage  to  the  plaintiffs  and  the  two  Balls  from  the  infringements  here  com- 
plained of,  there  can  be  no  reason  for  joining  them  in  the  action.     That  a  patent  is 
a  divisible  thing,  and  assignable,  seems  to  be  admitted  by  the  plea.     Originally,  there 
was  no  limitation  of  the  number  of  persons  to  whom  a  patent  might  be  assigned.     A 
limit  was  subsequently  imposed  of  five,   ultimately   increased  to  twelve  :  and  that 
limit  was  repealed  by  the  .'36th  section  of  the  Lt  &  16  Vict.  c.  83.     [Bjdes,  J.     Are 
they  joint  tenants?]     The  original  patentees  would  be  joint  tenants  ;  but  the  assignees 
would  be  tenants  in  common.     There  is  no  authority. to  shew  that  a  patent  which  is 
per  se  capalile  of  being  divided  may  not  be  assigned  in  parts.     liOrd  Coke,  treating 
of  what  inlieritances  are  divisible,  says, — Co.  Litt.  16-i  b., — "  It  is  to  be  considered  of 
what  inheiitances  daughters  shall  be  co-parceners,  and    how  and  in  what  manner 
partition  shall  be  made  between  them      Wherein  it  is  to  be  observed,  that,  of  inherit- 
ances, some  be  entire  and  some  be  several  ;  again,  of  entire,  some  be  divisible,  and 
some  be  indivisible.     And  here  it  appeareth  by  Littleton,  that  parceners  take  their 
appellation,  because  they    are  compelled    to   make  partition    by   writ   of  'partitione 
facienda ;  where,  note  that  Littleton   alloweth  well  to  find  out  the  true   derivation 
of  words,    as    often    hath   been   and    shall    be  observed.     If  a    villeine   descend    to 
two  coparceners,  this  is  an  entire  inheritance  ;  and,  albeit  the  villeine  himself  can- 
not  be    dis'ided,   yet    the    profit   of    him    may    be    divided  :    one    co-parcener   may 
have  the  service  one  day,  one  week,  &c.,  and  the  other  another  day  or  week,  &c. 
[219]  And  for  the  same  reason  a  woman  shall  l)e  endowed  of  a  villeine,  as  before  it 
appeareth   in  the  chapter  of  Dower.      Likewise,  an  athowson  is  an  entire  inheiiUmce  ; 
and  j'ctin  effect  the  same  may  ])o  divided  between  co-paiceners,  for  they  may  divide 
it  to  pre.scnt  i)y  turns.     A  rent-charge  is  entire,  and  against  conimoTi   right ;  yet  it 
may  be  divided  between  eo-parceners,   and  by  act  in   law  the  tenant  of  the  land  is 
subject  to  several  distresses,  and   partition  may  be  made  before  seisin  of  the   rent. 
Entire  inheriUinces  not  divisible  we  find  divers  in  our  books ;  and  some  inheritances 
that  arc  divisible,  and  yet  shall  not  be   parted  or  divided  between  co-parceners,  as 
hereafter  shall  appear.     If  a  man  have  I'easoiiable  estovers,  as  housebote,  hcybote,  &c. 
appendant  to  his  freehold,  they  are  so  entii'o  as  they  shall  not  bo  divided  between 
co-parceners.     So,  if  a  corody  incert<une  be  granted  to  a   man  and   his  heirs,  and   he 
hath  issue  divers  daughters,  this  corodie  shall   not  lie  divided   between  them  :   but  of 
a  coi'odie  cei'taine   pai'tition   may  be  made.     Homage  and  fealty   cannot  l)e  divided 
between  co-))ai(;eners.     .So,  a  piscary  inccrtaine,  or  a  common  sans  nombrc,  caiuiot  bo 
divided  between  coparceners,  for  that  would  be  a  charge  to  the  tenant  of  the  soil. 
The  Lord  Mountjoy,  seised  of  the  manor  of  Canford  in  fee,  did  by  deed  indented 
and  inrollcd  bargain  and   sell  the  same  to  Browne  in  fee,  in   which  indenture  this 
clau.se  was  co?itaincd, — Provided  alwaycs,  and  the  said  Browne  did  covenant  and  grant 
to  and  with  the  said  Lord  Mountjoy,  his  lieiresand  a.ssigncs,  that  the  Lord  Mountjoy, 
his  heires  and  a.ssignes,  might  dig  for  ore  in  the  lands  (which  were  great  wasts)  parcoll 
of  the  said  niannor,  and  to  dig  turfc  also  for  tlie  making  of  allomc.      And  in  this  case 
three  points  were  resolved  by  all  the  judges,     first,  that  this  did  amount  to  a  grant  of 
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an  interest  and  inheritance  to  the  Lord  Mounfcjoy  to  dig,  &c., — secondly,  that,  not- 
withstanding this  [220]  grant,  Browne,  his  heires  and  assigiies,  might  dig  also,  and 
like  to  the  case  of  common  sans  nombre, — thirdly,  that  the  Lord  Mountjoy  might 
assign  his  whole  interest  to  one,  two,  or  more  ;  but  then,  if  there  be  two  or  more, 
they  could  make  no  division  of  it,  but  work  together  with  one  stocke  ;  neither  could 
the  Lord  Mountjoy,  &c.,  assign  his  interest  in  any  part  of  the  wast  to  one  or  more, 
for  that  might  work  a  prejudice  and  a  surcharge  to  the  tenant  of  the  land  ;  and 
therefore,  if  such  an  incertaiiie  inheritance  descendeth  to  two  co-parceners,  it  cannot 
be  divided  between  them."  Thus  it  appears  that  inheritances  in  general  may  be 
divided,  unless  there  be  some  reason  of  prejudice  to  others  to  prevent  it.  There  can 
be  no  good  reason  why  a  patent  for  an  invention  in  itself  susceptible  of  di\'ision,  should 
not  be  divided  :  for  instance,  suppose  a  patent  were  granted  for  an  anchor  and  a  wind- 
lass, why  should  not  the  patentee  assign  his  interest  in  the  patent  so  far  as  regards 
the  anchor,  retaining  it  as  regards  the  windlass?  ^VheI•e  the  damage  is  joint,  the 
action  must  be  joint.  Tenants  in  common  cannot  join  in  ejectment,  but  they  may 
join  in  an  action  for  mesne  profits.  Littleton,  §  315,  says:  "As  to  actions  personals, 
tenants  in  common  may  have  such  actions  personals  joyntly  in  all  their  names,  as  of 
trespass,  or  of  oflences  which  concerne  their  tenements  in  common,  as  for  breaking 
their  houses,  breaking  their  closes,  feeding,  wasting,  and  defowling  their  grasse, 
cutting  their  woods,  for  fishing  in  their  piscary,  and  such  like.  Li  this  case,  tenants 
in  common  shall  have  one  action  jointly,  and  shall  recover  joyntly  their  damage.s, 
because  the  action  is  in  the  peisonalty,  and  not  in  the  realtie."  "Foi,"  says 
Lord  Coke,  "the  trespass  and  damage  done  to  them  was  joynt."  All  the  authorities 
upon  the  s\ibject  are  collected  in  the  notes  to  Cwyfon  v.  Lithehie,  2  Wms. 
[221]  Saund.  115;  amongst  others,  the  celebrated  case  of  the  Tuubridge  Wells 
dippers,  WcUer  \.  Baker,  2  Wils.  42.3.  "That  case  was,  that  of  these  dippers  there 
were  only  twehe  in  numbei',  all  women,  who  were  chosen  liy  the  freeholders  of  the 
manor  within  which  the  wells  lay,  and  approved  of  by  the  lord  of  the  manor ;  and 
that  the  business  of  a  dipper  was,  to  attend  the  wells,  and  deliver  the  water  to  the 
company  who  resorted  there,  and  the  employment  was  attended  with  profits  which 
arose  merely  from  the  voluntary  contributions  of  the  company  ;  and  the  defendant 
having  acted  as  a  dippei'  without  a  proper  appointment,  the  dippers  joined  in  an  action 
against  her  for  the  disturbance,  which  was  thought  by  the  court  to  be  well  brought, 
because,  although  the  dippers  were  severally  entitled  to  receive  for  their  own  several 
use  such  voluntary  gratuities  as  the  company  wei-e  pleased  to  give  them  respectively, 
yet,  with  regard  to  a  strangei's  disturljing  them  in  their  employment,  they  were  all 
jointly  concerned  in  point  of  interest ;  and  that  was  a  hurt  done  to  them  all."  In 
Smith  V.  The  London  and  North  ll'estcrn  Baihvay  Company,  2  Ellis  &  B.  69,  the  court 
applied  the  same  rule  to  patents  as  is  applied  to  other  matters, — holding,  that,  where 
A.  and  B.  are  tenants  in  common  of  a  patent  assigned  to  them,  if  B.  dies,  actions  for 
infringements  committed  in  B.'s  life-time  survive  to  A.,  who  is  entitled  at  law  to 
recover  the  whole  damages.  Here,  only  one  part  of  the  patent  has  been  infringed, 
viz.  that  which  is  described  as  the  sixth  part  of  the  specification.  Thomas  and 
William  Ball  have  assigned  all  their  interest  in  that  part  to  the  plaintiffs  ;  they  there- 
fore sustain  no  damage  fi-om  the  infringement.  Li  IVilkinsoii.  v.  Hall,  1  N.  C.  713, 
1  Scott,  675,  it  was  held,  that  tenants  in  common  cannot  sue  jointly  for  double  value 
for  holding  over,  where  there  has  been  no  joint  demise.  The  plea  does  not  give  the 
plaintiflTs  a  better  [222]  writ.  It  is  wanting  in  certainty,  inasmuch  as  it  does  not  aver 
that  the  interest  of  the  Ualls  continues  :  they  may  have  assigned  it  away. 

Hindmarch,  for  the  defendant  Mallet  (a).     The  subject  matter  in  contest  is  the 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendants  in  Dvnnicliff 
V.  Mallet,  were  as  follows  : — 

"  That  the  plea  is  good,  and  the  defendant  is  entitled  to  judgment  for  the  following, 
amongst  other-,  reasons, — 

"  That  the  declaration  and  plea  shew  that  Thomas  Ball  and  William  Ball  were 
entitled  unto  some  paits,  shares,  or  interests  in  the  letters-patent  and  privilege 
mentioned,  and  that  the  plaintiti'  cannot  therefore  sue  alone  for  any  infringement  of 
the  patent,  and  that  Thomas  Ball  and  William  Ball  ought  to  have  joined  in  bringing 
the  action  : 

"That,  if  the  supposed  infringement  mentioned  in  the  declaration  has  been  com- 
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sole   right   of   making,   using,   and    vending   a   certain    invention.     It   i.s   a   sort  of 
incorporeal  right  in  the  nature  of  a  franchise  gianted  to  one  or  more  persons.     The 
thing  granted  is  a  prohil)itory  right, — to  prohibit  all  persons  except  the  grantees  fi-om 
using  the  invention.     Now,  a  franchise  is  clearly  an  indivisible  thing:  it  cannot  be 
the  subject  of  partition  ;  nor  can  it  be  divided  so  as  to  vest  a  separate  and  distinct 
part  of  the  privilege  in  one  or  more  [223]  persons.     Tenants  in  common  in  all  real 
and  mi.xed  actions  must  sever ;  in  personal  actions  they  must  join.     This  is  an  action 
relating  to  personalty.     It  appears  from  the  pleadings  that  the  patent  relates  to  two 
diflerent  species  of  manufacture, — the  one,  the  manufacture  of  warp  fabrics  ;  the  other, 
the  manufacture  of  close  weavings  in  lace  and  of  twisted  purle  edges  of  lace  and  other 
weavinga  in  twist  lace  machines,  as  described  in  the  si.xth  part  of  the  .specification. 
The  plea  also  establishes  this,  that  a  portion  of  the  invention  consists  also  of  the 
manufacture  of  double  lace  and  other  weavings  in  twist  lace  machines  described  in  the 
specification,  the  sole  privilege  of  making,  using,  exercising,  and  vending  of  which 
was  not  comprised  in  or  assigned  by  the  indenture  in  the  declaration  firstly  mentioned 
(27th  March,  18.51),  and  was  not  comprised  in  or  assigned  by  the  indenture  in  the 
declaration    lastly    mentioned    (30th    December,    18.58).     By  the  first  deed,   Bagley 
assigns  to  Dnnniclifll'  all  that  relates  to  warp  fabrics.     Duimicliff  thus  became  solely 
entitled  to  the  invention  so  far  as  it  related  to  warp  manufactures,  and  jointly  entitled 
with  him  in  the  rest  of  the  patent.     By  the  indentures  of  the  16th  of  May,  18-53,  and 
24th  of  December,  1858,  Thomas  and  William  Ball  were  placed  exactly  in  Dunniclifi'e's 
shoes.     And  by  the  indenture  of  the  30th  of  December,  1858,  Thomas  and  William 
Ball  assign  to  Dunnicliti'  all  their  interest  in  so  much  of  the  patent  and  invention  as 
related  to  or  concerned  the  making,  using,  e-xercising,  and  vending  of  the  said  inven- 
tion of  improvements  in  the  manufacture  of  close  weavings  in  laee,  and  of  twisted 
purle  edges  of  lace  and  other  weavings  in  twist  lace  machines,  as  described  in  the 
sixth  part  of  the  specification."     As  to  a  portion  of  the  invention,  therefore,  there  is 
a  community  of  interest  between  Thomas  and  William  Ball  and  the  plaintifl's.     And, 
if  the  declara-[224]-tion  leaves  the  matter  in  doubt,  it  is  clearly  bad.     It  wouhi  be  an 
intolerable  hardship  on  the  public,  if  ])atent  rights  could  be  severed  and  assigned  in 
severalty  to  ditlerent  persons  in  the  way  suggested.     The  only  case  at  all  bearing 
upon  the  subject  is  that  of  Smith  v.  The  London  and  North  fVestern  Railway  Companij, 
2  Ellis  &  B.  i>9  ;  and  there  the  declaration  alleged  the  assignment  to  have  been  to  the 
plaintiff  and  Willcy  as  tenants  in  common.     The  defendant  has  a  right  to  have  all  the 
parties  interested  in  the  patent  before  the  court.     He  might  otheiwiso  be  prejudiced 
in  a  variety  of  ways, — as,  by  Ijeing  precluded  from  giving  evidence  that  the  patent  is 
void  in  part,  oi'  from  setting  up  a  release  by  an  assignee  of  part,  or  by  reason  of  the 
provision  in  the  5  &  (i  W.  4,  c.  83,  s.  3,  as  to  treble  costs,  inasmuch  as  he  might  be 
subjected  to  a  multi[)licity  of  actions. 

Hayes,  Serjt.,  in  leply.  No  doubt  joint-tenants  of  personalty  must  always  join: 
per  Littledale,  J.,  in  Dm;  v.  Kniiiijtmi,  1  Ad.  &  K.  755,  3  N.  &  M.  (i4().  'But  the 
question  docs  not  depend  upon  the  thing  being  personalty  :  the  question  is,  who  has 
sustained  the  damage.  .Su|)pose  one  who  is  posses.scd  of  an  interest  in  a  moiety  of  a 
patent  is  abont  to  assign,  and  a  third  person  slanders  his  title  by  saying  that  his  deed 
is  invalid,  and  so  he  lo.ses  the  sale ;  could  it  be  contended  that  the  owner  of  the  other 
moiety  of  the  patent,  who  has  sustained  no  damage,  nuist  join  in  the  action  1  The 
argument  that  a  patent  is  one  and  indivisible  is  in  opposition  to  rea.son  and  common 
sense.  There  may  be  many  part  owners  of  a  patent,  as  there  may  bo  of  a  shi])  or  a 
horse.  And,  if  the  patent  embraces  two  distinct  and  separate  inventions,  there  can 
be  no  reason  why  the  two  should  not  be  held  in  severalty. 

mitted,  it  was  a  violation  of  a  privilege  entire  in  its  nature,  for  which  all  the  parties 
entitled  unto  the  privilege  must  sue  : 

"That  the  patent  privilege  mentioned  in  the  declaration  could  not  lie  pai'titionod 
or  (livi(l(!d  into  shares,  so  ;is  to  entitle  ])art-owners  to  luild  in  severalty,  or  sue  for  a 
supposed  infringement  of  a  jiart  only  of  the  patent  right. 

"That,  if  the  validity  of  the  patent  be  put  in  issue,  the  validity  or  invalidity  must 
be  decided  not  only  with  reference  to  the  ])art  or  parts  of  the  invention  to  the  solo 
use  of  which  the  plaintitls  make  claim,  but  also  with  reference  to  the  part  or 
parts  of  the  invention  the  use  of  which  Thomas  Ball  and  William  IJall  are  entitled 
unto." 

C.  l\  xi\.— 26 
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Manisty,  Q.  C,  in  support  of  the  demurrer  in  I)v7mi-[225']-cJiffv.  Birkm(aY.  Thomas 
and  William  Ball,  being  parties  interested  in  the  patent,  ought  to  have  been  before 
the  court.  If  they  could  join  they  must  join.  It  [226]  may  be,  that,  for  the  inva.sion 
of  the  patent  right  by  the  user  of  a  part,  substantial  damages  might  be  due  to  the 
owner  of  one  part,  and  nominal  damages  only  to  the  owner  of  the  other  part :  but 
still  all  must  join.  If  the  two  Balls  had  been  made  parties  to  this  action,  the  defen- 
dants might  have  given  in  evidence  admissions  by  them. 

Hayes,  Serjt.,  contra.  («)-.  The  plea  in  the  second  action  contains  an  additional 
allegation  "  that,  at  the  time  of  the  supposed  infringement  by  the  defendants  of  the 
said  supposed  patent  right  of  the  plaintiff's  in  the  declai'ation  mentioned,  they  the  said 
Thomas  Ball  and  William  Ball  were  and  continued  to  he  entitled  unto  the  said  parts, 
shares,  rights,  and  interests  of  and  in  the  said  letter.s-patent  and  paten'  right  to  them 
assigned,  as  in  the  declai-ation  mentioned."  The  plaintiffs  take  issue  upon  that  allega- 
tion :  and  the  defendants  demur  on  the  ground  that  that  allegation  is  immaterial.  It 
is  not  competent,  however,  to  the  defendants  to  reject  that  allegation  :  for,  without  it 
the  plea  would  be  a  plea  in  bar  and  not  a  plea  in  abatement,  whereas  the  non-joinder 
of  parties  can  onlv  be  taken  advantage  of  by  plea  in  abatement :  Addison  v.  Overend, 
6  T.  R.  766. 

Manisty,  in  reply.  Assuming  the  replication  to  be  [227]  good,  the  question  still 
remains  on  the  declaration  and  the  plea.  Rejecting  the  allegation  upon  which  the 
replication  takes  issue,  the  plea  remains  a  perfectly  good  plea  in  abatement.  There 
would  still  be  a  non-joinder. 

Erle,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment  on  these 
demurrers.     The  main  question  which  has  been  argued  before  us  arises  apparently  for 

(ay  The  points  marked  for  ai'gument  in  DitnnicUffv.  Birkin,  were  as  follows: — 

"  That  the  plea  is  good,  and  the  plaintiffs'  replication  is  insufficient  for  the  following, 
amongst  other,  reasons, — 

"1.  That  the  declaration  and  plea  together  shew  that  Thomas  Ball  and  William 
Ball  were  entitled  unto  some  parts,  shares,  or  interests  in  the  declaration  mentioned  ; 
and  neither  the  declaration  nor  the  replication  shews  that  those  parts,  shares,  or 
interests  wei'e  before  the  accruing  of  the  causes  of  action  assigned  to  or  vested  in 
the  plaintiffs : 

"  2.  That  the  declaration  is  bad,  because  it  does  not  shew  that  the  plaintiffs  were 
entitled  to  the  whole  patent  right  at  the  time  when  the  supposed  causes  of  action 
accrued  : 

"  3.  That  the  plaintiffs,  not  being  entitled,  or  exclusively  entitled,  to  the  whole  of 
the  patent  right,  cannot  sue  alone  for  any  infringement  of  the  patent ;  and  that 
Thomas  Ball  and  William  Ball,  or  other  the  per'son  or  persons  entitled  to  the  residue 
of  the  patent  right,  ought  to  have  joined  in  bringing  the  action  : 

"  4.  That,  if  the  supposed  infringement  mentioned  in  the  declaration  has  been 
committed,  it  was  a  violation  of  a  privilege  entire  in  its  nature,  for  which  all  the 
persons  entitled  unto  the  privilege  must  sue  : 

"  5.  That  such  a  privilege  could  not  be  partitioned  or  divided  into  shares,  so  as  to 
entitle  part  owners  to  hold  in  severalty,  or  sue  for  an  infringement  of  a  part  only  of 
the  patent  right : 

"  6.  That,  if  the  validity  of  the  patent  be  put  in  issue,  the  validity  or  invalidity 
must  be  decided  not  only  with  reference  to  the  part  or  parts  of  the  invention  to  the 
sole  use  of  which  the  plaintiffs  make  claim,  but  also  with  reference  to  the  part  or 
parts  of  the  invention  the  use  of  which  Thomas  Ball  and  William  Ball,  or  some  other 
person  or  persons,  was  or  were  entitled  unto,  and  ought  to  have  lieen  made  plaintiff" 
or  plaintiff's  : 

"7.  That  the  replication  takes  issue  upon  an  immaterial  allegation  in  the  plea; 
and  the  replication  is  bad  because  it  does  not  .sheiv  that  the  parts,  shares,  rights,  and 
intei'ests  which  had  been  vested  in  Thomas  Ball  and  William  Ball  had  before  the 
accruing  of  the  causes  of  action  been  a.ssigned  to  or  otherwise  vested  in  the  plaintiffs." 

(tt)'^  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  in  DunnicUff  v. 
Birkin,  were  as  follows  : — "The  traverse  is  good.  Without  the  matter  traversed,  the 
plea  would  lie  bad.  Even  if  the  plea  without  that  matter  would  be  good,  yet  the 
matter  in  itself  is  pertinent  and  destructive  to  the  plaintiffs'  action,  and  therefore 
it  cannot  be  rejected," 
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the  tirst  time  ;  therefore  we  must  decide  it  according  to  general  principles  of  law,  no 
authority  having  been  cited  which  bears  any  very  close  analogy.  That  question  is, 
whether  an  assignment  of  part  of  a  patent  is  valid.  I  incline  to  think  that  it  is.  It 
is  every  day's  practice,  for  the  .sake  of  economy,  to  include  in  one  patent  several  things 
which  arc  in  their  nature  perfectly  distinct  and  severable.  It  is  also  every  day's  practice 
by  disclaimer  to  get  rid  of  part  of  a  patent  which  turns  out  to  be  old.  Being,  therefore, 
inclined  to  think  that  a  patent  severable  in  its  nature  may  be  severed  by  the  assignment 
of  a  part,  I  see  no  reason  for  holding  that  the  assignee  of  a  separate  part  which  is  the 
subject  of  infringement  may  not  maintain  an  action.  Then,  are  the  assignees  bringing 
an  action  for  an  injury  done  solely  to  them  by  an  infringement  of  that  part  of  the  patent 
which  is  thus  vested  in  them  alone,  liable  to  be  defeated  becau.se  they  have  not  joined 
the  assignees  of  other  parts  of  the  patent,  who  have  no  manner  of  interest  in  the 
damages  sought  to  he  recovered  in  such  action  ?  I  see  no  reason  why  the  action  should 
be  defeated  on  any  such  ground.  I  see  no  reason  why  the  plaintifl's  should  be  put  to 
the  trouble  and  expense  of  applying  for  leave  to  use  the  names  of  the  other  parties, 
or  of  compelling  them  by  means  of  a  judge's  order  to  permit  their  names  to  be  used 
upon  an  indemin'ty,  where  no  practical  advantage  [228]  whatever  is  to  be  gained  by 
it, — the  injury  being  to  the  assignees  of  pai-t  only,  and  the  damages  to  be  recovered 
being  theirs  only.  It  is  said  that  the  defendants  may  possibly  be  prejudiced  by  the 
non-joinder  of  the  other  parties,  inasmuch  as  they  might  thereby  be  deprived  of  the 
advantage  of  any  admissions  which  might  have  been  made  by  them.  I  cannot  think 
that  is  a  tenable  ground  of  objection,  because,  if  those  parties  were  joined,  any 
admi.ssions  by  them  would  not  be  Ijinding  on  the  now  plaintitls,  unless  made  in  and 
for  the  purpose  of  the  suit.  Then,  as  to  the  alleged  inconvenience  of  the  matter 
being  brought  in  question  several  times, — I  must  confess  I  do  not  feel  the  force  of 
the  aigunient.  In  the  ordinary  case  of  a  patentee  tiying  the  validity  of  the  patent 
against  several  infringer.s,  the  power  given  to  the  judge  to  certify  undei-  the  5  &  6  W.  4, 
c.  83,  s.  .J,  is  only  a  provision  in  favor  of  the  patentee,  to  entitle  him  to  treble  costs 
where  the  validity  of  the  patent  has  already  been  established.  I  am  not  aware  of  any 
authority  or  of  any  principle  which  precludes  the  assignee  of  part  of  a  patent  from 
suing  for  an  infringement  of  that  part ;  nor  do  1  think  it  would  lead  to  any  multiplying 
of  actions  to  permit  it.  I  am  therefore  of  opinion  that  our  judgment  should  be  for  the 
plaintifl's  upon  both  these  denuirrers. 

Crowder,  .].(«).  I  am  of  the  same  opinion.  I  see  no  reason  to  doubt  that  an 
assignment  of  a  separate  and  distinct  part  of  a  patent  is  valid.  No  authoiity  has 
been  cited  to  the  contiary  ;  and  in  practice  these  assignments  are  common.  Assuming, 
then,  that  the  plaintiffs  are  legally  assignees  of  a  part  of  this  patent,  the  (jucstion  is 
whether  it  is  competent  to  them  to  sue  alone  in  respect  of  an  infriTigement  of  that 
part.  I  am  [229]  of  opinion  that  it  is,  and  that  it  was  not  necessary  that  the  assignees 
of  other  distinct  iiarts  of  the  patent,  who  have  no  conuuunity  of  interest  in  tiie  subject 
matter  with  thcni,  slujuld  join  in  the  action.  No  authority  for  this  has  been  brought 
before  us.  But,  looking  at  it  upon  general  principles,  and  by  analogy  to  other  cases, 
1  can  only  see  two  possilile  grounds  of  olqection  to  the  maintenance  of  the  action  by 
the  plaintiffs  alone,  viz.  that  the  non-joinder  of  the  other  parties  is  the  result  of  fraud, 
or  may  occasion  some  damage  either  to  the  defendant  or  the  Balls.  Fraud  is  not 
suggested  :  and  I  cannot  discover  any  damage  that  could  possil)Iy  accrue  to  the  defen- 
dants from  the  non-joinder  of  the  Bails.  The  action  is  brought  in  i-espect  of  the 
nifringemcnt  of  one  particular  part  of  the  patent,  which  is  vested  solely  and  exclusively 
in  tlie  plaintilfs.  No  doul)t  another  action  might  be  brought  against  the  defctidants 
for  an  infringement  of  that  ])art  of  the  patent  which  remains  in  the  Balls.  But  I  do 
not  see  that  the  defendants  can  be  in  the  slightest  degree  prejudiced  by  that  ;  foi-, 
they  nnght  eiiually  have  been  lialde  to  another  action,  if  the  whole  of  the  i)atent  right 
had  been  vested  in  the  plaiutiil's.  Then  it  is  said  that  the  Balls  are  prejudiced  by  not 
being  made  parties  to  tile  action.  But  it  does  not  appear  to  me  that  there  is  any 
foundation  for  that.  The  only  suggestion  which  has  any  air  of  plausibility  is  that  as  to 
the  certificate  for'  treble  costs  under  the  5  iV  (!  W.  4,  c.  83,  s.  3  :  but,  upon  consideration, 
I  think  that  fails  ;  for,  the  certificate  under  that  statute  woidd  be  in  favor  of  the  Balls, 
and  not  to  their  prejudice.     As  the  damages  ai'e  several,  and  sustained  solely  b}-  the 

(o)  Williams,  J.,  was  engaged  in  the  Divorce  Court. 
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plaintift's  l>y  reason  of  the  infiingement  of  the  part  of  the  patent  vested  in  them,  I  see 
no  reason  why  the  action  should  not  be  Ijroiight  by  them  alone. 

Byles,  J.  I  am  of  the  same  opinicn.  Having  no  [230]  precedent  to  guide  us  in 
this  case,  we  are  compelled  to  have  recourse  to  the  general  rules  of  law.  There  can 
be  no  doubt  that  an  assignment  of  a  patent  to  several  persons  in  undivided  shares  i.-? 
good.  My  brother  Hayes  says  the  assignees  would  in  that  case  take  as  tenants  in 
common.  If  so,  there  can  be  no  reason  why  they  should  not  take  different  portions, 
— one,  one  tenth  ;  another,  nine  tenths.  Then,  supposing  the  patent  to  be  granted 
for  two  inventions  which  are  separate  and  distinct  in  their  nature,  why  should  not 
one  be  assigned  to  one  person  and  the  other  to  another.'  I  do  not  see  why  upon 
principle  it  should  not  be  so.  If  that  be  so,  the  assignee  of  part  of  a  patent  would 
be  more  like  a  person  to  whom  lands  have  been  assigned  in  severalty  than  in  common, 
and  so  would  be  severally  entitled  to  damages  for  an  invasion  of  his  right.  Mr.  Serjt. 
Williams,  in  hi.s  notes  to  the  case  of  Con/ton  v.  Lithebi/e,  i  W'ms.  Saund.  117,  says,  "It 
has  been  laid  down  as  a  general  rule  that  parties  cannot  join  in  an  action  for  damages, 
unless  the  damages  when  recovered  would  accrue  to  them  jointly. '  Now,  here  the 
damages  which  accrued  in  respect  of  the  infringement  of  the  portion  of  the  patent 
which  is  complained  of  in  this  action,  would  belong  exclusively  to  the  owners  of  that 
part,  and  they  alone  could  sue  in  respect  of  it.  Whether  a  patent  can  be  divided  in 
this  way  or  not,  is  an  immaterial  question  :  if  it  may  be,  the  plaintift's  clearly  may  sue 
alone  for  the  infringement  of  that  part  of  the  patent  which  is  vested  in  them  :  if  it 
may  not,  then  all  that  can  be  said  is,  that  the  distribution  of  the  patent  in  the  way 
disclosed  by  the  declaration  has  been  erroneously  done,  and  the  plaintifTs  are  entitled 
to  maintain  this  action  in  respect  of  the  right  vested  in  them  by  the  original  grant. 
It  is  not  enough  for  Mr.  Hindmarch  to  make  out  that  the  breach  assigned  in  the 
declaration  is  for  an  infringement  of  that  part  of  the  [231]  patent  which  is  vested  in 
the  Balls,  if  it  appears  that  theie  has  also  been  an  infringement  of  that  part  which  is 
vested  in  the  plaintifi's  alone,  for  that  infringement  would  give  them  a  cause  of  action. 
The  breach  assigned  is  for  an  infringement  of  the  patent  "  so  far  as  the  same  relates 
to  or  concerns  the  making,  using,  exercising,  and  vending  of  the  said  invention  of 
improvements  in  the  manufacture  of  close  weavings  in  twist  lace  machines,  as  described 
in  the  sixth  part  of  the  said  specification."  The  infringement  of  that  part  of  the  patent 
which  is  vested  exclusively  in  the  plaintifi's  at  all  events  is  comprehended  in  the  breach. 
The  damage  for  this  accrues  to  them  alone.  Upon  these  grounds,  it  seems  to  me  that  the 
plaintifi's  and  they  alone  are  entited  to  maintain  this  action. 

Judgment  for  the  plaintifi's. 

Ealph  Robinson  and  John  Robinson,  Executors  of  Lydia  Robinson,  Deceased, 
V.  Lord  Vernon.    Nov.  18th,  1859. 

[S.  C.  29  L.  J.  C.  P.  135,  310;  6  Jur.  N.  S.  610;  1  L.  T.  67.] 

An  action  was  brought  in  a  county-court  in  the  names  of  A.  and  B.,  as  executors  of  C, 
in  respect  of  a  claim  accruing  to  the  testatrix.  B.  executed  a  release  the  day  before 
the  trial.  The  counsel  for  the  plaintifi's  (upon  whom  the  release  came  by  surprise) 
proposed  to  call  B.  and  to  examine  him  as  to  the  circumstances  under  which  he  had 
executed  the  release,  for  the  purpose,  as  he  said,  of  eliciting  from  him  whether  or  not 
it  had  been  fraudulently  obtained,  but  without  alleging  the  existence  of  fraud  in  fact. 
The  judge  refused  to  permit  B.  to  be  examined  for  that  purpose,  and  the  plaintifi's 
were  nonsuited.  This  court,  on  appeal,  set  aside  the  nonsuit,  with  costs. — An 
objection  to  the  admissibility  of  a  document  for  the  want  or  insutticiency  of  the 
stamp,  must  be  taken  at  the  time  it  is  tendered  in  evidence. 

This  was  an  appeal  from  a  decision  of  the  county-court  of  Macclesfield. 

The  plaintifls  were  the  sons  and  executors  of  Lydia  Robinson,  deceased,  under  whose 
will  they  were  also  beneficially  entitled  to  two  thirds  of  any  sum  which  [232]  might  be 
recovered  in  this  action  ;  and  thej'  sought  to  recover  a  sum  of  501.  from  the  defendant 
for  compensation  for  alleged  permanent  improvements  made  by  the  testatrix  upon  a 
farm  at  Poynton  beloiging  to  the  defendant,  whilst  she  was  tenant  of  the  same. 
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The  plaintiffs'  case  was,  that  there  was  a  certain  custom  of  the  country  prevailing 
in  the  district  within  which  the  farm  was  situate,  for  outgoing  tenants  to  receive  from 
the  landlord  the  value  of  permanent  improvements  made  by  tenants  on  their  farms. 
The  testatrix  had  resided  for  a  very  long  period  on  the  farm  in  question,  and  continued 
to  do  so  at  the  time  of  her  decease.  Shortly  after  this  occurred,  viz.  in  the  Autumn 
of  1856,  the  defendant's  agent  gave  notice  to  the  plaintiffs  to  quit  the  premises  in  the 
following  Spring.  The  plaintiffs  thereupon  caused  a  valuation  to  be  made  of  the 
improvements  in  respect  of  which  thev  claimed  compensation  under  the  alleged  custom, 
and  called  upon  the  defendant  to  pay  them  the  amount.  The  defendant  rejected  the 
claim  altogether ;  and,  as  the  plaintiffs  refused  to  give  up  possession  at  the  expiration 
of  the  notice,  they  were  ultimately  removed  by  ejectment. 

At  the  time  of  the  commencement  of  this  action,  and  of  the  trial,  the  plaintiff"  John 
was  and  had  been  for  some  time  a  tenant  of  the  defendant ;  and  it  was  in  evidence  that 
these  proceedings  had  been  instituted  and  were  maintained  in  the  names  of  both 
plaintiffs  by  Ralph  alone,  without  the  consent  of  or  any  communication  with  his  co- 
plaintiff,  John. 

John,  who  had  in  his  possession  the  probate  of  the  testatrix's  will,  was  subpoenaed  by 
his  co-plaintiff  Ralph,  and  appeared  accordingly  ;  but,  having  before  the  trial  handed 
that  document  to  the  defendant's  attorney,  who  produced  it  when  called  for  by  the 
plaintiffs'  counsel,  he  was  not  sworn  or  examined. 

[233]  The  plaintiffs'  case  was  closed  without  any  question  having  been  put  on 
cross-examination  as  to  any  release  by  the  plaintiffs  of  this  claim  ;  but  the  holding 
over,  the  ejectment,  and  the  fact  of  the  action  having  been  brought  without  John's 
concurrence,  were  so  elicited. 

The  defendant  rested  his  case  upon  the  following  release,  executed  in  the  course 
of  the  day  before  the  trial : — 

"  To  all  to  whom  these  presents  shall  come,  I,  John  Robinson,  of  Poynton,  in  the 
county  of  Chester,  farmer,  for  divers  good  causes  and  considerations  me  hereunto 
moving,  do  hereby,  for  myself,  my  heirs,  executors,  and  administrators,  remise, 
release,  acquit,  and  discharge  the  Right  Honorable  (xeorge  John  Warren,  Baron 
Vernon,  his  heirs,  executors,  and  administrators,  and  all  his  and  their  estates  and 
effects  whatsoever  and  wheresoever,  of  and  from  all  sums  of  money,  accounts,  reckoning.s, 
actions,  suits,  claims,  and  demands  whatsoever  which  I  and  Ralph  Robinson,  either  as 
executors  named  and  appointed  in  and  by  the  last  will  and  testament  of  Lydia 
Robinson,  late  of  Poynton  aforesaid,  widow,  deceased,  dated  on  or  about  the  16th  day 
of  July,  1852,  and  proved  in  the  consistory  court  of  the  diocese  of  Chester  on  or 
about  the  2nd  of  -luly,  1856,  or  othervrise  howsoever,  now  have  or  claim,  or  can,  shall, 
or  may  have  or  claim  of,  from,  or  against  the  said  George  John  Warren,  Baron  Vernon, 
his  heirs,  executors,  or  administrators,  up  to  and  inclusive  of  the  day  of  the  date  of 
these  presents.     In  witness,  &c." 

It  did  not  appear  that  the  agent  of  the  plaintiff  Ralph  had  been  asked,  or  that  he 
had  been  consulted  with  reference  to  this  document. 

The  plaintiffs'  counsel  then  contended  that  the  release  being  of  the  whole  cause  of 
action  by  one  only  of  two  joint  plaintiffs,  it  was  no  defence.  The  [234]  judge,  how- 
ever, ruled  otherwise,  and  intimated,  that,  as  the  case  then  stood,  he  should  direct  the 
jury  to  find  for  the  defendant. 

Upon  tills,  the  plaiiitiffs'  counsel,  admitting  that  the  defence  had  taken  him  by 
surprise,  proposed  to  call  the  plaintiff  John  and  examine  him  as  to  the  circumstances 
under  which  he  had  executed  the  document  in  question, — for  the  purpose,  as  he  said, 
of  eliciting  from  him  whether  it  had  been  fraudulently  obtiiined,  but  without  alleging 
the  existence  of  fraud  in  fact. 

The  judge  refused  under  the  circumstances  and  for  that  purpose  to  permit  the 
plaintiff  John  to  be  then  examined  ;  and  therefore  the  |)laintilt's'  counsel  elected  to  l)c 
nonsuited. 

The  question  for  the  opinion  of  this  court  is,  whetlici'  the  judge  was  right  in  so 
refusing  to  allow  the  plaintili'  .John  Ivobin.son  to  be  called  and  examined  on  behalf  of 
the  plaintiffs,  for  the  purpose  stated  by  their  counsel. 

Wheeler,  foi'  the  appellant.  It  clearly  was  competent  to  the  plaintiffs'  coun.sel  to 
call  John  Robinson  for  the  purpose  suggested.  If  this  had  occurred  in  a  superior 
court,  the  release  would  have  been  pleaded  puis  darrein  continuance,  to  which  the 
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plaintiffs  might  have  replied  by  denying  the  release  or  alleging  that  its  execution  was 
obtained  by  means  of  fraud  and  misrepresentation.  The  absence  of  pleadings  in  the 
county-court  does  not  alter  the  rights  of  the  parties  in  this  respect. 

Powell,  for  the  respondent.  The  plaintiffs  are  co-executors.  The  action  is  brought 
with  reference  to  the  administration  of  the  estate  of  their  testatrix.  The  defendant 
puts  in  a  release  executed  by  one  of  the  plaintiffs  ;  and  the  question  is  whether  he  can 
be  permitted  to  get  into  the  witness-box  and  deny  his  deed,  or  allege  that  he  was 
induced  by  fraud  to  execute  it.  [235]  [Crowder,  J.  It  may  be  that  the  execution 
of  the  release  by  John  Robinson  was  induced  b^^  some  imposition  practised  upon  him. 
Erie,  C.  J.  He  may  have  been  purposely  made  intoxicated,  and  may  have  signed  the 
deed  without  knowing  what  he  did.]  There  is  no  plea  or  suggestion  of  fraud  on  the 
part  of  the  defendant.  [Byles,  J.  I  do  not  see  why  the  defendant  should  be  in  a 
better  situation  than  he  would  have  been  in  if  there  had  been  a  plea  puis  darrein  con- 
tinuance.] The  question  is  whether  the  plaintiff's'  counsel  ought  to  have  been  permitted 
to  call  one  of  the  plaintiff's,  and  to  enter  into  a  fishing  inquiry  as  to  the  circumstances 
under  which  he  executed  the  release  and  the  motives  which  induced  him  to  execute  it. 

Per  Curiam.  We  think  there  has  been  a  miscarriage  on  the  part  of  the  judge. 
There  must  therefore  he  a  new  trial,  the  respondent  paying  the  costs  of  the  appeal. 

Judgment  accordingly. 

June  21,  I860. — The  case  again  came  on  for  trial  before  the  same  learned  judge 
on  the  5th  of  January,  1860,  and  the  following  case  was  stated  by  way  of  appeal 
against  his  ruling  :  — 

The  plaintiff's,  as  the  executors  of  Lydia  Robinson,  deceased,  sought  to  recover  501. 
(part  of  a  sum  of  601.  16s.  2d.)  as  the  value  of  certain  alleged  permanent  improvements 
made  by  her  in  her  life-time  on  a  farm  at  Poynton,  of  which  the  defendant  was 
owner,  and  of  which  the  tesUitiix  had  for  many  years  before  her  death  been  tenant. 
The  claim  was  made  on  an  alleged  custom,  the  existence  of  which  the  defendant 
denied. 

The  first  witness  called  was  the  plaintiff'  Ralpli  [236]  Robinson  ;  and,  on  his  being 
sworn,  the  probate  of  the  will  (which  was  in  the  possession  of  and  was  produced  by 
the  defendant's  attorney)  was  called  for  by  the  plaintiffs'  counsel,  and  he  handed  it  to 
Ralph,  who  identified  it,  and  proved  that  he  and  the  co-plaintiff  were  the  executors 
therein  named.  It  was  then  put  in  and  read,  without  any  objection  being  taken  or 
question  raised  as  to  its  admissibility.  It  bore  a  51.  stamp,  being  the  proper  stamp 
for  a  value  not  exceeding  3001.  The  plaintiffs'  counsel  then  examined  Ralph  in 
support  of  the  plaintiffs'  claim. 

The  defendant's  attorney  commenced  his  cross-examination  by  producing  and 
putting  into  Ralph's  hands  the  residuary  account  of  Ralph  and  the  other  plaintiff 
made  to  the  stamp-office  for  payment  of  duty  ;  and  Ralph  identified  it,  and  proved  his 
signature  thereto.  It  shewed  the  amount  of  2811.  I7s.  4d.,  exclusive  of  the  501. 
sought  to  be  recovered  ;  whereupon  the  defendant's  attorney  applied  for  a  nonsuit,  on 
the  ground  that,  as  the  501.  and  the  2811.  17s.  -td.  together  amounted  to  a  greater 
sum  than  was  covered  by  the  stamp,  the  probate  was  inadmissible  in  evidence,  and 
consequently  there  was  no  proof  of  the  plaintifl's'  title  as  executors. 

The  judge  directed  the  trial  to  pi'oeeed. 

At  the  close  of  the  plaintiffs'  case,  the  defendant's  attorney  again  applied  for  a 
nonsuit,  on  the  same  ground.  The  judge  thereupon  held  in  favor  of  the  objection, 
and  directed  a  nonsuit. 

The  question  for  the  opinion  of  this  court  is,  whether  the  judge  acted  properly  in 
nonsuiting  the  plaintiff. 

AVheeter,  for  the  appellant.  All  that  was  denied  on  the  part  of  the  defendant  was 
the  existence  of  the  custom :  the  representative  character  of  the  plaintiffs  was 
admitted.  The  probate,  too,  was  admitted  with-[237]-out  olijection.  [Williams,  J. 
The  only  question  is,  whether  the  objection  to  the  sufficiency  of  the  stamp  was  taken 
in  time.]  An  objection  of  this  sort  must  be  taken  at  once  when  the  document  is 
offered  in  evidence,  if  available  at  all.  In  Jl'hi/te  v.  JRosc,  3  Q.  B.  493,  499,  Lord 
Abinger,  C.  B.,  in  the  course  of  the  argument,  says :  "  I  recollect  once  olijecting  to  a 
probate  on  the  ground  that  the  stamp  was  not  sufficient  for  the  amount  of  the 
property ;  but  Lord  Kenyon  would  not  listen  to  the  objection."  In  Carr  v.  Roberts, 
2  B.  .%  Ad.  905,  there  was  no  stamp  at  all :  and  there  was,  amongst  others,  a  plea 
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that  the  plaintift'  was  not  administratrix.  On  proving  a  will,  the  executor  need  not, 
in  the  amount  for  which  probate  duty  is  paid,  include  debts  due  to  the  testator  which 
arc  either  desperate  or  doubtful  ;  and  he  has  a  light  to  exercise  his  judgment  fairly 
and  bona  fide  whether  a  debt  is  doubtful  or  bad:  Mo-se-^  v.  Crafter,  4  C.  &  P.  524. 
There  is  no  case  where  this  collateral  issue  has  been  allowed  to  be  raised  for  the 
puipose  of  proving,  that,  by  .something  which  has  been  or  may  be  received,  the 
probate  stamp  is  or  may  be  insufficient. 

Welsby,  for  the  respondent.  The  objection  to  the  stamp  was  duly  taken.  The 
probate  was  an  essential  part  of  the  plaintitis'  case.  In  Ilnnt  v.  Stevens,  3  Taunt.  113, 
it  was  held,  that,  if  an  administrator  shews  that  he  sues  for  a  greater  value  than  is 
covered  by  the  ad  valorem  stamp  of  his  letters  of  administration,  he  shews  his 
administration  to  be  void,  and  cannot  recover :  and  that  is  confirmed  by  Carr  v. 
Hoberh,  2  B.  &  Ad.  90.5.  That  case  is  cited  in  I  Williams  on  Executors,  5th  edit. 
542,  where  it  is  said  :  "  A  veiy  important  regulation,  as  to  the  consequences  of  not 
obtaining  the  requisite  stamp,  which  was  contained  in  the  former  stamp  acts,  and  re- 
enacted  by  s.  8  of  the  [238]  55  G.  3,  c.  184,  is,  that  no  instrument  not  properly 
stamped  shall  be  given  in  evidence.  Hence,  where  an  executor  or  administrator 
brings  an  action  in  which  it  is  neccs-sarj^  for  him  at  the  trial  to  prove  his  represen- 
ttitive  character,  if  his  case  shews  that  he  sues  for  a  greater  value  than  is  covered  by 
tlic  stamp  of  his  probate  or  letters  of  administration,  he  cannot  recover ;  foi-,  the 
instrument,  not  being  properly  stamped,  cainiot  be  given  in  evidence ;  and  he  is 
therefore  excluded  from  the  only  means  of  shewing  the  fact  of  his  being  executor  or 
administrator.  Nor  will  it  make  any  diftei'ence  that  he  is  suing  for  a  doubtful  claim." 
That  the  objection  is  a  valid  one  is  therefore  clear.  The  only  question  is  whethei'  it 
was  taken  in  time.  Now,  at  the  time  it  was  put  in,  there  was  nothing  upon  which  to 
found  the  objection  :  that  arose  only  when  the  residuary  account  was  produced.  In 
Field  V.  IFood,  7  Ad.  &  £.  1 14,  2  N.  et  P.  117,  G  Dowl.  P.  C.  23,  8  Car.  &  P.  52,  it  is 
laid  down,  that,  where  a  document  produced  on  a  trial  would,  from  some  defect,  be 
inadmis.sible,  if  objected  to,  the  practice  in  general  is,  that,  if  such  document  has 
been  put  in  and  read,  the  objection  cannot  afterwards  be  taken  :  l)Ut,  where  the 
defect  requires  extrinsic  evidence  to  shew  it,  as,  when  a  cheque  has  been  post-dated, 
the  instrument  is  to  be  read,  and  the  ground  of  objection  afterwards  proved  as  part 
of  the  defendant's  case.  [Willes,  J.  Was  not  that  case  somewhat  shaken  by  the 
second  case  of  Boyle  v.  }FiseriMnT\     It  is  conceived  not. 

Wheeler,  in  reply.  The  objection  to  the  admissibility  of  an  instrument  for  the 
want  or  insufficiency  of  the  stamp,  must  be  taken  at  the  time  it  is  tendered  in 
evidence :  Doe  d.  Phillip  v.  Benjamin,  9  Ad.  &  E.  644.  There,  a  paper  had  only  an 
agreement  stamp.  On  the  trial  of  an  ejectment,  it  was  given  in  evidence  as  an  [239] 
agreement.  The  coun.sel  producing  it  were  afterwards  obliged,  during  the  trial,  to 
rely  upon  it  as  a  lease.  No  objection  was  then  or  previously  taken  to  the  stamp. 
On  argument  in  banc  as  to  the  operation  of  the  document,  the  want  of  a  proijcr 
stamp  was  urged.  It  was  held  that  the  objection  came  too  late,  and  should  have 
been  taken  at  that  period  of  the  trial  when  counsel  first  stated  that  they  should 
rely  upon  the  instiunicnt  as  a  lease.  [Williams,  .1.  That  is  so  where  the  stamp 
depends  on  that  which  appears  upon  the  face  of  the  document :  l)ut  the  rule  may 
be  difl'crent  where  its  sufficiency  depends  upon  a  fact  dehors  the  document.  The 
point  is  of  general  importance,  and  therefore  we  will  take  time  to  look  into  the 
cases.] 

Cur.  adv.  vult. 

Byles,  J.,  now  delivered  the  judgment  of  the  court: — 

It  appears  to  us  that  this  case  is  not  concluded  by  the  decision  of  the  I'ourt  of 
C>)ueen's  Heiich  in  Field  v.  IVood,  7  Ad.  &  E.  114. 

Tlicie,  the  objection  was  stated  at  the  time  when  the  document  was  tendered  in 
evidence,  anrl  the  proof  of  those  facts  which  renilcicd  the  stamp  iicccssai-y  w;is  rcsiMVcd 
without  objection  until  the  defendant's  case.  The  judgment,  of  Littlcdale,  •!.,  explains 
that  to  have  been  the  state  of  facts  upon  which  the  jiidgnient  y)ro(X'eded. 

Tlu!  principle  to  bo  collected  fi'oni  all  the  cas('H  appe.irs  to  be,  that  the  objection 
for  want  of  a  stamp  ought  to  be  taken  at  the  earliest  ])ossil)le  moment,  so  that  the 
time  of  the  court  shall  not  be  wasted  by  protracting  an  inquiry  which  may  at  .-uiy 
time  be  rendered  futile  by  such  objection. 
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Applying  that  principle  to  the  present  case,  it  appears  to  us  that  the  objection 
came  too  late,  and  [240]  that  the  nonsuit  ought  to  be  set  aside,  and  a  new  trial  had. 

And  we  must  order  the  defendant  to  pay  the  costs  of  the  appeal  ;  otherwise  the 
redress  thereby  given  would  be  finitless. 

Judgment  for  the  appellant,  with  costs. 


Rook,  Appellant ;  The  Mayor,  Aldermen,  and  Burgesses  of  Liverpool, 
Respondents.     Nov.  20th,  1859. 

[See  Sheffield  Waterworks  Cmnpany  v.  Bennett,  1872-73,  L.  R.  7  Ex.  409 ; 

L.  R.'S  Ex.  196.] 

By  the  Liverpool  Corporation  Waterworks  Act,   1847,  10  &   11  Vict.  c.  cclxi.,  the 
rates  at  which  water  is  to  be  supplied  for  domestic  purposes,  are  to  bo  assessed 
upon  the  "annual  value"  of  the  premises  :  and  by  the  18th  section  of  the  Liverpool 
Corporation  Water  Works  (Amendment)  Act,  1850,  13  &  14  Vict.  c.  Ixxx.,  it  is 
enacted,  that,  if  the  owner  of  any  dwelling-house  the  yearly  rent  or  value  whereof 
shall  not  amount  to  131.,  or  which,  whatever  may  be  the  annual  value  thereof,  shall 
be  let  to  weekly  or  monthly  tenants,  or  in  separate  apartments,  shall  be  desirous  of 
paying  a  reduced  water-rent  by  the  year  for  the  same,  whether  occupied  or  not,  the 
council  may  compound  with  such  owner  for  the  payment  of  the  water-rents  payable 
by  virtue  of  the  acts  in  respect  of  such  dwelling-house  at  any  sum  not  less  than 
three  fourths  of  the  annual  water-rent  for  the  same  ;  and  all  such  compositions  shall 
be  entered  in  the  books  of  the  council,  and  shall  be  recoverable  in  like  manner  as  the 
lents  and  charges  authorized  by  the  act  are  by  law  recoverable. — By  a  composition- 
paper,  the  appellant,  as  the  owner  of  certain  dwelling-houses  let  to  weekly  tenants, 
agreed  with  the  corporation  to  compound  for  the  water-rates,  and  in  a  schedule 
thereto  stated  the  rental  to  be  4s.  6d   per  week  and  3s.  6d.  per  week  respectively. 
The  composition-paper  contained  a  stipulation,  that,  "if  at  any  time  it  should  be 
ascertained  that  the  rental  of  such  houses  was  not  truly  and  correctly  set  forth  in 
the  schedule,  the  corporation  might  be  at  liberty  to  amend  the  same  by  inserting 
therein  the  true  and  correct  amounts  of  such  rental,"  and  might  recover  against  the 
appellant  the  additional  water-rents  due  in  respect  thereof. — The  i-ents  of  the  houses 
were  in  point  of  fact  6d.  per  week  respectively  more  than  the  sums  stated  in  the 
schedule, — the  appellant  claiming  to  deduct  that  stim  in  respect  of  poor  and  other 
rates  which  by  agreement  with  the  tenants  were  paid  by  him  : — Held,  that  the 
appellant  was  not  entitled  to  make  such  deduction,  but  that  the  corporation  were 
entitled  under  the  agreement  to  receive  the  composition  upon  the  amount  of  rent 
paid  by  the  tenants. — Held,  also,  that  the  production  of  the  composition-paper,  and 
proof  that  no  demand  of  water-rates  had  been  made  upon  the  tenants,  was  sufficient 
evidence  that  the  composition  had  been  made,  without  shewing  that  any  entry 
thereof  had  been  made  in  the  books  of  the  council. 

This  case  was  stated  for  the  opinion  of  the  court  of  Common  Pleas  under  the 
20  &  21  Vict.  c.  43,  by  John  Smith  Mansfield,  one  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  borough  of  Li\'erpool. 

[241]  The  appellant  Henry  Rook  was  summoned  before  me  upon  information  and 
complaint  laid  by  John  Allison,  a  collector  of  water-rates  for  and  on  behalf  of  and 
duly  authorized  by  the  .said  mayor,  aldermen,  and  burgesses  of  the  borough  of  Liver- 
pool, the  respondents,  to  recover  certain  sums  of  money  alleged  to  be  due  from  him 
to  them  in  respect  of  water  supplied  by  them  to  premises  belonging  to  him,  under 
the  following  ciicumstances  : — 

By  an  act  passed  in  the  10th  &  11th  years  of  the  reign  of  Her  present  Majesty, 
"The"^  Liverpool  Corporation  Water  Works  Act,  1847,"  the  said  mayor,  aldermen,  and 
burgesses  are  authorized  and  impowered  to  supply  the  inhabitants  of  the  said  borough 
with  water,  and  to  make  certain  charges  in  respect  thereof. 

The  corporation  do  not  derive  any  profit  from  such  charges,  and  any  surplus 
arising  is  dii-ected  to  be  applied  in  the  reduction  of  rates. 

"The  Water  Works  Clauses  Act,  1847,"  is  incorporated  with  and  directed  to  be 
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taken  as  part  of  such  last-mentioned  act ;  and  in  and  hy  such  Water  Works  Clauses 
Act  it  is  directed  that  the  owners  of  all  tenements  the  aiuiual  value  of  which  shall 
not  exceed  lOl.,  shall  be  liable  to  the  payment  of  the  water-rate  payable  in  respect  of 
such  tenements,  instead  of  the  occupier  thereof. 

By  the  "Liverpool  Corporation  Water  Works  Amendment  Act,  1850"  (LS  &  14 
Vict,  clxxx.),  s.  IS,  it  is  enacted,  that,  if  the  owner  of  any  dwelling-house  within  the 
limits  of  said  Liverpool  Corporation  Water  \\'orks  Act,  1847  (10  &  11  Vict.  c.  cclxi.), 
the  yearly  rent  or  value  whereof  shall  not  amount  to  131.,  or  which,  whatever  may  be 
the  annual  value  thci'eof,  shall  he  let  to  weekly  or  monthly  tenants  or  in  separate 
apartments,  shall  bo  desirous  of  paying  a  reduced  water-rent  by  the  year  for  the  same, 
whether  occupied  or  not,  the  said  [242]  council  may  compound  with  such  owner  for 
the  payment  of  the  water-rent  and  charges  payalile  by  virtue  of  the  said  act  and  this 
act  in  respect  of  such  dwelling-house,  at  any  sum  not  less  than  three  fourths  of  the 
annual  water-rent  or  charge  for  the  same :  and  all  such  compositions  shall  be  entered 
in  the  books  of  the  council,  and  shall  be  recoverable  in  like  manner  as  the  rents  and 
charges  authorized  by  the  said  act  are  by  law  recoverable. 

And  by  the  last-mentioned  act  it  is  also  enacted,  that,  if  any  person  who  shall  be 
liable  to  payment  in  I'espect  of  a  supply  of  water  under  the  act  first  above  named, 
or  the  last-named  act,  shall  neglect  oi'  refuse  to  pay  the  amount  due  in  respect  of  such 
supply  for  fourteen  days  after  demand,  any  justice  having  jurisdiction  where  such 
pcnson  shall  thoi  reside,  or  where  the  water  shall  have  been  supplied,  may  issue  his 
summons  against  such  person,  and  payment  may  be  enfoi'ccd  hy  warrant  of  distress. 

On  the  26th  of  Decembei',  1S56,  the  said  Henry  Kook,  being  the  owner  of  several 
small  tenements  within  the  said  borongh,  delivered  to  the  respondents,  and  they  then 
received  from  him,  a  composition-paper  in  the  words  and  figures  following,  that  is 
to  say  : — 

"No.  2464. 

"I,  Heiuy  Kook,  being  the  owner  of  the  houses  mentioned  in  the  .schedule  here- 
unto annexed,  being  respectively  dwelling-houses  let  to  weekly  or  monthly  tenants  or 
in  separate  apartments,  or  at  a  yearly  rental  under  131.,  as  respectively  describefl  in 
such  schedule,  do  hereby,  in  accordance  with  the  provisions  of  the  Livei'pool  Corpora- 
tion Water  Works  (Amendment)  Act,  18-50,  and  subject  thereto,  compound  with  the 
mayor,  aldermen,  and  l)urgesscs  of  the  borough  of  Ijiverpool  for  the  water-rents  and 
charges  pabalile  in  respect  of  such  houses  respectively  ;  and,  in  consideration  of 
re-[243]-coiving  a  discount  of  2.5  per  cent,  upon  the  water-rents  and  charges  payable 
in  respect  of  such  dwelling-houses  respectively,  and  of  the  said  mayor,  aldermen,  and 
burgesses  not  requiring  payment  of  such  water-rents  and  charges  from  tiio  tenants  of 
such  houses  respectively  (as  are  above  the  annual  value  of  101.,)  do  hercb\'  agree  with 
the  said  mayor,  aldermen,  and  burgesses,  to  pay  to  them,  on  or  before  the  24th  day 
of  Maich  next  ensuing,  the  water-rents  and  charges  in  respect  of  such  honses  respec- 
tively, whether  occupied  or  not,  for  the  whole  of  the  year  1857  ;  and  1  consent,  in 
case  default  shall  be  made  by  me  in  payment  of  such  composition  at  the  time  before 
mentioned,  that  the  full  amount  of  such  water-i'cnts  respectively  from  the  25th  day 
of  Decembei',  185G,  to  llie  24th  day  of  December,  1857,  and  without  any  discount 
thereon,  shall  be  a  debt  due  from  me  to  the  said  mayor,  aldcsi'nien,  and  Imigesses,  and 
may  be  i-ecoveiml  as  water-i'ents  are  by  the  Liver])ool  Corporation  W'ater  Works  Act, 
1IS47,  and  the  Liverpool  Corporation  Water  Works  (Amendment)  Act,  1850, 
authorized  to  be  recovered,  or  by  action  at  law  in  any  court  of  competent  jurisdic- 
tion :  and  I  also  consent,  if  at  any  time  it  shall  bo  ascerUiined  that  tlie  rental  of  such 
houses  respectively  is  tiot  truly  and  correctly  set  forth  in  the  said  .schedule,  then  tlie 
said  mayor,  aldermen,  and  burgesses  may  be  atlil)erty  to  amend  the  same  by  inserting 
therein  the  true  and  correct  amounts  of  such  rental,  and  may  in  the  manner  before 
mentioned  recover  against  me  the  additional  water-rents  and  charges  duo  in  respect 
thereof :  And  1  also  consent,  that,  in  ease  of  the  non-payment  of  all  or  any  ])art  of  the 
before-mentioned  water-rents  and  charges  at  the  time  hereiniicfdre  provided  foi'  pay- 
ment thereof,  the  said  mayor,  al<lermen,  and  burgesses  may  stop  the  water  from 
ilowiug  into  all  or  any  of  the  said  houses,  by  cutting  oil'  the  pi])e  to  su('h  hou.scs,  or 
by  [244]  such  means  as  they  sliall  think  fit,  and  the  ex])onses  of  cutting  off' the  water 
may  Ije  recovered  against  me  in  llie  same  maimer  as  the  said  water-rents  and  charges 
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are  made  recoverable  by  the  said  acts  or  by  this  comp.isition.     Dated  this  26th  day 
of  December,  1856.  "Henry  Rook." 

The  Schedule  above  referred  to. 


Name 

of  Tenant. 

No.  of 
House. 

street  or  Situation. 

Rentals  of  Property  let  at 

1 

Per 

Per 

Per  vear,  under   I 

Week. 

Month. 

131. 

£ 

s. 

d. 

IS) 

Smithdowii   Lane 

19 

0 

0 

Ditto 

15 

0 

0 

5 

Date  Street,  at 

4s. 

j 

1 

60 

Myrtle  Street 

25 

0 

0 

1 

62 

Ditto  (a) 

30 

0 

0 

5 

Berwick  Place,  3 

4s.  6d. 

BrownloM'  St.,  2 

3s.  6d. 

9 

Chesiiiit  Street 

20 

0       0 

11 

Ditto 

12 

0       0 

"N.B. — Parties  intending  to  compound  for  payment  of  the  water-rents  for  the 
year  1857,  must  leave  the  schedules  of  agreement  either  with  the  collector  of  the 
district  in  which  the  property  is  situate,  or  at  the  public  otiices  (treasurer's  department), 
No.  2  Coriiwallis  Street,  on  or  before  Saturday,  the  27th  day  of  December,  1856, 
and  not  later  that  six  o'clock  in  the  evening  of  that  day  ;  as  none  can  be  admitted 
after  that  time,  by  the  express  directions  of  the  water  committee." 

The  respondents  did  not  make  any  alteration  in  the  said  composition-paper  or  in 
the  schedule  thereof;  and,  [245J  on  the  24th  of  January,  1857,  the  respondents 
rendered  the  appellant  a  bill  charging  him  upon  the  rent  actually  paid  by  the  tenants 
to  him,  and  being  the  amounts  presently  mentioned. 

The  appellant  objected  to  pay,  and  did  not  pay,  the  amount  demanded  in  the  bill 
so  rendered  to  him  by  the  respondents  ;  but  he  tendered  the  amount  he  admitted  to 
be  due  bj'  the  schedule  to  the  composition-paper  rendered  by  him,  but  the  respondents 
claimed  the  larger  amount  as  stated  in  the  bill  rendered  to  the  appellant,  and 
refused  his  tender,  and  treated  the  nonpavraent  of  the  sum  claimed  as  a  default ; 
and  thereupon  the  following  information  was  laid  against  the  appellant  in  respect 
thereof : — 

"  0.  S.  :  Composition. 

"  Borough  of  Liverpool,  to  wit. 

"Be  it  remembered,  that,  on  the  8th  day  of  October,  1857,  at  the  borough  of 
Liverpool  aforesaid,  John  Alli-son  of  Liverpool,  aforesaid,  cometh  before  me,  John 
Crosthwaite,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
borough,  and,  for  and  on  behalf  of,  and  being  duly  authorized  in  that  behalf  hy,  the 
council  of  the  borough  of  Liverpool  aforesaid,  informeth  me  the  said  justice,  and 
coraplaineth,  that,  on  the  several  days  and  times  mentioned  and  set  forth  in  the  fifth 
column  of  the  schedule  hereafter  written  and  referred  to,  and  therein  set  opposite  to 
the  names  of  the  several  persons  mentioned  and  contained  in  the  said  schedule,  the 
said  several  persons  whose  names  are  contained  and  mentioned  in  the  second  column 
of  the  said  schedule  were  severally  and  respectively  the  owners  of  certain  dwelling- 
houses  situate  in  the  respective  streets  and  places  within  the  said  borough,  and  within 
the  limits  of  the  Liverpool  Corporation  Water  Works  Act,  1847,  which  are  also  named 
in  and  placed  opposite  to  their  several  and  respective  names  in  the  third  [246]  column 
of  the  said  schedule,  and  which  said  dwelling-houses  were  then  and  there  respectively 
supplied  with  water  by  the  said  mayor,  aldermen,  and  burgesses  for  the  domestic 

(a)  The  premises  respecting  which  the  dispute  arises  are  the  five  houses  in  Date 
Street  and  the  five  houses  in  Berwick  Place  and  Brownlow  Street :  no  question  arises 
in  this  case  as  to  the  other  premises  in  the  schedule. 
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uses  and  purposes  of  the  respective  occupiers  thereof,  the  3'early  rent  or  value  of 
which  said  dwelling-houses  did  not  then  respectively  amount  to  131.,  parts  of  which 
said  dwelling-houses  were  then  respectively  occupied  as  separate  tenements,  which 
said  dwelling-houses  were  then  respectively  let  to  weekly  or  monthly  tenants ;  and 
that  the  said  several  peisons  whose  names  are  contained  in  the  said  second  column  of 
the  said  schedule,  being  desirious  of  paying  a  reduced  water-rent  by  the  year  for  the 
same  houses,  whethei-  they  should  be  occupied  or  not,  the  said  mayor,  aldermen,  and 
burgesses  did,  on  the  said  several  days  and  times  mentioned  and  set  fortii  in  the  said 
fifth  column  of  the  said  schedule,  at  and  within  the  borough  aforesaid,  under  and  by 
virtue  of  the  provisions  of  the  Liverpool  Corporation  Water  Works  (Amendment) 
Act,  1S50,  enter  into  contracts,  paitl}'  printed  and  partly  written,  with  the  said 
several  persons  whose  names  are  contained  and  mentioned  in  the  said  second  column 
of  the  said  .schedule,  in  and  by  which  they  did  then  and  there  compound  with  the 
said  several  persons  foi'  the  payment  of  the  water-rents  and  charges  payable  under 
and  by  virtue  of  the  provisions  of  the  said  Liverpool  Corporation  Water  Works  Act, 
lcS47,  and  the  said  Iviverpool  Corporation  Water  Works  (Amendment)  Act,  1850,  in 
respect  of  the  said  dwelling-houses,  at  and  for  the  several  sums  of  money  specified 
and  set  foith  in  and  by  the  said  several  contracts,  such  said  sums  not  being  less  than 
three-fourths  of  the  annual  water-rent  and  charges  for  the  same  :  And  the  said  mayor, 
aldermen,  and  burgesses,  in  pursuance  of  the  said  several  contracts,  to  wit,  on  the 
said  several  days  and  times  mentioned  and  set  forth  in  the  said  fifth  column  of  the 
[247]  said  schedule,  and  on  divers  other  days  and  times  between  those  days  and 
times  and  the  making  of  this  complaint,  at  and  within  the  borough  aforesaid,  did 
supply  the  occupiers  of  the  saifl  houses  for  the  time  being  with  water  for  the  uses 
and  purposes  aforesaid  ;  and  that,  under  the  said  several  contracts,  the  several  sums 
of  money  set  opposite  to  their  respective  names  in  the  seventh  column  of  the  said 
schedule  liecame  and  are  now  due  and  owing  from  the  said  .several  persons  whose 
names  are  contained  and  mentioned  in  the  said  second  column  of  the  said  schedule  to 
the  said  mayor,  aldermen,  and  burgesses  of  the  borough  of  Liverpool  aforesaid  in 
respect  of  such  several  compositions,  which  said  several  and  respective  compositions 
were  and  now  are  entered  in  the  books  of  the  council  of  the  .said  borough  of  ijivcrpool ; 
and  that  the  .said  several  p  r.sons,  lieiiig  such  owners,  and  having  compounded  as 
aforesaid,  have  neglected  and  still  do  neglect  to  pay  the  .said  several  sums  of  money 
so  due  and  owing  from  them  as  aforesaid,  although  the  same  hath  been  duly  demanded 
of  them,  and  moi'c  than  fourteen  days  have  ela])sed  since  the  same  liath  been  demanded 
of  them  respectively  :  Whereupon  the  .said  John  Allison,  on  such  behalf  as  afoie.said, 
prayeth  the  advice  of  mc  the  said  justice  in  the  premises,  and  that  the  said  several 
persons  may  be  foithwith  summoned  l)efore  one  of  Her  Majesty's  justices  of  the 
peace  in  and  foi'  the  said  borough,  to  answer  the  said  premises,  and  to  shew  cause 
wh}'  the  said  sums  so  demanded  should  not  be  paid. 

"  E.\-hibited  to  and  taken  and  made  before' 
me  the  said  justice,  at  Liverpool,  in  the 
borough  of  Liverpool  aforesaid,  the  day  -.luiiN   Ai.l-ISON. 
and  year  first  abov(!  written. 

" JdiiN  CKDsriiWArn-;. 


[248j    TUE    .SCUKULLK    UEKOUE    UEFEBREU    TO. 
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666,  7 

643,  ^ 

857,  8 

1114,18 

2512,13 


LMiry  Rodk 
DiUi) 
DiUii 
Ditlo 


Tliird  Column. 


FourUi 
Column. 


8tri;eLor  PIac<'. 


Pi-umiHOM. 


Riownlow  Stri't't  5  houses 

(!lu'sniit  Struct  2  ditto 

Date  Struct  5  ditto 

.Mvrtle  Street  2  ditto 


Fifth 
Column. 


ijixth 
Column. 


cSmi«"M..i«i.o 


j  Junu^  Dec. 


Sovcntli 
Column, 


Amount 
<lu«. 


1 
0 
1 
1 


4iS) 

I 


Toliil. 


28.  1 

2s.  0 

28.  1 
28.   1 


12  01 


('/)  These  amounts  arc  the  full  moiety  of  the  water-rent  not  allowing  the  25  per 
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Whereupon  the  following  suniinons  was  served  upon  the  appellant : — 

"  O.  S.  :  composition. 

"  Borough  of  Liverpool,  to  wit. 

"  To  Mr.  Henry  Kook. 

"  Whereas,  complaint  hath  this  day  been  made  by  John  Allison,  of  the  borough 
of  Liverpool,  in  the  county  of  Lancaster,  for  and  on  behalf  of,  and  being  duly 
authorized  by,  the  council  of  the  said  borough  of  Liverpool,  in  the  borough  aforesaid, 
before  me,  the  undersigned,  one  of  Her  Majesty  s  justices  of  the  peace  in  and  for  the 
borough  of  Li\erpool  aforesaid,  for  that  you  the  .said  Henrv  Rook,  on  the  26th  day 
of  December,  185G,  were  the  owner  of  certain  houses  situate  in  Brownlow  Street, 
Chesnut  Street,  Date  Street,  and  Myrtle  Street,  in  the  borough  aforesaid,  and  within 
the  limits  of  the  Livei'pool  Corporation  Waterworks  Act,  18-i7,  and  which  houses 
were  then  and  there  supplied  with  water  by  the  said  mayoi',  aldermen,  and  burgesses 
for  the  domestic  uses  and  purposes  of  the  occupiers  thereof,  which  said  houses  were 
then  let  to  weekly  or  monthly  tenants  ;  [249]  .ind  that  j^ou  then  being  desirous  of 
paying  a  reduced  water-rent  by  the  j-ear  foi'  the  same  houses,  whether  they  should  be 
occupied  or  not,  the  maj'or,  aldermen,  and  burgesses  of  the  said  borough  did,  on  the 
day  and  year  aforesaid,  to  wdt,  on  the  2Gth  day  of  December,  1 8-56,  at  and  within  the 
borough  afoiesaid,  under  and  hy  virtue  of  the  provisions  of  the  Liverpool  Corporation 
Waterworks  (Amendment)  Act,  18.50,  enter  into  a  contract,  partly  printed  and  partly 
written,  with  you,  in  and  by  which  they  did  then  and  there  compound  witli  you  foi- 
the  payment  of  the  water-rents  and  charges  payable  under  and  by  virtue  of  the  pro- 
visions of  the  Liverpool  Corporation  Waterworks  Act,  1847,  and  the  said  Liverpool 
Corporation  A\'aterworks  (Amendment)  Act,  1850,  in  respect  of  the  said  dwelling- 
houses  at  and  for  the  sums  of  money  specilied  and  set  forth  in  and  by  the  said  contract, 
such  said  sums  not  being  less  than  three  fourths  of  the  annual  water-rents  and  charges 
for  the  same ;  and  that  the  said  mayor,  aldermen,  and  burgesses,  in  pursuance  of  the 
said  contract,  did  afterwards,  to  wit,  on  the  said  26th  day  of  December,  1856,  and 
on  divers  other  days  and  times  between  that  day  and  the  making  of  this  complaint, 
at  and  within  the  borough  aforesaid,  supply  the  occupiers  of  the  said  dwelling-houses 
for  the  time  being  with  water  for  the  uses  and  purposes  aforesaid  ;  and  that  under 
the  said  contract  a  certain  sum  of  money,  to  wit,  the  sum  of  41.  19s.  3d.  («)  became 
and  is  now  due  and  owing  from  you  the  said  Henry  Kook  to  the  said  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Liverpool  aforesaid  in  respect  of  such  composition, 
which  said  composition  was  and  now  is  entered  in  the  books  of  the  council  of  the  said 
borough  of  Liverpool,  and  that  you  do  neglect  to  pay  the  said  sum  of  [250]  41.  19s.  3d. 
so  due  and  owing  from  you  to  the  said  mayor,  aldermen,  and  burgesses  as  aforesaid, 
although  the  same  hath  been  duly  demanded  of  you  more  than  fourteen  days  before 
the  making  of  the  said  complaint :  These  are,  therefore,  to  command  you,  in  Her 
Majesty's  name,  to  be  and  appear  on  the  15th  day  of  October,  at  eleven  o'clock  in 
the  forenoon,  at  the  Sessions  House,  Chapel  Street,  Liverpool,  within  the  said  borough, 
before  such  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  borough  as 
shall  be  then  and  there  present,  to  shew  cause  why  you  neglect  to  pay  the  said  sum 
of  41.  lys.  3d.  so  due  and  demanded  as  aforesaid,  and  to  be  further  dealt  with  according 
to  law. 

"Given  under  my  hand  and  seal,  this  SJth  day  of  October,  1857,  at  Li\erpool,  in 
the  borough  of  Liverpool  aforesaid.  . — ^ 

"John  Crosthwaite." 


On  the  16th  of  July  last,  such  summons,  after  several  adjournments,  was  heard 

before  me  ;  and,  having  fully  considered  the  matter,  I  made  an  order  against  the 

appellant  for  the  full  sum  claimed  by  the  respondents,  whereupon  he  demanded  a 

case  for  the  opinion  of  court ;  and  this  case  is  stated  accordingly. 
1 ^ 

cent.     The  sums  now  in  dispute  are  those  in  the  first  and  third  items  relating  to 
Brownlow  Street  and  Date  Street.     The  other  sums  are  not  in  question. 

((()  This  sum  includes  the    w-ater-rent  for  the  premises  in  (juestion  and   other 
premises  not  in  dispute  in  the  present  case. 
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In  addition  to  the  above  facts,  which  1  state  as  part  of  the  case,  1  lind  that  the 
rent  of  the  three  houses  in  Berwick  Place,  Brownlow  Street,  stated  in  the  said 
schedule  to  be  4s.  6d.  per  week  each,  was  really  os.  per  we  k  each  ;  the  rent  of  the 
two  houses  in  the  same  street  stated  in  the  schedule  to  be  .3s.  Gd.  per  week  each,  was 
really  4s.  per  week  ;  and  the  I'ent  of  the  live  houses  in  Date  iSti'eot,  stated  in  the  schedule 
to  be  4-s.  per  week  each,  was  really  -Is.  (id.  per  week  each.  The  amount  of  com- 
position which  the  appellant  otlered  to  pay  in  respect  of  such  premises  was  the 
amount  due  [251]  for  the  year  on  the  annual  value  as  stated  in  the  said  schedule  : 
the  amount  which  the  respondents  demanded  was  the  amount  on  the  rental  actually 
received  from  the  tenant ;  and  the  summonses  heard  liefore  me  rel.ited  to  the  larger  sum. 

The  evidence  given  by  the  respondents  of  the  composition  consisted  of  the  agree- 
ment hereinbefore  set  forth,  the  bill  so  rendered  as  aforesaid  by  the  respondents  to 
the  appellant,  and  the  facts  that  the  respondents  did  not  deliver  bills  to  the  tenants 
of  the  premises  or  make  any  demands  ;igainst  them  for  water-rent,  which  they  would 
have  done  but  for  such  composition. 

It  was  thereupon  contended  by  the  appellant  that  there  was  no  sutticient  evidence 
before  me  of  any  composition  whatever  having  lieen  made  between  the  parties,  and 
further  that  I  had  no  jurisdiction  given  to  me  l)y  virtue  of  the  alleged  agreement; 
whereupon  I  decided  and  determined  that  the  .said  composition-paper  and  bill  and  the 
other  proceedings  of  the  respondents  as  aforesaid  did  attbid  sntlicient  evidence  of 
composition,  and  that  I  had  jurisdiction. 

It  was  further  contended  before  me  by  the  appellant,  that  the  respondents  could 
only  recover  on  the  rental  stated  in  the  schedule,  and  that  I  had  no  power  to  deal 
with  any  other  rental ;  whereupon  I  decided  and  determined,  that,  if  the  amount  of 
rent  inserted  in  the  .said  schedule  by  the  appellant  was  not  the  true  and  coircct  rent 
received  from  the  tenant,  then  that  the  respondents  were  under  the  terms  of  the  com- 
position entitled  to  charge  the  appellant  on  the  full  rent  received  by  him,  without  any 
deduclions.  And  I  tiiei-eupou  proceeiled  to  imjuire  into  the  facts  of  that  part  of  the 
case  :  and  I  find  that  the  said  appellant  receives  from  the  occupiers  of  the  houses  in 
question  the  several  rents  hereinbefore  stated,  and  that  he  compounds  [252]  for  the 
parish  rate,  tfie  .sauitaiy  rate,  and  the  water-i-ate  for  the  said  houses,  and  that  part  of 
the  conditions  of  the  letting,  and  part  of  the  consideration  for  the  payment  by  the 
said  occupiei's  of  the  said  rents,  is,  that  the  tenants  are  to  be  free  from  snch  taxes. 
And  I  lind  that  the  sum  paid  by  the  appellant  in  respect  of  snch  composition  amounts 
in  the  whole  to  Od.  a  week  for  each  house. 

The  appellant  contended,  that,  in  compounding  for  the  payment  of  water-rate,  he 
had  a  right  to  consider  the  animal  value  of  snch  houses  was  to  be  calcidated  on  a 
rental  of  4s.  (id.  and  .'is.  Gd.  a  week  I'espectively,  and  not  on  ."js.  and  4s.  a  week  respec- 
tively, as  aforesaid  ;  and  that  therefore  the  I'cutal  oi-  annual  value  was  truly  and 
correctly  set  foith  in  the  said  schedule  so  delivered  by  him.  I  was  of  opinion,  how- 
ever, that  it  was  the  meaning  of  the  acts  of  jjarliament  under  whicii  the  said  rates 
were  levied,  that  the  composition  should  lie  made  on  the  actual  rent  of  the  premises 
received  by  the  a])pellant,  and  that  he  was  not  entitled  to  derluct  the  said  sums  there- 
fi'om  on  account  of  the  pai-ish  and  other  rates  paid  liy  him  :  and  I  therefore  flecided 
and  determined  that  the  rent  of  the  said  premises  was  not  truly  and  correctly  stated 
ill  the  said  schedule  by  the  appellant,  and  that  he  was  liable  to  pay  the  remaining 
moiety  of  the  sum  charged  by  the  respondents,  and  I  therefore  made  an  order  for 
payment  of  such  last-mentioned  sum. 

The  said  Ileniy  l\ook  being  dissatisfied  with  my  determination,  and  having  applied 
tn  me  in  writing  within  three  days  after  such  determination  to  stale  and  sign  a  case 
setting  forth  the  facts  ami  grounds  of  such  determination,  for  the  o])inion  thereon  of 
the  court  of  Common  I'lcas,  and  having  duly  entered  into  the  recogni/ance,  and  per- 
formed all  the  preliminaries  [253]  required  by  the  statute  "JO  .V  "Jl  Vict.  c.  4.'i,  I 
hereby  state  such  c;use,  in  compliance  with  such  application,  and  request  the  opinion 
of  the  court  th(!r(iup(in,  and  that  the  said  court  will  make  such  (ndcr  and  t.ik<'  s\icli 
steps  tlu^reon  as  to  the  said  court  m.ay  seem  right. 

The  (|uestions  on  which  the  ap])ellant  wishes  to  ask  the  opinion  of  the  court  arc 
as  follows, —  1.  Whether  the  evidence  given  was  sufficient  evidence  of  a  composition 
having  been  enterefl  into  between  the  parties, — 2.  Whether,  in  stating  in  the  schedule 
to  the  compositiou-pai)er  the  annual  value  of  the  premise.s,  for  tiie  pin-poso  of  the  said 
composition,  the  appellant  had  a  right  to  deduct  from  tlie  amount   received  by  him 
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from  the  tenants  the  sum  of  tid.  per  week  in  respect  of  the  parish  and  other  rates  paid 
by  him,  amounting  to  such  sum  of  6d.  a  week. 

Aspinall,  for  the  appellant  (n).  The  conviction  is  bad.  There  was  no  evidence 
of  any  composition  having  been  entered  into  between  the  partie-s.  The  provision 
under  which  the  composition  was  supposed  to  have  been  made,  is  contained  in  the 
18th  section  of  the  Liverpool  Corporation  Waterworks  (Amendment)  Act,  18.50, 
13  &  14  Vict.  c.  Ixxx.,  which  enacts,  "that,  if  the  owner  of  any  dwelling-house  within 
the  limits  of  [254]  the  said  Liveipool  Corporation  Waterworks  Act,  1847,  the  yearly 
rent  or  value  whereof  shall  not  amount  to  131.,  or  which,  whatever  may  be  the  annual 
value  thereof,  shall  be  let  to  weekly  or  monthly  tenants  or  in  separate  apartments, 
shall  be  desirous  of  paying  a  reduced  water-rent  by  the  year  for  the  same,  whether 
.occupied  or  not,  the  said  council  may  compound  with  such  owner  for  the  payment  of 
the  water-i'ents  and  charges  payalile  Ijy  \irtue  of  the  said  act  and  this  act  in  respect 
of  such  dwelling-house,  at  any  sum  not  less  than  three  fourths  of  the  annual  water- 
rent  or  charge  for  the  same ;  and  all  such  compositions  shall  be  entered  in  the  books 
of  the  council,  and  shall  be  recoverable  in  like  manner  as  the  rents  and  charsjes 
authorized  by  the  said  act  are  liy  law  recoverable."  The  case  before  the  magistrate 
was  rested  upon  the  composition-paper  of  the  2tith  of  December,  18.56,  and  the  schedule 
thereto.  There  was  no  evidence  of  any  composition  but  that  upon  the  basis  set  forth 
in  that  schedule :  and  it  did  not  appear  that  any  composition  whatever  was  entered 
in  the  books  of  the  council,  as  required  by  that  section. 

The  next  question  is,  whether  the  composition-paper  has  not  stated  everything 
that  is  necessary  to  be  stated.  The  1 1 1th  section  of  the  Liverpool  Corporation  Water- 
works Act,  1847,  10  &  11  Vict.  c.  cclxi.,  which  prescribes  the  rates  at  which  water 
is  to  be  supplied  for  domestic  purposes,  fixes  the  rate  upon  the  annual  value  of  the 
premises.  The  question  is,  whether  the  appellant  had  not  a  right  to  deduct  from  the 
rental  the  sums  paid  by  him  in  respect  of  poor  and  other  rates.  The  case  of  Moor- 
hoii>:i',  .tpp.,  GiUicrtson,  Hc.'ip.,  14  C.  B.  70,  2  Lutw.  Reg.  Cas.  "JfiO,  has  some  bearing 
upon  this  question.  It  was  there  held,  that  one  who  has  a  freehold  interest  in 
property  of  the  value  of  40s.,  but  subject  to  an  agreement  to  pay  thereout  a  poor- 
rate  charged  upon  [255]  his  tenant  in  respect  of  the  premises,  has  not  a  freehold  estate 
of  the  "  clear  yearly  value  of  40s.,"  so  as  to  entitle  him  to  a  vote  for  the  county. 
Jervis,  C.  J.,  there  says  :  "  The  rent  in  this  case  is  to  be  taken  as  the  yearly  value  ; 
and  the  yearly  value  to  the  voter  is  40s.  clear,  if  he  is  entitled  to  add  the  amount  of 
the  rate  which  he  pavs,  but  which  is  properly  payalile  by  the  tenant.  I  am  of  opinion, 
however,  that  the  rate  is  to  be  deducted,  and  therefore  that  the  yearly  value  to  the 
landlord  is,  as  the  revising-barrister  has  found,  40s.,  less  the  amount  of  the  rate.  The 
6th  section  of  the  18  (4.  2,  c.  18,  means  that  the  amount  received  by  the  landlord 
shall  not  be  reduced  by  any  rates  or  taxes  chargeable  upon  him  in  respect  of  the 
premises.  But  here  the  landlord  does  not  receive  40s.  per  annum.  To  entitle  him 
to  a  vote,  he  must  have  40s.  before  any  question  arises  as  to  any  deduction."  And 
Maule,  J.,  says :  "  It  was  not  a  question  of  deduction  of  charges,  but  whether  the 
value  of  the  premises  amounted  to  40s.  I  think  it  clearly  does  not,  upon  the  state- 
ment submitted  to  us.  The  interest  which  the  voter  has  in  the  premises  is,  40s.  a 
year,  subject  to  his  agreement  with  the  tenant  to  pay  a  charge  which  the  tenant 
alone  was  liable  to  pay,  viz.  the  poor-rate.  With  that  stipulation,  the  interest  of  the 
voter  is  worth  less  than  40s.  per  annum.  He  does  not  get  40s.  out  of  the  land,  but 
40s.  subject  to  the  payment  of  a  rate  for  which  he  has  no  equivalent."  Upon  that 
principle,  the  proper  sums  upon  which  the  rate  was  to  be  assessed  were  4s.  6d.  and 
3s.  6d.  respectively,  and  not  5s.  and  4s.  [Willes,  J.  Is  it  a  question  of  value  or 
rental?]  Of  value:  "Annual  value"  alone  is  mentioned  in  the  rating  clause  of  the 
10  &  11  Vict.  c.  cclxi.     [Erie,  C.  J.     The  18th  section  of  the  act  of  1850,  speaks  of 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as  follows  : — 
"  1.  That  it  does  not  appear  from  the  case  as  stated,  that  any  composition  was  ever 
entered  into  between  the  parties.  2.  That  no  composition  was  ever  entered  into, 
except  upon  the  basis  of  the  annual  value  of  the  premises  stated  in  the  schedule  to 
the  composition-paper.  3.  That  the  annual  value  of  the  premises  was  pi'operly  and 
duly  stated  in  the  said  composition-paper ;  and  that  the  value  so  stated  was  the 
proper  and  legal  basis  of  composition  within  the  meaning  of  the  acts  of  parliament 
mentioned  in  the  case." 
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the  "yearly  rent  or  value.'']  In  HamiJfm.,  App ,  Ba.<!s,  Resp.,  12  C.  B.  631,  2  Liitw. 
Keg.  C;us.  213,  A.  was  registered  as  a  [256]  comity  voter  in  respect  of  an  undivideil 
thirtieth  share  of  certain  freehold  property  which  was  let  at  a  gross  yearly  rent  of 
751.  1.5s.,  with  an  agreement  that  the  landlords  should  pay  all  rates  and  taxes.  These 
reduced  the  annual  value  to  631.  3s.  7d.,  and  there  was  a  further  charge  of  11.  6s.  for 
expenses  of  collection  (a).  The  average  annual  expenses  of  repairs,  which  were  done 
by  the  landlords,  and  which  the  revisitig-harristcr  found  were  necessary  to  enable 
them  to  obtain  the  net  rent  of  631.  3s  7d.,  had  foi'  the  preceding  six  years  been  41. 
per  annum.  The  revising-barrister  decided  that  the  costs  of  repairs  must  be  deducted 
from  the  rent,  for  the  purj)ose  of  ascertaining  the  yearly  value,  and  consequently  that 
A.'s  interest  was  less  than  the  value  of  4()s.  hy  the  year,  and  he  expunged  his  name 
from  the  list.  And  the  court  held  that  he  had  decided  correctly.  Jervis,  C.  J.,  there 
says, — "The  question  is,  what  is  the  property  worth?  And  the  proper  way  to  decide 
that  is,  to  ascertain  what  a  tenant  would  give  if  he  himself  expended  41.  a  year  in 
repairs."  Colvill,  .4pp.,  Wood,  Hesp.,  2  C.  B  210,  1  Lutw.  Reg.  Cas.  483,  is  to  the 
same  efTect.  (Eile,  C.  J.  The  rule,  to  be  gathered  from  the  cases,  seems  to  be,  that 
landlord's  chai-ges  are  not  to  be  deducted,  but  that  tenant's  charges  are.] 

Milwaid,  for  the  respondents  (6).  This  is  a  question  [257]  of  fact  and  not  of  law, 
and  therefore  not  properly  the  subject  of  an  appeal  under  this  statute.  By  the  1 1 1th 
section  of  the  10  &  11  Vict.  c.  cclxi.  the  rate  is  to  be  assessed  upon  the  annual  value 
of  the  premises  :  and,  in  case  of  a  composition  under  the  13  &  14  Vict.  c.  Ixxx.,  s.  18, 
the  owner  is  to  be  liable,  and  not  the  occupiers.  The  criterion  of  value  is  the  rent, 
whalevei'  the  owner  may  choose  to  do  with  it.  The  ([uestion  before  the  magistrate 
was,  as  to  what  was  the  rental.  [Erie,  C.  J.  You  say  the  written  contract  between 
the  parties  is  on  the  rental,  and  with  a  view  to  that  alone  ;  and  that,  for  aught  that 
appears,  the  council  would  not  have  entered  into  it  upon  any  other  footing.]  Precisely 
so.  Value  is  altogether  rejected,  and  rent  substituted.  [Willes,  .1.  The  words  "  rent 
or  value"  in  the  18th  section  of  the  13  &  14  Vict.  e.  Ixxx.  would  seem  to  apply  to 
rent  where  the  premises  are  occupied  by  a  tenant,  and  to  value  when  they  are  occupied 
by  the  owner.]  If  the  bargain  is  upon  the  footing  of  rental,  that  was  a  question  of 
fact,  and  not  of  law.  And,  the  magistrate  ha\ing  found  that  the  rental  was  as  the 
corporation  contend  for,  this  court  cannot  interfere  with  his  decision. 

Aspinall,  in  reply.  The  corporation  have  not  chosen  to  exercise  the  power  given 
them  undei-  the  contract  to  amend  the  statement  of  the  rental.  [Erie,  C.  .T.  Wc 
should  not  feel  disposed  to  send  th(!  case  back  on  that  ground.  It  was  competent  to 
the  corporation  to  compound  on  the  rental.  V^alue  being  [258]  often  the  subject  of 
dispute,  it  is  not  unreasonable  that  they  should  substitute  rental.]  Under  the  18th 
section  of  the  13  &  14  Vict.  c.  Ixxx.  the  composition  is  to  be  upon  the  charges  imposed 
by  the  10  &  11  Viet.  c.  cclxi.,  s.  HI,  which  are  to  be  assessed  upon  the  annual  value, 
and  not  upon  the  rental. 

Kiu.K,  C.  .1.  I  am  of  opinion  that  oui'  judgment  nnist  be  for  the  respondents  upon 
both  points.  In  the  first  place,  I  think  there  w.is  sutliciont  evidence  of  a  composition. 
The  parties  clearly  intenfled  to  compound  under  the  provisions  of  the  statute  ;  ,-md  I 
think  there  was  evidence  enough  before  the  magistrate  to  shew  that  a  i)inding  com- 
position was  entered  into.  The  second  point  made  by  Mi'.  Aspinall  was  not  precisely 
the  point  that  was  uiged  before  the  magisti'ate.  The  ([Uestion  before  him,  and  which 
he  puts  to  US,  is,  whether,  in  stating  in  the  .schedule  to  the  composition  paper  the 
annual  value  of  the  premises  for  the  purpose  of  the  composition,  the  appellant  had  a 

(a)  See  Slierloch,  ^Ipp.,  SIncard,  h'esp ,  ante,  p.  21. 

(/')  The  points  marked  for  argument  on  the  part  of  the  respondents,  wore, — 
"That  the  decision  of  the  magistrate  is  correct:  That  an  appeal  under  the  st)itut€ 
20  1^5  21  V'ict.  c.  43  does  not  lie  in  this  case,  the  question  lieing  one  of  fact,  vi/.  the 
real  rental  and  not  one  of  law:  That,  by  the  Watoiworks  Clauses  Act,  1847  (lOife 
11  Vict.  c.  17),  s.  i)S,  and  the  hivcqwol  (Jorporatiou  Waterworks  (Amenflmcnt)  Act, 
1850,  s.  23,  the  magistrate  is  the  propiw  person  to  settle  and  dele  mine;  the  question 
of  amount  to  bo  recovered,  aufi  that  his  decision  is  conclusive  thereon  :  And  that  the 
decision  of  Ibo  magistrate,  whethei'  in  law  (tr  fact,  was  correct,  ami  the  rcs|)ondents 
were  entitled  undci-  the  terms  of  the  composition  to  recover  in  respei't  of  the  actual 
renbils  received  liy  the  landlord  from  the  tenants,  without  taking  into  consideration 
how  such  rental  was  to  be  disposed  of." 
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light  to  deduct  from  the  amount  received  by  him  from  the  tenants  the  sum  of  (id.  per 
week  in  respect  of  the  parish  and  other  rates  paid  by  him.  Taking  the  composition- 
paper  to  be  the  agreement  of  the  parties,  I  see  no  reason  why  the  appellant  should 
claim  that  right.  By  the  ISth  section  of  the  13  &  14  Vict.  c.  Ixxx.  the  composition 
is  to  be  not  less  than  three  fourths  of  the  annual  water-rent  or  charge  upon  the 
"yearly  rent  or  value"  of  the  premises.  But  all  through  the  composition-paper,  the 
rental  is  assumed  to  indicate  the  value.  The  question  of  actual  value  is  often  com- 
plicated and  difficult  to  get  at :  but  the  rental  can  always  be  ascertained  beyond 
doubt.  And  I  concei\'e  that  to  be  the  basis  of  the  contract  between  the  pai'ties. 
My  judgment  is  founded  upon  the  terms  of  the  composition-paper,  which  is 
before  us. 

[259]  Williams,  J.  I  am  of  the  same  opinion.  As  to  the  first  question,  I  think 
there  was  sufficient  evidence  of  a  composition  having  been  entered  into.  As  to 
the  rest,  I  think  the  composition-paper,  which  states  the  yearly  rental,  is  a  valid 
contract,  and  that  the  rental  cannot  be  varied  by  the  circumstance  of  the  agreement 
between  the  landlord  and  the  tenant  for  a  deduction  from  the  rent  of  6d.  per  week  on 
account  of  the  poor  and  other  I'ates. 

Crowdkr,  J.  I  also  think  our  judgment  should  be  for  the  respondents.  I  think 
there  was  ample  evidence  that  there  was  a  composition.  As  to  the  second  question, 
it  seems  to  me  to  be  difficult  to  give  a  precise  answer  to  it.  Looking  at  the 
schedule  to  the  composition-paper,  I  see  nothing  about  annual  value.  It  refers  to 
rental  only.  The  real  (luestion  to  be  decided  is,  whether  the  parties  had  a  right 
to  do  as  they  have  done.  I  think  they  had.  It  seems  to  me  that  the  more  con- 
venient mode  of  entering  into  a  composition  is  upon  the  rental.  But  it  must  be 
stated  properly  according  to  the  fact.  Here,  4s.  6d.  and  3s.  6d.  per  week  are  put 
down,  instead  of  5s.  and  4s. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  seems  to  have  been  agreed  on  both 
sides  that  the  rent  should  be  taken  to  represent  the  value 

Erle,  C.  J.  This  being  a  fair  and  proper  question  for  argument,  there  will  be 
no  costs. 

Appeal  dismissed,  without  costs. 

[260]    Behn  and  Another  v.  Kemble  and  Others.    Nov.  18th,  1859. 

No  action  will  lie  for  a  false  representation,  unless  the  party  making  it  knows  it  to  be 
untrue,  and  makes  it  with  the  intention  of  inducing  the  plaintiff  to  act  upon  it,  and 
the  latter  does  so  act  upon  it  and  sustains  damage  in  consequence. 

This  was  an  action  iu  the  nature  of  deceit. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  several  times 
thereinafter  mentioned,  the  plaintiffs  were  the  owners  of  certain  goods  and  mer- 
chandize, to  wit,  of  the  value  of  20001.,  and  the  defendants  were  the  owners  of 
certain  other  goods  and  merchandizes,  to  wit,  of  the  value  of  20001.  ;  and  that, 
before  and  up  to  the  time  of  the  loss  thereinafter  mentioned,  the  said  goods  and 
merchandizes  of  the  plaintiffs  and  defendants  respectively  were  being  conveyed  on 
board  a  .ship  called  the  "Eliza  Warwick,"  then  proceeding  on  a  voyage,  to  wit,  from 
Singapore  towards  London  ;  and  that  the  said  ship,  whilst  she  was  proceeding  on  her 
said  voyage  with  the  said  goods  and  merchandizes  on  board  thereof,  was  by  storms 
and  tempests,  perils,  and  dangers  of  the  sea,  l.irought  into  great  distress,  and  was 
greatly  damaged,  and  in  danger  of  perishing  and  being  lost  and  destroyed  in  the  sea, 
whcT'efore  the  master  of  the  said  ship  and  the  marinei-s  thereof,  for  the  general  safety 
and  preservation  of  the  said  ship,  and  of  the  .said  goods  and  merchandize  of  the  defen- 
dants, and  of  the  rest  of  the  goods  and  merchandize  on  board  the  same,  were 
necessarily  obliged  to  and  did  then  cast  into  and  leave  in  the  sea,  among  other  goods 
and  merchandize,  a  portion  of  the  said  goods  and  merchandize  of  the  plaintiffs,  and 
the  same  thereby  became  and  were  and  still  are  wholly  lost  to  the  plaintiffs,  whereby 
the  plaintiffs  had  incurred  great  loss,  to  wit,  to  the  amount  of  12001.,  and  that  the 
said  goods  and  merchandize  of  the  defendants  were  thereby  sa^•ed  and  preserved  from 
loss  and  damage,  and  afterwards  were  safely  and  securely  delivered  to  the  de-[261]- 
fendants, — of  all  which  premises  the  defendants  afterwards  had  notice  ;  and,  b)'  reason 
of  the  premises,  and  of  the  defendants  being  owners  of  the  said  goods  and  merchan- 
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(lizes  diuiiig  the  said  voyaj;e,  and  at  the  time  wlien  the  said  ship  or  vessel  was  su 
damaged  and  endangered  as  aforesaid,  anrl  being  thei-eby  benefited  as  afoi-esaid,  they 
the  defendants  then  became  liable  to  contribute  to  the  said  loss  so  occasioned  to  the 
plaintiifs,  in  a  general  average,  a  large  sum  of  money,  to  wit,  5161.  17s.  '2d.,  when 
they  the  defendants  should  be  thereunto  requested,  whereof  the  defendants  afterwards 
and  before  the  coraniencement  of  this  action  had  notice  ;  yet  the  defendants,  although 
requested,  had  not  paid  the  said  money,  or  any  part  thereof,  to  the  plaintirt's. 

The  second  count  stated  that  the  plaintiffs  and  defendants  being  i-espectively  the 
owners  of  the  goods  and  merchandizes  respectively  on  board  of  the  ship,  as  in  the 
preceding  count  mentioned,  and  the  other  facts  and  circumstances  having  occurred, 
and  the  said  loss  having  been  sustained  liy  the  plaintiflfs  as  in  that  count  mentioned, 
and  the  defendants  as  such  owners  being  liable  to  contribute  to  the  said  loss  of  the 
plaintiffs  in  a  general  average  as  therein  also  mentioned,  thereupon,  in  consideration 
of  the  premises,  the  plaintiffs,  by  cerUiin  persons  their  agents  in  that  behalf,  the 
defendants,  and  the  several  othei'  persons  who  were  respectively  owners  of  or  interested 
in  the  goods  and  merchandizes  on  board  the  said  ship  at  the  time  of  the  happening  of 
the  said  damage,  then  entered  into  and  subscribed  an  agreement,  which  said  agree- 
ment was  and  is  as  follows:  "Whereas  the  barque  or  vessel  'Eliza  Warwick,'  of  626 
tons,  whereof  Edwaid  Halliday  is  master,  now  in  the  port  of  London,  in  the  prosecu- 
tion of  her  late  voyage  from  Singapore  to  London  with  a  cargo  of  pepper,  hides,  and 
other  merchandize,  met  a  [262]  great  deal  of  bad  and  tempestuous  weather,  whereby 
she  i'ecei\'ed  rlamage  and  was  obliged  to  throw  a  great  pait  of  the  cargo  overboard  foi' 
the  preservation  of  the  said  ship,  and  an  average  has  arisen  thereby  on  the  said  barque 
or  ves.sel,  her  cargo,  and  freight :  Now  know  ye  that  we  the  underwiitten  consignees 
or  claimants  of  the  cargo  of  the  said  barque  do  hereby  agree,  and  bind  and  oblige 
ourselves,  our  heirs,  executors,  and  administrators,  respectively,  to  give  him  the  true 
value  of  our  respective  interests  in  the  said  cargo,  and  to  settle  and  pay  the  said 
Edward  Ilalliday  or  his  assigns  our  respective  proportion  of  all  such  average  as  shall 
or  may  lie  hereafter  adjusted  on  the  said  ship  and  her  cargo  and  freight,  agreeably  to 
the  customary  mode  of  adjusting  similar  averages  in  Ijondon  :  And  we  do  likewise  agree 
to  and  with  the  said  Edward  Halliday,  his  exeeutoi-s  and  administrators,  if  required, 
to  entei-  into  and  execute  bonds  or  obligation  in  a  sufficient  penalty  for  referring  the 
adjustment  of  the  aforesaid  average  to  the  award  or  determination  of  proper  and  com- 
petent persons  in  London  :"  Averment,  that,  after  the  making  of  the  said  agreement, 
the  defendants,  in  pui'suance  thereof,  did  give  in  the  value  of  their  intei'est  in  the  said 
cargo,  that  is  to  say,  of  the  said  goods  and  merchandize  on  board  the  said  ship  whereof 
the  defendants  were  the  owners  aforesaid,  and  the  said  average  was  adjusted  on  the 
said  ship  and  her  cargo  and  freight  agreeably  to  the  customary  mode  of  adjusting 
similar  averages  in  London,  and  that,  upon  such  adjustment,  it  appeared,  among  other 
things,  that  the  defendants  were  liable  and  ought  to  pay  for  behoof  of  the  plaintiffs, 
in  respect  of  such  loss  as  aforesaid,  the  sum  of  .'3 1  (il.  1 7s.  '2d.,  of  which  the  defendants 
had  notice  and  were  thereupon  requested  to  pay  th(!  said  sum  to  the  plaintill's  or  the 
said  Edward  Ilalliday  for  them  ;  yet  the  defendants  had  not  jjaid  the  said  sum  [263] 
of  '}H'A.  17s.  2d.,  or  any  part  thereof,  to  the  plaintiffs  or  the  said  Ldw;ii-d  Ilalliday. 

The  third  count  stated  that  the  plaiiitilis  wcvc  the  owners  of  certain  goods  anil 
merchandizes,  to  wit,  of  the  value  of  10,()()()1.  on  board  a  certain  ship  or  vessel  called 
the  "Eliza  Warwick,"  and  that  all  things  having  happened  and  been  done  to  the  said 
ship  and  cargo  as  in  the  first  count  mentioned,  and  a  general  avei'age  having  arisen 
upon  the  said  vessel  and  cargo  and  freight  as  therein  mentioned,  the  defendants 
assumed  and  represented  themselves  to  be  the  owners  of  certain  goods  and  merchan- 
dizes, to  wit,  of  the  value  of  20001.,  on  board  the  said  vessel,  and  did,  as  such  assumed 
owners  as  aforesaid,  enter  into  and  subscribe  their  names  to  the  said  agreement  in  the 
last  count  mentioned  and  set  forth,  and,  in  puisuance  of  the  said  agieement,  and  as 
such  assumed  owners,  gave  in  the  value  of  their  assinned  interest  in  the  said  cargo, 
and  the  said  average  was  aiijustcd  on  the  said  ship  and  her  cargo  on  the  faith  of  .-ind 
in  accoidance  with  the  aforesaid  rey)rescntation  of  the  dcfeud.ants,  and  of  thcii'  being 
the  owners  of  the  said  goods  and  mcrch.-iiidize  :  and  thereupon  it  ajjpearcd  that  the 
defendants  as  such  owners  wei'c  lial)le  and  ought  to  ])ay  for  liehoof  of  the  jilaintill's,  in 
respect  of  such  loss  as  aforesaid,  the  .said  sum  of  .51()1.  17s.  2ri.,  of  which  the  defen- 
dants had  notice,  and  were  thereupon  requested  to  pay  the  said  sum  to  the  plaintiffs 
or  the  said  Edward  Halliday  in  the  said  agreement  mentioned  ;  yet  the  defendants 
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had  uot  paid  the  said  sum  of  51()1.  iTs.  '2d.,  or  auy  part  thereof,  to  the  plaintirt's  or 
the  said  Edward  Halliday  :  Averment,  that,  in  truth,  the  defendants  were  not  the 
owners  of  the  said  goods  and  merchandizes  ;  and  that  they  falsely  and  deceitfully 
assumed  and  represented  themselves  to  be  such  owners  as  aforesaid  ;  and  that,  by 
reason  of  the  premises,  they  the  plaintift's  [264]  had  relied  upon  and  acted  in  the 
belief  of  such  representation  of  the  defendants,  and  that  they  were  the  owners  of  the 
said  goods  and  meichandizes,  and  the  persons  who  by  law  would  be  chargeable  with 
the  payment  of  any  contribution  which  might  be  payable  by  the  owners  of  the  said 
goods  and  merchandizes,  and  having  dealt  with  the  owners  of  other  goods  included 
in  the  said  adjusted  avei'age  upon  such  belief,  had  lost  and  been  deprived  of  the 
means  of  recovering  by  law  from  the  real  owners  of  the  said  goods  and  merchandizes 
whereof  the  defendants  assumed  to  be  the  owners  as  aforesaid,  the  contribution  which 
would  have  been  payable  by  such  real  owners  to  the  plaintiffs  in  respect  of  such  loss 
and  average  as  aforesaid,  and  had  been  and  were  otherwise  damnified.     Claim,  10001. 

The  defendants  demurred  to  the  third  count,  the  ground  of  demurrer  stated  in 
the  margin  Ijeing,  "  that  the  count  neither  discloses  any  representation  made  by  the 
defendants  wilfully  or  under  such  cii-cumstances  as  could  reasonably  be  expected  to 
induce  the  plaintiffs  to  alter  their  position,  nor  any  alteration  in  the  plaintiffs'  position 
in  consequence  of  the  representations  alleged."     Joinder. 

Mellish,  in  support  of  the  demurrer.  The  third  count  is  bad.  It  does  not  aver 
that  the  alleged  i-e presentation  was  falsely  and  fraudulently  made,  or  that  it  was  made 
to  the  plaintiffs,  or  that  they  were  induced  to  act  upon  it.  In  Thmn  v.  Bif/land, 
8  Exch.  725,  the  declaration  stated  that  the  defendants  falsely  and  fraudulently 
deceived  the  plaintiff  in  this,  that  the  defendants,  as  brokers  of  the  plaintiff  employed 
Ijy  him  to  purchase  certain  oil,  falsely  represented  to  him  that  they  had  purchased  for 
him  25  tons  of  palm-oil,  to  arrive  by  the  "Cemla,"  at  the  price  of  301.  per  ton;  by 
[265]  reason  of  which  false  representation,  the  plaintiff  believing  that  the  said  25  tons 
of  palm-oil  had  been  so  bought,  and  would  be  delivered  to  him  in  accordance  with  the 
terms  aforesaid,  entered  into  certain  contracts,  &c.,  whereas  the  defendants  had  not 
purchased  the  said  quantity  of  palm-oil,  oi-  any  palm-oil  by  the  "Cemla,"  on  the  terms 
aforesaid,  but  on  different  tei'ms,  \'iz.  that  the  .said  25  tons  were  .sold  and  would  be 
delivered  to  the  plaintiff'  after  and  subject  to  the  prior  delivery  of  800  tons  of  palm- 
oil  from  the  said  vessel.  The  declaration  then  proceeded  to  state,  that,  by  reason  of 
the  vessel  not  having  more  than  800  tons  of  the  said  palm-oil  on  board,  no  part  of 
the  said  25  tons  could  be  delivered  to  the  plaintiff,  whereby  he  was  obliged  to  pui'chase 
a  like  quantity  of  palm-oil  at  other  places  at  a  higher  price.  And  it  was  held  that, 
as  the  declaration  was  founded  upon  deceit,  in  the  absence  of  fraud  the  action  could 
not  be  sustained.  Parke,  B.,  in  giving  judgment,  says  :  "The  law  upon  this  point  is 
now  perfectly  well  settled,  that,  if  the  words  '  falsely  and  fraudulently  '  can  be  struck 
out  of  a  declaration,  so  as  to  leave  a  good  cause  of  action,  that  may  be  done.  The 
present  case  is,  however,  distinguishable  ;  for,  we  cannot  reject  the  averment  that  the 
defendants  'falsely  and  fraudulently'  deceived  the  plaintiff,  without  sti'iking  out  the 
whole  cause  of  action.  It  is  settled  law,  that,  independently  of  duty,  no  action  will 
lie  for  a  misrepresentation,  unless  the  party  making  it  knows  it  to  be  untrue,  or  makes 
it  with  a  fraudulent  intention  to  induce  another  to  act  on  the  faith  of  it,  and  to  alter 
his  position,  to  his  damage."  In  the  notes  to  Chamldor  v.  Lojius  (Cro.  Jac.  2),  in 
1  Smith's  Leading  Casesr^th  edit.  142,  the  result  of  the  authorities  is  thus  summed 
up, — "With  respect  to  actions  upon  the  case  for  a  false  representation,  although  the 
declaration  always  imputes  to  the  defendant  fraud  and  an  intent  to  deceive  the  plaintiff', 
and  although  it  "is  expressly  [266]  laid  down  that  'fraud  and  falsehood  must  concur  to 
sustain  this  action,'  per  Gibbs,  C.  J.,  AMin  v.  White,  Holt,  387,  still,  in  order  to  prove 
such  fraud  as  the  law  considers  sufficient  to  sustain  the  action,  it  is  only  necessary  to 
shew  that  what  the  defendant  asserted  was  false  within  his  own  knowledge,  or  asserted 
recklessly  without  any  knowledge  upon  the  subject,— per  ^laule,  J.,  Evans  v.  Edmunds, 
13  C.  B.  775,  semble  (see  Puhford  v.  Ridianh,  17  Beavan,  87), — and  with  an  intention 
to  induce  another  to  act  on  the  faith  of  it,  and  alter  his  position  to  his  damage  :  Tliom 
V.  BifiJand,  8  Exch.  725,  where  the  report  of  the  judgment  of  Parke,  B.,  at  p.  731, 
fourth  line  from  the  bottom,  should  be  corrected  by  changing  'or'  into 'and,' and 
striking  out  the  word  'fraudulent'),  and  that  it  occasioned  damage  to  the  plaintiff: 
Foster  v.  Charles,  6  Bingh.  396,  7  Bingh.  108,  4  M.  &  P.  61,  741  ;  Corbet  v.  Brmun, 
8  Bingh.  433,  1  M.  &  Scott,  85.     For  which  purpose  it  must  appear  that  the  plaintiff 
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relied  upon  it :  see  Atkvood  v.  Small,  6  Clark  &  Fin.  232  ;  l^igers  v.  Fike,  S  Clark  & 
Fin.  ^Cy2  ;  Shrewsbury  v.  £/om?i/,  2  Scott,  N.  E.  588,  2  M.  &  G.  475 ;  though  it  should 
soem  that  the  fact  of  a  misrepresentation  having  been  made,  and  a  course  pursued 
into  which  that  mi.srepresentation  was  calculated  to  mislead,  is  prima  facie  evidence 
that  the  plaintift'  was  misled  by  it :  // n/.s'OH.  v.  Earl  of  Charlcmmit,  12  Q.  B.  856."  This 
declaration  does  not  allege,  neither  can  it  be  inferred,  that  the  defendants  were  guilty 
of  any  improper  act.  They  are  .illeged  to  have  signed  a  document  in  which  they  are 
described  as  "con.signees  or  claimants"  of  the  cargo  of  the  barque  "  Elliza  Warwick"  : 
but  it  is  not  alleged  that  they  are  not  consignees. 

Cleasby,  contra.  The  third  count  is  a  good  count  in  an  action  of  deceit.  By  the 
agreement  set  out  in  the  second  count,  the  defendants  bound  themselves  to  pay 
[267]  their  proportion  of  general  average  adjusted  in  the  way  mentioned  in  respect 
of  goods  of  which  they  gave  in  their  names  as  owners  ;  and  that  agreement  was  broken 
by  their  failure  to  pay  the  amount  on  demand.  The  agreement  is  not  in  such  a  form 
as  to  enalile  the  now  plaintifl's  to  sue  upon  it.  [Erie,  C.  J.  The  plaintiff's,  who  are 
no  parties  to  the  agreement,  want  to  avail  themselves  of  it  under  colour  of  a  charge  of 
fraud  and  deceit.  The  attempt  is  an  entirely  new  one.]  The  question  is,  whether 
the  representation  contained  in  the  agreement  was  not  made  for  the  purpose  of  inducing 
the  plaintiffs  to  act  upon  it.  The  decision  of  the  court  of  E.xchequer  in  LaiK/ridi/e  v. 
Levi/,  2  M.  &  W.  519,  was  affirmed  in  the  E.\ehequer  Chamber  (4  M.  &  W.  3.37)  upon 
the  groun<l  upon  which  the  plaintiffs  rely  here.  The  person  who  was  injured  by  the 
bursting  of  the  gun,  and  who  sought  to  recover  compensation  for  the  injury  he  thereby 
sustained,  was  no  party  to  the  contract ;  yet  he  was  held  entitled  to  maintain  the 
action,  on  the  ground  that  it  was  contemplated  at  the  time  of  the  making  of  the 
contract  that  the  warranty  should  be  acted  upon  by  him.  [Crowder,  J.  The  ground 
of  the  decision  was  that  the  gun  was  expressly  bought  for  the  son  to  use.]  The  word 
"fraudulently"  does  not  hold  so  high  a  place  in  pleading  as  it  formerly  did. 

Ehi.k,  C.  J.  I  am  of  opinion  that  the  third  count  is  bad,  and  that  the  defendants 
are  entitled  to  judgment  upon  this  demurrer.  That  count  does  not  allege  any 
fraudulent  representation  by  the  defendants,  nor  any  scienter :  nor  does  it  aver  that 
the  representation  was  made  to  the  plaintiffs.     It  clearlv  will  not  do. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendants. 


[268]     Hatton  v.  Kean.     Nov.  7th,  1859. 

[S.  C.  29  L.  .].  C.  P.  20 ;  1  L.  T.  10 ;  6  Jur.  N.  S.  226  ;  8  W.  R.  7.  Approved, 
Walkrdein  v.  Herbert,  1867,  16  L.  T.  453.  See  Eaton  v.  Lake,  1888,  20  Q.  B.  1). 
385  ;  Tate  v.  Fvllbrook,  [1908]  1  K.  B.  825.] 

The  plaintiir  declared  that,  after  the  passing  of  the  3  &  4  W.  4,  c.  15,  and  5  «fe  6  \'ict. 
c.  45,  he  had  and  still  retained  the  sole  liberty  of  representing  anil  iierforining  a 
certain  musical  composition  composed  by  him  for  the  purpose  of  being  ])erformed 
at  and  during  and  as  part  of  the  i-eprosentation  of  Shakespeare's  play  of  Much  ado 
about  Nothing,  and  that  the  defendant  without  his  consent  caused  the  .said  musical 
composition  to  be  performed  and  represented  at  his  theatre,  &c. — Plea,  that  the 
alleged  musical  composition  was  part  of  a  dramatic  piece,  to  wit,  &c.,  adapted  to 
the  stage  by  the  defendant  with  the  aid  of  scenery,  dresses,  the  alleged  composition, 
and  other  music  and  accompaniments,  the  general  design  of  which  represcnUition 
was  formed  by  the  defendant,  and  that  the  defendant  em])loyed  the  plaintitl'  foi' 
rewai'd  to  compose  the  said  musical  composition  as  \)i\xt  of  the  said  reprosenlation 
and  dramatic  piece,  and  as  a  mere  accessory  thereto,  on  the  terms,  that,  in  con- 
sideration of  such  reward,  the  said  musical  composition  should  become  ])art  of  such 
dramatic  piece  as  designed  and  adapted  foi'  representation  by  the  defendant,  and 
that  the  defendant  should  have  the  sole  liberty  of  representing  and  jicrforming,  &c. 
the  .said  musical  coni|)ositi()n  with  the  said  dramatics  l>iece,  and  as  an  acces.sory 
thereto,  and  as  part  thereof ;  and  that  the  alleged  musical  comixisition  was  com- 
posed by  the  plaintiff  under  and  by  virtue  of  the  said  employment,  and  upon  the 
terms  and  for  the  purpose  aforesaid  : — Held,  on  demurrer,  that  the  plea  was  a  good 
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;uis\vur  to  tlie  declaration  ;  tor  that,  under  the  circumstances,  the  defendant  was  to 
be  considered  as  the  author  or  proprietor  of  the  whole  entertainment. 

The  first  count  of  the  declaration  stated  that,  after  the  passing  of  the  statutes  3  & 
4  W.  4,  c.  15,  and  5  &  6  Vict.  c.  45,  and  before  and  at  the  time  of  the  representation 
and  performance  by  the  defendant  thereinafter  mentioned,  the  plaintirt'  had  and  still 
has  the  sole  liberty  of  representing  and  performing  at  any  place  or  places  of  dramatic 
entertainment  in  tireat  Britain,  a  certain  musical  composition  composed  by  him  for 
the  purpose  of  being  pei'formed  at  and  during  and  as  part  of  the  representation  of 
Shakespeare's  play  of  "Much  ado  about  Xothiug;"  nevertheless,  after  the  passing 
of  the  said  acts,  and  within  twelve  calendar  months  next  before  the  commencement 
of  this  suit,  while  the  plaintili'  had  such  sole  liljerty  as  aforesaid,  the  defendant,  on 
divers,  to  wit,  four  occasions,  without  the  consent  in  writing  of  the  plaintifT  first  had 
and  obtained,  caused  the  said  musical  composition  to  be  performed  and  represented 
at  a  certain  place  of  dramatic  entertainment  in  England,  to  wit,  at  the  Princess's 
Theatre,  in  Oxford  Street,  in  the  county  of  Middlesex,  contrary  to  the  said  statutes, 
and  to  the  great  damage  of  the  plaintiff;  whereby  and  by  force  of  the  statutes  in 
such  case  made  and  provided  the  de-[269]-fendant  had  forfeited  and  become  liable  to 
pay  to  the  plaintiff'  the  sum  of  40s.  in  respect  of  each  and  every  such  performance  hy 
the  defendant. 

The  second  count  stated  that  also  after  the  passing  of  the  said  statutes,  and  Ijefore  and 
at  the  time  of  the  representation  by  the  defendant  thereinafter  mentioned,  the  plaintiff' 
had  and  still  has  the  sole  liberty  of  representing  and  performing  at  any  place  or  places 
of  dramatic  entertainment  in  Great  Britain,  a  certain  musical  composition  composed 
by  him  for  the  purpose  of  being  performed  at  and  during  and  as  part  of  the  representa- 
tion of  Shakespeare's  play  of  "  Macbeth  ; "  nevertheless,  after  the  passing  of  the  said 
acts,  and  within  twelve  calendar  months  next  before  the  commencement  of  this  suit, 
and  while  the  plaintiff'  had  such  sole  liberty  as  aforesaid,  the  defendant,  on  divers,  to 
wit,  two  occasions,  without  the  consent  in  writing  of  the  plaintiff  first  had  and 
obtained,  caused  the  said  last-mentioned  musical  composition  to  be  performed  and 
represented  at  a  cei'tain  place  of  dramatic  entertainment  in  England,  to  wit,  the  said 
Princess's  Theatre,  contrary  to  the  said  statutes,  and  to  the  great  damage  of  the 
plaintifl' ;  whereby  and  by  foi'cc  of  the  statute  in  such  case  made  and  provided  the 
defendant  had  forfeited  and  become  liable  to  pay  to  the  plaintiff  the  sum  of  40s.  in 
respect  of  each  of  the  said  performances  by  the  defendant. 

The  third  count  charged  a  like  infringement  of  the  pl.iintiff's  copyright  in  respect 
of  a  certain  musical  composition  composed  b}'  the  plaintiff  for  the  purpose  of  being 
performed  at  and  during  and  as  part  of  the  representation  of  Shakespeare's  play  of 
"The  Merchant  of  ^'enice." 

Third  plea, — as  to  the  first  count, — that  the  alleged  musical  composition  was  part 
of  a  dramatic  piece,  to  wit,  Shakespeare's  play  of  "  Much  ado  about  Nothing,"  [270] 
adapted  to  the  stage  by  the  defendant,  with  the  aid  of  scenery,  dresses,  the  alleged 
composition,  and  other  music  and  accompaniments,  the  general  design  of  which  repre- 
sentation was  formed  by  the  defendant,  and  tliat  the  defendant  employed  the  plaintiff 
for  reward  paid  to  him  by  the  defendant  in  that  liehalf  to  compose  the  said  musical 
composition  as  part  of  the  .said  representation  and  dramatic  piece,  and  as  a  mere 
accessory  to  the  said  dramatic  piece,  on  the  terms,  that,  in  consideration  of  such 
reward,  the  said  musical  composition  should  become  part  of  such  dramatic  piece  as 
designed  and  adapted  for  representation  by  the  defendant,  and  that  the  defendant 
should  have  the  sole  liberty  of  representing  and  performing,  and  causing  and  permitting 
to  be  represented  and  performed,  the  said  musical  composition  with  the  said  dramatic 
piece,  and  as  an  acoes.sory  thereto,  and  as  part  thereof ;  and  that  the  alleged  musical 
composition  was  composed  by  the  plaintiff  under  and  by  virtue  of  the  said  employ- 
ment and  upon  the  terms  and  for  the  purpose  afore.said  :  and  that  the  alleged  repre- 
sentations and  performances  were  representations  and  performances  liy  the  defenilant 
of  tlie  said  dramatic  piece  so  designed  and  adapted  as  aforesaid  with  the  aid  of  the  said 
scenery,  dresses,  and  the  said  musical  composition,  and  other  mu.sic  and  accompaniments. 

There  were  similar  pleas  to  the  second  and  third  counts. 

To  each  of  these  pleas  the  plaintiff'  demurred,  the  ground  of  demurrer  stated  in 
the  margin  being,  "that  the  plea  does  not  state  any  con.sent  in  writing  given  by  the 
plaintiff  to  the  defendant  to  perform  the  said  musical  composition."     Joinder. 
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The  following  ijotioe  of  objections  was  delivered  with  the  pleas  : — 

[271]  "  1-  That  the  alleged  musical  compositions  were  not  musical  fonipositions 
within  the  meaning  of  the  Copyright  Act,  in  which  the  plaintifl'  had  no  right  of 
representation  : 

"  2.  That  each  of  them  were  mere  accessories  to  and  parts  of  certain  dramatic 
pieces  respectively  of  which  the  plaintitr  was  not  the  author,  to  wit,  the  composition 
mentioned  in  the  first  count  was  an  accessory  to  and  part  of  'Much  ado  about 
Nothing,'  the  composition  in  the  second  count  an  accessory  to  and  part  of  '  Macbeth,' 
the  composition  in  the  third  count  an  accessory  to  and  part  of  'The  Merchant  of 
Venice  : ' 

"  3.  That  they  were  composed  by  the  plaintitt'as  and  for  such  accessories  and  parts  ; 
and  that  he  was  employed  and  paid  by  the  defendant  foi'  such  composition  ;  and  the 
plaintiff'  cannot  sepai'ate  them  from  such  plays,  and  prevent  the  defendant  from 
representing  them  as  parts  of  such  plays  : 

"4.  That  the  said  plaintiff"  composed  them,  namely,  as  the  assistant  and  servant 
of  the  defendant  in  the  bringing  out  of  such  plays  ;  and  that  the  defendant  was  the 
author  and  designer  of  the  particular  representations  of  the  said  plaj's  combined  with 
the  said  musical  compositions  : 

"  5.  That  the  defendant  was  and  is  the  author  and  has  the  right  of  representation 
of  the  said  several  musical  compositions  ;  and  that  the  musical  composition  in  the  fii'st 
count  was  first  published  on  the  20th  of  Novemlier,  1858,  at  the  Princess's  Theatre, 
and  that  in  the  second  count  on  tlie  14th  of  February,  1853,  at  the  said  theatre,  and 
that  in  the  third  count  on  the  12th  of  June,  1858,  at  the  said  theatre." 

R.  E.  Turner,  in  support  of  the  demurrer  (a).  The  [272]  questions  in  this  case 
are, — first,  whether  musical  compositions  are  within  the  copyright  acts, — secondly, 
whether  this  production  of  the  plaintiff's  is,  under  the  circumstances  of  its  composition, 
within  the  protection  of  those  acts.  The  1st  section  of  the  3  &  4  W.  4,  c.  15,  secures 
to  the  author  or  his  as.signee  the  sole  liberty  of  representing  or  causing  it  to  be 
represented  at  any  place  of  dramatic  entertainment :  and  the  2nd  section  enacts,  that, 
"if  any  person  shall,  during  the  continuance  of  such  sole  liberty  as  aforesaid,  contrary 
to  the  intent  of  this  act  or  right  of  the  author  or  his  assign.s,  I'eprcsent  or  cause  to  be 
represented,  without  the  consent  in  wi'iting  of  the  author  or  other  pi'oprietor  first  had 
and  obtained,  at  any  place  of  dramatic  entertainment  (within  the  limits  mentioned  in 
s.  1),  any  such  production,  or  any  part  thereof,  every  such  off'ender  shall  be  liable  for 
each  and  every  such  representation  to  the  payment  of  an  amount  not  less  than  40s., 
01'  the  full  amount  of  the  Ijenefit  or  advantage  arising  from  such  i'opre.sentation,  or  the 
injury  or  loss  sustained  by  the  plaintiff'  therefrom,  whichever  shall  be  the  greater 
[273]  damages,  to  the  author  or  other  proprietor  of  such  production  so  represented 
contiar}'  to  the  tme  intent  and  meaning  of  this  act."  The  provisions  of  that  statute 
were  ])y  tiie  20th  section  of  the  5  As  (J  Vict.  c.  45,  extended  to  musical  compositions, 
and  the  period  of  protection  made  co-extensive  with  that  afforded  to  other  litei-ary 
productions.  The  pleas  hei'e  are  designed  to  raise  the  question  which  was  left 
undecided  in  Ji'u.^sell  v.  Smith,  12  t^.  B.  217,  viz.  whether  the  protection  given  by  the 
above-mentioned  statutes  to  the  author  of  any  "  dramatic  piece  or  musical  composition  " 


(«)  The  [joints  marked  for  argument  on  the  pai-l  of  the  plaintiff',  were  as 
follows  :  — 

"That  the  third,  fourth,  and  lifth  pleas  do  not  shew  any  right  in  the  defendant  to 
represent  the  musical  compositions  of  the  plaintiff  mentioned  respectively  in  those 
pleas  without  the  written  consent  of  the  ])laintiff': 

"  That  the  pleas  state  no  such  written  consent,  anil  no  assignment  to  the  defendant 
of  the  right  of  peiforming  the  .said  compositions  : 

"  That  one  man  cannot  have  the  right  of  performing  the  musical  compositions  of 
another  without  such  written  consent  or  assignment ; 

"That  the  alleged  terms  on  which  the  pleas  state  that  the  plaintiff"  composed  the 
said  music  for  the  defendant  could  only  1)C  carried  out  liy  a  written  con.sent  or 
assignnu^nt  ; 

"An<l  that,  although  the  nnisii-al  compositions  wore  intended  to  lie  part  of  a 
dramatic  piece,  the  defendant  could  not  .aciiuire  a  light  to  perform  tiiem  as  part  of 
that  dramatic  piece  until  he  had  ol)(airied  the  written  consent  of  the  pl.iintiff." 
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against  piracy  by  unauthorised  performance,  extends  to  musical  compositions  if  they 
be  not  dramatic  in  their  nature,  or  performed  at  a  place  of  dramatic  entertainment  (a)'. 
[Huddleston,  Q.  C,  intimated  that  he  should  confine  his  argument  to  the  other  point, 
viz.  that  the  plaintift'  was  not  an  author  within  the  contemplation  of  the  acts.]  If  the 
plaintiff'  is  not  the  author  of  the  composition  in  question,  who  is?  Clearly  not  the 
defendant,  any  more  than  a  publisher  would  be  who  employed  an  author  to  write  a 
book  for  him.  Dr.  Johnson  defines  an  author  to  be  "  he  that  effects  or  produces 
anything;  the  first  writer  of  auj'thing."  Bailey  describes  him  as  "the  composer  or 
writer'  of  a  book,  as  contradistinguished  from  a  compiler  or  a  translator."  And 
Webster  says  the  term  author  "  is  appropriately  applied  to  one  who  composes  or 
writes  a  book  or  original  work,  and,  in  a  more  general  sense,  to  one  whose  occupation 
is  to  compose  and  write  books."  In  Shepherd  v.  C'tnujuest,  17  C.  B.  427,  the  proprietors 
of  a  theatre  employed  an  author  to  compose  for  them  a  dramatic  piece,  paying  him 
a  weekly  salar\-  and  travelling  expenses.  Theie  was  no  contract  in  writing,  nor  any 
assignment  or  registry  of  the  copyright ;  but  a  mere  verbal  understanding  that  [274] 
the  plaiiitifi's  were  to  have  the  sole  right  of  representing  the  piece  in  London  :  and  it 
was  held  that  the  plaintifi's  were  not  assignees  of  the  cop^^right,  nor  had  they  such  a 
right  or  interest  therein  as  to  entitle  them  to  maintain  an  action  for  penalties  under 
the  3  &  4  W.  -i,  c.  15,  s.  2.  In  delivering  the  judgment  of  the  court,  Jervis,  C.  J., 
there  says  :  "  We  do  not  think  it  necessary  in  the  present  case  to  express  any  opinion 
whether  under  any  circumstances,  the  copyright  in  a  literary  work,  or  the  right  of 
representation,  can  become  vested  ab  initio  in  an  employer  other  than  the  person  who 
has  actually  composed  or  adapted  a  literary  work.  It  is  enough  to  say,  in  the  present 
case,  that  no  such  efi'ect  can  be  produced  where  the  employer  merely  suggests  the 
subject,  and  has  no  share  in  the  design  or  execution  of  the  work,  the  whole  of  which, 
so  far  as  any  character  of  originality  belongs  to  it,  fiows  from  the  mind  of  the  person 
employed.  It  appears  to  us  an  abuse  of  terms  to  say,  that,  in  such  a  case,  the 
employer  is  the  author  of  a  work  to  which  his  mind  has  not  contributed  an  idea :  and 
it  is  upon  the  author  in  the  first  instance  that  the  right  is  conferred  by  the  statute 
which  cieates  it.  We  cannot  bring  our  minds  to  any  other  conclusion  than  that 
Courtney,  the  person  who  actually  made  the  adapkition,  though  at  the  suggestion  of 
the  plaintifi's,  acquired  for  himself,  as  the  author  of  the  adaptation,  and,  so  far  as  that 
adaptation  gives  any  new  character  to  the  work,  the  statutory  right  of  representing 
it;  and  that,  inasmuch  as  the  plaintifi's  have  no  assignment  in  writing  of  that  right, 
they  cannot  sue  for  an  infringement  of  it.  The  ISth  section  of  the  5  &  6  Vict.  c.  45, 
is  an  express  provision  for  vesting  in  the  projector  the  copyright  in  articles  contributed 
to  encyclopaedias,  periodicals,  and  works  published  in  a  series,  reviews,  or  magazines. 
The  case  of  a  patentee  availing  himself  [275]  of  the  suggestions  of  a  workman,  which 
may  be  relied  on  by  the  other  side,  has  little  or  no  analogy  to  the  case  of  copyright. 
[Byles,  J.  The  law  upon  that  subject,  as  laid  down  by  the  present  Chief  Justice,  in 
Allen  V.  Rawion,  I  C.  B.  551,  has  always  been  approved  of.  "  I  take  the  law  to  be," 
says  his  Lordship,  "  that,  if  a  person  has  discovered  an  improved  principle,  and 
employs  engineers,  or  agents,  oi'  other  persons,  to  assist  him  in  carrying  out  that 
principle,  and  they,  in  the  course  of  the  experiments  arising  from  that  employment, 
make  valuable  discoveries  accessory  to  the  main  principle,  and  tending  to  carry  that 
out  in  a  better  maimer,  such  improvements  are  the  property  of  the  inventor  of  the 
original  improved  principle,  and  may  be  embodied  in  his  patent :  and,  if  so  embodied, 
the  patent  is  not  avoided  by  evidence  that  the  agent  or  servant  made  the  suggestions 
of  that  subordinate  improvement  of  the  primaiy  and  improved  principle  "  (a)-.  The 
inventor  retains  the  services  and  the  brains  of  another.]  In  Lee  v.  Simpson,  .3  C.  B. 
S71,  an  introduction  to  a  pantomime, — that  is,  the  only  written  part  of  the  entertain- 
ment,— was  held  to  be  within  the  protection  of  the  3  &  4  W.  4,  c.  15,  s.  2.  [Crowder,  J. 
The  musical  com]Dositiou  here  was  merged  in  and  became  part  of  the  entertainment 
designed  and  adapted  by  the  defendant.  Erie,  C.  J.  It  was  not  a  thing  that  could 
be  withdrawn  from  the  general  plan  of  the  entertainment.]  Could  it  be  said  that 
Mendelssohn's  celebrated  march  in  the  Midsummer  Night's  Dream  was  not  the  subject 
of  copyright  'I 

{ay  And  see  RusseU  v.  Bryant,  8  C.  B.  836. 

(a)-  See  Mr.  Normau's  very  valuable  little  work  on  Patents,  pp.  46,  47. 
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Hiiddlestoii,  Q.  C,  contra  (/;).  The  pleas  aftbnl  a  [276]  complete  answer  to  the 
charges  contained  in  the  declaration.  The  substance  of  the  defence  is  this, — that 
the  defendant,  who  had  arranged  certain  of  Shakespeare's  plays,  with  adjuncts  of 
scenery,  music,  dancing,  iV:c.,  employed  artists  and  authors  to  aid  him  in  carrying  his 
design  into  effect ;  and,  amongst  others,  the  plaintiff'  was  employed  to  compose  and 
arrange  the  orchestral  accompaniments  :  and  the  question  is  whether  the  property  in 
the  entire  entertainment  is  not  vested  in  the  defendant  as  the  author  and  designer  of 
[277]  it.  Ill  Lnuler  x.  I'urda;/,  7  C.  B.  4,  it  was  held  that  one  who  adapts  words  to 
an  old  air,  and  procures  a  friend  to  compose  an  accompaniment  thereto,  acquires  a 
copyright  in  both  words  and  accompaniment ;  and  his  assignee,  in  declaring  for  an 
infringement,  may  describe  himself  as  the  proprietor  of  the  copyright  in  the  whole 
composition.  In  giving  judgment  in  Shq/hcrd  v.  Conqued,  adverting  to  the  right  of  an 
employer  to  adopt  and  incorporate  into  his  design  the  suggestions  of  servants,  without 
detracting  from  the  originality  necessary  to  sustain  a  patent  for  the  entire  invention, 
Jervis,  C.  .1.,  says:  "To  these  might  be  added  the  case  of  Harfidd  v.  Xicholson, 
2  Law  Journ.  Oh.  90,  102,  2  Sim.  &  Stu.  I,  in  which  Sir  John  Leach  suggested  the 
application  of  a  similar  principle  to  copyright,  in  the  following  words, — '  I  am  of 
opinion,  that,  under  the  statute  [JS  Anne,  c.  19],  the  person  who  forms  the  plan,  and 
who  embark.s  in  the  speculation  of  a  work,  and  who  employs  various  persons  to 
compo.se  ditferent  parts  of  it,  adapted  to  their  own  particular  acquirements, — that  he, 
the  person  who  so  forms  the  ])lan  and  scheme  of  the  work,  and  pa3's  different  artists 
of  his  own  selection  who  upon  certain  conditions  contribute  to  it,  is  the  author  and 
proprietor  of  the  work,  if  not  within  the  literal  expression,  at  least  within  the  equit- 
able moaning  of  the  statute  of  Anne,  which,  being  a  remedial  law,  is  to  be  construed 
liberally.'  Also,  it  may  be  added,  that,  in  the  extract  from  Merlin,  tit.  Contrefacon, 
S  xi.,  the  words  'author'  and  'inventor'  are  said  to  be  synonymous.  And,  indeed, 
it  has  been  contended  that  the  productions  of  an  author  are  to  be  dealt  with  in  the 
same  manner  as  the  inventions  of  a  workman,  and  that  the  former,  like  the  latter, 
may  become  the  property  of  an  employer  who  hires  the  author's  labour,  and,  as  it 
was  said,  'buys  his  brains.'"  In  Sn'cct  v.  Beniiin;/,  16  C.  B.  4.59,  the  plaiiititt's  were 
the  proprietors  of  a  weekly  paper  called  [278]  Thc./iirisl,  which  consisted  priiicijially  of 
reports  of  decisions  in  (he  \arioiis  superior  courts  of  law  and  (icpiity,  supplied  by  liarri.sters 
emi)loycd  by  the  plaintitl's  for  that  purpose  under  a  verbal  arrangement  to  the  eif'ect 
that  they  should  furnish  reports  of  such  cases  as  they  thought  desirable  for  publica- 
tion in  I'lte  Jurist,  upon  the  terms  of  being  paid  a  given  price  per  sheet, — the  reporters 

(/()  The  ])cjints  marked  for  argument  on  the  jjart  of  the  defendant  were  as 
follows  : — 

"  1.  The  Copyright  Act  does  not  give  the  exclusive  right  of  representation  to  the 
composer  of  a  musical  composition  which  is  a  mere  accessory  to  a  dramatic  piece  by 
another  author,  composed  as  such,  and  not  iiiteuded  for  representation  bv  itself. 
Such  a  composition  is  not  a  musical  composition  within  the  act: 

"  2.  The  Copyright  Act  does  not  give  the  right  of  re|)resentation  to  a  jier.soii 
employed  and  paid  to  compose  a  piece  of  music  as  a  mere  detail  and  accesstny  to 
the  general  design  of  another.  Such  a  person  is  not  an  author  within  the  meaning 
of  the  act : 

"3.  An  accessory  follows  the  nature  of  its  principal;  and,  the  defcnilant  being 
tlio  author  of  the  general  design  of  representing  Shakes])eare's  plays  with  particular 
illustrations  and  acces.sories,  and  the  compositions  mentioned  in  the  declaration  lieiiig 
merely  some  of  those  illustrations  and  acces.sories,  composed  by  the  plaintitl'  for  the 
defendant  in  carrying  out  the  defendant's  design,  the  defendant  is  the  author  of  the 
particular  representation  of  the  plays  designed  and  |)roducc<l  l)y  him,  and  has  tile 
right  of  representing  the  plays  with  such  com|)ositions  as  jiarls  thereof : 

"4.  Under  the  circumstances  disclosed  in  the  pleas,  the  representations  bv  the 
def(!udaiit  were  not  coutiary  to  the  intent  of  the  acts  .'i  iV  4  \V.  4,  c.  15,  3  i^  4  W.  4, 
c.  27,  s.  2,  and  5  <t  (i  \'ict.  c.  4."),  or  the  light  of  the  author,  and  therefore  a  con.seiit 
in  writing  of  the  |)laiiitill'  was  not  necessary  : 

"5.  That  the  notice  delivered  with  the  pleas  jiuisu.int  to  the  statute  must  be 
deemed  and  taken  to  form  part  of  and  to  bo  read  with  the  i)le.is,  and  that  the  matters 
therein  set  forth  shew  that  the  pleas  are  good,  and  that  the  plaintill'  has  no  cause  of 
action  against  the  defendant." 
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making  no  express  reservation  of  a  right  to  publish  the  cases  themselves,  and  thei-e 
being  no  express  stipulation  that  the  copyright  should  belong  to  the  plaintiffs, — 
nothing,  in  fact,  being  said  upon  the  subject :  and  it  was  held  that  the  plaintiffs  hud 
a  copyright  in  the  reports  so  furnished  to  The  JurUt.  In  the  course  of  the  argument 
(p.  468),  Maule,  J.,  says, —"One  might  almost  infer,  without  the  aid  of  an  act  of 
parliament,  that  one  who  employs  another  to  write  an  article,  or  to  make  anything 
else  for  him,  is  the  owner  or  proprietor."  And,  in  giving  judgment,  the  same  learned 
judge  says  :  "  I  think,  that,  where  a  man  employs  another  to  write  an  article,  or  to 
do  anything  else  for  him,  unless  there  is  something  in  the  surrounding  circumstances, 
or  in  the  course  of  dealing  between  the  parties,  to  require  a  different  construction,  in 
the  absence  of  a  special  agreement  to  the  contrary,  it  is  to  be  understood  that  the 
writing  or  other  thing  is  produced  upon  the  terms  that  the  copyiight  therein  shall 
belong  to  the  employer,  — subject,  of  course,  to  the  limitation  pointed  out  in  the  lyth 
section  of  the  act."  It  is  difficult,  as  was  said  in  Shepherd  v.  Conqued,  17  C.  B.  434, 
to  see  why  a  different  rule  should  prevail  in  the  case  of  copyright  from  that  which 
obtains  in  the  case  of  patents  for  inventions.  The  20th  section  of  the  5  &  6  Vict. 
c.  45  enacts  that  "the  provisions  thereinbefore  enacted  in  respect  of  the  property 
of  such  copyiight,  and  of  registering  the  same,  shall  appl}'  to  the  liberty  of  representing 
or  performing  any  dramatic  piece  or  musical  [279]  composition,  as  if  the  same  were 
therein  expressly  re-enacted  and  applied  thereto."  Now,  substituting  the  right  of 
I'epresenting  for  the  right  of  publishing  in  s.  18,  that  section  is  exactly  applicable  to 
this  case.  Taking  a  fair  and  common  sense  view  of  the  matter,  it  is  obvious  that  the 
defendant  and  he  alone  can  be  considered  the  author  of  the  entire  entertainment ;  and 
that  those  who  assist  in  the  preparation  of  the  accessories  can  no  moi'e  acquire  a 
separate  and  independent  property  in  the  portions  severally  contributed  by  them  than 
the  contrilnitors  to  serials  or  newspapers  can. 

Turner,  in  reply.  It  is  assumed  that  Mr.  Kean  is  the  author  of  the  whole  of  the 
entertainment :  the  argument  must  go  the  length  of  saying  that  that  would  be  so, 
if,  instead  of  one  of  Shakespeare's  plays,  the  production  of  a  modern  author  had  been 
selected.  As  to  the  18th  section  of  the  4  &  5  Vict.  c.  45,  it  would  be  a  very  forced 
construction  to  apply  it  to  a  pi-oduction  of  this  sort.  That  section  was  meant  to 
provide  for  the  case  of  periodicals  which  are  pul>lished  as  part  of  a  general  scheme, 
and  at  intervals.  [Byles,  J.  The  exception  in  s.  18  is  not  immaterial, — "save  and 
except  that  the  first  public  representation  or  performance  of  any  ilramatic  piece  or 
musical  composition  shall  be  deemed  equivalent,  in  the  construction  of  this  act,  to 
the  first  publication  of  any  book."]  The  point  is  quite  a  new  one,  and  it  is  one  of 
very  great  importance  to  the  membeis  of  the  musical  world. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  for  the 
defendant.  I  found  my  opinion  entirely  upon  the  facts  stated  in  the  plea,  which  are 
admitted  by  the  demurrer.  It  is  conceded  that  there  has  been  no  decision  upon  the 
precise  point.  It  appears  to  me,  upon  the  facts  thus  admitted  upon  [280]  the  record, 
that  the  defendant  was  the  author  and  designer  of  an  entire  dramatic  representation 
or  entertainment,  with  respect  to  part  of  which,  a  small  accessory,  viz.  the  nuisic, 
he  employed  the  plaintiff  upon  the  terms  set  out  in  the  plea, — that,  in  consideration 
of  certain  reward  paid  by  the  defendant  to  the  plaintiff,  the  music  should  become 
part  of  such  dramatic  piece  as  designed  and  adapted  for  representation  by  the  defen- 
dant, and  that  the  defendant  should  have  the  sole  libert}'  of  representing  and  perform- 
ing, and  causing  and  permitting  to  be  represented  and  performed,  the  said  musical 
composition  with  the  said  dramatic  piece,  and  as  an  accessory  thereto,  and  as  part 
thereof.  I  am  of  opinion  that  the  music  so  composed  by  the  direction  and  under 
the  superintendence  of  the  defendant,  and  as  part  of  the  general  plan  of  the  spectacle, 
must,  as  bet\\'een  him  aud  the  plaintiff",  become  the  property  of  the  defendant ;  and 
that,  consequently,  the  defendant  has  violated  no  right  of  the  plaintiff  in  causing  it 
to  be  represented  in  the  manner  alleged.  One  cannot  but  perceive,  that,  if  the 
plaintifl  were  right  in  his  contention,  the  labour  and  skill  and  capital  bestowed  by 
the  defendant  upon  the  preparation  of  the  entertainment  might  all  be  thrown  awa}', 
and  the  entire  object  of  it  frustrated,  and  the  speculation  defeated,  by  any  one 
contributor  withdrawing  his  portion.  As  between  these  parties,  and  under  the 
circumstances,  it  seems  to  me  verj'  clearly  that  the  musical  composition  in  question 
became  the  propeity  of  the  defendant,  and  that  the  plaintiff  never  was  within  the 
language  of  the  statute  the  ownc;  or  proprietor  thereof. 
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WiLLlAJiS,  J.,  concurred. 

Crowdkr,  J.  I  am  entirely  of  the  same  opinion.  The  whole  of  the  entertain- 
ment in  question  was  [281]  designed  by  Mr.  Kean  ;  and,  in  order  to  get  up  the 
detiiils,  it  was  nece.ssary  for  him  to  get  the  assistance  of  the  plaintift'  and  other 
persons  to  supply  the  numerous  adjuncts  necessary  for  the  completion  of  the  entire 
thing.  The  music  in  question  having  been  composed  by  the  plaintiff  under  an  express 
engagement  with  the  defendant,  and  for  the  defendant,  and  having  been  paid  for  by 
the  defendant,  the  plaintitt'  never  had  any  sepai'ate  property  therein,  and  consequently 
he  could  have  no  right  to  prevent  the  representation  of  it  by  the  defendant. 

Byles,  J.  I  am  of  the  same  opinion.  All  I  desire  to  add  is,  that,  in  coming  to 
this  conclusion,  we  decide  nothing  that  is  inconsistent  with  the  decision  of  this  court 
in  S/upherd  v.  Conquest,  17  C.  B.  427,  inasmuch  as  this  case  falls  within  the  class  as  to 
which  the  court  there  expressly  disclaimed  giving  any  opinion. 

Judgment  for  the  defendant. 

[282]     Law  v.  Parnell.     Nov.  2nd,  1859. 

[S.  C.  29  L.  J.  C.  P.  17  ;   1  L.  T.  32  ;   6  Jur.  N.  S.  172  ;  8  W.  R.  6.] 

Where  a  bill  is  indorsed  in  blank,  it  is  competent  to  the  holder  to  hand  it  over  to  a 
third  person  to  sue  upon  it  on  his  behalf. — The  manager  of  an  association  established 
under  the  7  &  8  Vict.  c.  110,  and  also  carrying  on  the  business  of  a  deposit  and 
discount  bank,  bona  fide  received  from  a  customer  a  bill  of  exchange  indorsed  in 
blank  : — Held,  that  it  was  competent  to  him  to  sue  upon  it  in  his  own  name  only, 
without  the  indorsement  of  the  bank,  although  he  was  a  partner  and  shareholder 
in  the  concern, — it  appealing  that  it  was  a  part  of  his  duty  as  managei-  to  keep 
possession  of  and  to  realize  the  securities  which  came  to  his  hands  in  that  character. 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange. 

The  declaration  stated  that  one  Thomas  Burton,  on  the  17th  of  Decembei-,  1858, 
by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant,  required  the  defen- 
dant to  pay  to  him  the  said  Thomas  Burton,  oi'  to  his  order,  401.  10s.  three  months 
after  date,  and  the  defendant  accepted  the  same,  and  the  said  Thomas  Burton  indorsed 
the  same  to  the  plaintiff,  but  the  defendant  did  not  pay  the  same. 

Pleas, — lir.st,  a  travei'.se  of  the  acceptance, — secondly,  a  traverse  of  the  indorse- 
ment to  the  plaintili', — thirdly,  that  the  defetidant  accepted  the  said  bill  and  delivered 
it  to  Burton,  who  took  and  received  it  from  the  defendant  and  always  held  it  for  a 
special  purpose  only,  to  wit,  that  he  might  get  it  discounted  for  the  defeiiflant  and 
pay  over  to  him  the  proceeds  thereof  on  such  discounting  ;  that  Burton  did  not  get 
the  bill  discounted  for  the  defendant,  or  pay  over  to  him  any  of  the  proceeds  thereof  ; 
that,  except  as  afoicsaid,  there  never  was  any  consideration  or  value  for  the  said 
acceptance  ;  that  there  never  was  any  consideration  for  the  said  indorsement  of  the 
said  bill  to  the  plaintiff;  and  that  the  ))lainliir  always  held  and  now  holds  the  said 
bill  without  value,  and  with  full  knowledge  and  notice  of  the  premises.     Issue. 

The  cause  was  tried  before  Growdei-,  .).,  at  the  sittings  in  Ijondon  after  last 
Trinity  Ti  rm,  when  the  following  facts  appeared  in  evidence  : — Tlie  plaintiff  was  the 
maTiager  and  a  shareholder  in  an  association  called  the  Life  Assurance  Treasury, 
which  carried  on  the  business  of  a  deposit  and  discount  bank.  Burton,  who  [283] 
had  an  account  with  the  bank,  indorsed  the  bill  in  question,  and  handed  it  over  to 
them  to  cover  ivdvances  made  to  him.  The  plaintiff,  whose  duty  it  was  as  manager  to 
hold  Ijills  and  other  securities  on  liclialf  of  the  bank,  brought  this  action  by  authority 
of  the  directors. 

On  the  part  of  the  defendant,  it  was  sulimittwl,  that,  the  bill  having  been  delivered 
to  the  ])l.untitt' as  manager  lo  hold  for  the  hank,  he  alone  had  no  right  to  sue,  but  all 
the  othei'  shareholders  should  have  joined  in  the  action. 

The  learned  judge,  reserving  leave  lo  move,  left  the  case  to  the  jury,  who  returned 
a  verdict  for  the  plaintili'. 

Laxton  now  moved  accordingly.  The  plainlill'  is  not  in  a  position  to  maintain 
this  action.  He  was  not  indorsee  of  the  bill.  To  constitute  a  valid  indorsement, 
there  must  be  a  delivery  of  the  bill  with  the  intention  to  vest  the  property  in  it. 
[Byles,  J.     In  somebody.]     Here,  the  bill  was  delivered  to  the  plaintiff",  not  for  the 
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purpose  of  vesting  the  property  in  him,  but  in  the  bank,  whose  agent  he  was,  and 
without  whose  indorsement  he  could  not  properly  sue  upon  it.  [Erie,  C.  J.  It  was 
indorsed  and  deliveied  to  the  plaintiff  as  manager  of  the  bank,  to  do  with  it  as  was 
customary  as  such  manager.]  It  was  delivered  to  him  for  a  collateral  purpose.  In 
Lloyd  V.  Houard,  15  Q.  B.  995,  Lord  Campbell  says:  "An  indorsement  recjuires  that 
there  shall  be  a  delivery  of  the  bill  with  an  intent  to  make  the  person  to  whom  it  is 
indorsed  the  owner  of  the  bill,  a  party  to  the  bill,  and  transferee  of  the  property  in  it. 
There  is  no  indorsement,  if  the  owner  merely  writes  on  the  bill  a  direction  to  pay  it 
to  another  person,  and  the  other  person  gets  possession  without  the  holder's  consent. 
Nor  is  there  any  indorsement,  [284]  though  the  holder  give  that  person  possession  of 
the  bill,  if  the  delivery  be  merely  for  a  collateral  purpose,  and  without  the  intention 
to  make  him  transferee  of  the  property  in  the  bill."  That  is  fully  borne  out  by  the 
authority  of  Marstvn  v.  Allen,  8  M.  &  W.  494,  and  numerous  other  cases.  [Williams,  J. 
In  Mar.<t(m  v.  AlUn,  it  was  a  pure  question  of  pleading.]  In  Bell  v.  Lord  Ingestrk, 
12  Q.  B.  317,  it  was  held  that  evidence  that  the  alleged  indorser  wrote  his  name  on 
the  bill,  and  delivered  it  to  the  alleged  indorsee,  for  the  express  purpose  of  retiring 
other  bills,  and  on  the  express  condition  that  they  should  be  retired  forthwith,  and 
that  such  condition  had  not  been  complied  with,  was  admissible  to  support  a  plea 
traversing  the  indorsement.  [Crowder,  J.  There,  as  in  all  the  other  cases  you  cite, 
the  liill  had  been  obtained  by  fraud.  Here,  the  bill  came  properlv  to  the  hands  of 
the  plaintiff' as  manager  of  the  bank.]  In  Emmet  v.  Tottenham,  8  Exch.  884,  W.,  being 
the  repiesentative  of  a  deceased  holder  of  a  bill  of  exchange  accepted  by  the  defendant, 
requested  R.,  who  had  guaranteed  the  payment,  to  see  it  paid.  R.  employed  the 
plaintifl'  to  sue  upon  it  in  his  own  name,  and  informed  W.  of  the  fact,  saying  that  he 
required  the  bill  to  deliver  to  the  plaintiff  for  that  purpose.  W.  thereupon  gave  the 
bill  to  R.,  who,  after  making  a  copy,  in  his  presence,  gave  it  back,  saying  it  would  be 
safer  in  the  hands  of  AV.  until  it  was  wanted.  The  copy  was  then  delivered  to  the 
plaintiff',  who  commenced  the  action.  W.  shortly  afterwards  delivered  the  bill  to  his 
own  attorney,  to  take  such  steps  as  he  might  judge  necessarv,  and  get  the  money ; 
and  the  bill  was  sulisequently  given  to  the  plaintiff.  The  defendant  pleaded  a  denial 
of  the  indorsement,  and  that  the  plaititift"  was  not  the  holder  of  the  bill  at  the  com- 
mencement of  the  suit  It  was  held,  that,  as  the  plaintiff'  had  no  interest  in  the  bill, 
nor  actual  possession  of  [285]  it,  nor  any  constructive  possession,  inasmuch  as  neither 
R.  nor  W.  was  his  agent,  the  defendant  was  entitled  to  a  verdict  upon  both  pleas. 
This  was  a  company  established  under  the  7  &  8  Vict.  c.  1 10,  from  the  operation  of 
which  banking  companies  are  by  s.  2  expressly  excepted  ;  consequently  all  the  partners 
ought  to  have  joined,  or  the  plaintiff'  should  have  shewn  an  indorsement  accoiding  to 
the  provisions  of  the  7  it  8  Vict.  c.  113,  s.  22  (a).  [Byles,  J.  That  was  not  necessary 
here,  the  indorsement  by  Burton  being  a  blank  indorsement.  Where  a  bill  is  indorsed 
in  blank,  any  bona  fide  holder  may  sue  upon  it.] 

Erle,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  It  is 
clear  upon  the  facts  stated  to  us  that  the  bank  guxe  value  for  the  bill,  and  that  it  was 
indorsed  and  delivered  to  their  manager  by  the  indorser  with  the  intention  of  passing 
the  property  from  the  indorser  to  the  indorsees.  The  bill  being  indorsed  in  blank, 
the  bank  had  a  right  to  hand  it  over  to  a  third  person  to  sue  upon  it,  without  indorsing 
it :  and  therefore  the  plaintiff',  if  he  was  the  lawful  holder  of  the  bill,  and  had  authority 
from  the  bank  to  do  so,  had  a  perfect  right  to  sue  upon  it.  And  the  evidence  shewed 
that  he  had  such  authority.  As  to  the  cases  cited,  there  is  no  doubt,  that,  if  the  party 
has  obtained  the  bill  by  fraud,  or  if  it  has  come  to  his  hands  with  a  conditional  right 
only,  and  he  perverts  it  from  the  purpose  for  which  he  received  [286]  it,  the  delivery 
of  the  bill  to  him  with  such  conditional  right  does  not  constitute  a  valid  transfer,  so 
as  to  make  him  an  indorsee.  In  the  case  of  Emmet  v.  Tottenham,  8  Exch.  884,  the 
plaintiff  was  not  indorsee,  neither  had  he  possession  of  the  bill.  He  had  no  interest 
in  the  bill :  the  owner  of  the  bill  never  parted  with  it  until  after  the  commencement 
of  the  action.     In   Hell  v.  Lvrd  Ingestrie,  12  Q.  B.  317,  the  indorsement  was  in  the 

(a)  AA'hich  enacts  "that  all  bills  of  exchange  or  promissory  notes  made,  accepted, 
or  indorsed  on  behalf  of  the  company,  may  be  made,  accepted,  or  indorsed  (as  the  case 
may  be)  in  any  manner  provided  by  the  deed  of  partnership,  so  that  they  be  signed 
by  one  of  the  managers  or  directors  of  the  company,  and  be  by  him  expressed  to  Ije  so 
made,  accepted,  or  indorsed  by  him  on  behalf  of  such  company,"  &c. 
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nature  of  ii  conditional  indorsement :  the  bill  was  handed  over  for  the  express  purpose 
of  retiring  other  bill.s.  A.s  Ijetween  the  plaiiitiff  and  the  defendant,  therefore,  there 
\v;is  no  absolute  indorsement,  and  therefore  the  plaintiff  had  no  right  to  sue.  As  to 
the  objection  that  the  rest  of  the  shareholders  should  have  been  joined,  or  the  bill 
specially  indorsed  to  the  plaintiff'  by  the  bank,  I  think  that  point  also  fails,  l)ecause 
the  blank  indorsement  liy  Burton  gave  the  bank  power  to  authorize  their  manager  to 
sue  upon  the  bill ;  and  there  was  ample  evidence  that  thoy  had  done  .so. 

WiLLi.uiS,  J.  I  am  of  the  .same  opinion.  It  is  plain  that  the  bill  was  indorsed 
by  a  person  who  intended  thereby  to  pass  the  property  therein  from  himself  to  the 
bank  ;  and  that  the  property  accordingly  vested  in  them.  Then,  the  bank,  being  the 
holders  of  a  bill  indorsed  to  them  in  blank,  might  lawfully  constitute  any  third  person 
the  holder  for  the  purpose  of  suing  upon  it :  and  the  evidence  shewed  that  they  did 
authorize  the  present  plaintiff',  their  manager,  to  sue  upon  the  bill  on  their  behalf. 

Crovvder,  J.  I  am  of  the  same  opinion.  There  clearly  was  evidence  from  which 
the  jiuy  were  warranted  in  concluding  that  the  plaintiff'  had  authority  from  the  persons 
to  whom  the  bill  was  indorsed  to  sue  upon  it.  There  was  no  fraud  or  suspicion  of 
fraud  on  [287]  the  part  of  the  bank,  or  that  they  were  not  tlie  bona  fide  holders  for 
value  ;  and  they  might  well  authorize  their  manager  to  sue. 

Byles,  J.  I  am  of  the  same  opinion.  To  whomsoever  the  bill  was  intended  to 
be  indorsed,  it  clearly  was  perfectly  indorsed.  It  could  only  have  been  intended  to 
be  indorsed  to  the  plaintiff  or  to  his  principals,  the  bank.  If  it  was  intended  to  be 
indorsed  to  the  plaintiff,  cadit  qurestio  :  if  to  the  bank,  inasmuch  as  the  indorsement 
was  in  blank,  it  was  competent  to  them  to  hand  over  the  bill  to  their  agent  or  manager 
for  the  purpose  of  suing  upon  it  on  their  behalf. 

Rule  refused. 

Singleton  v.  The  Eastern  Counties  Railway  Company.     Nov.  4th,  1859. 

A  child  three  years  and  a  half  old  strayed  upon  a  railway  and  had  its  leg  cut  off"  by 
a  passing  train : — Held,  that,  in  the  absence  of  any  evidence  to  shew  that  the  child 
got  there  through  some  neglect  or  default  on  the  part  of  the  company,  they  were 
not  responsible  for  the  injury. 

This  was  an  action  against  the  Eastern  Counties  Railway  Company,  to  recover 
damages  for  an  injury  sustained  Ity  the  plaintiff,  an  infant  of  the  age  of  three  years 
and  a  half,  through  the  alleged  negligence  of  the  company. 

The  cause  was  tried  before  Krle,  C.  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  Term.  The  facts  which  appeared  in  evidence  were  as  follows:— The  plaintiff, 
with  her  bi-other,  who  was  about  five  and  a  half  years  old,  had  l>y  some  means  got 
upon  the  North  Woolwich  branch  of  the  defendants'  railway,  and  were  sitting  upon 
the  parapet  of  a  small  wooden  bridge  on  the  railway,  when  a  train  came  up  and  in 
passing  cut  off  one  of  the  plaintilf's  legs.  It  appeared  that  the  [288]  train  was  coming 
up  an  incline,  and  that  the  driver  saw  the  dangei'ous  position  of  the  c-hildrcn,  but 
made  no  attempt  to  stop  the  engine,  contenting  himself  with  merely  turning  on  his 
whistle.  There  was  no  evidence  to  shew  how  the  two  children  got  to  the  place  where 
they  were,  but  it  was  supposed  that  they  got  through  the  fence  at  a  place  where  a 
rail  was  off. 

On  the  part  of  the  defendants  it  was  submitted  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  driver,  and  that  the  child  herself  was  coiitriliutory  to 
the  accident  by  l)eing  wheie  she  ought  not  to  have  been. 

His  Iionlship  nonsuited  the  plaintiff,  reserving  leave  to  move,  if  the  court  should 
be  of  opinion  ihit  there  was  evidence  of  negligence  on  the  p:u-t  of  the  com|)any  which 
ought  to  have  been  left  to  the  jury. 

Littler  now  moved  accoidingly.  There  was  negligence  on  the  part  of  the  driver 
of  the  engine  in  not  stopping  when  he  might  have  done  so  :  and  also  negligence  on 
the  pai't  of  the  company  for  allowing  the  rail  to  be  off.  A  child  of  such  tender 
age  cannot  be  said  to  be  contributory  to  an  accident  of  this  soit.  In  Lptch  v. 
Nurdin,  1  Q.  B.  29,  4  P.  &  D.  G72,  the  defendant  negligently  left  his  horse  and  cart 
unattended  in  the  street:  the  plaintiff,  a  child  seven  years  old,  got  upon  the  cart 
in  phiy  :  another  child  incautiously  led  the  horse  on,  and  the  plaintiff  was  thereby 
thi-own  down  and  hurt :  and  it  was  held,  that  the  (lefendant  wa-s  liable  in  an  tictiou 
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on  the  case,  though  the  plaintiff  was  a  trespasser,  and  contributed  to  the  mischief  by 
his  own  act;  and  that  it  was  properly  left  to  the  jury  whether  the  defendant's 
conduct  was  negligent,  and  the  negligence  caused  the  injury.  Speaking  of  that  case 
in  Lygo  v.  NewhoM,  9  Exch.  302,  30-5,  Parke,  B.,  [289]  says:  "The  decision  in  Lynch 
V.  Nurdin  proceeded  wholly  upon  the  ground  that  the  plaintiff  had  taken  as  much  care 
as  could  be  expected  from  a  child  of  tender  years, — in  short,  that  the  plaintiff  was 
blameless,  and  consequently  that  the  act  of  the  plaintiff  did  not  affect  the  question." 

Erle,  C.  J.  The  plaintiff  was  wrongfully  upon  the  railway :  and,  without  saying 
anything  to  detract  from  the  authority  of  the  cases  cited,  I  must  confess  I  was 
whollj'  unable  to  discover  any  evidence  of  negligence  on  the  part  of  the  servants  of 
the  company. 

Williams,  J.  I  also  think  there  was  no  negligence  made  out  on  the  part  of  the 
company.  There  was  nothing  to  shew  how  the  children  got  on  to  the  railway.  All 
was  mere  conjecture  and  surmise. 

The  rest  of  the  court  concurring, 

Eule  refused. 

[290]    Green  v.  The  London  General  Omnibus  Company  (Limited). 

Nov.  18th,  1859. 

[S.  C.  29  L.  J.  C.  P.  13;  2  L.  T.  95 ;  6  Jur.  N.  S.  228;  8  W.  E.  88.  See  Edwards 
V.  Midlaiul  Haihuay,  1880,  6  Q.  B.  D.  2Sy'.  Referred  to,  Allen  v.  Flood,  [1898] 
A.  C.  27.] 

A  corporation  aggregate  may  be  liable  to  an  action  for  intentional  acts  of  misfeas- 
ance by  its  servants,  provided  they  are  sufficiently  connected  with  the  scope  and 
object  of  its  incorporation. — Therefore,  in  an  action  against  a  company  established 
for  conveying  passengers  by  omnibuses  in  the  streets  of  London,  charging  that  the 
company  by  its  servants  wrongfully,  vexatiously,  and  maliciously  did  certain  acts 
(describing  them)  with  a  view  to,  and  which  in  the  result  did,  obstruct  and  annoy 
the  plaintiff'  in  the  conduct  of  a  similar  trade : — Held,  that,  as  the  acts  complained 
of  were  connected  with  the  object  and  pui'pose  for  which  the  companj'  was  incor- 
porated the  company  was  responsible. 

This  was  an  action  against  the  defendants  for  wrongfully  and  maliciously  obstructing 
the  plaintiff  in  his  business  of  an  omnibus  proprietor. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  committing  the  griev- 
ances thereinafter  mentioned,  the  plaintiff  carried  on  the  trade  and  business  of  a 
can'ier  of  passengers  for  hire  in  certain  public  streets,  roads,  and  highwavs,  to  wit,  &c., 
by  means  of  certain  omnibuses  of  the  plaintiff  drawn  by  horses  and  driven  and  con- 
ducted by  the  servants  of  the  plaintiff,  for  the  profit  and  benefit  of  the  plaintiff",  and 
which  said  omnibuses  of  the  plaintiff'  had  full  liberty  and  right  to  run  respectively  from, 
&c.,  to,  &c.  and  to  stop  for  a  reasonable  time  at  all  points  and  places  on  and  along  the 
said  public  streets,  roads,  and  highways,  for  the  purpose  of  taking  up  and  putting 
down  passengers,  and  at  certain  points  and  places  in  the  said  streets,  roads,  and  high- 
ways where  numerous  passengers  were  accustomed  to  enter  the  omnibuses  passing 
such  points  and  places,  the  said  omnibuses  of  the  plaintiff'  and  all  other  omnibuses 
passing  that  way  were,  by  the  police-regulations  then  lawfully  enforceable  and  enforced, 
permitted  to  wait  for  a  certain  space  of  time,  to  wit,  for  the  space  of  four  minutes,  to 
look  for  passengers,  unless  by  their  so  doing  any  actual  obstruction  to  the  thorough- 
fares or  nuisance  to  the  inhabitants  near  the  places  was  caused  thereby  :  Yet  the 
defendants,  well  knowing  the  premises,  but  contriving  and  intending  to  injure, 
impoverish,  and  ruin  the  plaintitt',  and  to  prevent  him  from  carrying  on  his  said 
business,  at  divers  [291]  times  before  this  suit,  wrongfully,  vexatiously,  and  mali- 
ciously placed  and  drove  in  the  public  streets,  roads,  and  highways  aforesaid,  certain 
other  omnibuses  and  carriages  just  before  and  just  behind  the  said  omnibuses  of  the 
plaintiff,  whilst  the  same,  with  the  plaintiff's  horses  drawing  the  same,  were  plying  for 
passengers  for  hire  in  the  public  streets,  roads,  and  highways  as  aforesaid,  and  with 
which  the  plaintiff'  was  then  carrying  on  his  said  business,  in  such  a  manner  as  to 
hinder-  and  prevent,  frighten,  and  detei-  great  numbers  of  persons  from  entering  the 
plaintiff's  said  omnibuses  and  becoming  passengers  therein  for  hire,  as  they  otherwise 
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might  and  would  have  done,  and  so  as  to  hinder  and  prevent  the  plaintiff  from  having 
the  free  use  of  the  said  streets,  roads,  and  highways  with  his  said  omnibuses  and 
horses  in  so  large  and  ample  a  manner  as  he  otherwise  might  and  would  have  done, 
and  so  as  to  retard,  delay,  and  stop  the  said  omnibuses  of  the  plaintiff,  and  so  as 
greatly  to  obstruct  and  incumber  the  said  highways,  to  the  nuisance  of  the  Queen's 
subjects  then  lawfully  using  the  same  :  And  further  the  plaintiff  said  that  the  defen- 
dants wrongfully,  vexatiously,  and  maliciously  drove  and  placed  in  the  public  streets, 
roads,  and  highways  aforesaid,  certain  other  carriages  and  omnibuses  upon  and  against 
the  said  omnibuses  and  horses  of  the  plaintiff,  and  upon  and  against  the  servants  of 
the  plaintiff  then  conducting  the  same,  while  the  said  omnibuses,  with  the  plaintiff's 
horses  harnessed  to  the  same,  and  the  plaintiff's  said  servants  conducting  the  same, 
were  plying  and  waiting  for  passengers  for  hire  in  the  public  streets,  roads,  and  high- 
ways aforesaid,  and  with  which  the  plaintiff  was  then  carrying  on  his  said  business  as 
afoi'esaid,  in  such  a  manner  as  thereby  to  braise,  damage,  and  injure  the  said  omni- 
buses and  horses  of  the  plaintiff,  and  to  prevent  the  doors  of  the  said  [292]  omnibuses 
from  being  opened,  and  to  obstruct  and  block  up  the  access  of  passengers  into  the  said 
omnibuses  of  the  plaintiff,  and  to  hinder  and  disable  the  said  servants  of  the  plaintiff 
from  freely  and  fully  performing  their  duties  to  the  plaintiff  in    the  conduct   and 
management  of  the  said  omnibuses  of  the  plaintiff,  and  whereby  they  were  so  hindered 
and  disabled  as  aforesaid  accordingly  :  And  the  plaintiff  further  said  that  the  defen- 
dants also,  conti'iving  and  intending  as  aforesaid,  at  the  several  times  aforesaid  also 
wrongfully,  vexatiously,  and  maliciously,  in  the  said  public  streets,  roads,  and  high- 
ways, thrust  and  pushed    themselves,  and   caused    their   servants    to   and  they  did 
thrust,  push,  and  place  themselves  between  the  said  omnibuses  of  the  plaintiff  while 
plying  and  waiting  for  passengers  as  aforesaid  in  the  waj^  of  the  plaintiff's  said  business, 
and  divers  persons  who  were  desirous  to  enter  and  get  into  and  on  to  the  same  as 
passengers  for  hire,  so  as  thereby  to  obstruct  the  entrance  and  access  of  such  passengers 
into  and  upon  the  said  omnibuses  of  the  plaintiff,  and  to  hinder,  deter,  and  prevent 
them  from  entering  the  same  or  becoming  passengers  therein  :  And  further,  in  con- 
tinuation of  this  count,  the  plaintilf  said  that  the  defendants  also  contriving  and 
intending  as  aforesaid,  at  the  several  times  aforesaid,  wrongfully,  vexatiously,  and 
maliciously  insulted,  hissed  and  assaulted,  beat,  and  ill-used  the  plaintiff's  servants  in 
the  said  public  streets,  roads,  and  highwa}'s,  while  they  were  employed  in  driving, 
conducting,  and  managing  the  said  omnibuses  in  the  wdy  of  the  plaintiff's  said  business, 
and  were  l)lyiiig  and  waiting  for  passengers  therewith  in  the  said  public  streets,  roads, 
and  highways  :  An.l  in  continuation  of  that  count  the  plaintiff  further  said  that  the 
defendants,  well  knowing  the  points  and  places  in  the  said  respective  roads  at  which 
the  plaintili's  onuiibuses,  by  the    said  police-regulation  in  the  inti'oductory  part  of 
[293]  that  count  mentioned,  were  permitted  to  remain  for  a  certain  space  of  time,  to 
wit,  for  the  space  of  four  minutes  as  aforesaid,  wrongfully,  maliciously,  and  vexatiously, 
and  for  the  express  purpose  of  aimoying  the  plaintiff  and  causing  such  an  obstruction 
of  the  thoroughfares  at  the  said  points  and  places  in  the  said  public  streets  and  roads 
as  aforesaid  as  would  induce  and  oblige  the  police  there  stationed  to  order  off  the 
omnibuses  of  the  plaintiff  fr(jni  the  said  points  and  places  before  the  said  onuiibuses 
had  remained  at  the  said  points  and  places  for  the  said  space  of  time  which  by  the 
police-regulations  aforesaid  tliey  wci'c  permitted  to  i-emain,  and  thereby  to  prevent 
])assengers  who,  if  the  plaintili's  onniil)uses  had  so  remained,  would  have  come  and 
entered  into  and  mounted  upon  the  plaintiff's  said  omnibuses,  fi'om  so  doing,  caused 
one  or  more  of  theii',  the  defendants',  onuiibuses,  drawn  by  their  horses,  and  driven 
aiifl  conducted  by  their  drivers  and  condnetors,  to  precede  and  follow  each  omniims 
of  the  plaintiff  as  such  omnibus  approached  near  to  and  Jirrived  at  each  or  any  of  the 
said  points  and  places  in  the  said  public  streets,  roads,  and  highways,  in  such  a  maimer 
as  to  cause  such  an  obstruction  to  the  thoroughfares  at  such  points  and  places,  and 
such  a  nuisance  to  the  inhabitants  neai-  the  said  points  and  places,  as  would  induce 
and  oblige,  and  which  did  induce  and  oblige,  the  police  there  stationed  to  oi'dei-  and 
command  that  the  plaintili's  omnibuses  sliould  move  off  from  the  said  jjoiiits  and  |)laces 
in  the  said   public  streets,   roatls,  and   highwaj's,  before  they  had   remained  there  for 
that  s])ace  of  time  which  but  for  the  defendants'  wrongful  contrivance  and  conduct 
they  otherwise  might  and  would  have  done,  aiul  thereby  tiiey  the  defendants  prevented 
numerous  |)assengers  from  eiitcriiig  and   riding  uiMin   the  ])laintill"s  said  omnibuses  for 
hire,  as  they  otherwise  might  and  would  have  done  :  by  reason  of  which  said  several 
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[294]  grievances  in  that  count  respectively  mentioned,  great  numbers  of  persons  were 
on  the  several  days  and  times  aforesaid  hindered,  deterred,  and  prevented  from 
becoming  passengers  for  hire  l\v  the  plaintiffs  said  omnibuses,  as  the}'  otherwise  would 
have  done,  and  the  plaintiff's  omnibuses  and  horses  were  gieatly  injured,  &c.,  and 
the  plaintiff  was  greatly  damaged,  hindered,  and  obstructed  in  carrying  on  his  said 
business,  &c.  &c. 

To  this  declaration  the  defendants  demurred  ;  and  the  plaintiff'  joined  in  de- 
murrer. 

Giffard  (with  whom  was  Paterson),  in  support  of  the  demurrer.  The  declaration 
alleges  a  variety  of  malicious  acts  done  by  the  company  with  the  intention  of  obstruct- 
ing and  injuring  the  plaintiff  in  cairyingon  his  trade.  Now,  the  gist  of  the  action 
is  the  malicious  intention  :  and  a  corporation  cannot  as  such  be  actuated  by  malice. 
A  corporation,  according  to  Lord  Coie,— Sutton's  Hospital  case,  10  Co.  Rep.  32  b., — 
"  cannot  treason,  nor  be  outlawed,  nor  e.xcommunicate,  for  thej'  have  no  souls  ;  neither 
can  they  appear  in  person,  but  b}-  attorney  ;  3.3  H.  8,  Br.  Fealty.  A  corporation 
aggregate  of  many  cannot  do  fealty,  for,  an  invisible  body  can  neither  be  in  person, 
nor  swear :  Plowd.  Comm.  213,  and  The  Lord  llerkeki/'s  case,  245  :  it  is  not  subject  to 
imbecilities,  death  of  the  natural  body,  and  divers  other  cases."  The  question  is  how 
far  the  old  rule  of  law  in  this  respect  is  modified  b}'  the  recent  decisions  upon  the 
subject.  The  most  recent  authoiity  on  the  point  is  that  of  Jriutficld  v.  The  South  Eastern 
Railway  Company,  1  Ellis,  B.  &  E.  115,  where  it  was  held  that  a  count  against  a  rail- 
way company,  being  a  coiporation  aggregate,  for  a  malicious  libel,  is  good  on  demurrer  ; 
for  that  a  corpoi'ation  aggregate  may  well,  in  its  corporate  capacity,  [295]  cause  the 
publication  of  a  defamatory  statement  under  such  circum.stances  as  would  imply  malice 
in  law  sufficient  to  support  the  action.  But  there  the  judgment  proceeded  upon  the 
ground  that  the  occasion  did  not  justify  the  publication,  and  therefore  the  law  would 
infer  malice.  The  judgment  of  the  E.xchequer  Chamber  in  The  Eastern  Counties  Baihray 
Company  v.  Broom,  6  Exch.  314,  lays  down  the  law  in  a  way  which  distinguishes  it 
from  the  present  case.  Patteson,  J.,  there  says  :  "  Whatever  may  be  the  effect  of  the 
authorities  in  the  Year  Books,  it  has  been  expressly  held,  in  modern  times,  that 
trespass  will  lie  against  a  corporation  aggregate  for  breaking  and  entering  a  close,  and 
for  seizing  goods.  This  has  been  decided  by  several  recent  cases.  Then  the  question 
is,  whether  trespass  for  assault  and  battery  may  lie  against  a  corporation  :  and  it  has 
been  contended  that  it  cannot ;  for,  it  is  said  that  it  can  neither  beat  nor  be  beaten. 
No  doubt  that  proposition  is  true  of  it  as  respects  its  corporate  capacity.  But  it  does 
not  therefore  follow,  that,  if  a  corporation,  by  authority  under  seal,  direct  a  servant 
to  apprehend  and  imprison  a  particular  person,  an  action  for  assault  and  battery 
cannot  be  maintained  against  the  corporation.  The  learned  counsel  who  appears  for 
the  plaintiffs  in  error  must  contend,  in  order  to  shew  that  this  declaration  cannot  be 
supported,  that  no  such  action  would  lie.  But  we  are  all  clearly  of  opinion  that  it 
is  not  so,  and  that  an  action  of  trespass  for  assault  and  battery  will  lie  against  a  corpora- 
tion, whenever  the  corporation  can  authorize  the  act  to  be  done,  and  it  is  done  by  their 
authority."  All  the  acts  that  are  here  attributed  to  the  company  are  acts  which  are 
necessarily  malicious.  The  plaintiff'  must  shew  that  he  has  been  injured  by  the 
defendants'  placing  their  omnibuses  liefore  and  behind  his  maliciously.  Apart  from 
malice,  there  is  no  cause  of  action.  The  [296]  company  in  its  corporate  capacity  could 
not  authorize  acts  which  are  necessarily  unlawful  and  malicious.  'The  mere  obstruction 
by  the  defendants  of  the  plaintiff's  enjoyment  of  a  public  way  gives  no  ground  of 
action  ;  he  must  shew  a  private  and  particular  damage  from  an  act  of  the  defendants 
which  is  intentionallv  malicious  or  unlawful:  Iluhert  v.  Groves,  1  Esp.  N.  P.  C.  148; 
Rose  V.  Miles,  4  M.  &"Selw.  101  ;  Wilksy.  The  Hungerford  Market  Company,  2  N.  C.  281, 
2  Scott,  446.  Here,  the  plaintiff'  has  suft'ered  no  grievance  which  is  peculiar  to  himself. 
[Byles,  J.  What  is  the  meaning  of  maliciously  ?  Erie,  C.  J.  A  wilful  violation  of 
the  law  producing  damage  to  an  individual,  must  be  presumed  to  be  malicious.]  To 
sustain  this  declaration,  the  plaintiff'  mast  shew  some  wilful  and  unlawful  and  unautho- 
rized interference  by  the  defendants  with  some  private  right.  [Grant,  Amicus  Curia;, 
referred  to  the  Quo  warranto  in  Rer  v.  The  City  of  London,  8  Howell's  State  Trials,  1039, 
1 305,  1 309,  where  the  subject  of  malice  in  a  corporation  is  much  discussed.  Crowder,  J. 
Would  this  declaration  be  bad  without  the  allegation  of  malice  l  Does  the  allegation 
mean  anything  more  than  wilful  ?]  It  is  submitted  that  the  whole  gist  of  the  action 
is  the  malice.     The  defendants  could   not  justify  the  specific  acts  charged  without 
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justifying  the  malicious  iiitontion  ;  Grvc/ofi/  v.  Thf  Duke  of  Bntn.^wick,  6  M.  &  G.  205, 
6  Scott,  X.  K.  809. 

F.  Edwiirds,  contra.  The  old  doctrine  as  to  corporations  is  no  longer  tenable.  In 
the  time  of  Lord  Coke,  there  were  only  three  different  sorts  of  corporations, — viz. 
municipal  corporations,  ecclesiastical  or  spiritual  corporations,  and  eleemos3'nary  or 
charitable  corporations.  The  exigencies  of  modern  times,  however,  have  called  into 
existence  a  new  description  of  corporation  for  ti'ading  purposes  ;  and  to  these  the  old 
[297]  law  is  altogether  inapplicable  ;  for  acts  done  by  them  in  furtherance  of  the 
purposes  for  which  they  are  created,  they  are  clearly  liable,  whether  foi'  a  breach  of 
contract  or  a  tort.  It  has  been  expressly  decided  in  \eiT  many  modern  cases  that 
a  corpoi'ation  aggregate  can  be  guilty  of  malice.  In  Yarhomnjh  v.  Tlie  Bank  of  Enr/laml, 
16  East,  6,  Lord  Ellenljorough  says  :  "In  this  case,  the  only  question  was  whether  an 
action  of  trovei'  is  maintainable  against  a  body  corporate  ;  in  other  words,  whether 
a  corpoi'ation  can  be  guilty  of  a  trespass  or  a  tort.  As  a  corporation  they  can  do  no 
act,  not  even  affix  their  corporate  seal  to  a  deed,  but  through  the  instrumentality  and 
agency  of  others  :  they  cannot  as  a  corporation  be  subject  to  a  capias  or  exigent  (the 
process  in  trespass),  because  the  remedies  which  attach  upon  living  persons  cannot 
be  applied  to  bodies  merely  politic  and  of  an  impersonal  nature.  But,  wherever  thej^ 
can  competently  do  or  older  any  act  to  be  done  on  their  l)ehalf,  which,  as  by  their 
common  seal,  they  may  do,  they  are  lialile  to  the  consequences  of  such  act,  if  it  be  of 
a  tortious  nature,  and  to  tlie  prejudice  of  others.  A  corporation  having  the  return 
of  writs,  or  to  which  any  writ,  or  a  mandamus,  for  instance,  is  directed,  is  liable 
eventually  to  an  action  for  a  false  return.  The  ca.se  of  Agent  v.  The  Dean  and  Chapter 
of  St.  Paul's,  in  this  court  about  the  year  17f<l,  was  an  action  for  a  false  return  to 
a  mandamus  respecting  an  election  to  a  verger's  place  in  that  cathedral ;  and  no  objec- 
tion was  made  that  the  action  would  not  lie.  Vidian's  Entries,  p.  1,  is  an  action  for 
a  false  return  against  the  mayor  and  commonalty  of  the  city  of  Canterbury  for  a  false 
return  to  a  vvr-it  of  mandamus  to  restore  an  alderman  to  his  precedency  of  place,  i^c. 
It  states  the  mayor  and  corporation  as  attached  to  answer,  and  the  return  as  falsely 
and  malieiou.sly  made.  The  instances  of  actions  against  coi'porations  for  false  [298] 
letur-ns  to  writs  of  mandamus,  which  are  so  often  dii'ccted  to  them,  mu.st  be  number-- 
less,  though  I  have  not  found  many  of  them  in  the  books  of  entr-ies."  It  was  expr'cssly 
decided  in  The  J'Aislirn  t'ovnfies  Hailivay  Company  v.  Broom-,  fi  I'lvch.  .314,  that  trespass 
lies  against  a  eorpoi-ation  aggr-egate  for  an  assault  committed  by  their-  sei'vant  authorized 
by  them  to  do  the  act.  (Crowder-,  J.,  r'efor-r'od  to  Chillon  v.  The  London  and  Croiidon  L'ail- 
wai/  Coinpanti,  10  M.  &  \V.  212,  where  an  actioir  was  br-ought  against  the  company  for 
assault  and  false  imprisonment,  and  it  was  held  to  be  sustainable.]  In  The  Qveen  v. 
The  Birniinghani  and  Gloucester  llailway  Company,  3  Q.  B.  223,  2  Gale  &  D.  236,  9  C. 
&  P.  478,  it  was  held  that  a  corpoi'ation  aggregate  may  be  indicted  l)y  their  corpoi-ate 
name  for  disobedience  to  an  or'der  of  ju.stices  requiring  such  cor'poi-atioii  to  execute 
works  pui'suant  to  a  statute.  If  they  may  be  indicted  foi'  a  iron  feasance,  sui'cly  an  action 
will  lie  against  a  corporation  for  a  wilful  and  malicious  act.  In  Tlie  Queen  v.  Ihe 
Great  North  of  England  BuUuay  Company,  9  Q.  B.  .SI. 5,  it  was  held  that  a  corporation 
aggregate  may  be  iirdicted  for  a  misfeasance.  [Erie,  C.  -h  The  company  is  incor-- 
poi-ated  for-  cer-tain  purposes,  viz.  the  consti-ucting  and  wor-king  of  a  i-ailway  :  it 
thei-cfoi-e  beconres  liable  to  actions  for  acts  of  nonfeasance  or  misfeas.-mce  within 
the  scope  of  its  ineoiporation.  So,  the  assaulting  a  passenger-  for-  the  purpo.se  of 
enforcing  ol)e(lience  to  a  bye-law  or  paymerrt  of  a  far-o,  might  be  said  to  be  a  matter- 
within  the  scope  of  the  com])any's  incorpoi-ation.  But  the  question  hero  is, 
whether-  the  acts  of  obstruction  by  means  of  the  omnibuses  of  these  defendants 
can  be  said  to  be  acts  done  within  the  scope  and  object  of  the  com])airy's  iircoipoia- 
tion.]  That,  it  is  submitted,  would  be  a  question  for-  the  jury.  Lor-d  Canipl>ell 
irr  delivering  the  judgment  of  the  coui-t  in  IFhitJklil  v.  The  South  Eastern  [299] 
Railway  Conrpany,  1  Ellis,  1>.  iV  1-1  121,  says,— "Considering  that  an  aetioii  of 
tort  or  of  Ir-cspass  will  lie  agaiirst  a  corpor-atioir  aggi-eg;itc,  an<l  that  an  indii-lmcnl 
may  be  preferred  against  a  c<ii-por-ation  aggregate  both  for  commission  and  omission, 
to  lie  fiillowed  up  by  Hue,  altliougii  not  liy  impr-isonment,  thcr-e  may  lie  gr-e.'it  ditlit-ulty 
in  saying  that  under  certain  circumstances  cxpr-css  malice  may  not  be  im])trti'il  to  and 
pr-oved  against  a  corpor-ation.  The  authorities  ai-c  collected  and  comrrrented  upon 
in  h'egina  v.  Great  Xorth  of  England  Baihray  Company,  in  which  it  was  held  th:it  a 
corporation  aggregate  maybe  indicted  for  cutting  thi-ough  and  obstructiirg  a  public 
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highway ;  and  again  in  Eadern  Counties  Railway  Companij  v.  broom,  in  which  it  was 
held,  in  error,  that  an  action  of  trespass  may  be  maintained  against  a  corporation 
aggregate  for  an  assault  committed  by  their  servant  authorized  by  them  to  do  the  act. 
The  cases  to  the  contrary  will  l:)e  found  to  turn  upon  the  defective  evidence  to  prove 
the  authority  of  the  corporation  to  do  the  act  complained  of.  Instances  might  easily 
be  suggested  where  great  injustice  would  be  sufiered  by  individuals  if  their  remed\' 
for  wrongs  authorized  by  corporations  aggregate  were  to  be  confined  to  the  agents 
employed."  So,  in  Maund  x.  The  Monmoiith-skire  Canal  Company,  4  M.  &  G.  452, 
.5  Scott,  N.  R.  4.57,  2  Dowl.  N.  S.  113,  Car.  &  M.  606,  it  was  held  that  trespass  lay 
against  the  company,  a  corporation  aggregate,  for  the  seizure  by  their  agent  of  certain 
barges  and  coal  for  tolls  alleged  to  be  due  to  the  company.  [Crowder,  J.  There,  the 
agent  was  clearh'  acting  within  the  scope  of  the  authority  gi\en  him  by  the  corpora- 
tion.] It  is  scarcely  possible  to  overrate  the  mischief  which  would  result  from  holding 
companies  of  this  sort  inaccessible  to  the  control  of  the  law  in  respect  of  acts  such  as 
are  here  charged.  The  complaint  against  these  defendants  is  [300]  not  to  be  dis- 
tinguished from  that  of  the  assault  by  the  servant  of  the  company  in  The  Ea>tti'in 
Counties  Railway  Company  v.  Broom,  or  that  of  maliciously  publishing  the  libel  in 
Jfliitfield  V.  The  South  Eastern  Railway  Company.  In  La uvon  v.  The  Bank  of  London, 
1 8  C.  B.  84,  it  seems  to  have  been  assumed  that  a  corporation  aggregate  may  be  sued 
for  a  wilful  and  malicious  wrong.  In  Scott  v.  The  Mayor,  dx.,  of  Manchester,  1  Hurlst. 
&  N.  59,  2  Hurlst.  &  N.  204,  the  defendants  were  held  responsible  for  the  negligent 
doing  of  an  act  in  the  course  of  his  duty  by  a  servant  of  the  corporation.  It  is  difficult 
to  see  upon  what  principle  a  corporation  can  be  held  to  be  liable  for  negligence,  and 
yet  not  liable  where  the  act  is  done  wilfully  and  raaliciou.sly.  "  Maliciously  "  and 
"  unlawfully  "  mean  the  same  thing  ;  and  the  declaration  would  have  been  equally 
good  if  the  word  "  maliciously  "  had  been  omitted  :  for,  it  means  no  more  than  that 
the  act  is  done  with  intention  to  do  some  injiuy  to  the  person  against  whom  the  malice 
is  directed.  In  the  ordinary  case  of  master  and  servant,  the  master  is  liable  for  the 
negligent  or  toitious  acts  of  his  ser\'ant  in  the  execution  of  an  authority  conferred 
upon  him.  In  Saunders  on  Pleading  and  Evidence,  748,  2nd  edit.,  it  is  said  :  "  A 
principal  or  master  is  in  general  liable  for  the  tortious  acts  of  his  servants  in  all  matters 
done  by  them  in  the  exercise  of  the  authority  that  he  has  given  them,  whether  such 
servants  be  immediately  reUiined  by  himself  or  by  those  whom  he  has  employed ; 
and,  however  remote  the  sub-agent  may  be  whose  unskilfulness  or  negligence,  &c.,  was 
the  cause  of  the  injury,  the  liability  may  always  be  ti-aced  to  the  principal,  fi-om  whom 
the  authority  moved:  Bush  v.  Stemtnan,  1  B.  &  P.  404,  5  B.  &  C.  547  ;  Morley  v. 
Gaisford,  2  H.  Bl.  442,  3  Wils.  317.  So,  for  the  negligent  dri\'ing  of  a  carriage,  or 
navigating  a  ship,  even  [301]  whilst  the  servant  was  driving  out  of  the  direct  road, 
and  for  his  own  purpose:  Joel  v.  Mmism,  6  C.  &  P.  501."  [Byles,  J.,  referred  to 
Mitchell  V.  Crasswelkr,  13  C.  B.  237(a).] 

Giffard,  in  reply.  The  whole  declaration  here  charges  a  wilful  and  intentional 
annoyance  and  obstruction  of  the  plaintitt'.  Lord  Ellenborough,  in  Varhwouyh  v.  The 
Bank  of  England,  1 6  East,  7,  points  to  the  very  distinction  now  contended  for.  Where- 
ever  corporations,  he  says,  "  can  competently  do  or  order  any  act  to  be  done  on  their 
behalf,  which  as  by  their  common  seal  they  may  do,  they  are  liable  to  the  consequences 
of  such  act,  if  it  be  of  a  tortious  nature,  and  to  the  prejudice  of  others."  [Crowder,  J. 
The  defendants  are  incorporated  for  certain  purposes.  The  question  is  whether  the}' 
are  not  liable  for  acts  which  are  done  in  abuse  of  their  powers.]  It  would  be  hard  to 
hold  the  shareholders  liable  for  the  \vrongful  acts  of  individuals  who  ought  to  be  held 
personally  responsible  for  giving  unlawful  orders. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

We  are  of  opinion  that  our  judgment  in  this  case  ought  to  be  for  the  plaintiff. 
This  is  an  action  against  the  defendants  for  wrongfully,  vexatiously,  and  maliciously 
interfering  with  the  plaintiff's  rights,  by  causing  their  vehicles  to  be  driven  in  such 
a  manner  as  to  obstruct  and  molest  the  plaintiff  in  the  use  of  the  highway.  The 
declaration  alleges  various  grievances  of  that  general  character.  To  this  declaration 
there  is  a  demurrer  raising  for  our  decision  the  question  whether  the  action  will  lie. 
The  ground  of  the  demurrer  [302]  is  that  the  declaration  charges  a  wilful  and  inten- 

(a)  And  see  Fatten  v.  Rea,  2  C.  B.  (N.  S.)  606. 
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tional  wrong,  and  that  the  defendants,  being  a  corporation,  cannot  be  guilty  of  such 
a  wrong,  and  therefore  the  action  will  not  lie.  But  the  whole  of  the  acts  that  arc 
charged  against  the  defendants  are  acts  connected  with  driving  vehicles  ;  and,  the 
defendants  are  a  company  incorporated  foi'  the  purpose  of  driving  omnibuses,  and 
therefore  the  acts  alleged  to  have  been  done  by  them  are  all  acts  which  are  within 
the  scope  and  object  of  their  formation.  Unless  the  acts  charged  were  wrongfully 
done,  the  plaintifl'of  course  would  have  no  ground  of  complaint.  We  are  clearly  of 
opinion  that  the  action  lies  :  and  there  are  abundant  authorities  to  warrant  that  opinion. 
The  whole  coui'se  of  the  authorities,  from  the  case  of  Yarborour/h  v.  The  Bank  of 
England,  16  East,  6,  down  to  Il'hilfield  v.  The  South  Eastern  Railway  Company,  1  Ellis, 
Bl.  &  E.  115, — which  was  in  reality  an  action  against  the  Electric  Telegraph  Com- 
pany, shews  that  an  action  for  a  wrong  will  lie  against  a  corporation,  where  the  thing 
that  is  complained  of  is  a  thing  done  within  the  scope  of  their  incorporation,  and  is 
one  which  would  constitute  an  actionable  wrong  if  committed  by  an  individual.  The 
doctrine  relied  on  by  Mr.  Giffard, — that  a  corporation,  having  no  soul,  cannot  be  actuated 
by  a  malicious  intention, — is  more  quaint  than  substantial.  In  coming  to  the  conclu- 
sion we  arrive  at,  we  have  no  intention  in  the  smallest  degree  to  interfere  with  any 
of  the  decided  cases  ;  but,  on  the  contrary,  we  found  our  judgment  upon  the  numerous 
class  of  cases  of  which  Yarbarough  v.  The  Bank  of  England, — where  there  is  a  most 
learned  and  elaborate  argument  of  Lord  Ellenborough,  going  fully  into  all  the  previous 
authoiities, — is  by  no  means  the  first,  and  which  afford  abundant  examples  of  the 
application  of  the  principle  we  now  rely  on.  We  may  add  that  we  dwell  the  less  upon 
the  grounds  which  have  been  urged  by  Mr.  Giffard  against  the  [303]  maintenance  of 
the  action,  by  reason  of  the  extreme  mischief  and  inconvenience  whicii  would  follow 
from  our  holding  that  these  companies  incorporated  for  the  purpose  of  carrying  on 
trade  were  exempt  from  liability  for  intentional  acts  of  wrong.  We  think  it  extremely 
important  that  these  companies  should  be  held  responsible  where  they  admit  they  have 
intentionally  done  a  wrongful  act,  and  that  those  whom  they  have  injured  should  not 
be  driven  to  seek  a  doubtful  remedy  against  their  officers  or  servants,  who  may 
be  wholly  unable  to  answer  the  compensation  which  the  jury  may  award  to  the 
injured  party.  For  these  reasons,  we  are  of  opinion  that  the  plaintiflT  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff'. 

PjX  parte  Elizabeth  Maria  Wallis  and  Ann  Juliet  Hay.     Nov.  23rd,  1859. 

A  certificate  of  acknowledgment  of  a  deed  by  a  married  woman  under  the  3  &  4  W.  4, 
c.  74,  was  allowed  to  be  tiled,  where,  in  lieu  of  the  form  given  in  s.  84,  the  commis- 
sioners merely  certified  that  the  lady  was,  as  they  believed,  of  full  age,  &c. 

Hannen  moved  that  the  certificate  of  the  acknowledgment  of  a  deed  by  Mrs.  Wallis 
and  Mrs.  Hay,  two  married  women,  taken  at  Toronto,  Upper  Canada,  under  the  3  &  4 
W.  4,  c.  74,  might  be  received  and  tiled. 

The  certificate  did  not  follow  the  form  given  in  the  84th  section  of  the  st.;ituto, 
which  requires  the  commissioners  taking  the  acknowledgment  to  certify  that  the 
party  "  was  at  the  time  of  her  acknowledging  the  said  deed,  of  full  age  and  competent 
understanding;"  but  used  the  following  words, — "And  we  do  hereliy  certify  that 
each  of  them  the  said  Elizabeth  Maria  and  Ann  Juliet  was,  as  we  the  said  commis- 
sioncis  believe,  at  [304]  the  time  of  her  acknowledging  the  said  deed,  of  full  age  and 
conipctcint  uuder.stau(ling." 

The  affidavit  verifying  the  corlilioate,  which  was  made  by  one  of  the  commissioners, 
in  like  manner  pledged  the  belief  of  the  deponent  th.at  each  of  the  persons  making 
the  acknowledgment  was  at  the  time  of  full  age,  &c. 

There  was,  however,  in  addition,  an  atlid.uit  by  a  gentleman  residing  at  Toronto, 
deposing  to  his  knowledge  of  Mrs.  Wallis  and  Mrs.  Hay,  and  stating  that,  "at  the 
time  of  making  such  acknowledgment,  (!ach  of  them  the  said  I'^lizabeth  Maria  Wallis 
and  Ann  Juliet  llay  was  of  full  age  and  competent  uiidcrst-anding." 

The  learned  counsel  submitted  that  the  fS4th  section  did  not  require  that  the  form 
therein  given  should  bo  implicitly  followed,  but  that  it  might  be  to  the  like  effect, 
and  that  it  was  "  subject  to  any  alteration  which  might  from  time  to  time  be  directed 
by  the  court  of  Common  Picas."     [Crowder,  J.     That   means,  not  that  the  form  may 
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lie  (lupai  ted  from  in  each  case  at  pleasure  ;  but  that  the  court  may  from  time  to  time 
by  general  rule  vary  it]  In  the  case  of  In  ic  Lidy,  1  Scott,  80,  1  N.  C.  265,  3  Dowl. 
P.  C.  112,  the  court  allowed  the  form  to  be  departed  from,  by  omitting  the  words 
"of  full  age,"  the  lady  being  at  the  time  an  infant. 

Byles,  J.  The  utmost  the  commissioners  could  certify  would  be  as  to  their  belief 
of  the  fact.  If  the  certificate  be  ever  so  positive  in  its  language,  it  in  reality  amounts 
to  no  more  than  a  certificate  that  the  party  is,  according  to  the  belief  of  the  certifying 
party,  of  full  age.  I  must  confess  I  do  not  see  why  this  should  not  be  held  a  sufficient 
compliance  with  the  statute. 

The  rest  of  the  court  concurring, 

P^iat. 

[305]     MuMFORD  .\ND  ANOTHER  V.  Gething.     Nov.  17th,  1859. 

[S.  C.  29  L.  J.  C.  P.  105;  1  L.  T.  64 ;  6  Jur.  N.  S.  428;  8  W.  R.  187.  Adopted, 
Mills  V.  Denham,  [1891]  1  Ch.  589.  Referred  to,  Maxim-Nordenfelt  G-ans  and  Ammuni- 
tion Company  v.  Nor  Jen  felt,  [1890]  1  Ch.  656;  Haynes  v.  Daman,  [1899]  2  Ch.  18; 
Krell  V.  Ueivry,  [1903]  2  K  B.  753.] 

The  plaintiffs,  lace-merchants,  carrying  on  business  by  means  of  travellers  over  certain 
districts  in  England,  verbally  agreed  with  the  defendant,  who  was  already  in  their 
service  in  another  capacity,  to  travel  for  them  over  one  of  the  districts,  which  they 
designated  the  "midland  flistrict,"  it  being  at  the  time  understood  that  the  terms 
of  the  engagement  were  to  be  reduced  into  writing.  A  few  weeks  after  the  defen- 
dant had  started  on  the  journey,  the  following  agreement  was  sent  to  him,  and  he 
signed  and  returned  it: — "To  H.  &  W.  ISlumford. — In  consideration  of  my  entering 
upon  your  employ  at  a  salary  to  commence  with  at  501.,  a  yeai-,  I  herewith  agree  to 
do  so,  with  the  understanding,  that,  in  the  event  of  my  wishing  to  travel,  and  doing 
so,  for  any  other  house  in  the  same  trade,  on  any  part  of  the  same  ground,  to  pay 
you  the  sum  of  501.  : " — Held,  that  extrinsic  evidence  was  properly'  admitted  to 
explain  the  nature  of  the  employment  and  what  was  intended  by  the  expression 
"the  same  ground;"  that,  such  evidence  being  admitted  (or,  per  Erie,  C.  J.,  and 
Ci'owder,  J., — Byles,  J.,  dubitante, — without  it,)  the  contract  was  not  void  as  an 
unreasonable  restraint  of  trade  ;  that,  even  without  the  evidence  to  explain  the 
contract,  there  was  ample  consideration  foi'  the  defendant's  promise ;  and  that  a 
forfeiture  of  the  501.  was  incurred  by  the  defendant's  travelling  for  another  house 
in  the  same  line  "  over  the  same  ground,"  after  he  had  left  the  service  of  the 
plaintiff's. 

This  was  an  action  for  the  breach  of  a  contract  of  service.  The  declaration  stated 
that,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  would  employ 
the  defendant  as  their  traxeller  in  their  trade  of  lace  and  sewed-muslin  merchants,  at 
a  certain  salary,  the  defendant  agreed  with  the  plaintiff's,  amongst  other  things,  that, 
if  the  defendant  should  ti-avel  for  any  other  person  or  persons  in  the  said  trade  on  any 
part  of  the  same  ground  over  which  the  defendant  should  travel  in  the  course  of  the 
said  employment  by  the  plaintiff's,  the  defendant  would  pay  to  the  plaintiff's  the  sum 
of  501.  :  Averment,  that  the  plaintiffs  did  so  employ  the  defendant  as  traveller  as 
aforesaid,  who,  whilst  and  in  the  course  of  the  said  employment  travelled  over  certain 
ground  ;  that,  before  the  commencement  of  the  suit,  all  things  had  happened  and 
occurred,  and  all  times  had  elapsed  which  it  was  necessaiy  should  occur,  happen,  and 
elapse  to  entitle  the  plaintiff's  to  sue  in  this  action  for  the  defendant's  breach  herein- 
after mentioned  of  the  said  promise  ;  and  that  the  plaintiffs  had  always  been  ready 
and  willing  to  do  all  things  which  it  ever  was  necessary  they  should  be  ready  and 
willing  to  do  to  entitle  them  to  sue  the  defendant  in  this  action  for  the  said  breach  of 
promise  ;  Breach,  that  the  defendant  did,  after  the  making  of  the  said  [306]  agreement, 
travel  for  a  certain  other  person  in  the  said  trade  on  and  over  a  certain  part  of  the  said 
ground  over  which  the  defendant  travelled  in  the  course  of  the  said  employment  by 
the  plaintiff's,  yet  that  the  defendant  had  not  in  pursuance  of  his  said  promise  paid  to 
the  plaintiff's  the  said  sum  of  501.,  or  any  part  thereof,  whereby  the  plaintiff's  were 
much  injured  and  damnified,  &c. 

Pleas, — first,  that  the  defendant  did  not  agree  as  alleged — secondly,  that  the  defen- 
dant did  not,  aftei-  the  making  of  the  said  agreement,  travel  for  any  othei-  person  in 
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the  said  trade  on  any  part  of  the  same  ground  over  wiiich  the  defendant  travelled  in 
the  course  of  the  said  employment  by  the  plaintiffs, — thirdly,  that,  at  the  time  of 
making  the  said  agreement,  the  defendant  was  a  traveller  in  the  said  trade  of  a  lace 
and  sewed-muslin  merchant,  and  had  no  other  means  of  earning  his  living,  and  that 
he  was  employed  hy  the  plaintiHs  as  their  traveller  in  the  said  trade,  to  travel  all 
over  the  kingdom  :  and  that  the  said  agreement  was  an  uineasonable  and  general 
restraint  of  the  defendant's  trade,  and  entirely  prohibited  and  restrained  the  defen- 
dant from  exercising  the  said  trade  after  the  defendant  ceased  to  be  emploj'ed  by  the 
plaintifl's  ;  and  that  the  plaintiH's  were  not  by  the  said  agreement  bound,  nor  did  they 
agree,  to  employ  the  defendant  during  his  life  ;  and  that  they  had  ceased  to  employ 
the  defendant  before  he  travelled  for  the  said  other  person  as  in  the  declaration 
mentioned.     Issue  thereon. 

The  cause  was  tried  before  Crowdei',  J.,  at  the  second  sitting  in  London  in  Trinity 
Term  last,  when  the  following  facts  appeared  in  evidence  : — The  plaintiff's,  who  were 
lace-merchants  carrying  on  business  in  Milk-Street,  Gheapside,  and  were  in  the  habit 
of  sending  travelleis  to  various  parts  of  England  to  procure  orders,  assigning  to  each 
a  particular  ciicuit  or  district,  in  [307]  March,  1^.58,  appointed  the  defendant,  who  was 
already  in  their  employ  as  a  clerk  or  a.ssistant  in  the  warehouse  in  London,  to  go  what 
w  as  called  the  Midlanii  joui'ney,  at  a  yearly  salary  of  .501.,  with  an  allowance  of  81.  1 .5s. 
per  week  for  expenses.  The  engagement  was  at  first  a  verbal  one,  l>ut  it  was  under- 
stood at  the  time  that  it  was  to  be  reduced  into  writing ;  and,  accordingly,  after 
the  defendant  had  been  a  short  time  gone  on  his  first  journey,  the  following  memo- 
randum was  sent  to  him  for  his  signature,  accompanied  by  a  list  of  the  several  towns 
to  which  he  was  to  go,  and  the  names  of  the  plaintiff's'  customers  at  those  respective 
places : — 

"To  H.  &  W.  Mumford.  "April  30th,  1858. 

"Gentlemen, — In  consideration  of  my  entering  upon  your  employ  at  a  salary  to 
commence  with  at  501.  a  year,  I  herewith  agree  to  do  so  ;  with  the  understanding  that, 
in  the  event  of  my  wishing  to  travel,  and  doing  .so,  for  any  other  house  in  the  same 
trade,  on  any  part  of  the  same  ground,  to  pay  you  the  sum  of  501." 

This  dociunent  was  returned  to  the  plaintifl's  duly  signed  by  the  defendant ;  and 
he  continued  in  their  employ  as  traveller  until  the  early  part  of  1859,  when  he 
engaged  himself  as  traveller  for  another  house  in  the  trade  over  the  same  district. 
The  plaintiH's  thereupon  brought  this  action  to  recover  the  stipulated  sum  of  501. 

On  the  part  of  the  defendant  it  was  submitted, — first,  that  the  agreement  was 
without  consideration,  the  defenrlant  being  already  in  the  plaintiff's'  employ,  and  the 
custom  of  the  trade  requiring  a  month's  notice  to  put  an  end  to  a  conti'aot  of  service, 
— secondly,  that  there  had  been  no  breach,  the  latter  ])ait  of  the  agreement  being 
limited  to  the  lime  during  which  the  defendant  nught  continue  in  the  plaintifl's' 
employ,  [308]  thirdly,  that,  if  the  agreement  operated  lieyond  the  period  of  the 
defendant's  serxice,  it  was  illegal  and  void  as  being  an  unicasonaltle  restraint  of  trade, 
unlimited  both  as  t<j  time  and  space,— f(nirthly,  that  parol  evidence  was  inadmissible 
to  show  that  the  agieement  was  conKned  to  the  "  midland  joimiey,"  and  that,  if  the 
agreement  could  be  so  construed,  there  was  a  variance. 

The  learned  judge  oiieied  to  leave  it  to  the  jnry  to  say  whether  or  not  the  agree- 
ment had  refeienco  specially  to  the  midland  jouiney,  but  the  counsel  for  the  defen- 
dant declined  to  avail  himself  of  that  oH'er ;  and  a  verdict  was  taken  for  the  plaintiff' 
for  the  damages  claimed, — leave  being  reserved  to  the  defendant  to  mo\e  for  a  nt)n- 
snit  upon  the  grounds  urged  by  him  ;  and  leave  also  being  reserved  to  the  plaintifl's 
to  amend  the  declaration  if  necessary. 

O'Malley,  (^).  C,  having  accoiilingly  obtained  a  rule  nisi, 

Hawkins,  t^).  C,  and  I'rentice  now  shewefl  cause.  There  was  ainple  consideration 
for  this  agreement.  It  is  true,  the  defendant  was  already  in  tin;  ])laintiH"s  service  in 
another  cajjacity  ;  but  they  might  have  dismi.ssed  him  on  a  month's  notice  if  he  had 
declined  to  enter  into  the  new  arrangement.  A  somewhat  similar  objection  was  urged 
ill  Norton  v.  I'ouvll,  4  M.  &  Gr.  42,  47,  where  it  was  said  arguendo,  "  the  considera- 
tion is  not  truly  stated  ;  it  is  alleged  in  the  declaration  that  the  consideration  was, 
that  the  plaintiff '  would  then  engage'  Tarrand,  whereas  in  fact  he  had  been  previously 
engaged  by  him,  and  the  real  consideration  was,  that  he  would  continue  him  in  his 
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service,  and  should  have  been  so  stated."  But  Cresswell,  J.,  disposed  of  the  objection 
by  saying,  "  The  phxintiff  avers  that  he  [309]  did  afterwards  engage  Tarrand  in  his 
service  ;  why  did  not  the  defendant  traverse  that  allegation  if  it  was  incorrect?  By 
not  doing  so,  he  has  admitted  it."  Here,  the  allegation  of  employment  is  not 
ti'aversed. 

Then  it  is  said  that  the  agreement  is  limited  to  restraining  the  defendant  from 
travelling  for  any  other  house  whilst  he  travelled  for  the  plaintiflTs.  That,  however,  is 
not  the  fair  and  natural  construction  of  the  agreement.  It  would  be  idle  to  limit  it  to 
the  time  during  which  the  defendant  should  be  in  the  plaintiffs'  employ;  he  was 
already  bound  to  occupj'  the  whole  of  his  time  in  their  service  so  long  as  the  engage- 
ment lasted.     It  clearly  was  intended  to  be  unlimited  in  point  of  time. 

The  parol  evidence  was  offered  and  received,  not  for  the  purpose  of  adding  to  or 
A'arying  or  in  anj'  way  qualifying  the  terms  of  the  agreement,  but  merely  for  the 
purpose  of  shewing  to  what  state  of  things  the  agreement  was  intended  to  be  applied. 
It  is  necessary  to  give  parol  evidence  in  almost  every  case  in  order  to  shew  what  it  is 
that  the  parties  are  contracting  al>out.  In  Mmdonahl  v.  Longhottam,  28  Law  J.,  Q.  B. 
293,  the  defendant,  by  a  contract  in  writing,  pui'chased  of  the  plaintiff's,  who  were 
farmers,  a  quantity  of  wool,  which  was  described  in  the  conti'act  simply  as  "  youi' 
wool."  Some  time  previously  a  conversation  had  taken  place,  in  which  the  plaintiffs 
stated  that  they  had  a  quantity  of  wool,  consisting  partly  of  their  own  clip,  and  partly 
of  wool  which  they  had  contracted  to  buy  of  other  farmers,  and  that  altogether  it 
amounted  to  "  2.300  stones,  100  stones  more  or  less."  The  quantity  ultimateh'  tendered 
was  2700  stones,  and  the  defendant  refused  to  receive  it.  In  an  action  for  not  accept- 
ing the  wool,  it  was  held  by  IjOiiI  Campl/ell  and  Erie,  J.,  that  the  conversation  was 
admissible  in  evidence  for  the  purpose  of  explaining  what  the  parties  meant  by  [310] 
the  term  "  your  wool ; "  but  that  the  quantity  expressed  by  the  plaintiff's  formed  no 
part  of  the  contract,  which  was  complete  on  the  face  of  the  writing, — by  Wightman,  J., 
that  the  conversation  was  admissible  in  evidence,  and  that  the  quantity  of  wool  therein 
described  became  part  of  the  contract,  so  that  the  defendant  was  not  bound  to  receive 
the  larger  quantity  tendered.  Nearly  all  the  authorities  were  there  cited  :  and  Erie,  J., 
in  giving  judgment,  says  :  "  I  assume  that  the  plaintiffs  must  prove  a  written  contract, 
and  that  that  contract  must  contain  all  the  material  terms.  Here  I  think  that  it  is  most 
explicit :  the  defendant  says  by  the  letter  of  the  5th  of  September,  '  I  will  buy  your 
wool  at  16s  per  stone,'  &c.  Then,  by  the  practice  of  the  courts,  which  has  been 
invariably  followed,  evidence  must  be  admitted  to  identify  the  subject-matter  of  the 
contract.  It  is  the  duty  of  the  judge  to  construe  the  writing,  and  he  cannot  have 
judicial  knowledge  of  the  subject-matter  of  the  conti-act.  Suppose  that  I  sell  "all  my 
wool  which  I  have  on  Dale  FaT-m,"  evidence  must  always  be  admissible  to  shew  that 
the  wool  which  was  delivered  was  the  wool  on  Dale  Farm.  In  cases  of  that  kind, 
evidence  to  explain  must  always  be  admissible."  In  Taylor  on  Evidence,  §  1082,  it  is 
said  :  "  It  may  be  laid  down  as  a  broad  and  distinct  rule  of  law,  that  extrinsic  evidence 
of  every  material  fact,  which  will  enable  the  court  to  ascertain  the  nature  and  qualities 
of  the  subject-matter  of  the  instrument,  or,  in  other  words,  to  identify  the  persons  and 
things  to  which  the  instrument  refeis,  must  of  necessity  be  received.  Whatever  be 
the  nature  of  the  document  under  review,  the  object  is  to  discover  the  intention  of 
the  writer  as  evidenced  bv  the  words  he  has  used  ;  and,  in  order  to  do  this,  the  judge 
must  put  himself  in  the  winter's  place,  and  then  see  how  the  terms  of  the  instrument 
afl'ect  the  property  or  subject-matter.  With  [311]  this  view,  extrinsic  evidence  must 
be  admissible  of  all  the  circumstances  sm-rounding  the  author  of  the  instrument." 
The  rule  is  laid  down  thus  in  the  opinion  of  the  judges  delivered  by  Tindal,  C.  J.,  in 
Shore  v.  JFilnov,  9  Clark  &  F.  566, — "  The  true  interpretation  of  every  instrument 
being  manifestly  that  which  will  make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered  as  an  exception,  or,  perhaps,  to 
speak  more  precisely,  not  so  much  an  exception  from,  as  a  corollary  to,  the  general 
rule  above  stated,  that,  where  any  doulit  arises  upon  the  true  sense  and  meaning  of 
the  words  themselves,  or  any  difficulty  as  to  their  application  under  the  surrounding 
circumstances,  the  sense  and  meaning  of  the  language  may  be  investigated  and  ascer- 
tained by  evidence  dehors  the  instrument  itself ;  for,  both  reason  and  common  sense 
agree  that  by  iro  other  means  can  the  language  of  the  instrumerrt  be  made  to  speak 
the  real  mind  of  the  party." 

If  the  parol  evidence  was  properly  admitted,  the  contract  clearly  was  not  an 
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unreasonable  restraint  of  trade.  A  co\'enant  restraining  trade  within  particular  limits 
is  lawful, — per  Lord  Eldon,  in  Morris  v.  tolcmau,  18  Ves.  438  ;  provided  it  be  not 
unreasonable  or  larger  than  the  fair  .security  of  the  coveuantee  calls  for :  see  the  cases 
collected  in  Averi/  v.  Lam/ford,  1  Kay,  6G3.  The  law  on  the  subject  is  well  expounded 
by  Parke,  B.,  in  Malhin  v.  May,  11  M.  &  W.  653,  66-5.  '-The  lule,"  he  says,  "as  laid 
down  by  Lord  Macclesfield  and  Lord  Chief  Justice  Willes,  — J/^.'s/er,  &c.,  of  Guninakers 
V.  Fell,  Willes,  388, — is,  that  total  restraints  of  trade,  which  the  law  so  much  favors, 
are  absolutely  bad,  and  that  all  restraints,  though  only  partial,  if  nothing  more  appear, 
are  presumed  to  be  bad  ;  but,  if  the  circura.stauces  are  set  foith,  that  presumption  may 
be  excluded,  and  the  court  are  to  judge  of  those  cir-[312]-cunistauces,  and  determine 
whether  the  contract  be  valid  or  not:  Mitcliellv.  Ruiinohh,  1  P.  Wms.  196.  'Contracts 
in  restraints  of  trade  are,  in  themselves,  if  nothing  shews  them  to  be  reasonable,  bad 
in  the  eye  of  the  law,' — per  Tindal,  C.  J.,  in  Homer  v.  Graves,  7  Bingh.  744,  5  M  &  P. 
768.  Therefore,  if  there  be  simply  a  stipulation,  though  in  an  instrument  under  seal, 
that  a  trade  or  profession  shall  not  be  carried  on  in  a  particular  place,  without  any 
recital  in  the  deed,  and  without  any  averments  shewing  circumstances  which  rendered 
such  a  contract  reasonable,  the  instrument  is  void.  Such  are  the  cases  cited  in  I'ruffnell 
V.  Gosse,  Aleyn,  67,  and  the  case  of  The  Tailors  of  Exeter  v.  (Jlarkr,  2  Show.  350,  and 
Claygatc  v.  Bulclielor,  Owen,  143;  Yeai-  Hook,  3  H.  5,  fo.  5.  But,  if  there  are  circum- 
stances recited  in  the  instrument  (or  probably  if  they  appear  by  averment),  it  is  for 
the  court  to  determine  whether  the  contract  be  a  fair  and  reasonable  one  or  not :  and 
the  test  appears  to  be  whether  it  be  prejudicial  or  not  to  the  public  interest,  for  it  is 
on  grounds  of  public  policy  alone  that  these  contracts  are  supported  or  avoided. 
Contracts  for  the  partial  restraint  of  trade  are  upheld,  not  l)ecause  they  are  advan- 
tageous to  the  individual  with  whom  the  contract  is  made,  and  a  sacrifice  pro  tanto 
of  the  rights  of  the  community,  but  because  it  is  for  the  benefit  of  the  public  at  large 
that  they  should  be  enforced.  Many  of  these  partial  restraints  on  trade  are  perfectly 
con.sistent  with  public  convenience  and  the  general  interest,  and  have  been  supported  ; 
such  is  the  case  of  the  disposing  of  a  shop  in  a  particular  place,  with  a  contract  on 
the  part  of  the  vendor  not  to  carry  on  a  trade  in  the  same  place.  It  is  in  eti'ect  the 
sale  of  a  goodwill,  and  oilers  an  encouragement  to  trade,  by  allowing  a  party  to  dispose 
of  all  the  fruits  of  his  industry  :  rruf/uell  v.  Gossi-,  Aleyn,  67  ;  Hr'iad  v.  Jntli/fe,  [313] 
Cro.  Jac.  5'J6  ;  Jelliei  v.  Broad,  Noy,  98.  And  such  is  the  class  of  cases  of  much  more 
frequent  occui'rence,  and  to  which  this  present  case  belongs,  of  a  tradesman,  manu- 
facturer, or  professional  man  taking  a  servant  or  clerk  into  his  service,  with  a  contract 
that  he  will  not  carry  on  the  same  trade  or  profession  within  certain  limits  :  (Jkesmaii 
V.  Namby,  2  Ld.  Kaym.  1 456,  2  Stra.  739.  In  such  a  case  the  public  derives  an 
iidvantage  in  the  unrestrained  choice  which  such  a  stipulation  gives  to  the  employer 
of  able  assistants,  and  the  security  it  afibrds  tl  at  tiie  master  will  not  withhold  from 
the  servant  instructions  in  the  secrets  of  his  trade,  and  the  communication  of  his  own 
skill  and  experience,  from  the  fear  of  his  afterw.uds  having  a  rival  in  the  same 
business.  It  is  justly  observed  by  Lord  Wynfor(l,iii  giving  the  judgment  of  the  court 
in  Homer  v.  Ashford,  3  Bingh.  326,  11  .1.  B.  Moore,  91,  that  it  may  often  happen 
that  individual  interest  and  genei'al  convenience  render  engagements  not  to  carry  on 
trade  or  act  in  a  profession  in  a  particular  place,  proper  ;  that  cngagemcuts  of  this 
sort  between  masters  and  servants  are  not  injui  ions  restraints  of  trade,  but  securities 
necessary  for  those  who  are  engaged  in  it  ;  and  that  the  cH'ect  of  such  contracts  is,  to 
encouiage  rather  than  cramp  the  employment  of  capital  in  trade,  and  the  promotion 
of  industry.'"  i  he  real  (piestion  in  all  these  cases  is,  what  is  reasonable  for  the 
employer's  protection,  lleie,  the  restraint  is  limited  to  the  plaintill's'  trade  on  the 
midland  journey.  In  Buna  v.  Guy,  4  East,  190,  the  party,  an  altornoy,  covenanted 
to  abstain  from  the  exercise  of  his  profession  during  his  whole  life  in  London  or  within 
150  miles  thereof,  and  yet  that  was  held  not  to  be  unreasonable. 

As  to  the  alleged  variance, — if  the  parol  evidence  was  pro])crly  a(hnitted,  it  wimld 
Ije  idle  to  argue  that  ponit,  there  being  leave  leserved  to  amend. 

[314]  O'Mallcy  and  Crant,  in  sujuiort  of  the  ride.  There  was  no  consideration 
for  the  agreement  declared  on.  The  defendant  was  already  in  the  enii)lov  of  the 
plaintiffs,  and  his  service  could  only  be  legally  determined  by  a  month's  notice. 
The  second  contract,  therefore,  gave  the  tlefcndant  no  greater  advantage  than  he 
enjoyed  under  the  first.  If  the  real  consideration  was,  that  the  plaintill's  would  con- 
tinue the  defendant  in  their  employ,  the  declaration  should  have  so  stated. 
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If  the  court  think  the  parol  evidence  was  admissible,  it  may  be  that  the  restraint 
was  not  unreasonable,  so  as  to  make  the  contract  void.  But  the  contract  was,  to 
restrain  the  defendant  from  travelling  for  any  other  house  in  the  .same  trade  during 
the  time  he  continued  in  the  emplo\'  of  the  plaintifl's.     There  was  therefore  no  breach. 

As  to  the  restraint  of  trade, — there  are  three  classes  of  cases  where  covenants  in 
partial  restraint  of  trade  have  been  permitted, — one,  in  the  case  of  a  purcba.se  of  a 
goodwill,  l)ecause  it  would  be  unjust  and  unreasonalile  to  permit  the  vendor  to  set  up 
the  same  trade  within  a  competing  distance  of  his  vendee, —the  second,  that  of  a 
retiring  partner,  who  may  leasonably  contract  not  to  carry  on  the  trade  so  as  to 
interfei-e  with  the  interests  of  the  continuing  partner, — the  third  is  the  ordinary  case 
of  master  and  servant.  All  restraints  of  trade  are  prima  facie  void.  In  the  case  of 
The  Tailors  of  Tpswich  v.  S/ieniniji',  11  Co.  Rep.  53  a.,  it  was  resolved  that  "at  common 
law,  no  man  could  be  prohilnted  from  working  at  any  lawful  trade."  The  cases  of 
The  Master,  dr.,  of  Guiimakers  v.  Fell,  Willes,  38.S,  Horner  v.  Graves,  7  Bingh.  735, 
5  M.  &  P.  768,  and  MuUan  v.  Mai/,  11  M.  &  W.  653,  also  shew  that  general  restiaints 
of  trade  are  discountenanced  by  the  law.  In  JFanle  v.  Hi/riw,  5  M.  &  W.  548,  a 
covenant  not  to  [315]  follow  or  be  employed  in  the  business  of  a  coal-merchant  whilst 
in  the  plaintiff's  employ,  or  within  nine  months  after,  without  limit  as  to  space,  was 
hekl  to  be  void.  Here,  there  is  no  limit  as  to  time  ;  the  defendant  would  be  bound 
for  life,  even  though  the  plaintiffs  should  die  or  discontinue  business ;  and,  unless  the 
parol  evidence  was  properly  received,  there  is  no  limit  as  to  space.  [Erie,  C.  J.  The 
objection  that  the  restraint  was  not  put  an  end  to  by  the  plaintiffs'  death  or  retire- 
ment from  business  was  unsuccessfully  urged  by  me  in  Uitrhcock  v.  Coker,  6  Ad.  &  E. 
438,  1  N.  &  P.  796,  in  the  E.xchequer  Chamber.  In  giving  the  judgment  of  the  court 
in  that  case,  Tindal,  C.  J.,  says  :  "Where  the  (juestion  turns  upon  the  reasonableness 
or  unreasonableness  of  the  restriction  of  the  party  from  carrying  on  tiade  or  business 
within  a  certain  space  or  district,  the  answer  may  depend  upon  various  circumstances 
that  may  be  brought  to  bear  upon  it,  such  as  the  nature  of  the  trade  or  profession, 
the  populousness  of  the  neighbourhood,  the  mode  in  which  the  trade  or  profession  is 
usuallj'  cairied  on  ;  with  the  knowledge  of  which,  and  other  circumstance.s,  a  judg- 
ment may  be  formed  whether  the  restriction  is  wider  than  the  protection  of  the  party 
can  reasonably  require.  But,  with  respect  to  the  duration  of  the  restriction,  the  case 
is  different.  The  goodwill  of  a  trade  is  a  subject  of  value  and  price.  It  may  be  sold, 
bequeathed,  or  become  assets  in  the  hands  of  the  personal  representative  of  a  trader. 
And,  if' the  lestriction  as  to  time  is  to  be  held  to  be  illegal,  if  extended  beyond  the 
period  of  the  party  by  himself  carrying  on  the  tnwle,  the  value  of  such  goodwill  con- 
sidered in  those  various  points  of  view  is  altogether  destroyed.  If,  therefore,  it  is 
not  unreasonable,  as  undoubtedly  it  is  not,  to  prevent  a  servant  from  entering  into 
the  same  trade  in  the  same  town  in  which  his  master  lives,  so  long  as  the  [316]  master 
carries  on  the  trade  there,  we  caiuiot  think  it  unreasonalile  that  the  restraint  should 
be  cairied  further,  and  should  be  allowed  to  continue,  if  the  master  sells  the  trade,  or 
bequeaths  it,  or  it  becomes  the  property  of  his  pensonal  representative  ;  that  is,  if  it 
is  reasonable  that  the  master  should  by  an  agreement  secure  himself  from  a  diminu- 
tion of  the  annual  profits  of  his  trade,  it  does  not  appear  to  us  unreasonable  that  the 
I'estriction  should  go  so  far  as  to  secure  to  the  master  the  enjoyment  of  the  price  or 
value  for  which  the  trade  would  sell,  or  secure  the  enjoyment  of  the  same  trade  to  his 
purchaser,  or  legatee,  or  e.xecutor.  And  the  only  effectual  mode  of  doing  this  appears 
to  be,  by  making  the  restriction  of  the  servant's  setting  up  or  entering  into  the  trade 
or  business  within  the  given  limit  co-e.xtensive  with  the  servant's  life."  Crowder,  J. 
In  Mallan  v.  Mny,  the  restriction  was  during  the  life-time  of  the  covenantor  (a).]  The 
restraint,  therefore,  is  infinitely  larger  than  any  fair  requirement  of  the  plaintifi's  will 

(a)  As  also  in  Bhhu  v.  Guy,  4  East,  190,  Wickeas  v.  Evans,  3  Y.  &  J.  318,  Hitch- 
cock V.  Coker,  6  Ad.  &  E.  438,  1  N.  &  P.  796,  NicholJs  v.  Stretton,  10  Q.  B.  346,  7  Beavan, 
42,  Sainter  v.  Ferguson,  7  C.  B.  716,  Atkyns  v.  Kinnier,  4  I']xch.  776,  and  TaUU  v.  TalUs, 

1  Ellis  &  B.  391.' 

In  Gale  v.  Heed,  8  East,  80,  JVilliarns  v.  IVilliams,  2  Swanst.  253,  IVallis  v.  Day, 

2  M.  &  W.  273,  Rolfe  v.  Rolfe,  15  Simons,  88,  Price  v.  Green,  16  M.  &  W.  346,  Pemhertmi 
V.  Vaxighan,  10  Q.  B.  87,  Elves  v.  Crofts,  10  C.  B.  241,  Turner  v.  Evaiis,  2  De  Gex, 
M'N.  &  G.  740,  and  Horner  \.  Graves,  7  Bingh.  735,  5  M.  &  P.  768,  the  restriction  was 
during  the  life  of  the  vendoi'. 
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justify.  [Crowder,  J.  The  restraint  was  very  large  in  Bunn  v.  Giii/,  4  East,  190, — 
for  the  life-time  of  the  covenantor,  and  the  limit,  Lomion  and  150  miles  from  thcnee, 
— and  yet  it  was  held  not  to  he  nnreasonahle.]  In  Horiwr  v.  Gnireft,  Tindal,  C.  J., 
says:  "  Whatever  restraint  is  larger  than  [317]  the  necessary  protection  of  the  part}' 
with  whom  the  contract  is  made,  is  unreasonable  and  void,  as  being  injurious  to  the 
interests  of  the  puljlic,  on  the  ground  of  public  policy."  So,  in  I'aUv<  v.  Tallk, 
1  Ellis  &  B.  391,  410,  Lord  (.'ampbell  says, — "According  to  the  tenor  of  the  later 
decisions,  the  contract  is  valid,  unless  some  restiiction  is  imposed  beyond  what  the 
interest  of  the  plaiutifT  requires."  In  ITard  v.  Bi/iiic,  Parke,  B.,  in  delivering  judg- 
ment, says  :  "  \\'here  a  limit  as  to  space  is  imposed,  the  public  on  the  one  hand  do  not 
lose  altogether  the  services  of  the  party  iii  the  particular  trade  :  he  will  carry  it  on  in 
the  same  way  elsewhere  :  nor  within  the  limited  space  will  they  be  deprived  of  the 
trade  being  carried  on,  because  the  party  with  whom  the  contract  is  made  will  most 
probably  within  those  limits  exercise  it  himself.  But,  when  a  general  restriction, 
limited  only  as  to  time,  is  imposed,  the  public  are  altogether  losers  for  that  time  of 
the  services  of  the  individual,  and  do  not  derive  any  benefit  whatever  in  return  ;  and, 
looking  at  the  authorities  cited  upon  this  subject,  it  does  not  appear  that  there  is 
one  clear  authority  in  favor  of  a  total  restriction  of  trade  limited  oniy  as  to  time." 
[Byles,  J.  Do  you  find  any  case  shewing  that  the  absence  of  a  limitation  in  point  of 
time  would  make  the  agreement  bad,  where  the  restraint  is  not  too  large  in  point 
of  space  ?     Crowder,  J.,  referred  to  ll'kkem  v.  Emn-i,  3  Y.  &  J.  318.] 

Then,  as  to  the  admis.sibility  of  the  parol  evidence, — It  is  a  clear  and  indisputable 
proposition  of  law,  that  parol  evidence  is  not  admissible  to  control  or  contradict  or 
extend  the  meaning  of  a  written  contract.  The  opinion  of  Tindal,  C.  .1.,  in  Sliorc  v. 
H'ilson,  9  Clark  &  F.  5G(i,  567,  shews  clearly  the  limit  of  the  rule  as  to  the  reception 
of  jjarol  evidence.  [Byles,  J.  The  case  of  MaaUmald  v.  Jxmf/liottom,  '2S  Law  J.,  (^.  B. 
'■I'J'.i,  comes  very  near  to  the  present.]  In  SotiHchos  v.  Kemp,  3  [318]  Exeh.  105,  in  an 
action  for  refusing  to  accept  a  cargo  of  linseed  which  the  plaintitl'  had  sold  to  the 
defendant,  and  which  was  expected  to  arrive  by  a  certain  vessel,  "fourteen  days  to  be 
allowed  for  the  delivery  of  the  .said  seed  from  the  time  of  the  ship's  being  ready  to 
discharge  after  its  arrival,"  evidence  was  offered  to  shew  what  the  parties  intended  by 
the  period  assigned  for  the  delivery  of  the  cargo  :  and  it  was  held,  that,  in  the  aliseiice 
of  any  usage  or  evidence  to  raise  an  ambiguity  as  to  the  terms  of  the  contract,  such 
evidence  was  pi'operly  rejected.  Gurrisen  v.  I'errin,  ante,  vol.  ii.  p.  681,  shews  the 
limit  of  the  admissibility  of  evidence  of  this  sort.  Here,  the  only  use  of  the  parol 
evidence  was,  to  \ary  the  terms  of  the  contract :  it  was  not  oU'ered  to  shew  that  words 
were  used  in  a  particular  sense,  or  to  explain  a  mercantile  usage,  or  a  term  of  ait  or 
science. 

Imu.k,  C.  J.  I  am  of  opinion  that  this  rule  should  l)e  di.schai'ged.  The  first  ((uostioii 
is,  whether  there  was  any  consideration  for  the  defendant's  entering  into  the  agreement 
upon  which  the  action  is  brought.  The  words  are, — "  In  consideration  of  my  entering 
into  your  employ  at  a  salary  to  commence  with  at  501.  a  year,  I  hcrewitii  agree  to  do 
so,  with  the  understanding  that,  in  the  event  of  ray  wishing  to  travel,  and  doing  so, 
for  any  other  house  in  the  same  tr'ade,  on  any  part  of  the  .same  groinid,  to  pay  you  the 
sum  of  5()1."  The  circumstances  under  which  the  agicement  was  oTitored  into  shew  a 
good  consideration  foi'  making  the  agreement.  The  defendant,  being  already  in  tiie 
piaintiU's'  em[)Ioy  in  one  capacity,  agieed  to  enter  into  it  in  another  capacity,  viz.  tliat 
of  traveller.  The  agreement  for  this  was  at  Hrst  a  verbal  one,  liut  with  an  un(lerstanding 
that  it  was  afterwards  to  be  rerlnced  into  writing.  When  that  was  done,  and  llii) 
agr(!cnienl  [319]  signed,  the  employinent  in  the  new  capacity  became  complete.  The 
defendant  having  entered  upon  his  new  duties  as  traveller,  and  sUirted  upon  a  journey, 
the  agreement  was,  pursuant  to  the  original  understanfling,  reduced  into  writing,  anil 
sent  down  to  him,  and  he  signed  it.  The  employment  as  traveller  was  at  lirst  only 
inchoate,  and  became  perfected  when  the  agreement  was  so  signed.  If,  when  the 
agreement  was  tendered  to  him,  the  defendant  ha<l  ileelined  to  sign  it,  the  plaintitls 
might  have  refused  to  continue  him  in  Ihcir  employ,  it  beiiig  part  of  the  oiiginal 
sti|inlati(>n  that  the  contract  should  be  |)Ut  into  writing.  I  therefore  think  llic  objec- 
tion as  to  the  want  of  consideration  foi'  tin;  contract  fails. 

Then  it  is  said  that  the  contract  is  void  as  l)eing  in  icstraint  of  trade.  1  am  of 
opinion,  that,  if  the  case  had  been  presented  altogether  uithout  ji.irol  evidence,  the 
contract  wouM   ha\e  been  perfectly  valid,  the  ongagomont  being  liniilcd  in  point  of 
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space,  which  prevents  it  from  being  A'oid  on  the  ground  of  public  policy.  The  plaintiffs 
were  at  liberty  to  send  the  defendant  into  any  part  of  England,  which  for  the  con- 
venience of  their  trade  they  had  divided  into  districts.  I  entirely  dissent  from  the 
notion  thrown  out  by  the  defendant's  counsel  that  agreements  of  this  sort  are  to  be 
discouraged  as  being  contrary  to  public  policy.  On  the  contrary,  I  think  that  contracts 
in  partial  restraint  of  trade  are  beneficial  to  the  public,  as  well  as  to  the  immediate 
parties  ;  for,  if  the  law  discouraged  such  agreements  as  these,  employers  would  be 
extremely  scrupulous  as  to  engaging  servants  in  a  confidential  capacity,  seeing  that 
they  would  incur  the  risk  of  their  taking  advantage  of  the  knowledge  they  acquired 
of  their  customers  and  their  mode  of  conducting  business,  and  then  transferring  their 
services  to  a  rival  trader.  It  appears  to  me  to  be  highly  important  that  persons  like 
[320]  this  defendant  should  be  able  to  enter  into  contracts  of  this  sort,  which  will 
att'ord  some  security  to  their  employers  that  the  knowledge  acquired  in  their  service 
will  not  be  used  to  their  prejudice.  I  think  the  doctrine  laid  down  by  Parke,  B.,  in 
Mallan  v.  Ma;/,  11  M.  &  W.  665,  is  a  correct  exposition  of  the  law  upon  this  subject. 
"'Ihe  public,"  he  says,  "derives  an  advantage  in  the  unrestrained  choice  which  such 
contracts  give  to  the  employer  of  able  assistants,  and  the  security  they  ati'oru  that  the 
master  will  not  withhold  from  the  servant  instruction  in  the  secrets  of  his  trade,  and 
the  communication  of  his  own  skill  and  experience,  from  the  fear  of  his  afterwards  having 
a  rival  in  the  same  business."  And  the  learned  Haron  afterwards  adds  :  "  It  is  justly 
observed  by  Lord  W\  nford,  in  giving  the  judgment  of  the  court  in  Home)-  v.  Ashford, 
3  Bingh.  326,  11  J.  B.  Mooie,  91,  that  it  may  often  happen  that  individual  interest  and 
general  convenience  render  engagements  not  to  carry  on  trade  or  act  in  a  profession  in  a 
particular  place  proper  ;  that  engagements  of  this  sort  between  masters  and  servants  are 
not  injurious  restraints  of  trade,  but  securities  necessary  for  those  who  are  engaged  in  it ; 
and  that  the  etl'ect  of  such  conti  acts  is,  to  encourage  rather  than  cramp  the  employment 
of  capital  in  trade,  and  the  piomotion  of  industry."  1  take  it  that  a  person  in  the 
position  of  this  defendant  is  perfectly  competent  to  judge  whether  or  not  it  will  be 
to  his  interest  to  enter  into  such  a  contract ;  for,  we  find  that  very  soon  after  he  has 
entered  into  it  he  transfers  his  services  to  another  employer  in  the  same  business,  and 
solicits  ordeis  for  him  over  the  very  same  ground  over  which  he  had  been  engaged  to 
travel  for  the  plaintitls.  I  therefore  think  there  is  abundant  ground,  without  the 
introduction  of  parol  evidence,  for  holding  that  this  contract  was  sufiiciently  limited  in 
point  of  space  to  [321]  make  it  a  valid  contract,  and  to  exclude  it  from  the  decisions 
which  have  held  such  contracts  bad  as  being  an  undue  and  unreasonable  restraint  of 
trade. 

But  I  am  further  clearly  of  opinion  that  the  parol  evidence  which  was  objected  to 
was  admissible  to  apply  the  contract.  It  was  not  offered  for  the  purpose  of  varying  or 
altering  the  contract,  or  of  putting  a  different  sense  and  construction  upon  its  language 
from  that  which  it  naturally  bore,  but  for  the  purpose  of  shewing  the  circumstances 
under  which  such  wide  words  were  used,  and  of  applying  them  according  to  the  intention 
of  the  parties.  The  agreement  begins, — "  In  consideration  of  my  entering  upon  your 
employ."  These  words  are  perfectly  vague  and  unintelligible,  until  explained  by  the 
parol  evidence,  which  shewed  that  the  parties  at  the  time  of  making  the  agreement 
contemplated  that  the  defendant  was  to  enter  into  the  service  of  the  plaintiffs  in  the 
capacity  of  traveller  in  the  lace  business  on  one  of  the  six  circuits  or  journeys  into 
which  the)'  had  thought  fit  to  divide  the  counties  over  which  their  travellers  solicited 
orders  for  them,  viz.  on  the  midland  journey,  and  that  the  written  c  ntract  was  the 
result  of  previous  conversation  and  arrangement  between  the  parties  to  that  effect,  to 
which  con\-ersation  and  arrangement  it  cle;irlj'  has  reference.  This  view  is  entirely  in 
accordance  with  Macdonald  v.  Ij)ngliottoin,  2S  Law  J.,  Q.  B.  293,  which, — if  I  may 
venture  to  say  so  of  a  case  in  which  I  took  part, — is  a  perfectly  sound  decision,  i  here, 
one  party  said  to  the  other  "  I  will  buy  of  you  all  your  wool,"  and  extrinsic  evidence 
was  held  admissible  for  the  purpose  of  shewing  what  the  parties  were  contracting  about, 
— it  being  uncertain  and  ambiguous  upon  the  face  of  the  contract  whether  "your  wool  ' 
meant  the  wool  of  the  seller's  own  clip,  or  partly  that  and  partly  wool  which  he  had 
acquired  b\'  purchase  from  other  [322]  persons.  I  think  that  was  propeily  decided  : 
and  1  am  perfectly  certain  that  it  prevented  the  buyer,  under  the  shelter  of  a  supposed 
rule  of  law,  fiom  making  falsehood  successful,  and  relieving  himself  from  his  bargain. 

Then  the  parol  evidence  lieing  admitted,  the  contr.-ict  appears  to  have  been  a  contract 
untlei-  which  the  defendant  was  to  enter  into  the  service  of  the  plaintiffs  as  their 
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traveller  on  the  midland  journey ;  and,  in  consideration  of  their  so  employing  him,  he 
agrees,  that,  in  the  event  of  his  travelling, — that  is,  soliciting  orders, — for  any  other 
house  in  the  same  trade,  on  any  part  of  the  same  ground,  he  will  pay  the  plaintiffs  'M. 
I  think  that  is  a  valid  contract  within  numerous  cases,  and  not  obnoxious  to  the  oljjec- 
tion  that  it  is  an  undue  and  unreasonable  restraint  of  trade. 

For  these  reasons  I  am  of  opinion  that  the  plaintifls  are  entitled  to  the  judgment 
of  the  court  on  all  these  points.  And,  with  leference  to  another  point  which  was 
shortly  adverted  to  in  the  argument, — that  this  engagement  on  the  defendant's  part 
not  to  travel  for  any  other  house  in  the  same  trade,  was  applicable  only  to  the  time 
during  which  the  defendant  was  retained  as  traveller  for  the  plaintifls, — I  think  the 
whole  sLUTOunding  circumstances  shew  that  that  was  not  the  meaning  of  the  parties. 
The  plaintiff's  contract  for  the  entire  services  of  the  defendant  as  their  traveller.  The 
stipulation  that  he  should  not  travel  for  another  house  in  the  same  trade  during  his 
service  with  the  plaintiff's  would  be  altogether  repugnant  and  inconsi-itent.  Travellers 
on  commission,  who  take  oi'ders  for  several  different  houses,  are  a  well-known  class  of 
persons.  But  this  is  the  case  of  a  traveller  hired  exclusively  to  .solicit  orders  for  the 
plaintiff's.     The  rule  to  enter  a  nonsuit  must  therefore  be  discharged. 

[323]  BvLEs,  J.  («).  I  also  am  of  opinion  th;it  this  rule  must  be  discharged.  The  Hi-st 
objection  is,  that  there  was  no  consideration  apparent  on  the  face  of  the  written  agree- 
ment. But  the  facts  are,  that  the  defendant  entered  into  the  service  of  the  plaintiffs 
as  traveller  late  in  March,  oi-  in  the  beginning  of  April,  upon  an  undersbinding  that 
there  was  to  be  a  formal  written  contract  between  them,  and  a  list  of  the  places  he 
was  to  go  to  and  of  the  customers  he  was  to  call  on,  sent  to  him.  Accordingly  the 
list  was  sent,  and  the  written  contract,  which  the  defendant  executed  and  returned. 
The  consideration  is  thus  expressed, — "In  consideration  of  my  entering  upon  your 
employ  at  a  salaiy  to  commence  with  at  .501.  a  year,  I  herewith  agree  to  do  so." 
Looking  at  all  the  circumstances,  it  seems  to  me  that  there  is  no  pretence  for  sa3'ing 
that  there  was  not  a  .solid  consideration  for  the  agreement,  and  that  the  consideration 
abundantly  appeai-s  upon  the  face  of  the  document. 

Then  it  is  said  th.at  theie  has  been  no  bi-each  ;  for  that  the  contract  contemplates 
the  defendant's  being  precluded  from  travelling  for  any  other  house  in  the  same  trade 
only  whilst  he  should  contiinic  in  the  service  of  the  plaintiffs ;  and  there  was  no 
evidence  of  his  having  done  so.  The  words  of  this  part  of  the  contract  are, — "  with 
the  understanding,  that,  in  the  event  of  my  wishing  to  travel,  and  doing  so,  for  any 
other  house  in  the  same  trade,  on  any  part  of  the  .same  ground,  to  pay  you  the  sum 
of  501."  It  seems  to  me  that  the  defendant  would  have  l)een  grossly  deserting  his 
duty,  and  indeed  alijniing  his  employment  in  the  service  of  the  plaintiff's,  if  he  had 
engaged  to  travel  for  another  house  in  the  same  trade  whilst  his  whole  time  and  talents 
were  stipulated  to  be  dcvot>'d  to  the  plaintitt's'  service.  'I  he  plain  meaning  of  the 
agi-eement,  [324]  as  I  read  it,  is,  that  the  defendant  shall  not  travel  for  any  other 
per-son  in  the  same  trade  over  any  part  of  the  same  ground  after  he  shall  have  left 
the  plaintiffs'  employ,  upon  |)ain  of  forfeiting  001.  The  object  of  this  is  manifest. 
There  is,  thei'cfore,  no  ground  for  .saying  that  there  was  no  breach  of  the  agreement. 

As  to  the  evidence, — it  strikes  me  not  only  that  parol  evidence  was  properly 
received  here,  but  that,  if  it  had  been  rejected,  great  ditliculty  would  have  arisen 
which  lias  been  prevented  hy  the  course  taken  by  the  learned  judge.  Upon  the  face 
of  the  wiittcn  agreement,  there  is  nothing  to  shew  either  the  nature  of  the  employ- 
ment or  the  meaning  of  the  same  ground.  Parol  evidence  was  absolutely  necessary 
to  apply  the  contract  to  some  certain  subject  matter.  Indeed,  this  is  just  the  case 
foi- paiol  or  o.\trinsic  evidence.  The  evidence,  when  admitted,  shewed  that  the  con- 
templated "employment"  was  as  traveller,  anil  that  the  "giwuid"  was  that  ])art  of 
Knglau'l  which  was  familiarly  known  and  understood  by  the  pai'tics  by  the  flescri[ilion 
of  "the  miillaiid  joinney."  Kvidence  of  this  sort  is  admilteil  everyday  in  construing 
wills.  The  niomcMit  it  appeared  here  that  the  duty  to  be  ])erf(>rmed  liy  the  defendant 
was  that  of  traveller,  and  that  that  duty  was  to  be  performed  on  the  midland  journey, 
the  matter  to  which  the  contract  related  was  identified  and  made  manifest.  There 
was  another  species  of  parol  evidence  also  given  in  this  case,  viz.,  that  the  vacjincy 
amongst  the  travellers  in  the  plaintiffs'  establishment  occurred  on  the  journey  known 
as  the  "midlanrl  journey,"  and  that  that  fact  was  eonimuriicatcd  to  the  defendant 

(o)  Williams,  J.,  was  engaged  in  the  Divorce  Court. 
C.  i>.  xi.x.— 27* 
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while  the  contract  was  in  the  course  of  arrangement.  That  evidence  could  not  be 
excluded.  Precisely  these  two  descriptions  of  evidence  were  giveu  in  Macdonall  v. 
Loiifjhottom,  28  Law  J.,  Q.  B.  293.  I  on  that  occasion  enteitained  very  great  [325] 
doubt  whether  the  communication  of  the  fact  was  admissible,  and  nonsuited  the 
plaintift's  :  but  the  court  of  Queen's  Bench  held  distinctly  that  both  species  of  evidence 
were  admissible;  and  Erie,  J.,  said,  —  "If  the  plaintiHs  had  informed  the  defendants 
that  they  had  the  wool  partly  fr(im  their  own  faini  and  partly  from  their  neighljour's, 
it  would  not  vary  the  contract,  nor  would  it  add  to  it;  it  is  not  only  tiie  meaning  of 
the  plaintift's,  but  also  of  the  defendants.  The  statement  is  admissible  as  having  been 
communicated  to  the  defendants,  but  not  as  having  l)een  embodied  in  the  contract." 
That  case  is  a  distinct  authority  to  shew  that  the  course  adopted  on  this  occasion  was 
perfectly  correct. 

The  ne.xt  question  is,  whether  upon  the  agreement  alone,  without  the  light  thrown 
upon  it  by  the  parol  evidence,  this  would  not  have  been  a  void  contract,  as  being  an 
unreasonable  restraint  of  trade.  On  the  face  of  the  agreement,  I  think  that  would 
have  .been  a  very  doubtful  question.  In  a  case  in  this  court,  a  prohibition  extending 
to  a  radius  of  one  hundred  miles  from  York  was  held  to  be  unreasonable  (a).  As  the 
law  stands,  therefore,  but  for  the  parol  evidence,  a  seiious  question  might  have  arisen 
whether  the  restraint  here,  being  limited  in  point  of  space,  was  not  so  unreasonable  as 
to  render  the  contract  void.  It  is  a  popular,  but  in  my  judgment  a  mistaken,  notion 
that  parties  ought  to  be  at  liberty  to  enter  into  contracts  after  their  [326]  own  fashion. 
The  legislature  has  not  thought  this  expedient ;  for,  it  has  in  numerous  instances 
interfered  in  the  way  of  limitation  or  prohibition, — as,  for  instance,  in  the  disposition  of 
property  by  will.  There  are  many  cases  in  which  it  is  expedient  for  the  law  to  interpose 
for  the  protection  of  the  ignorant  or  of  those  who  wouki  otherwise  be  subjected  to  undue 
influence  or  pressure.  But,  when  the  evidence  is  looked  at  here,  it  becomes  manifest 
that  the  restraint  it  imposed,  which  at  first  appeared  to  be  unlimited  as  to  space  as 
well  as  time,  was  in  truth  limited  to  a  particular  district.  So  explained,  it  seems  to 
me  that  the  restraint  imposed  is  not  unreasonable  or  injurious  to  the  public,  but  that 
it  was  necessary  and  proper  for  the  fair  protection  of  the  plaintiU's'  trade. 

Crowder,  J.  I  am  of  the  same  opinion.  The  rule  was  to  enter  a  nonsuit  upon 
.several  grounds  reserved  at  the  trial  (which  are  inserted  in  the  rule),  and  also  for  a 
new  trial  upon  the  further  ground  that  parol  evidence  was  impioperly  admitted.  I 
thought  at  the  time,  and  I  still  think,  that  the  points  taken  were  not  supported.  The 
ease  has  been  fully  argued,  and  I  entirely  agree  with  my  Lord  and  my  Brother  Byles 
that  the  rule  is  answered  upon  all  points. 

The  first  ground  urged  was,  that  there  was  no  consideration  for  the  defendant's 
promi.se.  I  thought,  and  still  think,  that  the  language  of  the  agreement  necessarily 
imported  consideration  :  and  the  circumstances  under  which  the  agreement  was  entered 
into  shew  that  there  was  substantially  no  agreement  entered  into  until  the  written 
contract  was  drawn  up  and  signed.  It  had  been  previously  proposed  that  the  defen- 
dant should  enter  into  the  employ  of  the  pjaintifi's  as  a  traveller  on  the  midland 
journey  upon  certain  terms  to  be  afterwards  reduced  into  writing.  But,  before  that 
[327]  had  been  done,  the  defendant  had  started  on  the  journey  ;  and,  the  agreement 
being  sent  down  to  him  to  sign,  he  signed  and  returned  it,  and  so  the  agreement 
become  complete.  It  is  said  that  because  three  or  four  weeks  had  intervened  between 
the  time  of  the  defendant's  starting  on  his  journey  and  the  signature  of  the  agreement, 
there  was  a  want  of  consideration.  But,  if  that  argument  be^worth  anything,  it  might 
equally  have  been  urged  if  the  agreement  had  been  sent  clown  to  the  defendant  by 
the  next  post.  Until  the  written  document  was  signed,  the  agieement  was  inchoate, 
or,  rather,  it  was  a  proposal  only,  not  perfected  until  the  agreement  was  signed. 

The  next  point  made,  was,  that,  assuming  there  was  an  agreement  upon  sutticient 
considei'ation,  theie  was  no  breach,  for  that  the  prohibition  against  the  defendant's 
travelling  for  any  other  house  in  the  same  trade  was  intended  to  apply  only  during 
the  time  of  his  remaining  in  the  employ  of  the  plaintiffs.     It  appeared  to  me  at  the 

(a)  See  Horner  v.  Graves,  7  Bingh.  735,  5  M.  &  P.  768.  In  delivering  the  judg- 
ment of  the  court  in  that^case,  Tindal,  C.  J.,  says:  "Whatever  restraint  is  larger  than 
the  necessary  protection  of  the  party  can  be  of  no  benefit  to  either :  it  can  only  be 
oppressive  ;  and,  if  oppressive,  it  is  in  the  eye  of  the  law  unreasonable.  Whatever  is 
injurious  to  the  interests  of  the  public  is  void,  on  the  grounds  of  public  policy." 
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ti'ial  that  there  was  nothing  at  all  in  that  point ;  and  I  retain  that  opinion  now.  It 
appeared  that  the  defendant  was  engaged  as  one  of  six  ti'avellers  for  the  plaintitis,  to 
each  of  whom  a  certain  district  was  assigned.  It  was  obviously  the  intention  of  the 
parties  to  preclude  the  defendant  from  the  opportunity,  when  he  should  have  left  the 
plaintitis'  service,  of  giving  another  employer  in  the  same  trade  the  benefit  of  the 
knowledge  of  theii'  customers  in  the  locality  which  he  should  have  acquired  while  in 
their  service.  It  clearly  was  intended  to  apply  not  during  the  service,  but  after  its 
discontinuance. 

Then  it  is  said  that  the  plea  was  proved.  To  establish  that  proposition,  the 
defendant  must  shew  that  the  parol  evidence  received  at  the  trial  was  impropei-ly 
admitted  ;  because,  if  that  evidence  was  rightly  admitted,  there  can  be  no  pretence 
for  saying  that  the  [328]  agreement  was  bad  as  an  unreasonable  and  undue  restraint 
of  trade.  The  note  which  I  made  at  the  time  of  the  object  and  purpose  for  which 
the  e\idence  in  question  was  admitted,  was  this, — "  I  admit  this  evidence  to  shew  to 
what  the  agreement  referi'ed."  It  seemed  to  me  that  the  language  of  the  agiecmcnt 
was  so  vague  and  wide  that  it  was  impossible  to  understand  to  what  it  applied,  without 
letting  in  evidence  to  shew  in  what  capacity  the  defendant  Mas  to  be  employed,  and 
to  identify  the  ground  over  which  he  was  to  travel. 

Assuming  the  parol  evidence  to  have  been  properly  received,  the  consideration  for 
the  agreement  was  sufficient,  and  the  restriction  imposed  upon  the  defendant  thcieljy 
not  an  unreasonable  one  I  agree  with  my  Lord,  and  also  with  the  suggestion  thrown 
out  by  I'arke,  B.,  in  Mallan  v.  Mui/,  11  M.  &  W.  06.5,  that,  so  far  from  being  injurious 
to  the  pulilic,  it  is  greatly  to  the  benefit  of  trade  that  these  restricted  contracts  should 
be  entered  into.  I  think  theie  is  no  pretence  for  saying  that  the  third  plea  was 
proved,  ^\'hen  looked  at,  it  seems  to  me  to  be  impossible  to  say  that  on  the  agree- 
ment alone  could  the  plea  lie  proved.  The  plea  is  that,  at  the  time  of  making  the 
agreement,  the  defendant  was  a  ti'aveller  in  the  trade  of  a  lace  and  sewed-muslin 
merchant,  and  had  no  othei'  means  of  earning  his  living,  and  that  he  was  employed 
by  the  plaintiffs  as  their  traveller  in  the  said  trade,  to  travel  all  over  the  kingdom  ; 
and  that  the  said  agreement  was  an  unreasonable  and  geneial  restraint  of  the  defen- 
dant's trade,  and  entirely  prohibited  and  restrained  the  defendant  from  exorcising  the 
s<iid  trade  after  the  defendant  ceased  to  lie  employed  by  the  plaintirt's,  and  that  the 
plaintili's  wcie  not  by  the  said  agreement  bound,  nor  did  they  agree  to  employ  the 
defendant  during  his  life;  and  that  they  had  ceased  to  [329]  employ  the  defendant 
before  he  travelled  foi'  the  said  other  person  as  in  the  dcclaiation  mentioned.  Thei'e 
is  nothing  in  the  agreement  to  warrant  the  allegation  in  the  pica  that  the  defendant 
was  employed  "to  travel  all  over  England"  for  the  plaintili'.  The  parol  evidence 
shews  that  the  engagement  was  limited  to  ti-avelling  over  the  midland  district.  The 
objection,  therefore,  that  the  agreement  was  an  unreasonal)le  restraint  of  trade  cannot 
arise.  The  plea  is  consequently  disproved,  whether  the  written  agreement  only  is 
looked  at,  or  we  have  recourse  to  the  parol  evidence.  For  these  reasons  it  appears  to 
me  that  the  evidence  was  pro]5erly  admitted,  and  that  the  rule  must  lie  discharged. 

Kule  discharged. 

II()l,.MKs   /■.   IJki.i.incham.     June  21th,  js.j'.t. 

|S.  C.  --'It  !..  .).  C.  P.   l;!-.';   7  .lur.  \.  S.  .-,;tl.| 

The  presumption  that  the  soil  of  a  road  usque  ad   mcilium   liluni   via'   belongs   tii   ilu> 
owners  of  the  adjoining  lands,  applies  equally  to  a  private  as  to  a  public  road. 

The  declaration  stated  that  the  defendant,  on  divers  days,  entered  a  \ard,  the 
property  of  the  plaintili',  at  Melton  .Mowbray,  in  the  county  of  licicester,  aiid  broke 
open  gates  in  the  said  yard,  and  broke  and  damaged  a  lock,  the  property  of  the  Dl.iintill' 
Claim,  101.  1     1      .  t  • 

Pleas, — first,  not  guilty, — secondly,  a  traverse  of  the  po.ssessiiin  <if  the  plainiiH, 
— thirdly,  that  the  yaid  was  the  projicrty  of  one  .Joseph  I'^irbank,  and  that  tiu;  defen- 
dant was  acting  as  his  servant  and  by  his  eonnnan< I,  — fourthly,  user  of  the  yaid  by  (he 
di'fcMilant  foi-  twenty  years  as  a  way  In  his  premises,  tiial  the  plaiu-[330Jliiri>bsti-iicted 
his  right  of  way  by  locking  the  gate,  and  that  he  broke  it  ojien,  iloiiig  no  unncces.sarv 
damage, — fifthly,  user  for  forty  years  by  the  defendant  and  the  occupiers  of  his  dwolliu"- 
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house,  for  horses,  eattle,  carts,  and  carriages,  and  that  because  the  plaintiff  erected  the 
gates  aforesaid,  therefore  the  defendant  committed  the  trespasses  alleged, — sixthly, 
setting  out  the  title  of  Joseph  Firbank,  and  a  demise  by  him  to  the  defendant, — 
seventhly,  a  right  of  way  for  all  the  hege  subjects  of  the  Queen,  with  horses,  carriages, 
and  carts,  and  on  foot,  at  all  times  of  the  year,  and  as  such  liege  subject  the  defendant 
entered,  and  broke,  &c.     Issue  thereon. 

The  cause  was  tried  before  Erie,  J.,  at  the  Leicester  Spring  Assizes,  1859,  when 
the  facts  which  appeared  in  evidence  were  in  substance  as  follows  : — The  plaintiff'  was 
the  occupier  of  a  house  and  premises  at  Melton  Mowbray,  as  tenant  to  one  Firmin, 
between  which  and  certain  other  premises  occupied  by  the  defendant  as  tenant  to  one 
Joseph  Fii-bauk  (formerly  Mrs.  Kaven's)  was  a  road  or  lane  leading  from  the  public 
street  to  a  brewhouse  and  garden,  part  of  the  plaintiff's  premises.  Down  to  the  year 
1828  this  lane  was  open  to  the  street;  but  in  that  year  gates  were  put  up  by  the 
then  owner  of  the  plaintiff's  premises,  with  the  consent  of  Lord  Harborough,  the  owner 
of  the  adjoining  premises,  the  key  being  kept  by  the  former,  and  lent  to  the  tenant  of 
the  latter  when  he  wanted  to  unload  hay  and  straw  into  a  loft,  the  door  of  which 
((about  ten  feet  from  the  ground)  formed  the  only  opening  from  that  side  into  the  lane. 

On  the  part  of  the  planititf  it  was  proved  that  he  and  the  former  occupiers  of  his 
premises  had  always  kept  the  lane  in  repair,  and  had  also  repaired  and  renewed  the 
gates  when  necessary,  and  that  they  had  used  the  part  of  the  lane  adjoining  the  brew- 
house  as  a  [331]  place  for  keeping  and  drying  their  brewing-utensils  :  that  there  never 
had  been  any  entiance  into  the  lane  from  the  defendant's  premises,  except  the  loft- 
door  before  mentioned,  until  the  year  1859,  when  the  defendant  opened  a  passage  into 
it  a  little  lower  down  than  the  loft ;  and  that  neither  the  defendant  nor  any  other 
occupier  of  his  premises  had  ever  exercised  or  claimed  to  exercise  any  right  of  way 
along  the  lane  except  foi'  the  purpose  of  taking  hay  and  straw  to  the  loft  as  before 
mentioned,  which  right  was  conceded. 

The  con\eyance  from  Norman,  the  former  owner  of  the  plaintiff's  premises,  to 
Urmin,  and  which  professed  to  convey  the  premises  as  delineated  in  a  plan  in  the 
margin  which  included  the  lane  in  question,  was  tendered  and  (after  objection) 
admitted  to  shew  the  title,  though,  as  the  learned  judge  observed,  it  proved  nothing 
without  shewing  acts  of  ownership. 

The  trespass  complained  of  was  committed  in  assertion  of  a  right  by  the  defendant 
to  use  the  newly  opened  passage  from  his  premises  into  the  lane. 

The  defendant,  having  failed  to  establish  a  right  of  way  to  the  extent  necessary 
to  justify  the  trespass,  rested  his  defence  upon  the  third  plea,  insisting  that  the  soil 
of  the  lane  usque  ad  medium  filum  viie  was  in  Firbank,  his  landlord. 

The  way  in  which  the  question  was  presented  to  the  jury  was  reported  by  the 
learned  judge  as. follows  : — 

"  As  to  the  plea  of  public  way,  I  presume  there  is  no  question  ;  and,  as  to  the  plea 
justifying  untler  a  private  right  of  way  from  Mrs.  Kaven's  premises  into  the  lane,  I  held, 
that,  as  Mrs.  Kaven's  premises  had  no  communication  with  the  lane,  the  user  of  those 
claiming  under  Lord  Harborough  in  I'espeet  of  the  Black  Swan  and  other  premises,  was 
no  evidence  of  a  i-ight  for  Mrs.  Kaven's  premises. 

"With  respect  to  the  plea  of  not  possessed,  it  was  [332]  argued  by  the  counsel 
on  both  sides  that  the  plaintiff  claimed  the  entirety  of  the  lane  ;  and,  if  he  was  not 
entitled  to  the  entirety,  the  issue  should  be  found  for  the  defendant. 

"  I  then  left  the  question  whether  the  soil  ad  medium  filum  vi;e  did  not  belong 
to  the  proprietors  on  each  side,  drawing  attention  to  the  evidence  of  permission  for 
putting  up  the  gates,  and  to  the  evidence  indicating  an  occupation  way  to  the  respec- 
tive premises  abutting  on  the  lane,  and  to  the  presumption  that  the  soil,  subject  to  the 
way,  was  in  the  owners  of  the  adjoining  land. 

"The  jury  retired,  and  after  a  time  asked  whether  the  first  issue  relating  to 
property  was  connected  with  a  right  of  way,  or  exclusively  a  right  to  the  soil. 

"1  told  them  the  question  related  solely  to  property  in  the  soil,^is  the  whole  in 
Mr.  Norman,  or  half  in  him  and  half  in  the  owner  of  the  adjoining  property  '.  The 
jury  found  on  this  issue  for  the  defendant." 

A  verdict  having  accordingly  been  entered  for  the  defendant  on  the  second  and 
third  issues, 

Hayes,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nisi  to  set  aside  that  verdict, 
and  for  a  new  trial,  on  the  grounds, — first,  that  the  learned  judge  misdirected  the 
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juiT  ill  a])plying  to  the  present  ease  tbe  presiiraptioii  tliut  the  ownership  of  the  soil 
lieloiincd  to  the  plaintifl"s  and  defendant's  landlords  in  equal  moieties,  and  leaving  the 
((uestion  to  the  jury  on  that  footing,  —  secondly,  that  the  verdict  was  against  evidence. 
He  snlimitted  that  the  presumption  of  owiiershij)  in  eipial  moieties,  in  the  absence  of 
evidence  to  the  contrary,  though  reasonable  in  the  case  of  public  roads  or  rivers,  could 
not  with  equal  propriety  be  applied  to  private  way.s,  the  circumstances  of  their  creation 
and  user  being  so  infinitely  various.  [Cockburn,  C.  J.  In  the  [333]  case  of  a  private 
way,  in  the  absence  of  evidence  to  shew  that  it  is  the  soil  of  either  party,  the  presump- 
tion ought  to  he  that  each  of  the  adjoining  owners  is  entitled  u.sque  ad  medium  filuni 
vi;e.  IJut,  if  the  evidence  shews  that  one  only  has  exercised  dominion  over  it,  if  it  be 
not  matter  of  arrangement,  the  natural  presumption  would  be  that  the  right  was  in 
him,  and  that  the  other  had  merely  an  easement.]  The  evidence  here  shewed  that 
the  only  person  who  had  ever  exei'cised  any  act  of  ownership  over  this  lane  was  the 
plaintitr'.s  landlord.  It  is  true  that  the  gates  were  put  up  with  the  consent  of  Lord 
Ilarborough  :  but  the  putting  up  of  gates  was  neee.s.sarily  matter  of  arrangement, 
seeing  that  the  easement  had  before  been  unobstructed. 

^Iellor,  Q.  C,  and  Beasley  shewed  cause.  There  was  no  misdirection.  The  lule 
of  law  as  to  the  presumption  of  the  soil  of  a  puVilic  way  belonging  in  equal  moieties 
to  the  owners  of  the  land  on  either  side,  is  equally  applicable  to  the  case  of  a  private 
way.  It  is  a  rule  introduced  for  convenience,  that  there  may  not  be  perpetual  disputes 
about  trifles  :  it  is  akin  to  the  rule  as  to  boundary  or  party-walls,  that  the  user  in 
common  atibrds  prima  facie  evidence  that  the  wall  and  the  land  upon  which  it  stands 
belong  in  common  to  the  owners  of  the  adjoining  ])i'emises  :  Cuhitt  v.  Porter,  S  B.  &  C. 
257,  2  M.  &  K.  267.  The  same  rule  is  .said  by  Lord  Mansfield,  in  ('nrhr  v.  Mnrcol, 
1  Burr.  2162,  to  apply  to  riveis.  "The  rule,"  he  .says,  "is  uniform.  In  rivers  not 
navigalile,  the  proprietors  of  the  land  have  the  right  of  fishery  on  their  respective  sides  ; 
and  it  generally  extends  ad  filum  medium  aqua'."  There  can  be  no  good  reason  why 
the  rule  should  not  lie  applied  to  the  case  of  a  private  way.  A.ssuming  the  presumi> 
tion  of  equal  ownership  to  apply  to  a  private  [334]  way,  there  was  nothing  in  the 
evidence  here  to  rebut  that  presumption.  The  acts  of  ownership  were  as  consistent 
with  the  one  view  as  with  the  other  ;  and  the  fact  of  the  gates  having  been  put  up 
with  the  permission  of  the  owner  of  the  defendant's  premises,  well  warranted  the  jury 
in  coming  to  the  conclusion  they  did. 

Hayes,  Serjt.,  and  W.  (t.  Harrison,  in  support  of  the  rule.  There  is  no  pretence 
for  .saying  that  the  presumption  of  joint-ownershi])  arises  in  the  case  of  a  private  as 
it  does  in  that  of  a  public  road.  The  learned  judge,  therefoi'c,  ought  to  have  left  the 
case  to  the  jury  simply  upon  the  acts  of  ownership.  The  reason  for  the  presumption 
in  the  case  of  a  jnililic  road  is  e.xplainefl  in  thi;  judgment  in  Ihiv.  d.  Priiu/  v.  Pctrr^ri/, 
7  B.  &  C.  ."}0-l,  0  D.  &  R.  90s.  Bayley,  •!.,  there  s.ays  :  "  It  is  a  primA  facie  presumption 
that  waste  land  on  the  sides,  and  the  soil  to  the  middle  of  a  highway,  belong  to  the 
owner  of  the  adjoining  freehold  land.  The  rule  is  founded  on  a  supposition  that  the 
proprietor  of  the  adjoining  land  at  some  former  period  gave  up  to  the  public  for  passage 
all  the  land  between  his  iiiclosurc  and  the  middle  of  the  road."  And  Littledale,  .1., 
says  :  "  We  do  not  know  the  origin  of  these  rights.  In  all  probability  the  rule  that 
the  piesiiiiiption  is  to  be  in  favor  of  the  owner  of  the  adjoining  land  has  .arisen  from 
its  ijeing  a  matter  of  con\ciiiciiee  to  the  owners  of  adjoining  land,  and  to  pievent 
disputes  as  to  the  precise  boundaries  of  pro])eity."  There  may  be  very  goofl  reasons 
for  ap[)lying  this  rule  of  ])rcsumptioii  to  the  case  of  public  roads:  but  those  reasons 
are  wholly  inapplicable  to  pii\ate  roads,  the  circumstances  .attending  the  formation  of 
whiih  arc  .so  inliiiilcly  various.  CiiM/l  v.  I'urtrr  is  rather  an  authority  to  show  that  the 
iiile  is  [335]  not  applicable  to  a  private  way.  All  notion  of  presnini)tion  is  at  all 
events  rcliuttcd  by  the  evidence  of  repeated  acts  of  ownership  by  the  plaintill'  and 
those  whom  he  repiesented.  The  gates  were  put  up  more  than  thirty  years  ago. 
[Cockburn,  C  .).  Hy  permission  of  Lord  Harboiough.]  It  was  conceded  that  Lord 
llaiborough  and  his  tenants  had  a  right  to  use  the  way  for  the  pur])ose  of  having 
access  to  the  loft.  But  it  was  proved  that  the  gates  and  the  road  itself  had  always 
been  repaired  by  the  plaintifl"s  landlord.  The  rule  upon  the  subject  of  party-fences 
is  thus  stated  in  ScKvyii's  Nisi  Pi'iiis,  12th  edit.  121)7,  —  "  Where  two  adjacent  fields  arc 
sei)arated  by  a  hedge;  and  ditch,  the  hedge  prima  facie  belongs  to  the  owner  of  the 
Held  in  which  thi'  rljtfh  is  not.  If  there  arc  two  ditches,  one  on  each  side  of  the  hedge, 
tlieii  the  owiiciship  of  the  hedge  must  lie  ascertaiiinl  by  |iici\  ing  iict-s  of  ownership. 
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The  coiumou  user  of  .a  wall  separating  adjoiniiig  lands  belonging  to  different  owners- 
is  prima  fade  evidence  that  the  wall  and  the  land  on  which  it  stands  belong  to  the 
owners  of  the  adjoining  lands  in  equal  moieties  as  tenants  in  common.  The  rule 
about  ditching  is  this  :  a  person  making  a  ditch  cannot  cut  into  his  neighbour's  soil, 
but  usually  he  cuts  it  to  the  very  extremity  of  his  own  land  :  he  is  of  course  bound 
to  throw  the  soil  which  he  digs  out  upon  his  own  land,  and  often,  if  he  likes,  he  plants 
a  hedge  on  the  top  of  it."  A  joint  user  of  a  way  will  not  make  the  pai-ties  tenants  in 
common,  any  more  than  adjoining  owners  by  the  joint  use  of  a  party-wall  become 
tenants  in  common  of  the  wall :  ^Malts  v.  Hawkins,  5  Taunt.  20.  "  Under  the  circum- 
stances," says  Sir  J.  Mansfield,  in  that  case,  "each  has  a  right  to  the  use  of  this  wall  ; 
but  the  wall  stands  part  on  the  ground  of  each,  and  therefore  is  not  the  property  of 
them  as  tenants  in  common  :  and  each  party  for  any  injury  done  to  the  part  which 
stands  on  his  own  land,  [336]  must  have  the  ordinary  remedy."  [Williams,  J. 
Suppose  there  was  a  road  passing  between  two  fields,  one  belonging  to  A.,  the  other 
to  B.,  and  leading  to  land  belonging  to  C,  with  evidence  of  user  only  by  C, — in 
whom  would  be  the  ownership  of  the  soil  of  the  road  ?]  In  C,  no  doubt.  The  user 
of  it  by  him  would  be  some  evidence  of  ownership  ;  and  there  would  be  nothing 
whereon  to  found  a  presumption  in  favor  either  of  A.  or  H. 

CocKBrRN,  C.  J.  I  have  considered  this  case  very  attentively,  and  the  conclusion 
I  have  come  to  i.s,  that  the  rule  should  be  discharged.  I  think,  upon  the  whole,  there 
is  no  ground  for  saying  that  there  was  any  misdirection.  The  direction  complained 
of  is  that  the  learned  judge  told  the  jury  that  there  was  a  presumption,  in  the  case 
of  a  private  way  or  occupation  road  betw^een  two  properties,  that  the  soil  of  the  road 
belongs  usque  ad  medium  filum  vi;e  to  the  owners  of  the  adjoining  property  on  either 
side.  That  proposition,  subject  to  the  qualification  which  I  shall  pi-esently  mention, 
and  which  I  take  it  was  necessarily  involved  in  what  afterwards  fell  from  the  learned 
judge,  is  in  mj-  opinion  a  correct  one.  The  same  principle  which  applies  in  the  case 
of  a  public  road,  and  which  is  the  foundation  of  the  doctrine,  seems  1 1  me  to  apply 
with  equal  force  to  the  case  of  a  private  road.  That  presumption  is  allowed  to  prevail 
upon  grounds  of  public  convenience,  and  to  prevent  disputes  as  to  the  precise 
boundaries  of  pi-operty  ;  and  it  is  ba.sed  upon  this  supposition, — which  may  be  more 
or  less  founded  in  fact,  but  which  at  all  events  has  been  adopted, — that,  when  the 
road  was  originally  formed,  the  proprietors  on  either  side  each  contributed  a  portion 
of  his  land  for  the  purpose.  I  think  that  is  an  equally  convenient  and  reasonable 
principle  whether  [337]  applied  to  a  public  or  to  a  private  road  :  but,  in  the  latter 
case,  it  must  of  course  be  taken  with  this  qualification,  that  the  user  of  it  has  been 
qua  road  and  not  in  the  exercise  of  a  claim  of  ownership.  If  the  leai-ned  judge  had 
told  the  jury  that  the  presumption  was  to  prevail  against  evidence  of  acts  of  ownership, 
I  should  have  .said  that  his  direction  was  not  correct.  Bat  I  do  not  understand  that 
he  so  put  it  to  them.  He  merely  stated  that  the  same  presumption  which  ari.ses  in 
the  case  of  a  public  way  arose  also  in  the  case  of  a  private  way.  But  he  went 
through  the  evidence  as  to  the  acts  of  ownership  upon  which  the  plaintiff  relied  as 
rebutting  the  presumption.  I  therefore  think  there  is  no  ground  for  saying  that 
there  has  been  any  substantial  misdirection.  This  brings  us  to  the  second  question, 
viz.  whether  the  verdict  was  against  evidence.  Now,  there  was  strong  evidence  on 
both  sides ;  and  the  learned  judge  reports  to  us  that  he  was  not  dis.satisfied  with  the 
verdict.  That  being  so,  I  think  we  should  be  departing  from  the  rule  upon  which 
we  are  in  the  habit  of  acting  in  these  cases,  if,  not  seeing  clearly  that  there  has  been 
a  failure  of  justice,  we  were  to  disturb  the  conclusion  to  which  the  jury  have  come. 

Wii,Li.\MS,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The 
learned  judge  reports  to  us  that  he  told  the  jury  that  the  presumption  which  arises 
in  the  case  of  a  public  road  applies  also  to  the  case  of  a  private  road  running  between 
two  adjoining  pi'operties,  viz.  that  the  soil  of  it  usque  ad  medium  filum  vi:e  belongs 
to  the  owner  on  either  side  ;  but  that  he  did  not  leave  the  question  to  them  simply  and 
exclusively  in  that  way,  but  pointed  their  attention  to  the  history  of  the  premises, 
and  to  the  evidence  of  acts  of  user  on  the  one  side  and  on  the  other.  Now,  as  to  the 
proposition  that  the  presumption  which  is  esta-[338]-blished  in  the  case  of  a  public 
road,  prevails  also  in  the  case  of  a  private  i-oad,  I  think  that  is  not  inaccurate,  provided 
the  proposition  is  confined  to  the  simple  case  of  a  privaie  road  bai-e  of  all  other 
circumstances.  If  nothing  else  appears  than  the  existence  of  a  private  way  running 
between  the  lands  of  two  adjoining  proprietors,  I  do  not  quarrel  with  the  proposition  ; 
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for,  there  being  nothing  else  to  guide  them  to  ;i  conclusion,  I  think  the  jury  may  very 
well  presume  that  the  soil  of  the  road  belongs  half  to  the  one  and  half  to  the  other. 
That,  like  all  other  presumptions,  may  be  reljutted  l)y  evidence  of  acts  of  ownership: 
and  I  do  not  understand  the  learned  judge  to  have  left  it  in  that  naked  way  ;  but  he 
seems  to  have  called  the  attention  of  the  jury  to  all  the  evidence  in  the  case.  I  feel, 
however,  bound  to  .say  that,  in  my  judgment,  the  learned  judge  did  not  adopt  the 
strictly  accurate  course.  He  ought,  I  think,  to  have  told  the  jury  that,  if  nothing 
more  appeared  than  the  fact  of  the  e.xistence  of  the  way  and  its  user  by  the  tenants 
of  both  properties,  they  might  reasonably  piesume  that  the  property  in  the  soil  was 
in  each  of  the  adjoining  owners  usque  ad  medium  filum  vise  ;  but  that  they  must 
look  at  all  the  other  evidence  in  the  case,  shewing  the  exercise  of  acts  of  ownership 
on  the  one  side,  and  the  user  of  the  road  as  an  occupation  way  on  the  other,  which 
must  be  presumed  to  have  been  done  lightfully  by  reason  of  their  having  been 
owners  usque  ad  medium  filum  vi;e,  or  joint  ownei'sor  tenants  in  common  of  the  road. 
This  last  proposition  was  not  put  to  the  juiy  :  but  the  defendant  is  the  only  person 
who  could  complain  of  that,  the  ijlaintiflP  claiming  the  exclusive  right  to  the  whole 
road.  As  to  that  part  of  the  rule  which  asks  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  evidence,  i  ne  leai'ned  judge  having  reported  to  us  that  he  is  not 
dissatisfied,  and  as  [339]  I  do  not  see  that  the  jury  necessarily  came  to  a  wrong 
conclusion,  I  see  no  ground  for  disturbing  the  verdict. 

Crowdeh,  J.  I  also  am  of  opinion  that  there  was  no  misdirection  in  this  case  of 
which  the  plaintiff  could  complain,  nor  any  ground  for  setting  aside  the  verdict  as 
being  against  evidence.  As  to  the  alleged  misdirection,  as  I  understand  it,  the  learned 
judge  stated  it  to  the  jury  as  a  simple  proposition  of  law,  that  the  rule  as  to  the  soil 
being  presumptively  vested  in  the  respective  owners  of  the  adjoining  lands  usque  ad 
medium  filuin  vi;c,  was  the  same  in  the  case  of  a  private  road  as  in  that  of  a  public 
road, — independently  of  circumstances,  such  as  the  exerei.se  of  acts  of  ownership,  by 
which  that  inference  or  presumption  might  be  rebutted.  If  the  learned  judge  had 
left  the  case  to  the  jury  simply  upon  the  presumption  of  law,  apart  from  the  evidence 
of  acts  of  ownership,  I  think  that  would  have  been  an  inaccurate  direction.  Hut  I  do 
not  luiderstanil  him  to  have  done  that.  I  understand  him  substantially  to  have  said, 
that,  assuming  that  there  was  no  evidence  of  acts  of  ownership  on  the  one  side  or  on 
the  other,  there  was  no  ilifi'erence  as  to  the  presumption  of  ownership,  between  a 
public  and  a  private  way.  There  clearly  was  no  misdirection  in  that.  As  to  the 
other  part  of  the  rule,  although  undoubtedly  a  good  many  acts  of  ownership  were 
proved  on  the  part  of  the  plaintiff,  I  am  not  disposed  to  quarrel  with  the  verdict. 

Wil.i.Ks,  J.,  .said  nothing. 

Rule  discharged. 

Hayes,  Serjt.,  on  ijelialf  of  the  [ilaintiff,  asked  leave  to  appeal. 

[340]  CodKIUiRN,  C  .1.  None  of  us  entertain  any  doubt  :  and  the  value  of  the 
property  is  too  small  to  make  it  worth  while. 

ll.iyes,  Scrjt.  Though  the  value  lie  small,  the  question  involved  is  of  considerable 
importance. 

Per  Curiam.  We  do  \\i>l  think  this  is  a  case  in  which  we  ought  to  do  anything 
to  facilitate  an  appeal. 

Leave  to  appeal  refused. 

VVlLl.IiS   .VND    OniEK.S    r.   I'AI.MER   A.S'lJ    UTIIEUS.      .Juui'L'Sth,   185!t. 

[S.  C.  29  L.  J.  C.  p.  194  ;  R  .Tur.  N.  S.  732  :  S  W.  H.  29.'5.1 

Tint  owiicis  of  a  shi[)  gave  a  powci'  of  attorney  autlioii/iiig  tlieir  agent  to  do  many 
acts  f(jr  them,  and,  among  others,  "to  sign  any  bottomry-bond  oi'  instruniciit  of 
hypothecation  on  the  vessel  or  her  cargo,  and  to  sell  and  dispose  of,  either  absolutely 
or  by  way  of  inoi'tgag(!  or  olheiwise  as  he  should  think  pi-opcr,  the  said  vessel,  or 
any  shai'c  thereof,  and  to  execute  all  instruments,  and  to  do  all  acts  which  should 
be  requisite  and  necessary  foi-  completing  such  sales,  transfeis,  mortgages,  or  any 
of  them,  and  generally  to  do  all  acts  about  the  business  and  all'airs  aforesaid  which 
the  owner,  if  present,  could  have  done." — Under  this  power,  the  agent,  by  deed,— 
reciting  a  mortgage  of  the  ship,  and  the  necessity  for  fiu'ther  advance  to  enable  the 
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ship  to  set  Siiil,  and  the  advance  of  40001.  for  that  purpose  by  the  plaintiffs,  assigned 
all  the  freight,  hire,  and  passage-money,  and  earnings  of  the  said  ship  in  her  intended 
voyage  from  Poit  Jackson  to  Liverpool,  with  a  proviso  for  redemption  if  within 
ten  days  after  arrival  the  40001.  should  he  repaid.  The  ship  sailed,  and  arrived  at 
Liverpool ;  but  the  40001.  was  not  paid. — After  the  ship  had  sailed,  the  agent  of 
the  owners  received  the  passage-money  of  certain  passengers  by  bills  on  England 
payable  at  sight,  which  bills  were  remitted  to  the  owners  in  England,  and  the 
amounts  received  by  them  before  the  arrival  of  the  ship ; — Held,  that  the  power 
of  attorney  authorized  the  assignment  of  the  passage-money,  and  gave  the  mortgagees 
an  immediate  right  to  it  before  they  took  possession  of  the  ship ;  and  consequently 
that  they  were  entitled  to  recover  back  the  amount  so  received. 

This  was  an  action  for  money  received  by  the  defendants  for  the  plaintiffs'  use,  for 
interest,  and  for  money  due  on  accounts  stated,  with  a  count  in  trover  for  bills  of 
exchange. 

The  defendants  pleaded  to  the  count  in  tiover,  not  guilty,  and  not  the  property  of 
the  plaintiffs  :  and,  to  the  residue  of  the  declaration,  never  indebted. 

[341]  The  facts  were  by  consent  of  the  parties,  and  by  a  judge's  order,  stated  for 
the  opinion  of  the  court. 

The  plaintiffs  constitute  the  firm  of  AA'illis,  Merry,  and  Co.,  merchants  at  Melbourne. 

In  lt-53,  Mr.  Edmund  Thompson  was  the  sole  registered  owner  of  a  screw  steamer 
called  the  "  Antelope,"  belonging  to  the  port  of  Liverpool.  Though  the  vessel  was 
registered  solely  in  his  name,  she  was  purchased  and  sailed  on  account  of  the  firm  of 
Millers  &  Thompson,  merchants  at  Liverpool,  of  which  firm  Mr.  Edmund  Thompson 
was  a  member.     The  plaintiffs  were  correspondents  of  the  Krm  of  Millers  &  Thompson. 

In  March,  1S5.3,  the  vessel  was  sent  out  to  Melbourne  with  a  supercargo  of  the 
name  of  Crawford  Maine  on  board.  Mr.  Edmund  Thompson  on  the  5th  March,  1853, 
executed  a  power  of  attorney  to  Mr.  Crawford  Maine  and  the  plaintiffs,  of  which  the 
following  is  a  copy  : — 

"  Know  all  men  by  these  presents,  that  I,  Edmund  Thompson,  of  Liverpool,  in  the 
county  of  Lancaster,  in  the  united  kingdom  of  Great  Biitain  and  Ireland,  merchant 
and  ship-broker,  send  greeting :  Whereas,  I  am  the  sole  registered  owner  of  the  screw 
steamer  called  the  '  Antelope,'  of  Liverpool,  now  about  to  proceed  on  a  voyage  to 
Australia,  and  I  have  determined  to  appoint  Crawford  Maine,  of  Liverpool  aforesaid, 
merchant,  who  is  about  to  proceed  in  the  same  vessel  as  supercargo  thereof,  and 
Joseph  Scaife  Willis,  of  Sydney,  merchant,  William  Lucas  Merry,  of  Melbourne, 
merchant,  and  David  Smith,  presently  of  Liverpool,  merchant,  but  about  to  proceed 
to  Australia,  my  attorneys  for  the  purposes  hereinaftej-  expiessed,  to  act  for  me  in  all 
matters  relating  to  the  said  vessel :  Now,  therefore,  these  presents  witness,  that  I,  the 
said  f^dmund  Thompson,  do  hereby  nominate,  constitute,  and  appoint  the  said 
Crawford  Maine,  Joseph  Scaife  Willis,  William  [342]  Lucas  Merry,  and  David  Smith, 
jointly,  and  each  of  them  separately,  to  lie  my  true  and  lawful  attorneys  and  attorney, 
for  me  and  in  my  name,  or  in  their  or  his  own  names  or  name,  or  otherwise  as  may 
be  expedient,  to  act  in  and  conduct  and  manage  all  and  every  the  affairs,  tran.sactions, 
matteis,  and  things  of  or  relating  to  the  said  vessel,  or  the  freight  and  earnings,  or 
the  employment,  charter,  oi-  hire  thereof  ;  and,  for  that  purpose,  I  do  by  these  presents 
authorize  and  impower  them  my  said  attorneys,  and  each  of  them,  in  my  name,  and 
on  my  part  and  behalf,  or  in  their  or  his  own  names  or  name,  or  otherwise  as  to  them 
or  him  may  seem  expedient,  to  sail,  navigate,  and  employ,  or  negotiate  for  the  charter, 
freight,  or  hire,  and  employment  of  the  .said  vessel  for  such  spaces  of  time,  for  such 
voyages,  and  on  such  terms  as  they  or  he  may  think  advisable,  and  for  that  purpose 
to  make,  sign,  and  execute  all  such  charterparties,  bills  of  lading,  and  other  documents, 
as  may  be  by  them  or  him  deemed  proper  ;  And  also  for  me  and  in  my  name,  and  for 
my  use,  to  demand  and  receive,  and,  if  necessary,  to  sue  for  and  recover  by  all  lawful 
ways  and  means,  of  and  from  the  charterers  of  the  said  vessel  and  all  other  persons 
whom  it  shall  or  may  concern,  all  and  every  sum  and  sums  of  money  which  shall  or 
may  at  any  time  oi-  times  hereafter  be  or  become  due,  owing,  and  payable  by  and  from 
them,  any  or  either  of  them,  as  freight  or  otherwise  for  or  in  respect  of  any  goods 
or  merchandize  shipped  on  board  of  the  said  vessel  by  virtue  of  any  charterparty  or 
engagement  now  or  hereafter  to  be  entered  into,  and,  upon  receipt  of  all  or  any  such 
sums  and  sum  of  money,  to  give  sufficient  receipts  and  discharges  for  the  same :  and 
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iilso  for  nil'  iiiul  in  iii\'  ii.une  to  sign  .mil  gi\c  any  bottomry  liond  oi-  instiumont  of 
hypotliccjition  on  the  said  vessel  or  her  ear^'o  ;  and  also  for  me  and  in  my  name  to 
sell  [343]  and  dispose  of,  either  absolutely  oi-  Ity  way  of  moitgage,  oi-  otherwise  as 
they  or  he  shall  think  proper,  the  said  vessel,  or  any  share  or  shares  thereof,  with  the 
appnitenances,  and,  for  these  purposes,  for  me  and  in  my  name  or  otherwise  to  make, 
sign,  seal,  execute,  deliver,  and  peifeet  all  and  every  such  contracts,  agreements, 
assurances,  ti-ansfers,  assignments,  or  other  instruments  of  sale  as  may  be  effeotual  for 
conveying  and  assigning  the  said  vessel,  and  tvery  or  any  share  or  shares  thereof, 
with  the  appurtenances,  to  the  respective  puichasers  or  mortgagees  thereof,  and  to  do 
all  other  acts,  deeds,  matters,  and  things  which  shall  be  requisite  and  necessary  for 
completing  such  sales,  ti'ansfei-s,  and  mortgages,  or  any  of  them ;  and  also  for  me  and 
in  my  name,  or  otherwise,  from  time  to  time  to  purchase  as  cargo  for  the  said  vessel 
any  goods  or  merchandize,  and  to  make  any  consignments  or  dispositions  thereof,  or 
any  part  thereof,  and  to  transact  all  other  atiairs  and  business  relating  thereto  as  to 
my  .said  attorneys  or  any  or  either  of  them  may  seem  expedient ;  and  also  for  me  and 
in  my  name,  or  in  their  or  his  own  names  or  name,  to  draw,  accept,  or  indorse  any 
bills  of  exchange  or  promissory  notes  in  payment  and  satisfaction  of  the  said  cargo  oi- 
cargos,  or  any  part  thereof,  or  on  account  of  any  debt  or  claim  due  or  payable  to  or 
from  me  in  lespect  of  the  said  \'essel ;  and  also  for  me  and  in  my  name  to  remove  the 
present  or  any  future  master  of  the  said  vessel,  or  any  engineer,  officer,  or  seaman,  or 
other  per.son  on  board  the  .same,  and  fi'om  time  to  time  to  appoint  any  other  master, 
engineer,  or  officer  thereto,  or  to  engage  any  other  seamen  or  other  persons  for  service 
on  board  the  s.-iid  vessel,  upon  such  terms  and  conditions  as  they  or  he  shall  think 
proper ;  and  also  to  compound  with  any  pei'son  or  pei-sons  foi'  or  in  respect  of  any 
debts  or  sums  of  money,  claims,  or  demands  whatsoexer  which  now  are,  or  which  shall 
at  [344]  an}'  time  hereafter  be  or  become  due  oi'  payable  to  me  in  respect  of  the  said 
vessel,  or  the  freight  or  earnings  thei'eof,  or  in  anywise  relating  thereto,  and  to  take 
or  receive  any  composition  or  dividend  thereof  or  thereupon,  and  give  receipts,  release.s, 
or  other  iJi.schargcs  for  the  whole  of  the  same  debts,  sums,  or  demands,  or  to  submit 
to  arbitration  all  and  every  or  any  such  debts  or  demands,  and  all  and  every  other 
claims,  rights,  disputes,  and  things  due  to  or  concerning  me,  as  my  said  attorneys  or 
attorney  shall  think  most  advisal)le  for  my  benefit  and  advantage,  and  for  that  purpose, 
in  my  name,  or  in  theii-  or  his  own  names  or  name,  as  they  or  ho  may  think  proper, 
to  enter  into,  make,  sign,  execute,  and  deliver  such  bonds,  agreements,  and  sulmiissions 
to  reference  as  may  be  necessary  ;  and  also  foi'  me  to  appear  and  my  person  to 
represent  in  all  courts  and  before  all  magistrates  oi'  oflicers  in  law  or  ecpiity  whatso- 
ever as  by  them  or  him  shall  be  thought  advisal>le,  or  as  they  or  he  shall  think  fit, 
and  to  sue,  arrest,  disclaim  upon,  imprison,  and  out  of  prison  again  to  liljorate,  release, 
iicquit,  and  discharge  all  and  every  or  any  person  or  persons  whomsoever  now  indel)ted 
or  who  shall  oi'  may  at  any  time  hereafter  become  indelitcd  to  me,  or  upon  whom  1 
now  have  or  hereafter  shall  or  may  have  any  lawful  claim  or  demand  ;  and  also  for 
me  and  in  my  name  or  otherwise  to  commence  any  action,  attachment,  suit,  or  other 
proceedings,  in  any  court  of  law  or  equity  for  the  recovery  of  any  debt,  sum  of  money, 
eertiticate  of  registry,  or  other  document,  right,  title,  interest,  pioperty,  matter,  or 
thing  whatsoever  now  or  hereafter  to  become  due,  payable,  or  deliverable,  or  in  any- 
wise belonging  to  me  by  means  or  (  n  account  of  the  said  vessel  and  jxemises,  or 
otherwise  howsoever,  and  the  .same  at  pleasure  to  I'evoke  and  discontinue  or  become 
nonsuit,  anil  another  or  others  again  to  commence  and  prosc-[345]  cute  ;  and  al.so  for 
me  and  in  my  name  to  use  and  take  all  such  other  hiwful  ways  ,ind  means  for  tile 
recovering,  receiving,  obtaining,  or  getting  in  any  such  sums  of  money  ov  other  things 
whatsoever  which  is,  are,  or  shall  be,  or  which  shall  by  my  said  attorneys  anil  attorney 
be  conceived  or  thought  to  be,  due,  owing,  belonging,  deliverable,  or  ])ayal)le  unto  me 
in  respect  of  the  said  vessel,  or  otherwise  howsoever,  liy  any  peison  or  per.sons  whom- 
soever, as  to  my  .said  attorneys  or  attorney  shall  seem  jjroper  or  ex|)edient ;  and  also, 
if  they  or  he  shall  think  advi.sable,  to  appear  to  and  defend  all  actions,  suits,  or  other 
proceedings  which  may  be  brought  against  the  said  vessel,  or  against  myself  in  respect 
thereof  or  otherwise  ;  and  also  to  appoint  any  attorney  or  solicitor,  and  to  give  and 
sign  any  wairant  to  prosecute  and  defend  in  the  premises  aforesaid,  or  any  of  them, 
as  occasion  shall  leipiire  ;  and  generally  to  do  all  and  every  or  any  other  acts,  deeds, 
matters,  and  things  whatsocvei'  in  and  .iliout  my  said  Ijusiuess  and  atiairs,  as  amply 
and  elVectually  to  all  intents  and  purposes  as  1  could  do  if  persoTially  prcsenl,  I  binding 
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myself  to  ratify  and  eontinii  and  allow  \vhatsoe\er  shall  he  lawfully  done  by  virtue 
hereof:  And  I  do  further  give  to  my  said  attorneys  and  each  of  them  and.  eveiy  of 
them  full  power  one  or  more  attorney  or  attorneys  under  them  or  him  from  time  to 
time  to  substitute  and  appoint  for  all  or  any  of  the  purposes  aforesaid  (with  or  without 
power  for  such  substitute  or  substitutes  one  or  more  attorneys  under  him  or  them 
again  to  appoint),  and  such  appointment  at  pleasure  to  revoke,  and  another  or  others 
again  to  appoint      In  witness,  &c." 

On  the  5th  of  August,  1854,  at  S^'dney,  in  New  South  Wales,  Mr.  Crawford  Maine 
executed  in  the  name  of  Edmund  Thompson  a  deed  of  mortgage  of  the  "Antelope." 
By  this  deed,  which  purported  to  be  made  [346]  between  Edmund  Thompson,  of 
Liverpool,  sole  and  duly  registered  owner  of  the  steam  ship  "  Antelope,"  of  the  one 
part,  and  the  plaintiffs,  merchants  of  Sydney,  in  New  South  Wales,  and  co-partners, 
of  the  other  part, — reciting  such  ownership  and  the  certificate  of  registry,  and  that 
the  plaintiffs  had  at  the  request  of  the  said  Edmund  Thompson  paid  and  advanced 
and  become  liable  for  divers  sums  of  money  for  him,  and  for  disbursements  and 
expenses  of  the  said  ship,  amounting  to  10,5001.,  upon  condition  that  the  re-payment 
thereof  and  of  future  advances  and  liabilities  should  be  secured  by  his  covenant,  and 
by  the  assignment  of  the  said  ship,  her  freight,  passage-money,  earin'ngs,  and  yjolicies 
of  insurance,  the  said  Edmund  Thompson,  in  consideration  of  the  said  sum  of  10,5001. 
then  due  from  him  to  them,  granted,  bargained,  sold,  assigned,  transferred,  and  set 
over  to  them  the  said  steam  ship,  with  all  masts,  &c.,  and  all  freights,  passage-money, 
earnings,  gains,  &c.,  for  or  on  account  of  the  said  ship,  to  have,  hold,  receive,  take, 
and  enjoy  the  same  for  their  own  use  and  benefit,  and  as  their  own  proper  goods, 
chattels,  moneys,  and  securities,  thencefoi-th  for  axer, — subject  to  a  proviso  for 
I'e-conveyance  on  payment  by  him  to  them  on  the  5th  of  February,  1855,  of  the  said 
sum  of  10,5001.  and  all  other  sums  lent,  paid,  or  become  liable  for,  with  interest.  The 
deed  also  contains  covenants  by  him  with  them  for  payment  of  the  said  sums 
and  interest,  a  power  of  attorney  to  proceed  in  his  name  for  recovery  of  moneys,  a 
power  of  sale  in  case  of  default  in  payment,  a  declaration  that  their  receipts  should 
effectually  discharge,  and  the  usual  covenants  for  title.  This  deed  was  duly  registered 
at  Liverpool  on  the  17th  of  November,  1854;  and  all  things  necessary  according  to 
the  acts  in  force  concerning  merchant  shipping,  for  rendering  the  same  effectual  for 
the  purposes  therein  mentioned,  have  been  duly  done. 

[347]  The  vessel  was  put  up  as  a  general  ship  for  goods  and  passengers  on  a  voj'age 
to  Liverpool.  The  plaintiffs  made  further  advances  for  the  purposes  of  this  voyage  ; 
and,  with  a  view  to  give  them  security  for  those  advances,  Alexander  Price  French, 
who  was  the  master  of  the  ship,  appointed  at  Rio  de  Janeiro  by  Mr.  Crawford  Maine 
on  the  outward  passage  to  Melbourne,  and  the  said  Mr.  Crawford  Maine,  the  super- 
cargo, as  attorney  for  Edmund  Thompson,  on  the  30th  of  November,  1854,  executed 
a  deed  of  that  date,  a  copy  of  which  accompanied  the  case,  and  was  to  be  referred  to 
by  either  party  as  part  of  it. 

This  deed  purported  to  be  executed  by  Crawford  Maine  as  attorney  for  Edmund 
Thompson,  in  the  name  of  Edmund  Thompson  :  it  piuported  to  be  made  between 
Alexander  Price  French,  master  of  the  said  ship,  then  at  Port  Jackson,  in  New  South 
Wales,  as  such  master,  and  the  said  Edmund  Thompson,  as  owner  of  the  said  ship,  of 
the  one  part,  and  the  plaintiffs  of  the  other  part,  reciting  that  the  said  ship  was  bound 
for  a  \-oyage  to  Li\'erpool,  and  that,  with  a  view  to  such  voyage,  it  had  become 
absolutely  necessary  that  she  should  l)e  extensively  repaired,  and  that  a  considerable 
sum  of  money  should  be  laid  out  in  so  repairing  her,  and  in  making  her  in  all  respects 
fit  and  safe  for  such  voyage,  and  that  the  said  Alexander  Price  French  and  Edmund 
Thompson  had  found  it  absolutely  necessary  to  raise  the  sum  thereinafter  mentioned, 
in  manner  and  on  the  terms  therein  set  forth,  for  the  purpose  of  effecting  such  repairs 
and  providing  for  the  other  necessary  disbursements  and  expenses,  so  as  to  enable  the 
said  ship  to  proceed  to  sea  on  her  said  intended  voyage  ;  and  that  the  plaintiffs  had 
been  requested  and  had  agreed  to  lend  and  advance  to  them  the  sum  of  40001.  for  the 
aforesaid  purposes,  upon  their  entering  into  and  executing  the  same  deed  for  the 
purpose  of  collaterally  [348]  securing  the  re-payment  of  the  said  sum  of  40001.  with 
interest,— the  said  Alexander  Price  French,  as  such  master,  and  the  said  Edmund 
Thompson,  in  consideration  of  40001.  to  thorn  then  paid  by  the  plaintiffs,  bargained, 
sold,  assigned,  transferred,  and  set  over  to  plaintiiis  all  and  singular  the  freight,  hire, 
passage-money,  and  earnings  of  the  said  ship  on  her  said  intended  voyage  to  Liverpool, 
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and  all  sum  and  .sums  of  money  to  be  recovered  and  received  hy  virtue  oi-  in  respect 
of  the  same,  and  the  several  bills  of  lading  of  the  goods,  wares,  and  merchandize  shipped 
or  to  be  shipped  on  l)oard  of  the  said  ship,  in  respect  of  which  the  said  freight,  hire, 
and  earnings  were  or  should  be  payable,  and  all  benefit  and  advantage  thereof,  and  all 
the  right  and  title  of  the  said  Alexander  Price  French  and  Edmund  Thompson,  and 
each  of  them,  by  way  of  lien  or  otherwise  under,  in,  to,  or  out  of  the  said  goods, 
and  all  powers  and  authorities  in  respect  thereof,  and  all  the  right,  title,  interest, 
benefit,  claim,  and  demand  whatsoever,  at  law  and  in  equity,  of  them  the  said 
Alexander  Price  French  and  Edmund  Thompson,  of,  in,  to,  out  of,  or  upon  the  said 
freight,  hire,  passage-money,  earnings,  sum  and  sums  of  money,  and  premises  thereby 
assigned  ;  To  have,  hold,  receive,  take,  and  enjoy  the  same  to  the  plaintiffs  absolutely, 
as  and  for  their  own  absolute  estate,  property,  moneys,  and  effects. 

The  deed  also  contained  powers  of  attorney  to  the  plaintitt's  to  recover  and  receive 
the  said  freight,  hire,  passage-money,  earnings,  moneys,  and  premises ;  to  take  posses- 
sion of,  and,  if  necessary,  to  sell  the  goods,  and  to  receive  the  proceeds  ;  to  bring 
actions  and  suits,  and  to  give  effectual  receipts  ;  also  a  covenant  by  the  said  Alexander 
Price  French  and  Edmund  Thompson  with  the  plaintiffs  to  pay  them  the  said  sum  of 
40001.,  with  interest  at  8  per  cent,  per  annum  from  the  [349]  date  of  the  .said  deed  up 
to  the  time  of  payment,  at  or  before  the  expiration  of  ten  days  after  the  .safe  arrival  of 
the  said  ship  at  Liverpool ;  also  a  declaration  that  the  plaintiffs  should  stand  possessed 
of  all  moneys  and  premises  coming  to  their  hands  by  virtue  of  that  deed,  in  trust,  first, 
to  pay  and  retain  all  expenses,  next  to  pay  and  retain  to  themselves  the  said  sum  of 
40001.  with  the  said  interest  at  the  rate  aforesaid  up  to  the  day  of  payment,  and  lastly 
to  pay  and  deliver  the  surplus,  if  any,  to  the  said  Alexander  Price  French  and  Edmund 
Thompson,  or  as  they  should  direct ;  also  a  proviso,  that,  on  payment  to  the  plaintifls 
of  the  said  sum  of  40001.  wth  interest  as  aforesaid,  at  or  before  the  expiration  of  ten 
days  after  the  safe  arrival  of  the  said  ship  at  the  port  of  Liverpool,  that  deed  should 
be  cancelled  and  made  void. 

The  ship  continued  put  up  for  the  voyage  to  Liverpool  after  the  execution  of  those 
deeds.  The  gieater  part  of  the  freight  and  passage-money  was  made  payable  after  the 
arrival  of  the  ship  in  Liverpool ;  and,  as  to  that  portion  of  the  freight  and  passage- 
money,  no  question  arises  in  this  case  ;  but  thi'ee  passengers  paid  for  their  respective 
passages  hy  bills  of  exchange  drawn  by  them  on  parties  in  England,  which  give  rise 
to  the  question  for  the  court. 

These  bills  were  one  dated  the  1 3th  of  Decembei',  1 854,  for  201.,  payable  in  England, 
at  sight,  to  the  order  of  Crawford  Maine,  one  dated  the  14th  of  December,  1854,  for 
441.  2s.,  payable  in  England,  at  sight,  to  the  order  of  C'rawfo?(i  Maine,  and  one  dated 
the  7th  of  December,  1854,  for  421.,  payal)le  in  England,  three  days  after  sight,  to  the 
order  of  Crawford  Maine.  These  bills  wore  delivered  l)y  the  parties  to  Mr.  Crawford 
Maine,  who  indoi-sed  them  to  Millei's  it  Thompson,  and  on  the  5th  of  Jaimary,  1855, 
remitted  them  liy  post  to  Millers  *  Thompson  at  Liverpool,  though,  [350]  owing  to 
the  circnmstanc'es  aftei'  mentioned,  the  letter  was  not  received  by  that  firm. 

It  is  to  be  taken,  for  the  j)urposes  of  this  case  (but  not  for  any  other  pnrpo.se),  that 
the  sums  of  10,5001.  and  40001.  mentioned  in  the  two  deeds  before  mentioned  were 
disbursed  by  the  plaintiffs  for  the  ship's  purposes  in  Australia. 

The  "  Antelope  "  .sailed  for  Liverpool  on  the  2nd  of  December,  1  854,  and  arrived 
at  Liverpool  on  the  16th  of  April,  1855. 

While  the  ship  was  on  her  voyage  to  Liveipool,  that  is  to  say,  oti  tiie  !)tii  of 
Febru.uy,  1855,  by  deed  of  that  date,  made  l)et\vcen  (ieorge  Spurstow  Miller,  the  said 
Edmunci  Thompson,  and  William  Charles  Miller,  merchants  and  co-partners,  of  the 
first  pait,  the  defendants  of  the  second  part,  and  the  several  persons  whose  names  and 
seals  were  sub.seribed  and  affixed  in  the  schedule  thereunder  written,  l)cing  rospcctivoh' 
creditors  of  the  .saiil  (ieorge  Spuistow  Miller,  Edmund  Thompson,  and  \\'illiani  Charles 
MilliM-,  01-  one  of  them,  of  the  third  part, — reciting  that  the  said  parties  of  the  first 
part,  by  reason  of  great  losses  in  business,  hiwl  been  comjiellt^d  to  susjiend  their  ])ay- 
ments,  they  the  said  paities  of  the  first  part,  ami  eacii  of  them,  granted,  conveyed, 
assigned,  and  transferred  unto  the  defendants,  all  and  singular  the  lands,  tenements, 
messuages,  hereditaments,  goods,  wares,  merchandize,  stock-in-li-ade,  ships  and  vessels, 
and  ])arts  of  ships  and  vessels,  debts,  contracts,  sum  and  suins  of  money,  or  daniages 
and  compensation  due  thereon,  bonds,  bills,  and  securities  for  money,  and  all  other  the 
joint  and  separate  real  and  personal  estate  and  effects  whatsoever  and  wheresoever 
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belonging,  due,  or  owing  to  them  the  said  parties  of  tlie  first  part,  or  either  of  them, 
in  anywise,  and  all  deeds,  evidences,  books  of  ar-count,  acconnts,  vouchers,  letters, 
writings,  and  documents  relating  to  [351]  the  said  estate,  and  every  part  thereof,  and 
all  the  estate,  right,  title,  i?iterest,  property,  claim,  and  demand,  both  at  law  and  in 
equity,  of  them  the  said  parties  of  the  first  part,  and  of  each  of  them,  in,  to,  or  out  of 
the  same  respectively,  to  have,  hold,  receive,  and  take  the  same  unto  the  defendants 
upon  the  trusts  thereinafter  declared. 

This  deed  contained  powers  of  attorney  to  the  defendants  to  ask,  demand,  sue  for, 
recover,  and  receive  of  and  from  all  and  every  person  or  persons  indebted  or  liable, 
the  goods,  merchandize,  debts,  contracts,  damages  or  compensations,  sum  and  sums  of 
money,  and  effects  then  due  and  owing  or  receival)le  and  belonging  to  them  the  said 
parties  of  the  first  part,  or  eitiiei-  of  them,  and  to  give  effectual  receipts  and  flischai-ges. 
The  trusts  of  the  deed  were  therein  declared  to  be,  the  converting  into  money  all  and 
singular  the  joint  and  separate  goods  and  chattels,  stock,  property,  estate,  and  effects, 
leal  and  personal,  of  the  said  parties  of  the  first  part  intended  to  be  thereby  conveyed, 
and  of  each  of  them,  and  the  application  of  the  proceeds  in  the  payment  of  all  expenses, 
and,  after  payment  thereof,  the  division  of  the  said  joint  and  separate  estates  unto  and 
among  the  joint  and  separate  creditors  of  the  said  parties  of  the  first  part,  liy  an  equal 
pound  rate  according  to  their  several  rights  upon  the  said  respective  estates,  in  like 
manner  as  in  bankruptcy.  The  plaintiffs  executed  this  deed, — a  copy  whereof  was  to 
be  referied  to  by  either  party  upon  the  argument. 

Upon  the  arrival  of  the  "Antelope  "at  the  port  of  Liverpool,  the  plaintirt's  took 
possession  of  her  and  received  the  freight  and  pas.sage-money  (othoi'  than  the  passage- 
money  which  is  the  subject  of  this  action)  in  respect  of  the  said  voyage,  and  sold  the 
ship,  with  all  her  stores,  &c.,  and  received  the  price  thereof.  The  [352]  said  sura  of 
40001.  was  not,  nor  was  any  jjart  thereof,  paid  or  tendered  to  them  within  ten  flays 
after  the  safe  arrival  of  the  ship  at  the  port  of  Liverpool  ;  and  they  have  not  been  paid 
or  satisfied  the  money  intended  to  be  secured  by  the  said  deeds  of  the  5th  of  August 
and  .'Wth  of  November,  1 854,  except  as  to  the  sums  received  by  them  as  aforesaid  for 
freight,  passage-money,  and  sale  of  the  ship  and  store.s,  &c.  After  giving  all  due  credits, 
there  remains  due  to  the  plaintiff's  in  respect  of  the  moneys  secured  by  the  first  of  these 
deeds,  a  sum  far  exceeding  the  claim  in  this  action  ;  and  also,  in  respect  of  the  moneys 
secured  by  the  second  of  these  deeds,  a  sum  far  exceeding  the  claim  in  this  action. 

The  lettei-  inclosing  the  bills  of  exchange  before  mentioned,  addressed  to  Millers 
&  Thompson,  arrived  in  Liverpool  on  or  about  the  2()th  of  March,  1855,  after  the 
assignment  for  the  benefit  of  creditors. 

The  defendants  obtained  possession  of  tho.se  bills,  and  afterwards  received  the 
amounts  thereof,  that  is  to  say,  1061.  is.,  and  have  hitherto  refused  to  pay  over  any 
part  thereof  to  the  plaintiff's. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaiutift's  are  entitled 
to  recover  from  the  defendants  the  value  or  amount  of  the  said  bills. 

If  the  court  should  be  of  opinion  in  the  aflirmative  thereof,  then  judgment  was  to 
be  entei'ed  against  the  defendants  for  lOGl.  2s.,  with  interest  thereon  from  the  27th  of 
March,  1 855,  and  costs,  to  be  taxerl. 

If  the  court  should  be  of  a  eonti'ary  opinion,  then  judgment  of  nonsuit  was  to  be 
entered,  with  costs,  to  be  taxed. 

.lohn  Henderson,  for  the  plaintiff's  («).  By  the  mort-[353]-gage  of  a  ship,  accruing 
■freight  passes  to  the  mortgagee,  notwithstanding  the  requisites  of  the  ship's  registry 
acts  have  not  been  complied  with  :  I)ean  v.  M'Gliic,  4  Bingh.  45,  12  J.  B.  Moore,  185  : 
Ki-r.mill  v.  BLshafi,  2  C.  &  J.  529.  [Crowder,  J.  Here,  the  bills  were  paid  before  the 
mortgagees  took  po.ssession  of  the  ship.]  The  circura.stance  of  bills  having  been  given 
for  the  passage-money  cannot  vary  the  rights  of  the  parties  ;  neither  can  the  accidental 
circumstance  of  the  bills  having  arrived  and  been  paid  before  the  ship  reached  England 
make  any  difference.  In  Gardner  y.  t'nz  mve,  1  Hurlst.  &  N.  423,  which  will  probably 
be  relied  upon  by  the  other  side,  the  mortgagee  had  never  taken  possession  of  the  ship  ; 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"That  the  plaintiff's  are  entitled  to  the  passage-money  in  question  as  incident  to 

the  ship  of  which  they  ha\e  taken  possession  under  the  deed  of  the  5th  of  August, 

1854,  or  as  transferred  thereby  in  the  words,  all  freight,  passage-money,  &c..,  or  as 

conveyed  by  the  deed  of  the  30th  of  November,  1854." 
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and  the  bill  of  sale  made  no  mention  of  freight  or  passage-money.  Here,  however, 
they  are  specifically  mentioned.  It  is  submitted,  therefore,  that  the  plaitititfs,  as 
mortgagees  in  possession  of  the  ship,  were  entitled  to  the  freight  and  passage-money, 
— that  the  deed  of  the  30th  of  November,  1854,  conveved  the  freight  and  pa.ssage- 
money  to  them,  irrespectively  of  the  title  to  the  ship, — and  that,  without  reference  to 
the  power  of  attorney',  the  raastei'  had  authority  to  hypothecate  the  ship  and  hei' 
earnings  foi-  the  re-payment  of  the  40001.  advanced  for  necessary  repairs. 

Mellish,  for  the  defendants  (A).  The  plaintiff's,  as  [354]  mortgagees  of  the  ship, 
were  not  entitled  to  reco\'er  passage-money  received  by  the  owners  before  they  (the 
mortgagees)  took  possession  of  the  ship.  [Williams,  J.  Upon  what  principle  is  it 
that  the  taking  possession  of  the  ship  makes  the  diti'erencel]  If  the  mortgagors  are 
allowed  to  be  in  possession,  the  contracts  for  freight  are  made  with  them.  By 
abstaining  from  taking  possession,  the  inference  is  that  the  mortgagees  intend  that 
the  mortgagors  shall  be  liable  for  the  expenses  of  repairing  and  working  the  ship.  In 
Gardntr  v.  Cazenave,  the  Lord  Chief  Baron  says:  "It  is  established  by  the  authorities 
that  an  owner  is  entitled  to  freight  from  the  time  that  the  ceremonies  have  been  gone 
through  which  are  necessai'v  to  transfer  to  him  the  title,  so  that  he  would  have  a 
right  to  all  the  freight  which  the  ship  was  then  earning.  On  the  other  hand,  a 
mortgagee,  though  for  many  purpo.ses  an  owner,  is  not  entitled  to  the  fi  eight  until 
he  has  taken  possession."  The  circumstance  of  the  money  being  passage-money  for 
the  voyage,  and  not  freight,  makes  no  difference.  If  the  mortgagee  allows  the 
mortgagor  to  receive  it,  there  is  an  end  of  his  security  pro  tanto.  Pre-payment  of 
passage-money  is  usual.  In  Dean  v.  M'Ghie  and  Ker.udll  v.  Bishop,  the  money  had 
not  been  paid  at  the  time  possession  was  taken  of  the  ship.  The  ne.xt  question  is, 
whether  the  mention  of  freight  and  passage-money  in  the  deed  of  the  30th  of  November, 
18-54,  makes  anv  diti'erence.  The  power  of  attor-[355]-ney  only  gave  authority  to 
mortgjige  the  ship,  not  the  freight  and  pa.s.sage-money  separate  and  distinct  from  the 
ship  herself :  and  the  plaintiti's  had  full  notice  of  the  terms  of  the  power,  for  it  was 
addressed  to  them  as  well  as  to  Maine.  Then,  reliance  is  placed  upon  the  assignment 
executed  by  the  captain,  who  it  is  said  had  power  to  raise  money  upon  the  security 
of  the  ship.  But,  although  the  master  has  power  to  hypothecate  the  ship  for  advances 
for  necessary  repairs,  he  has  no  power  at  the  same  time  and  by  the  same  instrument 
to  pledge  the  personal  credit  of  his  owners  for  such  advances  :  Stainhunk  v.  Fenniwj, 
11  C.  B.  51,  attirmed  Ijy  the  Exchequer  Ghand)er,  Slainhank  v.  Slieparrl,  13  C.  B.  418, 
Erie,  J.,  dissenting.  Assuming  that  the  mortgagee  of  a  ship  ordinarilj'  has  no  interest 
in  freight  or  passage-money  until  he  has  taken  possession  of  the  ship,  docs  it  make 
any  difi'erence  that  this  is  a  specific  mortgage  of  the  fi-eight  and  passage-money  .'  No 
notice  having  been  given  by  the  mortgagees,  the  passage-money  was  paid.  Can  a 
mortgagee  or  assignee  of  a  ('hose  in  action  under  such  circumstances  .say  that  the 
mortgagor  had  no  power  to  leceive  the  money?  [Crowder,  J.  The  trustees  under 
the  deed  of  the  9th  of  Fcliruary,  1.^55,  cannot  be  in  a  better  position  than  the 
mortgagors  themselves.  If  the  mortgagors  had  no  right  to  receive  the  money  in 
question  ex((![)t  as  trustees  f^  r  the  mortgagees,  what  right  could  the  ilefendaTits  have  .' 
Erie,  C.  •!.  .Suppose  a  ship  is  mortgaged,  and  on  her  arrival  with  passengers, — the 
passage-money  being  payable  on  arrival, — the  mjrtgagor  goes  on  board  and  receives 
money  from  a  passenger,  wouhl  not  money  had  and  I'cceived  lie  against  him  at  the 
suit  of  the  mortgagee  ?]  To  be  consistent,  it  must  be  contended  that  it  would  not. 
But  that  is  a  very  different  case  from  the  present,  where  the  money  had  been  actually 
paid  before  the  arrival  of  the  ship,  and  consequently  before  the  [356]  ninrtgagees  had 
done  any  act  indicating  an  intention  to  take  possession  of  the  ship. 

(b)  The  points  marked   for  argument  on  the  part  of  the   defendants   were   as 

follows : — 

"  1.  That  the  plaiiilill's  were  al  most  mortgagees  who  had  nol  l.ikcM  possession  of 
the  ship  till  after  the  money  in  question  was  paid  ;  and  that  inortgagt^es  have  no  claim 
either  al  law  or  in  ec|uity  to  freight  oi-  other  profits  of  the  thing  mortgaged  which 
have  been  received  whilst  the  mortgagor  is  in  po.ssession  ; 

"  2.  That  the  power  of  attormn'  did  not  give  authority  to  execute  any  assignment 
haxiiig  any  greater  effect  on  the  freight  than  that  of  a  mortgage  of  the  ship  ;  and 
that,  if  the  deed  of  the  30th  of  Xovcinlicr,  1S.")4,  was  such  as  would  h.avc  li.id  .uiv 
greater  effect,  it  is  not  binding.  ' 
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Henderson,  in  reply.  All  the  authorities  shew  that  a  mortgagee  taking  possession 
of  a  ship  becomes  entitled  to  all  her  earnings.  As  a  general  rule,  that  is  conceded 
here.  If,  therefore,  these  bills  had  not  been  taken  for  the  passage  money,  the  plaintiff's 
would  unquestionably  have  been  entitled  to  receive  the  amount  on  the  ship's  arrival 
in  Liverpool.  The  terms  of  the  power  of  attorney  were  large  enough  to  authorize  a 
mortgage  of  the  ship  and  also  of  the  freight  and  passage-money  ;  and  the  right  to  the 
earnings  of  the  voyage  followed  the  beneficial  interest. 

Cur.  adv.  vult 

Ekle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case  the  plaintiffs  claim  the  passage-money  of  certain  passengers  carried 
from  Australia  to  Liverpool  in  the  "  Antelope.''  The  defendants  are  assignees  of  the 
effects  of  the  owners  of  the  ship,  and  stand  in  the  place  of  the  owners  for  the  purpose 
of  this  action.  The  plaintifl's'  claim  was  rested,  fii-st,  on  the  ground  that  they  were 
mortgagees  of  the  ship  :  but,  inasmuch  as  the  passage-money  in  question  was  an 
earning  of  the  ship  received  by  the  mortgagors  befoi-e  the  mortgagees  took  possession, 
we  think  that  ground  fails  :  Gardner  v.  Caiaiovc,  1  Hurlst.  &  X.  423. 

Secondly,  the  claim  was  rested  on  the  ground  of  an  assignment  of  the  passage- 
money  in  question  ;  and,  as  to  this,  two  questions  arise, — first,  whether  the  power  of 
attorney  from  the  owners  gave  authority  to  assign  the  passage-money,  and,  secondly, 
whether  the  instrument  relied  on  did  operate  to  assign  it. 

[357]  The  material  facts  are  that  the  owners  ga\e  a  power  of  attorney  authorizing 
their  agents  to  do  many  acts  for  the  owners,  and,  among  others,  "  to  sign  any  bottomiy- 
bond  or  instrument  of  hypothecation  on  said  vessel  or  her  cargo,  and  to  sell  and 
dispose  of,  either  absolutely  or  by  way  of  mortgage,  or  otherwise,  as  he  shall  think 
proper,  the  said  vessel,  or  any  share  thereof,  and  to  execute  all  instruments,  and  to  do 
all  acts  which  shall  be  requisite  and  neces.sary  for  completing  such  sales,  transfers, 
mortgages,  or  any  of  them,  and  generally  to  do  all  acts  about  the  business  and  affairs 
aforesaid  which  the  owners  if  present  could  have  done."  Under  this  power,  the  agent, 
by  deed,  reciting  a  mortgage  of  the  ship,  and  the  necessity  for  further  advance  to 
enable  the  ship  to  set  sail,  and  the  advance  of  40001.  for  that  purpose  by  the  plaintiff's, 
assigned  all  the  freight,  hire  and  passage-money,  and  earnings  of  the  said  ship  in  her 
intended  voyage  from  Port  Jackson  to  Liverpool,  with  a  proviso  for  redemption  if 
within  ten  days  after  arrival  the  40001.  should  be  repaid.  The  ship  sailed  and  arrived 
at  Liverpool.  After  the  ship  had  sailed,  the  agent  of  the  owners  received  on  behalf 
of  the  passage-money  of  some  passengers,  which  had  been  so  assigned,  bills  on  England, 
which  were  paid,  and  the  money  received  by  the  defendants,  before  the  ship  arrived  ; 
and  the  amount  of  these  bills  is  the  claim  in  this  action. 

Then,  did  the  power  of  attorney  authorize  the  assignment  of  the  passage-money  in 
question  *?  The  defendants  contend  that  the  power  to  mortgage  authorizes  only  the 
usual  mortgage  of  the  ship  itself,  with  the  usual  incident  that  the  earnings  should 
belong  to  the  mortgagor  till  the  mortgagee  should  take  possession  ;  and  that  there- 
fore a  mortgage  of  the  passage-money,  which  is  the  same  for  this  purpose  as  the  freight, 
creating  au  immediate  right  thereto,  was  beyond  the  power,  and  void. 

[358]  But  it  appears  to  us  that  the  power  is  not  restricted  in  the  manner  so 
contended  for.  The  context  shews  an  intention  to  impower  an  attornej'  to  do  all  the 
acts  which  the  owner  could  do  in  respect  of  selling  or  mortgaging  or  hypothecating, 
according  as  need  should  requiie ;  and  the  words  relating  to  mortgage  or  sale  are 
absolute  and  in  the  amplest  form.  If  it  is  objected  that  a  power  to  mortgage  the  ship 
does  not  extend  to  mortgage  the  fi-eight,  the  answer  is,  that  the  freight  is  for  many 
purposes  part  of  the  ship  insepaiably  appurtenant  thereto,  and  therefore  that  such  a 
power  as  this  to  mortgage  the  ship  extends  to  the  freight.  Thus,  an  assignment  of 
the  ship  passes  the  right  to  the  freight  then  in  progress  of  being  earned  to  the 
assignee  of  the  ship,  .so  that  a  subsequent  assignee  of  the  freight  takes  nothing,  because 
the  freight  appertains  to  the  ship :  Morrison  \.  Farsunif,  2  Taunt.  40t).  Also,  in  case 
of  separate  insurance  on  ship  and  freight,  and  separate  abandonments,  if  the  ship 
arrives  and  eai'us  freight,  the  abandonee  of  the  ship  takes  the  freight  as  part  of  the 
ship,  and  the  abandonee  of  freight  takes  nothing:  Care  v.  Davidson,  5  M.  ife  Selw.  79. 

If  it  is  objected  that  this  power  to  mortgage  must  be  restricted  to  a  mortgage 
leaving  the  earnings  to  belong  to  the  mortgagor  till  his  possession  is  changed,  the 
answer  is,  that  a  mortgage  of  a  ship  in  the  usual  terms  is  construed  to  have  that 
effect,  because  all  mortgages  ai'e  presumed  to  be  made  with  that  intention  unless  the 
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contnii'v  is  expressed.  For,  if  the  mortgagor  bears  the  expense,  it  is  thought  reason- 
able that  he  should  have  the  profits  till  the  mortgagee  intervenes  :  and  this  is  put  as 
the  ground  of  the  rule  in  all  the  cases  from  Cldnmry  v.  Biadhurne,  1  li.  Bl.  117,  n., 
3  Dougl.  391,  Gardner  v.  Cazenave,  above  cited. 

But  it  is  clear  also  that  the  need  of  the  ship  may  require  a  mortgage  of  the  freight 
and  other  earnings  to  [359]  accrue  in  the  course  of  the  voyage,  as  well  as  of  the  ship 
itself,  not  only  from  the  facts  of  the  present  case,  but  also  fi'om  those  of  many  lepoited 
cases.  In  Gardner  v.  Cazvnocc,  1  Hurlst.  &  N.  423,  it  is  said  in  the  judgment,  that, 
if  an  instrument  expressed  a  clear  intention  to  mortgage  the  accruing  freight,  ert'ect 
would  lie  given  to  that  intention.  But  the  instrument  there  was  constiued  not  to 
have  that  ett'ect,  where  the  ship  had  been  mortgaged  and  also  the  freight,  and  the 
freight  had  been  received  by  the  mortgagor.  The  question  was  raised  whether  the 
mortgagee  was  liable  for  nece.s.saries  supplied,  as  if,  he  had  been  owner  from  the 
beginning  of  the  voyage,  and  answered  in  the  negative  :  Jacksan  v.  rcrnon,  1  H.  B.  1 14. 
In  Me^taer  \.  Gilli;spie,  1 1  Ves.  621,  the  ship  and  freight  were  moi'tgaged  by  the  same 
instrument,  and  the  mortgagoi'  objectefl  that  the  instrument  was  null,  because  there 
was  uo  registry  ;  but  Lord  Eldon,  p.  629,  declares  that  the  mortgage  of  the  freight 
was  clearly  valid,  and  was  a  well-known  security  ;  and  he  granted  the  injunction 
prayed  for  by  the  mortgagee.  These  cases  shew  that  a  mortgage  may  create  a  right 
to  the  ship,  leaving  some  right  to  the  freight  in  the  mortgagor ;  or  it  may  create  an 
immediate  right  to  the  freight  in  the  mortgagee,  if  the  parties  so  intend  ;  and  that 
the  mortgage  of  the  ship  and  freight  may  be  in  the  same  or  a  separate  instrument. 

It  is  evident  that  the  need  of  the  ship  may  lie  such  that  the  voyage  would  lie  lost 
unless  an  advance  could  be  obtained  on  the  freight  :  and  there  is,  therefoi'e,  ground 
to  presume  that  the  owner,  giving  a  power  to  mortgage  in  ample  words,  would  intend 
to  authorize  a  form  of  mortgage  well  known  to  be  often  needed.  The  words  were 
understood  in  this  sense  by  the  parties  who  respectively  advanced  and  received  money 
upon  the  faith  of  such  undeistanding.  If  the  words  are  [360]  capalile  of  the  meaning 
so  attiiched  to  them,  we  ought  to  give  that  etl'ect  to  them  which  will  make  the  instru- 
ment valid.  And,  on  these  groin  ids,  we  consider  that  the  power  of  attorney  did 
authoiize  the  instiument  in  (|uestion. 

Then,  the  question  i-emains,  whether  the  instrument  o[)erated  to  pass  an  immediate 
right  to  the  passage-money  liefore  the  mortgagees  took  po.ssession  of  the  ship.  We 
think  it  did. 

The  words  express  an  intention  to  create  an  immediate  assignment,  and  ' 'le 
circumstances  indicate  that  the  woids  were  used  in  that  sense  ;  for,  it  is  a  further 
charge  beyond  the  mortgage  of  the  ship,  to  secure  a  further  advance  ;  and,  unless  it  is 
construed  to  gi\-e  an  immediate  right  to  the  passage-money  l)efore  taking  possession 
of  the  ship,  it  has  no  operation,  and  gives  no  fiuthei'  security.  Unless  it  is  construed 
to  give  a  right  to  the  passage-money  so  as  to  prevent  the  owner  or  his  agent  from 
receiving  that  pas.sage- money,  he  would  have  the  option  of  rendering  the  security  a 
nullity  by  receiving  all  for  him.seif.  If  he  assigned  a  right  to  the  money,  and  after- 
wards received  it,  to  defeat  the  operation  of  his  own  assiginnent,  we  think  the  money 
so  leccived  would  be  leceived  to  the  use  of  the  assignee  ;  and,  as  the  present  defen- 
dants have  the  same  rights  and  liabilities  as  the  owners  in  I'cspect  of  the  plaintiffs' 
claim,  we  think  that,  for  the  reasons  above  mentioned,  they  are  liable  to  the  plaintifls 
foi'  the  passage  nioni^y  which  they  have  received  on  behalf  of  the  owners.  Stniidiank 
V.  Sliepard  (luddcd  that  the  master  could  not  hypothecate  the  shi))  and  freight  and 
charge  the  owner  personally  in  the  same  instrument;  and  that  decision  binds  here,  so 
as  to  pre\ent  any  eftect  from  the  master  joining  in  the  instrinnent  hypothecating  the 
freight.  But  the  decision  goes  tio  further :  it  does  not  decide  that  the  owner  could 
not  hypothecate  [361]  the  shi])  and  freight,  and  bind  himself  personally  ;  and  hero 
the  owners  have  authorized  theii-  attorney  to  bind  them  by  any  instrunuiit  of 
hypothecation  by  which  they  could  bo  bound  themselves. 

Judgment  f(jr  the  nlaintitls. 
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Holmes  r.  Mitchell.     July  9th,  1859. 

[S.  C.  28  L.  J.  C.  P.  301  ;  6  Jur.  N.  S.  73.     Applied,  Sfteers  v.  ThirMehy, 

1897,  76  L.  T.  710.] 

Since  the  19  &  20  Vict.  c.  19,  s.  3,  though  piuol  evidence  may  supply  the  considera- 
tion for  a  guarantee,  it  cannot  be  admitted  to  explain  the  promise. — In  a  letter 
written  by  the  defendant  to  the  plaintiff,  relating  to  a  proposed  mortgage,  the 
following  words  are  not  a  suHieient  guai-antee  -vithin  the  4th  section  of  the  Statute 
of  Frauds, — "  I  will  take  any  responsibility  myself  respecting  it,  should  there 
be  any." 

This  was  an  action  upon  a  guarantee. 

The  tirst  count  of  the  declaration  stated  that  theretofore,  in  con.sideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  advance  and  lend  the  sum  of  4001.  to 
one  Hook  Spooner  and  one  William  Cubitt,  on  interest,  on  mortgage  of  certain  houses 
and  land  then  belonging  to  the  said  Hook  Spooner  and  William  Cubitt,  the  defen- 
dant undertook  and  promised  the  plaintiff  to  take  on  himself  any  responsibility  by  the 
said  Hook  Spooner  and  William  Cubitt  incurred  bv  the  plaintiff  by  reason  of  the  said 
loan  on  mortgage,  and  to  indemnify  and  protect  the  plaintiff  flora  and  against  all  loss, 
costs,  and  expenses  incurred  or  sustained  by  the  plaintiff  Ijy  reason  of  the  said  loan  on 
mortgage  :  Averment,  that  the  plaintiff,  relj'ing  on  the  said  undeitaking  and  promise 
of  the  defendant,  did  advance  the  said  sum  to  the  said  Hook  Spooner  and  William 
Cubitt,  at  interest,  on  the  security  of  a  mortgage  of  the  said  houses  and  land,  and  that 
afterwards,  and  before  the  commencement  of  this  suit,  the  said  principal  sum  and  a 
large  amount  of  interest  thei'eon  became  due  and  payable  by  reason  of  the  said  loan 
and  mortgage  from  the  said  Hook  Spooner  and  William  [362]  Cubitt  to  the  plaintiff, 
and  the  said  Hook  Spooner  and  William  Cubitt  made  default  in  payment  thereof,  and 
that  the  plaintiff  had  been  necessarily  put  to  heavy  and  great  costs  and  expenses  in 
tiying  to  obtain  payment  of  the  said  principal  and  interest  so  due  and  payable  as 
aforesaid,  liy  endeavouring  to  sell  the  said  houses  and  land  according  to  the  provisions 
of  the  said  mortgage,  and  otherwise,  ami  that  the  .said  houses  and  land  were  of  much 
less  value  than  the  said  principal  sum  so  lent  as  aforesaid,  and  altogether  insufhcient 
to  indemnify  the  plaintiff  from  and  against  the  loss,  charges,  and  expenses  of  and 
relating  to  the  said  loan  :  Breach,  that  the  defendant,  although  often  requested  so  to 
do,  and  although  all  conditions  precedent  had  been  fulKlled,  and  everything  had 
happened  to  enable  the  plaintiff  to  maintain  this  action,  did  not  nor  would  discharge 
the  said  responsibility  of  the  .said  Hook  Spooner  and  AVilliam  Cubitt  to  the  plaintiff 
in  respect  of  the  said  loan  on  mortgage,  and  did  not  nor  would  indemnify  and  protect 
the  plaintiff  against  the  loss,  costs,  and  expenses  incurred  or  sustained  hy  him  by 
reason  of  the  said  loan,  and  did  not  nor  would  pay  to  the  plaintiff  the  said  pi-incipal 
and  interest  and  the  said  costs  and  expenses  incurred  and  sustained  by  the  plaintiff  as 
aforesaid,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to  do,  and  the  same 
were  still  due  and  payable  to  the  plaintiH. 

The  second  count  was  substantially  the  same  as  the  tirst,  but  stated  the  considera- 
tion for  the  defendant's  promise  to  be  a  transfer  of  4001.  stock  In'  the  plaintiff  to  the 
said  Hook  Spooner  and  William  Cubitt :  and  the  third  count  alleged  the  consideration 
to  be  the  loan  of  money  generally  to  Spooner  and  Cubitt. 

The  defendant,  amongst  other  pleas,  pleaded  a  denial  of  the  alleged  promise ; 
whereupon  issue  was  joined. 

[363]  The  cause  was  tried  before  Channell,  B.,  at  the  Bristol  Summer  Assize.s, 
1858,  when  the  following  facts  appeared  in  evidence  : — The  plaintiff  having  a  sum  of 
4001.  in  the  funds,  was  advised  by  the  defendant  to  lend  it  on  mortgage  to  two 
persons  named  Hook  Spooner  and  William  Cubitt,  who  carried  on  business  as  buildeis, 
upon  the  security  of  certain  leasehold  premises  belonging  to  them  ;  the  defendant 
assuring  the  plaintiff  that  he  would  incur  no  risk,  as  the  security  was  good  foi'  (JOOl., 
and  telling  him  that,  if  Spooner  and  Cubitt  would  not  take  less  than  (iOOl,  he,  the 
dcfenclant,  would  himself  advance  2001.  to  make  up  the  required  amount.  The  defen- 
dant further  promised  to  see  his  solicitor,  Mr.  Lyne,  upon  the  matter  :  and  shortly 
aftei'wards  he  addressed  the  following  letter  to  the  plaintiff": — 
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"Enfield  Highway,  October  21,  1856. 

"Dear  Ch.arles, — I  saw  Mr.  Lyne  this  morning,  and  I  told  him  he  had  better  call 
on  you,  as  he  seemed  very  anxious  to  have  the  mortgage  completed,  and  I  thought  he 
offered  very  fair ;  but  do  a.s  you  please  about  it.  I  will  kike  any  responsibility 
myself  respecting  it,  should  there  be  an}'.  "  W.  MITCHELL." 

Shortly  after  the  receipt  of  this  letter,  Mr.  Lyne  called  on  the  plaintiff  and  told 
him  that  Spooner  and  Cubitt  would  be  content  to  t;ike  the  4001.,  and  the  plaintiff 
consei}ted  to  lend  it.  Accordingly,  he  sold  out  the  4001.  stock,  and  advanced  the 
proceeds  to  Spooner  and  Cubitt  upon  the  security  Ijefore  mentioned  at  61.  per  cent, 
interest, — solely  upon  the  faith  of  the  defendants  letter  of  the  21st  of  October,  lf<56. 

The  interest  was  not  paid  when  it  became  due,  and  the  security  turned  out  to  be 
very  inadequate,  and  the  plaintiff  sustained  a  considerable  loss,  to  recoup  himself 
which  he  brought  this  action  against  the  defendant. 

[364]  It  was  objected  on  the  part  of  the  defendant  that  the  evidence  did  not 
sustjiin  the  declaration  ;  and  the  learned  Baron,  being  of  this  opinion,  nonsuiterl  the 
plaintiff, — reserving  him  leave  to  move  to  enter  a  verdict  (for  such  sum  as  should  be 
assessed  by  an  aibitrator  to  be  chosen  between  the  parties),  if  the  court  should  be  of 
opinion  that  there  wa.s  evidence  to  support  the  contract  alleged  in  either  count  of  the 
declaration  ;  the  court  to  be  at  liberty  to  draw  such  inferences  from  the  facts  as  a 
jury  might  have  di'awn. 

Edwards,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi,  against  which 

Karslake  (with  whom  was  Collier,  Q.  C),  in  Easter  Term  shewed  cause.  There 
was  no  consideration  for  the  defendant's  promise.  The  3rd  section  of  the  19  & 
20  Vict.  c.  97  {a),  although  it  dispenses  with  the  necessity  of  shewing  a  consideration 
upon  the  face  of  the  document,  does  not  dispense  with  the  existence  of  a  good  con- 
sideration. There  was  no  request  by  the  defendant  to  the  plaintiff'  to  advance  the 
4001.  ;  but  merely  a  recommendation  to  him  to  see  Mr.  Lyne  and  endeavour  to  get  61. 
per  cent,  for  his  money.  The  letter  is  a  mere  ofi'er  to  become  responsible  :  there  was 
no  acceptance  of  the  guarantee  by  the  plaintiff.  In  this  respect  the  case  is  almost 
identical  with  M'fvn-  [365]  v.  Rkhanhoii,  1  M.  &  Selw.  557.  There,  a  paper  writing 
was  given  by  the  defendant  to  A.  (to  whose  house  the  plaintitis  had  declined  to 
furnish  goods  on  their  credit  alone)  to  this  effect, — "  1  understand  A.  &  Co.  have 
given  you  an  order  for  rigging.  &c.  I  can  assure  you,  from  what  I  know  of  A.'s 
honor  and  probity  you  will  be  perfectly  safe  in  crediting  them  to  that  amount :  indeed, 
I  have  no  objection  to  guarantee  you  against  any  loss  from  giving  them  this  credit." 
This  paper  was  handed  over  by  A.  to  the  plaintiffs,  together  with  a  guarantee  from 
anothei'  house,  which  they  required  in  addition,  and  the  goods  were  thereupon 
furnished.  It  was  held  that  the  paper  did  not  amount  to  a  guarantee,  there  being 
no  notice  given  by  the  plaintiffs  to  the  defendant  that  they  accepted  it  as  such,  or 
any  consent  of  the  defendant  that  it  should  be  a  conclusive  guarantee.  Lord  I'lileu- 
borough,  in  delivering  the  judgment  of  the  coui-t,  says  :  "  We  do  not  know  on  what 
kind  of  previous  application  the  defendant  signed  it,  nor  is  there  any  suljseqneut 
circumstance  stated  in  the  case  from  wiiich  it  can  Ijc  collected.  The  paper,  theiefore, 
must  be  construed  according  to  the  plain  natural  import  of  its  terms.  Tlie  import 
is,  that  the  party  signing  it  understood  that  Anderson  &  Co.  had  given  an  order  for 
goods  amounting  to  about  40001.  ;  that  this  order  remained  nne.vecnteil  ;  and  then, 
iw  if  a  question  had  been  put  to  the  defendant  respecting  the  honor  and  probity  of 
Anderson  &  Co.,  the  defendant  saj's, — I  can  assure  you,  from  what  I  know  of  Anderson, 
you  will  be  perfectly  safe  in  crediting  them  to  that  amount ;  and  then  he  adds,  -  indeeil, 
1  have  no  objection  to  guarantee  you  against  any  loss  from  giving  them  this  credit; 
which  words  import,  that,  if  application  were  made,  he  would  guarantee  :  but  no 
sub.seiiuent  application  was  made ;  indeed,  it  appears  that  a  guarantee  was  obtjiined 

(a)  Which  enacts  that  "no  special  promise  to  be  made  by  any  person  aflei-  the 
passiTig  of  this  act,  to  answer  for  the  debt,  default,  or  nii.scarriage  of  another  i>er.son, 
being  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  by  him  thereunto  lawfully  authorized,  shall  be  deemed  invaliti  to  su])i)ort 
an  action,  suit,  oi'  other  proceeding  to  charge  the  [)erson  by  wliom  sneli  pi'omise 
.shall  have  been  made,  liy  reason  only  that  the  eonsidci'atiiiu  for  such  promi.se  does 
not  appear  in  writing  or  by  necessary  inference  from  a  written  document.  " 
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from  [366]  another  house.  A  considerable  period  elapsed,  and  it  was  not  made 
known  to  the  defendant  until  the  failure  of  Anderson  &  Co.  that  his  paper  had  ever 
been  communicated  to  the  plaintiffs.  Considering  this  a  mere  overture  to  guarantee, 
it  appears  to  us  that  the  defendant  ought  to  have  had  notice  that  it  was  so  regarded, 
and  meant  to  be  accepted,  or  that  there  should  have  been  a  subsequent  consent  on 
his  part  to  convert  it  into  a  conclusive  guarantee."  So,  in  Mozlci/  v.  Tinkler,  1  C.  M. 
&  K.  692,  a  guarantee  was  given  in  the  following  fomi, — "  T.  infoinis  me  that  you 
are  about  publishing  an  arithmetic  for  him.  I  have  no  objection  to  being  answerable 
as  far  as  501.:  for  my  reference,  apply  to  B."  signed  "  G.  T."  This  memorandum 
was  forwarded  to  the  plaintiffs,  who  never  communicated  their  acceptance  of  it  to 
G.  T.  In  an  action  against  the  latter  on  the  guarantee,  it  was  held  that  the  plaintiffs, 
not  having  proved  any  notice  of  acceptance  to  the  defendant,  were  not  entitled  to 
recover.  Lord  Abinger  says:  "The  case  of  M'lver  v.  Mkhaidson  in  not  so  strong  as 
the  present  to  shew  that  there  was  intended  to  be  a  suspension  until  something  further 
should  be  done  T  hat  case  has  never  been  impugned,  and  the  present  comes  clearly 
within  the  principle  there  established.  The  transaction  cannot  be  tortured  into  a 
consummate  and  perfect  contract.  The  contract  was  not  complete  till  notice." 
[Willes,  J.,  referred  to  Andrews  v.  Garratt,  ante,  vol.  vi.,  p.  2G'2.]  In  Gauitl  v.  Hill, 
1  Stark.  X.  P.  C.  10,  it  was  held  that  a  written  proposal  to  paj^  a  moiety  of  the  debt 
of  another,  if  the  creditor  would  at  a  specified  time  of  meeting  accept  the  proposal 
and  discharge  the  delrtor,  is  not  binding  unless  the  creditor  accede  to  the  terms  in 
writing.  So,  in  Symmons  v.  Want,  2  Staik.  X.  P.  C,  371,  in  an  action  on  a  guarantee, 
the  plaintiff  gave  in  evidence  a  letter  in  the  handwriting  of  the  defendant,  but  without 
date,  in  which  the  latter  stated, — "I  have  no  objection  to  guarantee  the  pay-[367]- 
ment  of  the  rent,  as  far  as  that  of  each  quarter,  during  Mr.  T.  Want's  continuance 
in  possession  :  "  he  also  proved  that  T.  Want  rented  certain  premises  from  him :  and 
it  was  held,  on  the  authority  of  Atlrer  v.  liiiJiardson,  that  this  was  not  sufficient, 
without  shewing  that  the  plaintiff"  accepted  the  defendant's  offer. 

Edwai-ds  and  Holl,  in  support  of  the  rule.  Before  the  statute  19  &  20  Vict.  c.  97, 
to  establish  a  guarantee,  the  plain titt'  was  bound  to  prove  both  the  consideration  and 
the  promise  by  written  evidence  :  now,  howevei-,  the  consideration  may  be  proved 
by  parol,  though  the  promise  must  still  be  evidenced  by  writing.  [Byles,  J.  The 
whole  of  the  promise  must  still  appear  in  writing.]  Xo  doubt.  Here,  the  whole 
promise  is  in  writing.  [Willes,  J.  Does  it  not  come  to  this,  that  the  memorandum 
which  would  before  have  satisfied  the  17th  section  of  the  Statute  of  Frauds,  will  now 
satisfy  the  4rth  section  ?]  Yes.  [Byles,  J.  The  3rd  section  of  the  19  iV  21)  Vict.  c.  97, 
does  not  make  a  promise  good  which  was  not  good  before.  Can  the  verbal  considera- 
tion be  imported  into  the  promise  !]  The  consideration  may  be  attached  to  the  promise 
by  parol  [Byles,  J.  You  want  to  incorporate  the  parol  consideration  into  the 
written  promise.  This  you  cannot  do.]  Here  is  a  clear  and  distinct  promise.  The 
writing  is  only  a  part  of  the  contract :  to  make  it  complete,  it  is  necessary  to  prove 
consideration.  1  hat  may  be  done  by  parol.  [Byles,  J.  Formerly,  the  consideration 
in  writing  might  be  looked  at,  not  only  to  support,  but  to  e.xplain  the  promise.  But 
the  parol  consideration  cannot  be  looked  at  to  explain  the  piomise.]  If  that  be  the 
true  construction  of  the  3rd  section  of  the  19  &  20  Yict.  c.  97,  the  benefit  it  confers 
is  shadowy  indeed.  [Cockbui-n,  C.  J.  The  statute  intended  to  exclude  parol  testimony 
as  to  the  terms  of  the  promise  itself.  The  con-[368]-struction  you  contend  for  would 
raise  a  conflict  of  parol  testimony  as  to  the  limit  of  the  guarantee,  which  would  be 
getting  on  the  debateable  ground  from  which  the  statute  intended  to  exclude  you. 
Is  not  the  Statute  of  Frauds  inexorable  in  that !]  The  court  will  fail  to  carry  out  the 
intention  of  the  legislature,  if  less  efi'ect  be  given  to  the  parol  evidence  of  the  considera- 
tion than  was  given  before  when  the  evidence  of  the  consideration  and  of  the  promise 
were  both  in  writing.  In  Chitty  on  Contracts,  6th  edit.  p.  -l-ie,  it  is  said :  "A  guarantee 
will  he  good,  although  it  may  be'doubtful  whether  it  referred  to  a  past  or  a  future  credit, 
— provfded  it  appear  from  all  the  circumstances  of  the  transaction  that  the  parties 
contemplated  the  latter.  And,  in  such  cases,  evidence  is  admissible  to  shew  what 
the  transaction  reallv  was,"— citing  Colboiirn  v.  JJaicson,  10  C.  B.  765  ;  Skele  v.  Hoe, 
14  Q.  B.  431,  Edivards  v.  Jcrons,  8  C.  B.  436,  GohkJiede  v.  Swnn,  1  Exch.  154,  Broom 
V.  Batchelar,  1  Hurlst.  &  X.  255,  Bufrher  v.  Stcwirl,  11  M.  &  W.  fS57,  and  Haifih  v. 
Brooks,  10  Ad.  &  E.  309.  In  JVilson  v.  Hart,  7  Taunt.  295,  1  J.  B.  Moore,  45,  it  was 
held  that  the  Statute  of  Frauds  does  not   exclude  parol  evidence  that  a  written 


7  C  B.  (N.  S.) 369.  HOLMES    I'.  MITCHELL  859 

contract  for  the  sale  of  goods,  purporting  to  be  made  between  A.,  the  seller,  and  B., 
the  buyer,  was  on  H.'s  part  made  by  him  only  as  agent  for  C.  In  the  case  of  a  deed, 
you  may  shew  a  consideration,  although  none  appears  upon  the  face  of  the  deed  : 
Mildimtii's  aisi;.,  1  Co.  Rep.  175  a.  [Willes,  J.  Where  one  consideration  is  recited, 
you  may  shew  another  which  is  not  inconsistent  with  the  deed.  Thus,  in  Tidl  v. 
Parklt,  M.  ik  M.  47'2,  where  a  deed  purported  to  be  made  "  in  consideration  of 
esteem  for  A.  T.,  and  for  divers  other  good  considerations,"  it  was  held  that  evidence 
was  admissiljle  to  .shew  that  it  was  made  in  consideration  of  an  intended  marriage 
with  A.  T.  A  deed  is  nut  within  the  Statute  of  Frauds.  [369]  That  statute  only 
applies  to  instruments  which  were  binding  by  reason  of  the  consideration  appearing 
in  writing.]  The  cases  upon  the  subject  of  the  admissibility  of  extrinsic  evidence  to 
explain  a  will  are  alluded  to  in  the  judgment  of  Tindal,  C.  J.,  in  Miller  v.  Travers, 

8  Bingh.  244,  1  M.  &  Scott,  342.  In  Shmirede  v.  Cheek,  1  Ad.  &  E.  57,  3  N.  &  M.  866, 
the  plaintitts  brought  assumpsit  on  the  following  guarantee, — "  You  will  be  so  good 
as  to  withdraw  the  promissory  note,  and  I  will  see  you  at  Christmas,  when  you  shall 
receive  from  me  the  amount  of  it,  together  with  the  memorandum  of  my  son's,  making 
in  the  whole  451."  A  piomissory  note  for  351.,  made  by  the  defendant's  son,  and 
pa^-ablc  to  the  plaintiff,  was  proved  at  the  trial ;  but  not  the  memorandum.  The 
guarantee  was  proved,  and  a  subsequent  admission  by  the  defendant  that  he  had  to 
pay  the  plaintiff  451.  due  fiom  his  son.  It  was  held, — first,  that  the  plaintiff  was  not 
ijound  to  produce  the  memorandum, — secondly,  that  the  consideration,  viz.  the  with- 
drawing of  the  note,  was  sufficiently  stated  to  satisfy  the  Statute  of  Frauds,  though 
the  amount  and  maker's  name  were  not  specified  ;  theie  being  no  evidence  of  any 
other  note  to  which  the  agreement  could  apply.  Parke,  J.,  in  the  course  of  the 
argument  there  says, — "A  guarantee  is  to  receive  its  application  from  the  state  of 
facts  as  shewn  in  evidence."  [Crowder,  J.  Bateman  v.  Phillips,  15  East,  272,  is  stronger 
in  your  favoi-  than  Hhortrede  v.  Cheek. 

Cur.  adv.  vult. 

Wilj.i.VMS,  J.,  delivered  the  judgment  of  the  court : — 

The  question  in  this  case  is  whether  in  a  letter  written  by  the  defendant  to  the 
plaintiff  i-elating  to  a  proposed  mortgage,  the  fcdlowing  words  are  a  sufficient  guarantee 
within  the  4th  section  of  the  Statute  of  Friuds, — "I  will  take  any  responsibility 
myself  rospectiug  it  should  there  be  any." 

[370]  It  will  be  observed,  that,  at  the  time  the  letter  was  written,  no  mortgage 
existed.  The  letter  is  silent  as  to  the  sum  to  be  advanced,  as  to  the  rate  of  interest, 
as  to  the  nature  of  the  security,  whethei'  a  mortgage  in  fee  or  for  years,  and  as  to 
the  land  to  be  charged.  The  letter,  if  read  by  itself  without  reference  to  any 
previous  conversation.s,  would  be  a  promi.se  to  i)c  responsilile  for  any  sum  of  money, 
however  large,  at  any  rate  of  interest,  secured  by  any  kind  of  mortgage,  on  any  land, 
with  any  title.  That,  however,  would  be  an  uni'easonable  construction,  and  is  not  its 
true  mcaTiing ;  it  evidently  refers  to  [)revious  conversations  in  which  these  particulars 
were  sup])licd.  The  whole  promise,  tlicroforc,  is  not  in  writing,  as  the  statute  reipiires 
that  it  should  be.  It  cannot  1)C  mailc  out  without  reference  to  previous  conversations. 
In  Sliiiiirnli-  \.  I'hrek,  1  Ad.  &  E.  57,  3  N.  &  M.  tsGG,  and  in  lld/eiiinn  v.  I'hUlips, 
15  Kast,  472,  an  existing  document  or  an  existing  debt  was  referred  to  in  the  writing, 
.so  that  evidence  of  oral  statements  was  not  necessary  to  explain  the  promise. 

The  recent  statute  19  &  20  Vict.  c.  97,  s.  3,  it  is  true,  abrogates  the  rule  laid 
down  in  IVain  v.  Il^adteiv,  5  East,  17,  and  enables  a  party  to  give  parol  evidence  of 
the  consideiation  for  a  guarantee.  But  a  consideration  cxpiesscfl  in  writing  formerly 
discharged  twf)  otlices,  it  sustained  the  ])romis(!  and  nn'ght  also  explain  it.  Now,  how- 
ever, parol  cviilence,  though  it  may  supply  the  consideration,  caiuiot  go  fiutiuM',  and 
explain  the  ])romise. 

We  thcrefoi'c  think  the  ruling  of  the  learned  judge  at  the  trial  was  correct,  and 
the  rule  must  be  dischaiged. 

Rule  discharged  {«). 

(a)  See  the  remarks  of  Williams,  J.,  upon  the  case  in  The  North  Staffordshire 
Railwdii  I'miijxiny  v.  I'eke,  1  Ellis,  B.  l<i  E.  1002. 
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[371]     Pollen  and  Wife  v.  Brewer,  Clerk.     May  26th,  1859. 

[S.  C.  1  L.  T.  9 ;  6  Jur.  N.  S.  .509.     Considered,  Hi'ddall  v.  Maitland,  1881, 

17  Ch.  D.  174:.] 

Pending  a  negotiation  for  an  assignment  of  a  lease,  A.  was  (as  the  jury  found)  let 
into  possession  of  the  premises  as  tenant  of  some  kind.  The  negotiation  going  ofi", 
B  (the  landlord)  demanded  the  key,  and  wrote  to  A.  telling  him  that  he  never 
intended  to  let  him  into  possession  at  all,  and,  A.  refusing  to  go  out,  B.  entered  and 
forcibly  expelled  him  and  his  family,  in  the  doing  of  which  the  plaintitl'  and  his 
wife  were  assaulted  : — Held,  that,  although  the  plaintiff  was  entitled  to  recover 
damages  for  the  assaults,  he  was  not  entitled  to  damages  for  the  expulsion, ^his 
tenancy  being  at  the  most  a  tenancy  at  will,  and  that  having  been  properly  deter- 
mined. 

The  first  count  of  the  declaration  charged  an  assault  on  the  female  plaiutift',  the 
second  (which  was  abandoned  at  the  trial)  the  like  with  an  allegation  of  loss  of  service, 
&c.,  the  third  an  assault  upon  the  male  plaintift',  the  fourth  breaking  and  entering  the 
plaintiff's  dwelling-house  and  forcibly'  expelling  him  and  his  wife  and  family,  and  the 
fifth  was  trover. 

The  defendant  pleaded  not  guilty. 

The  cause  w.as  tried  before  Williams,  J.,  at  the  sittings  at  Westminster  after  last 
Term.  The  plaintiff'  swore,  that,  in  May,  1858,  he  entered  into  a  negotiation  with 
the  defendant  for  an  assignment  of  a  lease  of  certain  premises  which  the  defendant 
held,  that  the  defendant  agreed  to  let  him  into  possession,  and  gave  him  the  key, 
and  that  shortly  afterwards  the  defendant  went  to  the  premises  with  two  men,  and 
assaulted  the  plaintiff"  and  his  wife,  and  turned  them  and  their  children  and  furniture 
into  the  street. 

The  defendant  denied  that  he  had  ever  agreed  to  let  the  premises  to  the  plaintiff', 
but  stated  that  he  gave  him  the  key  for  the  puipose  of  enabling  his  agent  to  inspect 
the  premises.  He  also  denied  the  alleged  assaults,  and  proved  that,  the  plaintiff 
having  refused  to  re-deliver  possession  of  the  premises  to  him  on  demand,  he  entered 
and  expelled  him. 

The  jury,  however,  found  that  there  was  a  tenancy  of  some  sort,  and  that  the 
alleged  assaults  were  committed  ;  and  the}'  found  for  the  plaintiffs  on  the  first  count 
20s.  damages,  on  the  third  count  -lOs.,  and  on  the  fourth  count  251.  The  learned 
judge  reserved  leave  to  the  defendant  to  move  to  reduce  the  damages  bj'  the  last- 
mentioned  sum,  if  the  court  should  think  [372]  there  was  anj'  evidence  of  a  deter- 
mination of  the  tenancj'. 

J.  Jones,  in  Trinity  Term  last,  mo^'ed  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence ;  or  to  reduce  the  verdict  by  the  25l.  given  for  the 
expulsion,  on  the  giound  that  the  plaintiff"  was  a  trespasser  after  the  demand  of  posses- 
sion. He  submitted,  that,  at  the  most,  the  plaintiff'  was  tenant  at  will,  no  terms  having 
been  concluded  ;  and  that,  upon  his  refusal  to  re-deliver  possession  on  demand,  he 
became  a  trespasser  and  might  lawfully  be  expelled.  [Williams,  J.  It  was  not 
pretended  that  Pollen  had  any  estate.  I  do  not,  however,  think  we  can  disturb  the 
verdict  upon  the  evidence  ;  but  j'ou  may  take  a  rule  to  reduce  the  damages.] 

Milward  now  shewed  cause.  The  object  of  this  rule  is,  to  question  the  propriety 
of  the  decision  in  the  case  of  Newtan  v.  Harkiud,  1  M.  &  G.  644,  1  Scott,  N.  K.  474, 
where  it  was  held  by  a  majoritj^  of  this  court,  that,  where  a  tenant  remains  in  posses- 
sion after  the  expiration  of  his  term,  his  landlord  is  not  justified  in  expelling  him  by 
force,  in  order  to  regain  possession.  That  case  has  never  been  overruled ;  and  this 
court  will  not  now  overrule  it,  but  leave  that  to  be  done  by  a  court  of  error.  Here 
there  might  be  a  question  whether  the  plaintiff  was  not  tenant  at  will  when  he  was 
expelled.  1  here  was  no  formal  determination  of  the  will.  All  that  was  proved  was, 
that  the  keys  had  been  sent  for  by  the  defendant,  but  the  plaintiff'  refused  to  give 
them  up.  [Byles,  J.  The  plaintifi' was  clearly  a  trespasser.  Erie,  C.  J.  The  cjuestion 
is  whether  as  a  jury  we  can  infer  that  the  plaintiff'  was  in  with  the  consent  of  the 
landlord.  The  reservation  was,  to  reduce  the  damages  by  the  251.,  if  there  was  any 
evidence  that  [373]  the  will  was  determined.  I  think  there  was,  and  that  the  land- 
lord had  a  right  to  enter  and  turn  the  plaintifi'  out.]     The  determination  of  the  will  is 
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a  question  of  intention  ;  and  the  defendant  could  not  he  assumed  to  intend  to  deter- 
mine a  tenancy  the  existence  of  which  he  denied. 

Jones  was  not  called  upon  to  support  the  rule. 

Erle,  U.  J.  I  am  of  opinion  that  this  rule  must  he  made  ahsolute  to  reduce  the 
verdict  hy  2.51.,  the  amount  of  damages  found  upon  the  fourth  count.  It  is  clear  that 
the  plaintiff  had  at  the  utmost  only  the  interest  of  a  tenant  at  will.  I  incline  to  think- 
that  the  defendant  never  intended  to  create  even  that  limited  interest :  hut  the  jury 
have  found  it.  The  defendant,  having  a  right  to  determine  the  plaintiff's  possession 
at  any  moment,  sent  to  demand  the  key,  telling  the  pl.-iintiff  at  the  same  time  (hy 
letter)  that  he  was  in  against  his  will.  I  am  of  opinion  that  either  of  the.se  was  a 
sufficient  intimation  to  the  plaintiff"  that  he  was  no  longer  tenant  at  will,  and  that  his 
continuance  of  the  possession  was  without  a  shadow  of  right,  and  therefore  that  the 
defendant  was  justified  in  treating  him  as  a  trespasser  and  removing  him  from  the 
premises.  There  was  abundant  evidence  that,  at  the  time  of  the  expulsion,  the  plain- 
tiff was  on  the  premises  without  any  right.  I  therefore  think  the  rule  must  be  made 
absolute. 

^^'ILLIAMS,  J.  I  also  think  there  was  sufficient  evidence  of  a  determination  of  the 
will,  and  consequently  that  the  plaintiffs  are  not  entitled  to  recover  damages  for  the 
expulsion. 

Crowijek,  J.  I  am  of  the  same  opinion.  I  do  not  see  what  more  the  defendant 
could  do  than  he  did  to  determine  what  the  jury  have  found  to  he  a  tenancy  at  [374] 
will.  It  is  said  that  there  was  no  proper  determination  of  the  tenancy,  because  the 
demand  of  possession  or  the  key,  was  accompanied  by  an  a.ssertion  that  there  never 
was  any  tenancy  at  all.  I  do  not,  however,  see  how  that  can  cut  down  the  evidence 
of  determination.  The  defendant  demands  the  key,  then  a  correspondence  ensues, 
and  then  be  makes  an  entry.  This  was  a  clear  intimation  to  the  plaintiff'  of  his 
election  to  determine  any  right  he  might  have. 

Byles,  J.  I  also  am  clearly  of  opinion  that  the  rule  to  reduce  the  damages  should 
be  made  absolute.  I  have  nothing  to  add  to  what  has  fallen  from  the  rest  of  the 
court. 

Rule  absolute. 


Fitzgerald  and  Others  v.  Dressler.     Nov.  18,  1859. 

[S.  C.  29  L.  J.  G.  P.  113;  5  Jur.  N.  S.  598.  Referred  to,  Jlmder  v.  Kingham,  18G2, 
13  C.  B.  N.  S.  354;  Suthn  v.  G-ret),  [1894]  1  Q.  B.  288.  Discussed,  Hdrbunj  India 
Rubber  Comb  Compani/ v.  Martin,  [1902]  1  K.  B.  787.  See  />«('//.<  v.  Ihti^well,  [1913] 
2  K.  B.  57.] 

A.  through  the  agency  of  B.,  a  broker,  sold  a  parcel  of  linseed  to  C,  who  through 
the  same  broker  sold  at  an  increased  price  to  D.  The  time  for  1).  to  pay  the  price 
was  to  arrive  before  that  fixed  for  the  payment  by  C.  I),  sent  a  clerk  to  the 
lirokei'  for  the  delivery  order  for  the  seed.  The  broker  took  him  to  A.,  fioTU  whom 
the  (derk  obtained  the  order  upon  the  faith  of  his  engagement  that  1).  would  pay 
A.  for  the  seed.  D.  on  the  following  day  sent  the  broker  a  chc()iie  foi-  9001.  on 
account,-  the  precise  quaTitity  not  having  then  been  ascertained.  L'pon  the  seed 
being  afterwards  measured,  it  was  found  that  the  amount  payal)le  to  A.  under  his 
contract  with  C.  was  9711.  15s.  6d. — In  an  action  by  A.  against  1).  to  recover  the 
diticrciice  between  that  sum  and  the  9001.  cheque: — Held,  that  the  agreement  by 
D.'s  clerk  was  not  a  contract  or  promise  to  pay  the  debt  of  a  third  person  within  the 
4th  section  of  the  Statute  of  Fiauds,  the  seed,  the  giving  uj)  the  delivery  order  for 
which  was  the  consideration  for  that  proini.se,  being  the  property  of  D.,  subject  only 
to  A.'s  lien  for  the  contiact  |)ricc.  -But  held,  by  Williams,  .1.,  Crowder,  .J.,  and 
Willes,  J.  (C'ockbuin,  C.  J.,  dissenting),  that,  there  being  no  evidcniH!  that  D.'s  clerk 
had  comnuinicated  to  him  the  liargaiu  he  had  made  with  A.'s  clerk  when  he  oljtaincd 
the  delivery  oider,  D.  was  not  lial)le. 

The  first  count  of  the  declaration  was  for  money  which  the  defendant  .-igreed  with 
the  plaintill's  to  pay  to  the  plaintiffs,  in  considcr.ition  that  the  piaiMtill's,  at  his  request, 
and  with  tlie  consent  of  the  purchasers  from  the  plaintiffs  of  certain  goods  upon  which 
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for  the  [375]  price  thereof  the  phiintifi's  had  a  lien,  delivered  the  said  goods  to  the 
defendant. 

There  were  also  counts  for  goods  sold  and  delivered,  for  interest,  and  for  money 
due  on  accounts  stated. 

The  defendant  pleaded  never  indebted,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London  after  Hilary 
Term,  1858,  when  evidence  to  the  following  ettect  was  given  on  the  part  of  the 
plaintiffs  : — 

On  the  25th  of  September,  1855,  the  plaintifts,  who  carried  on  business  under  the 
firm  of  Greenhill  &  Co.,  and  were  the  importers  of  a  cargo  of  linseed  then  on  its 
way  from  Calcutta  in  a  ship  called  the  "  Pequot,"  sold  such  linseed  to  Messrs.  Haakman 
&  Co.,  through  Messrs.  Dale,  Morgan,  &  Co.,  brokers  of  the  city  of  London,  under 
the  following  contract : —  , 

"London,  "i-Sth  September,  1855. 

"Sold  this  day  for  Messrs.  (ireenhill  &  Co.  to  Messrs.  Haakman,  Jansen,  &  Co., 
the  contents  [G.  &  Co.]  682  bags  Calcutta  linseed,  expected  to  arrive  per  'Pequot' 
from  Calcutta,  warranted  of  sound  merchantable  quality  and  of  fair  average  of  this 
season's  shipments  made  at  that  port,  at  74s.  per  quarter,  duty  free  ;  to  be  worked  and 
paid  for  in  fourteen  daj's  from  laiidnig  after  arrival  here,  in  ready  money,  allowing 
2^  per  cent,  discount.  Should  the  quality  of  the  linseed  on  arrival  here  not  turn  out 
equal  to  the  warranty  specified  above,  be  sea  or  otherwise  damaged,  or  out  of  condition, 
this  contract  is  not  to  be  cancelled  on  that  account,  but  the  same  to  be  taken  with  an 
allowance,  to  be  fixed  by  the  brokers." 

(Signed)        "  Dale,  Morgan,  &  Co.,  brokers." 

On  the  6th  of  November,  1855,  and  before  the  arrival  of  the  linseed,  Messrs.  Dale, 
Morgan  &  Co.  re-sold  it  for  Messrs.  Haakman  &  Co.  to  William  Schenk,  at  the 
increased  price  of  75s.  3d.  per  quarter.  The  contract  [376]  of  such  re-sale  to  Schenk 
was  in  other  respects  similar  to  the  contiact  of  sale  to  Messrs.  Haakman  &  Co. 

On  the  28th  of  December,  1855,  and  after  the  arrival  of  the  ship,  but  before  any 
part  of  the  said  linseed  had  been  landed  or  worked,  Messrs.  Dale,  Morgan,  &  Co. 
re-sold  the  linseed  for  Schenk  to  the  defendant  according  to  the  following  contract : — 

"  London,  28th  December,  1855. 

"  Sold  this  day  for  William  Schenk,  Esq.,  to  Mr.  Gustavus  Dressier  the  contents 
[G.  &  Co]  six  hundred  and  eighty-two  bags  Calcutta  linseed  ex  'Pequot' lying  in 
the  London  Docks,  of  sound  merchantable  quality,  per  .sample,  at  77s.  per  quarter, 
to  be  worked  and  paid  for  in  fourteen  days,  in  ready  money,  allowing  2A  per  cent, 
discount.  Any  damaged  seed  or  sweepings  in  the  above  parcel  of  linseed  to  be  taken 
with  an  allowance,  to  be  fixed  by  the  brokers." 

(Signed)        "  Dale,  Morgan,  &  Co.,  brokers." 

It  appeared,  that,  on  the  2nd  of  January,  1856,  Lindsey  Harvey,  one  of  the  defen- 
dant's junior  clerks,  who  was  onl}^  aged  about  sixteen,  applied  on  behalf  of  the 
defendant  to  Mr.  Morgan  for  a  delivery  order  for  the  said  linseed,  when  Mr.  Morgan 
asked  if  he  had  brought  the  monej'  for  it,  to  which  Harvey  answered  "  No  " ;  that 
Mr.  Morgan  then  sent  him  with  one  of  Dale,  Morgan,  &  Co.'s  clerks  to  the  office  of 
the  plaintifts,  where  they  saw  one  Gardiner,  who,  upon  Harvey's  stating  that  he  had 
come  for  the  delivery  order,  asked  Harvey  if  he  had  brought  a  cheque,  and,  finding 
that  he  had  not,  told  him  that  before  the  plaintifts  parted  with  the  order  they  should 
recjuire  the  money. 

According  to  the  plaintitls'  evidence,  it  appeared  that  Gaidiner  then  went  and  con- 
sulted the  plaintift',  Mr.  Greenhill,  as  to  whether  he  would  take  the  clerk's  promise  to 
pay,  and,  obtaining  his  assent,  Gardiner  asked  Harvey  whether  the  defendant  would 
pay  for  the  [377]  seed,  and,  on  Harvey's  answering  "  Yes,"  Gardiner  handed  to  him 
the  order,  which  was  in  the  following  terms  : — 

"  To  the  Superintendent  of  the  London  Docks.  "  1st  January,  1855. 

"  Sir, — Please  to  deliver  to  Messrs.  Dale,  Morgan,  &  Co.  the  under-mentioned 
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packages  ex  '  Fequot '  fiom  Madras,  entered  by  ourselves  IStli  December,  1855.     All 
charges,  and  rent,  if  incurred,  to  prompt,  to  be  paid  by  our  deposit  account. 

"  Marks,  [G.  &  Co.]. 

"  Particulars.  The  contents  of  si.\  hundred  and  eighty-two  bags  of  linseed 
(6S-.'  bags)."  (Signed)         "  P.  pro  Greenhill  &  Co., 

"  Thomas  (Jardiner." 

Gardiner  stated  that  the  order  had  been  made  out  by  him  on  the  first  of  Jaiuiary, 
and  it  was  dated  by  :nistake  1855  for  1S56. 

It  further  appeared  that  Harvey,  on  obtaining  the  order,  took  it  to  Mr.  Morgan 
for  his  indorsement,  and  that  Mr.  Morgan,  on  being  informed  by  Harvev  that  he 
held  promised  that  the  defendant  should  pay  for  the  seed,  and  that  he  had  obtained 
the  order  by  that  promise,  indorsed  the  order  in  the  name  of  his  firm,  and  handed  it 
to  Hai'vey.  This  indorsement  was  necessary  to  enable  the  defendant  to  make  use  of 
the  order.  It  was  as  follows : — "  Deliver  to  Gustavus  Dressier  or  order.  Dale, 
Morgan,  &  Co." 

On  the  following  day,  viz.  the  .'Jrd  of  January,  the  defendant's  cheque  for  9001. 
was  received  by  Dale,  Morgan,  &  Co.,  on  account  of  the  linseed. 

Ml'.  Moigan  stated,  that  he  indorsed  the  delivery  order,  and  handed  it  to  Harvey, 
on  his  informing  him  he  had  obtained  it,  and  that  he  did  not  hand  it  to  him  in 
exchange  for  the  said  cheque  for  !)00l.  ;  but  he  added  [378]  that  he  should  have 
indorsed  the  order  independently  of  Harvey's  representations,  and  that  he  would  have 
given  credit  to  his  possession  of  it.  At  this  time  the  linseed  had  not  been  landed  or 
paid  for;  and  the  precise  (juantity  of  it  had  not  been  ascertained.  After  the  said 
delivery  order  had  been  indorsed  and  handed  to  Harvey,  it  was  indorsed  by  Mr. 
Dumas,  the  defendant's  managing  clerk,  and  handed  to  the  superintendent  of  the  docks. 
The  said  lin.seed  was  afterwards  landed  and  measured,  and  ultimately  delivered  to  the 
defendant's  ordeis.  On  the  measuring  being  completed,  Messrs.  Dale,  Morgan,  ik  Co. 
sent  to  the  defendant,  on  the  11th  of  Jaiuiary,  1856,  an  account,  from  which  it 
appeared  that  the  contents  of  the  6S'2  Ijags  of  linseed  were  277-1  quarters,  and  that, 
after  allowing  for  rlamaged  seed  and  sweepings,  the  sum  payable  by  the  defendant 
was  10171.  10s.  4d.,  against  which  credit  was  given  for  the  9001.  cheijue  as  paid  on 
account.  It  appealed,  however,  that  this  9001.  was  not  credited  by  Messrs.  Dale, 
Morgan,  &  Co.  to  the  plaintiils  or  to  Schenck,  l)ut  that  the  plaintift's  had  received 
at  ditleront  times  from  Messrs.  Dale  various  sums  on  account  of  the  seed,  amounting 
altogether  to  9001. 

The  price  p.-ivable  to  the  plaintift's,  according  to  the  terms  of  the  first-mentioned 
contract,  was  9711.  15s.  Gd.,  and  at  the  trial  the  plaintift's  claimed  711.  15.s.  6d.,  lieing 
the  ditt'cienec  between  such  9711.  15s.  6d.  and  the  amount  of  the  said  cheque. 

It  appear(Kl  that  Schenck  had  failed  about  the  end  of  January,  1856,  and  that 
there  were  at  that  time  outstanding  accounts  and  contracts  between  him  and  the 
defendant. 

Evidence  was  given  on  the  ])art  of  the  defendant,  that,  at  the  time  when  he  received 
the  flelivcry  order,  he  did  not  know  that  Messrs.  Ilaakman  had  anything  to  do  with 
the  seed,  or  that  the  jjlainl ill's  were  the  im-[379]-portcrs,  or  what  were  the  tci-ms  of 
the  plaintift's' contract  with  Messrs.  Ilaakman.  It  also  apiicarcd  from  tluMlofcndaiit's 
evidence,  that  the  defendant  had  sold  some  lin.seed  to  Messis.  .Soanics,  which  had 
not  at  that  time  arrived,  and  that  there  was  a  pressing  necessity  for  him  to  obtain 
delivery  of  the  linseed  in  (piestion,  for  the  purpose  of  delivering  it  to  Messrs.  Soamcs 
in  lieu  of  that  which  he  had  sold  to  them. 

It  was  denied  by  the  dcfcndantand  his  witncs.ses  that  Harvey  had  been  authorized 
either  by  the  defendant  or  Dumas  to  make  any  contract  with  the  [jlaiiitift's  at  all  :  but 
it  was  admitted  that  Dumas  was  the  person  who  sent  Har\ey  for  the  delivery  order, 
telling  him  to  follow  it  up  and  get  the  onler,  and  that  Dumas  had  authority  to  act 
for  the  defendant  in  such  matters. 

It  also  appeared  that  the  defendant  knew  of  the  sending  of  the  clii'qiu^  and  that 
he  had  been  consulted  about  it  on  tlu^  morning  of  the  .'{rd  of  Jaiuiary,  and  had 
ordered  it  to  be  written  out ;  and,  according  to  the  evidence  on  the  i)art  of  the 
defendant,  it  was  sent  the  same  day  the  order  was  obtained,  for  the  |)ur|)()se  of 
getting  such  order,  and  was  given  by  Harvey  to  Mr.  Morgan,  in  exchange  for  such 
order. 
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It  was,  however,  admitted  by  Harvey,  that,  when  he  first  went  to  Messrs.  Dale, 
Morgan,  &  Co.'s  office,  he  was  informed  that  the  order  was  with  the  importers,  and 
that  he  might  on  that  occasion  have  been  informed  who  the  importers  were,  and  tliat 
they  would  not  part  with  the  order  without  a  cheque  ;  and  that  he  might  have  told 
this  to  his  emplo3'ers. 

It  was  objected  at  the  trial  by  the  counsel  for  the  defendant,  that  there  was  no 
evidence  of  any  authority  from  the  defendant  to  ilarvey  to  make  the  contract  relied 
upon  by  the  plaintiff's,  and  that  any  such  authority  was  completely  negatived  by  the 
evidence  on  the  part  of  the  defendant  ;  and  it  was  also  objected  [380]  that  the  contract, 
if  any,  was,  to  pay  Haakman's  debt,  and  that  there  was  no  contract  in  writing  to 
satisfj'  the  Statute  of  Frauds. 

The  learned  judge,  however,  declined  to  withdraw  the  case  from  the  jury  :  and 
his  Lordship  left  it  to  them  to  say  whether  the  defendant  had  by  himself  or  by  any 
one  having  authority  to  act  for  him,  promised  the  plaintiff's  to  pay  the  price  payable 
to  them  for  the  linseed,  or  ratified  any  such  promise  made  by  Harvey. 

The  jury  found  this  in  favor  of  the  plaintiffs,  and  thereupon  a  verdict  was  entered 
for  them  for  7)1.  15s.  6d.,  with  leave  to  the  defendant  to  move  the  court  on  the  above 
points  so  taken  by  the  defendant's  counsel, — the  court  being  at  liberty  to  draw  infer- 
ences of  fact  from  the  evidence  not  inconsistent  with  the  finding  of  the  jury,  and,  if 
necessary,  to  amend  the  declaration. 

In  pursuance  of  the  leave  so  reserved,  the  defendant  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on  the  ground 
that  there  was  not  sufficient  evidence  that  the  contract  relied  upon  by  the  plaintiff's 
was  authorized  by  the  defendant ;  that  the  contract  should  have  been  in  writing  :  and 
that  there  was  no  proof  of  the  goods  having  been  delivered  to  the  defendant  as 
alleged  in  the  first  count. 

Pigott,  Serjt.,  and  Kemplay,  in  Hilary  Term,  1858,  shewed  cause.  The  first  ques- 
tion is  whether  there  is  any  evidence  that  Harvey,  the  defendant's  clerk,  made  the 
promise  declared  on.  It  was  expressly  sworn  bj^  Gardinei',  the  plaintitt"s  clerk,  that 
he  only  consented  to  hand  over  the  delivery  order  for  the  linseed  to  Harvey  upon  his 
making  the  promise  to  pay  the  contract  price  ;  and,  although  Harvey  denied  it,  it  was 
for  the  jury  to  say  which  of  the  two  they  believed. 

The  next  question  is  whether  the  defendant  autho-[381]-rized  Harvey  to  make  the 
contract,  or  ratified  it  when  made.  There  was  abundant  evidence  to  warrant  the  jury 
in  inferring  that  Harvey,  on  his  return  to  the  defendant's  counting-house  with  the 
order,  communicated  to  Dumas,  the  managing-clei'k,  as  it  was  his  duty  to  do,  the  con- 
dition upon  which  he  obtained  it,  and  that  Dumas  by  sending  the  cheque  ratified  and 
confirmed  Harvey's  act.  Having  already  sold  the  linseed  at  an  advanced  price,  it  is 
obvious  that  the  defendant  had  a  strong  interest  in  affirming  what  his  clerk  had  done. 

The  only  remaining  question  is,  whether  the  case  falls  within  the  4th  section  of 
the  Statute  of  Frauds,  which  provides  that  no  action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriages of  a  third  person,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  oi'  some  other  person  thereunto  by  him  lawfully 
authorized.  The  statute  is  confined  to  cases  where  the  answering  for  the  debt, 
default,  or  miscarriage  of  another  simpliciter  is  the  subject  of  the  promise,  and  has  no 
application  to  a  case  like  this,  where  the  defendant  has  an  interest ;  as,  where  the 
promise  is  made  for  the  purpose  of  relieving  property  in  which  he  is  interested  from 
a  lien  or  charge.  The  rule  is  so  stated  in  the  notes  to  Forth  v.  Stanton,  1  Wms.  Saund. 
211  e.  where  the  learned  editor  observes, — "There  is  considerable  difficulty  in  the 
subject,  occasioned  perhaps  b}'  unguarded  expressions  in  the  reports  of  the  different 
cases ;  but  the  fair  result  seems  to  be,  that  the  question  whether  each  particular  case 
comes  within  this  clause  of  the  statute  oi-  not,  depends  not  on  the  consideration  for 
the  promise,  but  on  the  fact  of  the  original  party  remaining  liable,  coupled  with  the 
[382]  absence  of  any  liability  on  the  part  of  the  defendant  or  his  property,  except  such 
as  arises  from  his  express  promise.'  In  Jl'illiams  v  Leper,  3  Burr.  1886,  A.,  being 
indebted  for  rent,  assigned  his  eft'ects  to  the  defendant  in  trust  for  his  creditors  ;  the 
defendant  advertized  a  sale,  and,  on  the  landlord's  threatening  to  distrain  the  efl'ects, 
promised,  that,  if  he  would  not  distrain,  he  the  defendant  would  pay  the  rent :  and 
it  was  held  that  this  promise  need  not  be  in  writing.     Lord  Mansfield  said:  "The 
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landlord  had  a  legal  pledge.     He  enters  to  distrain  :  he  has  the  pledge  in  his  custody. 
The  defendant  agrees  '  that  the  goods  shall  he  sold,  and  the  plaintiff  paid  in  the  first 
instance.'     The  goods  are  the  fund.     The  question  is  not  between  Taylor  (the  tenant) 
and  the  plaintiff.     The  plaintiff  had  a  lien  upon  the  goods.     Leper  was  a  trustee  for 
all  the  ereditoi's,  and  was  oliliged  to  pay  the  landlord,  who  had  the  prior  lien.     This 
has  nothing  to  do  with  the  Statute  of  Frauds.     It  is  rather  a  fraud  in  the  defendant 
to  detain  the  4-51.  from  the  plaintiff,  who  had  an  original  lien  upon  the  goods."     This 
was  confirmed  hy  Lord  Ellenborough  in  Houlditch  v.  Milne,  3  Esp.  N.  P.  C.  86,  where 
it  was  held,  that,  if  a  tradesman,  having  goods  in  his  possession  upon  which  he  has  a  lien, 
parts  with  those  goods  on  the  pi'omise  of  a  third  person  to  pay  the  demand,  such  promise 
is  not  within  the  Statute  of  Frauds.     [C'rowder,  J.     That  case  is  the  subject  of  some 
disparaging  remarks  in  the  notes  to  Forth  v.  Stanton.]     It  is  not  necessary  to  contend 
that  the  decision  in  Houlditch  v.  Milne  proceeded  on  the  correct  ground.     [Willes,  J., 
referred  to  G-regson  v.  Euck,  4  Q.  B.  737.]     In  Coutuiier  v.  Hadie,  8  E.Kch.  40,  the  plaintiff's, 
merchants  at  Smyrna,  chartered  a  vessel  to  proceed  to  Salonica,  and,  having  there  loaded  a 
cai'go  of  Indian  coi'n,  to  proceed  to  a  safe  port  of  the  United  Kingdom.     The  plaintiffs 
[383]  shipped  at  Salonica  11 80  quarters  of  Indian  corn  ;  and  on  the  22nd  of  February, 
1848,  accordingly  the  master  signed  a  bill  of  lading  making  the  corn  deliverable  "to 
order  of  the  plaintift's,  or  to  their  assigns,  he  or  they  paying  freight  as  percharterparty." 
The  plaintiff's  indorsed  the  bill  of  lading  and  sent  it  together  with  the  charter-party  to  B., 
their  London  agent,  with  orders  to  sell  the  cargo  on  their  account;  and  they  also, 
through  B.,  insured  the  cargo  "at  and  from  Salonica  to  the  port  of  discharge  in  the 
United  Kingdom,"  &c.,  "corn  warranted  free  from  average,  unless  general  or  the  ship 
should  be  stranded."     On  the   1st  of  May,  1848,  B.  employed  the  defendants,  corn- 
factors  in  London,  to  sell  the  cargo,  and  sent  them  the  bill  of  lading  indorsed,  the 
charterparty,  and  policy  of  insurance ;  and  they  advanced  6001.  on  the  cargo.     The 
custom  of  corn-factors  is  to  sell  under  a  del  credere  commission,  and,  when  so  selling, 
not  to  inention  the  purchaser.     On  the  1.5th  of  May,  184~<,  the  defendants  sold  the 
cargo  to  C,  and  sent  him  a  bought  note,  which  stated  that  he  had  bought  of  them 
"1180  quarters  of  Salonica  Indian  corn  of  fair  aveiage  quality  when  shipped,  at  27s. 
per  quarter,  free  on  board,  and  including  freight  and  insurance  to  a  safe  poit  in  the 
United  Kingdom  ;  payment  at  two  months  from  this  date,  upon  handing  over  shipping 
documents."     On  the  same  day  the  defendants  wrote  to  B.  advising  him  of  the  sale, 
but  without  making  any  mention  of  the  purchaser  or  of  commission.     The  vessel  sailed 
from  Salonica  on  the  23rd  of  February  ;  and,  having  met  with  tempestuous  weather, 
the  cargo  became  so  heated  and  fermented  that  the  vessel  was  obliged  to  put  into 
Tunis  Bay,  where  the  cargo,  having  been  surveyed,  was  found  unfit  to  be  carried 
furthei',  and  on  the  24th  of  .\pril  it  was  sold.     On  the  23rd  of  May,  C.  gave  the  defen- 
dants notice  that  he  repudiated  the  contract,  on  [384]  the  ground  that  the  cargo  did 
not  exist  at  the  time  of  the  sale  to  him.     In  March,  1849,  (J.  became  bankrupt.     The 
plaintifi's  brought  the  present  action  against  the  defendants  to  recover  the  price  of  the 
caigo,  and  declared  specially  on  a  del  credere  guarantie  :  and  it  was  held  that  the 
defendants  were  responsil)le  hy  reason  of  theii'  del  credere  commission,  although  there 
was  no  guarantee  in  wiiting  signed  by  them,  .since  this  was  ?iot  an  undertaking  to  pay 
the  debt  of  another  within  the  4th  section  of  the  Statute  of  P^rauds.     In  giving  the 
judgment  of  the  court  u])on  this  point,  I'arke,  B.,  says:  "Doubtless,  if  the  defendants 
had  ffir  a  per-ocntage  guaranteed  the  debt  owing,  or  poiformanco  of  the  contract  by 
the  vendee,  being  totally  uncoiniected  with  the  .sale,  tiiey  would  not  be  liable  without 
a  note  in  writing  signed  liy  thoni  ;  but,  being  the  agents  to  negotiate  the  sale,  the 
comnnssion  is  paid  in  rcsi)ect  of  that  enipioynicnt ;  a  higher  I'cward  is  paid  in  considera- 
tion of  their  taking  groatei'  care  in  sales  to  their  customers,  and  precluding  all  (piestion 
whethei'  the  loss  arose  from  negligence  or  not,  and  also  for  assuming  a  greater  share 
of  responsibility  than  ordinary  ag(!nts,  namely,  responsibility  for  the  solvency  and  per- 
formance of  their  contracts  by  their  ventlees.     This  is  the  main  object  of  the  reward 
being  given  to  them  ;  and,  though  it  may  terminate  in  the  liability  to  pay  the  debt  of 
another,  that  is  not  the  immediate  object  for  whicii  the  consideration  is  given  ;  and 
the  case  resembles  in  this  lespect  those  of  irUliami:  v.  Leper,  3  Burr.  18f<6,  and  CadVmg 
V.  Aubert,  2  East,  325.     We  entirely  adopt  the  reasoning  of  an  Amei-ican  judge  (Mr. 
Justice  Cowen),  in  a  very  able  judgment  on  this  very  point  in  H'olff  v.  Kejipel,  .5  Hill, 
N.  Y.  Rep.  458  "  (a).     Although  the  decision  in  that  case  was  reversed  by  tlio  E.xchequer 

(a)  See  the  judgment,  8  Exch.  56  (c). 
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Chamber  i»ee  !)  Excli.  102)  [385]  upon  another  point  (the  decision  of  the  Exchequer 
Chamber  being  affirmed  by  the  House  of  Lords, — 5  House  of  Lords  Cases,  673),  the 
ruling  of  the  court  below  upon  this  point  remains  untouched.  In  Eadioood  \.  Kenyan, 
11  Ad.  &  E.  438,  3  P.  &  D.  276,  it  was  held  that  the  4th  section  of  the  statute  contem- 
plates onl3'  promises  made  to  the  person  to  whom  another  is  liable  ;  and  therefore  a 
promise  by  the  defendant  to  the  plaintiff  to  pay  A.  B.  a  debt  due  from  the  plaintiff  to 
A.  B.  is  not  within  the  statute.  [Williams,  J.  The  statute  only  applies  where  the 
promise  is  made  to  the  person  entitled  to  the  money.]  The  test  suggested  in  the 
notes  to  Farth  v.  Stanton,  is  well  illustnited  by  the  case  of  Green  v.  C'resswcJl,  10  Ad.  & 
E.  453,  li  P.  &  D.  430,  coupled  with  Thomas  v.  Cook,  »  B.  &  C.  728,  3  M.  &  R.  444. 
In  the  former  of  these  cases  it  was  held,  that,  if  the  plaintiff  becomes  bail  to  a  stranger, 
in  consideration  of  the  defendant's  request  and  of  the  defendant's  promising  him  to 
indemnify  him  the  plaintiH'  against  the  consequences,  no  action  lies  upon  such  promise, 
unless  it  be  in  writing;  and  the  court  refused  to  assent  to  the  doctrine  laid  down  in 
Thomas  v.  Cook,  that  a  promise  to  indemnify  does  not  fall  within  the  words  or  policy 
of  this  statute.  JFiUiams  v.  Leper,  3  Burr.  1886,  was  recognized  and  acted  upon  in 
Bamptcm  \.  Paulin,  4  Bingh.  264,  12  J.  B.  Moore,  497,  and  in  Ethvards  v.  Kelly,  6  M. 
&  Sehv.  204.  In  Hargreaves  v.  rarsoiis,  13  M.  &  \V.  561,  the  defendant  and  P.  agreed 
for  the  sale  by  P.  to  the  defendant  of  the  "  put  or  call "  of  50  foreign  railway  shares, 
at  a  certain  price  per  sh;ire  piemium,  at  any  time  on  or  before  the  18th  of  Febiuar}', 
1844.  Before  that  day,  the  defendant  agreed  to  re-sell  the  option  to  the  plaintiff,  and 
to  guarantee  the  performance  of  the  agreement  by  P.  On  the  1 6th  of  February,  the 
plaintiff  called  the  shares  (i.e.  required  [386]  the  delivery  of  them  puisuant  to  the 
agreement),  but  it  was  at  the  same  time  verbally  agreed  between  the  defendant  and  P. 
that  they  should  be  delivered  by  P.  to  the  plaintiff,  not  on  the  1 8th  of  February,  but 
on  the  2nd  of  March,  at  Paris.  And  it  was  held  that  this  was  not  an  agreement  by 
the  defendant  to  be  answeiable  for  the  default  of  P.,  but  an  original  promise  by  the 
defendant  for  the  deliveiy  of  the  shares  by  P.,  for  which  a  note  in  writing  was  not 
required  by  the  Statute  of  Frauds.  WiUiams  v.  Le2)er  and  all  the  other  authorities 
upon  the  subject  ai-e  commented  upon  by  Chief  Baron  Brady  in  Fennell  v.  Mulcahij, 
8  Irish  Law  Rep.  434.  There,  the  plaintiff  having  distrained  the  goods  of  his  tenant, 
in  consideration  that  he  would  withdraw  the  distress,  the  defendant  undertook  by 
parol  to  pay  the  amount  of  the  I'ent  due  ;  the  distress  was  thereupon  withdrawn,  and 
the  goods  left  in  the  possession  of  the  tenant :  and  it  was  held  that  this  was  a  collateral 
undertaking  to  pay  the  debt  of  another,  and,  not  being  reduced  to  writing,  was  void 
hy  the  Statute  of  Frauds.  After  referring  to  inUiams  v.  Leper,  3  Buit.  1886,  2  Wils. 
308,  Bampton  v.  Paulin,  4  Bingh.  264,  12"j.  B.  Moore,  497,  Edwards  v.  Kelly,  6  M.  & 
Selw.  204,  Head  \.  Nash,  1  Wils.  305,  Castling  v.  Anhert,  2  East,  325,  Tomlinson  v.  Gell, 
6  Ad.  &  E.  564,  1  N.  &  P.  588,  Kirkham  v.  il/ar/er,  2  B.  k  Aid.  613,  Thomas  v.  JRUiams, 
10  B.  &  C.  664,  5  M.  &  R.  625,  lionlditch  v.  Milne,  3  Esp.  N.  P.  C.  86,  and  Green  v. 
CressweU,  10  Ad.  &  E.  453,  2  P.  &  D.  430,  and  to  the  notes  in  1  Wms.  Saund.  211  b.  c, 
the  learned  judge  says, — "  The  first  question  here  then  is,  what  liability  has  the  defen- 
dant incurred  ?  Plainly  none,  except  on  this  promise.  He  did  not  become  a  trustee 
or  bailiff  for  the  plaintiH.  No  goods  were  left  in  his  hands,  out  of  the  produce  of 
which  he  was  to  pay  this  debt."  In  Fennell  v.  Hhtlcahi/,  the  whole  benefit  was  to  go 
to  the  debtor.  [387]  In  Jl'illiams  v.  Leper,  the  party  making  the  promise  had  an 
interest  in  the  goods.  This  clearly  is  not  the  case  of  a  promise  to  pay  the  debt  of  a 
third  person  :  it  was  a  mere  bargain  between  the  plaintiff  and  the  defendant  (who  had 
an  interest  in  the  goods)  iirespective  of  the  debt  of  the  third  party.  And  by  the 
passing  of  the  delivery  order  to  the  defendant,  Haakman  &  Co.  were  discharged. 
Ronnce  v.  IVoodyard,  8  Law  Times,  186,  cited  on  mo\ing, — wheie  it  was  held,  that  a 
promise  to  guarantee  certain  arrears  of  rent,  in  consideration  of  the  landlorfl's  with- 
drawing a  distiess,  was  a  promise  to  answer  for  the  debt  of  another  within  the  4th 
section  of  the  Statute  of  Frauds, — is  to  all  intents  and  purposes  the  same  as  L^ennell  v. 
Muleahy.  Clancy  v.  Piejott,  2  Ad.  &'E.  473,  4  Nev.  &  M.  496,  and  Gull  v.  Lindsay, 
4  Exch.  45,  also  cited  on  the  motion,  have  no  material  bearing  upon  the  question. 

Montagu  Chambers,  Q.  C,  and  Garth,  in  support  of  the  rule.  There  was  no 
evidence  to  go  to  the  jury  of  any  authoritj'  in  Harvey,  the  clerk,  to  make  the  promise 
he  did  ;  nor  was  there  any  evidence  that  the  fact  of  that  promise  having  been  made 
was  ever  communicated  to  the  defendant  or  to  his  managing  clerk,  or  that  it  received 
his  confirmation. 
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Then,  this  was  a  promise  to  answer  for  tlie  debt,  default,  or  miseari'iage  of  a  third 
person,  within  the  Ith  section  of  the  Statnte  of  Frauds.  The  sum  payable  to  Fitz- 
gerald &  Co.  as  the  price  of  the  linseed  was  a  debt  due  to  them  fi'om  HcuUvman  ife  Co.  ; 
and  the  consideration  for  letting  the  defendant  have  the  delivery  order,  was,  his 
promise  to  pay  that  del)t.  There  was  no  debt  due  from  the  defendant  to  Fitzgerald 
&  Co.  Almost  all  the  authorities  are  discussed  in  Fcnncll  v.  Mulailii/,  which  is  pre- 
cisely in  point,  and  clearly  distinguishable  from  JFiUiums  v.  Leper,  and  that  class  [388] 
of  cases.  The  true  rule  is  that  laid  down  in  the  notes  to  Forth  v.  Stanton,  1  ^\'ms. 
Saund.  211  d.,  211  e.,  which  the  learned  editor  sums  up  with  these  observations, — 
"There  is  considerable  dirticulty  in  the  subject,  occasioned  perhaps  by  unguarded 
expressions  in  the  leports  of  the  ditl'erent  cases  ;  but  the  fair  result  seems  to  be, 
that  the  (piestion  whether  each  particular  case  comes  within  this  clause  of  the 
statute  or  not,  depends,  not  on  the  consideration  for  the  promise,  but  on  the  fact 
of  the  original  pai-t\'  remaining  liable,  together  with  the  absence  of  any  liability  on 
the  part  of  the  defendant  or  his  property,  e.veept  such  as  arises  from  his  express 
promise."  [Williams,  J.  Was  not  the  defendant's  property  subject  to  the  plaintiff's 
lien  in  this  case !]  That  was  not  an  obligation  afiecting  the  property  itself  in  rem. 
fVilliams  v.  Leper  is  the  authority  upon  which  all  the  modern  cases  rest.  There,  the 
tenant  was  insolvent,  and  had  conveyed  all  his  effects  for  the  benefit  of  his  creditors. 
The  defendant  was  employed  to  sell  the  goods.  The  landlord  came  to  distrain 
them  for  arrears  of  rent ;  whereupon  the  defendant  promised  him,  that,  if  he  would 
desist  from  so  doing,  he  would  pay  him  the  amount.  The  goods  thus  continued  in 
the  defendant's  hands  chaiged  with  the  debt.  Lord  Mansfield  says  :  "The  landlord 
had  a  legal  pledge.  He  enters  to  distrain  :  he  has  the  pledge  in  his  custod}'.  The 
defendant  agrees  that  the  goods  shall  be  sold,  and  the  plaintiff'  paid  in  the  first  insbmce. 
The  goods  are  the  fund.  The  question  is  not  between  Taylor  (the  tenant)  and  the 
plaintilf  (the  landlord).  The  plaintiff  had  a  lien  upon  the  goods.  Leper  (the  defen- 
dant) was  a  trustee  for  all  the  creditors,  and  was  obliged  to  pay  the  landlord,  who  had 
the  prior  claim.  This  has  nothing  to  do  with  the  Statute  of  Frauds."  And  \\'ilmot,  J., 
says:  "This  case  is  not  within  the  spirit  or  meaning  of  the  act.  The  [389]  tenant 
was  here  the  original  delitor.  The  plaintiff  had  two  remedies  against  him.  The 
defendant  (meaning  'the  tenant')  made  a  bill  of  sale  of  the  goods  liable  to  the 
plaintilfs  distress.  The  plaintiff  is  in  possession  of  the  goods ;  having  entered  with 
intent  to  distrain  them.  Leper  was  the  agent  of  the  creditors.  He  makes  this 
promise  in  oixler  to  discharge  the  goods  of  this  distress.  I  consider  this  distress  as 
being  actually  made.  Leper  says,  '  If  you  will  quit  the  goods  and  disin>-uniber  the 
fund,  I  will  pay  you.'  Leper  became  the  bailitl'  of  the  landlord  :  and,  when  he  had 
sold  the  goods,  the  money  was  the  landloi'd's  in  iiis  own  baililfs  hands."  Bainpton  v. 
I'aulm,  4  J)ingh.  2(J4,  12  .1.  B.  Moore,  497,  proceeded  upon  the  same  ground,  and  was 
decided  upon  the  authority  of  WiUiams  v.  Leper.  Eilward-i  v.  Kelli/,  G  M.  it  Selw.  204, 
likewise  proceeded  upon  the  same  principle.  Lord  P^Uenborough  there  says  :  "Perhaps 
this  case  might  be  distinguishable  from  that  of  irHliiuDs  w  Leper,  \{  the  goods  dis- 
trained had  not  been  delivered  up  to  the  defendants.  But  here  was  a  deliverv  to 
them  in  trust,  in  effect,  to  raise  by  sale  of  the  goods  sufficient  to  satisfy  the  plaintiff's 
demand  :  the  goods  were  put  into  their  possession  subject  to  this  trust.  So  that,  in 
substance,  this  was  an  undertaking  by  the  defendants  that  the  fund  should  bo  available 
for  the  purpose  of  lii|uidatiMg  the  ai'reai-s  of  rent.  There  was,  therefore,  a  considera- 
tion for  this  promise,  partly  falling  within  the  authority  of  U'llliants  v.  Leper,  partly 
within  that  of  Reml  v.  Nash.,  1  Wils.  .'JOS."  In  Castliuii  v.  A%ihert,  2  East,  .'525,  the 
])laintitl',  a  bi-oker,  having  a  lien  on  certain  policies  of  insurance  cff'erterl  for  his  prin- 
cipal, for  whom  he  had  given  his  acceptances,  the  defendant  promised  that  he  would 
provide  for  the  paynient  of  those  acceptances  as  they  became  due,  upon  the  plaintiff 
giving  up  to  him  such  policies,  in  order  that  he  might  receive  for  the  princijjal  [390] 
the  money  due  thereon  from  the  underwiiter.s  ;  which  was  accoi-dingly  done,  and  the 
money  was  afterwai-ds  received  by  the  defendant :  and  it  was  held  that  this  was  not  a 
promise  for  the  debt  or  default  of  another  within  the  Sbitute  of  Frauds.  ]„iwrence,  J., 
there  says  :  "This  is  to  be  considered  as  a  purchase  by  the  defenilant  of  the  jilaintiff's 
interest  in  the  ])olieies.  It  is  not  a  bare  (jrcnnise  to  the  creditor  to  pay  the  debt  of 
another  due  to  him,  but  a  promise  by  the  defendant  to  pay  what  the  plaintitl'  would 
be  liable  to  pay,  if  the  plaintill'  would  fu?iiisii  him  with  the  means  of  doing  so." 
Bird  V.  Gammon,  5  Scott,  213,  ;!  N.  0.  883,  was  a  case  of  trust.     [Williams,  J.    There, 
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Lloyd,  the  original  debtor,  was  discharged  by  the  transaction.]  Yes.  As  to  HouhUfch 
V.  Milne,  3  Esp.  N.  P.  C.  86,  that  case  is  only  to  be  supported  on  the  ground  stated 
in  the  notes  to  Forth  v.  Stanton,  1  Wms.  Saund.  211  d.,  viz.  that  the  work  was  originally 
done  upon  the  defendant's  order.  In  Walker  v.  Tai/loi;  6  C.  &  P.  752,  the  widow  of 
a  publican  employed  an  undertaker  to  conduct  the  funeral  of  the  deceased,  and 
deposited  with  him  the  beer  and  spirit  licences  of  the  house  as  a  security  for  the  pay- 
ment of  his  bill.  A.,  one  of  the  firm  of  the  distillers  who  supplied  the  house  with 
spir-its,  by  ariangement  with  the  widow,  took  out  administration  ;  B.,  the  other  partner 
in  the  firm,  promised  the  undertaker  that,  if  he  would  give  up  the  licenses  to  him,  he 
would  pay  his  bill  for  the  funeral.  It  was  held  that  the  undertaker,  having  given  up 
the  licenses  to  B.,  might  recover  his  bill  against  B.,  although  the  widow  was  his 
original  employer,  and  although  he  had  made  out  his  account  charging  the  adminis- 
trator as  his  debtor.  Tindal,  C.  J.,  said  :  "  It  is  a  new  contract  under  a  new  state  of 
circumstances.  It  is  not  '  I  will  pay,  if  the  debtor  cannot ; '  but  it  is  '  in  consideration 
of  that  which  is  an  advantage  to  me,  I  will  pay  you  this  [391]  money.'  There  is  a 
whole  class  of  cases  in  which  the  matter  is  excepted  from  the  statute,  on  account  of  a 
consideration  arising  immediately  between  the  parties.  It  is  a  new  contract :  it  has 
nothing  to  do  with  the  Statute  of  Frauds  at  all."  C'outvrier  v.  Hastic,  8  Exch.  40, 
5  House  of  Loids  Cases,  673,  was  the  case  of  a  del  credere  agent,  and  not  of  a  promise 
simpliciter  to  answer  for  the  debt  of  another.  What  is  the  natui-e  of  the  promise  herel 
To  constitute  a  promise  to  answer  for  the  debt  of  another,  must  it  not  be  a  promise  to 
pay  the  same  amount  and  under  the  same  conditions  as  the  original  debtor  was  liable 
to  ?  Here,  the  debt  due  from  Haakman  A;  Co.  was  not  at  the  time  ascertained  :  it  was 
not  even  ascertainable  ;  for,  the  linseed  had  not  been  measured.  The  giving  up  of  the 
lien  does  not  take  the  case  out  of  the  statute,  unless  it  were  under  such  circumstances 
as  would  bring  it  within  the  rule  in  Williams  v.  Leper,  3  Burr.  1886.  [Williams,  J. 
Was  not  the  property  here  subject  to  the  lien '?]  The  question  is  whether  the  property 
was  subject  to  pay  the  amoiuit  after  the  promise.  [Williams,  J.  irHliartis  v.  Lepej; 
if  looked  at  closely,  was  within  the  statute.  The  threat  to  distrain  was  treated  as 
tantamount  to  an  actual  distress.  The  court  got  the  case  out  of  the  statute  by  saying 
it  was  a  purchase  by  the  party  of  a  lien  upon  his  own  property.  That  is  this  case. 
In  Eihvards  v.  Kelly,  6  M.  &  Selw.  204,  the  promise  was  absolute.]  There,  the  defen- 
dant had  no  interest  in  the  goods.  The  present  case,  it  is  submitted,  is  clearly  dis- 
tinguishable from  all  the  others. 

CoCKBlTRN,  C.  J.  Two  points  have  been  made  in  this  ease, — first,  that  there  was 
no  evidence  of  authority  on  the  part  of  the  defendant's  clerk,  Haivej',  to  make  the 
promise  upon  which  the  defendant  is  sought  to  be  made  liable,  that  is,  that  there  was 
no  evidence  of  [392]  any  antecedent  authority  in  the  clerk  to  make  the  contract,  nor 
any  evidence  of  subsequent  ratification  by  the  defendant  of  the  contract  so  made, — 
secondly,  that,  supposing  the  contract  is  assumed  to  have  been  made  with  the  defen- 
dant's authority,  he  is  not  liable,  inasmuch  as  the  case  falls  within  the  4th  section  of 
the  Statute  of  Fiauds. 

We  are  all  agreed  that  the  case  is  not  within  the  Statute  of  Frauds.  The  law  upon 
this  subject  is,  I  think,  correctly  stated  in  the  notes  to  Forth  v.  Stanton,  1  Wms.  Saund. 
211  e.,  where  the  learned  editor  thus  sums  up  the  result  of  the  authorities, — "There  is 
considerable  ditficultv  in  the  subject,  occasioned  perhaps  by  unguarded  expressions  in 
the  reports  of  the  dift'erent  cases  ;  but  the  fair  result  seems  to  be  that  the  question 
whether  each  particular  case  comes  within  this  clause  of  the  statute  (s.  4)  or  not, 
depends,  not  on  the  considerations  for  the  promise,  but  on  the  fact  of  the  original 
party  remaining  liable,  coupled  with  the  absence  of  any  liabilitj-  on  the  part  of  the 
defendant  or  his  property,  except  such  as  arises  from  his  express  promise."  I  quite 
concur  in  that  view  of  the  doctrine,  provided  the  proposition  is  considered  as  embrac- 
ing the  qualification  at  the  conclusion  of  the  passage  ;  for,  though  I  agree  that  the 
consideration  alone  is  not  the  test,  but  that  the  party  taking  upon  himself  the  obliga- 
tion upon  which  the  action  is  lirought  makes  himself  responsible  for  the  debt  or  default 
of  another,  still  it  must  l)e  taken  with  the  qualification  stated  in  the  note  above 
cited,  viz.  an  absence  of  prior  liability  on  the  part  of  the  defendant  or  his  property, — 
it  being,  as  I  think,  truly  stated  there  as  the  result  of  the  authorities,  that,  if  there 
be  something  more  than  a  mere  undertaking  to  pay  the  debt  of  another,  as,  where 
the  property  in  consideration  of  the  giving  up  of  which  the  party  enters  into  the 
undertaldng  is  in  point  of  [393]  fact  his  own  or  is  property  in  which  he  has  some 
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interest,  the  case  is  not  within  the  provision  of  the  statute,  which  was  intended  to 
apply  to  the  case  of  an  undertaking  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  where  the  person  making  the  promise  has  himself  no  interest  in  the  property 
which  is  the  subject  of  the  undertaking.  I  therefore  agree  with  my  learned  Brothers 
that  this  case  is  not  within  the  Statute  of  Frauds.  The  linseed  in  question  had  been 
sold  to  Haakraan  &  Co.,  and  by  them  to  Schenck,  and  y>y  Schenck  to  the  defendant, 
and  was  therefore  at  the  time  of  the  alleged  promise  the  property  of  the  latter,  subject 
to  the  plaintiffs'  lien  for  the  price.  The  defendant,  therefore,  had  a  property  in  the 
seed,  the  giving  up  by  the  plaintiffs  of  their  lien  thereon  being  the  consideration  for 
the  defendant's  promise  to  pay  the  contract  price  :  consequently  the  case  falls  clearly 
within  the  qualification  at  the  end  of  the  note  in  1  Wms.  Saund.  211  e. 

As  to  the  other  point,  viz.  whether  there  was  evidence  of  the  authority  of  the 
clerk  Harvey  to  make  the  promise  declared  on  so  as  to  bind  the  defendant,  I  regret  to 
find  that  my  opinion  stands  in  conflict  with  that  of  the  other  members  of  the  coui-t. 
It  is  unnecessary  to  go  into  any  minute  consideration  of  the  facts  ;  the  simple  question 
is  whether  there  was  any  evidence  for  the  jury  of  such  authority.  The  finding  of  the 
jury  in  favor  of  the  plaintiHs  seems  to  me  necessarily  to  involve  this,  that  they  find 
the  fact  to  be  as  represented  by  the  witnesses  for  the  plaintifl's,  viz.  that  the  promise 
was  actually  made  bv  the  defendant's  clerk.  As  to  that,  I  apprehend,  there  is  no 
diversity  of  opinion.  The  fact  was  controverted  at  the  ti'ial ;  but  the  vei'diet  shews 
that  the  jury  gave  credit  to  the  plaintiffs'  witnesses.  Then,  if  the  fact  be  that  the 
defendant's  clerk  when  he  obtained  the  delivery  [394]  oi-der  for  the  seed  did  enter 
into  the  contract  upon  which  the  action  is  founded,  when  that  is  coupled  with  the 
fact  that  the  defendant  had  a  most  pressing  necessity  for  the  seed,  and  that  he,  or  his 
managing  clerk,  sent  Harvey  to  obtain  the  delivery  order, — although  I  do  not  quite 
agree  with  the  plaintiffs'  counsel  that  that  involved  an  authority  to  the  clerk  to  enter 
into  any  engagement  on  the  defendant's  part  which  might  enable  him  to  carry  out  his 
instructions,  still,  with  the  greatest  possible  deference  to  the  view  entertained  by  the 
other  members  of  the  court,  I  think  it  is  impossilsle  not  to  come  to  the  conclusion  that 
the  clerk  Harvey,  on  retunn'ng  to  the  defendant's  counting-house,  communicated  to 
the  defendant  what  had  passed  between  him  and  Gardiner,  the  plaintiffs'  clerk.  I 
think  it  was  so  palpable  and  almost  necessary  that  such  communication  should  have 
taken  place,  that  the  jury  were  wari'anted  in  coining  to  the  conclusion  that  the  promise 
made  by  the  defendant's  clerk  was  confirmed  and  ratified  l)y  him.  Though  periiaps 
not  very  stiong,  I  think  there  was  some  evidence  upon  which  the  jnr}'  might  fairly 
and  reasonably  come  to  the  conclusion  they  did,  and  therefore  that  the  verdict  ought 
not  to  be  disturbed. 

Williams,  J.  As  to  the  first  point,  1  agree  with  my  Lord  that  the  case  is  not 
within  the  4th  section  of  the  Statute  of  Frauds.  At  the  time  the  promise  was  made, 
the  defendant  was  substantially  the  owner  of  the  linseed  in  question,  which  was 
subject  to  the  lien  of  the  original  vendors  for  the  contract  price.  The  etlect  of  the 
promise  was  neither  more  nor  less  than  this,  to  get  rid  of  the  incumbrance,  or,  in 
other  words,  to  l)uy  oft'  the  plaintiffs'  lien.  That  being  so,  it  seems  to  me  that  the 
authorities  clearly  establish  that  such  a  case  is  not  within  the  statute.  The  ease  of 
irHlidws  V.  [395]  Jj;]if:i;  .'i  Uiu'r.  iSSd,  proceeded  upon  this,  that  the  defendant  there 
had  an  interest  in  the  property  :  his  property  was  incumbered  l)y  the  landlord's  claim 
for  rent  ;  therefore,  the  pioniise  was  a  promise  to  pay  a  debt  to  which  that  property 
was  subject,  and  not  simply  a  ])romise  to  answer  for  the  debt  or  default  of  another, 
within  the  meaning  of  the  st<itute.  This  is  in  accordance  with  the  eases  of  Ciixllliui  v. 
Anhcrt,  2  East,  'i'l->,  and  Aimky  v.  Harden,  1  N.  R.  124,  which,  as  is  stated  in  the  note 
to  which  my  I^rd  has  referred,  were  decided  not  to  bo  within  the  statute,  "on  the 
ground  that  there  was  in  l)otli  cases  a  purchase  of  an  interest,  not  a  mere  undertaking 
to  pay  the  debt  of  another." 

.\s  to  the  other  point,  I  regret  to  say  that  I  ha\e  the  niisforturu'  to  entertain 
a  dill'erent  opinion  from  that  expressed  by  my  Lord  t'hiof  .lustice.  There  was,  no 
doubt,  ample  evidence  that  the  cleik  Harvey  made  the  promise:  but  the  question  is 
whcthci-  there  was  any  eviih'uce  that  he  was  authorized  by  the  defendant  or  by  his 
managing  cleik  Dumas  (who  for  this  purpose  must  be  taken  to  bo  the  defendant  him- 
self) to  make  any  such  promise.  Now,  there  was  no  direct  evidoneo  that  Dumas  ever 
knew  that  the  promise  had  l)ecn  made  :  but  the  way  in  w^hieh  it  was  put  at  the  trial 
was  this,  that,  upon  the  evidence  as  it  stood,  the  jury  were  justified  in  inferring  that 


870  FITZGERALD    r.  DRESSLER  7  C  B.  (N.  S) 396. 

Harvey  communicated  to  Dumas  the  terms  upon  which  alone  he  could  obtain  the 
delivery  order,  and  that  Dumas  ratified  the  promise  so  made  and  so  communicated  to 
him,  by  sending  the  cheque  to  the  brokers  in  pursuance  of  the  promise.  I  am  quite 
prepared  to  admit,  that,  inasmuch  as  Harvey,  in  pursuance  of  the  instructions  of 
Dumas,  had  succeeded  in  obtaining  the  delivery  older,  it  is  extremely  probable  that 
he  told  Dumas  on  his  return,  that,  iu  order  to  obtain  it,  he  was  forced  to  make  the 
promise  he  did.  That,  however,  is  a  thing  which  is  [396]  only  probable,  whereas 
what  is  required  here  is  positive  proof  of  the  fact,  or  circumstances  from  which  it  may 
be  legitimately  inferred  that  the  promise  was  ratified  by  I)umas.  Where  the  burthen 
of  proof  lies  upon  the  plaintiflT,  there  must  be  something  more  than  mere  probability, 
or  even  strong  probability  :  there  must  l)e  facts  from  which  the  inference  of  authority 
may  legitimately  be  drawn.  Unless  it  can  l)e  infeired  that  the  fact  of  the  promise 
having  been  made  by  Harvey  was  communicated  to  Dumas,  it  seems  to  me  that  the 
sending  of  the  cheque  was  perfectly  immaterial  and  valueless ;  for,  it  is  equally  con- 
sistent with  his  ignorance  as  with  his  knowledge  of  the  promise  having  been  made 
that  he  should  have  sent  the  cheque  to  Dale,  Morgan,  &  Co.  There  was  no  promise 
to  pay  at  any  particular  time  ;  therefore,  the  sending  of  the  cheque  was  just  as  con- 
sistent with  its  being  sent  in  the  ordinary  course  of  business  as  with  its  being  sent  in 
fulfilment  of  the  promise  made  by  Harvey.  It  seems  to  me  that  it  would  be  very 
unsafe  to  say,  that,  because  thei'e  is  a  strong  probability  of  the  existence  of  a  state 
of  things  from  which  a  prior  authority  or  a  subsequent  ratification  might  be  inferred, 
a  jury  would  be  warranted  in  acting  upon  it  as  if  there  were  strict  legal  proof. 
Upon  these  grounds,  I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  should  be  made 
absolute. 

Crowder,  J.  As  to  the  first  point,  I  am  of  opinion  that  the  promise  declared  on 
was  not  a  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another,  within 
the  Statute  of  Frauds.  The  matter  has  been  so  fully  gone  into  by  my  Lord  and  my 
Brother  Williams  that  I  do  not  consider  it  necessary  to  add  anything. 

As  to  the  other  point,  after  much  consideration,  I  find  myself  unable  to  come  to 
any  other  conclusion  [397]  than  that  there  was  no  evidence  of  any  authority  in  the 
clerk  Har\'ey  to  make  the  promise  he  did  make.  Now,  the  authority  for  that  purpose 
was  capable  of  being  shewn  either  by  proof  of  a  previous  authority  or  by  proof  of  a 
subsequent  ratification  of  the  act  of  Har\-ey.  The  argument  on  the  part  of  the 
plaintiffs  put  it  both  ways.  They  say  that  the  instructions  given  by  Dumas  to  Harvey 
to  obtain  the  delivery  order,  authorized  him  to  do  that  without  which  he  could  not 
have  obtained  it,  viz.  to  make  the  promise  he  did.  It  is  clear,  however,  that  that  was 
not  sufficient  to  shew  an  authorit}'  in  Harvey  to  make  the  promise.  Then  arises  the 
question  whether  there  was  any  ratification  by  Dumas  of  that  which  Harve_y  had  done. 
It  must  be  assumed  that  the  promise  was  made  by  Harvey  :  the  jury  have  so  found. 
But,  upon  the  evidence,  there  is  a  total  absence  of  any  positive  ratification.  There  is 
no  thing  shewn  of  any  communication  between  Harvey  and  Dumas  which  amounts  to 
a  ratification.  To  establish  a  case  of  authority  l)y  ratification,  there  must  be  some 
substantive  proof ;  it  must  not  rest  upon  probability  or  conjecture.  Now,  the  only 
evidence  I  can  discover  of  any  approach  to  ratification  is,  that,  after  Harvey  had 
obtained  the  delivery  oi'der  from  Gardiner,  Dumas  writes  out  and  sends  to  Dale, 
Morgan,  &  Co.,  the  brokers  through  whom  the  sale  was  effected,  a  cheque  for  9001., 
the  approximate  amount  of  the  contract  price.  If  that  act  of  sending  the  cheque 
could  be  naturally  referred  to  the  promise  made  by  Harx'ey  and  the  communication  of 
that  fact  bv  Harvey  to  Dumas,  it  would  have  been  some  evidence  of  ratification  to  go 
to  the  jury  :  but  I  agree  with  my  Brother  Williams  that  the  fact  of  the  sending  of  the 
cheque  was  consistent  with  a  transaction  in  the  ordinary  course  of  business,  and  did 
not  afford  any  reasonable  e\'idence  to  shew  that  Dumas  was  actuated  [398]  by,  or  that 
he  had  any  knowledge  of,  the  promise  made  by  Harvey.  I  also  agree  with  my 
Brother  Williams,  that,  if  the  promise  had  been  to  pay  at  a  particular  time,  or 
immediately  on  receipt  of  the  delivery  order,  the  sending  of  the  cheque  might  have 
been  some  evidence  of  ratification.  But  here  the  promise  was  general,  and  would  be 
satisfied  b_v  pa^-ment  at  any  time.  The  strong  probability  therefore  seems  to  me  to 
be,  that  the  sending  of  the  cheque  was  a  thing  done  in  the  ordinary  course  of  business, 
and  not  in  consequence  of  a  communication  by  Harvey  to  Dumas  of  the  promise  which 
had  been  made.  The  whole  case  on  the  part  of  the  plaintiffs  rests  upon  conjecture  : 
and   I    see   no   evidence    which    would  ha\e   justified   the   jury  in   coming   to   the 
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conclusion  that  Dumas  had  notice  of  and  ratified  the  unauthorized  promise  made 
by  Harvey. 

WiLLES,  J.  I  al.so  am  of  opinion  that  the  rule  to  enter  a  nonsuit  in  this  case 
must  be  made  absolute.  Upon  the  fii'st  point  we  are  all  agreed,  and  I  do  not  think  it 
necessaiy  to  say  more  than  that  I  think  the  Statute  of  Frauds  is  altogether  ina])plicable 
to  such  a  promise  as  this.  Upon  the  other  point,  1  am  clearly  of  opinion  that  there 
was  no  evidence  that  the  defendant  or  his  managing  clerk  Dumas  authorized  or 
ratified  the  promise  made  by  Harvey.  If  Harvej'  had  been  the  defendant,  and  the 
question  had  arisen  whether  there  was  an}'  evidence  of  his  having  communicated 
to  his  employer  the  fact  of  bis  having  made  the  promise,  it  would  have  presented 
a  very  difi'erent  aspect.  When  dealing  with  the  acts  of  a  third  person,  it  is  not 
competent  to  the  jury  to  act  upon  probabilities.  There  being  no  original  authority 
in  Harvey  to  make  the  promise,  it  was  a  thing  done  by  him  out  of  the  ordinary  scope 
of  his  dut}'  :  and,  though  there  was  [399]  a  moral  duty  cast  upon  him  to  communicate 
to  his  employer  the  fact  of  his  having  made  the  promise,  it  was  nothing  more  than  a 
moral  duty  ;  and  the  rule  Omnia  prresurauntur  rite  esse  acta  donee  probetur  in  con- 
trarium,  is  never  applied  to  such  a  duty  as  that.  There  is,  therefore,  no  presumption 
either  that  Harvey  did  or  did  not  perform  that  duty  :  and,  in  the  absence  of  positive 
evidence  that  the  promise  was  communicated  to  the  defendant  or  to  Dumas,  the 
jury  would  not  have  been  warranted  in  assuming  that  it  was,  merely  because  the 
evidence  was  equally  consistent  with  either  supposition.  My  opinion  is  founded 
upon  this,  that  there  is  no  presumption,  and  no  principle  of  law  by  which  the  jury 
could  be  justified  in  arriving  at  a  conclusion  against  the  defendant,  that  Harvey 
performed  a  duty  which  was  out  of  the  scope  of  his  authority.  The  fact  of  the 
cheque  having  been  sent  by  Dumas  on  the  following  day  cannot  att'ect  the  question. 
There  was  nothing  to  shew  that  that  was  not  a  tran.saction  in  the  ordinary  course  of 
busine.ss. 

Rule  absolute  for  a  nonsuit. 


[400]    In  the  Matter  of  the  North  British  Australasian  Company  (Limited) 

AND   the   JoINT-.STOCK   COMPANIES   ACTS,    1856    AND   1857, — EX  PARTE    RoiiERT 

Swan.     1859. 

[S.  G.  30  L.  J.  C.  P.  113.  Referred  to,  Arnold  v.  Cheque  Bmk,  1876,  1  C.  P.  D.  588. 
Applied,  Kx  ]iaiic  S/iaw,  1877,  2  Q.  B.  D.  470.  Discussed,  Societi!  Gunerulc  dv  Paru 
v.  lValkei\  1885,  11  App.  Cas.  35.  See  Scholjidd  v.  Lomlesbormujk,  [1894]  2  y.  B. 
663;  [1895]  1  q.  |}.  .546  ;  [1896]  A.  C.  514.] 

A  holder  of  siiarcs  in  a  joint-stock  company,  by  entrusting  his  l)roker  witii  blank 
transfers  signed  by  him,  and  aii'ording  him  an  oj)portunity  of  obtaining  access  to  a 
box  containing  the  certificates  for  the  shares,  enabled  him  l)y  forgery  and  fiaud  to 
induce  the  company  to  register  the  transfers  of  the  shares  in  the  names  of  bona  fide 
purchasers.  A  mention  under  the  19  it  20  Vict.  c.  47,  s.  25,  and  20  it  21  Vict, 
c.  14,  ss.  8,  9,  to  rectify  the  register  by  replacing  thereon  the  name  of  the  original 
shareholder,  failed  ;  the  court  being  equally  divided, — I'h'le,  C.  .1.,  and  Keating,  J., 
holding  that  the  applicant  had  precluded  himself  by  his  negligence  from  availing 
himself  of  the  equitable  jurisdiction  of  the  court  under  the  statutes  ;  NVilles,  J., 
and  Byles,  .1.,  holfling  that  the  property  in  the  shares  had  not  been  changed  l^y  the 
forged  transfer's. 

Hurlstone,  in  Easter  'I'crin  last,  on  behalf  of  Mr.  Robert  Swan,  obtained  a  rule 
Ciilling  upon  the  North  British  Australasian  Company  (Limited)  to  shew  cause  why 
this  couit  should  not  older  the  register  of  shareholders  in  tiie  .slid  <!ompany  to  be 
rectified  by  rc])iacing  thereon  the  nanu,'  of  Robert  Swan  as  a  shareholder  thei-ein  from 
the  time  his  name  was  r('inoved  from  the  said  register,  in  respect  of  the  shares  in  the 
afiidavit  of  the  said  Kolicrt  Swan  mcntioiKMl  or  referred  to. 

The  motion  was  founded  upun  the  allidavits,  amongst  others,  uf  .Mr.  Swan,  Mr. 
Ker,  his  attorney,  Kobert  Shei)herd,  and  Caroline  Bourne. 

Mr.  Sw.ui's  ailidavit  was  in  subst.uice  as  follows: — That,  in  tile  year  1S54,  I 
purchased  700  shares  in  the  North  British  Australasian   Company,  which  is  a  joint- 
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stock  company  registered,  with  limited  liability,  under  the  Joint  Stock  Companies 
Act,  1856.  In  the  year  1857,  I  purchased  ,'500  other  shares  in  the  said  company, 
and  thereupon  I  became  and  was  the  holder  of  1000  shares  in  the  said  company, 
numbered  156735  to  157434,  115204  to  115403,  177206  to  177305;  and  my  name 
was  entered  on  the  register  of  the  said  company  in  respect  of  the  said  shares,  and 
so  continued  on  the  said  register  until  it  was  without  my  consent  or  knowledge 
removed  by  the  said  company,  as  hereinafter  mentioned. 

That,  for  upwards  of  five  yeai-s,  I  employed  as  my  broker  in  the  purchase  and  sale 
of  shares  one  William  Lemon  Oliver,  of,  &c.  I  placed  the  said  1000  shares  in  [401] 
the  said  company,  together  with  other  securities,  in  a  box,  which  1  caused  to  be 
deposited  with  the  London  and  County  Bank  for  safe  custody  ;  and  he  received  from 
the  bank  the  following  recei])t  on  account  thereof, — "London  and  Count}'  Bank, 
21  Lombard  Street,  loth  November,  1856.  Mr.  AV.  L.  Oliver  has  this  day  deposited 
a  box  on  account  of  Mr.  R.  Swan,  of  Alnwick.  James  Gray,  Accountant."  I  locked 
this  box  with  a  key  which  I  kept,  to  the  best  of  my  belief,  and  saw  the  said  1000 
shares  in  the  said  box  in  the  month  of  November  or  December,  1857. 

That,  in  the  month  of  October  last,  the  said  W.  L.  Oliver  was  brought  before  a 
magistrate  on  a  charge  of  embezzling  a  sum  of  50001.,  the  money  of  one  Caroline 
Adelaide  Dance,  of  Southsea,  Hants ;  and  then  I  for  the  first  time  discovered  that  the 
said  shares  had  been  taken  out  of  the  said  box,  and  that  my  name  had  been  removed 
from  the  said  register  of  shareholders,  in  manner  hereinafter  mentioned. 

That,  on  or  about  the  15th  of  January,  1858,  the  said  W.  L.  Oliver  feloniously 
stole,  took,  and  carried  away  500  of  the  said  1000  shares  in  the  said  North  British 
Australasian  Company,  numbered  156735  to  157234,  and  delivered  the  same  to  one 
Hoi'ace  Barry.  1  have  been  informed  and  believe,  that,  on  or  about  the  18th  of 
January,  1858,  the  said  Horace  Barry  delivered  to  the  directors  of  the  said  company 
a  paper  partlj'  written  and  partly  printed,  and  purport  ng  to  be  a  deed  of  nansfer  by 
me  to  the  said  Horace  Barry  of  the  said  500  shares,  and  that  the  said  Horace  Barry 
claimed  to  have  the  same  transferred  to  his  name  as  the  owner  thereof ;  and  that 
thereupon  the  secretary  of  the  said  company  caused  my  name  to  be  removed  from  the 
said  register  of  shareholders,  and  the  name  of  the  said  Horace  Barry  to  be  placed 
thereon  in  respect  of  the  said  500  shares.  I  have  since  searched  the  said  [402] 
register,  and  found  that  ra\'  name  had  been  removed  therefrom,  and  the  name  of 
Horace  Barry  placed  thei-ein  in  respect  of  the  last-mentioned  shares.  1  never  executed 
any  deed  of  transfer  of  the  said  500  shares,  or  any  of  them,  to  the  said  Horace  Barry 
or  any  other  person  ;  and  the  said  alleged  deed  of  transfer  is  a  false  and  fraudulent 
document,  concocted  by  the  said  W.  L.  Oliver  as  hereinafter  mentioned. 

That,  on  two  occasions,  I  emploj-ed  the  said  W.  L.  Oliver  as  such  broker  to  sell 
foi-  me  some  shares  which  I  then  possessed  in  the  Scottish  Australian  Investment 
Company,  for  the  transfer  of  which  six  deeds  of  transfer  only  were  required  ;  never- 
theless, the  said  W.  L.  Olivei-,  by  false  and  fraudulent  representations,  obtained  from 
me  eight  blank  forms  of  transfer  with  my  name  and  seal  attached  thereto  (a  copy  of 
which  was  annexed).  At  the  time  I  gave  the  said  blank  forms  of  transfer  to  the  said 
W.  L.  Oliver,  on  some  of  them  there  was  not  any  attestation  of  the  execution  thereof. 
The  said  W.  L.  Oliver  fraudulently  made  use  of  one  of  the  said  blank  transfers,  and 
interlineated  the  same  by  writing  therein  and  thereon  certain  words  so  as  to  cause 
the  same  to  appear  to  be  a  deed  of  transfer  by  me  to  the  said  Hoi'ace  Barry  of  the 
said  500  shares  in  the  said  North  British  Australasian  Company  ;  and  the  said  W.  L. 
Oliver  also  wrote  on  the  said  blank  transfer  certain  words  purporting  to  be  an  attesta- 
tion of  the  execution  by  me  of  the  said  alleged  deed  of  transfer,  and  signed  by  one 
Caroline  Bourne  ;  but  the  signature  of  the  said  Caroline  Bourne  was  forged  by  the 
said  W.  L.  Oliver. 

That  I  never  gave  the  said  W.  L.  Oliver,  or  any  other  person,  any  authority  what- 
ever to  fill  up  the  said  blank  transfer  in  the  manner  hereinbefore  mentioned,  or  to 
use  the  same  for  any  purpose  whatever,  except  for  the  transfer  of  the  said  shares  in 
the  said  Scottish  Australian  Investment  Company. 

[403]  That  I  never  delivered  as  my  act  and  deed,  nor  did  I  ever  authorize  the 
said  W.  L.  Oliver  or  any  other  person  to  deliver  as  my  act  and  deed,  the  said  alleged 
transfer  or  any  other  transfer  of  the  said  500  shares  to  the  said  Horace  Barry. 

That  one  of  the  regulations  of  the  North  British  Australasian  Company  pro\ides 
that  shares  may  be  transferred  by  deed  in  manner  approved  by  the  directors ;  and  I 
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am  informed  and  believe  that  the  form  of  deed  approved  by  the  directors  has  an 
attestation  of  the  execution  thereof. 

That,  on  or  about  the  23id  of  July,  1858,  the  said  W.  L.  Oliver  feloniously  stole, 
took,  and  carried  away  the  other  500  of  the  said  1000  shares  in  the  said  North  British 
Australasian  Company,  numbered  157235  to  LST-tSl,  11520i  to  115403,  177206  to 
177305,  and  delivered  the  same  to  the  London  and  County  Bank.  I  have  been 
informed  and  believed,  that,  on  or  about  the  23rd  of  July,  the  said  London  and 
County  Bank  caused  to  be  delivered  to  the  secretary  of  the  said  company  a  paper 
partly  pi-inted  and  partly  written,  and  purporting  to  be  a  deed  of  transfer  by  me  to 
William  M'Kewan  and  -lames  Gray  of  the  said  last-mentioned  500  shares,  and  that 
the  said  London  and  County  Bank  claimed  to  have  the  same  transferred  to  the  said 
William  M'Kewan  and  James  Gray;  and  that  thereupon  the  secretary  of  the  said 
company  caused  my  name  to  be  rem(j\-ed  from  the  said  I'egister,  and  the  names  of  the 
said  William  M'Kewan  and  James  Gray  to  be  placed  thereon  in  respect  of  the  said 
last-mentioned  500  shares.  I  have  since  searched  the  said  register,  and  found  that 
my  name  had  been  I'cmoved  therefrom,  and  the  names  of  the  said  William  M'Kewan 
and  James  Gray  placed  thereon  in  respect  of  the  said  last-mentioned  shares.  I  never 
executed  any  transfer  of  the  said  last-mentioned  shares  or  any  of  them  to  the  [404] 
said  William  M'Kewan  and  James  Gray,  or  either  of  them,  or  to  any  other  person,  or 
to  the  London  and  County  Bank  ;  and  the  .said  last-mentioned  deed  of  transfer  is  a 
false  and  fraudulent  document,  executed  by  the  said  W.  L.  Oliver  as  hereinafter 
mentioned. 

That  the  said  W.  L.  Oliver  fraudulently  made  use  of  another  of  the  said  blank 
transfers  hereinbefore  mentioned,  and  interlineated  the  same  by  writing  therein  and 
thereon  certain  words  so  as  to  cause  the  same  to  appear  to  be  a  transfer  by  me  to  the 
said  William  M'Kewan  and  James  Gray  of  the  said  last-mentioned  500  shares  ;  and 
the  said  W.  L.  Oliver  also  wrote  on  the  said  last-mentioned  blank  transfei'  certain 
words  purporting  to  be  an  attestation  of  the  execution  by  me  of  the  said  last- 
mentioned  alleged  deed  of  transfer,  and  signed  by  one  Caroline  Bourne  at  Pari.s,  and 
which  last-mentioned  pretended  attestation  was  not  signed  by  the  said  Caroline 
Bourne,  but  the  signature  of  the  said  Caroline  Bourne  was  forged  by  the  said 
\V.  L.  Oliver. 

That  I  never  gave  the  said  W.  L.  Oliver'  or  any  other  person  any  authority  what- 
ever to  till  up  the  said  last-mentioned  blank  transfer  in  the  manner  hereinbefore 
mentioned,  or  to  use  the  same  for  any  purpose  whatevei'  except  for  the  transfer  of 
the  said  shares  in  the  said  Scottish  Australian  Investment  Company, 

That  I  never  delivered  as  my  act  and  deed,  nor  did  I  ever  authorize  the  said 
W.  L.  Oliver  or  any  other  person  to  delivei'  as  my  act  and  deed,  the  said  last- 
mentioned  alleged  transfer  or  any  other  transfer  of  the  said  last-mentioned  500 
shares  to  the  said  William  M'Kewan  and  James  CJray  or  either  of  them,  oi'  to  any 
other  person,  or  to  the  said  liondon  and  County  Bank. 

That,  at  a  session  holden  at  the  Central  Ci'iminal  Court  on  the  22nd  of  November 
last,  1  jjrosccuted  the  said  W.  L.  Oliver  fur  fc^loniousiy  stealing,  taking,  and  cariying 
away  the  .said  1000  shares,  and  forging  the  [405]  signature  of  the  said  Caroline 
Bourne  as  hereinbefore  mentioned  ;  and  the  said  \V.  L.  Oliver  was  then  convicted  of 
the  said  oti'ences,  and  sentenced  to  twenty  years'  penal  ser\  itude. 

And  that  I  was  present  at  the  examination  of  the  said  W.  L.  Oliver  before  the 
magistrate  who  committed  him  for  trial,  and  heard  the  testimony  of  the  witnesses, — 
a  copy  of  which,  and  of  the  conviction,  were  exhibited. 

Mr.  Kei''s  allidavit  set  out  a  correspondence  which  he  had  had  with  the  secretary 
of  the  North  British  Austialasian  Company,  in  which  the  latter  ileclincd  to  accede  to 
his  demand  to  have  Mr.  Swan  s  name  restored  to  the  register,  and  also  verified  a  copy 
of  the  rules  and  riigulations  of  the  company. 

ShepparcTs  atlidavit  stated  that  tlio  foi'm  of  transfer  leferred  to  In  Swan's  atlida\  it 
was  the  form  pic^scribcd  by  the  rules  of  the  company. 

Caroline  Bourne  in  her  atlidavit  stated  that  neither  the  attestation  nor  the  signature 
to  the  deeds  of  transfer  referred  to  was  in  her  hand  writing,  nor  did  she  over  witness 
such  documents. 

The  application  was  rested  upon  the  25th  section  of  the  I'.t  i^s  2t)  Viet.  c.  -17,  and 
the  8th  and  'Jth  sections  of  the  20  &  21  Vict.  c.  14.  T'he  25th  section  of  the  former 
act  enacts,  that,  "  if  the  name  of  any  person  is  without  sufficient  cause  entered  or 

C.  P.  xi.\.— 28* 
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omitted  to  be  entered  in  the  register  of  shareholders  of  any  company,  such  person, 
or  any  shareholder  of  the  compan}',  may,  as  respects  companies  registered  in  England  or 
Ireland,  by  motion  in  any  of  Her  Majesty's  superior  courts  of  law  or  equity,  and,  as 
respects  companies  legistered  in  Scotland,  Ijy  summaiy  petition  to  the  court  of  session, 
apply  to  such  court  for  an  oi-der  that  the  register  may  be  rectified,  and  the  court  may 
either  refuse  such  application,  with  or  without  costs,  to  be  paid  bj'  the  ap-[406]-plicant, 
or  it  may,  if  satisfied  of  the  justice  of  the  case,  make  an  order  for  the  rectification  of 
the  register,  and  ma\'  direct  the  company  to  pay  all  the  costs  of  such  motion  or 
petition,  and  any  damages  the  party  aggrieved  may  have  sustiiined ;  and,  if  the 
company  make  default  or  is  guilty  of  unnecessary  delay  in  registering  any  transfer 
of  shares,  they  shall  be  responsible  to  any  person  injured  by  such  default  or  delay, 
for  the  amount  of  damage  he  may  thereby  have  sustained. "  The  8th  section  of  the 
20  &  21  Vict.  c.  14  enacts,  that,  "if  the  name  of  any  person  is  without  sufficient 
cause  entered  or  omitted  to  be  entered  in  the  register  of  stock  of  any  company,  such 
person,  or  any  holder  of  stock  in  the  company,  may  apply  to  have  the  register  rectified 
in  manner  directed  by  the  25th  section  of  the  principal  act."  And  the  9th  section 
enacts  that  "the  court  may,  in  anj'  proceeding  under  the  2.5th  section  of  the  principal 
act,  decide  on  any  question  I'elating  to  the  title  of  any  person  who  is  a  party  to  such 
proceeding  to  have  his  name  entered  in  or  erased  from  the  register,  whether  such 
(juestion  arises  between  two  or  more  holders  or  alleged  holders  of  shares  or  stock,  or 
between  any  holders  or  alleged  holdeis  of  shares  or  stock  and  the  company,  and 
generally  the  court  may  in  such  proceeding  decide  any  question  that  it  may  be 
necessary  or  expedient  to  decide  for  the  rectification  of  the  register." 

The  cases  of  Ikilton  v.  The  Midland  JRailwai/  Cmnpany,  13  C  B.  474,  and  TayJer  v. 
The  Great  Indian  Feiiinxnlar  Compani/,  28  Law  J.,  Ch.  28.5,  709,  were  cited. 

A  difficulty  being  suggested  as  to  the  parties  who  should  be  called  upon  by  the 
rule,  Hurlstone  prayed  the  advice  of  the  court. 

AYiLLiAMS,  J.  We  cannot  bind  ourselves  or  the  parties  by  any  preliminary  opinion 
upon  that  point.  You  [407]  must  e.xercise  your  own  discretion  on  the  matter.  It 
certainly  does  seem  strange  that  the  rights  of  thiixl  parties, — subsequent  transferees 
included, — should  be  aft'ected  without  their  having  had  an  opportunity  of  being  heard. 

The  rule  having  been  drawn  up  calling  upon  the  company  only, 

Hawkins,  Q.  C,  in  Trinity  Term,  1859,  on  behalf  of  the  company,  took  an  objection 
to  the  rule,  as  not  calling  upon  the  proper  parties.  He  submitted  that  it  ought  to 
have  called  upon  the  now  shareholders  to  shew  cause,  it  being  most  important  to  the 
company  that  the  matter  should  be  litigated  between  the  parties  really  interested  ; 
that  the  transfer  of  the  shai-es  from  Mr.  Swan's  name  wa.s  efTected  by  an  instrument 
bearing  the  geiuiine  signature  of  Swan,  and  apparently  complying  with  all  the  require- 
ments of  the  company's  rules  and  regulations,  and  the  transferees  being  bona  fide 
purchasers  for  value,  having  no  notice  of  Oliver's  fraud.  [Byles,  J.  The  transfers 
wei'e  obtained  by  means  of  the  fraudulent  misapplication  of  a  genuine  signature, 
which  would  amount  to  a  forgery.]  As  against  the  company.  Swan  is  estopped  fi'om 
saying  that  the  deed  is  an  inoperative  instrument.  [Cockburn,  C.  J.  Suppose  it  to 
be  quite  clear  that  the  transfers  ai'e  void,  how  then  ?]  There  would  be  the  more 
reason  that  the  parties  claiming  under  them  should  come  in  and  be  bound  by  the 
decision  of  the  court.  [Cockburn,  C.  J.  To  whom  do  \'0u  say  that  notice  should  be 
given  ?]  To  those  persons  whose  names  are  now  upon  the  register  ;  and  also,  perhaps, 
to  the  immediate  transferees  («).  [Cockburn,  C.  J.  To  direct  the  company  [408] 
to  restoi'c  the  name  of  Swan  would  l)e  to  displace  the  names  of  the  other  parties, 
which  would  be  prejudicing  them  without  giving  them  an  opportunity  of  being  heard, 
Byles,  J.  1  think  the  lule  should  be  amended  by  calling  also  upon  the  parties  who 
are  now  upon  the  register,  or  who  have  been  on  the  register.] 

Knowles,  Q.  C,  contra.  If  the  question  had  arisen  respecting  stock  transferred 
by  means  of  a  forged  power,  the  Bank  of  England  would  have  been  the  only  persons 
liable.  The  company  here  are  the  only  persons  of  whom  Mr.  Swan  has  any  know- 
ledge. In  DaltoH.  V.  The  31  id  land  Hadicay  Compuny,  12  C.  B.  458,  where  a  similar 
question  arose  as  to  railway  shares,  the  court  refused  to  allow  the  company  to  inter- 
plead.    It  is   no  answer  for  the  company,   when   charged  with   having  improperlj^ 

(';)  To  these  latter  notice  of  the  rule  had  been  given. 
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removed  a  subscriber's  name  from  the  register,  to  say  that  they  cannot  restore  it 
because  the  rights  of  sub-transferees  have  intervened. 

CocKBCRN,  C.  J.  This  is  an  application  to  the  discretion  of  the  court ;  and  we 
must  look  at  all  the  surrounding  cii-cunistances  to  see  how  justice  may  best  be  done. 
I  think  the  rule  should  he  amended,  and  served  upon  the  persons  whose  names  now 
appear  upon  the  register. 

Wjlliajis,  J.  The  9th  section  of  the  20  &  21  Vict.  c.  14  enacts  that  the  court 
may,  in  any  proceeding  under  the  25th  section  of  the  19  &  20  Vict.  c.  47,  decide  on 
any  question  relating  to  the  title  of  any  person  who  is  a  party  to  such  proceeding, — 
whether  such  question  arises  between  two  or  more  holders  or  alleged  holders  of  shares 
or  stock,  or  between  any  holders  or  alleged  holders  of  shares  or  stock  and  the  company  ; 
and  generally  the  court  may  in  such  proceeding  decide  any  question  that  [409]  it  may 
be  necessary  or  expedient  to  decide  for  the  rectification  of  the  register.  The  legis- 
lature, therefore,  con.siders  that  two  sorts  of  questions  and  controversies  may  arise. 
To  which  class  of  disputes  does  this  belong  ?  If  to  the  former,  we  clearly  ought  to  have 
befoi'e  us  all  the  parties  whose  interests  may  be  afl'ected  by  the  decision  we  may  come  to. 

The  rest  of  the  court  concurring  the  rule  was  ordered  to  be  amended,  and  it  was 
accordingly  amended  by  calling  upon  the  following  persons,  in  addition  to  the  company, 
to  shew  cause, — Thomas  Haines,  John  Frederick  Fredericksen,  James  Punch,  Scarlett 
Lloyd  Parry,  Margaret  Aim  Lever,  Bryan  Ward  Gibbins,  Martha  M'Aulitf'e,  Chai'les 
Wellington  Howell,  and  Isaac  Tracey,  jun., — they  being  respectively  registered  as  the 
piesent  holders  of  shares  in  the  .said  company  formerly  standing  in  the  name  of  the 
said  Koljert  Swan. 

The  affidavits  upon  which  cause  was  shewn  against  the  rule  were  those  of  David 
Budge,  the  secretary  of  the  company,  William  M'Kewan  and  James  tiray,  officers  of 
the  London  and  County  Bank,  and  Horace  Barry,  the  original  transferee  of  500  of 
the  shaies. 

The  affidavit  of  David  Budge  was  as  follows: — That  previous  to  the  15th  of 
January,  185!~i,  Robert  Swan  was  the  registered  proprietor  of  1000  shaies  in  the  North 
British  Australasian  Companv,  numbered  156735  to  1574.S4,  115204  to  115403,  and 
177206  to  177305. 

That,  on  or  about  the  16th  of  January,  liS58,  deponent  received  a  ti'ansfer  deed, 
with  the  certificate  of  shares  therein  mentioned,  and  a  request  from  Horace  Barry 
in  the  deed  mentioned  that  the  .same  should  l)e  registered  by  the  company  in  the 
name  [410]  of  the  said  Horace  Barry.  The  transfer  deed  and  certificate  were  as 
follows : — 

"  Transfer  No. 

"I,  Robert  Swan,  of  4  Austin  Friars,  gentleman,  in  consideration  of  the  sum  of 
3751.  paid  to  me  by  Horace  Barry,  of  the  Stock  Kxchaiige,  IjoikIoii,  gentleman,  do 
hereby  liargain,  sell,  assign,  and  transfer  to  the  said  Horace  iJarry  five  hundred  shai-cs, 
numbered  156735  to  157234  of  and  in  the  undertaking  called  the  North  British 
Australasian  Company  (Limited),  To  iiold  to  the  said  Horace  Barry,  his  executors, 
administrators,  and  assigns,  subject  to  the  .same  rules,  orders,  restrictions,  and  condi- 
tions that  I  held  the  same  immediately  before  tin;  execution  hereof:  And  I  the  said 
Hoiace  Barry  do  hereby  agree  to  accept  and  take  the  said  shares  subject  to  the  same 
rules,  orders,  restrictions,  and  conditions.  Witness  our  hands  and  seals  this  15th  day 
of  January,  1858. 


KuiiKiM  Swan         (    i..  s. 


lliiRAiK    ISakkV 


"Signed,  sealed,  and  delivered  liy  the  above- 
named  liobert  Sw.iii  ill  the  presence  of  Caroline 
Bourne,  I'aris. 

"Signed,  sealed,  and  delivered  by  the  above- 
named  Horace  Barry  in  the  |)reseiice  of  C.  V. 
(roode.  Stock  Exchange." 
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"  Certificate  of  shares. 
"The  North  British  Australasian  Company  (Limited),  Established,  &c. 
"No.  911.     700  shares. 
"This  is  to  ceitify  tiiat  Robert  8\van,  of  4  Austin  Fiiars,  is  the  registered  pro- 
prietor of  seven  hundred  shares  of  11.  each,  fully  paid  up,  in  the  North  British  [411] 
Australasian  Company  (Limited),  as  appears  by  the  books  of  the  same,  subject  to  the 
regulations  of  the  company  ;    which    shares  are   numbered   respectively    1-56735   to 
157434      Criven  under  the  common  seal  of  the  company  the  15th  of  September,  1857. 

"Eustace  Anderson, "»T^• 
"David  Price,  jD"-ectors. 

"  David  Budge,  Secretary." 

"  N.B. — No  transfer  of  any  of  these  shares  will  be  registered,  unless  accompanied 
by  this  certificate. 

"The  North  British  Australasian  Company  (Limited). 
"  Shares  transferred  from  the  certificate. 


Date 


1858.  Jan.  19. 


To  wliorii  transferred. 


Horace  Barry     . 

To  new  certiticatt  pro  balance 


Number 
of  shareii. 


Distiuulivy  numbers. 


.500 
200 


1-16735 
157235 


700 


157234 
157434 


That,  on  or  about  the  19th  of  Jaiuiary,  1858,  the  said  shares  were  duly  registered 
by  the  said  company  in  the  name  of  the  said  IL  Bai-ry  as  the  proprietor  thereof,  and 
certificates  were  duly  issued  by  the  company  to  Barry  that  he  was  the  registered 
proprietor  of  the  same. 

That,  on  or  about  the  14th  of  November,  1856,  deponent  i-eceived  from  Swan  the 
following  letter,  which  he  believed  to  be  in  the  handwriting  of  Swan  : — "  4  Austin 
Friars,  November  13th,  1856.  Sir, — Having  left  my  late  residence,  Alnwick, 
Northumberland,  I  have  to  request  that  you  will  be  good  enough  to  alter  my  address 
in  the  books  of  your  company  to  Robert  Swan,  care  of  ^^  .  L.  Oliver,  4  Austin  Friars, 
Old  Broad  Street." 

That,  previous  to  the  said  shares  being  so  transferred  [412]  out  of  the  name  of 
Swan,  and  registered  in  the  name  of  Barry,  deponent  sent  by  post  a  notice  addressed 
to  Swan,  to  the  care  of  W.  L.  Oliver,  Esq.,  4  Austin  Friars,  being  the  last  address  of 
Swan  registered  by  his  direction  in  the  books  of  the  company,  as  follows, — 

"No.  91 1.     The  North  Bi'itish  Australasian  Company  (Limited). 

"  27  New  Broad  Street,  London, 
"January  16th,  1858. 

"Sir, — I  beg  to  inform  you  that  a  deed  of  transfer  of  500  shares  of  this  company 
from  your  name  in  favor  of  Horace  Barry,  has  been  lodged  at  the  office  for  I'egistration. 
The  certificate  accompanying  the  same  represents  700  shares,  numbered  156735 
to  157434. 

"  The  transfer  will  be  retained  here  for  three  clear  days  from  the  date  hereof,  in 
order  to  afford  you  an  opportunity  of  communicating  with  me  in  the  event  of  there 
being  any  irregularity  in  the  transaction  ;  and,  failing  your  reply  within  the  time 
mentioned,  the  transfer  will  be  registered,  and  a  new  certificate  issued  to  the  purchaser." 

That,  previous  to  such  transfer  and  registration,  deponent  never  received,  and  to 
the  best  of  his  knowledge  and  belief  the  company  never  received,  nor  did  any  officer 
or  director  of  the  company  ever  receive  any  communication  from  Swan,  or  any  person 
on  his  behalf,  or  any  notice  whatever  that  the  said  deed  was  not  a  geiuiine  and  valid 
deed  of  the  said  Robert  Swan,  or  that  the  same  had  not  been  wholly  filled  up  and 
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completed  as  the  same  then  uas  pievious  to  its  signature  and  execution  by  Swan,  or 
that  any  part  of  the  same  was  a  forgery  ;  nor  to  the  best  of  the  deponent's  knowledge 
and  belief  had  the  companj-,  or  any  otficei-  or  director  thereof,  any  notice  or  know- 
ledge whate\'er  that  any  part  of  the  said  deed  was  a  foi'gery,  or  that  the  same  was 
not  a  genuine  and  valid  fleed,  wholly  [413]  tilled  up  and  completed  as  the  same  now 
is,  previous  to  its  signature  and  execution  liy  Swan. 

That,  on  the  9th  of  December,  ]S.")S,  deponent  received  from  Swan  the  following- 
notice, — 

"  24  Northumberland  Street,  Strand. 
"9  Dee.  1858. 

"Sir, — The  undei-mentioned  shares,  numbered  15673.5  to  157234,  157235  to 
157434,  115204  to  1 15403,  177206  to  177305,-1000  in  all,— having  been  transferred 
from  my  name  in  the  books  of  the  North  British  Australasian  Company  by  means  of 
fraud  and  forgeiy,  which  I  have  proved  by  having  the  thief  and  forger  convicted  on 
his  own  confession,  I  hereby  give  you  notice  of  the  fact,  and  request  that  the  same 
may  be  restored,  so  that  I  may  be  put  in  my  original  position,  and  entitled  to  all  the 
rights  and  privileges  of  a  proprietor  of  the  said  aliove-mentioned  shares  numbeied  as 
aforesaid." 

That  the  said  transfer  deed  was  registered  as  aforesaid  in  the  ordinary  course  of 
the  business  of  the  said  company,  and  after  the  usual  notice  of  such  transfer  being 
about  to  be  made  had  l)een  given  to  Swan,  and  without  any  means  of  knowledge  on 
the  part  of  the  company  that  the  .said  deed  was  not  a  genuine  and  valid  transfer  by 
Swan,  or  that  Barry  was  not  legally  entitled  to  compel  them  to  register  the  said 
transfer  of  the  said  shares  in  the  books  of  the  said  company. 

That,  of  the  above-mentioned  shares,  those  numbered  from  156735  to  (156754) 
now  stand  on  the  register  of  shareholders  of  the  company  in  the  name  of  Thomas 
Haines,  who  acquired  the  same  by  a  deed  of  transfer  from  Richard  Walker,  who 
acquired  the  same  by  a  deed  of  transfer  from  Baiiy  ;  and  that  the  company  in  the 
oi'dinaiy  course  of  business  from  time  to  time  duly  registered  the  .said  persons  in  this 
paragi-aph  mentioned  respectively  as  the  proprietors  of  the  said  last-mentioned  shares, 
and  from  time  to  time  issued  to  [414]  them  lespectively  cei-tificates  of  their  being  the 
registered  proprietors  of  the  said  last-mentioned  shares. 

That,  of  the  aliovc-!neiitioned  shai-es,  those  numbered  156735  to  15G.S04  now  stated 
on  the  register  of  shareholders  in  the  name  of  Johann  Frederick  Krederickseu,  who 
acquii-ed  the  same  by  a  deed  of  transfer  fiom  William  M'Kewan  and  James  (Tray, 
who  acquired  the  same  by  a  deed  of  transfer  from  James  I'ickering,  who  acijuired  the 
same  by  deed  of  transfer  from  Richard  Walker'  aforesaid,  who  aci|uii-cd  the  same  by 
deed  of  tr-ansfer  fi-om  Barry  ;  and  that  the  .said  company  in  the  ordinary  cour-se  of 
business  and  fr'om  time  to  time  duly  r-egistered  the  said  per'sons  irr  this  paragraph 
mentiorred  respectively  as  the  projnietor-s  of  the  said  last-merrtiorred  shares,  and  fr'om 
time  to  time  issued  to  them  respectively  certificates  of  their-  being  the  register-ed 
proprietors  of  the  last-mcrrtioned  shar'cs. 

That,  of  the  above-mentioned  shar-es,  those  number-ed  fr-orn  156805  to  157004  riow- 
starrd  orr  the  said  I'cgister-  of  shar-choldcr-s  irr  the  name  of  .lames  I'lrnch,  who  ac(|uii'cd 
the  same  by  a  deed  of  trarrsfer-  fi-orrr  Har-|-y  ;  and  that  the  .said  com]iany  irr  the  oi-ilin.-u-y 
coirrse  of  brrsirre.ss  fr-orir  time  to  tirrrc  drrly  registered  the  said  James  i'luirh  as  the 
pr'opr-ietor-  of  the  said  last-iirerrtioned  shar-es. 

That,  of  the  above-mcrrtiorred  shares,  those  rrirmber-ed  fr-orn  157005  to  157104  now 
stand  orr  the  register- of  shareholder's  irr  the  rrame  of  Scarlett  Lloyd  Parry,  whoacquir-ed 
the  same  by  a  deed  of  tr-arrsfer  from  Johrr  Dunkin  Lee,  who  acqirircfl  the  same  by 
deed  of  trarrsfer  fr-om  Harry  ;  arrd  that  the  comparry  irr  the  or-dirrary  coirrsc  of  birsirress 
fr-om  time  to  time  duly  registcr-ed  the  .said  persons  irr  this  p.-u.-igr-.-ipli  mentioned  r'es])oc- 
tively  as  the  proprietor-s  of  the  last-riicrrtioncd  shares,  and  fr-orrr  time  to  time  issired  to 
them  r-espectively  cci-tilicates  of  their-  being  the  r'egister-ed  ijr-oprictor-s  of  the  said  l.-ist- 
mcntioricd  shai-es. 

[415]  That,  of  the  above-rrnrrtioncd  shar'e.s,  those  riurrrb('r-c<l  fr-nm  157105  to 
157l.'!4  now  starnl  orr  the  r-egister- of  shareholders  irr  the  rrame  of  M.ugarct  Anrr  Lever-, 
who  acqirired  the  sarrre  by  a  deed  of  tr-arrsfer-  from  Barry  ;  arrd  that  the  corrrjnury  iir 
the  or-dinar-y  eorrrse  of  brrsiness  drrly  register-ed  the  said  Mar-gar-et  .Vnrr   Lever  as  the 
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proprietor  of  the  .s;iid  last-mentioned  shares,  and  issued  to  her  a  certificate  of  her  beint; 
the  registered  proprietor  of  the  last-mentioned  shares. 

That,  of  the  above-mentioned  shares,  those  numbered  from  1.5713.L)  to  1.57184  now 
stand  on  the  register  of  shareholders  in  the  name  of  Bryan  Ward  Gibbins,  who 
acquired  the  same  by  a  deed  of  transfer  from  Joseph  Pattison  Webb,  who  acquired 
the  same  hy  a  deed  of  transfer  from  Barrj'  ;  and  that  the  company  in  the  ordinary 
course  of  business  from  time  to  time  duly  registered  the  said  persons  in  this  paragraph 
mentioned  respectively  as  the  propi'ietors  of  the  last-mentioned  shares,  and  from  time 
to  time  issued  to  them  respectively  certificates  of  their  being  the  registered  proprietors 
of  the  last-mentioned  shares. 

That,  of  the  aliove-mentioued  shares,  those  numbered  from  157185  to  15720-1:  now 
stand  on  the  register  of  shareholders  in  the  name  of  Martha  M'Auliffe,  who  acquired 
the  same  by  a  deed  of  transfer  from  Thomas  Tichmarch,  who  acquired  the  same  by 
a  deed  of  transfer  from  Barry  ;  and  that  the  company  in  the  ordinary  course  of 
business  duly  registered  the  said  persons  in  this  paragraph  mentioned  respectively 
as  the  proprietors  of  the  said  last-mentioned  shares,  and  from  time  to  time  issued  to 
them  respectively  certificates  of  their  being  the  registered  proprietors  of  the  said  last- 
mentioned  shares. 

That,  of  the  above-mentioned  shares,  those  numbered  from  157205  to  157234  now 
stand  on  the  register  of  shareholders  in  the  name  of  Charles  Wellington  Howell,  who 
acquired  the  .same  by  deed  of  transfer  [416]  from  Harry  ;  and  that  the  compan\'  in 
tlie  ordinary  course  of  Inisiness  duly  registered  the  said  C.  W.  Howell  as  the  proprietor 
of  the  last-mentioned  shares,  and  issued  to  him  a  certificate  of  his  being  the  registered 
proprietor  of  the  last-mentioned  shares. 

That,  on  or  about  the  2fith  of  .Tuly,  1858,  deponent  received  a  transfer  deed  dated 
the  23rd  of  July,  1858  (in  the  same  form  and  similarly  attested  to  that  set  out  ante, 
p.  410),  pui'porting  to  be  a  transfer  from  Swan  to  William  M'Kewan  and  James  Gray 
of  500  shares,  nimibered  157235  to  157434,  115204  to  115403,  and  177206  to  11730.5, 
together  with  the  certificate  of  the  shares  therein  mentioned,  and  a  request  from 
M'Kewan  and  Gi-ay  that  the  same  should  be  registered  by  the  company  in  their  names. 

That,  on  or  about  the  2nd  of  August,  1858,  the  said  shares  were  duly  registered 
by  the  company  in  the  names  of  M'Kewan  and  Gray  as  the  proprietors  thereof,  and 
certificates  were  duly  issued  l\y  the  company  to  them  that  they  were  the  registered 
proprietors  of  the  same. 

That  previous  to  the  said  shares  being  so  transferred  out  of  the  name  of  Swan  and 
registered  in  the  names  of  M'Kewan  and  Gray,  deponent  sent  by  post  a  notice 
addi'essed  to  Swan,  to  the  care  of  W.  L.  Oliver,  Esq.,  of  4  Austin  Friars,  being  the 
last  address  of  Swan  registered  by  his  direction  in  the  books  of  the  company,  in  the 
same  form  as  the  notice  set  out  ante,  p.  412,  informing  him  of  the  intended  transfer 
of  the  last-mentioned  shares. 

That  previous  to  such  transfer  and  registration,  deponent  never  received,  and  to 
the  best  of  his  knowledge  and  belief  the  company  never  received,  nor  did  any  officer 
or  director  of  the  company  ever  receive  any  commutiication  from  Swan  or  any  person 
on  his  behalf,  or  any  notice  whatever,  that  the  said  deed  was  not  a  [417]  genuine  and 
valid  deed  of  Swan,  or  that  the  same  had  not  been  wholly  filled  up  and  completed  as 
the  same  now  is  previous  to  its  signature  and  execution  by  Swan,  or  that  any  pait  of  the 
same  was  a  forgery  ;  nor  had  the  deponent,  nor  to  the  best  of  his  knowledge  and  belief 
had  the  company  or  any  officer  or  director  thereof  any  notice  or  knowledge  whatever 
that  any  part  of  the  said  deed  was  a  forgery,  or  that  the  same  was  not  a  genuine  and 
valid  deed,  wholly  filled  up  and  completed  as  the  .same  now  is  previous  to  its  signature 
and  execution  by  Swan. 

That  the  said  transfer  deed  was  registered  as  aforesaid  in  the  course  of  the  business 
of  the  company  and  after  the  usual  notice  of  such  transfer  being  about  to  be  made 
had  been  given  to  Swan,  and  without  any  means  of  knowledge  on  the  pai't  of  the 
company  that  the  said  deed  was  not  a  genuine  and  valid  transfer  by  Swan,  or  that 
M'Kewan  and  Gray  were  not  legally  entitled  to  compel  them  to  register  the  said 
ti'ansfer  of  the  said  shares  in  the  books  of  the  company. 

That,  of  the  above-mentioned  shares,  those  numbered  157235  to  157314  now  stand 
on  the  register  of  shareholders  in  the  name  of  Johann  Frederick  Fredericksen  aforesaid, 
who  acquired  the  same  by  a  deed  of  transfer  from  M'Kewan  and  Gray  ;  and  that  the 
company  in    the    ordinary   course  of  business  duly  registered    the  said  Johann  F. 


7  C.  B.  (N.  S.)418.  EX    PARTE    SWAN  879 

Frederickseii  as  the  proprietor  of  the  last-mentioned  shai'es,  and  issued  to  him  a 
ceitificate  of  his  being  the  registered  proprietor  thereof. 

And  that,  of  the  above-mentioned  shares,  those  numbered  157315  to  157434, 
11520+  to  115403,  and  177206  to  177305,  now  stand  on  the  said  register  in  the  name 
of  Isaac  Trace\%  jiui.,  who  acquired  the  same  by  a  deed  of  transfer  from  M'Kewan  and 
Gray  ;  and  the  company  in  the  ordinary  course  of  business  duly  registered  the  said 
Isaac  Tracey,  jun.,  as  the  pro-[418]-prietor  of  the  last-mentioned  shares,  and  issued  to 
him  a  certiticate  of  his  being  the  registered  proprietor  thereof. 

The  aftida\'it  of  M'Kewan  and  Gray  stated,  that,  on  or  about  the  23rd  of  July. 
lf<5iS,  they,  for  and  on  behalf  of  the  London  and  County  Banking  Company,  became  and 
were  the  bona  lide  purchasers  for  value  of  500  shares  in  the  Noi-th  British  Australasian 
Compaii}',  and  that  the  same  were  transferred  to  them  under  and  by  viitue  of  the 
deed  of  transfer  referred  to  in  Budge's  atHdavit  (ante,  p.  416) ;  that,  at  the  time  when 
the  said  deed  was  first  produced  and  shewn  to  the  deponents,  and  when  they  first 
received  the  same,  the  said  deed  was  filled  up  with  the  numbers  and  descriptions  of 
the  said  shares,  and  with  the  deponents'  names  as  the  purchasers  thereof,  in  the  same 
manner,  and  was  in  precisely  the  same  form  and  conrlition  as  the  same  now  is  ;  that 
the  deponents  then  bona  fide  paid  for  the  said  shares  for  and  on  behalf  of  the  said 
banking  company  the  sum  of  3001.  ;  that  deponents  purchased  the  said  shares  and 
took  and  received  the  said  deed  of  ti'ansfer  in  the  ordinary  course  of  business,  and 
without  any  knowledge  or  notice  whatever  that  the  said  deed  was  not  a  true  and  valid 
deed  ;  that  deponents  took  and  received  the  said  deed  with  a  full  and  bona  fide  belief 
that  the  deed  was  a  true  and  valid  transfer  of  the  said  shares,  and  that  the  same  had 
been  and  was  duly  executed  by  Swan  ;  and  that,  on  or  about  the  2nd  of  August,  1858, 
and  before  deponents  had  any  knowledge  or  notice  whatever  that  the  said  deed  was 
a  forgery,  or  that  the  same  was  not  a  true  and  valid  deed,  deponents  procured  the 
said  transfer  to  be  duly  registered  in  the  books  of  the  said  North  British  Austi'alasian 
Company. 

Barry's  affidavit  stated  that,  on  or  about  the  15th  of  November,  1858,  he  became  the 
bona  fide  purchaser  [419]  for  value  of  500  shares  in  the  North  Bi'itish  Australasian 
Company,  and  that  the  same  were  transferred  to  him  under  and  by  virtue  of  the  deed 
of  transfer  referred  to  in  Budge's  affidavit  (ante,  p.  410)  ;  that,  at  the  time  when  the 
deed  was  first  produced  and  shewn  to  him,  and  when  he  first  received  the  same,  the 
said  deed  was  filled  up  with  the  numbers  and  descriptions  of  the  said  shares,  and 
with  his  name  as  the  purchaser  thereof,  in  the  same  manner  and  in  precisely  the  same 
form  and  condition  as  the  same  now  is  ;  that  deponent  then  bona  fide  paid  for  the 
said  shares  the  sum  of  3751. ;  that  he  purchased  the  .said  shaies  and  took  the  said  deed 
of  transfer  in  the  ordinary  course  of  business,  and  without  any  knowledge  or  notice 
whatever  that  the  said  deed  was  not  a  true  and  valid  deed  ;  that  he  took  and  received 
the  said  deed  with  the  full  and  bona  fide  belief  that  the  said  deed  was  a  true  and  valid 
transfer  of  the  said  shares,  and  that  tiie  same  had  been  and  was  duly  executed  by 
Swan  ;  anfl  that,  on  or  about  the  l!)th  of  January,  1858,  and  before  de])()ncnt  had  any 
knowledge  oi-  notice  whatever  that  the  said  deed  was  a  forgery,  or  that  the  same  was 
not  a  true  and  valid  deed,  he  ])rocuicd  the  .saifl  transfer  to  be  duly  registered  in  the 
books  of  the  said  company. 

The  case  was  twice  argued, — the  first  time  before  I'jrle,  C.  J.,  Williams,  J., 
Crowdur,  J.,  and  Byles,  J.,  and  the  second  time  before  Krlc,  C.  .).,  Williams,  J., 
Willes,  J.,  and  Keating,  J., — cau.se  being  shewn  against  the  rule  by  Hawkins,  Q.  C, 
and  Holt,  for  the  company,  and  by  Petcrsdorfl",  Serjt.,  and  Kew,  for  the  several  parties 
called  upon  by  the  amended  rule:  and  Knowles,  Q.  C,  and  Hurlstone,  being  heard  in 
support  of  it. 

Argument  in  opposition  to  tln^  iiilr.  Tlii'  shares  in  question  were  transferred  from 
Swan's  name  in  the  [420]  books  of  the  company,  in  the  usual  course  of  business,  after 
due  notice  had  been  sent  to  Swan  at  tlu;  i)lacc  he  himself  had  (caused  to  be  registered 
as  his  address,  and  in  the  bona  fide  iiclief  on  the  ])art  of  the  transferi'ces  and  of  the 
comjiany's  ofiiceis  that  the  transaction  was  in  all  rcspeits  regular.  [  I']ile,  ('.  J.  I 
think  we  may  assume  that  the  notice  never  rcacheil  llu'  hands  of  Swan.  The  ipiestion 
i.s,  which  of  two  innocent  parties  is  to  sutler  from  the  fraud  of  Oliver.]  The  company 
were  guilty  of  no  negligence  ;  neither  were  the  transferiees  of  these  shares  :  but  both 
were  misled  by  the  gross  negligence  of  Swan,  who,  trusting  blindly  to  Oliver,  his 
broker,  by  attaching  his  signature  to  blank  transfers,  and  entrusting  them  to  Oliver, 
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enabled  that  person  to  impose  upon  the  company  and  upon  the  purchasers.      The 
circumstance  of  the  signature  of  Cai-oline  Bourne  being  a  forgery,  it  is  submitted, 
makes  no  difference.     The  statute  does  not  require  any  attesting-witness  :  it  is  only 
the  form  annexed  to  the  rules  and  regulations  of  the  compan}'  that  makes  attestation 
necessary,  and  that  is  only  for  the  protection  of  the  company.     [Crowder,  J.     The 
companj'  would  not  have  acted  upon  the  tiansfer  deed  without  an  attesting-witness.] 
Probably  not.     Although  as  between  Swan  and  Oliver  the  transfer  deeds  would  be 
null  and   void,  there  are  numerous  authorities  to  shew    that    the  former  would  be 
estopped  from  setting  up  his  right  as  against  a  bona  fide  purchaser  for  value.     In 
Youuff  V   frrote,  i  Bingh.  253,  12  J.  B.  Moore,  484,  a  customer  of  a  banker  delivered 
to  his  wife  certain  printed  cheques  signed  by  himself,  but  with  blanks  for  the  sums, 
requesting  his  wife  to  fill  the  blanks  up  according  to  the  exigency  of  his  business. 
.She  caused  one  to  be  filled  up  with  the  words  "fifty  pounds  two  shillings,"  the  words 
"fifty"  being  commenced  with  a  small  letter  and  placed  in  the  middle  of  a  line,  and 
the  figures  50  [421]  and  2   Ijeing  also  placed   at  a  considerable  distance  from  the 
printed  £.  -.  in  this  state  she  delivered  the  cheque  to  her  husband's  clerk  to  receive  the 
amount,  whereupon  he  inserted  at  the  beginning  of  the  line  in  which  the  word  "fifty" 
was  written  the  words  "  thiee  hundred  and,"  and   the  figure  3  between  the  £  and 
the  50.     The  bankers  having  paid  the  3501.  2s.,  it  was  held  that  the  loss  must  fall  on 
the  customer.     Best,  C.  J.,  in   giving  judgment,  says  :  "  Undoubtedly,  a  banker  who 
pays  a  forged  cheque  is  i!i  general  bound  to  pay  the  amount  again  to  his  customer, 
because  in  the  fiist  instance  he  pays  without  authority.     But,  though  that  rule  be 
perfectly  well  established,  yet,  if,  it  be  the  fault  of  the  customer  that  the  banker  pays 
more  than  he  ought,  he  cainiot  be  called  on  to  pa}'  again.     That  principle  has  been 
well  illustrated  liy  Pothiei',  in  commenting  on  the  case  put  by  Scacchia,  '  Cependant, 
si  c'etait  pur  la  faute  du   tireur  que  le  banquier  eut  ete  induit  en  erreur,  le  tireur 
n'ayant  pas  eu  le  soin  d'ecrire  sa  lettre  de  maniere  k  prevenir  les  falsifications  ;  puta, 
s'il  avait  eciit  en  chitt'res  la  sonime  tiree  par  la  letti'e,  et  qu'on   eut  ajonte  zero,  le 
tireur  serait  en  ce  cas  tenue  d'indemniser  le  banquier  de  ce  qu'il  a  soufFert  de  la  falsifi- 
cation de  la  lettre,  a  laquelle  le  tireur  par  sa  faute  a  donn(5  lien  ;  et  c'est  a  ce  ca  qu'on 
doit  restreindre  la  decision   de  Scacchia.'"      Tayler  v.   Tlie   Great  Indian  Peninsular 
Raihvay  Company,  28  Law  J.,  Ch.  285,  is  a  strong  authority  in  favor  of  the  company. 
There,  T.  being  the  holder  of  certain  shares  in  a  company  upon  which  201.  each  had 
been   paid  up,  and  being  also  entitled  to  other  shares  in  the  same  company  upon 
which   21.  each  had  been  paid,  instructed  his  brother  to  sell  the   21.  shares.      The 
broker  sold  the  201.  shares,  and  brought  to  T.  for  execution  by  him  deeds  of  transfer  in 
which  blanks  were  left  for  the  name  of  the  transferree  and  for  the  number  and  [422] 
the  distinctive  numbers  of  the  shares.     The  deeds  bore  stumps  high  enough  to  carry 
the  201.  shares,  and  were  executed  in  blank  by  T.     The  deeds  were  delivered  in 
this  condition,  together  with  the  share  certificates  for  the  201.  shares,  which  had  been 
fraudulently  obtained  liy  the   bioker,  to  bona  tide    purchasers,   who  filled   up  the 
blanks.     Upon  a  bill  filed  by  T.,  it  was  held  that  the  deeds  of  transfer  were  void, 
and  that  he  was  entitled  to  the  shares  expressed   to  be   transferred  thereby,   and 
to  have  his  name  restored  to  the  register.     The  ground  upon  which  Vice-Chancellor 
Wood   proceeded   in   that  case  was,   that    the  company   h^d    been    guilty  of  great 
negligence  in   taking  a  tiansfer  in  a  form  which  was  illegal :  but  he  fully  acceded 
to  the  doctrine  laid  down  by  Ashurst,  J.,  in   Lickharrow  v.   Mason,  2  T.  K.  63,  70, 
that  "  whenever  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a  third,  he 
who  has   enabled    such   third    person   to  occasion  the  loss   must  sustain  it."     And 
that  decision   was  confirmed    by  the    Lords  Justices,  on    appeal :    see    28   Law  J., 
Ch.  709.     In  Coles  v.    The  Bank  of  England,   10  Ad.  &  E.   437,   2   P.  &  D.  521,  in 
case  by  the  executors  of  a  stockholder   against  the  Bank  of  England  for  refusing  to 
ti-ansfer  stock  of  the  testatrix,  and  to  pay  the  di\idends,  it  appeared   that  nearly 
all  the  stock  had  been   sold  and  transferred,  in    the  life-time  of  the  testatrix,  by 
her   nephew    C,    who    had    brought  another   woman    to   peisonate  her   and    forge 
her  signature.      After  the  sale,   the  testatrix  had  repeatedly  received  the   warrants 
for  the  reduced   dividends   in  person,  and  had  signed  the  warrants  and  the  bank- 
books,   being   on    those  occasions  accompanied  by  G.    who   mentioned   the  amount 
of  dividend  in   her  presence.      The  jury  foinid   that  the  testatrix  had   the   means 
of  knowing  of  the  transfer,  but  that  there   was  no  evidence  of  actual  knowledge  ; 
that  she   had  been  guilty   of  gross  negligence ;  and   that  there  had  been  no  [423] 
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iicgliyciiL-o  1)11  till!  pari  of  the  defendants.  It  wa.s  held  that  the.sc  facts  afJ'orded 
a  defence  on  the  plea  of  not  guilty.  The  case  of  The  Sheffield,  Ashton-iinder-Li/m,  and 
MaiichK.-itcr  L'ailivai/  Uoiiipani/  v.  Woodcock,  i  Kailw.  Cas.  522,  7  M.  &  W.  57-1,  cited  by 
the  Lord  Chancellor  in  lie  the  North  of  England  ■Jnint-Stock  Banking  C'oinpani/,  16  Jurist, 
435,  440,  also  supports  this  view.  [William.s,  J.  That  went  upon  ratification. 
Crowder,  J.,  referred  to  the  opinion  of  the  judges  delivered  by  Parke,  B.,  in  The  Bank 
of  Irekuul  \.  The  TiiiMee.':  of  Eranss  Vluiritii,  5  House  of  Lords  Cases,  389.]  A  person 
by  giving  another  a  blank  acceptance  makes  him  as  to  third  parties  his  general  agent 
to  Hll  up  the  bill  to  the  e.vtent  the  .stamp  will  cover,  and  he  is  bound  by  his  acceptance 
in  the  hands  of  an  innocent  holder  for  \'alue  :  Montague  v.  l'erkin>:,  22  Law  J.,  C.  P. 
187,  17  Jui-ist,  557.  Upon  the  whole,  it  is  submitted  that  the  court  will  not  under 
the  circumstances  exercise  the  authority  conferred  upon  it  by  these  acts  of  parliament, 
but  will  leave  Mr.  Swan  to  any  remedy  he  may  have  by  the  ordinary  course  of  pro- 
ceedings at  law  or  in  equity,  when  the  matter  might  if  necessary  be  reviewed  by  a 
court  of  error'.  If  the  court  were  to  make  this  rule  absolute,  it  would  be  dealing  with 
the  right.s  and  interests  of  persons  not  now  before  it, — the  intei'mediate  traiisferrees, 
who  are  not  called  upon  by  the  rule.  [Erie,  C.  J.  I  certainly  entertain  a  strong 
objection  to  trying  on  a  summaiy  application  like  this  a  matter  which  the  parties 
have  the  means  of  trying  in  a  much  more  satisfactory  manner  Ijy  the  ordinarily 
constituted  tribunals.  \\'illiam.s,  J.  Is  there  any  mode  of  proceeding,  either  at  law 
or  in  equity,  whereisy  the  same  remedy  may  be  had  as  is  sought  here  !]  Swan 
might  have  a  mandamus  to  the  company  to  lestore  his  name  to  the  register, — 
Norrif  V.  The  Irish  Lund  Comijany,  8  Ellis  &  B.  512  ;  or  he  might  file  a  l)ill  in 
Chan-[424]-cery,  and  so  bring  all  the  parties  before  the  court,  as  in  Taijhr  v.  The 
Great  Indian  I'eninsular  Itaihcay  Company :  or  he  might  have  an  action  at  law  against 
the  company  for  wrongfully  taking  his  name  off  the  register, — DaJy  v.  Thomj^iton, 
10  M.  ife  VV.  309  ;  or  an  action  for  the  dividends, — iJalton  v.  The  Midland  linilway 
Cornjiany,  12  C.  B.  458,  13  C.  B.  474.  In  Sloinan  v.  The  Hank  of  Englawl ,  14  Simons, 
475,  where  one  of  two  trustees  of  a  sum  of  stock  sold  it  out  under  a  power  of  attorney 
to  which  he  had  forged  the  signature  of  his  co-trustee,  and  .some  time  afterwards 
absconded, — it  was  held  that  the  Bank  of  England  was  compellable  in  a  court  of 
equity  to  le-invest  the  stock  in  the  name  of  the  other  trustee.  There  is  nothing  in 
the  9th  section  of  the  20  .V.  21  Vict.  c.  14  to  make  it  obligatory  on  the  court  to 
interfere  in  the  manner  prayed  by  this  rule.  Undoubtedly,  there  are  many  cases 
where  the  enal)ling  words  of  a  statute  have  been  held  to  be  obligatoiy.  Most  of 
these  are  collected  in  Manlougoll  v.  J'ater.ion,  11  C.  B.  755  :  but  there  is  an  authority 
in  point  upon  the  25th  section  of  the  19  &  20  Vict.  c.  47,  viz.  the  case  of  The  Brilifh 
Sugar  Rrjining  Company,  3  Kay  &  J.  408,  where  it  was  held  that  tlie  section,  enabling 
a  sharelioldiir  whose  name  is  without  sufficient  cause  omitted  to  be  entered  in  the 
company's  register  to  apply  l>y  motion  for  an  order  that  the  register  may  l)e  i-eetified, 
was  not  meant  to  give  to  eveiy  shaicholder  e-v  dobito  justitia'  this  summary  remedy. 
The  object  of  that  section  was,  to  enable  the  court  to  avoid  the  inconvenience  and 
injustice  which  occa.sionally  arise  fi'om  capricious  or  fi-ivolons  objections  on  the  part 
of  companies  to  (•omplete  the  registration  of  their  sharoliolders.  It  was  not  intended 
by  the  act,  that,  in  the  event  of  there  being  a  serious  question  to  be  tried,  the  matter 
should  l)e  disposed  of  summarily.  [Williams,  J.  The  language  of  the  second  [425] 
act  is  larger.)  A  summary  jurisdiction  is  conferred  upon  this  court  l)y  the  liitilway 
TralKc  Act,  1854,  17  &  18  Vict.  c.  31,  the  language  of  which  is  imperative:  l)ut  that 
act  applies  to  cases  for  which  there  was  no  e.xi.sting  remedy  ;  and  the  most  extensive 
powers  are  given  for  investigating  the  facts  and  ascertaining  the  rights  of  the  parties: 
whereas  none  such  are  given  by  the  acts  now  undei'  consideration. 

Argument  in  support  of  the  rule.  The  court  undoiilitcdly  has  power  under  the 
19  (t  20  Vict.  c.  47,  s.  25,  and  20  cfe  21  Vict.  c.  14,  ss.  8,  9,  to  grant  the  relief  prayed 
by  this  rule,  and,  if  a  proper  case  is  made  out,  is  bound  to  exercise  it :  and  there  can 
be  no  need  for  the  interference  of  a  court  of  etiuily,  when  the  same  iiieasui-e  of  justice 
may  be  meted  out  hero  under  the  statutes.  I'pon  the  facts  disclosed  by  the  allidavits, 
it  is  submitted  that  there  has  been  no  valid  transfer  of  the  shares  in  question,  aiul 
conseiiucntly  that  Swan  remains  the  legal  owner  of  them.  The  com])aiiy  have  by 
means  of  a  forgery  been  induced  to  remove  Swan's  name  from  the  register :  but  that 
act  of  the  company,  to  which  he  was  no  party,  cannot  vary  Swan's  rights.  The  case 
differs  in  no  respect  from  that  of  a  forged  bill  or  a  forged  transfer  of  government  or 
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bank  stock  ;  tbe  forgery  does  not  alter  tlie  position  of  the  party  whose  name  has  been 
so  inipioperly  used  ;  the  stock  still  remains  the  property  of  the  original  holder.  The 
cases  relied  upon  on  the  other  side  are  all  founded  upon  the  doctrine  of  I'klard  v. 
Smr.%  fi  Ad.  ifc  E.  469,  :2  Xev.  &  P.  488,  where  Lord  Denman,  delivering  the  judgment 
of  the  court,  says, — "  The  rule  of  law  is  clear,  that,  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  position,  the  former 
is  [426]  concluded  from  averring  against  the  latter  a  difl'erent  state  of  things  as 
existing  at  the  same  time."  But  in  no  case  has  it  been  held  that  a  person  whose 
signature  to  a  transfer  has  been  forged  ceases  to  be  the  legal  owner  of  the  stock. 
Mr.  Swan's  legal  title  to  these  shares  being  clear,  what  has  he  done  to  dispossess 
himself  of  them  ?  It  is  said  that  he  was  guilty  of  negligence  in  placing  blank  transfers 
in  the  hands  of  Oliver.  But  it  is  the  well-known  practice  of  the  Stock  Exchange  to 
execute  transfers  in  blank  ;  therefore,  there  was  no  negligence  in  that.  Besides, 
Oliver  could  not  avail  himself  of  the  transfer  without  forging  the  signature  of  an 
attesting  witness.  Youikj  v.  Grote,  4  Bingh.  253,  12  J.  B.  Moore,  484,  has  been  much 
relied  on.  There,  however,  the  plaintiff's  agent,  by  her  negligent  manner  of  filling 
up  the  checjue,  afforded  the  clerk  an  opportunity  of  committing  the  forgery  which 
imposed  upon  the  bankers.  Vice-Chancellor  Wood,  observing  upon  that  case  in 
Tayhrv.  The  (Jrcal  Iwliaii  Peiiinsukir  Ruilway  Company,  28  Law  J.,  Ch.  289,  says: 
"  In  that  case,  the  alteration  was  made  in  such  a  manner  that  no  person  using  due 
and  ordinarj'  diligence  could  have  discovered  that  it  had  been  made  improperly." 
And  there,  as  the  learned  judge  remarks,  the  decision  proceeded  partly  on  the  ground 
of  negligence,  and  partly,  by  analogy  to  the  doctrine  applicable  to  bills  of  exchange, 
on  the  ground  that  the  banker  was  bound  to  pay  to  the  order  of  his  customer.  The 
doctrine  of  Ashhurst,  J.,  in  Lid-harrow  v.  Mason,  2  T.  K.  63,  70,  that,  "  wherever  one 
of  two  innocent  per.sons  must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it,"  was  also  relied  on.  But  the  facts 
there  were  altogether  different  from  and  can  have  no  application  to  those  of  this  case. 
In  Coles  V.  The  Bank  of  Enghiml,  10  Ad.  it  E.  437,  2  P.  &  D.  .521,  there  was  clear 
proof  that  the  testatrix  allowed  the  diminished  [427]  dividends  to  be  paid  with  full 
knowledge  or  means  of  knowledge  of  the  fraud.  In  the  case  of  'I'he  Sheffield,  Ashton- 
under-Lyne,  and  Manchester  Railway  Company  v.  JFoodcock,  7  M.  &  W.  574,  the  court 
only  carried  out  the  intention  of  the  parties :  the  transferror  meant  that  the  transfer 
should  be  an  operative  instrument.  Assuming  that  Swan  had  been  guilty  of  some 
degree  of  negligence,  that  clearly  would  not  divest  his  legal  title  to  these  shares. 
At  all  events,  as  to  the  500  shares  which  the  company  allowed  to  be  transferred  after 
Oliver's  conviction,  and  after  they  had  full  notice  of  the  forgery  and  fraud,  they  cannot 
have  a  shadow  of  equity.  For  these  the  transferees  would  clearly  have  a  remedy 
against  the  London  and  County  Bank,  who  sold  them  with  full  knowledge  of  the 
taint  upon  them.  The  25th  section  of  the  19  &  20  Vict.  c.  47  was  intended  to  give 
authority  to  the  court  to  do  that  which  could  not  conveniently  be  done  in  any  other 
way.  In  the  case  of  The  British  Sugar  Rijiniag  Company,  3  Kay  &  J.  408,  which 
came  before  Vice-Chancellor  Wood  shortly  after  the  passing  of  that  act,  his  Honor 
refused  to  decide  upon  the  question  of  title  :  and  thereupon  the  provision  in  the 
20  &  21  Vict.  c.  14  was  passed  expressly  to  enable  the  court  to  inquire  into  the 
title.  The  word  "  may  "  is  one  which  is  either  directory  or  compulsory,  according 
to  circumstances.  The  true  principle  is,  that,  where  an  authority  is  given  to  the 
court  by  that  word,  the  court  is  bound  to  exercise  the  authority  where  a  proper  case 
is  made  for  it;  or,  as  Jervis,  C.  J.,  expresses  it  in  Macdougall  v.  Paterson,  11  C.  B. 
755,  773,  "when  a  statute  confers  an  authority  to  do  a  judicial  act  in  a  certain  case, 
it  is  imperative  on  those  so  authorized  to  exercise  the  authority  when  the  case  arises, 
and  its  exercise  is  duly  applied  for  by  a  party  interested,  and  having  the  right  to 
make  the  application."  And  this  is  no  new  doctrine  ;  [428]  for,  in  Bex  et  Regina 
V.  Barlow,  2  Salk.  609,  upon  an  indictment  on  14  Car.  2,  c.  12,  against  church- 
wardens and  overseers  for  not  making  a  rate  to  reimburse  the  constables,  e.xception 
was  taken  that  the  statute  only  puts  it  in  their  powei-  to  do  so  by  the  word  tmy,  &c., 
but  does  not  require  the  doing  of  it  as  a  duty  for  the  omission  of  which  they  are 
punishable.  Sed  non  allocation  ;  for,  where  a  statute  directs  the  doing  of  a  thing  for 
the  sake  of  justice  oi'  the  public  good,  the  word  mat/  is  the  same  as  the  word  shall  : 
thus,  the  23  H.  6  says  the  sheriff  may  take  bail ;  this  is  construed  shall,  for  he  is 
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compellable  to  do  so.  So,  in  The  Queen  v.  The  Tithe  Commissioners  for  Eiujkind  and 
JFales,  in  the  Matter  of  Gi-eat  Hale  Tithes,  14  Q.  B.  459,  Coleridge,  J.,  in  delivering  the 
judgment  of  the  court,  says, — "Upon  the  construction  of  the  7th  section  of  the  5  & 
6  Vict.  c.  54,  we  are  of  opinion,  that,  in  the  cases  to  which  it  applies,  the  tithe- 
commissioners  are  bound  to  act  under  it,  and  must  confirm  according  to  its  provisions. 
The  words  undoubtedly  are  only  impowering  ;  l)Ut  it  has  lieen  so  often  decided  as  to 
have  become  an  axiom,  that,  in  public  statutes,  words  only  directory,  permissory,  or 
enabling,  may  have  a  compulsory  force  where  the  thing  to  be  done  is  for  the  public 
benefit  or  in  advancement  of  public  justice."  It  becomes,  therefore,  the  imperative 
duty  of  the  court  to  grant  the  relief  prayed  under  this  statute  the  moment  it  becomes 
apparent  to  it  that  the  name  of  a  person  having  an  unimpeachable  legal  title  to  shares 
has  been  improperly  omitted  or  erased  from  the  register.  If  the  court  decline  to 
interfere  under  the  statute,  the  party  will  be  practically  without  remedy.  He  clearly 
has  no  legal  redress  against  the  now  shareholders.  It  is  said  that  he  may  file  a  bill 
in  equity.  But,  against  whom  ?  The  first  transferee,  the  present  holder  of  the  shares, 
or  the  company  1  As  against  the  two  former,  how  could  [429]  it  be  said  that  the 
plaintiff  has  a  better  equity  than  the  defendant,  who  has  in  ignorance  of  the  fraud 
parted  with  his  money?  [Willes,  J.  The  same  jurisdiction  is  given  by  the  statute 
to  the  courts  of  law  and  equity.  The  court  of  equity  usually  considers  the  title  of  a 
bona  fide  purchaser  for  value  without  notice  unassailable.  Can  a  court  of  law,  pro- 
nounce a  decision  difl'erent  from  that  which  a  court  of  equity  would  pi'onounce,  under 
an  authority  confen-ed  upon  both  by  the  same  words  in  the  same  section  of  an  act  of 
parliament?  Williams,  J.  I  do  not  think  this  statute  meant  to  alter  the  law,  or  to 
give  any  new  right.]  To  restore  Swan's  name  to  the  register  would  be  effecting  no 
alteration  of  the  legal  rights  of  the  parties.  [Erie,  C.  J.  If  we  were  to  decide  upon 
this  application  in  favor  of  Mr.  Swan,  we  should  be  conclusively  determining  the  title 
to  these  shares.  Williams,  J.  The  question  which  presses  me  is,  whether  the  rights 
of  the  parties  might  not  be  ascertained  by  some  mode  of  proceeding  in  which  an 
appeal  would  lie.]  The  court  might,  if  so  advised,  direct  a  special  case  or  an  issue  to 
inform  its  conscience  as  to  the  rights  of  the  several  parties.  But,  if  any  recourse  is 
to  l)e  had  to  a  court  of  equity,  it  is  for  the  other  parties  to  proceed  there,  and  not 
Mr.  Swan. 

Cur.  adv.  vnlt. 

The  court  being  equally  divided,  their  judgments  were  on  a  subsequent  day 
delivered  seriatim,  as  follows : — 

Eri.E,  C  J.  This  was  a  motion  on  behalf  of  Mr.  Robert  Swan  for  an  order  to 
the  North  British  Australasian  Company  to  rectify  their  register  of  shareholders,  by 
restoring  his  name,  under  the  19  &  '20  Viet.  c.  47,  s.  25,  and  the  '20  &  21  Vict.  c.  14, 
ss.  f<,  9.  The  facts  were,  that  Swan  had  purchased  1000  shares  in  the  company  in 
1857,  and  was  duly  registered,  [430]  .'ind  deposited  the  certificates  in  a  box  in  a  bank, 
and  had  never  intended  to  transfer  lliem.  In  October,  18")<S,  he  discovered  that  the 
certificates  had  been  stolen,  and  as  to  500  of  the  shares  Bai-ry  had  been  registered 
as  transferee  of  Swan  in  January,  1858,  and  as  to  the  other  500  shares  M'Kewan 
and  Gray  were  registered  as  transfeiees.  For  each  of  these  transfers  there  was  a 
deed  in  the  proper  foim  purporting  to  be  duly  executed  Ijy  Robert  Swan,  and  to  be 
attested  by  Caroline  Bourne  ;  and  the  transferees  in  each  case  took  the  transfers 
bona  fide  for  value.  These  shares  had  been  afterwards  transferred  again  bona  fide 
for  value ;  but  I  take  the  case  as  if  it  had  arisen  between  Mr.  Swan  and  the  first 
ti'ansferees. 

Mr.  Swan  states  that  he  never  executed  or  gave  authority  for  executing  any  deed 
of  transfer  of  these  shares,  and  so  had  a  prima  facie  case  :  but  it  appwired  further  that 
he  had  employed  one  Oliver  as  his  bi'okcr  in  the  purchase  atiil  sale  of  shares  for  several 
years,  and,  among  othei's,  in  the  purchase  of  the  shares  in  question  ;  and  (hat,  having 
occasion  to  sell  some  Manchcstoi'  and  Lincoln  shares  and  some  S(;ottish  Australian 
Investment  shares,  he  had  signed  aTid  .scaled  and  delivered  to  Oliver  blank  forms 
of  transfer,  to  be  completed  by  him  for  the  transfer  of  these  last-mentioned  shares; 
that  for  such  transfers  six  forms  only  were  necessary,  but  Oliver  induced  him  to 
give,  and  he  did  deliver  to  Oliver,  eight  forms  so  signed  and  sealed.  Oliver  used 
six  of  these  forms  for  the  transfers  according  to  the  order  of  Swan,  and  used  the 
remaining  two  forms  for  the  transfer  of  the  two  sets  of  500  shai'cs  now  in  dispute, 
without  any  order  or  authority  from  Swan  ;    and   this  raises  the  question  whether 
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Mr.  Swan  has  a  right  to  an  order  to  restore  his  name  to  the  register  as  the  holdei-  of 
these  shares. 

Upon  the  first  statute,  \\'ood,  V.-C,  was  of  opinion  [431]  that  the  legislature 
intended  to  give  a  summary  remedy  where  companies  from  frivolous  or  capricious 
objections  refused  to  complete  the  register,  and  did  not  intend  to  give  every  claimant 
a  right,  ex  debito  justitiie,  to  try  a  serious  question  of  right  by  motion  on  attidavit : 
In  re  the  Briti.th  Siu/ar  Bcfinivg  Compdni/,  3  K.  &  J.  408.  But  the  subsequent  statute 
has  enacted,  that,  on  a  motion  to  rectify  the  i-egistei',  the  court  ma}-  decide  the  '.  itle  to 
the  shares,  if  it  arises  incidentally  ;  and  that  is  the  case  here. 

Now,  although  the  deeds  of  transfer,  as  between  Swan  and  Oliver,  were  null  and 
void,  yet,  as  between  Swan  and  a  purchaser  for  value  on  the  faith  that  they  were 
valid,  they  may  be  valid  to  pass  the  property,  if  not  directly,  yet  indirectly,  by 
estopping  Swan  from  setting  up  his  light  against  such  purchaser.  The  authorities 
for  the  application  of  this  principle  in  respect  of  negotiable  instruments  are  numerous. 
The  giver  of  a  ]:)laMk  acceptance  or  an  indoisement  on  a  lilaiik  note  filled  up  for  a  larger 
sum  than  he  authorized,  is  estopped,  asagains'  a  bona  fide  holder,  from  setting  up  any 
other  Imit  of  authoritv  than  the  amount  which  the  stamp  will  bear  :  Bimsell  v.  Tjangdajf, 
2  Dougl.  514  ;  Bnsseliv.  Perkins,  25  Law  J.,  C.  P.  187.  In  yoiiii,/  v.  Grote,  4  Bingh.  253, 
1 2  J.  B.  Moore,  484,  the  plaintiff'  left  cheques  signed  in  blank  with  his  wife,  to  be  filled 
up  according  to  need  :  she  filled  up  one  so  imperfectly  as  to  enable  the  bearer  to  alter 
the  501.  for  which  it  was  given  into  3501.  :  and  it  was  held  that  the  plaintiff' was  estopped 
from  setting  up  against  the  defendant,  who  had  acted  with  ordinary  caution  in  paying 
the  cheque  in  the  usual  course  of  banking  business,  that  his  agent  had  only  drawn  the 
cheque  for  501.,  inasmuch  as  it  was  his  negligence,  by  his  agent,  that  enabled  the 
fraudulent  holder  to  cheat  the  l)anker.  These  decisions  relate  to  negotiable  [432] 
instruments  :  and  the  question  arises  more  frequently  in  respect  of  such  instruments, 
because  they  are  more  frequently  given  in  blank,  to  be  filled  up  by  agents :  but  I  am 
of  opinion  that  the  principle  on  which  they  rest  is  entirely  independent  of  negotiability  : 
it  has  no  relation  to  passing  of  property  by  delivery,  which  s  negotiability  ;  it  relates  to 
validating,  as  against  Ijoua  fide  purchasers,  'hat  which,  according  to  Minter  Hart's  case, 
7  C.  &  P"  652,  1  M.  C.  C.  R.  486,  as  against  the  agent,  is  a  forgery  :  and  the  law  for 
negotiability  never  aft'ects  the  validity  of  a  forgery.  The  principal,  whose  negligence 
has  enabled  his  agent  to  cheat  a  third  party  acting  w  th  ordinary  caution,  is  universally 
estopped  from  denying  the  authority  of  tlie  agent.  A  retired  partner,  who  has  gi\en 
no  notice  of  dissolution  to  a  customer  is  estopped  from  denying  the  authority  of  the 
continuing  partner  to  bind  him  w-ith  that  customer.  A  master  who  has  accredited  a 
servant  to  a  tradesman  to  order  goods  in  his  name,  and  has  recalled  the  authoiity 
from  the  servant  without  giving  notice  to  the  tradesman,  is  estopped  from  denying  the 
authoiity  of  the  servant  to  bind  him  with  such  tradesman.  I  am  further  of  opinion  that 
the  same  principle  applies  to  instruments  under  seal. 

In  Texira  v.  Eraiix,  which  was  cited  by  Wilson,  J.,  in  Master  v.  iMiller,  1  Anstr.  225, 
228,  Evans  gave  a  bond  executed  in  blank  to  his  broker,  to  raise  thereon  as  much  money 
as  he  could  "get.  Tcxira  consented  to  lend  2001.,  and  the  broker  filled  in  his  name  and 
the  sum.  In  an  action  by  Texira  on  this  bond,  Evans  pleaded  non  est  factum  ;  and,  as 
against  Texira,  Lord  Mansfield  held  it  to  Ije  a  \-alid  bond.  Though  the  facts  are  shortly 
stated,  and  it  was  a  ruling  at  Nisi  Prius,  still,  as  far  as  appears,  Texira  was  a  bona  fide 
holder  for  value  paid  to  Evans.  Therefore,  it  was  not  the  ordinary  question  which  of 
two  innocent  parties  [433]  should  sntt'er  by  the  fraud  of  a  third  ;  but  a  direct  claim  by 
the  defendant  that  the  law  should  support  his  fraud,  and,  instead  of  making  the  debtor 
pay  his  debt,  make  the  ci-editor  pay  to  the  debtor  his  costs.  If  these  are  the  facts,  Lord 
Mansfield  was  entirely  right  in  holding  that  the  defendant  should  not  set  up  the  altera- 
tion as  against  this  plaintiff. 

Where  an  agent  intrusted  with  the  custody  of  the  seal  of  a  corporation,  applied 
it  without  authority  to  a  power  of  attorney  for  selling  out  stock,  and  obtained  the 
proceeds,  and  the  question  ^^'as  who  should  lose  by  the  fraud  of  this  agent,  the  Irish 
judge  directed  the  jury  to  find  for  the  defendant  if  they  thought  the  plaintiff's  by 
their  negligence  had  contributed  to  the  loss.  Upon  bill  of  exceptions,  this  was  held 
wrong  by  the  House  of  Lords,  because  the  negligence,  if  any,  of  intrusing  the  custody 
of  the  seal  was  not  so  proximately  connected  with  the  loss  as  was  thought  necessary. 
Lord  Cranworth,  in  giving  judgment,  explains  the  case  of  Yonng  v.  Grote,  by  the  estoppel 
of  a  principal  from  denying  his  authority  to  an  agent,  where  his  negligence  has  enabled 
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the  agent  to  cheat  a  persou  actiug  with  ordinary  caution.  In  Ireland  and  in  the  House 
of  Lords  this  rule  of  law  was  treated  as  applicable  to  deeds  as  well  as  to  negotiable 
instruments,  and  the  judgment  of  the  House  of  Lords,  holding  that  the  negligence  was 
not  proximate,  by  implication  holds,  that,  if  it  had  been  so,  between  these  parties  the 
false  deed  would  have  been  valid  :  The  Bank  of  Irdaud  v.  Emns's  Charities,  5  House  of 
Lords  Cases,  389,  -113. 

Where  the  transfer  of  shares  was  executed  with  a  blank  for  the  purchaser's  name, 
by  a  proprietor  who  was  not  registered,  and  the  purchaser  delivered  to  the  company 
a  proxj'-paper  purporting  to  be  liy  a  proprietor,  such  purchaser  was  estopped  from 
setting  up  against  the  company,  in  an  action  for  calls,  that  the  [434]  transfer  was 
void.  Parke,  B.,  says  the  defendant  held  out  fal.se  colours  to  induce  the  company 
to  register  him  as  a  proprietor,  and  therefore  to  bruig  this  action  against  him.  It 
is  an  universal  rule  of  law,  that,  where  a  party  makes  a  representation  to  another 
whereby  the  situation  of  the  latter  is  altered,  he  is  bound  thereby  :  The  Sheffield 
and  Manchester  Ea'dwaij  Campany  v.  Woodcock,  7  M.  &  W.  574.  This  is  the  general 
principle  which  in  various  forms  pervades  all  the  cases  here  cited,  and  the  very 
numerous  class  often  referred  to  with  the  case  of  I'ickurd  v.  Sears,  6  Ad.  &  E.  469, 
2  Nev.  &  P.  48^. 

Where  the  plaintiff  tendered  to  the  defendant  transfers  executed  in  blank,  in 
perfoi'mance  of  his  contract  to  deliver  valid  transfers,  and  sued  the  defendant  for  not 
accepting  and  paying  for  them  as  valid  transfers,  the  judgment  was  for  the  defendant, 
and  rightly  so  ;  for,  between  these  parties,  there  had  beeu  no  deception,  and  no  ground 
for  applying  the  doctrine  of  estoppel :  HihlikivliUe  v.  M'Morinc,  6  M.  &  \V.  200  :  and  it 
should  be  noted  that  the  same  court  afterwards  held  the  transfer  valid  by  estoppel,  in 
the  action  for  calls  against  Woodcock  :  7  M.  &  W.  574. 

Where  the  plaintiff  had  delivered  to  his  broker  transfers  executed  in  blank,  with 
authority  to  fill  them  up  for  21.  shares,  and  he  sold  and  delivered  them,  still  being 
Ijlank,  to  another  broker,  to  be  tilled  up  for  201.  shares,  and  with  the  purchaser's  name 
when  they  should  sell,  Wood,  \'.-G.,  granted  relief  to  the  plaintiff,  and  decided  that  he 
was  still  proprietor  of  the  201.  shares ;  and  this  judgment  that  the  transfers  executed 
in  blank  and  misapplied  by  the  broker  did  not  bind  the  pi'ineipal,  is  in  entire  consistence 
with  the  cases  I  have  cited,  Ijecause  the  party  who  claims  to  benefit  by  this  doctrine  of 
estoppel  must  shew  that  he  has  acted  in  the  transaction  where  he  was  deceived  with 
ordinary  [435]  caution  ;  and  the  Vice-Ghancellor  held  that  a  broker  taking  transfers 
blank  as  to  names  and  sums  did  not  act  with  ordinary  caution,  but  paid  his  money 
for  ti-ansfcrs  which  he  knew  to  be  void  :  'Tai/ler  v.  The  Gi'cat  Indian  Peinnsidar  Railv:. 
Cunipany,  2rt  Law  J.,  Ch.  285.  This  view  is  entirely  confirmed  by  the  judgment  of 
Lord  Justice  Turner,  in  the  same  case  on  appeal,  who  sanctions  the  doctrine  of  estoppel 
as  here  explained,  but  declares  it  has  no  application  in  the  case  before  him,  for  the 
reason  above  assigned  :  28  Law  J.,  Gh.  710. 

This  doctrine  of  estoppel  to  validate  some  void  transfers  seems  essential  ;  other- 
wise, a  seller  of  shares  might  liy  these  means  leceivo  the  purchase-money,  and  recover 
back  the  shai'cs  if  their  \alue  should  rise  or  lie  should  wish  to  rescind.  The  doctrine, 
limited  to  throwing  the  lo.ss  fioni  the  parly  who  has  acted  with  due  care  to  the  party 
who  has  caused  the  loss  by  wilful  inipi'tulcncc,  must  always  operate  to  promote  the 
substantial  interest  of  connneice,  without  introducing  any  pernicious  uncertainty  that 
I  can  discover  ;  and  the  doctrine,  as  1  have  stated,  seems  to  me  to  reconcile  all  the  cases. 
Then,  did  Swan  by  his  negligence  enable  Oliver  to  cheat  Jiury  by  the  transfers 
in  question  !  I  think  the  answer  must  be  in  the  atlirmative.  According  to  the  5th 
and  lltli  regulations  of  the  company  here  in  question,  the  holder  of  a  share  may 
transfer  it,  and  the  transferee  may  accept  it,  by  a  deed  of  transfer  in  the  form  approved 
of  by  the  directors.  The  transfers  executed  in  Ijlank  l)y  Swan,  and  intrusted  by  him 
to  (Jli\or  to  fill  u]),  wei'e  in  the  form  ap[)r()ved  of  by  the  directoi's  ;  and  tiiey  alone  if 
\'alid  would  liave  passed  the  property.  Swan  gave  to  Oliver  the  numlier  of  transfers 
that  he  asked  for,  and  took  no  care,  by  in(|uir3',  oi'  examination  of  the  register,  or  in 
any  way,  to  see  how  they  had  been  used.  Me  put  tlicm  into  his  [436]  hands,  not 
only  to  lie  filled  up,  but  to  Ije  attested,  although  the  tilling  u])  of  a  deed  by  an  agent 
not  authorized  by  deed  would  be  void,  and  although  the  attestation  must  be  signed 
by  a  witness  who  could  not  truly  attest.  Furlhermore,  although  the  certificates  were 
locked  in  a  box  at  the  bank,  yet  Swan,  as  1  gather,  trusted  the  key  to  Oliver  to  get 
the  shares  that  were  to  be  transferred,  and  at  the  same  time,  or  by  the  same  key,  he 
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probably  had  the  opportunity  to  take  the  certificates  of  the  other  shares  now  in 
question.  In  this  I  think  Swan  was  guilty,  not  onl\'  of  the  negligence  of  an  extreme 
trust  in  Oliver,  but  also  of  misconduct  in  planning  that  Oliver  should  issue  transfers 
as  valid  which  were  neither  properly  executed  nor  attesteil.  This  negligence  and 
misconduct  were  as  proximately  connected  with  the  cheat  by  Oliver  as  the  wrongful 
filling  up  of  a  blank  acceptance  is  with  the  attempted  cheat  on  the  holder. 

Then,  did  the  third  party  shew  ordinary  care  in  paying  for  these  transfers  I  They 
were  received  from  an  established  broker  fully  accredited  liy  Swan.  They  were 
signed,  sealed,  and  attested  exactly  the  same  as  those  which  Swan  intended  to  pass 
as  valid,  in  respect  of  which  he  had  recei\ed  the  purchase-money.  Swan  intended 
that  a  purchaser  might  properly  receive  and  pay  for  them ;  and  he  cannot  say  that 
there  was  any  apparent  difi'erence  between  them  and  the  transfers  now  in  dispute. 

As  to  one  set  of  transfers.  Swan  says  he  authorized  them ;  as  to  the  other,  he  saj^s 
he  did  not :  but  that  is  a  matter  which  the  purchaser  could  by  no  examination  of  the 
documents  of  title  discover.  Neither,  as  it  seems  to  me,  was  it  want  of  ordinary  care 
not  to  go  to  the  attesting  witness  to  inquire  about  the  execution.  There  is  no 
evidence  of  such  a  precaution  being  common. 

[437]  It  is  objected  that  the  certificates  were  stolen,  and  that  no  property  in  them 
could  be  acquired  from  the  thief.  The  answer  is,  that  the  certificates  were  neither 
the  share  nor  the  title  to  the  share :  they  are  an  indication  of  title  which  the 
purchaser  with  ordinary  care  would  inquire  for.  In  this  case  he  did  so,  and  Oliver 
produced  them  :  and  it  is  probable,  as  above  observed,  that  Swan  by  his  careless  trust 
gave  him  the  opportunity  of  taking  them. 

For  these  reasons,  between  these  parties,  I  have  come  to  the  conclusion  that  Mr. 
Swan  has  not  proved  his  title  to  the  shares  in  question.  1  fully  agree  with  my 
Brother  Keating  that  on  the  ground  taken  by  us  the  rule  should  be  discharged. 

Keating,  J.  In  this  case  Mr.  Robert  Swan  obtained  a  rule  calling  upon  the 
North  British  Australasian  Company,  Limited,  and  others,  registered  holders  of 
shares  formerly  standing  in  his  name,  to,  shew  cause  why  the  register  of  shareholders 
in  the  said  company  should  not  be  rectified  by  replacing  the  name  of  the  .said  Robert 
Swan  thereon,  as  it  had  originally  stood,  and  why  the  said  company  should  not  pay 
the  costs  of  the  application. 

The  application  was  made  under  the  19  &  20  Vict.  c.  47,  s.  25,  and  20  &  21  Vict, 
c.  1-1,  s.  9  :  and  it  appeared  by  the  affidavits  that  Mr.  Swan  had  for  some  years 
previous  and  up  to  1S5S,  employed  as  his  stockbroker,  iu  the  purchase  of  shares  a 
person  named  Oliver,  with  whom  also  he  was  on  terms  of  private  intimacy  and  friend- 
ship. In  18-57,  he  had  purchased  1000  shares  in  the  North  British  Australasian 
Company,  and  deposited  the  certificates  for  these  shares,  with  other  securities  of  a 
similar  nature,  in  a  box,  which  Oliver  on  his  behalf  deposited  for  safe  custody  at  the 
l.,ondon  and  County  Bank.  On  two  occasions,  before  January,  [438]  18-58,  Mr.  Swan 
had  employed  Oliver  to  sell  for  him  shares  iu  the  Manchester,  Sheffield,  and  Lincoln 
Railway  Company,  and  in  the  Scottish  Australian  Investment  Company,  and  on  each 
occasion  sent  him  for  that  pinpose  blank  forms  of  transfer,  signed  and  sealed,  to  be 
filled  up  by  Oliver  on  such  sales.  It  does  not  appear  that  any  of  these  forms  (eight 
in  number)  were  attested,  although  each  contained  a  printed  attestation  form.  Six 
of  the  forms  were  filled  up  and  used  by  Oliver  for  the  sales  of  the  shares  as  directed 
by  Mr.  Swan,  but  the  remaining  two  forms,  which  he  had  represented  as  being  neces- 
sary for  those  sales,  he  filled  up  and  used  for  the  transfer  of  the  North  British  Austral- 
asian shares,  500  in  January,  185S,  to  Barry,  and  500  in  July,  1858,  to  M'Kewan 
and  Gray,  the  purchasers  in  both  cases  taking  them  bona  fide,  for  value,  in  the  usual 
course  of  business,  without  any  notice  whatever  of  the  fraud,  and  the  transfers  being 
complete  on  the  face  of  them  at  the  time  of  the  sales.  How  the  blank  attestation  had 
been  filled  up  by  Oliver  for  the  purpose  of  the  authorized  sales  does  not  appear  ;  but, 
in  the  transfers  upon  the  sales  in  question,  he  had  inserted,  as  attesting  witness,  but 
without  her  authority,  the  name  of  Caroline  Bourne,  who  was  a  friend  of  Robert  Swan, 
and  then  living  at  Paris,  where  he  also  then  resided.  The  certificates  of  the  1000 
shares  Oliver  had  obtained  by  feloniously  abstracting  them  from  the  Ijox  in  which 
they  were  deposited,  by  means  of  a  duplicate  key  which  without  the  authority  of 
Mr.  Swan  he  had  retained  in  his  po.ssession.  AVhether  the  certificates  for  the  shares 
previously  transferred  had  been  in  the  same  Ijox,  or,  if  so,  how  they  had  been  obtained, 
does  not  appear. 
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The  puicbascrs  of  the  Aiistrahisian  shares  took  the  deeds  to  the  oflices  of  the 
company  for  the  puipose  of  [439]  being  registered,  but  the  company,  before  doing 
so,  sent  in  each  case  a  notice  of  the  intended  transfer  to  Mr.  .Swan,  addressed  "To 
the  care  of  Mr.  Oliver,  No.  4  Austin  Friars,"  that  being  the  address  which  was  last 
registered  by  Mr.  Swan's  direction  as  his  address.  These  notices  were  of  course  inter- 
cepted by  Olivei',  and  the  compaii}',  not  receiving  any  countermand,  registered  the 
transfers  in  tlie  usual  course. 

In  August,  1.S58,  Mr.  Swan  authorized  the  transfer  of  the  shares  in  (juestion  by 
means  of  a  Ijlank  transfer  sent  by  him  for  that  piu'pose  to  Oliver,  upon  a  false  repre- 
sentation by  the  latter  that  he  could  dispose  of  them  nd\'antageously,  his  object  being 
to  prevent  Mr.  Swan  discovering  that  they  had  been  already  fsold  ;  and  it  was  not 
until  the  f)th  of  October,  that  Oliver,  being  charged  with  frauds  upon  other  persons, 
Mr.  Swan  first  discovered  that  his  Australasian  shares  had  been  fraudulently  disposed 
of.  He  t])en  prosecuted  Oliver,  who  pleaded  guilty  to  an  indictment  charging  him 
as  a  bailee  with  the  felonious  conversion  of  the  shares.  An  application  was  afterwards 
made  by  Swan  to  the  company  to  restore  his  name  to  the  register  as  holder  of  the 
1000  shares.  Upon  their  declining  to  do  so,  the  present  rule  was  obtained  :  and  the 
question  is,  bow  far  upon  these  facts  Mr.  Swan  can  claim  the  interposition  of  this 
court  to  rectify  the  register  in  the  manner  prayed. 

By  the  'loth  section  of  the  19  &  20  Vict.  c.  47,  the  court  maj',  at  the  instance  of 
a  shareholder,  omitted  from  the  register  "  without  sufficient  cause  "  and  "  if  satisfied 
of  the  justice  of  the  case,"  make  an  order  for  the  rectitioation  of  the  register,  and  the 
9th  section  of  the  "JO  &  21  \'ict.  c.  14,  gives  the  court  power  to  decide  on  any  question 
relating  to  title,  or,  generall}',  "any  question  that  it  may  be  necessary  or  expedient 
to  decide,"  for  the  purpose  of  so  rectifying  the  register. 

[440]  In  the  well-known  case  of  Lickbarmw  v.  Mason,  2  T.  R.  (jj,  Mr.  Justice  Ash- 
hurst  says,  "  We  may  lay  it  down  as  a  broad  general  principle,  that  whenever  one  of 
two  iiniocent  persons  must  sutler  by  the  act  of  a  third,  he  who  has  enabled  such 
person  to  occasion  the  loss  must  liear  it."  This  principle,  in  itself  so  just,  has  been 
applied  in  may  instances  in  our  common  law  courts,  whore  negligence  has  occasioned 
the  loss,  although,  in  its  application,  it  has  been  more  or  less  modified  by  circum- 
stances. 

The  cases  in  which  an  innocent  holder  has  been  allowed  to  recover  upon  a  bill  of 
exchange,  which,  having  been  accepted  in  blank,  had  been  filled  up  with  an  amount 
larger  than  the  sum  authorized,  or  which  had  been  lost  and  frauduletitly  circulated, 
all  contain  the  principle  referred  to,  although  strengthened  by  considerations  of  policy 
with  regard  to  the  nature  of  the  instiuments  as  part  of  the  ciiculating  medium  of  the 
country.  The  case  of  Youiuj  v.  Groliu  4  Bingh.  253,  1 2  J.  B.  Moore,  484,  also  illustrates 
the  same  principle  ;  there,  a  cheque  diawn  so  as  to  admit  easily  of  an  alteration  in  the 
sum  from  oOl.  to  3501  having  been  fraudulently  altei-ed  in  th;it  way,  and  paid  to  the 
larger  amount,  it  was  held  a  good  payment  by  the  banker  as  against  the  pai'ty  drawing 
the  cheijue.  It  is  true  that  the  |)rineiple  above  referred  to  has  been  hitherto  chiefly 
applied  in  those  cases  in  which  tlie  instruments  were  not  under  seal  :  but,  in  Tlic  Bunk 
of  Jielaiul  V.  Trustees  of  Evaiis\  C'harilks,  5  House  of  Lords  Cases,  3S9,  wheie  a  fraudu- 
lent transfer  of  stock  had  been  efl'ected  bj'  means  of  a  power  of  attorney  inqiroperly 
sealed  with  the  seal  of  the  respondents,  alleged  to  have  been  negligently  intrusted  to 
their  secretary,  and  where  it  was  held  that  the  negligence  which  would  preclude  the 
respondents  from  insisting  that  the  transfei'  was  invalid,  must  be  immediately  con- 
nected with  the  trans-[441]-fer  itself,  there  was  no  distiiuition  whatever  taken,  although 
Young  V.  Grole,  and  the  principle  upon  which  it  was  decided,  weie  fully  discussed,  and 
put  upon  the  groiuid  of  estopi)el,  which  would  seem  equally  a])plicable  to  both  classes 
of  instruments:  see  also  7V/c  Slu'lJidd  an  I  Mandifslir  Uailtriii/  Coinjmiii/  v.  Ifcioilrnck, 
7  M.  iV  \V.  574. 

Assuming,  however,  that,  if  the  ])i'csent  inquiiy  related  simply  to  ascertaining 
the  strict  legal  title  of  the  transferees  of  the  sliaies  in  (juestion,  ditliculty  might  arise 
from  the  fact  that  Oliver  had  no  authority  under  seal  to  complete  the  transfers, 
according  to  the  rule  laid  down  and  acte<l  on  in  the  case  of  Hihlilewkitc  v.  M'Moiine, 
(')  M.  iV  \\'.  200,  yet  that  difficulty,  at  best  of  a  technical  character,  does  not  appear 
to  me  to  create  any  embarrassment  on  the  present  rule,  where  the  application  is  made 
to  the  equitable  jurisdiction  of  this  court,  under  an  net  of  parliament  which,  whilst 
conferiing  large  discretionary  powers  for  the  purpose  of  rectifying  the  register,  at 
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the  same  time  provides  that  those  powers  are  to  be  exercised  by  the  court  only  "  if 
satisfied  of  the  justice  of  the  case."  The  position  of  Mr.  Swan,  upon  these  affidavits, 
is  not,  in  my  opinion,  such  as  to  entitle  him  to  claim  the  interposition  of  this  court 
in  his  favor  under  the  provisions  of  that  statute  ;  his  reckless  execution  and  delivery 
of  blank  transfers  for  the  express  purpose  of  enabling  Oliver  to  effect  sales  of  shares 
in  a  manner  contrary  to  law,  which  he  must  be  taken  to  have  known,  has  mainly 
contributed  to  the  loss  which  has  occurred,  assisted  (at  least  as  to  500  of  the  shares) 
by  his  depriving  hira.self  of  the  safeguard  of  a  notice  of  the  intended  transfers,  by 
giving  Oliver's  address  as  his  own.  Had  the  parties  against  whom  he  applies 
contiibuted  to  the  misfortune  by  any  laches  on  their  part,  or  liy  imi)roperly  omitting 
to  do  anything  which  [442]  could  have  prevented  it,  the  case  might  have  been 
different,  accoi-ding  to  Yice-Chaneellor  Wood,  in  Tai/Icr  v.  The  Great  Indian  I'emnsnUir 
Railway  Company  and  Utlwrs,  28  Law  J.,  Chan.  "285,  where  it  was  held  by  that  learned 
judge  that  negligence  on  the  part  of  transferees  of  shares  in  accepting  transfers 
with  the  numbers  of  the  shares  and  the  names  of  the  purchasers  in  blank,  deprived 
them  of  the  right  to  insist  on  the  negligence  of  the  vendor  in  executing  and  deliver- 
ing to  the  broker  such  blank  transfers  :  but,  in  the  present  case,  the  transfers  are 
sworn  to  have  been  complete  upon  the  face  of  them  at  the  time  of  the  sale,  and  it  is 
not  suggested  in  the  athdavits  that  the  transferees,  much  less  the  present  holders  of 
the  shares  in  question,  took  them  otherwise  than  bona  tide,  and  in  the  ordinaiy  and 
regular  course  of  business. 

Under  these  circumstances,  I  think  Mr.  Swan  has  not  entitled  himself  to  claim 
the  assistance  of  this  court  as  against  innocent  parties,  in  order  to  get  rid  of  the 
consequence  of  his  own  negligence,  and  the  effects  of  his  misplaced  confidence. 

I  am  therefore  of  opinion  that  the  iiile  should  be  discharged. 

Williams,  J.  This  was  an  application  made  under  the  25th  section  of  the 
19  &  20  Vict.  c.  47  (Joint  Stock  Companies  Act,  1856),  whereby  it  is  enacted,  that, 
"  if  the  name  of  any  person  is,  without  sufficient  cause,  entered,  or  omitted  to  be 
entered,  in  the  register  of  shareholders  of  the  company,  such  person  or  any  share- 
holder of  the  company  may,  by  motion  in  any  of  Her  Majesty's  superior  courts  of 
law  or  e(iuity,  apply  to  such  court  for  an  order  that  the  register  may  be  rectified  ; 
and  the  court  may  either  refuse  such  application,  with  or  without  costs  to  be  paid 
by  the  applicant,  or  it  may,  if  satisfied  of  the  justice  of  the  case,  make  an  order  for 
the  rectiti-[443]-cation  of  the  register,  and  may  direct  the  company  to  pay  all  the 
costs  of  such  motion  or  petition,  and  any  damages  the  party  aggiieved  may  have 
sustained  ;  and,  if  the  company  makes  defaidt,  or  is  guilty  of  uiuiecessary  delay  in 
registering  any  transfer  of  shares,  they  shall  be  responsible  to  any  person  injured  by 
such  default  or  delay  for  the  amount  of  damage  he  may  thereby  have  sustained." 

And  by  the  9th  section  of  the  20  &  21  Vict.  c.  14,  it  is  enacted  that  the  court 
may,  in  any  proceeding  under  the  above-mentioned  section  of  the  former  act  "  decide 
on  any  question  relating  to  the  title  of  any  person  who  is  a  party  to  such  proceeding, 
to  have  his  name  entered  or  erased  from  the  register,  whether  such  question  arises 
between  two  or  more  holders  or  alleged  holders  of  shares  or  stock,  or  between  any 
holders  or  alleged  holders  of  shaies  or  stock  and  the  company  ;  and,  generally,  the 
court  may  in  any  such  proceeding  decide  any  question  that  it  may  be  necessary  or 
expedient  to  decide  for  the  rectification  of  the  register." 

Mr.  Swan  has  made  this  application  on  affidavits  which  disclose  that  his  name 
was  formerly  on  the  registei'  of  the  North  British  Australasian  Company  as  the 
proprietor  of  1000  shares  thereof,  but  was  removed  therefrom,  and  other  names 
substituted  in  lieu  of  his,  by  reason  of  ti'ansfers  of  them  purporting  to  have  been 
executed  by  him,  but  which  were  forgeries  peipetrated  by  one  Oliver,  who  had  on 
other  occasions  acted  as  bi'oker  for  the  applicant.  He,  therefore,  having  discoverefl 
these  facts,  requested  the  company  to  re-enter  his  name  on  the  register,  as  the 
proprietor  of  the  shares ;  but  the  company  ref'u.sed  to  do  so,  and  thereupon  this 
application  is  made,  on  the  giound  that  his  name  is  omitted  to  be  entered  on  the 
register  without  sufficient  cause,  for  an  order  that  the  register  may  be  rectified. 

[444]  The  application  is  resisted  on  the  ground  that  the  forged  transfers  wei'e  to 
persons  who  were  bona  fide  buyers  of  the  shares,  and  that  Oliver  was  enabled  to 
perpeti-ate  the  forgery  by  the  carelessness  of  the  applicant,  who  had  been  induced  by 
Oliver  to  sign,  for  another  purpose,  transfers  in  blank,  which  he  fraudulently  tilled 
up  with  the  transfer  of  the  shares  in  question  ;  and  it  was  contended, — first,  that, 
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under  the  circumstances,  the  transaction  was  binding  as  against  bonS,  fido  buyers,  on 
the  principle  of  the  case  of  Yovnrj  v.  (jwte,  4  Bingh.  253,  and  also  the  cases  in  which 
a  man  who  has  signed  an  acceptance  in  blank,  is  presumed  to  have  given  authority 
to  fill  it  up  with  any  amount  which  the  stamp  will  cover, — and,  secondly,  that,  at 
all  events,  the  court  ought  not  to  deal  with  such  a  question  on  motion,  especially  as 
there  is  no  appeal  against  our  decision. 

With  respect  to  the  latter  ground  of  objection,  the  court  must  necessarily  feel 
great  reluctance  to  entertain  in  this  shape,  and  to  decide  without  appeal,  questions 
of  this  kind,  on  which  the  right  of  property  to  an  enormous  araoinit  will  depend. 
But  the  language  of  the  two  acts,  taken  together,  appears  to  me  to  be  such  as  to 
leave  no  doubt  that  the  legislature  has  thought  proper  to  make  it  our  duty  to  do  so, 
inasmuch  as  it  has  enacted  by  the  latter  statute  that  the  court  may,  in  proceeding 
under  the  former,  decide  the  question  of  the  title  of  the  applicant  to  have  his  name 
entered  on  the  register,  and  any  other  question  that  it  may  be  necessary  or  expedient 
to  decide  for  the  rectification  of  the  register.  And,  the  court  having  this  power,  I 
think  the  applicant  has  a  right  to  call  on  us  to  exercise  it,  in  order  to  give  him  the 
benefit  of  the  enactments,  if  he  can  maintain  his  title.  In  a  case  before  Vice- 
Chancelloi'  Wood,  which  occurred  before  the  latter  act  passed.  In  re  the  BritUh  Sugar 
llefiiwuj  Compani/,  26  Law  J.,  Chan.  369,  his  Honor  was  of  opinion  that  the  25th  section 
of  [445]  the  earlier  act  was  not  meant  to  apply  where  the  title  came  in  question. 
But,  if  the  case  had  ari.sen  after  the  passing  of  the  latter  act,  I  think  it  probable  that 
learned  judge  would  have  taken  a  difl'erent  view. 

But  the  question  remains,  whether  the  applicant  has  lost  his  right  to  the  shares. 
The  case  of  Young  v.  Ij'rote  has  been  recently  recognized  in  this  court,  and  its  authority 
cannot  be  disputed.  It  is  thus  stated  by  Parke,  B.,  in  Hohertf!  v.  Tucker,  16  Q.  B.  560, 
— "  In  that  case  the  customer  had  signed  blank  cheques,  and  left  them  with  his  wife 
to  fill  up;  she  filled  them  up  in  such  a  maimer  that  the  holder  was  enabled  to  add 
t !  the  amount ;  and  it  was  held  that  the  bankers  who  had  paid  this  larger  amount 
might  charge  their  customer  with  it.  This  was,  in  truth,  considering  that  the 
customer  had,  by  signing  a  blank  cheque,  given  authority  to  any  person  in  whose 
hands  it  was,  to  fill  up  the  cheque  in  whatever  way  the  blank  permitted."  This  view 
of  that  decision  appears  to  be  put  on  the  same  principle  as  that  of  S/mltz  v.  Adley, 
2  N.  C.  544,  2  Scott,  815,  where  it  was  held,  th.it,  by  accepting  a  bill  in  blank, 
authority  is  given  to  draw  the  bill  for  any  amount  which  the  stamp  will  cover,  not 
only  to  the  party  who  has  obtained  the  blank  acceptance,  but  also  to  a  stranger 
(which  case  was  mentioned  l)y  Crompton,  J.,  in  Stoessig  v.  The  South  Eastern  L'lrilwai/ 
CoiiijMini/,  3  Ellis  &  B.  549,  556,  as  one  which  went  to  the  utmost  extent  of  the  law). 
In  the  case  of  The  Governors  and  Compuny  of  the  Bank  of  Ireland  v.  Trustees  of  Evans's 
(Charities,  5  House  of  Lords  Cases,  4IU,  Parke,  B.,  in  delivering  the  opinion  of  the 
judges,  adverted  to  Yoitng  v.  Groie,  as  having  been  decided  on  the  ground  that  it 
was  the  fault  of  the  drawer  of  the  cheque  that  he  misled  the  banker  on  whom  it  was 
drawn,  by  want  of  proper  caution  in  the  mode  of  drawing  the  cheque,  and  conse- 
quently that  the  drawer  could  not  complain  of  the  payment  which  [446]  was  caused 
by  such  neglect.  But  Lord  Chancellor  Cranwoi'th  spoke  of  that  case  as  proceeding 
on  the  giound  (whether  correctly  arrived  at  in  point  of  fact  was  immaterial)  that  the 
plaintitr  was  there  estopped  from  saying  that  he  did  not  sign  the  cheque  for  the 
larger  amount.  However,  in  Marston  v.  Allen,  8  M.  &  W.  494,  504,  Alderson,  B., 
in  delivering  the  judgment  of  the  court  of  I*]xchequer,  refused  to  adopt  the  proposi- 
tion, that  the  previous  party  to  a  bill  is  estopped  from  setting  up  the  defence  of  fraud 
against  the  case  of  a  bona  iide  holder  for  value,  and  thought  it  better  to  say  that  by 
the  law-merchant  every  person  having  [)ossession  of  a  bill  has,  not  withstanding  any 
fraud  on  his  part,  either  in  acquiring  or  transferring  it,  full  authority  to  transfer  it 
to  a  bona  fide  holder  for  value.  It  seems,  therefore,  doubtful  whether  the  cases  as 
to  the  liability  of  a  man  who  signs  a  blank  l)ill  or  note  or  che(iuc,  ai'e  founded  on  the 
doctrine  of  estoppel,  or  on  a  rule  of  law-merchant  that  an  actual  authority  is  thereby 
conferred  on  the  person  in  whose  hands  the  instrument  is.  It  is,  however,  plain  that 
none  of  the  decisions  as  to  the  ell'oct  of  signing  instiumcnta  in  l)lank  extend  beyond 
the  case  of  negotiable  instrinnents.  And  it  seems  to  me  that  it  would  bo  inconvenient 
and  dangerous  to  apply  the  [)rinciple  of  them  any  further.  If  a  man  wova  induced 
to  sign,  .seal,  and  deliver  to  his  attorney  a  deed  of  conveyance  wilii  the  ]jarcels  in 
blank,  upon  the  understanding  that  it  should  be  filled  up  by  a  description  of  estate 
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A.,  it  would  surely  be  difficult  to  contend,  that,  if  the  attorney  were  fraudulently  to 
fill  up  the  blank  by  a  description  of  estate  B.,  the  latter  would  pass  to  a  bona  fide 
purchaser,  who  paid  for  the  esUite  on  the  supposition  that  he  was  buying  the  latter 
estate. 

It  is  not,  however,  in  this  case  necessary,  in  my  opinion,  to  decide  this  question, 
because  I  think  the  con-[4473-duct  of  the  applicant  in  signing  the  blank  transfer  was 
not  such  that  a  man  of  ordinaiy  prudence  and  caution  would  ha^e  shunned  it,  as 
being  attended  with  an  obvious  risk  of  being  taken  advantage  of  by  filling  up  the 
blank  with  a  transfer  of  the  shares  in  question.  When  that  had  been  done,  two 
things  more  must  have  happened,  before  the  transaction  would  have  been  perfected. 
Some  person  must  have  been  found  either  so  dishonest  or  so  careless  as  to  attest 
Swan's  execution  without  any  letter  or  other  voucher  from  him  in  any  way  authoriz- 
ing or  I'ecognizing  the  transaction  Secondly,  the  bankers  with  whom  the  certificates 
of  the  shares  had  been  deposited  must  have  been  guilty  of  negligence  in  allowing 
them  to  be  abstracted.  It  is  one  thing  to  say  that  a  man  shall  be  answerable  for  such 
immediate  consequences  of  his  acts  as  a  reasonable  man  might  well  foresee  and  dread, 
and  would  therefore  shun.  But  it  is  another  and  very  different  proposition  to 
maintain,  that  a  man  shall  forfeit  his  property  because  he  has  done  an  act  which 
will  not  be  perilous  unless  others  are  also  guilty  of  misconduct  which  that  act  does 
not  cause. 

In  my  opinion  such  an  act  ought  not  to  disentitle  the  applicant,  even  supposing 
the  doctrine  established  that  he  would  be  disentitled  if  the  filling  up  of  the  blank 
transfer  had  per  se  enabled  Oliver  to  commit  the  fraud. 

I  am  therefore  of  opinion  that  the  rule  ought  to  be  made  absolute  ;  because  I  think 
the  title  of  the  shares  has  all  along  remained  in  the  applicant. 

But  it  is  said,  that,  inasmuch  as  by  this  statute  a  motion  may  be  made  either  in 
a  court  of  law  or  of  equity,  the  legislature  must  have  intended  that  the  rights  of 
applicants  must  necessarily  be  regulated  by  the  doctrines  of  both  courts  ;  and  cases 
were  cited  to  shew  that,  in  a  court  of  equity,  no  relief  would  be  [448]  afforded  to 
the  applicant  in  this  case,  as  against  an  innocent  purchaser  for  value.  But  it  is  not 
proper,  I  think,  to  inquire  whether  the  court  of  Chancery  would  afford  any  relief  in 
the  exercise  of  its  ordinary  jurisdiction.  If  the  statute  means  that  the  couits  may  be 
required  to  rectify  the  register,  by  making  an  order  that  the  name  of  him  who  shall 
be  found  to  have  the  right  to  the  shares  shall  stand  there,  both  courts  must  take  the 
same  course  of  ascertaining  who  has  the  title,  and  making  or  lefusing  an  order  accord- 
ingly ;  only  with  the  ob\ious  consequence,  that,  if  the  application  be  made  to  a  court 
of  law,  regard  must  be  had  to  the  equitable  as  well  as  to  the  legal  title. 

WiLLE.s,  J.  It  appears  to  me  that  the  rule  ought  to  be  absolute.  As  a  general 
rule,  no  one  can  found  a  title  upon  a  forgery.  The  doctrine  adopted  in  Ymmij  v.  Grote, 
as  to  negotiable  instruments,  which  form  part  of  the  currency,  and  therefore  sbind 
upon  a  peculiar  footing,  has  never  yet  been  extended  to  conveyances  by  deed  of  laud 
or  other  property.  I  am  unwilling  to  be  the  first  to  do  so.  The  loss  in  this  case 
should  rest  where  it  has  fallen,  namely,  upon  the  supposed  purchasers,  who  have  parted 
with  their  money  for  nothing  or  for  what  is  nothing  worth,  and  not  upon  the  alleged 
vendor,  who  has  ne\er  parted  with  his  property  either  by  his  own  act  or  that  of  anj' 
one  authorized  by  him. 

The  court  being  thus  equally  divided,  the  rule  dropped  (a). 


[449]     Sweeting  v.  Pearce.     May  26th,  18.59. 

[Affirmed  in  Exchequer  Chamber,  9  C.  B.  N.  S.  534.] 

The  plaintiff',  a  shipljuilder  in  London,  employed  one  W.,  an  insurance-broker,  to  effect 
a  policy  upon  a  ship  at  Lloyd's,  and,  after  the  happening  of  a  loss,  gave  W.  the 
ship's  papei's  for  the  purpose  of  enabling  him  to  adjust  the  loss  with  the  underwriters. 
The  policy  was  effected  in  W.'s  name,  and  he  had  retained  possession  of  it.     An 

(fl)  Mr.  Swan  has  obtained  a  similar  rule  in  the  court  of  Exchequer,  which  will  be 
argued  early  in  Michaelmas  Term,  KS60 
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adjustment  having  taken  place,  the  loss  was  settled, — in  accordance  with  a  usage 
prevailing  at  Lloyd's,  which  was  found  to  be  genei'ally  known  to  merchants  and 
shipownei's,  but  which  the  jury  found  was  not  known  to  the  plaintiti',  who  had 
merely  left  the  policy  in  W.'s  hands  for  safe  custody, — by  the  underwriter  setting 
oft'  the  amount  payable  by  him  upon  the  policy  against  the  balance  due  to  him  from 
the  broker  for  premiums  on  other  policies  effected  by  him  : — Held,  that,  although 
the  plaintift'  was  estopped  from  denying  that  the  broker  had  authority  to  receive  the 
amount  due  from  the  underwriter  on  the  policy  in  money,  he  was  not  bound  by  the 
usage,  and,  consequently,  that  he  was  entitled  to  recover  the  amount  of  the  policy 
against  the  underwriter,  notwithstanding  such  settlement. 

This  was  an  action  on  a  policy  of  insurance  in  the  usual  form  on  the  ship  "  Caroline  " 
anrl  freight,  on  which  the  defendant  was  an  insurer  foi'  501.,  the  declaration  alleging 
a  total  loss. 

The  defendant  pleaded, — first,  payment. 

Secondly,  that  ^Valton  &  Sons  were  the  insurance-brokers  and  agents  of  the 
plaintiff,  and  after  the  loss  were  authorized  by  the  plaintift' to  adjust  and  settle  the 
lo.ss,  which  they  did  at  961.  l;5s.  9d.  per  cent.  ;  that,  at  the  time  of  the  adjustment 
and  settlement,  Walton  &  Sons  were  indebted  to  the  defendant  on  the  account 
between  them  as  brokers  and  the  defendant  as  underwriter  in  a  sum  exceeding  the 
defendant's  proportion  :  and  that  by  the  authority  and  with  the  sanction  of  the 
plaintift',  Walton  &  Sons  accepted  a  credit  in  the  account  with  the  defendant  as 
satisfaction. 

Thirdly,  that  the  plaintift'  employed  Walton  &  Sons,  who  were  brokers  at  Lloyd's, 
as  his  brokers  to  procure  the  policy  to  be  underwritten  there  for  him,  and  they 
procured  it  to  be  underwritten  for  501.  by  the  defendant,  who  was  an  underwriter 
there,  in  the  usual  and  customary  maimer,  and  afterwards,  a  total  loss  with  benefit  of 
salvage  having  occurred,  the  plaintift'  employed  Walton  it  Sons  as  his  brokers  to  have 
his  claim  on  the  policy  adjusted  and  settled  in  the  usual  and  customary  manner,  and 
for  that  purpose  entrusted  them  as  such  brokers  with  the  policy  ;  that  Walton  &  Sons 
as  such  brokers  for  the  plaintift' did  in  the  usual  and  customary  manner  adjust  the 
claim  with  [450]  the  several  underwriters,  including  the  defendant,  at  961.  1 3s.  9d. 
per  cent,  and,  as  such  brokers  for  the  plaintift',  at  the  usual  and  customary  times, 
settled  the  claim  with  the  undei'writers,  and  Ijy  the  usage  and  custom  of  Ijloyd's,  well 
known  to  all  Ijrokers  and  underwriters,  and  to  all  merchants  and  ship-owners  making 
insui-ance  in  general,  a  broker  so  emploj'cd  to  make  a  policy  and  to  adjust  and  settle 
a  claim  thereon,  and  so  entrusted  with  the  policy  for  that  purpose,  has,  as  incidental 
to  such  employment  and  entrusting,  authority  from  tlie  assured  so  employing  and 
entrusting  him,  and  is  held  out  to  the  underwriters  dealing  with  him  as  from  such 
employment  and  entrusting  ha\ing  authority  from  the  assuied,  to  accept  and  receive 
in  .satisfaction  of  the  claim  against  each  undcrwi-iter  a  credit  in  the  usual  and  customary 
account  between  that  undeiwritor  and  the  broker,  as  underwiiter  and  broker,  at  the 
usual  and  customaiy  time,  if  that  account  is  at  the  adjustment  and  settlement  good 
for  that  amount,  and  thereby  at  the  usual  and  customary  time  to  discharge  the  nndei'- 
writer,  and  become  himself  liable  to  the  assured,  unless  the  assured  before  then  inter- 
vene, and  give  notice  to  the  underwriter  of  such  intervention.  The  plea  then  averred, 
that  the  account  between  Walton  &  Sons  and  the  defendant  as  broker  and  underwriter 
was  at  all  material  limes  good  for  a  greater  amount,  and  that  Walton  iV-  Sons,  as 
brokei's  for  tin;  plaintift'  so  employed  and  enti'usted  as  aforesaid,  acce])ted,  and  the 
defendant  as  undcrwritei',  confiding  in  the  usual  and  customary  authority  given  to 
Walton  &  Sons  by  such  employment  and  entrusting,  gave  to  Walton  it  Sons  credit 
in  the  account  in  satisfaction  of  the  pl.iintitrs  claim,  and  all  times  elapsed  and  all 
things  happened  to  make  that  credit  in  account  a  good  and  final  discharge  of  the 
defendant  as  tuiderwriter  according  to  the  usual  and  customary  course,  and  to  make 
[451]  Walton  &  Sons  as  brokers  debtors  to  the  plaintift'  accoiding  to  the  usual 
and  customary  course,  and  the  plaintift'  never  intervened  or  gave  notice  to  the 
defendant  till  after  the  stoppage  of  Walton  &  Sons,  and  the  settlement  was  in  all 
respects  ill  pursuance  of  the  aiitluMity  conferred  by  usage  and  custom  on  a  broker  so 
employed  ind  entrusted  ;  and  th.-it  lhc(lcfend.int  .afterwards,  relying  on  tlu' settlement, 
gave  fresh  ci'cdit  to  Walton  \'  Sons  for  premiums  to  .in  amount  exceeding  the  claim. 
The  plea  also  contained  a  final  averment  that  the  plaintift',  at  tiie  time  he  so  employed 
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and  entrusted  Walton  &  Sons  to  adjust  and  settle  the  claim,  had  notice  of  the  custom 
and  usage. 

The  fourth  plea  was  similar  to  the  third  ;  hut,  instead  of  the  final  averment  of 
notice  of  the  usage  at  the  time  of  the  employment,  it  alleged  subsequent  notice  to  the 
plaintiff',  and  an  adoption  by  him  of  Walton  &  Sons  as  his  debtors,  and  a  i-atification 
of  their  acts. 

'I  he  fifth  plea  was  similar  to  the  third,  with  the  exception  that  it  did  not  contain 
the  final  averment  that  the  plaintiff  had  notice  of  the  custom,  and  averred  that  the 
credit  was  given  and  accepted  without  any  notice  to  the  defendant  from  the  plaintiff, 
or  otherwise,  that  the  plaintirt  had  in  any  respect  restricted  or  limited  the  authority 
of  Walton  &  Sons,  or  given  them  an  authority  more  limited  than  by  custom  or  usage 
aforesaid  conferred  on  brokeis  so  employed  and  entrusted,  and  in  the  bona  fide  belief 
that  they  had  such  authority. 

The  cause  was  tried  befoie  Cockburn,  C.  J.,  and  a  special  jury,  at  the  sittings  in 
London  after  Michaelmas  Term,  18-58.  The  following  is  a  statement  (settled  by  the 
learned  judge)  of  so  much  of  the  evidence  and  proceedings  as  is  matei'ial  to  the  point 
reserved  : — 

The  defendant  beijan,  and  proved  by  Mr.  Natusch,  an  [452]  insurance-broker  at 
Lloyd's,  who  had  been  so  for  more  than  twenty-five  years,  and  was  well  acquainted  with 
the  custom  there,  that  an  account  is  always  kept  by  the  broker  with  each  underwriter. 
When  the  broker  effects  an  insurance  for  a  principal  at  Lloyd's,  he  credits  the  under- 
writer in  the  account  between  them  with  the  premium.  The  broker  aLso  keeps  an  account 
with  the  assured.  Li  that  he  debits  the  assured  with  the  premiums.  The  account 
between  the  broker  and  underwriter  is  settled  every  year.  All  the  premiums  in  the 
course  of  the  year  go  into  it  on  the  credit  side.  It  is  settled  at  the  end  of  the  year, 
when  the  broker  is  allowed  a  discount  depending  on  the  amount  of  the  balance :  it 
is  12  per  cent  on  the  balance  then  due  to  the  underwriter.  The  account  is  always 
stopped  by  a  loss  wherever  it  takes  place. 

Sometimes  the  broker  retains  the  policy.  If  a  claim  is  to  be  made  on  the  policy, 
and  the  policy  is  in  the  broker's  hands  to  obtain  the  amount  of  such  claim,  the  settled 
amount  of  such  claim  is  put  to  the  debit  of  the  account  between  the  broker  and  the 
underwriter.  In  such  case,  the  following  is  the  course  pursued  at  Lloyd's : — The 
broker,  having  prepared  or  obtained  through  the  medium  of  an  average-stater  a  state- 
ment of  the  claim,  makes  an  indorsement  upon  the  polic}',  in  the  following  form, — 
"Settled  a  loss  upon  this  policy  of  [so  much]  per  cent."  !  he  policy  so  indorsed  is 
put  before  the  underwriter  for  his  assent  to  the  claim  ;  and,  if  the  underwriter  assents 
to  the  claim,  he  puts  his  initials  to  the  indorsement.  When  the  claim  is  .so  adjusted 
and  settled,  the  amount  is  put  to  the  debit  of  the  underwriter. 

The  account  is  stopped  when  the  loss  is  known  ;  but  the  loss  is  not  cai'ried  to 
account  till  it  is  adjusted. 

If  the  amount  of  the  premiums  due  to  the  underwriter  up  to  the  time  when  the 
loss  was  first  known  at  [453]  Lloyd's  exceeds  the  amount  so  adjusted,  such  amount 
is  consideied  as  paid  at  the  end  of  a  month  from  the  date  of  the  adjustment  by  the 
underwriter.  If  such  amount  of  premiums  is  not  sufficient  to  cover  the  loss,  the 
underwriter  at  the  end  of  the  month  gives  a  cheque  for  the  difference.  This  is  what 
is  technicalh'  called  the  account  being  good  oi  not.  for  the  loss. 

If,  for  instance,  on  the  13th  of  June,  a  loss  became  known,  and  the  balance  due 
from  the  broker  to  the  underwriter  on  that  day  was  201.,  the  account  would  be  good 
only  to  that  amount ;  if  then,  on  the  30th  of  October,  the  loss  was  settled  at  1001., 
the  underwriter  would  pay  the  broker  in  cash  801.  on  November  the  30th,  that  is, 
one  month  after  the  date  of  the  adjustment. 

It  is  very  common,  where  a  claim  is  large,  to  agree  upon  an  adjustment  on  account, 
leaving  the  balance  to  be  adjusted  afterwards.  In  such  a  case,  the  amount  of  the 
adjustment  on  account  is  equal  to  cash  a  month  after  that  adjustment  on  account. 
The  amount  of  the  final  balance  is  Ciish  a  month  after  the  adjustment  of  it.  The 
same  process  is  pursued  with  regard  to  returns  of  premiums.  If  the  account  continues 
good  to  the  end  of  the  month,  the  carrying  to  the  account  is  a  payment  from  the  day 
it  becomes  equal  to  cash.  If  it  is  not  good,  the  underwriter  pays  the  balance  to  the 
broker  in  cash  on  that  day. 

It  was  proved  that  the  indorsements  on  the  policy  on  which  this  action  was  brought 
were  in  the  ordinary  form. 
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The  witness  further  stated  that  it  is  unimportiuit  whether  the  signatures  of  the 
underwritei's  who  have  initialed  the  poh'ey  are  struck  through  or  not,  though  formerly 
the  name  was  very  often  stiuck  out :  that  sometimes  it  is  done,  and  sometimes  it 
is  not. 

It  was  also  proved,  that  the  broker  on  the  settlement  [454]  usually  sends  the 
assured  a  credit  note  either  indorsed  on  the  policy  or  on  a  separate  paper.  In  that 
he  states  the  whole  amount,  and  when  it  is  due.  There  is  by  the  general  custom 
between  brokers  and  assured  a  period  of  credit  between  them.  It  is  ordinarily  three 
months  from  the  time  of  settlement ;  but  that  is  subject  to  arrangement.  Many 
brokers  pay  in  a  month,  deducting  discount ;  but  that  is  matter  of  arrangement. 

The  said  insurance-broker,  on  cross-examination  by  the  counsel  for  the  plaintiff, 
said  that  such  custom,  in  the  absence  of  special  arrangement,  was,  that  the  broker 
had  two  months'  credit  from  the  time  he  had  the  money  (that  is,  three  months'  credit 
from  the  date  of  the  settlement) :  if  there  was  any  payment  by  the  broker  before  that 
day,  it  was  under  discount ;  liut  that  the  practice  of  brokers  varied  very  much.  It 
was  also  pi'oved  that  the  name  of  the  imderwriter  was  more  usually  struck  ofi'  the 
policy  than  not :  but  it  was  often  left  undone. 

None  but  members  and  subscribers  have  a  right  of  entrance  at  Lloyd's  :  nobody 
else  is  allowed  to  transact  business  there.  Many  merchants  are  members ;  but  no  one 
can  become  a  member  or  sub.scriber.  unless  elected. 

The  statement  of  what  is  due  on  a  loss  is  generally  first  prepared  by  an  average- 
stater.     In  the  majority  of  cases  that  is  acted  on  ;  but  it  is  often  questioned. 

The  amount  of  the  loss  is  carried  to  the  account  immediately  upon  the  adjustment, 
and  not  at  the  end  of  the  month.  Sometimes  a  considerable  time  elapses  after  the 
knowledge  of  a  loss,  before  settlement.  It  is  not  usual  to  adjust  a  loss  till  the  papers 
come  home. 

On  re-examination,  the  witness  stated  that,  at  any  time  dui'ing  the  month  after 
adjustment,  the  assured  may  intervene  and  give  notice  to  the  underwriter  not  [455] 
to  pay  the  broker  :  that  is  sometimes  done  ;  then  the  underwriter  must  at  the  end  of 
the  month  pay  the  principal  in  cash. 

The  average-statement  is  prepared  by  the  bioker  or  some  other  person  acting  for 
the  assured.  It  is  not  the  adjustment  or  settlement,  but  contains  the  particulars  of 
the  claim.  The  adjustment  is  the  agreement  of  the  underwriter  to  the  per-centage 
claimed,  as  shewn  by  initialing  the  memorandum  indorsed  on  the  policy.  The  striking 
off  the  name  is  more  frecjuently  done  than  not,  but  is  no  necessary  part  of  the  operation. 
The  entry  in  the  acco\int  between  the  broker  and  underwriter  is  made  as  of  the  date 
of  the  adjustment.  It  is  not  necessarily  actually  entered  on  the  day  of  adjustment. 
That  depends  on  bow  often  the  books  are  written  up. 

The  witness,  being  recalled,  stated,  in  answer  to  a  question  put  to  him  l>y  the 
Lord  Chief  .Justice,  that  th(!  premiums  are  generally  put  down  to  the  debit  of  the 
iissurcd  in  account  between  the  bi-oker  and  the  assured,  and  that  the  amount  of  the 
settled  loss  is  put  in  the  same  account  to  his  credit,  and  only  the  balance  of  that 
account  paid. 

On  the  close  of  the  examination  of  this  witness,  the  plaintiff's  counsel  stated,  with 
the  exception  of  that  p.irt  of  it  which  related  to  the  credit  usually  taken  by  the  broker 
which  he  was  not  prepared  to  admit),  the  custom  as  between  broker  and  underwriter 
stated  by  this  witness  was  correct,  and  no  further  trouble  need  bo  taken  to  prove  it. 

The  defendant  then  called  several  brokers  who  made  ])olicics  at  Lloyd's  on  a  very 
e.xtensi\c  scale  for  many  merchants  and  ship-owncis,  and  other  mercanliic  witnesses, 
who  gave  evidence  that  the  custom  was  generally  known  to  mcrch.uits  and  ship-owners 
in  general,  whether  lielonging  to  i.loyd's  or  not. 

[456]  In  the  course  of  this  part  of  the  case,  some  further  explanations  of  the 
practice  were  elicited  ;  and  Mr.  Natusch  was  re-called.  The  stJitemcnts  of  the  witness 
were,  that  the  broker,  if  ho  paid  his  principal  during  the  tirst  month  after  the  adjust- 
ment, required  discount,  and  al.so  a  del  credere  commission  for  guaranteeing  the  solvency 
of  the  underwriter,  or  else  a  written  promise  to  return  tiie  money  if  at  the  end  of  the 
month  the  underwriter  did  not  pay  the  broker. 

The  defendant's  counsel  then  proceeded  to  prove  the  facts  as  to  this  particular 
adjustment. 

William  Henry  Hulbort  proved  that  he  was  clerk  of  the  dcfondant  at  the  time  of 
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the  settlement,  and  that  it  was  his  department  to  underwrite  and  settle  policies  for 
the  defendant.  In  1857,  there  was  an  account  kept  between  Charles  Walton  &  Sons 
and  the  defendant,  which  the  witness  himself  wrote  up.  [This  account  was  produced 
and  shewn  to  the  witness.]  The  loss  by  the  "Caroline"  became  known  at  Lloyd's  on 
the  7th  of  September,  1857.  At  that  date  the  account  between  Charles  Walton  & 
Sons  and  the  defendant  was  good  for  considerably  more  than  501.  Afterwards  the 
loss  was  adjusted  by  the  witness  himself.  There  was  on  the  20th  of  October,  1857, 
a  settlement  on  account  of  951.  per  cent,  indorsed  on  the  policy.  The  witness  then 
initialed  it  for  the  defendant.  Afterwards,  on  the  26th  of  November,  there  was  a 
final  adjustment  of  11.  13s.  9d.  per  cent,  which  was  also  indorsed  on  the  policy,  and 
was  initialed  by  the  witness  for  the  defendant.  The  witness  himself  entered  both 
those  sums  in  the  defendant's  account  with  Chailes  Walton  &  Sons,  to  the  credit  of 
the  latter, — the  one  under  the  19th  of  October,  1857,  and  the  other  under  the  -SOth 
of  November.  The  witness  stated  that  the  entry  as  of  the  19th  of  October  was  either 
a  clerical  error  or  that  the  claim  was  considered  as  adjusted  on  [457]  that  day,  though 
not  so  considered  by  the  brokers  till  the  next  day.  The  account  on  the  5th  of 
September,  when  the  loss  was  known,  was  good  for  more  than  501.  :  and  it  continued 
good  for  more  than  that  sum  up  to  the  end  of  the  year.  At  the  end  of  the  year  the 
balance  was  struck  ;  and,  after  giving  the  brokers  credit  for  the  loss  on  the  "  Caroline," 
it  was  in  favor  of  the  defendant.  The  fresh  credit  for  premiums  subsequent  to  the 
time  of  the  final  adjustment,  and  before  the  end  of  the  year,  exceeded  501. 

The  witness  further  proved,  that,  in  the  previous  year  (185G),  there  had  been  a 
return  of  premium  on  the  "Caroline,"  which  was  settled  in  the  account  between 
Charles  Walton  &  Sons  and  the  defendant  in  the  same  manner. 

Nicholas  Giljson  gave  evidence  that  he  was  clerk  to  Charles  Walton  &  Sons,  and 
that  they  kept  an  account  with  the  defendant  in  the  usual  way  as  brokers.  The 
witness  himself  efiected  the  insurance  on  the  "Caroline."  The  plaintiff  had  been  for 
many  years  a  client  of  the  firm  now  represented  by  Charles  Walton  &  Sons  at  least 
for  nine  or  ten  years,  and  sometimes  gave  instructions  about  insurance  personally  to 
the  witness.  The  plaintiff'  himself  twice  went  with  witness  to  Lloyd's  to  inquire 
about  the  rate  of  the  premiums ;  and  the  witness  believed  the  plaintiff  did  so  on  the 
occasion  of  effecting  the  present  policy;  but  the  plaintiff'  was  not  there  when  the 
policies  were  actually  underwritten.  The  premiums  on  this  insurance  were  carried 
to  the  account  between  Charles  Walton  &  Sons  and  the  defendant.  The  loss  on  the 
"  Caroline  "  became  known  on  the  7th  of  September.  The  policy  remained  in  Charles 
Walton  iV  Sons'  hands  from  the  time  it  was  made. 

The  plaintiff'  brought  the  papers  to  the  ottice,  to  enable  Charles  Walton  &  Sons  to 
adjust  the  loss.  It  was  a  total  loss,  with  benefit  of  salvage.  The  witness  [458] 
stated  that  he  thought  no  average-statement  was  piepared  at  first.  An  amount  was 
settled  on  account  in  the  first  instance.  The  whole  amount  settled  was  961.  13s.  9d. 
per  cent.  It  was  carried  to  account  in  Charles  Walton  &  Sons'  books  as  one  sum 
under  the  date  20th  of  October  ;  but  it  was  not  actually  entered  in  the  books  till  after 
the  final  settlement  on  the  26th  of  November.  The  witness  himself  wrote  out  the 
settlements  on  the  policy,  and  sent  them  round  to  be  initialed. 

On  cross-examination,  the  witness  stilted,  that  the  plaintiff',  before  the  policy  was 
effected,  saw  the  defendant  at  Lloyd's,  and  negotiated  with  him  about  the  amount  of 
the  premium ;  that,  from  what  then  passed,  the  defendant  must  have  known  he  was 
the  party  interested  in  the  ship  ;  and  that  the  951.  per  cent,  was  adjusted  before  the 
papers  came  home. 

Charles  Walton  &  Sons  estopped  payment  on  the  23rd  of  January,  1858. 
The  papers  were  brought  to  the  office  of  Charles  Walton  &  Sons  after  the  settle- 
ment on  account,  and  before  the  final  settlement  of  the  balance.  The  witness  did  not 
remember  telling  the  plaintiff  that  951.  per  cent,  had  been  settled  on  account,  nor 
whether  he  was  asked  or  not ;  but,  if  he  was  asked,  he  certainly  would  have  told  hira 
so.  He  did  not  recollect  being  asked  by  the  plaintiff  when  the  money  would  be  due  ; 
but,  if  asked,  he  certainly  should  have  answered  "  Due  in  three  months  from  the 
settlement,"  foi',  that  was  always  witness's  answer.  Was  quite  certain  that  he  never 
said  that  the  tuideiwriters  always  took  three  months  to  pay,  or  anything  to  that 
efl'ect.  Had  no  recollection  of  plaintiff'  sa^'ing  anything  about  it,  or  turning  to  Mr. 
Beech  and  saying  "Did  you  ever  hear  of  underwriters  taking  three  months?" 
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[459]  A  paper  was  then  put  in  and  read,  in  the  following  terms  : — 

"1857.     Nov.  5.     To   settlement  on    account  loss 

per  '  Caroline,'  30001.  at  95  per  cent.      .  .     £2,850     0     0 

Less  1  per  cent,  for  settling  .  .  .  28  10     0 


Due  5th  January,  1858  .  .  .     £2,821    10     0 

"E.  &  O.  E.     6th  Nov.  1857.  "Charles  Walton  et  Sons." 

The  witness  .said  that  he  did  not  know  why  the  date  was  5th  of  November  instead 
of  20th  of  October.  Perhaps  the  policy  had  been  kept  back  by  some  underwriter, 
and  November  5th  was  the  date  of  the  last  underwriter  initialing :  but,  unles-s  there 
was  something  of  that  soit,  the  witness  could  not  account  for  it. 

Some  other  evidence  which  in  the  result  proved  not  material  was  given,  and  the 
defendant's  case  closed. 

The  plaintiff's  counsel  then  and  in  support  of  his  ease  called  evidence  of  which  the 
material  facts  were  as  follows  : — 

The  plaintiff,  George  Wateis  Sweeting,  gave  evidence  that  he  was  a  ship-builder 
at  Kothcrhithe,  and  was  not  a  member  of  Lloyd's.  In  1854  he  became  owner  of  the 
"Caroline."  In  1<S57,  he  instructed  Charles  Walton  &  Sons  to  get  her  insured,  and 
himself  saw  the  defendant  on  that  occasion,  and  told  him  that  he  was  owner  of  the 
"Caroline."  The  witness  heard  of  the  loss  early  in  September.  He  then  went  to 
Charles  Walton  &  Sons'  office,  and  there  .saw  Walton  himself.  The  policy  was 
then  with  Walton.  Witness  always  left  his  policies  at  Waltons'  for  safe  custody. 
Had  only  hail  one  loss  before, — nine  years  ago.  On  that  occasion  old  Mr.  Walton 
received  the  money  for  him.  Had  had  one  return  of  premium  on  the  ship  "Caroline." 
That  also  Charles  Walton  &  Sons  received  for  him  :  but  he  [460]  had  given  specific 
directions  in  those  two  cases  to  receive  the  money.  In  this  case  no  directions  to 
receive  the  money  were  given  by  the  plaintiff'.  The  plaintiff'  stated  he  avoided  giving 
such  directions,  because  he  knew  Walton  &  Sons'  peciuiiaiy  position.  Afterwards, 
on  the  16th  of  November,  witness  got  the  ship's  papers,  and  took  them  to  Charles 
Walton  »t  Sons.  Witness  was  not  aware  that  the  money  was  flue  from  the  under- 
writers. The  witness  heard  of  the  usage  at  Lloyd's  four  or  live  days  after  Waltons' 
stoppage.  He  learnt  it  from  one  of  Waltons'  clciks.  He  had  nevei'  heard  of  the 
custom  befoie.  The  witness  stated,  on  the  7th  of  November  he  saw  the  witness 
Gibson,  and  asked  him  when  the  money  would  be  due  from  the  underwriters.  Gibson 
answered,  "In  three  months."  Witness  said,  "Do  underwriters  take  three  months  to 
pay  after  having  .settled  ? "  and  Gibson  said,  "  Yes,  it  is  the  custom  :  they  always  take 
three  months."  Witness  turned  to  Mi'.  Beech,  a  ship-owner,  who  came  in,  and  told 
him  what  Gibson  said.  He  said  to  Gibson,  "  Is  it  so  !"  Gibson  said,  "  Yes  ;  it  is  the 
custom,"  01-  words  to  that  effect.  AVitiiess  and  ik-ech  then  went  into  Walton's  private 
room  and  saw  him.  Witness  repeated  what  Gibson  had  .said  ;  and  Walton  said,  "Oh 
yes ;  it  is  the  custom.  You  will  have  to  wait  thi-ee  months."  He  then  handed 
witness  the  credit  note  (previously  read  ;is  part  of  the  defendant's  case).  Witness 
stated  that  he  made  other  applications  to  Charles  Walton  iV:  Sons  with  a  view  to  obtain 
the  money  from  the  underwritiws,  being  in  want  of  it;  and  that  neither  then  nor  at 
any  time  till  after  (hailes  Walton  iV;  Sons'  bankruptcy  was  he  aware  that  he  could 
have  got  the  money  by  applying  to  the  underwriters. 

That  credit-note  was  deliveicfl  to  him  on  the  7th  of  November,  and  was  the  fii'st 
time  witness  heard  of  the  adjustment  on  account.  Witness  knew  nothing  of  the 
[461]  amount  being  credited  in  account,  or  of  the  custom,  till  after  the  stoppage, 
al)out  the  end  of  .laiuiary,  when  it  was  e-xplaincfl  to  him.  Charles  Walton  K-  Sons 
were  indebted  to  witness. 

On  cross-cxamin.-ition,  the  witness  stated  th.il  lie  liad  owiicil  scM'cra!  ships,  which 
were  all  insured  through  Charles  Walton  iV;  Sons. 

The  witncs.s  was  then  asked,  — "  When  you  first  knew  of  the  lo.ss,  what  di<I  you  do 
to  get  paid  ("  lb;  answered, —  "  I  went  to  Mr.  \\'alton,  and  related  the  circumstances 
to  him.  I  did  not  demand  the  jiolicy  from  him,  because,  if  1  had  had  it  in  my  own 
possession,  1  should  have  delivered  it  to  him  to  lay  before  the  undeiwriters  as  soon  as 
I  could  g(^t  the  p.ipcrs.  1  knew  of  no  other  course.  Afterwards,  on  the  16th  of 
Novoml)er,  wlu'ii  I  got  the  papers,  I  took  them  to  Mr.  Walton,  and   ici|uestcil  they 
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might  be  sent  immediatoly  to  an  average-stater,  which  Mr.  Walton  told  me  was 
necessary,  to  make  up  the  amount  to  claim  from  the  underwriters,  and  which  I 
believed  to  be  necessary  on  all  occasions.  [  gave  no  specific  directions  what  was  to 
be  done  with  the  statement  when  prepared.  I  afterwards  asked  to  see  it,  and  was 
told  it  was  before  the  nndei'wi'iters.'' 

The  witness  was  cross-examined  as  tc  other  matters  which  are  not  material  to  the 
point  now  raised.  He  further  stated  that  he  knew  that  underwiiters  did  not  pay  at 
once, — that  they  took  some  time, — a  month  or  so  :  but  did  not  know  how  long  ;  and 
was  surprised  when  told  it  was  three  months  ;  that  he  employed  Charles  Walton 
&  Sons  to  make  the  claim,  and  left  the  papers  with  them  in  order  to  have  the  loss 
adjusted,  because  he  could  not  go  into  Lloyd's  to  do  so  himself,  and  thought  he  was 
bound  to  employ  the  broker  who  made  the  policy  to  do  so  :  but  that  he  did  not 
understand  that  they  were  to  collect  the  money  [462]  from  the  underwriters  ;  and 
that  he  never  authorized  them  to  receive  the  money  ;  that  his  belief  then  was  that 
the  underwriteis  would  not  pay  it  till  due,  and  they  would  not  even  then  pav  it  to 
the  broker  without  a  written  authority  from  him,  the  assured. 

Mr.  Beech  was  ne.xt  called,  and  stated  that  he  was  present  at  the  interview  between 
the  plaintiff  and  Gibson  and  Walton  on  the  7th  of  November,  and  eorroboi'ated  the 
plaintiff.  He  himself  was  a  ship-owner  residing  in  London,  and  was  quite  ignorant  of 
all  the  usages. 

Some  other  ship-owners,  also  resident  in  London,  were  called,  who  did  not  know 
of  this  usage. 

It  was  then  admitted  that  the  first  application  on  behalf  of  the  plaintiff  to  the 
defendant  was  on  the  3rd  of  February,  after  Charles  Walton  &  Sons  had  stopped 
payment. 

The  Lord  Chief  Justice  then  inquired  whether  it  was  intended  to  take  the  opinion 
of  the  jury  on  the  question  whether  the  plaintiff  himself  had  knowledge  of  the  custom 
and  usage. 

After  some  discussion,  it  was  admitted  by  the  defendant's  counsel  that  the  plaintiff 
was  ignorant  of  the  usage  in  question,  and  that  he  did  not  intend  Charles  Walton  & 
Sons  to  receive  the  money  ;  and  that  he  did  not  in  fact  leave  the  policy  in  the  hands 
of  Walton  &  Sous  to  enable  them  to  receive  the  monej',  unless  the  legal  effect  of 
leaving  the  polic}'  there  was  such. 

Subject  to  these  admissions, — the  effect  of  which  in  point  of  law  it  was  agreed  was 
to  be  reserved  to  the  court, — the  cause  went  to  the  jury  on  the  question  whether  the 
usage  was  generally  known  to  merchants  and  ship-owners  effecting  insurances  :  and 
the  jury  found  that  it  was. 

The  only  material  thing  is  the  finding  of  the  jury  :  summing-up  has  become  wholly 
immaterial. 

[463]  The  Lord  Chief  Justice  then  directed  that  the  verdict  should  be  entered 
for  the  plaintiff  for  the  amount  claimed,  subject  to  leave  to  the  defendant  to  move  to 
enter  the  verdict  for  him  on  any  or  all  the  issues,  leave  being  reserved  to  either  side 
to  amend  the  pleadings  in  any  way  that  might  be  necessary  to  raise  the  real  question. 

James  AVilde,  Q.  C.,  in  Hilary  Term  last,  accordingly  obtained  a  rule  nisi  to  enter 
a  verdict  foi'  the  defendant  on  the  whole  of  such  issues,  or  on  such  of  the  same  as  the 
court  should  direct,  on  the  ground  "  that  the  evidence  given  at  the  trial  proved  the 
issues  for  the  defendant."  He  referred  to  Steicart  v.  Abeidein,  4  M.  &  W.  211,  Cuthberi 
V.  Cumining,  11  Exch.  405,  Greaves  v.  Lfffge,  11  Exch  642,  Taylor  v.  Stray,  ante,  vol.  ii., 
pp.  175,  197,  and  Story  on  Agency,  §  443. 

Montague  Smith,  Q.  (_".,  and  Honynian,  in  Trinity  Terra,  shewed  cause.  It  was 
incumbent  on  the  defendant  to  shew  that  Walton  &  Sons  had  authority  to  receive 
from  the  underwiiters  the  amount  of  the  loss,  and,  further,  that  their  authority 
extended  to  setting  it  off  against  a  debt  due  from  themselves  to  the  underwriters. 
It  is  submitted,  in  the  fiist  place,  that  there  was  no  evidence  that  they  had  authority 
to  receive  it  at  all.  The  policy  was  not  left  with  them  for  that  purpose,  but  merely 
for  safe  custody.  [Cockburn,  C.  J.  The  plaintiff  swore  distinctly  that  he  thought 
a  further  authority  in  writing  would  be  necessary  to  enable  Walton  &  Sons  to  receive 
the  money.  The  real  question  is,  whether  the  custom  alleged  in  the  third  and  fourth 
pleas  is  binding  on  all  persons  insuring  at  Lloyd's  ;  whether  they  knew  of  its  existence 
or  not.]  Generall\'  speaking,  an  agent  authorized  or  employed  to  receive  money  can 
only  receive  it  in  cash.     [464]  The  result  of  the  finding  as  to  the  usage  is,  that  it 
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wiis  generally,  not  universally,  kno\v}i.  The  course  of  practice  between  the  broker 
and  the  underwriter  is  thus  stated  in  1  Arnould  on  Insurance,  2nd  edit.  p.  119: — 
"  The  insurance-broker  opens  a  separate  account  with  each  separate  underwriter 
with  whom  he  efi'ects  policies  for  his  different  principals,  and  the  underwriter 
opens  a  like  account  with  the  liroker.  In  this  account  the  broker  credits  the 
underwriter  in  his  books  for  all  pieniiums  payal)le  on  the  different  policies  sub- 
scribed l)y  that  particular  underwriter  (less  his  commission  of  5  per  cent,  thereon), 
and  debits  him  for  all  losses  and  returns  of  premium  which  may  take  place 
on  any  one  of  the  policies  so  effected.  The  underwriter  in  like  manner  enters 
in  his  books  all  premiums  payable  to  him,  to  the  debit  of  the  broker,  and  credits 
him  for  all  losses  that  may  become  due.  When  a  loss  has  occurred,  and  the  per- 
centage payable  by  the  underwi-iters  in  respect  of  it  is  ascertained,  an  indorsement 
to  that  elf'ect  is  made  on  the  policy,  which  is  frequently  in  the  following  form  : 
'Adjusted  £  per  cent,  on  loss  by  the  [tiaine  of  ship],  payable  in  a  month.' 

The  policy  thus  indorsed  is  taken  round  to  each  of  the  underwriters,  who  signs 
his  initials  under  such  indorsement.  This  is  called  the  adjustment  of  the  policy. 
If  upon  this  adjustment  it  l)e  found,  on  examining  the  accounts,  that  the  sum 
then  due  from  the  broker  to  the  underwriter  for  premiums,  on  the  general  account 
between  them,  exceeds  the  sum  due  to  [from]  the  underwriter  for  losses  and  returiis 
of  premium,  the  account  is  said  to  be  in  favor  of  the  underwriter,  who  generally 
strikes  his  name  off'  the  policy  at  the  time,  and  at  the  end  of  a  month  from  the 
adjustment  credits  the  broker  in  his  books  for  the  loss,  and  the  broker  on  his  side 
enters  the  loss  to  the  debit  of  the  underwriter.  In  this  case  no  money  what- 
ever passes  between  the  [465]  broker  and  the  underwiiter ;  but  the  general  account 
between  them  is  carried  on  to  the  31st  of  December  in  each  year,  when  a  balance  is 
struck,  which  is  either  paid  in  money  or  carried  on  to  the  next  year's  account.  If,  on 
the  other  hand,  upon  such  adjustment,  it  appears  that  the  whole  amount  of  losses 
exceeds  the  whole  amount  of  premiums  which  had  become  due  to  [from]  the  broker 
up  to  the  date  of  the  knowledge  of  such  losses,  the  underwriter,  at  the  expiration  of  one 
month  from  the  adjustment  (which  time  is  allowed  him  as  an  indulgence),  either  pays 
the  amount  to  the  broker  in  cash,  or  carries  it  on  to  the  credit  side  of  the  broker's 
account,  and  at  the  same  time  strikes  a  pen  through  his  subscription  to  the  policy  and 
his  signature  to  the  memorandum  of  adjustment.  In  either  case,  as  between  the  broker 
and  underwriter,  the  amount  of  the  loss  is  considered  as  paid  directly  it  is  thus  passed 
in  account."  At  p.  149,  it  is  said:  "Lord  EUcnborough,  in  a  case  that  came  before 
him  at  Nisi  Prius(a),  and  Lord  Tenteiden,  in  the  two  earliest  case  of  the  same  kind 
that  presented  themselves  for  decision  in  the  court  of  Queen's  Bench  (li),  seemed  to 
consider  that  the  authority  given  l)y  the  assured  to  the  broker  was  only  to  receive 
losses  from  the  underwriter  in  money  ;  and  that,  therefore,  nothing  but  actual  cash 
payment  by  the  underwriter  to  the  bioker,  or  a  credit  given  to  the  undeiwriter  by 
the  assured  himself,  could  estop  the  assured,  in  case  of  the  broker's  insolvency, 
from  recovering  against  the  underwriter.  Lord  Tcntei'den,  however,  subseiiuently 
admitted  (c),  and  the  rule  of  law  undoubtedly  now  is,  that,  if  the  assured,  upon  the 
whole  facts  of  the  case,  can  be  shewn  to  have  [466]  been  cognizant  of  the  usage  of 
settling  lo.s.ses  in  account,  at  the  time  he  ])rocured  tlu:  insurance  to  be  etl'ected,  ho  shall 
be  boiuid  by  it;  and  the  fact  that  a  loss  has  been  passed  in  accoinit  according  to  the 
usage  between  broker  and  underwrite]-,  shall  preclude  him  from  recovering  such  loss 
from  the  latter,  on  the  insolvency  of  the  former  :  "  for  which  arc  cited  Bartlcll  v.  PcnUand, 
10  B.  &  C.  760,  Hwll  v.  Irmui,  1  B.  k  Ad.  605,  and  Stewart  v.  Aberdein,  4  M.  &  W. 
211.  In  Gahaij  v.  Lhifd,  3  B."  &  C.  793,  .5  D.  &  K.  641,  one  who  was  not  found  to 
have  been  in  the  habit  of  effecting  policies  at  Lloyd's,  was  held  not  to  l)e  bound  by 
the  usages  of  that  place.  The  princi])lo  r)f  the  decision  in  those  cases  is  said  by  Lord 
Tentonlen,  in  liarllctl  v.  Pentlaml,  10  B.  it  G.  770,  to  be,  that  the  usage  of  Lloyd's  as 
to  settling  losses  in  account  lieing  "the  usage  of  a  particular  place,  or  of  a  ])aiticular 
set  of  persons,  cannot  be  binding  on  olhci'  persons,  luilcss  those  other  persons  are 
ac(|uainted  with  that  usage,  and  adopt  it."  [Cockburn,  C.  J.  Stewart  v.  Atmnicin, 
4  M.  iV  \V.  211,  seems  to  go  much  beyond  Bartldt  v.  Penlland.']     There,  there  was 

(a)  Jell  v.  Pratt,  2  Stark.  N.  P.  C.  67. 

{h)  Todd  V.  lieid,  4  B.  &  Aid.  210,  and  Russell  v.  Banglen,  4  B.  k  AM.  395. 

(c)  In  Rmsell  v.  Banfikji,  4  B.  &  Aid.  398. 

C.  P.  xix.— 29 
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evidence  th.it  the  plaintiff  knew  of  the  usage,  and  assented  to  the  settlement  on  that 
footing.  [Cockburn,  C.  J.  In  Scott  v.  Irrmg,  1  B.  &  Ad.  605,  the  assured  was  resident 
in  Glasgow.  Here,  the  plaintiff  is  a  ship-owner  in  London  ;  and  there  was  evidence 
that  the  usage  was  generally  known  amongst  merchants  and  ship-owners  in  London. 
If  a  man  carries  on  business  at  a  particulai-  place,  or  in  a  particular  market,  is  he  not 
estopped  from  setting  up  his  ignorance  of  the  usages  which  prevail  there?]  The  cases 
proceed  on  the  ground  of  the  presence  or  absence  of  knowledge.  Lord  Tenterden,  in 
Soott  V.  Irrinrj,  1  B.  &  Ad.  612,  says  :  "  The  general  rule  is,  that  the  broker  is  the  debtor 
of  the  underwriter  for  the  premiums,  and  the  underwriter  the  debtor  of  the  assured 
for  the  loss.  If  the  usage  [467]  relied  upon  in  this  case  were  allowed  to  prevail,  it 
would  have  the  effect  of  making  the  liroker,  and  not  the  underwriter,  the  debtor  to  the 
assured  for  the  loss.  Such  a  usage,  however,  can  be  binding  only  on  those  who  are 
acquainted  with  it,  and  have  consented  to  be  bound  by  it.  There  may  possibly  be 
cases  proved  where  an  assured,  being  cognizant  of  such  usage,  may  be  supposed  to 
have  assented  to  it,  and  therefore  may  be  bound.  Here  no  such  assent  is  shewn."  This 
is  not  like  the  case  of  Tai/Ior  v.  Stmi/,  ante,  vol.  ii.,  p.  175,  197,  where  a  broker  employed 
to  buy  shares  on  the  Stock  Exchange  was  held  to  be  impliedlj^  authorized  to  deal 
according  to  the  usages  of  that  market.  [Williams,  J.  In  Bailiffe  v.  Bulterworth,  1  Exch. 
425,  the  court  seem  to  take  a  distinction  between  the  case  of  a  contract  for  the  purchase 
of  shares  and  the  ease  of  insurance.  There,  the  question  arose  upon  the  usage  amongst 
brokers  on  the  Liverpool  Stock-Exchange :  and  Parke,  B.,  saj^s :  "  It  is  not  now 
necessary  to  decide  the  point  whether  the  defendant  would  be  bound  if  he  did  not 
know  of  such  a  usage.  It  appears  to  me,  however,  that  a  person  who  authorizes  another 
to  contract  for  him,  authorizes  him  to  make  that  contract  in  the  usual  way.  There  are 
some  cases  which  look  the  other  way,  which  have  not  been  noticed.  There  is  the  case 
oi  Bartlctt  v.  Pentland,  10  B.  &  C.  760:  that,  however,  was  not  with  respect  to  the 
usage  of  the  Stock  Exchange,  but  of  insurance-brokers  ;  and  it  was  there  held  that  the 
custom  which  prevailed  at  Lloj'd's  Coffee  House  was  not  binding  on  a  party  who  was 
not  shewn  to  be  cognizant  of  it,  or  to  have  assented  to  it.  That,  however,  is  a  different 
question  from  the  present,  which  is  one  of  contract.  In  the  case  of  a  contract  which 
a  person  orders  another  to  make  for  him,  he  is  bound  by  that  contract  if  it  is  made  in 
the  tisual  way.  There  is  another  case,  of  [468]  Galai/  v.  Lloyd,  3  B.  &  C.  79.3,  5  D. 
&  R.  641,  which  was  an  action  on  a  policy  of  insurance.  It  was  found  in  the  special 
verdict,  that  a  certain  usage  with  respect  to  such  policies  prevailed  amongst  the  under- 
wi-iters  subscribing  policies  at  Llo\'d's  Coffee-House,  and  that  the  policy  in  question 
was  effected  there  :  but  it  was  not  found  that  the  plaintiff"  was  in  the  habit  of  effecting 
policies  at  that  place.  The  court  held  that  this  usage  was  not  sufficient  to  liind  the 
plaintiff".  But  that  case  differs  from  the  present,  the  question  here  being  as  to  the 
authoi'ity  which  the  plaintiff" received.  I  have  said  this  in  order  to  shew  my  concurrence 
in  the  opinions  expressed  by  Lord  Denman  and  ]Mr.  .Justice  Littledale  in  the  case  of 
Sutton  v.  Tafhatn,  10  Ad.  &  E.  27  («),  although  it  is  not  necessary  to  determine  the  same 
point  here,  as  there  was  sufficient  evidence  to  shew  that  the  defendant  knew  the  usage 
of  the  Stock  Exchange  at  Liverpool,  if  it  were  requisite  to  prove  it  in  order  to  make 
him  liable."  I  must  own  I  do  not  quite  .appreciate  the  distinction.]  Greaves  v.  Legff, 
1 1  Exch.  642,  is  more  in  favor  of  the  defendant's  view.  There,  the  defendant,  a  London 
merchant,  employed  a  broker  at  Liverpool  to  purchase  some  wool :  the  broker  negotiated 
a  sale  by  the  plaintiff  to  the  defendant  of  certain  bales  deliverable  at  Odess.a,  "  the 
n.ames  of  the  vessels  to  be  declared  as  soon  .as  the  wools  were  shipped."  In  this  trans- 
action the  broker  acted  for  the  plaintiff"  and  defendant.  B\'  the  custom  of  Liverpool, 
[469]  whei-e  a  conti-act  contained  a  stipulation  tliat  notice  of  an  event  should  be  given 
by  the  vendor  to  the  vendee,  it  was  usual  for  the  vendor  to  give  the  notice  to  the 
broker,  who  communicated  it  to  the  vendee.  It  was  held  th.at  the  defendant  was 
bound  by  such  usage,  and  therefore  that  a  notice  by  the  plaintiff"  (the  vendor)  to 
the  broker  of  the  names  of  the  vessels  in  which  the  wools  were  shipped  was  a  per- 

(fl)  Lord  Denman,  in  that  case  says, — "  I  think  a  person  employing  one  who  is 
notoriously  a  liro'Kcr,  must  be  taken  to  authorize  his  acting  in  obedience  to  the  rules 
of  the  Stock  Exchange."  And  Littledale,  .L,  says, — "A  person  who  employs  a  broker 
must  be  supposed  to  give  him  authority  to  act  as  other  brokers  do.  It  does  not  matter 
whether  or  not  he  is  himself  acquainted  with  the  rules  by  which  brokers  are 
governed." 
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formunce  of  that  stipulation,  althouj^h  the  ))roker  omitted  to  eonimunicatc  them 
to  the  vendee.  But  that  also  was  a  case  of  contract.  [Byles,  J.  Did  it  appear  that 
the  defendants  were  awai-e  of  the  usage  there?]  No.  [Cockbuni,  C.  J.  The  ease 
proceeded  on  the  principle  that  a  man  is  bound  to  know  the  usages  of  the  markets 
in  which  he  deals.  Williams,  J.,  referred  to  Mihcanl  v.  Ilihhert,  3  Q.  B.  120,  2  (Jalc 
it  D.  142  ]  In  Kirchiur  v.  J\nii.%  12  Moore's  P.  C.  Cas.  3G1,  31)9,  Lord  Kingsdown, 
in  giving  the  judgment  of  the  judicial  committee  of  the  Privy  Council,  says  :  "The 
ground  upon  which  it  appears  to  \is  that  this  case  must  be  decided  in  favor  of 
the  appellants,  is  this,  that,  when  evidence  of  the  usage  of  a  particular  place  is 
admitterl  to  add  to  or  in  any  manner  to  affect  the  construction  of  a  written  contract, 
it  is  admitted  only  on  the  ground  that  the  parties  who  made  the  contract  are 
both  cognizant  of  the  usage,  and  must  be  presumed  to  have  made  their  agreement 
with  reference  to  it.  But  no  such  presumption  can  arise  when  one  of  the  parties 
is  ignorant  of  it."  [Williams,  J.  Those  learned  persons  express  their  disapprobation 
of  a  deci.sion  of  this  court, — Gilkisun  v.  Middldon,  ante,  vol.  ii.,  p.  134.  The  case, 
however,  does  not  involve  (jnite  the  same  principle  as  the  present.  It  does  not 
follow  that  one  who  employs  an  insui'ance-broker  does  not  invest  him  with  authority 
to  act  as  brokers  usually  act.]  The  usage  relied  on  here  is  not  applicable  to  all 
policies  made  in  London,  but  is  limited  to  a  particular  [470]  class  of  under- 
writers, viz.  those  belonging  to  Lloyd's.  The  mere  possession  of  the  policy  by 
AValton  Ik  Sons  did  not  authorize  them  to  receive  the  amount  of  the  loss  :  ll'tlkimon 
V  (JaiuUixh,  5  Kxch.  91.  At  all  events,  thej'  could  only  have  authority  to  receive 
the  money,  not  to  set  off  the  amount  against  a  debt  of  their  own.  [Williams,  J. 
I  obseive  that  Maulc,  J.,  in  the  course  of  the  argument  in  Iku/ley  v.  lFilkiii.% 
7  C.  B.  88fi,  892,  says,— "Scott  v.  [rdnfj,  1  B.  &  Ad.  605,  is  the  last  'of  a  series  of 
cases,  beginning  with  liussell  v.  Bamjley,  4  B.  &  Aid.  395,  which  went  upon  the 
ground  of  the  unreasonableness  of  paying  the  debt  of  one  with  the  money  of 
another,  as  was  said  by  the  court  in  Tudd  v.  Hcid,  4  B.  &  Aid.  210."  And 
Wilde,  C.  J.,  in  the  same  case,  says, — "I  feel  some  ditiiculty  in  saying  that  a  man  who 
buys  shares  buys  subject  to  the  rules  of  the  Stock  Exchange,  of  which  he  may  not 
be  cognizant  And  there  is  this  further  diHieulty,  that  those  rules  ai'c  framed  by,  and 
are  to  receive  their  construction  from,  a  body  that  is  totally  independent  of  the  rules 
of  law,  and  irresponsible."  Byles,  J.  The  inference  drawn  by  the  leaiiied  author 
of  Smith's  Mercantile  Law  from  the  case  of  Uabay  v.  Llond,  3  B.  &  C.  793,  5  D.  & 
E.  641,  was  this, — "The  usage  of  Lloyd's,  being  prima  facie  only  the  usage  of  a 
single  house,  will  not  be  binding  upon  one  who  cannot  be  shewn  to  be  acquainted 
with  it:"  5th  edit.  p.  334.]  In  Stewart  v.  Aberdein,  4  M.  c^5  W.  211,  it  was  assumed 
that  the  jjlaintili'  was  cognizant  of  the  custom.  The  authority  of  that  case  seems 
to  have  Ijcen  very  much  questioned  in  America:  see  I  ArTiould  on  Insurance,  154, 
citing  Duer  on  Marine  Insurance,  vol.  ii.,  pp.  260,  261.  In  J'artiii/f/e  v.  The  Bank 
of  E'lKjIaiid,  9  (^).  15.  396,  the  Kxchequer  Chamlier  recognize  the  flistinctiou  here 
contended  for.  Tindal,  C.  J.,  iu  delivering  the  judgment  of  the  court,  tliere 
says,—  "  It  is  not  necessaiy  to  iiKpiire  what  the  effect  of  a  general  im-[471]- 
memor'ial  custom  iu  a  particular  place  might  be,  as  this  usage  is  not  .so  pleaded,  l)tit 
is  desci'ibcd  as  an  usage  and  custom  of  bankers  and  merchants  used  and  approved  of 
for  divers,  to  wit,  sixty  years,  according  to  which  dividend  warrants  pass  by  deliver}' 
without  indorsement,  and  the  bona  holder  thereof  is  entitled  to  receive  the  amount 
from  the  defendants  ;  which  is  lathcr  a  practice  of  trade  than  a  custom  properly  so 
called  ;  and  such  a  practici!  cannot  alter  the  law,  by  which  such  an  instrument  does 
not  confer  any  right  of  action  on  an  a.ssignee.  It  by  no  means  follows  from  this 
opinion  that  mercantile  usage,  or  the  practice  of  particular  trades  or  places,  is  inopera- 
tive. Such  usage  and  practice  may  have,  and  often  has,  an  important  operation 
between  parties  who  contract  with  the  knowledge  of  its  existence,  and  with  reference 
to  it.  See  the  case  of  Stewart  v.  Atwrdein,  .and  also  that  of  Bmttett  v.  I'mtland .-  in 
the  tirst  of  which  a  ])raclicc  of  brokers  and  underwriters  to  .settle  losses  bj-  sct-oll'  on 
[in]  accoiuit  was  held  binding  on  a  principal  who  knew  of  and  acquiesced  in  the 
jjiacticc  ;  and  in  the  second  of  which  a  similar  practice  was  held  not  to  be  binding  on 
a  principal  who  was  not  shewn  to  be  cognizant  of  and  to  have  assented  to  it."  [Byles,  .1. 
That  is  an  expression  of  opinion  by  the  Kxchequer  Chamber,  in  the  year  1816,  upon 
the  very  practice  now  in  question.  They  hold  that  it  is  not  binding  inile-ss  the  party 
is  positively  pioved  to  have  known  it.]     1'reci.sely  so.     Thus,  besides  Tmld  v.  Itcid, 
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4  B.  &  Aid.  210,  there  are  no  less  than  five  cases,  viz.  Bartlett  v.  Pentlaml,  10  B.  &  C. 
760,  S<M  V.  Irvinfi,  1  B.  &  Ad.  60-5,  Suttoii  v.  ratham,  10  Ad.  &  E.  27,  2  P.  &  D.  308, 
Paiiridije  v.  I'he  Bank  of  Enijland,  9  Q,.  B.  396,  and  Bayliffe  v.  Butterworth,  1  Exch. 
42-5,  which  have  decided  that  the  practice  or  usage  in  question  binds  only  those  who 
are  shewn  to  be  cognizant  of  it,  and  therefore  may  [472]  l)e  presumed  to  have  con- 
ti'acted  with  reference  to  it, — all  of  which  this  court  must  overrule  before  it  can  make 
this  rule  absolute. 

James  Wilde,  Q.  C,  and  Blackburn,  in  support  of  the  lule.  What  is  the  custom 
here  lelied  on  ?  The  merchant  or  ship-owner  usually  eftects  an  insurance  through  a 
broker.  The  subscribers  to  Lloyd's  transact  their  business,  like  the  members  of  the 
Stock  Exchange,  in  a  sort  of  club-house.  The  premium  is  not  at  once  paid  by  the 
assured,  noi'  by  the  broker :  the  assured  gets  credit  from  the  broker,  and  the  latter 
gets  credit  fiom  the  underwriter,  with  whom  he  has  an  open  account.  On  the  happen- 
ing of  a  loss,  an  adjustment  takes  place  in  the  manner  described  in  1  Arnould  on 
Insurance,  p.  119.  In  a  subsequent  part  of  the  same  volume,  p.  196,  the  leai'ned 
author,  treating  of  the  rights,  duties,  and  liabilities  of  insurance  agents,  says, — 
"  (Generally,  the  agent  entrusted  with  the  policy  after  its  execution  is  the  substitute 
of  the  assui-ed  in  all  the  relations  of  the  latter  with  the  underwriters,  and  has  cast 
upon  him  the  duty  of  enforcing  the  rights  and  protecting  the  interests  of  his  principal 
in  all  matters  arising  out  of  the  contract  of  insurance.  Thus,  according  to  the  varying 
circumstances  that  may  arise,  he  must,  where  the  assured  is  entitled  to  it,  demand 
from  the  underwriters  a  return  of  the  premium;  where  a  loss  has  occurred,  .he 
must  prepare  and  submit  the  proof  theieof,  and  settle  and  adjust  the  amount,  and 
at  the  proper  time  collect  and  receive  the  various  sums  from  the  underwriters,  and 
pay  them  over  to  his  principals."  In  Rvssdl  v.  Bangley,  4  B.  &  Aid.  395,  where  the 
polic>-  had  been  put  into  the  hands  of  the  broker,  as  here,  for  adjustment  of  a  loss, 
Bayley,  J.,  says, — "When  Kussell  (the  assured)  left  the  policy  in  the  hands  of  Savery 
(the  liioker).  he  made  [473]  him  his  agent  to  receive  the  money  from  the  under- 
writer." And  Holroyd,  J.,  .says, — "The  delivery  of  the  policy  to  the  broker  to  settle 
the  loss  authorizes  him  to  recei\'e  the  money  due  to  the  assured  on  the  policy.  If  he 
had  I'eceived  the  money,  and  afterwards  failed,  the  assui-ed  could  not  have  called  on 
the  underwriter  again,  because  he  would  then  have  paid  the  money  to  an  agent  duly 
authorized  to  receive  it  "(a).  Bousfield  v.  Cie>iwell,  2  Campb.  545,  is  a  still  stronger 
authority  as  to  the  duty  of  the  broker  to  procure  a  settlement  of  the  loss  from  the 
miderwriter.  Having  dealt  with  Walton  &  Sons  upon  the  faith  of  their  being  entitled 
to  settle  the  loss,  the  defendant  has  continued  to  give  them  credit  for  further  premiums, 
which  but  for  this  settlement  he  might  not  have  been  inclined  to  do :  and  so  his 
position  has  been  altered  to  his  prejudice  thi'ough  the  conduct  of  the  plaintiff,  and  the 
case  is  brought  within  the  rule  laid  down  in  rkkard  v.  Sear.%  6  Ad.  &  Vu.  469,  2  N.  & 
P.  488,  and  Freeman  v.  Cooke,  2  Exch.  654.  The  judgment  of  the  Exchequer  Chamber 
in  Graves  v.  Legg,  2  Hui'lst.  &  N.  210,  is  conclusive  to  shew  that  one  who  employs  an 
agent  to  make  a  contract  in  a  particular  market,  must  be  taken  to  authorize  him  to 
make  it  subject  to  all  the  incidents  of  a  contract  entered  into  in  that  market.  There 
was  no  evidence  there  that  the  part}'  who  was  held  to  be  affected  by  the  custom  had 
ever  heard  of  it.  Cuthhert  v.  Cumining,  10  Exch.  809,  in  error  11  Exch.  405,  and 
Strai/  v.  Bnssell,  28  Law  J.,  Q.  B.  279,  in  error  29  Law  J.,  Q.  B.  115,  are  further 
instances  of  the  application  of  this  doctrine.     [Byles,  J.,  referred  to  Clayton  v.  Gn-egsmi, 

5  Ad.  &  E.  302,  6  N.  k  M.  694,  [474]  and  also  to  Sykes  v.  Giles,  5  M.  &  W.  645.] 
The  counsel  for  the  defendant,  in  shewing  cause  against  the  rule  in  Stewart  v.  Aheidein, 
4  M.  &  W.  219,  speaking  of  Todd  v.  Reid,  says, — "The  court  disposed  of  the  case  by 
saying,  '  This  is  in  fact  an  attempt  to  pay  the  debt  of  one  person  with  the  money  of 
another.'  It  is  difficult  to  see  how  such  a  conclusion  could  be  applied  to  such  a  case. 
An  insurance-broker  owes  money  to  the  underwriter,  and  the  underwriter  to  the 
assured, — is  there  anything  unlawful  in  an  agreement  amongst  them  that  the 
assured  shall  receive  his  money  from  the  broker,  and  take  him  for  his  debtor,  and 
that  the  debt  of  the  broker  to  the  underwriter,  and  of  the  latter  to  the  assured,  shall 
both  be  discharged  ?     It  is  not  like  the  case  where  a  servant  is  specifically  employed 

(a)  "But,"  proceeds  the  learned  judge,  "the  delivery  of  the  policy  to  the  broker 
to  obtain  payment  does  not  authorize  him  to  settle  the  loss  in  any  other  way  than  by 
receiving  the  money. 
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to  fetch  money  for  his  master  in  specie  ;  this  is  the  case  of  the  employment  of  an 
agent,  whose  creditor,  Ijy  the  very  nature  of  the  business  in  which  he  is  employed, 
the  assured  is  to  become.  The  sti-ict  rule  laid  down  in  Todd  v.  Iteitl  is  no  more  applic- 
able to  the  case  of  an  insurance-broker  than  to  that  of  a  banker.  When  once  the 
brokei'  makes  himself  conclusively  the  debtor  of  the  assured,  whether  bv  receipt  in 
cash  from  the  underwriters,  or  l)y  settlement  with  them  in  account,  that  is  all  the 
assured  has  to  re<iuire."  Lord  Abinger  then  interposes  with  this  remark, — "Suppose 
two  merchants  have  a  running  account,  and  one  of  them  desires  to  increase  his  credit, 
and  authorizes  the  other  to  receive  money  for  him, — does  not  that  mean,  to  carry  it 
to  the  account,  unless  the  party  specifically  directs  the  contrary  ?  Is  it  not  a  question 
of  fact,  what  the  principal  means  the  agent  to  do  ? "  The  counsel  then  proceed  to 
distinguish  Todd  v.  lleul  upon  the  ground  urged  to-day.  And,  in  delivering  the  judg- 
ment. Lord  Abinger  says, — "Tiie  court  is  of  opinion,  that,  where  an  insurance-broker, 
or  other  [475]  mercantile  agent,  has  been  employed  to  receive  monej^  for  another  in 
the  general  course  of  his  business,  and  where  the  known  general  course  of  business  is 
for  the  agent  to  keep  a  running  account  with  his  principal,  and  to  credit  him  with 
sums  which  he  may  ha\e  leceived  by  credits  in  account  with  the  debtors  with  whom 
he  also  keeps  running  accounts,  and  not  merely  with  moneys  actually  received,  the 
rule  laid  down  in  tho.se  cases  cannot  properly  be  applied,  but  it  must  be  understood, 
that,  where  an  account  is  bona  fide  settled  according  to  that  known  usage,  the  oi-iginal 
debtor  is  discharged,  and  the  agent  becomes  the  debtor,  according  to  the  meaning  and 
intention,  and  with  the  authority  of  the  principal."  In  Story  on  Agencj',  §  443,  it 
is  said  that  "the  responsibility  of  the  principal  to  third  persons  is  not  confined  to 
cases  where  the  contract  has  been  actually  made  under  his  express  or  implied  authority. 
It  extends  farther,  and  binds  the  principal  in  all  cases  where  the  agent  is  acting 
within  the  scope  of  his  usual  employment,  or  is  held  out  to  the  public,  or  to  the  other 
party,  as  having  competent  authority,  although  in  fact  he  has  in  the  particular  instance 
exceeded  or  violated  his  instructions,  and  acted  without  authority.  Foi',  in  all  such 
cases,  where  one  of  two  innocent  persons  is  to  suffer,  he  ought  to  suffer  who  misled 
the  other  into  the  contract  by  holding  out  the  agent  as  competent  to  act,  and  as 
enjoying  his  confidence."  Again,  in  ;<  84,  it  is  said, — "By  far  the  most  numerous 
cases  of  agency  arise,  not  from  formal  or  informal  written  instruments,  but  from  verbal 
authoiizations,  or  from  implications  from  the  particular  business  or  employment  of 
the  principal  or  agent,  or  fiom  the  usual  flealings  between  them,  or  from  the  general 
usages  of  trade  and  commerce."  "In  all  such  cases  (S  8.^),  whether  the  agency  be 
of  a  special  nature,  or  of  a  general  nature,  it  may  also  be  [476]  laid  down  a.s  a  univensal 
principle  that  it  includes,  unless  the  inference  is  expressly  excluded  by  othei'  circum- 
stances, all  the  usual  modes  and  means  of  acconiplisiiing  the  olijects  and  ends  of  the 
agency."  "So  (S;  9.'i),  if  a  person  should  autlnjrize  another  to  assume  the  apparent 
ownership  or  right  of  disposing  of  pro[)erty  in  the  ordinaiy  course  of  trade,  it  will  bo 
presumed  that  the  appai'ent  authority  is  the  real  authority  :  for,  in  such  a  case, 
strangers  can  look  only  to  the  acts  of  the  parties,  and  to  the  external  indicia  of 
property,  and  ought  not  to  be  affected  by  any  mere  private  communications  which 
pass  between  the  principal  and  the  agent," — I'kkming  v.  Buxk,  15  East,  .'i8.  In  §  98 
the  Icaiiied  authoi'  says, — "In  some  cases,  the  nature  and  extent  of  the  incidental 
authoiity  turn  upon  very  nice  considerations,  either  of  actual  usage  or  of  implications 
of  law.  Thus,  an  agent  employed  to  make  or  negr)liate  or  conclude  a  contract,  is  not 
as  a  matter  of  coui.sc  to  be  treated  as  having  an  incidental  authority  to  receive  pay- 
ments winch  may  become  due  under  such  contract  An  agent  authorized  to  Uike  a 
bond,  is  not  to  be  deemed  as  of  course  entitled  to  receive  payment  of  the  money 
due  iniil<M'  that  bond.  But,  if  he  is  entrusted  with  the  continued  possession  of 
that  bond,  an  implication  of  such  authority  may  be  deduced  from  tiiat  fact,  in 
connection  with  the  other.  So,  an  agent  authorized  to  receive  payment,  lias  not  an 
unlimited  autiiority  to  receive  it  in  any  mode  which  he  may  choose  ;  l)Ut  ho  is 
ordinarily  deemed  intrusted  with  the  power  to  receive  it  in  money  only.  So,  an 
agent  intrusted  to  receive  payment  of  a  negotiable  or  other  instrument,  is 
oidinarily  deemed  entitled  to  receive  it  only  when  and  after  it  becomes  due,  and 
not  Ijcforo  it  becomes  due.  But,  if  there  be  a  known  usage  of  trade  or  course  of 
business  in  a  particular  employment,  or  habit  of  dealing  between  the  parties, 
[477]  extending  the  ordinaiy  i-cach  of  the  authority,  that  may  well  be  held  to  give 
full  validity  to  the  act."     Again,  in  ^  103,  it  is  said  that  "an  agent  to  insure  has,  if 
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the  policy  remains  in  his  hands,  an  incidental  authoiity  to  receive  payment  of  losses 
thereon."  And  see  to  the  same  effect,  §§  109,  I'Jl.  It  is  clear,  therefore,  that  the 
circumstance  of  the  policy  being  left  in  the  hands  of  Walton  &  Sons  imposed  on  them 
a  duty  to  receive  this  money  ;  and  that  the  assured  would  be  bound  by  any  known 
usage  of  trade  as  to  the  mode  of  payment.  In  Taylor  on  Evidence,  ■3rd  edit.  165, 
§  148,  it  is  said  :  "  It  may  be  laid  down  as  clear  law,  that,  if  a  man  deals  in  a  particular 
market,  he  will  be  taken  to  act  according  to  the  custom  of  that  market ;  and,  if  he 
directs  another  to  make  a  conti'act  at  a  particular  place,  he  will  be  presumed  to  intend 
that  the  contract  should  be  made  according  to  the  usage  of  that  place  (a).  Thus,  if  a 
person  employs  a  broker  on  the  Stock-Exchange,  he  impliedly  authorizes  him  to  act 
in  accoi'dance  with  the  rules  there  established  ;  and  in  such  case  it  matters  not  whether 
the  principal  be  himself  acquainted  with  the  rules  by  which  such  brokers  are 
governed  (/').  Whether  this  doctrine  would  be  held  to  apply  in  its  full  force  to  cases 
of  maritime  insurance,  may  admit  of  some  doubt,  as  authoi'ities  (c)  are  not  wanting 
which,  in  the  language  of  Lord  Wensleydale,  '  look  the  other  way  '  "  ((/).  In  Russell  v. 
[478]  Ikinglcy,  4  B.  &  Aid.  395,  Abbott,  C.  J.,  seemed  inclined  to  give  effect  to  the  usage 
here  relied  on.  In  Bartldt  v.  Pentland,  10  B.  &  C.  760,  the  insurance  was  effected 
with  an  Irish  insurance  company,  who  had  an  agency  in  Louiljard  Street.  [Williams,  J. 
That  case,  as  well  as  Gahai/  v.  Lloyd,  3  B.  &  C.  793,  5  D.  &  R.  641,  established  that 
the  usage  at  Lloyd's  is  not  a  genei'al  usage  :  it  is  not  a  usage  of  underwriters  generally.] 
In  Baitldt  v.  Pentland,  the  assured  lived  at  Plymouth  :  he  was  not  shewn  to  have 
ever  had  any  dealing  at  Lloyd's.  Here,  the  assured  is  a  ship-owner  in  London. 
Lord  Tenterden  in  that  case  says  :  "  The  usage  in  a  particular  place,  or  of  a  particular 
class  of  persons,  cannot  be  binding  on  other  persons,  unless  those  other  persons  are 
acquainted  with  that  usage,  and  adopt  it.  Merchants  residing  in  London,  and  effecting 
insurances  there,  may  reasonably  be  supposed  to  he  acquainted  with  that  usage,  and 
to  act  upon  it."  The  presumption  meant  there  was  a  presumption  of  law.  The 
defendant  was  seeking  to  invoke  a  usage  of  Lloyd's  when  he  himself  was  wholly 
unconnected  with  that  establishment.  Parke,  B.,  alludes  to  this  in  his  judgment  in 
Ba//li[f'e  v.  Buftencodh,  1  Exch.  428.  In  Scott  v.  Irvimj,  1  B.  &  Ad.  605,  the  under- 
writer was  not  prejudiced  by  the  conduct  of  the  assured  :  here,  he  is.  The  conclusion 
the  court  of  Exchequer  came  to  in  Stewart  v.  Aherdein,  4  M.  &  W.  211,  expressly  over- 
rules the  principle  laid  down  in  Todd  v.  llnd,  4  B.  &  Aid.  210,  as  applicable  to  under- 
writers. [Byles,  J.  Where  the  usage  is  known  to  the  plaintiff,  as  appears  from  the 
context.]  The  language  is  general.  The  Lord  Chief  Baron  says, — "The  court  is  of 
opinion,  that,  where  an  insurance-broker  or  other  mercantile  agent  has  been  employed 
to  receive  money  for  another  in  the  general  couise  of  his  business,  and  where  the 
known  general  course  of  business," — that  is,  the  [479]  course  of  business  generally 
known, — "is  for  the  agent  to  keep  a  runuing  account  with  the  principal,  and  to  credit 
him  with  sums  which  he  may  have  received  by  credits  in  account  with  the  debtors 
with  whom  he  also  keeps  running  accounts,  and  not  merely  with  moneys  actually 
received,  the  rule  laid  down  in  those  cases  cannot  properly  be  applied,  but  it  must  be 
understood,  that,  where  an  account  is  bona  fide  settled  according  to  that  known  usage, 
the  original  debtor  is  discharged,  and  the  agent  becomes  the  debtor,  according  to  the 
meaning  and  intention  and  with  the  authority  of  the  principal."  [Cockburu,  C.  J. 
How  do  you  get  over  the  ease  of  Gabai/  v.  Lloyd,  3  B.  &  C.  793,  5  D.  &  R.  641,  which 
seems  to  be  a  direct  authority  1]  That  was  a  question  of  construction  of  the  contract, 
between  which  and  the  case  of  an  authority  given  to  an  agent  to  deal  in  a  particular 
market  theie  is  a  manifest  difference.  Von  cannot  override  the  express  terms  of  a 
written  contract  by  superadding  the  usage  of  a  particular  place.  [Cockburn,  C.  J. 
It  was  there  sought  to  construe  the  contract  by  the  usage  at  Lloyd's ;  but  the  court 

(o)  Citing  BaijUffe  v.  Bultrnvorth,  1  Exch.  425,  429  (per  Alderson,  B.),  5  Railw. 
Cas.  288,  Pollock  v.  Stables,  12  Q.  B.  765,  5  Railw.  Cas.  352,  Greans  v.  Le;/g,  11  Exch. 
642,  in  error,  2  Hurlst.  &  N.  210. 

(h)  Sutton  v.  Tatham,  10  Ad.  &E.  27,  2  P.  &  D.  308,  Uai/liffe\.  Bulterworth,  1  Exch. 
426,  Pollock  V.  .^tables,  12  Q.  B.  765,  Baylei/  v.  IFilkins,  7  C.  B.  886,  Taylor  v.  Stray, 
2  C.  B.  (N.  S.)  175. 

(c)  Bartlett  v.  Pentland,  10  B.  &  C.  760,  Gabaij  v.  Llo!/d,  3  B.  &  C.  793,  5  D.  & 
R.  641. 

(d)  Bayliffe  v.  BiUtenvorth,  1  Exch.  428. 
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said  that  was  only  the  usage  of  a  particular  place,  and  that,  unless  it  were  shewn  that 
the  plaiiititt' had  knowledge  of  the  usage,  he  would  not  be  affected  by  it.")  The  true 
principle,  to  be  deduced  from  all  the  cases,  is,  that,  if  the  usage  be  general,  the  party 
is  presumed  to  know  it,  but  that,  if  it  be  a  particular  or  a  local  usage,  his  knowledge 
of  it  nnist  be  shewn  by  evidence.  In  construing  a  contract,  you  have  to  ascertain  the 
intention  of  the  parties  :  but,  in  the  case  of  an  authority,  the  principal  is  bound  by 
his  act  of  employing  a  person  whose  known  course  of  business  is  such  as  to  give  him 
authority  to  do  what  he  does.  The  business  transacted  upon  the  Stock-Exchange  is 
not  of  more  large  and  general  interest  and  importance  than  that  which  is  transacted 
at  Lloyd's.  [Byles,  J.  The  [480]  Stock-Exchange  is  the  only  market  for  the  purchase 
and  sale  of  government  securities.  Cockburn,  C.  J.  An  insurance-broker  does  not 
confine  his  dealings  exclusively  to  Lloyd's.]  No :  bub  every  insurance-broker  deals 
at  Lloyd's.  The  circumstance  that  Walton  &  Sons  were  allowed  to  make  the  policy 
in  their  own  names  is  not  unimportant:  Kosier  v.  Eason,  2  M.  &  Selw.  112,  cited  in 
1  Arnould  on  Insurance,  133. 

CocKliUUN,  C.  J.  I  am  of  opinion  that  the  rule  in  this  case  should  be  discharged. 
I  quite  concur  in  the  first  point  contended  for  by  the  defendant's  counsel,  that,  the 
policy  remaining  in  the  hands  of  the  brokers,  the  plaintiff  is  estopped  from  saying 
that  it  was  not  in  their  hands  with  authority  to  collect.  Then  arises  the  question 
whether  this  is  to  be  interpi'eted  according  to  the  general  rule  of  law,  as  an  authority 
to  collect  by  the  receipt  of  the  money,  or  whether  the  usage  at  Lloyd's  that  the 
collection  may  be  made  by  setting  off  the  lo.ss  on  the  policy  against  a  del)t  due  from 
the  brokers  to  the  underwriter  is  to  control  the  rule  of  law.  It  is  not  disputed  that, 
in  general,  an  agent  with  authoiity  to  receive  must  be  taken  to  have  authority  to 
receive  in  cash  only,  and  not  by  means  of  a  set-off  of  his  own  debt  against  the  debt 
due  to  his  principal.  The  question,  therefore,  in  the  present  case  is,  whether  the 
rule  of  law  can  be  controlled  by  the  usage  at  Lloyd's ;  and,  as  to  that,  I  am  of  opinion 
that  we  are  bound  by  positive  authority.  Scott  v.  Irdng,  1  B.  &  Ad.  605,  is  a  decision 
directly  in  point.  There,  the  same  question  as  to  usage  arose  as  in  the  present  case, 
and  the  court  held  that  the  claim  was  not  answerecl  by  a  defence  substantially  the 
same  as  that  here  set  up.  Lord  Tenterden  says  :  "  The  general  rule  is,  that  a  broker 
is  the  debtor-  of  the  underwriter  for  the  premium.s,  and  the  underwriter  the  debtor  of 
the  assured  [481]  for  the  lo.ss.  If  the  u.sage  relied  upon  in  this  case  were  allowed  to 
prevail,  it  would  have  the  effect  of  making  the  broker,  and  not  the  underwriter,  liie 
debtor  to  the  assured  for  the  loss.  Such  u.sage,  however,  can  l)e  binding  only  on  those 
who  are  acquainted  with  it,  and  have  consented  to  be  bound  by  it."  The  language  of 
Parke,  J.,  is  ecjually  clear.  "The  authority  of  the  broker"  he  says,  "is  prima  facie 
to  receive  payment  in  money.  Mitchell,  therefore,  was  the  agent  of  the  assured  to 
receive  payment  from  the  underwiiter  in  cash,  or  that  which  was  etiuivalent  to  pay- 
ment in  cash.  A  sjjccial  authoiity  may  ije  given  by  the  assured  to  the  broker  to 
receive  payment  in  some  other  mode,  and  such  authority  may  be  inferred  from  facts 
or  from  some  usage  to  which  the  assured  has  assented  :  and  here  there  is  some  evidence 
of  a  usage  prevailing  between  the  broker  and  the  underwriter;  but  the  plaintiff  was 
not  cognizant  of  that  usage,  for,  he  stiites  in  one  of  his  letters  that  this  was  the  tirst 
total  loss  he  ever  had  experienced."  The  decision  of  the  court  of  (i)ueen's  Bench, 
tlieiefore,  in  that  case  was,  that,  in  the  ab.sence  of  knowledgi;  of  such  usage,  tiie  right 
of  the  assured  to  recover  from  the  underwriter  must  prevail.  Now,  in  the  jjresent 
case,  it  is  not  left  as  a  matter  of  inference  that  the  assured  had  not  knowledge  of  any 
such  u.sage  ;  but  there  is  positive  proof  that  he  was  not  cognizant  of  it :  so  that  the 
case  is  brought  precisely  and  ])()inteilly  within  tiie  princii)le  of  Smtt  v.  Irmnij.  It  lias, 
however,  been  contended  by  Mr.  Wilde,  for  the  defendant,  that  the  case  of  Smit  v. 
In'itKi  is  virtually  oveirnled  by  Slvwaii  v.  Ahenlcin,  4  M,  &  VV.  211.  But,  when  the 
case  of  S/cwiirt  v.  .lln-rdeiii  is  looked  at,  it  will  be  found  that,  although  the  court  held 
that  there  was  evidence  there  of  a  usage  prevailing  amongst  l)r()kcrs  ami  inidei'wrilers 
to  make  settliMiiciits  in  account  by  taking  credits  as  payments,  [482]  and  that,  where 
a  settlenu'iit  ha<l  taken  plac^e  according  to  that  known  usage,  the  unch^rwriter  was 
discharged  ;  still  it  was  there  assumed  that  such  usage  was  known  and  assent(!d  to  by 
the  assured.  It  is  true  that  the  evidence  of  his  having  had  such  knowledge  was 
unsatisfactory  :  uevei'thelcss,  the  eoiu't  could  not  liave  arrived  at  the  result  they  did 
without  coming  to  the  conclusion  that  the  assured  had  knowledge  of  the  custom.  1 
cannot,  therefore,  consider  the  case  of  Stewart  v.  Abunkin  as  overruling  .Sco/i  v.  Irving; 
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but,  oil  the  contrary,  it  rather  seems  to  me  to  confirm  it.  That  being  so,  Scott  v. 
Irving  stands  as  an  authority  which  is  not  o\'erruled,  and  we  are  bound  by  it.  The 
duty  of  setting  it  right,  if  it  be  a  wrong  decision,  must  be  left  to  a  court  of  error. 

Williams,  J.     I  am  entirely  of  the  same  opinion.     I  am  not  inclined  to  dispute 

the  proposition,  that,  when  a  broker  is  employed  to  Ijuy  in  a  particular  market,  he  is 

authorized  to  buy  according  to  the   usuage  of  that  market.     That  proposition  was 

confirmed  by  the  decision  of  the  Exchequer  Chamber  in  Graves  v.  Legg,  '2  Hurlst.  & 

N.  210.     That  rule  is  not  confined  to  the  case  of  purchasing,  but  applies  to  an  authority 

generally  to  deal  in  the   market.     Then,   the  question  arises,  is  Lloyd's  a  market 

within  that  rule  ?     As  to  that,  the  case  of  Gabay  v.  Lloyd,  3  B.  &  C.  793,  5  D.  &  R. 

64:1,  is  a  distinct  authority  that  the  usage  at  Lloyd's  is  not  such  a  general  usage  as  to 

bind  a  person  unacquainted  with  its  existence.     But  it  is  said  that,  in  Gahay  v.  Lloyd, 

the  question  was  as  to  the  construction  of  a  contract,  and  not  as  to  the  authority 

given  to  the  broker  :  and  certainh'  it  does  appear  that  a  distinction  to  that  effect  was 

taken  by  Lord  Wensleydale  in  IJayliffe  v.  Butteruvrth,  1  Exch.  42-5,  428  ;  but  I  do  not 

understand  how  it  can  be  reconciled  with  previous  autho-[483]-rities.     In  the  present 

case,  however,  I  think  we  are  precluded  from  deciding  ditt'erently  by  the  case  of  Scott 

V.  Irving,  1  B.  &  Ad.  60.5,  which  is,  as  to  this  particular  usage,  precisely  in  point :  and 

I  do  not  see  how  the  defendant  can  get  out  of  it.     But  it  is  contended  on  his  behalf, 

that  here,  after  the  settlement  with  Walton  k  Sons,  the  defendant  had  given  fresh 

credit  for  premiums.     That  is  rather  matter  of  hardship ;  but  it  is  not  a  matter  which 

constituted  any  part  of  the  \iew  the  court  took  in  Scott  v.  Irving.    What  the  court  said 

in  that  case  was,  in  effect,  that,  if,  after  the  assured  had  knowledge  of  the  usage,  he 

acquiesced  in  it,  he  would  be  bound, — Lord  Tenterden  saying  that,  if,  after  such 

knowledge,  the  relative  situation  of  the  underwriter  and  broker  had  been  changed,  as 

if  the  underwriter,  on  the  supposition  that  the  loss  had  been  paid  by  the  allowance  in 

account,  had  given  the  broker  fresh  credit  for  other  premiums,  he  probably  would  have 

come  to  a  different  conclusion  from  that  which  he  clid  in  that  case.     In  Arnould  on 

Lisurance,  2nd  edit.  p.  149,  it  is  said  :  "  Lord  Ellenborough,  in  a  case  that  came  before 

him  at  Nisi  Prius,  and  Lord  Tenterden,  in  the  two  earliest  cases  of  the  same  kind  that 

presented  themselves  for  decision  in  the  court  of  King's  Bench,  seemed  to  consider 

that  the  authority  given  by  the  assured  to  the  broker  was  only  to  receive  losses  from 

the  underwriter  in  money ;  and  that,  therefore,  nothing  but  actual  cash  payment  by 

the  underwriter  to  the  broker,  or  a  credit  given  to  the  underwriter  by  the  assured 

himself,  could  estop  the  assured,  in  case  of  the  broker's  insolvency,  from  recovering 

against  the  underwriter."     But  the  learned  author  add.s, — "  Lord  Tenterden,  however, 

subsequently  admitted,  and  the  rule  of  law  undoubtedly  now  is,  that,  if  the  assured, 

upon  the  whole  facts  of  the  case,  can  be  shewn  to  have  been  cognizant  of  the  usage  of 

settling  [484]  losses  in  account,  at  the  time  he  procured  the  insurance  to  be  effected, 

he  shall  be  bound  by  it ;  and  the  fact  that  a  loss  has  been  passed  in  account  according 

to  the  usage  between  broker  and  underwriter,  shall  preclude  him  from  recovering  such 

loss  from  the  latter  on  the  insolvency  of  the  former.     The  question,  then,  as  to  the 

right  of  the  assured  to  recover  from  the  underwriter  in  these  cases,  is  now  reduced  to 

a  pure  question  of  evidence,  and  depends  solely  upon  the  point  whether  the  assured, 

upon  the  whole  facts,  must  not  be  taken  to  have  been  cognizant  of  the  custom."     That 

is  the  view  taken  by  the  pleader  who  drew  the  pleas  in  this  case ;  for,  they  are  not 

founded  on  a  general  custom,  but  on  the  usage  at  Lloyd's ;  and  the  third  and  fourth 

pleas  aver  that  the  plaintiff  had  notice  of  the  usage.     When  a  case  is  established  of 

a  usage  at  a  place,  generally  known  to  all  persons  conversant  with  business  there,  it 

is  very  cogent  evidence  that  such  persons  had  notice  of  the  usage  :  still,  it  is  only  a 

question  of  degree  ;  and  the  whole  matter  would  have  to  be  left  to  the  jury.     Here, 

the  pleas  have  failed,  because  the  jury  could  not,  on  the  evidence,  find  that  the  plaintiff 

had  knowledge  of  the  usage  set  up. 

WiLLES,  J.  I  am  of  the  same  opinion.  As  a  general  rule,  when  a  person  employs 
an  agent  to  receive  a  debt,  the  agent  must  receive  it  in  money,  and  it  is  not  sufficient 
that  the  debt  should  be  written  off  against  a  debt  due  from  such  agent.  The  rule  is 
to  be  found  laid  down  by  Alderson,  B.,  in  Barker  v.  Greemcoal,  2  Y.  &  C.  414.  In 
the  present  case,  it  is  said  that  such  a  mode  of  payment  is  allowed  by  the  usage  of  the 
place  where  the  settlement  is  made.  But  I  apprehend  that  that  is  not  sufficient  to 
make  the  transaction  valid,  unless  there  has  been  previous  notice  to  the  creditor  of 
such   usage.      Therefore,  according  to  the  authorities  which  have  been  referred  to, 


7  C.  B.  (N.  S.)  485.  HEMMING   "i'.  HALE  'JU5 

[485]  I  um  of    opinion  that  the  defendant  is  in  the   wrong,   and    that  the  verdict 
which  has  been  entered  for  the  phiintiti'  is  right. 

Byles,  J.  I  entirely  accede  to  the  proposition,  that,  when  Walton  &  Sons  were 
entrusted  with  the  policy,  they  were  entitled  to  i-eceive  the  money  under  it  from  the 
defendant.  The  policy  was  the  title-deed,  which  they  had  no  authority  to  hand  over 
to  the  defendant  without  receiving  payment.  On  that  point,  I  agree  with  the  view 
tiiken  by  the  defendant's  counsel.  But,  on  the  other  hand,  I  think  the  plaintiff  gave 
Walton  it  Sons  no  authority  to  settle  the  loss  in  the  way  they  did.  It  is  not  disputed 
that  the  general  rule  of  law  is,  that  an  authority  to  an  agent  to  receive  money  implies 
that  he  is  to  receive  it  in  cash.  If  the  agent  receives  the  money  in  cash,  the  proba- 
bility is  that  he  will  hand  it  over  to  his  ])rincipal :  but,  if  he  is  to  be  allowed  to  receive 
it  by  means  of  a  settlement  of  accounts  l)etween  himself  and  the  debtor,  he  might  not 
be  able  to  pay  it  over:  at  all  events,  it  would  very  much  diminish  the  chance  of  the 
principal  ever  receiving  it;  and,  upon  that  principle,  it  lias  been  held  that  the  agent, 
as  a  general  rule,  cannot  receive  payment  in  anything  else  but  cash.  Unless,  therefore, 
there  is  some  usage  to  control  it,  payment  to  the  agent  must  be  made  in  money.  Then, 
what  is  the  usage  relied  on  to  take  this  case  out  of  that  general  rule  ?  It  is  not  the 
usage  of  London,  but  the  practice  of  keeping  accounts  adopted  at  a  particular  jjlace. 
It  does  not  fall  within  the  description  of  a  genei'al  custom  or  usage,  but  it  is  only  the 
usage  at  a  particular  place, — of  a  particular  counting-house,  I  may  say.  Independently, 
therefore,  of  any  authority  upon  the  subject,  I  should  have  thought  it  would  have  been 
necessary  to  have  brought  knowledge  of  such  usage  home  to  the  plaintitl'  before  he 
could  have  been  affected  [486]  by  it.  In  addition  to  the  authorities  which  have  been 
cited,  I  may  observe  that  Mr.  Smith,  in  his  work  on  Mercantile  Law,  6th  edit.  p.  .'547 
says, — "The  u.sage  of  Lloyd's,  being  prima  facie  only  the  usage  of  a  single  house,  will 
not  be  binding  upon  one  who  cannot  be  shewn  to  be  acijuainted  with  it."  Then  there 
have  been  three  cases  at  least  (a)  in  which  it  has  been  held  that  the  principal  is  not 
affected  unless  he  be  shewn  to  have  been  cognizant  of  the  usage.  Upon  principle, 
therefore,  as  well  as  upon  authority,  I  think  that  the  brokers  in  the  present  case  had 
authority  from  the  plaintiff  to  receive  the  loss  only  in  cash.  It  was  urged  by  Mr. 
Wilde  in  the  course  of  his  argument,  that  there  was  here  an  apparent  authority  for 
the  tjrokers  to  receive  a  settlement  in  the  way  they  did.  That  apparent  authority, 
however,  must  be  derived  from  the  pi'incipal  :  and  it  still  brings  it  back  to  the  question 
whether  the  latter  ever  knew,  or  was  blameable  for  not  knowing,  the  usage.  Upon 
principle  anfl  authority  equally,  I  think  this  rule  ought  to  be  discharged. 

Kule  discharged. 

[487]    Hemming  v.  Hale  anp  Anotiikh.     Nov.  'Jth,  1859. 

[S.  C.  29  L.  J.  G.  P.  137  ;  (i  Jur.  N.  S.  5.54  ;  8  W.  li.  4G.] 

An  attoiuey  having  obtained  judgment  against  B.,  at  the  suit  of  A.,  employed  W., 
another  attorney,  to  sue  out  execution.  AV.  accordingly  sued  out  a  ca.  sa.  against 
B.,  under  which  he  was  taken  in  execution.  15.  prevailed  u[)oii  the  sheritl's  otiiccr 
to  discharge  him,  upon  his  paying  him  the  debt  and  costs,  451.  2s.  One  V.,  a  clerk 
of  W.  (with,  as  the  jury  found,  W.'s  concurrence),  received  201.  of  the  money  from 
the  ofheer. — In  an  action  against  the  sheriff  for  the  voluntary  escape,  the  defenclant 
paid  251.  5s.  into  court,  and  pleaded  payment  of  the  201.  : — Held, — Byles,  .1., 
dis.sentiente, — that  the  payment  to  F.  being  a  payment  to  W.,  the  defendant  w;is 
entitled  to  a  verdict, — the  plaintiff  having  sustained  no  damages  by  reason  of  the 
escape,  beyond  the  sum  to  be  paid  into  court. 

This  was  an  action  against  the  sheriff  of  Middlesex,  for  an  escape. 

The  tirst  comit  of  the  declaration  statefl  that  the  plaintill',  in  the  court  of  t^lueen's 
Bench,  l)y  the  judgment  of  the  said  court,  recovered  against  one  Thompson  a  certjiin 
sum  of  5GI.  8s.  (id.,  and  foi'  having  execution  sued  and  prosecuted  out  of  the  said  (iourt 
a  certain  writ  of  our  lady  the  (|)ueen  called  a  capias  ad  satisfaciendum  upon  the  .said 
judgment  against  Thompson,  directed  to  the  sheriU'of  Middlesex,  l>y  which  .said  writ 

(a)  Todd  V.  Beid,  4  B.  &  Aid.  210,  Scolt  v.  Irmuj,  1  B.  &  A.  605,  and  Gabai/  v. 
Lli>i/,l,  .-5  B.  &  C.  793,  5  D.  &  K.  641. 
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our  said  lady  the  Queen  commanded  the  said  sheriff  that  he  should  take  the  said 
Thompson,  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep  so  that  the  said 
sheriff  might  have  his  body  before  our  said  lady  the  Queen  at  Westminstei'  immediately 
after  the  execution  thereof,  to  satisfy  the  plaintiff  the  sum  aforesaid  ;  which  said  writ 
was,  before  the  delivery  thei-eof  to  the  said  sheriff  to  be  executed,  indoised  with  a 
direction  as  follows, — "Take  to  satisfy  431.  lis.  lOd.  and  interest  thereon  at  41.  per 
cent,  per  annum  from  the  2.5th  of  September,  18.58,  until  payment,  liesides  officer's  fees 
and  other  legal  expenses,  and  11.  10s.  for  costs  of  execution,"  \-c.  ;  and  which  said  writ 
so  indorsed  as  aforesaid  was  delivered  to  the  now  defendants,  who  were  and  still  are 
sheriff's  of  Middlesex,  and  who  by  virtue  of  such  writ  took  and  arrested  the  said 
Thompson  by  his  body,  and  detained  him  in  custody  in  execution  for  the  said  sum 
and  interest  so  indorsed  on  the  said  writ,  and  11.  10s.  for  costs  of  execution,  and  kept 
and  detained  him  in  such  cus-[488]-tody  until  afterwards  and  before  the  commence- 
ment of  this  suit  the  defendants,  so  being  such  sheriff,  without  the  leave  or  licence 
and  against  the  will  of  the  plaintiff,  permitted  the  said  Thompson  to  escape  and  go 
at  large  wheresoever  he  would  out  of  the  custody  of  the  now  defendants,  whereby  the 
plaintiff  lost  and  had  been  deprived  of  his  aforesaid  sum  and  interest  and  11.  10s.  costs 
of  execution  so  indorsed  on  the  said  writ  of  execution  as  aforesaid,  and  was  otherwise 
injured,  &c. 

There  was  also  a  count  for  money  received  by  the  defendants  to  the  use  of  the 
plaintiff. 

The  defendants  pleaded, — first,  except  as  to  201.,  payment  into  court  of  2-51.  5s., — 
secondly,  as  to  201.,  payment  before  action. 

The  plaintiff  took  issue  on  the  second  plea,  and,  as  to  the  first,  leplied  damages  ultra. 

The  cause  was  tried  before  Crowder,  J.,  at  the  sittings  in  London  after  last  Hilary 
Term.  The  facts  which  appeared  in  evidence  were  as  follows  :  The  plaintiff  had 
employed  one  Kobertson  as  his  attorney  to  sue  one  Thompson.  Having  obtained 
judgment  against  Thomp.son,  but  not  being  desirous  of  issuing  execution  in  his  own 
name,  Kobertson  got  another  attorney  named  Wint-er  to  do  so,  and  Winter,  on  the 
28th  of  September,  1858,  sent  the  writ  by  the  hand  of  one  Fox,  his  clerk,  to  one 
AVillis,  an  officer  of  the  defendants,  indorsed  to  satisfy  431.  lis.  lOd.  and  interest,  and 
11.  IDs.  for  costs  of  execution.  The  writ  was  not  executed  until  the  26th  of  October, 
on  which  day  Thompson  was  taken  to  Willis's  lock-up  house.  Throughout  the  pro- 
ceedings Fox  was  the  only  person  with  whom  Willis  had  any  communication  upon 
the  subject  of  the  execution.  Thompson  remained  in  custodj'  until  the  29th  of 
October,  his  attorney  in  the  meantime  making  unavailing  efforts  to  find  either  the 
plaintiff'  or  Winter  [489]  for  the  puipose  of  paying  the  debt  and  costs.  Under  these 
circumstances,  Thompson  being  extremely  ill,  Willis,  the  officer,  consented  to  receive 
the  debt  and  costs,  amounting  to  451.  2s.,  and  to  discharge  Thompson. 

On  the  following  day,  xh.  the  30th  of  October,  Fox  called  at  Willis's  office  ;  and, 
finding  that  the  money  had  been  paid,  asked  Willis  to  hand  it  to  him.  This  Willis 
declined  to  do  without  Winter's  receipt ;  but  ultimately,  upon  Fox's  representation 
that  Winter  was  out,  and  that  the  plaintiff'  was  in  want  of  the  money,  AVillis  paid  Fo.x 
201.  on  account,  with  which  the  latter  absconded. 

Winter  a  few  days  afterwards  called  at  the  office  of  Willis,  and  demanded  the 
whole  proceeds  of  the  execution,  repudiating  Fox's  authority  to  receive  any  part  of  it. 

On  the  10th  of  November  the  sherift's  were  I'uled  to  return  the  writ,  whereupon 
they  retuined  that  they  had  arrested  Thompson,  who  had  paid  the  sum  indorsed  on 
the  writ,  that  the}'  had  paid  201.  to  the  plaintiff,  and  held  the  balance  ready  to  hand 
over  to  him.     The  plaintiff"  thereupon  sued  the  sheriffs  for  the  escape. 

The  learned  judge  left  it  to  the  jury  to  say, — first,  whether  the  plaintiff  authorized 
Robinson,  and  Robinson  authorized  Winter,  to  receive  the  debt  and  costs, — secondly, 
whether  Fox  was  authorized  either  by  Robinson  or  Winter  to  receive  the  201.  As  to 
the  first  question,  he  observed  that  there  could  be  little  doubt  that  Winter  was  duly 
authorized  to  get  the  money,  and  that  a  payment  to  him  would  be  a  payment  to  the 
plaintiff ;  and,  as  to  the  second,  that,  although  the  mere  fact  of  Fox  being  Winter's 
clerk  would  not  confer  upon  him  authority  to  receive  the  money  from  the  sheriff',  it 
ivould  be  for  them  to  say  whether  Fox  had  authority  [490]  expressly  conferred  on 
him  for  that  purpose,  oi'  whether  his  act  had  been  subsequently  ratified  by  Winter. 

The  jury  found  that  the  plaintiff'  authorized  Winter  to  receive  the  money,  antl 
that  Winter  authorized  Fox.     A  verdict  ^vas  thereupon  enteied  for  the  defendants. 
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Gritlits,  in  Easter  Term  hist,  obtiiined  ;i  rule  nisi  for  a  new  trial  on  the  ground 
of  misdirection  and  that  the  verdict  was  against  evidence.  He  sulimitted  that  the 
officer  was  not  authorized  to  leeeive  the  money,  and  that  the  discharge  of  the  debtor 
was  in  pofnt  of  law  an  escape, — C'onnoji  v.  Challis,  i  Ivxch.  481;  U'oo(l»  v.  Fiiiuis, 
7  I<]xch.  'M'>:^  ;  that  the  authority  of  the  attorney  on  the  record  was  limited  to  the 
receipt  of  the  debt  and  costs  from  the  debtor,  and  did  not  warrant  him  in  accepting 
from  the  sheriff  satisfaction  for  the  escape  ;  and  that,  even  assuming  that  Winter 
had  authority  to  receive  the  money,  he  had  no  power  to  delegate  that  authority  to 
another. 

Hawkins,  Q.  C,  and  Quain,  shewed  cause.  That  there  was  an  escape,  cannot  be 
denied  :  the  only  question  is  whether  the  plaintiff  has  thereby  sustained  any  damage 
beyond  the  sum  paid  into  court ;  and  that  depends  upon  whether  the  payment  to  Fox 
was  an  authoi-ized  payment.  That  was  a  (juestion  of  fact,  wliich  is  disposed  of  by  the 
finding  of  the  jury.  That  the  attorney  who  has  the  conduct  of  the  suit  may  receive  the 
money  is  clear  from  the  cases  of  Samrij  v.  Chapman,  1 1  Ad.  &  E.  829,  3  P.  &  i).  604,  and 
(Jounop  v.  ChaU'ts,  2  Exch.  484.  [Byles,  J.  Yes,  fiom  the  debtor.  But,  may  he  receive 
it  from  the  sheritf  after  the  escape  of  the  debtor'?]  If  he  might  receive  it  from  the  party, 
there  can  be  no  rea.son  why  he  should  not  receive  it  from  the  officer.  If  the  whole  amount 
of  the  levy  has  reached  the  hands  of  the  plaintifi',  or  those  of  an  [491]  authorized 
agent  of  the  plaintiff,  there  is  an  end  of  the  question.  Now,  a  payment  to  Winter, 
the  attorney  entrusted  with  the  issuing  of  the  execution,  would  cleaily  be  a  good  pay- 
ment :  and  Fox  being  authorized  (as  the  jury  have  found)  by  Winter  to  receive  the 
money  for  him,  the  sum  paid  to  Fox  has  in  truth  been  paid  to  Winter.  Formerly, 
the  sheriff  was  lialjle  to  an  action  of  debt  for  an  escape,  as  well  as  to  an  action  upon 
the  case  :  but  now,  by  the  .'ilst  section  of  the  -5  &  6  Met.  c.  '.)S,  it  is  enacted,  "  that, 
if  any  debtor  in  execution  shall  escape  out  of  legal  custody  after  the  passing  of  this 
act,  the  shei'ifi',  bailiff,  or  other  person  having  the  custody  of  such  debtor  shall  be 
liable  only  to  an  action  upon  the  case  for  damages  sustained  by  the  person  or  persons 
at  whose  suit  such  deljtor  was  taken  or  impi'isoned,  and  shall  not  be  liable  to  any 
action  of  debt  in  conseiiuence  of  such  escape  :  "  see  Ixcgina  v.  The  S/wriJf  of  Ijekesterahire, 
lie.  B.  367,;  Arden  v.  Goodacn,  11  G.  B.  371.  It  was  competent  to  the  attorney 
to  give  an  order  for  the  discharge  of  the  debtor  :  15  &  16  Vict.  c.  76,  s.  126.  It  may 
be  conceded  that  Winter  had  no  authority  to  receive  money  in  satisfaction  of  the 
plaintiff's  claim  in  an  action  against  the  sheriff  for  the  escape.  But,  the  201  paid  to 
Fox  was  a  paj'nient  in  the  original  action.  Suppose,  after  the  escape,  Thompson,  the 
debtor,  had  met  Winter,  and  had  paid  him  the  amount  of  the  debt  and  costs, — would 
not  that  have  been  a  good  payment!  If  so,  might  not  Willis,  the  ofhcer,  Ite  the  agent 
of  the  debtoi' to  pay  the  money?  [Byles,  J.  The  sheriffs  may  leceive  the  debt  and 
cost  on  a  fi.  fa.,  but  not  on  a  ca.  sa.  :  ITuods  v.  Finnix,  7  Exch.  363.]  That  is  con- 
ceded. (Byles,.'.  The  sheriff  cannot  retake  the  debtor  after  a  \dluntary  escape: 
Arch.  Pr.  lOth  edit.  662.]  N'o  :  but  the  plaintiff  may.  [JM-Je,  C.  J.  No  doubt  the 
plaintiff  can  take  him  again, — certainly  [492]  in  another  county;  and,  my  Brother 
Williams  thinks,  in  tiie  same  county  also.]  The  distinction  is  between  the  plaintiff 
and  the  sheriff.  [Byles,  J.  In  the  note  in  the  margin  of  the  case  of  .lUanxou  v. 
lititln;  1  Sid.  3.30,  it  is  said,  that,  upon  a  negligent  escape,  the  sheriff  or  the  party 
may  re-take  the  fleljtor,  but  that,  if  the  escape  is  voluntaiy,  tiic  pai-ty  only  can  reUiko 
him.  Williams,  .1.  The  shcrifl' cannot  purge  his  wrongful  act  by  a  recapture.]  The 
oidy  i(Ucstioii  heic  is,  whether  a  payment  to  Fox,  who  was  acting  in  the  matter  of 
the  execution  as  Wintcr'.s  clerk,  was  not  equi\alcnl  to  a  p.iynu'iit  to  \\  inter  himself. 
It  is  submitted  that  it  w.is,  and  conse(|Ucntly  (hat  the  finding  of  the  jury  i-onclu.si\cl\' 
negatives  the  ])l.iintilf's  light  to  rccoxci'  in  lliis  action  licyimd  llic  ainomit  p;iid 
into  court. 

(Jritlits  and  Lawrance,  in  support  of  the  rule.  The  (piestion  is,  what  damages  is 
the  j)laintilf  entitled  to  recover  against  the  sherilf  for  the  escape.  (Crowder,  .1.  If 
the  plaintiff  had  received  201.  before  action,  could  he  be  said  to  have  sustained  greater 
damages  by  rea.son  of  the  escape  than  the  sum  paid  into  court?]  The  [laynient  made 
to  Fox  lias  no  reference  to  the  action  for  the  escape.  [Erie,  C.  •).  \Vhat  more  can 
the  plaintiff  be  entitled  to  recov(;r  than  the  -l^A.  5s.?]  If  the  plaintiff  had  lecovered 
the  full  amount  against  the  sheriff,  he  might  still  issue  a  ca.  sa.  ;igainst  the  debtor 
and  recover  it  agaiti  from  him,  and  the  sherili'  would  have  no  claim  to  the  money. 
[Erie,  C.  J.     Do  you  find  any  case  where  the  plaintilf  has  been  so  fortunate  as  to 
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ieco\er  his  delit  twice  iu  that  whv  ?]  No  :  but  the  two  rights  are  totally  distinct.  The 
authority  of  the  attorney  is  limited  :  all  he  is  justitied  in  doing  is,  to  discharge  the 
debtor  upon  receiving  the  money  from  him.  The  duty  of  the  sheriff  is  equally  clear. 
In  Slack/ord  v.  ^-ttisliii,  14  East,  468,  it  was  held,  that,  if,  [493]  upon  the  execution  of 
a  writ  of  ca.  sa.,  which  requires  the  sheriff  to  take  and  keep  the  body  so  that  he  may 
have  it  on  the  return  day  of  the  writ  at  Westminster,  to  satisfy  the  plaintiffs  of  their 
damages  and  costs,  the  sheriff  before  the  i-eturn  day  receive  the  money  due  from  his 
prisoner,  and  thereupon  libeiate  him  before  he  has  paid  it  over  in  satisfaction  to  the 
party  entitled  to  it,  he  is  answerable  as  for  an  escape  ;  and  his  retuin  under  the 
common  rule  of  cepi  corpus  and  that  he  det<uned  the  prisoner  until  he  satisfied  him 
(the  sheriff)  the  \e\y  money  indorsed  on  the  writ,  which  he  had  ready  as  commanded, 
&c.,  is  of  no  avail.  The  attorney  upon  the  record  is  only  authorized  to  discharge  the 
debtor,  on  receipt  of  the  money  :  Saroiif  v.  t'hapmnn,  1 1  Ad.  A;  E.  829,  3  P.  &  D.  604. 
[Williams,  J.  It  seems  to  be  well  established  that  pa^'ment  to  the  attorney  on  the 
record  is  a  good  payment :  Crotcrv.  I'iUiiuj,  4  B.  &  C.  26,  6  D.  &  R.  129.]  No  doubt, 
provided  the  payment  is  Ijefore  the  debtor's  discharge.  But  the  payment  subsequently 
made  does  not  purge  the  escape  :  Laiujton  v.  ITallis,  1  Ld.  Kaj'm.  399,  Lutw.  587  ; 
Connop  V.  C'hallis,  2  Exeh.  484.  However  small  the  damages  for  the  escape  may  be, 
they  cannot  be  taken  in  reduction  of  what  is  due  to  the  plaintiff  on  the  judgment. 
In  IFoods  V.  Finnis,  7  Exch.  3G3,  371,  Parke,  B.,  in  delivering  the  judgment  of  the 
court,  says :  "  If  the  sheriff's  officer  permits  the  defendant  to  go  at  large  on  paying 
to  him  the  sum  mentioned  in  the  writ,  the  sheriff  would  be  liable  for  an  escape  ;  for, 
it  is  a  neglect  of  duty  by  the  otticer,  seeing  that  the  writ  commands  the  sheriff  to 
have  the  body  of  the  debtor  at  the  return  to  satisfy  the  plaintiff  and  not  to  pa}'  the 
debt  to  the  sheriff:  and  in  that  respect  his  duty  upon  the  ca.  sa.  differs  from  that 
under  a  fi.  fa.,  by  which  the  sheriff  is  directed  to  make  a  sum  out  of  the  goods  and 
chattels  of  the  defendant,  and  himself  to  [494]  have  that  money  at  the  return  ;  so 
that,  in  the  latter  case,  the  defendant  is  discharged  by  payment  to  the  sheriff,  and 
the  sheriff'  becomes  debtor  to  the  plaintiff' ;  in  the  former,  he  is  discharged  by  payment 
to  the  plaintiff'  alone  ;  and  the  sheriff,  by  receiving  the  money,  has  no  right  to  substitute 
his  responsibility  for  that  of  the  debtor,  whose  body  the  creditor  has  a  right  by  law 
to  keep  until  the  debt  is  paid  to  him.  The  authorities  are  very  full  and  clear  upon 
this  point:  To.ikr  v.  Baker,  T-  Jones,  97,  2  Lev.  203,  nom.  Tayhr  v.  Kekmi ;  Slackford 
v.  Ausien,  12  East,  468  ;  6tnu(jcr  v.  Stauhick,  Cro.  Eliz.  404."  In  the  present  case, 
the  attorney  upon  the  record  was  Kobinson.  He  employed  Winter  to  sue  out  the 
execution.  Winter  thus  became  a  limited  agent.  [Williams,  J.  If  the  debtor  had 
tendered  the  debt  and  costs  to  Winter,  and  he  had  refused  to  receive  the  money  and 
give  a  discharge,  would  not  that  have  given  Thompson  a  right  of  action  against  the 
plaintiff,  Robinson,  and  Winter?]  No  doubt  it  would.  [Byles,  J.  Winter  was  the 
attorney  on  the  record  within  the  126th  section  of  the  15  &  16  Vict.  c.  76.]  Winter 
had  no  authority  to  interfere  after  a  new  state  of  things  had  arisen, — after  a  right  of 
action  had  accrued  to  the  plaintiff  for  the  escape.  [Erie,  C.  J.  Might  not  Winter 
have  issued  a  fresh  capias  !]  There  was  no  evidence  that  he  had  any  further  authority 
than  to  issue  the  particular  ca.  sa.  But,  assuming  that  \\'inter  was  authorized  to 
receive  the  money,  he  clearly  had  no  power  to  delegate  that  authority  to  Fox.  If  the 
payment  of  the  201.  had  taken  place  at  Winter's  office,  the  case  might  have  been 
different.  [Crowder,  J.  We  must  assume  that  authority  was  given  by  Winter  to 
Fox.]  Or  a  subsequent  ratification.  An  attorney  employed  in  this  way,  has  no  right 
to  delegate  to  another  the  power  to  recei\e  the  money.  [Williams,  J.  The  maxim 
"  I)elegata  potestas  non  potest  delegari  "  [495]  has  been  very  much  misapplied.  Where 
it  is  perfectly  indifferent  whether  the  act  is  done  by  the  hand  of  the  agent  or  by 
another,  the  authority  may  be  implied  :  .see  the  ob.servations  of  Maule,  J.,  in  Lwd  v. 
Hall,  8  C.  B.  627.  It  was  perfectly  indiffeient  here  whether  the  money  was  received 
by  Winter  himself  or  by  some  persoii  emploj'ed  by  him.  In  either  case,  \\'inter  would 
be  responsible  for  it.] 

Cur.  adv.  vult. 

Erle,  G.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  facts  which 
appeared  in  evidence  were  substantially  these  : — The  plaintiff,  having  recovered  a  judg- 
ment against  Thompson  thi-ough  the  agency  of  Robinson,  one  Winter  was  appointed 
as  his  attorney  in  the  action  in  lieu  of  Robinson,  to  issue  execution  :  and  ^\  inter 
accordingly  sued  out  a  ca.  sa.     Winter,  then,  having  authority  to  issue  execution,  had 
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by  law  authority  to  receive  tlio  money  to  be  levieil  miiler  the  execution  ;  and  I  take 
it  that  he  would  have  authority  and  would  be  bound  to  receive  the  sum  indorsed  upon 
the  writ  if  tendered  to  him  before  theari'est  of  the  debtor  under  it,  and  that  he  would 
have  rendered  himself  lialile  to  an  action,  and  probably  his  client  also,  if  he  had 
refused  to  receive  it.  If  Winter  had  authority  to  receive  the  whole  of  the  judgment- 
debt,  I  am  of  opinion  that  his  ;iuthority  would  also  extend  to  the  receipt  of  a  portion 
of  it.  I  am  further  of  opinion,  that,  if  the  sheriff  had  arrested  the  debtor  for  the 
amount  indorsed  on  the  writ,  and  there  had  been  a  voluntary  escape,  it  would  have 
been  competent  to  Winter  to  issue  another  ca.  sa.  against  him  into  another  county. 
The  authority  given  to  Winter  was,  to  obtain  satisfaction  of  the  judgment  by  getting 
the  money  oi'  taking  the  body  of  the  debtor.  The  efl'uct  of  the  evidence  is,  that  the 
deljtor  was  arrested  undei'  tlie  [496]  ca.  sa  and  permitted  to  escape,  and  that  after 
wards  the  debtor,  by  the  hand  of  the  sherifi's  otticei',  who  was  his  agent  for  this 
purpose,  paid  Winter,  the  attorney  authorized  by  the  plaintift"  to  issue  the  execution 
and  to  receive  the  debt  and  costs,  the  sum  of  201.  in  pait  payment  of  the  amount  which 
the  sherifl"  was  directed  by  the  writ  to  levy.  I  am  of  opinion  that  this  payment  Ity 
the  sheriff's  officer  to  Winter  was  just  the  same  as  if  Thompson  the  debtor  had  by  his 
own  hand  paid  the  201.  to  Hemming  himself :  and,  if  Hemming  had  received  the  201., 
and  afterwards  brought  an  action  against  the  sheriff  for  the  escape,  the  proper  measui-e 
of  damages  would  have  been  the  difference  between  that  sum  and  the  amount  directed 
to  be  levied  by  the  wi'it ;  and  that  being  covered  by  the  amount 'paid  into  court,  the 
whole  claim  of  the  judgment-creditor  is  satisfied.  I  have  hitherto  assumed  that 
Winter,  the  attorney  authorized  to  issue  the  execution,  had  authority  to  I'cceive  and 
did  receive  payment  of  the  201.  But  it  has  been  contended  that  Winter  was  apjjointed 
the  plaintiffs  attorney  for  the  purpose  of  issuing  this  ])articular  capias  only  ;  and, 
fmther,  that,  assuming  that  a  payment  to  Winter  would  have  been  a  good  payment, 
the  payment  to  Fox  was  not.  I  see  no  reason  wdiy  the  authority  of  Winter  should 
be  limited  to  the  particular  writ :  his  substantial  duty  was  to  take  all  necessary  steps 
for  obtaining  satisfaction  of  the  judgment.  If,  then,  the  201.  had  been  received  by 
Winter,  it  clearly  would  have  bound  Hemming.  A  great  deal  has  been  said  about  the 
second  of  these  pi'opositions,  viz.  that  the  payment  to  Fox  (who  it  is  found  by  the 
jury  acted  under  the  authority  of  Winter)  was  not  a  payment  to  Hemming  ;  for  that 
Winter  had  only  a  special  limited  authority,  and  th.-it  the  maxim  "  delegafei  potestas 
non  potest  delegari "  is  applicalile  here.  But  I  am  of  an  entirely  different  opinion. 
Winter  was  the  attorney  [497]  employed  by  Ilennning  to  issue  the  execution  ;  and, 
in  the  ordinary  conduct  of  business,  an  attorney  must  necessarily  authorize  his  clerks 
to  receive  moneys  and  to  do  many  other  acts  for  hitn  and  in  his  name.  It  would  bo 
introducing  a  most  pernicious  doubt  to  hold  that  these  acts  of  the  clerk  are  not  binding 
upon  the  attorney  and  upon  his  client.  The  attoiney  is  responsible :  and  it  must  in 
most  eases  be  a  matter  of  uttei-  indifference  wdiether  the  thing  is  done  by  his  own 
hand  or  by  that  of  a  clei-k.  I  am  clearly  of  opinion,  that.  Fox  being  authorized  by 
Winter,  the  receij)t  of  the  money  by  him  was  a  receipt  by  Winter,  and  so  liinding 
upon  Hemming.  And  I  com(!  to  tliis  conclusion  with  the  more  confidence  liccausc  the 
<|Ucstion  is  who  is  to  lose  by  the  wrongful  act  of  Fox.  Now,  the  plaintiff  authorized 
Winter  to  receive  the  flebt,  and  Winter  authorized  Fox.  If  the  ciedilor  had  received 
the  money  himself,  I  do  not  think  In;  would  have  had  the  audacity  to  sue  the  sheriff 
for  the  escape,  and  so  seek  to  I'ccover  his  debt  twi(^e.  I  tliink  it  would  be  gi'oss 
oppression  on  the  sheriff  if  he  were  made  the  loser,  seeing  that  lie  has  in  no  way  been 
guilty  of  any  lireach  of  duty.  The  judgment-debtor  and  the  shei-ilf  were  both  diligenlty 
seeking  the  attorney, — the  foimcr  Ijcing  ready  to  pay  the  sum  duo  upon  the  judgment, 
and  his  health  sufTei'ing  materially  fiom  his  detention.  Under  these  circumstances, 
the  sheriff  very  humanely  took  iipon  himself  the  risk  of  Ict'ing  the  defendant  out  upon 
his  depositing  the  money  :  and  I  am  not  disposed  to  cast  upon  him  the  loss  of  llu^  201. 
received  l)y  Fox. 

Wn,[,i.\Ms,  J.  I  am  of  the  same  opinion.  The  juiy  having  found  that  Fox  was 
anthoiized  by  Winter  to  receive  the  201.,  I  thiidv  we  are  bound  to  treat  the  receipt 
of  the  money  by  l''ox  .is  identical  with  a  receipt  by  Winter:  and,  fuither,  I  am  of 
opinion,  that,  if  the  [498]  money  had  been  re(^eived  by  Winter,  that  would  have  been 
a  receipt  liy  liemming  liiinsclf,  and  would  have  gone  in  mitigation  of  the  damages  he 
nnght  have  been  cnlillcd  to  lecover  by  reason  of  the  escape.  Winter  having  been 
emi)loyed  by  Hemming,  I  dn  udl  sec  ilial   his  right  to  employ  a  clerk  to  perform  part 
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of  bis  duty  is  at  all  affected  b}'  the  maxim  ''delegata  potestiis  noii  potest  delegari." 
Where  a  man  employs  an  agent,  relying  upon  his  peculiar  aptitude  for  the  work 
entrusted  to  him,  it  is  not  competent  to  that  person  to  delegate  the  trust  to  another. 
But,  where  the  act  to  be  done  is  of  such  a  nature  that  it  is  perfectly  indifl'erent 
whether  it  is  done  by  A.  or  by  B.,  and  the  person  originally  entrusted  remains  liable 
to  the  principal  by  whomsoever  the  thing  may  be  done,  the  maxim  abo\'e  referred  to 
has  no  application.  Here,  it  was  a  matter  of  perfect  inditterence  to  the  plaintiff. 
Hemming,  whether  the  money  due  to  him  upon  the  judgment  against  Thompson  was 
received  by  Winter  or  by  his  clei-k.  The  receipt  by  Fox,  then,  being  a  receipt  by 
Winter,  the  question  is  whether  that  liinds  the  plaintiff.  Now,  it  has  been  established 
by  many  cases  which  are  referred  to  in  Crozei-  v.  Pilling,  4  B.  &  C.  26,  6  D.  &  E. 
192,  and  by  that  case  itself,  that,  if  the  judgment-debtoi-  had  remained  in  custody, 
a  tender  of  the  debt  and  costs  to  Winter  would  have  been  the  same  as  a  tender  to 
Hemm'ng  :  and,  if  Winter  had  upon  that  tender  refused  to  discharge  the  debtor  from 
custody,  both  he  and  his  client  Hemming  would  have  been  liable  to  an  action.  So, 
I  take  it  to  be  equally  clear,  that,  if,  before  the  writ  had  been  executed,  the  money 
had  been  paid  or  tendered  to  the  attorney  entrusted  with  the  execution,  and  the 
debtor  had  afterwards  been  taken  on  the  ca.  sa.,  an  action  would  ha\-e  lain  against  the 
attorney  or  aganist  the  client.  The  question  is  whether  the  same  principle  does  not 
apply  where  the  debtor  has  [499]  been  taken  upon  the  ca.  sa.,  and  the  shei'iff  has 
allowed  him  to  escape.  The  reason  why  a  payment  or  a  tendei'  to  the  attorney  is  con- 
sidered as  a  payment  or  tender  to  the  client  is,  that  it  is  impossible  in  all  cases  to  find 
the  client,  so  as  to  make  the  ]myment  or  tender  to  him  personally.  The  consideration 
of  the  great  hardship  and  difliculty  which  would  be  imposed  upon  the  defendant  by 
requiring  the  payment  or  tender  to  be  made  to  the  plaintifl"  himself,  has  led  to  the 
attorney's  being  in  this  respect  treated  as  if  he  were  the  client  himself.  Now,  here, 
when  the  debtor  had  escaped,  the  duty  and  functions  of  the  attorney  employed  to 
carry  out  the  judgment  weie  by  no  means  over.  It  is  clear  that  there  are  steps  which 
the  attorney  has  the  means  of  taking  and  is  bound  to  take  still  further  to  enforce  the 
execution  ;  for  instance,  if  the  debtor  has  escaped  into  another  county,  it  is  the 
attorney's  duty  to  issue  a  fresh  ca.  sa.  If  it  be  the  duty  of  the  attorney  to  go  on  with 
the  execution,  it  must  also  be  his  duty  upon  a  proper  occasion  to  hold  his  hand.  It 
cannot  lie  disputed  that  the  attorney  would  be  bound  to  receive  the  debt  and  costs 
after  the  escape,  if  duly  tendei'ed  to  him  by  the  judgment-debtor.  Accoi'ding  to  Mr. 
GritBts's  argument,  the  execution  must  go  on  until  the  judgment-creditor  himself 
is  found  and  the  money  paid  to  him  :  but  that,  as  I  have  already  observed,  is  so 
fraught  with  inconvenience  and  hardship  as  to  be  practically  impossible.  It  seems 
to  me  that  the  same  reasoning  which  establishes  that  the  attorney  entrusted  with  the 
execution  is  bound  to  take  all  necessary  steps  to  enforce  it,  also  shews  that  he  has 
an  implied  authority  to  hold  his  hand  if  circumstances  should  arise  which  make  it 
right  that  the  execution  should  not  go  on  :  and  his  duty  and  authority  in  this  respect 
must  be  the  same  whether  before  or  after  the  discharge  of  the  debtor  from  [500] 
custody.  It  seems  to  me,  therefore,  to  be  abundantly  clear,  upon  principle  as  well 
as  upon  authority,  that  Winter  was  authorized  to  receive  this  money,  and  that  his 
receipt  of  it  was  identical  with  a  receipt  of  it  by  the  client  himself.  But  it  is  further 
urged  by  the  counsel  for  the  plaintifi"  that  the  payment  of  the  201.  took  place  after 
the  e.scape  of  Thompson,  when  the  plaintiff  had  a  vested  right  of  action  against  the 
sheriff,  the  true  measure  of  the  damages  in  which  was  the  value  of  the  body  of  the 
debtor  at  the  time  of  the  escape  ;  and  that  nothing  which  has  happened  ex  post  facto 
can  alter  that  measure.  Justice  clearly  would  be  defeated  by  the  application  of  any 
such  rule  in  this  case.  As  a  general  proposition,  no  doubt,  the  true  measure  of  damages 
against  the  sheriff  for  an  escape  is,  the  value  of  the  body  of  the  debtor  at  the  time  ; 
but  I  apprehend  that,  if  the  debt  and  costs  be  afterwards  paid,  that  might  be  given 
in  evidence  in  mitigation  of  damages.  We  have  a  familiar  instance  of  this  in  the 
action  of  trover.  In  1  Rolle's  Abridgment,  5,  (L.)  pi.  1,  it  is  said  :  "  Si  home  prist  mon 
cheval,  et  ceo  chevaucha,  et  puis  ceo  redeliver  al  moy,  uncore  jeo  poio  aver  cest  action 
vers  luy  ;  car  ceo  est  un  convercion,  et  le  redeliverv  nest  aseum  barr  del  action,  mes 
solement  serra  un  mitigacion  de  damages."  I  do  not  see  why  the  jury  might  not  in 
assessing  the  damages  here  look  at  the  fact  of  the  debt  due  from  Thompson  having 
been  reduced  by  the  201.  paid  to  Winter  through  Fox,  and  give  the  sheriff  the  benefit 
of  that  payment.     And  if  so,  the  251.  5s.  paid  into  court  was  sufficient  to  cover  all  the 
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plaintift'  was  entitled  to  iccover.  For  these  reasons,  I  concur  with  my  Lord  Chief 
.Tiistice  in  thinking  that  this  rule  should  he  discharged. 

Bvi.ES,  J.  1  am  of  opinion  that  the  rule  should  bo  made  aljsolute,  though  it  is 
with  much  deference  and  reluctance  that  1  difler  from  my  Lord  and  my  leained 
Bro-[501]-thers.  Altliough  it  is  clear  that  the  sheritl'  has  ])aid  a  sum  of  201.,  it  is  also 
clear  that  the  money  ha.s  not  been  personally  received  b\'  the  plaintitt':  somehow  or 
other  he  has  fallen  through.  The  first  question  is,  whether  the  payment  to  Fo.x  was 
a  payment  to  Winter.  1  must  confess  that  I  am  unable  to  appreciate  the  argument  of 
Ml'.  Gritfits  upon  this  part  of  the  ease  :  it  seems  to  me  to  ha  pei'fectly  cle^u•  that  a 
payment  to  the  attorney's  clerk  is  a  payment  to  the  attorney.  But  the  great  question 
is,  whether  Winter  had  authority  to  receive  the  money.  It  is  not  pretended  that 
he  had  any  special  authority.  If  he  had  any  authority  at  all,  it  was  an  authority 
conferred  on  him  by  the  law.  If  Winter  had  been  the  sole  person  charged  with  the 
execution,  the  authority  conferred  on  him  by  the  law  was  simply  to  receive  the  debt 
and  costs  from  the  debtor,  and  thereupon  and  thereafter  to  discharge  him  from 
custody.  Here,  Winter  recei\'ed  the  money  from  the  sherifi'  after  the  delitor  had  been 
sutt'ered  to  escape.  The  plaintiff  then  had  a  double  remedy, — :fgainst  the  debtor  upon 
the  judgment, — and  against  the  sheriff  for  the  escape  ;  and  it  by  no  means  follows 
that  the  measure  of  damages  would  lie  the  same  in  both  actions.  Put  the  case  of  the 
action  against  the  sheriff.  There,  the  measure  of  damages  would  be  the  value  of  the 
body  of  the  debtor  at  the  time  of  the  escape:  see  Arden  v.  Goodacre,  11  C.  B.  371. 
Suppose  it  appeared  in  evidence  that  the  debtor  was  ill  and  likely  to  die,  the  jury 
might  think  40s.  enough  ;  or  they  might  think  his  state  more  hopeful,  and  give  the 
I)laintiff  damages  to  the  amount  of  the  debt  and  costs  in  the  action  in  which  the 
escape  took  place.  Whether  they  give  more  or  less  can  make  no  difference  in  principle. 
Or,  suppose  the  debtor  were  hopelessly  insolvent  at  the  time  of  the  escape,  and  con- 
sequently the  value  of  his  custody  to  the  creditor  was  mei-cly  a  nominal  sum,  and  the 
ne.xt  day  he  had  a  legacy  of  10001.  left  to  him!  It  [502]  seems  to  me  that  Mr. 
Griftits  is  quite  right  when  he  .says  that  the  creditor's  remedy  upon  the  judgment  is 
not  gone  by  a  recovery  against  the  sheriff  in  an  action  for  the  escape  ;  though  probably 
the  court  would,  in  case  ho  attempted  to  enforce  it,  interpose  to  prevent  him  from 
recovci-ing  a  double  satisfaction.  Here,  Winter,  instead  of  confining  himself  to  the 
duty  which  his  position  cast  upon  him  of  receiving  the  money  from  the  dol)tor,  and 
thereupon  and  thereafter  discharging  him  from  custody,  docs  that  which  I  think  the 
law  did  not  authorize  him  to  do,  viz.  receive  the  money  from  the  sheriff.  Upon  the 
authorities  which  have  been  cited,  it  is  quite  clear  that  the  sheriff  is  not  the  agent  of 
the  execution-crcditoi'  to  receive  the  debt  and  costs  from  the  debtor  and  give  him  a 
discharge.  Was  Winter  acting  as  the  agent  of  the  plaintid'  in  receiving  the  money 
from  the  sheriff?  I  think  not.  Every  man  is  bound  to  know  the  law  :  and  (lie  sheilff 
must  be  taken  to  liave  received  the  money,  and  to  have  paid  a  portion  of  it  over  to 
Winter,  with  full  knowledge  that  the  law  did  not  warrant  him  in  receiving  it,  and 
that  Winter  was  acting  beyond  the  scope  of  his  authority  in  taking  it  from  him.  For 
these  rca.soiis,  it  a])pears  to  me  that  the  rule  for  a  new  tri.il  should  lie  made  ab,'^c)lute. 

("lioWDKii,  .].  This  lieing  a  complaint  against  the  propriety  of  my  diicction,  I 
contiue  myself  to  expressing  my  entii'c  concurrence  in  the  judgments  pninounccd  by 
my  Lord  and  my  Brother  Williams.  They  have  so  fully  and  so  clearly  cxpres.sed  the 
opi!iioii  which  I  entertain  that  I  need  not  repeat  it:  and  I  am  not  at  all  shaken  in 
that  opiin'on  by  the  di.sseiit  expressed  by  my  Brother  Byies. 

Ivule  discharged  (a). 


[503]     Bkoom  v.  Hall  and  Another.     Nov.  ."Jiil,  18.")9. 

[Principle  applied,  The  MillwaU,  [1905]  l\  17:5.] 

A.,  a  broker,  contracted  with  B.  for  the  pin-chase  (on  behalf  of  C)  of  certain  goods. 
C.  refusing  to  accept  the  goods,  B.  sued  A.  for  the  breach  of  contiact.  V.  had 
notice  of  the  proceedings,  but  repudiated  his  liability,  and  A.  defended  tlio  action 
unsuccessfully.     In  an  action  by  A.  against  C.  for  the  damages  and  costs  paid  and 

(ii)   An  appeal  is  pending.      [No  appeal  appeal's  In  be  reported. — I'll).  R.  H.] 
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incuiTed  by  him  in  the  tirst  action,  C.  paid  into  court  enough  to  cover  the  damages 
only,  and  it  was  left  to  the  jury  to  say  whether  A.,  in  defending  the  former  action, 
had  pursued  the  course  which  a  prudent  and  reasonable  man  would  have  done  in 
his  own  case.  The  jury  having  found  for  the  plaintifi', — Held,  that  A.  was  entitled 
to  recover  the  costs. 

The  plaintiff,  a  broker  at  Liverpool,  made  a  contract  for  the  purchase  of  goods  for 
the  defendants,  who  were  merchants  there.  The  defendants  having  refused  to  accept 
the  goods,  the  sellers  brought  an  action  against  the  plaintifl",  which  the  latter  (the  now 
defendants  repudiating  .all  liability  on  the  contract)  defended,  but  unsuccessfully. 
The  plaintiff  thereupon  brought  this  action  upon  the  implied  contract  of  indemnity, 
seeking  to  recover  the  damages  and  costs  which  he  had  been  compelled  to  pay  and 
incur  in  the  former  action.  The  defendants  paid  into  court  a  sum  sufficient  to  cover 
the  damages,  but  denied  their  liability  to  the  costs. 

The  cause  was  tried  before  Hill,  J.,  at  the  last  Assizes  at  Liverpool,  when  it  was 
contended  on  the  pai-t  of  the  defendants,  that,  assuming  that  they  were  bound  to 
indemnify  the  plaintiff  against  the  damages  for  the  breach  of  contract,  they  were  not 
liable  for  the  costs  incurred  by  him  in  the  wrongful  defence  of  that  action. 

The  leained  judge  left  it  to  the  jury  to  say  whether  the  plaintiff'  in  defending  the 
action  had  pursued  the  course  which  a  prudent  and  reasonaljle  man  would  have  done 
in  his  own  case. 

The  jury  returned  a  verdict  for  the  plaintiff". 

Overend,  Q.  C,  in  pursuance  of  leave  reserved  to  him  at  the  trial,  moved  to  enter 
a  nonsuit.  He  submitted  that  the  plaintiff'  had  no  right  to  biing  upon  the  defendants 
a  greater  charge  than  the  damages  for  the  breach  of  contract.  [Erie,  C.  J.  The 
defendants  by  their  conduct  in  repudiating  their  liability  for  the  breach  of  contract, 
compelled  the  plaintiff'  to  adopt  the  course  he  [504]  did.  The  ease  seems  to  have 
been  left  to  the  jury  precisely  in  the  terms  of  the  notes  to  Lampkif/li  v.  Braithivaii 
^Hob.  105),  in  1  Smith's  Leading  Cases,  4th  edit.  p.  126,  where  it  is  said  :  "  Xo  person 
has  a  right  to  inflame  his  own  account  against  another,  by  incurring  additional 
expense  in  the  unrighteous  resistance  to  an  action  he  cannot  defend  :  per  Lord 
Denman,  Short  v.  Kaflowaii,  10  Ad.  &  E.  28.  See  Jl'aJker  v.  Halton,  10  M.  &  W.  249, 
and  TindaU  v.  Bell,  11  M.  &  W.  228.  But,  if  he  make  a  reasonable  and  prudent 
compromise,  he  will  be  justified  in  doing  .so  :  Smith  v.  Compton,  3  B.  &  Ad.  407. 
And,  where  the  plaintiff's  claim  is  of  an  unliquidated  nature,  and  needs  investigation, 
it  seems  that  he  may,  unless  expressly  forbidden,  incur  the  expense  of  investigating  it, 
or  at  least  that  very  slight  evidence  is  enough  to  raise  an  inference  that  the  person 
ultimately  liable  has  assented  to  his  doing  so  ;  Bhjth  v.  Smith,  5  M.  &  G.  40.5,  6  Scott, 
N.  E.  360.  It  seems  to  be  for  the  jury  in  each  case  to  say  whether,  in  defending  and 
incurring  the  costs  sought  to  be  recovered,  the  plaintiff  pui'sued  the  course  which  a 
prudent  and  reasonable  man  unindemnified  would  do  in  his  own  case,  and,  if  the 
jury  find  that  he  did,  the  costs  may  be  recovered  :  TindaU  v.  Bell,  11  M.  &  W.  228." 
Crowder,  J.  It  seems  a  strong  thing  for  the  defendants,  who  repudiate  their  liability 
on  the  contract,  to  saj^  that  the  plaintiff'  ought  at  once  to  have  paid  the  money.] 
They  might  at  least  have  let  judgment  go  by  default,  and  had  the  damages  assessed  (a). 
The  verdict  shews  that  the  defence  was  wrongful.  [Byles,  J.  It  is  to  be  remembered 
that  the  action  was  an  action  of  tort,  where  the  damages  would  be  assessed  according 
to  the  rule  laid  down  in  Hadley  v.  i?fl.'tH-[505]-(/a/(;,  9  M.  &  W.  341.  Erie,  C.  J. 
The  jury  have  found  that  the  plaintiff',  in  defending  the  action,  acted  as  a  prudent 
and  reasonable  man  would  do  in  his  own  case.]  Here,  the  defendants  did  not  assent 
to  the  defence  of  the  action. 

Erle,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  It 
appears  that  the  plaintiff  entered  into  a  contract  on  behalf  of  the  defendants  for  the 
purchase  of  certain  goods,  and  that  the  defendants  were  the  persons  who  caused  that 
contract  to  be  broken  ;  that,  the  plaintiff'  having  become  lialile  for  that  breach  of 
contract,  the  vendors  brought  an  action  against  him  ;  and  that,  the  now  defendants 
)-epudiating  all  liability  on  their  part,  the  plaintiff  defended  the  action,  and  was 
compelled  to  pay  the  damages  and  costs.     It  seems  to  me  that  the  point  left  by  the 

(a)  The  master  stated  that  this  would  not  very  materially  have  diminished 
the  costs. 
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learned  jwl^'o  and  found  Ijy  the  jury  is  decisive  as  to  the  plaintiH's  right  to  recover 
the  costs  of  that  defence.  The  action  was  for  unliquidated  damages.  If  the  defen- 
dant in  that  action  had  abstained  from  offering  any  defence,  and  had  paid  all  that  the 
plaintiti's  demanded,  he  could  not  have  recovered  it  as  against  his  principals  if  the 
jury  had  found  that  a  prudent  man  would  not  have  adopted  th.at  course.  The  defen- 
dants throngliout  denied  their  liability  for  the  breach  of  contract  which  they  them- 
selves were  instrumental  in  causing.  The  direction  of  the  learned  judge,  which  was 
precisely  in  accordance  with  the  rule  laid  down  in  the  notes  to  the  case  of  Lampleif/h 
v.  linithnmt,  in  1  Smith's  Leading  Cases,  4th  edit.  12(i,  was  in  my  opinion  pei-fectly 
correct,  and  the  finding  of  the  jury  was  quite  right. 

The  rest  of  the  court  concurring. 

Rule  refused. 

[506]     Memoranpa. 

In  Michaelmas  Term,  Peter  Burke,  Esq.,  of  the  Inner  Temple,  was  called  to  the 
degree  of  the  Coif.     He  gave  rings  with  the  motto  "  Veritas  et  judicium." 

In  Michaelmas  Vacation,  Sir  Richard  Budden  Crowder,  Knight,  one  of  the  Judges 
of  the  Couit  of  Common  Pleas,  died. 

Sir  Heiu-y  Singer  Keating,  Knight,  Her  Majesty's  Solicitor-General,  was  appointed 
a  Judge  of  the  Court  of  Common  Pleas,  in  the  room  of  Sir  Richard  Budden  Ci-owder ; 
haxing  fii\st  been  called  to  the  degree  of  the  Coif,  on  which  occasion  he  gave  rings 
with  the  motto  "  Fortitudine  et  eonstantia." 

William  Atherton,  Esq.,  of  the  Inner  Temple,  one  of  Her  Majesty's  Counsel,  was 
appointed  Solicitor-General,  in  the  room  of  Sir  Heiu-y  Singer  Keating.  He  shortly 
afterwards  i-eceived  the  honor  of  Knighthood. 


[507]     CASE.S  Argued  and  Determined  in  the  Court  of  Common   Pleas,  in 
Hilary  Term,  in  the  Twenty-Third  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term,  were, — Erie,  C.  J.,  Williams,  J., 
Willes,  J.,  .and  Keating,  J. 

Howkins  v.  Bennet.     Jan.  ISth,  1S60. 

In  the  memorial  of  an  annuity  under  the  53  G.  'A,  c.  141,  it  is  not  necessary  particu- 
larly to  describe  the  instrument  of  grant :  it  is  enough  to  state  it  to  be  a  "  grant 
of  annuity."  The  considei'ation  for  an  annuity  was  stated  in  the  memorial  to  be 
40001.  Of  this  sum  4001.  was  (pursuant  to  a  previous  understanding)  immediately 
handed  by  one  of  the  grantors  to  the  solicitor  for  the  gi'antee  for  procui'ation  money 
;uid  expenses  ; — Held,  that  this,  though  it  might  have  been  ground  for  a  motion  to 
set  aside  the  securities  under  the  6th  section  of  the  53  G.  3,  c.  141,  aflbrded  no 
defence  by  way  of  plea  to  an  action  upon  the  covenant. — -There  were  two  attesting 
witnc-sses  to  the  deed  ;  but,  in  the  memorial,  the  names  of  four  persons  appeared 
as  witnes.scs, — the  cleik  in  copying  the  attestation  having  liy  mistake  insei'ted  tiie 
names  of  two  of  the  grantors: — Held,  that  this  was  so  evidently  a  blunder  that  no 
one  could  be  misled  by  it,  and  that  therefore  it  did  not  alt'ect  the  validity  of  the 
memorial. — The  annual  payments  (exceeding  5  ])er  r:ent.  on  the  sum  advanced)  were 
.securcil  upon  land,  and  the  principal  sum  by  a  polii-y  on  (he  life  of  one;  of  the  grantors, 
with  ;i  covenant  for  payment  of  the  animal  piemium  :  —  Held,  that  tiio  t ran.sa('tioii 
was  not  usurious, — the  principal  being  still  placed  in  some  degree  of  jeopardy. 

This  was  an  action  to  I'ccover  5071.  Hs.  3d.,  the  half-yearly  |)aymeut  of  an  aiunn'ty 
coveu.uited  to  be  paid  by  the  defendant  to  the  |)laintiir  and  his  wife,  by  an  indenttu'o 
dated  the  Sth  of  December,  1852,  and  (he  [508]  sum  of  lODOl.,  the  consideration  money 
for  the  .same  aiuiuily. 

The  dt^fcndant  pleaded, — first,  non  est  factum,  —  secondly,  that  no  memorial  was 
eni'olled,  -thirdly,  to  the  claim  for  money  payable,  never  indebted, — fourthi}',  to  the 
whole  declaration,  payment, — fifthly,  usury.  The  plaintiff  joined  issue  on  those  pleas, 
and  ahso  replied  to  the  last  plea,  that  the  matters  and  thing.s  in  the  fifth  plea  men- 
tioned happened  after  the  passing  of  the    13  &    14  Vict.  c.  5() ;  and  the  defendant 
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rejoined  th;it  the  alleged  contract  was  a  contract  for  the  loan  and  forbearance  of 
monej'  upon  the  security  of  land  ;  upon  which  rejoinder  the  plaintiff  took  issue  and 
deninrred ;  and  the  defendant  joined  in  demurrer. 

The  particulars  of  the  plaintiff's  demand  delivered  with  the  declaration  were  as 
follows  : — 

"  Under  the  indebitatus  counts,  the  plaintiff  seeks  to  recover  the  sura  of  40001. 
lent,  paid,  advanced,  and  received,  to,  by,  or  on  behalf  of  the  defendant  on  the  Sth  of 
December,  1852,  together  with  interest  on  the  same  after  the  rate  of  10  per  cent,  per 
annum  from  the  8th  day  of  June,  18.53." 

The  cause  came  on  for  trial  liefoi'e  Coleridge,  J.,  at  the  Summer  Assizes  at  Ipswich, 
1856,  when  it  was  ordered  that  a  verdict  should  be  entered  for  the  plaintiff  for  50001. 
and  40s.  costs,  subject  to  a  .special  case  to  be  stated  for  the  opinion  of  this  court ;  and 
that  the  defendant  should  within  fourteen  days  furnish  a  list  of  his  objections  ;  and 
that,  in  the  event  of  the  parties  disagreeing,  the  case  should  be  staled  by  a  bai-i'ister, 
who  for  that  purpose  should  be  at  libertj'  to  examine  witnesses  touching  the  matters 
in  dispute  between  the  said  parties. 

The  parties  having  disagreed,  the  arbitrator  stated  for  the  opinion  of  the  court  the 
following  case : — 

In  the  month  of  August,  1852,  Lewis  Ambiose  [509]  Williams,  a  mining  engineer 
residing  at  Bridgend,  in  Glamorganshire,  applied  to  Messrs.  Gates  &  Son,  solicitors, 
to  whom  he  had  previously  lieen  slightlv  known,  to  ol)tain  for  himself  and  his 
brother  William  Williams,  a  mining  engineer  residing  at  Swansea,  a  sum  of  35001. 
on  the  security  of  a  lease  of  mineral  property  in  Grlamorganshire,  afterwards  called 
by  the  parties  the  Pandy  estate  or  colliery,  which  had  been  granted  to  them  by  the 
defendant,  who  was  at  that  time  personally  unknown  to  Messrs.  Gates  &  Son  ;  and 
on  the  22nd  of  September,  1852,  Messrs.  Gates  X'  Son  wrote  and  sent  to  Mr.  D.  Keane, 
the  plaintiffs  attorney,  the  following  letter  :  — 

"  22nd  September,  1852. 

"  Dear  Sir, — Two  clients  of  ours,  mineral  surveyors  and  civil  engineers  of  stand- 
ing and  respectability,  have  lately  taken  a  lease  for  75  years  from  June,  1852,  of 
some  mineral  property  in  Glamorganshire,  consisting  of  about  120  acres,  and  are 
anxious  to  raise  a  sum  of  35001.  by  way  of  ainiuity  at  7i  per  cent,  on  the  security  of 
the  lease,  &c.,  for  the  purpose  of  working  it.  To  assist  in  this  object,  their  landloi-d, 
a  man  of  fortune,  who  at  present  holds  the  property  under  his  father  (who  is  in  his 
ninety-second  year,  and  whose  only  son  he  is),  foi'  a  term  of  ninety-nine  years,  which 
term  will  of  course  merge  in  the  fee-simple  on  his  father's  death,  has  agreed  to  become 
surety  for  the  payment  of  the  annuity  ;  thus,  in  addition  to  his  personal  security, 
which  is  ample,  postponing  the  dead  rents  and  royalties  to  the  payment  of  the  annuity, 
and  charging  his  interest  as  well  in  the  minerals  as  in  the  surface.  The  annuity  will 
thus  be  the  first  charge  on  the  property,  with  the  exception  of  a  rent  of  1001.  per  annum 
reserved  to  the  superior  landlord  (the  father),  but  which  will  of  course  cease  on  the 
son  coming  into  possession.  The  present  position  and  respectability  of  the  principals 
and  the  [510]  suretj'  will  bear  the  strictest  inquiry  ;  and  the  lattei-  on  his  father's 
death  will  succeed  to  very  lai'ge  landed  property  in  Glamorganshire,  besides  personal 
estate  to  a  very  large  amount.  If  you  have  an\'  client  on  whose  behalf  you  can  enter- 
tain the  advance,  we  shall  be  happy  to  furnish  you  with  further  particulars  ;  and,  as 
the  matter  presses  very  much,  we  will  do  ourselves  the  pleasure  of  calling  on  }'ou  to- 
morrow morning.  We  may  add  that  so  fully  satisfied  are  we  with  the  security,  that 
we  should  not  hesitate  for  a  moment,  had  we  the  means  at  the  present  time,  in 
advancing  the  amount  ourselves,  or  in  recommendinE;  a  client  to  do  so. 

"  Daniel  Keane,  Esq.  "  "  Gates  &  Son." 

Mr.  Keane  on  the  same  day  wrote  in  reply, — "  I  like  the  security  you  have  for- 
warded, and  will  lay  same  immediately  before  mj'  client,  who  I  have  ^ery  little  doul)t 
will  entertain  it." 

In  consequence  of  this  letter,  Mr.  F.  N.  Gates,  one  of  the  firm  of  Gates  \,  Son,  on 
the  24th  of  Septemlior,  called  on  Mr.  Keane,  when  Mr.  Keane  said  he  thought  he 
could  effect  the  loan  at  101.  per  cent.,  and  required  in  that  case  to  be  paid  101.  percent, 
commission,  to  include  all  his  charges,  which  Mr.  F.  N.  Gates  promised  to  submit  to 
his  clients ;  and,  having  told  Lewis  Ambrose  Williams  thereof,  and  received  instruc- 
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tiuii.s  from  him,  Gates  &  Son,  on  ihu  s:imo  thiy  wrote  to  Mi'.  Keiiiie  as  follows  : — "  \\'c 
have  GUI'  client's  authority  to  pay  you  the  commission  you  require  on  negotiating  the 
proposed  loan,  pro\ided  you  can  procure  it  at  8  per  cent. ;  and,  in  oider  to  meet  the 
heavy  deductions  from  the  money  they  will  have  to  receive,  they  will  require  40001 , 
instead  of  .35001."  On  the  4th  of  October  Mr.  Keane  wrote  to  Gates  &  Son,  as  follows  : 
— "  I  have  advised  with  my  clients  on  the  subject  of  the  loan  of  the  35001.  ;  and  I 
am  instructed  to  say  that  they  will  [511]  entertain  it.  I  should  be  glad  to  see  you 
at  your  earliest  convenience  on  the  subject." 

Messrs.  Gates  &  Son  accordingly  sent  to  Mr.  Keane  an  abstract  of  a  lease  dated 
tlie  i4th  of  June,  1852,  granted  to  Me.ssrs.  Williams  by  the  defendant,  of  the  mineral 
property  mentioned  in  Messrs.  Gates  &  Son's  letter  of  the  2"2nd  of  September,  1852, 
the  defendant  being  the  person  therein  mentioned  as  their  landlord  ;  and,  on  the 
following  dav,  the  5th  of  Octolier,  Mr.  F.  N.  Gates  called  on  Mr.  Keane,  who  said  he 
was  instructed  to  complete  the  loan  if  his  inquiries  as  to  the  personal  character  and 
position  of  the  parties  were  satisfactorily  answered,  and,  as  he  wished  to  peruse  the 
abstract  and  consider  the  security  to  be  taken,  he  appointed  Mr.  F.  N.  Gates  to  call 
jigain  on  the  following  day,  which  the  latter  accordingly  did,  when  Mi'.  Keane  said  he 
propo.sed  to  take  merely  a  deposit  of  the  lease,  and  to  secure  the  loan  (which  he  agreed 
to  make  40001.)  by  a  warrant  of  attorney  accompanied  by  a  deed  of  covenant,  lending 
the  money  for  a  period  to  be  agreed  on.  To  this  Mr.  Gates  said  he  had  no  authority 
to  a.ssent,  and  that  he  thought  Mr.  Bennct,  the  defendant,  would  object  to  it,  as 
making  himself  liable  to  be  called  upon  to  repay  the  principal  money.  Mr.  Keane 
also  at  this  interview  proposed  to  insure  defendant's  life  against  his  (defendant's) 
father's  life.  'J'he  moile  of  securing  the  advance  was  not  agreed  on  :  but  Mr.  Keane 
])roposcd  to  make  a  joui'ney  to  Bridgetid,  in  Glamorganshire,  where  one  of  the 
Messrs.  Williams  resided,  and  in  the  neighbourhood  of  which  the  defendant's  father's 
family  residence  and  property  and  the  premises  comprised  in  the  lease  to  Messrs. 
^^'iliiam3  were  situate,  to  make  inquiries  respecting  Messrs.  Williams  and  the  defen- 
dant, and  wished  to  meet  the  defendant  there ;  and  Mr.  Keane  intimated,  that,  if  his 
inquiries  were  satisfactorily  answered,  he  was  authorized  to  complete  the  loan  at  81. 
per  cent,  interest. 

[512]  On  the  7th  of  October,  Me.ssrs.  Gates  &  Son  wiote  to  Mr.  Keane,  as  follows  : 
— "  £4000  loan.  We  are  awaiting  a  communication  from  you  on  this  subject  before 
writing  to  our  clients  and  Mr.  Beimct,  which  we  are  anxious  to  do  to-day."  To  this 
letter  Mr.  Keane,  on  the  same  day,  replied  as  follows: — ",£4000  loan.  I  shall  carry 
out  this  loan  as  soon  as  on  a  per.sonal  inquiry  at  Bridgend  I  find  every  thing  as  stated 
by  yon  turns  out  to  be  the  fact,  of  which  I  have  no  doubt.  I  need  hardly  say  that 
sucli  inquiry  shall  be  conducted  with  a  due  regard  to  the  feelings  and  position  of  Mr. 
Bennet,  .so  as  not  to  be  brought  to  the  knowledge  or  attention  of  parties  whom  he 
would  not  be  desirous  of  informing  of  the  matter.  I  propose  leaving  town  on  Monday 
for  the  purpose,  and  should  require  a  letter  of  introduction  to  Mr.  Bennct's  solicitor 
at  Bridgend." 

On  the  i)th  of  October,  Messrs.  Gates  &  Son  wrote  to  Mr.  Keane  a  letter  inclosing 
a  copy  of  one  fiom  the  defendant  to  Mr.  William  Lewis,  of  Bridgend,  the  country 
solicitor  of  the  defendant's  father  and  family,  wriltcTi  with  a  view  lo  introducing  Mr. 
Keane  to  Mr.  L(^\vis.     Such  letter  and  co|)y   letter  were  .severally  as  follows: — 

"  23  Fenchurch  Street,  9th  October,  1852. 

£4000  Boan. 

"  Dear  Sir, — We  do  not  think  wc  are  (juite  justified  in  furnishing  you  with  a  copy 
of  Mr.  Bennct's  letter  to  Mr.  Lewis,  without  the  sanction  of  the  former ;  but,  never- 
theless, as  you  desii'c  it,  ;uid  we  caiuiot  anlici|)ate  any  olijection  oti  his  ])art  to  our 
doing  so,  we  inclose  you  a  copy  of  it.  "Gatks  iV  Son. 

"  l)aniel  Keane,  Esq." 

"  London,  October  7th,  1852. 

"My  dear  Sir,  Having  let  the  I'andy  lolliery  to  Messrs.  Williams,  and  being 
veiy  anxious  that  they  [513]  should  have  the  means  of  fully  developing  its  resources, 
which  I  believe  are  good,  I  liav(;  licen  iniluced  to  become  .-i  surety  for  the  regular 
liayment   of  iuteicst,  and  thai    the   |)rini'ipal   of  a  sutii   to  l)e  borrowed   (40001.)  shall 
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not  be  applied  otherwise  than  to  lie  laid  out  entirely  on  the  property  ;  for  which  end 
it  will  be  placed  in  the  Bridgend  Bank  in  my  name  jointly  with  theirs.  My  position 
and  probable  future  prospects  must  be  explained,  and  that  I  am  not  likely  to  be  qinte 
a  man  of  straw.  I  have  no  I'efei-ence  which  I  could  ofl'er  which  would  be  likely  to 
cai'ry  so  much  weight  as  this  to  j'ourself :  and  I  feel  that  confidence  in  you  will  be 
unbroken.  Will  you  oblige  me  by  stating  to  Mr.  Keane,  who  will  call  on  you  at 
Bridgend,  your  opinion  on  the  subject.  "J.  W.  Bennet. 

"  Wm.  Lewis,  Esq.,  Bridgend." 

On  the  14th  of  October,  Mr.  F.  N.  Gates  called  on  Mr.  Keane  to  inquire  about  the 
result  of  his  journey,  and  found  that  he  had  not  then  been  to  Bridgend  ;  but  he 
informed  Mr.  Gates  that  he  had  made  inquiries  respecting  the  Messrs.  Williams,  which 
had  been  satisfactorily  answered. 

Mr.  Keane  on  the  same  day  went  to  Bridgend,  and  saw  Mr.  l^ewis,  who  told  him, 
in  answer  to  his  inquiries,  that  Mr.  Bennet,  the  father,  was  a  Aery  wealthy  man  ;  that 
he  was  very  old  ;  and  that  the  defendant  was  his  only  son  ;  and  there  wei-e  several 
daughters.  Mr.  Keane  inquired  about  some  property  at  Swansea  belonging  to  the 
defendant,  and  was  told  by  Mr.  Lewis  that  he  did  not  know  anything  about  it.  Mr. 
Keane,  on  the  .same  da}^  saw  the  defendant  at  Bridgend,  when  the  defendant  informed 
Ml-.  Keane  that  he  was  in  possession  of  some  property  at  Swansea,  the  title-deeds  of 
which  were  in  the  hands  of  his  father  ;  and  the  defendant  was  understood  by  Mr.  Keane 
to  [514]  consent  that  this  property  should  he  included  in  the  security  for  the  proposed 
advance. 

On  the  16th  of  October,  Mr.  F.  N.  Gates  had  an  interview  with  Mv.  Keane  in 
London,  at  which  Mr.  Keane  said  that,  although  disappointed  with  the  result  of  his 
inijuiries  as  regarded  the  defendant,  he  was  satisfied  to  complete  the  loan  of  40001., 
and  to  advance  a  further  sum  if  necessary,  the  defendant's  life  being  insured  at  Messrs. 
Williams's  expense  against  his  (the  defendant's)  father's,  and  the  defendant  giving  a 
security  upon  his  property  at  Swansea,  to  which  he  said  the  defendant  and  Lewis 
Ambrose  Williams  had  agreed ;  and  he  thought  his  client  would  advance  the  amount 
at  8  per  cent. 

On  the  2 1  St  of  October,  Mr.  F.  N.  Gates  called  on  Mr.  Keane,  and  read  to  him  a 
letter  which  he  had  received  from  Lewis  Ambrose  Williams,  to  the  effect  that  the 
defendant  denied  having  consented  to  put  the  Swansea  property  into  security,  and 
objected  to  do  so  ;  when  Mr.  Keane  said  that  Mr.  Bennet  had  most  distinctly  consented, 
in  Mr.  Lewis  Ambrose  Williams's  absence,  to  give  a  seeurit}'  upon  the  Swansea  pro- 
perty;  and  that  he  had  explained  to  Mr.  Bennet  that  he  considered  him  the  real 
principal  in  the  transaction  ;  and  he  pi-oposed  to  write  a  letter,  to  lie  communicated  to 
the  Messrs.  Williams:  and,  on  the  "21st  and  23rd  of  October,  Mr.  Keane  wrote  to 
Messrs.  Gates  &  Sou,  as  follows  : — 

"21.st  October,  18.52. 
"  lie  Williams  and  Bennet. 

"Dear  Sirs, — In  reply  to  your  communication  on  the  subject  of  Mr.  Bennet  not 
intending  to  put  the  Swansea  property  into  this  security,  I  beg  leave  to  observe  that 
Mr.  Bennet  expressly  consented  to  charge  the  Swansea  pro])erty  with  the  due  payment 
of  the  proposed  loan.  I  understand  Mr.  Bennet,  sen.  has  [515]  given  his  son  the 
possession  and  ownership  of  the  Swansea  estate,  but  whether  by  deed  or  otherwise  I 
do  not  know.  I  do  not  think  Mr.  Bennet  will  retreat  from  that :  and  all  I  want  to 
know  is,  a  sufficient  description  of  the  parcels,  to  insert  them  in  the  deed,  so  as  to 
give  the  lenders  a  general  charge  over  the  particular  property. 

"Messrs.  Gates  &  Son.  "  D.  Keane." 

"  23rd  October,  1 852. 
"£4000  Loan. 

"  Dear  Sirs, — T  have  this  morning  received  definite  in.structions  to  proceed  with 
the  loan  to  Mr.  Beiniet  and  others.  In  reply  to  youi'  fa\'or,  I  beg  to  say  that  I  regret 
much  that  I  cannot  oblige  you  in  the  matter  of  the  policy  of  insurance,  as  my  client 
has  an  office  that  he  takes  an  interest  in  himself.  I  have  to  i-equest  that  you  will 
send  me  the  parcels  of  the  Swansea  property  as  soon  as  possible,  and  also  give  me  a 
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genei-cil  notion  of  how  Mr.  Bennet  gets  that  estiite.     I  shall  send  you  a  proposal  for  a 
policy  on  Monday  on  Mr.  Bennct's  life.  "Daniel  Keane. 

"  Messrs.  Gates  &  Son." 

Messrs.  Cates  &  Son  accordingly,  on  the  27th  of  October,  sent  Mr.  Keanc  a  copy 
of  the  half-yearly  rent-roll  of  the  Swansea  property,  accompanied  by  the  following 
letter : — 

"27th  October,  1852. 
"  Williams's  Loan. 

"Dear  Sir, — We  send  you  herewith  a  copy  of  the  half-yearly  rent-roll  of  Mr. 
Bennet's  property  in  Swansea  and  its  neighbourhood,  shewing  a  rental  for  the  half- 
year  of  20.31.  17s.  .5d.  ;  and,  as  the  lessees  of  a  portion  of  the  property  are  now  working 
the  minerals  thereunder,  there  will  shortly  be  a  considerable  increase  [516]  of  income 
arising  from  the  royalties.  As  regai'ds  .Mr.  Bennet's  title,  we  can  give  no  fuither 
information  than  that  he  was  put  in  possession  of  the  property  some  years  since  by 
his  father,  who  was  owner  in  fee  ;  and  he  has  since  then  been  in  receipt  of  the  rents, 
and  in  the  haljit  of  granting  leases  of  the  property  for  building  and  other  pmposes. 
Mr.  Bennet,  in  consenting  to  give  a  greater  security  upon  this  property  than  his 
personal  covenant  would  att'ord,  only  does  so  upon  the  distinct  understanding  that  the 
grantee's  remedies  against  him  and  it  are  only  exercised  in  case  the  colliery  fail  in 
lealizing  sufficient  to  keep  down  the  annuity.  " C.VTES  &  SON. 

"  Daniel  Keane,  Esii." 

Messrs.  Williams  weie  anxious  to  commence  opening  the  colliery,  and,  for  this 
purpose,  were  desirous  of  obtjiining  a  sum  of  10001.  in  advance  on  account  of  the 
40001.  Mr.  Keanc  agreed  to  make  the  advance  on  a  contract  being  signed  ;  and  on 
the  2nd  of  November  he  prepared  and  delivered  to  Messrs.  Cates  &  Son  a  memorandum 
without  date,  a  copy  of  which  was  contained  in  an  appendix  to  the  case  ('()'■  1  his 
contract  [517]  was  prepared  while  Mr.  F.  N.  Cates  waited  in  Mr.  Keane's  office  ;  and 
Mr.  Cates  oi)jectcd  to  the  form  of  it,  in  the  defendant  being  made  the  piincipal  in  the 
transaction,  and  pointed  out  to  Mr.  Keane  that  the  transaction  as  expressed  in  the 
conti'act  could  not  be  legally  carried  out,  inasmuch  as  the  principal  money  and  81. 
per  cent  were  pui'portcd  to  be  secured.  Mr.  Keanc  accordingly  renuestcd  Messrs. 
Cates  &  Sou  to  prepare  a  form  of  contract,  and  submit  it  to  him  for  his  approval,  which 
they  did  on  the  .same  day.  The  contract  so  prepared  by  Messrs.  Cates  &  Son  was  also 
appended  to  the  case  (a)'-. 

[518]  On  the  3rd  of  Novembei-,  Mr.  F.  N.  Cates  saw  Mr.  Keane  on  the  subject 

(a)'  Memorandum  between  Daniel  Keane  of  the  one  part,  and  John  Wick  Bennet 
of  the  other  pait.  Mr.  Keanc  agices  to  lend  or  procure  to  be  lent  to  the  said  John 
Wick  BeiMiet  40001.,  within  one  month  from  this  day,  on  the  security  and  terms 
following,  that  is  to  say,  Mi'.  Bennet  is  to  pay  interest  after  the  rate  of  8l.  per  cent. 
])cr  annum  to  the  lender  of  such  lOOOl.,  and  to  pay  Mr.  Keane  1001.  procuration  money 
on  the  day  of  execution  of  same,  which  is  to  include  all  expeu.ses  of  drawing  and 
engrossing  /ind  completing  on  the  part  of  the  lender  of  the  jjroposcd  security  ;  Mr. 
Bennet  to  pay  all  his  own  expenses.  The  two  Messis.  Williams,  the  engineei's,  to 
concur-  and  join  as  siueties.  The  security  to  include  a  charge  on  the  property  of 
.Mr.  Bennet  at  Swansea,  of  which  the  rental  has  been  produced  and  sent  to  Mr.  Keanc, 
amounting  half-yearly  to  20.J1.  17s.,  with  power  of  distress  and  entiy  in  case  of 
default  ot  payment  of  interest.  It  is  agreed  that  an  efl'eetual  insurance  is  to  be  made 
on  Mr.  J.  \V.  Beiniet's  life  against  his  father's,  foi-  the  amount  of  4JJ00l.  Loan  to  bo 
only  during  the  life  of  his  father,  when  lenders  to  call  it  in  by  giving  one  mouth's 
notice,  if  they  please.  A  warrant  of  attorney  to  be  given  coUaler.il  with  the  mortgage 
deed.  A  separate  warrant  of  attorney  from  the  two  W'illianiscs.  .iudgnicnt  to  be 
entered  up  and  registered  against  both.  The  .security  to  embrace  irot  orrly  the  Swansea 
properly,  but  all  othei'  |)ro])er'ly,  whether'  iir'cseirt  or-  I'ever'siiinar-y,  e.\[)cctant  on  the 
decease  of  ltr('  f.'ithcr-. 

('/)-   .Meuiorandirrn    of   agr-ecrircut    iiiad(^    llic  day    (it  ,    1.S.02, 

lietweeu  l)arricl  Kcarre,  attoi'ney  for'  and  on  lielralf  of  ,  of  the  oire  par't,  and 
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of  this  latter  contract.  Mr.  Keane  objected  to  it,  on  the  ground  that  under  it  the 
loan  being  made  by  way  of  annuity  the  piincipal  [519]  would  not  be  recoverable. 
Mr.  Keane  required  that  the  loan  .should  be  made  so  as  to  secure  81.  per  cent,  interest 
and  the  principal  mone\',  which  he  considered  could  be  done ;  and,  Mr.  Gates  being  of 
a  different  opinion,  Mr.  Kciine  requested  Mr.  Gates  to  accompany  him  to  his  (Mr. 
Keane's)  conveyancer,  to  consult  him  on  the  subjeet.  Mr.  Gates  did  so,  and  his  view 
was  suppoited  by  the  gentleman  appealed  to,  with  whom  Mr.  Gates  left  Mr.  Keane  to 
advise  with  him  on  the  security  to  be  taken. 

William  Williams  and  Lewis  Ambrose  Williams,  civil  engineei's  and  mineral  surveyors, 
and  John  Wick  Bennet,  Esq.,  of  the  other  part. 

The  said  Daniel  Keane  doth  hereljy  agree,  on  behalf  of  the  said  ,  to 

lend  and  advance  unto  the  said  William  Williams  and  Lewis  Ambro.se  Williams,  within 
one  calendar  month  from  the  date  heieof,  the  sum  of  40001.,  upon  the  security  and 
the  terms  and  conditions  following,  that  is  to  say  : — 

The  said  William  Williams  and  Lewis  Ambrose  Williams,  in  con.sideration  of  such 
advance,  are  to  grant  an  annuity  of  3201.  per  annum,  and  the  said  John  Wick  Bennet 
is  to  Join  in  granting  the  said  annuity,  as  surety  for  the  said  ^Villiam  Williams  and 
Lewis  Ambrose  Williams. 

The  said  annuity  to  be  charged  upon  and  payable  out  of  certain  lands  and  minerals 
in  and  under  the  parish  of  Newcastle,  in  the  county  of  Glamorgan,  and  other  the 
pi-emises  comprised  in  and  held  under  a  lease  gi'anted  by  the  said  John  Wick  Bennet 
to  the  said  William  Williams  and  Lewis  Ambrose  Williams,  t)earing  date  the  24th  of 
June,  18.^2,  an  abstract  whereof  has  been  already  furnished  by  them  to  the  said 
Daniel  Keane. 

The  said  annuity  to  be  also  issuing  and  payable  out  of  and  charged  upon  certain 
messuages,  tenements,  lands,  and  premises  situate  in  and  near  Swansea,  in  the  said 
county  of  Glamorgan,  and  in  the  county  of  Carmarthen,  belonging  to  or  possessed  by 
the  said  John  Wick  Bennet,  and  producing  an  annual  value  of  4071.  14s.,  or  there- 
abouts ;  the  particulars  of  which  last-mentioned  property  are  comprised  in  the  halt- 
yearly  rental  or  income  thereof  already  furnished  by  the  said  William  Williams, 
Lewis  Ambrose  Williams,  and  John  Wick  Bennet  to  the  said  Daniel  Keane. 

The  said  Daniel  Keane  shall  not  be  entitled  to  call  for  the  title  of  the  said  John 
Wick  Bennet  to  any  or  either  of  the  said  lands  and  premises  hereinbefore  mentioned  ; 
nor  the  production  or  delivery  to  him  of  any  deeds,  documents,  or  other  evidence 
relating  thereto  :  and  the  powers,  rights,  or  remedies  of  the  grantee  of  the  said  annuity 
against  the  person  or  property  of  the  said  John  Wick  Bennet  shall  only  be  exercised 
in  case  of  the  insutficieney  of  the  said  premises  comprised  in  the  said  indenture  of  le;i.se 
of  the  24th  of  June,  18.52,  to  keep  down  the  said  annuity. 

That,  in  addition  to  such  securities,  the  said  John  Wick  Bennet  is  to  effect  an 
insurance  in  such  insurance  office  as  shall  be  approved  of  by  the  .said  Daniel  Keane 
upon  the  life  of  him  the  said  John  Wick  Bennet  against  that  of  his  father  John  Bennet, 
in  the  sum  of  4-5001. 

That  the  said  William  Williams  and  Lewis  Ambrose  Williams  shall  give  and 
execute  unto  the  grantee  their  warrant  of  attorney  for  collaterally  securing  the  due 
payment  of  the  said  annuity,  upon  which  judgment  shall  be  forthwith  entered  up  and 
registered. 

That  a  like  warrant  of  attorney  shall  be  given  and  executed  by  the  said  John 
Wick  Bennet,  upon  which  judgment  shall  be  forthwith  entered  up  and  registered. 

That  the  sum  of  40001.  shall  be  paid  by  the  said  grantors  to  the  said  Daniel  Keane 
upon  the  completion  of  the  securities  and  payment  of  the  consideration  mone}',  as  and 
for  his  costs  and  charges  and  remuneration  in  negotiating  the  said  loan  and  preparing 
and  ingrossing  the  securities  and  all  incidental  expenses,  except  the  costs  of  the  said 
gi-antors,  which  shall  be  borne  by  themselves  respectively'. 

That  copies  of  the  several  securities  shall  be  furnished  to  the  grantors  or  their 
solicitors  by  and  at  the  expense  of  the  grantees  ;  and,  in  case  of  difference  arising 
between  the  parties  touching  any  of  the  covenants,  clauses,  or  powei's  inserted  therein, 
or  the  consideration  thereof,  or  of  this  contract,  the  same  shall  be  submitted  to  a 
barrister,  the  costs  of  such  reference  to  be  in  his  discretion,  and  his  decision  to  be 
binding  on  all  the  said  paities. 

That,  pending  the  preparation  of  the  said  securities,  and  until  the  same  shall  be 
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[520]  On  this  coiiferencu  being  ended,  Mi-.  Keane  stilted  to  Mr.  Gates  (who  was 
waiting  its  result)  that  he  agreed  to  the  teims  contained  in  the  oontract,  but  that,  as 
he  had  led  hi.s  clients  (the  plaintiff  and  his  wife)  to  believe  that  he  could  secure  the 
repayment  of  the  principal  money,  he  could  not  sign  it  without  their  previous 
authority,  which  he  should  receive  on  the  following  Friday. 

On  this  day  (the  .5th  of  Novcmbei)  Mr.  F.  N.  Gates  called  on  Mr.  Keanc,  who 
said  he  had  been  considering  the  security  to  be  taken,  and  must  have  a  polic}'  on  the 
whole  life  of  Mr-.  Bennet  (the  defendant),  and  suliseijueiitly  wrote  the  following  letter 
embodying  the  rci]uisition,  —  "I  have  heard  from  my  client :  and,  as  it  is  impossible 
to  .shew  witii  anything  like  certainty  that  Mr.  Eennet  has  any  thing  more  than  a  life- 
estate,  if  even  he  has  that,  he  thinks  he  cannot  do  without  a  full  ])olicy  on  Mr.  Bennet's 
life.  If  this  is  assented  to,  I  am  prepaied  this  day  to  advance  lOOOl.  on  the  contract 
being  signed,  and  to  make  the  loan  .50O()l  " 

This  was  objected  to  Ijy  Messrs.  Gates  &  >Son  on  behalf  of  their  clients,  who  how- 
evev  proposed  to  pay  half  the  premium :  and,  on  the  7th  of  November,  Mr.  Keane 
wrote  to  Messrs.  Gates  &  Son,  as  follows: — "I  have  advised  at  considerable  length 
with  my  clients,  and  they  have  detennined  on  reducing  the  rate  of  interest  to  71.  ])er 
cent.,  but  on  the  understanding  that  you  pay  the  full  insurance  on  4.3.501.  On  this 
understanding,  I  am  instructed  to  complete." 

On  the  9th  of  November,  before  receiving  this  letter,  Mr.  F.  N.  Gates  called  on 
Mr.  Keane,  who  referred  to  the  letter  he  had  written,  the  terms  of  which  Mr.  Gates 
declined  :  and,  after  some  discussion,  in  the  course  of  which  Mr.  Gates  proposed  a 
policy  on  the  life  of  Mi'.  Lewis  Ambrose  Williams  for  the  whole  amount,  which  was 
objected  to  b}'  Mr.  Keanc  because  it  would  defer  [521]  for  too  long  the  re-payment 
of  the  principal  money,  Mr.  Keane  proposed  to  reduce  the  amount  of  the  proposed 
policy  on  the  defendant's  life  to  10701. ;  and  he  wrote  the  following  letter  to 
that  effect : — 

"9th  November,  1852. 

"  Dear  Sirs, — In  fiu'ther  explanation  of  my  letter  of  yesterday,  I  beg  to  say  that  I 
shall  be  content  with  a  policy  on  Mr.  Bennet's  life  for  40701.  The  title  I  will  lie 
satisfied  with  as  to  the  land,  &c.  in  \\'alcs,  is,  Mr.  Bennet's  covenant  that  he  is 
entitled  to  the  fee  on  his  father's  death,  and  will  warrant  same.  I  have  no  objection 
to  advance  lOOOl.  this  day  on  a  bill  and  a  warrant  of  attorney  at  a  month,  in  anticipa- 
tion of  loan.  This  will  be  my  own  tran.saction  ;  but  I  will  not  part  with  the  bill  at  all. 
"Messrs.  Gates  &  Son.  "Daniel  Keane." 

Messrs.  Williams  objected  to  take  the  lOOOl.  except  on  the  contract  being  signed  ; 
and  this  was  communicated  by  Messrs.  Gates  &  Son  to  Mr.  Keanc  liy  the  following 
letter,  of  the  same  date  : — 

"!)th  November,  iMuii. 
"  Dear  Sir, —  Our  clients  will  not  (akc  the  iKODl.,  except  on  a  positive  contract  on 
the  part  and  in  the  name  of  your  clients  to  ad\ancu  the  remaining  .'ilXJOl.  on  the  terms 
agreed  on.  Mr.  Bennet  will,  as  you  re(|uiic,  covenant  that  he  is  seised  in  fee  in  the 
Swansea  ])r()])erty  ;  but  we  beg  again  to  remind  you  of  the  teims  on  which  Mr.  Bennet 
includes  that  pioperty  in  the  security  contained  in  our  letter  to  you  (accompanying 
copy  rent-ioU)  of  the  ■27th  ult.,  and  which  we  understood  you  to-day  to  agree  to. 
Mr.  Bennet  jiroposcs  to  insure  in  the  Argus,  an  office  ay)proved  by  you,  where  the 
rates  are  lowei'  than  in  tiie  Knglish  and  Scottish  :  and  he  will  assign  the  policy  to 
your  clients,  [522]  to  lie  re  a.ssigiicd  to  him  on  the  redemption  of  the  annuity.  We 
.shall  be  glad  to  be  favoured  with  an  answer  to  this  letter,  or  at  least  an  acknowledg- 
ment by  the  bcai'cr.  We  trust,  after  the  long  (Uilay,  yim  will  lose  not  :i  moment  in 
forwarding  the  securities.  "CArE.s  &  Son. 

"Daniel  Keane,  Esq." 

completed,  the  said  Dain'el  Keanc  shall  pay  unto  the  said  grantors  on  account  and  in 
])art  of  said  consideration  money  of  tOODl.,  the  sum  of  iDOdl.,  for  which  sinn  the  .said 
William  Willi.iins  and  Ijcwis  Ambrose  Williams  shall  <lraw  upon  the  said  .liihn  Wick 
Bciinict,  and  he  shall  accept  a  liill  of  exchange  payable  (ine  month  aftci'  date,  but 
which  shall  not  be  negotiated  or  parted  with  by  the  .said  l)aniel  Keane,  but  shall 
n main  in  liis  hands  until  the  completion  of  the  .said  loan,  when  the  same  shall  bo 
delivered  up  to  the  other  parties  hereto  to  be  cancelled. 
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Mr.  Keane  having  declined  to  have  the  contract  signed  as  referred  to  in  the  above 
letter,  the  lOOOl.  was  not  advanced. 

A  proposal  for  an  insurance  on  the  life  of  the  defendant  with  the  English  and 
Scottish  Law  Life  Assurance  Society  for  the  sum  of  40701.  was  accordingly  submitted 
to  that  society  by  Mr.  Keane  on  behalf  of  the  plaintiff,  and  was  accepted  at  the  annual 
premium  of  2271.  i^s.  3d.  On  the  IGth  of  November,  Mr.  Keane  wrote  to  Messrs. 
Gates  &  Son,  in  reply  to  their  inquiry  as  to  the  progress  Mr.  Keane  was  making  with 
the  draft  annuity  deed,  as  follows: — "The  draft  is  now  in  hand.  I  hope  will  be 
finished  to  night.  The  first  year's  policy  will  be  advanced  by  me,  but  I  presume  will 
be  paid  by  Mr.  Bennet." 

The  draft  of  the  deed  for  securing  the  proposed  sum  of  40001.  was  prepared  by 
Mr.  Keane  on  behalf  of  the  plaintifi'  and  his  wife,  and  laid  bv  him  before  Messrs. 
Gates  &  Son.  [The  form  in  which  it  stood  when  sent  by  Mr.  Keane  to  them,  and  the 
subsequent  alterations  therein,  were  shewn  in  a  copy  draft  deed  marked  and  signed 
by  the  arbitrator,  which  was  a  fair  copy  of  the  original  draft  made  for  con\enience  of 
reference,  and  which  original  and  copy  were  to  be  deposited  with  one  of  the  masters, 
foi-  the  purposes  of  the  aigument  of  the  special  case.  In  such  copy,  the  text  of  the 
original  draft  was  shewn  in  black  ink,  and  the  subsequent  alterations  in  red  ink  ;  and 
the  same  as  it  then  stood  was  admitted  to  be  a  true  copy  of  the  ingrossmeut  [523]  of 
the  deed  ;  and  either  party  was  to  be  at  liberty  to  refer  to  it  on  the  argument  of  the 
case  as  such  true  copy.] 

Accompanying  the  draft  of  the  indenture  were  drafts  wan-ants  of  attorney  to 
confess  judgments  at  the  suit  of  the  plaintitt'  and  Marian  his  wife  against  the  defendant 
and  the  Messrs.  Williams  respectively,  in  the  sum  of  80001.,  and  costs  of  suit,  with  a 
defeazance  to  each  of  such  warrants  of  attoi'uey  limiting  the  ettect  thereof.  Such 
drafts  were  altered  by  Messrs.  Gates  &  Son  on  behalf  of  the  defendant  and  Messrs. 
Williams,  in  accordance  with  their  alterations  in  the  draft  of  the  said  indenture.  [The 
form  in  which  such  respecti\'e  drafts  warrants  of  attorney  and  defeazance  stood  when 
sent  by  Mr.  Keane  to  Messrs.  Gates  &  Son,  and  the  subsequent  alterations  therein, 
were  shewn  in  the  copies  thereof  marked  and  signed  by  the  arbitrator,  which  were 
respectively  fair  copies  of  such  original  drafts  thereof  made  for  convenience  of  reference, 
and  which  originals  and  copies  were  to  he  deposited  with  one  of  the  masters,  for  the 
purposes  of  the  argument  of  the  case.  In  such  respective  copies  the  original  te.xt  was 
shewn  in  black  ink,  and  the  suljsequent  alterations  in  red  ink  ;  and  the  same  as  they 
then  stood  were  admitted  to  be  true  copies  of  the  ingrossmeut  of  the  said  warrants  of 
attorne}^  and  defeazances  respectively,  and  eithei'  party  was  to  be  at  liberty  to  refer 
to  them  on  the  argument  of  the  case  as  such  true  copies.] 

The  amiuity  deed  and  warrants  of  attorney  were  respectively  ingrossed  by  Mr. 
Keane  in  the  form  in  which  they  had  been  ultimately  settled. 

On  the  1st  of  December,  whilst  the  drafts  of  the  deed  and  warrants  of  attoi'uey 
were  in  the  course  of  being  settled,  Mr.  F.  N.  Gates  saw  Mr.  Keane ;  and,  not  having 
received  the  original  lease  to  the  defendant  from  his  father,  he  promised  Mr.  Keane 
that  he  would  [524]  use  every  effort  to  obtain  it,  and  proposed,  that,  in  the  absence 
of  it,  Mr.  Keane  should  take  a  declaration  by  the  defendant,  made  under  the  statute 
5  it  6  W.  4,  c.  62,  that  the  lease  was  in  existence  and  was  unincumbered,  which 
Mr.  Keane  agreed  to  do.  On  the  2nd  of  December,  Mr.  F.  N.  Gates  accoidingly  pre- 
pared a  draft  of  such  a  declaration,  and  left  the  same,  together  with  a  copy  of  the 
lease,  with  Mr.  Keane,  who  approved  of  the  draft.  Mr.  F.  N.  Gates  had,  however,  in 
the  meantime,  written  to  the  defendant  at  Bridgend,  stating  that  a  declaration  had 
been  proposed  to  be  made;  and,  on  the  3rd  of  I>ecemlier,  he  received  by  post  from 
the  defendant  a  letter  together  with  a  declaration  which  had  been  prepared  by 
Mr.  Lewis  and  made  by  the  defendant  at  Bridgend  on  the  previous  day.  This  declara- 
tion, together  with  the  letter  which  accompanied  it,  Mr.  F.  X.  Gates  shewed  on  the 
same  day  to  Mr.  Keane,  who  perused  and  approved  of  the  declaration,  and  returned 
it  to  Mr.  F.  N.  Gates,  by  whom  it  was  kept  until  the  8th  of  December,  when  it  was 
handed  over  to  Mr.  Keane,  as  after  mentioned.  [A  copy  of  this  declaration  was  con- 
tained in  the  appendix  to  the  case.]  On  the  same  day,  in  consequence  of  remarks 
having  been  made  by  Mr.  Keane's  counsel  on  the  meagreness  of  the  description  in  the 
draft  of  the  property  at  Swansea,  Mr.  F.  N.  Gates  offered  to  furnish  a  declaration  by 
William  Williams,  who  had  acted  as  defendant's  land  agent,  verifying  the  schedule 
annexed  to  the  deed,  and  stating   the  defendant's  acts  of  ownership,  and  that  he. 
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William  Williams,  had  no  notice  of  any  incumbrances,  and  recei\'ed  the  rents  for  the 
defendant.  Thi.s  was  agreed  to  by  Mr.  Keane  ;  but,  on  Mr.  Gates  applying  to  William 
Williams  to  make  the  proposed  declaration,  he  declined  to  do  so,  stating  that  he  had 
for  the  last  three  years  ceased  to  collect  the  rents,  but  that  his  son  could  make  it, 
[525]  with  some  alterations.  Accordingly,  on  the  7th  of  December,  a  declaration 
under  the  statute  5  &  6  W.  4,  c.  62,  was  made  by  William  John  Williams,  the  son, 
a  copy  of  which  was  contained  in  the  appendix  to  the  case. 

On  the  Gth  of  December,  the  ingrossments  of  the  annuity-deed,  and  of  the  warrant 
of  attorney  from  the  defendant,  were  executed  by  him  at  Bridgend  in  the  presence  of 
Mr.  F.  N.  Gates,  who  attested  the  execution  ;  and,  on  the  same  day,  Mr.  Keane  wrote 
to  Messrs.  Gates  &  Sou,  as  follows: — "1  have  been  searching  for  judgments,  but 
found  none  against  your  client  Mr.  Bennet :  but  I  have  found  two  annuities  inrolled, 
of  1001.  and  10.51.,  which  must  be  explained  before  completion.  They  were  granted 
to  a  Mr.  Davies.  Pray  let  me  know  if  thej'  are  still  subsisting."  The  annuities 
referred  to  were  not  then  subsisting. 

In  the  afternoon  of  the  8th  of  December,  the  parties  met  by  appointment  for  the 
purpose  of  completing  the  transaction.  There  were  present  Mr.  Lewis  Ambrose 
Williams,  Mr.  William  AVilliams,  Mr.  Keane,  Mr.  Callcott,  clerk  to  Mr.  Keane, 
Mr.  G.  Gates,  and  Mr.  F.  N.  Gates.  Mr.  F.  N.  Gates  had  previously,  by  arrangement 
with  Mi-.  Keane,  prepared  an  undertaking  on  Mr.  Keane's  part  to  procure  the  plaintiff's 
receipt  for  the  2271.  8s.  3d.,  the  amount  of  the  premium  on  the  policy  of  insurance, 
as  a  payment  on  account  of  the  first  half-year's  annuity  ;  and  Mr.  Keane  signed  the 
undertaking  and  handed  it  across  the  table  to  William  Williams,  together  with  two 
stamped  receipts  signed  by  him  for  4001.  and  2271.  8s.  3d.  respectively.  The  under- 
tiiking  and  receipts  were  as  follows  : — "  Gentlemen, — I  should  feel  obliged  by  your 
advancing  2271.  .Ss.  3d.,  the  first  yeai''s  premium  on  the  policy  of  insurance  effected 
by  my  clients  Mr.  and  Mrs.  Howkins  on  the  life  of  Mr.  Bennet  with  the  English  and 
Scottish  Insurance  Gompany,  for  which  sum  I  [526]  hereby  undcitake  immediately 
to  procure  and  deliver  the  stamped  receipt  of  Mr.  and  Mrs.  Howkins  as  a  payment  in 
advance  on  account  of  the  first  half-year's  ainniity  to  become  due  on  the  8th  June  next." 
(Signed)  "  ^^'.  &  L.  A.  Williams."  "Received,  the  8th  December,  1852,  of  Messrs. 
Williams,  the  sum  of  2271.  8s.  3d.,  to  pay  premium  on  policy  on  Mr.  J.  W.  Bennet's 
life.  Daniel  Keane."  "Received  the  8th  December,  1852,  of  Messrs.  Williams,  4001., 
my  costs,  charges,  and  expenses,  as  agreed.  Daniel  Keane."  Mr.  Keane  at  the  same 
time  produced  40001.  in  bank  notes  and  gold,  and  passed  the  same  across  the  table  to 
William  Williams,  who  counted  it,  Mr.  Keane's  clerk  and  Mr.  T.  N.  Gates  at  the  same 
time  taking  down  the  numbers,  dates,  and  amounts  of  the  notes.  Some  discussion 
then  ensued  on  the  subject  of  the  2271.  8s.  3d.  ;  Messrs.  W'illiams  claiming  a  rebate 
of  interest  in  respect  of  that  sum  ;  and  ultimately  it  was  agreed  that  a  rebate  of  131. 
should  he  made.  The  annuity  deed  and  the  warrant  of  attorney  from  the  Messrs. 
Williams  were  then  exccnited  by  them,  and  the  i-eceipt  for  the  consideration  money 
signed  ;  anrl  William  Williams  then  inmiudiately  returned  to  Mr.  Keane  out  of  the 
money  which  had  been  [>assed  across  the  table  to  him  notes  and  gold  to  the  amount 
of  G141.  The  execution  of  the  said  deed  by  the  said  William  Williams  and  Lewis 
Ambrose  M'illiams,  respectively,  was  attested  by  the  said  F.  N.  Gates,  who  signed 
such  attestation,  "  Fras.  N.  Gates,"  and  by  the  said  Mi'.  Gallcott,  who  signed  such 
attestation  "F.  H.  Callcott ;  "  and  there  were  no  other  witnesses  to  the  execution  who 
signed  the  attestiition. 

At  the  close  of  the  ti'ansaction,  Mr.  F.  N.  Gates  handed  to  Mr.  Keane  the  declai'a- 
tioMS  ijcfore  mentioned  made  by  the  defendant  and  William  .lohn  Williams. 

Mr.  Keane  took  po.sscssion  of  the  annuity  deed  and  [527]  the  warrants  of  attorney 
and  declarations:  but  the  lease  from  the  defciulaut  to  Messrs.  Williams  was  not 
handed  over  to  him.  The  lease  was  bi'ought  to  the  place  of  meeting  l)y  Mr.  (t.  Gates 
in  a  leather  travelling  bag.  No  inipiiry  was  made  for  it  l)y  Mr.  Keane,  and  it  was 
not  oH'ered  to  him  or  taken  out  of  the  bag,  Init  was  carried  away  ag.iin  by  Mr.  (t. 
Gates,  wlio  was  aware  it  was  in  the  t)ag.  On  the  ne.\t  morning,  the  lea.se  was  tiiken 
by  Mr.  (!.  Gates  to  the  office  of  Messrs.  Gates  ifc  Son,  and  William  Williams  and  F.  N. 
Gates  became  aware  that  it  had  not  been  handed  over  to  Mi-.  Keane  ;  but  no  com- 
munication was  made  to  Mr.  Keane  that  the  lea.so  was  still  in  Mr.  Gates's  possession, 
nor  were  any  steps  taken  b^'  any  of  the  parties  to  put  Mr.  Keane  in  possession  of  it; 
and  the  lease  was,  notwithstanding  several  applications  for  it  on  the  part  of  Mr.  Keane, 
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retained  by  Messrs.  Gates  &  Sou  until  the  5th  of  August,  1854,  when  they  handed  it 
over  to  Mr.  Keane,  on  his  giving  the  following  letter  and  memorandum, — 

"Memorandum.  Messrs.  Gates  &  Sou  have  this  day,  5th  August,  1854,  handed 
me  the  original  lease,  dated  24th  June,  1852,  from  J.  W.  Beiuiet,  Esq.,  to  Messrs.  W. 
and  L.  A.  Williams,  of  lauds  and  minerals  at  Pandy,  &c.,  being  the  lease  of  that  date 
comprised  in  the  grant  of  annuity  to  Mr.  and  Mrs.  Howkins,  dated  8th  December, 
1852  and  referred  to  iu  the  next  letter,  upon  the  terms  of  Messrs.  Gates  &  Son's 
letter  to  me  of  the  1st  instant.' 

'Jhe  letter  referred  to  was  as  follows, — 

"  1st  August,  1854. 

"Sir, — \A'e  have  written  to  Mr.  W.  Williams  and  Mr.  Verity  informing  them  of 
your  application  for  the  lease  from  Mr.  Beunet  to  Messrs.  Williams,  and  of  our 
intention  to  give  it  up  to  you,  which  we  shall  do  without  they  send  us  express  notice 
to  the  contrary,  in  [528]  which  case  it  might  be  necessary  for  us  to  consider  our 
position.  We  have  also  written  to  Mi'.  Benuet  in  reference  to  the  other  lease,  and 
will  give  you  what  information  we  can  about  it,  on  hearing  from  him. 

"  Of  course,  the  delivery  to  you  of  the  leases  or  either  of  them  must  not  be  taken 
as  a  recognition  or  ratification  in  any  way  of  the  annuities,  oi'  as  an  admission  that  the 
leases  are  legally  affected  by  them.  It  must  be  understood  that  they  are  only  given 
up  now  instead  of  on  the  day  of  the  date  of  the  deed,  and  that  your  client's  legal 
position  is  the  same  as  if  they  had  then  been  delivered  to  them. 

"D.  Keane,  Esq.  "  Gates  &  Son." 

In  the  course  of  the  evening  of  the  8th  of  December,  and  on  the  9th,  when  the 
Messrs.  Gates  and  William  Williams  were  alone  together,  some  observations  were 
made  by  the  Messrs.  Gates  as  to  the  incautious  waj'  in  which  Mr.  Keane  had  acted  iu 
the  transaction,  particularly  with  reference  to  the  stipulating  for  the  4001: ;  and  it  was 
remarked  by  Mr.  F.  N.  Gates  that  that  circumstance  had  a  tendency  to  jeopardize 
the  transaction. 

Some  time  previously  to  the  22nd  of  September,  1852,  and  before  the  lease  from 
the  defendant  to  Messrs.  Williams  was  made,  the  property  comprised  in  the  lease 
to  the  defendant  from  his  father,  and  particularly  described  in  the  statutory  declara- 
tion made  by  the  defendant  on  the  2nd  of  December,  1852,  was  mortgaged  by  the 
defendant  to  one  Mattheson,  to  secure  the  sum  of  12001.,  and  continued  so  mortgaged 
until  and  at  the  time  the  defendant  made  the  .said  declaration  and  thence  until  the 
present  time ;  and  the  said  lease  was  at  the  time  the  declaration  was  made,  and  has 
ever  since  continued  to  be,  in  the  possession  of  the  said  Mr.  Mattheson.  The  property 
at  Swansea  comprised  in  the  schedule  annexed  to  the  annuity  deed,  and  in  the  schedule 
referred  to  in  the  declaration  of  [529]  William  John  Williams  before  mentioned,  was 
some  time  previous  to  the  22nd  of  September,  1852,  mortgaged  by  the  defendant  to 
one  David  Francis,  to  .secure  the  sum  of  50001.,  and  has  ever  since  continued  so  mort- 
gaged ;  and  the  title  deeds  of  the  said  property  were  and  have  ever  since  continued 
to  be  in  the  possession  of  the  said  Da\id  Francis.  The  fact  of  such  mortgage  to 
David  Francis  wa.s  known  to  William  Williams  at  the  time  of  the  application  to 
Messrs.  Gates  &  Son  in  September,  1852,  and  the  said  AVilliam  Williams,  in  the  course 
of  his  communications  with  the  Messrs.  Gates,  stated  to  them  that  the  defendant's 
father  had  put  the  defendant  in  possession  of  the  property  at  Swansea,  and  that  the 
title  deeds  were  in  the  possession  of  the  father,  who  would  not  part  with  them,  which 
statements  were  communicated  by  Messrs.  Gates  to  Mr.  Keane.  The  said  A\"illiam 
AVilliams,  at  the  time  he  made  such  statements,  knew  them  to  be  false. 

Previously  to  the  execution  of  the  annuity  deed,  there  was  an  understanding 
between  the  defendant  and  Lewis  Ambrose  Williams  and  William  Williams  that  the 
defendant  was  to  borrow  of  them  a  portion  of  the  money  obtained  from  the  plaintiff; 
and,  on  the  15th  of  December,  1852,  the  Messrs.  Williams  paid  to  Francis,  on  account 
of  the  defendant,  3191.  12s.  On  the  10th  of  December  they  paid  to  the  defendant 
1501.,  on  the  26th  1001,  and  on  the  5th  of  March,  1853,  1001.  Part  of  this  money 
was  repaid  by  the  defendant,  and  no  rent  has  been  paid  to  the  defendant  by  the 
Messrs.  WilUiams. 

Shortly  after  the  8th  of  December,  1852,  Mr.  Keane  paid  the  first  year's  premium 
on  the  policy  of  insurance,  which  was  thereupon  delivered  to  him  on  behalf  of  the 
plaintiff  by  the  English  and  Scottish  Law  Life  Assurance  Society. 
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Judgment  was  signer!  on  the  warrant  of  attorney  [530]  against  the  defendant  at 
the  suit  of  the  plainliti'  and  his  wife  for  80001.  and  .31.  10s.  costs  on  the  15th  of 
Jainiaiy,  1853,  and  against  William  Williams  and  Lewis  Ambrose  Williams,  at  the 
like  suit,  and  for  the  .same  amounts,  on  the  13th  of  February,  1853  ;  and  the  warrants 
of  attorney  were  filed  of  record  in  the  court  of  Queen's  Bench. 

A  memorial  of  the  annuity  was  inrolled  in  Chancery  on  the  4th  of  January  1853. 
[See  next  page.]     No  other  memorial  was  inrolled. 

On  the  4th  of  .January  1853,  William  Williams  applied  to  Messrs.  Gates  it  Son  to 
raise  12,0001.  on  mortgage  of  the  property  at  Swansea,  for  the  purpose  of  paying  off 
the  annuity  and  certain  judgments  against  the  defendant,  a  list  of  which  he  handed 
to  them  ;  and  they  informed  him  that  80001.  was  the  largest  sum  they  should  probably 
be  able  to  obtain,  or  for  which  there  was  a  security. 

On  the  12th  of  April,  1853,  Messrs.  Gates  &  Son  wrote  and  sent  to  Mr.  Keane 
the  following  lettei- — 

"Fenchurch  Street,  12th  April,  1853. 

"  Dear  Sir, — In  order  to  a  proper  developement  of  the  mineral  property  they  hold 
of  Mr.  Bennet  at  Pandy,  Messis.  Williams  will  shortly  require  an  additional  sum  of 
lOOOl.,  and  we  should  be  glad  to  be  informed  whether  your  clients  Mr.  &  Mrs. 
Howkins  are  disposed  and  prepared  to  advance  that  further  sum  upon  the  security 
they  now  hold,  and  upon  the  terms  of  the  foimer  loan,  with  the  exception  of  any 
policy,  which  for  the  additional  sum  our  clients  would  decline  being  at  the  expense  of. 
It  becomes  a  simple  ijucstion,  therefore,  of  advancing  or  not  the  further  sum  retniired 
at  7  per  cent,  interest.  Messrs.  Williams  have  succeeded  in  opening  their  colliery, 
and  are  now  working  coal  (as  we  can  testify  from  our  own  personal  knowlege.  Mi-.  P. 
Gates  having  visited  the  spot,)  to  ad-[532]-\'antage  :  and,  whatever  reason  you  might 
befoi-e  have  had  for  rc(|uiring  a  policy,  tiiere  is  now  in  this  piopcrty  an  ample  security 
independenth'  of  Mr.  Bonnet's  estate  at  Swansea,  which  is  of  daily  increasing  value. 
Messrs.  Wiiiianis  have  heavy  payments  to  make  shortly,  for  a  steam-engine  6001.,  and 
other  necessary  plant  for  the  colliery,  involving  a  great  outlay,  which  will  considerably 
intrench  upon  the  balance  remaining  at  their  bankers' ;  and  we  must  therefore  beg 
the  favor  of  an  early  reply,  in  order  that,  in  the  event  of  its  being  in  the  negative, 
we  may  at  once  make  other  arrangements.  "  Gate.s  &  Son. 

"D.  Keane,  Esq." 

Ml'.  Keane,  in  answer  to  this  lettci',  declined  to  make  the  proposed  advance. 

On  the  23rd  of  April,  Mr.  F.  N.  Gates,  by  the  instructions  of  Mr.  Bennet,  applied 
to  Mr.  Keane  to  make  an  advance  of  money,  which  Mr.  Keane  declined  to  do. 

The  balance  of  tlio  half-yeai's  annuity  which  InHjame  due  on  the  8th  of  Jinie,  1853, 
261.  5s.  lO^d.,  was  j)aid  by  the  Me.ssi's.  Williams  after  a  fi.  fa.  had  been  issued  against 
them  on  the  judgment  signed  on  the  wariant  of  attorney. 

In  the  month  of  -Inly,  185.3,  William  Williams  being  still  desirous  of  obtaining  an 
advance  of  money,  Messrs.  Gates  &  Son  proposed  themselves  to  make  an  advance  ; 
and,  in  order  to  do  so,  they  at  an  interview  with  him  on  the  16th  of  July  reiiuii'ed 
to  be  appointed  receivers  and  managers  of  the  colliery  for  the  piu'pose  of  keeping 
down  the  plaintitl's  annuity  and  seeing  that  the  money  was  properly  laid  out;  and 
they  lecpiired  to  have  the  title-deeds,  when  he  informed  them  that  the  estate  at 
Swansea  was  already  mortgaged  for  70001.,  and  that  the  moitgagee  had  the  title-deeds. 

On  the  s.ime  15th  of  .Inly,  Mr.  F.  N.  Gates,  in  conseijnetice  of  William  Williams 
sbiting  to  him  that  Mr.  [533]  Keane  comi)lained  that  the  abstracts  of  the  title  to  the 
Swansea  estate  had  not  been  delivei'cd  to  him,  wrote  a  letter  to  Mr.  Keane,  which 
he  gave  to  William  Williams  to  deliver,  and  which  letter  was  never  delivei'ed  to 
Mr.  Keane.  In  this  letter  no  mention  was  made  of  the  fact  th.it  the  Sw.insea  est.ile 
was  mortgaged  ;  but,  on  the  6th  of  August,  185.3,  Mr.  F.  N.  Gates  did  inform  Mr. 
Keane  of  the  fact  of  there  being  a  moi'tg.age  of  tin;  estate;  .'Uid,  having  on  the  12tli 
of  August  obtained  the  [)articul;irs  from  the  defendant  he  on  the  l.3tli  told  Mr. 
Keane  he  understood  the  mor-tgagc  amounted  to  70001. 

The  fact  of  the  mortgage  of  the  property  comprised  in  the  le;i.se  to  the  defendant 
from  his  father  was  not  known  to  cither  of  the  Messrs.  Gates  until  the  Ist  of 
October,  1855. 

The  half-year's  aniniity  wiiicli  became  due  on  the  8tli  of  December,  1853,  was  not 
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paid  ;  and,  on  the  plaintitt'  issuing  a  writ  of  fi.  fa.  again.st  the  Messrs.  Williams,  and 
seizing  under  it  the  property  at  the  collieiy,  an  application  was  made  by  Messrs. 
Gates  &:  Son,  as  attorneys  for  Messrs.  Williams,  to  set  aside  the  warrants  of  attorney 
and  the  judgment  signed  thereon  and  writ  of  fi.  fa.  and  other  proceedings  ;  and,  on 
the  17th  of  January,  1854,  they  were  ordered  by  Erie,  J.,  to  be  set  aside,  on  the 
ground  that  the  wari'ant  of  attorney  was  not  mentioned  in  the  memorial. 

The  writ  of  summons  in  this  action  was  issued  on  the  25th  of  January,  1854 ; 
and,  on  the  7th  of  February,  1854,  the  warrant  of  attorney  executed  by  the  defendant 
and  the  judgment  signed  thereon  were,  on  the  application  of  Messrs.  Gates  &  Son,  as 
attorneys  for  the  defendant,  set  aside,  by  consent,  by  an  order  of  Goleridge,  J. 

Since  this  action  was  commenced,  the  plaintili'  has  brought  actions  against  William 
Williams  and  Lewis  [534]  Ambrose  Williams,  to  recover  the  arrears  of  the  annuity 
and  the  sum  of  40001.,  the  consideration  money  thereof.  The  pleadings  in  such 
actions  respectively  and  the  issues  joined  therein  were  precisely  similar  to  those  in 
the  present  action  ;  and  the  Messrs.  Williams  submitted  to  a  verdict  against  them  in 
such  actions  respectively  on  the  first  count  of  the  declaration  therein  respectively. 

The  defendant's  father  died  in  the  month  of  November,  1855. 

The  following  is  the  list  of  objections  to  the  validity  of  the  deed  on  which  the 
defendant  insisted  under  his  second  plea,  delivered  puisuant  to  the  order  of  Nisi 
Prius  in  this  cause.  [Those  printed  in  italics  were  abandoned  in  the  course  of  the 
arginnent.] 

"1.  The  memcnial  does  not  describe  the  nature  of  the  said  deed.  The  only  instrument 
described  in  the  memorial  is  a  grant  of  annuity  ;  and  the  said  deed  is  not  a  grant  of  annuity. 
The  same  is  a  covenant  to  pay  an  annuity  or  yearly  sum  fov  a  term  of  sixty  years,  if  the 
defeiulant  so  Iwig  live,  and  a  demise  ami  conveyance  of  certain  tenements  therein  mentioned, 
and  shall  have  been  so  de-vribed. 

"  2.  All  the  imtruments  by  which  the  said  anmdty  was  secured  are  not  mentioned  in  tlie 
meriwrial,  that  is  to  say,  a  policy  of  assurance  by  tlie  English  and  Scottish  Law  Life- Assurance 
Society  for  4070/.  on  the  life  of  t/ie  defendant ;  a  loarrant  of  attorney  by  William  lyUlianis 
ami  Lewis  Ambrose  Williams,  authorising  judgment  in  the  court  of  Queen's  BeiKhfor  8000/. 
and  co.4s  of  suit,  at  the  suit  of  Theophilus  Hawkins  and  Marian  his  tvife ;  a  warrant  of 
attorney  by  tlie  defendant  authorizing  judgment  in  the  said  court  fm'  8000L  and  costs  of  suit, 
at  the  suit  of  the  said  llieophilus  Hmvkins  and  his  said  ivife, — the  same  being  instruments  by 
which  the  said  annuity  was  .'secured, — [535]  are  not  mentioned  or  in  any  way  described  in 
the  said  memmial. 

"  3.  The  names  of  the  parties  to  the  said  deed  are  not  mentioned  in  the  said  menu/rial. 
Tlieir  names  are  merely  stated  as  William  Williams,  Lewis  Ambrose  fniliams,  John  IFick 
Sennet,  Theojjhilus  Hawkins  and  Marian  his  wife,  and  Daniel  Keane,  when  in  fact  the  said 
deed  purports  to  be  an  indenture  made  between  William  Williams  and  Lewis  Amlrrose 
William.s  of  the  first  part,  John  Wick  Bennet  of  the  second  part,  Theophilus  Hawkins  ami 
Marian  his  wife  of  the  third  part,  and  Daniel  Keane  of  the  fourth  part ;  and  the  .mid  memorial 
does  not  de.'<cribe  the  deed  as  an  indenture  between  parties,  but  as  if  it  were  a  deed-poll,  and 
as  if  all  the  parties  named  as  parties  to  the  said  deed  were  grantors  of  tlie  .mid  annuity. 

"  4.  The  saiil  deed  was  not  executed  by  the  said  Theophilus  Howkins  and  Marian  his  wife 
and  Daniel  Keane,  or  any  or  either  of  them,  and  they  tvere  therefore  not  parties  to  the  deed, 
and  ought  not  to  hare  been  so  described. 

"  5.  The  said  Marian  Howkins  was  at  the  date  of  the  deed  a  married  woman,  and  could 
not  in  law  be  a  party  to  a  deed ;  and  the  menwrial  w  defective  in  describing  her  as  mich. 

"6.  The  names  of  the  witnesses  to  the  said  deed  are  not  inserted  in  the  said 
memorial.  Thx;  said  deed  was  witnessed  by  Francis  Nethersole  Gates,  who  .signed  the 
attestation  '  Fras.  N.  Gates,' and  Frederick  Herbert  Galcott,  who  signed  the  attesta- 
tion '  F.  II.  Galcott;'  and  the  names  of  the  witnesses  inserted  in  the  .said  memorial 
aic,  'Fras.  M.  Gates,'  'J.  H.  Gallcott,'  '  Wm.  Williams,'  and  'Lewis  A.  Williams.' 
Thei'e  were  two  witnesses  to  the  said  fleed,  that  is  to  say,  the  said  Francis  Netliei-solc 
Gates  and  Frederick  Herbert  Galcott,  and  not  four,  as  stated  in  the  said  memorial. 

[536]  "  7.  The  annuity  was  granted  for  sixty  years,  if  the  defendant  should  so 
long  live,  and  not  for  the  life  of  the  (lefen<lant,  as  stated  in  the  memorial. 

"  8.  The  consideration  was  not  paid  as  strtted  in  the  nicinorial.  The  only  con- 
sideration jiaid  for  the  said  annuity  was  .'i48()l.,  and  not  lOOdl.,  as  stated  in  the  said 
memorial. 

"9.  Some  of  the  notes  and  gold  menlioncd  in   Ihc  nicmDi  ial,  lliat  is  to  sa}',  the 
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5U01.  note,  one  of  the  1001.  notes,  one  of  the  101.  notes,  and  41.  of  the  gold,  were 
returned  to  and  retained  by  the  said  Daniel  Keane,  the  solicitor  and  agent  of  the 
plaintiff',  at  the  time  of  the  execution  of  the  said  deed,  in  pursuance  of  a  previous 
arrangement,  and  cannot  therefore  be  said  to  have  been  paid  to  the  grantors  of  the 
annuity  as  the  consideration  for  the  annuity." 

The  pleadings  in  this  action,  and  the  documents  contained  in  the  appendix,  were 
to  form  part  of  the  case  ;  and  the  court  was  to  be  at  liberty,  if  it  should  think  fit,  to 
draw  such  inferences  from  the  facts  stated  as  a  juiy  might  have  drawn. 

The  questions  for  the  opinion  of  the  court  are, — first,  whether  the  grant  of  annuity 
was  void  on  any  of  the  grounds  stated  in  the  list  of  objections,— secondly,  whether 
the  deed  and  contract  were  void  for  usur\', — thirdly,  whether  the  plaintiff  was 
entitled  to  recover  from  the  defendant  all  or  an}'  and  what  part  of  the  consideration 
money  for  the  said  annuity. 

The  verdict  and  judgment  were  to  be  entered  in  such  manner  and  for  such  amount 
as  the  court  should  direct. 

Lush,  Q.  C,  for  the  plaintiflP.  The  first  question  is,  whether  the  annuity  deed 
is  void.  The  first  objection  urged  is,  that  the  memorial  does  not  describe  the 
nature  of  the  deed  ;  for,  that  the  only  instrument  [537]  described  in  the  memorial 
is  a  grant  of  annuity,  and  the  deed  is  not  a  grant  of  annuity.  1  he  deed  purports 
to  be  an  indenture  between  William  Williams  and  Lewis  Ambrose  Williams,  of 
the  first  part,  John  Wick  Bonnet,  of  the  second  part,  Theophilus  Howkins  and 
Marian  his  wife  of  the  third  part,  and  Daniel  Keane  of  the  fourth  part :  it  recites 
the  property  to  be  charged,  the  agreement  for  the  giant  of  the  annuity,  and  a 
covenant  for  pa\'ment,  and  then  assigns  the  lease  from  Bennet  to  the  Williamses, 
and  conveys  the  Swansea  estate  by  way  of  security.  The  whole  efTect  of  the 
indenture  is,  to  grant  an  annuity  to  Howkins  and  wife.  The  2nd  section  of  the 
53  G.  3,  c  li\,  enacts,  that,  "within  thirty  days  after  the  execution  of  every  deed, 
bond,  instrument,  or  other  assurance,  whereby  any  annuity,  or  rent^charge  shall  be 
granted  for  one  or  moi'e  life  or  lives,  or  foi-  any  term  of  yeai's  or  greater  estate 
determinable  on  one  or  more  life  or  lives,  a  memorial  of  the  date  of  every  such  deed, 
bond,  instrument,  or  other  assurance,  of  the  names  of  all  the  parties  and  of  all  the 
witnesses  thereto,  and  of  the  person  or  persons  for  who.se  life  or  lives  such  annuity 
or  rent-charge  shall  be  granted,  and  of  the  person  or  persons  by  whom  the  same  is  to 
be  beneficially  received,  the  pecuniary  consideration  or  considerations  for  granting  the 
same,  and  the  annual  sum  oi'  sums  to  be  paid,  shall  be  inrolled  in  the  high  court  of 
Chancery,  in  the  form  or  to  the  effect  follo\i'ing,  with  such  alterations  therein  as  the 
nature  and  circumstances  of  any  particulai-  case  may  reasonably  require ;  otherwise 
every  such  deed,  bond,  instrument,  or  other  assurance  shall  be  null  and  void  to  all 
intents  and  purposes."  Li  the  second  column  of  the  form  of  memorial  there  given, 
under  the  head  "Nature  of  instrument,"  are  the  words  "Indentures  of  lease  and 
release.  Bond  in  penalty  of  1 2001.,  Warrant  of  attorney  to  confess  judg-[538]-ment  on 
the  same  bond."  But  no  section  in  the  act  sa\'s  that  the  grant  shall  be  by  deed,  or 
that  a  particular  description  of  the  instrument  shall  be  given.  This  very  point  has 
been  twice  discussed  and  decided  in  the  court  of  Queen's  Bench.  The  first  case  was 
that  of  Butler  v.  Capel,  2  B.  &  C.  251,  3  D.  &  K.  485.  There,  in  the  memorial  of  an 
annuity  inrolled  pursuant  to  the  statute,  an  instrument  was  described  as  an  assign- 
ment of  certain  leasehold  premises :  the  instrument  was  in  fact  an  underlease  ;  and  it 
was  held  that  the  description  given  was  a  sufficient  compliance  with  the  statute, — the 
court  saying,  "The  schedule  of  the  53  G.  3,  c.  141,  requires  that  the  nature  of  the 
instrument  should  be  inserted  ;  and  that  is  satisfied  by  a  description  of  the  instrument 
in  popular  language,  although  that  be  not  according  to  its  strictly  legal  effect."  And 
in  Bromie  v.  Lee,  6  B.  &  C.  689,  9  D.  &  R.  700,  it  was  held  that  an  instrument  which 
contained,  besides  covenants  to  pay  the  annuity,  also  an  assignment  of  stock  to  secure 
the  same,  was  sufficiently  described  as  "  a  grant  of  an  annuity."  It  was  objected  that 
the  nature  of  the  whole  instrument  ought  to  be  set  out :  but  Bayley,  J.,  in  his  judg- 
ment, said:  "The  enacting  clause  does  not  in  terms  require  the  nature  of  the  instrument 
to  be  described  ;  but  the  schedule  which  follows  this  clause  contains  several  columns, 
one  of  which  is  headed  '  Nature  of  the  instrument,'  and  under  that  head  there  is 
given  an  instance  of  the  description  of  the  nature  of  the  instrument  which  the  statute 
requires,  \-iz.  'Lease  and  release,'  'Warrant  of  attornej^  to  confess  judgment,'  'Bond 
in  penalty.'    The  statute  imposes  no  obligation  on  the  parties  to  describe  the  property 
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on  which  the  iiiiiiuity  is  secuieil.  Tho  oliject  of  the  statute  was,  that  such  a  description 
should  be  given  as  to  enable  a  party,  on  looking  at  the  memorial,  to  claim  a  copy 
under  the  5th  section."  The  words  [539]  "  grant  of  an  annuity  "  are  as  true  a  description 
of  the  nature  of  an  instrument  by  which  an  annuity  is  secured,  as  the  words  'lease 
and  release.'  They  convey  as  much  information  as  the  legislattnc  intended  to  be  con- 
veyed by  the  description  of  the  natui'e  of  the  instrument,  within  the  meaning  of  this 
act  of  parliament (o).  [O'Malley,  (.}.  C,  for  the  defendant,  here  intimated  that  he 
abandoned  that  objection,  as  well  as  the  second,  thiid,  fourth,  and  fifth.] 

The  sixth  objection  is,  that  the  names  of  the  witnesses  to  the  deed  ai'c  not  truly 
inserted  in  the  memorial, — that  is,  the  signatures  of  the  witnesses  (by  initial)  are 
copied,  and  not  the  names  of  the  witnesses  ;  and  that  there  were  but  two  witnesses  to 
the  deed,  and  the  names  of  four  appear  in  the  memorial.  The  mistake  arose  thus, — 
the  two  Williamses  signed  the  acknowledgment  for  the  consideration  money  in  such  a 
way  that  the  clerk  who  copied  it  took  them  to  be  additional  witnesses.  i'his  defect 
is  cni'ed  by  the  7  G.  4,  c.  75,  which  recites  that  "  it  frequently  happens  that  the  names 
of  witnesses  to  grants  of  annuities  or  other  assurances  are  unknown  to  the  grantees 
thereof  or  to  their  solicitors  or  agents  otherwise  than  as  they  appear  by  the  subscrip- 
tions of  such  witnesses  to  the  attestations  of  the  execution  of  such  grants  or  a.ssui-ances, 
and  it  might  greatly  endanger  the  validity  of  any  such  assurance  if  any  name  were 
inserted  in  the  meraoi'ial  thei'cof  as  the  name  of  any  such  witness  in  any  othei'  manner 
than  as  the  same  appears  signed  by  such  witness  as  attesting  the  execution  of  such 
assurance  ;  anfl  that  a  very  great  number  of  memorials  of  grants  of  anmiities  have 
since  the  [540]  passing  of  the  said  act  [53  Ct.  3,  c.  141]  been  inrolled,  in  which  the 
surnames  of  witnesses  to  the  deeds,  instruments,  or  assurances  specified  in  such 
memorials  have  been  inserted  together  with  such  initial  letter  or  abbreviation  of  the 
Christian  names  of  such  witnesses  as  appealed  subscribed  to  the  attestation  by  such 
witnesses  of  the  execution  of  such  deeds,  instruments,  or  assurances,  without  stating 
at  full  length  the  Christian  names  of  such  witnesses ;  and  that  doubts  have  been  enter- 
tained whether,  a(;cording  to  the  true  construction  of  the  said  act,  it  is  necessary  to  tiie 
validity  of  any  such  gi'ant  or  other  assurance  that  the  Chi'istian  as  well  as  surnames  of  all 
the  witnesses  to  such  deed,  grant,  orothei-  assurance  shoidd  be  inserted  in  the  memorial 
thereof  in  any  other  niannei-  than  as  the  .same  may  appear  subscrilied  to  the  attestation 
of  such  deed,  grant,  or  other  a.ssinance  by  such  witness  I'espectively," — and,  in  order 
to  icmove  such  doubts,  enacts  and  declares,  "  that,  i)y  tiie  said  act  of  53  ti.  3,  no 
further  or  other  name  or  names  of  the  subsci'ibing  witness  or  witnesses  to  any  deed, 
bond,  instrument,  or  other  assurance,  whereby  any  aimuity  or  rent-charge  is  or  may 
be  granted,  is  or  arc  i-c(|uired  in  the  memorial  thereof  besides  the  names  of  all  such 
witnesses  as  they  shall  appear  signed  to  the  attestations  respectively  of  the  execution 
of  such  deed,  bond,  instrument,  or  other  assurance  ;  and  so  the  said  act  shall  be 
deemed,  construed,  and  taken."  [W'illes,  J.,  I'cfcrrcd  to  Cli/ilia  v.  Iloopir,  9  Simons,  ><!) 
where  the  memorial  of  an  aniuiity  stated  that  the  grantee's  execution  of  the  deed  was 
attested  by  throe  persons  whose  names  it  mentione<l,  l)ut  the  name  of  only  one  of 
them  was  indorsed  on  the  deed  ;  and  it  was  held  that  the  grant  of  the  aruuiity  and 
all  the  securities  for  it  were  void.)  There,  the  names  .so  introduccil  were  those  of 
entire  stra-igers  :  here,  the  Williamses  are  the  granting  parties  and  [541]  n(ilio(l\- 
could  be  misled.     There  is  no  pretence  for  that  objection. 

The  seventh  is  a  very  subtle  objection  :  it  is,  that  the  aiuniity  was  gi-anled  for 
sixty  years,  if  the  defendant  should  so  long  live,  and  not  for  the  life  of  the  defendaTit, 
stated  in  the  memorial.  [O'Malley.  That  objection  is  disposed  of  by  the  case  of 
Bailicr  V.  Ginnfon,  4  B.  i^  Aid.  281,  whci-e  it  was  held,  that,  in  the  memorial,  it  is 
sutlicient  to  state  that  the  annuity  was  granted  foi-  the  lives  of  A.  B.,  &c.  (nann'ng 
them),  without  adding  that  it  was  granted  for  their  joint  lives  or  the  life  of  the 
survivor,  or  for  a  term  of  years  deternMnablc  on  tho.se  lives.] 

The  eighth  olijcction  is  that  the  consiih'ration  was  mil  paid  as  staled  in  |  Ju' 
niciuoiial, — tho  consideration  p.-iid  for  the  annuity  being  34.S()1.  only,  and  not  4lll)0l., 
as  staled  in  the  memorial.  K\on  if  there  had  liccn  a  retniii  of  jiart  of  the  considera 
tioii  nidno}' hero,  that  would  bo  no  ground  fur  avoiding  the  deed,  though  the.  court 
might  have  .set  aside  the  securities,  upon  terms.      It  is  clearly  no  ground  of  answer  l)y 

(a)  Anfl  see  Croivllur  v.  IVmtnmth,  6  B.  &  C.  366,  9  D.  &  R.  286,  and  Cunf  v. 
Lorclace.,  -J  H.  1%  Ad.  767. 
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way  of  plea  to  an  action  on  the  deed.     The  ninth  i.s  the  same  objection  substantially, 
though  in  a  dift'erent  form. 

Then,  as  to  the  alleged  usury.  The  first  proposal  of  the  grantees'  .solicitor  was  that 
the  grantors  should  pay  8  per  cent,  interest,  and  that  the  pi'incipal  should  be  secured 
upon  Mr.  Bennet's  Swansea  property.  This  was  objected  to  by  the  grantors'  solicitors 
on  the  ground  that  the  transaction  would  be  void  for  usury.  It  was  consequently 
abandoned  ;  and  in  lieu  of  it,  an  annuity  deed  in  the  ordinary  foi-m  was  proposed,  in 
which  the  annuity  onlj'  is  secured  upon  the  land,  the  only  security  for  the  principal 
being  the  policy  of  assurance  on  Mr.  Bennet's  life.  The  collateral  security  for  the 
principal  does  not  make  the  securities  void.  [Willes,  J.  Your  best  point  is,  that  the 
principal  is  put  in  jeopardy.]     It  is. 

[542]  O'Malley,  Q.  C.  (with  whom  was  the  Common  Serjeant),  for  the  defendant. 
As  to  the  sixth  objection,  the  7  G.  4,  c.  75,  is  conclusive  with  regard  to  the  names  of 
the  witnesses  being  set  out  by  initials.  But  still  the  addition  of  the  two  names  is  fatal. 
In  considering  this  objection,  the  coui't  cannot  look  at  who  ai'C  the  parties  whose  names 
are  thus  added,  or  whether  their  insertion  in  the  particular  case  is  calculated  to 
embarrass  or  mislead.  The  only  question  is,  whether  the  requirement  of  the  statute 
has  been  complied  with.  "The  object  of  the  legislature,"  says  Vice-Chancellor  Shadwell, 
in  Gihbs  V.  Hoapcr,  9  Simons,  92,  "in  requiting  the  several  particulars  mentioned  in  the 
act  to  be  set  forth  in  the  memorial  was,  to  enable  any  person  who  might  be  desirous 
of  inquiring  into  the  transaction  to  ascertain  what  the  res  gesta;  of  it  really  were  : 
and,  in  my  opinion,  that  object  is  not  complied  with,  when,  in  addition  to  the  names 
of  the  persons  who  did  witness  the  transaction,  the  names  of  other  persons  are  intro- 
duced into  the  memorial.  Such  a  mis-statement  would  lead  to  endless  trouble  and 
confusion,  by  inducing  a  person  desirous  of  inquiring  into  the  transaction  to  apply  for 
information  to  persons  who  were  entire  strangers  to  it.  Moreover,  the  memorial 
would  contain  an  untrue  i-epresentation  of  the  res  gest*  of  the  transaction  ;  and  the 
puljlic  would  be  deceived,  if  the  paities  were  allowed  to  represent  that  the  trans- 
action had  the  sanction  of  two  persons,  both,  perhaps,  of  the  greatest  respectability, 
but  who  were  wholly  ignorant  that  any  such  transaction  had  taken  place."  Suppose, 
instead  of  two  additional  names,  there  had  been  fifty,  — could  it  be  said  that  the  statute 
was  complied  with?  In  Hart  v.  Lmvlare,  6  T.  K.  471,  the  memorial  stated  that  the 
indenture,  bond,  and  wai-rant  of  attorney  "  were  all  attested  by  and  executed  in  the 
presence  of  A.  B.  and  C.  D.,  or  one  of  them,"  and  it  was  [543]  held  to  be  insufficient, 
— liOrd  Kenyon  saying :  "  I  cannot  get  over  the  objection  that  the  names  of  the 
witnesses  to  each  of  the  deeds  are  not  set  forth  with  sufficient  accuracy  in  the 
memorial  :  and  this  objection  applies  to  the  indenture  as  well  as  to  the  bond  and 
warrant  of  attorney.  The  legislature,  in  framing  this  act  of  parliament,  intended  that 
eveiy  circumstance  relating  to  the  annuity  should  be  disclosed  :  and  more  information 
is  likely  to  be  collected  on  the  subject  if  all  the  witnesses  to  the  dift'erent  in.struments 
be  set  forth  in  the  memorial  than  if  only  some  of  their  names  be  there  mentioned  ;  for, 
some  important  parts  of  the  transaction  may  perhaps  be  known  only  to  the  witnesses 
to  one  of  the  instruments.  In  this  memorial,  the  names  of  the  witnesses  are  not  dis- 
tinctly set  forth  ;  if  we  allow  this  mode  of  stating  their  names  to  be  sufficient,  it  will 
be  difficult  to  draw  the  line  :  and  in  the  next  case  it  may  be  alleged  in  the  memorial 
'that  the  dift'erent  instruments  were  executed  in  the  presence  of  an  hundred  witnesses 
(naming  them),  some  or  one  of  them.'"     That  is  quite  in  point. 

The  consideiation  for  the  annuity  is  not  truly  stated  in  the  memorial.  No  doubt, 
if  the  objection  had  been  that  pait  of  the  consideration  money  had  been  retained  or 
returned,  it  would  only  have  been  ground  for  setting  aside  the  deed  upon  terms.  But 
the  question  here  is,  whether  the  memorial  truly  states  the  consideration  paid  for  the 
annuity.  The  memorial  should  so  state  the  consideration  as  to  disclose  at  once  the 
rate  of  interest  charged.  Instead  of  40001.,  the  true  consideration  paid  was  only 
34861.  ;  and  therefore,  instead  of  paying  1  2i  per  cent,  interest,  the  grantors  are  made 
to  pay  more  than  141  per  cent.  'The  nominal  consideration  was  made  40001.  for  the 
express  purpose  of  giving  back  4001.  to  the  solicitor  who  negotiated  the  transaction. 
This  is  a  clear  evasion  of  [544]  the  act  of  parliament.  [Erie,  C.  J.  The  line  drawn 
in  the  cases  seems  to  be  this, — was  the  whole  consideration  money  exer  in  the  power 
and  under  the  control  of  the  boirower?  Willes,  J.  The  precise  point  arose  in  Hill  v. 
Fo:i;  i  Hurlst.  &  N.  359.  There,  the  defendant  being  indebted  to  the  plaintiff  and 
other  persons  for  money  lost  by  betting  on  a  horse-race,  applied  to  the  plaintiff  for  a 
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loan.  I  ho  |)laiiitiff  leiil  the  defeiidaul  i-'OOUl.  upua  ihe  security  of  a  deed  which 
assigned  to  the  plaintiff  certain  policies  of  assurance,  and  contained  a  covenant  by  the 
defendant  to  pay  the  20001.  and  interest.  On  the  settling  da\',  the  defendant  paid 
the  plairititi  his  bets  out  of  the  20001.  In  an  action  by  the  plaintiff  on  the  covenant, 
the  defendant  pleaded  that  the  deed  was  a  mortgage  security,  part  of  the  consideration 
for  which  was  a  gaming  debt.  At  the  trial  the  judge  told  the  jury,  that,  if  the  20001. 
was  advanced  in  pui'suance  of  a  stipulation  oi-  agreement  between  the  plaintiff  and 
defendant  that  out  of  it  the  plaintiff  should  l)e  paid  the  money  which  he  had  won  of 
the  defendant  by  betting,  it  was  a  mere  colourable  loan  and  evasion  of  the  statute  ;  but 
that,  if  there  was  no  such  stipulation  or  agreement,  and  the  plaintiff  advanced  the 
20001.  as  a  loan  for  the  defendant  to  dispose  of  it  as  he  pleased,  the  deed  was  valid, 
although  the  plaintiff  expected  to  be  paid  out  of  the  mone}-  so  lent :  and  it  was  held 
by  the  I*]xchequer  Chamber,  on  a  bill  of  exceptions,  that  the  direction  was  right.] 
Here,  4001.  was  immediately  handed  over  to  the  solicitor  pursuant  to  a  previous  agree- 
ment, which  could  have  been  enforced.  Then,  if  the  transaction  be  such  that  the 
deed  is  void,  can  the  plaintiff  recover  back  the  consideration  ?  [Erie,  C.  J.  The  6th 
section  of  the  53  G.  3,  c.  141  (a)',  only  [545]  provides  that  the  deed  may  be  set  aside 
on  motion.]  In  H'lJliamwn  v.  Goold,  1  Bingh.  234,  where,  upon  the  grant  of  an 
annuity,  the  agent  of  the  giantee,  on  paying  the  consideration  money,  retained  or 
caused  to  be  returned  to  him  a  considerable  sum  for  the  expense  of  deeds,  investigating 
the  title,  journeys,  itc.  (two  witnesses,  bi'ought  from  a  considerable  distance  for  the 
purpose  of  attesting  the  annuity  deed,  having  first  retired),  the  court  held  this  an 
illegal  retainer  for  which  the  grantee  was  responsible,  and  on  that  ground  set  aside 
tiie  annuity  ten  years  after  it  had  been  granted  and  acted  on,  though  the  grantee 
alleged  that  he  had  given  no  authority  for  and  was  ignorant  of  such  retainer.  The 
court  there  ignore  the  distinction  between  returning  and  retaining.  [Willes,  J.  The 
facts  of  that  case  are  very  differently  reported  in  8  J.  B  [546]  Moore,  109.  Williams,  J. 
All  the  cases  are  collected  in  Mr.  Lumley's  book  («)'■',  which  is  very  accurate  ;  but  no 
trace  is  to  be  found  of  this  having  ever  been  set  up  as  an  answer  to  an  action  on  the 
deed.]  All  the  cases  certainl}^  appear  to  have  been  under  the  6th  section  of  the 
statute. 

Then,  as  to  the  count  for  the  consideration, — no  doubt,  where  the  annuity  deed 
is  set  aside,  the  ordinary  course  is,  to  order  the  consideration  to  be  returned.  But 
the  defendant  was  not  the  person  who  received  the  money  :  he  was  merely  a  surety 
for  payment  of  the  annuity.  The  first  agreement  proposed  to  make  Bennet  the 
principal  and  the  Messis.  \Villiams  the  sureties  ;  but  this  was  objected  to  b\'  the 
solicitors  for  the  grantors,  who  prejjared  the  secoml  agreement,  which  though  not 
signed  by  the  parties,  was  ultimately  acted  on  as  the  basis  of  the  transaction.  In 
Straton  v.  liastaU,  2  T.  K.  3G6,  it  was  held  that,  where  an  arnnn'ty-bond  granted  liy 
two  lieeomes  void  by  the  neglect  of  the  grantee  in  not  registering  a  memorial  under 
the  statute,  he  cannot  recover  back  any  part  of  the  consideration  money  from  the  one 
wh(j  was  known  to  be  only  a  surety  for  the  other,  and  had  not  in  truth  received  any 

(a)'  ^\'liich  enacts,  "  that,  if  any  part  of  the  consideration  for  the  purchase  of  any 
such  aiuuiity  or  rent-charge  shall  be  returneii  to  the  penson  advancing  the  same  ;  or, 
in  case  such  consideration,  or  any  part  of  it,  shall  be  paid  in  notes,  if  any  of  the  notes, 
with  the  privity  and  consent  of  the  person  advancing  the  same,  shall  not  be  paid  when 
due,  or  shall  be  cancelled  or  destroyed  without  being  first  paid  ;  or,  if  such  considera- 
tion is  expressed  to  be  paid  in  money,  but  the  same,  or  any  part  of  it,  shall  be  paid  in 
goods  ;  or,  if  the  consideration,  or  any  part  of  it,  shall  be  retjiined  on  pretence  of 
answering  the  future  payments  of  the  annuity  or  rcnt^charge,  or  any  other  pretence  ; 
in  all  and  every  the  aforesaid  cases  it  shall  be  lawful  for  the  person  by  whom  the 
arnuiitv  or  rent-chai'ge  is  made  payable,  or  whose  property  i.s  lial)lc  to  be  charged  or 
all'cctcd  thereby,  to  apply  to  the  court  in  which  any  action  shall  be  brouglit  for 
|)ayiiienl  of  the  annuit}'  or  rent-charge,  or  judgment  entered,  by  motion,  to  stay  pro- 
ceedings on  the  action  or  judgment;  and,  if  it  shall  appear  to  the  court  that  such 
practices  as  aforesaid,  or  any  of  them,  iiave  been  used,  it  shall  and  may  be  lawful  for 
the  court  to  order  every  deed,  bond,  instrument,  or  other  assiu'aiice  whcrel)y  the 
annuity  or  rent-charge  is  secured,  to  be  cancelled,  and  tin;  judgment,  if  any  has  iieen 
entered,  to  be  vacated." 

{aY  Lumley's  Life  Annuities  and  Kent  Charges,  149,  et  seq. 

C.  P.  XIX.— 30 
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part  of  it,  notwitlistandiiig  they  both  joined  in  signing  a  receipt  for  it.  [Erie,  C.  J. 
This  point  only  becomes  material  if  the  deed  be  held  void.  We  will  hear  you  upon  it 
if  necessary.] 

The  transaction  was  clearly  an  evasion  of  the  iisurj'  laws.  In  Doe  d.  Titfonl  v. 
Cluimhers,  4  Campb.  1,  it  was  held  that  an  agreement,  that,  upon  the  advance  of  a  sum 
of  money  by  B.  to  A.,  A.  should  assign  to  B.  the  lease  of  premises  of  greater  value, 
with  a  power  of  redemption  on  re-payment  of  the  money,  and  that  in  the  meantime 
B.  should  grant  A.  an  underlease  of  the  [547]  premises  at  a  greater  rent  than  the 
legal  interest  of  the  money, — A.  insuring  the  premises  and  paying  the  ground-rent 
and  taxes, — was  usurious,  and  the  assignment  of  the  lease  executed  under  such 
agreement  void.  Lord  Ellenborough  said:  "The  question  here  is  whether  this 
transaction  was  a  contrivance  to  receive  usurious  interest  for  the  loan  of  monej'.  The 
defendant  actually  received  251.  a  year  beyond  the  legal  interest  of  money.  Therefore, 
if  the  assignment  was  intended  as  a  security  for  the  advance,  and  no  as  a  puichase 
of  the  lease,  it  is  void.  Had  there  l)een  a  stipulation,  that,  upon  the  redemption,  the 
701.  a  year  should  be  brought  into  account,  and  interest  in  that  case  only  taken  at 
451.,  the  cflect  might  have  been  different.  But,  as  the  deeds  really  stand,  the 
defendant,  had  the  premises  been  redeemed,  would  have  received  701.  a  year  as 
interest  upon  the  9001.  advanced.  If  he  ran  any  risk,  or  the  re-payment  of  the 
principal  was  liable  to  any  contingency,  there  would  be  no  usury  :  but  I  see  no  risk 
or  contingency  involved  in  the  transaction,  except  the  solvency  of  the  borrower.  The 
latter  was  to  insure  the  premises,  to  keep  them  in  repair,  to  pay  the  ground-rent  and 
all  taxes.  The  covenant  with  regard  to  the  property-tax  is  void  ;  but  it  shews  the 
nature  of  the  transaction.  In  short,  the  defendant  advanced  the  money  by  way  of 
loan  :  it  was  in  contemplation  of  both  parties  that  this  should  be  repaid  ;  it  was  never  put 
ill  hazard  ;  and  interest  above  the  rate  of  51.  per  cent,  was  to  be  paid  for  the  forbearance. 
The  assignment  executed  in  pursuance  of  this  agreement  is  therefore  void."  Doe  d. 
Grimes  v.  Gooch,  3  B.  &  Aid.  6()4,  is  to  the  same  effect.  There,  a  builder,  having  taken 
ground  on  a  building  lease  at  the  ground-rent  of  1081.,  assigned  over  his  lease  to  A. 
for  a  sum  considerably  exceeding  the  then  value  of  the  premises,  and  at  the  same 
time  took  a  lease  from  A.  at  [548]  an  increased  rent  of  3951.,  and  containing  the  same 
covenants  for  building  as  the  original  lease,  together  with  a  stipulation  that  he  should 
be  allowed  to  re-purchase  the  lease  at  the  same  sum  for  which  it  was  assigned  by  him 
to  A.:  and  it  was  held,  that,  under  these  circumstances,  it  was  properly  left  to  the 
jury  to  say  whether  this  was  a  purchase  or  an  usurious  loan  ;  and,  the  jur}'  having 
found  it  to  be  the  latter,  the  court  refused  to  disturb  the  \'erdict.  In  ChtUiiiffuviih  v. 
ChiUin/jwoiih,  S  Simons,  404,  A.  applied  to  B.  to  lend  him  4001.  on  mortgage  of  certain 
leasehold  houses,  but  B.  refused  :  it  was  then  agi'eed  that  A.,  in  consideration  of  the 
4001.,  should  grant  to  B.  two  annuities  of  211.  each,  for  forty  years,  to  be  issuing  out 
of  the  houses  ;  and  was  it  held  that  the  transaction  was  usurious.  In  Kenri;/  v.  Lynch, 
8  Irish  Equity  Reports,  207, — where  the  question  was  whether  an  annuity  for  a  term 
of  years  certain,  which  would  within  the  term  repay  the  puichase-money  and  more 
than  legal  interest  upon  it,  was  usui'ious, — the  Lord  Chancellor  (Sir  E.  Sugden)  says : 
"There  is  no  doubt  that  if  the  deed  is  a  shift  for  the  purpose  of  evading  the  statute, 
and  the  jury  come  to  that  conclusion,  it  would  be  void  ;  for,  it  is  not  the  form,  but 
the  sulistance  of  the  transaction  that  would  be  regarded."  The  question  is,  was  this 
a  device  whereby  the  lender  was  to  obtain  from  the  borrowers  more  than  5  per  cent, 
interest,  without  the  principal  sum  being  jeopardized.  There  is  no  case  where  the 
transaction  has  been  upheld,  where  there  has  been  a  stipulation  that  the  borrower 
.should  pay  premiums  of  insurance.  [Williams,  J.  Several.  Erie,  C.  J.  It  is  (juite 
immaterial  out  of  whose  pocket  the  premiums  come.]  Where  is  the  lisk  ?  [Erie,  C.  J. 
In  Ei  parte  Xiiifih,  7  Bingh.  150,  4  M.  &  P.  793,  this  court  refused  to  set  aside  a  warrant 
of  attoi'ney  given  to  secure  an  annuity  granted  on  [549]  four  lives,  with  a  covenant 
on  the  part  of  the  grantor  to  insure  the  principal  sum  within  thirty  da3's  after  the 
expiration  of  the  third  life.  It  was  urged  that  it  was  a  usurious  contract,  for  the 
principal  was  never  risked.  But  the  court  held  that  it  did  not  appear  to  be  a  loan, 
but  that  the  hazard  was  considerable  ;  that,  even  if  the  insurance  were  effected,  there 
are  clauses  in  policies  which  induce  considerable  hazard  ;  and  that  the  mode  of  re- 
payment was  too  precarious  for  the  court  to  say  the  parties  intended  a  loan.  They 
therefore  dismissed  the  rule  for  setting  aside  the  wari'aut  of  attorney,  with  costs. 
The  grantor,  however,  tried  the  question  again  in  the  court  of  Exchequer, — lloUund 
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V.  I'clham,  1  C.  &  J.  575,  1  Tyrvvh.  438, — by  pleading  that  the  agreement  was 
usurious,  to  an  action  of  covenant  on  the  annuity  deed.  But,  after  argument,  that 
court  held,  agreeably  with  the  decision  of  this  court,  that  the  covenant  for  the 
insurance  did  not  make  the  transaction  usurious.  The  argument  of  Mi-.  Comyn  was 
adopted,  that  it  can  make  no  dift'crencc  whether  the  grantor  pay  the  insurance,  and 
therefore  his  annual  payment  lie  less,  or  the  grantee,  and  then  the  annual  payment 
will  be  higher. 

Lush,  Q.  C,  in  reply,  was  stopped  by  the  court. 

Em.E,  C.  J.  I  am  of  opinion  that  none  of  tlic  objections  which  have  been  urged 
in  this  case  can  be  sustained,  and  therefore  that  our  judgment  must  be  for  the 
plaintiff.  We  are  not  to  regard  this  case  as  if  it  came  before  us  upon  a  motion  under 
the  Gth  sectioTi  of  the  5.3  G.  3,  c.  141,  to  set  aside  the  annuity  :  but  the  question  is 
whether  any  of  the  points  urged  afl'ord  a  defence  to  an  action  upon  the  deed.  The 
statutes  requiring  a  memorial  of  eveiy  grant  of  annuity  to  be  inrolled,  and  rendering 
the  securities  void  foi'  non-[550]-compliance,  have  been  very  much  considered  :  but 
most  of  the  objections  from  time  to  time  brought  forwai'd  have  been  found  to  be  un- 
tenable. The  statute  (s.  2)  amongst  other  things,  require?  the  memorial  to  contain 
"  the  names  of  all  the  witnesses  "  to  the  deed  or  other  instrument  whereby  ihe  annuity 
is  granted.  Here,  the  names  of  the  witnesses  are  inserted  with  initials  for  their 
Christian  names,  as  they  appeared  in  the  deed  itself.  This  defect,  if  defect  it  was,  is 
cured  by  the  statute  7  G.  4,  c.  75.  Then  it  appears  that  there  were  two  attesting 
witnesses  to  the  deed,  and  that  two  of  the  parties  to  the  transaction  had  signed  the 
deed  in  such  a  manner  as  to  induce  the  cleik  who  drew  the  memorial  to  suppose  that 
they  were  witnesses,  and  so  the  memorial  gave  the  names  of  four  persons  as  witnesses 
attesting  the  execution  of  the  deed.  I  think  the  reasoning  of  the  case  before  Vice- 
Chancellor  Shadwell  is  wholly  inapplicable  to  the  pi'esent.  The  opinion  there  expressed 
may  be  said  to  be  e.xtrajudical.  Circumstances  might  no  doubt  arise  which  would 
bring  a  case  within  that  dictum.  Lint,  here,  the  insertion  of  the  two  additional  names 
was  a  mei'e  blundci'  of  the  clerk,  and  does  not  come  within  the  ground  relied  on  in 
that  case. 

Upon  the  next  point,  much  argument  has  been  addressed  to  us  which  would  have 
been  very  cogent  if  this  had  been  a  motion  to  set  aside  the  securities.  The  question 
is  whether  the  memorial  truly  states  the  consideration  paid  for  the  ainmity.  It 
appears  from  the  case  that  the  sum  agreed  to  be  paid  for  the  annuity  was  40001.,  and 
that  that  sum  was  handed  over  to  the  giantors,  though  with  a  perfect  expectation  on 
the  part  of  the  grantee's  solicitor  that  4001.  of  the  money  would  be  handed  back  to 
him  for  his  services  in  procuring  the  money,  and  for  the  expenses  of  picparing  the 
securities,  together  with  a  sum  [551]  paid  for  the  lirst  yeai''s  premium  on  the  insurance 
of  the  lif(!  of  Mr.  Bennct.  1  am  (;t'  ()])inion  that  the  true  consideration  was  40001., 
and  tiiat  that  sum  was  paid  if  it  ever  passed  into  the  legal  possession  of  the  grantors 
or  their  agent.  It  appears  that  the  full  sum  did  so  pa.ss  into  the  hands  of  the  grantors, 
so  that  no  one  had  a  light  to  intercept  any  portion  of  it.  It  appears,  however,  that 
the  money  was  paid  under  an  ariangcment  that  4001.  should  l)e  retui'ned  for  the 
purpose  before  mentioned,  and  a  further  sum  for  the  first  year's  premium.  Tliere 
are  many  cases  which  seem  to  shew  that  that  would  be  a  breach  of  the  statute  of 
which  the  grantors  might  have  availed  themselves  by  motion  under  s.  6.  But  that 
(|uestion  is  not  now  before  us.     I  think  it  affords  no  defence  to  this  action. 

The  point  mainly  urged  on  the  part  of  the  defendant  was,  that  this  was  a  usurious 
transaction.  A  loan  for  more  than  5  ])er  cent,  interest  secured  upon  land  is  still  void 
for  usury  :  but,  if  the  principal  sum  is  not  secured  upoTi  huid,  the  usur}'  laws  have  no 
applic.ition.  Here,  the  principal  money  was  not  seemed  u])ou  land.  The  grantors 
sti])ulate  for  the  payment  of  an  annuity,  and  the  jiayment  of  that  is  secured  on  the 
land,  but  not  the  principal.  It  is  .said  that  this  is  only  a  cover  and  device  to  evade 
the  usury  law.s,  because  the  grantors  covenant  for  the  payment  of  the  aniniity  for  a 
period  of  sixty  years,  and  part  of  the  security  was  an  insurance  on  the  life  of  one  of 
them,  and  the  grantors  contract  to  pay  the  premiums,  and  so  the  principal  is  never 
put  in  jeopardy.  No  doubt,  the  risk  is  extremely  small :  Ijut  it  cannot  be  said  that 
there  is  none.  'I'he  insuianee  otlice  might  become  insolvent,  or  the  policy  might 
become  unavailing  by  reason  of  some  of  the  many  circumstances  by  which  policies  are 
vitiated.  It  seems  to  me  that  there  is  no  foundation  for  the  [552]  objection.  The 
law  prohibits  the  securing  an  advance  of  money  upon  lantl  al  .i  higher  rate  of  interest 
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than  5  per  cent.  :  and  parties  must  take  care  not  to  violate  the  law.  But  it  is  a  mis- 
application of  language  to  call  a  transaction  like  this  a  device  to  evade  the  law.  It  is 
rather  a  case  where  the  parties  have  obeyed  the  pi'ohibition  of  the  law,  by  taking  a 
security  which  is  outside  of  the  prohibition.  Upon  the  whole,  I  am  unable  to  find 
any  objection  which  ought  to  prevent  the  plaintiff'  from  recovering  in  this  action. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  As  to  the  formal  objection, — 
the  only  one  which  really  gives  rise  to  any  difficulty, — that  the  memorial  contains  the 
names  of  two  persons  as  witnesses  whose  names  do  not  appear  as  witnesses  on  the 
deed,  the  case  differs  materially  from  that  of  Gibbs  v.  Hooper,  9  Simons,  89,  where  Sir 
L.  Shadwell,  V.  C,  intimated  an  opinion  that  there  may  be  cases  where  the  addition 
of  names  might  be  fatal.  Here,  the  addition  of  the  names  of  the  two  Williamses  in 
the  column  in  which  the  names  of  the  witnesses  ought  to  have  been  in.serted,  was  due 
to  a  transparent  blunder,  the  clerk  who  copied  the  names  mistaking  for  witnesses  two 
of  the  parties  to  the  deed.  I  think  such  a  mere  blunder  ought  not  to  be  allowed  to 
invalidate  the  transaction. 

As  to  the  more  substantial  objection, — that  the  real  consideration  is  not  truly  stated 
in  the  memorial, — it  is  contended  the  transaction  is  not  correctly  described  as  an 
advance  of  40001.,  inasmuch  as  4001.  of  it  was  returned  to  the  solicitor  who  acted  for 
the  grantee,  for  procuration  money  and  expenses,  and  a  further  sum  for  the  premium 
of  insurance  on  Mr.  Bennet's  life.  There  are  several  cases  in  this  court  where  the 
misconduct  of  the  agent  of  the  grantee  in  extorting  an  exorbitant  sum  for  his  charges, 
has  been  held  good  ground  for  setting  aside  [553]  the  annuity,  though  knowledge  of 
the  fact  had  not  been  brought  home  to  the  grantee  himself.  But  it  does  not  follow 
that  it  would  afford  a  defence  to  an  action  on  the  deed.  It  is  admitted  that  no  instance 
can  be  found  of  a  defence  of  that  sort  having  been  set  up ;  and  I  am  not  inclined  to 
establish  a  precedent  for  it. 

As  to  the  last  point, — that  the  transaction  was  void  as  being  an  evasion  of  the 
laws  against  usury.  No  doubt,  in  one  sense,  granting  annuities  is  an  evasion  of  the 
usury  laws.  But  parties  are  entitled  to  evade  the  law.  A  man  is  guilty  of  no  offence 
who  so  conducts  his  affairs  as  not  to  infringe  an  act  of  parliament.  I  see  no  objection 
to  an  evasion  of  the  law  in  that  sense.  The  usury  laws  do  not  apply  where  the  principal 
is  put  in  jeopard}'.  Here  the  principal  was  put  in  jeopardy.  Reliance  was  placed 
upon  the  covenant  to  insure  Beimet's  life,  as  shewing  that  the  grantee  incurred  no 
risk  of  losing  his  principal.  But  still  there  is  always  a  risk  that  the  policy  may  turn 
out  to  be  unproductive. 

WiLLE.s,  J.  I  am  of  the  same  opinion.  As  to  the  witnesses,  it  is  perfectly  obvious 
on  looking  at  the  memorial  that  the  addition  of  the  names  of  the  two  Williamses  was 
a  mere  blunder.  Nobody  could  l)e  misled  by  it,  and  therefore  the  case  Gihhs  v.  Hooper 
does  not  apply.  As  to  the  statement  of  the  consideration, — it  is  said  that  the  40001. 
was  not  the  amount  really  ad\'anced,  but  that  sum  less  10  per  cent,  for  procuiation 
money  and  expenses,  and  the  year's  premium.  As  to  that,  the  ruling  of  the  Chief 
Justice  in  Hill  v.  For,  4  Hurlst.  &  N.  359,  confirmed  by  the  Ivxchequer  Chamber,  is 
precisely  in  point.  The  statute  53  G.  3,  c.  141,  makes  a  distinction  between  return 
and  retainer.  Where  part  of  the  consideration  money  has  [554]  been  returned,  the 
court  may,  under  s.  6,  ordei'  the  securities  to  be  set  aside  upon  terms.  That  was  the 
case  of  JVilliamtiim  v.  GooUi,  1  Bingh.  234,  8  J.  B.  Moore,  109.  Then  it  is  said  that 
the  tiansaction  was  void  on  the  ground  of  usury,  inasmuch  as  this  was  a  shift  or  device 
to  enable  the  grantee  to  obtain  greater  interest  than  5  per  cent,  secured  upon  land. 
As  an  illustration  of  what  has  been  said  by  my  Brother  Williams  on  this  point, — 
suppose  a  loan  of  1001.  to  be  contracted  for,  of  which  501.  was  to  be  recei\ed  in  coals 
or  a  horse  or  some  other  commodity  or  chattel  intrinsically  worth  51.  only.  That 
would  be  a  mere  shift  to  obtain  usurious  interest,  and  would  be  a  case  within  the 
statute.  It  is  clearly  established,  that,  where  the  principal  is  put  in  jeopardy,  the 
case  is  unaffected  by  the  statutes  against  usury. 

Keating,  J.  For  the  reasons  already  given,  I  entirely  concur  in  the  judgments 
pronounced  by  my  Lord  and  two  learned  Brothers. 

Judgment  for  the  plaintiff  on  the  first  count ;  for  the  defendant  on  the  second. 
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[555]     HoNESS  AND  Another  v.  Stubbs.     Jan.  20th,  1860. 

To  a  declaration  containing  thi'ee  couuts  for  three  distinct  libels,  the  court  refused  to 
allow  the  defendant  to  plead  one  general  plea  of  justification. 

This  was  an  action  for  a  libel.  The  declaration  contained  three  counts  for  three 
separate  libels  charging  the  plaintiffs  with  swindling,  and  alleging  special  damage. 

The  defendants,  in  order  to  avoid  the  necessity  of  pleading  a  multiplicity  of  pleas, 
were  desirous  of  pleading  one  general  justification  to  the  whole  declaration,  and  for 
this  purpose  ap])lied  to  Byles,  J.,  at  Chambers,  for  leave.  The  learned  judge,  however, 
declined  to  make  the  order,  but  referred  the  defendant  to  the  court. 

(ii'aut  now  moved  accordingly.  He  submitted  that  the  course  proposed  would  save 
much  needless  expense,  and  offered  to  deliver  to  the  plaintiffs  full  particulars  of  the 
intended  defence. 

Williams,  J.  The  difficulty  is  thi.s, — if  you  set  out  in  your  pleas  the  facts  upon 
which  you  rely,  the  court  has  an  opportunity  of  judging  whether  they  do  amount  to 
a  justification  or  not;  whereas,  by  the  course  proposed,  you  prevent  the  matter  from 
getting  on  the  record  at  all. 

Ekle,  C.  J.,  and  Willes,  J.,  concurring, 

Kule  refused. 

[556]     PowLE  V.  Gandy.     Jan.  2 1st,  1860. 

The  3  &  i  Vict.  c.  24,  s.  2,  is  not  repealed  by  the  13  &  14  Vict.  c.  61,  ss.  11,  12. 
Therefore,  where,  in  an  action  of  tort,  the  plaintiff  recovered  less  than  40s.  damages, 
— Held,  that  a  certificate  under  the  12th  section  of  the  last-mentioned  act,  that  it 
appeared  to  the  judge  at  the  tiial  that  there  was  a  sufficient  reason  for  bringing  the 
action  in  the  superior  court,  did  not  entitle  him  to  recover  costs. 

This  was  an  action  to  recover  damages  from  the  defendant  for  an  injury  sustained 
by  the  plaintiffs  vessel  from  a  collision  with  a  vessel  of  the  defendant's  in  the  river 
Thames.     Plea,  not  guilty. 

The  cause  was  by  arrangement  tried  befoi-e  the  secondary  of  London,  when  the 
jury  returned  a  verdict  for  the  plaintiff,  damages  10s.,  and  the  secondary,  upon  the 
application  of  the  plaintiff's  counsel,  certified,  under  the  13  &  14  Vict.  c.  61,  s.  12, 
that  it  appear'cd  t,o  him  at  the  trial  that  there  was  a  suflicicnt  reason  for  bringing  the 
action  in  the  court  in  which  it  was  brought.  The  |)laintiff's  costs  having  accordingly 
been  ta.\ed  and  allowed, 

Jacob,  on  a  formei'  day  in  this  term,  obtained  a  rule  m'si  for  a  review  of  the  taxation, 
on  the  ground,  that,  in  the  absence  of  a  certificate  under  the  3  &  4  Vict.  c.  24,  s.  2, 
which  he  submitted  was  not  repealed  by  the  1  3  &  14  Vict.  c.  6f,  ss.  11,  12,  the  plaintiff, 
liaxing  lecovcred  less  than  40s.,  was  not  entitled  to  costs. 

I'carce  now  shewed  cause.  The  plaintiff,  it  is  submitted,  is  entitled  to  his  costs, 
by  virtue  of  the  certiiieate  given  at  the  trial.  I'hc  11th  section  of  the  13  &  14  Vict, 
c.  61,  enacts,  that,  "  if  in  any  action  commenced  after  the  passing  of  this  act  in  an}'  of 
Hei-  Majesty's  superior  courts  of  record,  in  covenant,  debt,  detinue,  or  assumpsit,  not 
being  an  action  for  breach  of  pi'omise  of  marri.-igo,  the  ])laintill'  shall  recover  a  sum  not 
cxceciliiig  201.,  or  if,  in  anv  action  coinnicnced  after  the  jjassing  of  this  act  in  any  of 
[557]  Her  Majesty's  superior  courts  of  record,  in  trespass,  trover,  or  case,  not  being 
ail  action  for  malicious  prosecution,  or  for  libel,  oi-  for  slander,  or  for  criminal  convcr.sa- 
tion,  or  for  seduction,  the  plaintiff  shall  recover  a  sum  not  exceeding  51.,  the  plaiutili' 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs,  except  in  the  cases  hciriii- 
aft(!r  ])i-ovided,  and  except  in  the  case  of  a  judgment  by  default  («) ;  and  it  shall  not 
be  ni'ccssary  to  enter  any  suggestion  on  the  record  to  deprive  such  plaintiff  of  costs, 
nor  shall  any  such  plaintiff  be  entitled  to  costs  by  reason  of  any  privilege  Jis  attorney 
or  oHicer  of  such  court  or  otherwise."  'I  hen  comes  the  12th  section,  which  provides 
and  enacts,  "  that,  if  the  plaintiff  shall  in  any  such  action  as  aforesaid  recover  a  sum 
less  than  the  sum  in  that  behalf  hereinbefore  mentioned,  by  \'crdict,  and  the  judge  or 
otiier  [)residing  oliicer  before  whom  such  verdict  shall  be  obtained  shall  certify'  on  the 

(a)  See  19  &  20  Vict.  c.  108  s.  30. 
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back  of  the  record  that  it  appeared  to  him  at  the  trial  that  the  cause  of  action  was  one 
for  which  a  plaint  could  not  have  been  entered  in  any  such  county-court  as  aforesaid, 
or  that  it  appeared  to  him  at  the  trial  that  there  was  a  sufficient  reason  for  bringing 
the  said  action  in  the  court  in  which  the  said  action  was  brought,  the  plaintiff  in  such 
case  shall  have  the  same  judgment  to  recover  his  costs  that  ho  would  have  had  if  this 
act  had  not  been  passed."  A  certificate  under  this  section  clearly  entitles  the  plaintiff 
to  costs. 

Jacob,  in  support  of  the  rule.  The  2nd  section  of  the  3  &  4  Vict.  c.  24,  clearly 
disentitles  the  plaintiff  to  costs,  unless  there  is  a  certificate  such  as  is  provided  for  by 
that  section.  The  words  are,  "  If  the  plaintiff  in  any  action  of  trespass  or  trespass 
on  the  case  brought  or  to  be  brought  in  any  of  Her  Majesty's  courts  at  Westminster, 
[558]  &e.,  shall  recover  by  the  verdict  of  a  jury  less  damages  than  40s.,  such  plaintiff 
shall  not  be  entitled  to  recover  or  obtain  from  the  defendant  in  respect  of  such  verdict 
any  costs  whatever,  whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or  judg- 
ment shall  have  passed  by  default,  unless  the  judge  or  presiding  officer  before  whom 
such  verdict  shall  be  olitained  shall  immediately  afterwards  certify  on  the  back  of  the 
record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought 
to  try  a  right  besides  the  mere  right  to  recover  damages  for  the  trespass  or  grievance 
for  which  the  action  shall  have  been  brought,  or  that  the  trespass  or  grievance  in 
respect  of  which  the  action  was  brought  was  wilful  and  malicious." 

WiLLES,  J.(rt).  I  think  that  section  is  conclusive,  and  that  this  rule  must  be 
made  absolute.  The  substantial  question  is,  whether  the  3  &  4  Vict.  c.  24,  s.  2,  which 
was  passed  for  the  discouragement  of  trifling  and  frivolous  suits,  is  repealed  by  the 

13  &  14  Vict.  c.  61,  s.  12.  This  action  is  founded  on  a  wrong  within  the  description 
of  those  mentioned  in  the  2nd  section  of  the  3  &  4  Vict.  c.  24,  and,  consequently, 
apart  from  the  county-court  act  the  verdict  being  for  a  less  sum  than  40s..  in  the 
al3sence  of  a  certificate  that  the  action  was  brought  to  try  a  right  besides  the  mere 
right  to  recover  damages,  or  that  the  grievance  for  which  the  action  is  brought  was 
wilful  and  malicious,  the  plaintiff  is  not  entitled  to  costs.     Then  comes  the   13  & 

14  Vict.  c.  61.  Now,  when  the  scope  and  object  of  that  statute  are  considered,  it  will 
plainly  appear  that  it  was  not  intended  to  repeal  Lord  Denman's  Act.  The  object 
of  the  county-court  act  was,  to  enforce  the  bringing  in  the  county  court  all  actions 
for  wrongs  (save  certain  excepted  ones)  which  a  jurv  might  esti-[559]-mate  at  a  sum 
not  exceeding  51.  :  and,  in  order  to  bring  about  that,  the  11th  section  deprives  the 
plaintiff  of  costs  where  he  brings  his  action  in  the  superior  court.  The  legislature, 
therefore,  are  dealing  with  cases  in  which  but  for  that  act  the  plaintiff"  would  have 
been  entitled  to  costs,  and  are  not  at  all  dealing  with  cases  provided  foi'  by  the  3  & 
4  Vict.  c.  24.  Perhaps  even  that  reasoning  is  unnecessary  ;  for,  the  11th  section  of 
the  county-court  act  says  that  a  plaintiff  recovering  in  a  superior  court  a  sum  not 
exceeding  51.  in  an  action  of  tort  over  which  the  county-court  has  jurisdiction,  shall 
have  no  costs;  and  then  the  12th  section  gives  a  right  to  costs  in  these  terms, — 
"  Pi-ovided  that  if  the  plaintiff"  shall  in  .any  such  action  as  aforesaid  recover  a  sum  less 
than  the  sum  in  that  behalf  hereinbefore  mentioned,  by  verdict,  and  the  judge  or 
other  presiding  officer  before  whom  such  verdict  shall  be  obtained  .shall  certify  on  the 
back  of  the  record  that  it  appeared  to  him  at  the  trial  that  the  cause  of  action  was  one 
for  which  a  plaint  could  not  have  beci  entered  in  any  such  county-court  as  aforesaid, 
or  that  it  appeared  to  him  at  the  trial  that  there  was  a  suthcient  reason  for  bringing 
the  .said  action  in  the  court  in  which  such  action  was  Ijrought,  the  plaintiff  in  such 
case  shall  have  the  same  judgment  to  recover  his  costs  that  he  would  have  had  if 
this  act  had  not  beci  passed."  This  statute  does  not  aft'ect  to  repeal  the  formei-. 
The  rule  to  set  aside  the  taxation  of  costs,  which  has  taken  place  per  incui'iam,  and 
to  amend  the  judgment  by  striking  out  the  award  of  costs,  must  therefore  be  made 
absolute. 

Byles,  J.  I  am  of  the  sa-i^e  opinion.  There  were  two  obstacles  in  the  way  of 
the  plaintiff's  icco\ei ing  any  costs  in  this  case,  —one,  the  statute  3  &  4  Vict.  c.  24, 
s.  2,  which  provides  that  the  plaintiff  in  an  action  of  trespass  or  trespass  on  the  case 
shall  not  be  [560]  entitled  to  anj'  costs,  where  the  damages  recovered  are  less  than 
40s.,  unless  the  judge  or  presiding  officer  shall  certify  on  the  back  of  the  record  in  the 
manner  therein  mentioned, — the  other,  the  13  ife  14  Vict.  c.  61,  ss.   11,   12,  which 

(a)  Erie,  C.  J.,  and  Williams,  J.,  were  absent. 
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provide  that  plaintiffs  recovering  in  the  superior  courts  sums  not  exceeding  201.  in 
actions  of  contract,  or  51.  in  actions  of  tort  over  which  the  county-court  has  jurisdic- 
tion, shall  have  no  costs,  unless  the  judge  or  other  presiding  officer  shall  certify  on  the 
bade  of  the  record  that  it  appeared  to  him  at  the  trial  that  there  was  a  sufficient  reason 
for  bringing  the  action  in  the  superior  court.  Now,  the  second  obstacle,  viz.  the 
enactment  contained  in  the  11th  section  of  the  13  &  14  Vict.  c.  61,  is  removed  by 
the  certificate  which  the  secondary  has  given  under  s.  12.  But  that  still  leaves  the 
other  obstacle  in  the  way  of  the  plaintitt';  and  not  only  so,  but  it  fortifies  the  diffi- 
culty. I  am  clearly  of  opinion  that  this  is  not  a  case  in  which  the  plaintitt"  is  entitled 
to  costs  (a). 

Eule  absolute  (h). 

[561]     Christie  v.  Borelly.     Jan.  17th,  1S60. 

[S.  C.  29  L.  J.  C.  P.  153;  6  Jur.  N.  S.  324  ;  8  W.  R.  542.] 

The  declaration  alleged,  that,  in  consideration  that  the  plaintiff  guaranteed  to  the 
defendant  that  two  bills  of  exchange  of  1001.  and  621.,  drawn  by  A.  &  Co.  upon  B. 
&  Co.,  and  both  due  on  the  23rd  of  .lanuary,  1859,  would  be  paid  by  B.  &  Co. 
when  due,  the  defendant,  in  I'etnrn,  guaranteed  to  the  plaintitt'  the  repayment  of 
3001.  towards  the  payment  of  goods  which  C.  had  ordered  and  was  about  to  receive 
from  the  plaintitt'.  It  then  averred  a  general  performance  of  all  conditions  precedent 
by  the  plaintitt',  that  the  two  bills  were  duly  paid  by  B.  &  Co.  wheu  due,  that  the 
goods  were  delivered  to  C,  and  that  C.  had  failed  to  pay  for  them  ;  and  assigned 
for  l)reach  non-payment  of  the  3001.  or  any  part  thereof  by  the  defendant. — Pica, 
that,  although  the  said  sum  of  3001.,  re-payment  whereof  the  defendant  guaranteed 
to  the  plaintitt',  was  not  by  the  terms  of  C.'s  order  payable  until  after  the  two  bills 
became  due,  as  the  plaintitt' and  defendant  at  the  time  of  the  making  of  the  mutual 
agreement  and  guarantees  well  knew  ;  yet  the  said  two  bills  were  not  duly  or  at 
any  time  paid  by  B  &  Co.,  of  which  the  plaintitt'  had  due  notice,  but  never  at  any 
time  paid  oi'  retired  the  said  bills: — Held,  on  motion  foi'  judgment  non  obstante 
veredicto,  that  the  jjerformance  of  the  plaintitt"s  promise  to  pay  the  two  bills  was 
not  a  condition  precedent  to  his  right  to  sue  the  defendant  for  non-i)ayment  of  the 
3001.,  and  consequently  that  the  plea  was  no  answer. 

This  was  an  action  for  an  alleged  breach  of  a  guarantee. 

The  first  count  of  the  declaration  stated,  that,  in  consideration  that  the  plaintitt' 
guaranteed  to  the  defendant  that  two  bills  of  exchange  of  1001.  and  621.,  both  drawn 
by  Messrs.  C.  W.  Oliver  &  Co.  upon  Messrs.  Owen  &  Co.,  75  Lower  Thames  Street, 
and  both  due  on  the  23rd  of  January,  1859,  would  be  paid  and  retired  by  the  said 
Messrs.  Owen  &  Co.  when  due,  the  defendant,  in  return,  engaged  and  guaranteed  to 
the  ])laiutitt'  the  re-payment  of  the  sum  of  3001.  towards  the  payment  of  Scotch 
whiskies,  as  follows, — 6  puncheons,  5  hogsheads,  4  i(uarter-casks  Auehtertool,  2 
puncheons,  5  hogsheads,  8  (juarter-casks  Audertou,  which  Mr.  B.  Fisse,  of  Norris 
Street,  had  oidered  and  was  about  to  receive  fi-om  the  plaintitt':  Averment,  that  the 
plaintitt  had  [icrformed  all  things  on  his  part  to  be  done  and  ])erformcd,  in  pursuance 
of  the  said  agreement,  to  entitle  him  to  the  duo  performance  Ijy  the  defendant  of  his 

(a)  Erie,  C.  J.,  when  the  rule  was  moved,  intimated  a  strong  impression  that  the 
3  it  4  Vict.  c.  24,  s.  2,  was  not  repealed  by  the  13  &  14  Vict.  c.  61,  ss.  11,  12. 

(4)  See  the  34th  sect,  of  the  Common  l,aw  Procedure  Act,  1860,  23  &  24  Vict, 
c.  136,  which  enacts,  that,  "when  the  plaintitt'  in  any  action  for  an  alleged  wrong  in 
any  of  the  snjierior  courts  recovers  by  the  verdict  of  a  jury  less  than  51.,  Ik;  shall 
not  be  entitled  to  recover  or  obtain  from  the  defendant  anj^  costs  whatever  in  respect 
of  such  verdict,  whether  given  upon  any  issue  or  issues  tiied,  or  judgment  passed  by 
default,  in  case  the  judge  or  presiding  officer  before  whom  such  \crdict  is  obtiiined 
shall  inunediately  afterwaixls  certify  on  the  back  of  the  record,  or  on  the  writ  of  tri:d 
or  writ  of  iuipiiry,  that  the  action  was  not  really  brought  to  try  a  right  besides  the 
mere  right  to  I'ecover  damages,  au<l  that  the  trespass  or  gi'ievance  in  resjiect  of  which 
the  action  was  brought  was  not  wilful  and  malicious,  and  that  the  aetion  was  not  lit 
to  be  brought." 
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the  defendant's  pait  of  the  said  agreement  ;  that  the  said  two  bills  of  exchange  of 
1001.  and  621.  were  duly  paid  and  retired  by  the  said  Messrs.  Owen  &  Co.  when  the 
.same  became  and  were  due  and  payable  ;  that  he  the  plaintiff  deli\'ei'ed  to  the  said 
Mr.  [562]  B  Fisse  the  said  Scotch  whiskies  in  the  said  agreement  hereinliefore  men- 
tioned ;  and  that  the  said  Mr.  B,  Fisse,  although  requested  to  pay  the  said  amount 
of  3001.  towards  the  payment  of  the  said  Scotch  whiskies,  had  not  paid  for  the  said 
Scotch  whiskies,  nor  the  said  sum  of  3001.  or  any  part  thereof,  and  the  same  still 
remained  wholly  due  and  unpaid  :  Breach,  that  the  defendant  had  disregarded  and 
broken  his  said  promise,  in  this  that  he  had  not  paid  or  caused  to  be  paid  to  the  plain- 
tiff the  said  sum  of  3001.  or  an\'  part  thereof,  but,  on  the  contrary  thereof,  wholly 
neglected  and  refused  so  to  do. 

Second  plea  (to  the  first  count),  that,  although  the  said  debt  and  sum  of  3001.  in 
the  said  first  count  mentioned,  re-paynient  whereof  the  defendant  engaged  and 
guaranteed  to  the  plaintiff',  was  not  payable,  and  by  the  terms  of  the  said  order  of 
the  said  Mr.  B.  Fisse  was  not  payable  until  after  the  said  two  bills  drawn  by  Messrs. 
C.  W.  Olivier  &  Co.  upon  Messrs.  Owen  &  Co.,  and  guaranteed  by  the  plaintiff,  became 
due  and  payable,  as  the  plaintiff  and  the  defendant  at  the  time  of  the  making  of  the 
said  mutual  agreement  and  guarantees  well  knew  ;  yet  the  said  two  bills  of  exchange 
of  1001.  and  Gi'l.  in  the  said  first  count  mentioned  were  not  duly  or  at  any  time  paid 
or  retired  by  the  said  Messrs.  Owen  &  Co.,  of  which  the  plaintiff"  had  due  notice,  but 
never  at  any  time  paid  or  retired  the  said  bills.     Issue. 

A  verdict  having  been  found  for  the  defendant  upon  this  issue  at  the  trial  before 
Cockburn,  C.  J.,  at  the  sittings  in  London  after  last  Trinity  Term, 

Edward  James,  Q.  C.,  in  Michaelmas  Term,  moved  for  judgment  non  obstante 
veredicto.  He  submitted  that  the  question  to  be  considered  was,  whether  the  con- 
sideration for  the  defendant's  promise  was  the  [563]  agreement  of  the  plaintiff  or  the 
performance  of  it ;  for  that,  if  it  was  the  performance  that  was  the  consideration,  he 
could  not  contend  that  the  case  did  not  fall  within  the  second  rule  in  the  notes  to 
Fwdage,  v.  CoU-,  1  A\'ms  Saund.  320  b.,  to  bring  the  case  within  which  the  plea  was 
manifestly  framed  :  but  he  contended,  that,  upon  the  face  of  the  guarantee,  the  price 
of  the  whiskies  might  be  payable  immediately^  on  delivery ;  and  he  referred  to  Stavrrs 
V.  Curling,  3  N.  C.  35.5,  3  Scott,  740,  as  a  strong  authority  to  shew,  that,  where  the 
breach  may  be  compensated  in  damages,  the  court  will  so  construe  the  contract.  A 
rule  nisi  having  been  granted, 

Petersdorfi,  Seijt.,  and  Garth,  now  shewed  cause  The  performance  of  the  con- 
tract b}'  the  plaintitt',  viz.  the  payment  of  the  bills  in  case  Owen  &  Co.  did  not  pay 
them  at  maturity,  was  to  precede  the  performance  of  the  defendant's  engagement  to 
pay  the  3001.  towards  the  price  of  the  Scottish  whiskies.  Such  was  the  natural  order 
of  events,  and  such  is  the  construction  which -the  plaintift'  himself,  by  his  general 
averment  of  performance  of  all  conditions  precedent  on  his  part,  has  put  upon  the 
guarantee.  In  all  cases  of  this  description,  the  court  endeavours  to  ascertain  the 
intention  of  the  parties,  as  it  appears  on  the  face  of  the  contract  itself.  "  I'he  rule," 
says  Tindal,  C.  J.,  in  iitavers  v.  Curling,  3  N.  C.  368,  3  Scott,  754,  '  has  been  estab- 
lished by  a  long  series  of  decisions  in  modern  times,  that  the  question  whether  cove- 
nants are  to  be  held  dependent  or  independent  of  each  other  is  to  be  determined  by 
the  intention  and  meaning  of  the  parties  as  it  appears  on  the  instrument,  and  by  the 
application  of  common  sense  to  each  particular  case."  In  Johnston  v.  Nicholls,  1  0.  B. 
251,  14  Jjaw  J.,  C.  P.  151,  where  the  question  was  as  to  the  sutticiency  of  the  con- 
sideration [564]  to  support  the  promise  laid  in  the  declai'ation,  the  promise  was  thus 
alleged, — that,  in  consideration  that  the  plaintiff'  would  continue  certain  dealings 
which  they  had  had  with  Messrs.  Claridge  &  Co.,  the  defendant  promised  the  plaintiffs 
to  be  responsible  and  guarantee  them  the  payment  of  any  sums  of  money  ni  which 
Messrs.  Claridge  &  Co.  then  were,  or  at  any  time  thereafter  might  be,  indebted  to  the 
plaintiffs  in  the  course  of  such  dealings:  and  Maule,  J.,  said  (14  Law  J.,  C.  P.  156), 
— "  These  words  in  fact  amount  to  this,  that,  in  consideration  that  the  plaintiffs 
would  do  something  in  futuro,  the  defendant  promised  to  do  something  in  futuro  like- 
wise." That  is  this  \e,vy  case.  The  meaning  of  the  contract  which  the  defendant  is 
alleged  to  have  entered  into  is, — "If  you,  the  plaintiff",  will  pay  the  two  bills  drawn 
upon  Messrs.  Owen  &  Co.,  in  case  they  are  not  duly  honored  by  them,  I  will  pay 
.'iOOl.  towards  the  amount  of  thr  Scotch  whiskies  ordered  by  Fi.sse."  The  case  of 
Tliaijm  v.  Tliorpe,  1  Salk.  171,  and  the  notes  to  I'oniage  v.  Cole,  1   Wms.  Saund.  320  1>., 
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have  laid  down  certain  tests  by  which  to  ascertain  whether  performKnee  on  the  one 
side  is  a  condition  precedent  to  a  right  of  action  on  the  other.  The  first  is, — "  If  a 
day  be  appointed  for  payment  of  money  or  part  of  it,  or  for  doing  any  other  act,  and 
the  day  is  to  happen,  or  may  liappen,  before  tlie  thing  which  is  the  consideration  of 
the  money  or  other  act  is  to  be  performed,  an  action  may  be  brought  for  the  money, 
or  for  not  doing  such  other  act,  before  performance  ;  for,  it  appears  that  the  party 
relied  upon  his  i'emed\',  and  did  not  intend  to  make  the  performance  a  condition 
precedent :  and  so  it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the 
consideration  of  the  money  or  other  act."  The  present  case  does  not  come  within 
either  of  those  conditions.  The  third  is,  that,  "  when  a  day  is  appointed  for  the  pay- 
ment of  [565]  money,  &e.,  and  the  day  is  to  happen  after  the  thing  which  is  the  con- 
sideration of  the  money,  &c.  is  to  lie  performed,  no  action  can  be  maintained  for  the 
money,  &c.  before  performance."  The  thing  to  be  performed  here  is,  the  plaintiff's 
promise  to  guarantee  the  payment  of  the  bills  by  Owen  &  Co.  ;  and  that  is  to  be  per- 
formed before  the  anival  of  the  time  at  which  the  defendant's  promise  was  to  be 
redeemed.  [\\'illes,  J.,  referred  to  Bawes  v.  Croll,  G  Ellis  &  B.  :255.]  Taking  the 
contract  as  set  out  upon  the  record,  it  is  manifest  that  the  performance  of  the  con- 
tract on  the  part  of  the  plaintiff  was  to  precede  the  performance  of  the  defendant's 
contract.  [\\'illes,  J.  In  Thomas  v.  Cadwallader,  AVilles,  49G,  where  a  lessee  cove- 
nanted to  repaii',  the  lessor  allowing  and  assigning  timber  for  that  purpose,  it  was 
held  that  it  was  a  condition  precedent  to  his  right  to  sue  the  lessee  for  a  breach,  that 
the  lessor  should  find  and  assign  timber;  but  that  was  explained  by  the  Chief 
Justice  to  be  because  the  one  covenant  related  to  the  other,  and  the  lessee  could  not 
repair  until  the  timber  was  a.ssigned  to  him  for  such  repairs.  "  But,"  says  his  Lord- 
ship, "  when  two  covenants  in  a  deed  have  no  relation  to  each  other,  I  was  clearly  of 
opinion  that  the  non-performance  of  one  could  not  be  pleaded  in  bar  to  an  action 
brought  for  the  breach  of  another  covenant  in  the  same  deed  ;  and  for  this  plain 
reason  amongst  others,  that  the  damages  sustained  by  the  breach  of  one  such  covenant 
may  not  be  at  all  adequate  to  the  damages  sustained  by  the  breach  of  the  other."] 
The  distinction  between  a  partial  and  a  total  failure  of  consideration  is  noticed  in 
Franklin  \.  lililler,  4  Ad.  &  E.  599,  in  accordance  with  the  rule  laid  down  by  Lord 
Mansfield  in  Boone  v.  Ei/re,  1  H.  Bla.  273  (a).  [Williams,  J.  I  do  not  see  what 
answer  the  plaintifl'  would  have  had,  if  he  had  neglected  to  pay  [566]  the  bills  on 
Owen  &  Co.'s  default,  and  the  defendant  had  brought  an  action  against  him.] 

Grant  (foi'  James),   in   supjjort  of  the  rule,   referred  to  Glazcbrook  v.    IFoodmiu, 

8  T.  R.  ;?66.      He  was  then  stopped  by  the  court. 

Erlk,  C.  J  I  am  of  opinion  that  the  plaintiff  is  entitled  to  have  this  rule  to 
enter  judgment  for  him  non  obstante  veredicto  made  absolute.  Tiic  (juestion  is 
whether  the  pnjmises  stated  in  the  declaration  are  independent  jjromiscs  or  are 
mutually  dependent  on  each  other, — whether  the  performance  of  each  was  to  be  the 
consideration  for  the  perfor'inance  of  the  other.  It  appears  to  me  that  they  arc 
inflciicndeiit  covenants.  The  phiintilf  guarantees  that  the  bills  drawn  by  (Jlivier  & 
Co.  upon  Owen  &  Co.  shall  be  paid  by  the  acceptors  at  maturity  ;  and  the  defendant 
to  the  extent  of  3001.  guarantees  that  the  whiskies  shall  lie  paid  for  by  the  purchaser, 
Fisse.  It  appears,  therefore,  that  the  damages  for  the  breach  of  contract  on  the  one 
side  would  be  materially  dilferent  from  those  for  a  breach  on  the  other  side:  on  the 
one  side  1621.,  on  the  other  3001.  The  strong  proliability,  therefore,  as  apparent 
from  the  contract  itself,  is,  that  it  was  not  intended  that  the  ])crforraance  of  the 
stipulation  on  the  part  of  the  plaiiitiff  .should  be  a  condition  precedent  to  the  |)erform- 
anco  of  that  on  the  pait  of  the  defendant.  It  is  entii'cly  a  <|uestion  of  fact,  that  is,  of 
the  intorijretation  of  the  contract  the  parties  have  entered  into,  and  of  what  was  their 
intention.  The  rules  of  law  leferred  to  arc  entiiely  assented  to  :  the  only  dispute  is 
as  to  their  application.  Tiie  construction  I  put  upon  this  contract  is,  that  the 
promises  arc  not  mutual,  but  independent  promises :  and  conse(iuently  that  the 
■second  pica  affords  no  answer  to  the  declaration. 

[567]  WiLi,i.\M.s,  J.  I  am  of  the  same  opinion.  The  rules  for  determining 
what  arc  and  what  are  not  conditions  precedent  are  now  well  established.  They 
are  made  with  the  declared  object  of  discovering  the  intention  of  the  parties.  They 
are  not  inllexible,  or  to  be  applied  when  from  the  context  or  the  nature  of  the  agree- 
ment the  application  of  them  would  fiiistrate  the  intention  of  tiie  parties.  If  the 
undertaking  on  the  part  of  the  pl.iintilf  hail  been  an  absolute  undeilaking  to  pay  the 
C.  1'.  xi.x.— 30* 


938  EDDLESTON    r.   FRANCIS  7  C.  B.  (N.  S.)  568. 

bills  at  maturity,  the  case  might  have  been  different.  But  what  the  plaintiff  under- 
takes to  do  is,  not  to  pay  a  certain  sum  on  a  certain  day,  but  only  that  he  will 
guarantee  the  defendant  against  the  consequences  of  a  default  on  the  part  of  Messrs. 
Owen  &  Co.  in  paying  the  bills  at  maturity.  Thus,  the  thing  to  he  done  by  the 
plaintiff  is  not  stipulated  to  be  done  on  any  particular  day,  but  when  the  amount  is 
ascei-t<iined.  The  veiy  nature  of  the  contract,  therefore,  shews  that  it  was  not 
intended  that  the  performance  by  the  plaintiff  of  the  contract  on  his  part  should  be  a 
condition  precedent  to  the  performance  by  the  defendant  of  his  contract.  It  was 
obvious  that  Messrs.  Owen  A;  Co.,  though  they  might  fail  to  pay  the  bills  on  the  day 
on  which  they  became  due,  might  have  afterwards  retired  them,  and  so  nothing 
would  be  due  from  the  plaintiff';  or  but  a  small  portion  only  of  the  amount  might 
have  been  left  unpaid  by  those  parties. 

WlLLES,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  it  was  the  promi.se 
only  on  the  one  side  which  was  the  consideration  for  the  promise  on  the  other,  and 
not  the  performance.  The  second  plea,  therefore,  is  bad  and  the  rule  for  entering 
judgment  for  the  plaintiff  non  obstante  veredicto  must  be  made  absolute. 

Keating,  J.,  was  sitting  in  the  divorce  court. 

Kule  absolute. 

[568]     KicHARD  Chambers  Eddleston,  Appellant:  Frederick  Francis, 
Kespmulent.     Jan.  I7th,  1860. 

[S.  C.  3  L.  T.  270.     See  Grece  v.  Hunt,  1877,  2  Q.  B.  D.  396  ;  Prescotl  v.  Nichohm, 

1889,  60  L.  T.  566.] 

By  the  51st  section  of  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  the  local 
board  are  impowered,  on  the  owner's  default  after  notice,  to  provide  certain  neces- 
sary house  accommodations,  the  expense  of  which  is  to  be  recoverable  in  a  summary 
manner  from  the  owner,  the  amount  to  l)e  ascertained  by  and  recovered  before  two 
justices, — s.  129. — B}^  the  11th  section  of  Jervis's  Act,  11  &  12  Vict.  c.  43,  in  all 
cases  where  no  time  is  specially  limited  for  making  or  laying  the  complaint  or 
information,  it  must  be  done  within  six  calendar  months  from  the  time  when  the 
matter  of  complaint  or  information  arose  : — Held,  that  a  complaint  under  the 
Public  Health  Act,  1848,  must  be  made  within  six  calendar  months  of  the  work 
being  done  and  notice  of  the  amount  due  being  given  to  the  party,  and  not  within 
six  months  of  the  demand  of  payment. — Qufere,  whether  a  i-eceivei'  appointed  by 
the  court  of  Chancery  is  an  "owner"  within  s.  2  ! 

This  was  an  appeal  against  the  dismissal  of  an  information  laid  by  Richard 
Chambers  Eddleston,  clerk  to  the  local  board  of  health,  Nantvvieh,  for  and  on  their 
behalf,  against  Frederick  Francis,  by  Thomas  Fletcher  Twemlow,  William  Baker,  and 
Samuel  Cross  Starkey,  three  justices  acting  in  and  for  the  Nantwich  division  of  the 
county  of  Chester. 

The  following  case  was  stated  by  the  justices,  pursuant  to  the  statute  20  &  21 
Vict.  c.  43  :— 

"On  the  19th  of  January,  1858,  an  information  and  complaint  was  made  and 
preferred  by  the  appellant  before  the  Rev.  Thomas  Brooke  against  the  respondent 
for  non-payment  of  141.  16s.  6d.,  being  a  balance  due  for  certain  works  of  private 
improvements  done  in  October,  1853,  to  houses  at  Nantwich  under  s.  51  of  the 
Public  Health  Act,  1848,  which  case  was  fixed  for  hearing  at  the  special  sessions, 
Nantwich,  on  the  26th  of  January  last,  when  Mr.  Brooke  appeared  for  the  respondent, 
and  objected  to  the  magistrates'  jurisdiction, — first,  on  the  ground  that  the  complaint 
was  not  made  within  the  time  limited  by  law  and  by  s.  11  of  the  11  ife  12  Vict.  c.  43, 
which  enacts,  "that,  in  all  cases  where  no  time  is  already  or  shall  hereafter  be 
specially  limited  for  making  any  such  complaint,  or  laying  any  such  information,  in 
the  act  or  acts  of  parliament  relating  to  each  particular  case,  such  complaint  shall  be 
made  and  such  information  shall  be  laid  within  six  [569]  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  information  respectively  arose  ; "  nor  in 
accordance  with  the  decision  of  the  judges  in  the  case  of  The  Queen  v.  2'lie  Leols  and 
Bradford  llailwai/  Compaii ij,  21  Law  J.,  M.  C.  193, — secondly,  that  the  said  Frederick 
Francis  is  not,  nor  was  he  for  more  than  six  calendar  months  before  the  said  com- 
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plaint  was  made,  the  owner  or  occupier  of  the  premises  mentioned  in  the  said  com- 
plaint, as  required  by  the  Public  Health  Act,  1848, — thirdly,  for  other  good  and 
sufficient  reasons  :  on  which  the  case  was  adjourned  until  the  23rd  of  February  last, 
when  the  appellant  applied  for  a  further  adjournment  until  the  23rd  of  March  last, 
which  adjournment  was  granted.  The  magistrates  present  on  that  day  were  of  opinion 
that  the  information  should  be  dismissed ;  but,  at  the  request  of  i  he  appellant,  who 
stated  he  wished  it  heard  before  a  larger  bench  of  magistrates,  it  was  again  adjourned 
to  the  6th  of  April  last,  on  which  day  the  respondent's  attorney  was  unable  to  attend 
in  consequence  of  illness  ;  but,  to  save  the  expense  of  witnesses  being  under  the 
necessity  of  attending  again,  the  appellant  called  his  clerk  to  prove  the  posting  of 
two  notices  to  a  Mr.  .Joseph  Woolf,  of  Haslington  Hall,  in  Cheshire,  who  acted  as 
agent  for  the  respondent,  which  said  notices  were  dated  respectively  the  23rd  of 
April,  18.53,  requiring  the  works  to  be  done  by  the  respondent. 

On  Mr.  Woolf  being  called,  the  notices  were  shewn  to  him,  and  he  proved  that 
he  received  copies  of  them  from  the  a])pollant,  and  wrote  to  the  respondent  on  the 
4th  of  May,  18.53,  as  to  the  same,  and  that  he  also  saw  the  respondent  at  the  Rising 
Sun  at  Westaston  on  the  19th  of  May,  1853,  when  he  handed  the  notices  over  to  him. 

"The  case  was  then  adjourned  until  the  4th  of  Ma3'  instant,  when  it  came  on  for 
hearing  before  us.  The  [570]  respondent's  attorney  handed  in  a  written  notice  of 
the  foregoing  objections  to  our  jurisdiction  to  hear  the  case;  and,  after  hearing  the 
arguments  on  behalf  of  the  appellant  and  the  respondent,  we  were  unanimously  of 
opinion  that  the  information  should  be  dismissed,  and  therefore  we  dismissed  it,  on 
the  ground  that  it  appeared  to  me,  the  undersigned  Thomas  Fletcher  Twemlow, 
that,  so  far  back  as  18.53,  certain  permanent  improvements  were  done  by  the  direction 
and  under  the  superintendence  of  the  local  board  of  health  at  a  cost  of  441.  16s.  6d. 
upon  houses  in  Nantwich  belonging  to  a  property  over  which  the  respondent  had 
been  appointed  i-eceiver  by  the  court  of  Chancery,  and  that  for  the  raising  the  sum 
required  a  mortgage  had  been  agreed  upon  and  prepai'ed  between  the  local  board  of 
health  and  the  receiver,  which  mortgage  was  never  executed.  For  some  time  there 
was  an  account  current  kept  between  the  builder  and  the  board  of  health,  and  301. 
was  paid  by  the  I'eceiver  to  the  builder ;  but,  the  receiver  havnig  retired  from  the 
ottice,  after  various  applications,  finally,  by  letter  dated  December,  18.57,  declined  to 
pay  the  sum  of  141.  16s.  6d.  Then  it  was  objected  by  the  respondent's  attorney  that 
the  complaint  was  laid  too  late  under  the  11  &  12  Vict.  c.  43,  s.  11  :  but  I  the  said 
Thomas  Fletcher  Twemlow  was  of  opinion  that  this  objection  should  be  overruled. 
On  referring  to  the  Public  Health  Act,  1848  (11  *  12  Viet.  e.  63),  I  thought  that 
the  money  should  have  been  raised  under  s.  90  ;  but,  as  it  appeai'ed  that  another 
mode  of  raising  the  money  had  lieon  adopted,  in  a  wa}'  not  pointed  out,  as  I  thought, 
by  the  statute,  I  doubted  whether  the  balance  of  the  account  came  inidei'  the  pi'o- 
visions  of  s.  129,  which  provides  foi'  the  recovery  in  a  suTnmary  way  of  damages  and 
costs,  and  therefore  I  agreed  with  the  other  justices  in  dismissing  the  said  complaint. 
And  we,  the  undei'signed  Samuel  Cross  Starkey  [571]  and  William  Baker  being  of 
opinion  that  the  said  complaint  was  not  laid  within  the  time  limited  by  the  11  it  12 
Viet.  c.  43,  s.  11,  also  dismissed  the  said  complaint;  when,  the  appellant  being  dis- 
satisfied with  our  deteimination  as  being  eironeous  in  point  of  law,  on  the  6th  of 
May  instant  gave  notice  of  appeal  against  the  .same  under  the  20  &  21  Vict.  c.  43,  s.  2, 
and  the  case  is  now  signed  by  us." 

The  case  was  sent  liack  to  be  restated  by  the  magistrates,  and  was  returned  by 
them  with  the  following  additional  statement  by  way  of  amendment: — 

"On  the  19lh  oi  .iainiary,  1^58,  complaint  was  made  before  a  justice  of  the  peace 
by  the  appellant,  l)y  the  direction  of  the  local  board  of  health  of  Nantwich,  under 
the  129tli  section  o"f  the  Public  Health  Act,  1848(11  iV:  12  Vict.  c.  6),  against  the 
respondent,  seeking  to  I'ccovcr  fi'om  him  the  sum  of  141.  16s.  (id.  mentioned  in  (lie 
stiitement  of  facts;  and  the  ease  was  fi.xed  to  be  heard  on  the  26th  of  that  montli. 
The  hearing  was,  however,  adjourned  from  time  to  time  until  the  4th  of  May,  18.58, 
when  it  came  on  for  hearing  bcfoie  the  justices  mentioned  in  the  original  ease. 

"The  resi)ondent's  attorney  then  handed  in  a  written  notice  of  certain  olijections 
to  the  ju.stices' juiisdiction  to  hear  the  ease,  which  objections  (with  the  exception  of 
that  one  which  arose  dui'ing  argiunent,  to  the  etlect  tliat  the  local  board  of  health  hafl 
no  power  to  adopt  summary  proceedings  after  having  determined  to  declare  the 
e-xpenses  a  private  improvement  rate)  are  set  out   in  the  original   case ;  and,  after 
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heiiiing  the  arguments  on  behalf  of  the  (appellant  and  respondent,  the  justices  were 
unanimously  of  opinion  that  the  information  should  be  dismissed,  and  therefore  dis- 
missed it,  on  the  grounds, — first,  that  it  appeared  to  the  undersigned  Thomas  Fletcher 
Twemlow,  one  of  the  justices  [572]  present,  that,  so  fai'  l)ack  as  liS53,  certain  permanent 
impiovements  were  done  b}'  the  direction  and  under  the  superintendence  of  the  local 
Ijoaid  of  health  at  a  cost  of  441.  16s.  6d.,  upon  houses  in  Nantvvich  belonging  to  a 
pioperty  over  which  the  respondent  had  been  appointed  receiver  by  the  court  of 
Chaneety  ;  that,  for  raising  the  sum  required,  a  mortgage  had  lieen  agreed  upon  and 
prepared  between  the  local  board  of  healtli  and  the  receiver,  which  mortgage  was 
never  executed  ;  that  for  some  time  there  was  an  account  current  kept  between  the 
builder  and  the  local  board  of  health,  and  -SOI.  was  paid  by  the  receiver  to  the  builder, 
but,  the  receiver  having  retired  from  the  office,  after  various  applications,  finally,  by 
letter  dated  December,  1857,  declined  to  pay  the  sum  of  141.  16s.  6d.  ;  that  then  it 
was  objected  by  the  respondent's  attorney  that  the  complaint  was  laid  too  late,  under 
the  11  &  12  Vict.  e.  143,  s.  11,  but  the  said  Thomas  Fletcher  Twemlow  was  of 
opinion  that  this  objection  should  be  overruled  :  that,  on  referring  to  the  Public 
Health  Act,  1848  (II  &  12  Vict.  c.  63)  the  said  Thomas  Flet<-her  Twemlow  thought 
the  money  should  have  been  raised  under  s.  90  ;  but,  as  it  appeared  that  another 
mode  of  raising  the  money  had  been  adopted,  in  a  waj^  not  pointed  out,  as  he  thought, 
by  the  statute,  he  doubted  whethei'  the  balance  of  the  account  came  under  the  pro- 
visions of  s.  !  29,  which  provides  for  the  recovery  in  a  summary  way  of  damages  and 
costs,  and  therefore  he  agreed  with  the  other  justices  in  dismissing  the  said  complaint. 

"And  the  undersigned  Samuel  Cross  Starkey  and  William  Baker,  the  other 
justices  present,  being  of  opinion  that  the  objections  to  their  jurisdiction  taken  by 
the  respondent's  attorney  as  set  out  in  the  written  notice  handed  in  to  them  as  before 
mentioned,  weie  valid  objections,  also  concurred  with  the  said  Thomas  [573]  Fletcher 
Twemlow,  and  dismissed  the  said  complaint. 

"The  cjuestions  to  be  submitted  for  the  opinion  of  the  court  were, — first,  Was  the 
complaint  made  within  the  time  limited  by  law  and  the  11th  section  of  the  11  &  12 
Vict.  c.  43, — secondly.  Was  the  respondent  the  owner  oi-  occupier  of  the  premises 
mentioned  in  the  said  complaint  at  the  time  it  was  made,  on  the  19th  of  January, 
1858,  as  I'equired  by  the  Public  Health  Act,  1848,  to  give  the  justices  jurisdiction  to 
make  an  oi'der, — thirdly.  Had  the  local  Ijoard  of  health  any  power  whatever,  after 
having  agreed  that  the  work  should  be  done  and  the  costs  thereof  declared  private 
improvement  expenses  under  s.  51  of  the  Public  Health  Act,  1848,  and  made  the 
subject  of  private  improvement  rates  under  s.  90  of  the  same  act,  to  be  spread  over 
a  pei'iod  of  thirty  years,  to  let  the  matter  remain  in  abeyance  from  Octobei',  1 853, 
when  the  works  were  completed,  until  the  19th  of  January,  1858,  long  before  which 
la.st-mentioned  date  the  respondent  had  ceased  to  be  the  receiver,  and  then  to  adopt 
a  new  and  ditlerent  remedy,  and  endeavour  to  avail  themselves  of  s.  1 29  of  the  .said 
Public  Health  Act,  1848,  to  recover  the  141.  16s.  6d.  by  summary  proceedings,  instead 
of  as  a  private  improvement  rate,  to  be  paid  in  thirty  \'ears,  as  before  mentioned." 

The  following  statement  of  facts  was  also  appended  to  the  case,  and  was  by  agi'ee- 
ment  to  be  refei-red  to  as  part  thereof  : — 

"The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  was  applied  to  the  township 
of  Nantwich  in  the  year  1850,  and  a  local  board  of  health  duly  formed  thereunder. 

"The  appellant  is  clerk  to  such  local  lioard  of  health.  In  the  year  1847,  there 
was  a  suit  in  Chancery  intituled  William  King  and  Edward  Vincent  against  Thomas 
[574]  Hector,  Penelope  Hammond,  widow,  and  Penelope  Hammond,  spinster,  and 
James  Walthall  Hammond,  in  which  the  i-espondent  was  appointed  receiver  of  certain 
entailed  estates  to  which  the  said  James  Walthall  Hammond  was  entitled  for  his 
life,  and  also,  after  the  determhiation  of  an  estate-for-life,  and  of  divers  intervening 
estates-tail,  to  the  ultimate  remainder  contingent  thereon. 

"  The  premises  in  Nantwich  to  which  the  works  the  suliject  of  the  dispute  were 
executed,  form  parcel  of  the  said  estates.  All  the  time  the  respondent  Francis  was 
appointed  receive)-,  there  was  a  mortgage  of  24,0001.  secui-ed  on  the  interest  of  the 
said  James  Walthall  Hammond  in  the  property  abo\'e  mentioned ;  and  in  this 
mortgage  the  i-espondent's  wife  had  an  interest  through  her  trustees,  but  the  respon- 
dent himself  had  no  direct  beneficial  interest.  In  the  year  1853,  a  portion  of  the 
Nantwich  property  appeai-ed  to  the  local  board  of  health,  upon  their  surveyor's  report, 
to  be  deficient  in  privy  accommodation  ;  and,  in  April  in  that  year,  notices  were  given 
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to  the  respuiidcnt  to  do  the  iiecessaiy  works  within  ii  time  therein  specified.  These 
works  were  of  a,  permanent  nature.  Upon  receipt  of  notices  dated  the  2.3rd  of  April, 
1853,  and  a  letter  from  the  surveyor  to  the  boai-d,  the  respondent  wrote  to  the 
surveyor  proposing  to  the  board  that  the  works,  if  they  were  actually  necessary, 
should  be  paid  for  by  a  private  improvement  rate  under  the  acts,  and  declining  to 
make  himself  personally  lial)le  for  such  permanent  improvements,  on  the  ground  that 
he  was  only  a  receiver  under  the  court  of  Chancery,  and  might  lose  all  interest  in  the 
property  any  day.  The  local  board  agreed  that  the  works  should  be  done  and  the 
cost  thereof  declared  piivate  improvement  expenses  under  the  .51st  sect,  of  the  act, 
and  made  the  subject  of  private  improvement  rates  under  [575]  s.  90,  to  be  spread 
over  a  period  of  thirty  years  :  the  respondent  on  his  part  agreeing  to  advance  the 
money  to  cover  the  expense  of  the  same,  upon  security  of  a  mortgage  of  the  private 
improvement  rates  under  the  107th  section,  to  be  repaid  by  thirty  equal  annual 
instalments  of  principal  and  interest.  The  works  were  done  under  the  direction  of  the 
local  board  by  Thomas  Bowker,  a  builder,  who  completed  them  in  October,  1853,  at 
a  cost  of  441.  His.  6d.  This  amount  actually  became  due  to  Bowker  as  soon  as  the 
works  were  completed  in  October,  1S53.  In  pursuance  of  this  airangement,  the  local 
board  proceeded  to  obtain  the  formal  sanction  of  the  general  board  of  health  to  the 
borrowing  of  the  amount,  in  accordance  with  s.  119  of  the  I'ublic  Health  Act,  1848; 
which  was  granted,  and  bore  date  the  •21st  of  .April,  1854.  In  May,  1854,  the  mort- 
gage of  the  private  improvement  rates  upon  the  property  to  the  respondent  was 
drawn  and  submitted  to  him  for  perusal,  who  returned  it  with  some  remarks  thereon. 
In  the  same  month,  the  respondent  was  applied  to  personally  by  Bowker  for  pay- 
ment of  the  441.  16s.  6d. ;  and,  on  the  25th  of  the  same  month,  the  respondent's 
agent  paid  over  to  Bowker  a  cheque  of  respondent's  for  301.,  who  gave  a  regular 
receipt  for  the  same.  The  equity  of  redemption  of  the  mortgaged  estates  was  by  an 
order  of  the  court  of  Chancery^  dated  the  16th  of  February,  1854,  absolutely  fore- 
closed ;  and  the  ultimate  remainder  in  fee  in  the  property  became  vested  in  the 
trustees  of  the  respondent's  wife  upon  the  ti-usts  mentioned  in  the  will  of  her  father 
Henry  King.  On  the  7th  of  July,  1854,  James  Walthall  Hammond,  the  tenant  for 
life  of  the  property,  died,  and  Penelope,  the  wife  of  Edward  Delves  Broughton,  late 
Penelope  Hammond,  spinster,  became  tenant-for-lifo  of  the  property  in  (piestion,  with 
remainder  to  her  son,  now  aged  about  ten  years,  as  tenant-in-tail.  Upon  Hammond's 
[576]  death,  in  July,  1854,  the  I'cspondent  ceased  to  be  receiver,  and  to  exercise  any 
control  or  authority  whatever  over  the  property  in  question  or  the  rents  and  profits 
thereof.  On  the  8th  of  ;\Iarch,  1855,  the  trustees  of  Henry  King's  will,  with  consent 
of  the  respondent  and  his  wife,  sold  and  coiweyed  to  Bro\ighton,  in  consideration  of 
50001.,  the  ultimate  contingent  remainder  in  fee  in  the  property  which  became  vested 
iu  them  on  the  foreclosure  of  the  equity  of  redemption  before  mentioned,  subject  as 
afore.said  to  the  intervening  life-estate  of  Mrs.  Broughton,  and  the  said  estates-tail. 
(Jn  the  22nd  of  March,  1855,  Broughton,  who  had  in  I'ight  of  his  wife  become 
interested  as  before  mentioned  upon  the  death  of  Hammond  in  tlu!  ])roperty  in  question, 
and  entitled  to  receive  the  rents  and  profits  thereof,  lefundcd  to  the  respondent  the 
sum  of  301.  so  paid  ly  him  to  Bowker  in  respect  of  the  said  works  as  aforesaid.  Tlie 
respondent  gave  Broughton,  then  a  memiier  of  the  Nantwich  local  board  of  health,  a 
regular  leccipt  foi'  the  same.  The  local  board  of  health  contended  that  they  had 
nothing  to  do  with  these  transactions  between  the  respondent  and  Broughton.  No 
further  step  having  been  taken  with  regard  t<j  the  proposed  mortgage  of  the  private 
improvement  rates,  the  .sanction  which  had  been  obtained  for  the  same  by  the  Nantwich 
local  board  of  health  was  by  them  on  the  18th  of  September,  1855,  returned  to  the 
general  lioard  of  health  to  be  cancelled,  which  was  done  !w;cordingly  without  tiie 
respondent  knowing  that  such  sanction  had  ever  been  sent  up  to  be  cancelled  ;  nor 
did  the  ies])ondcnt  know,  when  the  case  was  heard  before  the  justices,  that  such 
sanction  had  been  cancelled.  The  res])ondent  was  not  a|)plied  to  for  the  unpaid 
balance  until  the  10th  of  October,  lf<57,  when  the  local  board  of  health,  by  their 
clerk,  the  appellant,  sent  a  letter,  of  which  the  following  is  a  copy,  to  the 
respondent  :^ 

[577]   "l,oc,a  lioai-d  of  llcallh, 

"Nantwich,  10th  Oct.  1857. 

"DearSii', — This  board  has  now  been  cali('d   upon  by  Ml'.  Bowker,  builder  here, 
for  141.  16s.  6d.,  balance  of  his  account  for  works  of  private  inipiovoments  to  cottages 
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ill  \\  all  hiMti,  part  of  the  late  Mr.  IIamnioiid'.s  estate,  done  whilst  in  your  possession 
in  1853;  and  I  am  instructed  to  request  you  will  forward  me  your  cheque  for  that 
amount.  I  find  the  amount  was  originally  441.  16s.  6d.  which  has  Leen  reduced  by 
your  payment  of  301.  on  account  thereof  to  the  amount  now  claimed. 

"  F.  Francis,  Esq.  "  Richard  C.  Eddleston." 

To  this  application  the  respondent  replied  by  letter  of  the  21st  of  December,  1857, 
of  which  the  following  is  a  copy  : — 

"Sir, — I  beg  to  acknowledge  the  receipt  of  your  application  for  141.  16s.  6d.  for 
some  improvement  works  on  cottages  in  Wall  Lane. 

"  You  do  not  say  how  you  make  me  liable  for  the  payment ;  and  I  beg  to  say  that 
I  do  not  intend  to  pay  the  amount  unless  compelled  to  do  so.  If  it  should  appear 
that  I  am  liable,  then  I  have  a  claim  for  reimbursement  by  Mr.  Broughton.  To  save 
trouble  and  expenee,  I  have  thought  it  better  to  send  him  a  copy  of  your  application 
and  this  reply.     I  hope  you  will  have  no  further  trouble  on  the  subject.  j 

"  K.  C.  Eddleston,  Esq.  ■'  Frederick  Francis."  | 

Hereupon  Mr.  Broughton  was  applied  to,  but  declined  to  pay,  on  the  ground  that 
he  was  not  liable. 

Welsl)y,  for  the  appellant.  The  first  question  is  whether  the  complaint  was  made 
in  time.  It  was  a  complaint  made  on  the  19th  of  January,  1858,  under  [578]  the 
129th  section  of  the  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63,  which  enacts,  "that, 
in  all  ca.ses  in  which  the  amount  of  any  damages,  costs,  or  expenses  is  by  this  act  I 
directed  to  be  ascertained  or  recovered  in  a  summary  manner,  the  same  may  be  aseer-  ' 
tained  hy  and  recovered  before  two  justices,  together  with  such  costs  of  the  proceed- 
ings as  the  justices  may  think  proper  ;  and,  if  the  sums  adjudged  be  not  paid  by  the 
party  against  whom  the  adjudication  is  made,  the  same  may  be  levied  by  distress  and 
.sale  of  his  goods  and  chattels  by  warrant  under  the  hands  and  seals  of  the  justices  ; 
making  the  adjudication."  The  complaint  in  question  was  in  respect  of  the  non-pay- 
ment of  expenses  under  s.  51,  which  enacts  "that  it  shall  not  be  lawful  newly  to  erect 
any  house,  or  to  re-liuild  any  house  pulled  down  to  or  below  the  floor  commonly  called 
the  ground-floor,  without  a  sufficient  water-closet  or  piivy  and  an  ash-pit,  furnished 
with  proper  doors  and  coverings  ;  and  whosoever  offends  against  this  enactment  shall 
be  liable  to  a  penalty  not  exceeding  201.  ;  and  if  at  any  time,  upon  the  report  of  the 
suiveyor,  it  appear  to  the  local  board  of  health  that  any  house,  whether  built  before 
or  after  the  time  when  this  act  is  applied  to  the  district,  in  which  it  is  situate,  is 
without  a  sutficient  water-closet  or  privy  and  an  ashpit,  furni.shed.  with  proper  doors 
and  coverings,  the  said  local  board  shall  give  notice  in  writing  to  the  owner  or 
occupier  of  such  hou.se,  requiring  him  foi thwith,  oi'  within  such  reasonable  time  as 
shall  be  specified  therein,  to  provide  a  sutficient  water-closet  or  privy  and  an  ashpit  so 
furnished  as  aforesaid,  or  either  of  them,  as  the  case  may  require  ;  and,  if  such  notice 
be  not  complied  with,  the  said  local  board  may,  if  they  shall  think  fit,  cause  to  be 
constructed  a  sufficient  water-closet  or  privy  and  an  ashpit,  or  either  of  them,  or  do  such 
other  works  as  the  ease  may  re-[579]-quire  ;  and  the  expenses  incurred  by  them  in  so 
doing  shall  be  recoverable  by  them  fi'ora  the  owner  in  a  summary  manner,  or,  Ijy  order 
of  the  said  local  board,  shall  be  declared  to  be  private  improvement  expenses,  and  be 
recoverable  as  such  in  manner  hereinafter  provided."  The  11th  section  of  Jervis's 
Act,  11  &  12  Vict.  c.  43,  enacts,  "that,  in  all  cases  where  no  time  is  already  or  shall 
hereafter  be  specially  limited  for  making  any  such  complaint  or  laying  any  such 
information  in  the  act  or  acts  of  parliament  relating  to  each  particular  case,  such  com- 
plaint shall  be  made  and  such  information  shall  be  laid  within  six  calendar  months 
from  the  time  when  the  matter  of  such  complaint  or  information  respectively  arose." 
The  question  is  whether  the  cause  of  complaint  arises  on  the  failure  to  comply  with 
the  notice  to  do  the  work,  or  on  the  failure  to  comply  with  the  demand  of  payment  of 
the  expenses  incurred  by  the  surveyor  in  the  doing  of  the  work.  Here,  the  notice  to 
the  respondent  to  do  the  works  in  question  was  dated  the  23rd  of  April,  1853  :  and 
the  demand  of  payment  was  made  on  the  10th  of  October,  1857.  By  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.  c.  122),  s.  73,  all  expenses  incurred  by  the  com- 
missioners in  respect  of  any  dangerous  structure  shall  be  paid  by  the  owner ;  and  by 
s.  103  all  expenses  to  be  recovered  in  a  summary  manner  may  be  recovered  as  directed 
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by  the  11  &  12  Vict.  c.  43,  by  s.  1 1  of  which  complaint  must  be  laid  within  six  months 
fi'ora  the  time  when  the  matter  of  such  complaint  arose.  In  Lababiiomliere,  A-pp., 
Addison,  licsp.,  26  Law  J.,  M.  C.  25,  the  owner  of  a  dangerous  structure  not  having 
taken  it  down,  as  required,  pursuant  to  the  former  act,  the  commissioners  took  it 
down  ;  and  the  amount  of  the  expenses  incurred  was  demanded  of  the  owner,  and 
refused.  A  complaint  was  laid  before  a  magistrate  for  the  non-payment  of  the  [580] 
expenses,  within  .six  months  of  the  demand  and  refusal,  but  beyond  si.x  months  from 
the  completion  of  the  works  :  and  it  was  held,  that  the  matter  of  complaint  was  the 
non-payment  of  the  expenses,  and  that  the  time  of  limitation  ran  from  the  demand, 
and  not  from  the  completion  of  the  works,  and  therefore  that  the  complaint  was  in 
time.  Lord  Campbell  said  :  "It  seems  contrary  to  all  reason  to  say  that  there  was 
any  liability  or  default  in  the  respondent  before  application  had  been  made  to  him, 
stating  what  the  amount  of  expenses  was,  and  demanding  payment,  although  a 
demand  is  not  expressly  required  by  the  statute.  The  six  months,  therefore,  had  not 
elapsed  when  the  complaint  was  laid."  And  Wightman,  J.,  said :  "  The  default 
alleged  in  the  summons  is,  the  non-payment  of  the  amount  of  expenses  after  having 
been  applied  to  for  them."  Here,  the  application  by  the  board  was  made  within  six 
months  from  the  day  of  laying  the  complaint.  The  62nd  section  of  the  Local  Govern- 
ment Act,  ISoS,  21  &  22  Vict.  c.  98,  enacts,  that,  "  where  the  local  board  have  incurred 
expenses  for  the  re-payment  whereof  the  owner  of  the  premises  for  or  in  respect  of 
which  the  same  are  incurred  is  made  liable,  either  by  application  of  or  agreement  with 
the  owner,  or  by  the  Public  Health  Act,  1848,  or  any  act  incorpoi'ated  therewith,  or 
this  act,  the  same  may  be  recovered  from  the  person  who  is  owner  of  such  premises 
when  the  works  are  completed  for  which  such  expenses  have  been  incurred,  in  the 
manner  provided  by  the  Public  Health  Act,  1848,  and  such  expenses  shall  be  a 
charge  on  the  premises  in  respect  of  which  they  were  incurred,  and  shall  bear 
interest  at  the  rate  of  51.  per  centum  per  annum  till  payment  thereof ; "  and  that, 
"in  all  summary  proceedings  by  a  local  board  for  the  recovery  of  expenses 
incuried  by  them  in  works  of  private  improvement,  the  time  within  such  proceedings 
[581]  may  be  taken  shall  be  reckoned  from  the  date  of  the  service  of  notice  of 
demand."  [Erie,  C.  J.  Does  that  apply  to  liabilities  already  incurred?]  It  is  sub- 
mitted that  it  does.  [Williams,  J.  According  to  tlie  usual  mode  of  interpreting  acts 
of  parliament,  such  a  provision,  in  the  absence  of  expi'e.ss  words  shewing  it  was  meant 
to  be  retrospective,  would  be  held  to  apply  only  to  future  proceedings.]  The  matter 
of  complaint  here,  it  is  submitted,  is  the  non-payment  of  the  balance.  The  next 
question  is,  whether  the  respondent  is  not  an  "owner"  within  the  meaning  of  the 
interpretation  clause,  s.  2,  of  the  11  &  12  Vict.  c.  63(a)',  by  which  it  is  provided  that 
"the  word  'owner'  shall  mean  the  person  for  the  time  being  receiving  the  rack-rent 
of  the  lands  or  premises  in  connection  with  which  the  said  word  is  used,  whether  on 
his  own  account  or  as  agent  or  trustee  for  any  other  person,  or  who  would  so  receive 
the  same  if  such  lands  or  premises  were  let  at  a  rack-rent."  The  facts  are  these: — 
'1  he  premises  in  question  being  under  mortgage,  and  there  being  a  suit  pending  in 
ChaiK'cry  in  relation  to  them,  the  respondent  was  a])pointed  receiver  in  1847.  He 
ceased  to  be  receiver  in  1855,  when  Mr.  IJroughton  bought  the  e(|uity  of  redemption. 
At  the  time  these  expenses  were  incurred,  therefoi'o,  the  respondent  was  the  party 
who  received  the  rents  of  the  estate :  he  alone  could  answer  the  description  of 
"agent"  or  "trustee."  [Erie,  C.  J.  It  would  be  rather  a  formidable  construction  of 
the  act,  to  hold  that  a  pci.son  employed  to  collect  rents  is  to  be  treated  as  owner,  and 
made  liable  for  all  improvements  on  the  property.]  The  respondent  was  not  a  mere 
collector,  [^^'illiams,  J.  If  the  receiver  is  not  lial)le,  it  is  difficult  to  see  who  is.] 
The  remaining  [582]  question  is,  whether,  after  the  negotiation  which  took  place 
between  the  respondent  and  the  local  board  in  1853,  with  lefercnce  to  a  private 
improvement  rate  under  s.  90  of  the  11  &  12  Vict.  c.  63  (a)^,  it  was  competent  to  the 

(ay  Or,  rathei',  whether  ho  was  the  party  propei-Iy  chargeable  when  the  woi'ks 
were  done. 

(a)'^  Which  enacts,  "that,  whenever  the  local  board  of  healtii  ha\e  incui'rcMJ  oi' 
become  liable  to  any  expenses  wliich  Ijy  this  act  are  or  l)y  the  said  local  boai'd  shall  be 
declared  to  be  private  improvement  ex])i'nses,  the  said  local  l)oard  may,  if  they  shall 
think  tit,  make  and  levy  upon  the  occupier  of  the  prenu'ses  in  respect  of  which  the 
expenses  shall  have  been  incuiTed,  except  in  the  ca.ses  hereinafter  provided,  in  additiou 
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board  to  resort  to  their  remedy  under  s.  129.  [Erie,  C.  -I.  The  respondent  expected 
a  piivate  improvement  rate  for  the  reimbur.sement  of  the  expenses,  and  a  mortgage 
of  that  rate  to  him  under  ss.  107  and  119.  A  change  of  circumstances  takes  place, 
and  he  afterwards  ceases  to  be  the  receiver.  Why  is  he  to  be  now  charged  as  if  he 
were  the  owner  ?]  The  money  not  being  recoverable  by  rate,  it  must  be  recoverable 
by  summary  proceeding  under  s.  129. 

Hiiddleston,  Q.  C.  (with  whom  was  Campbell  Forster),  for  the  appellant.  The 
respondent  was  receiver  of  certain  propert3',  a  portion  of  which  is  found  by  the  local 
board  of  health  to  be  deficient  in  accommodation.  Notice  is  given  to  the  I'eceiver  to 
remedy  the  defect.  [583j  He  states  that  he  has  no  beneficial  interest  in  the  premises  ; 
and  thereupon  the  local  board  of  health,  upon  the  report  of  their  surveyor,  order  the 
necessary  work  to  be  done.  The  expenses  thus  incurred  were  either  recoverable  from 
the  owner  by  summary  proceeding  under  s.  129,  or  by  a  pri\ate  improvement  rate 
under  s.  90,  which  latter  would  be  imposed  upon  the  occupier,  who,  under  s.  91, 
W'Ould  be  entitled  to  deduct  a  proportion  thereof  out  of  the  rent  payable  Ijy  him  to 
his  landlord  {(().  Here,  the  works  in  question  were  done  in  18.53,  and  all  the  circum- 
stances were  fully  brought  to  the  knowledge  of  the  respondent  in  18-54,  when  the 
amount  of  the  expenses  was  ascertained.  Under  these  circumstances,  it  is  impossible 
to  say  that  a  complaint  [584]  made  in  1857  was  made  within  the  time  prescribed  by 
the  11th  section  of  the  11  &  12  Vict.  c.  43, — even  if  the  rule  laid  down  in 
Lahalmmuliere,  App.,  Addison,  Resp.,  28  Law  J.,  M.  C.  25,  is  adopted,  viz.  that  the 
demand  is  the  "cause  of  complaint."  In  The  Queen  v.  The  Justices  of  Shrewaburi/, 
31  Law  Times,  1 14,  more  than  six  months  after  a  demand  of  immediate  payment  of  a 
church-rate,  which  was  not  complied  with,  a  second  demand  was  made,  and  a  refusal 
given.  Three  days  after  such  refusal,  a  summons  was  taken  out  to  levy  the  same  by 
distress  (under  the  55  G-.  3,  c.  127,  s.  7),  which  the  justices  dismissed  on  the  ground 
that  the  matter  of  complaint  arose  more  than  six  months  before  the  summons 
(11  &  12  Vict.  c.  43,  s.  11).  It  was  contended  that  there  was  no  demand  and  refusal 
until  three  days  before  the  summons  was  taken  out.  But  Erie,  J.,  .said, — "If  I  make 
a  demand  of  immediate  payment  and  don't  get  the  money,  is  not  that  tanfeimount  to 
a  refusal?  The  application  to  the  justices  ought  to  have  been  made  within  six  months 
of  that  demand."     He  was  then  stopped  by  the  court. 

Erle,  C.  J.  I  am  of  opinion  that  this  appeal  must  be  dismissed.  It  is  sufficient 
to  take  the  first  objection  relied  on  by  the  respondent,  viz.  that  the  complaint  was 
not  made  in  time,  the  11th  section  of  Jervis's  Act,  11  &  12  Vict.  c.  43,  requiring  it  to 

to  all  othei'  rates,  a  rate  or  rates  to  be  called  private  improvement  rates,  of  such 
amount  as  will  be  sufficient  to  discharge  such  expenses,  together  with  interest  thereon 
at  a  rate  not  exceeding  51.  in  the  1001.  in  such  period  not  exceeding  thirty  years  as 
the  said  local  board  shall  in  each  case  determine  :  Provided  always,  that,  whenever 
any  premises  in  respect  of  which  any  private  improvement  rate  is  made  ):)ecome 
unoccupied  before  the  expiration  of  the  period  for  which  the  rate  was  made,  oi-  before 
the  same  is  fully  paid  oft",  such  rate  shall  become  a  charge  upon  and  be  paid  by  the 
owner  of  the  premises  so  long  as  the  same  continue  to  be  unoccupied." 

(a)  The  91st  section  enacts,  "that,  if  the  occupier  by  whom  any  private  improve- 
ment rate  is  paid  holds  the  premises  in  respect  of  which  the  rate  is  made  at  a  rent  not 
less  than  the  I'ack  rent,  he  shall  be  entitled  to  deduct  three  fourths  of  the  amount  paid 
by  him  on  account  of  such  rate  from  the  rent  payable  by  him  to  his  landlord,  and,  if 
he  hold  at  a  rent  less  than  the  rack  rent,  he  shall  be  entitled  to  deduct  from  the  rent 
so  payable  by  him  such  propoition  of  three  fourths  of  the  rate  as  his  rent  bears  to  the 
rack  rent ;  and,  if  the  landlord  from  whose  rent  any  deduction  is  made  under  the 
provision  last  aforesaid  is  himself  liable  to  the  payment  of  rent  for  the  premises  in 
respect  of  which  the  deduction  is  made,  and  holds  the  same  for  a  term  of  which  less 
than  twenty  years  is  unexpired,  but  not  otherwise,  he  may  deduct  from  the  rent  so 
payable  by  him  such  pioportion  of  the  sum  deducted  from  the  rent  payable  to  him  as 
the  rent  payable  by  him  beai's  to  the  rent  payable  to  him,  and  so  in  succession  with 
respect  to  every  landloi'd  (holding  for  a  term  of  which  less  than  twenty  years  is 
unexpired)  of  the  same  premises  both  recei\'ing  and  liable  to  pay  rent  in  respect 
thereof :  Provided  always,  that  nothing  herein  contained  shall  be  construed  to  entitle 
any  person  to  deduct  from  the  rent  payable  by  him  more  than  the  whole  sum  deducted 
from  the  rent  payable  to  him." 
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be  in.ide  "  within  six  calendar  months  from  the  time  when  the  matter  of  complaint 
arose."  The  matter  of  complaint  here  w;is  the  non-payment  of  the  expen.se  of  certain 
improvements  on  premises  of  which  the  respondent  was  the  receiver  under  the  court 
of  Chancery,  which  improvements  were  begun  and  completed  in  1853.  Part  of  the 
money  remaining  unpaid,  the  complaint  was  preferred  by  the  clerk  of  the  local  board 
of  health  on  the  19th  of  January,  185S.  The  first  que.s-[585]-tion  then  is,  whether 
the  proceedings  were  begun  within  six  months  of  the  cause  of  complaint.  The 
appellant  relies  upon  the  fact,  that,  in  October,  1857,  he  demanded  of  the  respondent 
payment  of  the  amount  in  dispute  ;  and  he  insists  that  there  was  no  matter  of  com- 
plaint until  the  sum  payable  for  the  works  was  ascertained  and  fixed,  and  payment 
thereof  demanded ;  and  the  case  Lnbahnondiere,  App.,  Addison,  Resp.,  28  Law  J., 
M.  C.  2-'),  was  cited.  Now,  it  is  perfectly  clear,  that,  under  this  provision  of  the 
statute,  the  party  should  have  notice  of  the  amount  which  he  is  called  upon  to  pay. 
Whether,  after  the  amount  has  been  fixed  and  ascertained,  it  is  competent  to  the 
board  to  lie  liy  and  for  several  years  abstain  from  making  any  demand,  it  is  unnecessary 
to  decide.  But  the  question  here  is,  has  this  debt,  ascertained  and  due  in  1853, 
become  for  the  first  time  a  debt  recoverable  in  October,  1857  ?  I  am  of  opiiu'on  that 
it  has  not.  It  appears  that  Mr.  Francis,  being  receiver  of  the  property  in  1853  and 
1854,  was  applied  to  be  answerable  for  the  expenses  of  these  works,  when  he  objected 
that  he  was  a  mere  receiver,  and  therefore  had  no  interest  in  respect  of  which  he  could 
be  liable.  ITltimately,  an  agreement  was  come  to  between  him  and  the  local  board 
that  the  works  should  be  done,  and  that  the  owner  should  not  be  looked  to  for  the 
expenses,  but  that  they  should  be  defrayed  by  an  improvement  rate  upon  the  occupier, 
under  the  90th  section  of  the  Public' Health  Act,  1848,  11  &  12  Vict.  c.  63.  That 
agreement  was  come  to  in  May,  1854,  and  it  was  proposed  to  efl'eet  a  mortg;ige  of  the 
rate  to  Mr.  Francis,  under  s.  107,  and  notice  was  given  to  him  that  the  total  sum  due 
for  the  woik  was  441.  16s.  6d.,  and  that  the  board  looked  to  him  for  payment.  Mr. 
Francis  accor'dingly  paid  301.  Now,  it  is  cleai'  to  ray  mind  that  that  must  either  be 
taken  to  Ijc  a  notice  of  the  [586]  amount  due,  and  a  demand  on  Mr.  Francis,  so  as  to 
give  the  local  board  a  right  to  proceed  summarily  against  him  under  s.  129,  or  an 
agreement  between  the  local  l>oard  and  him  that  the  expenses  should  be  a  charge  on 
the  occupier  in  the  shape  of  an  improvement  rate,  and  not  upon  the  owner.  If  so,  the 
local  board  clearly  had  no  right  in  1857,  to  change  their  option,  and  fall  back  upon 
Mr.  Francis  as  owner,  and  call  upon  him  to  pay  the  balance :  and  especially  are  they 
estopped  when  Mr.  Francis  ceased  to  be  receiver  of  the  property  in  1854.  If  they 
had  the  option,  they  were  bound  to  exercise  it  within  a  reasonable  time.  If  the 
matter  of  complaint  was  the  non-payment  of  the  expenses  when  the  amount  was 
jiscertained  and  notice  theniof  given  to  the  party  called  upon,  as  I  think  it  was,  then, 
as  all  that  took  place  in  1854,  this  proceeding  is  out  of  time.  It  is  ])crfectly  reason- 
able so  to  decide.  The  nioiicv  is  not  in  fairness  due  from  the  respondent  at  all. 
We  therefore  dismiss  this  appeal  upon  the  merits.  With  regard  to  the  G2nd  section 
of  the  lyoca!  (Tovernment  Act,  1S5S,  21  &  22  Vict.  c.  98,  which  provides,  that,  "in 
all  summaiy  proceedings  by  a  local  board  for  the  recovery  of  expenses  incurred  by 
them  in  works  of  private  improvement,  the  time  within  which  such  proceedings  may 
be  tiiken  shall  be  reckoned  from  the  date  of  the  service  of  notice  of  demand," — I  am 
clearly  of  opinion  that  that  applies  only  to  proceedings  commenced  after  the  passing 
of  that  act.  For  these  loasons,  I  am  of  opinion  that  the  appeal  should  be  dismissed, 
with  costs. 

Williams,  J.  I  am  of  the  sauK^  opinion.  Without  at  all  incoming  to  dissent  from 
what  has  been  .said  by  the  Lord  (  hi(^f  .lustii-c  upon  the  first  ])()int,  I  prefer  resting  my 
judgment  on  the  gi'ound  stated  by  .Mr.  'I'wcmlow.  It  .appears  to  nic,  that,  having 
elected  to  [587]  proceed  under  tlie  90th  section  of  the  act,  by  an  imiirovcment  rate 
upon  the  occupier,  it  was  not  competent  to  the  local  boai-d  aftoi-wards  to  turn  round 
and  take  proceedings  summarily  under  s.  129.  It  is  true  no  rate  was  in  fact  made. 
But  the  301.  was  obtained  from  the  respondent  upon  the  footing  that  ho  was  to  have 
a  mortgage  on  the  rate  which  they  had  agreed  to  make.  Having  consented  to  throw 
the  burtiieu  on  the  occupier,  Jind  that  the  respondent  should  be  a  mortgagee  for  the 
money  advanceil,  I  thiid<  the  board  are  estopped  from  saying  they  are  I'cmitted  to 
their  right  of  shifting  the  burthen  to  the  respondent. 

WiLLKS,  .).  I  am  of  the  same  opinion.  If  the  proceeding  towards  charging  the 
sum  on  the  occupier  by  means  of  an  improvement  rate  wa.s  operative,  it  was  a  final 
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election  by  the  l)o;iid  ;  if  not,  the  notice  to  Mi-.  Francis  oper;ited  as  a  demand  of  ])ay- 
ment  by  him.     I  see  no  way  of  getting  out  of  that  dilemma. 

Keating,  J.  I  quite  concur  with  the  court  in  dismissing  this  appeal,  and  parti- 
cularly on  the  ground  taken  by  the  Lord  Chief  Justice.  There  was  such  a  demand  in 
18.54  as  would  have  entitled  the  local  board  to  proceed  in  the  summary  way  under 
s.  129,  provided  the  respondent,  as  receiver,  was  the  person  chargeable.  This  decision 
is  entirely  in  accordance  with  the  merits.  If  the  local  board  have  lost  their  remedy 
for  these  expenses,  they  have  only  themselves  to  blame  for  not  having  made  their 
election  at  an  earlier  period. 

Appeal  dismissed,  with  costs. 

[588]    Count  Portale.s  Gorgier  v.  Morris.    Feb.  25th,  1860. 

[S.  C.  29  L.  J.  C.  P.  208 ;  6  Jur.  N.  S.  705.] 

It  being  in  contemplation  to  construct  a  railway  from  Verrieres  to  Thielle,  in  the 
canton  of  Neuchatel,  in  Switzerland,  and  the  plaintitt'  being  a  person  of  influence 
there,  and  desirous  that  the  construction  of  such  railway  should  be  carried  into 
effect,  and  having  prepared  certain  plans  and  drawings  for  that  purpose,  and  incurred 
expenses  in  i-elation  to  the  proposed  undei-taking, — it  was  agreed  between  the  plain- 
tiff and  the  ilefendant  and  one  Merrett,  amongst  other  things,  that  the  plaintifi' 
would  give  his  support  and  aid  to  the  defendant  and  Merrett  for  ol)taining  the  con- 
cession or  grant  of  the  i-ight  of  constructing  such  railway  ;  that  the  defendant  and 
Merrett  would  consti'uct  the  railway  ;  that  they  should  be  paid  for  their  works  in 
advance  by  means  of  the  issue  of  shares  in  a  company  to  be  formed  ;  that,  with  two 
thirds  of  the  capital,  the  defendant  and  Merrett  should  construct  the  railway,  and 
that  the  remaining  one  third  should  be  remitted  in  free  shares  to  the  plaintiff;  and 
that  the  .shai-es  so  to  be  placed  at  the  disposal  of  the  plaintiff  should  cover  all  that 
might  be  dne  to  the  plaintiff  as  well  for  his  trouble  as  for  certain  other  expenses  to 
1)6  incurred  by  him. — Application  was  accordingly  made  for  the  concession  :  but, 
as  two  other  persons,  named  Besnard  and  Beslay,  were  also  endeavouring  to  procure 
the  concession  for  themselves,  it  was  ultimately  arranged  that  all  the  parties  should 
join  in  one  application,  which  resulted  in  the  grant  of  a  concession  to  the  defendant 
in  conjunction  with  Messrs.  Besnard  and  Beslay,  Merrett,  and  one  Lelievre  ;  and  a 
second  agreement  was  entered  into,  to  which  Besnard  and  Beslay  became  parties, 
whereby  it  was,  amongst  other  things,  agreed  that  .35,6001.  in  free  shares  was  to  be 
allotted  to  the  plaintiff  for  the  care  and  trouble  he  had  had  up  to  that  time,  and 
which  he  might  yet  have  to  take  up  to  the  complete  organization  of  the  company. 
The  defendant  afterwards  assigned  his  interest  in  the  concession  to  a  third  person. 
— In  an  action  against  the  defendant  upon  the  above  agreements,  alleging  for  breach, 
that,  by  default  of  the  defendant,  the  company  had  never  been  formed,  and  no  free 
shares  had  been  appropriated  to  the  plaintiff':— Held,  that  there  was  no  consideration 
for  a  binding  promise  on  the  part  of  the  promoters  of  the  undertaking  to  give  the 
plaintiff  the  shares, — the  mere  expectation  of  future  services  of  the  plaintiff"  not  being 
a  valid  consideration  ;  and  his  past  services  not  ha\ing  been  rendered  for  any  pay- 
ment or  allotment  of  shares  stipulated  to  be  made  in  the  event  which  had  happened, 
of  a  joint  concession  to  the  defendant  and  his  rivals. 

This  was  an  action  upon  a  special  agreement. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time  of  making 
the  agreement  thereinafter  mentioned,  it  was  in  contemplation  to  construct  a  railway 
through  the  canton  of  Neuchatel,  in  Switzerland,  from  the  frontier  at  Verriers  to 
Thielle,  with  a  branch  and  certain  other  works  :  that  the  plaintiff,  being  a  person  of 
influence  in  the  canton,  and  desirous  that  the  construction  of  the  said  railway  should 
be  carried  into  effect,  and  ha^•ing  prepared  certain  plans  and  drawings  for  that  purpose, 
and  incurred  expenses  in  relation  to  the  said  proposed  undertaking,  procured  the  defen- 
dant and  one  George  Merrett,  who  were  contractors  in  England,  to  inspect  the  proposed 
line  of  railway,  and  afterwards  to  undertake  the  construction  thereof,  and  for  that 
purpose  to  make  a  proposal  to  the  government  of  Neuchatel  for  a  concession  or  grant 
of  the  right  of  constructing  such  railway;  and  thereupon,  [589]  on  the  15th  of 
November,  1 853,  it  was  agreed  between  the  plaintiff  and  the  defendant  and  Merrett, 
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amongst  otliei-  things,  that  the  plaintiff  would  give  his  support  and  aid  to  the  defendant 
and  the  said  (Teorge  Merrett  for  obtaining  the  concession,  and  would  use  all  his  eflforts, 
with  the  aid  of  his  friends,  to  bring  the  matter  of  the  granting  of  such  concession  to  a 
good  (conclusion, — that  the  defendant  and  Merrett  would  construct  the  railway,  &c., — 
that  payment  should  Ije  made  to  the  defendant  and  Merrett  for  their  works  in  advance, 
by  means  of  the  issue  of  shares  in  a  companj',  that  is  to  say,  a  "  Society  Anonyme," 
which  would  be  regulated  by  the  laws  of  the  canton,  and  of  which  the  statutes  were 
to  ])e  thereafter  agreed  upon,  that  the  capital  of  the  said  company  should  be  formed 
as  therein  stated, — that,  with  two  thirds  of  such  capital,  the  defendant  and  Merrett 
should  make  the  railway,  and  that  the  remaining  one  third  should  be  remitted  in  free 
shares  to  the  plaintiff  of  the  same  kind  as  those  which  would  constitute  the  two  thirds, 
— and  that  the  shares  so  to  be  placed  at  the  disposal  of  the  plaintiff  should  cover  all 
that  might  be  due  to  the  plaintiff  as  well  for  his  trouble  as  for  certain  other  expenses 
to  be  incurred  by  him.  The  count  then  alleged  that  the  defendant  and  the  said  George 
Merrett  and  one  Alphonse  Lelievre  applied  for  the  said  concession  to  the  government 
of  the  canton,  and  that  the  plaintiff  was  always  ready  and  willing  to  support  and  aid 
the  defendant  and  the  said  other  persons  so  applying,  and  to  use  his  best  endeavours 
to  procure  the  granting  to  them  of  the  said  concession  ;  and  that  afterwards  it  was 
agreed  that  other  persons,  to  wit,  Besnard  and  Beslay,  should  be  associated  with  the 
defendant  and  Merrett  and  A.  Lelievre  in  soliciting  the  said  concession  ;  that  they  all 
jointly  applied  for  the  concession,  and  that  such  application  was  aided  and  supported 
by  [590]  the  plaintiff,  and  by  means  of  the  support  and  aid  so  affoi-ded  by  the  plaintiff 
a  concession  was  made  and  granted  by  the  government  to  the  saiil  Beslay,  Besnard, 
the  defendant,  Merrett,  and  Lelievre,  for  making  the  said  railway,  on  certain  terms 
which  were  approved  and  accepted  by  the  plaintiff  and  the  defendant  and  the  said 
other  persons.  The  count  then  went  on  to  aver,  that,  it  having  become  necessary  to 
alter  and  readjust  some  of  the  terms  of  the  before-mentioned  agreement,  by  reason  of 
the  introduction  of  the  said  Messrs.  Besnard  and  Beslay  as  parties  to  the  said  concession, 
afterwards,  on  the  19th  of  December,  1853,  it  was  further  agreed  by  and  between  the 
defendant,  the  said  C4.  Merrett,  the  said  A.  Lelievre,  the  said  Beslay,  Besnard,  and 
the  plaintiff,  that  the  defendant,  Merrett,  and  Lelievre  should  take  upon  themselves 
the  construction  of  the  said  lines  of  railway,  for  the  fixed  sum  of  63'i,4001.,  in  con- 
sideration of  which  they  engaged  to  construct  the  .said  railway,  &c.  ;  that,  in  considei'a- 
tion  of  30,0001.,  they  .should  pay  interest  on  the  capital  of  800,0001.,  &c. ;  that  they 
should  place  to  the  credit  of  the  company  (meaning  the  said  Society  Anonyme  to  be 
formed  as  aforesaid)  r2,0001.  ;  that  the  said  sums,  making  a  total  of  674,0001.,  should 
be  arranged  as  follows, — 280,0001.  were  to  be  supplied  by  Besnard  and  Beslay  ;  90,0001. 
were  to  be  represented  by  debentui'cs,  and  the  remaining  304,4001.  in  free  shares  of 
the  said  company  ;  that  the  defendant,  Merrett,  and  Lelievre  were  immediately  to 
deposit  the  caution  money,  80001.  ;  that,  of  the  280,0001.  to  be  furnished  by  the  said 
Besnard  and  Beslay,  three  fourths,  or  210,0001,  were  to  be  against  shares  in  the  said 
comi)any,  and  one  foui'th,  or  70,0001.,  against  debentures  of  the  company  ;  that,  besides 
the  .said  shares  and  debentui'cs,  they  should  receive  90,0001.  in  free  shai'cs  of  the  said 
com])any  as  concessionnaires  and  for  the  purpose  [591]  therein  mentioned  ;  that  there 
should  be  i.s.sucd  640,0001.,  in  shares  and  160,0001.  in  debentures,  and  that  such  capital 
should  be  apportioned  as  follows,  -to  the  defendant,  the  said  C4.  Meriett,  and  Alphonse 
Lelievre  662,4001,  to  l^esnard  and  F>(!slay  90,0001.,  to  the  plaintiff  35,6001.,  and  to  the 
credit  of  the  .said  company  for  administration,  *c.,  12,00(Jl.  ;  and  it  was  expressly 
agreed  between  all  the  sai(l  parties  thei'cto  that  the  said  sum  of  35,6001.  should  be 
allowed  and  ap])ropriatcd  to  the  iilaintiffs  in  fiec  shares  of  the  company,  as  a  com- 
pensation foi'  the  ])iiins  and  troubli;  which  he  had  had  up  to  the  day  of  making  the 
agreement,  and  which  he  nn'glit  th(!r<!after  have  to  take  u])  to  the  complete  oi-ganization 
of  the  company  :  AveruKMit,  that,  the  .said  agreement  having  been  so  made,  the 
defendant  promised  the  plaintill',  that,  on  the  formation  and  complete  estsblishmont 
of  the  said  company,  the  said  sum  of  35,6001.  should  be  allotted  and  apportioned  to 
him  in  such  free  shares  as  aforcs.iid,  and  that  the  defendant  would  use  his  best 
endeavours  that  the  said  company  should  be  formed  and  established,  and  would  do 
no  act  wherel)y  the  foiniation  of  the  company  and  the  appropriation  of  the  said  free 
shares  to  the  plaintiff  should  be  hindered  or  pi'eventofl  ;  (General  averment  of  perform- 
ance by  the  phiintiff  of  all  things  necessary  h)  entitle  him  to  maint.-iin  the  action  : 
Breach,  that,  although  a  reasonable  time  had  elapseil  for  the  forming  and  establishing 
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the  said  company,  and  appvopriatint;  to  the  plaintill'  the  said  free  shares,  the  defendant 
hrolve  his  promise,  in  this,  that  he  did  not  use  his  liest  or  any  endeavours  to  form  the 
said  company  and  procure  the  said  shares  to  be  appropriated  to  the  plaintiff;  and  that, 
by  default  of  the  defendant,  the  said  company  had  never  been  formed  and  established, 
and  no  free  shares  therein  appropriated  to  the  plaintiff,  &e. 

[592]  The  second  count  stated  that  the  agreement  of  the  1  5th  of  November,  1853, 
ha\  ing  been  made  as  mentioned  and  set  forth  in  the  first  coutit,  and  the  said  agreement 
of  the  19th  of  December,  18'i3,  having  also  been  made  as  mentioned  and  set  forth  in 
that  count,  and  the  other  acts  and  circumstances  in  that  count  mentioned  having  been 
also  done  and  happened, — which  agreement,  acts,  and  circumstances  were  for  brevity's 
sake  not  repeated  therein,  but  were  intended  to  be  incorporated  into  and  to  form 
part  of  that  count  by  reference  to  the  said  first  count, — the  defendant  promised  the 
plaintiff",  that,  on  the  formation  and  complete  establishment  of  the  said  company,  the 
said  sum  of  .■55,(5001.  should  be  allowed  and  appiopriated  to  the  plaintiff  in  free  shares 
of  the  said  com]mny,  as  and  for  such  compensation  as  in  the  said  agreement  of  the 
19th  of  December  is  mentioned  :  Averment,  that  the  plaintiff  did  all  things  on  his 
part,  and  all  things  were  done  and  happened,  to  entitle  him  to  have  the  saiil  sum  of 
85,6001.  allowed  and  appropriated  to  him  on  the  formation  and  complete  establi.shmeut 
of  the  said  company,  in  such  fiee  shares  as  aforesaid  :  Breach,  that,  although  the  said 
company  was  formed  and  completely  estalilished,  and  a  reasonaljle  time  afterwards 
elapsed  for  allowing  and  appropriating  to  the  plaintifi'  the  said  sum  of  35,6001.  in  such 
free  shares  therein  as  aforesaid,  and  such  free  shares  would  have  been  of  great  value, — of 
all  which  the  defendant  had  notice, — yet  no  part  of  the  said  sum  of  35,6001.  had  been 
allowed  and  appropriated  to  the  plaintiff  in  free  shares  of  the  said  company,  or  been 
paid  or  allowed  to  him  in  any  manner  whatsoever :  and  the  said  eompanj'  had  been  so 
formed  and  established,  that,  by  the  statutes  regulating  the  institution  thereof,  no 
allowance  or  appropriation  of  any  sum  of  money  to  the  plaintiff  in  free  shares  therein 
could  or  would  be  made. 

[593]  The  defendant,  amongst  other  pleas,  pleaded  non  assumpsit,  upon  which 
i.ssue  was  joined. 

The  cause  was  tried  before  Krle,  C.  .J.,  at  the  sittings  in  London  after  Trinity 
Term  last,  when  it  appeared  that  the  action  was  brought  for  the  recovery  of  35,6001. 
from  the  defendant  under  the  two  agreements  declared  on,  in  lespeet  of  the  plaintiff's 
services  in  obtaining  from  the  government  of  the  canton  of  Xeuchatel,  in  Switzerland, 
a  concession  of  the  right  to  construct  a  railway  from  Verrieres  to  Thielle,  traversing 
the  canton  of  Xeuchatel.  The  plaintiff'  was  a  person  having  considerable  influence  in 
the  canton  ;  and,  having  caused  ])laus  and  drawings  of  the  proposed  railway  to  be 
made,  he  entered  into  the  agreement  of  the  15th  of  November,  1853,  set  out  in  the 
first  count  of  the  declaration,  with  the  ilefendant  and  Merrett ;  and,  pursuant  to  the 
terms  of  that  agreement,  the  plaintift'  caused  application  for  the  concession  of  the 
railway  to  be  made.  Messrs.  Besnard  and  Beslay  had  also  applied  for  a  similar  con- 
cession :  and,  in  order  to  prevent  competition,  an  amalgamation  of  the  competing 
parties  for  the  proposed  railway  was  agreed  to,  which  resulted  in  the  agreement  of 
the  19th  of  December,  1853,  the  terms  of  which  were  as  follows : — 

"December  19th,  1853. 

"  Between  the  undersigned, — first,  Messrs.  Morris,  Merrett,  and  Lelievre,  residing 
in  Loudon,  &c., — secondly,  Mr  Beslay,  residing  at  Paris,  &c.,  acting  for  himself  and 
in  the  name  of  Mr.  Besnard, — thirdly,  M.  le  Comte  Pourtales  ttorgier, — it  has  been 
agi'eed  as  follows  : — 

"Art.  1.  Messrs.  Morris,  Meirett,  and  Lelievre  take  upon  them.selves  the  construc- 
tion of  the  lines  of  railway  in  Neuchatel,  which  foim  the  subject  of  the  agreement 
with  the  government  of  Neuchatel,  in  Switzerland,  dated  the  29th  of  September  last, 
ratified  the  [594]  same  day  by  a  decree  of  the  council  of  the  same  canton,  that  is  to 
say,  the  line  from  Verrieres  to  Thielle,  and  the  branches,  Sic  ,  for  the  fixed  sum  of 
632,4001.  :  in  consideration  of  which  they  engage  to  construct  and  render  in  a  complete 
and  perfect  state  for  working  the  railways  above  named,  including  the  purchase  of 
land,  the  construction  of  the  permanent  way,  the  works  of  art,  the  fixed  material  of 
every  description,  as  well  as  the  rolling  stock,  station-houses  for  guards,  crossing 
junctions,  closing,  in  short  everything  that  constitutes  the  complete  estal)lishment  of 
a  railwa}'  fit  for  working,  within  the  time  prescribed  bj'  the  act  of  concession.     They 
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moreover  take  upon  themselves,  in  consideration  of  the  sum  of  30,0001.,  to  pay  interest 
at  the  rate  of  4  per  cent,  on  the  capital  of  ti()0,0001.  during  the  construction  of  the 
works  until  the  completion  of  the  railway  and  its  being  in  a  state  fit  for  working. 
They  will  also  have  to  place  to  the  credit  of  the  company  12,0001.,  of  which  mention 
is  made  in  Art.  6.  The  three  sums  above  stated,  forming  a  total  of  674,4001.,  will  be 
settled  in  the  following  manner, — first,  260,0001.  in  money  will  be  supplied,  on  the 
terms  stated  in  Art.  4,  by  Messrs.  Bcsnard  and  Beslay, — secondly,  90,0001.  in 
debentures, — and  the  remainder,  304,4001.,  in  free  shares. 

"Art.  2.  Messrs.  Morri.s,  Merrett,  and  Lelievre  are  immediately  to  deposit  the 
caution-money,  amounting  to  80001.,  into  the  hands  of  the  governoi-  of  the  canton  of 
Neuchatel. 

"Art.  3.  The  works  ai'e  to  be  executed  in  conformity  with  the  plans  of  Mr. 
Weltz,  &c. 

"  Art.  4.  Messrs.  Besnai-d  and  Beslay  will  furnish  260,0001,  in  money,  of  which 
three  fourths,  or  210,0001.,  against  shares,  and  one  fourth,  or  70,0001.  against  deben- 
tures. Besides  the  shares  and  debentures  representing  the  above  capital  of  280,0001., 
they  shall  receive  [595]  1*0,0001.,  in  free  shares,  as  concessionaires,  to  cover  the  premium 
necessary  to  raise  the  said  capital  of  280,0001.,  and  as  a  remuneration  for  their  previous 
expense  and  trouble,  and  for  giving  up  their  share  of  the  profits  which  they  might 
have  made  in  constructing  the  line. 

"Art.  5.  It  is  admitted  (reconnu)  by  all  parties  that  35,6001.  in  free  shares  is  to 
be  allotted  (attribue)  to  M.  le  Comte  Pourtales  (rorgier  for  the  care  and  trouble  he 
has  had  up  to  this  da,y,  and  which  he  might  yet  have  to  take  up  to  the  complete 
organisation  of  the  company. 

"Art.  6.  There  shall  be  issued  640,0001.  in  shares,  and  160,0001.  in  debentures, 
for  making  the  above  railway  and  branches.  This  capital  will  be  in  conformity  with 
the  preceding  articles,  and  lie  apportioned  in  the  following  manner, — first,  to  Messi'S. 
Morris,  Merrett,  and  Lelievre,  662,4001., — .secondly,  Messrs.  Besnard  and  Beslay, 
90,0001.,— thirdly,  M.  le  Comte  Pourtales  Gorgier,  35,6001.,— fourthly,  the  credit  of 
the  company  for  expenses  of  administration,  &c.,  12,0001., — total,  800,0001.  On  the 
capital,  to  be  raised  by  shares  of  500  fi-ancs,  the  first  call  will  be  of  11.  on  the  1st  of 
February  next ;  the  remainder  in  conformity  with  the  statutes  which  shall  be  drawn 
up  with  common  accord. 

"Art.  7.  The  company  will  be  managed  by  ten  directors  at  the  most,  of  whom 
five  are  to  be  named  by  Messrs.  Morris,  Merrett,  and  Lelievre,  and  five  are  to  be 
named  l)y  Messis.  Beslay  &  Co.  M.  le  Comte  Pourtales  is  requested  from  this  time 
to  become  the  chairman  of  the  board,  which  he  agrees  to. 

"  Art.  8.  It  is  understood  that  the  bridges  of  Lorquier  and  De  la  Keus  shall  be 
constructed  of  iron,  if  the  expense  do  not  exceed  the  estimate.  It  is  understood  that, 
if  the  company  should  make  embellishments,  or  any  changes  in  the  plans  other  than 
those  absolutely  [596]  re(piired,  tlio  inci'easod  expense  shall  be  l)orne  by  the  company. 

"Art.  9.  In  case  that,  on  or  before  the  1st  of  Februaiy  next,  or,  at  the  latest, 
within  the  month  after  the  confirmation  by  the  federal  council  of  the  act  of  concession, 
Messrs.  Besnard  and  Beslay  shall  not  have  paid  to  the  bankers  of  the  company  the  11. 
agreed  to  on  each  of  the  10,500  shares  for  which  they  are  to  provide  the  funds,  they 
shall  be  deprived  ipso  facto  of  all  rights  whatsoever  to  the  concession  and  to  the 
90,0001.  in  free  shaies  mentioned  in  Art.  4.  It  is  understood  that  Messrs.  Morris  and 
their  colleagues  shall  have  within  the  same  date,  under  a  like  penalty,  either  in  money, 
or  caution-money,  or  the  value  of  works  ell'ected,  the  payment  of  11.  on  each  of  the 
3050  shares  of  which  they  are  to  ])rovide  the  funds. 

"  Art.  10.  Sir  William  Cubitt,  civil  engineci'  at  London,  shall  l)e  named  consulting 
engineer  of  the  company. 

"Art.  11.  Ail  disagreements  or  difficulties  relative  to  the  cariying  out  of  these 
presents  shall  be  submitted,  in  tlie  last  I'csort,  to  two  referees  respectivel}'  named  by 
the  parties  ;  and,  in  case  of  disagicement,  to  the  decision  of  an  iimpii'c  to  be  named 
by  tlic  president  of  the  Ti-ibunal  of  Connucrce  of  the  Seine." 

Before  the  execution  of  this  last  agreement,  the  plaintiil',  being  for  that  purpose 
authorized  by  the  defendant,  was  instrumental  in  obtaining  a  concession  for  making 
the  railway  being  granted  to  the  defendant  in  conjunction  with  Messrs.  Besnard, 
Beslay,  Merrett,  and  Lelievre.     This  concession  was  on  the  29th  of  November,  1853, 
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provisionally,  and  on  the  16th  of  December,  1853,  finally,  ratified  by  the  Grand 
Council  of  Neuchatel. 

After  the  exec-ution  of  the  agreement  of  the  19th  of  December,  1353,  the  plaintiff 
at  his  own  cost  prepared  [597]  the  statutes  or  articles  of  settlement  of  the  company 
which  was  to  be  formed  according  to  the  agreement. 

In  May,  1855,  the  defendant  assigned  all  his  interest  in  the  concession  to  Messrs. 
Leuba  &  Co.,  and  that  assignment  was  duly  recognized  by  the  Federal  Council  of  the 
canton  :  and,  in  consequence  of  that  assignment,  and  of  disputes  which  had  arisen 
between  the  ditt'erent  concessionaires,  the  company  proposed  to  be  formed  by  the 
agreement  of  the  19th  of  December,  1853,  was  not  formed,  and  consequently  the 
defendant  was  never  in  a  condition  to  give  the  plaintift'  the  35,6001.  in  free  shares. 

The  learned  judge  ruled  that  the  agreement  produced  did  not  support  the  declara- 
tion, inasmuch  as  it  was  not  a  personal  engagement  by  the  defendant  to  pay  the  plain- 
tiil'  35,6001.,  or  to  give  him  free  shares  to  that  amount :  and  he  tliereupon  directed  a 
nonsuit  to  be  entered,  but  reserved  to  the  plaintift'  leave  to  make  any  amendment  which 
the  court  might  think  fit. 

Lush,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  there  was  evidence  for  the  jurv  of  a  contract  upon  which  the  plaintift' was 
entitled  to  recover,  inasmuch  as  the  defendant  had  wrongfully  put  it  out  of  his  power 
to  perform  the  contract. 

M.  Smith,  Q.  C,  T.  Jones,  and  Milward,  shewed  cause,  submitting  that  there  was 
no  agreement  personally  binding  the  defendant  to  give  the  plaintift'  the  stipulated 
number  of  shares,  the  company  never  having  been  formed  ;  and  that,  if  there  had 
been  any  such  promise,  it  was  without  consideration. 

Lush,  Q.  C,  and  Holl,  in  support  of  the  rule,  insisted  that  there  was  ample  evidence 
of  a  binding  contract,  [598]  which  but  for  the  wrongful  act  of  the  defendant  and  his 
partners  might  have  been  carried  out. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  when  the  position  of  the  parties  is  closely  considered,  it  becomes  ob\'ious 
that  the  provision  relied  upon  by  the  plaintift'  as  a  binding  contract  to  give  him  the 
specified  nvunber  of  shares,  was  in  ti'uth  only  an  arrangement  of  the  amount  of  the 
present  which  the  promoters  were  willing  to  award  to  him. 

There  was  no  consideration  for  a  binding  promise  on  their  part  to  give  him  the 
shares.  The  past  services  of  the  plaintift'  were  not  rendei'ed  for  any  payment  or  allot- 
ment of  shares  stipulated  to  be  made  in  the  event  which  has  happened,  of  a  joint 
concession  to  the  defendant  and  his  rivals.  And,  as  for  the  anticipated  future  services 
of  the  plaintift',  the  mere  expectation  of  them  was  not  a  valid  consideration,  and  he 
did  not  contract,  and  was  not  under  any  obligation,  to  render  any. 

There  was,  therefore,  no  contract  with  the  plaintiff  binding  in  point  of  law  upon 
the  defendant,  and  the  nonsuit  was  right. 

Eule  discharged. 

[599]    Doe  d.  Gutteridge  v.  Sowerby.     1860. 
[S.  C.  29  L.  J.  C.  P.  291  ;  6  Jur.  N.  S.  870 ;  8  W.  R.  393.] 

An  admittance  (pi'e\ious  to  the  4  &  5  Vict.  c.  35)  by  the  steward  of  a  manor,  as  such, 
out  of  the  manor,  whether  at  a  coui't  or  otherwise,  was  bad.  But,  as  such  an  admit- 
tance  would  have  been  good  if  a  special  authority  for  that  purpose  had  been  given 
])V  the  lord,  so  also  it  might  ha\e  been  rendered  valid  hy  his  subsequent  ratification 
and  notification  to  the  homage,  so  as  to  make  it  an  admittance  by  implication. — A. 
was  in  ISIO  admitted,  out  of  court,  by  the  steward,  to  a  copyhold,  upon  a  surrender 
made  in  1791,  and  paid  a  fine  to  the  steward  for  the  use  of  the  lord.  An  informal 
entry  of  the  admittance  appeared  on  the  court-rolls  ;  and  the  admittance  was  in 
subsequent  entries  treated  as  a  valid  admittance,  and  the  property  had  been  held 
for  about  thirty-five  j^ears,  under  it,  and  transmitted  to  purchasers  : — Held,  upon  a 
special  case,  upon  which  the  court  were  to  draw  inferences  as  a  jury,  that  the  admit- 
tance, though  at  first  invalid,  was  rendered  a  good  admittance  by  the  subsequent 
ratification  and  adoption  of  the  lord. 
This  was  an  action  of  ejectment  brought  on  the  31st  of  July,  1^4:5,  to  recover  an 

undivided  moiety  of   certain  copyhold  premises  situate  in  and  being  parcel  of  the 
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manor  of  Cockernhoe,  in  the  parish  of  OfHey,  and  county  of  Hertford,  being  the 
undivided  moiety  of  which  Maiy  Gutteridge  was  admitted  tenant  on  the  27th  of 
December,  17S1,  as  hereinafter  set  out. 

1  he  dechuation,  which  was  dated  the  31st  of  July,  1845,  was  served  in  August, 
1S45 ;  and  the  cause  came  on  to  be  tried  before  Lord  Dennian,  C.  J.,  at  the  Hertford 
Spring  Assizes,  1848,  when  a  verdict  was  found  for  the  defendant,  subject  to  the 
opinion  of  the  court  upon  the  following  case  :— 

On  the  I'Tth  of  December,  1781,  Mary  Gutteridge,  then  being  the  wife  of  James 
Gutteridge,  was,  out  of  court,  and  out  of  the  manor,  admitted  by  the  then  lady  of 
the  manor  alone,  as  devisee  undei'  the  will  of  her  father,  William  Kudd  (then  deceased), 
to  the  undivided  moiety  of  certain  copyhold  premi.ses  held  of  the  manor  of  Cockernhoe 
aforesaid,  as  tenant  in  common  in  fee,  her  sister  Elizabeth  (also  a  daughter  of  William 
Itudd),  then  the  wife  of  Daniel  Kudd,  being  admitted  on  the  same  day  to  the  other 
moiety.     The  following  is  a  copy  of  the  entry  on  the  court^rolls  of  the  manor : — 

The  manor  of  Cockernhoe,  in  the  county  of  Hertford. 

"  Whereas,  William  Kudd,  late  of  Wandon  End,  in  the  parish  of  King's  ^Valden, 
in  the  county  of  Hertford,  gentleman,  a  customary  tenant  of  the  said  manor,  in  his 
life-time  held  to  him  and  his  heirs  of  the  lady  of  the  said  manor, — 

[600]  "  All  that  close  of  land  called  Cockernhoe  Hall,  containing  all  those  (i  acres 
of  land  more  there  to  the  said  close  belonging,  by  copy  of  court-roll,  fealty,  suit  of 
court,  and  the  yearly  rent  of  Gs.  8d.  ;  and  also  all  that  other  close  of  land  called 
Brocker  Croft,  containing  by  estimation  10  acres;  and  also  all  those  9  acres  of  land 
lying  in  a  certain  place  called  Dane  Croft :  and  also  all  those  .0  acres  of  land  lying  in 
a  certciin  place  called  Lay  bread,  and  all  those  10  acres  of  land  lying  in  Pidsdenhill, 
otherwise  Pillsdeuhill,  within  the  manor  aforesaid,  by  copy  of  court^roll,  fealty,  suit 
of  court,  and  the  yearly  rent  of  20s.  :  and  also  all  that  rood  of  land  called  Gibb's  Half- 
Acre,  lying  within  the  manor  aforesaid,  by  copy  of  court-i'oU,  fealty,  suit,  and  the 
yearly  rent  of  'M.  ;  and  also  all  those  three  crofts  of  land  with  a  pighlle  called  Pidsden- 
hill, otherwise  Pillsdeuhill,  within  the  manor  aforesaid  ;  and  all  those  5  acres  of  land 
lying  in  the  above  place  called  Laybread,  within  the  manor  aforesaid,  by  copy  of 
court-roll,  fealty,  suit  of  court,  and  the  yearly  rent  of  21s.  8d. ;  and  also  certain  lands 
and  tenements,  with  the  appurtenances,  within  the  manor  aforesaid,  formerly  the 
lands  and  tenements  of  Jeremy  Godfrey,  deceased,  by  copy  of  court-roll,  fealty,  suit 
of  court,  and  the  yearly  rent  of  Ss.  6d. ;  and  also  all  that  piece  of  huid  lying  in  a 
certain  place  called  Handicroft,  within  the  manor  aforesaid,  containing  by  estimation 
30  poles,  more  or  less,  lying  between  the  lands  formeily  of  Richard  lirigg  and  the 
land  some  time  of  Richard  Pilgrim,  and  abutting  northwards  upon  a  certain  place 
called  Pasture  Close,  and  southward  upon  Bi'ickpond  Close,  heretofore  the  land  of 
one  John  Pilgrim,  by  copy  of  court^roU,  fealty,  suit  of  court,  and  the  yearly  rent  of 
4d.  ;  and  also  one  rood  of  land  divided  by  a  hedge  from  the  northwest  part  of  [601] 
a  close  formei'ly  of  Thomas  Rudd,  called  Pidsdenhill,  otherwi.se  Pillsdeuhill,  by  copy 
of  court-roll,  fealty,  suit  of  coui't,  and  the  yearly  rent  of  Id. 

"To  which  said  several  premises  the  said  William  Rudd  was  admitted  tenant  at 
a  general  court-baion  held  for  the  .said  manor  on  the  30th  day  of  Scpteniber  which 
was  in  the  year  of  Our  Lord  1 7G2,  upon  the  surrender  of  Henry  Field,  gentleman. 
That  the  said  William  Rudd  died  thereof  seised,  having  lirst  surrendered  the  same 
to  the  use  of  his  last  will  and  testament,  us  appears  by  the  rolls  of  the  same  court ; 
and  that  the  said  William  Rudd  is  departeii  this  life,  having  first  duly  made  and 
published  his  last  will  and  testament  in  writing,  bearing  date  the  21Jth  day  of  May, 
1780,  whereby  he  gave  and  devised  unto  his  two  dauglilers,  Maiy,  the  wife  of  James 
(jutteridge,  and  Elizabeth,  wife  of  Daniel  IJiidd,  being  the  Mary  and  Elizabeth  aljove 
named, — 

"  All  that  his  messuage  or  farmhouse  situate  at  Cockernhoe,  in  the  parish  of  Ollley, 
in  the  saitl  comity  of  Hertford,  with  the  iiarns,  stables,  out-houses,  and  appurtenances 
thereto  belonging,  with  all  and  singular  the  lands  and  grounds  thereto  belonging,  in 
the  .said  will  more  paiticularly  mentioned. 

"To  hold  the  said  premises  unto  the  said  two  daughters,  Mary  Gutteridge  and 
Elizabeth  Rudd,  and  to  their  heirs  and  assigns  for  ever,  as  tenants-in-common,  and 
not  as  joint  tenants,  chargeable  as  in  the  .said  will  is  mentioned. 
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"Now  be  it  remembered,  that,  on  the  27th  day  of  December,  1781,  came  before 
the  Honorable  Dame  Sarah  Salnsbury,  widow,  the  lady  of  the  said  manor,  at  her 
capital  mansion-honse  called  Offley  Place,  in  the  parish  of  Ottley  aforesaid,  the  said 
Mary,  the  wife  of  the  said  James  Uutteridge,  and  then  in  the  piesence  of  William 
Wilshire  the  younger,  gentleman,  depnty-steward  of  William  Richard  Tristram, 
gentleman,  capital  steward  [602]  of  the  said  manor,  hnml)ly  desired  of  the  said  lady 
of  the  said  manor  to  be  out  of  court  admitted  tenant  to  one  undivided  moiety  (the 
whole  into  two  equal  parts  to  be  divided)  of  and  in  all  the  said  pieces  or  parcels  of 
land  and  premises,  with  the  appurtenances :  And  thereupon  the  said  lady  of  the  said 
manor,  at  her  humble  request,  by  her  own  hands,  out  of  her  special  grace  and  favor, 
out  of  court,  in  the  presence  of  the  said  deputy-steward,  did  grant  and  deliver  seisin 
thereof  by  the  rod  to  the  said  Mary  the  wife  of  the  said  James  Gutteridge,  according 
to  the  custom  of  the  said  manor,  to  have  and  to  hold  t'le  said  moiety  of  the  said 
pieces  or  parcels  of  land  and  premises,  with  the  appurtenances,  unto  the  said  Mary, 
the  wife  of  the  said  James  Gutteridge,  her  heirs  and  assigns  for  evei-,  by  the  rod,  at 
the  will  of  the  lady,  according  to  the  custom  of  the  said  manor,  by  copy  of  court-roll, 
fealty,  suit  of  court,  the  yearly  rents  aforesaid,  and  other  duties,  customs,  and  services 
therefor  due  and  of  right  accustomed  :  And  she  gives  to  the  lady  for  a  fine  for  such 
her  estate  and  entry  in  the  premises  aforesaid  as  appears  in  the  margin  :  hei-  fealty  is 
respited  ;  and  so,  saving  always  the  right  of  the  lady,  the  said  Mary,  wife  of  the  said 
James  Gutteridge,  is  admitted  thereof  tenant  in  form  aforesaid. 

"  S.  Salusbury,  l.ady  of  the  said  manor. 

"  This  admission  was  granted  in  the  presence  of 

"  William  Wilshire,  Jun.,  deputy-steward." 

The  premises  of  which  a  moiety  was  included  in  this  admission  were  the  same  as 
those  of  which  the  said  William  Kudd  died  seised,  and  which  he  devised  to  his  said 
daughters,  as  stated  in  the  said  court-rolls ;  and  under  this  admission  the  said  Mary 
Gutteridge  is  alleged  to  have  become  and  been  seised  of  such  moiety  in  fee,  at  the 
will  of  the  lady,  according  to  the  custom  of  the  said  manoi-,  as  expressed  in  the  said 
admi.ssion. 

[603]  On  the  19th  of  November,  1782,  the  said  James  Gutteridge  and  Mary  his 
wife  (the  lattei-  having  been  first  solely  and  separately  examined)  did  out  of  court 
surrender  the  said  undivided  moiety  to  the  use  of  the  said  Mary  for  life,  with 
remainder  to  the  use  of  the  said  James  Gutteridge,  her  husband,  for  life,  with 
remainder  to  the  use  of  the  heirs  and  assigns  of  the  said  Mary  Gutteridge  for  ever. 

Between  the  year  1782  and  1787,  several  general  courts-baron  were  held  in  and 
for  the  said  manor,  at  \vhich  nothing  was  done  ;  and  no  presentment  was  made 
touching  the  premises  in  <iuestion. 

On  the  10th  of  March,  1787,  at  a  special  court-baron  of  the  said  manor,  the  said 
surrendei-  was  presented  l)y  the  homage  ;  and  the  said  Mary  Gutteridge  was  admitted, 
and  enjoyed  the  said  moiety  in  pursuance  thereof.  The  following  is  the  entry  of  the 
presentment  and  admittance  on  the  court-rolls. 

"The  Manor  of  Cockernhoe,  in  the  county  of  Hertford,  10  March,  1787. 

"  The  special  court-baron  of  the  Honorable  Dame  Sarah  Salusbury,  widow,  lady 
of  the  said  manor,  holden  in  and  for  the  manor  aforesaid,  on  Saturday,  the  1 0th  day 
of  March,  1787,  and  in  the  27th  year  of  the  reign  of  Our  Sovereign  Lord  George  the 
Third,  &c.,  before  Lawrence  Times,  gentleman,  steward  there. 

" The  homage  there  "Matthew  Robinson,  1^^^^^.^^ 

"John  Joyner,  / 

"Also  at  this  court  the  homage  aforesaid  upon  their  oath  present,  that,  since  the 
last  geneial  court- baron  held  for  the  said  manor,  that  is  to  say,  on  the  19th  day  of 
November,  1782,  James  Gutteridge,  of  Cockernhoe,  in  the  parish  of  Ottley,  in  the 
county  of  Hertford,  yeoman,  and  Mary  his  wife,  one  of  the  two  daughters  and  a 
devisee  named  in  the  last  will  and  testament  of  Wil-[604]-liam  Rudd,  late  of  Wandon 
End,  in  the  parish  of  King's  Walden,  in  the  said  county  of  Hertford,  gentleman, 
deceased,  late  a  customary  tenant  of  the  said  manor,  the  said  Mary  being  also  a 
customary  tenant  of  the  said  manor,  and  being  first  solely  and  separately  examined 
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apart  from  her  said  husbaiul  by  Richard  Tristram,  gentleman,  steward  of  the  said 
manor,  and  consenting  thereto,  did  out  of  court  surrender  into  the  hands  of  the  lady 
of  the  said  manor,  by  the  rod,  according  to  the  custom  thereof,  by  the  hands  and 
jicceptance  of  the  said  steward. 

"All  that  undivided  moietj' or  half  part,  the  whole  into  two  equal  parts  to  be 
divided,  of  and  in  all  that  close  of  land  called  Cockernhoe  Hall,  within  the  manor 
aforesaid,  containing  by  estimation  3  acres,  more  or  less ;  and  also  of  and  in  all  those 
6  acres  of  land  more  there  to  the  said  close  belonging ;  and  also  of  and  in  all  that 
other  close  of  land  called  Brock  Croft,  containing  by  estimation  10  acres ;  and  also 
of  and  in  all  those  9  acres  of  land  lying  in  a  certain  place  called  Dan  Croft ;  and  also 
of  and  in  all  those  5  acres  of  land  lying  in  a  certain  place  called  Laybread  ;  and  also 
of  and  in  all  those  10  acres  of  land  lying  in  Pidsdenhill,  otherwise  Pill.sdenhill,  within 
the  manor  aforesaid  ;  and  also  of  and  in  all  that  rood  of  land  called  Gibb's  Half-Acre, 
lying  within  the  manor  aforesaid  ;  and  also  of  and  in  all  those  3  crofts  of  land,  with 
a  pightle,  called  Pidsdenhill,  otheiwise  Pillsdenhill,  within  the  manor  aforesaid  ;  and 
also  of  and  in  all  those  5  acres  of  land  lying  in  the  above  said  place  called  Laybread, 
within  the  manor  aforesaid  :  and  akso  of  and  in  certain  lands  and  tenements,  with  the 
appurtenances,  within  the  manor  aforesaid,  formerly  the  lands  and  tenements  of 
Jeremy  Godfrey,  deceased  ;  and  also  of  and  in  all  that  piece  of  land  lying  in  a  [605] 
certain  place  called  Handicroft,  within  the  manor  aforesaid,  containing  by  estimation 
30  poles,  more  or  less,  lying  between  the  lands  formerly  of  Richard  Bigg  and  the 
land  sometime  of  Richaid  Pilgiim,  and  alnitting  northward  upon  a  certain  piece 
called  Pasture  close,  and  southward  upon  Brickpond  close,  heretofore  the  land  of  one 
.lohn  Pilgrim  ;  and  also  of  and  in  one  rood  of  land  divided  by  a  hedge  from  the 
north-west  part  of  a  close  formerly  of  Thomas  Rudd,  called  Pidsdenhill,  otherwise 
Pillsdenhill,— 

"To  which  said  moiety  of  the  said  several  premises  the  said  Mary,  the  wife  of  the 
.said  James  Gutteridge,  was  admitted  tenant  by  the  lady  of  the  said  manor,  out  of 
court,  on  the  "27th  day  of  December  then  last  past,  under  the  surrender  and  will  of 
the  said  William  Rudd; 

"  And  also  all  other  the  copyhold  or  customary  messuages,  cottages,  lands,  tene- 
ments, aiifl  hereditaments,  and  parts  and  shares  of  customary  or  copyhold  messuages, 
lands,  tenements,  and  hereditaments,  whatsoever,  holden  of  the  said  manor,  which 
were  by  the  will  of  the  said  William  Rudfl  devised  to  the  .said  Mary,  the  wife  of  the 
said  James  Gutteridge,  with  their  and  every  of  their  appurtenances,  and  of  and  in  all 
hedges,  ditches,  trees,  fences,  commons,  ways,  waters,  watercourses,  easements,  paths, 
pas.sages,  profits,  commodities,  hereditaments,  and  appurtenances  whatsoever  to  the 
said  several  closes,  pieces  and  parcels  of  land,  hereditaments,  and  premises  belonging, 
used,  or  in  any  wise  appertaining;  and  the  reversion  and  reversions,  remainder  and 
remainders  thereof, 

"To  the  use  and  behoof  of  the  said  Maiy,  the  wife  of  the  said  James  Gutteridge, 
and  her  assigns,  for  and  during  the  term  of  her  natural  life  ;  and,  from  and  after  her 
decease.  To  the  use  and  behoof  the  .said  [606]  James  (iutteridgc  and  his  assigns  for 
and  during  the  term  of  his  natinal  life ;  and,  from  and  immediately  after  the  .several 
deceases  of  the  said  James  Gutteridge  and  Mary  his  wife,  and  the  decease  of  the 
survivor  of  them,  then  To  the  use  and  liehoof  of  the  heirs  and  assigns  of  the  said 
Mary  Gutteridge  for  ever,  according  to  the  custom  of  the  said  manor: 

"  Now,  at  this  court,  in  hci-  proper  person,  comes  the  .said  Mary  Gutteridge,  and 
humbly  flesircs  of  the  lafl)'  of  the  .said  manor  to  be  arlmitted  tenant  to  the  said 
undivided  moiety  or  half  [)art  of  the  .said  pieces  or  parcels  of  the  said  lands  and 
premises  so  surrendered  as  aforesaid  ;  To  whom  the  lady  of  the  said  manor,  by  her 
.said  stcwarrl,  granteth  seisin  thereof  by  the  rod,  To  have  and  to  hold  the  said 
undivided  moietj'  or  half  part  of  all  the  said  pieces  or  parcels  of  land  and  premises, 
with  the  appurtenances,  unto  the  said  Mary  Gutteritlge  and  her  a.ssigns  for  and 
during  the  term  of  her  natiwal  life,  with  such  remainders  over  as  in  the  said  surrender 
aie  mentioned,  of  the  lady  of  the  saifl  manor,  by  the  rod,  at  the  will  of  the  lady, 
according  to  the  custom  of  the  said  manoi-,  by  copy  of  court-roll,  fealtj',  suit  of  court, 
customary  licriots,  when  they  happen,  the  yearly  rents  and  other  duties,  customs, 
and  services  therefor  due  and  of  right  accustomed  ;  but  she  doth  not  give  an_vthing 
to  the  lady  foi-  a  tine  for  such  lici-  estate  and  entry  in  the  premises  aforesaid,  because 
the  same  was  paid  upon  her  formei'  admission  :  her  fealty  is  respited  ;  and  .so,  sjiving 
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always  the  right  of  the  lady,  the  said  Mary  Gutteridge  is  admitted  thereto  tenant  in 
form  aforesaid. 

"  The  end  of  this  court." 

Between  the  making  of  the  preceding  surrender  of  the  19th  of  November,  1782, 
and  its  presentment  on  the  10th  of  March,  1787,  two  general  courts  baron  were  in  fact 
holden  for  the  said  manor,  viz.  one  on  the  [607]  ith  of  Jaiuiary,  1786,  and  another  on 
the  27th  of  September,  1786:  and  entries  of  the  proceedings  of  those  courts  were 
duly  made  upon  the  rolls  of  the  manor,  but  at  neither  of  those  courts,  nor  at  any 
time  before  the  10th  of  March,  1787,  was  the  surrender  of  the  19th  of  November,  1782, 
presented  or  entered,  or  noted  or  mentioned  upon  the  rolls  of  the  manor. 

On  the  17th  of  September,  1791,  the  said  James  Uutteridge  and  Mary  his  wife, 
— the  latter  having  been  first  solely  and  separately  examined, — did  out  of  court 
surrender,  by  the  hands  and  acceptance  of  the  steward  of  the  said  manor,  the  said 
undivided  moiety  to  which  the  said  Mary  had  been  so  admitted  in  1781  as  aforesaid 
to  the  use  of  the  said  Mary  Gutteridge  for  the  joint  lives  of  herself  and  her  husband; 
and,  after  her  decease,  in  case  he  should  survive  her.  To  the  use  of  the  said  James 
Gutteridge  her  husband  for  his  life,  with  remainder  to  such  uses  as  James  Gutteridge 
should  by  will  appoint ;  with  remainder  to  the  use  of  the  heirs  and  assigns  of  the 
said  James  Gutteridge  for  ever. 

The  .said  Mary  Gutteridge  died  in  the  year  1796  without  having  been  admitted 
on  the  preceding  surrender;  and  such  surrender  was  never  presented  at  any  court  of 
the  manor. 

Between  the  date  of  the  last-mentioned  surrender  and  the  10th  of  May,  1810, 
there  were  three  special  courts  held  for  the  said  manor, — in  1797,  1802,  and  1803, 
respectively, — at  which  pi-esentments,  surrenders,  and  admittances  of  copyholds  took 
place ;  the  two  first  courts  relating  each  to  one  single  transaction,  and  the  third  to 
three  transactions;  but  no  general  court  till  after  the  19th  of  May,  1810.  Entries 
of  such  special  courts  appear  upon  the  rolls  of  the  manor,  but  they  are  not,  and  do 
not  purport  ever  to  have  been,  signed  by  the  steward  for  the  time  being. 

In  order  to  prove  the  admittance  of  the  said  James  [608]  Gutteridge  on  the  said 
surrender  of  17th  September,  1791,  and  its  entry  on  the  rolls  of  the  manor,  the 
defendant  at  the  trial  put  in  evidence  a  book  produced  by  John  Hawkins,  the  then 
steward  of  the  manor,  as  the  book  containing  the  court-rolls  of  the  manor,  in  which 
was  the  following  entry  : — 

"The  Manoi'  of  Cockernhoe,  in  the  county  of  Hertford.     19th  Mav,  1810. 

"Be  it  remembered,  that,  on  the  19th  day  of  May,  1810,  at  the  house  of  William 
Wilshire,  Esq.,  the  steward  of  the  said  manor,  in  Hitchin,  in  the  county  of  Hertford, 
before  the  said  William  Wilshire  cometh  James  Gutteridge,  &c.  [This  entry  relates 
to  the  other  moiety,  which  is  not  in  question  in  this  cause] : 

"And  be  it  also  remembered,  that,  on  the  19th  day  of  May,  1810,  at  the  place 
aforesaid,  the  said  James  Gutteritlge  cometh  before  the  said  steward,  and  produceth 
to  him  a  surrender  made  by  the  .said  James  Gutteridge  and  by  Mary  his  wife,  of  the 
tenor  or  to  the  efl'eet  following,  that  is  to  say, — 'The  manor  of  Cockernhoe,  in  the 
county  of  Hertford.  He  it  remembered,  that,  on  the  17th  day  of  Septembei-,  1791, 
James  Gutteridge,  of  Cockernhoe,  in  the  parish  of  Ottley,  in  the  county  of  Hertford, 
yeoman,  and  Maiy  his  wife,  customary  tenants  of  the  said  manor,  in  their  proper 
persons  came  before  William  Wilshire  the  younger,  gentleman,  steward  of  the  said 
manor,  and, — she  the  saifl  Mary  being  first  solely  and  separately  examined  apart 
from  her  said  husband,  and  consenting, — did  out  of  court  surrender  unto  the  hands 
of  the  lady  of  the  manor,  by  the  rod,  by  the  hands  and  acceptance  of  the  said 
steward, — 

"  '  One  undivided  moiety  or  half-part,  &c.'  [describing  the  premises]. 

"'To  which  moiety  the  said  Mary,  the  wife  of  the  said  James  Gutteridge,  was 
admitted  tenant  to  her  and  [609]  her  heirs,  out  of  court,  by  the  hands  of  the  lady  of 
the  said  manor,  on  the  27th  day  of  December,  1781,  under  the  surrender  and  will  of 
William  Rudd,  her  late  father,  deceased,  and  at  a  court-baron  holden  for  the  said 
manor  on  the  10th  day  of  March,  1  7f<7,  was  admitted  for  hei-  life,  with  remainder  to 
the  said  James  Gutteridge  foi-  his  life,  with  remainder  to  the  heirs  and  assigns  of  the 
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said  Mary,  under  a  surrender  thereof  made  to  those  uses  by  the  said  James  Gutteridge 
and  Mary  his  wife. 

" '  And  of  and  in  all  other  the  copyhold  lands  and  hereditaments  late  of  the  said 
William  Rudd  ;  and  of  and  in  all  hedges,  ditches,  trees,  fences,  common  ways,  waters, 
easements,  profits,  commodities,  and  appurtenances,  to  the  said  closes,  pieces  and 
parcels  of  land  and  premises  belonging,  or  in  anywise  appertaining  ;  and  the  reversion, 
*c.  ;  and  all  the  estate,  itc. 

"  '  To  the  use  and  behoof  of  the  said  Mary  Gutteridge  during  the  joint  lives  of 
the  said  Mary  Gutteridge  and  of  tlie  said  .lames  Gutteridge  her  husband  ;  and,  from 
and  after  the  decease  of  the  said  Mary  Gutteridge,  in  case  the  said  James  Gutteridge 
shall  survive  her,  to  the  use  of  the  said  James  Gutteridge  for  and  during  the  term  of 
his  natural  life  ;  and,  from  and  immediately  after  the  decease  of  the  said  James 
Gutteridge,  to  the  use  of  such  person  and  persons,  and  for  such  estate  and  estates, 
intents,  and  purposes,  and  with  and  subject  to  such  charges,  powers,  provisoes,  restric- 
tions, and  limitations,  as  the  said  James  Gutteridge  shall  in  and  by  his  last  will  and 
testament  in  writing,  or  any  writing  purporting  to  be  or  being  in  the  nature  of  his 
last  will  and  testament,  give,  devise,  direct,  or  appoint  the  same  moiety,  or  any  part 
thereof ;  and,  for  default  of  such  gift,  devise,  direction,  or  appointment,  to  the  use 
of  the  heiis  and  assigns  of  the  said  James  Gut-[610]-teridge  for  ever,  according  to 
the  custom  of  the  said  manor.  "  'James  GuTTERinfJE. 

" '  Mary  Guiteridge. 

"  '  Taken  the  day  and  year  first  above  written,  by  me, 

" '  William  Wilshire,  ,iun..  Steward." 

"  And  the  said  James  Gutteridge  further  informeth  the  said  steward  that  the 
said  Mary  Gutteridge  his  wife  hath  since  the  making  of  the  said  surrender  departed 
this  life. 

"  And  the  .said  James  Gutteridge  now  prayeth  of  the  lord  of  the  said  manor  to 
be  admitted  tenant  of  the  .said  moiety  and  hereditaments  ;  to  whom  the  lord  of  the 
said  manor  doth  by  his  said  stewai'd,  out  of  court,  grant  seisin  thereof  by  the  rod,  to 
have  and  to  hold  the  said  moiety,  with  the  appurtenances,  unto  the  said  James 
Gutteridge,  with  such  remainder  as  in  the  said  surrender,  of  the  lord  of  the  said  manor, 
toy  the  rod,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by  copy, 
of  court-roll,  fealty,  suit  of  court,  the  yearly  rents  and  other  duties,  customs,  and 
services  therefore  due  and  of  right  accustomed.  And  he  giveth  to  the  lord  for  fines 
for  such  his  estate  and  entry  in  the  premises  as  appears  in  the  margin  :  his  fealty  is 
respited  ;  and  so,  saving  alw.iys  the  right  of  the  lord,  the  .said  James  Gutteridge  is 
admitted  thereof  tenant  in  form  aforesaid." 

This  entry  was  read  su])ject  to  ol)jections  on  the  part  of  the  lessor'  of  the 
plain  till'. 

The  hou.se  of  the  said  William  Wilshire,  in  llitchin,  mentioned  in  the  said  entry, 
is  and  always  was  situate  out  of  the  said  manor  of  Gockernhoe. 

On  this  admission,  or  supposed  admission,  .James  Gutteridge,  in  respect  of  the 
said  moiety  in  question  in  tliis  cau.se,  paid  to  the  steward  of  the  manor,  for  the  use 
of  tlio  lord,  a  line  of  (J51.  ;  and  afterwards,  in  respect  of  the  same  moiety,  paid  to  the 
steward  for  the  [611]  use  of  the  lord,  annually,  the  (|uit-rents  due  for  tlie  same, 
amounting  to  between  .'51.  and  41.  a  year. 

On  the  -ith  of  February,  1820,  James  (hitteridge  siurendered  the  .said  premises 
to  William  Oakley  in  fee.  To  prove  the  admission  of  William  Oakley  on  sueii  surrender, 
the  defendant  read  in  evidence  (subject  to  objections  on  the  part  of  the  lessor  of  the 
plaintift')  the  following  entry  in  the  book  produced  by  John  Hawkins,  then  steward 
of  the  manor  : — 

"The  manor  of  Cockernlioe,  in  the  county  of  Hertford.      19th  May,  1826. 

"The  general  court-baron  of  Kichaid  O.akley,  Ksq.,  lord  of  the  said  manor,  holden 
in  and  for  the  manor  aforesaid  on  Friday,  the  19th  day  of  May,  liS2(),  and  in  the 
7th  year  of  the  reign  of  Our  Sovereign  Lord  George  the  Fourth,  &c.,  before  .John 
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Hawkins,   gentleman,  deputy-steward  of  Joseph   Eade,    gentleman,   steward  of  the 
said  manor. 

j William    Oakley,] 
"  The  homage^  William  Marlow,  Uworn. 

[Joseph  Joyner,      j 

"  At  this  court,  the  homage  aforesaid  upon  their  oath  present,  that,  on  the  4th 
of  February,  1820,  James  Gutteridge,  of,  &c.,  one  of  the  customary  tenants  of  the 
said  manor,  for  and  in  consideration  of  the  sum  of  45001.  of  lawful  British  money  to 
him  upon  or  before  the  making  of  the  said  surrender  in  hand  paid  b\'  William  Oakley, 
the  surrenderee  thereinafter  named,  in  full  for  the  absolute  purchase  of  the  closes, 
lands,  gi'ounds,  and  hereditaments  thereinafter  mentioned  and  described,  with  their 
appurtenances,  the  receipt  whereof  is  by  the  surrender  acknowledged,  did  out  of 
court  surrender  bj'  the  rod  into  the  hands  of  the  lord  of  the  said  manor,  by  the 
hands  and  acceptance  of  John  Hawkins,  gentleman,  deputy-steward  of  Joseph  Eade, 
gentleman,  chief  steward  of  the  said  manor,  according  to  the  custom  thereof. 

[612]  "  Of  which  moiety  the  said  James  Gutteridge  was  admitted  tenant  to  him 
and  his  heirs  on  the  19th  day  of  May,  1810,  on  the  surrender  of  Daniel  Eudd  and 
Elizabeth  his  wife  ; 

"  And  also  all  that  other  undivided  moiety  or  half  part  of  and  in  the  same  lands, 

"  Of  which  the  said  James  Gutteridge  was  admitted  tenant  to  him  and  his  heirs 
on  the  said  19th  day  of  Ma}',  1810,  on  the  surrender  of  himself  and  Mary  his  wife  ; 

"  And  also  all  those  44i  acres  of  land  and  ground  parcel,  of  48i-  acres  holden  of 
the  said  manor,  formerly  the  estate  of  Valentine  Eudd,  deceased,  and  which  were 
described  many  years  since  in  the  court-rolls  of  the  said  manor  as  10  acres  of  land 
lying  together  in  Pidesden  Hill,  16  acres  in  Lay  bread,  1.3  acres  in  Dane  Croft,  5  acres 
lying  together  in  Long  Croft,  east  of  Bi-ick  Croft,  and  2  roods  in  Thurley,  4  acres, 
residue  of  the  said  48-i  acres,  being  called  Laycroft,  and  lying  at  the  west  corner  of 
Little  Eeddings;  And  also  one  parcel  of  land  to  the  same  adjoining,  containing  6  poles 
in  length  and  6  poles  in  breadth,  moi'e  or  less,  lying  and  being  in  the  pai-ish  of  Offley 
aforesaid, — 

"  Of  which  last-mentioned  premises  the  said  James  Gutteridge  was  admitted  tenant 
on  the  6th  day  of  January  last,  on  the  surrender  of  William  Eudd  ; 

"  And  also  so  much  and  such  part  of  certain  closes  called  Long  Close  and  Hilder's 
Croft,  otherwise  Middle  Close,  as  is  copyhold,  containing  about  6  acres  : — 

"To  which  the  said  James  Gutteridge  was  also  admitted  tenant  on  the  26th  day 
of  January  last ; 

"All  which  said  copyhold  closes,  lands,  grounds,  hereditaments,  and  premises 
hereinbefore  described,  contain  altogether  by  admeasurement  102((.  3r.  2$p.,  and  were 
then  or  then  late  were  in  the  occupation  [613]  of  the  said  James  Gutteridge,  and  were 
then  called  by  the  .several  names  and  contained  the  several  quantities  next  hereinafter 
contained  and  expressed,  that  is  to  say,  Dane  Croft  containing  9  acres,  the  copyhold 
part  of  Long  Close  and  Middle  Close  containing  6  acres.  Great  Brick  Croft  Spring 
containing  .5a.  2n,  Brick  Croft  containing  4a.  Or.  'iSp.,  the  Brick  Kiln  Liclosure, 
formerly  called  Cockernhoe  Hall  Close,  containing  2a.  Ir.  Mp-,  the  Spring  adjoining 
Cockernhoe  Hall  Close  containing  3r.  14;?.,  Laybread  Close  containing  10a.  Ir.  6;;., 
the  Spring  adjoining  Laybread  Close  containing  Ir.  142>.,  Upper  Pigeon  Hill  containing 
13a.  2r.  Sp.  Lower  Pigeon  Hill  containing  9a.  Ir.  3()jU.,  Puddock  Tails  containing 
3r.  35p.,  Brick  Pond  Close  containing  Ua.  Ir.  '27p.,  Twelve  Acres  Close  containing 
9u.  3;'.  24^1.,  Ten  Acres  Close  containing  lOu.  Or.  35|).,  and  Eight  Acres  Close  con- 
taining Su.  3r.  3p.  ;  And  also  all  those  two  cottages  or  tenements,  with  the  gardens 
thereto  belonging  and  adjoining,  situate,  standing,  and  being  on  part  of  Brick  Pond 
Close,  hereinbefore  described,  and  then  or  then  late  in  the  occupation  of  Joseph 
Lawrence  and  Benjamin  Botsworth  ;  And  also  all  those  two  other  cottages  or  tene- 
ments, with  the  gardens  adjoining  and  belonging,  situate  and  standing  on  part  of 
Eight  Acres  Close,  hereinbefore  described,  and  then  or  then  late  in  the  occupation  of 
Eobert  Hawkes  and  John  Nash,  together  with  all  hedges,  ditches,  trees,  mounds, 
fences,  ways,  paths,  passages,  waters,  watercourses,  profits,  privileges,  hereditaments, 
and  appurtenances  whatsoever  to  the  said  closes,  lands,  grounds,  and  premises 
belonging  or  appertaining ;  and  the  reversion,  iV'c,  and  all  the  estate,  iVe.  of  him 
the  said  James  Gutteridge  of,  in,  and  to  the  said  premises  and  every  part  thereof. 
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[614]  "To  the  use  of  William  Oakley  of  Waiidon  End,  in  the  paiish  of  King's 
Waklen,  in  the  county  of  Hertford,  gentleman,  his  heirs  and  assigns  for  ever,  absolutely, 
according  to  the  custom  of  the  said  manor  : 

"  Now  at  this  court  in  his  proper  person  cometh  the  said  William  Oakley,  and 
humbly  prayeth  of  the  lord  of  the  said  manor  to  be  admitted  tenant  of  the  said 
moieties,  pieces,  or  parcels  of  land  and  hereditaments,  with  the  appurtenances  so 
surrendered  to  his  use  as  aforesaid  ;  to  whom  the  lord  of  the  said  manor  by  his  said 
deputy -steward  granteth  seisin  thereof  by  the  rod.  To  have  and  to  hold  the  said 
moieties,  pieces,  or  pai'cels  of  land  and  hereditaments,  with  the  appurtenances,  unto 
the  said  William  Oakley,  his  heirs  and  assigns,  of  the  lord  of  the  said  manor,  by  the 
rod,  at  tlie  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by  copy  of 
court-roll,  fealty,  suit  of  court,  the  yearly  rent  aforesaid,  and  the  duties,  customs,  and 
services  therefor  due  and  of  right  accustomed  :  And  he  giveth  to  the  lord  for  fines  for 
such  his  estate  and  entry  in  the  premises  as  appears  in  the  margin  ;  his  fealty  is 
respited  ;  and  so,  saving  always  the  right  of  the  lord,  the  said  William  Oakley  is 
admitted  thereof  tenant  in  form  aforesaid." 

The  said  William  Oakley  upon  his  admission,  or  supposed  admission,  above  men- 
tioned, paid  to  the  lord  of  the  said  manor,  who  received  from  him,  a  tine  of  2251.  in 
respect  of  such  admission.  He  died  in  1834  ;  and  by  his  will,  dated  the  6th  of  March, 
1832,  he  devised  all  the  said  premises  in  the  last>mentioned  entry  to  Richard  Oakley 
the  younger,  in  fee,  who  was  admitted  thereto  on  the  30th  of  October,  1837,  at  a 
general  court-baron  holden  in  and  for  the  said  manor. 

In  1839,  Richard  Oaklej'  the  eldei',  who  was  lord  of  the  manor,  died,  having  by  his 
will,  dated  the  15th  of  January,  1835,  devised  the  same  manor  to  the  said  [615] 
Richard  Oakley  the  younger,  in  fee,  who  thereupon  became  lord  of  the  said  manor. 
And,  in  1843,  the  said  Richard  Oakley  the  younger  bargained  and  sold,  released, 
and  conveyed  the  said  manor,  with  the  said  last-mentioned  premises,  to  the  defendant, 
who  then  became,  and  from  thence  hitherto  has  been,  loi'd  of  the  said  manor. 

James  Gutteridge,  in  the  said  several  entries  named,  died  in  1830.  He  was  the 
husband  of  the  said  Mary  Gutteridge,  and  the  grandfather  of  the  lessor  of  the  plaintiff. 
He  was  not  in  possession  at  the  time  of  his  death,  noi-  was  he  so  for  about  ten  years 
before  that  event. 

Neither  the  above-mentioned  entries  in  the  book  produced  by  the  steward,  nor  the 
entries  of  the  special  courts  held  between  1791  and  1810,  appeared  to  be  signed  by 
the  steward  of  the  manor  for  the  then  time  being  :  and  this  was  the  case  with  respect 
to  many  other  entries  of  courts  holden  foi'  the  said  manor  both  before  and  since  the 
year  1791  ;  but  they  were  proved  by  John  Hawkins,  the  present  steward,  who  produced 
them,  to  have  been  in  the  handwi-iting  of  a  clerk  of  the  steward  for  the  then  time  being. 

It  appears  by  the  rolls  of  the  said  manor,  that,  up  to  the  last  court  holden  for  the 
said  manor  in  1812,  Wilshire  was  steward  of  the  manor,  and  that  Eade  had  sometimes 
acted  as  his  deputy-steward  of  the  manor  ;  that  the  next  court  was  held  in  1814,  when 
Kade  had  become  steward  ;  and  that  .John  Hawkins,  the  present  steward,  acted  as  his 
dejjuty-steward  of  the  manor.  Hawkins  was  also  trade's  partner  in  business.  Eade 
held  the  ottice  till  his  death  in  1828,  and  was  succeeded  by  Hawkin.s,  who  has  been 
steward  ever  since. 

The  above  entry  of  the  admission  of  1810  is  in  the  handwriting  of  a  person  who 
was  at  the  time  it  pur'[616]  lioited  to  have  been  made,  and  until  Wilshire  ceased  to 
be  steward,  a  clerk  of  Wilshire.  When  Hawkins  found  the  diaft  of  the  entry  of  the 
admission  of  1810  in  Wilshire's  own  handwriting,  he  thereupon  compared  the  said 
entry  on  the  rolls  with  the  said  diaft  in  W'ilshii'c's  own  handwriting,  and,  having 
found  them  to  correspond,  he  then  signed  his  name  ''John  Hawkins"  beneath  the 
said  entry,  and  so  perfected  the  same  us  it  now  appears.     This  draft  was  not  produced. 

When  Hawkins  l)ecame  steward  in  December,  1828,  none  of  the  courts  or  other 
entries  on  the  eouit-rolls  of  the  manor  since  1787, — except  one  in  1814,  signed  bj' 
Eade,  the  then  stewaid, — were  signed  at  all :  they  amount  in  number  to  eleven. 
Hawkins  foinid  the  drafts  of  the  .same  courts  and  entries  in  Wilshire's  own  hand- 
writing ;  and,  having  compai'cd  and  found  them  to  correspond  with  tiie  coui'ls  and 
enti'ies  on  the  said  court-rolls,  he  then,  as  and  being  such  steward,  signed  his  name 
"John  Hawkins"  biiiieath  each  of  the  said  courts  and  entries,  and  .so  perfected  the 
same  as  they  now  appear. 
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The  court  of  the  19tli  of  May,  1826,  was  held  by  Hawkins  as  deputy -steward  of 
the  said  manor. 

Subsequentl}'  to  the  17th  of  Septembei-,  17'.)1,  and  before  the  19th  of  May,  1810, 
the  following  and  no  other  conrts-baion  were  held  in  and  for  the  said  manor,  as 
appears  by  the  said  books,  viz.  : — 

On  the  18th  of  November,  1797,  a  special  court  baron  of  the  Hon.  Dame  Sarah 
Salusbury,  widow,  the  then  lady  of  the  manor,  was  held  before  William  Wilshiie  the 
younger,  steward  of  the  said  manor;  James  Gutteridge  and  William  Kudd  being  the 
homage  :  it  relates  only  to  one  transaction,  and  was  not  signed  by  anybody,  but 
concludes  with  the  words  "Examined  by." 

On  the  17th  of  April,  1802,  there  was  a  special  [617]  court-baron  of  the  said 
manor,  which  related  to  only  one  transaction  ;  and  on  the  12th  of  April,  1803,  there 
was  a  third  special  court  relative  to  three  transactions  :  thev  were  held  before  the 
said  William  Wilshire,  the  steward  of  the  manor ;  but  neither  of  them  was  signed  by 
Wilshire,  but  by  John  Hawkins  in  1828,  as  above  mentioned. 

On  the  4th  of  December,  1812,  the  10th  of  June,  1814,  and  on  the  21st  of  January, 
1820,  general  courts-baron  of  the  said  manor  were  held,  as  follows, — the  court  on  the 
4th  of  December,  1812,  before  the  said  William  Wilshire  as  steward  of  the  manor, 
not  signed  Ijy  him  or  anybody  in  his  life-time,  but  by  John  Hawkins,  in  1828,  as 
aforesaid. 

The  court  on  the  10th  of  June,  1814,  before  Joseph  Eade  as  steward  of  the  manor, 
and  which  was  duly  signed  by  him  ;  and  the  court  on  the  21st  of  January,  1820, 
before  John  Hawkin.s,  as  deputy-stewaid  of  J.  Eade,  steward  of  the  manor. 

There  is  not  any  special  custom  of  the  said  manor  relating  to  the  presentment  of  a 
surrender  at  the  next  court,  or  in  court. 

There  are  three  instances  in  the  year  1781,  one  in  the  year  1805,  and  three  in  the 
year  1810,  of  admittances  by  the  steward  on  surrenders  never  presented  at  any  court. 
There  are  two  surrenders  made  in  1791,  presented  at  a  court  in  1812,  and  admittances 
taken  on  them  accordingh'. 

No  notice  is  given  of  the  intention  to  hold  a  special  court  of  the  mauor ;  and  no 
business  is  transacted  at  a  special  court,  except  the  special  business  for  which  the 
court  is  held.     But  public  notice  is  given  of  the  general  courts-baron. 

As  well  the  surrender  of  the  i9th  of  November,  1782,  as  that  of  the  I7th  of 
September,  1791,  were  without  pecuniary  consideration. 

[618]  The  surrender  by  James  Gutteridge  to  William  Oakley,  and  the  convey- 
ances by  his  nephew  Kichard  Oakley  to  the  defendant,  were  both  made  for  pecuniary 
considerations. 

James  Gutteiidgc,  the  father  of  the  lessor  of  the  plaintift",  was  the  eldest  son  of 
the  said  James  Gutteiidge  and  the  said  Mary  his  wife,  and  heir-at-law  and  customary 
heir  of  the  said  Mary  Gutteridge,  and  M'as  born  in  1783,  and  died  in  August,  1822. 

The  lessor  of  the  plaintiti'  was  the  eldest  son  of  the  said  James  Gutteridge  the  son 
and  Sarah  his  wife,  and  was  born  in  1811.  He  was  and  is  the  heir-at-law  and  customary 
heii',  as  well  of  the  said  James  Gutteridge  the  son,  as  of  the  said  Mary  Gutteridge, 
and  also  of  the  said  James  Gutteridge  the  grandfather. 

The  lessor  of  the  plaintiff,  before  bringing  this  action,  applied  to  the  defendant,  as 
lord  of  the  said  manor,  to  be  admitted  on  the  roll  as  tenant  to  the  moiety  of  the  said 
premises  for  which  this  action  was  brought,  but  was  refused  admission  («). 

There  is  not  by  the  custom  of  the  said  manor  any  tenancy  by  the  courtesy. 

It  was  agreed  that  the  pleadings  in  the  action  should  form  part  of  the  special  case, 
and  that  the  court-rolls  of  the  manor  and  the  before-mentioned  books,  surrenders, 
admissions,  and  documents  should  be  referred  to  and  inspected  by  the  court  and 
counsel  on  the  argument.  It  was  also  agreed  that  the  court  might  draw  any  inference 
from  the  facts  stated  which  a  jury  would  be  warranted  in  doing. 

The  question  for  the  opinion  of  the  court  was, — whether,  on  the  facts  and  e\'idence 
above  stated,  giving  [619]  such  eflfect  to  the  objections  above  mentioned  as  was  due 
to  them,  the  lessor  of  the  plaintiff  was  entitled  to   recover  in  this  action  the  said 

(a)  This  paragraph  was  sti'uck  out  l)y  the  defendant's  counsel,  but  oi'dered  to  be 
restored  on  the  14th  of  April,  1859,  by  Justice  Byles,  in  chambers,  to  whom  the  case 
was  referred  to  be  settled. 
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moiety  of  the  said  copyhold  estate  to  which  the  said  Mary  Gutteridge  was,  as  alleged, 
entitled  in  foe  under  the  said  admission  of  the  27th  of  December,  1781. 

If  the  court  should  be  of  opinion  that  he  was  so  entitled  to  recover,  then  the 
verdict  was  to  be  entered  for  the  plaintiff'  for  Is.  damages,  and  40s.  costs  :  but,  if  the 
court  should  be  of  a  contrary'  opinion,  then  the  verdict  was  to  be  entered  for  the 
defendant. 

H.  James,  for  the  plaintiff'.  The  admittance  of  Mary  Gutteridge,  in  1787,  upon 
the  surrender  of  1782,  was  valid,  notwithstanding  the  lapse  of  time.  As  a  general 
rule,  no  doubt,  prior  to  the  statute  4  &  5  Vict.  c.  3.5,  a  presentment  at  the  first  court 
held  after  the  surrender  was  necessary:  see  Go.  Litt.  62  a.,  where  it  is  .said, — "By 
the  snnender  out  of  court,  the  copyhold  estate  passeth  to  the  lord  under  a  secret 
condition  that  it  be  presented  at  the  next  court  according  to  the  custom  of  the  manor  : 
and,  therefore,  if  after  such  a  surrender,  and  before  the  ne.xt  court,  he  that  made  the 
surrender  dieth,  yet  the  surrender  standeth  good  ;  and  if  it  be  presented  at  the  next 
court,  ce'  qui  use  shall  be  admitted  thei'eunto  ;  but,  if  it  be  not  presented  at  the  next 
court  according  to  the  custom,  then  the  surrender  becometh  void  ;  and  so  it  was 
clearly  holden,  Pasch.  14  Eliz.  in  the  Common  Pleas,  which  I  myself  heard."  So,  in 
Gilbert  on  Tenures,  p.  280,  it  is  said,  "  Presentment,  by  the  general  custom  of  manors, 
ought  to  be  made  at  the  next  court  day."  But  it  is  for  the  lord  to  object  to  the  want 
of  a  presentment ;  and  he  may  waive  it.  Gilbert  says,  p.  278,  "It  seems  that  the 
presentment  of  a  surrender  in  court  is  only  by  way  of  instruction,  to  let  the  lord  know 
of  the  surrender,  and  [620]  accordingly  he  may  admit ;  for,  it  is  apparent  that  a 
])i-esentmeiit  is  not  of  necessity,  because  the  lord  may  admit  out  of  court;  aud  any 
act  of  the  lord's  consenting  to  the  surrender  will  amount  to  an  admittance,  which 
plainly  shews  that  a  presentment  is  only  to  shew  there  was  such  a  surrender ;  for,  if  it 
were  of  necessity,  then  there  could  be  no  admittance  out  of  court,  nor  no  act  implying 
the  lord's  consent  would  Ije  tantamount  to  an  admittance  ;  and  then,  if  we  go  to  the 
reason  of  the  thing,  since  the  estate  is  only  to  be  surrendered  to  the  lord,  and  by  him 
ti'ansferred  to  the  surrenderee,  if  he  accept  the  surrender,  and  grant  an  admittance, 
which  is  all  that  can  be  done,  what  need  is  there  of  a  presentment?  and  of  what  use 
can  it  1)e  for  the  homage  to  present  a  surrender,  in  order  for  the  lord's  admittance, 
when  the  lord  may  take  notice  that  there  was  such  a  surrender,  accept  it,  and  admit 
accordingly  ? "  There  may  be  a  special  custom  for  the  lord  to  waive  a  presentment  at 
the  next  court :  and  on  the  face  of  this  case  it  seems  that  several  admittances  appear 
upon  the  court-rolls  without  any  previous  presentment  of  surrenders  ;  and  some  where 
the  surrender  has  preceded  the  admittance  by  several  years, —  as  in  the  case  of  James 
Gutteridge,  who  appears  to  have  been  admitted  in  1810,  upon  a  surrender  made  in 
1791.  In  Doe  d.  Mason  v.  Maxon,  3  Wils.  63,  a  single  admittance  to  a  copyhold  was 
held  sufficient  to  prove  the  custom  of  a  manor  for  lands  to  descend  to  the  youngest 
nephew.  >So,  in  Jloe  d.  Bennett  v.  Jeffery,  2  M.  &  Selw.  92,  a  single  instance  of  a 
surrender  in  fee  bj'  tenant  in  special  tail  of  a  copyhold  cstixte,  was  held  to  Ije  evidence 
to  prove  a  custom  within  the  manor  to  bar  entails  by  surrender,  though  the  sur- 
renderor had  not  lieen  dead  twenty  years,  and  though  one  instance  was  proved  of  a 
recovery  sufi'ercd  by  tenant-in-tail  to  bai'  the  entail.  [William.s,  J.  You  must  go  to 
the  length  [621]  of  saying  that  a  copyhold  estate  may  pass  without  any  surrender  at 
all.]  Without  i)rcsentment.  I  Williams,  J.  In  Doe  d.  Priedhi/  v.  ('(illoiva//,  6  B.  &  C. 
484,  493,  9  I).  &  11  .51S,  .^^'6,  liOrd  Tentei'den  seems  to  doubt  whether  a  custom  to 
present  a  surrender  at  any  subsequent  court  would  be  a  valid  custom.]  Tlie  law  upon 
the  subject  is  to  be  found  in  1  Scriven  on  Copyhold,  4th  edit.  223,  224,  where  the 
case  of  Doe  d.  I'riedlei/  v.  Calloivai/  is  referred  to. 

Then,  the  admittance  of  James  Gutteridge  in  1810,  upon  the  surrender  of  1791, 
was  void.  The  admittance  was  made  by  the  steward  at  his  own  I'esidcnce,  which  was 
out  of  the  manoi-.  Though  it  may  be  competent  to  the  lord  so  to  admit,  it  clearly  is 
not  competent  to  the  steward  to  admit  otherwise  than  at  a  court  held  within  the 
manor.  In  Melwich  v.  Lulur,  4  Co.  iicp.  26  a.,  "it  was  resolved  {4th  resolution)  that 
the  loi'd  himself  may  make  a  gi'ant  or  admittance  of  a  copyhold  out  of  the  manor,  at 
what  place  he  pleases;  but  the  steward  of  the  court  of  a  manor  cannot  at  any  court 
held  out  of  the  manor  make  grants  or  admittances."  So,  in  Clifton  v.  Molinenx, 
4  Co.  Rep.  27  a.,  it  was  resolved  by  \\  ray,  Chief  .lustice.  Sir  Thomas  Gawdy,  ct  tot. 
cur.,  ui)on  (ividence  given  to  a  jury,  that,  "  if  a  court  be  held  by  a  steward  of  a  manor 
out  of  it,  and  divers  grants  and  admittances  there  made,  the  court  and  all  the  grants 
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and  adiuittaiices  are  void,  for,  the  court  of  the  manor  ought  to  be  held  within  the 
manor,  and  not  out  of  the  jurisdiction  of  it.'"  There  is  a  distinction  between  surrenders 
and  admittances.  Thus,  in  Tukel//  v.  Hawkins,  1  Lord  Raym.  76,  it  was  I'esolved  that 
a  steward  of  a  manor  may  take  a  surrender  of  a  copyhold  out  of  the  manor,  but  cannot 
admit  out  of  the  manor  ;  and  that  a  custom  that  the  steward  shall  not  take  surrenders 
out  of  the  manor  is  a  void  custom.  In  Bacon's  Abridgment,  Copyhold  (H.),  4,  it  is 
said  :  [622]  "  The  lord  himself  may  make  admittances  or  grants  at  any  (ilace  out  of 
the  manor,  for  he  is  not  confined  any  more  than  any  other  person  from  granting  an 
estate  at  will  where  he  pleases.  But,  it  being  only  custom  which  enables  the  stewartl 
to  make  such  admittances  or  grants,  that  which  he  doth  he  must  do  upon  the  manor, 
unless  there  be  a  custom  to  keep  a  court  out  of  the  manor."  In  Doe  d.  Lairh  v. 
JFIiitakcr,  5  I).  &  Ad.  409, — where  all  the  authorities  are  very  elaborately  discussed 
and  considered.  Lord  Denmau,  in  delivering  the  judgment  of  the  court,  says, — p.  434, 
— "  The  grant  itself,  or  admittance,  not  being  made  by  the  lord  in  pei'son,  it  is 
necessary  to  consider  whether  it  was  made  by  an  unauthorized  person.  And  the 
first  question  upon  that  is,  whether  the  steward  of  a  manor  can  admit  out  of  the 
manor.  It  should  seem  that  he  may  take  a  surrendei'  out  of  the  manor  :  Howseyo  v. 
Wild,  1  Roll.  Abr.  500,  F.  3.  And  so  it  would  appear  by  Vmlfichl  v.  Andrews,  1  Salk. 
184.  It  is  so  taken  in  Tukely  v.  Han-kins,  1  Ld.  Raym.  76,  and  the  court  say  that  a 
custom  to  the  contrary  would  be  void.  That  is  perhaps  going  a  good  way,  for,  in 
D^idjiehl  V.  Andrews:,  it  is  only  by  reasoning  and  queries  that  it  is  thought  proper  the 
steward  should  have  such  a  power.  But,  as  to  an  admittance  out  of  the  manor,  Ttikeli/ 
V.  Hawkins  is  express  that  the  steward  cannot  admit  out  of  the  manor.  And  the  fourth 
resolution  in  Mflwich's  ca.ie,  4  Co.  Rep.  26  b.,  and  Clifton  v.  Moliueux,  4  Co.  Rep.  27  a., 
are  to  the  same  effect,  though  in  these  cases  it  is  said  that  the  steward  cannot  admit 
at  a  court  held  out  of  the  manoi'.  Watkins,  in  his  Ti'eatise  on  Copyholds,  vol.  i.,  p.  253, 
seems  to  incline  to  the  opinion  that  a  steward  may  admit  out  of  a  manor ;  but  it  is 
only  by  putting  queries  and  reasoning  that  he  supports  that  opinion.  But  we  are  of 
opinion  that  a  steward  cannot,  in  his  mere  character  of  steward,  admit  out  of  [623] 
the  manor."  Further,  it  is  submitted  that  the  admittance  of  James  Gutteridge  was 
not  properly  proved.  The  book  produced  by  Mr.  Hawkins,  the  steward,  did  not 
contain  a  proper  entry  of  the  admittance  of  1810,  but  merely  a  copy  made  from 
a  draft  said  to  ha^'e  been  prepared  by  the  then  steward.  [Byles,  J.,  referred  to  The 
Mslwp  of  Meath  v.  The  Marquess  of  IVinchester,  3  N.  C.  183,  3  Scott,  561,  where  a  case 
touching  the  right  of  presentation  to  a  living  by  the  Bishop  of  Meath,  stated  for  the 
opinion  of  counsel  by  a  Bishop  of  Meath  in  1695,  and  found  in  the  family  mansion  of 
the  descendants  of  that  bishop,  was  held  to  be  evidence  against  a  subsequent  bishop  of 
the  same  see,  on  a  question  touching  the  right  of  presentation  to  the  same  living.] 

l,ush,  Q.  C.  (with  whom  was  Raymond),  for  the  defendant.  The  admittance  of 
1782  was  void  for  want  of  presentment  in  due  time.  It  is  quite  clear,  that,  before 
the  4  &  5  Vict.  c.  35,  a  surrender  made  out  of  court  must  have  been  presented,  at  the 
next  court,  in  the  absence  of  a  special  custom  to  the  contrary, — Bac.  Abr.  Copyhold 
(G.) ;  Co.  Litt.  62  a.  ;  Doe  d.  Priestley  v.  Calloway, — which  as  to  this  manor  is  negatived 
by  the  case.  To  entitle  him  to  succeed,  the  plaintiff  must  establish  that  an  admittance 
is  sufficient  wnthout  any  surrender, — a  proposition  which  clearly  cannot  be  maintained. 
The  title  of  the  defendant  under  the  admittance  of  1810  is  incontestable.  That 
admittance,  though  made  by  the  steward  out  of  the  manor,  was  valid,  it  not  having 
been  made  at  a  court  held  out  of  the  manor.  And,  even  assuming  that  it  was  not 
valid  per  se,  there  was  such  a  ratification  by  the  lord's  receipt  of  the  fine,  and  the  sub- 
sequent recognition  of  the  admittance  upon  the  loUs  of  the  manor,  as  to  make  it  good. 
It  appears  from  the  case  that  there  [624]  was  no  court  holden  between  the  surrender 
in  1791  and  the  admittance  in  1810.  And,  though  the  admittance  was  made  out  of 
court  by  the  steward,  a  fine  was  paid,  which  it  must  be  assumed  was  received  by  the 
lord.  Quit-rents  also  were  paid  :  and  the  entries  in  the  book  were  duly  made.  The 
opinion  thrown  out  in  Doe  d.  Leach  v.  Il'hilaker,  that  a  steward  cannot  admit  out  of 
the  manor,  is  a  mere  obiter  dictum.  It  may  be  that  he  cannot  admit  at  a  court  out 
of  the  manor.  Mr.  Serjt.  Scriven  seems  to  think  that  the  better  opinion  is,  that  the 
steward  may  admit  as  well  as  take  a  surrender  out  of  the  manor,  provided  the  trans- 
action be  duly  recorded  on  the  court-rolls:  see  1  Scriven  on  Copyhold,  111,  112;  and 
see  Parker  v.  Kett,  1  Salk.  95,  1  Ld.  Raym.  658. 

H.  James,  in  reply,  submitted  that  the  mere  payment  of  a  tine  to  the  steward  did 
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not  operate  an  admittance, — citing  Bioini  v.  Dyer,  11  Mod.  73,  Doer].  Tofield  v.  TofielJ, 
11  East,  24G,  Viner's  Abridgment,  Copyhold  (G.  b.),  pi.  19,  and  1  Scriven  on  Copyhold, 
307,  311. 

Cur.  adv.  vult. 

Keating,  J.,  now  delivered  the  judgment  of  the  court  (a)  -. — 

In  this  case  the  lessor  of  the  phiintitl'  claimed  as  heir-at-law  of  Mary  Gutteridge, 
his  grandmother,  who  in  1781  was  admitted  tenant  in  fee  of  the  lands  in  question 
(parcel  of  the  manor  of  Cockernhoe,  in  the  county  of  Hertford),  and  who  in  1782 
surrendered  them  to  the  use  of  herself  for  life,  remainder  to  the  use  of  her  husband 
James  Gutteridge  for  life,  remainder  to  the  use  of  the  heirs  of  the  said  Mary.  [625] 
This  surrender  was  not  presented  until  17(s7,  although  several  courts  baron  were  held 
in  and  for  the  manor  between  1782  and  1787  :  but,  on  the  10th  of  March,  1787,  the 
surrender  was  presented,  and  the  said  Mary  was  admitted,  and  enjoyed  the  lands  in 
puisuance  of  such  admittance. 

In  1791,  James  Gutteridge  and  Mary  his  wife  surrendered  the  lands  in  question 
to  the  use  of  Mary  for  the  joint  lives  of  herself  and  husband,  and,  in  case  he  should 
survive  her,  to  his  use  for  life,  remaindei-  to  such  uses  as  he  should  appoint,  with 
remainder  to  his  heirs  and  assigns. 

Mary  Gutteridge  died  in  1796;  and  in  ISIO  James  Gutteridge  was,  upon  the 
surrender  of  1791,  admitted  by  the  steward  of  the  manor  out  of  court,  at  his  house, 
which  was  situate  out  of  the  manor ;  and  he  thereupon  paid  to  the  steward,  for  the 
use  of  the  lord,  651.  as  a  fine  upon  such  admittance. 

In  1820,  James  Gutteridge,  in  consideration  of  4-5001.,  surrendered  the  lands  in 
question  to  the  use  of  William  Oakley  (under  whom  the  defendant  claimed)  ;  and  at 
the  next  geneial  court-baron,  held  on  the  19th  of  May,  1826,  that  surrender  was 
presented  by  the  homage,  and  Oakley  admitted  thereupon, — such  surrender,  amongst 
other  things,  reciting  the  admittance  of  James  Gutteridge  in  1810. 

In  1830,  James  Gutteridge  died  ;  and,  in  1845,  the  present  action  was  commenced 
by  the  lessor  of  the  plaintifl,  who  contended  that  tlie  admittance  of  James  Gutteridge 
in  1810  was  invalid  by  leason  of  its  being  granted  by  the  steward  out  of  the  manor, 
and  that  his  title  as  heir-at-law  to  Mary  Gutteridge  under  the  limitations  in  the  sur- 
render of  1782  accrued  upon  the  death  of  James  Gutteridge  in  1830.  Another  point, 
— that  the  book  produced  by  the  steward  as  being  the  court-rolls  of  the  manor,  and 
containing  the  entiy  of  [626]  the  admittance  of  1810,  was  not  admissible,  as  the 
original  draft  ought  to  have  been  put  in, — was  not  much  pressed,  and  was  disposed 
of  iluring  the  argument. 

The  defendant,  on  the  other  hand,  insisted  that  the  surrender  of  1782,  under 
which  the  lessor  of  the  plainliii'  claimed,  was  invalid,  not  having  l)een  presented  at 
the  next  couit-baron,  and  that  his  own  title  was  good,  upon  the  grounds,  —  first,  that 
the  admittance  of  1810,  although  made  out  of  the  manor  by  the  stcwaid,  was  valid, 
not  having  been  made  at  a  court  out  of  the  manor, — and,  secoiidly,  that,  if  invalid, 
still  there  had  been  a  sufiicient  ratification  by  the  lord's  receipt  of  the  fine,  and  the 
subse(juent  recognition  of  the  admittance  upon  the  rolls  of  the  manor,  to  make  it 
gooil. 

Whatever  doubts  nia}'  formerly  have  existed  on  this  point,  we  think  it  clear,  since 
the  case  of  Leuch  v.  Whituker,  5  13.  &  Ad.  409,  that  an  admittance  (previous  to  the 
act  4  &  5  Vict.  e.  35)  by  the  steward  of  a  manor,  as  such,  out  of  the  manor,  whether 
at  a  court  or  otherwise,  was  bad  ;  but,  as  such  an  admittance  would  have  been  good 
if  a  sjjecial  authority  for  that  purpose  had  been  given  by  the  lord,  so  also  it  might 
have  been  rendered  valid  by  his  subsequent  ratification  and  notification  to  the  homage, 
so  as  to  make  it  an  admission  b}'  implication. 

In  the  present  case,  the  admittance  in  question  was  regularly  entered  in  a  book 
produced  by  the  steward  as  contiiining  the  court-rolls  of  the  manor;  and,  althongli 
not  in  form  a  court-roll,  yet  the  entry  is  made  in  regular  sequence  with  the  court- 
rolls,  in  the  same  handwriting,  and  in  a  form  very  similar  to  the  admittjince  of  Mary 
Gutteridge  in  1781.  The  fine  (651.)  is  stated  in  the  entry  to  have  been  paid  to  the 
lord  ;  and  the  case  finds  that  it  was  in  fact  paid  to  tlic  steward  for  his  (tiie  lord's)  use. 
In  the  usual  course  of  business,  that  fine  would  have  been  paid  or  accounted  for  [627] 
to  the  lord  ;  and  there  is  no  evidence  whatever  to  raise  the  slightest  presumption  of 

((j)  Williams,  J.,  Byles,  J.,  and  Keating,  J. 
C.  P.  XIX.— 31 
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any  departure  from  that  course  in  the  present  instance.  The  lord  had  not  only  the 
legal  custody  of  the  book  containing  the  court^rolls  of  the  manor,  but  he  had  a  direct 
interest  in  its  contents ;  and  there  appears  no  reason  to  doubt  that  he  received  the 
fine  upon  the  admittance  in  question  with  a  full  knowledge  of  the  facts,  and  before 
the  surrender  to  William  Oakley  in  1<S'20.  The  entry  of  the  admittance  of  1810, 
although  not  in  form  a  court-roll,  appears  from  the  book  (which  we  have  inspected) 
to  ha\e  been  made  by  the  steward  amongst  the  rolls  of  the  manor.  It  is  afterwards 
expressly  referred  to  by  the  homage,  at  least  as  earlj^  as  1820,  as  being  a  valid 
admittance  :  and,  looking  to  all  these  points,  we  think  a  jury,  after  the  lapse  of  thirty- 
five  years,  during  which  time  the  property  in  question  had  been  enjoyed,  and  more 
than  once  transmitted,  upon  the  assumption  that  the  admittance  of  1810  was  valid, 
would  have  been  well  warranted  in  finding,  that,  although  at  first  invalid,  for  the 
reason  assigned,  it  had  been  ratified  by  the  lord  and  notified  to  the  homage,  so  as  to 
rendei'  it  a  good  admittance. 

Our  decision  upon  this  point  makes  it  unnecessary  that  we  should  decide  the  further 
<)uestion,  how  far  the  surrender  of  1782  was  inoperative,  by  rea.son  of  its  not  having 
been  presented  at  the  ne.xt  court-baron. 

The  judgment  will  be  for  the  defendant. 

Judgment  for  the  defendant. 

[628]     YE.\Tii.i.\  r.  Demp-sey.     Jan.  19th,  18G0. 
[Affirmed  in  Exchequer  Chamber,  9  C.  B.  N.  S.  881.] 

The  declaration  in  an  action  for  not  attending  as  a  witness,  .stated,  that,  in  considera- 
tion that  the  plaintiff'  would  retain  and  employ  the  defendant  in  his  capacity  of 
surgeon  and  apothecary  to  collect  and  prepare  the  medical  and  other  evidence 
necessary  and  material  to  a  suit  \\hich  the  plaintift'  was  about  to  institute  in  the 
Divorce  court,  and  to  assist  plaintiff'  in  the  management  of  the  suit,  and  to  attend 
and  give  evidence  at  the  trial  of  the  issues  to  be  joined  therein,  for  fees  and  reward 

"  in  that  behalf,  the  defendant  promised  the  plaintiff  to  use  due  diligence,  skill,  and 
attention  in  and  about  collecting  and  preparing  the  evidence  for  the  said  suit,  and 
to  appear  and  tender  himself  as  a  witness,  and  to  give  his  testimony  at  the  trial  of 
the  said  issues ;  and  the  breach  alleged  was,  that  the  defendant  did  not  appear  at 
the  trial  of  the  .said  issues,  or  tender  himself  to  be  a  witness  thereat,  but  refused 
and  neglected  so  to  do,  by  reason  whereof  the  plaintift"  was  obliged  to  withdraw 
the  record,  and  incurred  costs,  &c.  Plea,  non  assumpsit. — To  prove  the  contract 
alleged,  evidence  was  given  that  the  defendant  had  been  engaged  by  the  plaintift'  to 
take  cai'e  of  and  to  watch  his  wife,  with  a  view  to  the  obtaining  of  proof  of  her 
insanity  at  the  time  of  marriage, — upon  the  terms  of  his  being  paid  from  time  to 
time  his  travelling  and  othei'  expenses  out  of  pocket,  and  for  his  fees  and  loss  of 
time  at  or  immediately  after  the  trial ;  and  several  letters  of  the  defendant's  were 
put  in,  wherein  he  stated  that  there  was  ample  evidence  to  support  the  plaintiff's 
case,  and  advised  him  to  go  into  court  at  once,  and  promised  to  attend  the  trial  on 
receiving  a  week's  notice.  In  consequence  of  the  absence  of  the  defendant  when 
the  cause  was  called  on  for  hearing,  the  plaintift  was  obliged  to  withdraw  the 
record. — The  jury  ha\ing  found  that  there  was  a  contract  by  the  defendant  to 
attend  at  the  trial  without  a  subpcvna  and  without  receiving  conduct-money : — 
Held,  that  their  finding  was  warranted  by  the  evidence,  and  that  the  plaintift"  was 
entitled  to  sub.stantial  damages,  without  shewing  that  he  would  have  succeeded  in 
the  Divorce  court  with  the  aid  of  the  defendant's  evidence. 

This  was  an  action  against  the  defendant  for  neglecting  to  attend  as  a  witness  in 
the  Divorce  court,  pursuant  to  his  pi'omise. 

The  declaration  stated  that,  before  and  at  the  time  of  making  the  promise  therein- 
after mentioned,  the  plaintift'  was  about  to  institute  a  suit  in  Her  Majesty's  court  for 
divorce  and  matrimonial  causes,  against  Macgrathe  Josephine  Klothide  his  wife  for 
the  dissolution  of  their  marriage,  and  that  the  defendant  then  was  and  still  is  a 
surgeon  and  apothecary,  and  exercising  and  carrying  on  the  profession  and  business 
of  a  surgeon  and  apothecary  :  that  thereuixm,  in  consideration  that  the  plaintift',  at 
the  request  of  the  defendant,  would  retain  and  employ  the  defendant  in  his  capacity 
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of  surgeon  iuid  apothecary  aforesaid,  to  collect  and  prepare  the  medical  and  other 
evidence  necessary  and  material  to  the  said  suit,  and  to  assist  the  plaintiff  in  the 
management  of  the  said  suit,  and  to  attend  and  give  evidence  at  the  trial  of  the  issues 
to  be  joined  therein,  for  certain  reasonal)le  fees  and  reward  in  that  [629]  behalf,  the 
defendant  then  promised  the  plaintiff'  to  use  due  diligence,  skill,  and  attention  in  and 
about  collecting  and  preparing  the  evidence  for  the  said  suit,  and  to  appear  and  tender 
himself  as  a  witness,  and  to  give  his  testimony  at  the  trial  of  the  saifl  issues  :  Averment 
of  performance  by  the  plaintiff' of  all  conditions  precedent  to  entitle  him  to  bring  the 
action  ;  and  that,  relying  upon  the  defendant's  said  promise,  and  his  skill  and  experi- 
ence in  his  profession  or  business  as  aforesaid,  the  plaintiff' caused  such  proceedings  to 
be  had  in  the  said  suit  that  afterwards,  liefore  the  Right  Hon.  Sir  Cresswell  Cresswell, 
Knt.,  at  Westminster,  a  certain  issue  before  then  joined  in  the  said  suit  came  on  to  be 
tried  before  a  jury  then  and  there  duly  chosen  foi-  that  purpose  ;  and  that  the  appear- 
ance and  testimon}'  of  the  now  defendant,  in  the  performance  of  his  said  promise, 
were  necessary  and  material  to  the  trial  of  the  said  issue,  and  without  the  evidence 
of  the  now  defendant  the  plaintiff'  could  not  safely  proceed  to  the  trial  of  the  said 
issue,  yet  the  defendant  broke  his  promise  and  eonti-act  in  that  behalf,  and  did  not 
appear  at  the  trial  of  the  said  issues,  or  tender  himself  to  be  a  witness  thereat,  but 
wholly  refu.sed  and  neglected  so  to  do,  by  reason  whereof  the  plaintiff'  was  obliged  to 
withdraw  the  record  at  the  said  trial,  and  was  compelled  to  pay  certain  great  costs  and 
expenses  to  the  then  defendant,and  was  hindered  and  delayed  in  the  ti'ial  of  the  said  issue. 

The  defendant  pleaded,  amongst  other  pleas,  that  he  did  not  promise  as  alleged. 

The  cause  was  tried  before  Hyles,  J.,  at  the  sittings  in  London  after  last  Trinity 
Terra,  when  the  following  facts  appeared  in  evidence  : — The  plaintiff",  who  was  married 
ill  lt<52,  being  desirous  of  procuring  a  dissolution  of  his  marriage  on  the  ground  that 
the  lady  was  insane  at  the  time  of  contracting  it,  employed  the  de-[630]-fendant,  a 
medical  practitioner  under  whose  care  she  was  placed  in  1857,  to  collect  evidence  to 
establish  his  case  before  the  Divorce  court,  and  attend  and  give  his  testimony  at  the 
hearing  of  the  cause,  upon  an  understanding  that  he  was  to  be  paid  from  time  to 
time  the  travelling  and  other  expenses  incurred  l>y  him,  and  his  professional  fees  after 
the  trial.  On  the  Sth  of  December,  1^-58,  the  cause  being  in  the  list  for  the  following 
day,  the  jjlaintiff'  informed  the  defenflant  that  his  attendance  would  be  recpn'red  on  the 
following  morning  at  11  o'clock.  The  defenflant  asked  for  101.  on  account,  stating 
that  unless  he  obtained  it  he  could  not  attend.  The  plaintiff'  declined  to  give  him 
that  siun,  but  told  him  that  he  would  be  paid  as  the  other  witnesses  wei'e,  viz.  at  or 
immediately  aftei'  the  hearing  of  the  cause.  When  the  cause  was  called  on,  the 
defendant  did  not  appear,  and  the  plaintiff"  in  consequence  withdrew  the  record.  The 
defendant  was  not  sub])(enaed. 

Amongst  other  evidence  given  to  shew  the  contract  on  the  defendant's  part  to 
attend  and  support  the  plaintiff's  case,  and  to  shew  that  he  was  a  material  and  neces- 
sary witness,  a  document  under  the  hand  of  the  defendant  was  put  in,  whereby  he 
certified  that  he  considered  Mrs.  N'eatnian  insane  whilst  under  his  care,  and  that  he 
was  inclined  to  think  that  such  had  been  her  state  of  mind  very  early  in  life,  probably 
from  her  bii-th  ;  and  certain  letters  from  the  defendant  to  the  jilaintiff  were  also  put 
in,  amongst  which  were  the  following : — 

"South  House,  Long  Eaton,  Derl>\-, 
"March  2Gth,  1^08. 
"My  Dear  Sir, — I  have  sent  you  the  inclosed  facts.  I  could  give  you  many  more  ; 
but  T  think  tlicy  are  enough  for  judge  ami  jury  to  gi\e  a  verdict,  if  you  go  in  for 
insanity.  I  should  try  adultery,  if  you  think  you  [631]  arc  not  safe  for  in.sanitv. 
She  is  iTicorrigil)le.  Your  brother  informs  me  she  is  off"  again.  Have  you  seen  her 
or  heal (1  anything  of  her!  If  yon  could  get  lier  to  go  to  the  train  with  von,  and 
bring  her  here,  I  would  take  care  she  never  left  here  again  without  your  brother 
wished  it.  If  you  look  at  the  act  2  iV  .T  W.  4,  c.  7,  s.  2"!,  you  will  find  that  my 
certificate,  under  the  circumstances,  would  have  done  to  have  put  her  into  an  asvlum. 
She  is  diseased.  "  W.  C.  De.mi'.sev. 

"John  P.  Veatman,  Lsq.  " 

"South  House,  Long  Ivittm,  Derby, 
".May  14th',  1.S58. 
"My  Dear  Sir, — Dr.  Winslow  can  do  no  c)thcr  than  give  a  decisive  ojiinion.      \'ou 
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are  quite  safe  ;  and  I  shall  be  glad  to  congratulate  you.  Dr.  Pritchard  is  an  authority  : 
he  is  a  fellow-citizen  of  mine,  and  his  son  was  a  fellow-pupil.  I  should  see  Dr.  Pritchard  ; 
and,  if  you  like,  I  will  do  so.  I  should  go  into  court  at  once.  You  have  sufficient 
evidence  ;  and  I  would  not  bother  to  get  more.  "  W.  C.  Dempsey. 

"  John  P.  Yeatman,  Esq." 

"  Tudor  Villa,  Canton  Road,  Cardiff, 
"November  4th,  18.58. 

"Dear  Sir, — I  have  sold  up  and  left  Long  Eaton,  and  do  not  know  where  I  shall 
be  for  two  or  three  weeks.  If  you  could  let  me  have  101.  on  account  you  would  much 
oblige  me.  I  hope  that  you  will  succeed  in  your  wishes.  I  have  not  heard  or  seen 
anything  of  her  since  I  saw  you  in  London.  What  does  Winslow  say  now  1  Have 
you  heard  from  or  seen  Pritchard  1  I  shall  do  my  best  for  you,  only  I  must  have  a 
week's  notice,  for  I  do  not  know  where  I  shall  be.  You  can  send  me  a  101.  note  or 
a  P.  O.  order  here,  and  [632]  I  will  let  you  know  from  time  to  time  where  you  can 
find  me.  "  AV.  C.  Dempsey. 

"  John  P.  Yeatman,  Esq." 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no  evidence  to  go 
to  the  jury  of  a  contract  by  him  to  attend  the  trial  of  the  cause  in  the  Divorce  couit 
without  a  subpiena,  that  there  was  no  consideration  for  such  a  promise,  and  no  proof 
of  damage  from  his  non-attendance. 

The  learned  judge  was  inclined  to  think  that  there  was  no  evidence  of  the  contract 
as  alleged  ;  but  he  left  it  to  the  jury  to  say  whether  there  was  a  promise  by  the 
defendant  on  a  good  consideration  to  attend  as  a  witness,  and  a  breach  thereof. 

The  jury  found  that  there  was  an  absolute  and  unconditional  promise  and  a  breach, 
and  they  found  foi'  the  plaintiff,  damages  501. 

Pigott,  Serjt.,  in  Michaelmas  Terra,  in  pursuance  of  leave  reserved  to  him  at  the 
trial,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  there  was  no  evidence  to 
sustain  the  declaration, — or  to  reduce  the  verdict  to  nominal  damages,  on  the  ground 
that  there  was  no  proof  that  the  plaintiff  had  sustained  any  damage  from  the  non- 
attendance  of  the  defendant  in  the  Divorce  court. 

Macanlay,  Q.  C,  and  Phear,  now  shewed  cause.  The  defendant's  letters  clearly 
shew  that  he  was  dealing  with  the  plaintiff  on  the  footing  of  a  contract  as  alleged  in 
the  declaration  :  and  his  general  conduct,  coupled  with  his  letter  of  the  4th  of 
November,  18.58,  shew  that  the  defendant  dispensed  with  a  subpcena.  The  jury  must 
be  taken  to  have  found  that  he  was  not  entitled  to  I'eceive  bj'  anticipation  more  than 
[633]  money  for  actual  disbursements,  and  that  he  had  been  fully  paid  for  all  his 
disbursements.  It  was  perfectly  competent  for  the  plaintiff  to  make  such  a  contract ; 
and  there  can  be  no  reason  why  he  should  not  be  held  responsible  for  the  breach  of  it. 
It  is  manifest  that  the  evidence  which  the  defendant  upon  his  own  shewing  was  pre- 
pai-ed  to  give  could  not  have  been  supplied  by  anybody  else.  As  to  the  damages,  it 
will  be  contended  on  the  other  side  that  the  plaintiff'  was  bound  to  prove  that  he  had 
good  ground  for  his  suit  in  the  Divorce  court.  But,  whether  he  had  or  not,  it  does 
not  lie  in  the  mouth  of  the  defendant  to  say  that  there  was  no  probability  of  success 
in  a  suit  which  w-as  mainly  to  depend  upon  his  testimony.  The  plaintiff  ha.s,  at  all 
events,  sustained  damage  to  the  extent  of  the  costs  which  he  has  fruitlessly  incurred. 
[^Yilles,  J.  Bv  his  failure  to  attend  to  give  evidence,  the  defendant  diminishes  the 
plaintift''s  chance  of  success.  This  is  not  like  a  case  where  the  plaintiff  has  manifestly 
no  cause  of  action  at  all.  By  the  defendant's  own  admission,  the  plaintitF  here  had  a 
cause  of  action, — a  chance  of  obtaining  that  which  he  .sought.  He  had  a  right  to  h-Axe 
the  benefit  of  that  chance.  "Williams,  J.  There  is  no  averment  in  the  declaration 
that  the  plaintiff  would  have  succeeded  in  the  Divorce  court  if  the  defendant  had 
dulv  attended  as  a  witness.]  It  was  not  necessary :  Dans  v.  Larell,  4  M.  &  W.  687, 
7  Dowl.  P.  C.  178. 

Pigott,  Serjt.,  and  Beresford,  in  support  of  the  rule.  The  contract  as  alleged  in 
the  declaration  is,  that,  in  consideration  that  the  plaintiff  would  retain  and  employ 
the  defendant  in  his  capacity  of  surgeon  and  apothecary,  to  collect  and  prepare  the 
medical  and  other  evidence  necessary  and  material  to  the  suit  which  the  plaintiff'  was 
about  to  institute  in  the  [634]  Divorce  court,  and  to  assist  the  plaintiff"  in  the  manage- 
ment of  the  suit,  and  to  attend  and  give  evidence  at  the  trial  of  the  issues  to  be  joined 
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therein,  for  fees  and  reward  in  that  l)ehalf,  the  defendant  promised  the  plaintiff  to  use 
due  diligence,  skill,  and  attention  in  and  about  collecting  and  preparing  the  evidence 
for  the  said  suit,  and  to  appear  and  tender  himself  as  a  witness,  and  to  give  his 
testimony  at  the  trial  of  the  said  issues.  There  is  no  allegation  and  no  proof  that 
the  defendant  undertook  to  attend  as  a  witness  without  a  subpiuna  and  without 
conduct-money.  No  doubt,  he  undertook  to  look  after  the  lady,  and  to  endea\'our  to 
make  out  a  case  of  what  in  one  of  his  letters  he  calls  dementia  before  the  marriage : 
but  that  is  all.  There  was  no  contract  to  dispense  with  a  subpn'ua.  [Williams,  J. 
The  law  gives  no  right  to  subpn'na  a  man  of  science.]  No  douljt,  each  party  con- 
templated the  defendant's  attending  as  a  witness  without  being  subpienaed  and 
without  being  paid  conduct-money.  But  the  question  is,  was  there  a  contract  to 
that  effect  1  A  contract  such  as  this, — which  .almost  amounts  to  a  conspiracy  to  get 
up  a  case  against  the  lady, — is  manifestly  contrary  to  puljlic  policy.  [Erie,  C.  J. 
There  is  no  plea  of  illegality  :  and  no  point  of  this  sort  was  reserved  ;  it  therefore  is 
not  open  to  you.]  Unless  the  damages  are  such  as  legally  flow  from  a  breach  of  some 
legal  contract,  the  court  will  not  lend  its  aid  to  enforce  their  recovery.  The  damages 
are  a  compensation  or  redress  which  the  law  awards  to  the  plaintiff  for  a  grievance 
which  he  has  legitimately  sustained.  The  substantial  question,  however,  is,  whether 
there  is  any  evidence  of  the  contract  alleged  in  the  declaration.  Then,  assuming  that 
there  was  such  a  contract,  and  a  breach  of  it,  the  plaintiff  can  only  be  entitled  to 
nominal  damages  by  shewing  that  his  suit  failed  solely  in  consequence  of  the  defen- 
dant's non-attendance.  For  anything  that  appeared  [635]  here,  the  plaintiffs  case 
must  have  failed  whether  the  defendant  attended  or  not ;  and,  if  so,  he  ought  not  to 
have  damages. 

J']rlk,  C.  J.  I  am  of  o[)inion  that  this  rule  should  be  discharged.  The  first 
question  is  whether  there  was  any  evidence  to  support  the  contract  alleged  in  the 
declaration,  which  contract  in  effect  was,  that,  in  consideration  that  the  plaintiff  would 
retain  and  employ  the  defendant  in  his  capacity  of  surgeon  and  apothecary  to  collect 
and  prepare  the  medical  and  other  evidence  necessary  and  material  to  a  suit  which 
the  plaintitt'  was  about  to  institute  in  the  Divorce  court,  and  to  assist  the  plaintiff  in 
the  management  of  the  suit,  and  to  attend  and  give  evidence  at  the  trial  of  the  issues 
to  be  joined  therein,  for  fees  and  reward  in  that  behalf,  the  defendant  promised  the 
plaintiff  to  use  due  diligence,  skill,  and  attention  in  and  about  collecting  and  pre])aring 
the  evidence  for  the  .said  suit,  and  to  appear  and  tender  himself  as  a  witness,  and  to 
give  his  testimony  at  the  trial  of  the  said  issues.  There  was  no  precise  and  formal 
contract  in  writing  or  otherwise ;  but  there  was  Ijcyond  all  <l()ubt  to  my  mind 
conversation  and  correspondence  between  the  parties  which  involve  this,  that  the 
defendant  was  to  get  up  evidence  in  support  of  the  plaintiff's  case,  and  to  attend  as 
a  witness  for  him  on  the  trial.  The  evidence  which  alone  would  support  the  plaintiff's 
caae  in  the  Divorce  court  would  necessarily  be  such  as  the  defendant  might  be  expected 
to  be  prepared  to  give.  It  was  testimony  of  a  nature  which  pi'obably  no  one  else  could 
have  supplied.  I  think  it  was  necessarily  involved  in  what  passed  between  the  parties, 
that  the  defendant  contracted  to  get  together  the  evidence  and  to  attend  at  the  trial 
and  prove  the  plaintiffs  case.  Every  man  has  full  power  to  contract  to  do  that  [636] 
which  is  not  prohiliitcd  by  law:  and,  if  a  j)arty  chooses  to  contract  to  attend  and  gi\u 
evidence  without  a  sul)p(ena  and  without  conduct-money,  1  see  no  reason  why  ho 
should  not  i)e  allowed  to  do  so.  Then  arises  the  question  whether  the  plaintifi'is 
entitled  to  recover  the  damages  which  the  juiy  have  given  him  for  the  defendant's 
breach  of  contract.  It  is  said  tiiat  the  plaintitt'  can  only  be  entitled  to  nominal 
dam.iges  unless  it  be  made  ap])ear  that  his  testimony  would  have  insured  a  successful 
termination  of  the  divorce  suit.  I  think,  however,  it  is  enough  if  there  was  a  probal)ility 
of  success.  It  cannot  bo  predicted  of  any  jjcr.son's  testimony  that  it  will  to  a  corfciinty 
sustain  the  case  of  the  party  on  whose  behalf  ho  is  called.  It  is  always  open  to  contra- 
diction and  to  all  maimer  of  failures.  Success  can  in  any  case  be  only  a  matter  of 
probability.  But  hero  I  think  the  defendant  has  by  his  own  conduct  precluded 
himself  from  saying  that  the  plaintitt'  had  no  probability  of  success  from  his  testimony. 
The  lady  was  for  some  mouths  under  his  cai-o  ;  and  he  from  time  to  time  I'ojwrted  to  the 
plaintitt'  her  state  of  miird  :  and  the  suit  was  instituted  entirely  upon  his  i-cprcsentutioii 
that  the  facts  which  he  had  thus  become  master  of  would  conduct  lire  suit  to  a  successful 
issue.  I  think,  therefore,  he  was  not  at  liboi'ty  to  .say  that  his  non-attendance  as  a 
witness  had  done  the  plaintiff  no  damage.  His  own  statements  wor'o  iir  the  natiu'e  of 
an  estoppel. 
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Williams,  J.  I  am  of  the  same  opinion.  I  think  there  was  sufficient  eWdence 
for  the  consideration  of  the  jury,  that  there  was  a  contract  such  as  that  alleged  in  the 
declaration.  I  agree  with  my  Brother  Pigott,  that,  in  order  to  support  the  declaration, 
the  plaintiff  was  bound  to  make  out  that  the  defendant  engaged  to  [637]  attend  and 
give  evidence,  and  that  without  a  subpiena  and  without  conduct-monej'.  But  I  think 
there  was  evidence  of  that  here.  In  his  letter  of  the  4th  of  November,  1858,  the 
defendant  stipulated  for  a  week's  notice.  That  shews  that  he  was  not  to  have  a 
subpiena,  which  would  have  given  him  longer  notice.  As  to  the  second  point  in  the 
case,  I  must  own  I  have  entertained  some  doubt.  But,  upon  consideration,  I  have 
come  to  the  conclusion  that  the  plaintiff  was  entitled  to  recover  substantial  damages. 
If  this  had  been  an  action  against  the  defendant  for  not  attending  in  obedience  to  a 
subpcena,  it  would  no  doubt  have  been  essential  for  the  plaintiff  to  shew  that  he  had 
a  good  cause  of  action  (a).  That  rule  was  somewhat  relaxed  in  Cou-limj  v.  Core,  6  C.  B. 
703.  The  court  there  held,  that,  since  the  statute  4  &  -5  Ann.  c.  16,  where  there  are 
several  issues,  the  absence  of  an  allegation  that  the  plaintiff  had  a  good  cause  of  action, 
generally,  does  not  shew  that  the  plaintiff  has  not  sustained  some  damage  from  the 
absence  of  the  witness,  inasmuch  as  the  witness's  testimony  might  have  insured  the 
plaintiff's  success  as  to  some  one  issue.  But  it  leaves  the  general  principle  untouched, 
that,  to  entitle  the  plaintiff  to  maintain  an  action  against  a  witness  for  non-attendance, 
he  must  allege  and  prove  that  he  has  a  good  cause  of  action.  I  at  first  felt  some 
difiiculty  as  to  whether  that  pi'inciple  should  not  be  applied  to  an  action  like  this, 
for  the  breach  of  a  contract  to  give  evidence  at  the  trial.  It  occurred  to  me  at  the 
moment,  that,  to  entitle  the  plaintiff"  to  more  than  nominal  damages,  it  should  have 
been  shewn  that  the  plaintiff'  would  have  succeeded  by  means  of  the  witness's 
testimony  if  he  had  duly  attended.  But,  upon  reflection,  I  am  satisfied  that  the 
plaintitt'  is  entitled  to  substantial  damages.  If  it  had  appeared  [638]  as  a  fact  that 
the  plaintiff  could  not  have  succeeded  whether  the  defendant  attended  or  not,  it 
would  clearly  have  been  a  case  for  nominal  damages  only.  But  that  was  not  shewn 
here.  The  question  is  whether  the  plaintiff'  was  bound  to  shew,  that,  with  the 
defendant's  testimony,  he  must  have  succeeded  in  the  divorce  suit.  I  think  not. 
If  the  defendant  had  attended,  the  matter  would  at  all  events  have  been  investigated 
and  brought  to  an  end.  By  the  defendant's  breach  of  contract  the  plaintiff'  has  been 
deprived  of  that  advantage.     The  amount  of  damages  was  for  the  jury. 

WiLLES,  J.,  concurred. 

Kule  discharged. 

B.4TEMAN  AND  'WiFE  i:  Lyall  AND  WiFE.     Jan.  12th,  1860. 

In  an  action  for  verbal  slander  not  actionable  per  se,  the  declaration  alleged  for  special 
damage,  that,  in  consequence  of  the  speaking  of  the  words,  four  of  the  plaintiff's 
customers  had  ceased  to  deal  with  him.  Three  of  those  persons  proved  only  that 
they  ceased  to  deal  with  the  plaintift'  in  consequence  of  reports  they  had  heard  in 
the  neighbourhood  ;  but  the  fourth  proved  the  speaking  by  the  defendant  of  words 
substantially  as  charged,  and  stated  that  he  did  not  deal  with  the  plaintiff  afterwards  : 
— Held,  some  evidence  of  special  damage. 

This  was  an  action  for  verbal  slander  of  the  female  plaintiff  by  the  female  defendant, 
alleging  by  way  of  special  damage  loss  of  customers  in  the  plaintift"'s  business  of  a  baker, 
— the  words  not  being  in  themselves  actionable.  The  names  of  four  persons  were 
mentioned  in  the  declaration  as  having  ceased  to  deal  with  the  plaintiff'  in  consequence 
of  the  alleged  slander. 

At  the  trial  before  Keating,  J.,  at  the  sittings  in  London  after  the  last  term,  the 
four  persons  named  in  the  declaration  were  called.  Three  of  them  stated  that  they 
had  ceased  to  deal  at  the  plaintiff's  shop  in  [639]  consequence  of  reports  which  they 
had  heard  iu  the  neighbourhood  ;  but  neither  of  them  stated  that  they  had  heard  the 
defendant's  wife  use  the  words  imputed  to  her.  The  fourth,  one  Hodgkiss,  said  that 
on  a  certain  day  he  went  into  the  defendant's  shop,  the  defendant  and  his  wife  being 
both  there,  and  that  the  male  defendant  said, — "  I  am  surprised  you  should  deal  ne.xt 
door,  for  Mrs.  Bateman,"  &o.     The  words  so  spoken  were  substantially  those  charged 

(a)  See  Needluim  v.  Fraser,  1  C.  B.  815. 
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ill  the  declaration.  Ilodgkiss  further  stated  that  he  did  not  deal  with  the  plaintift" 
afterwards :  but  he  did  not  say  that  he  had  ceased  to  do  so  in  consequence  of  the 
speaking  of  the  words. 

On  the  part  of  the  defendants  it  was  submitted  that  the  special  damage  was  not 
pro\ed,  more  especially  as  the  only  words  proved  were  said  to  have  been  spoken  by 
the  male  defendant,  who  was  only  joined  for  conformity. 

The  learned  judge,  however,  thought  there  was  some  evidence  for  the  jury ; 
and  he  accordingly  left  it  to  them,  and  they  returned  a  verdict  for  the  plaintiffs, 
damages  141. 

Barnard  now  moved  to  enter  a  nonsuit,  on  the  ground  that  there  was  no  evidence 
of  special  damage  to  go  to  the  jury.  [Keating,  J.  I  certainly  thought  there  was 
very  slight  e^•ide^ce.  The  jury  were  evidently  very  strongly  impressed  by  a  good 
deal  of  evidence  which  I  did  not  leave  to  them.  Williams,  J.  In  Evam  v.  Harries, 
1  Hurlst.  A:  X.  2.jl,  it  was  held,  that,  in  an  action  of  slander  of  the  plaintiff  in  his 
business  of  an  innkeeper,  it  is  sufficient  to  allege  and  prove,  as  special  damage,  a 
general  loss  of  custom,  without  stating  the  names  of  the  customers  who  ceased  to 
fi'equent  the  inn.  Martin,  B.,  said:  "How  is  a  public-house  keeper  whose  only 
customers  are  persons  passing  [640]  'n',  to  shew  a  damage  resulting  from  the  slander, 
unless  he  is  allowed  to  give  general  evidence  of  a  loss  of  custom  ?  Suppose  a  person 
falsely  stated  that  an  eating-house  keeper  sold  unwholesome  food,  whereby  he  lost  his 
business;  how  is  he  to  know  the  names  of  all  his  customers  who  left?"]  That  was 
a  case  of  general  damage,  which  would  not  entitle  the  plaintiff  to  maintain  this  action. 
[WiUes,  J.  You  rely  upon  IVard  v.  Weeks,  7  Bingh.  211,  4  M.  &  P.  796.]  Yes.  At 
all  events,  the  damages  were  excessive. 

Ekle,  C.  J.  If  the  words  were  spoken  by  Mrs.  Lyall  of  Mrs.  Bateman,  and  those 
words  were  partly  the  cause  of  the  witness's  discontinuing  to  deal  at  the  plaintiff's 
shop,  surely  it  is  evidence  for  the  jury.  There  certainh'  was  evidence  here  which  the 
learned  judge  would  not  have  been  justified  in  withholding  from  the  jury.  The  words 
were  sulistantiidl}'  proved,  and  there  was  some  evidence  of  special  damage.  We  cannot 
say  the  damages  were  excessive.  That,  as  a  general  rule,  is  for  the  jury  :  and  the 
case  is  not  taken  out  of  the  general  rule,  even  though  the  judge  who  tries  the  cause 
should  think  that  he  would  not  have  given  so  much.     There  will  be  no  rule. 

The  rest  of  the  court  concurring. 

Rule  refused. 

[641]     Larman  Morden,  Appellant;  Henry  John  Porter,  Uespondent.     1860. 

[S.  C.  29  L.  J.  M.  C.  213  ;  1  L.  T.  403  ;  8  W.  R.  262.  Explained,  Dickenson  v.  Fletcher, 
1.S73,  L.  R.  9  C.  P.  5  ;  R.  v.  Prince,  1875,  L.  R.  2  C.  C.  164.  Referred  to,  Watkins 
V  Miijoi;  1875,  L.  R.  10  C.  P.  666;  Shenas  v.  De  Rutzen,  [1895]  1  Q.  B.  922. 
Followed,  R.  v.  Tyrone  J  J.,  [1902]  2  I.  R.  79.] 

A  complaint  of  trespass  in  pursuit  of  game,  under  the  statute  1  &  2  W.  4,  c.  32,  s.  30, 
need  not  be  made  by  a  person  having  an  interest  in  the  land. — The  leave  and  licence 
of  the  occupier,  to  be  an  answer  to  such  complaint,  must  precede  the  act  of  trespass. 
— And,  seml)le,  per  Williams,  J., — Keating,  J.,  dubitante, — that  the  party  trespassing 
is  not  the  less  guilty  of  the  offence  because  he  bona  fide  believes  that  he  has  the 
licence  of  the  occupier  to  shoot  over  the  land. 

At  a  petty  sessions  holden  at  I'^ly,  in  the  Isle  of  Ely,  on  the  6th  of  October,  1859, 
before  three  justices  of  the  peace  for  the  said  Isle  of  Ely,  an  infoi'mation  preferred 
by  Larman  Moidcn,  of  the  parish  of  Wilburton,  in  the  .said  isle,  gamekeeper  (luMcin- 
after  called  the  ai)])(!llant),  against  Henry  John  Porter,  of  the  ])aiisli  of  lladdcnliam 
(hereinafter  called  the  ix'spondent),  under  the  30th  section  of  the  statute  1  iV-  i  \\ .  4, 
c.  32,  ch.u'giiig  "for  that  the  said  Henry  John  Porter,  within  three  calendar  months 
then  last  past,  that  is  to  .say,  on  the  1st  of  October  then  instant,  at  the  parish  of 
Wilburton,  in  the  said  Isle  of  Ely,  did  unlawfully  connuit  a  certain  trespa.ss,  l)y  entering 
in  the  day-time  of  the  same  day  upon  certain  land  in  the  possession  and  occupation  of 
John  Everitt  there,  in  search  of  game,  without  the  licence  or  consent  of  the  owner  of 
the  land  so  trespassed  upon,  or  of  any  person  having  the  right  of  killing  the  game 
upon  such  land,  or  of  any  other  person  having  the  right  to  authorize  the  said  Henry 


968  MORDEN    t'.  PORTER  7  C  B.  (N.  S.)  642. 

John  Porter  to  enter  or  be  upon  the  said  land  for  the  purpose  aforesaid,  contrary  to 
the  statute  in  such  case  made  and  provided,"  was  heard  and  determined  by  the  said 
justices ;  and  upon  such  hearing  they  dismissed  the  information. 

The  appellant  being  dissatisfied  with  this  determination,  as  being  erroneous  in 
point  of  law,  the  following  case  was  stated  by  way  of  appeal,  pursuant  to  the  statute 
20  &  21  Vict.  c.  43  :— 

At  the  hearing  of  the  aforesaid  information,  it  appeared  that  it  was  laid  liy  the 
appellant  in  his  character  of  gamekeeper  to  Lady  Pell,  who  is  lady  of  the  manor 
of  Wilbiirton,  and  that  the  land  on  which  the  [642]  alleged  trespass  was  committed, 
containing  about  nine  acres,  was  situate  in  that  parish,  holden  by  copy  of  court-roll  of 
that  manor,  and  was  the  property  of  John  Everitt,  as  stated  in  the  information.  The 
respondent  admitted  the  fact  of  being  on  the  land  in  search  of  game  ;  but  pleaded 
leave  and  licence  from  the  owner  and  occupier,  and  denied  the  right  of  the  appellant 
to  prefer  the  information. 

It  appeared  that  the  respondent,  the  son  of  a  farmer  and  brewer  in  the  adjoining 
parish,  is  duly  certiticated,  and  went  to  Wilburton  on  the  day  in  question,  on  the 
invitation  of  one  Albert  Bailey,  for  a  day's  shooting ;  and,  knowing  that  Lady  Pell 
would  not  allow  any  one  over  her  land,  he  from  time  to  time  inquired  of  Bailey,  who 
accompanied  him,  but  without  a  gun,  whether  they  were  at  liberty  to  go  into  the  land 
through  which  they  passed,  and  was  assured  by  Bailey  that  he  had  full  liberty  to  go 
over  the  land  in  question. 

John  E\eritt,  in  his  examination,  proved  that  he  had  not  given  specific  permission 
to  the  respondent  before  the  da^^  in  question  :  Ijut  it  was  proved,  that,  on  the  respon- 
dent's asking  his  permission  the  night  previous  to  the  hearing  to  go  over  his  land,  he 
had  said  "  they  might  go  over  it  and  welcome,  for  he  wished  all  the  game  in  the  parish 
was  killed ; "  and  that  he  also,  at  the  same  time,  .said,  that,  "  if  the  respondent  had 
asked  him  permission  before  this  happened,  he  should  have  given  it  him."  It  was 
also  proved  by  Bailey  that  he  (Bailey)  went  at  all  times  over  Everitt's  land,  and 
Everitt  went  over  his  land,  by  mutual  consent ;  but  there  was  no  evidence  of  that 
permission  being  expressly  stated  to  extend  to  shooting ;  and  Bailey  did  not  take  out 
a  game  certificate. 

The  justices  being  of  opinion  that  the  appellant  had  no  such  interest  in  the  locus 
in  quo  as  would  support  a  prosecution  for  trespass,  and  that,  if  he  had,  the  [643] 
respondent  acted  under  the  full  impression  of  an  implied  licence  from  the  owner  and 
occupier  of  the  land  given  to  him  through  Bailey,  gave  their  determination  against 
the  appellant,  in  the  manner  above  mentioned. 

The  questions  of  law  arising  out  of  the  above  statement,  therefore,  were, — first, 
had  the  appellant,  as  gamekeeper  of  the  manor  of  Wilburton,  such  an  interest  in  all 
the  copyhold  land  within  the  manor  in  the  ownership  and  occupation  of  the  several 
tenants  of  the  manor,  as  would  support  the  above  information  1  If  so, — secondly,  was 
there  in  point  of  law  evidence  of  such  leave  and  licence  as  would  be,  under  the  30th 
section  of  the  statute  1  &  2  W.  4,  c^  32,  a  defence  to  an  action  at  law  for  trespass,  or 
to  the  said  information  1 — thirdly,  would  the  ex  post  facto  leave  and  licence  form  a 
condonation  of  the  oft'ence,  and  be  held  to  revert  back  to  the  time  of  the  alleged 
trespass  ? 

Couch,  for  the  appellant.  The  justices  have  decided  erroneously  upon  the  points 
reserved  by  the  case.  The  first  question  submitted  is,  whether  the  appellant  as  game- 
keeper of  the  manor  had  such  an  interest  as  to  entitle  him  to  lay  the  information. 
That  point  is  disposed  of  by  the  decision  of  the  court  of  Queen's  Bench  in  Middlelon  v. 
Gale,  8  Ad.  &  E.  1.5.5,  3  Nev.  &  P.  372,  where  it  was  held,  that,  under  the  1  &  2  W.  1, 
c.  32,  s.  30,  it  is  not  necessary  that  a  conviction  for  a  trespass  in  search  of  game  should 
j)urport  to  be,  or  should  in  fact  be,  at  the  instance  or  on  the  information  of  the  owner 
or  occupier  of  the  land,  or  of  a  party  interested  in  the  game,  or  of  a  person  authorized 
by  such  owner,  occupier,  or  partj'.  Lord  Denman,  after  time  taken  for  deliberation, 
says  :  "  We  do  not  find  that  any  decision  has  taken  place  on  the  point :  but  we  have 
considered  it,  and  are  of  opinion  that  any  person  may  make  such  complaint,  and  that 
the  conviction  was  [644]  therefore  good."  The  next  question  is,  whether  there  was 
in  point  of  law  evidence  of  such  leave  and  licence  as  would,  under  the  30th  section  of 
the  1  &  2  W.  4,  c.  32,  be  a  defence  to  an  action  at  law  for  trespass.  That  section, 
after  reciting,  that,  "after  the  commencement  of  this  act,  game  will  become  an  article 
■which  may  be  legally  bought  and  sold,  and  it  is  therefore  just  and  reasonable  to 
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provide  some-  more  summary  means  than  now  l)y  law  exist  for  protecting  the  same 
from  trespassers,"  enacts,  "that,  if  any  person  whatsoever  shall  commit  any  trespass 
by  entering  or  being  in  the  day-time  upon  any  land  in  search  or  pursuit  of  game,  or 
woodcocks,  snipes,  quails,  landrails,  or  conies,  such  person  shall,  on  conviction  thereof 
Ijefore  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of  money  not  exceeding  21.,  as 
to  the  justice  shall  seem  meet,  together  with  the  costs  of  the  conviction,  &c. :  Provided 
always,  that  anj^  person  charged  with  any  such  trespass  shall  be  at  liberty  to  prove, 
by  way  of  defence,  any  matter  which  would  have  been  a  defence  to  an  action  at  law 
for  such  trespass ;  save  and  except  that  the  leave  and  licence  of  the  occupier  of  the 
land  so  trespassed  upon  shall  not  be  a  suthcient  defence  in  any  case  where  the  land- 
lord, lessoi-,  or  other  person  shall  have  the  right  of  killing  the  game  upon  such  land  by 
virtue  of  any  reservation  or  otherwise,  as  hereinbefore  mentioned  ;  but  such  landlord, 
lessor,  or  other  person,  shall,  for  the  purpose  of  prosecuting,  be  deemed  to  be  the  legal 
occupier  of  such  land,  whenever  the  actual  occupier  thereof  shall  have  given  such  leave 
or  licence."  The  facts  stated  in  the  case  shew  that  there  was  no  licence  given  by  the 
occupier  here.  Bailey,  who  assumed  to  give  leave,  had  himself  no  permission  to  shoot 
over  the  land.  And,  suppose  he  had,  he  clearly  had  no  power  to  give  any  licence 
to  another.  The  subsequent  conversation  with  the  occupier  [645]  amounts  to 
nothing,  and  could  not  affect  the  right  of  the  informer  to  a  moiety  of  the  penalty, 
under  the  4  it  5  W.  4,  c.  20,  s.  21. 

Phear,  for  the  respondent.  The  case  of  Middldm  v.  Gale  is  not  absolutely  binding 
upon  this  court.  [Willes,  J.  It  is  a  decision  pi'ccisely  in  point.]  To  constitute  an 
offence  under  the  30th  section  of  the  1  &  2  W.  4,  c.  .'52,  the  trespass  must  be  an  invasion 
of  the  owner's  proprietory  rights.  There  was  no  such  iiifriiigement  here  ;  for,  though 
the  occupier  of  the  land  said  that  he  had  not  given  the  respondent  express  permission 
to  shoot  over  it,  he  added,  that,  if  he  had  asked  permission,  it  would  have  been  granted. 
[Williams,  J.  He  clearly  had  not  obtained  permission  at  the  time  he  went  upon 
the  land.j  There  was  evidence  of  leave  and  licence  given  by  Bailey,  who  may  be 
assumed  to  have  been  the  authorized  agent  of  Everitt  for  that  purpose.  [Williams,  J. 
It  appears  from  the  case  that  Bailey  had  permission  to  go  over  the  land  in  Everitt's 
occupation  ;  but  there  is  no  evidence  that  he  had  permission  to  take  a  companion 
with  him.  This  is  essentially  a  criminal  proceeding  ;  and,  to  constitute  the  offence, 
it  ap])ears  that  there  was  mens  rea.  In  The  Queen  v.  Cridhmil,  7  Ellis  &  B.  y.53,  a  bona 
tide  claim  of  title  to  the  land  was  held  to  be  sufficient  to  oust  the  jurisdiction  of  the 
justices  under  the  statute:  Erie,  J.,  saying, — "I  stiongly  incline  to  the  opinion  that 
the  true  meaning  of  the  statute  is,  that  the  justices  ought  to  try  whether  the  defen- 
dant entertained  a  honest  lielief  that  he  had  a  title ;  and,  if  he  had  such  belief,  he 
ought  not  to  be  convicted.  I  think  that  in  a  criminal  statute  trespass  means  an  intended 
trespass."  Here,  the  respondent  clearly  was  not  guilty  of  an  intentional  trespass  :  he 
was  expressly  guaidirig  himself  from  Ijeing  a  trespasser.  That  this  is  a  [646]  criminal 
oti'eiico,  is  cleai'  from  the  case  of  CuHell,  Jj'iJ.,  Irexon,  Rcup.,  4  Jurist,  N.  S.  5G0.  Lord 
CampljcU,  referring  to  the  23rd  and  3Sth  sections  of  the  statute,  there  says  :  "  By 
these  enactments  the  legislature  have  made  it  a  crime  to  go  in  pursuit  of  game 
without  a  certiticate,  to  be  punished  by  tine  and  imprisonnieTit.  It  is  not  like  the 
case  of  a  bastardy  order,  where  the  mother  makes  the  application  against  the  fatiiei', 
not  fill'  immorality  or  an  offence  against  the  public,  but  to  compel  him  to  maintain 
the  child.  Nor  is  it  like  a  iiscal  proceeding  for  a  breach  of  the  revemie  laws  ;  nor 
like  a  proceeding  Itefore  magistrates  to  decide  a  civil  right,  or  to  obtain  coni])ensa- 
tion  for  a  wrong  done  ;  but  it  is  a  criminal  proceeding  for  an  offence  against  the 
game-laws." 

Couch,  in  reply.  The  case  of  The  Queen  v.  Criilhuul,  7  Ellis  &  B.  8.53,  has  no 
bearing  whatever  upon  this  case.  Where  a  person  goes  upon  land  iisserting  title,  ho 
does  not  go  with  any  criminal  intention.  [Williams,  J.  In  TJie  Queen  v.  I'mtl, 
4  Ellis  &  B.  t<()0,  the  defendant  was  not  an  intentional  trespasser  :  he,  no  doubt,  thought 
he  had  a  right  to  be  upon  the  record.] 

WiLMAMs,  .].  I  am  of  ojiiuion  that  our  judgment  in  this  case  nuist  be  fi)r  the 
ap|)ellant.  Several  questions  were  raised  upon  the  aigument  before  us.  Tiie  lirst 
was  as  to  the  authority  of  the  appellant  to  institute  the  prosecution.  As  to  this  1  think 
we  are  Iwnnd  by  the  decision  of  the  court  of  tjhiecn's  Bench  in  Miildlclim  v.  Gale,  8  Ad. 
&  E.  155,  3  Nev.  &  P.  372  :  not  that  I  doubt  the  [iropriety  of  that  decision  ;  but  it  is 
enough  to  say  that  we  hold  ourselves  bound  by  it.     The  next  question  is  whether 

C.  P.  xi.v.— 31* 


970  MORDEN   v.  PORTER  7  C.  B.  (N.  S.)  «47. 

there  was  in  point  of  law  evidence  of  such  leave  and  licence  as  would  be,  under  the 
;30th  section  of  the  statute  1  it  2  W.  4,  c.  32,  a  defence  to  [647]  an  action  of  trespass 
or  to  the  information.  I  think  that  question  must  be  answered  in  the  negative. 
There  was  no  evidence  in  point  of  law  of  any  such  leave  and  licence.  The  evidence 
was,  that  Everitt,  the  tenant,  had  not  given  specific  permission  to  the  defendant  before 
the  day  in  question  ;  but  that,  on  the  defendant  asking  his  permission  on  the  night 
previous  to  the  hearing  to  go  over  his  land,  Eveiitt  said  he  might  go  over  it,  and 
welcome,  for  he  wished  all  the  game  in  the  parish  was  killed  :  and  he  at  the  same  time 
said,  that,  if  the  defendant  had  asked  him  permission  before  this  happened,  he  should 
have  given  it  him.  That  is,  in  fact,  saying  that  the  defendant  had  not  permission  at 
the  time,  and  disposes  of  the  alleged  leave  and  licence.  The  third  question  is  whether 
the  ex  post  facto  leave  and  licence  would  form  a  condonation  of  the  offence,  and  be 
held  to  revert  back  to  the  time  of  the  alleged  trespass.  That  I  think  must  also  be 
answered  in  the  negative.  It  raises  the  question  whether  the  offence  could  be  con- 
doned by  a  subsequent  ratification  of  any  permission  given  by  Bailey  in  the  name  of 
Everitt.  Now,  it  seems  doubtful  whether  any  leave  was  given  by  Everitt  to  B.viley 
to  shoot  over  the  land  in  his  occupation.  But  it  is  uiniecessary  to  say  anything  about 
that ;  for,  we  ought  not  to  look  too  scrupulously  at  the  evidence  in  these  cases.  The 
meaning  of  the  statement  evidently  is,  that  Bailey,  assuming  to  have  Everitt's  authoritj', 
gave  the  defend.uit  permission  to  shoot  over  the  land.  But  there  is  not  a  word  about 
ratification  of  that  permission.  What  Everitt  is  represented  to  have  said  is,  that,  if 
the  defendant  had  asked  him  permission,  he  would  have  given  it  to  him.  All  these 
three  questions  therefore  must,  in  my  judgment,  be  answered  against  the  defendant. 

Another  question  was  raised  upon  the  argument,  [648]  viz.  that  we  ought  to  affinn 
the  decision,  on  the  gi'ound  that,  though  the  defendant  had  not  the  permission  of  the 
tenant  to  shoot  over  the  land,  it  appears  that  he  was  acting  under  the  impression  that 
he  had,  and  therefore  was  not  conscious  that  he  was  a  trespasser,  and  so  the  mens  rea, 
which  it  said  alone  constitutes  the  ofl'ence,  was  absent.  This  point  is  not  directly  laid 
before  us  by  the  justices  ;  but  I  think  it  right  to  express  my  own  opinion  upon  it.  I 
think  it  is  quite  clear  that  it  is  immaterial  whether  or  not  the  party  is  conscious  at 
the  time  that  he  is  committing  a  trespass.  The  30th  section  of  the  1  &  2  Vict.  c.  32, 
enacts,  "  that,  if  any  person  whatsoever  shall  commit  any  trespass  by  entering  or  being 
in  the  day-time  upon  any  land  in  search  or  pursuit  of  game,  or  woodcocks,  snipes, 
quails,  landrails,  or  conies,  such  person  shall,  on  conviction  thereof  before  a  justice  of 
the  peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  21.,  as  to  the  justice  shall 
seem  meet,  together  with  the  costs  of  the  conviction,  &c.  :  Provided  always,  that  any 
person  charged  with  any  such  trespass  shall  be  at  liberty  to  prove,  by  way  of  defence, 
any  matter  which  would  have  been  a  defence  to  an  action  at  law  for  such  trespass  : 
save  and  except  that  the  leave  and  licence  of  the  occupier  of  the  land  so  trespassed 
upon  shall  not  be  a  sufficient  defence  in  any  case  where  the  landlord,  lessor,  or  other 
person  shall  have  the  right  of  killing  the  game  upon  such  land  by  ^■irtue  of  anj'  reserva- 
tion or  otherwise,  as  hereinbefore  mentioned  ;  but  such  landlord,  lessor,  or  other 
person  shall,  for  the  purpose  of  prosecuting  for  the  offence,  be  deemed  to  be  the  legal 
occupier  of  such  land,  whenever  the  actual  occupier  thereof  shall  have  given  such  leave 
or  licence,"  &c.  That  clause  begins  with  a  recital,  that,  "  after  the  commencement  of 
this  act,  game  will  Itecome  an  article  which  may  be  legally  bought  and  sold,  and  it  is 
therefoi'e  just  and  reasonable  to  provide  [649]  some  more  summary  means  than  now 
by  law  exist  for  protecting  the  .same  from  trespassers."  It  contemplates  that  theie 
will  be  an  increased  necessity  for  protecting  from  plunder  that  which  was  now  for  the 
first  time  become  matter  of  property,  and  therefore  provides  that  this  summary  pro- 
ceeding may  be  taken  by  a  common  informer, — for  such  is  the  result  of  the  decision 
in  Miihlktcm  v.  Gale :  and  then  it  goes  on  to  provide  that  any  person  charged  with 
any  such  trespass  may  prove  by  way  of  defence  any  matter  which  would  have  been 
a  defence  to  an  action  of  law  for  such  trespass, — save  and  except  that  the  leave  and 
licence  of  the  occupier  shall  not  be  a  sufficient  defence  where  the  landlord  or  lessor 
shall  have  reserved  the  right  of  killing  game  on  the  land.  The  meaning  of  that  is, 
that,  there  being  a  general  provision  that  that  which  would  be  a  defence  to  an  action 
at  law  shall  be  a  defence  to  an  information  under  the  statute,  the  legislature  engraft 
thereon  an  e.xception  by  .saying  that  the  leave  and  licence  of  the  occupier,  though 
enough  to  bar  an  action  of  trespass  at  common  law,  shall  be  insufficient  in  the  case 
of  a  reservation  of  the  right  of  killing  game  by  the  landlord.     I  agree  that  this  does 
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not  .•itlbrd  any  strong  argument  in  the  way  of  shewing  that  the  party  is  guilty  of  the 
trespass  whether  there  be  mens  rea  or  not:  he  is  to  be  liable  to  the  penalty,  notwith- 
standing he  has  got  the  permission  of  a  person  to  whom  the  game  does  not  belong. 
Xor  do  I  think  it  artbrds  any  argument  the  other  wa\'.  It  leaves  the  question  pre- 
cisely as  it  was.  If  a  man  knows  that  the  landlord  has  the  right  to  the  game,  the 
leave  of  the  occupier  of  the  land  atlbrds  him  no  justification.  .Still,  if  he  is  ignorant 
of  the  fact,  the  absence  of  mens  rea  does  not  alter  the  measure  of  his  liability.  There 
are  other  clauses  which  are  important  in  considering  this  matter.  The  46th  section 
enacts  [650]  "  that  nothing  in  this  act  contained  shall  prevent  any  person  from  pro- 
ceeding by  way  of  ci\'il  action  to  recover  damages  in  respect  of  any  trespass  upon  his 
land,  whether  committed  in  pursuit  of  game  or  otherwise,  save  and  except  that  where 
any  proceedings  shall  have  been  instituted  under  the  provisions  of  this  act  against  any 
person  for  and  in  i-espeet  of  any  trespass,  no  action  at  law  shall  be  maintainable  for 
the  same  trespass  by  any  person  at  whose  instance  or  with  whose  concurrence  or 
assent  such  proceedings  shall  have  been  instituted,  but  that  such  proceedings  shall 
in  such  case  be  a  bar  to  any  such  action,  and  maj'  be  given  in  evidence  under  the 
general  issue."  This  appears  to  me  to  shew  that  the  remedy  in  each  case  is  cumulative, 
though  there  is  to  be  no  civil  action  afterwards  at  the  suit  of  the  paity  instituting  or 
foncu!-ring  in  a  proceeding  upon  the  statute.  It  is  evidently  a  trespass  whether  tliere 
be  mens  rea  or  not. 

It  now  remains  to  consider  the  authorities  which  have  been  r'eferred  to.  The 
dictum  of  Ei'le,  J.,  in  The  Queen  v.  Cridh'nd,  7  Q.  B.  S53,  869,  is  altogether  distinguish- 
al)le  from  this  case  ;  l)ecause  all  that  was  supposed  to  be  decided  in  that  case  was,  that 
the  general  rule  is,  that,  ii)  case  of  summary  convictions,  justices  have  jurisdiction  to 
determine  whether  the  claim  of  title  to  real  property  is  bona  fide  :  but,  if  it  is  bona 
fide  set  up,  they  have  no  jurisdiction  to  proceed  further  in  the  matter :  and  that  the 
proviso  in  the  statute  1  ife  2  W.  4,  c.  .'52,  s.  30,  does  not  give  justices  jurisdiction,  upon 
a  charge  of  trespass  in  pursuit  of  game,  to  determine  a  claim  of  title  to  land  against 
the  wish  of  the  defenrlants,  I  do  not  think  the  expressions  which  fell  from  the 
learned  judge  referi'cd  to  in  that  case  are  at  all  binding  upon  us  here.  In  The  Queen 
V.  Pmlf,  i  Ellis  &  B.  8G0,  P.  was  in  the  dav-time  on  a  public  I'oad,  carrying  a  gun, 
and  accompanied  by  a  dog.  The  land  [651]  on  lioth  sides  of  the  road  was  the  property 
of  B.,  who  was  also  lord  of  the  manor ;  and  on  one  side  of  the  road  was  a  cover  in  the 
a-^'tual  occupation  of  B.  P.  waived  his  hand  to  the  dog,  which  entered  the  cover :  a 
pheasant  flew  out  across  the  road ;  and  P.,  being  on  the  road,  fired  at  it,  and  missed 
it.  P.  was  convicted  I)y  two  justices,  under  the  1  &  2  W.  4,  c.  .32,  s.  30,  of  com- 
mitting a  trespass  by  being  in  the  day-time  on  land  in  the  occupation  of  B.  in  search 
of  game.  On  appeal,  a  case  was  reserved  in  which  the  question  for  the  court  of 
(,>uecn's  Bench  was,  whethei'  the  evidence  supported  the  conviction.  And  it  was  liehl, 
that  the  road  was  land  in  the  occupation  of  B.,  sul)ject  to  the  right  of  way  in  the 
public;  and  that  thei-e  was  evidence  that  P.  was  not  on  the  road  in  the  e.xercise  of 
the  right  of  wav,  but  for  another  purpose,  namely,  in  search  of  game,  and  so  was  a 
trespasser, — which  was  s\irticicnt  to  support  the  conx'iction.  There,  the  whole  dis- 
cussion was  whether  or  not  the  def(  iidant  had  been  guilty  of  a  trespass  in  pursuit  of 
game  on  another  person's  land.  Nobody  for  a  moment  suggested  that  he  was  not 
liable  because  he  thought  he  had  a  right  to  be  on  the  highway.  And  there  is  no 
hardship  in  this  decision  :  for,  a  person  who  goes  out  to  shoot  shoidd  Uike  care  that 
he  has  the  leave  of  the  person  who  is  authorized  to  give  it ;  and  wo  should  go  far  to 
defeat  the  act  of  parliament  if  we  gave  way  to  any  arguments  as  to  iiiconvenicnce. 
At  the  same  time,  though  I  .am  of  oi)inion  tiiat  our  decision  nuist  be  in  fa\our  of  the 
a[)pcllant,  I  cannot  so  decide  without  expressing  great  regret  at  being  compelled  to  do 
so  ;  nor  can  I  refrain  from  expressing  an  o])inion  that  the  proper  s.nn  to  l>u  awarded 
against  the  respondent  would  l)e  one  f.iilhing. 

Wil.l.KS,  J.  I  am  entirely  of  the  same  iii)iin'on,  and  can  aild  nothing  to  what  has 
fallen  from  my  Ihother  [652]  Williams,  (except  that,  for  the  same  reason  that  I  think 
a  f.irthing  would  be  a  sutlicient  penalty  for  the  oU'ence.  I  think  the  costs  of  this 
apijcal  sliould  not  be  allowed  to  the  appellant. 

KicVTiNf!,  J.  I  am  entirely  of  the  .same  opinion  with  respect  to  the  three 
questions  which  have  been  submitted  to  us  by  the  justices,  all  of  which  I  agree  should 
be  answered  in  favour  of  the  appellant.  If  it  were  necessary  to  decide  tTie  question 
raised  as  to  mens  rea,  I  should  I'equire  time  for  consideration  before  I  assented  to  the 
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doctrine  that  it  was  not  necessary  that  the  trespass  should  be  an  intentional  one. 
My  present  impression  is,  to  deal  with  the  compound  offence  of  trespass  in  pursuit 
of  game.  And,  although  the  statute  provides  that  any  person  charged  with  any 
such  trespass  shall  be  at  libertj-  to  prove,  by  way  of  defence,  any  matter  which  wouW 
have  been  a  defence  to  an  action  at  law  for  such  tiespass,  yet,  inasmuch  as  the  offence 
includes  a  trespass,  it  might  well  be  that  the  legislature  intended  that  that  which 
would  be  an  answer  to  an  action  for  the  trespass  should  also  be  an  answer  to  a  proceed- 
ing of  this  sort. 

Appeal  allowed,  without  costs. 

[653]     Marshall,  Clerk,  v.  The  Bishop  of  Exeter  and  Another. 

Feb.  •25th,  1860. 

[S.  C.  29  L.  J.  C.  P.  3.54 ;  6  Jur.  N.  S.  1301.     Referred  to,  TFaM  v.  Buhop  of  Lincoln, 
1875,  L.  E.  10  C.  P.  531 ;  B.  v.  Archbv^hop  of  York;  1888,  20  Q.  B.  D.  747.] 

A  bishop  has  no  right  to  demand  from  the  presentee  of  a  benefice  before  he  will 
institute  him,  a  testimonial  from  the  bishop  of  another  diocese  in  which  the  party 
has  had  cure  of  souls,  of  his  "honest  com ersation,  ability,  and  conformity  to  the 
ecclesiastical  laws  of  England." — QuKre,  how  far  the  Canons  of  1603  are  binding 
on  the  laity? — Semble,  that  the  48th  Canon  of  1603  has  no  application  to  the 
institution  of  clerks  to  livings,  but  only  to  the  service  of  cures  and  in  churches  and 
chapels  by  curates  and  ministers  who  are  not  the  incumbents. 

Quare  impedit.  The  first  count  of  the  declaration  stated,  that  Henry  Bishop  of 
Exeter  and  John  Henry  Coats  Borwell,  clerk,  were  summoned  to  answer  Peter  Charles 
Marshall,  clerk,  of  a  plea  that  they  permit  the  said  Peter  Charles  Marshall,  clerk,  to 
present  a  fit  person  to  the  paiish  church  of  St.  James  and  Cuby,  otherwise  Keby, 
otherwise  Tregony,  otheiwise  Tregony  Martin,  otherwise  Tregony  and  Cuby,  in  the 
county  of  Cornwall,  which  is  vacant,  and  belongs  to  his  presentation  ;  and  thereupon 
the  said  Peter  Charles  Marshall,  clerk,  Ijy  Heniy  Dupleix,  his  attornej-,  complains, 
For  that  whereas  he  the  said  Peter  Charles  Marshall,  to  wit,  on  the  15th  of  November, 
1855,  was  seised  of  the  rectory  and  vicarage  of  St.  James  and  Cuby,  othei-wise  Keby, 
otherwise  Tregony,  otherwise  Tregony  Martin,  otherwise  Tregony  and  Cuby,  in  the 
county  aforesaid,  whereunto  the  advowson  of  the  rectory  and  vicarage  of  the  church 
aforesaid  did  and  doth  belong,  in  his  demesne  as  of  fee  and  I'ight ;  and,  being  so 
seised  thereof  as  aforesaid,  he  the  said  Peter  Charles  Marshall,  clerk,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  presented  to  the  said  church  and  rectory  and 
vicarage  himself  the  said  Peter  Chailes  Marshall,  clerk,  as  his  clerk,  who,  on  the 
presentation  of  himself  the  said  Peter  Charles  Marshall,  clerk,  was  admitted,  instituted, 
and  inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our  sovereign  Lady 
the  now  Queen  of  Great  Britain  and  Ireland  ;  and  he  the  said  Peter  Charles  Marshall, 
clerk,  being  so  seised  of  the  said  rectory  and  vicarage,  in  the  county  aforesaid,  where- 
unto the  advowson  of  the  said  rectory  and  [654]  ^'icarage  of  the  church  aforesaid  did 
and  doth  belong,  the  said  church  and  rectory  and  vicarage,  to  wit,  on  the  3rd  of 
August,  1857,  became  vacant  by  the  resignation  of  the  said  church  and  rectory  and 
vicarage  then  duly  made  by  him  the  said  Peter  Charles  Marshall,  clerk,  to,  and 
accepted  by,  the  aforesaid  bishop  as  and  then  being  Bishop  of  Exeter  and  ordinary 
in  that  behalf,  whereby  it  then  and  there  Ijelonged  and  now  belongs  to  the  .said  Peter 
Charles  Marshall,  clerk,  to  present  a  fit  person  to  the  said  church  and  rectory  and 
vicarage,  so  being  vacant  as  aforesaid  :  But  the  said  bishop  and  John  Heniy  Coats 
Borwell,  clerk,  will  not  permit  him  the  said  Peter  Charles  Marshall,  clerk,  but 
unjustly  hinder  him. 

The  second  count  stated,  that  whereas  also  he  the  said  Peter  Charles  Mai'shall, 
clerk,  to  wit,  on  the  15th  of  November,  1855,  was  seised  of  the  advowson  of  the 
church,  rectory,  and  vicarage  of  St.  James  and  Cuby,  othewise  Keby,  otherwise 
Tregony,  otherwise  Ti'egony  Martin,  otherwise  Tregony  and  Culiy,  in  the  county 
aforesaid,  as  of  gross  by  itself,  as  of  fee  and  right ;  and,  being  so  seised  thereof  as 
aforesaid,  he  the  said  Peter  Chai'les  Marshall,  clerk,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  presented  to  the  said  church  and  rectory  and  vicarage  himself 
the  said  Peter  Charles  Marshall,  clerk,  as  his  clerk,  who  on  the  presentation  of  himself 
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the  said  Peter  Charles  Marshall,  clerk,  was  admitted,  instituted,  and  inducted  into 
the  same,  in  the  time  of  peace,  in  the  time  of  our  sovereign  Lady  the  now  Queen  of 
Great  Britain  and  Ireland  :  and,  he  the  said  Peter  Chai'les  Marshall,  clerk,  being  so 
seised  of  the  said  advowson  as  in  this  count  aforesaid,  the  said  church  and  rectory 
and  vicarage,  to  wit,  on  the  ;^rd  of  August,  1857,  became  vacant  by  the  resignation 
of  the  said  chui-eh,  rectory,  and  vicarage  then  duly  made  by  him  the  said  Peter  Charles 
[655]  Marshall,  clerk,  to,  and  accepted  by,  the  aforesaid  bishop  as  and  then  being 
Bishop  of  Exeter  and  ordinary  in  that  behalf,  whereby  it  then  and  there  belonged 
and  now  belongs  to  the  said  Peter  Charles  Marshall,  clerk,  to  present  a  fit  person  to 
the  said  chui'ch  and  rectory  and  vicarage,  so  being  vacant  as  aforesaid  :  But  the  said 
bishop  and  John  Henry  Coats  Borwell,  clerk,  will  not  permit  him  the  said  Peter 
Chai'les  Marshall,  clerk,  but  unjustly  hinder  him  :  Wherefore  he  the  said  Peter 
Charles  Marshall,  clerk,  saith  that  he  is  injured  and  hath  sustained  damage  to  the 
extent  of  30001.,  and  therefore  he  brings  his  suit,  itc. 

Plea.  The  said  Henry  Bishop  of  Exeter  and  John  Henry  Coats  Borwell,  clerk, 
by  Frederick  Sanders,  their  attorney,  come  and  defend  the  wrong  and  injury  when, 
&c.  :  And  the  said  John  Henry  Coats  Borwell  says  that  he  is  parson  impersonate  of 
the  .said  church  in  the  declaration  mentioned,  by  the  collation  of  the  .said  bishop  ; 
and  the  said  bishop  says  that  the  said  church  is  in  his  diocese,  and  that  he  hath  not 
and  doth  not  claim  to  have  anything  in  the  said  church,  except  the  admission, 
institution,  and  induction  of  parsons  to  the  said  church,  and  such  other  things  as 
liclong  to  the  ordinary  of  the  place  as  ordinary  :  And  the  defendants  further  say, 
that,  after  the  said  church  became  vacant  and  void  by  the  resignation  of  the  plaintifl', 
then  and  thence  and  still  being  a  clerk  in  Holy  Orders,  and  the  acceptance  of  such 
resignation  by  the  defendant  Henry  Bishop  of  Exeter  in  the  declaration  mentioned, 
to  wit,  on  the  16th  of  January,  1858,  the  plaintiff,  l)eing  so  sei.sed  as  in  the  declara- 
tion mentioned,  by  writing  under  his  seal,  bearing  date,  to  wit,  the  day  and  year  last 
aforesaid,  presented  to  the  said  bishop,  so  being  such  ordinary  as  aforesaid,  one  John 
Keid  as  his  clerk,  and  requested  the  said  bishop  to  admit,  institute,  and  induct  the 
said  John  Keid  as  his  clerk  to  [656]  the  said  church  so  vacant  and  void  as  afore- 
said :  And  the  defendants  further  say  that  the  said  John  Keid  had  not  been  ordained 
by  the  said  Bishop  of  Exeter,  or  by  any  former  or  other  bishop  of  the  diocese  of 
Exeter,  and  that,  at  the  time  the  said  John  Keid  was  so  as  aforesaid  presented  to 
the  said  bishop,  and  of  such  presentation  so  lieing  made,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  said  John  Keid  was  a  clerk  in  Holy  Orders,  and  then  came  from 
a  diocese  in  England  other  than  the  diocese  of  Exeter,  to  wit,  from  the  diocese  of 
Manchester,  and  not  elsewhere  or  from  any  other  diocese,  and  in  which  diocese  ho 
had  then  lately  been  a  minister  of  the  Church  of  England,  and  had  then  lately  held 
a  benefice  and  cure  of  souls  ;  and  the  said  .lohn  Keid  was  then  wholly  unknown  to 
the  said  Heiuy  Bishop  of  Exeter  :  And  tliercupon,  aftcrwaids,  to  wit,  on  tiie  day  and 
year  last  aforesaid,  the  .said  John  Keid,  so  being  presented  upon  such  presentation 
as  aforesaid,  and  so  coming  from  such  other  diocese  as  aforesaid,  applied  to  the  said 
Bishop  of  Exeter  to  admit,  institute,  and  induct  him  the  said  John  Keid  to  the  said 
i:hurch,  so  being  vacant  and  void  as  afoiesaid  ;  but  the  said  John  Keid  did  not  bring 
oi-  produce  to  the  .said  Henry  Bishop  of  Exeter,  from  the  bishop  of  the  said  diocese 
whence  he  came,  and  wherein  he  ha<l  lately  held  such  bonctice  and  cure  of  souls  as 
aforesaid,  and  l)eeu  a  minister  as  aforesaid,  to  wit,  from  the  Bishop  of  MaTiclicster, 
any  sutiicient  testimony,  according  to  the  ecclesiastical  laws  of  Hngland,  of  his  the  .said 
John  Keid's  honest  conversation,  ability,  and  conforniity  to  the  ecclesiastical  laws  of 
England,  or  any  such  testimony  as  he  the  said  bishop  was  bound  and  ought  by  the 
laws  ecclesiastical  of  Englaml  to  rei|uire  and  havi^  and  receive  from  the  bishop  of  the 
diocese  frotn  whence  the  said  John  Keid  had  come,  and  in  which  he  so  had  [657] 
lately  held  a  benefice,  and  cure  as  aforesaid;  but  the  said  John  Ivoid  then,  to  wit,  on 
the  day  and  year  aforesaid,  when  he  so  applied  to  be  admitted,  instituted,  and 
inducted  as  aforesaid,  brought  testimony  from  the  liishop  of  the  diocese  aforesaid,  to 
wit,  from  the  Bishop  of  Manchester,  which  he  the  said  Henry  Bishop  of  Exeter  held 
not  to  l)e,  and  which  was  not,  sullicient  testimony  according  to  the  ecclesiastical  laws 
of  England,  of  his  the  said  John  lieid's  honest  conversation,  ability,  and  conformity  to 
the  ecclesiastical  laws  of  Kngland,  or  such  testimf)ny  as  he  the  said  Bishop  of  Kxetor 
was  bound  and  ought  by  the  laws  ecclesiastical  of  Hngland  to  reipiire  and  have  and 
receive  from  the  bishop  of  the  said  diocese  from  whence  the  said  John  Keid  had  come. 
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and  in  which  he  had  so  as  aforesaid  lately  held  a  benefice  and  cure  as  aforesaid ;  and 
thereupon  then  the  said  Henry  Bishop  of  Exeter,  to  wit,  on  the  day  and  year  last 
■iforesaid,  informed  the  said  John  Reid  that  the  testimony  so  brought  by  him  from  the 
said  Bishop  of  Manchester  was  not  testimony  which  he  the  said  Henry  Bishop  of 
Exeter  deemed  and  adjudged  to  be,  and  which  was,  sufficient  testimony  of  his  the 
said  John  Keid's  honest  conversation,  ability,  and  conformity  to  the  ecclesiastical  laws 
of  England,  or  such  testimony  as  he  the  said  Bishop  of  Exeter  was  bound  and  ought 
by  the  laws  ecclesiastical  of  England  to  require  and  have  and  receive  from  the  bishop 
of  the  diocese  from  whence  he  the  said  John  Keid  had  come,  and  in  which  he  had  so 
lately  held  a  benefice  and  cure  of  souls  as  aforesaid  :  and  the  said  Bishop  of  Exeter 
required  further  and  sufficient  testimonj'  from  the  said  Bishop  of  Manchester  accord- 
ing to  the  ecclesiastical  laws  in  that  behalf,  to  wit,  testimony  of  his  the  said  John 
lieid's  honest  conversation,  ability,  and  conformity  to  the  said  ecclesiastical  laws, — of 
which  the  said  John  Reid  then  had  notice,  to  wit,  from  the  said  Heniy  [658]  Bishop 
of  Exeter  ;  and  thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  John  Reid 
departed  and  went  away  from  the  said  Bishop  of  Exeter,  and  the  said  John  Reid  never 
returned  or  came  to  the  said  bishop  again  ;  and  such  further  and  sufficient  testimony 
as  aforesaid  from  the  said  Bishop  of  Manchester  never  was  obtained  from  such  bishop, 
although  a  long  space  of  time  sufficient  to  enable  the  said  John  Reid  to  obtain  such 
testimony,  and  to  come  again  to  the  said  Henry  Bishop  of  Exeter,  elapsed  l)efoi-e  such 
collation  by  the  said  Heniy  Bishop  of  Exeter,  as  hereinafter  mentioned  ;  and  the  said 
Henry  Bishop  of  Exeter,  after  the  said  John  Reid  so  departed  and  went  awav  from 
him  the  said  bishop  as  aforesaid,  not  only  never  had  or  obtained  or  received  from 
the  said  John  Reid,  or  otherwise,  any  sufficient  testimony  from  the  said  Bishop  of 
Manchester,  or  any  other  testimony  whatever,  of  the  said  John  Reid's  honest  conversa- 
tion, ability,  and  conformity  to  the  ecclesiastical  laws  of  England  ;  but,  in  fact,  he  the 
said  Henry  Bishop  of  Exeter,  before  such  collation  as  hereinafter  mentioned,  had  and 
received  from  the  said  Bishop  of  Manchester,  and  otherwise,  further  testimony,  from 
which  he  the  said  Bishop  of  Exeter  was  induced  to  believe,  and  did  believe,  and  had 
good  and  sufficient  reason  for  belie\ing,  that  the  said  John  Reid  had,  whilst  being  a 
beneficed  clergyman  and  having  cure  of  souls  within  the  diocese  of  the  said  Bishop  of 
Manchester,  been  guilty  of  an  attempt  to  commit  the  oti'ence  of  simony,  to  wit,  by 
soliciting  a  certain  other  clerk  in  Holy  Orders,  to  wit,  one  Francis  Minden  Knollys, 
to  enter  into  a  simoniacal  contract  with  the  said  John  Reid  touching  a  certain  other 
benefice  then  held  by  the  said  John  Reid,  contrary  to  the  ecclesiastical  laws  of 
England  in  that  behalf,  and  that  he  was  not  a  person  of  honest  conversation,  or  a 
person  who  conformed  to  the  ecclesiastical  laws  of  [659]  England,  or  a  fit  and  proper 
person  to  be  admitted,  instituted,  or  inducted  to  the  said  church, — all  which  premises 
he  the  said  John  Reid  long  before  the  collation  hereinafter  mentioned  well  knew  ; 
and,  by  reason  of  the  premises,  the  said  Bishop  of  Exeter,  as  such  oi'dinary  as  afore- 
said, after  the  lapse  of  six  months  from  the  avoidance  of  the  said  lix'itig,  and  within 
six  months  from  such  lapse,  to  wit,  on  the  1st  of  March,  IfSy,  the  said  church  still 
being  and  remaining  vacant  and  void,  collated  the  said  church  to  the  said  defendant 
John  Henry  Coats  Borwell,  his  clerk,  and  put  him  in  the  corporeal  possession  thereof, 
as  it  was  lawful  for  the  said  bishop  as  such  ordinary  to  do :  And  this  the  defendants 
are  ready  to  \erify  ;  whereupon  they  pray  judgment  if  the  plaintiff  ought  to  ha,\e  or 
maintain  his  aforesaid  action  against  them. 

The  plaintiff'  joined  issue  on  the  plea,  and  finther  leplied,  that,  at  the  time  of  the 
presentment  to  the  said  bishop  of  the  said  John  Reid  as  his  the  plaintilf  s  clerk,  and 
of  the  request  to  the  said  bishop  to  admit,  institute,  and  induct  the  said  John  Reid  us 
his  the  plaintift's  clerk  to  the  said  church,  as  in  the  plea  mentioned,  the  said  John 
Reid  was,  and  theretofore  had  been,  and  thenceforth  always  continued  to  be,  a  pei-son 
of  honest  conver.sation  and  sufficient  ability,  and  one  who  conformed  to  the  ecclesi- 
astical laws  of  England,  and  a  fit  and  proper  person  to  be  admitted,  instituted,  and 
inducted  to  the  said  church,  and  was  not  guilty  of  any  attempt  to  commit  the  otteuce 
of  simony  as  in  the  said  plea  mentioned  :  that  the  said  testimony  brought  by  the  said 
John  Reid  from  the  .said  Bishop  of  Manchester  to  the  said  Bishop  of  Exeter  when  he 
the  said  John  Reid  so  applied  to  be  admitted,  instituted,  and  inducted,  and  which  the 
said  Henry  Bishop  of  Exeter  held  not  to  be,  and  which  is  alleged  in  the  said  plea  not 
to  have  been,  sufficient  testimony,  according  to  the  ecclesiastical  laws  of  England,  of 
his  [660]  the  said  John  Reid's  honest  con\ersation,  ability,  and  conformity  to  the 
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ecclesiastical  liuvs  of  England,  or  such  testimony  as  he  the  said  Bishop  of  Exeter  was 
liound  and  ought  by  the  laws  ecclesiastical  of  England  to  require  and  have  and  receive 
from  the  bishop  of  the  said  diocese  from  which  the  said  John  Reid  had  come,  and  in 
which  he  had  so  as  aforesaid  lately  held  a  benefice  and  ciue  as  aforesaid,  was  and  is 
in  the  words  and  figures  following,  that  is  to  sav, — 

"  To  the  Right  Reverend  Henry  Lord  Bishop  of  Exeter. 

"  We  whose  names  are  hereunder  written  testify  and  make  known  that  the  Rev. 
John  Reid,  M.A.,  clerk,  formerly  of  St.  John's  College,  Cambridge,  and  late  of  the 
rectory  of  Claughton,  in  the  county  of  Lancaster,  presented  to  the  rectory  of  Tregony 
with  the  vicarage  of  Cuby  annexed,  in  the  county  of  Cornwall,  in  your  Lordship's 
diocese,  hath  been  personally  known  to  us  for  the  space  of  three  years  last  past ;  that 
we  have  had  opportunities  of  observing  his  conduct ;  that,  during  the  whole  of  that 
time,  we  veiily  believe  that  he  lived  piously,  soberly,  and  honestly,  nor  have  we  at 
any  time  heaid  anything  to  the  contrary  thereof ;  nor  hath  he  at  any  time,  as  far 
as  we  know  or  believe,  held,  written,  or  taught  anything  contrary  to  the  doctrine  or 
discipline  of  the  united  Church  of  England  and  Ireland  :  and,  moreover,  we  believe 
him  in  our  consciences  to  be,  as  to  his  moral  conduct,  a  person  worthy  to  be  admitted 
to  the  said  benefice.  In  witness  whereof  we  have  hereunto  set  our  hands  this  day 
yth  of  January,  1S58. 

"  W.  B.  Grenside,  M.A.,  vicar  of  Mailing,  in  the  county  of  Lancaster. 

"  J.  M.  Wright,  rector  of  Tatham,  in  the  county  of  Lancaster. 

"  R.  J.  Shields,  incumbent  of  Hornby,  in  the  county  of  Lancaster. 

[661]  "  The  subscribers  aie  beneiiced  in  the  diocese  of  Manchester.  Mr.  Reid  was 
long  lesident  on  his  benefice  ;  but  I  know  no  reason  why  ho  should  be  legally  hindered 
from  his  being  allowed  to  take  other  duty.  "J.  P.  Manchestkr." 

which  said  testimony  was  duly  signed  by  the  .said  Bishop  of  Manchester :  that,  from 
the  time  of  the  said  bringing  of  the  said  testimony  from  the  said  Bishop  of  Manchester 
to  the  time  of  the  collation  liy  the  said  Bishop  of  Exeter  of  the  Rev.  John  Henry 
Coats  Borwell,  as  by  the  said  Bishop  of  Exeter  in  the  said  plea  alleged,  and  which  is 
the  same  and  only  collation  by  which  the  said  defendant  John  Henry  Coats  Borwell 
became,  was,  or  is  pai'son  impeisonate  of  the  said  chuieh  in  the  declaration  mentioned 
as  by  him  alleged,  the  said  Bishop  of  Exeter  contiTiued  to  require  from  the  said  John 
Reid  a  further'  testimony  from  the  .said  Bishop  of  Manchester,  satisfactory  to  the  said 
Bishop  of  Exeter  in  those  respects  wherein  the  said  testimony  so  brought  by  the  said 
John  Keid  from  the  said  Hisho])  of  Manchester  to  the  said  Bishop  of  Exeter  was  held 
by  him  the  said  Bishop  of  Exeter  not  to  be,  and  alK^gcd  by  him  in  the  said  ])lca  not  to 
bo,  sutlicicnt,  and  the  said  Bislioj)  of  Lxeter  never  ga\e  notice  to  the  said  John  Reid  or 
the  plaintiir,  nor  ever  gave  them  or  either  of  them  to  understand  or  be  informed  or 
believe,  that  he  the  said  bishop  of  Exeter  required  the  said  further  testimony  to  be 
])rocured  by  the  said  John  Reid,  or  brought  by  him  to  the  said  Bishop  of  Exeter 
within  any  fixed  or  specified  time  ;  or  that  he  the  said  Bishop  of  Exeter  would  not 
receive  the  .same  after  the  lapse  of  six  months  fiom  the  avoidance  of  the  said  living,  or 
after  any  specitied  time,  nor  did  the  saiil  Hishop  of  Kxetei'  ever  at  any  time  or  in  any 
way  notify  to  the  said  John  Reid  or  to  the,  plaintiH',  nor  tlitl  the  said  John  K'eid  or 
tiie  plaintiff'  ever  know,  that  the  saiil  [662]  IJishop  of  Exeter  had  linally  determined 
not  to  wait  any  longer  for  or  to  receive  any  such  furtluM-  testimony  from  the  said 
J5ishop  of  Maiichcstor,  or  that  the  .said  Bishop  of  Exeter  had  finally  decided  to  jiersist 
in  his  olijcctions  to  the  said  first  testimony  as  insuflicient  ;  that,  from  the  time  of  the 
liringing  of  the  said  lirst-mentioncd  testimony  as  aforesaid,  and  thence  continually 
until  and  at  iho  time  of  such  collation  as  aforesaid,  negotiations  between  the  said 
Bisho])  of  Exeter  and  the  said  J(jhn  Reid  as  to  whether  the  said  Bishop  would  ])ersist 
in  re(|uiring  any  further  ami  what  testimony  to  be  ])roenred  by  the  .said  John  Reid 
from  the  said  Bishop  of  Manchester,  in  order  to  the  admission,  institution,  and  induc- 
tion of  the  said  John  Reid  by  the  said  Bisho])  of  Lxcter  to  the  .said  church,  were 
pending,  and  neither  the  said  John  Reid  nor  the  plaintitt'  ever  had  any  notice  from 
the  .said  Bishop  of  Lxcter,  nor  ever  in  fact  knew,  before  the  .said  collation,  tliat  ho 
the  said  Bishop  of  Exeter  woulil  or  did  claim  to  collate  the  said  John  Henry  Coats 
Borwell,  or  any  clerk  of  him  the  said  Bishop  of  Exeter,  to  the  said  church  :  and  that, 
save  and  except  as  aforesaid,  the  .said   Bishop  of  Exeter  never  at  any  time  before  the 
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said  collation  by  him  of  the  said  John  Henry  Coats  Borwell,  clerk,  refused  to  admit, 
institute,  and  induct  the  said  John  Reid  as  the  plaintiff's  clerk  to  the  said  church. 

The  plaintiff'  also  demurred  to  the  plea,  the  ground  stated  in  the  margin  being, 
"  that  the  facts  set  forth  in  the  plea  do  not  shew  any  lapse  entitling  the  said  bishop  to 
collate  the  defendant  Borwell." 

The  defendants  demurred  to  the  plaintiff's  second  replication,  the  ground  of 
demurrer  stated  in  the  margin  being,  "  that  the  replication  does  not  shew  that  lapse 
had  not  duly  occurred."     Joinder. 

Coleridge  (with  whom  was  Collier,  Q.  C),  for  the  [663]  plaintiff  (a).     The  plea  is 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  As  to  the  plea, — That  the  plea  shews  no  lapse  entitling  the  bi.shop  to  collate  the 
defendant  Borwell :  that  it  shews  nothing  to  justify  a  refusal  of  the  said  bishop  to 
admit,  institute,  and  induct  the  said  John  Reid  as  the  plaintiff's  clerk  :  that  it  does 
not  allege  as  a  fact  that  the  said  John  Reid  was  in  any  respect  not  of  honest  conversa- 
tion, ability,  or  conformity  to  the  ecclesiastical  laws  of  England,  or  otherwi.se  disqualified 
for  being  admitted,  instituted,  and  inducted  to  the  said  church  ;  but  only  alleges  that 
the  said  liishop  had  and  received  testimony  from  which  he  was  induced  to  believe  and 
did  believe,  and  had  good  and  sutficient  reason  for  believing,  that  the  said  John  Reid 
had  attempted  to  commit  the  oflence  of  simony,  and  was  not  a  person  of  honest  con- 
ver.5ation,  or  a  person  who  conformed  to  the  ecclesiastical  laws  of  England,  or  a  fit  and 
proper  person  to  be  admitted,  instituted,  and  inducted  to  the  said  church  ;  and  that 
the  said  John  Reid  knew  that  the  said  bishop  had  had  and  received  such  testimonj' 
from  which  he  was  so  induced  to  believ'e  and  did  believe,  and  had  good  and  sufficient 
reason  for  so  believing  ;  which  said  mere  belief  of  the  said  bishop,  even  for  good  and 
sufficient  reason,  did  not  justify  a  refusal  to  admit,  institute,  and  induct  the  said  John 
Reid  to  the  said  church  :  that  the  said  testimony  which  the  plea  alleges  that  the  said 
bishop  required  to  Ije  produced  by  the  said  John  Reid,  to  his  honest  conversation, 
ability,  and  conformity  to  the  ecclesiastical  laws  of  England,  was  testimony  which 
the  said  bishop  was  not  in  point  of  law  entitled  to  require,  and  the  non-production  of 
which  did  not  justify  the  .said  bishop  in  his  refusal  to  admit,  institute,  and  induct  the 
said  John  Reid  to  the  said  church  : 

"That  the  said  bishop  was  not  in  point  of  law  entitled  to  require  of  the  said  John 
Reid  any  testimony  as  to  the  matters  last  aforesaid,  but  was  bound  to  ascertain  for 
himself  the  truth  as  to  all  such  matters  :  that  the  plea  does  not  shew  any  refusal  by 
the  said  bishop  to  admit,  institute,  and  induct  the  said  John  Reid,  excepting  by  the 
actual  collation  of  the  defendant  Borwell ;  and,  for  want  of  such  refusal  prior  to  such 
collation,  no  lapse  had  accrued  entitling  the  said  bishop  so  to  collate  the  defendant 
Borwell : 

"  That  the  plea  does  not  shew  any  absolute  or  final  i-efusal  of  the  said  bishop  before 
the  said  collation  to  admit,  institute,  and  induct  the  said  John  Reid  :  that  it  is  con- 
sistent with  the  plea,  and  is  to  be  inferred  from  it,  that  the  said  bishop  until  the  time 
of  the  said  collation  reserved  his  final  decision  as  to  a  refu.sal  to  admit,  institute,  and 
induct  the  said  John  Reid,  and  continued  merely  to  require  further  and  suthcient  testi- 
mony from  the  said  Bishop  of  Manchester  to  the  said  John  Reid's  honest  conver-sation, 
ability,  and  conformity  to  the  ecclesiastical  laws  of  England,  without  any  notification 
to  the  said  John  Reid,  that,  unless  such  further  and  sutficient  testimony  were  procured, 
or  were  procured  by  any  given  time,  he  the  said  Bishop  of  Exeter  should  refuse  to 
admit,  institute,  and  induct  the  said  John  Reid  :  that  the  plea  does  not  allege,  other- 
wise than  by  the  .said  collation,  any  final  or  absolute  refusal  at  all  by  the  said  Bishop 
of  Exeter  to  admit,  institute,  and  induct  the  said  John  Reid,  or  any  notification  to  the 
said  John  Reid  or  the  plaintiff  of  any  such  refusal,  but  merely  alleges  facts  which  are 
consistent  with  the  said  Bishop  of  Exeter  never  having  finally  or  absolutely  refused, 
and  never  having  refused  at  all,  except  by  the  said  collation,  to  admit,  institute,  and 
induct  the  said  John  Reid  :  that,  until  a  refusal  and  a  final  and  absolute  refusal,  to 
admit,  institute,  and  induct  the  said  John  Reid,  no  lapse  could  in  point  of  law  accrue 
to  the  said  Bishop  of  Exeter  entitling  him  to  collate  Borwell  or  any  other  clerk  of  him 
the  .said  Bishop  of  Exeter  : 

"As  to  the  replication, — That  it  shews  that  the  said  John  Reid  was  in  all  respects 
qualified  to  be  admitted,  instituted,  and  inducted  to  the  said  church  :  that  the  testi- 
mony of  the  Bishop  of  Manchester  set  forth  in  the  replication,  was  upon  the  face  of  it 
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bad,  upon  the  following  grounds, — first,  that  no  letters  testimonial  at  all  are  I'equired 
by  law — secondly,  assuming  that  they  are,  the  bishop  is  not  the  absolute  judge  of  the 
siitficieiicy  of  letters  testimonial,  that  a  mere  assertion  by  the  [664]  bishop  that  they 
are  insufficient  will  not  make  the  plea  good,  but  that  it  ought  to  disclose  some  specific 
matter  of  insufficiency, — thirdly,  that  the  plea  contains  no  averment  of  a  refusal  on 
the  part  of  the  bishop  to  admit,  institute,  and  induct  Mr.  Reid, — fourthly,  [665]  that 
the  plea  contains  no  averment  of  notice  to  the  patron  of  the  insufficiency  of  the  letters 
testimonial, — fifthly,  that  the  ground  of  refusal  alleged  by  the  bishop  in  the  second 
part  of  his  plea,  viz.  that  he  believed  Mr.  Keid  to  have  been  guilty  of  an  attempt  to 
commit  simony,  was  no  sufficient  ground, — sixthly,  that  no  issue  can  he  taken  on  the 
plea  as  it  stands.     The  last  ground  is  probably  involved  in  the  second. 

1.  The  bishop  is  not  entitled  to  ask  for  letters  testimonial  at  all.  It  is  not  con- 
tended that  the  tnshop  has  not  a  right  to  examine  a  person  who  is  presented  to  him 
foi-  institution.  That  is  placed  beyond  all  doubt  by  the  Articuli  Cleri,  c.  13,  and  Coke's 
commentary  thereon,  2  Inst.  6.31.  The  right  to  examine  "de  idonietate  person*"  is 
conceded  :  but  the  claim  of  letters  testimonial  rests  upon  a  misconception  of  the  law. 
The  law  upon  the  subject  is  laid  down  in  Gibson's  Code.x,  vol.  2,  pp.  806,  807,  where 
the  learned  author  comments  on  the  Canons  of  1603.  The  39th  Canon  is  as  follows: 
— "No  bishop  shall  institute  any  to  a  benefice  who  hath  been  ordained  by  any  other 
bishop,  [666]  except  he  first  shew  unto  him  his  letters  of  orders,  and  bring  him  a 
sufficient  testimony  of  his  former  good  life  and  behavioui-,  if  the  bishop  shall  I'cquire 
it,  and,  last!}',  shall  appear,  upon  due  examination,  to  be  worthy  of  his  ministry."  Dr. 
Gib.son's  comment  upon  that  is, — "  By  the  ancient  laws  of  the  Church,  and  particularly 
of  the  Church  of  England,  the  four  things  in  which  the  bishop  was  to  have  full  satis- 
faction in  order  to  institution,  were,  a'tas,  .scientia,  mores,  et  ordo.  And  there  is  .scarce 
one  thing  which  the  ancient  Canons  of  the  Church  more  peremptorily  forbid  than  the 
admitting  clergymen  of  one  diocese  to  exercise  their  function  in  another,  without  first 
exhibiting  the  letters  testimonial  and  commendatory  of  the  bishop  by  wiiom  they  were 
ordained.  And  the  constitutions  of  Archbishop  Walter  and  Archbishop  Arundoll  shew 
that  the  same  was  the  known  law  of  the  English  Church,  viz.  that  none  should  be 
admitted  to  ofiiciate  (not  so  much  as  a  chaplain  or  curate)  in  any  diocese  in  qua 
oriiuidus  sive  ordinatus  non  fuerit  (as  the  latter  expresses  it),  nisi  deferat  secum 
literas  ordinum  suoiiim,  atque  litcras  commendatitias  diocesani  sui.  If,  then,  this 
is  the  common  as  well  as  canon  law  of  the  Church  of  England,  and  is  not  contra- 
dicted by  any  statute,  and  is  a  thing  most  reasonable  in  itself,  the  judgment  given 
in  the  court  of  King's  Bench,  33  Eliz.,  'that  the  clerk  is  not  Iwund  to  shew  his 
letters  or  orders,  or  missive,  to  the  bishop,  and  that  his  not  shewing  them  is  no 
good  cause  to  stay  the  admittance,' («)  doth  certainly  deserve  a  second  consideration." 
The  conclusion  which  (iibson  draws  is  not  warranted  by  the  jjrcmiscs  :  and  the  letters 
testimonial  which  the  bishop  rctjuii'cd  in  this  case  arc  essentially  [667]  ditt'crent  from 
the  literas  commendatitias  mentioned  by  (iibson.  The  authorities  he  relies  on  are  two 
constitutions  or  decrees  of  Archbishop  \\'alter  and  Archbishop  Arundcll,  which  are  to 
be  found  in  Lyndwood's  Provinciale,  pp.  47-49.  It  appears  from  these  constitutions 
or  decrees  themselves,  and  from  the  somewhat  voluminous  glosses  thereon,  that  they 
have  nothing  whatever  to  do  with  the  ])re.sentation  of  an  incumbent  to  a  living,  but 
they  simply  relate  to  the  case  of  priests  or  deacons  coming  without  leave  of  the  bishop 
of  one  diocese  to  officiate  and  administer  the  sacraments  in  another  dioce.se.  The  con- 
stitution of  Walter  is  intituled  "  De  Clericis  Peregrinis,"  and  is  as  follows : — "  Ordinati 

sufficient  to  entitle  the  said  .bihu  Keid  to  be  admitted,  instituted,  and  inducted  to  the 
said  church  :  and  that  the  said  I'.ishop  of  Exeter  was  not  entitled  to  rc(|uire  any  fiu'ther 
or  other  testiuKiny  fiimi  the  said  Bishop  of  Manchester  or  from  any  oUicr  |n;rson  whom- 
soever : 

"That  the  facts  disclosed  in  the  replication  shew,  that,  except  by  the  collation  of 
Borwell,  there  was  no  final  or  absolute  refusal  nor  any  refusal  by  the  said  Bishop  of 
Exeter  to  admit,  institute,  and  induct  the  said  John  iieid  :  and  that  the  rejilicalioii 
shews  such  conduct  oti  the  ])art  of  the  Bishoj)  of  Exeter  as  prevented  any  la[)so 
from  accruing  until  a  former  refusal  of  the  said  Bishop  of  Exeter  to  admit,  institute, 
and  in<luct  the  said  John  Keid,  and  notice  thereof  to  the  said  John  Keid  or  tlie  |)laintiir, 
or  until  the  negotiation  disclosed  in  the  replication  had  wholly  ceased." 

('()  Palmes  \.  The  Bkliop  of  Peterborough,  1  Leon.  230,  Cro.  I'JIiz.  241. 
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in  Hibeniia,  W.alliii,  seu  Scotia,  vel  alibi,  sine  Uteris  oi'dinarioium  suorum  commenda- 
titiis  vel  dimissoriis  noii  admittantur  a  quocunq.  infra  provinciam  nostram  ad  ordinis 
sic  suscepti  execntiouem,  nisi  magna  necessitas  inducat :  et  tunc  quod  cum  eis  auctori- 
tate  sutRcienti  fuerit  dispensatum  super  executione  ordinis  memorati,  vel  aliis  a  suis 
ordinariis  ordo  sic  susceptus  ratiiicetur.  Proviso  nihilominus  quod  nullo  modo  admit- 
tantur, nisi  prius  constiterit  de  eorum  legitimai  ordinatione,  vitiu  munditia,  pariter  et 
literatura.  Item  pra?cipimus  ne  sacerdotes  ignoti,  de  quorum  ordinatione  noii  constat 
ad  Divinorum  celebrationem  deserviendo  eeclesiius  admittantur ;  nisi  de  licentia  episcopi 
diiL'cesani  ciim  per  literas  testinioniales,  vel  testimonium  bororum  vinorum  eis,  de  eorum 
vere  constiterit  ordinatione,  et  sufficienter  fuerit  facta  tides."  This  clearly  points  only 
to  the  exercise  of  the  spiritual  functions  of  the  clergy  of  that  day.  The  next  decree, 
that  of  Archbishop  Arundell,  is  as  follows:  "  Xullus  capellanus  niittatur  ad  celebrandum 
in  aliqua  diwcesi  nostr;e  Cantuariensis  provinciie,  in  qua  oriundus  sive  ordinatus  non 
fuerit,  nisi  deferat  seeum  literas  ordinum  suorum  atque  literas  commendatitias  dicecesani 
sui.  Et  nihil-[668]-ominus  aliorum  episcoporum,  in  quorum  dia'cesiljus  interim  per 
magnum  tempus  conver.satus  est,  in  quibus  expressi  caveri  volumus,  et  mandamus  de 
moribus  et  conversatione  ejusdem  ;  et  an  sit  dift'amatus  de  et  super  aliquis  novis 
opinionibus  in  fide  catholica,  aut  bonis  moribus  male  sapientibus  ;  vel  sit  de  eisdem 
omnino  immunis.  Alioquin  tam  ipse  celebrans,  quam  ipsum  sic  celebrare  permittens, 
aciiter  puniatur."  These  latter  words  shew  that  the  wliole  object  of  the  constitution 
was  the  protection  of  the  Divina  otficia  in  a  parish  supposed  to  be  ah-eady  supplied  with 
a  competent  celebrant.  Lyndwood's  note  on  these  words  "  Tam  ipse  celebrans  "  is  as 
follows, — "  Et  nota,  quoad  iste  celebrans  punitur  in  casu  isto  propter  inobedientiam, 
(juia  contra  formam  hujus  ordinationis  pr;esumit  celebrare:  licet  enim  constitutio  ha'c 
expresse  non  prohibeat  talem  celebrare,  sed  prohibeat  eiim  admitti  ad  celebrandum. 
Tamen  tacite  videtur  hujus  constitutionis  lator  voluisse,  quod  absque  ostensione 
literarum,  de  quibus  hie  dicitur,  sicut  nee  debet  admitti,  sic  nee  ipse  se  debet 
ingerere  ad  celebrandum.  Et  puto  quod  ea  qua;  hie  dicuntur  intelligi  debent  de 
tali  qui  publice  celebrat ;  secus  tamen  esset,  si  in  secreto  hoc  faciat  ex  devotione." 
There  is  nothing  here  to  deprive  patrons  of  their  civil  rights.  All  the  Roman  canon 
law  authorities  preserve  an  aljsolute  silence  about  litene  commendatitias  or  literie 
dimissoriie.  Neither  Ferraris  (a),  nor  Bai-bosa  (/<),  nor  Johannes  l)e\'0tus  {<•),  make  any 
mention  of  them.  The  real  origin  of  the  liter*  commendatiti;e  or  litei';e  dimissorife  is 
probably  to  be  found  in  the  mode  of  election  of  bishops  and  priests,  to  which  in  antient 
[669]  times  the  consent  of  the  laity  was  essential.  It  was  a  breach  of  ecclesiastical 
discipline  of  the  gravest  character  for  a  priest  or  deacon  ordaiTied  in  one  diocese  to 
quit  without  the  permission  of  his  bishop,  for  the  purpose  of  exercising  his  spiritual 
functions  in  another  diocese.  The  subject  is  very  fully  gone  into  in  Bingham's 
Origines  Ecclesiastics;,  vol.  i.,  pp.  1  35,  157,  222,  223,  where  mention  is  made  of  Origen, 
one  of  the  ablest  men  the  Christian  Church  ever  produced,  who  was  severely  censured 
for  quitting  the  diocese  of  Alexandria  and  going  to  Ca;sarea.  In  truth,  these  con- 
stitutions were  as  much  in  restraint  of  the  bishop  himself  as  of  the  lower  clergy.  The 
bishop  is  impowered  to  examine  in  oider  to  satisfy  himself  of  the  idoneity  of  the 
person  presented  to  him, — that  he  is  not  a  drunkard,  an  adulterer,  or  sehismaticus 
inveteratus,  &c.  :  but,  if  not  satisfied,  he  must  put  the  grounds  of  his  dissatisfaction 
upon  record.  The  bishop's  discretion  is  limited  where  the  rights  of  the  patron  are 
involved.  Presumably  a  clerk  in  orders  is  a  fit  and  proper  person  to  be  admitted, 
instituted,  and  inducted  into  a  living  ;  and  there  is  no  allegation  in  this  plea  that 
Mr.  Reid  was  unfit,  but  merely  that  the  bishop  chose  to  be  dis.satisfied  with  his 
testimonials.  Many  cases  might  be  suggested  where  a  clerk  would  be  unable  to 
procure  testimonials  in  the  required  technical  form.  For  instance,  he  might  have 
been  resident  alwoad  for  eight  or  ten  years ;  and,  though  a  man  of  immaculate  virtue, 
he  might  be  unable  to  obtain  a  testimonial  such  as  that  set  out  in  this  replication.  Is 
the  bishop  to  take  advantage  of  this,  and  to  collate  by  lapse,  and  so  deprive  the  patron 
of  his  right]  If  this  power  is  to  be  conceded  to  bishops,  knowing  as  we  do  that  the 
more  conscientious  and  in  earnest  men  are  the  less  tolerant  they  become,  the  scruples 

(a)  "Prompta  Bibliotheca,  Canonica,  Juridica,  Moialis,  Thcologica."     Venet.  1782, 
10  tom.  fol. 

(/))  "De  Officio  et  Potestate  Episcopi."     Lugduni,  1679,  3  tom.  fol. 
(c)  "Institutionum  Canonicarum,  libri  iv." 
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of  two  bishops  may  at  aii3'  time  render  a  presentment  nugator\'.  [\\'illes,  J.  Are 
there  any  [670]  means  of  corapelliiic;  the  bishop  to  countersign  the  letters  testimonial  ?] 
None.  /'«///((..<  V.  The  Jli<lwjj  of  Pdi'vhonMijh,  1  Leonard,  "230,  Cro.  Eliz.  2-il,  is 
precisely  in  point  (u).  That  case  is  referred  to  in  Gibson,  60G,  807,  and  in  Stephens's 
\,a.\\  of  the  Clergy,  bi\,  and  is  also  commented  upon  in  Dr.  .StillingHeet's  Ecclesiastical 
Cases,  edit.  1702,  vol.  iii.,  p.  637.  In  the  report  in  Cro.  Eliz.,  Anderson,  J.,  says: 
"The  liishop  might  examine  him  on  oath  if  he  is  in  orders  or  not;  but,  as  to  letters 
testimonial  of  his  good  behaviour  and  sufficiency,  the  bishop  ought  to  examine  the 
same  himself :  and  the  bishop  cannot  I'efuse  a  clerk  for  want  of  letters  testimonial." 
[Willes,  J.  In  Barn's  Ecclesiastical  Law,  Benefice,  p.  156,  where  that  case  is  referred 
to,  it  is  said  :  "  By  the  provincial  constitutions  at  Oxford  in  the  time  of  Henry  IL, 
the  bishop  is  required  to  admit  the  clerk  who  is  piesented  without  opposition,  within 
two  months,  'dum  tamen  idoneus  sit,'  if  he  tliiiiks  him  tit.  So  much  time  is  allowed 
'  propter  examinationem,'  saith  Lyndwood,  even  where  there  is  no  dispute  about  right 
of  patronage.  The  main  thing  he  is  to  be  examined  upon  is,  his  ability  to  discharge 
his  pastoral  duty,  as  Coke  calls  it,  or,  as  Lyndwood  saith,  whether  he  be  '  eommen 
dandus  scientia  ct  moribus.'  As  to  the  former,  the  liishop  may  judge  himself,  but,  as 
to  the  latter,  he  must  take  the  testimony  of  others.  If  the  l:)ishop  refuses  to  admit 
within  the  time  (which  by  the  modern  Canons  is  limited  to  twenty-eight  days  after 
the  presentation  delivered, — Canon  'Jy),  he  is  lialjle  to  a  duplux  cpierela  in  the 
ecclesiastical  courts  and  a  (|uare  impedit  at  common  law,  and  then  he  must  certify  the 
reasons  of  his  refusal :  5  Co.  liep.  57.  In  Specofs  case  it  is  said  that,  in  15  H.  7,  7,  8, 
all  the  [671]  judges  agreed  that  the  bishop  is  judge  in  the  examination,  and  therefore 
the  law  givelh  faith  and  credit  to  his  judgment.  But,  because  gi-eat  inconveniences 
might  otherwise  happen,  the  general  allegation  is  not  sutiicient,  but  he  must  certify 
specially  and  directly  ;  and  the  general  rule  is,  and  it  was  so  resolved  by  the  judges, 
that  all  such  as  are  sutiicient  causes  of  deprivation  of  an  incumbent  ai'e  sutiicient  causes 
to  rcfu.se  a  presentee.  But  by  the  canon  law  more  are  allowed.  In  the  constitutions 
of  Othotjon,  the  bishop  is  required  to  inquire  particulaily  into  the  life  and  conversa- 
tion of  him  that  is  presented  ;  and  afterwards,  that,  if  a  bishop  adnu'ts  another  who  is 
guilty  of  the  same  fault  for  which  he  rejected  the  former,  his  institution  is  declared 
null  and  void.  By  the  canon  law,  if  a  bishop  maliciously  refuses  to  admit  a  fit  person, 
he  is  bound  to  provide  a  proper  benefice  for  him  ;  but  our  ecclesiastical  law,  much 
better,  puts  him  upoti  the  proof  of  the  cause  of  his  refusal.  But,  if  the  bishop  does 
not  examine  him,  the  canonists  say  that  it  is  a  proof  sufficient  that  he  did  it  malitiosi'. 
If  a  l)ish(j[)  once  rejects  a  man  for  insufficiency,  he  cannot  afterwards  accept  or  admit 
of  him,  as  was  adjudged  in  'iha  Bishop  of  Ilcirjard'n  case,  Moore,  26,  Cro.  Car.  27.  If 
a  man  brings  a  piesentation  to  a  benefice,  the  bishop  is  not  barely  to  examine  him  a.s 
to  life  and  abilities,  liut  he  must  be  .satisfied  that  he  is  in  orders.  How  can  he  be 
.satisfied  unless  the  other  produces  them  I  How  can  lie  produce  them,  when  it  may 
be  tiiey  arc  lost !  The  Canon  is  express  that  no  liishop  shall  institute  any  to  a  benefice 
who  hath  iieen  ordained  by  any  other  bishop, — Canon  31)  (for,  if  he  ordained  himself, 
he  cainiot  after  reject  him,  because  the  law  suppo.ses  him  to  have  examined  and 
approved  him),—  except  he  first  shew  unto  him  his  letters  of  orders,  and  bring  him  a 
surticient  testimony  of  his  former  good  life  and  behaviour,  if  the  bishop  shall  require 
it;  and,  lastly,  shall  appear  upon  [672]  due  examination  to  1)C  worthy  of  the  ministry. 
But  yet,  in  Valines  ami  Tin  JSishoji  af  J'llcrhoirjin/li's  case,  Cro.  Eliz.  2-1-1,  1  Leon.  230,  it 
was  adjudged  that  no  lapse  did  accrue  by  tlie  clerk's  not  shewing  his  orders,  for  tiie 
l)ishop  u|)on  his  not  coming  to  him  again  collated  after  six  months.  But  the  coiwt 
agreed  that  the  clerk  ought  to  make  proof  of  his  orders,  but  tiiey  dill'ered  about  the 
manner  of  their  proof.  Anderson  .sai(l  that  the  bisliop  might  give  him  his  oatii.  But, 
if  a  pioof  were  nccessaiy,  and  the  clerk  diii  not  come  to  make  proof,  it  seems  to  mo 
to  be  a  very  hard  judgment."]  In  (lodolphin's  licpertorinm  Canonicuin,  which  is  « 
work  of  considci'al)lc  authority,  it  is  .said  (p.  27.3),  tiiat  "none  shall  be  made  minister 
or  admitted  to  preach  oi'  administer  the  sacraments  under  the  age  of  twenty-four 
years,  and  unless  he  bring  with  him  to  the  bisho])  a  sulficient  testimonial,  au<l  be  alile 
to  render  an  account  of  his  faith  in  latin  ;  all  which  appears  by  the  statute  of  the 
13  Eliz.  (c   12),  whereby  it  is  likewise  provided  that  none  shall  be  admitted  to  any 

(a)  An  examined  copy  of  the  roll   in   Palmes  v.  The  Binhup  of  rcterhorotxgh  was 
produced  and  handed  to  tlie  court. 
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benefice  with  cure  or  above  the  yearly  value  of  301.  in  the  King's  books,  unless  he 
shall  be  a  bachelor  of  divinity  or  a  preacher  lawfully  allowed  by  some  bishop  within 
this  realm,  or  by  one  of  the  universities  of  Oxford  or  Cambridge ;  and  that  all 
admissions  to  benefices,  institutions,  inductions,  tolerations,  dispensations,  qualifications, 
and  licenses  whatsoever  made  contrary  to  the  premises  shall  be  utterly  void  in  law." 
The  statute  does  not  require  that.  The  1st  section,  "  that  the  churches  of  the  (^leen's 
Maje.sty's  dominions  may  be  served  with  pastors  of  sound  religion,"  enacts  "  that  every 
person  under  the  degree  of  a  bishop  which  doth  or  shall  pretend  to  be  a  priest  or 
minister  of  God's  Holy  Word  and  sacraments  by  reason  of  any  other  form  of  institution, 
consecration,  or  ordering  than  the  form  set  forth  by  parliament  in  the  time  [673]  of 
the  late  King,  of  most  worthy  memory,  King  Edward  the  6th,  or  now  used  in  the 
reign  of  our  most  gracious  sovereign  Lady,  before  the  feast  of  the  Nativity  of  Christ 
next  following,  shall,  in  the  presence  of  the  bishop  or  guardian  of  the  spiritualities  of  \ 

some  one  diocese  where  he  hath  or  shall  have  ecclesiastical  living,  declare  his  assent  ( 

and  subscribe  to  all  the  articles  of  religion,  which  only  concern  the  confession  of  the 
true  Christian  faith  and  the  doctrine  of  the  sacraments,  comprised  in  a  book  imprinted, 
intituled  '  Articles  whereupon  it  was  agreed  by  the  archbishop  and  bishops  of  both 
provinces  and  the  whole  clergy  in  the  convocation  holden  at  London  in  the  year  of 
our  Lord  God,  1.562,  according  to  the  computation  of  the  Church  of  England,  for  the 
avoiding  of  diversities  of  opinions,  and  for  the  establishing  of  consent  touching  true 
religion,  put  forth  by  the  (,lueen's  authority;'  and  shall  bring  from  such  bishop  or 
guardian  of  spiritualities,  in  writing  under  his  seal  authentic,  a  testimonial  of  such 
assent  and  subscription."  That  has  no  relation  to  the  letters  testimonial  in  question 
in  the  present  case.  The  5th  section  provides  "  that  none  shall  be  made  minister,  or 
admitted  to  preach  or  administer  the  sacraments,  being  under  the  age  of  twenty-four 
years ;  nor  unless  he  first  bring  to  the  bishop  of  that  diocese,  from  men  known  to  the 
bishop  to  be  of  sound  religion,  a  testimoiual  both  of  his  honest  life  and  of  his  pro- 
fessing the  doerine  expressed  in  the  .said  articles,  nor  unless  he  be  able  to  answer  and 
render  to  the  ordinary  an  account  of  his  faith  in  latin  according  to  the  said  articles, 
or  have  special  gift  or  ability  to  be  a  preacher ;  nor  shall  be  admitted  to  the  order  of 
deacon  or  ministry,  unless  he  shall  first  subscribe  to  the  said  articles."  That  has 
reference  only  to  the  case  of  ordination  and  admission  to  preach.  In  Comyns's  Digest, 
Esglise  (I.),  it  is  said  that,  "If  a  patron  brings  a  quare  impe-[674]-dit  against  the 
bishop  upon  the  refusal  of  his  clerk,  the  plea  of  the  bishop  ought  to  shew  a  certain 
and  particular  cause  of  refusal ;  for,  it  is  not  sufficient  to  say  generally  '  quod  non  fuit 
idoneus,'  or  'quod  fuit  criminosus,'  &c. ;  or  that  he  was  a  haunter  of  taverns,  ob  quod 
etalia  crimina,  &c.  That  he  was  a  schismatic,  without  shewing  how.  But  'quod  fuit 
minus  sufficiens  in  literatura,  et  ea  ratione  inhabilis,'  is  sufficient ;  for,  it  is  in  the 
negative,  and  does  not  consist  of  a  single  instance,  but  general  ignorance." 

2.  Assuming  that  letters  testimonial  are  necessary,  the  bishop  is  not  the  absolute 
judge  of  their  sufficiency.  The  plea  is  clearly  bad  for  not  shewing  that  the  bishop's 
rejection  of  Mr.  Keid's  testimonials  was  founded  upon  sufficient  reasons.  In  2  Inst. 
631,  in  Sir  E.  Coke's  commentary  upon  the  Articuli  Cleri,  it  is  said:  "In  a  quare 
impedit  brought  against  a  liishop  for  refusal  of  the  clerk,  he  must  shew  the  cause  of 
his  refusal  specially  and  directly  (for,  whether  the  cause  thereof  be  spiritual  or 
temporal,  the  examination  of  the  bishop  concludes  not  the  plaintiH),  to  the  intent  the 
court,  being  judges  of  the  principal  cause,  may  consult  with  learned  men  in  that 
profession,  and  i-esohe  whether  the  cause  be  just  or  no;  or  the  party  may  denj'  the 
same,  and  then  the  court  shall  write  to  the  metropolitan  to  certify  the  same ;  or,  if 
the  cause  be  temporal,  and  sufficient  in  law  (which  the  court  must  decide),  the  same 
may  be  traversed,  and  an  issue  thereupon  joined,  and  tried  by  the  country."  Much 
learning  upon  this  subject  is  to  be  found  in  Brooke's  Abridgment,  Quare  Impedit, 
pi.  12,  64,  and  119,  where  various  causes  of  refusal  are  stated  to  be  sufficient  if 
pleaded.  Thus,  in  pi.  12,  it  is  said:  "It  was  agreed  that  non-ability,  non-age,  and 
criminousness  are  sufficient  causes  for  the  ordinary  to  refuse  the  clerk."  If  the  refusal 
be  on  the  ground  of  non-ability,  [675]  the  fact  should  be  stated  :  so,  non-age  is  a 
matter  of  fact  which  is  traversable  :  so,  criminousness  is  a  matter  of  fact  traversable 
by  the  clerk  and  the  patron,  and  triable  by  a  jury.  In  pi.  64,  in  quare  impedit  the 
bishop  pleaded  that  the  presentee  had  been  perjured  in  a  cause  between  the  bishop 
and  the  chapter,  and  so  criminous ;  and  it  was  held  a  good  plea :  and  reference  is  made 
to  the  Year  Book,  38  E.  3,  fo.  2,  where  all  the  circumstances  under  which  the  alleged 
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pei'juiy  took  lalace  are  set  out.  So,  in  pi.  119,  it  is  said  by  Keble,  tliat  "bastard, 
villenage,  crimitiosus,  non-age,  and  iion-abilitj',  are  good  causes  for  refusing  a  presentee." 
All  the  cases  will  be  found  in  Mner's  Abridgment,  Presentatioji  (Z.  a.), — "In  quare 
inipedit,  tlie  bishop  returned,  that,  at  the  time  of  the  presentation  of  the  presentee, 
and  all  the  time  of  his  commorancy  within  his  diocese,  be  commonly  haunted  taverns 
and  other  places,  and  unlawful  and  prohibited  games,  ob  quod  et  divensa  consimilia 
crimina  the  said  presentee  was  criminosus.  And,  by  all  the  justices,  the  pai-ticular 
defects  above  do  not  make  the  presentee  criminosus,  because  none  of  them  deserve 
refusal ;  for,  they  are  only  mala  prohil)ita.  Specot's  case,  5  Co.  Rep.  57,  cites  this 
case  to  be  adjudged ;  and  that  the  woi'ds  '  ob  diversa  crimina '  are  too  general  and 
uncertain."  "It  is  good  cause  of  refu.sal,  because  the  pre.sentee  was  perjured,"  &c., 
"because  he  is  a  villein,"  "  that  he  has  killed  a  man,"  "  because  he  is  simonaicus"  in 
the  same  or  another  presentment.  "  Xon-ability  and  criminosus  are  sufficient  causes 
for  the  ordinary  to  refuse  the  clerk."  "  If  a  miscreant  [a  misljeliever  or  infidel]  or 
schismatic  be  pi'csented  and  inducted,  this  is  good  cause  of  deprivation.  5  Kep.  58, 
in  Sjiecof.-i  case,  cites  5  R.  2,  tit.  Tryal,  54,  and  says  it  was  agreed  to  be  good  law  :  so, 
if  he  be  irreligious,  he  may  l^e  refused,  as  it  is  said  in  5  H.  7,  fo.  6  But,  when  he  is 
charged  with  [676]  the  one,  or  refused  for  the  othei',  it  must  be  alleged  particularly, 
so  that  the  party  ma\'  answer  thereto."  The  cause  of  refu.sal  must  be  alleged  with 
certainty.  [Erie,  C.  J.  Is  not  "  schismaticus  inveteratus  "  sufficiently  certain  1]  It 
\v(juld  seem  so.  Specot's  case  is  commented  on  by  Lord  Ellcnborough  in  'The  King  v. 
The  Archbishop  of  Canterhurij,  15  East,  117.  That  was  a  mandamus  to  the  Bishop  of 
London  to  admit  a  lecturer,  to  which  the  bishop  returned  that  he  had  examined  the 
pai'ty,  and  conscientiously  disapproved  of  him.  Lord  Ellcnborough  draws  the  dis- 
tinction l.ietween  that  case  and  the  case  of  a  bishop  I'efusing  to  collate.  He  says, — "  A 
strict  analogy  does  not  hold  between  the  means  of  obtaining  a  licence  for  a  lectureship 
and  the  other  situations  in  the  church  to  which  it  has  been  compared  :  nor  is  a  lecture- 
ship in  point  of  right  like  the  case  of  a  temporal  inheritance  in  an  advowson  or 
the  like,  where  the  patron  is  entitled  to  call  upon  the  ordinary  to  institute  his 
clerk,  and  to  enforce  that  right  by  quare  impedit,  unless  the  bishop  specifically 
states  in  his  plea  some  reasonable  cause  wherefore  the  clerk  presented  is  not  tit.  In 
the  statute  of  Articuli  C'leri,  which  is  not  meiely  an  enacting  statute,  but,  as  Lord 
Coke  says,  declaratory  of  the  common  law  and  custom  of  the  realm,  the  1 3th  chapter 
runs  thus, — '  Also  it  is  desired  that  spiritual  peisons  whom  our  lord  the  King  doth 
present  unto  benefices  of  the  church  (if  the  bishop  will  not  admit  them  cither  for  lack 
of  learning  or  for  other  reasonable  cause,)  may  not  be  under  the  examination  of  lay 
persons  in  the  cases  aforesaid,  as  it  is  in  these  times  in  fact  attempted,  contrary  to 
canonical  decrees  ;  but  that  they  may  sue  to  an  ecclesiastical  judge,  to  whom  it  of 
right  belongs,  for  the  obtaining  remedy  as  may  be  just.'  The  answer  is,  '  (3f  the  fit- 
ness of  a  parson  presented  to  an  ecclesiastical  benefice,  the  examination  '  [677]  (it  will 
be  recollected  that  examination  is  not  the  term  in  the  statute  13  &  14  Car.  2,  but 
approved,  and  the  word  examination,  taken  strictly,  may  be  understood  to  mean  a 
personal  oral  examination,  such  as  usually  takes  place  for  the  ascertaining  a  competence 
HI  literature), — 'the  examination,'  it  says,  '  Ijclongs  to  the  ecclesiastical  judge;  and 
so  it  has  heretofore  been  used  and  shall  be  so  in  future.'  This  statute  relates  in  express 
terms  to  the  case  of  the  ecclesiastical  benefices  properly  so  called  ;  and  there  I  admit 
that  the  bishop  must,  if  questioned  foi' refusing  institution  to  a  clerk  jjrcsentcd  to  him 
in  a  suit  of  quare  impedit,  in  his  pica  state  the  cause  of  such  his  refusal."  That  is  a 
distinct  recognition  of  the  authority  of  Specot's  case  for  the  only  purpose  for  which  it 
is  here  cited.  Lord  Ellcnborough  says  that  the  authority  of  Specot's  case  is  very  much 
shaken  liy  Ilele  v.  The  Jjislmp  of  E.i-cter,  3  Levinz,  313,  1  Lutw.  348,  2  Lutw.  1094, 
Holt,  609,4  Mod.  134,  2  Salk.  539,  Comb.  239,  Carthew,  311.  The  question  there 
was,  whether  a  general  plea  of  "  minus  sufficiens  in  literatura "  was  sufiicicnt :  the 
courts  of  Common  Pleas  and  Queen's  Bench  held  that  it  was  not,  but  that  the  bishop 
should  state  in  what  respect  the  clerk  was  "minus  sutHciens  ; "  but  their  juilgments 
were  reversed  by  the  House  of  l^oi'ds, — The  Bishop  of  E.reter  v.  llde,  Show.  1'.  C.  88. 
.\lthough  Shower  gives  the  arguments  of  counsel  at  very  great  length,  the  report  is 
altogether  silent  as  to  the  ratio  decidendi :  but  thei'c  are  some  observations  at  the 
end  of  the  report  in  Carthew  which  would  seem  to  shew  the  ground  upon  which  the 
decision  of  the  House  of  Lords  proceeded  : — "The  bishop  brought  a  writ  of  error  in 
parliament,  and    there    the   judgment  was  reversed  :   all  that  was    uiged   was,   that 
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Hodder  [the  present€e]  did  not  understand  the  latin  tongue  ;  for,  upon  the  bishop's 
examination,  he  could  not  translate  [678]  the  number  thirty-nine  into  latin."  There 
is  nothing  in  that  case  which  is  inconsistent  with  the  proposition  here  contended  for, 
that,  whether  the  bishop  acts  upon  good  or  bad  grounds,  they  ought  to  appear  on  the 
face  of  his  plea,  in  order  that  there  may  be  an  opportunity  given  for  contesting  the 
fact.  Sufficiency  in  literature  seems  to  be  the  only  matter  in  which  the  bishop  is  the 
sole  and  absolute  judge.  Doctrine  is  examinable  by  the  archbishop.  And,  accord- 
ing to  Lord  Coke,  whei'e  the  ground  of  rejection  is  criminousness,  bastardy,  felony,  &c., 
it  must  be  specially  stated,  in  order  that  the  matter  may  be  inquired  into  by  the 
proper  tribunal, — the  courts  of  law  in  some  cases,  a  jury  in  others. 

3.  There  is  no  averment  in  the  plea  of  a  refusal  on  the  part  of  the  bishop  to  admit, 
institute,  and  induct  Mr.  Reid  :  and,  until  there  was  such  distinct  refusal,  there  could 
be  no  lapse.  The  plea  appears  to  have  lieen  taken  from  an  old  precedent  in  the 
Year  Book,  H.  7,  cited  in  1  Leonard,  2.30,  where  the  presentee  went  to  the  bishop 
and  found  him  going  out  hunting,  and  asked  him  then  to  examine  him,  and  the  bishop 
told  him  he  could  not  examine  him  at  that  time,  liut  that  if  he  would  come  in  a  week 
he  would.  The  presentee  never  came  again,  and,  six  months  having  passed,  the 
bishop  presented  on  lapse  (a).  That  case  has  no  application  here  ;^  for,  the  bishop  in 
this  case  never  appointed  any  time  for  the  examination  of  Mr.  Keid. 

4.  Then,  the  plea  is  further  bad  for  want  of  an  avei-ment  of  notice  to  the  patron 
of  the  insufficiency  of  the  letters  testimonial.  As  a  general  rule,  there  can  be  no  lapse 
without  notice  to  the  patron.  To  this  rule,  there  are  doubtless  some  exceptions  ;  but 
the  present  case  does  not  form  one  of  them.  That  there  [679]  must  be  notice  to  the 
pati-on  before  a  lapse  can  occur,  is  distinctly  laid  down  in  Brooke's  Abridgment,  Quaie 
Impedit,  pi.  83,  90,  102,  and  in  Fitzherbert's  Abridgment,  Quare  Impedit.  [Williams,  J. 
A  distinction  is  taken  between  a  .spiritual  and  a  temporal  cause.]  I)r.  Avlitt'e,  in  the 
Parergon  Juris  Canonici  Anglicani,  p.  333,  says  :  "  I  have  before  observed,  that,  accord- 
ing to  Bernard  de  Compostella  and  others,  when  a  patron  presents  a  very  unfit  and 
unworthy  person  for  institution  to  a  living,  a  devolution  is  thereby  made  to  the  bishop. 
But  the  canonists  say  that  this  has  a  respect  only  to  ecclesiastical  patrons,  and  does  not 
happen  when  a  lay  patron  presents  such  an  unfit  person,  though  he  should  do  it  know- 
ingly. And  herein  Hostiensis  seems  prima  facie  to  agree  with  Compostella,  saying, 
that,  when  the  first  person  presented  is  unworthy,  a  lay  patron  presenting  such  a  clerk 
may  (perhaps)  repent  thereof ;  yet  he  afterwards  appears  to  contradict  himself,  by 
adding  that  the  diocesan  in  admitting  of  a  second  presentation  is  said  to  gratify  the 
patron,  because  he  may  repel  the  second  presentee,  since  the  patron  has  presented  a 
clerk  that  is  minus  idoneus.  But  Johannes  Andreas  says,  that,  if  a  lay  patron  presents 
an  unfit  person,  he  has  till  the  end  of  four  months  to  present  a  fit  one  ;  and  thus  he 
may  vary  his  presentation.  But  Hen.  de  Bowick  will  have  it  that  a  la}'  patron  cannot, 
even  within  four  months,  vary  his  presentation,  unless  the  bishop  admits  of  such 
variation.  And  thus  the  doctors  are  divided  in  their  opinions  about  this  matter. 
But  I  think,  that,  even  in  the  sense  of  the  canon  law,  a  lav  patron  may  \-ary  his 
presentation  within  four  months,  even  without  the  bishop's  consent ;  and,  whether  he 
pi-esents  an  unfit  person  knowingly  or  ignorantly,  such  a  presentation  shall  not  hinder 
a  second  to  be  made,  especially  liefore  such  a  presentation  is  tendered  to  the  bishop. 
With  [680]  us  here  in  England,  no  devolution  happens  on  the  account  of  the  unfitness 
of  the  presentee  :  but  the  bishop  ought  to  give  notice  to  the  patron  of  the  unfitness  of 
his  clerk  ;  and  then,  if  the  patron  shall  not  present  another  within  the  six  months,  a 
lapse  ensues  thereupon."  In  "Mner's  Abridgment,  Presentation  (R.  b.),  it  is  said,  pi.  1, 
— "If  the  ordinary  refuse  a  clerk  because  he  is  criminous,  he  ought  to  give  notice 
thereof  to  the  patron  ;  otherwise,  no  lapse  shall  incur."  "  If  (pi.  2)  the  ordinary  refuse 
a  clerk  for  a  private  cause,  as  if  the  clerk  upon  the  examination  of  the  ordinary  con- 
fesses himself  to  be  a  common  adulterer,  or  that  he  comes  to  the  presentation  l)y  usury 
and  the  like ;  in  this  case  the  ordinary  is  bound  to  give  notice  thereof  to  the  patron, 
or  otherwise  no  lapse  shall  incur."  "  So  (pi.  3)  notice  ought  to  be  given  of  a  refusal 
for  a  notorious  crime,  as  liecause  he  is  a  common  adulterer  or  a  common  murderer." 
"  If  (pi.  4)  a  lay  patron  presents  a  clerk  who  is  refused  because  he  is  not  well  lettered, 
no  lapse  shall  incur  without  notice  given  to  the  patron  of  this  refusal."  "  If  (pi.  5)  a 
spiritual  patron  presents  a  clerk  who  is  refused  for  default  of  literature,  there  lapse 

(a)  Viner's  Abridgment,  Presentation  (R.  b),  pi.  11. 
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shall  incur  without  notice,  because  the  law  intends  that  he  might  have  sufficient  know- 
ledge of  sufficience  fjefore  he  presented  him."  Again,  pi.  12,  "  If  the  bishop  refuse  a 
clerk  because  he  is  a  villein,  as  he  may  do,  he  shall  give  notice  theieof  to  the  patron, 
whether  he  be  lay  or  spiritual."  It  seems,  therefore,  that  the  lay  patron  is  in  all  eases 
entitled  to  notice  of  refusal  by  the  bishop,  except  in  the  case  of  a  crime  or  a  di.salnlity 
created  by  act  of  parliament ;  and  that  there  is  no  distinction  l^etween  the  case  of  an 
ecclesiastical  and  a  lay  patron,  except  the  refusal  be  for  insufficiency  of  literature. 
[Williams,  J.  Do  you  understand  a  spiritual  patron  to  mean  simply  a  clerk  in  Holy 
Orders  ?]  It  means  one  who  presents  in  light  [681]  of  his  spiritual positior.«;  Stephens's 
Laws  of  the  Clergy,  ■5"23. 

5.  The  ground  of  refusal  alleged  by  the  liishop  in  the  second  part  of  his  plea,  viz. 
that  he  believetl  Mr.  Reid  to  have  been  guilty  of  an  attempt  to  commit  simony,  was 
no  sufficient  ground  of  refusal.  Bishop  Stillingfleet  mentions  the  different  causes  of 
refu.sal  of  institution  ;  l)ut  he  no  where  suggests  that  an  attempt  to  commit  simony  is 
one  of  them.  These  are  also  summed  up  in  Burn's  Ecclesiastical  Law,  tit.  Benefice,  III. 
"The  most  common  and  ordinary  cause  of  refusal,"  it  is  said,  "i.s,  want  of  leaining. 
But  there  are  also  many  other  causes  for  which  a  clerk  presented  may  lawfully  be 
refused  ;  as  if  he  be  perjured  before  a  lawful  judge ;  or,  if  he  be  an  heretic  or 
schismatic,  or  irreligious ;  or  (as  it  is  .said  in  the  old  books),  if  he  is  a  bastard,  and  not 
dispensed  withal ;  or,  if  he  is  within  age  ;  or,  if  he  or  his  pation  be  excommunicated 
for  the  space  of  forty  days  ;  or,  if  he  be  outlawed,  oi-  guilty  of  forgery,  or  hath  com- 
mitted simony  in  the  procuring  the  presentment  he  brings,  or  of  another  presentment 
to  a  former  benefice  ;  or  hath  committed  manslaughter,  that  is,  if  he  be  attainted 
thereof,  and  not  pardoned.  And  it  is  said  that  the  ordinary  may  refuse  a  clerk  upon 
his  own  knowledge,  for  an  oftence  committed  by  him  which  is  a  good  cause  of  refusal, 
although  he  be  not  convicted  thereof  liy  the  law ;  and  this  shall  be  tried  by  issue 
whether  it  be  true  or  not :  and,  generally,  all  such  as  are  sufficient  causes  of  depriva- 
tion are  also  sufficient  cau.ses  of  refusal."  An  attempt  to  commit  simony,  assuming 
the  statement  to  be  true,  is  clearly  no  ground  of  deprivation.  Nothing  is  more  obscure 
than  the  law  as  to  simony.  To  amount  to  anything,  the  plea  should  shew  the  circum- 
stances under  which  the  attempt  to  commit  simony  was  made.  There  is  no  allegation 
of  any  fact  upon  which  issue  could  be  taken. 

[682]  The  sixth  point  is  in  reality  included  in  the  second. 

The  replication  laises  substantially  the  .same  (piestions  as  the  plea  does.  The 
letters  testimonial  set  out  in  the  replication  are  prima  facie  sufficient.  The  authorities 
shew  that  the  bishop's  right  to  examine  the  presentee  is  limited  to  age,  morals, 
doctrine,  and  sufficiency  in  literature.  If  he  was  entitled  to  ask  for  testimonials,  the 
replication  shews  that  he  has  had  them. 

Karslake  (with  whom  was  M.  Smith,  Q.  C),  contrk  (a).     [683]  The  plea  is  good, 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were, — 

"  As  to  the  plea, — That  the  plea  is  good,  and  affords  a  complete  answer  to  the 
deelai'ation  :  that,  inider  the  cirtunnstances  stated  in  the  plea,  there  was  no  disturb- 
ance of  the  plaintiff,  and  that  he  was  not  hindered,  as  alleged  : 

"That  the  pli^i  shews  a  good  i-ight  to  collate  by  lapse:  that  it  shews  that  the 
plain! ill'  (who  was  himself  a  clerk  in  Holy  Orders)  presented  a  clerk  who  had  not  l)ecn 
oidaincd  by  the  defendant,  the  liishop,  or  by  anv  other  bishop  within  the  diocese  of 
Lxetei' :  that  the  |)i-esentce  came  from  the  diocese  of  Manchester,  and  a[)plied  to  the 
defendant,  the  Ijishop,  for  institution  and  inrluction,  but  did  not  bring  or  produce  to 
the  said  bishop  sufficient  testimony  of  his  honest  conversation,  ability,  and  conformity 
with  the  ecclesiastical  laws  of  JMigland,  the  testimony  which  he  brought  being  and 
having  been  held  hy  the  defendant,  the  Ijishop,  to  have  been  iiisufticient :  that  the 
liishop  recpiircd  further  and  suiticicnt  testimony  of  the  presentee's  honest  conversation, 
aliility,  and  conformity  with  the  ecclesiastical  laws  of  England,  which  the  presentee 
did  not  liriiig  or  produce;  and  that  the  presentee  having  iiotico  of  the  recpiirenicnt  of 
the  l)ish(ip,  and  having  departed  from  the  bishop,  never  returned  to  him,  and  never 
brought  such  sulficient  testimony  : 

"That  such  further  and  sulficient  testimony  was  never  obtaiiu'd,  liut  the  .said 
bishop  received  from  the  Bishop  of  Manclu'stcr  further  testimony,  fr(jni  which  he 
l)clieved,  and  had  good  reason  for  liclicving,  that  the  said  i)resentee  had  Ijceii  guiltv 
of  an  attempt  to  commit  simony,  and  was  not  a  person  of  honest  conversation,  all 
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and  the  replication  bad.  The  main  question  is,  whether  the  Canons  not  only  enable 
but  make  it  imperati\'e  on  the  bishop  to  require  to  be  furnished  with  letters  testimonial 
or  commendatory  l)efore  he  institutes  a  clerk  coming  from  another  diocese.  It  [684] 
is  to  be  observed  that  all  the  actors  in  this  case  are  ecclesiastics.  One  of  the  questions 
to  be  discussed  is,  whether  the  Canons  of  1603,  as  they  are  called,  assuming  that  they 
do  not  proprio  vigore  bind  the  laity,  are  not  binding  upon  a  clerk  who  comes  to  the 

which  the  presentee,  Reid,  well  knew :  that  a  sufficient  time  to  enable  the  presentee 
to  obtain  the  further  and  sufficient  testimony  elapsed  before  collation  by  the  defendant, 
the  bishop,  and,  such  testimony  never  having  been  furnished,  the  bishop  as  ordinary, 
after  the  lapse  of  six  months  from  the  avoidance,  collated  the  other  defendant : 

"  As  to  the  replication, — The  replication  aflfords  no  answer  to  the  plea.  The 
replication,  after  alleging  that  Reid  was  of  honest  life  and  a  fit  person,  and  that  he 
had  not  been  guilty  of  attempt  at  simony,  sets  out  at  length  the  testimony  which  the 
plaintift"  alleges  was  brought  by  John  Reid,  the  presentee,  to  the  defendant,  the  Bishop 
of  Exeter,  and  which  the  said  bishop  held  to  be  insufficient  and  such  as  he  was  not 
bound  to  accept.  It  states  that  the  bishop,  from  the  time  of  the  bringing  of  the  said 
testimony  to  the  time  of  collation,  continued  to  require  from  Reid,  the  presentee,  a 
fuither  testimony  from  the  Bishop  of  Manchester :  that  the  said  bishop  never  gave 
notice  to  Reid  or  the  plaintiff",  nor  ever  gave  them  or  either  of  them  to  understand  or 
be  informed  or  believe,  that  the  said  bishop  required  the  said  testimony  to  be  procured 
within  any  fixed  or  specified  time,  or  that  the  said  bi.shop  would  not  receive  the  .same 
after  the  lapse  of  six  months  from  the  avoidance,  or  after  any  specified  time,  nor  ever 
gave  notice  to  Reid  or  the  plaintiff,  nor  did  either  of  them  know,  that  the  Bishop  of 
Exeter  had  finally  determined  not  to  wait  any  longer  for  or  to  receive  such  further 
testimony,  or  that  the  said  bishop  had  finally  determined  to  persist  in  his  objections 
to  the  first  testimony  as  insufficient :  that,  from  the  time  of  bringing  the  first  testimony 
up  to  the  time  of  collation,  negotiations  between  the  defendant,  the  bishop,  and  Reid, 
as  to  whether  the  said  bishop  would  persist  in  requiring  any  further  and  what 
testimony  to  be  procured  by  the  said  John  Reid,  were  pending,  and  that  neither  Reid 
nor  the  plaintifl'  had  notice  or  knew  that  the  bishop  claimed  to  collate  the  other 
defendant  or  any  clerk  to  the  said  church  :  that,  save  as  aforesaid,  the  said  bishop 
never  before  collation  of  the  other  defendant  refused  to  institute  the  said  John  Reid 
as  the  plaintifi's  clerk. 

"The  plaintiff'  therefore  admits  by  his  replication  that  the  defendant,  the  bishop, 
held  the  testimony  brought  to  be  insufficient,  and  does  not  allege  that  it  was 
sufficient : 

"  If  the  plaintiff'  intends  to  submit  as  matter  of  law  that  the  testimony  set  forth 
was  sufficient,  and  such  as  the  bishop  was  bound  to  accept,  the  defendants  contend 
that  the  court  cannot  decide  as  matter  of  law  that  the  bishop  was  not  justified  in  his 
decision,  or  that  the  testimony  was  such  as  the  bishop  was  bound  to  receive  : 

"  Further,  the  defendants  contend  that  the  testimony  set  out  on  the  face  of  the 
replication  was  not  such  testimony  as  the  bishop  was  bound  to  accept,  or  ought  to 
have  accepted  : 

"  But,  besides,  the  plea  states,  and  the  replication  admits,  that  the  defendant,  the 
bishop  before  collation,  received  further  testimony  from  the  Bishop  of  Manchester 
leading  to  the  belief  that  Reid  was  not  a  fit  person  (and  shewing,  therefore,  that  the 
said  bishop  was  right  in  construing  the  testimony  brought  by  Reid  as  an  insufficient 
testimony  and  a  testimonial  couched  in  unusual  and  ambiguous  language) ;  and  it  is 
also  admitted  that  Reid  knew  all  this  long  before  collation  took  place ;  the  testimony 
received  from  the  Bishop  of  Manchester  was  clearly  unsatisfactory  and  insufficient : 

"  The  allegation  that  the  defendant,  the  bishop,  did  not  give  notice  to  the  plaintift" 
or  Reid,  or  give  either  of  them  to  understand,  that  the  bishop  required  the  testimony 
within  any  fixed  or  specified  time,  or  that  the  bishop  would  not  receive  the  same  after 
the  lapse  of  six  months,  and  the  following  allegations,  are  naught,  and  do  not  answer 
or  affect  the  plea.  The  defendant,  the  bishop,  required  testimony  sufficient  and  satis- 
factory to  him ;  and  he  was  not  bound  nor  ought  he  to  have  fixed  a  time  within 
which  the  testimony  should  be  procured,  or  to  give  any  such  notices  or  notifications 
as  it  is  stated  he  did  not  give.  Reid  came  to  the  bishop  with  an  imperfect  and 
insufficient  testimony ;  he  was  required  to  obtain  a  perfect  and  sufficient  one ;  and  he 
went  away  and  never  came  back  or  olHained  any  perfect  or  sufficient  testimony, 
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bishop  [685]  for  institution,  as  well  as  upon  the  bishop  himself  ;  and  whether  the 
patron,  being-  himself  a  clerk  in  Holy  Orders,  is  not  eqnallj'  bound.  Before  instituting, 
the  bishop  is  bound  to  inquire  and  to  ascertain  whether  the  clerk  who  is  presented  to 
him  is  tit  ecclesiastically  as  well  as  otherwise.  Many  of  the  Canons  re-enacted  in  1603 
are  antient  Canons,  and  are  merely  declaratory  of  the  antient  usage  and  laws  of  the 
chnrch.  The  first  of  these  which  was  relied  on  on  the  other  side  is  the  39th,  which 
provides  that  "no  bishop  shall  institute  any  to  a  benefice  who  hath  been  ordained  by 
any  other  [686]  bishop,  except  he  first  shew  unto  him  his  letters  of  orders,  and  bring 
him  a  sutticient  testimony  of  his  former  good  life  and  behavioui-,  if  the  bishop  shall 
require  it ;  and,  lastly',  shall  appear,  upon  due  examination,  to  be  worthy  of  his 
ministry."  The  4Sth  Canon  (Gil)son's  Codex,  ^96),  which  was  not  cited,  provides  that 
"  no  curate  or  minister  shall  tie  permitted  to  serve  in  any  place,  without  examination 
and  admission  of  the  bishop  of  the  diocese,  or  ordinary  of  the  place  having  episcopal 
jurisdiction,  in  writing  under  his  hand  and  seal,  having  respect  to  the  greatness  of  the 
cure  and  meetness  of  the  party.  And  the  said  curates  and  ministers,  if  they  remove 
from  one  diocess  to  another,  shall  not  be  by  any  means  admitted  to  sei've  without  testi- 
mony of  the  bishop  of  the  diocess,  or  ordinary  of  the  place  as  aforesaid,  whence  they 
came,  in  writing,  of  their  honesty,  ability,  and  conformity  to  the  ecclesiastical  laws  of 
the  church  of  England.  Xor  anv  shall  serve  more  than  one  church  or  chapel  upon 
one  thw,  except  that  chapel  be  a  member  of  the  parish  church,  or  united  thereunto  ; 
and  unless  the  said  church  or  chapel  where  such  a  minister  shall  serve  in  two 
places  be  not  able  in  the  judgment  of  the  bishop  or  ordinary  as  aforesaid  to  main- 
tain a  curate."  Idoniety  of  the  clerk  is  foi'  the  bishop  in  the  first  instance.  The 
patron,  whether  a  spiritual  person  or  a  layman,  must  present  a  clerk  who  can  satisfy 
the  bishop  that  he  is  idoneus.  The  history  of  the.se  Canons  is  very  fully  gone  into 
in  the  Preface  to  Burn's  Ecclesiastical  Law,  p.  20  et  seq.,  and  also  in  Gibson's 
Codex,  and  AyliO'e'a  Parergon,  in  all  of  which  they  are  assumed  to  be  binding  on 
the  clergy.  In  Mkldldon  v.  Croft,  2  Stra.  10-56,  2  Atk.  650,  the  plaintiff  declared 
that  by  statute  7  &  8  W.  3,  e.  3-5,  a  penalty  of  101.  is  inflicted  on  every  man 
who  marries  without  licence  or  banns,  notwith.standing  which  he  and  his  wife  had 
[687]  been  cited  into  the  spiritual  court  for  being  married  before  8  in  the  morning, 
without  licence  or  banns  ;  contrary  to  the  Canon,  which  fixes  the  time  to  be  Ijetwecn 

8  and  12,  and  requires  a  licence  or  banns;  that  they  are  lay  persons,  not  bound  by 
the  Canon  ;  and  therefore  pray  a  prohibition.  Lord  Hardwicke,  in  giving  judgment, 
says :  "  In  this  case,  three  (piestions  have  been  made, — first,  whether  by  the  Canons 
of  1603  lay  persons  are  punishable  for  a  clandestine  marriage, — secondly,  if  not, 
whether  by  the  canon  law  antiently  received  the  spiritual  court  has  a  jurisdiction  to 
proceed  foi'  a  clandestine  marriage, — and,  thirdly,  supposing  they  have  a  jurisdiction 
eithei'  way,  whether  that  jurisdiction  is  taken  away  by  the  act  of  ])ai-liamont,  which 
has  infiicted  the  penalty  of  lOl."  His  lordship  refers  to  the  102nd,  103rd,  and 
10-lth  Canons,  and  goes  into  the  question  of  their  binding  ett'ect ;  and  certainly 
the  conclusion  he  comes  to  is  that  the  Canons  of  1603  do  not  proprio  vigore  bind  the 

although  he  knew  that  the  bishop  had  additional  testimony  of  an  unfavorable 
character.  The  right  and  duty  of  the  defendant,  the  bishop,  to  collate  on  lapse 
was  complete  : 

"The  allegation  as  to  negotiations  pending  is  also  naught.  The  defendant,  the 
bishop,  is  not  stated  to  have  agreed  to  waive  the  right  to  collate  upon  lapse,  if  la])so 
accrued,  or  to  institute  iJeid  without  favorable  testimony,  or  to  have  induced  the 
plaintiff  or  IJeid  to  suppose  that  the  bishop  would  not  collate.  Keid  had  to  obtain 
sutticient  testimony  in  his  favor  from  the  l)ishop  of  the  diocese  whence  ho  came  :  ho 
never  did  what  was  required,  and  never  again  came  to  the  bishoj)  with  or  obtained 
any  further  testimony.  He  had  sutticient  time  to  obtain  it,  and  neglected  to  do  so. 
He  admits  that  he  knew  that  tiie  defendant,  tlie  bishop,  not  only  had  not  favorable 
and  sutficient  testimony,  but  that  he  actually  had  unfavoralile  testimony  from  the 
Bishop  of  Manchester,  and  he  obtiiins  no  better  testimony  : 

"  Kefusal  to  admit,  institute,  or  induct  Keid  was  not  under  the  circumstances 
necessary.  Keid  neglected  and  omitted  to  do  that  which  the  bishop  |)i'opcrly  and  in 
compliance  with  law  an<i  his  duty  as  the  bishop  rei[uired  of  him  :  therefoio  the  defen- 
dant, the  bishop,  after  the  lapse  of  six  months,  rightfully  collated  the  other  defendant 
to  the  livinic." 
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liiity.  He  then  proceeds  to  discuss  the  authorities.  "  The  first,"  he  says,  "  is  The 
Prior  of  Leedb's  case,  2  H.  6,  fo.  12  b.  Brooke,  Ordinary,  1,  where  it  is  expressly  laid 
down  that  the  ordinary  has  power  to  make  holidays,  fasting-days,  and  constitutions 
provincial,  de  Iyer  le  clergy,  mes  nemy  de  Iyer  le  temporalty.  The  next  case,  M.  24 
E.  4,  fo.  44  b.,  where  though  there  is  some  difJerence  in  opinion  upon  the  power  of 
the  convocation,  yet  as  to  the  point  now  in  question  it  is  agreed  on  both  sides.  In 
5  Co.  32  b.,  Caivcbie's  cafe,  my  Lord  Coke  lays  it  down  that  by  general  consent  of  the 
whole  realm  Canons  may  be  made  or  altered.  In  Moore,  7-5.5,  Plowd.  43,  2  Co.  37, 
the  question  proposed  is,  whether  the  deprivation  of  the  puritan  ministers  was  lawful ; 
and  the  judges  said  it  was,  because  the  King  had  delegated  them  full  power,  as  he 
might.  That  a  parliamentary  confirmation  is  necessary,  see  Carth.  4f5,  1  [688] 
Salk.  134  (a)'.  And  I  have  seen  two  manuscript  reports  of  that  case  in  Carthew,  by 
my  Lord  Kaymond  (li)  and  C.  J.  Eyre,  both  of  which  agree  with  the  report.  In  Mod. 
Cas.  18S(c),  in  a  suit  for  not  coming  to  church.  Holt  says,  if  yon  have  a  Canon 
before  1603,  it  may  bind((/) :  and  in  Davie's  :ase,  Mich.  5  G.  1,  in  C.  B.,  King,  C.  J., 
laid  it  down  as  a  prevailing  opinion  that  the  Canons  of  1603  did  not  bind  the  laity. 
Ha\iug  thus  considered  the  cases  which  warrant  our  opinion,  let  us  now  take  notice 
of  the  three  cases  relied  on  against  it.  The  first  is  in  Moore,  78 1  (e),  a  very  extra- 
ordinary case,  and  no  precedent,  for  there  both  were  clerks  ;  and  though  it  is  laid 
down  pretty  strongly  as  if  a  bishop  could  bind  his  diocese,  yet  it  is  not  said  that  he 
could  bind  the  laity  therein.  The  second  case  is,  Vaughan,  327  (/),  and  what  he  saj-s 
there  is  certainly  right,  that  a  lawful  Canon  is  the  law  of  the  kingdom  as  well  as  an 
act  of  parliament.  But,  does  he  define  what  is  a  lawful  Canon,  or  that  it  will  bind 
the  laity  without  their  consent?  On  the  contrary,  in  the  very  next  paragraph  he 
speaks  of  a  Canon,  as  warranted  by  [689]  act  of  parliament.  And  as  the  case  in 
2  Ventris,  41  (a)-,  where  Vaughan  says,  though  no  Canons  are  confirmed  by  parliament, 
yet  they  are  the  laws  which  govern  in  ecclesiastical  aflairs, — I  observe  that  was  only  a 
dictum  upon  a  motion,  and  was  at  the  time  expressly  contradicted  by  J.  Tyrrell, 
who  holds  that  the  King  and  convocation  without  the  parliament  cannot  make  any 
Canons  which  shall  bind  the  laity."  [Williams,  J.  Lord  Hardwieke's  judgment  in 
that  case  is  a  prodigy  of  industry  and  learning.  Willes,  J.  There  are  abundant 
instances  in  which  the  Canons  would  afi'ord  no  answer  to  the  action  by  one  clergyman 
against  another  in  the  temporal  courts.  Many  of  them  have  fallen  into  desuetude, — 
that  as  to  the  wearing  of  copes,  for  instance.]  In  4th  Inst.  323,  Sir  E.  Coke  says: 
"  Subscription  required  by  the  clergy  is  twofold, — one,  by  force  both  of  an  act 
of  parliament  confirming  and  establishing  the  thirty-nine  articles  of  religion  agreed 
upon  at  the  convocation  of  the  church  of  England,  and  ratified  by  Queen  Elizabeth 
under  the  Great  Seal  of  England, — another,  by  Canons  made  at  a  convocation  of  the 
church  of  England,  and  ratified  l)y  King  James,  as  is  aforesaid."  He  then  proceeds 
to  state  what  must  be  done  by  a  clerk  who  comes  for  institution.  "  He  must,"  he 
says,  "  also  bring  a  testimonial  from  men  known  to  the  bishop  to  be  of  sound  religion, 
a  testimonial  both  of  his  private  life  and  profession  of  the  doctrine  expressed  in  the 
said  articles,  and  he  ought  to  be  able  to  answer  and  render  to  the  ordinary  an 
account  of  his  faith  in  latin.     Besides  this  subscription,  when  any  clerk  is  admitted 

(ay  Bishop  of  St.  David's  v.  Luci/.  "  Tis'  \-eiT  plain  that  all  the  clergy  are  bound  by 
the  Canons  confirmed  only  by  the  King,  but  they  must  be  confirmed  by  the  parlia- 
ment to  bind  the  laity."     Per  Holt,  C.  J.,  Carth.  485. 

(b)  See  1  Lord  Raymond's  Reports,  447. 

(c)  6  Modern,  1S8,  Brittmi.  v.  Standish.  The  report  says  that  Powell,  J.,  differed 
"  totis  viribus  "  from  Holt,  C.  J.,  and  that  Gould,  J.,  agreed  with  Powell.  The  6th, 
7th,  8th,  and  9th  volumes  of  the  Modern  Reports  are  sometimes  in  the  old  books 
cited,  as  here  b}^  Holt,  C.  J.,  as  "  Modern  Cases." 

((/)  The  dictum  of  Holt,  C.  J.,  is  as  follows, — "A  jurisdiction  allowed  to  them 
(i.e.  the  ecclesiastical  courts)  time  immemorial  must  be  taken  to  belong  to  them 
by  law  ;  but  what  I  doubt  at  piesent  is,  whether  this  be  so :  and,  if  there  be  any 
antient  Canon  for  it,  and  received  here  before  1603,  I  will  agree  with  you;  but,  if 
not,  no  Canon  since,  though  in  full  convocation,  can,  proprio  vigore,  bind  the  laity." 

(e)  Bird  v.  Smith. 

if)  Hill  V.  Good. 

(01)2  Grm'e  v.  Dr.  Elliott. 
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and  instituted  to  any  benefice,  he  is  swoin  to  canonical  obedience  to  his  diocesan." 
In  More  V.  Morr,  2  Atk.  157,  Lord  Hardwicke,  clearly  holds  the  Canons  of  1G03  to  be 
Innding  on  the  clergy.  "  It  is  very  surprising,"  he  .says,  "  when  Canons  with  respect 
to  marriages  have  laid  down  directions  so  [690]  plainly  for  the  conduct  of  ecclesiastical 
officers  and  clergymen  (which,  though  they  have  not  the  authority  of  an  act  of 
parliament,  and  consequently  are  not  binding  upon  laymen,  yet  certainly  are  prescrip- 
tions to  the  ecclesiastical  courts,  and  likewise  to  clergymen),  that  there  should  be  such 
frequent  instances  of  their  departing  from  them,  and  introducing  a  practice  entirely 
repugnant  to  them."  [Williams,  J.  The  expression  he  uses  is,  "prescriptions  to 
the  clergy."]  In  JJini  v.  Sinilh,  F.  Moore,  781,  it  is  said  (3rd  resolution) :  "  lis  resolve 
que  les  Canons  del  e.sglise  fait  per  le  convocacOn  et  le  Koi  sans  parliament,  lieront  en 
touts  matters  ecclesiastical  cy  bien  come  acte  de  parliament,  car  ils  diont  que  per  le 
common  ley  chescun  evesque  en  son  diocess,  archevesque  en  son  pro\ince,  convocation 
measoii  en  le  nacon,  poit  faire  Canons  de  lier  deins  lour  limits."  [Willes,  J.  The  Canons 
only  profess  to  be  binding  in  causes  ecclesiastical :  this  is  a  cause  temporal.  Williams,  J. 
There  is  another  objection  to  these  Canons  being  held  to  be  binding  to  the  extent 
you  are  contending  foi-,  in  the  case  of  Moor  v.  Moor,  as  reported  in  Barnardiston,  C.  C. 
404-,  410,  viz.  that  the  King  may  dispense  with  them.  Now,  the  King  cainiot  dispense 
with  the  law  of  the  land.] 

The  Canons  of  1603,  or  at  all  events  that  one  which  requires  the  production  of 
letters  commendatory  where  the  clerk  comes  from  another  diocese,  have  been  adopted 
and  are  binding  as  pai-t  of  the  law  of  the  land.  The  statute  25  H.  G,  c.  19,  referred 
to  in  the  preface  to  Burn's  Ecclesiastical  Law,  shews  that  these  Canons  were  received 
and  adopted  as  pait  of  the  law  of  England.  In  Britton  v.  SlaiuliA,  6  Mod.  1S8,  Lord 
Holt  .says, — "  If  you  have  a  Canon  before  1603,  it  may  bind  ;  and  Lord  Hardwicke, 
referring  to  that,  in  Middletou  v.  Croft,  says  (2  Htra.  lOGO) :  "  It  has  been  already 
proved  that  the  received  Canons  bind  the  laity;  and  this  appears  by  our  statute 
law,  25  H.  8,  [691]  c.  21,  in  the  preamble,  and  35  H.  S,  c.  16,  which  continues  the 
force  of  Canons  accustomed  and  used  :  and  here  rests  the  ecclesiastical  power."  In 
I)r'.  Burn's  I'reface,  p.  30,  after  citing  the  case  of  Middldon  v.  Croft,  it  is  said  :  "  In  the 
aforesaid  case  the  point  was  not  in  question  whether  or  how  far  the  said  Canons  are 
obligatory  upon  the  clergy.  It  seemeth  generally  to  be  understood  that  they  are 
binding  in  that  i-espect.  And  it  is  to  be  observed  that  there  are  very  many  particulars 
in  those  Canons  which  are  taken  from  the  antient  Canon  law  received  here  before  the 
said  statute  of  25  H.  8  (c.  1!)).  And  therefore,  u])on  his  head,  it  is  to  be  inciuired 
how  much  of  those  Canons  is  agreeable  to  the  ancient  canon  law,  and  how  much  is 
added  of  new  l)y  the  convocation  of  1603  ;  for,  in  the  former  case,  the  same  will  be 
obligatory  both  upon  the  clergy  and  laity,  and  in  the  latter  case  upon  the  laity  only." 
The  anticjuity  of  the  Canons  in  question  is  vouched  l)y  Gibson,  by  Lyndwood,  and  by 
^\'atson.  They  are  also  I'eferred  to  in  Howcil's  Synopsis  Canonum  .SS.  Apostolorum, 
a  work  of  great  authority  in  the  church  ;  Vinnius,  vol.  1,  p.  1  ;  Uodolphin's  Ko])er- 
toriinn  Canonicum,  591.  It  is  said  that  these  Canons  apjjlied  only  to  wandering 
clerks  going  into  a  foreign  diocese,  and  not  to  clerks  presented  for  institution.  Their 
language,  however,  is  general,  and  applies  to  all  clerks  going  from  one  diocese  to 
another.  If  it  be  necessary  that  the  clerk  should  be  fortified  with  letters  commendatory 
for  the  purpo.so  of  enabling  him  to  perfoim  Divine  service  and  administer  the 
sacraments  in  a  foreign  diocese,  ;\,  fortiori  must  it  bo  so  where  he  comes  to  be  instituted 
and  inducted  into  a  cuie  of  souls  there.  The  heading  of  the  constitution  of  Aiciibishop 
Walter  is  as  follows, — Lyndwood's  Proviiioiale,  [).  47, — "  De  Clericis  Poregrinis  ;  "  and 
it  begins,  "  Extei-iii  atqucs  ignoti  sine  oidinai-ioruni  sncnuni  Uteris  conuncndatitiis  vel 
dimissoriis  non  aihnittantur  ad  ordinis  exc'culioiicni,  sine  [692]  sutficienti  disjicnsatione, 
atque  de  orflinationc  eoruni  habita  aj)prot)atione,  et  [x.'r  episcopum  admissione."  It 
would  be  an  unjustifiably  narrow  construction  to  hold  that  to  apply  only  to  wandering 
priests  coming  into  the  diocese  for  a  temporary  ])urpose.  The  constitution  of  Arch- 
bishop Aiundell,  which  is  to  be  found  in  Lyndwood,  p.  48,  is, — "NuUus  capcllainis 
admittatur  ad  cclebrandum  in  aliqna  dio'cesi  nostrso  Cantuariensis  provinciie,  in  qua 
oriundus  sive  ordinatus  non  fucrit,  nisi  deferat  sccum  litcras  ordiiunn  suorum,  at(|ue 
literas  commcndatitias  did'ce.sani  sui,"  etc.  In  I'iugham's  Oi'igines  lu;clesiasticir,  edit. 
1834,  vol.  I,  p.  5G2,  edit.  1843,  vol.  2,  p.  LSI,  Ixiok.  vi.,  ch.'iv.  S  4,  which  is  headed 
"  No  clergyman  to  remove  from  one  diocese  to  another  without  the  consent  ami  letters 
dismissory  of  his  own  bishop,"  it  is  said, — "Another  rule,  designed  to  kcej)  all  clergy- 
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men  strictly  to  their  duty,  was,  that  no  one  should  remove  from  his  own  church  or 
diocese  without  the  consent  of  the  bishop  to  whose  diocese  he  belonged.     For,  as 
no  one  at  first  could  be  ordained,  but  must  be  fixed  to  some  church  at  his  first  oixlina- 
tion  ;  so  neither,  by  the  rules  and  discipline  of  the  church  then  prevailing,  might  he 
exchange  his   station  at  pleasure  ;    l)ut  must  have  his  own  bishop's  licence,  or  letters 
disraissory,  to  qualify  him  to  remove  from  one  diocese  to  another.     For  this  was  the 
ancient  right,  which    every  bishop  had  in   the  clergy  of  his  own  church,  that    he 
could  not  be  deprived  of  them  without    his  own  consent ;    but  as    well  the    pai-ty 
that  desei'ted  him  as  the  bishop  that  received  him  were  liable  to  be  censured  upon 
such  a  transgression.     '  If  any  presbyter,  deacon,  or  other  clerk,'  say  the  Apostolical 
Canons,  (a) 'forsake  his  own    diocese  to  go   to   another,    and   there  continue,  with- 
out the  consent  of  his  own  bishop,  we  decree    that  such  an    one  shall  no    longer 
[693]  minister  as  a  clerk  (especially  if  after  admonition  he  refuse  to  return),  but  only 
be  admitted  to  comnuinicate  as  a  layman  ;  and  if  the  bishop  to  whom  they  repair  still 
entertain  them  in  the  quality  of  clergymen,  he  shall  be  excommunicated,  as  a  master 
of  disorder.'     The  same  rule  is  frequently  repeated  in  the  ancient  councils,  as  that  of 
Antioch,  the  first  and  second  of  Aries,  the  first  and  fourth  of  Carthage,  the  first  of 
Toledo,  and  the  councils  of  Tours  and  Turin,  and  the  great  council  of  Nice,  to  whose 
Canons  it  may  be  sufficient  to  refer  the  reader.     I  only  observe  that  this  was  the 
ancient  use  of  letters  dismissory,  which  were  letters  of  licence  granted  by  a  bishop  for 
a  clergyman  to   remove  from  his  diocese  to  another ;  though   we  now  take  letters 
dismissory  in  another  sense.     But  the  old  Canons  call  those  '  dismissory  '  letters  which 
were  given  upon  the  occasion  that  I  have  mentioned."     Many  passages  confirmatory  of 
this  view  are  to  be  found  in  Van  Espen,  Commentarius  in  Canones  Juris  veteris  ac 
novi.,  vol.  iii.,  pp.  56,  160,  228,  &a.  ;  and  in  Devotus,  vol.  ii.,  tit.  22,  p.  211,  "  De 
clericis  peregrinis "  (Kome,  1837).     In  Spelman's  Concilia,  vol.  i.,  1.52,  the  Concilium 
Herufordias,  held  on  the   24th  of  September,  67.3,  contains  two  decreta  or  Canons 
relating  to  Clerici  peregrini, — "t^)uintum.     Ut  nuUus  clericorum  relinquens  proprium 
episcopum,  pas.sim  quolibet  discurrat,  neque   alioubi  veniens   absque  commendatitiis 
Uteris   sui  pr»sulis  suscipiatur.       Quod   si  semel   susceptus  est,  et  noluit  invitatus 
redire,  et  susceptor  et  is  qui  susceptus  est  excommunicationi  subjacebet.     Sextum. 
Ut    episcopi    atque    clerici    peregrini    contenti    sint    hospitalitatis    munere    oblato, 
nullique  eorum  liceat  ullum  officium  sacerdotale  ab.sque  permissu  episcopi,  in  cujus 
parochia  esse  cognoscitur,  agere.'     In  2  Spelman's  Concilia,  p.  378,  is  set  out  the  Synod 
of  Exeter,  held  in   1287,  the  37th  chapter  or  Canon  of  which  is  headed  [694]  "  Ne 
aliena;  ordinationis  presbyter  sine  examinatione  et  Uteris  dimissoriis  admittatur."     The 
Canon  is  as  follows  : — "  Quia  clerici  criminosi,  vel  in  uatalibus  patientes  defectum,  aut 
vel  inhabiles  ad  ordines  suscipiendos,  nonnunquum  a  suis  diocesanis  fugiunt,  ut  ab 
alienis  episcopis  ordines  consequantur,  quibus  ne  dum  suos  celant  defectus,  sed  quod 
detestabilius  est,  siepe  mentiuntur  ordines  se  habere,  vel  majores  habere  quam  habeant. 
Sancti  patres  proiude  statuerunt,  ne  quisquam  episcosporum  alterius  dioce.sis  clericos 
ordinaret  absque  sui  episcopi  licentia  et  Uteris  commendatitiis  :  alioquin  tam  ordinatores 
quam  oidinatos  ab  executione  sui  officii  suspenderunt.     Hinc  est,  quod  district^  pro- 
hibemus,  ne  archidiaconi  vel  quisquam  alius  clericum  quemcunq.  nostne  diocesis,  ab 
alieno  episcopo  ordinatum,  ad  celebrandum  in  nostra  diocesi  priiis  admittiint,  donee 
literas    commendatitias    sui    inspexcrint   ordinatoris,   per    quas  constat    eis  totaliter 
ordinatum,  a  nobis  prius  literas  diniissorias  haliuisse  :  aliter  etenim  suspensus  remaneat 
ordinatus   quousque   secum  duxerimus   dispensandnm.      Cum  vero   ordinatus  fuerit 
alterius    episcopatus,   et   ordinationis   similiter   aliente :    statuimus,   ut  absque  Uteris 
commendatitiis  sui  episcopi,  et  examinatione  diligenti  super  honestateet  liteiatura,  ad 
parochias  custodiendas  vel  celebranda  divina,  peregrinando  nullatenus  admittatur,  vel 
remissius    procedatur   in   ipsis    sub    piena    excommunicationis.       Interdicimus    ne   a 
quocunque  sacerdote  quicquam  detur  vel  recipiatar  pro  licentia  celebrandi.     Inhibemus 
etiam  ut  nullus  sacercios  celebrare  pra'sumat,  donee  loci  ordinario  fuerit  pa>sentatus, 
et  per  ipsum  (ut  convenit)  approbatus."     Gibson's  commentary  on  the  Canons  of  1603 
(Codex,  vol.,  2,  p.  806)  is  also  a  strong  authority  in  favor  of  the  nesessitj'  for  letters 
testimonial  and  commendatory.     He  says  :  "  There  is  scarce  any  one  thing  which  the 
antient  Canons  of  the  church  more   [695]   peremptorily  forbid  than  the  admitting 
clergymen  of  one  diocese  to  exercise  their  function  in  another,  without  first  exhibiting 

(a)  Can.  Apost.  c.  xv.  et  xvi.  (xiv.,  xv.,  torn.  1,  Cone.  Labbe,  p.  28). 


7  C.  B.  (N.  S.)696.  MARSHALL   V.  TUE    BISHOP   OF   EXETER  989 

the  letters  testimonial  and  commendatory  of  the  bishop  by  whom  they  were  ordained. 
And  the  constitutions  of  Archbishop  Walter  and  Archbishop  Arinulell  shew  that  the 
same  was  the  known  law  of  the  English  church,  viz.  that  none  should  be  admitted  to 
otticiate  (not  so  much  as  a  chaplain  or  curate)  in  any  diocese  in  qua  non  oriundus  sive 
ordinatus  nou  fuerit  (as  the  latter  expresses  it),  nisi  deferat  se  cum  literas  ordinum 
suorum,  atque  literas  commendititias  diLecesani  sui."  [Willes,  J.  Under  this  plea, 
you  must  shew  that  letters  testimonal  were  requisite  both  as  to  scieutia  and  mores.] 
A  form  of  literal  commeiidatitia'  is  given  in  the  Capitularia  Kegum  Francorum,  vol.  2, 
p.  443  (edit.  1677),  and  also  in  the  Decretals,  and  in  a  letter  from  Archbi.shop  Tenison 
to  his  Sutt'ragans,  written  in  1678,  upon  the  impropei- pi'actiee  of  promiscuously  granting 
letters  testimonial.  J'aliiies  v.  The  Bishop  af  Fderhorowih,  1  Leon.  230,  Cro.  Eliz.  241, 
is  relied  upon  as  an  express  authority  that  letters  testimonial  are  not  necessary.  It 
was,  however,  sutlicient  for  the  decision  of  that  case  to  say  that  the  bishop  had 
demanded  something  which  he  was  not  entitled  to  demand.  Besides,  it  does  not 
appear  by  the  record  of  that  case  that  the  clerk  came  from  another  diocese.  [Willes,  J. 
The  case  of  the  bishop  who  was  going  out  riding,  referred  to  by  Mr.  Coleridge,  is  to 
be  found  in  the  Year  Book,  15  H.  7,  fo.  6.  The  judges  there  refer  to  "letters  of 
orders,"  but  not  to  "  letters  testimonial "  from  the  bishop.]  Palmes  v.  The  BLs/iop  of 
Peterborough  is  observed  upon  in  Watson's  Incumbent,  213. 

The  second  and  third  oljjections  are,  that  the  bishop  is  not  the  sole  judge  of  the 
sufficiency  of  the  letters  testimonial,  that  the  plea  should  have  disclosed  some  [696] 
specific  matter  of  insufficiency,  and  that  it  contains  no  averment  of  a  refusal  on  the 
part  of  the  bishop  to  institute  Mr.  Keid.  The  plea  is  founded  upon  a  neglect  of  the 
clerk  to  do  something  which  he  was  lawfully  required  to  do.  The  Canons  already 
referred  to  require  the  clerk  to  biing  with  him  when  he  comes  for  institution  certain 
testimonials :  the  bishop  adjudged  the  testimonials  brought  by  Mr.  Keid  to  be 
insufficient;  and  Mr.  Keid  went  away,  and  did  not  return.  The  bishop  therefore  was 
entitled  to  collate  by  lapse.  The  same  state  of  things  arose  in  this  case  that  occurred 
in  the  case  in  the  Year  Book,  15  H.  7,  fo.  6,  which  is  cited  in  2  Leonard,  5,  and  also 
in  3  Leonard,  45.  [Eric,  C.  J.  There,  the  clerk  presented  himself  to  the  bishop  at  an 
inconvenient  time.  The  bishop  was  about  to  go  out  riding  :  the  time  was  inconvenient, 
and  the  clerk  was  desired  to  come  again,  but  neglected  to  do  so  ;  whereupon  the  bishop 
collated  by  lapse.]  No  reliance  is  placed  upon  that  part  of  the  plea  which  speaks  of  the 
attempt  to  connnit  simony.  The  plea  would  have  been  good  without  these  averments  : 
but,  if  true,  they  justify  the  bishop  in  the  course  ho  pursued  in  requiring  further  and 
Ijetter  testimony.  Minus  sufficiens  in  literatura  is  a  sufficient  answer :  The  liUhoji  of 
Exeter  v.  Ucle,  (Show.  1'.  C.  88.  The  right  of  the  bishop  to  examine  is  not  contested, 
—see  the  Articuli  Cleri,  and  Coke's  comnicntar}' thereon,  1  Inst.  631, — subject  perhaps 
to  his  judgment  lieing  reviewed  Ijy  the  archljishop. 

Then  it  is  .said  that  the  plea  is  bad  for  want  of  an  averment  of  notice  to  the  patron 
of  the  insutticieucy  of  the  letteis  testimonial.  Notice  to  the  patron,  however,  is  only 
necessary  where  there  is  a  refusal.  Here  there  was  none.  As  to  whether  notice  is 
ie(juired  in  the  case  of  a  spiritual  patron,  there  seems  to  be  some  diversity  of  opinion. 
It  is  not  necessary  to  argue  it ;  for,  here,  the  elei-k  neglected  to  bring  the  sufficient 
[697]  testimony  which  tlie  Canons  require.  The  bishop  did  not  refu.se  to  admit.  He 
insisted  on  his  right  to  have  letters  testimonals,  and  they  were  never  brought ;  and  there- 
fore he  collated  by  lapse.  Analibess,  because  she  is  sujjposcd  not  to  know  whether  the 
clerk  presented  by  hei'  is  sufficiens  in  literatura,  is  to  ha\c  udtice  :  but  a  spiritual  clerk, 
it  seems,  is  not. 

As  to  the  i-c]ilicalion,  —  the  letters  testimom'al  are  set  out,  by  whatever  tribunal 
tlicir  sufficiency  is  to  be  ultimately  determined.  It  is  unnecessary  again  to  refer  to 
the  books  in  which  the  forms  of  letters  testimonial  and  letleis  dismissory  are  to  be 
found, — Van  Esjicn,  Hosticnsis,  Devotus,  the  Decretals,  i^-c,  an<lalso  in  a  more  modern 
work,  Hodgson's  Instructor,  8th  edit.  p.  53.  If  the  sufficiency  of  the  testimonial  is  for 
the  court,  they  will  hold  this  to  be  insufficient ;  if  for  a  jury,  there  is  an  i.ssuo  taken 
upon  the  plea,  and  it  may  be  submitted  to  them.  As  to  the  latter  part  of  the  replica- 
tion, to  avail  anything  it  should  have  disclosed  something  amounting  to  an  estoppel. 
The  (piestion  is,  whether  upon  the  whole  pleadings  the  bisluq)  is  shewn  to  bo  a 
disturber. 

Coleridge,  in  reply.  The  authorities  shew  that  the  Canons  have  no  authority  what- 
ever proprio  vigore  to  control  the  decisions  of  the  temporal  courts,  unless  so  far  as 
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they  agree  with  the  common  law,  or  unless  so  far  as  they  have  received  the 
sanction  of  pailianient.  In  U'cMci-tun  v.  Liddell,  iVIoore's  Eecl.  Cas.  P.  C.  160,  Lord 
Kingsdowii  seems  to  think  it  more  than  doubtful  whether- they  are  of  any  authority 
at  all.  "It  was  contended,"  he  says,  by  J\Ir.  Stephens,  "in  a  very  able  argu- 
ment, that  the  Canons  passed  in  tlie  reign  of  Henry  the  Eighth  had  no  parlia- 
mentary authority  in  the  reign  of  Edward  the  Sixth,  for  that  the  true  meaning  of 
the  statutes  relating  to  that  subject  pa.ssed  in  the  reign  of  Henry  [698]  the  Eighth 
is,  that  they  provide  for  the  review  of  the  existing  Canons  hy  commissioners  appointed 
by  the  King,  and  give  authority  to  those  Canons  only  in  the  meantime,  i.e.  during  the 
continuance  of  the  commis.sion  ;  that  the  commissioners  never  made  any  report;  that 
the  commissions  determined  by  the  death  of  King  Henry  the  Eighth  ;  and  that  the 
parliamentary  sanction  given  to  the  Canons  ended  at  the  .same  time.  If  it  were 
necessary  to  determine  this  point,  their  Lordships  (the  judicial  committee  of  the  Privy 
Council)  think  this  argument  might  deserve  serious  consideration,  although  it  is 
contrary  to  the  general  impression  which  has  pre\'ailed  upon  the  subject."  It  is 
conceded  that  the  bishop  is  to  be  satisfied  of  the  identity  of  the  clerk  presented  to  him 
for  institution,  and  of  that  he  is  the  sole  judge.  But  it  is  submitted  that  Gibson  is 
not  borne  out  in  saj'ing  that  literte  commendatitiie  have  anything  to  do  with  institution. 
[Willes,  J.  I  have  heard  Lord  Denman  say  that  Gibson  is  of  very  questionable 
authority  (a).~\  It  bj'  no  means  follows  that  technical  expressions  had  the  same  significa- 
tion at  the  time  that  Dr.  Gibson  wrote  that  they  have  now  :  see  the  judgment  of  the 
court  of  Queen's  [699]  Bench  in  Mason  v.  Lnmhert,  12  Q.  B.  802.  Among  the 
constitutions  of  Stephen  Langton,  who  was  Archbishop  of  Canterbury  in  the  time  of 
King  John,  is  one  intituled  "  De  idoneis  pra?sent<intibus  ad  vacanda  beneficia,"  2  Spel- 
man's  Concilia,  157,  which  provides  as  follows, — "  Pnecipimus  omnibus  patronis 
ecclesiasticum,  .sive  sint  secnlares  personte  sive  regulares  ;  quod  cum  ecclesiasticum 
vacaverit  beneficiam  de  eoium  donatione  viros  idoneos  nobis  pnesentent,  quibus 
morum  honestos  et  literatura  scientia  suttVaguntur ;  sequentes  judicium  rationis, 
nonatl'ectum carnalitatis  :  alioquin  pro  officii  nostii  debito,  de  ecclesiis  vacantibus,  Deum 
habens  pr*  oculis,  ordinabimus."  There  is  no  recognition  here  of  the  right  of  one 
bishop  to  require  from  another  liter*  commendatitise,  which,  if  any  such  existed,  one 
might  expect  to  find  noticed  by  the  archbishop. 

The  learned  counsel  referred  at  considerable  length  to  the  various  Canons  cited  on 
the  part  of  the  defendants,  for  the  purpose  of  shewing  that  the  literse  commendatitiie 
therein  mentioned  did  not  apply  to  clerks  coming  from  another  diocese  for  institution, 
and  insisted  that  the  case  of  Falmi;.i  v.  The  Bi-'ilioj)  of  Feterborough,  1  Leon.  230,  Cro. 
Eliz.  241,  was  an  authority  expressly  in  point. 

[700]  Erle,  C.  J.  The  court  is  much  indebted  to  the  learned  counsel  on  both 
sides  for  the  abundance  of  learning  and  industry  they  have  displayed  in  arguing  this 
case,  and  will  take  a  little  time  for  deliberation. 

Cur.  adv.  vult. 

(a)  The  learned  judge  at  a  subsequent  period  of  the  argument  referred  to  the  case 
of  Crarcn  v.  Sumtcivon,  1  Ad.  &  E.  880,  89-t,  2  X.  &  P.  641,  653,  where  Lord  Denman, 
speaking  of  Bishop  Gibson  says, — "  It  is  needless  to  observe  that  that  writer  is  not  to 
be  considered  as  an  authority."  Mr.  Justice  Willes  went  ou  to  say, — "Lord  Denman, 
however,  seems  at  a  subsequent  period  to  entertain  more  respect  for  the  bishop;  for,  in 
delivering  judgment  in  the  case  of  Tlie  Queenv.  The  Archhislwp  of  Canterbury,  12  Q.  B.  483, 
658,  which  has  been  handed  to  me  by  Mr.  Grant,  he  says, — '  Bishop  Gibson  is  a  most 
remarkable  authority  in  my  opinion  upon  the  subject  [i.e.  the  power  of  the  archbishop 
to  inquire  into  objections  as  to  the  fitness  of  a  bishop  at  the  time  of  confirmation]. 
He  was  assailed  by  one  of  the  most  learned  judges  wdio  ever  sat  in  this  court.  Sir 
Michael  Fostei-,*  as  one  disposed  to  erect  the  Church  into  an  imperium  in  imperio,  a 
sacerdotal  order  which  must  in  time  aljsorb  all  the  other  powers  in  the  state.  Gibson 
wrote  his  invaluable  treatise,  the  great  store-house  of  ecclesiastical  law  ;  and  from  that, 
copying  more  antient  works,  we  derive  all  the  evidence  in  favor  of  this  application. 
Yet  neither  in  that  woi'k  nor  in  the  course  of  any  proceedings  taken  by  him  does  he 
assert  the  existence  at  any  time  of  a  power  in  the  archbishop  to  defeat  by  such  an 
inquiry  as  that  suggested  the  nomination  of  the  Crown." 

*  1735.  In  a  pamphlet  intituled  "  An  examination  of  the  scheme  of  Church  power 
laid  down  in  the  Codex,"  &c.     See  Dodson's  Life  of  Sir  Michael  Foster,  p.  13. 
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Ekle,  C.  J.,   delivered  the  judgment  of  the  court : — In   this  case  there  w:is  a 
demurrer  to  a  plea  of  the  bishop  in  an  action  of  t^)uai'e  impedit.    The  plea  alleges,  that, 
after  the  living  became  vacant,  the  plaintitl'  presented  Mr.  Keid  as  his  clerk  to  the 
bishop,  and  recjuested  him  to  admit,  institute,  and  induct  Mr.  Keid  as  the  plaintiff's 
clerk  ;  that  Mr.  Keid  had  not  been  ordained  by  the  present  or  any  former  bishop  of 
the  diocese  of  lixeter ;  and  at  the  time  Mr.  Keid  was  so  presented  he  was  a  clerk  in 
Holy  Orders,  and  came  from  the  diocese  of  Manchester,  in  which  he  had  been  then 
lately  a  minister  of  the  church  of  England,  and  had  held  a  benefice  and  cure  of  souls, 
and  that  he  was  wholly  unknown  to  the  bishop  (the  present  defendant) ;  that  Mr.  Keid 
applied  to  the  bishop  to  admit,  institute,  and  induct  him,  Init  did  not  bring  or  pi'oduce 
from  the  Bishop  of  Manchester  any  sutticient  testimony  of  his  (the  saifl  Mr.  Keid's) 
"  honest  conversation,  ability,  and  conformity  to  the  ecclesiastical  laws  of  England," 
or  any  such  testimony  as  he  the  said  Bishop  of  J'lxeter  was  bound  and  ought  by  the 
laws  of  England  to  require  and  have  from  the  Bishop  of  Manchester,  hat  brought 
testimony  from  the  .said  last-mentioned  bishop  which  the  Bishop  of  Ivxeter  held  to  be 
and  which  was  not  suthcient  testimony,  according  to  the  laws  ecclesiastical,  of  his, 
Mr.  Keid's,  honest  conversation,  ability,  and  conformity  to  the  ecclesiastical  laws  of 
England,  or  such  testimony  as  the  Bishop  of  Exeter  was  bound  and  ought  to  require 
and  have  and  receive  from  the  [701]  Bishop  of  Manchester ;  that  the  Bishop  of  Exeter 
requiied  further  and  sufficient  testimony  from  the  Bishop  of  Manchester, — of  which 
Mr.  Jicid  h;ul  notice  from  the  Bishop  of  Exetei-.     The  plea  then  averred  that  there- 
upon Mr.  Keid  departed  and  went  away  from  the  Bishop  of  Exeter,  and  never  returned 
to  liim  ;  and  such  fuither  testimony  from  the  Bishop  of  Manchester  was  never  obtained, 
although  a  long  space  of  time  sutticient  to  obtain  it,  and  to  come  again  to  the  Bishop 
of  Exeter,  had  elapsed  Itefore  the  collation  afterwards  mentioned.     The  plea  then 
proceeds  to  say,  that,  after  Mr.  Keid  went  away  from  the  bishop,  he  not  only  never 
received  from  Mr.  Keid,  or  otherwise,  any  suthcient  testimony  from  the  Bishop  of 
Manchester,   or  any  other  testimony  whatever,  of  Mr.  Keid's  honest  conversation, 
ability,  and  conformity  to  the  ecclesiastical  laws  ;  but  that,  in  fact,  before  the  said 
collation,  he  received  from  the  Bishop  of  Manchester,  and  otherwise,  further  testimony, 
from  which  he  believed,  and  had  good  rea.son  for  believing,  that  Mr.  Keid,  while  he 
had  a  cure  of  souls  in  the  diocese  of  Manchester,  had  been  guilty  of  an  attempt  to 
commit  the  offence  of  simony,  by  soliciting  another  clergyman  (who  is  named  in  the 
plea)  to  enter  into  a  simoniacal  contract  about  another  benefice  held  by  Mr.  Keid  ;  an<l 
that  Mr.  l\eid  was  not  a  person  of  honest  convei.sation,  or  a  pei'son  who  confoi-med  to 
the  ecclesiastical  laws,  or  a  fit  or  pro[)er  person  to  be  admittefl  to  the  \acant  living, 
— all  which  he  well  knew.     The  plea  then  concludes  by  stating,  that,  by  reason  of  the 
premises,  the  Bishoji  of  Ivxeter,  after  a  lapse  of  six  months  from  the  living  becoming 
vacant,  collated  the  church  to  his  own  clerk,  and  put  him  into  possession,  as  it  was 
lawful  of  tiie  said  bishop  to  do. 

The  substance  of  this  plea  is,  that,  as  Mr.  Keid  was  a  clerk  coming  from  another 
diocese,  the  bishop  had  a  right  to  demand  from  him  befoi'e  institution  a  tcsti-[702]- 
monial  fiom  the  Bishop  of  Manchester,  as  the  bisho])  of  such  other  diocese  ;  and  that, 
as  Mr.  Keid  failed  to  procure  such  testimonial  within  due  time,  the  bishop  collated 
his  own  clerk,  tiy  lapse.  And  the  only  question  is,  whether  the  bishop  had  a  right 
to  refuse  to  institute,  on  the  gi'ound  that  no  sut'h  testimonial  was  produced.  And  we 
arc  of  opinion  that  he  had  no  such  right,  and  that  therefore  the  plea  is  bad. 

It  should  lie  oliserved  that  the  imputations  in  the  jilea  against  Mi-.  Keid  in  i-cspect 
of  the  Bishop  of  Ivxctcr  having  good  rea.son  to  bcii(!ve,  from  testimony  received  trom 
the  Bisho])  of  Manclu'stcr,  and  otherwise,  that  Mr.  Reid  had  been  guilty  of  an  altenqit 
to  commit  simou}',  and  that  he  was  not  a  person  of  honest  conversation,  or  fit  or  proper 
to  be  admitted  to  the  vacant  living,  arc  not  alleged  sul)stantively  as  causes  for  the 
bisho])'s  refusal  to  institute  :  l)Ut  are  employed  as  mere  illustrations  and  argum('nt<s  in 
support  of  the  allegation  that  Mr.  Keid  did  not  produce  in  due  time  a  sufficient 
testimonial  from  the  Bishop  of  Manchester.  And,  inasmuch,  therefore,  as  these 
averments  are  not  traversable,  they  might  have  l)een  spared.  If  the  l)ishop  li.ad  a 
right  to  re((uire  such  a  testimonial  from  Mr.  \lf\i\,  (here  is  a  sufficient  allegation, 
without  these  averments,  tiiat  it  was  not  duly  produced  :  consci|uently,  a  traverse  of 
them  would  have  been  disallowed,  as  leading  to  an  immaterial  issue. 

The  bishop's  assertion  of  this  light,  or  rather  duty,  ajipeais  to  be  based  on  the 
48th  of  the  Canons  of   1(J03,  the  words  df  which  are  .■uhiptcd   in   his  plea.      Whether 
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the  authority  of  these  Canons  extends  to  such  a  matter  as  this,  was  one  of  the  questions 
raised  on  the  argument  of  this  case,  but  one  which  it  is  unnecessary  for  us  to  decide, 
as,  even  admitting  them  to  be  binding  either  as  prescriptions  to  the  clergy  or  as  declara- 
tions of  the  common  law  of  the  Church  of  England,  we  [703]  should  be  of  opinion, 
that,  according  to  the  true  construction  of  them,  no  such  right  or  duty  is  to  be  derived 
from  their  language  as  that  on  which  the  bishop  relies  in  his  plea. 

The  48th  Canon  is,  that  "  no  curate  or  minister  shall  be  permitted  to  serve  in  any 
place  without  examination  and  admission  of  the  bishop  of  the  diocese  or  ordinary  of 
the  place  having  episcopal  jurisdiction,  in  writing  under  his  hand  and  seal,  having 
respect  to  the  greatness  of  the  cure  and  meetness  of  the  party.  And  the  said  curates 
and  ministers,  if  they  remove  from  one  diocese  into  another,  shall  not  be  by  any  means 
admitted  to  serve  without  testimony  of  the  bishop  of  the  diocese  or  ordinary  of  the 
place  as  aforesaid  whence  they  came,  in  writing,  of  their  honesty,  ability,  and  con- 
formity to  the  ecclesiastical  laws  of  the  Church  of  England.  Nor  any  shall  serve  more 
than  one  church  or  chapel  upon  one  day,  except  that  chapel  be  a  member  of  the  parish 
church  or  united  thereto,  and  unless  the  said  church  or  chapel  where  such  a  minister 
shall  serve  in  two  places  be  not  able,  in  the  judgment  of  the  l>ishop  or  ordinary  as 
aforesaid,  to  maintain  a  curate." 

It  appears  to  ns  that  this  Canon  has  no  application  to  the  institution  of  clerks  to 
livings,  but  only  to  the  service  of  cures  and  in  churches  and  chapels  by  curates  and 
ministers  who  are  not  the  incumbents. 

This  Canon  is  headed  "None  to  be  curates  but  allowed  by  the  bishop:"  and  it  is 
preceded  by  the  47th  Canon,  which  is  headed  "  Absence  of  beneficed  men  to  be 
supplied  by  curates  that  are  allowed  preachers,"  and  by  which  it  is  ordained  that 
"  every  beneficed  man  licensed  by  the  laws  of  this  realm  upon  uigent  occasions  of 
other  service  not  to  reside  on  his  benefice,  shall  cause  his  cure  to  be  supplied  by  a 
curate  that  is  a  sufficient  and  licensed  preacher,  if  the  worth  of  the  benefice  will 
bear  it." 

[704]  "The  licence  to  preach,  to  which  this  canon  refers,"  says  Sir  John  NichoU, 
in  Gatet:  v.  Chatnhcis,  2  Add.  Eccl.  K.  192,  "is  a  distinct  thing  from  the  licence  to  a 
cure,  which  is  the  subject  of  the  4Sth  Canon,  being  (the  first)  a  licence  to  preach 
speciall}',  without  which  ministers  were  forbidden  by  the  49th  Canon  to  expound,  as 
it  is  termed,  i.e.  to  preach,  in  their  own  cures  or  elsewhere,  or  to  do  any  more  than 
read  plainly  and  aptly,  and  without  glossing  or  adding,  the  homilies  (then)  already 
set  forth  or  in  future  to  be  published  by  lawful  authority."  "  It  is  well  known,"  con- 
tinues the  learned  judge,  "  that  such  separate  licences  to  preach  were  in  use  both 
before  and  for  some  time  after  the  Reformation  :  but,  for  the  last  century  or  two,  in 
consequence  of  the  clergy  being  better  educated,  or  for  some  other  reason,  they  have 
fallen  into  desuetude  and  are  now  either  included  in  letters  of  orders  or  in  the  licences 
of  ministers  to  particular  cures." 

Again,  by  the  4Gth  Canon  it  is  ordained  that  every  beneficed  man  not  allowed  to 
be  a  preacher,  shall  procure  sermons  to  be  preached  in  his  cure  once  in  every  month, 
if  his  living,  in  the  judgment  of  the  ordinary,  will  be  able  to  bear  it. 

It  appears,  then,  that  the  two  Canons,  immediately  preceding  the  48th  treat  of 
ser\'ices  performed  for  beneficed  men  by  curates  and  other  ministers.  And  it  should 
seem  that  these  ordinances  lead  properly  to  the  subject  which  we  consider  to  be  that 
of  the  48th  Canon,  viz.  the  qualification  of  those  who  shall  be  permitted  so  to  serve. 
Accordingly,  in  Watson's  Clergyman's  Law,  ch.  31,  p.  376  (of  the  edition  of  1712) 
this  Canon  and  the  47th  in  conjunction  with  it  are  mentioned  as  the  chief  Canons 
which  prescrilje  the  qualification  and  duty  of  curates.  So,  in  Rex  v.  Tlic  Archbishop 
of  Canteihurij  and  the  BUhop  of  London,  15  East,  145,  Lord  Ellenborough  speaks  of  the 
48th  Canon  [705]  as  one  of  the  Canons  for  the  authority  and  duty  of  the  bishop  in 
respect  of  curates,  regarding  that  authority  and  duty  as  standing  on  totally  ditt'erent 
grounds  from  the  authority  and  duty  of  the  bishop  in  respect  of  clerks  presented  to 
him  for  institution  to  a  benefice,  and  which  that  learned  judge  considers  in  an  earlier 
part  of  his  judgment,  speaking  of  the  right  to  institution,  as  "  a  temporal  inheritance 
where  the  patron  is  entitled  to  call  upon  the  ordinary  to  institute  his  clerk,  and  to 
enforce  that  right  by  Quai-e  impedit,  unless  the  bishop  specifically  states  in  his  plea 
some  reasonable  cause  wherefore  the  clerk  presented  is  not  fit."  Again,  in  Gates  v. 
Chambers,  above  cited,  Sir  John  NichoU  regarded  the  4Sth  Canon  as  plainly  having  for 
its  object  the  qualification  of  curates  who  are  engaged  to  take  charge  of  parishes 
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altogether  or  in  part,  though  he  doubted  whether  it  applied  to  the  case  of  one  clergy- 
man officiating  out  of  his  diocese,  for  the  purpose  of  giving  mere  occasional  assistance 
to  another. 

The  Canon  which  really  relates  to  the  authority  and  duty  of  the  bishop  in  respect 
of  clerks  presented  to  him  for  institution,  is  the  39th.  It  is  headed  "Cautions  for 
Institution  of  Ministers  into  Benefices  :  "  and  it  is  in  these  words, — -"No  bishop  shall 
institute  any  to  a  benefice  who  hath  been  ordained  by  any  other  bishop,  except  he 
first  shew  unto  him  his  letters  of  orders,  and  bring  him  a  sufficient  testimony  of  his 
former  good  life  and  behaviour,  if  the  bishop  shall  require  it,  and  lastly,  shall  appear, 
upon  due  examination,  to  be  woithy  of  his  ministry." 

There  can  be  little  doubt  that  the  language  of  this  Canon  has  reference  to  the  case 
of  Palmes  v.  The  Bishop  of  I'eterbawiKjh,  1  Leon.  230,  Cro.  Eliz.  -241,  which  had  occurred 
a  few  years  before,  and  which,  by  some  persons  at  least,  had  been  regarded  as  ha\ing 
decided  that  the  bishop  had  no  right  to  require  a  pre-[706]-sentee  for  institution  to 
shew  his  letters  of  orders  or  to  produce  any  testimonial.  The  object  of  the  Canon 
appears  to  be  to  proclaim  what  the  real  rights  and  duties  of  the  bishop  are  notwith- 
standing that  decision. 

Although  the  roll  of  that  case  has  been  searched,  and  we  have  been  favored  with  a 
copy  of  it,  and  although  we  have  the  two  repoits  of  it  in  Leonard  and  Croke,  it  is  not 
easy  to  find  on  what  ground  the  judgment  proceeded,  or  whether  what  is  reported  to 
have  fallen  from  the  court  was  to  any,  and  what,  extent  the  i-atio  decidendi,  or  whether 
the  case  was  decided  on  a  mere  point  of  pleading.  The  authority  of  the  case,  or  at 
least  of  these  judicial  dicta,  has  been  doubted  by  several  respectable  writers  on 
ecclesiastical  law.  And  it  may  be  questioned  whether  the  Canon  now  under  con- 
sideration does  not  faithfully  declare  the  common  law  of  the  Church,  if  it  be  construed 
as  meaning  that  the  presentee  foi-  institution  must  produce  his  letters  of  orders  or 
give  other  .satisfactory  proof  that  he  has  obtained  them,  and  also  produce  testimonials 
of  his  character,  if  the  bishop  requires  them.  With  respect  to  this  latter  branch  of 
the  Canon,  it  is  certainly  verj'  reasonable  that  the  presentee,  when  a  stranger  to  the 
bishop,  should  produce  some  testimonial  of  his  former  good  life  and  behaviour.  It 
appeals  from  Hodgson's  Instructions  for  the  Clergy,  8th  edit.  p.  31,  that,  among  the 
papers  to  bo  sent  to  the  bishop  by  the  clergyman  who  is  to  be  instituted,  one  should 
be  a  testimonial  by  thiee  beneficed  clergymen, — to  be  countersigned,  if  they  are  not 
beneficed  in  the  bishop's  diocese  to  whom  the  testimonial  is  given,  l)y  the  liishop  of 
the  diocese  in  which  their  benefices  respectively  are  situate — that  the  presentee  has 
been  personally  known  to  them  for  three  years  last  past ;  that  they  have  had  oppor- 
tunities of  obsoiving  his  conduct;  that,  during  the  whole  of  that  time,  they  verily 
believe  that  he  lived  piously,  soberly,  [707]  and  honestly  ;  and  that  they  have  not 
heard  anything  to  the  contrary  thereof,  noi'  that  he  has  at  any  time  held,  wiitten,  or 
taught  anything  contrary  to  the  doctrine  or  discipline  of  the  Church  of  England  ;  and 
etifling  with  an  expiession  of  their  belief  that  he  is,  as  to  his  moral  conduct,  a  person 
worthj'  to  be  admitted  to  the  benefice.  This  is,  in  fact,  the  testimonial,  totidcm 
verbis,  which  the  replication  in  the  present  case  avers  to  have  been  ))roduced  by  Mr] 
Keid  to  the  bishop  of  Exeter. 

We  should  be  sorry  to  decide  anything  in  this  case  which  would  tend  to  dispetisc 
with  the  necessity  of  producing  some  such  testimonial,  or  that  would  enalile  any  one 
who  is  presented  to  a  bishop  for  institution  to  lefuso  to  comply  with  a  requisition  so 
long  established  and  so  reasonable,  and  which,  in  substance,  is  at  all  events  prescribed 
to  the  clergy  by  this  Canon.  But  ncilhci-  the  language  of  the  Canon  nor  the  general 
usage  of  the  prelates,  as  far  as  wo  can  learn,  at  least  in  modern  times,  niakos  it  rcijuisite 
that  the  presentee  who  conies  from  another  diocese  shall  jiroduce  a  testimonial  from 
the  bishop  of  that  diocese, — still  less  a  testimonial  from  him  in  the  language  of  the 
Bishop  of  I'jxeter's  plea  and  the  48th  Canon  "of  honesty,  ability,  and  conformity  to 
the  ecclesiastical  laws." 

All  the  authorities  which  were  cited  in  the  able  and  elaborate  argument  before 
us  in  support  of  such  a  proposition,  a])]iear  to  us,  with  one  exception,  to  be,  like  that 
Canon  itself,  applicable  only  to  the  case  of  non  bcn(^liced  curates,  and  other  ministers 
serving  cures  and  churches  and  chapels  of  which  they  are  not  the  incumbents,  and 
not  to  the  institution  of  clerks  to  benefices.  That  exc(^ption  is,  a  jiassago  in  (libson's 
Codex,  p.  809,  note((;),  adopted  in  Burn's  Kcclosi.astical  Law,  tit.  Benefice,  §  ii., — and 
which  is  in  the  following  words  : — "By  the  .uiticnt  law  of  the  Church,  and  par-[708]- 
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ticularly  of  the  Church  of  England,  the  four  things  in  which  the  bishop  was  to  have 
full  satisfaction,  in  order  to  institution,  wei'e  ^Etas,  seientia,  mores  et  ordo.  And  there 
is  scarce  any  one  thing  which  the  antient  Canons  of  the  Church  more  peremptorily 
forbid  than  the  admitting  clergymen  of  one  diocese  to  exercise  their  functions  in 
another,  without  first  exhibiting  the  letters  testimonial  and  commendatory  of  the 
bishop  by  whom  they  were  ordained.  And  the  constitutions  of  Archbishop  Walter 
and  Archbishop  Arundell  shew  that  the  same  was  the  known  law  of  the  English 
Church,  viz.  that  none  should  be  allowed  to  officiate  (not  so  much  as  a  chaplain  or 
curate)  in  any  diocese,  in  qua  oriundus  sive  ordinatus  uon  fuerit,  nisi  deferat  secum 
literas  commendatitias  diocesani  sui.  If,  then,  this  is  the  common  as  well  as  the  canon 
law  of  the  Church  of  England,  and  is  not  contradicted  by  any  statute,  and  is  a  thing 
most  reasonable  in  itself,  the  judgment  in  the  court  of  K.  B.  33  Eliz.  (Palmes  v.  77ie 
Bisliop  of  Feterhurow/Ji),  that  the  clerk  is  not  bound  to  shew  his  letters  of  orders  or 
missive  to  the  bishop,  and  that  his  not  shewing  them  is  no  good  cause  to  staj'  his 
admittance,  does  certainly  deserve  a  second  consideration." 

It  may  be  observed  that  the  constitutions  of  the  two  archbishops  here  cited  and 
relied  on,  as  to  the  officiating  by  any  one  in  a  diocese  ''  in  qua  oriundus  non  fuerit," 
point  at  a  qualification  not  to  be  found  in  the  Canons  of  1603,  and  which  can  hardly 
be  regarded  by  any  one  at  this  day  as  part  of  the  existing  common  or  canon  law. 
The  circumstance  of  a  man  having  been  born  in  any  particular  diocese  would  surely 
not  be  allowed  now  to  make  any  difference  as  to  his  qualification  for  officiating  there, 
whatever  may  have  been  the  case  in  the  eai'lier  times  of  the  Church :  and  it  may  be 
remarked  that  the  bishop's  plea  in  the  present  case  abandons  this  part  of  the  supposed 
common  law  of  the  [709]  Church  ;  for,  though  it  negatives  Mr.  Reid's  having  been 
ordained  in  the  diocese  of  Exeter,  it  does  not  avei'  that  he  was  not  born  there. 

It  is  further  to  be  considered  how  far  this  supposed  law  of  the  English  Church  is 
consistent  with  the  established  doctrines  of  the  common  law  of  the  land. 

Now,  it  is  said  by  Lord  Coke,  2  Inst.  631,  that,  in  a  Quare  impedit  brought 
against  the  bishop  for  refusal  of  the  clerk,  the  bishop  must  shew  the  cause  of  his 
I'efusal  specially  and  directly  ;  for,  whether  the  cause  thereof  be  spiritual  or  temporal, 
the  examination  of  the  bishop  concludes  not  the  plaintiff' :  and,  if  the  cause  be  temporal, 
and  sufficient  in  law  (which  the  court  must  decide),  the  same  may  be  traversed,  and 
an  issue  joined,  and  tried  by  the  country.  The  law  thus  laid  down  has  never  been 
doubted,  but  it  has  been  regarded  as  indisputable  by  all  subsequent  authorities  :  see 
Watson's  Clergyman's  Law,  ch.  26,  pp.  497,  498  (edition  of  1712),  Comyns's  Digest, 
tit.  Esglise  (I.),  1  Burn's  Ecclesiastical  Law,  163,  tit.  Benefice,  §  3,  1  Bla.  Coram.  390. 

If,  howe\er,  it  be  a  good  cause  of  refusal  that  the  bishop  of  the  diocese  from  which 
the  clei'k  comes  will  not  furnish  him  with  a  testimonial  to  the  bishop  to  whom  the 
clerk  is  presented,  it  is  obvious,  that,  in  such  a  case,  this  right  of  the  patron  to  have 
the  cause  explicitly  stated  why  his  clerk  was  refused  institution,  is  frustrated.  The 
bishop  who  declines  to  give  the  testimonial  must  be  supposed  to  be  influenced  in  so 
doing  by  his  belief  that  the  clerk  is  unworthy  of  the  l)enefice  to  which  he  is  presented, 
either  by  reason  of  want  of  ability,  or  by  reason  of  some  misconduct.  Now,  if  the 
bishop  tleclines  to  give  his  testimonial  on  the  former  ground,  it  is  plain  that  he  is 
prejudging,  without  appeal,  a  question  which  it  is  the  duty  of  the  bishop  to  whom  the 
clerk  is  presented  to  decide  upon  his  own  [710]  examination.  If  the  testimonial  is 
refused  on  the  latter  ground,  it  is  equally  plain  that  this  absolute  refusal  has  the  effect 
of  debarring  the  court  of  the  right  to  decide  whether  the  surmised  misconduct  con- 
stitutes a  sufficient  ground  of  refusal,  and  the  patron  of  the  right  to  have  the  truth 
of  the  alleged  misconduct  tried  by  the  country.  In  other  words,  the  doctrine  laid 
down  by  Lord  Coke  must  be  qualified,  by  adding  to  it,  that  it  is  inapplicable  to  a  case 
where  the  clerk  comes  from  another  diocese,  unless  he  was  originally  ordained  in  that 
in  which  the  living  is  situate.  We  can  find  no  authority  whatever  for  such  a  qualifica- 
tion of  the  law  of  the  land  ;  and  we  do  not  think  it  is  called  for  by  any  principle  of 
good  sense  or  justice. 

On  these  grounds,  we  are  of  opinion  that  the  right  oi'  duty  which  is  the  founda- 
tion of  the  plea,  has  no  legal  existence,  and  that,  consequently,  the  plea  is  bad. 

We  wish  it  to  be  understood  that  nothing  which  has  fallen  from  the  court  is  meant 
to  throw  any  doubt  on  the  doctrine  laid  down  by  Lord  Hardwicke  in  Middlelon  v.  Croft, 
2  Stra.,  2  Atk.  659,  that  the  Canons  of  1603  do  not  bind  the  laity  proprio  vigore,  i.e. 
by  their  own  force  and  authority,  though  there  are  many  provisions  contained  in  them 
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which  are  declaratory  of  theantient  usage  and  law  of  the  Church  received  and  allowed 
here,  which,  in  that  respect,  and  by  virtue  of  such  antient  allowance,  will  hind  the 
laity.  How  far  they  are  to  govern  such  a  case  as  this,  by  reason  of  their  binding  the 
clergy,  is  a  ([uestion  which,  f(jr  the  reasons  above  given,  it  is  unnecessary  to  decide. 
But  we  think  it  right  to  say  that  it  seems  to  us  very  dirticult  to  maintain  that  they 
can  in  any  case  be  binding  on  patrons  of  livings  seeking  to  enforce  their  common-law 
rights. 

Judgment  for  the  plaintiff. 

[711]     Hopkins  v.  Thomas.     Jan.  31st,  1860. 

[S.  C.  29  L.  J.  C.  P.  187 ;  6  Jur.  N.  S.  301 ;  8  W.  E.  262.] 

Bankruptcy  during  the  currency  of  a  quarter  (and  subsequent  certificate)  is  no  bar  to 
an  action  by  a  school-master  for  board  and  tuition  of  the  bankrupt's  son  under  a 
quarterly  contract, —  the  demand  not  being  a  debt  "  not  payable  at  the  time  of  the 
bankruptcy,"  within  s.  172  of  the  12  &  13  Vict.  c.  106,  or  "a  liability  to  pay  money 
upon  a  contingency,"  within  s.  178. 

This  was  an  action  to  recover  the  amount  of  a  school-master's  bill.  The  cause  was 
tried  in  the  Mayor's  Court,  London,  before  the  Common  Serjeant,  the  declaration  being 
in  the  usual  form  of  a  concessit  solvere.  By  his  particulars  the  plaintitf  claimed 
371.  Os.  7d.,  for  five  quarters'  tuition  and  board  of  the  defendant's  son,  from  Michaelmas, 
1857,  to  Christmas,  18-58. 

As  to  121.  -Is.  8d.,  the  defendant  pleaded  a  tender,  and  paid  that  sum  into  court, 
and  as  to  81.  I7s.  9d.  he  pleaded  his  bankruptcy  and  certificate. 

The  only  cpiestion  at  the  trial  was  as  to  this  latter  sum, — the  contract  being  proved 
to  be  a  (juartcrly  contract,  and  the  sum  tendered  being  enough  to  satisfy  the  plaintiff's 
claim  from  Midsummer  to  Christmas,  18-58,  and  the  defendant's  certificate  being 
admitted  to  be  a  bar  to  the  plaintiff's  claim  up  to  Christmas,  1857. 

It  appeared  that  the  petition  upon  which  the  tlefendant  was  adjudicated  bankrupt 
was  filed  on  the  I'Jth  of  March,  18.58,  and  that  he  obtained  his  certificate  on  the  2'Jth 
of  July  :  and  it  was  contended  on  the  part  of  the  defendant  that  his  liability  to  pay 
for  the  quarter  ending  on  the  25th  of  March,  1858,  was  a  liability  to  pay  money  upon 
a  contingency,  for  which  the  plaintitt"  might  have  proved  under  the  fiat,  and  therefore 
that  the  certificate  was  a  bar. 

For  the  plaintitf  it  was  insisted  that  there  was  no  debt  due  until  the  end  of  the 
quarter,  and  conseciuciitly  that  the  certificate  was  no  bar  to  tiiat  portion  of  the  demand. 

The  Common  Serjeant  directed  a  verdict  to  be  entered  for  the  defendant,  reserving 
leave  to  the  plainlill  [712]  to  move  to  enter  a  verdict  for  him  for  81.  17s.  yd.,  if  the 
court  sliould  be  of  opinion  that  the  plaintiff's  claim  (pioad  tiiat  sum  was  not  barred  by 
the  certificate. 

Henry  .lames,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

Robinson,  on  a  subse(|uent  day  in  the  same  term,  shewed  cause.  The  sum  in  (jues- 
tion  was  a  debt  provable  under  the  l72nd  section  of  the  12  &  13  Vict.  c.  106,  which 
enacts  "  that  any  person  who  shall  have  given  credit  to  the  bankrupt  upon  valuable 
consideration  foi-  any  money  or  other  matter  or  thing  whatsoever  which  shall  not  iiavo 
become  payable  when  such  bankrupt  committed  an  act  of  bankruptcy,  and  whether 
such  credit  shall  have  been  given  upon  any  bill,  bond,  note,  or  other  negotiable  sccurit  v, 
or  not,  shall  lie  entitled  to  prove  such  debt,  l)ill,  bond,  note,  or  other  security  as  if  the 
same  was  payable  presently,  and  receive  dividends  cquall}'  with  the  other  creditors, 
deducting  only  thereout  a  rebate  of  interest  for  what  he  shall  so  nn^cive,  at  the  rate 
of  51.  ])er  centum  per  amuun,  to  be  comi)uted  fioni  the  declaration  of  a  dividend  to  the 
time  such  debt  became  payable  according  to  the  terms  ujion  whii'li  it  was  contracted,  " 
— or  it  was  a  contingent  liability  within  the  I  7><th  section,  which  enacts,  "  tli.'it,  if  any 
trailer  who  shall  become  bankru])t  after  tlie  connnciicement  of  this  act  sli;ill  have  con- 
tracted, before  the  filing  of  a  petition  for  adjudication  of  bankruptcy,  a  liahilit}'  to  pay 
money  upon  a  contingency  wliich  shall  not  have  hajjpencd,  and  the  demand  in  respect 
thereof  shall  not  have  been  ascertained  before  the  filing  of  such  petition,  in  every  such 
wise,  if  such  liability  be  not  provable  under  any  other  provision  of  this  act,  the  person 
with  whom  such  liability  has  been  contr.'ictcd  shall  be  admitted  to  cl.um  for  such  sum 
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as  [713]  the  court  shall  think  fit ;  and,  after  the  contingency  shall  have  happened, 
and  the  demand  in  respect  of  such  liability  shall  have  been  ascertained,  he  shall  be 
admitted  to  prove  such  demand,  and  receive  dividends  with  the  other  creditors,  and, 
so  far  as  practicable,  as  if  the  contingency  had  happened  and  the  demand  had  been 
ascertained  before  the  filing  of  such  petition,  Ijut  not  disturbing  former  dividends  ; 
provided  such  person  had  not,  at  the  time  such  liability  was  contracted,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed  :  provided  also,  that,  where  any  such 
claim  shall  not  have,  either  in  whole  or  in  part,  been  converted  into  a  proof  within  six 
months  after  the  filing  of  such  petition,  it  may,  upon  the  application  of  the  assignees, 
at  anj'  time  after  the  expiration  of  such  time,  and  if  the  court  shall  think  fit,  be 
expunged  either  in  whole  or  in  part  from  the  proceedings."  This  was  a  debt  con- 
tracted before,  but  not  payable  until  after  the  bankruptcy  :  but  it  is  a  debt  which 
must  be  paid,  and  one  which  is  susceptible  of  valuation.  [Williams,  J.  Suppose  the 
pupil  were  withdrawn  from  the  school  or  died  in  the  middle  of  a  quarter,  wonld  the 
whole  quarter  be  payable  ]]  No  doubt.  In  Far-slav:  \.  i^cac/orc,  4  East,  438, — where 
it  was  held  that  school-money  for  the  education,  &c.,  of  the  defendant's  son,  payable 
half-yearly,  was  not  a  debt  due  till  the  end  of  the  half-_year,  so  as  to  be  provable  under 
a  commission  of  bankrupt  against  the  parent,  who  became  bankrupt  a  few  days  before 
the  end  of  the  half-j'car,  though  he  had  just  before  his  bankruptcy  taken  his  son  home 
for  the  holidays  ;  the  contract  not  being  thereby  put  an  end  to  ;  and  consequently 
that  the  bankrupt's  certificate  under  the  5  G.  '2,  c.  30,  was  no  bar  to  an  action  against 
him  for  the  half-vear's  education,  &c., — the  decision  proceeded  upon  the  groancl  that 
the  31st  section  of  the  statute  was  confined  to  written  securities.  If  not  a  [714]  debt 
due  within  the  172ncl  section,  this  dead}'  was  a  sum  payable  upon  a  contingency 
within  the  178th  section  of  the  existing  Bankrupt  Act.  The  death  of  either  master 
or  pupil,  or  the  icmoval  of  the  latter,  would  be  a  contingenc\-.  The  case  of  Jraihvrn 
\.  Tucker,  5  Ellis  &  B.  3)^4,  was  decided  upon  its  own  special  circumstances  («). 
[Williams,  J.  In  The  Smith  Slaffonl'ihire  llailmui  Company  v.  Burnnde,  5  Exch.  129, 
G  Railway  Cases,  611,  the  defendant,  a  railway  shareholder,  became  bankrupt  on  the 
8th  of  February,  1848:  on  the  18th  of  the  same  month  a  call  was  made,  and  three 
other  calls  were  subsequently  made  :  on  the  24th  of  April,  the  defendant  obtained  his 
certificate  :  the  assignee  not  having  accepted  the  shares, — it  was  held  that,  the  property 
in  them  continuing  in  the  bankrupt,  the  claim  was  not  barred  by  his  certificate,  in- 
asmuch as  a  debt  clue  in  future  under  the  51st  section  of  the  6  G.  4,  c.  16,  or  as  a  debt 
payable  on  a  contingency  within  the  meaning  of  the  56th  section.]  Xon  constat  that 
any  call  would  be  made  there.  [Williams,  J.  Non  constat  that  the  schoolmaster  or 
the  pupil  will  die  during  a  quarter.]  The  178th  section  contemplates  two  species  of 
contingency, — one,  the  happening  of  a  certain  event,  there  being  no  existing  debt 
until  the  event  happens, — the  other,  the  case  of  a  debt  existing,  ))ut  liable  to  be 
defeated  by  the  happening  of  a  contingency  :  the  former  is  not  within  the  section,  the 
latter  is.  Here,  the  only  contingency  that  could  arise,  is  one  which  would  defeat  the 
claim.  It  is  difficult  to  see  what  description  of  claim  can  satisfy  the  words  of  the 
l78th  section,  if  this  does  not.  [AVilliam,  J.  Servants'  wages.]  There  is  a  special 
provision  in  the  act  for  those  :  12  &  13  Vict.  c.  1 06,  [715]  s.  1 68.  A  liability  on  a 
guarantee  is  susceptible  of  valuation  and  proof, — E.r  parie  Dou-nman,  2  Glyn  &  J.  241  ; 
/7i  re  Willis,  4  Exch.  530.  There  is  no  greater  difiiculty  in  ascertaining  the  value  of 
the  liability  here  than  there  is  in  the  case  of  a  guarantee.  [Erie,  C.  J.  AVhat  is  a 
liability  to  pay  money  which  is  not  a  debt  ?  Williams,  J.  Under  the  56th  section 
of  the  6  G.  4,  c.  16,  which  corresponds  with  the  177th  section  of  the  present  act,  to 
constitute  a  contingency,  the  bankrupt  must  have  contracted  a  debt  before  his  bank- 
ruptcy :  the  object  of  the  178th  section  was,  to  extend  the  former  provisions  to  cases 
of  contingent  liability  where  there  was  no  existing  debt.] 

H.  James,  in  support  of  his  rule.  To  satisfy  the  words  of  the  r72nd  section,  there 
must  be  a  debt  absolutely  due,  payalile  at  a  future  day.  To  call  this  a  present  debt, 
it  must  be  contended  that  the  whole  quarter  was  a  debt  due  on  the  1st  of  January. 
[Erie,  C.  J.  You  need  not  waste  your  strength  on  that  section.]  Boyd  v.  liohim, 
ante,  vol.  v.,  p.  597,  is  almost  identical  with  this  case.  In  July,  1850,  A.  and  B.  gave 
C.  a  guarantee  (continuing)  for  2001.,  for  goods  to  be  supplied  to  D.,  with  a  stipulation 

(a)  And  see  the  decision  in  the  court  of  error  in  a  second  action  between  the  same 
parties  in  respect  of  subsequent  premiums,  1  Ellis,  B.  &  Ellis,  914. 
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that  the  security  should  subsist  "  until  C.  received  a  notice  in  writing  to  the  contrary  :  " 
goods  were  supplied  to  1).  upon  the  faith  of  this  guarantee,  and  a  balance  exceeding 
L'OOl.  was  due  in  respect  thereof :  in  June,  1853,  B.  became  bankrupt,  and  duly 
obtained  his  certificate  :  and  it  was  held  by  the  Exchequer  Chamber, — reversing  the 
judgment  of  this  court,  ante,  vol.  iv.,  p.  749, — that  B.'s  liability  upon  this  guarantee 
was  not  a  "contingent  liability"  within  the  178th  section,  and  consequently  that  his 
certificate  was  no  bar  to  a  claim  in  respect  of  goods  supplierl  to  1).  after  the  bankruptcy 
of  B.  There  is  no  contingency  here.  The  death  of  one  of  the  par-[716]-ties  dui-ing  a 
quarter  is  not  the  sort  of  contingency  which  the  statute  contemplated.  The  contingency 
must  be  in  the  contract  itself,  and  not  a  contingencj'  of  life  or  death.  If  the  pupil 
were  taken  away  during  the  quarter,  perhaps  the  whole  quarter  would  Ijecomc  due  : 
but,  upon  the  facts  here,  nothing  was  due  in  respect  of  the  current  quarter  until  after 
the  bankruptcy.  In  Thomaa  v.  IFiUiams,  1  Ad.  &  E.  68.5,  .3  N.  &  M.  .54.5,  it  was  held, 
that,  if  a  clerk,  being  hired  for  a  year,  continue  in  his  master's  office  after  his  bank- 
ruptcy, and  then  in  the  middle  of  the  year,  by  mutual  consent,  the  contract  is  rescinded, 
upon  an  understanding  that  the  clerk  is  to  be  paid  rateably  for  his  services  during  the 
cin-rent  year,  the  clerk  is  not  barred  by  the  certificate  from  recovering  all  the  wages 
due  from  the  expiration  of  the  year  last  before  the  commission  up  to  the  time  of 
I'escinding, — no  part  of  such  wages  being  provable  under  the  commission.  [Williams,  J. 
This  matter  was  a  good  deal  considered  in  Maples,  App.,  Pepper,  Tlesp.,  18  C.  B.  177. 
Ten  years  ago,  A.  let  to  B.,  as  tenant  from  year  to  year,  premises  adjoining  other 
premises  occupied  by  B.  Al>out  seven  years  ago,  A.  permitted  B.  to  make  a  com- 
munication through  the  party-wall,  and  to  make  other  alterations,  upon  condition  that 
B.  should  at  the  termination  of  his  tenancy,  restore  the  premises  to  their  original  state. 
In  April,  185.5,  B.  became  bankrupt;  and,  on  the  17th  of  May,  B.  gave  notice  to  A. 
that  he  would  deliver  up  possession  of  the  premises,  under  the  12  &  13  Vict.  c.  106, 
s.  145,  the  assignees  having  declined  to  take  them  :  and  it  was  held  that  the  "  damages 
resulting  from  the  non-compliance  with  the  condition  upon  which  the  permission  to 
alter  was  given,"  did  not  constitute  a  "liability  to  pay  money  upon  a  contingency," 
within  s.  178;  and  that  the  condition  or  agreement  above  specified,  to  restore  the 
premises  to  their  pre-[717]-vious  state  was  not  a  condition  or  agreement  within  s.  1 45. 
My  Brother  Willes  there  says, — "  It  is  true  that  the  defendant,  if  he  failed  to  perform 
his  agreement,  might  ho  liable  to  pay  money  in  the  shape  of  damages.  But,  is  that  a 
liability  to  pay  money  upon  a  contingency  .'  Certainly  not.  It  is  not  a  liability  to  pay 
money  until  it  results  in  damages  ;  and  then  it  is  a  liability  to  pay  money  absolutely, 
and  not  upon  any  contingency."]  The  decision  there  turned  upon  the  absolute 
impossibility  of  proving  the  amount  of  repairs  which  would  l)e  necessary  to  be  done 
at  the  end  of  the  term.  At  all  events,  there  could  be  no  proof  here  in  respect  of  the 
six  days  between  the  19th  and  the  25th  of  March. 

Cui'.  adv.  vult. 

Eklk,  C.  J.,  now  delivered  the  judgment  of  the  court  («) : — 

In  this  case  the  f(uestion  was  whether  the  plaintiffs  claim  was  barred  by  the 
defendant's  certificate.  The  facts  were,  that  the  defendant's  son  had  l)cen  placeil  at 
the  plaintirt"s  school,  and  had  continued  there  during  the  quarter  ending  on  the  ■J5th 
of  Alarch,  1S58.  I>y  the  terms  of  the  contract  the  payment  for  that  (piarter  was  not 
due  until  the  quarter-day.  On  the  19th  of  March,  the  petition  for  adjudication  in 
liaiikruptcy  was  filed  under  which  the  cei'tificate  was  obtained.  The  defendant  con- 
tended that  the  liability  to  pay  on  the  25th  of  March,  1858,  if  the  son  continued  at 
the  school  to  that  day,  was  "a  liability  to  pay  money  on  a  contingency"  within  the 
178th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  i^tj  13  Vict.  c.  106, 
and  that  the  plaintifi'  might  have  proved  under  the  fiat  for  his  dem.ind,  and  so  the 
certificate  was  a  bar.  But  we  arc  [718]  of  the  contrary  opinion.  Until  the  25th  of 
March,  no  debt  was  due.  On  the  19th  of  March  the  contract  was  not  jjut  an  end  to 
l)y  the  bankiuptcy  :  and,  if  the  plaintifi'  had  sent  the  son  away  from  the  school,  he 
would  not  have  had  a  right  to  recover  for  the  ])ortion  of  the  ([U.^rtor  then  elapsed. 
N\'hcrc  a  plaint  ill'  had  contracted  to  serve  a  defendant  as  clerk,  for  wages  ])ayablc 
yearly,  and  during  the  service  the  defendant  became  b.ankrupt,  and  the  ])laintitl'  con- 
tinued in  the  service  afterwards,  and    then    the  contract  was  dissolved    by  mutual 

(a)  The  judges  present  at  the  argument  were,  Erie,  C.  J.,  'Williams,  J.,  Crowder,  J., 
and  Willes,  J. 
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consent,  it  was  decided  that  the  contract  was  not  put  an  end  to  by  the  bankruptcy  ; 
that,  at  the  date  of  the  bankruptcy,  nothing  was  due  for  the  current  year ;  that 
therefore  the  plaintiflf  could  not  recover  for  his  service  during  the  year  up  to  the 
time  of  the  dissolution  of  the  contract,  as  well  Ijefore  as  after  the  bankruptcy  ;  and 
that  the  certificate  was  no  bar, — Thomas  v.  irUUaim,  1  Ad.  &  E.  68.5,  3  X.  &  M.  545. 
It  is  clear,  that,  in  the  present  case,  there  was  no  debt  payable  in  future,  or  on  a 
contingency,  at  the  time  of  the  defendant's  bankruptcy  :  and  we  are  of  opinion  that 
there  was  no  liability  within  the  meaning  of  the  178th  section,  though  there  was 
a  contract  to  pa\-  if  the  contract  was  continued  until  that  day.  No  case  was  cited 
shewing  that  the  178th  section  had  ever  been  held  applicable  in  such  a  case;  and, 
although  the  section  has  undergone  much  discussion  in  all  the  courts,  no  judicial 
opinion  has  been  found  which  supports  the  defendant's  case.  Our  judgment,  there- 
fore, is  for  the  plaintift'. 
Rule  absolute. 


[719]     Stukes  v.  Twynam  and  Another.     July  8th,  1859. 

[S.  C.  30  L.  J.  C.  P.  8.] 

The  trade-assignee  under  a  fiat  in  bankruptcy  is  not  personally  liable  to  the  messenger 
for  work  done  in  his  time,  unless  there  is  either  an  express  contract  or  an  express 
employment  of  the  messenger  by  the  trade-assignee. 

This  was  an  action  by  a  messenger  of  the  court  of  bankruptcy  against  trade- 
assignees  under  a  fiat  against  one  A\'ebb,  for  fees  and  expenses  necessarily  incurred  by 
the  plaintiff"  in  the  execution  of  his  duty. 

The  particulars  indorsed  on  the  writ  were  as  follows: — "361.  3s.  3d.,  the  amount 
of  plaintiff's  taxed  bill  of  costs  as  messenger  of  Her  Majesty's  court  of  bankruptcy,  in 
the  matter  of  Edmund  Webb,  a  bankrupt.  The  full  particulars  have  aheady  been 
delivered.  The  plaintiff'  claims  the  like  amount  for  work,  labor,  and  materials,  and 
for  money  paid,  and  upon  accounts  stated." 

The  declaration  was  in  the  common  form :  the  defendants  pleaded  never  indebted. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  in  London  in  Easter 
Term,  1859.  The  plaintiff'  having  given  his  evidence,  the  learned  judge  asked  the 
plaintiff's  counsel  whether  he  was  in  a  condition  to  prove  a  special  contract  on  the 
part  of  the  defend.ants  to  pay  the  plaintiff'  his  charges ;  whereupon  the  plaintifl''s 
counsel  stated  that  he  was  prepai-ed  to  prove  that  the  defendants  had  continually 
given  to  the  plaintiff"  directions  as  to  the  course  he  was  to  pursue  and  the  property  he 
was  to  seize.     Ultimately  the  following  admis.sions  were  made  between  the  counsel : — 

"  That  the  plaintiff  had  acted  as  messenger  under  the  direction  of  the  defendants 
as  trade-assignees,  but  they  (the  defendants)  only  did  what  was  requisite  and  proper 
in  discharge  of  their  duty  ;  that  the  defendants  had  paid  over  all  the  moneys  they 
had  received  (781.)  to  the  otticial  assignee  ;  and  that  there  were  no  assets  in  the  hands 
of  the  official  assignee  at  the  commence-[720]-ment  of  this  suit,  beyond  what  was 
sufficient  to  pay  the  petitioning-creditor's  costs, — 171.  8s.  6d.  only  being  in  hand." 

The  learned  judge  thereupon  observed  that  the  question  resolved  itself  into  one 
of  law,  and  he  directed  a  verdict  for  the  plaintiff",  reserving  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  there  was  no  evidence 
to  go  to  a  jury  in  support  of  the  plaintiff's  claim. 

Manisty,  Q.  C,  in  Easter  Term,  1859,  accordingly  obtained  a  rule  nisi  to  enter  a 
nonsuit,  contending,  upon  the  authority  of  Hamher  v.  Hall,  10  C.  B.  780,  that  the 
trade-assignees,  who,  under  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict, 
c.  106,  were  precluded  from  the  possession  of  any  part  of  the  bankrupt's  estate,  were 
not  liable  for  the  messenger's  expenses,  in  the  absence  of  any  express  contract. 
[Willes,  J.,  referred  to  BoIiMti  v.  Jonassohn,  8  Scott,  N.  R.  35,  7  M.  &  G.  351.] 

Skinner,  Q.  C,  and  Plenry  James,  in  Trinity  Term,  shewed  cause.  The  case  of 
Hamher  v.  Hall,  10  C.  B.  780, — which  arose  under  the  insolvent  debtors  acts,  5  &  6 
Vict.  c.  116,  s.  1,  and  7  &  8  Vict.  c.  96,  s.  4, — is  said  to  have  decided  that  the  trade- 
assignee  of  the  petitioner  is  not  pei'sonally  liable  for  the  messenger's  fees  and  expenses, 
in  the  absence  of  an  express  contract.     But  the  judgment  shews  that  that  is  not  quite 
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accurate,' but  that  he  may  be  liable  upon  a  contract  to  be  implied  from  his  acts  and 
conduct.  In  that  case  there  was  no  inteiference  whatever  on  the  part  of  the  trade- 
assignee  :  here  the  defendant  did  interfere.  [Byles,  J.  The  rule  is  well  stated  by 
Jervis,  C.  J.,  in  that  case.  The  costs  of  prosecuting  the  petition  are  cast  upon  the 
petitioning-creditor  in  the  first  instance  :  beyond  that,  [721]  the  statute  seems  to 
make  no  special  provision.]  The  moment  the  trade-assignees  are  appointed,  they  have 
the  sole  control  over  the  bankrupt's  estate.  They  are  obliged  to  pay  evcrj^  one  else  : 
why  not  the  messenger  ?  [Erie,  C.  J.  Do  you  say  that  the  trade-assignees  are  bound 
to  pay  out  of  their  own  pockets,  where  the  estate  yields  no  funds  1]  Yes.  The 
messenger  has  no  otlicial  duty  after  the  appointment  of  the  trade-assignees.  By  the 
23rd  section  of  the  17  &  18  Vict.  c.  119,  it  is  provided,  that,  "after  the  appointment 
of  an  official  assignee  to  act  in  any  bankruptcy,  and  before  the  choice  of  assignees 
by  the  creditors,  the  messenger  shall  follow  the  instructions  of  the  official  assignee, 
subject  to  the  directions  and  control  of  the  court,  with  respect  to  the  taking  possession 
of  any  part  of  the  defendant's  estate  or  effects  of  which  the  messenger  shall  not  have 
then  already  taken  possession,  and  the  keeping  possession  of  any  part  thereof  of  which 
he  shall  then  already  have  taken  or  shall  at  any  time  thereafter  take  possession." 
[Erie,  C.  J.  Not  a  word  as  to  who  shall  pay  him.]  In  Hobson  v.  Joiiassohn,  8  Scott, 
N.  R.  35,  7  M.  &  G.  3.51,  it  was  held  that  the  assignees  are  not  bound  to  continue 
the  services  of  a  messenger  appointed  by  the  commissioner :  Tindal,  C.  J.,  saying, — 
"  The  law  having  vested  in  the  assignees  the  property  in  the  goods,  it  would  be 
singular  indeed  if  they  had  not  authority  to  appoint  a  person  in  whom  they  could 
ha\e  confidence  to  take  care  of  them."  In  Hamhcr  v.  Purser,  2  C.  &  M.  '209,  in  an 
action  by  a  messenger  against  the  sole  assignee  of  a  commission  of  banki-upt  under  the 
C  Ct.  4,  c.  16,  for  the  costs  of  advertizing  a  meeting  of  creditors,  and  for  the  hire  of 
the  room  in  which  the  meeting  was  held, — it  was  held  that  it  was  not  necessary  for 
iiim  to  prove  an  employment  l)y  the  assignee,  nor  any  express  recognition  of  him  as 
messenger,  as  the  fact  of  his  having  acted  as  mes-['722]-senger,  and  of  the  expenses 
l)eing  incurred,  must  have  been  known  to  the  assignee.  Lord  Lyndhurst,  C.  B., 
there  .sa3's, — "The  assignee  must  have  been  cognizant  of  what  was  done  by  the 
plaintiff"  as  messenger ;  and  the  taxation  shews  that  these  expenses  were  properly 
incurred."  Bayley,  J.,  says, — "the  assignee  is  liable  for  costs  necessarily  incurred; 
and  the  acts  in  respect  of  which  the  plaintiff  claims  must  of  necessity  have  lieen  done. 
They  must  also  have  been  within  the  knowledge  of  the  assignee  ;  and,  if  ho  did  not 
prohibit  the  messenger  from  incurring  them,  he  is  liable."  And  Gurncy,  B.,  adds, — 
"These  were  necessary  expenses,  and  the  assignee  must  have  known  of  them." 
[Willes,  J.  That  was  under  the  old  .system,  where  the  trade  a.ssignees  had  the  sole 
control  and  disposal  of  the  bankrupt's  estate.  Byles,  J.  What  implied  contract  do 
you  rely  on  here?]  In  Hamhcr  v.  Fvrscr,  the  mere  not  restraining  the  messenger, — 
the  acquiescence  in  his  beneficial  exertion.s, — was  held  to  be  enough  to  raise  an 
implied  contiact  on  the  pait  of  the  assignee  to  pay  him.  Here,  the  admissions  shew 
something  more  ;  they  shew  that  the  messenger  acted  under  the  direction  of  the 
defendants,  am]  that  money  came  to  their  hands  more  than  sufficient  to  jwiy  the 
messenger's  demand.  [Willes,  J.  In  A'./'  pdrte  llartop,  9  Ves.  109,  assignees  were 
ordered  to  reimburse  the  messenger  the  expenses  incurred  by  him  subsequently  to 
the  choice  of  a.ssignees.  I  Hunrood  v.  Feltmi,  3  B.  ifc  C.  43,  4  D.  S:  K.  621,  decided 
that  the  assignee  is  not  liable  to  the  messenger  for  fees  duo  to  him  befoi'c  the  choice 
of  assignees.  The  oftii'ial  assignee  is  piotected  from  liability  by  s.  41.  [Kile,  C.  J. 
Before  the  institution  of  oHicial  assignees,  the  court  of  l)ankruptcy  exercised  its 
functions  through  the  messenger.  When  the  tra<le-assignees  are  chosen,  that  portion 
of  the  court's  duty  ceases.  There  is  no  ncces-[723]-sity  for  a  messenger,  except  to 
take  possession  of  the  baiikru])t's  estate  in  aid  of  the  assignees.]  The  trade-assignees 
arc  mere  trustees  for  the  cieditors.  The  l.^Oth,  151st,  lu2nd,  and  153rd  sections 
point  out  the  things  as  to  which  the  trade-as.signeo  must  receive  the  directions  of  the 
court.  Except  as  to  these,  the  trade-assignees  are  altogether  unconti'ollcd.  For  all 
that  is  mateiial  here,  there  is  no  diU'crence  l)etweon  the  |)rovisions  of  the  statute  upon 
which  the  case  of  Ilfuiihcr  v.  J'lirsrr  was  dcci(l(^d  (6  (1.  4,  c.  16),  and  tiiat  now  in  force. 
[W  illos,  J.  Having  an  admission  of  an  employment  of  the  messenger  by  the  trade- 
assignees,  you  need  not  rely  upon  Ilnwhcr  v.  Purser :  nor  need  you  distinguish  Ihiinh^r 
V.  I/alL]  It  is  quite  immaterial  in  whom  the  property  is  vested.  The  messenger 
having  been  employed  by  the  defendants,  the  expenses  in  question  having  been  properly 
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and  necessarily  incurred,  and  the  messenger  being  without  remedy  against  any  one 
else,  it  is  submitted  the  action  is  properly  brought  against  the  trade-assignees. 

Manisty,  Q.  C,  and  Garth,  in  support  of  the  rule.  The  appointment  of  the  mes- 
senger and  the  seizure  of  the  property  by  him  took  place  before  the  appointment  of 
the  defendants  as  trade-assignees.  The  messenger,  unless  removed,  continues  to  exer- 
cise his  functions  throughout  the  whole  of  the  proceedings.  [Erie,  C.  J.  In  practice, 
no  doubt,  it  is  usual  for  the  assignees  to  continue  the  services  of  the  messenger.  But 
they  may,  it  seems,  remove  him  and  put  another  person  in  his  place :  Rohson  v. 
Jmmssohn,  8  Scott,  N.  R.  35,  7  M.  &  G.  351.  If  the  trade-assignees  remove  the 
messenger,  and  appoint  a  person  of  their  own  selection,  they  must  pay  him.  If  so, 
I  do  not  see  why  they  should  not  pay  the  messenger  originally  appointed,  if  they 
avail  themselves  of  his  subsequent  services.  The  [724]  messenger  is  the  officer  of  the 
court  up  to  the  appointment  of  assignees.  But,  when  there  is  some  one  in  whom  the 
estate  vests,  is  not  the  messenger  there  in  the  character  of  servant  to  the  owner  of 
the  estate?]  That  would  apply  to  the  official  assignee,  in  whom  the  property  vests 
until  the  appointment  of  the  trade-assignees.  There  is  no  difference  between  the 
official  and  the  trade-assignees,  except  that  the  former  holds  the  purse.  Unless  the 
court  is  prepared  to  say  that  Hamher  v.  Hall,  is  not  law,  the  defendant  cannot  be 
held  liable  in  this  case.  There,  there  was  a  direct  notice  to  the  trade-assignee  that 
the  messenger  would  look  to  him  for  payment ;  and,  although  he  still  allowed  the 
messenger  to  continue  to  act,  he  was  held  not  to  be  personally  liable.  [Willes,  J.  In 
that  case,  Gresswell,  J.,  assumes  that  nothing  was  done  by  the  messenger  under  the 
authority  of  the  trade-assignee.  Here,  the  trade-assignees  knew  of  and  assented  to  all 
that  had  been  done  by  the  messenger.  That  is  the  distinction  between  the  two  cases.] 
By  the  134th  of  the  bankruptcy  rules, — Arch.  B.  L.  619, — the  official  assignee  may 
require  the  trade-assignees  to  pay  into  the  Bank  of  England  every  farthing  they  receive. 
The  trade-assignee  is  but  the  creature  of  the  court.  [Willes,  J.  He  is  the  representa- 
tive of  the  body  of  creditors,  for  whom  the  messenger  acts.]  If  the  defendants  as 
assignees  did  no  more  than  their  duty,  they  are,  upon  the  authority  of  Hambcr  v.  HaU, 
absolved  from  all  responsiljility.  In  a  case  of  Cooper  v.  Headley  and  Grecnacre,  GuiUlhall 
Sittings  after  Hilary  Term,  1657,  where  a  similar  action  was  brought,  the  Lord  Chief 
Baron  nonsuited  the  plaintiff  on  the  ground  that  no  special  contract  on  the  part  of  the 
trade-assignees  to  pay  the  messenger's  expenses  was  proved  ;  and,  although  there  was 
evidence  that  one  of  the  assignees  knew  of  the  fact  of  the  plaintift"s  man  having 
carried  [725]  on  the  bankrupt's  business  (a  brewery)  for  the  benefit  of  the  estate,  and 
that  he  sanctioned  it,  inasmuch  as  the  supply  of  malt  for  the  purpose  had  been  obtained 
from  him,  his  Lordship  refused  to  allow  the  record  to  be  amended  by  striking  out  the 
name  of  the  other  defendant. 

Erle,  C.  J.  This  case  involves  a  question  of  considerable  public  importance  in  the  ad- 
ministration of  the  bankruptlaws,andtherefore  we  will  take  time  to  considerour  judgment. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

We  are  of  opinion  that  the  rule  in  this  case  must  be  discharged. 

It  appears  from  the  case  of  Hamher  v.  Purser,  2  C.  &  M.  209,  that,  before  the 
institution  of  official  assignees,  the  mere  knowledge  on  the  part  of  the  ti-ade-assignees 
that  the  messenger  was  employed  for  the  benefit  of  the  estate  after  their  appointment, 
would  be  sufficient  evidence  of  an  implied  promise  by  them  to  pay  him. 

But,  since  the  custody  and  possession  of  the  bankrupt's  estate  has  been  vested  in 
the  official  assignees,  tlie  mere  relative  position  of  trade-assignees  and  messenger  will 
no  longer  suffice  to  create  a  liability  in  the  trade-assignees,  without  an  express  promise 
to  pay,  or  an  express  employment  of  the  messenger ;  for,  the  messenger,  in  receiving 
the  propei'ty,  and  taking  care  of  it,  prima  facie  represents  the  official  assignee.  So 
this  court  held  in  Hamlier  v.  Hall,  IOC  B.  780.  But  in  that  case  the  marginal  note 
goes  beyond  the  judgment.  The  effect  of  the  judgment  of  the  court  is,  that  the 
trade-assignee  is  not  liable  to  the  messenger  for  [726]  work  done  in  the  time  of  the 
trade-assignee,  unless  there  were  either  an  express  contract  or  an  express  employment 
by  the  trade-assignee. 

There  was  here  evidence  to  go  to  the  jury  of  an  express  employment  of  the 
plantift'  by  the  defendants,  and  therefore  the  rule  must  be  discharged. 

Rule  discharged  (a). 

(«)  See  Bunoood  v.  Kant,  2  C.  &  P.  123,  Ex  parte  Burwood,  2  Glyn  &  J.  70. 
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Warne  r.  Hill.     Jan.  30th,  1860. 

[S.  C.  29  L.  J.  C.  P.  201  ;  6  Jur.  N.  S.  959.] 

A  cause  being  called  on  at  the  Assizes,  the  plaintiff,  in  consequence  of  some  misappre- 
hension on  his  part  as  to  the  order  in  which  the  judge  had  proposed  to  take  the 
list,  was  absent :  the  defendant  was  present  with  his  counsel,  and,  after  some  delay, 
a  nonsuit  was  entered.  It  being  subsequently  discovered  that  the  jury  had  not 
been  sworn,  the  judge  (the  defendant  having  gone  away)  directed  that  the  entry 
of  the  nonsuit  should  be  expunged,  and  the  cause  struck  otit.  Upon  an  application 
by  the  defendant  for  the  costs  of  the  day,  the  court, — thinking  that  both  parties 
were  in  default, — directed  that  the  costs  oi  the  day  and  of  the  motion  should  be  costs 
in  the  cause. 

This  was  an  action  against  an  attorney  for  alleged  negligence.  The  cause  was 
entered  for  trial  at  the  last  Summer  Assizes  at  Croydon,  and  was  called  on  at  the 
sitting  of  the  court  at  9  o'clock  on  the  morning  of  the  ISth  of  August:  but,  in  con- 
se((uence  of  some  misunderstanding  as  to  the  judge's  arrangement  of  the  course  of 
business,  neither  the  plaintiff  nor  his  counsel  or  attorney  or  witnesses  appeared.  The 
defendant  was  present  with  his  counsel.  After  waiting  a  few  minutes,  and  the 
plaintiff  not  appearing,  the  learned  judge  directed  a  nonsuit  to  be  entered,  which 
was  accordingly  done.  The  defendant  with  his  witnesses  then  left  the  court,  and 
returned  to  town. 

Shortly  afterwards  the  plaintiff  came  into  court,  when  it  was  for  the  first  time 
discovei'cd  that  the  jury  had  not  been  swoin.  The  judge  thereupon,  after  some 
(727]  delay,  to  give  the  defendant  a  chance  of  appearing,  ordered,  that,  instead  of  a 
nonsuit,  the  cause  should  be  struck  out. 

The  defendant  claimed,  under  these  circumstances,  to  be  entitled  to  the  costs  of 
the  day  ;  but  the  master  declined  to  tax  them  without  the  order  of  the  court. 

Parry,  Serjt.,  on  a  former  day  in  this  teira,  obtained  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  the  master  should  not  be  at  liberty  to  tax  and  allow  the 
defendant  his  costs  of  the  dav.  He  referred  to  Archbold's  Practice,  10th  edit.  pp. 
1399,  1424. 

Prentice  and  Pearce  now  shewed  cause.  The  defendant  is  not  entitled  to  any 
costs.  He  ought  to  have  taken  care  that  the  jury  were  sworn.  Sleeman  v.  The 
Cojfer-Minar.'i  <if  England,  b  D.  &  L.  1-51,  shews  that  the  court  has  a  discretion  with 
regard  to  these  costs ;  and,  the  defendant  himself  being  in  fault  here  in  not  seeing 
that  the  jury  were  sworn  before  asking  for  a  nonsuit,  the  court  will  not  exercise  its 
discretion  in  his  favour.  In  Pope  v.  Fkmimj,  5  Exch.  249,  a  plaintiil'  having  entered 
his  cause  on  the  commission  day  for  trial  at  the  Assizes,  on  the  following 
day  caused  it  to  be  called  on  out  of  its  turn,  in  order  that  a  witness  might  be 
called  on  his  subpo/na :  that  was  accordingly  done,  and,  the  witness  not  apjiearing, 
the  plaintiir  withrlrew  the  leeord,  having  been  told  by  the  judge's  clerk  that  he  miglit 
re-enter  it  before  12  o'clock:  the  defendant  then  delivered  a  ne  recipiatur,  on  the 
ground  that  a  record  could  not  be  entered  after  the  sitting  of  the  court ;  and  the 
judge  so  ruled  :  the  witness  afterwards  came  into  court,  and  the  plaintiil'  tlien  offeicd 
to  try,  or  that  the  cause  should  st;uid  at  the  bottom  of  tin;  list,  but  the  defendant 
refused  :  it  was  held  that  the  defendant  was  not  entitled  to  the  costs  of  the  day,  [728] 
since  it  was  through  his  own  default  that  the  cause  was  not  tried. 

Parry,  Serjt.,  and  Murray,  were  called  u|)on  to  support  the  rule.  The  (|uestion  is, 
who  was  in  default  on  the  morning  of  the  18th  of  August,  the  pl.iintitl  or  the  defen- 
dant. The  defendant  having  got  a  rule  under  the  99tli  section  of  the  Common  Law 
Procedure  Act,  18.")2(((),  the  master  declined  to  tax  his  costs,  but  referreil  the  matter 
to  the  court.  [Willes,  J.  The  99th  section  does  nothing  more  than  alter  the  form 
of  the  rule.]  In  Allott  v.  BeurcruJ'l,  4  1).  &  L.  327,  it  was  held  that  a  dcfcTidant  is 
entitled  to  move  for  judgment  as  in  a  case  of  a  nonsuit, — for  which  this  proceeding 
is  a  substitute, — although  the  cause,'  on  being  called  on  for  trial,  was  struck  out  of 

(a)  Which  enacts  that  "a  rule  for  costs  of  the?  day  for  not  pioceeding  to  tiial 
pursuant  to  notice,  or  not  countermanding  in  sullicient  time,  may  he  drawn  up  on 
aftidavit,  without  motion." 

C.  P.  XIX.— 32* 
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the  list  in  consequence  of  neither  plaintiff  nor  defendant  appearing.  Parke,  B.,  there 
said  :  "  The  plaintiff'  has  not  proceeded  to  trial  according  to  the  course  and  practice 
of  the  court,  but  has  been  guilty  of  default ;  and  the  defendant  might  either  have 
instructed  counsel  to  appear  and  have  the  plaintiff' called,  or  he  might,  as  he  has  done, 
apply  to  this  court  for  judgment  as  in  case  of  a  nonsuit.  The  affidavit,  however, 
discloses  a  sufficient  excuse  to  induce  us  to  discharge  the  rule  on  a  peremptory  under- 
taking. If  the  defendant  can  shew  by  affidavit  that  any  costs  of  the  day  have  been 
incurred  in  consequence  of  the  default,  he  ought  to  have  them."  [Williams,  J. 
Morgan  v.  Fernijhough,  1 1  Exch.  205,  luther  shakes  that  case.  It  was  there  held  that 
a  defendant  is  not  entitled  to  the  costs  of  the  day  for  not  proceeding  to  trial  pursuant 
to  notice,  wheie  no  one  appeared  on  his  [729]  behalf  when  the  case  was  called  on. 
Pollock,  C.  B.,  in  giving  judgment,  says  :  "  A  case  was  cited  by  the  defendant's 
counsel  of  AUott  v.  Bearcroft,  on  which  I  remarked  during  the  argument  that  the 
(juestion  whether  the  party  was  entitled  to  costs  was  not  then  before  the  court :  and 
what  the  learned  judge  is  reported  to  have  said,  namely,  that,  if  the  defendant  could 
shew  that  any  costs  of  the  day  have  been  incurred  in  consequence  of  that  default,  he 
ought  to  have  them,  could  hardly  be  taken  to  have  reference  to  a  ease  in  which  the 
default  was  one  in  which  the  defendant  himself  participated."]  In  Powell  v.  James, 
12  M.  &  W.  100,  it  was  held  to  be  sufficient  for  the  affidavit  on  a  rule  for  costs  of  the 
day  for  not  proceeding  to  trial,  to  shew  a  default  in  not  proceeding  to  trial,  pursuant 
to  notice,  and  not  countermanding  in  due  time,  and  that  it  need  not  shew  that  costs 
have  actually  been  incurred  by  the  defendant.  The  present  case  is  distinguishable 
from  Morgan  v.  Feriii/lwugh,  because  here  the  defendant  was  ready  to  try,  and  all  the 
expenses  of  a  trial  had  been  incurred. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  think  there 
is  no  strict  right  in  the  defendant  to  the  costs  he  claims,  but  that  the  matter  is 
entirely  in  our  discretion.  It  is  contended  that  the  defendant  ought  to  be  in  the 
same  position  as  if  he  had  obtained  a  nonsuit.  But  he  has  not  got  a  nonsuit ;  and  his 
failure  arises  from  his  own  neglect  to  see  that  the  jury  were  properly  sworn.  I  do 
not  find  that  any  blame  is  attributable  to  either  of  the  parties :  the  plaintilf's  absence 
was  owing  to  a  misapprehension  of  what  the  judge  had  said  on  the  previous  day  as  to 
the  course  of  business.  There  was  some  degree  of  default  on  both  sides  ;  and  I  think 
the  justice  of  the  case  will  [730]  be  met  by  discharging  this  rule,  and  directing  that 
the  costs  of  the  day  and  of  this  rule  shoukl  be  costs  in  the  cause. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  I  think  the  law  was  correctly 
stated  ]>y  Parke,  B.,  in  AUott  v.  Bearcroft,  4  D.  &  L.  327  ;  and  I  think  there  is  nothing 
in  the  decision  in  Morgan  v.  Ferni/hoitgh,  11  Exch.  205, — where  it  was  held  that  a 
defendant  cannot  come  to  the  court  and  ask  for  costs  which  result  from  his  own 
neglect, — to  shake  that  dictum.  Taking,  then,  the  law  to  be  as  laid  down  by 
Parke,  B.,  in  AUott  v.  Bearcroft,  the  plaintiff'  in  this  case  failing  to  appear  when  the 
cause  was  called  on,  it  was  competent  to  the  defendant  to  pursue  one  of  two  courses  : 
either  he  might  have  got  the  cause  struck  out,  and  then  come  to  the  court  and  asked 
for  costs  of  the  day,  or  he  might  have  insisted  upon  a  nonsuit.  If  he  adopted  the 
latter  course,  it  was  incumbent  on  him  to  see  that  all  things  were  regular.  Here,  the 
defendant  was  not  in  a  situation  to  ask  for  a  nonsuit,  because  the  jury  were  not  sworn. 
I  therefore  think  that  the  observation  of  Pollock,  C.  B.,  in  Morgan  v.  Ferngho^tgh 
applies  here,  viz.  that,  if  the  defendant  had  exerci.sed  due  care  in  the  matter,  the  costs 
of  the  day  would  not  have  been  thrown  away,  but  that  the  defendant  might  have  had 
a  nonsuit  entered,  with  the  usual  consequences  attendant  thereon.  On  the  other  hand, 
it  is  impossible  not  to  see  that  the  plaintiff  was  also  in  default.  Although  he  swears 
that  he  understood  the  learned  judge  to  have  intimated  on  the  previous  day  that  he 
would  not  take  common  jury  causes  on  the  morrow,  I  think  he  must  have  lalioured 
under  .some  misapprehension  as  to  what  passed  ;  for,  if  any  such  announcement  had 
been  made,  the  learned  judge  would  not  have  adopted  the  course  he  did.  Both 
parties,  therefore,  being  in  some  [731]  degree  in  fault,  I  think  justice  will  be  done  by 
discharging  this  rule  upon  the  terms  mentioned  by  my  Lord. 

WiLLES,  J.,  and  Keating,  J.,  concurring, 

Rule  discharged  accordingly. 
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George  Collins  Hoi'Nsell,  an  Infant,  uy  Herbert  Eustace  Hounsell,  his 
Next  Fiiend,  i:  SiR  John  Henry  Greville  Smyth,  Bart.,  and  Others. 
Feb.  1st,  1860. 

[S.  C.  29  L.  J.  C.  P.  203  ;  1  I..  T.  440  ;  6  Jiir.  N.  S.  897  ;  S  W.  R.  277.  Followed, 
Binks  V.  South  Voi-hhire  Railway,  1864,  3  B.  &  S.  2.52.  Referred  to,  hulenminr  v. 
Dame>',  1866-67,  L.  R.  1  C.  P.  28.5  ;  L.  R.  2  C.  P.  311  ;  Jmiktii  v.  JFulker,  [1910] 
1  K.  B.  199  ;  [1911]  A.  C.  10.     Adopted,  Latham  v.  Johnson,  [1913]  1  K.  B.  404.] 

An  owner  of  land  is  under  no  legal  obligation  to  fence  an  excavation  therein,  unless 
it  is  made  so  near  to  a  public  road  or  way  as  to  constitute  a  public  nuisance. — A 
declaration  stated  that  the  defendants  were  seised  of  certain  waste  land  upon  which 
was  a  quarry  that  was  worked  by  a  certain  person  subject  to  the  payment  of  certain 
royalties  to  the  defendants  ;  that  the  waste-land  upon  which  the  quarry  was  situate 
was  uninclosed  and  open  to  the  public,  and  that  all  persons  having  occasion  to  pass 
over  the  waste  had  been  used  and  accustomed  to  go  upon  and  across  the  same  with- 
out interruption  or  hindrance  from  and  with  the  licence  and  permission  of  the 
owners  of  the  waste  ;  that  the  ijuarry  was  situate  near  to  and  between  two  public 
highways  leading  over  the  waste,  and  was  precipitous,  ifec,  and  dangerous  to  persons 
who  might  accidentally  deviate  or  stray,  or  who  might  have  occasion  to  cross  over 
the  waste  for  the  purpose  of  passing  from  one  of  such  roads  to  the  other  beside  or 
near  the  quairy  ;  that  the  defendants,  knowing  the  premises,  negligently  and  con- 
trary to  their  dut}'  left  the  (juarry  unfcnced,  and  took  no  care  and  used  no  means 
for  protecting  the  public  or  any  person  so  accidentally  deviating  from  the  .said 
roads,  or  passing  over  the  waste,  from  falling  into  the  quarry  ;  and  that  the  plaintiff, 
having  occasion  to  pass  along  one  of  the  said  roads,  and  having  by  reason  of  the 
darkness  of  the  night  accidentally  taken  the  wrong  road,  was  crossing  the  waste  for 
the  purpose  of  getting  into  the  other,  and,  not  being  aware  of  the  existence  or 
locality  of  the  quarry,  and  being  unable  by  reason  of  the  darkness  to  perceive  the 
same,  fell  in  and  was  injuied  : — Held,  that  the  declaration  disclosed  no  legal  ground 
of  complaint. 

The  declaration  stated,  that,  before  the  time  of  committing  the  grievance  thei'ein- 
after  mentioned,  the  defendants  were  seised  in  their  demesne  as  of  fee,  as  tenants  in 
common,  and  possessed  of  certain  waste-land,  parcel  of  the  manor  of  Henbury,  in  the 
county  of  (Ilouccster,  and  that,  long  licfore  the  time  of  committing  the  said  grievance, 
a  quarry  had  been  and  was  opened  upon  and  within  the  said  land  for  the  getting  of 
stone,  which  quarry,  befoi'c  and  at  the  time  aforesaid,  was  being  actually  worked  by 
a  certain  pei.son  with  the  licence  and  permission  of  the  defendants,  and  [732]  upon 
the  terms  of  payment  to  the  defendants  of  certain  rents  and  loyalties  for  the  licence 
and  privilege  of  working  the  same,  and  of  getting  and  taking  away  the  stone  thei'cof  : 
That  the  said  waste-land  u])on  and  within  which  the  said  cpiarry  was  and  is  situate, 
was  and  is  wholly  uninclosed  and  open  to  the  public,  atid  that  all  persons  having 
occasion  to  cross  and  pass  over  the  said  waste-land  have  licen  used  and  accustomed  to 
go  upon,  along,  and  across  the  same  without  inteiruption  or  hindrance  from,  and  with 
the  licence  and  permission  of,  the  owners  of  such  w;iste-land,  and  that  the  said  quarry 
was  and  is  situated  neai-  to  and  between  two  public  highways  leading  over  the  said 
waste-land,  and  was  and  is  preci])itons  and  of  great  depth  and  width,  and  dangerous 
to  persons  who  might  accidentally  deviate  or  stray  respectively,  or  who  nu'glit  h.ivc 
occasion  to  cross  over  the  said  waste-land  foi'  the  purpose  of  passing  from  one  of  such 
roads  to  the  other  of  them  beside  or  near  the  said  quarry  ;  That  the  defendants,  well 
knowing  the  premises,  negligently  and  improperly,  and  contrary  to  their  duty  in  that 
behalf,  left  the  .said  ([uairy  wholly  unfcnced  and  unguaidcd,  and  took  no  care,  and 
used  MO  means  whatever  for  guarding  or  ])rolecting  the  ]iublic  or  any  person  so  acci- 
dentallv  deviating  from  the  said  roads  rcs|)('ctivcly,  oi-  ])assing  over  the  said  waste-land, 
from  falling  into  the  said  quarry  and  Ijcing  thereby  killed  or  gicatly  hurt  and  dis- 
abled ;  That,  on  the  night  of  the  9th  of  January,  18.59,  having  occasion  to  pass  along 
one  of  the  said  roads,  and  having  by  reason  of  the  darkness  of  the  night  accidentally 
tiikcn  and  proceeded  along  the  wrong  road,  the  plaintiff  was  crossing  the  said  waste- 
land so  lying  open  and  uninclosed,  towards  and  for  the  purpose  of  getting  into  the 
other  of  them,  which  he  had  so  occasion  to  u.se  as  aforesaid,  and,  not  being  aware  of 
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the  existence  or  locality  of  the  said  quarry,  and  being  unable  by  reason  [733]  of  the 
darkness  to  perceive  the  same,  or  the  edge  or  brink  thereof,  and  the  same  being  as 
aforesaid  wholly  nnfenced  and  unguarded,  he,  by  reason  thereof,  and  of  the  negligence 
of  the  defendants  in  that  behalf,  was  piecipitated  down  and  into  the  said  qnariy  to  a 
great  depth,  and  thereby  was  seriously  bruised,  hurt,  wounded,  and  disabled,  and  his 
leg  was  broken,  and  he  suffered  great  pain  and  anguish,  and  had  sustained  permanent 
injury,  and  incurred  great  expence  in  endeavouring  to  get  cured  of  the  said  injuries, 
and  had  been  and  was  otherwise  greatly  damaged.     Claim,  1001. 

The  defendants  pleaded,  amongst  other  pleas, — thirdly,  that  the  waste-land  on 
which  the  said  quarry  was  and  is  situate,  was  not  and  is  not  wholly  uninclosed  and 
open  to  the  public,  as  alleged, — fifthly,  that  the  said  quarry  was  not  and  is  not  situate 
near  to  and  between  two  public  highways  leading  over  the  said  wasteland,  in  manner 
and  form  as  alleged. 

The  defendants  also  demurred  to  the  declaration,  the  ground  of  the  demurrer 
stated  in  the  margin  being, — "that  the  facts  stated  shew  no  duty  on  the  part  of  the 
defendants  as  against  the  plaintiff  to  fence  or  guard  the  quarry,  or  to  guard  or  pro- 
tect the  public  from  falling  into  the  quarry  :  and  that  no  cause  of  action  is  disclosed 
by  the  declaration."     Joinder. 

The  plaintiff  demurred  to  the  third  and  fifth  pleas,  the  grounds  of  demurrer  stated 
in  the  margin  thereof  respectively  being : — "  that  it  is  not  essential  to  the  plaintiff's 
right  to  recover,  that  the  waste-land  should  be  wholly  uninclosed  ; "  and  "  that  it  is 
not  essential  to  the  plaintiff's  right  to  recover,  that  the  quarry  should  be  situate  near 
to  and  between  two  public  highways."     Joinder. 

Karslake,  in  support  of  the  demurrer  (a).  The  deela-[734]-ration  discloses  no 
cause  of  action.  The  only  pretence  for  saying  that  any  obligation  to  fence  the  quarry 
is  cast  upon  the  defendants  as  the  owners  of  the  waste  is,  the  allegation  that  "  all 
persons  having  occasion  to  cioss  or  pass  over  the  said  waste-land  have  been  used 
and  accustomed  to  go  along,  upon,  and  across  the  same  without  interruption  or 
hindrance  from,  and  with  the  licence  and  permission  of  the  owners  of  such 
[735]  ■vvaste-land."  But  even  an  express  licence  given  to  a  man  to  go  over  the  land 
of  another  creates  no  such  obligation.  [Byles,  J.  When  I  first  knew  the  county  of 
Cambridge,  the  greater  part  of  the  land  was  open  and  uninclosed  ;  and,  save  where 
the  glowing  crops  offered  an  impediment,  any  person  might  ride  or  walk  all  over  it. 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"  That  the  declaration  discloses  no  cause  of  action  against  the  defendants : 

"  That  the  facts  stated  in  the  declaration  do  not  shew  that  any  duty  to  guard  the 
quarry  rested  or  was  imposed  upon  the  defendants,  and  that  no  facts  or  state  of 
circumstances  imposing  such  duty  is  shewn  to  have  existed  : 

"That  it  is  shewn  by,  or  at  all  events  is  to  be  inferred  from,  the  declaration,  that 
the  quarry  was  in  the  possession  of  a  third  person,  who  was  working  the  same,  and 
the  duty  of  fencing  or  guarding  it  rested,  if  on  any  one,  on  such  third  person  :  the 
defendants  at  all  events  are  not  alleged  to  have  been  in  possession  or  occupation  of 
the  quarry : 

"The  declaration  shews  that  the  plaintiff  himself  was  guilty  of  such  acts  of 
negligence  as  disentitle  him  to  sue  the  defendants  : 

"  The  third  plea  is  good  in  substance  :  it  traverses  an  allegation  in  the  declaration  : 

"The  allegation  is  made  for  the  purpose  of  shewing  a  dut}' on  the  part  of  the 
defendants  to  fence  or  guard  the  quarry  : 

"  The  plaintiff  has  made  the  statement  which  is  traversed  material,  and  the  state- 
ment is  made  for  the  purpose  of  shewing  that  the  quarry  was  in  such  a  position,  and 
situated  on  ground  of  such  a  character,  as  to  render  it  the  duty  of  the  defendants  to 
guard  it :  he  cannot  reject  the  allegation  so  traversed  as  immaterial : 

"  The  fifth  plea  is  good  in  substance,  and  mainly  on  the  same  grounds  as  are 
relied  upon  in  support  of  the  third  plea :  the  plaintiff'  has  made  it  essential  to  his 
ri^ht  to  maintain  his  action  that  the  quarry  should  be  situated  as  described  b_v  him : 

"  There  is  one  connected  statement  of  facts  from  which  the  plaintiff'  seeks  to  con- 
tend that  a  duty  was  imposed  on  the  defendants  to  guard  the  quarry,  and  the  plaintiff 
cannot  now  leject  a  part  of  the  statement  of  facts  so  made,  and  contend  that  such 
part  of  the  statement  is  not  material." 
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It  could  hardly,  I  apprehend,  be  contended  that  the  owners  were  bound  to  fence  every 
dangerous  spot,  at  the  peril  of  being  sued  if  one  of  the  public  should  meet  with  any 
mischance.]  Any  person  availing  himself  of  the  supposed  permission  to  cross  over 
this  waste-land,  must  accept  it  subject  to  the  perils  attending  it.  This  is  very  much 
the  case  that  is  put  by  Abbott,  C.  J.,  in  Bhmdell  v.  Caltcrall,  5  B.  &  Aid.  31.5.  "  Many 
of  those  persons,"  he  says,  "who  reside  in  the  vicinity  of  wastes  and  commons  walk 
or  ride  on  horseback  in  all  directions  over  them  for  their  health  or  recreation,  and 
sometimes,  even  in  carriages,  deviate  from  the  public  paths  into  those  parts  which 
may  be  so  traversed  with  safety.  In  the  neighbourhood  of  some  frequented  watering- 
places  this  practice  prevails  to  a  very  great  degree  ;  and  yet  no  one  ever  thought  that 
any  right  existed  in  favour  of  this  enjoyment,  oi'  that  any  justification  could  be 
pleaded  to  an  action  at  the  suit  of  the  owner  of  the  soil.''  The  true  principle  is  that 
laid  down  in  Blithe  v.  Topluuii,  1  Roll.  Abr.  Action  sur  Case  (N.),  translated,  1  Vin 
Abr.  5.j4,  pi.  4,  Cro.  Jac.  1.58.  It  is  there  said  that,  if  A.,  Ijeing  seised  of  a  waste 
adjoining  a  highway,  digs  a  pit  in  the  waste,  within  thirty  six  feet  of  the  way,  and 
the  mare  of  B.  escapes  into  the  waste,  and  falls  into  the  pit  and  is  killed,  yet  B.  shall 
not  have  any  action  against  A.  ;  because  the  making  of  the  pit  in  the  waste,  and  not 
in  the  highway,  was  no  wrong  to  B.,  but  it  was  by  the  default  of  B.  himself  that  his 
mare  escaped  into  the  waste.  In  Jordin  v.  Crump,  8  M.  &  W.  782,  where  the  case  is 
put  [736]  of  a  man,  who,  passing  in  the  dark  along  a  foot-path,  should  happen  to  fall 
into  a  pit  dug  in  the  adjoining  field,  by  the  owner  of  it,  Alderson,  B.,  says:  "The 
party  digging  the  pit  would  be  responsible  for  the  injury,  if  the  pit  were  dug  across 
the  road  ;  but,  if  it  were  onl}-  in  an  adjacent  field,  the  case  would  be  very  different, 
for,  the  falling  into  it  would  be  the  act  of  the  injured  party  himself."  In  Sei/inoiir  v. 
Maddox,  16  y.  B.  326,  the  declaration  stated  that  the  defendant  was  posses.sed  of  a 
theatre,  and  of  a  stage  therein,  on  which  dramatic  entertainments  were  given,  and  of 
a  dressing-room  for  chorus-singers,  and  of  a  floor  underneath  the  stage,  in  which  Hoor 
was  a  cut  or  hole,  and  along  which  Hoor  the  performers  at  the  theatre  were  accustomed 
to  pass  fi'om  the  said  dressing-room  to  the  back  of  the  stage  ;  that  the  plaintiff  was 
hired  by  the  defendant  to  sing  on  the  stage  as  a  chorus-singer ;  that  it  then  became  the 
defendant's  duty  to  cause  the  floor  to  be  so  sufficiently  liglited  and  the  hole  so  fenced 
as  to  prevent  accidents  to  persons  passing  from  the  dressing-room  to  the  stage;  that 
the  defendant,  well  knowing  the  premises,  surtered  the  Hoor  to  be  insutficiently  lighted, 
and  the  hole  to  be  open  without  any  sufficient  fence,  .so  that  the  plaintiff  by  falling 
therein  was  injui'ed.  It  was  held  that  the  deelai-atiou  was  bad,  in  arrest  of  judgment, 
because  the  facts  stilted  did  not  raise  the  duty  a  breach  of  whicii  was  complained  of. 
.So,  in  Soulhcok  v.  SIuhIci/,  1  llurlst.  &  N.  247,  the  declaration  alleged  that  the  defen- 
dant was  possessed  of  an  hotel  into  which  he  had  invited  the  plaintill'  to  conic  as  a 
visitor,  and  in  which  there  was  a  glass-door  which  it  was  necessary  for  the  plaintiff  to 
open  for  the  purpose  of  leaving  the  hotel,  and  which  the  ])laintiff  by  the  permission 
of  the  defendant,  and  with  his  knowledge,  and  without  any  warning  from  him,  lawfully 
opened  for  the  purpose  [737]  aforesaid,  as  a  door  which  was  in  a  proper  condition  to 
be  opened  ;  nevertheless,  that,  by  and  through  the  mere  carelessness,  negligonee,  and 
default  of  the  defendant,  the  door  was  then  in  an  insecure  and  dangeious  condition, 
and  unfit  to  be  opened,  and  l>y  leason  of  the  said  door  being  in  such  insecure  and 
dangerous  condition,  and  of  the  carelessness,  negligence,  default,  and  improper  conduct 
of  the  defendant  in  that  behalf,  a  large  piece  of  glass  fell  from  the  door  and  wounded 
tlie  plaintiff:  and  it  was  held  that  the  deciai'atiou  disclosed  no  cause  of  action  against 
the  defendant.  In  Iktnui  v.  Clui/loa,  7  Taunt.  522,  ])allas,  C  J.,  sa^'s  :  "If  I  place  a 
log  across  a  public  ])alh,  and  injui-y  l)o  thereby  sustained,  the  soil  being  my  own,  but 
the  ])ublic  or  individuals  having  a  right  over  it,  an  action  will  lie,  ijccause  there  is  a 
right  in  others  to  pass  along  without  interruption  :  but  if  there  be  no  right  of  way,  I 
may,  with  any  view,  and  for  any  purpo.so,  place  logs  on  my  own  land,  and  a  party 
having  no  right  to  be  there,  and  sustaining  damage  by  his  own  tresjjass,  cannot  bring 
an  action  for  the  damage  so  sustained."  In  lianirf:  v.  H'aid,  i)  0.  B.  3"J2,  the  excava- 
tion was  immediately  adjoining  a  public  footway,  and  so  amounted  to  a  jiublic  luiisance. 
\w\  in  Hardai.'itle  v.  Tlw  Sotdh  VorksldK  Uailway  Companij,  \  llurlst.  tV;  N.  (i7,  it  was 
held  that,  where  an  excavation  is  made  near  to,  but  not  substantially  adjoining  a 
public  highway,  at  common  law,  no  action  lies  against  the  owner  of  the  land  liy  a 
person  who  has  strayed  oH'  the  liighway  and  fallen  into  such  excavation.  Pollock,  C  B., 
delivering  the  judgment  of  the  court  in  that  case,  lays  down  the  true  principle  which 
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must  govern  the  present.  "When,"  he  says,  "an  excavation  is  made  adjoining  to  a 
public  way,  so  that  a  person  walking  upon  it  might,  by  making  a  false  step,  or  being 
affected  with  sudden  giddiness,  or,  in  case  of  a  horse  or  carriage-way,  might,  by  the 
sudden  [738]  starting  of  a  horse,  be  thrown  into  the  excavation,  it  is  reasonable  that 
the  person  making  such  excavation  should  be  liable  for  the  consequences  :  but,  when 
the  excavation  is  made  at  some  distance  from  the  wa}',  and  the  person  falling  into  it 
would  be  a  trespasser  upon  the  defendant's  laud  before  he  reached  it,  the  case  seems 
to  us  to  be  different." 

Kingslake,  Serjt.,  contra  (a).  The  declaration  is  so  framed  as  to  bring  the  case 
precisely  within  the  principle  of  Barnes  v.  Ward,  9  C.  B.  392.  It  alleges  that  the 
waste-land  upon  and  within  which  the  quarry  is  .situate  is  wholl\'  uninclosed  and  open 
to  the  public,  [739]  and  that  all  persons  having  occa.sion  to  cross  or  pass  over  the 
waste  land  have  been  used  and  accustomed  to  go  upon,  along,  and  across  the  same 
without  interruption  or  hindrance  from,  and  with  the  licence  and  permission  of,  the 
owners  of  such  waste-land,  and  that  the  quarry  is  situate  near  to  and  between  two 
public  highways  leading  over  the  said  waste-land,  and  is  precipitous  and  dangerous  to 
persons  who  might  accidentally  deviate  or  stray,  or  who  might  have  occasion  to  cro.ss 
ovei-  the  said  waste-land  for  the  purpose  of  passing  from  one  of  such  roads  to  the  other 
of  them  beside  or  near  the  said  quarry.  In  Carhij  v.  Hill,  ante,  vol.  iv.,  p.  .5.56,  the 
owner  of  land  having  a  private  road  for  the  use  of  persons  coming  to  his  house,  gave 
permission  to  A.,  who  was  engaged  in  building  on  the  land,  to  place  materials  upon 
the  road.  A.  availed  himself  of  this  permission,  by  placing  a  quantity  of  slates  there 
in  such  a  manner  that  the  plaintiff  in  using  the  road  sustained  damage.  It  was  held 
that  A.  was  lialile  to  an  action  for  such  injury.  Cockburn,  C.  J.,  there  says:  "The 
proprietors  of  the  soil  held  out  an  allurement  whereby  the  plaintiff  was  induced  to 
come  upon  the  place  in  question  :  they  held  out  this  road  to  all  persons  having  occasion 
to  pioceed  to  the  asylum  as  the  means  of  access  thereto.  Could  they  have  justified 
the  placing  an  obstruction  across  the  way,  whereby  an  injury  was  occasioned  to  one 
using  the  way  by  their  invitation?  Clearly  they  could  not."  And  Willes,  J.,  says  : 
"  One  who  comes  upon  another's  land  by  the  owner's  permission  or  invitation  has  a 
right  to  expect  that  the  owner  will  not  dig  a  pit  thereon,  or  permit  another  to  dig  a 
pit  thereon,  so  that  persons  lawfully  coming  there  may  receive  injury.  That  is  so 
obvious  that  it  is  needless  to  dwell  upon  it."  Seymour  v.  Mwlrlo.r  and  Smdhcote  v. 
Sianlcy  do  not  touch  the  question.  In  Chajiman  v.  BothwcU,  1  Ellis,  B.  &  E.  16S,  the 
plaintift',  as  adrain-[740]-istrator  to  his  deceased  wife,  declared  that  the  defendant  was 
in  the  occupation  of  a  brewery  and  office,  and  a  passage  leading  thereto  from  the 
public  street  used  by  the  flefendaut  for  the  reception  of  customers  in  his  trade  of  a 
brewer,  which  passage  was  the  usual  means  of  access  from  the  office  to  the  public 
.street ;  yet  that  the  defendant  wrongfully  and  negligently  permitted  a  trap-door  in  the 
floor  of  the  passage  to  be  and  open  remain  without  being  properly  guarded  and  lighted  ; 
and  that  the  wife,  who  had  been  to  the  office  as  a  customer  of  the  defendant,  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  follows  : — 

"  1.  That  the  declaration  is  good,  because  the  plaintiff  passed  over  and  across  the 
waste-land  with  the  licence  and  permission  of  the  defendants,  and  was  not  a  trespasser 
in  so  doing :  he  was  entitled  to  protection  from  dangerous  excavations  made  by  the 
defendants  or  others  for  them  near  the  line  of  his  course, — Barnes  v.  IFard,  9  C.  B. 
.392  ;  and  the  defendants  were  the  persons  bound  to  afford  this  protection,  by  fencing 
or  otherwise,  as  the  owners  of  the  dangerous  land  immediately  adjoining  the  quarry, 
and  of  the  quarry  itself,  which  was  worked  for  their  benefit : 

"  2.  That  the  third  plea  is  bad,  because  what  is  essential  to  the  plaintiff's  right  is, 
that  all  persons  were  used  and  accustomed  to  pass  over  and  across  the  waste-land 
without  interruption  or  hindrance,  and  with  the  licence  and  permission  of  the  owners  ; 
and,  if  this  be  so,  it  is  immaterial  whether  the  waste-land  be  wholly  and  in  every  part 
uninclosed  and  open  : 

"  3.  That  the  fifth  plea  is  bad,  because  the  declaration  shews  a  duty  in  the  defen- 
dants to  fence  or  protect,  arising  from  the  pl.iintiff's  being  upon  the  waste-land  by  the 
defendants'  licence  and  permission,  and  not  being  a  trespasser  when  upon  and  crossing 
the  waste-land  ;  and,  if  so,  it  is  immaterial  in  what  part  of  the  waste-land  the  quarry 
was  situate  ;  and  the  allegation  of  its  lieing  situate  near  to  and  between  two  public 
highways,  was  immaterial. 
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otherwise  in  the  defendant's  business,  .and  was  lawfully  passing  along  the  passage  on 
her  return  from  the  office  to  the  street,  fell  through  the  aperture  caused  by  the  trap- 
door being  and  remaining  open  and  not  properly  guarded  and  lighted,  whereby  she 
was  killed  :  and  it  was  held,  on  demurrer,  that  the  duty  of  the  defendant,  and  breach, 
sutticiently  appeared.  [Keating,  J.  That  case  falls  within  the  class  of  cases  where 
the  liability  results  from  an  invitation  lieing  held  out  to  third  persons  to  go  upon  the 
premises.]  The  real  question  is  whether  the  plaintiff"  was  lawfully  upon  the  waste, 
or  there  as  a  trespasser.  If  the  former,  the  defendants  are  clearly  responsible  :  and, 
even  if  the  latter  be  the  true  state  of  things,  the  defendants  will  be  responsible  if  they 
have  omitted  the  reasonable  precautions  which  the  law  rcijuires  of  all  owners  of  lands 
adjoiiiing  a  public  way.  This  is  consistent  with  the  ruling  of  Lord  Kenyon  in  Brock 
v.  CopeUiwI,  1  Esp.  N.  P.  C.  303,  and  of  Tindal,  0.  J.,  in  Sarch  v.  Blackhnrn,  4  C.  &  P. 
■297,  M.  &  M.  .505.  In  Fmntane  v.  Il'lieelcy,  2  D.  &  L.  203,  208,  Pollock,  C.  B.,  in  the 
course  of  the  argument,  puts  this  case, — "  .Suppose,"  he  says,  a  "  person  digs  so  near  a 
highway  as  to  render  it  dangerous,  unless  fenced  by  day  and  lighted  by  night,  that 
miglit  be  a  trespass  to  the  soil  for  which  the  lord  of  the  manor,  or  owner  of  the  land, 
[741]  could  maintain  trespass  ;  but,  there  being  also  a  duty  to  guard  the  public,  a 
per.son  injured  would  have  a  right  to  sue  in  case." 

Karslake  was  not  called  upon  to  reply. 

Williams,  J.  I  am  of  opiTiion  that  the  defendants  in  this  case  are  entitled  to 
judgment.  I  will  first  consider  the  declaration  as  if  it  were  without  the  allegation 
"  that  all  persons  having  occasion  to  cross  or  pass  over  the  said  waste-land  have  been 
used  aiifl  accustomed  to  go  upon,  along  and  across  the  same  without  interruption  or 
hindrance  from,  and  with  the  licence  and  permission  of,  the  owners  of  such  waste- 
land : "  and  upon  authority,  as  well  as  upon  the  reason  of  the  thing,  I  think  the 
declaration  is  bad.  So  reading  the  declaration,  the  averments  are,  that  the  defendants 
were  possessed  of  a  waste  upon  which  a  stone-quarry  was  opened  and  was  being 
worked  with  their  licence  ;  that  the  waste  was  uninclosed  and  open  to  the  public, 
and  the  quarry  was  situate  near  to  and  between  two  public  highwaj's  leading  over  the 
waste,  and  dangerous  to  persons  who  might  accidentally  deviate  or  stiay,  or  who 
might  have  occasion  to  cross  over  the  waste  for  the  purpose  of  passing  from  one  of 
such  roads  to  the  other  of  them  beside  or  near  to  the  quarry  ;  that  the  defendants 
negligently,  and  contrary  to  their  duty,  left  the  quarry  unfenccd  and  unguarded,  and 
used  no  means  to  protect  the  pulilic  or  any  person  so  accidentally  deviating  from  the 
said  roads,  or  passing  over  the  waste,  fiom  falling  into  the  quarry,  and  l)eing  theiebv 
killed  or  hurt  ;  and  that  the  plaintiff',  having  occasion  to  pass  along  one  of  the  roads, 
and  having  l)y  leason  of  the  darkIl(^?s  taken  the  wrong  one,  was  crossing  the  wiuste 
for  the  pnrjjose  of  getting  into  the  other  road,  and  not  being  aware  of  the  existence 
or  locality  of  the  [742]  (|iiarry,  fell  in  and  was  hurt.  Now,  it  is  not  alleged  that  the 
<juai  ly  adjoined  the  pulilic  highway,  but  that  it  was  situate  near  to  and  between  two 
public  highways  loading  over  the  waste,  and  that  it  is  "  dangerous  to  persons  who 
might  accidentally  deviate  or  stray,  or  who  might  have  occasion  to  cross  over  the 
waste  for  the  purpose  of  ])assing  from  one  road  to  the  other."  It  seems  to  me  that, 
under  these  ciicumstances,  the  law  imposes  no  duty  njmn  the  proprietors  of  the  waste 
to  fence  the  quarry,  nor  does  it  rciifler  them  responsil>lc  to  poisons  who  may  deviate 
from  one  or  other  of  the  roads  and  stray  upon  the  waste.  The  law  as  to  this  was  long 
ago  settled  in  Blilh  v.  Tnpliam,  Cro.  Jac.  15S,  which  has  ))eeii  conffrmcd  and  acted 
upon  in  many  subsequent  cases.  It  was  there  held,  that,  if  A.,  .soisod  of  a  waste 
adjacent  to  a  highway,  digs  a  pit  within  thirty-si.x  feet  of  the  highway,  and  the  maro 
of  B.  escapes  into  the  waste  and  falls  into  the  pit,  anil  dies  there,  yet  B.  shall  not 
have  an  action  against  A.  ;  because  the  making  of  the  ])it  in  the  waste,  and  not  in 
the  highway,  was  not  any  wrong  to  B.,  but  it  was  the  default  of  B.  himself  that  his 
mare  escaped  into  the  waste.  The  authority  of  that  case  is  conHrmed  by  the  dis- 
tinction drawn  by  this  court  in  Barnes  v.  IVard,  9  C.  B.  392,  and  pointed  out  by  tho 
court  of  I'lxchoquei'  in  J/im/mslle  v.  The  Smith  Vmlshire  Bailirai/  Coinpaiii/,  4  Hnrlst. 
&  N.  C7.  The  general  doctrine  as  to  the  non-liability  of  owners  of  land  to  fence 
excavations  therein  was  ([ualiticd  to  this  extent  by  those  amongst  other  ca.ses,  that 
the  excavation  must  not  l)e  made  so  near  to  a  public  road  as  to  amount  to  a  public 
nuisance,  and  that,  if  it  do  amount  to  a  public  nuisance,  and  a  particul.ir  injury  result 
therefrom  to  an  individual,  an  action  will  lie, — on  tho  well-established  [)riiuiple  of  law, 
that,  where  a  paiticular  injury  results  from  a  pulilic  nuisance,  it  is  the  subject  of 
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compensation  in  damages  to  [743]  the  individual  by  whom  such  injuiy  is  sustained. 
The  allegation  here  amounts  to  no  more  than  this,  that  there  was  a  pit  or  quarry  upon 
the  waste  somewhere  between  two  public  roads, — not  so  near  to  either  as  to  constitute 
a  public  nuisance,  but  so  near  as  to  be  dangerous,  not  to  persons  passing  along  either 
of  the  public  ways,  but  to  persons  who  might  accidentally  deviate  or  stray,  or  who 
might  have  occasion  to  cross  over  the  waste  for  the  purpose  of  passing  from  the  one 
road  to  the  other.     This  state  of  things  clearly  gives  no  right  of  action,  unless  it  be 
shewn  that  the  e.xcavation  is  so  near  to  the  road  as  to  amount  to  a  public  nuisance, — 
a  limitation  of  the  rule  which  is  clearly  founded  upon  reason  and  good  sense  ;  for,  if 
the  public  have  a  right  to  the  undisturbed  user  of  a  way,  the  owner  of  the  adjoining 
land  cannot  deprive  them  of  the  enjoyment  of  that  right,  which  he  would  substantially 
do  by  digging  a  precipice  by  the  side  of  it.     That  would  be  a  public  nuisance,  which 
is  not  charged  here.     Assuming,  therefore,  that  the  declaration  had  been  framed  as 
I  have  above  suggested,  I  am  clearly  of  opinion  that  it  would  not  have  disclosed  any 
cause  of  action.     Then,  how  is  the  case  altered  by  the  introduction  of  the  allegation 
"  that  all  persons  having  occasion  to  cross  or  pass  over  the  said  waste-land  ha\'e  been 
used  and  accustomed  to  go  upon,  along,  and  across  the  same  without  interruption  or 
hindrance  from,  and  with  the  licence  and  permission  of,  the  owners  of  such  waste- 
land ? "     No  right  is  alleged  :  it  is  merely  stated  that  the  owners  allowed  all  persons 
who  chose  to  do  so,  for  recreation  or  for  business,  to  go  upon  the  waste  without 
complaint, — that  they  were  not  churlish  enough   to  interfere  with  any  person  who 
went  there.     One  who  thus  uses  the  waste  has  no  right  to  complain  of  an  e.Kcaxation 
he  finds  there.     He  must  take  the  permission  with  its  coucomitaut  conditions,  and, 
it  may  be,  perils.     Suppose  the  [744]  owner  of  land  near  the  sea  gives  another  leave 
to  walk  on  the  edge  of  a  clitf,  surely  it  would  be  absurd  to  contend  that  such  per- 
mission cast  upon  the  former  the  burthen  of  fencing.    Can  it  make  any  difference  that 
there  is  a  public  highway  open  to  but  at  some  distance  from  the  cliff?    A  resemblance 
has  been  suggested  between  this  c;ise  and  that  of  Corhii  v.  Hill,  ante,  vol.  iv.,  p.  S.JG  ; 
but  there  is  really  no  analogy  between  them.     In  that  case  the  defendant  held  out  an 
inducement  to  persons  to  come  upon  the  land,  by  permitting  it  to  be  used  as  the  means 
of  access  to  his  house,  and  therefore  he  was  bound  to  warn  persons  so  using  the  road 
of  the  obstruction  which  had  been  placed  there.     The  principle  upon  which  that  ciise 
was  decided  very  closely  appro.ximates  to  that  which  is  stated  in  Barnes  v.    IVard. 
All  that  can  be  said  in  this  case  is,  that  the  plaintiff  had  a  tacit  permission  to  cioss 
the  waste.     It  was  not  the  fault  of  the  defendants  that  he  was  ignorant  of  the  exist- 
ence and  locality  of  the  quarry,  and  of  the  danger  he  incurred  by  crossing  the  same 
in  the  dark.     Upon  the  whole,  it  seems  to  me  that  this  case  is  not  distinguishable  f lom 
Blylh  V.  Topham,  and  does  not  fall  within  the  exception  established  by  Baiiies  v.  Ward, 
and  acted  upon  in  Hardcadh  v.  Tlie  South   Yorkshire  Railway  Company.     I  therefore 
think  our  judgment  must  be  for  the  defendants. 

Ke.\ting,  J.(a).  I  also  think  this  declaration  cannot  be  sustained.  My  Brother 
Kinglake  has  contended  that  the  allegations  as  to  the  proximity  of  the  (juarry  to  the 
roads,  and  the  danger  arising  therefrom,  are  tantamount  to  the  allegations  which 
were,  held  to  entitle  the  plaintiff  in  Barnes  v.  JFard  to  recover.  But  there  the 
allegation  was,  that  the  defendant  was  possessed  of  a  [745]  messuage,  with  the  appur- 
tenances, near  to  a  common  and  public  footway,  in  front  of  and  before  which  said 
messuage,  and  parcel  of  the  appurtenances  thereof,  and  close  to  and  by  the  side  of 
the  said  footway,  and  abutting  upon  and  opening  into  the  same,  there  then  was  a  large 
hole,  &c., — which  is  very  different  fi-om  that  which  is  alleged  here.  It  is  not  alleged 
here  that  the  quarry  was  so  near  to  the  public  roads  as  to  be  dangerous  to  persons 
passing  along  them,  but  only  that  it  was  "dangerous  to  persons  who  might  accidentiilly 
deviate  or  stray  respectively,  or  who  migftt  have  occasion  to  cross  over  the  said  waste- 
land for  the  purpose  of  passing  from  one  of  such  roads  to  the  other  of  them,  beside 
or  near  the  said  quarry."  In  Barnes  v.  JVard,  the  excavation  was  so  near  the  pul^lic 
footway  as  to  interfere  with  the  rights  of  the  public,  and  so  was  a  public  nuisance. 
The  relative  rights  of  the  public  and  of  the  owmr  of  the  land  are  thus  dealt  with  by 
Pollock,  C.  B.,  in  Hardcastk  v.  The  South  Yorkshire  Railway  Company,  4  Hurlst.  &  N. 
67,  74, — "When  an  e.xcavation  is  made  adjoining  to  a  public  way,  so  that  a  person 
walking  upon  it  might,  by  making  a  false  step,  or  being  affected  with  sudden  giddiness, 

(a)  Byles,  J.,  had  gone  to  Chambers. 
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or,  in  the  case  of  a  hoi'se  or  carriage-way,  might,  by  the  sudden  starting  of  a  horse, 
be  thrown  into  the  excavation,  it  is  reasonable  that  the  person  making  such  excavation 
should  be  liable  for  the  consequences ;  but,  when  the  excavation  is  made  at  some 
distance  from  the  way,  and  the  person  falling  into  it  would  be  a  trespasser  upon  the 
defendant's  land  before  he  reached  it,  the  case  seems  to  us  to  be  different.  We  do 
not  see  where  the  liability  is  to  stop.  A  man  getting  off  a  road  on  a  dark  night  and 
losing  his  way  may  wander  to  any  extent ;  and,  if  the  question  be  for  the  jury,  no 
one  could  tell  whether  he  was  liable  for  the  consequences  of  his  act  upon  his  own 
land  or  not.  We  think  that  [746]  the  proper  and  true  test  of  legal  liability  is,  whethei- 
the  excavation  be  substantially  adjoining  the  way  ;  and  it  would  be  very  dangerous 
if  it  were  otherwise, — if  in  every  ca.se  it  was  to  be  left  as  a  fact  to  the  jury  whether 
the  excavation  were  sufficiently  near  to  the  highway  to  be  dangerous.  When  a  man 
dedicates  a  way  to  the  public,  there  does  not  .seem  any  just  ground,  in  reason  and 
good  senise,  that  he  should  restrict  himself  in  the  use  of  his  land  adjoining,  to  any 
extent,  further  than  that  he  should  not  make  the  use  of  the  way  dangerous  to  the 
persons  who  are  upon  it  and  using  it ;  to  do  so  would  be  derogating  from  his 
grant :  but  he  gi\'es  no  libei'ty  or  licence  to  the  pei'sons  using  the  way  to  trespass 
upon  his  adjoining  land  ;  and,  if  they  in  so  doing  come  to  misfortune,  we  think  they 
must  bear  it,  and  the  owner  of  the  land  is  not  responsible."  8o,  here,  I  think,  that, 
to  throw  upon  the  owners  the  obligation  of  fencing  this  excavation  in  their  waste-land 
adjoining  the  roads,  it  ought  to  be  shewn  that  the  excavation  was  so  near  to  the  roads 
as  to  be  dangei'ous  to  persons  lawfully  using  them.  Thei-e  is  no  obligation  cast  upon 
the  owner  of  land  to  fence  a  pit  or  excavation  which  is  dangerous  only  to  those  who 
deviate  from  the  road  and  so  Ijecorae  trespassers.  For  these  reasons,  I  concur  with 
my  Brother  Williams  in  giving  judgment  for  the  defendants. 
Judgment  for  the  defendants. 

s 

[747]      GkEEN  v.   SlCHEL  AND  OTHERS.      Feb.  25th,  1600. 

[S.  C.  29  L.  J.  C.  P.  213 ;  6  Jur.  N.  S.  827 ;  8  W.  R.  663.] 

A.  sold  goods  to  B.,  to  be  delivered  "  free  on  board  "  at  Liverpool,  for  Trieste.  The 
goods  were  placed  by  A.  on  board  a  steamer,  to  be  delivered  to  the  order  of  B.  By 
the  custom  of  the  trade,  where  goods  are  sold,  to  be  delivered  free  on  board,  the 
price  is  not  payable  until  production  of  a  bill  of  lading  or  some  other  document 
giving  evidence  of  their  being  on  board.  The  owners  of  the  steamer  refusing  to 
give  out  the  bill  of  lading  until  a  greatly  increased  amount  of  freight  was  paid,  and 
B.,  when  informed  of  that  fact,  declining  to  have  anything  to  do  with  the  matter  A., 
(who  the  jury  found  had  not  contracted  to  pay  the  freight)  was  unable  to  comply 
with  the  custom  by  producing  the  bill  of  lading  : — -Held,  that  B.  by  his  conduct 
dispensed  with  the  strict  compliance  with  the  custom,  and  that  consetjuently  A. 
was  entitled  to  maintain  an  action  for  the  price  of  the  iron  without  producing  a 
bill  of  lading. 

This  was  an  action  brought  by  the  plaintiff  to  recover  2431.  14s.  lOd.,  the  price  of 
certain  iron  sold  by  him  to  the  defendants  in  March,  18.59,  to  be  delivered  "free  on 
board"  at  r.,iverpool,  for  Ti'icste. 

The  cause  was  tried  in  the  Mayor's  court,  London,  before  the  recorder.  It 
appeared  that  no  shipping  instructions  were  given  at  tiie  time  the  contract  was  entered 
into  ;  but  eventually  the  plaintilf  was  directed  to  put  the  ii'on  on  board  the  first  steam- 
vessel  for  Trieste,  deli\erable  to  the  defemiants'  order.  There  being  at  this  time  wai- 
between  France  and  Sardiniii  and  Austria,  there  were  no  sailing  vessels  trading 
between  Liverpool  and  Trieste,  and  in  consequence  of  the  great  demand  for  tonnage 
steam  freights  had  lisen  considerably.  It  was  proved  to  be  the  u.sage  at  Liverpool  to 
pre-pay  freight  for  goods  sent  by  steam-vessels :  and  Messrs.  Bibby  &  Son,  who  wore 
the  sole  steam-carriers  between  that  port  and  Trieste,  never  gave  a  mate's  receipt,  and, 
having  received  the  iron  on  board,  refused  to  give  a  bill  of  lading  for  it  without  being 
paid  a  much  higher  freight  than  had  theretofore  been  charged.  The  plaintitf's  agent 
shewed  the  defendants  the  coirespondcnce  he  had  with  Bibby  &  Son  upon  the  subject, 
and  asked  them  if  he  should  ])ay  the  incieased  freight;  but  the  defendants  said  liiey 
would  have  nothing  to  do  with  it.     The  plaintiff's  agent  at  the  time  of  shipping  the 
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ii-oii  made  out  a  bill  of  lading  stating  it  to  have  been  shipped  by  the  defendants,  and 
making  it  deliverable  to  their  order  ;  and  he  directed  Bibbj'  &  Son  to  hold  the  iron  for 
the  plaintiff,  but  [748]  telling  them  at  the  same  time  that  it  was  to  be  at  the  disposal 
of  the  defendants. 

It  was  contended  on  the  part  of  the  defendants  that  there  was  an  implied  contract  on 
the  part  of  the  plaintiff"  to  pay  the  freight ;  and  they  gave  e^-idence  of  a  custom  in  the 
trade,  that,  where  goods  are  sold,  as  the  iron  in  question  was,  to  be  delivered  free  on 
board,  the  seller  was  not  entitled  to  be  paid  the  price  without  producing  a  bill  of 
lading  or  mate's  receipt  to  shew  that  the  goods  are  actually  shipped. 

For  the  plaintiff  it  was  insisted  that  there  was  no  contract  on  his  part,  express  or 
implied,  to  pay  the  freight ;  that  the  circumstances  which  prevented  his  obtaining  a  bill 
of  lading  or  mate's  receipt  dispensed  with  the  obligation  to  produce  it  before  demand- 
ing payment  for  the  goods  ;  and  that,  as  the  goods  were  shipped  and  were  placed  at 
the  disposal  of  the  defendants,  they  were  bound  to  pay  the  price  of  them. 

The  learned  recoidei',  after  telling  the  jury,  that,  in  order  to  make  it  available,  a 
custom  must  be  so  general  and  well  known  that  both  buyer  and  seller  must  be  pre- 
sumed to  have  been  cognizant  of  it,  and  to  have  contracted  with  reference  to  it,  left 
the  following  questions  to  them, — first,  whether  by  the  custom  of  the  trade  the  price 
of  goods  which  are  sold  to  be  delivered  free  on  board  is  payable  to  the  seller  before 
production  of  a  bill  of  lading  or  some  other  document  giving  evidence  of  such  goods 
being  on  board, — secondly,  whether  the  plaintiff  in  the  present  case  undertook  to  pay 
the  freight  and  to  obtain  a  bill  of  lading, — thirdly,  whether,  if  he  did  so  undertake,  he 
was  subsequently  released  from  such  undertaking, — fourthly,  whether  the  plaintiff  or 
his  agent  parted  with  the  control  over  the  goods, — fifthly,  whether  the  plaintiff  or  his 
agent  placed  the  goods  undei'  the  control  of  the  defendants, — sixthly,  whether,  when 
the  goods  [749]  were  placed  on  board  by  the  plaintiff  or  his  agent,  it  was  done  with 
the  intention  of  delivering  them  to  the  defendants.  , 

The  jury  answered  the  first  and  second  questions  in  the  negative  (as  to  the  latter 
saying  that  there  was  no  contiact  on  the  part  of  the  plaintiff  to  pay  the  freight,  but 
he  undertook  to  do  it  as  a  matter  of  courtesy),  and  the  fourth,  fifth,  and  sixth  in 
the  affirmative. 

The  learned  recorder  directed  that  a  verdict  be  entered  for  the  defendants ;  but 
he-  reserved  leave  to  the  plaintiff  to  move  to  enter  a  veidict  for  him  for  2431. 
14s.  lOd.,  if  the  court  should  lie  of  opinion  that  he  was  entitled  to  recover  notwith- 
standing the  finding  of  the  jurv  upon  the  fir.st  two  questions  submitted  to  them. 

O'Malley,  Q.  C,  on  a  former  day  in  this  term,  accordingly  obtained  a  rule  ni.si  to 
enter  a  verdict  for  the  plaintiff,  on  the  grounds, — fir.st,  that,  upon  the  finding  of  the 
jury,  the  verdict  ought  to  be  entered  for  the  plaintiff, — secondly,  that  the  finding 
of  the  jury  on  the  first  question  put  to  them  was  not  material, — thirdly,  that  the 
judge  ought,  upon  that  finding,  to  have  asked  the  jury  whether  the  delivery  of  such 
document  shewing  that  the  goods  had  been  placed  on  board  had  been  virtually  dis- 
pensed with, — fourthly,  that  the  finding  of  the  jury  upon  that  point  was  against  the 
evidence.  It  was  at  the  same  time  reserved  to  the  defendants  to  contend,  upon  the 
argument  of  the  rule,  that  the  findings  of  the  jury  were  not  warranted  by  the 
evidence. 

James  Wilde,  Q.  C,  and  H.  James,  on  a  subsequent  day,  shewed  cause.  There 
was  no  evidence  to  warrant  the  finding  of  the  jury  upon  the  fourth,  fifth,  and  sixth 
questions  which  were  submitted  to  them  by  the  learned  recorder.  It  was  insisted  for 
the  defendants  [750]  at  the  trial,  that  there  was  one  invariable  and  uniform  custom  ; 
that,  upon  a  contract  for  the  sale  of  goods  to  be  delivered  "  free  on  board,"  the  buyer 
was  not  liable  to  be  called  upon  for  payment  until  a  bill  of  lading  or  a  mate's  i-eceipt 
was  handed  over  to  him.  The  finding  of  the  jury  upon  the  finst  question  put  to  them 
distinctly  affirmed  that  custom.  It  was  proved  that  Bibby  &  Son  never  gave  mates' 
receipts,  and  that  it  was  not  the  practice  for  the  masters  of  steam-vessels  to  gi\'e  out 
bills  of  lading  until  the  freight  was  paid.  It  was  contended  on  the  part  of  the  plaintiff 
that  the  goods  were  under  the  control  of  the  defendants  from  the  moment  they  were 
put  on  board  :  but  it  was  not  shewn  that  they  had  any  notice  that  the  goods  were  on 
board  until  after  the  vessel  had  left  Liverpool.  If  the  contract  was  as  the  jury  have 
found,  the  time  for  payment  of  the  price  of  the  iron  had  not  then  arrived.  The 
plaintiff"  was  bound  to  hand  the  defendants  some  document  of  title  before  he  was 
entitled  to  insist  upon  payment :  Schuster  v.  McKellar,  7  Ellis  &  B.  704.     [Erie,  C.  J. 


7  C  B.  (N.  S.)751.  GREEN   V.  SICHEL  1011 

The  mere  putting  the  goods  on  board  was  not  enough  to  pass  the  property  in  them  to 
the  buyers.]  The  phiintiff  should  have  paid  the  freight,  and  then  he  might  have 
recovered  it  fi'om  the  buyers. 

O'Malley,  (}.  C,  and  C.  Kobinson,  in  support  of  the  rule.  It  was  never  contested 
at  the  trial  that  the  iron  was  put  on  board  in  fulfilment  of  the  plaintiff's  contract. 
There  was  no  question  as  to  the  propriety  of  the  shipment  at  the  time  it  was  made. 
When  the  fact  of  the  excessive  freight  being  demanded  was  communicated  to  the 
defendants,  and  they  declined  to  have  anything  to  do  with  the  matter  if  the  plaintiil" 
had  paid  it,  he  could  not  have  been  said  to  have  done  so  at  the  request  of  the  defen- 
dants. The  iron  was  by  the  bill  of  lading  [751]  made  deliverable  to  the  defendants' 
order,and  was  completely  under  their  control.  In  Browne  v.  Hare,  4  Hurlst.  &N.  822,  the 
defendants,  merchants  at  Bristol,  through  a  broker,  contracted  to  buy  of  the  plaintiffs, 
merchants  at  Rotterdam,  ten  tons  of  the  best  refined  rape  oil,  to  be  shipped  "free  on 
board"  at  Rotterdam  in  September,  18.57,  at  481.  1.5s.  per  ton,  to  be  paid  for  on 
delivery  to  the  defendants  of  the  bills  of  lading,  by  bill  of  e.xchange  to  be  accepted  by 
the  defendants  payable  three  months  after  date,  and  to  be  dated  on  the  day  of  ship- 
ment of  the  oil.  On  the  8th  of  September,  the  plaintiffs  (having  on  the  previous  day 
advised  that  the  shipment  would  be  made)  shipped  on  board  a  general  ship  trading 
between  Rotterdam  and  Biistol  five  tons  of  the  oil,  and  the  master  signed  a  bill  of 
lading  by  which  the  oil  was  deliverable  "  unto  shippei's'  order,"  and  the  plaintiffs 
indorsed  it  specially  to  the  defendants.  On  the  same  day,  the  plaintiffs  inclosed  in  a  letter 
to  the  broker  the  t)ill  of  lading,  invoice,  and  bill  of  exchange  drawn  on  the  defendants  in 
accordance  with  the  contract.  On  the  night  of  the  9th  the  ship  with  the  oil  on  board 
was  run  down  in  the  Bristol  Channel,  and  the  oil  totally  lost.  The  plaintiff's  letter 
of  the  8th  arrived  at  Bristol  on  the  afternoon  of  the  10th,  in  due  course  of  post,  but 
after  business  hours.  On  the  morning  of  the  11th  the  broker  left  with  the  defendants 
the  bill  of  lading,  invoice,  and  bill  of  exchange  for  their  acceptance.  At  that  time  he 
knew  of  the  loss  of  the  ship.  In  about  two  hours  afterwards  the  defendants  returned 
to  the  broker  the  documents  left  with  them,  on  the  ground  that,  under  the  circum- 
stances, the3'  were  not  liable  to  pay  for  the  oil.  In  an  action  for  not  accepting  the  bill 
of  exchange,  and  for  goods  sold  and  delivered,  the  jury  stated,  that,  in  their  opinion, 
according  to  mercantile  usage,  the  risk  of  the  [752]  loss  of  the  oil  was  on  the  defen- 
dants. It  was  held  l>y  the  Exchequer  Chamlier  (affirming  the  judgment  of  the  court 
of  flxchequer),  that  the  propei'ty  in  the  oil  passed  to  the  defendants  when  it  was  placed 
"free  on  board,"  in  performance  of  the  contract;  and  that  it  was  a  ((uestioii  for  the 
jury  whether  the  plaintiffs  so  shipped  the  oil  in  performance  of  their  contract  to  place 
it  "free  on  board,"  or  for  the  purpose  of  retaining  a  control  over  it  and  continuing  to 
be  owners,  contrary  to  the  contract.  Crompton,  J.,  in  the  course  of  the  argument, 
says:  "The  law  is  correctly  statetl  by  Lord  Brougham  in  his  judgment  in  Cowax-jee  v. 
Thompson,  5  Moore's  P.  C.  16-5,  viz.  '  that,  when  goods  are  sold  in  London,  free  on  board, 
the  cost  of  shipping  them  falls  on  the  seller,  but  the  buver  is  considered  as  the  shipper.'  " 
In  >'o^vas-jec  v.  Tliomjisoii,  ^ooda  contracted  to  be  sold  .and  delivered  "  f I'cc  on  l)oard,"  to 
be  paid  for  by  cash  oi'  ])ills,  at  the  option  of  the  ])urchascrs,  were  delivered  on  board, 
and  receipts  taken  from  the  mate  liy  the  lighterman  employed  Ijy  the  sellers,  who 
handed  the  same  over  to  them.  The  sellers  apprised  the  pin('hasers  of  the  delivery, 
who  elected  to  pay  for  the  goods  by  a  bill,  which  the  selleis  having  drawn  was  duly 
accepted  l)}^  the  purchasers.  The  sellers  retained  the  mate's  receipt  for  the  goods,  but 
the  master  signed  the  bill  of  lading  in  the  purchasers'  names,  who,  while  the  bill  they 
accepted  was  running,  became  insolvent.  It  was  held  by  the  judicial  committee  of 
the  Privy  Council  (reversing  the  verdict  and  judgment  of  the  Supreme  Court  at 
Bombay)  that  trover  would  not  lie  for  the  goods  at  the  suit  of  the  vendors,  for  that, 
on  their  delivciy  on  board  the  vessel,  they  were  no  longer  in  transitu,  so  as  to  be 
stopped  by  the  selleis  ;  and  that  the  retention  of  tlie  mate's  receijits  by  the  sellers  was 
immaterial,  as,  after  their  election  to  be  paid  by  a  bill,  the  receipts  of  the  [753]  mate 
were  not  essential  to  the  tiansaction  between  the  seller  and  purchaser.  Lord 
Brougham  there  said  ;  "  Numberless  reasons  occur  to  shew  that  no  such  doctrine  can 
have  any  found.-ition  as  the  one  on  which  the  judgment  lielow  proceeded.  Tiic  lighter- 
man may,  and  generally  docs,  take  one  receipt  for  all  the  goods  he  delivers,  without 
specifying  any  parcel.  Then,  hf)w  can  the  complete  delivery  of  each  person's  goods, 
and  their  property  finally  vesting  in  him,  depend  on  the  possession  of  a  document 
which  only  one  of  them  can  by  possibility  hold  ?     But  the  best  answer  to  the  position 
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contended  for,  and  the  best  removal  of  it  from  the  case  is,  the  obvious  consideration 
that  the  tak'ug  a  receipt  is  a  mere  accident,  not  essential  to  the  transaction  between 
the  buyer  and  seller,  however  good  for  binding  a  third  party,  the  ship-owner  or  his 
captain  or  mate  ;  and,  no  receipt  being  necessar}',  no  non-delivery  of  it  can  affect  the 
proceeding."  The  first  question,  therefore,  which  was  put  to  the  jury  was  immaterial 
and  irrelevant.  It  is  clear  that  the  property  in  the  iron  passed  to  the  defendants  upon 
the  shipment,  and  the  custom  has  nothing  to  do  with  the  question. 

Cur  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : 

In  this  case  we  are  of  opinion  that  the  rule  for  entering  a  verdict  for  the  plaintiff 
ought  to  be  made  absolute,  with  costs.  It  appears  by  the  answers  given  by  the  jury 
to  the  fourth,  fifth,  and  sixth  questions  put  to  them  by  the  learned  Kecorder,  that  the 
plaintiff  parted  with  the  control  over  the  goods, — that  they  were  placed  under  the 
control  of  the  defendants, — and  that,  when  they  were  placed  on  board  by  the  plaintiff', 
it  was  done  with  the  intention  of  delivering  them  to  the  defendants. 

[754]  According  to  the  case  of  Brown  v.  Hare,  4  Hurlst.  &  N.  822,  these  facts 
would  establish  the  plaintift"s  right  to  recover  the  price  of  the  iron  as  sold  ;uid  delivered, 
were  they  not  qualified  by  the  answer  given  to  the  first  question  put  by  the  Recorder 
to  the  jury,  finding  that  by  the  custom  of  trade  the  price  of  goods  to  be  delivered 
F.  0.  B.  is  not  payable  before  production  of  the  bill  of  lading  or  some  other  document 
giving  evidence  of  their  being  on  board. 

The  objection  to  the  plaintiff's  recovering  which  this  answer  raises  is,  that,  as  he 
did  not  in  fact  produce  any  such  document,  he  did  not  entitle  himself  to  the  price. 
But  we  are  of  opinion  that  the  defendants  cannot  be  allowed  to  take  this  ground.  The 
sole  purpose  of  the  custom  is  obviouslj'  to  certify  the  purchaser  that  the  goods  have 
been  duly  put  on  board  pursuant  to  the  vendor's  contract. 

In  the  present  case,  the  defendants  resisted  payment,  on  the  ground,  that,  notwith- 
standing the  goods  had  been  so  put  on  board,  the  price  was  not  payable  till  the  bill  of 
lading  was  obtained  and  handed  to  them,  insisting  that  it  was  the  plaintiff's  duty  as 
vendor  to  procure  it,  and  refusing,  foi'  that  cause,  by  their  agent,  when  informed  that 
the  ship-owners  declined  to  hand  over  the  h\\\  of  lading  till  the  freight  was  paid,  to 
have  anything  to  do  with  the  matter.  The  only  contest,  therefore,  between  the 
parties  was,  whether,  besides  putting  the  goods  on  board,  it  was  the  duty  of  the 
vendor,  under  the  contract  of  sale,  to  procure  the  bill  of  lading,  and  to  pre-pay  the 
freight,  at  all  events  if  that  should  be  necessary  in  order  to  obtain  the  bill  of  lading. 
But  the  jury  have  found,  in  answer  to  the  second  question  put  to  them,  that  the 
plaintift'  did  not  undertake  to  pay  freight  or  take  out  a  bill  of  lading. 

It  appears,  therefore,  to  us,  that  the  defendants,  having  turned  out  to  be  in  the 
wrong  as  to  the  excuse  [755]  they  put  forward  for  not  paying  the  price,  cannot  now 
be  allowed  to  set  up  the  custom,  and  say  they  were  not  duly  eei'tified  that  the  iron 
had  been  properly  put  on  board  ;  but  that  they  must  be  taken  to  have  discharged  the 
plaintiff"  from  the  strict  observance  of  it. 

Rule  aljsolute  accordingly. 

Ix  THE  Matter  of  the  Complaint  of  Thomas  Nicholson  the  Younger  and 
Isaiah  Birt  Nicholson  against  the  Great  "Western  Railway  Company. 
Feb.  2.5th,  1860. 

Decision  in  Xkholsoit  v.  The  Great  JFesfern  liailwny  Company,  ante,  vol.  v.,  p.  366, 

reviewed  and  upheld. 

In  Michaelmas  Term,  18.58,  Manisty,  Q.  C,  obtained  a  rule  on  behalf  of  Messrs. 
Nicholson,  coal-dealers  in  the  Forest  of  Dean,  calling  upon  the  C4reat  Western  Railway 
Company  to  shew  cause  why  a  writ  of  injunction  should  not  issue  against  them, 
pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854,  17  &  18  Vict.  c.  31,  in  joining 
the  said  companj^  to  desist  from  giving  an  undue  jareference  to  the  Ruabon  Coal  Com- 
pany (Limited)  for  or  in  respect  of  the  carriage  of  coals  on  their  line  of  railway,  and 
injoining  them  not  to  charge  the  complainants  for  the  carriage  of  coals  at  a  higher  rate 
than  they  charge  the  Ruabon  Coal  Companj',  having  a  due  regard  to  the  circumstances, 
if  any,  which  render  the  cost  to  the  railway  company  of  carrying  for  the  one  party  less 
than  the  cost  of  carrying  for  the  other,— with  costs. 
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The  motion  was  foniidefl  upon  an  affidavit  of  Thomas  Nicholson,  which  stated  in 
substance  as  follows  : — 

1.  The  complainants  are  dealers  in  coal  raised  in  the  [756]  Forest  of  Dean,  trans- 
mitting many  thousand  tons  a  year  from  Bullo  and  Lydne\^  by  means  of  the  Great 
Western  railway,  to  their  customers  or  agents  for  sale  at  or  near  the  various  st<itions 
of  the  railway  and  its  branches. 

2.  Aaron  Cioold  and  John  Heyworth  are  lessees  under  the  Crown  and  proprietors 
of  extensive  mines  and  collieries  in  the  Forest  of  Dean,  and  are  engaged  as  partners 
in  woi-king  the  same  ;  and,  in  the  course  of  such  business,  they  raise  atniually  many 
thousand  tons  of  coal,  the  greater  portion  of  which  they  transmit  to  Bullo,  and  there 
deliver  to  the  Great  Western  Railway  Company  for  the  purpose  of  being  carried  by 
thcra,  by  means  of  their  railway',  either  for  the  traders  in  coal  who  purchase  the  same 
from  them  deliverable  by  them  there,  or  on  their  account  to  their  customers  or 
agents  for  sale  thereof  at  or  near  the  various  stations  of  the  railway  and  its  branches. 

4.  Grange  Court,  the  point  of  the  Great  Western  railway  nearest  to  Bullo  and 
Lydney,  which  are  both  on  the  South  Wales  railway,  is  about  five  miles  from  the 
former  and  twelve  fi'om  the  latter. 

5.  The  Great  Westei-n  Kailway  Company  is  entitled  to  one  fourth  of  the  capital 
and  one  thii-d  of  the  revenue  of  the  South  Wales  Railway  Company,  and  to 
nominate  one  third  of  the  directors  thereof,  with  the  privilege  to  supply  all  rolling 
stock ;  and,  by  arrangemeiit  with  the  South  Wales  Railway  Company,  the  whole  of 
the  coals  of  Bullo  and  Lydney  intended  to  pass  on  to  or  over  any  portion  of  the  Great 
Western  Rivilway  are  there  recei\'ed  by  the  Great  Western  Railwaj'^  Company  ;  and 
that  company  charges  freight  as  shewn  on  Table  B.  (ante,  vol.  v.,  p.  411^) ;  and  Table 
C.  (ante,  vol.  v.,  p.  413)  shews  the  rates  of  carriage  from  Bullo  and  Lydney,  and  the 
Great  ^\'estcrn  and  South  Wales  companies'  proportions  respectively, — the  rate  of 
charge  to  the  Ruabon  Coal  Company  (hereinafter  [757]  mentioned)  being  for  a  ton  of 
21  cwt.  of  112  lbs.,  but  to  the  complainants  and  other  coal-traders  in  and  from  the 
Forest  of  I)ean  for  a  ton  of  20  cwt.  of  1 12  lbs. 

7.  The  Great  Western  railway  is  the  only  railway  by  which  the  coal  raised  in  the 
Forest  of  Dean  can  be  forwarded  to  London,  and  the  southern,  eastern,  and 
western  parts  of  England,  and  the  various  stations  of  the  Great  Western  railway  and 
its  branches. 

s.  Bullo  and  Lydney  ai'e  the  nearest  points  on  the  said  line  of  railwaj^  to  coal-mines 
in  the  forest ;  and,  since  the  opening  of  the  South  Wales  railwa}'  to  those  stations,  the 
complainants  and  Goold  and  Heyworth  have  been  accustomed  to  deliver  or  purchase 
to  be  delivered  at  Bullo  and  Lydney  respectively  large  <|uantitics  of  coal  for  the 
purpose  of  lieing  put  on  tiie  railway  there,  and  conveyed  by  the  C!i-cat  Western  Kail- 
way  Company  to  various  stations  on  the  said  lines  of  railway  for  sale  as  afoi'csaiil. 

9.  For  the  ])urpose  of  establishing  the  said  trade,  and  promoting  the  sale  of  the 
coal  at  or  near  such  stations,  and  conducting  the  said  traffic,  the  complainants  and 
Goold  and  Heyworth  have  expended  very  considerable  sums  of  money,  besides  personal 
labour ;  and,  until  the  arrangement  with  the  Ruabon  Coal  Company  hereinafter  com- 
plained of  was  entered  into,  a  prosperous  business  was  carried  on  by  them  ;  but,  since 
the  said  arrangement  was  entered  into,  their  trade  and  that  of  the  other  coal-traders 
in  the  Forest  of  Dean  has  been  and  is  thereby  seriously  injiu-ed. 

10.  Finding  that  the  (ireat  Western  Railway  Company  did  not  ad'oi'd  them  all 
reasonable  facilities  for  the  receiving  and  forwarding  and  deliveiy  of  traffic  upon  and 
from  the  said  line  of  railway  to  the  vaiious  stations  on  their  railways  and  branches, 
the  complainants  and  other  pcisons  in  the  lAu-est  of  Dean  have  incurred  a  very  con- 
siderable expense  in  providing  a  [758]  large  number  of  trucks  to  assist  in  the  convey- 
ance of  the  said  coals  from  Bullo  and  Lydney  to  the  stations  of  the  Great  Western 
railway. 

11.  Upwards  of  two  years  since,  a  joint>stock  company  was  established  for  the 
working  of  certain  mines  of  coal  at  Ruabon  ;  and  the  formation  of  the  .said  company 
was  mainly  promoted  by  the  directors  and  officials  connected  with  the  (Jreat  Western 
Railway  Company. 

12.  The  RuaboTi  Coal  Company  was  duly  registered  ])uisuant  to  the  17  ifc  IS 
Vict.  c.  .31.  [A  co])y  of  the  memorandum  of  association,  with  the  names  and  addresses 
of  the  subscribers,  was  set  out.] 

13.  14.  The  whole  of  the  said  persons  arc  cither  officers  of  or  persons  immediately 
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connected  with  the  Great  Western  Railway  Company, — one  being  locomotive  super- 
intendent thereof,  and  having  great  power  and  influence  over  the  supply  of  engine 
power  and  the  various  officers  and  servants  of  the  railway,  another  being  a  director  of 
the  Great  Western  Railway  Company,  another  the  sou  of  the  secretary,  another  a 
clerk  in  the  registration  ottice  of  the  company,  and  others  clerks  at  the  Paddnigton 
terminus. 

15.  The  whole  paid-up  capital  of  the  said  company  as  registered  amounts  to  28,7001., 
and  the  whole  has  been  subscribed  by  persons  in  the  service  of  or  connected  with  the 
Great  Western  R<iilway  Company. 

16.  The  Ruabon  Coal  Company  has  been  actively  engaged  in  raising  and  getting 
coal  ever  since  its  establishment,  and  sending  it  along  and  over  the  Great  Western 
Railway  Company's  lines  to  the  various  stations  thereon. 

17.  Ever  since  it  commenced  operations  in  July,  18.56,  most  undue  preference  and 
partiality  have  been  exhibited  to  and  in  favor  of  the  Ruabon  Coal  Company,  to  the 
prejudice  of  the  complainants  and  other  persons  interested  in  the  Forest  of  Dean 
coal-trade. 

[759]  18.  The  Great  Western  Railway  Company,  contrary  to  and  in  violation  of 
their  own  acts,  and  of  the  statute  17  &  18  Vict.  c.  .31,  make  and  give  an  undue  or 
unreasonable  preference  or  advantage  to  and  in  favor  of  the  traffic  in  Ruabon  coal, 
and  subject  the  traffic  of  the  Forest  of  Dean  coal  to  undue  or  unreasonable  prejudice 
or  disadvantage. 

19.  The  Great  Western  Railway  Company  also,  in  violation  of  the  said  acts,  make 
and  give  an  undue  or  unreasonable  preference  or  advantage  to  or  in  favor  of  the 
Ruabon  Coal  Company  in  the  same  tlescription  of  goods  as  those  in  which  the  com- 
plainants trade  and  traffic,  and  subject  the  complainants  and  their  goods  or  traffic  to 
undue  or  unreasonable  prejudice  or  disadvantage. 

20.  The  table  marked  B.  (ante,  p.  756)  is  a  statement  of  charges  made  for  the 
conveyance  of  coal  by  the  Great  Western  Railway  Company,  and  is  in  e\'ery  respect 
correct,  and  shews  a  very  great  and  undue  advantage  and  preference  afforded  by  the 
Great  Western  Railway  Company  in  invor  of  the  Ruabon  Coal  Company, — the  whole 
of  the  coal  brought  from  or  sent  on  to  the  said  line  at  Ruabon  or  its  neighbourhood 
being  sent  by  the  Ruabon  Coal  Company. 

21.  An  agreement  was  entered  into  on  the  31st  of  July,  1856,  between  the  Great 
Western  Railway  Company  of  the  one  part,  and  the  Ruabon  Coal  Company  of  the 
other  part, — see  the  agreement,  ante,  vol.  v.,  "p.  383  (a). 

23.  The  contents  of  the  agreement  were  not  known  to  the  Forest  of  Dean  traders 
until  after  June,  1857. 

24.  When  the  agreement  was  made,  the  Great  Western  Railway  Company  and  the 
Ruabon  Coal  Company  knew  that  a  very  small  part  of  the  Forest  of  Dean  coal  was  or 
would  be  sent  to  London  (which  is  beyond  100  miles  from  Grange  Court),  or  to  places 
[760]  beyond  100  miles  from  Grange  Court;  and  the  fact  is  that  nine  tenths  of  it,  or 
thereabouts,  has  been  and  is  sent  to  stations  on  the  Great  Western  railway  which  are 
within  lUO  miles  from  Grange  Court  and  above  100  miles  from  Ruabon,  and  to  which 
stations  large  quantities  of  the  Ruabon  coal  are  sent,  and  which  come  into  unfair 
competition  with  the  Forest  of  Dean  coal,  to  the  great  prejudice  of  the  complainants 
and  the  coal-traders  and  owners  of  collieries  in  the  Forest  of  Dean  ;  and  the  complainants 
verily  believed  that  such  agreement  was  framed  by  the  railway  company  for  the  express 
puipose  of  bringing  the  coal  of  the  Ruabon  company  into  unfair  and  unreasonable 
competition  with  coals  comii}g  from  the  Forest  of  Dean. 

25.  There  are  at  least  seventy  stations  which  are  within  100  miles  of  Grange  Court, 
to  which  nearly  the  whole  of  the  Forest  of  Dean  coal  has  gone  and  now  goes,  every 
one  of  which  stations  is  more  than  100  miles  from  Ruabon,  and  at  a  great  number  of 
which  stations  the  Ruabon  Coal  Company  have  brought  and  bring  their  coals  into 
undue  and  unfair  competition  with  the  coals  of  the  complainants  and  of  other  coal- 
dealers  in  the  Forest  of  Dean  :  and  Mr.  Saunders,  the  secret^iry  of  the  Great  Western 
Railway  Company,  has  admitted,  as  the  fact  is,  that  the  average  receipts  per  ton  for 
the  tonnage  and  terminals  of  all  coals  sent  from  Bnllo  and  Lydney  to  stations  on  the 
Great  Western  railway  is  4s.,  which  is  equal  to  8/16ths  of  a  penny  per  ton  per  mile 
and  terminals  for  a  distance  of  sixty  miles. 

26.  27.  South  of  Banbury  there  are  only  twenty-four  stations  which  are  beyond 
100  miles  from  Grange  Court,  to  ten  of  which  the  complainants  have  never  sent  any 
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coals  from  the  Forest  of  Dean  :  and  north  of  Banbury  the  district  is  not  accessible  to 
Forest  of  Dean  coal,  iu  consequence  of  its  proximity  to  northern  coal-fields,  with 
narrow  giiage  communications. 

[761]  -f>.  The  oli'er  to  dealers  in  Forest  of  Dean  coal  of  an  agreement  similar  to 
the  Iiuabon  coal  agreement  is  manifestl\'  delusive  and  a  mere  cloak  for  concealing 
undue  favor  and  partiality  to  the  Kuabon  Coal  Company  in  their  coal-tratiic. 

29.  The  circumsUmces  herein  appearing,  coupled  with  the  position  of  the  stations, 
sufficiently  prove  that  the  agreement  with  the  Ruahon  Coal  Company  must  of  necessity 
be  unduly  advantageous  and  preferential  to  that  company,  and  that  it  is  a  mere 
mockery  to  oflei'  a  similar  agreement  to  the  complainants  and  to  traders  iu  coal  raised 
in  the  Forest  of  Dean. 

30.  The  said  agreement  contains  many  provisions  which  give  advantages  and 
preferences  to  the  Kuabon  Coal  Company,  none  of  which  could  be  enjoyed  by  the 
complainants,  which  are  undue  and  unreasonable. 

31.  The  complainants  and  Goold  and  Iley worth  and  their  customers  are  only 
allowed  twenty-four  hours  for  unloading  their  goods  from  the  trucks  ;  and,  if  they  fail 
to  unload  within  that  time,  they  ai'C  charged  demurrage,  while  the  Kualion  Coal 
Company  are  only  charged  at  the  unloading  place  after  forty-eight  hours  from  the 
time  of  notice  in  writing  being  given,  and  they  are  not  charged  with  any  demurrage 
whatever  at  those  stations  where  the  railway  company  have  provided  depots  and 
conveniences,  and  where  the  business  of  the  Rualion  Coal  Company  is  conducted  by  a 
manager  appointed  by  the  railway  compan}'  or  l)y  the  superintendents  and  station- 
masters,  as  set  forth  in  paragraph  9  of  the  agreement. 

32.  It  is  impossil)le,  for  the  reasons  herein  appearing,  for  any  tradei-  in  Forest  of 
Dean  coal  to  enter  into  an  agreement  similar  to  that  made  by  the  Iiuabon  company  ; 
and,  so  far  from  the  agreement  being  in  accordance  with  any  usual  or  well-known 
principle,  tiie  [762]  complainants  l)elieve  such  an  agreement  (tiiking  into  consideration 
the  whole  of  its  powers)  was  never  before  entered  into  by  or  with  any  railway  company. 

33.  There  is  a  provision  in  the  ;igreement  for  full  train-loads  ;  1nit,  in  practice,  this 
is  not  and  never  has  been  carried  out,  and  it  is  impossible  piactically  to  carry  it  out ; 
for,  full  train-loads  cannot  be  sent  throughout  from  iiuabon,  on  account  of  the 
gradients  between  Kuabon  and  West  Bromwich  (which  is  upwards  of  a  distance  of 
60  miles),  and  coals  sent  by  the  Kuabon  Coal  Company  are  delivered  at  many  stations, 
and  of  necessity  the  train  is  and  must  be  broken  up  for  that  purpose. 

34.  The  coal  from  the  Forest  of  Dean  is  carried  by  special  trains,  as  arranged  and 
directed  by  the  Great  Western  Railway  Company,  and  practically  it  is  carried  in  as 
advantageous  a  manner  to  the  Great  Western  Railway  Company  as  that  which  is 
carried  for  the  Kuabon  company  ;  and  for  some  time  Goold  and  Heyworth  aiid  the 
complainants  were  in  the  habit  of  sending  loads  which  the  Great  Western  Railway 
Company  called  full  train-loads,  but  the  practice  ceased  and  was  discontinue<l  at  the 
request  of  the  (ireat  Western  Railway  Comjiaiiy,  on  account  of  tiie  inconvenience 
which  they  alleged  that  they  thereby  sustained. 

35.  The  trade  of  the  complainants  and  of  Goold  and  Heyworth,  and  the  trade  in 
coal  from  Bullo  and  Lydney  upon  the  Great  Western  railway  is  large,  regular,  and 
constant,  and,  to  the  best  of  the  deponent's  belief,  exceeds  in  quantity  the  coal  sent 
l)y  the  Ruabon  Coal  Company  :  and  the  complainants  verily  believe  that  the  low  rates 
charged  to  the  Kualion  Co.d  Company,  taken  in  conjunction  with  the  otiier  advantages 
allorded  to  the  said  com[)any  by  the  agreement,  are  not  remunerative  to  tiie  railway 
ccmipany,  or,  if  they  are  in  any  degree  renuuierative,  they  [763]  are  not  nearly  so 
nuicii  so  as  the  higher  rates  charged  to  tiie  complainants  and  the  other  traders  in 
Foiest  of  Dean  coal,  all  circumstances  licing  taken  into  consideration  ;  and  the  com- 
plainants l]cli(!ve,  that,  if  the  matter  was  submitted  to  a  detailed  investigation  by  an 
experienced  tiattic-inanager,  it  would  be  founil  that  the  allegations  of  thede])i)ncn  tare  true. 

30.  The  rates  charged  on  Forest  of  Dean  coals  without  agreement  are  not  fair  and 
reasonable,  but,  on  the  contrary,  ai'c  unfair,  unreasonable,  and  disjiropoi-tional  as  com- 
pared with  the  lower  rates  charged  under  the  agreement  with  the  ii'iialioii  company; 
and  there  is  not  any  ditl'erence,  as  ali'ecting  in  favor  of  the  Kuabon  Coal  Company  tlie 
cost  of  carriage,  between  the  circumstances  under  which  the  Great  Western  Railway 
Company  have  carried  or  carry  coals  for  the  Ruabon  company  and  the  eircuiiisUmccs 
under  which  they  have  carried  or  carry  coals  for  the  complainants  and  (Joold  and 
Hcyvvorlh  and  any  other  traders  from  IJullo  and  Lylney. 
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37.  For  distances  under  .50  miles,  the  ordinary  rates  are  charged  to  the  Ruahon 
Coal  Company,  and,  for  distances  exceeding  50  hut  less  than  100  miles,  higher  rates 
.'ire  charged  than  for  distances  exceeding  100  miles  ;  but  this  is  not  a  well-known  or 
usual  principle  of  charge  adopted  by  the  Great  Western  Eailway  Company  :  on  the 
contrary,  the  complainants  and  Goold  and  Heyworth  and  other  tradeis  from  BuUo 
and  Lydney,  are  charged  by  the  Great  Western  Railway  Company  one  and  the  same 
rate  per  ton  per  mile  without  regard  to  distance ;  and  the  same  rate  per  ton  per  mile 
is  charged  for  the  Forest  of  Dean  coal  whether  it  is  sent  50  or  150  miles,  or  any  other 
greater  distance. 

38.  Forest  of  Dean  coals  consigned  to  stations  of  the  Great  Western  railway  on 
the  Wilts  and  Somerset  branch  are  taken  from  S^^■indou  with  coals  from  [764]  Ruabon 
consigned  to  the  same  stations,  by  the  same  trains,  and  delivered  in  the  same  manner  : 
and  Forest  of  Dean  coal  is  charged  8/16ths  of  a  pennj'  per  ton  per  mile,  while  Ruabon 
coal  is  charged  7/16ths  of  a  penny  per  ton  per  mile  for  a  distance  they  travel  together. 

39.  Forest  of  Dean  coal  sent  to  stations  east  of  Didcot,  is  taken  from  that  place 
with  coal  from  Ruabon  consigned  to  the  same  stations  by  the  same  trains,  and  delivered 
in  the  same  manner:  and  Forest  of  Dean  coal  is  charged  8  Ifiths  of  a  penny  per  ton 
per  mile,  while  Ruabon  coal  is  charged  7/16ths  of  a  penny  per  ton  per  mile. 

40.  Forest  of  Dean  coal  sent  to  stations  on  the  Wycombe  l)raiich  is  taken  from 
Maidenhead  with  coal  from  Ruabon  consigned  to  the  same  stations  by  the  same  trains, 
and  delivered  in  the  same  manner :  and  Forest  of  Dean  coal  is  charged  Is.  6d.  per  ton 
for  conveyance  from  Maidenhead  to  any  Wycomlie  liraneh  station,  while  Ruabon  coal 
is  charged  only  7/16ths  of  a  penny  per  ton  per  mile,  which  amounts  to  a  varied  charge 
of  from  2d.  to  5d.  per  ton  only,  according  to  distance. 

42.  The  efltect  of  the  said  agreement,  if  supported,  will  be,  to  do  incalculable  injury 
to  the  Forest  of  Dean  coal-owners  and  coal-dealers,  and  to  give  the  Ruabon  Company 
undue  and  unfair  advantages  over-  them,  and  is  not  only  calculated,  but  manifestly 
intended,  to  protect  the  Ruabon  Coal  Company  fiom  fair  competition. 

44.  The  collieries  in  the  Forest  of  Dean  have  been  established  at  great  cost,  and 
they  afford  employment  to  thousands  of  persons  ;  and,  unless  the  Great  Western 
Railway  Company  are  compelled  to  carry  the  coals  gotten  therefrom  upon  equal  terms 
with  the  Ruabon  coal  (all  circumstiinces  being  considered),  it  will  be  impossible  to 
carry  on  a  fair  trade  in  the  Forest  of  Dean  coal. 

Montague  Smith,  Q.  C,  and  Phipson,  shewed  cause,  [765]  upon  the  affidavits  of 
James  Grierson,  the  general  manager  of  the  goods,  coal,  and  mineral  traffic  of  the 
Great  Western  Railway  Company,  Mr.  Seymour  Clarke,  the  geneial  manager  and 
superintendent  of  the  company,  Edward  Wheler  Mills,  and  Henry  Simonds,  directors 
of  the  company,  Matthew  Kirtley,  civil  engineer,  and  superintendent  of  the  locomotive 
department  of  the  Midland  Railway  Company,  ^^'illiam  Lister  Newcombe,  general 
manager  of  the  goods,  coal,  and  mineral  traffic  of  the  Midland  Railway  Company, 
Archibald  Sturrock,  civil  engineer,  and  superintendent  of  the  locomotive  department 
of  the  Great  Northern  Railway  Company,  Chai'les  Alexander  Saunders,  secretary  to 
the  Great  Western  Railway  Compan}',  and  Joseph  Beattie,  superintendent  of  the 
locomotive  department  of  the  South  Western  Railway  Company. 

Grierson's  affidavit  was  to  the  following  effect : — 

1.  I  have  had  large  experience  in  the  coal  and  mineral  traffic  of  the  Great  Western 
railway  :  the  details  of  such  traffic,  including  the  coal-traffic  from  the  Forest  of  Dean, 
Ruabon,  and  elsewhere,  is  under  my  general  superintendence. 

2.  In  nearly  all  places  where  the  Forest  of  Dean  coal  competes  with  the  Ruabon 
coal,  the  charges  made  by  the  Great  Western  Railway  Company  for  carriage  are  as 
hi^h  in  the  aggregate  to  the  Ruabon  Coal  Company  as  they  are  to  the  complainants, 
though  they  may  be  less  per  ton  per  mile,  and  very  often  they  are  higher. 

3.  For  instance,  the  charge  made  to  the  complainants  for  coal  carried  to  Paddington 
from  Bullo  in  owners'  waggons  is  stated  to  be  6s.  9d.  per  ton,  and  from  Lydney  7s.  Id. 
per  ton,  while  the  charges  to  the  Ruabon  Coal  Company  are  7s.  6d.  per  ton.  The 
chai-ges  made  to  the  complainants  for  coal  carried  to  Bull's  Bridge  in  owners'  waggons 
are  s'tated  to  be  6s.  4d.  and  [768]  6s.  8d.  per  ton  from  Bullo  and  Lydney  respectively, 
while  the  charge  made  to  the  Ruabon  Coal  Company  would  be  7s.  Id.  per  ton.  The 
charges  made  for  coal  carried  to  Reading  in  owners'  waggons  from  Bullo  and  Lydney 
respectively  are  said  to  be  5s.  4d.  and  5s.  8d.  per  ton,  while  the  Ruabon  company  are 
charo-ed  6s.  2d.  a  ton.     The  chai'ges  made  by  the  company  for  coal  carried  to  Swindon  in 
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owners'  waggons  from  BuHo  and  Lyduey  respectively  are  said  to  be  3s.  7d.  and  3s.  1  Id. 
a  ton,  while  the  Kuabon  Company  pays  6s.  5d.  a  ton. 

4.  In  regard  to  Oxford,  the  Ruabon  Coal  Company  have  a  small  advantage  of  2d. 
a  ton  over  coal  sent  in  owners'  waggons  from  Lydney  ;  but  the  charges  to  Reading 
from  Bullo  shew  a  sum  of  2d.  a  ton  in  favor  of  the  Forest  of  Dean  coal  ;  and,  on  the 
other  hand,  at  Dideot,  where  the  coals  compete,  the  Forest  of  Dean  coal-owners  have 
an  advantage  over  the  Ruabon  Coal  Company  of  lid.  per  ton  if  the  coal  is  sent  from 
Bullo,  and  7d.  a  ton  from  Lydney  ;  and  at  Maidenhead,  where  the  coal  also  competes, 
the  Forest  of  Dean  coal-owners  have  an  advantage  of  8d.  and  6d.  a  ton  respectively. 

5.  The  Forest  of  Dean  coal-owners  are,  as  I  believe,  under  a  disadvantage  in  respect  of 
their  coal  in  competition  with  the  Ruabon  coal,  partly  because  the  quality  is  not  so  good  for 
household  purposes,  and  partly  because,  as  I  am  informed,  a  much  higher  price  is  charged 
for  the  Forest  of  Dean  coal  at  the  collieries  than  is  charged  for  the  Ruabon  coal. 

6.  The  coal-trattic  from  the  Forest  of  Dean  generally,  and  from  the  complainants, 
is  an  irregular  and  uncertain,  as  well  as  a  small  traffic.  From  the  absence  of  any 
guarantee  as  to  quantity,  and  the  uncertainty  and  irregularity  of  the  traffic,  it  is 
impracticable,  and  would  be  most  expensive  to  the  I'ailway  company,  to  appropriate 
engines  and  trucks  for  such  traffic,  as  is  done  [767]  for  the  Ruabon  coal :  and  I  believe 
the  agreement  with  the  Ruabon  Coal  Company  is  remunerative  to  the  Great  Western 
Railway  Company,  and  that  the  conveyance  of  coal  under  it,  taking  the  whole  of  the 
provisions,  is  more  profitable  to  the  railway  company  than  the  coal-traffic  from  the 
Forest  of  Dean. 

7.  There  is  a  large  number  of  trucks  constantly  and  regularh'  employed  for  the 
Ruabon  coal-traffic  under  the  agreement,  by  which  a  ^ei'y  considerable  saving  of 
expense  and  gain  are  obtained  by  the  railway  company  :  and,  as  the  G-reat  Western 
Railway  Company  provide  trucks  under  the  Ruabon  coal  agreement,  they  are  some- 
times enabled  to  send  and  do  send  down  back-loads  of  manure  and  other  materials  in 
some  of  the  trucks,  and  thus  collaterally  the  Ruabon  company  gain  advantage  and 
save  expense,  so  that  the  lailway  company  can  afford  to  make  charges  for  trucks  to 
the  Ruabon  company  less  than  their  ordinary  charges. 

8.  It  is  a  recognized  principle  in  the  business  of  the  railway  companies  generally, 
and  more  especially  as  to  coal  and  miiieial  traffic,  that  the  longer  the  distance  and  the 
fuller  the  loads,  within  certjiin  limits,  the  greater  the  gain  to  the  railway  company  in 
proportion  over  shorter  distances  and  .smaller  loads,  the  saving  as  regards  locomotive 
power  and  trucks  being  great  on  the  longer  distance.  The  reduction  in  the  rate  of 
carriage  to  the  Ruabon  Coal  Company  by  their  agreement,  and  the  other  ad\ant;iges 
they  are  allowed  for  coal  carried  beyond  100  miles,  is  fair,  and  to  the  benefit  of  the 
railway  company.  The  coal  going  to  places  at  short  distances  from  the  colliery  always 
pays  higher  rates  than  coal  going  long  dist;inces.  The  railway  companies  generally 
secure  such  traffic  without  special  inducement ;  and  the  price  paid  for  such  coal  will 
allow  of  a  larger  charge  for  the  carriage. 

9.  Tlie  liuabon  Coal  Company  have  been  invariably  [768]  leipiired  to  send  their 
coal  in  full  train-loads,  and  have  done  .so  accordingly:  and  in  those  cases  where  the 
full  trains  of  coal  sent  l)y  the  said  company  have  been  broken  u|),  it  iia.s  been  done  after 
they  have  l)cen  received  by  the  railway  company,  and  by  the  railway  company  for 
their  own  convenience. 

10.  A  strict  account  of  the  times  of  arrival  and  unloading  the  coal  trains  has  been 
made  out  at  the  vaiious  stations,  and  the  Ruabon  Coal  Com]iany  or  the  consignees 
charged  with  any  demurrage  which  accoiding  to  the  saiil  agreement  has  ;irisen  or  may 
arise  in  consequence  of  the  detention  of  the  trucks  at  any  of  the  stiitions  on  the  Great 
Western  railway  ;  and  no  allowance  or  deduction  ha.s  been  or  is  permitted  l)y  the 
Ruabon  Coal  Company  from  the  railway  company's  charge  for  such  (lemurragc. 

11.  In  consequence  of  the  stiti' gradients  between  the  Gloucester  and  Swindon 
stiitions  of  the  Great  Western  railway,  coal  coming  from  the  Forest  of  Dean  or  otiier 
places  on  the  South  Wales  lailway  cannot  be  carried  in  such  heavy  train-loads  as  coal 
can  from  West  Hrf)mwi(li,  through  which  the  Kuabon  coal  comes.  The  coal  coming 
fi'om  the  South  Wales  railway  has  beiMi  and  is  cairied  in  the  most  advantageous  way 
for  the  railway  comp.-uiy,  cither  by  being  sent  on  in  a  train  by  itself,  or,  if  there  is  not 
enough  to  forma  full  train,  then  it  is  attached  to  an  ordinary  train.  If,  in  consequence 
of  the  Ruabon  Coal  Company's  full  train-load  having  been  broken  up  l)y  the  (Jreat 
Western  Railway  Company,  any  South  Wales  coal  can  be  sent  on  by  the  train  from 
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Kuabon,  it  is  so  sent  from  Didcot  as  a  matter  of  economy  and  convenience  to  the 
lailway  company. 

12.  In  October,  1858,  I  had  a  correspondence  with  the  complainants  respecting 
the  latcs  at  which  the  Great  Westeiii  Railway  Companj-  would  carry  coals  [769]  for 
them  for  guaranteed  quantities  for  distances  over  100  miles,  and  also  for  distances 
over  50  miles  and  under  100 ;  and,  on  the  1st  of  that  month,  I  forwarded  to  them 
a  copy  of  the  following  terms,  as  those  on  which  the  Kuabon  Coal  Company  were 
willing  to  enter  into  an  agreement  with  them, — 

"  Contract  coal-rates. 

" For  guaranteed  quantities  sent  in  owneis'  trucks  over  distances  exceeding  100 
miles,  yearly  payment  not  to  be  less  than  50001.,  freight  to  be  uniformly  7, 16ths  of 
a  penny  per  ton  per  mile  ;  with  the  following  terminals, — freight  exceeding  per 
annum '40,0001.,  3d.;  30,0001.,  6d.  ;  20,0001,  9d.  ;  15,0001.,  Ls.  ;  10,0001.  Is.  3d.; 
50001.  Is.  6d. 

"For  guaranteed  quantities  sent  in  owners'  trucks  distances  over  50  miles  and 
under  100,  freight  to  be  uniformly  |d.  per  ton  per  mile ;  with  the  following  terminals, 
—per  annum  15,0001.,  4d.  ;   10,0001.,  6d. ;  75001.,  8d. ;  50001.,  lOd.  ;  25001.,  Is." 

13.  The  railway  company  are  ready  and  willing  to  enter  into  an  agreement  with 
the  complainants  on  the  terms  of  that  minute  ;  and  several  letters  passed  between  me 
on  behalf  of  the  company  and  the  complainants  on  the  subject :  but,  in  November, 
1858,  the  negotiation  terminated,  as  to  the  distance  beyond  100  miles,  in  consequence 
of  difficulties  created  by  the  South  Wales  Railway  Company,  and  as  to  the  shorter 
distance  in  consequence  of  the  complainants  requiring  that  all  coals  paid  for  as  carried 
50  miles  should  have  the  advantage  of  and  be  charged  according  to  the  said  scale  of 
prices,  though  such  coals  were  not  in  fact  carried  50  miles  upon  the  railway. 

14.  In  reference  to  the  statements  made  by  the  complainants  in  the  34th  paragraph 
of  their  affidavit,  it  is  in  reference  to  the  small,  irregular,  and  uncertain  traffic  coming 
from  the  Forest  of  Dean  that  full  train-[770]-loads  are  not  obtained  for  that  traffic  ; 
but  the  complainants'  coal  is  attached  to  some  of  the  ordinary  trains  of  the  company  : 
not  only  could  there  be  no  saving  of  expense  gained  by  only  occasional  full  train-loads, 
but  it  would  increase  the  expense  to  the  company  to  provide  for  occasional  full  train- 
loads,  unless  a  certain  and  constant  number  could  be  provided. 

15.  In  practice,  the  Kuabon  Coal  Company  are  kept  strictly  to  the  terms  of  their 
agreement,  not  only  as  to  the  charge  for  demurrage  of  trucks,  but  as  to  all  other 
matters. 

Mr.  Seymour  Clarke's  affidavit  stated  that  he  had  had  considerable  experience  in 
coal,  mineral,  and  other  traffic,  and  in  the  rates  and  charges  for  the  same  in  reference 
to  the  cost  and  expense  to  the  company ;  that  the  Great  Northern  Railway  Company 
have  a  ver}'  large  coal  traffic  on  their  lines  of  railway  ;  that  it  is  an  universal  rule  that 
a  railway  company  can  afford  to  carry  coals  and  minerals  at  a  less  rate  for  a  long 
distance  than  for  a  short  distance,  and  the  company  would  gain  as  much  by  coals 
going  for  a  long  distance,  say  100  miles  and  upwards,  at  low  rates,  as  they  would  gain 
on  short  distances  at  considerably  higher  rates ;  that  it  is  also  important  to  secure  full 
train-loads  for  an  engine,  and  constant  and  regular  traffic,  for,  thereb\'  the  trade  can 
be  more  economically  carried  on  by  the  railway  company,  in  consecjuence  of  a  certain 
number  of  engines  and  trucks  being  capable  of  being  appropriated  to  such  traffic  and 
kept  in  constant  and  regular  employment ;  that  the  I'ates  given  to  the  Ruabon  Coal 
Company  under  their  agreement  with  the  Great  Western  Railway  Company,  and  the 
other  advantages  given  to  them  under  that  agreement,  are  fair,  and  are  remunei-ative 
to  the  railway  company,  in  considei-ation  of  the  guarantee  of  the  large  and  re-[771]- 
gular  traffic  to  be  sent  in  full  train-loads  over  a  distance  of  100  miles  and  upwards  : 
and  that,  taking  a  year's  traffic,  the  agreement  with  the  Ruabon  company  for  their 
guarantee  traffic  is  far  moie  rennmerati\e  to  the  railway  company  than  the  traffic 
coming  from  the  general  coal  trade  of  the  Forest  of  Dean,  at  the  prices  charged  by 
the  railway  company  to  the  dealer  for  the  carriage  of  such  coal  without  any  guarantee 
of  quantity,  or  for  the  regularity  or  for  distance,  or  foi-  coal  being  carried  in  full 
train-loads. 

The  affidavit  of  Messrs.   Mills  and   Simonds,  the  two  directors,  stated  that,  in 
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1855,  the  directors  of  the  Great  Western  Railway  Company  fully  investigated  the 
aftairs  of  the  company  genei'ally,  in  order  to  see  -whether  the  traffic  could  be  increased 
and  the  revenue  of  the  company  improved,  and  to  determine  upon  the  best  mode  of 
effecting  this  object ;  that  it  came  before  them  in  the  course  of  investigation  that  the 
coUieiies  at  Kuabon  had  never  been  properly  developed,  on  account  of  the  insufficiency 
of  capital  employed  in  them,  although  thej'  had  a  description  of  coal  peculiarly 
adapted  for  the  London  consumption,  and  negotiations  were  had  with  the  owners  of 
the  collieries  in  that  rlisti-ict  with  the  view  of  increasing  the  traffic;  that,  in  consequence 
of  the  failure  of  attempts  to  obtain  such  capital,  a  company  was  formed,  with  a  con- 
sideraljle  capital,  embracing  certain  officers  of  the  Great  Westei'n  Itailway  Compaii}', 
with  the  full  sanction  of  the  directors,  and  with  the  approval  of  the  shareholders, 
under  a  distinct  resolution  to  that  eflfect  passed  at  a  genei'al  meeting  of  the  company, 
and  with  this  view  an  arrangement  was  made  for  the  carriage  of  coals  ;  that  the  sole 
object  of  the  directors  in  entering  into  that  agreement  with  the  Uual)on  Coal  Company 
was,  to  increase  the  revenue  of  the  I'ailway  company  bj'  a  fair  development  of  the 
coal-traffic  on  their  lines  of  rail-[772]-way  ;  that,  in  regard  to  the  distance  of  100  miles, 
at  which  the  reduced  rates  or  ad\antages  of  the  Kualjon  company  were  to  come  into 
opei'ation,  this  was  arranged  without  reference  to  the  South  V\^ales  or  Forest  of  Dean 
coal  or  the  coal-owners  of  those  or  any  other  districts,  but  solely  because  the  directors 
were  advised  by  competent  persons  whom  they  consulted,  that  it  was  necessary  to 
secure  a  "lead"  oi'  distance  of  100  miles  and  upwards,  in  order  that  the  railway 
company  might  aft'ord  to  cany  coal  at  lower  rates  than  they  could  for  uncertain 
distances  and  for  uncertain  loads  under  100  miles;  that  the  directors  were  advised 
this  generally  in  consequence  of  the  company  being  able  to  work  the  trains  at  much 
less  cost  to  the  railway  company  over  a  long  distance  and  with  regular  and  full  train- 
loads,  and  that,  as  the  railway  company  would  have  a  guarantee  for  a  considerable 
amount  of  yearly  increase  to  be  obtained  from  a  minimum  of  coal  sent  in  full  train- 
loads,  under  these  circumstances  they  could  aftbi-d  to  make  reduced  rates  for  carriage 
beyond  100  miles,  and  generally  to  grant  fair  facilities  and  advantages,  and  that  the 
agreement  with  the  Kualion  Coal  Company  was  ultimately  arranged  on  those  principles  ; 
that  the  Great  Western  directors  uniformly  insisted  upon  a  condition  that  such  agree- 
ment should  be  open  alike  to  all  other  parties  who  would  lie  willing  to  enter  into  the 
same  agreement  for  a  like  amount  of  ti'attic  upon  equal  terms  and  conditions,  and  they 
had  been  most  anxious,  and  had  invariably  oftered  to  all  coal-proprietors  who  had  applied 
to  them,  and,  among  others,  to  the  complainants,  an  agi'eemcnt  for  the  conveyance  of 
their  coals  n[)on  those  terms  and  conditions  ;  that  the  trade  in  South  Wales  and  Forest 
of  Dean  coal  was  at  the  date  of  this  agreement  considered  to  he  comparatively  of  a 
local  character ;  and  that,  in  making  the  agreement,  the  directors  had  no  intention  of 
favoring  [773]  the  Ruabon  Coal  Company  over  the  plaintiffs  or  any  other  company  or 
persons,  or  to  subject  the  coal  of  the  Forest  of  Dean  to  any  unfair  competition  or 
disadvantage. 

The  atiidavit  of  Mr.  Kirtley  stated,  that  the  principal  item  of  expense  to  the 
lailway  conijjanyjn  the  cost  of  rniniing  a  coal  or  mineral  train  is,  the  e.\-])ense  for 
locomotive  power,  which  is  made  up  of  a  per-ccntage  on  capital  for  original  cost,  the 
cost  of  fuel,  wages  for  engine-men  and  drivers,  and  a  per-ccntage  for  wear  and  teai-, 
and  that  this  c.\])onse  is  very  nnich  proportionately  decreased  when  the  engine 
performs  a  long  journey  in  one  day,  l)y  having  what  is  called  a  long  and  continuous 
lead,  and  also  when  the  full  power  of  the  engine  is  employed  by  having  full  train- 
loads  pro\ided  ;  that,  where  there  is  an  ascertained  number  of  trains  in  each  week, 
each  carrying  an  ascertained  load  and  requiring  a  fixed  and  certain  numbei'  of  trucks, 
the  railway  company  are  enabled,  from  their  knowledge  of  the  inimber  of  trucks 
and  of  the  times  at  which  they  will  be  required,  to  effect  a  great  saving  in  expense, 
by  devoting  certain  engines  exclusively  to  such  traffic,  and  that  more  work  at  the 
same  cost  can  l)e  got  out  of  such  engines  at  a  regular  and  certain  traffic  than  if 
employed  in  a  fluctuating  or  uncertain  traffic,  for  the  carriage  of  which  the  company 
may  often  be  oliliged  to  send  s])ccially  to  their  depot  for  cngiTies  ;  that  the  cost, 
calculated  ])cr  ton  per  mile  on  the  load  drawn,  of  an  engine  wln'ch  has  as  great  a  loud 
:is  it  can  fairly  carry,  is  very  much  less  to  the  com])any  than  the  cost  of  an  engine 
having  only  a  light  load,  and  that  the  increased  consnmptioTi  of  fuel  and  the  wear  and 
tear  of  the  engine  caused  by  the  greater  load  are  by  no  means  in  proportion  to  the 


1020     IN  RE  NICHOLSON  AND  THE  GREAT  WESTERN  RY.  CO.     7  C  B.  (N.  S.)T74. 

difference  in  the  load,  and  that  in  fact  an  engine  running  without  any  load  at  all 
would  cost  nearly  as  much  to  the  company  as  one  having  a  full  load  ;  that  it  is  a 
[774]  recognized  principle,  borne  out  b}'  every  day's  experience,  that  the  greatei'  the 
load,  up  to  the  power  of  the  engine,  the  more  economically  will  it  work  out  per  ton 
per  mile  ;  that  an  engine  taking  a  train  100  miles  at  one  lead  can  be  worked  much 
more  economicalh'  than  one  getting  only  a  short  lead,  and  a  train  going  200  miles  on 
one  consecutive  lead  can  be  worked  still  more  economically,  the  rule  being,  that, 
after  a  certain  distance,  the  longer  the  journey  made  by  one  engine,  up  to  twelve 
or  fourteen  hours  a  day,  the  less  expense  it  is  to  the  company  ;  that,  in  the  cost  of 
an  engine  is  included  the  wages  of  the  engine-driver  and  fireman,  who  always  are 
appointed  to  and  stay  with  the  same  engine,  and  that  the  wages  of  such  di'iver  and 
fireman  are  paid  at  a  fixed  rate  for  a  day  of  so  many  hours,  and  do  not  vary  according 
to  the  number  of  miles  travelled  or  work  performed  Ija'  the  engine  to  which  they  are 
attached  ;  that  every  engine  requires  a  certain  and  consideralile  expense  to  get  it 
into  steam  before  it  begins  to  work,  and  again  to  put  it  out  of  steam  at  the  end  of  its 
day's  work,  and  the  time  of  the  driver  and  fireman  is  occupied  in  both  operations,  so 
that  the  greater  the  amount  of  work  done  by  such  engine  whilst  it  is  in  full  steam  the 
cheaper  will  be  its  working,  and  the  cost  to  the  company  per  ton  per  mile  consideraljly 
less ;  that  a  long  lead  with  trucks  is  also  important,  as  lessening  the  cost  to  the 
company,  as  at  the  beginning  and  end  of  every  journey  time  is  lost  while  the  trucks 
are  loaded  and  unloaded,  during  which  time  the  company  earn  nothing,  as  they  only 
gain  while  the  trucks  are  travelling  loaded  at  so  much  per  mile  ;  that,  for  these  reasons, 
a  lower  rate  of  freight  for  a  long  distance,  with  a  constant  trade,  is  moi'e  remunera- 
tive to  a  railway  company  than  a  higher  rate  for  short  distances  with  traffic  no  cei'tain 
amount  of  which  is  guaranteed  or  ascertained  ;  that  the  I'ates  [775]  charged  by  the 
Gi'eat  "Western  Railway  Company  to  the  Kuabon  company  for  distances  beyond  100 
miles,  and  the  other  advantages  gained  by  them  under  their  agreement  with  the  Great 
Western  Railway  Company,  are  justified  by  the  length  of  the  lead  and  the  stipulations 
for  full  train-loads  and  guaranteed  quantities  which  they  agree  to  provide  ;  that, 
taking  a  year's  traffic,  the  terms  agreed  to  be  given  to  the  Ruabon  company  for  their 
guaranteed  traffic  are  far  more  remunerative  to  the  railway  company  tlian  the  traffic 
arising  from  the  general  coal-trade  of  the  Forest  of  Dean  at  the  prices  charged  by  the 
railway  compan)'  to  the  dealers  for  the  carriage  of  such  coal  without  any  guarantee 
of  quantity,  or  for  regularity,  or  for  disttmce,  is  for  the  coal  being  carried  in  full 
train-loads ;  that  the  rates  granted  to  the  Ruabon  Coal  Company  would  not  be 
sufficiently  remunerative  to  the  railway  company  without  a  guarantee  of  full  train- 
loads,  nor  for  a  less  distance  than  100  miles  ;  that  the  scale  for  shorter  distances 
than  100  miles,  as  published  by  the  company,  is  very  moderate  and  fair ;  and  that  no 
material  saving  of  expense  would  be  obtained  by  the  railway  company  hy  carrying 
only  occasional  full  train-loads  from  the  Foi-est  of  Dean,  as  an  engine  would  in  all 
probability  be  required  to  be  sent  fi'om  the  depot  at  Swindon  to  bring  away  the  load, 
and  as  the  cost  of  running  an  engine  without  a  load  is  nearly  the  same  as  with  a  load. 

The  affidavits  of  Messrs.  Newcombe,  Sturrock,  and  Beattie,  were  suljstantially 
coi'roborative  of  that  of  Mr.  Kirtley. 

The  affidavit  of  Mr.  Saunders,  in  addition  to  the  facts  deposed  to  by  him  on  the 
former  occasion  (ante,  vol.  v.,  p.  380),  contained  a  general  denial  of  intention  on  the 
part  of  the  Great  Western  Railway  Company  to  favor  the  Kuabon  Coal  Company,  or 
that  the  table  [776]  referred  to  aflbrded  any  undue  advantage  or  preference  to  that 
company ;  that  the  arrangement  was  in  all  respects  fair  and  equitable,  and  was  made 
solely  with  a  view  to  the  advantage  of  the  railway  company  ;  that  the  distance  of 
100  miles  was  fixed  expressly  against  the  wish  of  the  promoters  of  the  Ruabon  Coal 
Company,  it  having  been  considered  and  contended,  in  the  interest  of  the  railway 
company,  that  coal  destined  for  short  distances  must  necessarily  be  can-ied  o\'er  their 
lines  of  railway,  and  moreover  that  such  coal  would  bear  to  pay  a  higher  freight  than 
coal  carried  for  longer  distances ;  that,  in  making  a  small  difl'erence  as  to  coal  to  be 
sent  by  the  Ruabon  Coal  Company  between  50  and  100  miles,  they  were  actuated 
only  by  the  same  principle,  of  gaining  revenue  to  the  railway  company  and  allowing 
some  equivalent  for  the  saving  in  cost  of  carriage  over  the  comparatively  longer  lead, 
but  the  coal  carried  between  these  distances  did  not  form  any  portion  of  the  guaranteed 
freight;  that  the  object  of  the  directors  of  the  Great  Western  Railway  Company  in 
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making  the  agreement  with  the  Kiuibon  Coal  Company  had  been  fully  and  completely 
answered  by  the  operation  of  that  agreement,  for  that  such  agreement  was  a  remune- 
rative one  to  the  railway  company,  and  the  conveyance  of  coals  under  it,  taking  into 
consideration  the  whole  of  the  provisions,  was  more  profitable  to  the  railway  company 
than  the  coal-traffic  from  the  Forest  of  Dean,  at  the  prices  charged  upon  such  traffic, 
without  any  agreement  as  to  a  stipulated  regular  quantity  or  a  stipulated  annual  pay- 
ment, or  as  to  full  train-loads  ;  that  the  principal  cost  of  all  coal  or  mineral  trains  is, 
the  expense  of  locomotive  power,  and  where  there  is  constant,  regulai-,  and  ascertained 
trattic,  certain  engines  can  be  exclusively  devoted  to  it  at  a  great  saving  to  the 
company,  and  much  more  work  can  be  done  by  such  engines  under  [777]  such  circum- 
stances than  for  ordinary  trattic  of  the  same  character  ;  that  there  is  a  very  consider- 
able saving  of  expense  to  the  railway  company,  where  trucks  are  provided  by  them, 
if  there  is  a  known  and  stipulated  traffic  to  be  conveyed  for  a  long  distance  and  at 
certain  agreed  times,  the  average  number  of  trucks  required  per  week  being  ascer- 
tained, the  same  trucks,  or  nearly  so,  do  the  whole  work  ;  that  a  very  large  capital 
is  invested  by  the  Great  Western  Kailway  Company  in  trucks,  and  that  the  longer 
mileage  distance  they  run  with  loads,  in  other  words,  the  more  work  they  do,  the 
greater  the  gain  to  the  company,  the  cost  of  wear  and  tear  being  by  no  means  in  pro- 
portion to  the  extra  gain  ;  that  the  coal  trade  of  the  complainants  is  not  of  that 
constant,  uniform,  and  ascertained  character  as  to  enable  the  Great  Western  Railway 
(Jompany  to  work  the  same  with  the  I'egularity  and  economy  which  they  would  be 
able  to  do  were  a  fixed  and  stipulated  (jnantity  agreed  to  be  sent  from  the  Foi'est  of 
Dean  along  the  railway  in  full  and  regular  train-loads,  or  with  the  regularity  and 
economy  with  which  the  railway  company  do  work  the  Kuabon  coal-trattic  under  the 
agreement ;  that  practically  the  coal  from  the  Forest  of  Dean  is  not  carried  in  so 
advantageous  a  manner  to  the  railway  company  as  that  which  is  carried  for  the 
Kuabon  Coal  Company,  and  that  the  rates  charged  on  Forest  of  Dean  coals  without 
agreement  are  fair  and  reasonal)le  as  compared  with  the  lower  rates  charged  to  the 
Kuabon  Coal  Company  unde}-  the  agreement,  I'egard  being  had  to  the  whole  stipula- 
tions of  that  agreement ;  that  the  principle  of  a  graduated  charge  according  to  distance, 
and  on  trucks  with  full  train-loads,  is  a  well-known  principle  of  charge  adopted  by 
the  railway  companies  generally  ;  that  the  stipulations  in  the  agreement  with  the 
Kuabon  Coal  Company  as  to  the  full  train-loads  [778]  were  uniformly  and  stiictly 
enforced,  and  that,  although  the  trains  were  occasionally  broken  up  foi-  dispatch  to 
diti'erent  stations,  yet  the  Kuabon  Coal  Company  are  required  to  send,  and  do  send, 
full  train-loads  away  from  the  colliery,  and  this  breaking  up  of  the  trains,  when  it 
occurs,  is  done  solely  for  the  convenience  of  the  Great  Western  I'iailway  C'ompany, 
and  the  coal  company  have  no  concern  or  part  in  it :  that  the  Kuabon  Coal  Company 
are  held  strictly  to  the  period  of  forty-eight  hours  allowed  for  unloading,  and  a 
demurrage-account  is  kept  against  them  or  their  consignees  for  any  excess  or  delay  ; 
that  the  effect  of  the  agreement  with  the  Kuabon  coal  company  is  not  to  injure  the 
Forest  of  Dean  coal-owners  and  coal-dealers,  or  to  give  the  Kuabon  (/Oal  Company 
undue  aiul  unfair  advantages  o^■er  them  ;  that  the  coal  from  the  Forest  of  Dean,  con- 
sidering the  (|uality  and  the  price  charged  at  the  collieries,  caiuiot  come  to  any  great 
distance  from  the  collieries,  or  to  London,  in  competition  witii  other  dcscri])tions  of 
coal,  so  long  as  the  owners  of  those  collieries  leipiire  so  large  a  profit  on  their  coals, 
and  that  the  agreement  with  the  Kuabon  Coal  C()m]>any  is  not  in  fact  any  cause  for  the 
want  of  demand  for  consumption  of  the  Forest  of  I)ean  coals  ;  that,  in  Mai'ch,  1857, 
the  complainants  were  informed  that  the  Forest  of  Dean  coal-owners,  as  well  as  the 
Somersetshire  coal-owners,  might  combine  among  several  firms  to  agree  jointly  so  as 
to  make  up  a  guaranteed  ipiantity,  and  get  the  benefit  of  reduced  rates,  and  that  such 
an  agreement  would  l)e  entered  into  by  the  company  the  same  as  if  the  agreement 
were  with  one  coal-owner,  and  that  thus  each  of  the  parties  thus  entering  into  such  an 
agreement  would  get  the  benefit  of  the  reduced  scale  on  the  quantities  jointly 
guaranteed  l)y  the  united  coal-owners;  that  it  would  be  exjiedient  and  unjust iliable, 
as  respects  the  intc  [779]-rcsts  of  the  (ircat  Western  Railway  C'oin|)any  itself,  that 
any  impediment  or  obstruction  should  be  imposed  on  the  trafiie  of  coals  from  any 
district  because  it  may  compete  with  some  other  disti'ict,  the  object  and  interest  of 
the  railway  company  l)eing  to  encourage  such  traffic  to  the  utmost  extent,  and  to  give 
all  reasonable  aid  to  its  increase  and  development  to  all  persons,  and  from  whatever 
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district  it  may  be  derived  ;  and  that  the  Great  Western  Kailway  Company  have  not, 
and  never  had,  any  interest  in  the  success  or  faihire  of  the  Kual)on  Coal  Company, 
except  as  regards  the  freight  upon  the  conveyance  of  such  coal,  and  that  their 
only  object  in  promoting  the  coal-tratfic  from  the  collieries  in  the  Kuabon  district 
was,  to  benefit  their  own  proprietors  by  means  of  a  profit  to  be  derived  from  such 
traffic. 

The  learned  counsel  submitted,  that  the  complainants  had  ample  opportunity  of 
Ijringing  forward  all  their  causes  of  complaint  on  the  former  occasion,  and  were  fully 
heard  ;  that  there  was  no  ground  for  impeaching  the  judgment  at  which  the  court  then 
arrived,  nor  any  new  materials  now  brought  forward  to  justify  the  court  in  reversing 
that  decision.  [Willes,  J.  This  rule  was  granted  for  the  purpose  of  enabling  the 
complainants  to  shew  that  the  special  agreement  with  the  Ruabou  Coal  Company 
was  colorable  and  aflbrded  no  justification  for  the  difference  of  charge.  There  was  no 
allegation  on  the  former  occasion  that  the  agreement  was  not  perfectly  bona  fide,  or 
that  the  benefits  deiived  under  it  by  the  Great  Western  Railway  Company  were  not 
a  full  equivalent  for  the  decrease  of  charge  and  other  advantages  allowed  to  the 
Ruabon  Coal  Company.]  In  giving  judgment  there,  the  court  say, — ante,  vol.  v., 
p.  441, — "If  we  could  clearly  see  that  a  scale  of  rates  with  reference  to  distance  had 
been  framed  with  the  view,  and  having  [780]  the  effect,  of  fa\-oring  the  Ruabon  coal- 
traffic,  and  prejudicing  the  Forest  of  Dean  coal-traffic,  we  should  hold  it  to  be  an 
undue  preference  within  the  act,  in  accordance  with  the  decision  of  the  court  in 
Ramoiin:  \.  The  Eastern  Connties  liailicay  Company,  ante,  vol.  iv,  p.  13.5.  But  we  have 
no  sufficient  evidence  to  lead  us  to  such  a  conclusion  :  and,  although  the  complainants 
may  sufl'er  by  this  scale  of  rates,  in  consequence  of  their  local  position,  that  is  a  matter 
which  the  court  cannot  interpose  to  remedy."  The  question  is,  whether  that  is  made 
out  now.  The  affidavits  in  answer  shew  that  the  contract  with  the  Rualjon  Coal 
Company  was  made  solely  for  the  purpose  of  bringing  increased  traffic  on  the  Shrews- 
bury branch  of  the  railwaj^,  which  the  Great  Western  company  had  possessed  them- 
selves of.  [Williams,  J.  The  judgment  of  the  court  upon  the  former  occasion  implies 
that  there  must  be  a  just  and  due  proportion  between  the  facilities  afforded  to  the 
party  said  to  be  prefeired  and  the  advantages  secured  to  the  company.]  The  only 
affidavit  now  produced  is  that  of  one  of  the  complainants.  He  does  not  suggest  that 
there  is  any  disproportion  in  that  respect ;  nor  do  the  complainants  produce  the 
affidavits  of  any  traffic-manager,  engineer,  or  other  person  conversant  with  railway 
affairs,  to  shew  that  the  terms  of  the  agreement  are  not  fair  and  reasonable,  regard 
being  had  to  the  interests  of  the  railway  company.  The  new  matter  which  is  intro- 
duced wholly  fails  in  that  respect.  [Erie,  C.  J.  We  certainly  have  no  idea  of 
impeaching  or  dissenting  from  the  judgment  pronounced  on  tlie  former  occasion.] 
The  present  affidavit  discloses  no  new  facts  :  and  it  is  distinctly  and  conclusively 
answered  by  the  affida\its  filed  in  answer,  and  especially  by  that  of  Mr.  Saunders, 
who  shews  the  origin  and  growth  of  the  Kuabon  Coal  Company,  and  who  is  corrobor- 
ated by  persons  who  [781]  have  had  gieat  experience  upon  the  subject.  [Erie,  C.  J. 
Confining  it  to  the  new  matter,  Mr.  Nicholson's  suggestion  is  certainly  answered  by 
persons  who  have  every  means  of  forming  a  correct  judgment  on  the  subject,  and  who 
have  all  the  figures  before  them.]  The  complainants  should  at  least  have  mentioned 
in  their  affidavit  the  fact  of  similar  agreements  having  been  offered  to  and  rejected 
by  them.  [Williams,  J.,  referred  to  Harris  v.  The  Cockeriiwuih  ami  ITorkington  BaihiMy 
Company,  ante,  vol.  iii.,  p.  693.] 

Manisty,  Q.  C,  and  C.  Pollock,  in  support  of  the  rule.  If  the  affidavit  upon  which 
the  rule  was  granted  is  not  sufficient  to  warrant  the  court  in  coming  to  the  conclusion 
that  the  charges  made  to  the  coal-owners  of  the  Forest  of  Dean  are  unreasonable  as 
compared  with  those  made  to  the  Ruabon  Coal  Company,  enough  at  all  events  appears 
to  induce  them  to  put  the  matter  in  a  train  for  investigation  in  the  mode  pointed  out 
by  the  statute.  The  affidavits  now  produced  by  the  Gieat  Western  Railway  Company 
failed  to  shew  that  their  agreement  with  the  Ruabon  Coal  Company  is  a  remunerative 
one  to  them.  The  main,  indeed  the  only,  ground  upon  which  they  seek  to  uphold  its 
propriety  is,  that  the  "continuous  lead"  of  100  miles  is  more  remunerative  than  a 
shorter  run.  But  they  altogether  suppress  the  fact  that  at  Wolverhampton  there  is 
a  break  of  gauge,  which  necessitates  the  employment  of  two  sets  of  trucks  and  two 
engines,  and  for  which  a  charge  of  Id.  per  ton  only  is  made.     The  fact  upon  which 
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they  rely  for  their  justification  of  the  difference  of  charge  fails  them.  [Fa-Io,  C.  J. 
They  state  positivel}'  that  the  agreement  is  remunerative. J  True ;  Ijut  the  ground 
upon  which  they  rest  that  conclusion  is  not  cori'ectly  stated.  To  justify  a  dillereuce 
of  charge,  the  advantage  to  the  railway  company  must  at  least  equal  the  amount  of 
[782]  that  ditlereuce.  Now,  the  ditierence  in  charge  for  the  conveyance  of  coals  from 
Ituabon  to  Reading  and  from  Lydney  to  Keadiiig,  is  2d.  only,  though  the  former 
disUmce  is  (i5  miles  more  than  the  latter  :  again,  from  Lydne}^  to  London  the  distance 
is  13;5|  miles,  and  from  Kuabon  so  London,  198  miles,  and  yet  the  charge  for  both  is 
8s.  till,  per  ton,  and  trucks  are  charged  to  the  complainants  Is.  5d.,  and  to  the  Kuabou 
company  is.  onlj'  per  ton,  and  yet  they  have  to  bieak  the  gauge  at  Wolverhampton. 
The  atiida\'its  do  not  shew  a  corresponding  advantage  to  the  railway  company  from 
the  lower  rates  charged  to  the  Kuabon  Coal  Company,  as  compared  with  those  charged 
to  the  Forest  of  Dean  coal-owners.  [Erie,  C.  J.  Tlie  continuous  lead  is  not  the  only 
advantiige  secured  to  the  Great  Western  Railway  Company  by  their  agieement  with 
the  Ruabon  Coal  Company :  they  rely  also  upon  the  regularity  and  full  train-loads. 
All  this  was  disposed  of  on  the  former  rule.  What  you  have  now  to  do  is,  to  shew 
that  that  decision  Wiis  come  to  on  imperfect  materials.]  Upon  the  whole  facts  taken 
together,  the  statements  in  all  the  affidavits,  new  and  old,  it  is  submitted  that  a  case 
for  iiKjuiry  is  fully  made  out.  [Erie,  C.  J.  The  old  affidavits  are  disposed  of.  The 
only  ]iew  feature  imported  into  the  case  is,  that,  in  the  opinion  of  Messrs.  Nicholson, 
the  agreement  with  the  Ruabon  Coal  Company  is  not  so  remunerative  to  the  Great 
Western  Railway  Company  as  to  justify  their  entering  into  or  continuing  it.]  The 
amended  state  of  facts  necessarily  involves  very  much  of  what  was  before  the  court 
on  the  last  occasion.  The  court  then  held  that  a  dillcrence  of  charge  called  for  an 
answer.  Whether  the  remuneration  which  the  company  derive  from  the  special  agree- 
ment lie  more  or  less,  is  not  the  sole  question  to  be  dcterniinud.  The  real  question 
is,  whether  the  excessive  charge  to  the  complainants  is  warranted  [783]  by  any  of  the 
circumstances  relied  on  for  its  justification  by  the  railway  company.  Profit  and 
remuneration  in  the  ordinary  commercial  sense  can  have  no  reference  to  cases  arising 
under  this  statute,  where  the  only  inquiry  is  whether  or  not  an  undue  or  unreasonable 
preference  is  given  to  one  individual  over  another,  or  an  undue  prejudice  imposed. 
In  the  course  of  the  former  argument  in  this  case,  Mr.  Justice  Willes  thi-ew  out  a 
suggestion  that  it  is  for  the  applicant  to  make  out  a  prima  facie  case  of  inequality  ; 
but  that,  the  prima  facie  case  being  made  out,  the  onus  is  cast  upon  the  company  to 
justifv  the  charge. 

Cur.  adv.  vult. 

Ekle,  C.  J.  This  rule  was  in  substance  an  application  by  the  complainants  to 
the  court  to  review  the  judgment  which  was  given  against  them  in  the  3'ear  18.j8, — 
ante,  vol.  v.,  p.  306. 

Upon  that  occasion  there  was  the  most  ample  investigation.  AlHdavits  were  tiled 
in  reply  :  questions  were  referred  to  the  niastei-  for  re[)ort :  and  judgment  was  given 
after  full  consideration,  afhrming  a  principle  which  has  been  repeatedly  recognized, 
viz.  that  a  railway  company  may  lawfully  make  a  ditierence  in  their  rate  of  charges 
in  regard  to  a  contract  for  a  large  quantity  of  goods,  to  be  supplied  in  constant 
regidarity,  and  to  be  carried  a  long  distance.  Any  company  may  on  this  ground 
make  an  al)atenient  from  their  prices  in  proportion  to  the  advantages  they  ilerive 
from  the  contract,  without  being  liable  eitlier  for  an  undue  ])reference  or  for  causing 
an  undue  prejudice. 

In  the  judgment  it  was  observed,  that,  if  the  conq)lainants  had  disputed  "that  the 
rates  charged  without  agreement  arc  fair  and  rc.isonable  as  compared  with  the  lower 
rates  charged  under  the  special  agreement  [784]  with  the  ikuabon  Coal  Company', 
regard  being  had  to  the  tlitVerent  rate  of  cost  of  carriage  to  the  railway  company,  the 
court  would  have  felt  bound  to  submit  these  matters  to  a  detailed  investigation  bv 
an  engineer  or  trallic-nianager  ; "  and  the  complainants  renew  their  application,  witli 
many  of  the  former  materials,  adding  their  own  allidavit  dis])Uting  the  point  as 
suggested  in  the  judgment. 

The  allidavits  in  answer  give  a  di.stinct  denial  to  this  allidavit  of  the  conqjl/iinants. 
The  ollicers  of  the  company  state  that  the  advantages  in  the  contract  are  found  by 
e.\[)eiience  to  compensate  the  aliatemcnt  in  price  ;  and  their  statement  of  the  fact  is 
corroborated  by  the  opinions  of  men  of  skill  in  railway  Irallie. 
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This  would  be  to  me  a  sufficient  ground  for  discharging  the  rule.  But  we  have 
been  pressed  with  the  argument  that  Messrs.  Nicholson  are  moving  for  a  reference  of 
the  questions  arising  on  the  contract,  and  that  such  reference  may  more  certainly  dis- 
cover the  truth,  and  therefore  should  be  granted :  and,  as  two  of  my  Brethren,  for 
whom  I  have  the  highest  respect,  are  of  this  opinion,  I  add  my  reasons  for  not 
coinciding  with  them. 

First,  I  understand  the  affidavits  on  both  sides  so  far  as  to  be  confident  that 
Messrs.  Nicholson's  case  is  answered  in  fact  and  in  law,  unless  the  principal  officers  of 
the  defendants  and  the  principal  traffic-managers  of  three  important  railways  have 
sworn  falsel_v.  I  do  not  doubt  the  veracity  of  these  deponents,  and  I  see  no  reason 
for  putting  on  them  the  indignity  of  referring  the  question  whether  they  ought  to  be 
believed,  or  on  the  company  the  peril  of  proti-acted  litigation  and  indefinite  risk. 

Secondly,  the  defendants  have  offered  not  only  the  same  terms  of  contract  to  all 
persons  equally,  but  also  analogous  terms  for  smaller  quantities. 

[785]  I  take  the  fi-ee  power  of  making  contracts  to  he  essential  for  making  com- 
mercial profit.  Railway  companies  have  that  power  as  free  as  any  mei'chants,  subject 
only  (as  to  this  court)  to  the  duty  of  acting  impartially,  without  respect  of  persons  : 
and  this  duty  is  performed,  when  the  oft'er  of  the  contract  is  made  to  all  who  wish  to 
adopt  it.  Large  contracts  may  be  beyond  the  means  of  small  capitalists  ;  contracts 
for  long  distances  may  be  beyond  the  needs  of  those  whose  traffic  is  confined  to  a  home 
district :  but  the  power  of  the  railwa}^  company  to  contract  is  not  restiicted  by  these 
considerations. 

If  it  were  necessary  to  go  into  the  inquiry,  I  am  not  satisfied  that  Lydney  can 
claim  the  same  accommodation  as  Kuabon  because  it  happens  to  be  on  the  same 
railway.  The  two  places  are  on  two  distinct  branches,  situate  many  miles  apart ;  and 
the  circumstances  of  the  two  branches  do  not  appear  to  me  to  be  the  same.  More- 
over, the  first  application  of  the  complainants  was  argued  on  the  ground  of  disadvantage 
to  them  in  competing  for  traffic  to  the  neighbourhood  of  London  ;  and  particular 
attention  was  drawn  to  Cookham,  near  Reading.  On  the  second  application,  they 
object  that  the  hundred  mile  clause  is  an  unjust  bar  to  them,  because  their  traffic  is 
for  the  most  part  confined  to  a  district  nearer  home  than  one  hundred  miles.  If  so, 
all  the  grievances  relating  to  London  and  other  distant  places  are  unreal :  and,  if 
Ruabon  coal  can  be  can-ied  up  to  Didcot  and  down  to  the  neighbourhood  of  Gloucester, 
so  as  to  compete  with  Lydney  coal,  it  probably  is  a  difterent  article,  and  in  demand 
irrespective  of  the  price  charged  for  carriage  :  for,  Ruabon  coal  under  those  circum- 
stances would  pay  7s.  or  8s.  per  ton,  and  Lydney  coal  only  3s.  or  4s.  per  ton. 

It  is  said  in  the  affidavits  that  Ruabon  is  good  hearth  coal,  and  Lydney  is  in  great 
part  good  furnace  [786]  coal.  If  this  be  so,  it  may  account  for  a  difl'erent  demand. 
Ill  The  Caterham  cose,  ante,  vol.  i.,  p.  4:10,  the  court  declared  the  necessity  for  caution 
in  controlling  rights  on  so  vague  a  ground  as  undue  disadvantage  to  others :  and 
certainly  extreme  caution  is  necessary  in  ascertaining  that  there  is  a  real  grievance, 
requiring  a  remedy,  before  the  court  interferes  so  as  to  annul  a  very  important  contract, 
and  to  destroy  very  valuable  interests,  and  to  take  away  the  power  of  making  any 
contracts  in  future  with  securitj'. 

Thirdly,  in  order  to  adopt  a  reference  with  advantage,  it  is  necessary  to  decide 
what  is  to  be  referred,  to  whom,  and  how  he  is  to  make  his  inquiry,  and  what  is  to 
be  the  effect  of  his  answer.  I  think  that  no  practical  question  can  be  suggested  for 
reference.  The  dispute  is,  whether  a  certain  profit  for  carrjnng  at  seven  sixteenths 
of  a  penny  per  ton  per  mile  is  greater  than  some  unknown  profit  or  loss  for  carrying 
at  eight  sixteenths  of  a  penny  per  ton  per  mile.  The  engine  costs  a  certain  sum  per 
day.  That  cost  can  be  earned  only  by  drawing  a  weight  a  distance  per  day.  The 
Ruabon  engine  by  the  contract  may  be  taken  to  draw  200  tons  one  hundred  miles  at 
seven  sixteenths  of  a  peiinj-,  and  the  cost  of  the  engine  may  be  paid  by  thirty  miles, 
and  then  the  seventy  miles  would  be  the  profit.  What  the  Lydney  engine  is  to  draw 
is  by  the  hypothesis  uncertain.  Messrs.  Nicholson  and  their  party  refuse  to  contract, 
and  require  to  send  what  they  choose,  and  when  they  choose, — it  may  be  nothing  on 
one  day,  fifty  tons  fiftj^  miles  on  another  day,  four  hundred  tons  one  hundred  miles 
on  another  day,  and  so  on.  If  these  be  the  facts,  it  seems  impossible  to  tell  the  pro- 
portion which  the  known  sum  Ijears  to  the  unknown.  But  the  advantage  derived 
from  a  regular  supply  is  not  confined  to  profit  from  the  engine  :  and  a  reference  limited 
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to  that  point  would  be  imperfect,  B\'  regLi-[787]-liirity,  the  line  ni;u-  be  utilized  to 
the  utmost,  by  arranging  time  for  motion  of  heavy  traftie,  and  time  when  the  line  is 
to  be  cleared  for  fast  trains  ;  and  all  the  provisions  for  deposit  and  distribution  at 
the  terminus  of  arrival  can  be  used  to  the  most  advantage,  and  the  danger  of  collision 
and  the  danger  of  litigation  about  delay  can  1)6  better  guarded  against.  All  these 
latter  considerations  are  a  value  to  the  company  in  their  contract ;  but  thev  cannot 
be  compared,  to  ascertain  it  by  a  reference,  without  defining  the  subject  to  be 
compared  :  and,  for  the  i-easons  above  given  in  respect  of  the  engine,  it  seems  to  me 
that  that  cannot  be  done.  I  would  add,  that,  if  a  contract  was  bona  fide  made  for 
profit  on  each  side,  and  the  profit  on  one  side  turned  out  greater  than  was  expected, 
I  do  not  think  that  this  court  should  declare  the  contract  void  on  such  a  ground. 

Furthermoi-e,  supposing  the  question  for  reference  to  be  settled,  then  the  difficulty 
about  naming  the  referee  woulcl  arise  :  the  parties  would  not  agree  ;  and  the  court 
has  no  judicial  knowledge  of  competency  for  the  office  This  duty  of  deciding  was 
cast  on  the  court  ;is  an  impartial  tribunal  of  sufficient  intelligence  ;  and  it  ought  not 
to  depute  that  duty  to  another,  unless  it  could  be  better  performed  by  him.  Whei'C 
the  validity  of  a  contract  involving  40,0001.  per  annum  to  the  carriers,  and  probably 
more  to  the  coal-owners,  and  100,000  tons  of  coal  per  week  to  London  and  its  vicinity, 
is  at  stake,  the  danger  of  bias  is  very  great ;  and  the  court  has  no  means  of  insuring 
the  parties  against  its  effect  on  a  referee.  Although  the  legislature  has  impowered 
the  couit  to  take  advice,  I  do  not  think  that  power  would  be  pi'operly  exercised  upon 
the  questions  raised  here. 

Furthermore,  supposing  the  question  and  the  referee  were  settled,  then,  how  is 
he  to  inquire  ?  Is  it  by  [788]  reading  affidavits  ?  If  so,  why  is  not  the  court  as 
competent  to  appreciate  them?  Is  it  by  examining  witnesses?  If  so,  by  what 
authority  are  they  to  be  examined  or  sworn  ?  And  how  are  the  parties  to  be  repre- 
sented at  the  trial  t  As  here,  by  counsel  and  attorneys  'i  Or,  is  it  by  his  own  pre- 
conceived opinions?     If  so,  would  that  be  satisfactory? 

Lastly,  if  the  question,  and  the  referee,  and  the  mode  of  trial  were  settled,  and 
the  answer  is  given  :  what  is  to  be  the  efTect  ?  Is  it  to  bind  the  court  as  an  award  ? 
I  should  say,  certainly  not :  and,  if  not,  I  see  no  reason  why  it  should  be  thought 
superioi'  to  the  oj)iTiion  of  the  tratlic-managers  in  the  affidavits  now  befoi'e  us. 

For  these  reasons,  I  dissent  from  the  pioposal  for  referring  any  questions  in  this 
case  to  a  referee,  and  I  think  the  rule  should  l)c  discharged  :  but,  as  the  court  is 
equally  divided  in  opinion,  the  rule  drops. 

WiLi,i.\MS,  J.  I  am  of  opinion  that  the  rule  ought  to  be  made  ab.solute  for  the 
reference  sought.  Hy  the  3rd  section  of  the  statute  17  &  18  Vict.  c.  31,  under  which 
the  rule  was  obtained,  the  court  is  expressly  impowered,  for  the  purpose  of  determining 
the  matters  as  to  which  the  complaint  is  made,  to  dii'cct,  in  such  mode,  and  by  such 
engineers,  bairisters,  or  othei'  persons  as  they  shall  think  proper,  all  such  inquiries  as 
may  be  deemed  necessary  to  enable  the  court  to  form  a  just  judgment  oti  the  matters 
of  complaint. 

The  prc.sent  complaint  appears  to  me  to  call  for  the  exercise  of  this  power,  which 
was  doul)tless  conferred  upon  the  court  because  it  was  deemed  to  be  a  tribunal 
unsuited,  without  such  assistance,  to  dispose  of  various  (lueslions  of  fact  which  may 
be  brought  before  it  of  such  a  nature  that  men  of  jjractical  ex])crience  in  matters 
of  that  kind  alone  can  properly  in(|uirc  into  them. 

[789]  In  the  present  case,  after  considering  the  atlidavits,  I  feel  that  ceitain 
questions  of  fact  re(|uirc  further  investigation  in  order  to  <lecide  justly  on  the  matter 
of  the  complaint ;  and  I  think  those  questions  are  of  such  a  nature  that  no  one  but  a 
practical  man  can  properly  investigate  them. 

This  opinion  is  fortified  by  the  anxiety  of  the  applicants  that  the  matters  should 
be  sent  to  such  an  inquiry,  and  the  streiuious  resistance  of  the  com])any, — seeing  that 
thei'C  is  no  suggestion  of  insoUency,  and  that  the  in<|uiry  must  take  place  at  the  peril 
of  the  api)licants'  being  made  liable  to  all  the  costs  of  it,  if  it  should  turn  out  that 
they  are  in  the  wrong  in  asking  for  it. 

I  think  it  light   to  add,   in  consequence  of  what  has  been  said,  that  it    would,  in 
my  opinion,  go  far   to  frustrate  this  act  of  ])arliament,  if  the  ordinary  rule  that  the 
court  must  dismiss  the  application  if  the  matters  on  which  it  is  foumled  are  met  by 
counter-affidavits  in  denial,  were  to  be  enforced. 
C.  P.  XIX.— 33 
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We  should  not  be  Ijouiid  to  adopt  the  report  made  by  the  person  to  whom  the 
investigation  was  intrusted.  We  might  decline  to  act  on  it,  if  we  thought  it  was 
founded  on  any  mistake  or  misapprehension,  or  was  for  any  other  reason  unsatisfactory. 

On  the  whole,  therefore,  I  can  see  no  harm  which  can  arise  from  our  granting  the 
inquiry  ;  whilst,  by  refusing  it,  my  own  mind  at  all  events  is  left  in  doubt  whether 
we  are  doing  justice ;  and  we  are  perhaps  shutting  out  such  a  knowledge  of  the 
truth  as  would  altogether  reverse  our  view  of  the  mei'its  of  the  contest  between 
these  parties. 

WiLLES,  J.  In  this  case  I  think  the  reference  asked  for  ought  to  be  made.  It  is 
true  that  the  statements  in  the  affidavits  of  the  applicants  are  vehemently  contra- 
dicted by  the  officers  of  the  company  and  the  othei'  [790]  persons  whose  affidavits 
they  have  brought  forward  :  but  this,  after  all,  is  nothing  more  than  taking  issue 
upon  those  statements  with  circumstances  the  truth  of  which  the  applicants  have  not 
had  the  opportunity  of  contesting.  In  my  opinion  it  would  be  unfair  to  the  applicants 
to  decide  upon  a  trial  on  affidavits,  in  which  the  company  have  the  advantage  of 
swearing  last  as  to  circumstances  within  their  peculiar  knowledge,  without  any 
opportunity  for  cross-e.xamination  :  and,  to  insure  a  proper  investigation,  we  ought 
to  refer  it  to  a  traffic-manager  to  determine,  upon  hearing  evidence  on  each  side,  with 
the  means  of  testing  its  correctness,  whether  or  not  the  advantages  which  the 
company  derive  from  the  special  contract  are  fairly  worth  the  difference  of  charge 
made ;  in  other  w-ords, — to  adopt  the  language  of  my  Brother  Crowder,  when  this 
case  was  formerly  before  this  court,  5  C.  B.  (N.  S.)  439, — whether  the  rates  charged 
without  agreement  are  fair  and  reasonable  as  compared  with  the  lower  rates  charged 
under  the  special  agi'eement  with  the  Ruabon  company,  regard  being  had  to  the 
different  rate  of  cost  of  carriage  to  the  railway  company. 

Xo  difference  of  charge  has  ever  been  held  justified  in  this  court  by  the  circum- 
stance of  its  being  part  of  a  transaction  in  which  the  company  has  a  commercial 
advantage,  if,  as  is  alleged  here,  they  obtain  it  by  an  undue  preference  of  the  com- 
plainant's rivals,  or  by  putting  him  to  an  unfair  disadvantage. 

I'pon  the  affidavits  now  l)efore  the  court,  an  inquiry  would  unquestionabl}'  have 
been  directed  upon  the  former  hearing :  and,  in  deciding  without  it,  I  cannot  but 
apprehend  that  the  court  may  unwittingly  sanction  iniquity. 

The  court  being  thus  equally  divided,  the  rule  dropped. 
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Service  of  a  notice  or  rule  by  putting  it  under  the  door  of  the  attorney's  office,  is  not 
good  service,  without  some  evidence  that  it  has  duly  come  to  hand. 

Gates,  on  a  former  day  in  this  term,  olitained  a  rule  calling  upon  the  plaintiffs  to 
shew  cause  why  the  verdict  in  this  case,  which  was  tried  as  an  undefended  cause 
at  the  first  sitting  at  Westminster  in  this  term,  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  ground  that  no  issue  or  notice  of  trial  had  been  delivered, — 
with  costs. 

The  affidavits  upon  which  the  motion  was  founded, — in  which  the  defendant's 
attornnys  and  all  their  clerks  joined,  —stated,  that,  on  the  9th  of  January,  one  of  the 
deponents  accidentally  meeting  a  clerk  of  the  plaintiffs'  attorney,  was  informed  by  him 
that  he  was  about  to  set  down  the  cause  for  trial  for  the  first  sitting  in  this  term, 
and  subsequentlj'  recollecting  that  he  had  not  received  the  issue  and  notice  of  trial, 
he  on  his  return  to  his  employer's  office  wrote  to  the  plaintiffs'  attorney  to  say  so  ; 
that,  on  the  10th  of  Januar}-,  the  managing  clerk  of  the  plaintiffs'  attorney  called  at 
the  office  of  the  defendant's  attorneys,  and  stated  that  the  issue  and  notice  of  trial 
had  been  delivered  at  the  office  by  a  lad  in  the  employ  of  the  plaintiffs'  attorney 
about  5  o'clock  in  the  afternoon,  but  he  did  not  remember  the  day  of  such  delivery  ; 
that,  on  the  same  day,  the  defendant's  attorneys  received  from  the  plaintiffs'  attorney 
a  letter,  in  which  the  latter  wrote, — "  I  am  sorry  you  have  not  received  the  issue. 
From  the  inquiries  I  have  made,  I  have  no  doubt  whatever  it  was  duly  delivered  at 
your  office  on  the  20th  of  December.  The  witnesses  are  all  subpoenaed,  and  every- 
thinsj  readv  for  trial  on  Thursday  morning;  and,  being  only  agent  in  the  matter,  I 
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must  proceed  in  pursuance  of  my  notice  [792]  of  trial," — to  which  letter  the  defen- 
dant's attorncj's  replied  as  follows :  "  If  you  persist  in  carrying  this  cause  down  to 
trial,  we  shall  be  prepared  both  by  ourselves  and  our  clerks  to  swear  that  no  issue 
and  notice  of  trial  in  this  cause  has  ever  been  received  by  us,  and  shall  appl}'  to  set 
aside  your  judgment,  with  costs."  The  deponents  then  severally'  swoie  that  they 
had  not  received  or  seen  the  issue  and  notice  of  trial,  and  averred  that  if  such  had 
ever  been  delivered  in  office  hours,  viz.  between  half-past  nine  in  the  morning  and 
six  o'clock  in  the  evening,  they  must  have  seen  it,  as  they  or  some  of  them  were  in 
the  office  the  whole  day  throughout. 

E.  E.  Turner,  on  a  subsequent  da}',  shewed  cause,  upon  an  affidavit  of  a  clerk  in 
the  employ  of  the  plaiiitifls'  attorney,  who  swore  that  he  put  the  issue  and  notice  of 
trial  under  the  door  of  the  office  of  the  defendant's  attorneys  between  six  and  seven 
o'clock  in  the  evening  of  the  20th  of  December  last.  He  referred  to  Warren  v. 
Thompsan,  2  Dowl.  N.  S.  224,  where  it  was  held  that  service  of  a  rule  to  compute  by 
putting  it  through  the  door  of  the  chambers  of  the  defendant's  attorney  was  sufficient. 

Gates,  in  support  of  the  rule.  Putting  a  notice  or  other  paper  under  the  door  of 
an  attorney's  office  is  clearly  not  a  proper  mode  of  service.  In  Struttan  v.  Hnwkea, 
3  Dowl.  P.  C.  2-5,  it  was  held  that  the  service  of  a  rule  nisi  to  compute,  l)y  putting  it 
under  the  door  of  the  defendant's  chambers,  was  not  sufficient,  although  the  laundress 
stilted  that  the  defendant  would  mo.st  probably  have  the  rule  in  the  cour.se  of  the 
da^'.  Littledale,  J.,  said  :  "  Putting  the  rule  under  the  door  is  not  of  itself  sufficient. 
It  does  not  appear  here  that  the  deponent  might  not  have  gone  to  the  [793]  chambers 
another  time  and  found  them  open."  In  Warren  v.  'J'haiiipson,  there  was  a  notice  on 
the  door  directing  that  all  messages  might  be  put  through.  The  rule  is  thus  stated 
in  1  Arch.  Pr.,  9th  edit.,  p.  143, — "Service  at  the  chambers  of  an  attorney  on  his 
laundress  will  not  suffice,  unless  she  act  as  his  servant,  and  the  affidavit  of  service 
state  that  fact,  or  the  deponent's  belief  of  it,  and  also  his  belief  that  the  attorney  has 
received  the  proceeding.  I'uttiug  a  copy  of  a  rule  utider  the  door  of  the  attorney's 
chambers  or  place  of  Ijusiness  (iStrulloii  v.  Hawkex),  or  into  a  letter-box  (Bra/ium  v. 
Sawyer,  1  1).  &  L.  44(i),  unless  there  is  a  notice  requesting  papers,  &c.  to  be  so  left 
(Warrni  v.  Thornpsun),  or  unless  you  ascei'tain  that  it  has  been  received,  and  can  swear 
to  the  belief  of  such  receipt,  will  not  suffice."  [Erie,  C.  J.  I  certainly  have  always 
understood  that  the  service  by  merely  putting  the  paper  undci-  the  door  was  not 
complete.] 

The  learned  counsel  further  submitted,  that,  if  there  were  any  doubt  as  to  the 
practice,  he  should  have  an  opportunity  of  liling  further  affidavits,  inasmuch  as  the 
affidavits  on  which  he  had  moved  the  rule,  in  conseciuence  of  the  clerk  of  the  ])laintifi's' 
attorney  having  stated  that  the  notice  was  left  about  five  o'clock  in  the  evening,  liad 
confined  the  denial  to  si.v  o'clock.  And  he  tendercft  foi-  this  pur[)ose  an  affidavit  of  the 
housekeeper, — referring  to  ll'ood  v.  Cox,  16  C.  B.  194. 

I5klk,  C.  J.  I  think  there  should  be  a  new  trial,  the  defendant  accepting  notice 
for  the  next  sitting,  and  that  the  costs  should  abide  the  event. 

Ciates  submitted,  that,  as  it  was  not  denied  that  the  defendant's  attornevs  had 
been  misled  by  the  statement  made  to  them  by  the  clerk  of  the  ])hiiii  [794]  tifl's' 
attoi'uey  as  to  the  time  of  the  alleged  sei'vice,  ho  ought  to  have  the  costs  of  his  rule. 

Km.K,  C.  ■!.  We  will  take  the  proposed  affidavit,  and  will  inquire  into  the 
practice,  and  on  the  result  of  our  inquiry  will  de|)end  whether  the  rule  will  bo  made 
absolute  with  costs  or  not. 

Cur.  adv.  vult. 

EiU.K,  C.  J.,  now  said  : — Upon  inquiry,  we  liud  the  rule  to  be  perfectly  well  settled, 
that  service  of  a  notice  oi'  rule  liy  putting  it  under  the  door  of  the  attorney's  office 
or  chambers  would  bo  made  complete  by  calling  the  next  morning  to  ascertain  that 
it  had  been  received,  or  by  some  other  evidence  that  it  had  duly  come  to  hanrl  ;  but 
that,  without  some  such  evidence,  it  would  not  bo  good  sei\ice.  The  defendant, 
theiefore,  is  entitled  to  the  costs  of  this  rule.  Hut,  inidcr  the  circinnstances,  we 
think  the  propei-  cour.se  will  bo,  to  say,  that,  if  the  plaintill'  obtains  a  verdict,  those 
costs  shall  be  matter  of  set-oft'. 

Kule  absolute  accordingly. 
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[795]    The  Wolverhajipton  New  Waterworks  Company  v.  Hawksford. 

Nov.  25th,  1860. 

[S.  C,  29  L.  J.  C.  P.  121.  Affirmed  in  Exchequer  Chamber,  11  C.  B.  N.  S.  456. 
Discussed,  Irish  Peat  Companii  v.  rhillipn,  1861,  1  B.  &  S.  627,  638.  Distinguished, 
East  GJmicestershire  Raihvayv.  Bartholomew,  1867,  L.  R.  3  Ex.  22.  Followed,  iJiH-A'e. v. 
Lechmere,  1871,  L.  R.  6  Q.  B.  304.  Discussed  and  distinguished,  Portal  v.  Emmens, 
1876,  1  C.  P.  D.  21.5,  664.] 

The  time  within  which  by  the  9th  section  of  the  Companies  Clauses  Consolidation  Act 
(8  &  9  Vict.  c.  16)  a  register  of  shareholders  is  to  be  made,  is  merely  directory  ;  and 
a  register  containing  the  several  particulai's  required  by  the  act,  and  bona  fide 
intended  to  be  a  register,  may  be  valid  though  made  at  a  subsequent  period. — But 
the  mere  placing  the  name  of  a  party  with  others  as  shareholders  of  a  company  on 
a  sheet  of  paper,  and  sealing  it,  and  calling  it  a  register  of  shareholders,  no  shares 
being  numbered  or  specifically  appropriated,  and  the  paper  containing  none  of  the 
essentials  required  by  the  act,  does  not  constitute  sufficient  evidence  under  the 
27th  section,  of  the  parties  being  shareholders. 

This  was  an  action  brought  by  the  ^^'olverhampton  New  Waterworks  Company 
to  recover  from  the  defendant  the  sum  of  3751.,  the  amount  of  si.x  several  calls  of 
12s.  6d.  each  upon  100  shares  of  which  the  defendant  was  alleged  to  be  the  holder, 
and  which  calls  were  respectively  made  on  the  2nd  of  September,  1856,  the  1st  of 
February,  1857,  the  1st  of  May,  1857,  the  1st  of  September,  1857,  the  5th  of  January, 
1858,  and  the  11th  May,  1858. 

The  first  count  of  the  declaration  stated  that  the  defendant  was  the  holder  of  100 
shares  in  the  \\'olveihampton  New  Waterworks  Company,  and  was  indebted  to  the 
said  company  in  3751.  in  respect  of  six  calls  of  12s.  6d.  each  upon  each  of  the  said 
shares,  whereb3'  an  action  had  accrued  to  the  said  company,  by  virtue  of  the  Companies 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  and  the  Wolverhampton  New 
Waterworks  Act,  1855  (18  &  19  Vict.  c.  cli.),  to  demand  and  have  of  and  from  the 
defendant  the  sum  of  37-51.  :  yet  the  defendant  had  not  yet  paid  the  said  sum  of  3751., 
or  any  part  thereof. 

There  was  a  second  count,  to  which  there  was  a  demurrer  :  vide  ante,  vol.  v.,  p.  703. 

Pleas,  to  the  first  count,  never  indebted,  and  that  the  defendant  was  not  the  holder 
of  the  said  shares,  or  any  of  them,  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  Term,  when  the  following  evidence  was  given, — that  the  plaintiffs  were 
a  joint-stock  company  incorporated  by  an  act  of  parlia-[796]-ment  passed  on  the  16th 
of  July,  1855  (18  &  19  Vict.  e.  cli.),  in  which  was  incorporated  the  Companies  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  16)  ;  that,  by  the  14th  section  of  the  first- 
mentioned  act,  it  was  enacted  that  the  first  general  meeting  of  the  company  should 
be  held  within  two  months  after  the  passing  of  that  act,  and  a  general  meeting  of  the 
company  should  be  held  in  the  month  of  January  in  every  year,  or  at  such  other  times 
as  should  be  from  time  to  time  appointed  by  an)-  general  meeting ;  that  no  other  time 
than  the  month  of  January  was  ever  so  appointed  :  that  the  shares  in  the  plaintiff's 
company  were  divided  into  20,000  of  51.  each;  that  100  shares  wei-e  appropriated 
by  the  company  for  the  defendant ;  that  before  the  act  was  obtained  the  defendant 
executed  the  suliscription-contract  of  the  company  for  6001.  ;  that  the  defendant,  when 
he  executed  the  subscription-contract  gave  to  the  pi-omoters  of  the  company  a  cheque 
for  6001.,  but  that,  after  the  act  was  obtained,  this  cheque  was  returned  to  him  ;  that 
the  defendant  had  voted  as  a  proprietor  at  a  meeting  of  the  company  :  and  that  he 
was  the  person  mentioned  in  the  7th  and  17th  sections  of  the  act. 

There  was  conflicting  evidence  as  to  whether  the  defendant  had  assented  to  become 
a  shareholder  in  the  said  company  ;  but  the  jury  found  that  he  had  previously  to  the 
1st  of  January,  1857,  assented  to  become  the  holder  of  100  shares  :  and  on  that  point 
there  was  no  attempt  to  disturb  the  verdict. 

It  was  proved  that  the  first  general  ordinary  meeting  of  the  company  was  held  on 
the  1st  of  January,  1857  ;  at  which  meeting  a  loose  half-sheet  of  paper  was  sealed  with 
the  seal  of  the  company,  and  which  was  in  the  following  form  : — 


7  C.  B.  (N.  S.)  797. 


COMPANY    V.  HAWKSFORD 


1029 


[797]  Darlington  Street, 

Wolverhamplon. 


Mr.  Heniy  Beckett        .         . 

3 

2 

6 

Pd. 

5 

J.  F.  I5atem;ui 

200 

James  \\'alkor 

•2 

10 

0 

Pd. 

4 

Mrs.  C.  S.  Svnies  . 

5 

Mr.  C.  F.  Clark     . 

25 

Mr.  E.  York  . 

25 

0 

0 

Pd 

40 

Mr.  F.  K.  (Ii'itiiths 

50 

Mr.  J.  Holland,  juii. 

12 

10 

0 

Pd. 

20 

The  Earl  of  Dartmouth 

15 

12 

6 

Pd. 

25 

Mr.  J.  Uiiderhill    . 

3 

2 

6 

Pd. 

5 

Mr.  W.  Uiiderhill . 

5 

Mr.  G.  L.  Uiiderhill       . 

6 

5 

0 

Pd. 

10 

The  Earl  of  Powis 

12 

10 

0 

Pd. 

20 

Mr.  \V.  L.  Underhill      . 

3 

2 

6 

Pd. 

5 

Mr  E  Coeser 

62 

10 

0 

Pd. 

100 

Mr.  Ilolyoako 

62 

10 

0 

Pd. 

100 

Mr.  S.  Leveridgo  . 

62 

10 

0 

Pd. 

100 

Sir  F.  L.  H.  Goodricke  . 

62 

10 

0 

Pd 

100 

Mr.  H.  Heaiie 

100 

Mr.  C.  Clark 

62 

10 

0 

Pd. 

100 

Mr.  F.  Simpson 

10 

Mr.  T.  T.  Kesteven 

50 

Mr.  W.  P.  Koebuek        . 

50 

Mr.  \i.  S   Key 

20 

Mr.  J.  Thoriieycioft 

100 

Mr.  J.  Sidney 

10 

Mr.  W.  Claik 

5 

Mrs.  H.  Newbury  . 

31 

5 

0 

Pd. 

50 

Mr.  H.  Kohortson  . 

200 

Mr.  T.  W.  (lirtaid 

20 

Miss  C.  J.  GiflHrd  . 

5 

Mr.  J.  Wyley 

10 

Mr.  J   Durliam 

50 

Miss  Augusta  Eliza  Marshall 

5 

Mr.  F.  C.  Perry     . 

100 

Mr.  H.  Uiiderliill 

100 

Mr.  J.  E.  Uiiderhill 

50 

Mr.  Hawk.sford 

100 

Mr.  S.  Kdw.'irds 

10 

Mr.  i;   lloane 

100 

2059 

[798]  At  this  time  the  shares  of  the  company  had  nol  been  nnmlx'ied,  nor  liad 
any  specilic  shares  been  ajipropriated  to  the  dcfemlant. 

On  the  loth  of  'luly,  IS57,  there  was  held  a  general  half  yearly  meeting  of  the 
sharoholdcis  of  the  ('onipany,  at  which  a  book'  was  produced  by  the  secretary  as  and 
for  a  register  of  the  shareholders  therein  ;  and  the  following  is  a  copy  of  llit^  only  entry 
in  such  book  which  relates  to  the  defondant : — 


No.  ul             Anmu.ltor 

Htmlr.           '•■•"  1"'  "'""■'■ 
{iitid  up. 

Ndliin  of  pi'oi>rit!tur. 

Ailditiuii. 

U".s)(lunui<. 
Wolvfihuiiiplon. 

2461  ■) 

to      [                 — 

2560  3 

John  Iliiwksfoic]. 

— 
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The  seal  of  the  company  was  at  this  meeting  affixed  to  this  book  as  the  register 
of  shareholders  of  the  company. 

On  the  27th  of  January,  1858,  there  was  a  general  meeting  of  the  shareholders 
of  the  company,  at  which  a  book  was  sealed  as  the  register  of  shareholders,  which  as 
far  as  respects  the  defendant  was  in  the  following  form  : — 


No.  of 
shares. 

Amount  of 

calls  per  share 

paid  up. 

Name  of  proprietor.      1  lumbers. 

Residence. 

100 

Nil. 

1 

Hawkst'ord,  John.  '  <    to    f 
(.2560) 

Whptoil. 

The  following  calls  of  l"2s.  6d.  per  share  each  were  made  by  the  directors  of  the 
company  upon  the  defendant, — Six  calls  of  I2s.  fid.  per  share  on  100  shares  in  the 
said  company,  due  respectively  the  2nd  of  September,  1856,  1st  of  February,  1857, 
1st  of  May,  1857,  1st  of  September,  1857,  5th  of  January,  1S5S,  and  11th  of  May, 
1858. 

[799]  The  plaintiffs  abandoned  the  first  call  at  the  trial :  and  it  was  proved  that 
due  notice  of  all  the  calls  was  given  to  the  defendant,  and  that  the  time  fixed  for 
payment  of  the  several  calls  had  elapsed  before  the  suit. 

On  the  part  of  the  defendant  it  was  submitted  that  he  was  upon  this  e%adence 
entitled  to  a  verdict,  on  the  ground  that  there  was  no  sealed  I'egister  within  the  time 
required  by  the  company's  act ;  that  the  paper  scaled  as  a  register  on  the  1st  of 
January,  1857,  wjvs  not  sealed  within  the  time  mentioned  in  the  14th  section  of  the 
company's  act,  or  the  9th  section  of  the  Companies  Clauses  Consolidation  Act,  1845  ; 
that  the  paper  sealed  as  a  register  on  the  15th  of  July,  1857,  was  invalid,  as  not  being 
sealed  at  any  meeting  at  which  it  properly  could  be  sealed  ;  and  that  thcie  was  no 
consent  by  the  defendant  to  take  shares  in  the  company  after  either  of  those  papers 
was  sealed. 

The  defendant's  counsel  further  submitted,  that,  at  all  events,  the  defendant  was 
only  liable  to  the  call  made  on  the  14th  of  April,  1858,  as  the  alleged  registers  of  the 
1st  of  January,  1857,  and  the  15th  of  Julj^  1857,  were  not  eitber  of  them  sealed 
registers  within  the  Companies  Clauses  Consolidation  Act,  1 845,  and  the  company's 
act,  the  provisions  of  these  acts  not  having  been  complied  with  either  in  respect  of  the 
time  of  sealing  or  the  contents  of  the  papers  so  sealed  ;  or,  if  the  last-mentioned 
register  of  the  15th  of  July,  1857,  were  not  invalid,  then  that  the  defendant  was  only 
liable  to  the  calls  made  subsequently  to  the  15th  of  July,  1857,  as  the  first  register, 
of  the  1st  of  January,  1857,  was  invalid  on  the  grounds  above  stated. 

The  Lord  Chief  Justice  reserved  these  points  for  the  opinion  of  the  court ;  and  the 
jury  found  a  verdict  for  the  plaintifts  for  3401.  lis.  6d.,  being  the  amount  of  all  the 
calls,  with  interest,  except  the  first. 

[800]  Shee,  Serjt.,  in  the  following  term,  in  pursuance  of  the  leave  reserved  to  him 
at  the  trial,  obt;iincd  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  "  on  the  ground 
that  the  paper  first  sealed  as  a  register  was  not  sealed  within  the  time  limited  by  the 
8  &  9  Vict.  c.  l(i,  and  the  18  &  19  Vict.  c.  cli.  (the  company's  act) ;  and  that  the  paper 
secondly  se.aled  as  a  register  was  not  sealed  at  a  meeting  at  which  it  could  be  properly 
sealed  under  those  acts  ;  and  that  there  was  no  consent  by  the  defendant  to  take  shares 
after  either  of  those  papers  was  sealed," — or  to  reduce  the  damages  to  the  amount  of 
the  calls,  with  interest,  made  aftei-  the  date  of  the  7th  of  January,  1858,  or  to  the 
amount  of  the  calls,  and  interest,  made  after  the  date  of  the  15th  of  July,  1857,  on 
the  ground  that  the  paper  sealed  on  the  1st  of  January,  1857,  and  the  paper  sealed 
on  the  15th  of  July,  1857,  were  not  either  of  them  sealed  registers  within  the  8  &  9 
Vict.  c.  16,  and  the  18  &  19  Vict.  e.  cli.  (the  company's  act),  the  provisions  of  these 
acts  not  having  been  complied  with  either  in  respect  of  the  time  of  sealing  or  the 
contents  of  the  papers  so  sealed.  He  referred  to  the  case  of  The  N'dcri/  and  Enni:<kiUrn 
Iiaihcat/  Companii  v.  Edmunds,  2  Exeh.  118,  and  to  the  9th  section  of  the  8  &  9  Vict, 
c.  16,  and  the  14th  section  of  the  18  &  19  Vict.  c.  cli. 

Montague  Smith,  Q.  C,  and  Mellish,  on  a  subsequent  day  in  the  same  term, 
shewed   cause.      The   jury   found    that   Mr.    Hawksford   was   a   shareholder.      The 
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register  is  prima  facie  evidence,  if  perfect,  that  the  parties  named  therein  are 
shareholders ;  and,  if  unanswered,  it  is  conclusive.  If  the  court  be  satisfied  that 
it  is  unnecessary  to  shew  the  defendant  to  l)e  upon  the  register  provided 
it  be  shewn  aliunde  that  he  is  a  shareholder,  the  questions  raised  by  the  rule 
become  immaterial.  [Crovvder,  J.  Non  constat  that  the  jury  would  have  come  to 
[801]  the  conclusion  that  the  defendant  was  a  shareholder  if  the  so-called  registers 
had  not  been  put  in.  The  question  is  whether  it  is  sufficient,  to  render  a  party 
liable  for  calls,  to  shew  him  to  have  assented  to  be  a  shareholder,  without  also  shewing 
that  his  name  appears  in  a  valid  register.]  The  8th  section  of  the  iS  i&  D  Vict.  c.  16, 
enacts,  that  "every  person  who  shall  have  subscribed  the  prescril>ed  sum  or  upwards 
to  the  capital  of  the  company,  or  shall  otherwise  have  become  entitled  to  a  share  in 
the  company,  atid  whose  name  shall  have  been  entei'ed  on  the  register  of  shareholders 
hereinafter  mentioned,  shall  be  deemed  a  shareholder  of  the  company."  It  does  not 
follow  that  a  party  may  not  be  a  shareholder  without  strictly  complying  with  this, 
which  is  a  mere  enabling  clause.  The  9th  section  enacts  "  that  the  company  shall 
keep  a  book,  to  be  called  the  '  register  of  shareholders ; '  and  in  such  book  shall  be 
fairly  and  distinctly  entered  from  time  to  time  the  names  of  the  several  corporations 
and  the  names  and  additions  of  the  several  persons  entitled  to  shares  in  the  company, 
together  with  the  number  of  shares  to  which  such  shareholders  shall  be  respectively 
entitled,  distinguishing  each  share  by  its  number,  and  the  amount  of  the  subscriptions 
paid  on  such  shares  ;  and  the  surnames  or  corporate  names  of  the  said  shareholders 
shall  be  placed  in  alphabetical  ordei- ;  and  such  book  shall  be  authenticated  by  the 
common  seal  of  the  company  being  affi.xed  thereto  ;  and  such  authentication  shall  take 
place  at  the  first  ordinary  meeting,  or  at  the  next  sul)sequent  meeting  of  the  company, 
and  so  from  time  to  time  at  each  ordinary  meeting  of  the  company."  In  Tin:  Newry 
and  Emmkilieii  Rnihvay  Company  v.  Edmunds,  2  Exch.  118, — where  it  was  held  that 
a  puichaser  of  scrip-certiticates  for  shares  in  a  railway  company  is  not  liable  foi'  calls 
until  his  name  is  inserted  on  a  sealed  register  of  shares, — Parke,  B.,  [802]  says  : 
"By  the  Hth  section  of  the  general  act  (8  &  9  Vict.  c.  16),  all  persons  who  have 
subscribed  to  the  company,  or  have  otherwise  become  entitled  to  a  share  in  it,  are  to 
be  deemed  shareholders,  which  the  interpretation  clause  explains  to  mean  '  shareholders, 
proprietors,  or  members  of  the  company.'  Then,  liy  the  9th  section,  the  company 
are  required  to  enter  in  a  book,  to  be  called  'The  register  of  shareholders,'  the  names 
of  all  persons  entitled  to  shai'es,  with  the  number  of  shares  to  which  eacii  is 
entitled,  which  book  is  to  be  authenticated  by  the  seal  of  the  com])auy.  By  the 
28th  section,  this  register  is  made  prima  facie  evidence  of  a  party  therein  named 
being  a  shareholder :  it  is  not,  however,  conclusive  :  for,  he  may,  notwithstanding, 
shew  that  his  name  has  been  put  there  without  his  consent.  By  the  "37th  section, 
the  company,  in  actions  for  calls,  must  prove  that  the  defendant  was  a  shareholder 
in  the  undertaking  at  the  time  the  call  was  made ;  that  is,  a  shareholder  in  the 
sense  of  the  8th  and  9th  .sections.  The  result  is,  that  there  is  no  register  until 
after  it  is  sealed  :  and  no  person  who  was  not  an  original  subscriber  can  be  liable 
as  a  sharelioidei',  unless  his  name  is  on  a  sealed  registei'.  Probably  that  is  re(iuired 
both  in  the  case  of  an  original  subscriber  and  a  transferee  of  scrip.  It  is  only 
necessary  in  this  ca.se  to  say  that  a  tiansfereo  is  not  liable  for  calls  until  after  his 
name  is  entered  on  a  .scaled  register."  That,  however,  does  not  decide  the  point  now 
before  the  court.  The  learned  Baron  there  refens,  not  to  a  transferee  of  shares,  but 
to  a  transfeiee  of  scrip.  The  transfer  of  shares  is  ])rovidcd  foi'  by  s.  14,  which  enacts, 
that,  "subject  to  the  regulations  herein  or  in  the  special  act  contained,  every  share- 
holder may  sell  and  transfer  all  or  any  of  his  shares  in  the  undertiiking,  or  all  or  any 
part  of  his  interest  in  the  capital  stock  of  the  company,  in  Ciise  such  shares  shall, 
under  the  provision  hereinaftei-  con-[803]  taiiied,  be  consolidated  into  cajiital  stock  ; 
and  every  such  transfer  shall  be  by  deed  duly  stamped,  in  which  the  consideration 
shall  be  truly  stated,"  &c.  :  and  s.  15  provides  for  the  registei'ing  of  transfers.  It  is 
not  essential  to  the  jiower  to  transfer  shares,  that  the  party's  name  should  be  on  the 
register.  Shares  may  be  transmitted  by  other  means  than  l)y  transfer  ;  for  instance, 
the  18th  section  provides,  that,  "if  the  interest  in  any  sh.tr-e  have  bccorne  transmitted 
in  consecjucnce  of  the  death  or  bankruptcy  or  insolvency  of  any  shareholder,  or  in 
conseiiuence  of  the  marriage  of  any  female  shareholder,  oi'  by  any  other  lawful  means 
than  by  a  transfer  according  to  the  provisions  of  this  or  the  s[)ecial  act,  such  trans- 
mission shall  be  authenticated  by  a  declaration   in   writing  as  hereinafter  mentioned, 
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or  in  such  other  manner  as  the  directors  shall  require  ;  and  every  such  declaration 
shall  state  the  manner  in  which  the  party  to  whom  such  share  shall  have  been  so 
transmitted,  and  shall  be  made  and  signed  by  some  credible  person  before  a  justice, 
or  before  a  master  or  master  extraordinary  of  the  high  court  of  Chancery  ;  and  such 
declaration  sliall  be  left  with  the  secretary,  and  thereupon  he  shall  enter  the  name  of 
the  person  entitled  under    such    transmission  in  the  register  of  shareholders  ;  and, 
until  such  transmission  has  been  so  authenticated,  no  person  claiming  by  virtue  of 
any  such  tiansmission  shall  be  entitled   to  receive  any  share  of  the  profits  of  the 
undertaking,  nor  to  vote  in  respect  of  any  such  share  as  the  holder  thereof."     And 
the  lyth  section  enacts,  that,  "if  such  transmission  be  by  virtue  of  the  marriage  of 
a  female  shareholder,  the  said  declaration  shall  contain  a  copy  of  the  register  of  such 
marriage,  or  other  particulars  of  the  eelebratiou  thereof,  and  shall  declare  the  identity 
of  the  wife  with  the  holder  of  such  share  ;  and,  if  such  transmission  have  taken  place 
by  virtue  of  any  testamentary  [804]  instrument,  or  by  intestacy,  the  probate  of  the 
will  or  the  letters  of  administration,  or  an  otticial  extract  therefrom,  shall,  together 
with  such  declaration,  be  produced  to  the  secretarj- ;  and,  upon  such  production,  in 
either  of  the  cases  afoiesaid,  the  secretary  shall  make  an  entry  of  the  declaration  in 
the  said  register  of  transfers."    The  language  of  these  sections  is  somewhat  inconsistent ; 
the  legislature  evidently  meant  the  "  register  of  transfers  "  in  s.  18.     The  7th  section  of 
the  special  act  incorporates  the  subscribers  by  name,  the  defendant  being  one  of  them  ; 
and  in  the  1  9th  section  he  is  named  as  one  of  the  first  directors  of  the  company.     By 
the  14.[Jth  section  of  the  London  (rraud  Junction  Railway  Act,  6  &   7  W.  4,  c.  civ., 
the  company  were  required  to  cause  "the  names  of  the  several  corporations,  and  the 
names  and  additions  of  the  several  persons  who  shall  then  be  or  who  shall  from  time 
to  time  thereafter  become  entitled  to  shares  in  the  .said  undertaking,  with  the  number 
of  shares  they  are  resjiectivelv  entitled  to,  and  the  amount  of  the  subscriptions  paid 
thereon,  and  also  the  proper  number  by  which  every  share  shall  be  distinguished,  to 
be  fairly  and  distinctly  entered  in  a  book  to  be  kept  by  the  said  company,  and  after 
such  entry  made  to  cause  their  common  seal  to  be  affixed  thereto."     By  s.  147,  it  is 
enacted  that  the  company  shall,  in  some  proper  book  to  be  provided  by  them  foi'  that 
purpose,  "  enter  and  keep  a  true  account  of  the  places  of  abode  of  the  several  pro- 
prietors of  the  said  undertaking,  and  of  the  several  persons  and  corporations  who  shall 
fiom  time  to  time  become  proprietors  thereof  or  be  entitled  to  shares  therein.     And 
by  s.  1.52  it  is  enacted,  that,  in  any  action  to  be  brought  by  the  company  against  any 
proprietor  for  the  time  being  of  any  share  in  the  said  undertaking,  to  recover  any 
money  due  and  payable  for  or  in  respect  of  any  call, — "in  order  to  prove  that  [805] 
the  defendant  was  a  proprietor  of  such  share  in  the  said  undertaking  as  alleged,  the 
production  of  the  book  in  which  the  said  company  is  by  this  act  directetl  to  enter  and 
keep  the  names  and  additions  of  the  several  proprietors  from  time  to  time  of  shares 
in  the  said  undertaking,  with  the  number  of  shares  they  are  respectively  entitled  to, 
and  of  the  places  of  abode  of  the  several  proprietors  of  the  said  undertaking,  and  of 
the  several  persons  and  corporations  who  shall  from  time  to  time  become  proprietors 
thereof    or    be  entitled    to  shares  therein,  shall  be  prima  facie  evidence  that  such 
defendant   is   a  proprietor,  and  of  the   numl)er  and  amount  of  his  shares  therein." 
[Crowder,  J.     Is  the  company  bound  to  register  a  transfer  of  .scrip-certificates'?]    The 
argument  would  undoubtedly  be  strengthened  if  it  were  so.     That  a  shareholder  who 
is  not  upon  the  i-egister  may  transfer,  is  clear.     The  business  of  these  companies 
would  be  very  much  impeded   if  it  were  to  be  held  that  no  one  can  be  liable  to 
calls   who  is  not  registered  as  a  shareholder.     The  register  can  only  be  sealed  at 
the  ordinaiy  half-yearly  meetings  of  the  company:  S  &  9  Vict.  c.  16,  s.  64.     Suppose 
a  transfer  of  shares  to  take   place  immediately  after  a  meeting,   there  would  be  no 
means  of  registering  it  until    the   next  half-yearly  meeting.     Who    then  would  be 
liable?      The  transferor's  liability  ceases    on    the    deliver}'  of  the  deed   of  transfer 
to  the  secretary  to  be  registered:  s.  15.      The  21st  section  enacts  that  "the  several 
persons  who    have  subscribed  any  money  towards    the  undertaking,  or  their   legal 
representative  respectively,   shall  pay  the  sums  respectively  so  subscribed,   or  such 
portions  thereof  as  shall  from  time  to  time  be  called  for  by  the  company,  at  such 
times  and  places  as  shall  lie  appointed  l^y  the  company."    Nothing  is  said  there  about 
the  party  being  registered.     In  T/ic  Birh-nheud,  Lanaishirc,  and  Cheshire  Jundion  [806] 
Railway  Company  v.  Brownrigg,  4  Exch.  4-'6,  the  court  of  Exchei]uei'  seem  to  assume 
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that  theie  may  be  other  modes  of  proof  of  proprietorshi])  besides  the  fact  of  the  party's 
name  being  on  the  register. 

Assuming  that  it  was  essential  that  the  party's  name  shonhl  appear  upon  a  sealed 
register  of  shareliolders  under  s.  8,  it  is  submitted  that    the    (locumonts  pi'oduced 
attorded  abundant  evidence  of  that  fact.     That  a  litei'al  and  strict  compliance  with 
the  act  is  unnecessary,  is  clear  from  the  case  of  The  London  Grand  Jnndkm  Railwaii 
Cutiipunij  V.  FiLTNtun,  2  Scott,  N.  K.  lO'i,  '2  M.  ■Si  (J.  (iOti,  where  it  was  held  that  tiie 
book  thus  referred  to  and  made  prima  facie  evidence  of  the  proprietorship  l)y  the 
152nd  section  was,  the  book  which  the  company  were  required  by  the  145tli  section 
to  keep;  and  that  a  book  kept  by  them,  containing  the  names  and  additions  of  all 
the  persons  whom  the  company  supposed  to  be  the  persons  entitled  to  shares,  together 
with  the  number  i  f  those  shaies  (though  not  in  all  cases  the  amount  of  subscription 
paid  thereon),  and  the  proper  numl)er  by  which  each  share  was  distingnished,  and 
sealeil  from  time  to  time  with  the  common  seal  of  the  company, — was  a  book  sub- 
stantially  kept  in   compliance   with   the  act,  and  achnissible  in   evidence,  though   it 
contained  the  names  of  persons  not  entitled,  and  omitted  those  of  others  who  were 
entitled  to  shares,  and  though  theie  were  some  entries  therein  to  which  there  was  no 
seal  properly  applicable.     Lord  Detmian,  in  delivering  the  judgment  of  the  court  of 
error,  after  refsi-ring  to  the  several  clauses  of  the  act,  .says, — "  To  what  book,  then,  does 
the  15:.'nd  section  refer  when  it  speaks  of  the  book  directed  to  be  kept,  containing 
names,  additions,  number  of  shares,  and  places  of  abode!     We  think  it  refers  to  the 
book  in  s.  145.     It  is  essential  for  the  pnrpose  of  the  action  for  calls  that  the  names 
and  numljer  of  shares  should  [807]  be  shewn  in  evidence  :  that  appears  from  the  book 
mentioned  in  s.  145,  and  not  fiom  that  mentioned  in  s.  147.     The  place  of  abode  can 
very  rarely,  if  ever,  be  important  in  such  actions.     One  of  these  two  books  must  have 
l)een  intended  ;  and,  as  |lhat  mentioned  in]  s.  145  is  clearly  sutlicient  to  shew  what  is 
wanted  to  be  shewn,  anfl  the  other  is  not,  we  think  the  words  in  s.  152,  as  to  the 
places  of  abode,  must  be  rejected,  as  being  in  the  nature  of  a  falsa  demonstratio,  ipue 
non  nocet.     If,  then,  the  l)Ook  referred  to  in  s.  145  be  the  book  which  by  s.  152  is 
made  prima  facie  evidence,  the  ne.xt  in(iniry  is,  wdietiier  the  book  which  was  in  fact 
produced  was  the  book  kept  pursuant  to  the  145tli  .section.     Now,  the  evidence  clearly 
shews  it  was  the  book  intended  to  be  kept  under  the  provisions  of  that  section.     It 
contained  the  names  and  additions  of  all  the  persons  whom  the  company  supposed  to 
be  the  peisons  entitled  to  shares,  together  with  the  number  of  those  shares,  though 
not  in  all  cases  the  amount  of  subscription  paid  thereon,  and  al.so  the  proper  number 
by  which  each  share  was  distinguished  ;  and  the  common  seal  was  from  time  to  time 
afh.xed,  as  required  by  the  section.     This  appears  to  us,  on  principle,  as  well  as  on  the 
authority  of  The  Soatliitiiijiton  I'oak  CoinjMiny  v.  Hichanh,  1  >Scott,  N.  li.  219,  1  M.  &  ii. 
44H,  to  be  a  sutlicient  compliance  with  the  act  to  render  the  book  admissible."     So,  in 
Tlic  }jinniiiijhaiii,  Jlristol,  and  Thames  Junction  liitihvay  OoNipani/  v.  Locke,  1   C^.  B.  25G, 
the  register  book  kept  in  pursuance  of  the  local  act  (U  iVs  7  VV.  4,  c.  l.x.xix.)  was  held 
to  be  prima  facie  evidence  of  the  defendant's  being  a  proprietor  of  shares,  alllioiigh  it 
did  not  contain  the  amoinits  of  subscriptions  paid  on  the  respective  shares.    [Im'Ic,  ('.  .1. 
There  must  at  all  events  be  a  substantial  compliance  with  tiic  statute.     ^ Ou  cm  hardly 
bring  the  paper  of  the  1st  of  Jaiuiary,  1857,  within  the  principle  of  those  decisions. 
It  does  not  purport  to  be  [808]  a  register,  nor  does  it  eontJiin  any  of  the  particulars 
required  in  s.  9.     It  .seems  to  have  been  intended  as  a  mere  memoiandtmi.j     It  nnist 
be  conceded  that  there  is  some  dithculty  as  to  that.     But  the  other  two,  it  is  submitted, 
are  good.     The  registers  of  the   1st  of  July,  1857,  and  27th  of  .lannary,  1858,  were 
sealed  at  general  half-yearly  meetings  of  the  siiareholders  of  the  company,  and  contiiin 
the  names  and   lesidences  of  the  p.irties,  and   the   numl>er  of  shares  eacii  was  entitled 
to.     All  that  was  wanted  to  make  them   perfect  was,  the  amount  of  the  subset iptions. 
These  substantially  comply  with  the  jirovisions  of  the  genei'al  and  the  special  act. 

Slice,  Serjt.,  and  Milwaitl,  in  siqiport  of  the  rule.  It  never  has  been  yet  held  that 
a  person  can  be  a  shareholder  in  a  joint-slock  company  unless  he  is  on  the  register  of 
shai-ehulders  or  register  of  transfers.  In  The  Neuri/  ami  HniunkiUen  liailica;/  ('oiiipantj 
V.  Edniunilii,  2  Exch.  118,  it  was  expressly  decided  that  a  transferee  of  sciip  was  not 
liable  for  calls  until  his  name  had  been  entered  on  the  sealed  register.  And  I'arko,  B., 
says :  "  No  person  who  was  not  an  original  subscriber  can  be  h'able  as  a  shareholder, 
unless  his  nanus  is  on  the  scaled  register.  I'roliably  that  is  requireil  both  in  the  ease 
of  an  original  subsciibor  and  a  transferee  of  scrip.    It  is  only  neees.sary  in  this  ca.so  to  say 
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that  a  transferee  is  not  liable  for  calls  until  after  his  name  is  entered  on  a  sealed  register." 
That  is  the  nearest  approach  to  an  expression  of  opinion  upon  the  point  which  is  to  be 
found  in  any  of  the  books.     But  it  is  in  accordance  with  the  plain  common  sense  of  the 
thing.     A  man  is  not  a  shareholder,  either  for  the  purpose  of  acquiring  any  rights  or  of 
incurring  any  responsibility,  until  he  is  registered.    The  liability  can  only  be  eo-extensive 
with  the  right  acquired.     [809]  [Erie.  C.  J.     The  question  is,  whether  the  statute  has 
made  registration  essential  to  the  party's  being  a  shareholder.]     It  is  submitted  that  it 
has.     There  is  a  manifest  distinction  between  a  pi'oprietorship  by  act  and  operation  of 
law  and  a  proprietorship  by  act  of  the  party, — just  as  under  the  ship-registry  acts. 
The  6th  section  of  the  6  &  9  Vict.  c.  l(i,  provides  for  the  distribution  of  the  capital  of 
the  company  into  shares.    The  8th  section  defines  who  shall  be  shareholders  :  it  enacts 
that  "every  person  who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the 
capital  of  the  company,  or  who  shall  otherwise  have  become  entitled  to  a  share  in  the 
company,  and  whose  name  shall  have  been  entered  on  the  register  of  shareholders 
hereinafter  mentioned,  shall  be  deemed  a  shareholder  of  the  company."     The   9th 
section  desciibes  the  book  which  is  to  be  called  the  "  register  of  shareholders ; "  and 
it  enacts  that,  "  in  such  book  shall  be  fairly  and  distinctly  entered  from  time  to  time 
the  names  of  the  several  corporations,  and  the  names  and  additions  of  the  several 
persons  entitled  to  shares  in  the  company,  together  with  the  number  of  shares  to 
which  such  shareholders  shall  be  respectively  entitled,  distinguishing  each  share  by 
its  number,  and  the  amount  of  the  subscriptions  paid  on  such  shares  ;  and  the  sur- 
names or  corporate  names  of  the  said  shareholders  shall  be  placed  in  alphabetical 
order  ;  and  such  book  shall  be  authenticated  by  the  common  seal  of  the  company 
being  athxed  thereto  ;  and  such  authentication  shall  take  place  at  the  first  ordinary 
meeting,  or  at  the  next  subsequent  meeting  of  the  company,  and  so  from  time  to  time 
at  each  ordinary  meeting  of  the  company."     The  very  form  of  the  certificate  shews 
that  the  shares  must  be  identified  with  the  register.     The  14th  section  enables  a 
registered  shareholder  to  transfer  his  shares  ;  and  the  1.5th  section  requires  the  transfer 
to  be  registered,  and  provides  [810]  that  until  the  deed  of  transfer  has  been  delivered 
to  the  secretary  of  the  company  for  the  piu'pose  of  being  registered,  the  transferor  is 
to  remain  liable  for  calls,  and  the  transferee  is  to  claim  no  dividend.     [Crowder,  J. 
Who  is  to  be  liable  for  a  call  made  in  the  intei-val  between  the  deliveiy  of  the  transfer 
to  the  secretary  and  the  placing  the  name  of  the  transferee  upon  the  register  ?]     The 
statute  certainly  has  not  said  that  the  Acndor  shall  continue  liable  ;  nor  does  it  in 
terms  provide  that  the  vendee  shall  become  so.     [Erie,  C.  J.     If  the  transferee  is 
not  liable  for  a  call  until  his  name  appears  on  the  register  of  transfers,  and  the  trans- 
feror is  dischaiged  from  the  delivery  of  the  transfer  to  the  secretary,  how  is  the  company 
to  get  the  amount  of  the  call  ?]     The  onlv  conse<]uence  would  be  that  the  transferee 
could  not  be  sued  for  the  call  until  registered.     The  call  is  made  upon  the  shares 
generally.     [Williams,  J.     The  call  is  to  be  made  upon  the  respective  shareholders.] 
In  lespect  of  the  shares  held  by  them.     The  16th  section  prohibits  the  making  of  a 
transfer  until  all  previous  calls  have  been  paid.     Until  the  act  of  parliament  has  been 
obtained,  no  shares  can  exist.     The  signature  of  the  subscription-contract  has  no  rela- 
tion to  shares  :  but  is  merely  required  to  satisfy  the  legislature  that  there  is  a  bona 
fide  intention  to  prosecute  the  undertaking.     It  is  all  preliminary.     The  defendant, 
it  appears,  sul>scribed  for  6001.,  and  the  company  allot  him  100  shares  of  51.  each. 
[Ei'le,  C.  .1.     When  did  he  become  a  shareholder?     All  those  things  which  the  jury 
find  constituted  him  a  shai-eholder  took  place  befoie  any  shares  were  called  into  exist- 
ence.    The  jury  have  found  that  the  defendant  was  a  holder  of  100  shares,  if  it  be 
possible  that  he  could  be  a  shareholder.]     All  that  he  does  to  constitute  him  a  share- 
holder took   place  in  August,    1 856.      Anything  which   he  then  did  in  the  way  of 
assenting  to  become  a  share-[811]-holder  must  be  taken  subject  to  a  due  compliance 
with  the  provisions  of  the  general  and  the  special  acts.     He  is  not  to  have  an  indefinite 
liability  imposed  upon  him  from  the  time  of  the  passing  of  the  special  act. 

The  documents  put  in  clearly  were  not  registers  within  the  meaning  of  the  9th 
section  of  the  8  tV  9  Vict.  c.  16.  As  to  that  produced  at  the  meeting  of  the  1st  of 
January,  1857,  it  was  a  mere  loose  memorandum,  and  never  was  intended  to  be  a 
register  at  all.  It  has  no  one  of  the  requisites  of  a  register.  [Erie,  C.  J.  We  ai-e  all 
agreed  about  that  document.]  The  document  of  the  15th  of  -Inly,  1857,  is  no  better. 
The  meeting  which  then  took  place  was  not  one  at  which  it  was  competent  to  seal  a 
register.     It  was  not  shewn  to  have  been  a  meeting  convened  pursuant  to  the  1  ith 
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section  of  the  special  act,  which  provides  that  "  the  first  general  meeting  of  the  share- 
holders of  the  company  shall  be  held  within  two  months  after  the  passing  of  the  act ; 
and  a  general  meeting  of  the  company  shall  be  held  in  the  month  of  January  in  every 
year,  or  at  such  other  times  as  shall  be  from  time  to  time  appointed  by  any  general 
meeting."  [Erie,  C.  J.  Dad  there  not  been  an}'  such  special  appointment?]  None 
appeared.  [Mellish.  It  professes  to  be  an  ordinary  meeting  ;  and  these  are  regulated 
]>y  the  64th  section  of  the  general  act.]  It  is  not  competent  to  the  company  to  hold 
au  ordinary  meeting  otherwise  than  in  January,  unless  it  be  specially  appointed  at  the 
meeting  in  January  :  and  of  this  there  was  no  evidence.  Iti  IVestohy  v.  The  Galvanized 
Jmii  Vomjxiui/,  f-  E.xch.  1 7,  the  defendant  obtained  an  allotment  of  shares  in  a  joint- 
stock  company  completely  registered  under  the  8  &  9  Vict.  c.  110.  He  paid  the 
deposit  and  his  name  was  inserted  in  the  register  of  shareholders,  but  he  never 
executed  the  deed  of  settlement.  The  proposed  amount  of  capital  was  never  su))- 
scribed,  but  the  company  com-[812]-menced  business  with  less  ;  and,  having  become 
emljari'assed,  an  act  of  parliament  (11  &  12  Vict.  c.  ciii.)  passed  for  winding  up  the 
afl'airs  of  the  company.  This  act,  after  reciting  the  deed  of  settlement,  and  that 
certain  shares  were  unpaid,  impowered  the  directors  to  sue  for  calls,  and  enacted 
that,  in  such  action,  the  register  should  be  prima  facie  evidence  of  the  defendant's 
being  a  shareholder,  and  of  the  number  of  his  shares,  provided  that  such  calls  should 
be  made  according  to  the  provisions  of  the  deed  of  settlement,  and,  as  regarded  the 
liability  of  shareholders,  should  be  deemed  to  have  been  made  under  such  provisions  ; 
and  also  provided  that  nothing  in  that  act  contained,  except  as  therein  expressly 
enacted,  should  render  liable  to  calls  any  shareholder  or  other  person  who  would  not 
have  Ijeen  liable  thereto  if  that  act  had  not  passed.  The  defendant  having  been  sued 
for  calls, — it  was  held,  that  the  private  act  applied  to  shareholders  only,  and  that  the 
defendant  was  not  liable  as  a  shareholder,  inasmuch  as  he  had  never  executed  the 
deed  of  settlement. 

Cur.  adv.  vult. 

Ekle,  G.  J.,  now  deli\ered  the  judgment  of  the  court: — 

Upon  this  rule,  the  defendant  has  raised  three  questions, — lirst,  whether  he  is 
liable  for  calls  made  after  January,  1S57, — secondly,  for  calls  made  after  July,  18.57, 
— thirdly,  for  calls  made  after  January,  1858. 

As  to  the  first  ijuestion,  the  facts  proved  must  be  taken  to  be,  that  the  company 
had  assented  to  appropriate  one  hundred  shares  to  the  defendant,  and  that  he  assented 
to  take  them  ;  Ijut  no  shai'cs  had  been  numbered,  and  no  specific  shares  had  been 
appropriated.  The  defendant's  name  with  others  had  been  put  [813]  down  on  a 
sheet  of  paper,  and  this  had  been  sealed  as  a  register  of  shareholders:  but  we  have 
already  expressed  our  opinion  that  it  was  not  a  register,  not  having  any  of  the 
essentials  required  under  the  act,  and  not  appearing  to  have  been  intended  to  bo  a 
register.  Upon  these  facts,  we  think  that  the  defendant  is  not  liable  to  the  calls  made 
after  January,  18.57.  lie  is  not  shewn  to  be  the  holder  of  any  specific  share,  within 
the  meaning  of  s.  27,  giving  the  action  for  calls;  for,  the  shares  of  this  company  were 
not  created  within  the  meaning  of  that  section,  but  were  in  process  of  formation  only. 

With  respect  to  the  calls  made  after  July,  1857,  the  evidence  must  be  taken  to 
shew  that  the  shai-es  had  been  numbered,  and  one  hundred  shares  so  numbereti 
appropriated  to  the  defendant ;  and  a  book  had  been  prepaied  which  puiported  to  be 
a  register  of  shareholders,  and  was  bona  fide  intei!<lcd  so  to  be,  and  which  contained 
all  essential  requisites.  But  it  apjiearcd  to  have  been  sealed  at  a  meeting  held  in 
July  1857  ;  and,  as  the  special  act  directed  the  ordinary  meetings  to  be  hclil  in 
Januaiy,  and  as  the  Companies  Clauses  Consolidation  Act,  1845,  aullioi'ized  ordinary 
meetings  at  the  time  specified  in  the  special  act,  and  at  any  other  times  specified  in  a 
resolution  come  to  at  a  general  meeting,  the  objection  of  the  defendant  was  that  this 
was  no  register  unless  there  was  a  resolution  at  a  .lanuary  meeting  authorizing  the 
meeting  in  July. 

In  deciding  on  this  objection,  we  assume  thai  I  here  was  m<i  rcsuhil  imi  in  .laniiai'v 
authorizing  the  meeting  in  July,  although,  it  the  point  had  been  more  distinctlv 
understood  at  the  trial,  the  fact  might  ha\c  turned  out  diU'erently,  regard  licing  had 
to  the  section  (20)  delining  the  proof  ie<|uired  from  a  ])laintiir  in  an  action  for  calls. 
Thus,  the  (juestion  is  raised,  whether  tlicre  can  be  a  Imldci-  of  a  share  within  the  27th 
section,  [814]  without  a  register  of  sh.ireholders  authenticated  by  the  .seal  of  the  com- 
pany atlixed  at  an  ordinary  meeting.     This  question  we  answer  in  the  atfirmativc. 
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We  consider  that  all  requisites  to  make  a  shareholder  are  complied  with  except  the 
sealing ;  so  that  the  question  is,  whether  it  is  impossible  to  hold  a  share  unless  the 
name  of  the  holder  is  in  a  register  of  shareholders  lawfully  sealed.  We  find  no  such 
enactment :  and,  in  respect  of  transferees,  we  think  they  may  be  holders  without  this 
requisite  ;  and,  although,  as  above  said,  the  shares  must  be  numbered  and  specifically 
appropriated,  and  this  pi'ocess  requires  the  formation  of  a  book  analogous  to  a  register, 
still  it  may  be  done  without  authentication  by  sealing  at  an  ordinary  meeting. 

The  argument  for  the  defendant  rests  on  section  8,  which  describes  a  shareholder 
to  be,  every  person  who  shall  have  subscribed,  &c.,  or  who  shall  have  otherwise 
become  entitled,  &c.,  and  whose  name  shall  have  been  entered  on  the  register  of 
shareholders.  This  is  description  rather  than  definition,  as  it  is  clear  that  a  trans- 
feree is  entitled  to  a  share,  and  may  be  a  shareholder  without  his  name  being  on  the 
register  of  shareholders,  if  it  is  on  the  register  of  transfers.  We  think  the  statute 
contemplated  the  process  above  desci'ibed  of  numbering  and  appropriating,  and  may 
well  have  intended  that  an  inchoate  register  book  bona  fide  intended  to  be  valid 
might  be  taken  for  this  purpose  as  a  register  de  facto,  although  not  properly  sealed  ; 
and  also  that  the  act  probably  intended  names  to  be  added  from  time  to  time  in 
intervals  between  the  meetings  for  sealing. 

There  is  no  decision  on  the  point  in  respect  of  an  original  shareholder  :  the  dictum 
I'elating  thei'eto  in  'flic  Xcuyi/  and  EmmkiUcn  Iltdhca//  L'oiiipanij  v.  Edmunds,  2  Exch. 
116,  is  extrajudicial.  The  principle  laid  down  in  The  Sontliampton  Dock  Company  \. 
[815]  1,'ichards,  1  Scott,  N.  K.  219,  1  M.  &  ti.  448,  and  adopted  in  The  London  Chaiul 
Junction  Ihiihcaij  Company  v.  Freeman,  2  Scott,  N.  R.  705,  2  M.  &  G.  606,  that  a  book 
bona  tide  intended  to  be  a  register,  though  materially  defective,  should  operate  as 
a  register  in  an  action  for  calls,  on  account  of  the  inconvenience  which  would  arise 
if  a  debtor  could  defeat  the  claim  upon  him  by  resorting  to  formal  defects  in  the 
register  of  shareholders,  supports  our  decision. 

For  these  reasons,  we  think  the  defendant  is  lial)le  to  the  calls  after  July,  1857. 

With  respect  to  the  calls  after  January,  1858,  it  was  objected  that  this  register,  as 
well  as  the  last,  ought  to  have  been  made  in  a  shorter  time  after  the  passing  of  the 
special  act.  But  we  are  of  opinion  that  the  time  directed  is  not  an  essential  condi- 
tion, and  that  a  register  marie  after  that  time  may  Ije  valid. 

The  rule,  therefore,  will  be  absolute,  to  reduce  the  verdict  liy  the  amount  of  the 
Ctills  made  before  July,  1857,  and  discharged  as  to  the  residue. 

Kule  accordingly. 

[816]    The  Penakth  HAKBorK,  Dock,  and  Eaiuvay  Company  v.  The 
Cakdifi'  Watekwokks  Company.     Jan.  26th,  1860. 

Since  the  Common  Law  Procedure  Act,  1852  (s.  55),  abolishing  profert,  the  court  will 
order  inspection  of  a  deed  relied  on  by  a  defendant  in  his  plea,  though  it  be  a  dis- 
closure of  the  defendant's  title. — Therefore,  where,  in  an  action,  for  diverting  water 
from  a  stream,  the  defendants  ]5leaded  a  prior  grant  by  the  ownei-s  of  the  soil  of 
liberty  to  take  the  water,  the  court  allowed  the  plaintifts  to  inspect  and  take  a  copy 
of  the  deed. 

The  declaration  stated  that  the  plaintifts,  before  and  at  the  time  of  the  committing 
of  the  grievances  thereinafter  mentioned,  were  possessed  of  certain  lands  on  both 
sides  of  "the  river  Ely,  and  of  the  bed  of  the  stream  of  the  river  Ely,  for  the  purpose 
of  carrying  out  the  undertaking  authorized  in  and  by  the  Elj'  Tidal  Harbour  and 
Railway  Act,  1856;  yet  the  defendants,  on  divers  days  and  times,  wrongfully  and 
unlawfully  b\'  divers  ways  and  means  took  from  the  said  river  Ely,  higher  up  in  the 
course  of  the  said  river  than  the  said  lands  of  the  plaintifts,  divers  large  quantities  of 
water  beyond  and  in  addition  to  those  quantities  of  water  which  the  defendants  were 
authorized  to  take  from  the  river  Ely  under  the  Cardift'  Waterworks  Act,  1853,  or 
otherwise  howsoever,  and  used  the  same  for  the  purpose  of  supplying  with  water  the 
inhabitants,  buildings,  and  lands  within  the  limits  in  the  said  last-mentioned  act 
mentioned,  &c.  &c. 

Fifth  plea,  that,  before  the  plaintifls  became  possessed  of  any  part  of  the  said  lands 
as  in  the  declaration  mentioned,  one  William  Pitt,  Earl  of  Amherst,  and  one  John 
Drummond,  were  at  one  and  the  same  time  seised  in  fee  of  the  said  lands  and  of  the 
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Other  lands,  tenements,  and  hereditaments  thcieinafter  mentioned,  which  other  hinds 
were  ou  both  sides  of  the  said  river  Ely,  and  through  which  other  lands  the  said  river 
flowed,  and  were  seised  in  fee  of  the  gi'ound,  soil,  and  bed  of  the  river  Ely  so  between 
the  saifl  last  mentioned  lands,  and  of  parts  of  the  ground,  soil,  and  bed  of  the  said 
river  Ely  adjoining  thereto  ;  and  the  said  Eav\  of  Amherst  and  John  Drummond  then 
were  im-[817]-powered  and  invested  with  a  power  to  sell  in  fee-simple,  by  the  direc- 
tion of  one  llariiott  C'live,  all  the  said  lands  in  the  declaration  alleged  to  be  in  posses- 
sion of  the  plaintifi's,  and  all  the  said  other  lands,  tenements,  and  hereditaments,  and 
the  said  paits  of  the  ground,  soil,  and  bed  of  the  said  river  Ely,  as  well  as  all  right, 
title,  interest,  benefit,  and  advantage  in,  to,  or  arising  from  the  stream  of  the  said 
river,  and  the  flow  thereof,  so  passing  through  the  said  lands  so  alleged  to  be  in  the 
possession  of  the  plaintiffs,  and  through  the  said  other  lands,  and  in  and  upon  the 
said  ground,  soil,  and  bed  of  the  said  river  Ely  ;  and,  being  so  seised  and  impowered, 
by  a  deed  dated  the  :22nd  of  August,  1854,  and  made  between  the  said  Earl  of 
Amherst  and  John  Drummond  of  the  first  part,  the  said  Lady  Harriott  Clive  of  the 
second  pait,  and  the  defendants  of  the  third  part,  they  the  said  Earl  of  Amherst  and 
John  Drummond,  by  the  direction  of  the  said  Lady  Harriett  Clive,  granted,  bargained, 
sold,  and  released  to  the  defendants  and  their  successors,  certain  lands,  tenements, 
and  hereditaments,  and,  amongst  other  things,  the  said  other  lands,  together  with 
the  said  ground,  soil,  anfl  bed  of  the  said  part  of  the  said  river  Ely  so  between  the 
said  other  lands,  and  of  the  said  part  so  acljoining  thereto,  and  so  much  of  the  said 
river  Ely  as  was  so  situate  between  the  said  lands  as  aforesaid,  and  in  and  upon  the  saifl 
parts  of  the  said  ground,  soil,  and  bed  of  the  said  river :  and  the  said  Earl  of  Amherst 
and  John  Drummond  and  Lady  Harriett  Clive  by  the  said  deed  parted  with  and 
granted  and  conveyed  to  the  defendants  all  theii'  right,  title,  interest,  benefit,  and 
advantages  in,  to,  or  arising  from  the  water  of  the  said  river,  and  the  flow  thereof, 
and  granted  to  the  defendants  an  irrevocable  licence  to  take  and  use  the  waters  of  the 
said  river  in  the  niannei'  and  to  the  extent  mentioned  in  [818]  the  declaration  ;  and 
the  plaintitls  afterwards  contracted  with  the  said  Earl  of  Amherst  and  John  Drummond, 
that  they,  by  the  like  dii'ection  of  the  said  Lady  Harriett  Clive,  should  sell  and  convey 
to  the  plaintifi's  and  their  successors  the  said  land  so  in  possession  of  the  plaintifi's  ; 
under  and  l)y  viitue  of  which  contract,  and  by  the  leave  and  licence  of  the  said  Earl 
of  Amherst  and  l^ady  Harriett  Clive  afterwards  given  and  gianted,  the  plaintifi's  were 
let  into  possession  and  became  so  possessed  of  the  said  lands  as  in  the  declaration 
mentioned,  and  the  plaintififs  have  no  claim  or  interest  to  or  in  the  saitl  lands  so  in 
the  possession  of  the  plaintifi's,  or  to  their  said  possession  thereof,  other  than  by  such 
supposed  right  and  title  subsequent  to  the  said  title  of  the  said  defendants  as  aforesaid. 

Mellish,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  the  defendants 
to  shew  cause  why  the  plaintiff's  should  not  be  allowed  to  inspect  and  take  a  copy  of 
the  deed  of  the  22nd  of  August,  \Mi,  i-eferred  to  in  the  fifth  plea.  The  ciucstion 
pro])osed  to  be  raised  was,  whether,  where  the  defendant,  justifies  under  a  deed,  and 
the  plaiiitili'  has  no  copy  of  it,  the  lattei'  is  not  entitled  lo  have  ins|)ection  of  it  for 
the  |)urposc  of  icj)lyiMg,  though  it  is  no  par't  of  the  plaintifi's  case.  The  o.'jth  and 
fjCth  sections  of  the  Common  Law  I'roccdure  Act,  LS52,  abolishing  profert  and  oyei', 
and  the  c;ise  of  Sim  v.  Hdiii'indx,  15  C  B.  240,  were  cited.  (Williams,  J.,  refeircd  lo 
Jrehh  v.  Adkins,  14  C.  B.  401.  | 

IJ.  Clarke  shewed  cause.  It  may  be  conceded,  that,  before  the  passing  of  the 
Common  Ijaw  I'roccdure  Act,  lf<52,  the  defendants  must  have  made  |)rofert  of  the 
deed  in  question,  and  then  the  plaintiffs  would  have  been  entitled  to  a  copy  of  it. 
[W  illos,  J.  Those  [819]  "ho  framcid  that  act  were  evidently  under  the  impression 
that  in  a  case  like  this  the  op])osite  party  would  be  entitled  to  an  inspection  of  the 
deed  referied  to  at  common  law.]  The  fiamers  of  an  act  of  parliament  are  not  always 
the  per.soMs  best  fitted  to  construe  it ;  foi',  they  are  too  apt  to  im))ort  into  it,s  considiira- 
tion  their  own  i)rc-conceived  notions  of  the  subject  matter.  All  tliat  theConnnoii  Law 
Procedure  Act  has  done  is,  to  enact  in  s.  55,  that  "it  shall  not  bo  necessary  to  make 
profei't  of  any  deed  or  other  document  mentioned  or  relied  on  in  any  pleading  ;  and, 
if  profert  shall  lie  made,  it  shall  not  entitle  the  o])posite  ])arty  to  crave  oyer  of  or  set 
out  upon  oyer  such  deed  or  other  document:"  anil  in  s.  56,  that  "a  party  pleading 
in  answer  to  any  pleading  in  which  any  document  is  mentioned  or  referred  to,  shall 
be  at  liberty  to  set  out  the  whole  or  such  part  thereof  as  may  l>e  mateiial,  and  the 
matter  so  set  out  shall  be  deemed  anil  taken  to  be  part  of  the  pleading  in  which  it  is 
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set  out."  The  intention  of  the  act  was,  to  put  an  end  to  a  party's  baving  a  right  as  a 
matter  of  course  to  inspect  his  opponent's  title-deeds, — to  abolish  the  distinction  which 
prevailed  in  this  respect  between  deeds  and  other  instruments.  If  the  document  in 
question  had  been  a  mere  agreement,  the  plaintitt's  would  have  had  no  right  to  inspect 
or  take  a  copy  of  it.  [P^rle,  C.  J.  Unless  there  was  but  one  copy  of  it.]  And  that 
copy  were  held  under  such  circumstances  as  to  make  the  party  holding  it  a  trustee 
for  the  party  seeking  to  inspect.  In  genei'al,  the  rule  of  law,  as  well  as  of  equity,  is, 
that,  if  my  opponent  seeks  to  attack  my  title,  he  must  come  prepared,  and  must  not 
rely  upon  doeiunents  in  my  possession  in  order  to  aid  him.  [F>le,  C.  J.  The  plaintiffs 
sue  the  defendants  for  diverting  fi'ora  a  stream  water  which  ought,  as  they  say,  c^f  right 
to  flow  to  their  harbour  and  works.  The  defendants  set  up  in  answer  a  [820]  prior 
right  derived  from  the  owners  of  the  soil  bv  deed.  Why  should  not  the  plaintitts  be 
at  liberty  to  inspect  the  deed  upon  which  the  defendants  lest  their  justification  !]  The 
plaintiffs  are  seeking  a  disclosure  of  the  defendants'  title,  and  not  merely  to  compel  the 
production  of  a  document  in  which  they  have  an  interest  or  which  will  aid  them  in 
establishing  their  case.  ll'ehh  v.  Ailkinx,  14  C.  B.  401,  is  a  totally  difl'erent  case. 
[Williams,  J.  That  case  is  an  authority  to  this  extent,  that  the  court  will  take  care 
that  a  party  who  would  before  the  Common  Law  Procedure  Act  have  been  entitled 
to  have  a  deed  set  out  upon  oyer,  shall  not  be  prejudiced  by  the  abolition  of  that 
anti(iuatcd  form.]  Apart  from  oyer,  the  court  would  never  impose  upon  a  defendant 
the  hardship  of  exposing  his  title  to  his  adversary.  In  Taylor  on  Evidence,  .3rd  edit. 
§§  160.5,  1606,  the  rule  in  equity  is  thus  stated  :  "As  in  all  cases  where  a  discovery 
of  the  contents  of  papers  is  prayed,  the  onus  is  upon  the  plaintifi'  to  prove  his  right 
thereto,  and  the  only  evidence  on  which  he  can  rely  is  the  defendant's  admission,  it 
follows,  that,  with  a  single  exception,  to  be  presently  mentioned,  a  court  of  equity 
will  not  make  an  order  for  inspection  of  documents,  unless  the  plaintiff  can  shew  from 
the  defendant's  answer,  oi'  from  his  attidavit  in  the  nature  of  a  supplemental  answer, 
first,  that  the  writings  in  question  are  in  the  possession  of  the  defendant,  and  next, 
that  they  are  relevant  to  his  own  case,  or,  in  other  words,  that  he  has  an  interest  in 
their  production  for  the  puipose  of  the  trial  about  to  take  place,  either  as  affording 
affirmative  evidence  of  some  right  or  title  belonging  to  him,  or  as  tending  to  disprove 
the  title  or  case  of  his  opponent,  by  shewing  some  specific  defect  therein.  The  exception 
just  alluded  to  is  recognized  where  the  defendant,  admitting  the  documents  to  he  in  his 
possession,  .so  incorporates  them  liy  general  or  special  reference  with  his  answer  as  to 
make  [821]  them  form  a  substantial  part  of  it.  In  this  case  the  plaintifi'  will  be  entitled 
to  their  production,  whether  they  constitute  his  title  or  the  exclusive  title  of  ihe  defen- 
dant ;  because  the  latter,  by  thus  dealing  with  the  documents,  will  have  waived  any 
objection  to  their  production  ;  and  this,  too,  although  in  a  subsequent  part  of  his 
answer  he  should  expressly  claim  the  privilege  of  withholding  them,  either  as  forming 
no  part  of  his  opponent's  case,  or  as  confidential  communications.  The  .same  iloctrine 
would  apply,  if  a  petitioner  were  to  refer  in  his  petition  to  a  document  in  his  possession. 
In  short,  Tieither  party  to  a  suit  will  be  allowed  to  set  out  a  do(.'ument  in  part  and  then 
refer  to  it,  and  afterwards  tell  his  opponent  that  he  shall  not  see  it,  because  he  himself 
was  not  bound  originally  to  furnish  any  information  respecting  it.  Either  he  must 
ab.stain  from  referring  to  any  part  of  it,  or  he  must  permit  his  opponent  to  examine 
every  part  of  it."  [Erie,  C.  J.  That  has  no  very  immediate  bearing  upon  the 
question  we  have  to  consider,  which  is,  whether  the  legislature,  in  abolishing  profert 
and  oyer,  did  not  intend  that  the  party  who  would  have  had  a  copy  of  a  deed  referred 
to  in  the  pleadings  before,  shall  now  have  an  inspection  under  the  common  law  juris- 
diction of  the  court.]  If  the  legislature  had  so  intended,  they  would  have  said  so  in 
terms,  and  would  not  have  left  a  matter  of  such  importance  to  speculation  and 
conjecture.  The  cases  of  Hanlman  v.  Ellamex,  2  Mylne  it  K.  732,  and  Mwkinto.^h  v. 
TIw  Great  IFedern  Railwai/  Comjiany,  18  Law  J.  Ch.  169,  shew  the  ground  upon  which 
the  doctrine  of  equity  rests.  In  the  last-mentioned  case.  Lord  Gottenham  says  ;  "  Both 
in  this  case  and  in  Hardman  v.  Ellames,  circumstances  existed  w'hich,  if  it  had  not  been 
for  the  general  reference,  would  have  protected  the  defendants  from  producing  the 
documents.  In  Hardman  v.  Ellames,  the  documents  went  to  prove  the  [822]  defendant's 
title  ;  here,  the  ground  is,  confidential  communications.  After  a  general  reference,  the 
defendant  cannot  turn  round  and  say,  '  I  told  you  something  I  was  not  bound  to  tell 
you  ;  I  will  now  claim  my  privilege,  and  tell  you  no  more.' "  In  •Shadwell  v.  S/Mdwell, 
ante,  vol.  vi.,  p.  679,  in  an  action  against  executors  upon  an  agreement  under  which 
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the  plaiiititt'  claimed  certain  arrears  of  an  annuity  alleged  to  be  due  to  liiin  from  the 
tcstatoi',  the  defendants  pleaded,  that,  after  the  making  of  the  agreement,  and  before 
the  accruing  of  the  causes  of  action,  it  was  agreed  between  the  testator  and  the  plaintiff 
that  the  agreement  should  be,  and  the  same  accordinglv  was,  waived  and  rescinded, 
and  that  the  testator  should  be,  and  he  accordingly  was,  exonerated  fiom  all  further 
performance  thereof.  The  court  refused  '  o  grant  the  plaintitt'  a  rule  to  inspect  a 
supposed  letter  upon  which  the  plea  was  founded,— upon  a  mere  affidavit  stating 
that  the  plaintitV  had  written  some  letter  to  the  testator  relating  to  the  annuity,  the 
words  of  which  he  could  not  remember,  and  also  his  belief  that  the  defendants  intended 
to  rely  on  that  letter  as  constituting  the  agreement  alleged  in  the  plea,  but  denying 
that  any  such  agreement  was  ever  made, — the  inspection  being  sought,  not  in  order 
to  support  the  plaintiff's  own  case,  but  in  ordei'  to  see  whether  and  l)y  what  means  a 
defence  could  be  made  out  against  him.  [Williams,  J.  The  plea  there  did  not  say 
that  the  agreement  upon  which  it  professed  to  be  founded  was  in  writing.] 

Mellish  was  not  called  upon  to  support  his  rule. 

Eki.e,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  The  i|uestion 
is  whether  or  not  the  plaintiff's  are  entitled  to  inspect  the  deed  which  is  the  foinidatioii 
of  the  defence  set  up  by  the  lifth  plea,  and  [823]  of  which,  if  it  had  been  set  out  upon 
oyer  according  to  the  old  practice,  he  would  have  had  a  copy.  The  Common  Law 
Procedure  Act,  18.5'2,  having  abolished  profert  and  oyei',  the  ((uestion  is  whether  it 
has  taken  away  the  right  of  the  opposite  party  to  have  inspection.  I  am  of  opinion 
that  the  act  did  not  intend  to  take  away  the  right,  l)ut  only  to  abolish  the  inconvenient 
proceeding  by  which  inspection  was  formeily  olitained,  leaving  the  right  as  it  was 
before.  I'  seems  to  me  that  there  was  abundant  reason  in  law  for  giving  inspection 
in  respect  of  deeds,  and  for  withholding  it  in  respect  of  parol  contracts.  In  the  latter 
ease,  the  evidence  in  support  of  it  may  be  drawn  from  several  ditt'erent  sources  :  but, 
where  the  party  pleading  relies  upon  a  deed,  the  opposite  party  may  ascertain  by  an 
inspection  of  it  whether  or  not  it  is  set  out  according  to  its  ti-ue  legal  ertect,  and  may 
at  once  ])e  satisfied  as  to  whether  or  not  the  party  pleading  it  has  the  right  he  claims. 
It  seems  to  me,  therefore,  that  there  was  abundance  of  good  ixvison  for  the  law  as  it 
stood  before  the  Common  Law  Procedure  Act;  and  that  rule  has  not  in  my  opinion 
been  abolished.  The  general  principle  of  eijuity  is  laid  down  in  broad  terms  in  Taylor 
on  Evidence,  §  1()05,  that  "a  couit  of  ciiuity  will  not  make  an  order  for  inspection 
of  documents,  unless  the  plaintiff  can  shew  from  the  defendant's  answer,  or  fi-om  his 
affidavit  in  the  natiu'c  of  a  supplemental  answer,  first,  that  the  writings  in  i|uestion 
are  in  the  possession  or  power  of  the  defendant,  and  ne.vt  that  they  are  relevant  to 
his  own  case,  or,  in  other  words,  that  ho  has  an  interest  in  their  production  for  the 
purpose  of  the  trial  about  to  take  place,  either  as  affording  affirmative  evidence  of 
.some  right  or  title  belonging  to  him,  or  as  tending  to  disprove  the  title  or  case  of  his 
opponent,  by  shewing  some  specific  defect  thei'cin."  Anfl  the  floctrino  is  laid  [824] 
down  in  quite  as  general  terms  in  Daniel's  Chancery  Practice.  All  these  rules  of 
practice  are  capable  of  modification.  If  the  object  of  the  party  seeking  the  ins])ection 
appeared  to  1)0  merely  to  find  a  defect  in  the  title  of  his  opponent,  the  court  would 
mould  the  rule  so  as  to  frustrate  such  an  al)use  of  its  jiractice.  But,  as  matters  st-^ind 
in  this  case,  I  think  the  old  rule  ought  to  ajjply,  and  that  the  ])laintiH's  should  have  an 
opiiortiuiity  to  inspect  the  deed  referred  to. 

\\'if.i.i.\:\is,  .1.  I  am  of  the  same  opinion.  Pefoie  the  passing  of  the  C'omnion  Law 
Procedure  Act,  1852,  a  party  to  a  cansb,  by  reason  of  the  necessity  of  his  opponents 
making  profert  of  a  deed  upon  which  he  relied  in  pleading,  acquired  a  right  to  know 
its  contents  l)y  claiming  oyer.  1  think  it  clearly  was  not  the  intention  of  that  act, 
by  abolishing  profert  and  oyer,  to  put  parties  in  a  more  disadvantageous  ])osition  in 
this  respect  than  they  stood  in  before.  And,  if  we  find  that  the  abolition  of  profiMt 
and  oyer  will  have  that  eileet  in  any  ease,  1  think  we  are  Iwund,  in  exercise  of  the 
powers  we  ])osscss  to  do  justice  between  suitors  in  th(!  conduct  of  i  he  pleadings,  to 
grant  inspection.  The  courts  have  for  a  long  period  been  in  the  habit  of  allowing 
parties  to  inspect  and  take  copies  of  deeds.  I  his  ajipears  from  tlu^  case  of  .li iv.ii.i  v. 
Harriilijc,  in  18  Car.  L',  1  Wnis.  S.iund.  i)  d.  l''rom  that  time  to  the  jiresent  it  has 
been  the  established  ])ractice  of  the  (!ourt  to  do  so,  whenever  ii  has  lieen  thought 
necessary  foi'  the  eiiuitalile  confluct  of  a  cause.  That  being  so,  1  think  we  are  bound 
to  see  that  the  ii5th  section  of  the  Common  Law  Procediue  Act,  1 8.')2,  does  not 
deprive  a  party   of  the  rights  he   had   lieforo,  ;uid   to  grant  inspection    where   it  is 
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essential  to  put  him  in  the  position  which  justice  and  ccjuity  demand.      It  has  been 
said  that  there  is  no  distinction  in  good  sense  and  reason  [825]  between  the  case  of  a 
plea  lelying  upon  an  instrument  under  seal  and  one  setting  up  an  agreement  not 
under  seal ;   and  that,  with  respect  to  agreements  not  under  seal,  there  is  no  rule 
which  enables  the  court  to  grant  inspection.       Assuming  that  to  be  so,  it  does  not 
appear  to  me  to  be  decisive  of  the  question.     Before  the  passing  of  the  Common  Law 
Procedure  Act,  a  party  was  always  entitled  to  inspect  a  deed  set  out  in  his  opponent's 
pleading ;  and  I  think  we  are  bound  to  take  care  that  he  shall  not  incidentally  be 
prejudiced  by  a  provision  which  has,  diverso  iutuitu,  by  abolishing  pi'ofert,  deprived 
him  of  that  advantage.     I  do  not  agree  that  a  difi'ei-ent  I'ule  prevails  where  the  instru- 
ment relied  on  is  not  under  seal.     It  is  not  necessary  to  give  anj'  opinion  upon  that 
point :  but  I  wish  to  guard  myself  against  being  understood  to  give  way  to  the  notion 
that  in  such  a  case  inspection  would  not  be  allowed.      I  protest  against  the  case  of 
ShadwcU  X.  Sliadwell  being  considered  as  an  authority  for  that  position.      The  plea 
there  did  not  relj'  on  any  agreement  in  writing  at  all :  the  plaintifl' sought  an  inspection, 
upon  a  suggestion  of  the  possibility  of  there  being  some  letter  in  existence  upon  which 
the  defendant  meant  to  rely  as  an  agreement.     The  majority  of  the  court  thought  it 
was  a  mere  fishing  application,  and  that  the  plaintiff  had  no  right  to  put  his  opponent 
to  an  affidavit  in  answer.      That  case,  therefore,  does  not  in  the  least  aftect  the  legal 
question  now  before  us.     Where  a  pleading  purports  to  rely  on  an  agreement  not  under 
seal,  authorities  are  to  be  found  to  shew  that  the  othei'  party  may  come  to  the  coin't 
and  under  its  equitable  jurisdiction  obtain  an  inspection  of  the  instrument  so  relied  on. 
WiLLES,  J.     I  am  entirely  of  the  same  opinion.     It  appears  to  me  that  the  rule  of 
the  common  law  is  pre-[826]-cisely  in  accordance  with  what  is  said  by  Lord  Cottenham 
in  Mackintosh  y.  The  Great  U  extern  Railway  Coinpanij,  18  Law  J.  Ch.  169,  to  be  the  rule 
in  equity  ;  and  I  think  his  words  may  be  read  with  ad\'aiitage.     Speaking  of  Hanlman 
V.  Ellames,  2  Mylne  &  K.  732,  his  Lordship  says  ;  "  What  took  place  in  that  case  at 
the  Rolls  is  not  reported :  but,  according  to  my  recollection,  I  went  upon  this  ground, 
— that,  when  a  party  sets  out  a  document  in  part,  and  then  refeis  to  it,  he  cannot 
after  that  tell  the  plaintifl  he  shall  not  see  the  document,  because  he  (the  defendant) 
was  not  bound  oi'iginally  to  give  any  information  about  it."     In  that  case,  therefore, 
the  plaintiff'  was  held  to  be  entitled  to  inspection  becau.se  the  defendant  had  made  the 
document  a  part  of  his  answer,  and  not  because  the  plaintiff"  had  an  interest  in  it. 
That  dispels  a  great  portion  of  Mr.  Clarke's  argument.     The  principle  upon  which  the 
court  of  equity  proceeds  in  ordering  documents  to  be  produced  is,  that  they  are  by 
reference  incorporated  in  the  answer,  and  become  a  part  of  it :    Evans  v.   Packard, 
1    Swanston,   7.     In  Ilardman  v.  Ellames,  2  Mylne  &  K.  758,  Lord  Commissioner 
Shadwell  says  :  "It  ajjpears,  upon  a  review  of  the  cases,  to  be  perfectly  settled,  that, 
where  a  defendant  in  his  answer  states  a  document  shortly  or  partially,  and  for  the 
sake  of  greatei'  caution  refers  to  the  document  in  order  to  shew  that  the  effect  of  the 
document  has  been  accurately  stated,  in  such  a  case  the  court  will  order  the  docu- 
ment to  be  produced.     It  was  .said,  in  the  present  case,  that  the  document  ought  not 
to  be  produced,  because  it  only  manifests  the  defendant's  title  ;  but  the  answer  to  that 
is,  in  the  first  place,  that  it  may  by  possibility  do  something  more  than  mei-ely  manifest 
the  defendant's  title.     It  would  be  a  strange  thing  to  say  that  the  defendant  should 
at  the  hearing  have  the  advantage  of  other  parts  of  the  deed  than  [827]  those  set 
forth  in  the  answer,  and  that  the  plaintiff',  who  looks  to  the  answer  for  information, 
should  not  be  at  liberty  to  avail  himself  of  a  knowledge  of  the  deed.     It  seems  to  be 
consistent  with  justice,  that,  if  the  defendant  makes  a  document  a  part  of  his  answer, 
the  plaintiff  is  entitled  to  know  what  that  document  is,  because  he  has  a  right,  at  the 
hearing,  to  read  such  parts  of  the  defendant's  answer  as  he  thinks  fit.'     I  apprehend 
that  rule  applies  to  the  case  of  any  instrument  upon  which  the  plaintifl"  in  his  declara- 
tion really  founds  his  claim.     For  this  there  is  authority.     In  Chornock  v.  Lumley, 
5  Scott,  438,  in  an  action  for  mone\"  had  and  received,  the  court  allowed  the  defen- 
dant, after  he  had  pleaded,  to  inspect  and  take  a  copy  of  an  agreement  upon  which 
the  plaintiff's  claim  was  founded.     Tindal,  C.  J.,  there  says  :  "This  case  clearly  comes 
within  the  spirit,  though  not  within  the  strict  letter  of  the  rule  (a).     Had  the  action 

(a)  The  rule  contended  for  there  was,  that  the  party  was  entitled  to  have  inspec- 
tion because  there  was  but  one  copy  of  the  agreement,  because  the  applicant  had  au 
interest  in  it,  and  because  it  was  held  by  the  plaintiff  as  trustee  for  him. 
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been  founded  upon  the  special  agreement,  the  defendant's  right  to  inspect  the  agree- 
ment could  not  have  been  questioned.  Although  in  form  this  is  an  action  for  money 
had  and  received,  inasmuch  as  the  rights  of  the  parties  will  be  contioUed  by  the  agree- 
ment, it  is  in  eftect  the  same  as  if  it  were  brought  upon  the  agreement  itself.  I  there- 
fore think  the  defendant  is  entitled  to  have  the  inspection."  And  Vaughan,  J.,  says: 
"  I  am  also  of  opinion  that  this  comes  within  the  range  of  the  numerous  eases  by 
which  I  conceived  the  rule  as  to  the  production  of  documents  for  inspection  was  long 
since  settled."  So  much  ;is  to  the  common  law.  As  to  the  case  Skmlwell  v.  Shaihodl, 
ante,  vol.  vi.,  p.  679,  it  hardly  becomes  me  to  say  anything,  as  I  dissented  from  [828] 
the  judgment  pronounced  by  the  court.  But  I  would  say  a  word  upon  the  Common 
Law  Procedure  Act,  1852.  The  o.Jth  section,  which  abolishes  profert  and  oyer,  is  not 
the  material  one,  V>ut  the  56th,  which  provides  that  "  a  party  pleading  in  answer  to 
any  pleading  in  which  any  document  is  mentioned  or  referred  to,  shall  be  at  liberty 
to  set  out  the  whole  or  such  pai't  thereof  as  may  be  material."  That  appears  to  me 
to  give  precisely  the  same  right  as  the  party  before  had  at  common  law.  It  gives  him 
the  right  to  set  out  any  document  mentioned  or  referred  to  in  his  opponent's  pleading, 
— -whether  under  seal  or  not, — and,  by  necessary  implication,  it  gives  him  a  right  to 
apply  to  the  court  for  inspection  and  a  copy,  in  order  to  enable  himself  to  do  so.  For 
these  reasons,  I  concur  with  the  rest  of  the  court  in  thinking  that  this  rule  should  be 
made  absolute. 

Rule  absolute  (a)K 

[829]     Davies  v.  Westmacott.     Jan.  26th,  1860. 

To  entitle  a  plaintiff'  to  an  order  for  leave  to  proceed  as  if  personal  service  had  been 
effected,  under  the  17th  .section  of  the  15  &  16  Vict.  c.  76,  where  the  writ  has 
been  served  by  leaving  a  copy  for  him  at  a  club-house  of  which  the  defendant  is 
a  meml)er,  it  is  not  enough  to  shew  that  the  copy  has  come  to  his  hands.  The 
affidavit  should  distinctly  state  that  efforts  had  been  made  to  discover  the  defendant's 
place  of  abode,  and  that  the  person  seeking  to  serve  the  writ  had  been  unable  to 
discover  it. 

C.  Pollock  moved,  luider  the  17tli  section  of  the  Common  Law  Procedure  Act, 
liS52  ((«)-,  for  leave  to  proceed  as  if  personal  service  of  the  writ  of  summons  had  been 
effected. 

The  wiit  of  summons  described  the  defendant  as  of  "the  Junior  United  Service 
Club,  Charles  Street,  St.  James's  ;"  and  the  affidavit  of  the  person  entrusted  with  the 
service  of  the  writ  stated,  that  the  deponent  attended  on  the  .'jrd  of  December  last  at 
the  Junioi'  United  Service  Club-house  for  the  purpose  of  serving  the  defendant,  when 
he  was  informed  by  the  hall-porter  there  that  he  did  not  know  the  defendant's 
address,  but  that  he  had  l)een  to  the  club  that  morning;  that  the  deponent  called 
several  times  at  the  club-house  for  the  purpose  of  ell'ecting  seivice,  but  without  success  ; 
that,  on  the  6th  of    December,  he  delivered  to  the  hall-porter  a  copy  of  the  writ 

(o)'  In  Doe  d.  Child  v.  lioe,  1  Ellis  &  B.  297,  Lord  Campbell  says :  "  This  common 
law  juii.sdictioii  of  the  court  is  likely  in  future  to  be  of  nuich  greater  jiractical  import- 
ance than  formerly.  In  a  large  number  of  cases  to  which  it  would  have  applied,  the 
necessity  for  its  exercise  was  superseded  by  profert.  Now  that,  by  the  statute  15  & 
16  Vict.  c.  76,  s.  55,  the  legislature  has  abolished  ])rofert,  without  providing  any  sub- 
stitute, it  becomes  highly  important  to  lay  down  the  rule,  that,  where  an  action  is 
brought  on  an  instrument,  the  court  has  power  to  order  an  inspection  of  it." 

{nf  The  17th  section  of  the  15  &  16  Vict.  c.  76,  provides,  that  "the  .service  of  the 
writ  of  summons,  wheiever  it  may  be  practicable,  shall,  as  heretofore,  be  personal ; 
but  it  shall  be  lawful  for  the  plaintifl"  to  apply  from  time  to  time,  on  atiidavit,  to  the 
court  out  of  which  the  writ  of  summons  issued,  or  to  a  jutlge  ;  and,  in  case  it  shall 
appear  to  such  court  or  judge  that  rea.sonable  etTorts  have  been  made  to  elt'cct  personal 
service,  and  liither  that  the  writ  has  come  to  the  knowledge  of  the  defend;inl,  or  that 
he  wilfully  cvad(!s  service  of  the  same,  and  has  not  appeared  thereto,  it  shall  be  lawful 
for  such  court  or  juilge  to  order  that  the  ]ilaintili'  be  at  lil)erty  to  proceed  as  if  personal 
service  had  been  etl'ected,  subject  to  such  conditions  as  to  the  court  or  judge  may 
seem  fit." 
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inclosed  in  an  envelope  addressed  to  the  defendant,  with  a  request  that  it  might  be 
delivered  to  him  ;  that  the  deponent  called  [830]  attain  at  the  club-house  on  the  13th 
of  December,  and  saw  the  hall-porter,  who  informed  him  that  the  defendant  had  been 
there  on  the  pievious  Saturday,  and  that  he  had  given  the  letter  to  him  ;  and  that, 
from  these  circumstances,  as  well  as  from  a  letter  which  the  defendant  had  sent  to  the 
plaintiff's  attorneys,  the  deponent  believed  that  the  writ  had  come  to  the  knowledge 
of  the  defendant.     The  letter  referred  to  was  as  follows : — 

"J.  U.  S.  Club,  Dec.  12th,  1859. 

"  Gentlemen, — Upon  visiting  the  club  this  day,  after  an  absence  of  some  time,  it 
was  with  much  surprise  I  found  a  letter  from  your  office,  inclosing  a  writ  on  account 
of  Mr.  Davies's  bill.  I  called  at  your  office,  and  thought  I  had  fully  explained  my 
present  position,  &c.,  &c.  "  11  M.  Westjiacott." 

An  application  for  leave  to  proceed,  founded  upon  this  affidavit,  had  previously 
(on  the  iOth  of  December,  18.'')9),  been  made  to  Williams,  J.,  at  Chambei's,  without 
success  ;  that  learned  judge  being  of  opinion  that  the  affidavit  did  not  sufficiently 
shew  that  reasonable  efforts  had  been  made  to  discover  the  defendant's  residence. 

Pollock  submitted  that  theie  was  enough  upon  the  face  of  the  affidavit  to  satisfy 
the  court  that  the  writ  had  duly  come  to  the  defendant's  hands.  [Williams,  J. 
Every  word  in  the  affidavit  may  be  true,  and  yet  the  process-server  might  without 
any  difficulty  have  ascertained  the  defendant's  dwelling.  Willes,  J.  It  is  a  very 
offensive  thing  to  serve  a  writ  upon  a  defendant  at  his  club-house,  and  ought  not  to 
lie  tolerated  without  a  very  sufficient  reason.] 

Erle,  C.  J.  1  am  of  opinion  that  we  ought  not  to  interfere  in  these  cases  unless 
we  see  cleaily  that  the  [831]  affidavit  is  such  as  ought  to  have  satisfied  the  judge  that 
the  person  employed  to  serve  the  wi-it  had  done  all  that  could  reasonably  be  expected 
of  him  to  serve  the  defendant  personally  or  to  ascertain  his  dwelling-place.  All  that 
appears  upon  this  affidavit  is,  that  he  called  on  the  3rd  of  December  at  the  defendant's 
club-house  and  asked  the  hall-porter  for  his  address,  and  that  on  the  6th  he  left  a  copy 
of  the  writ  there  for  him  inclosed  in  an  envelope,  which  seems  to  have  reached  the 
defendant's  hands  :  and  on  the  20th  application  is  made  to  the  learned  judge  for  leave 
to  proceed  as  if  personal  service  had  been  effected.  I  think  the  learned  judge  was 
quite  right  in  refu.sing  the  application.  I  should  not  have  been  satisfied  with  such  an 
affidavit.  The  deponent  should  have  shewn  that  he  had  made  .some  reasonable  exertion 
to  discover  the  defendant's  dwelling.  As  this  is  a  course  which  very  much  increases 
the  expense,  I  think  it  is  a  very  salutable  rule  of  practice  to  hold  these  affidavits  to 
great  strictness. 

Willes,  J.  I  am  of  the  same  opinion.  1  proceed  upon  the  ground  that  there  is 
no  statement  in  the  affidavit  that  the  defendant's  residence  was  unknown,  or  that 
any  inquiry  had  been  made  to  discover  it,  or  that  it  might  not  readily  have  been 
ascertained  by  a  little  exertion. 

The  rest  of  the  court  concurring, 

Rule  refused. 


[832]    Jones  v.  Jones.     Jan.  28th,  1860. 

[S.  C.  29  L.  J.  C.  P.  151  ;  1  L.  T.  373  ;  6  Jur.  N.  S.  826  ;  8  W.  R.  243.  Distinguished, 
Roherison  v.  Sterne.  1862,  13  C.  B.  N.  S.  252.  Overruled,  Cvivell  v.  Ainiiian  ('uUury 
Vmipany,  1865,  6  B.  &  S.  338  ;  Fergusson  v.  Davison,  1882,  8  Q.  B.  D.  473.] 

A  cause  was  referred  by  judge's  order  before  verdict, — the  costs  of  the  cause  and  of 
the  reference  and  award  to  abide  the  event :  the  arbitrator  found  for  the  plaintitt' 
upon  certain  issues,  damages  121.  12s.,  and  that  there  was  due  to  the  defendant  on 
a  plea  of  set-off  91.  7s.  9d.  ;  and  he  awairled  that  the  defendant  should  forthwith 
pay  to  the  plaintiff  the  balance  of  31.  4s.  3d. : — Held,  that,  the  event  of  the  cause 
being  in  favor  of  the  plaintiff,  he  was  entitled  to  the  costs. 

This  was  an  action  brought  by  the  plaintiff  in  the  connty-court  of  Flintshire  to 
recover  a  balance  of  411.  12s.  The  cause  having  been  removed  into  this  court  by 
certiorari  at  the  instance  of  the  defendant,  the  phiintifl'  declared  for  money  had  and 
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rcceivocl  uiid  for  luouoy  diiu  upon  ;iii  iiccoiiiil  statod.  Tho  defendant  pleaded, — first, 
never  indohted, — secondly,  payment  before  action,— thirdly,  set-off, — fourthly,  a  sale 
by  unlawful  weights  and  measures. 

By  a  judge's  order,  made  by  consent,  the  cause  was  referred  to  an  arbitrator, — 
the  costs  of  the  cause,  and  of  the  reference  and  award,  to  abide  the  event.  The 
arbitrator  by  his  award  found  that  121.  1 2s.  were  due  from  the  defendant  to  the 
lilaiiitiff'  upon  the  issue  on  never  indebted,  and  that  there  was  due  from  the  plaintiff 
to  the  defendant  91.  7s.  Dd.  on  the  plea  of  set-off.  The  second  and  fourth  issues  were 
found  for  the  plaintitt':  and  the  arbitrator  ordered  that  the  difference,  31.  4s.  3d., 
should  be  paid  by  the  defendant  to  the  plaintiff  forthwith. 

The  plaintilf  afterwards  applied  to  a  judge  at  Chambers  for  an  order  for  costs,  and 
the  learned  judge  (Byles,  J  )  made  an  order  that  the  plaintiff  should  have  the  costs  of 
the  reference  and  award,  but  not  the  costs  of  the  cause. 

J.  Brown,  on  a  former  day,  obtained  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  master  should  not  be  at  liberty  to  tax  the  plaintiff  his  costs  of  the  cause, 
and  why  the  order  of  Byles,  J.,  should  not  be  amended  in  that  respect.  He  referred 
to  the  13  &  14  Vict.  c.  Gl,  ss.  11,  12,  \5  &  16  Vict.  c.  -54,  s.  4,  [833]  and  the  19  &  20 
Vict.  e.  108,  s.  30,  and  to  the  case  of  Daj/  v.  Mearns,  1  Chitt.  Rep.  156. 

Morgan  Lloyd  now  shewed  cause.  The  defendant,  under  the  39th  section  of  the 
19  &  20  Vict.  c.  108,  objected  to  the  cause  being  tried  in  the  county-court,  and 
.■ux'ordingly  it  was  moved  b\^  certiorari  into  this  court ;  and,  upon  the  reference,  the 
.arbitrator  found  no  part  of  the  claim  which  the  plaintiff  made  in  the  comity -court  in 
his  favour.  [Erie,  ('.  J.  The  certiorari  gave  the  plaintiff  the  right  of  joining  any 
cause  of  action  he  pleased  when  he  came  to  declare  here.  Williams,  J.  The  question 
is,  whether  the  event  of  the  cause  is  not  in  favour  of  the  plaintiff.  IVigen.i  v.  Cook, 
ante,  vol.  vi.,  p.  784,  is  against  you.  There,  tho  declaration  contained  seven  counts, 
one  of  which  was  a  count  in  trover  for  two  deeds  and  two  authorities  for  the  delivery 
of  deeds.  Bv  an  order  of  nisi  prius,  it  was  agreed  that  the  record  should  be  withdrawn, 
and  the  cause  and  all  matters  in  dilfercncc  be  referred  to  an  arbitrator,  who  was  to 
have  'all  the  powers  as  to  certifying  of  a  judge  at  ni.si  prius," — the  costs  of  the  cause 
to  abide  the  event  of  the  award,  and  the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator.  The  arljitrator  made  his  award  in  favour  of  tho  ])laintiff 
as  to  the  two  authorities  referred  to  in  the  count  in  trover,  with  a  farthing  damages, 
and  found  all  the  other  issues  for  the  defendant ;  and  he  gave  the  defendant  the 
costs  of  the  reference  and  award  ;  and  this  couit  held  that,  as  the  event  of  the  award 
was  in  favour  of  the  plaintiff,  he  was  entitlefl  to  the  costs  of  the  cause, — the  3  &  4 
Vict.  c.  24,  s.  2,  Ijeing  inapplicable,  inasmuch  as  there  was  no  verdict.]  The  language 
of  the  order  here  is  different.  The  question  is,  what  is  the  event  of  the  cause  as  it 
origin.illy  stood.  [i<>le,  C.  J.  Strike  out  "as  it  originally  stood,"  and  the  [834] 
event  is  in  favour  of  the;  plaintilf]  Cooprr  v.  Pef/ff,  16  C.  B.  454,  is  more  like  this  case. 
There,  by  an  order  of  reference  in  an  action  for  an  injury  to  the  plaintiff's  I'cversion 
b)'  m.iking  a  drain  into  his  premi.ses,  a  verdict  was  directed  to  be  entered  for  the 
[)laintiff,  claim  .'JOOl.,  costs  40s.,  subject  to  the  award  of  a  barrister,  to  whom  the  cause 
and  all  matters  in  ditrercncc  were  refcrrcrl,  and  who  was  impowered  to  direct  a  verdict 
for  the  plaintiff  oi'  the  defendant  as  he  should  think  proper, —the  arbitrator  to  have 
all  tho  same  powers  as  the  coui't  or  a  judge  sitting  at  nisi  prius,  and  tho  costs  of  the 
suit  to  abide  the  event  of  the  award.  The  arl)itrator  by  his  award  found  all  the  i.ssues 
in  tho  action  in  favour  of  the  plaintiff  except  the  first,  and  that  he  found  partly  for 
the  plaintiff  and  partly  for  the  defendant  ;  and  he  further  directed  that  the  vorilict 
entered  for  the  plaintilf  should  stand,  but  that  the  damages  should  be  reduced  to  a 
f.arthing  ;  and  he  further  ordered  tho  defendant  to  pa}-  tho  plaintiff  51.,  and  that  the 
plaintiff  should  at  his  own  expense  make  a  coi-tain  drain  ;  and  the  court  hold  that  tho 
plaintilf  was  not,  in  the  absence  of  a  ceitilicafe  under  the  3  iV:  4  Vict.  c.  24,  s.  2, 
entitled  to  the  costs  of  tho  cause.  [Williams, .).  There,  the  arbitrator  was  substituted 
for  the  juiy.] 

Brown,  contra,  was  not  called  upon. 

Eki.k,  C  J.  I  am  of  o])inion  that  this  rule  must  bo  made  absolute.  The  event 
of  the  action  is  in  favour  of  the  plaintilf,  and  the  costs  aro  consecjucntly  duo  to  him 
by  the  terms  of  tho  refereiioc.  The  enactment  in  the  County-Court  Act,  13  i*i:  14 
Vict.  c.  61,  s.  11,  has  no  application  to  tho  case  of  a  sum  given  by  an  award  made 
under  a  reference  with  a  stipulation  that  tho  costs  of  the  cause  shall  abide  the  event. 
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The  case  of  [835]  Jrigens  v.  Cook,  ante,  vol.  iv.,  p.  784,  though  not  identical  in  its  circum- 
stances, in  principle  governs  this  case.  The  plaintiff  is  clearly  entitled  to  his  costs  of 
the  cause,  and  the  order  of  my  Brother  Byles  must  be  amended  accordingly.  But,  as 
this  is  an  appeal  against  a  decision  of  a  judge  at  Chambers,  and  we  think  the  defendant 
was  justified  in  taking  the  opinion  of  the  court,  the  rule  will  be  absolutely  without 
costs. 

Williams,  J.,  and  Willes,  J.,  concurring, 

Rule  absolute  accordingly  (a). 

DURIE  V.  HOPWOOD.     Jan.  27th,  18G0. 

[S.  C.  29  L.  .1.  C.  P.  151  :  6  .Tur.  N.  S   705.] 

The  court  will  not  change  the  venue  from  the  place  where  the  plaintiff  has  thought 
tit  to  lay  it,  unless  there  be  some  great  and  obvious  preponderance  of  convenience 
in  trying  the  cause  elsewhere. — Therefore,  in  an  action  for  the  breach  of  a  wai-ranty 
on  a  sale  of  horses  at  Liverpool,  the  court  refused  to  change  the  -venue  from  Middle- 
sex to  South  Lancashire,  upon  affidavits  stating  that  the  defendant's  witnesses  all 
resided  at  Liverpool  and  in  Ireland, — the  afiidavits  in  answer  stating  that  the  plaintiff's 
witnesses,  scientific  men  and  others,  all  resided  in  or  near  to  the  place  where  the 
venue  was  originally  laid. 

This  was  an  action  for  a  breach  of  warranty  on  a  sale  of  two  horses  bought  of  the 
defendant,  a  dealer  at  Liverpool,  for  the  price  of  1341.  10s.  There  was  a  plea  denying 
the  unsoundness. 

Edward  James,  Q.  C,  after  an  unsuccessful  attempt  had  been  made  at  Chambers, 
moved  for  a  I'ule  nisi  to  change  the  venue  from  Middlesex  to  South  Lancashire,  upon 
affidavits  shewing  that  the  cause  of  action  arose  at  Liverpool  and  not  elsewhere,  and 
that  the  defendant  had  material  and  necessary  witnesses  all  residing  there  and  in 
Ireland.  [Erie,  C.  J.  It  is  important  that  a  [836]  cau.se  should  be  tried  where  the 
cause  of  action  arose  :  and  I  think  it  is  advisable  to  act  upon  that  principle  so  far  as 
the  interests  of  ju-stice  can  be  made  to  coincide  with  that  course  ] 

Edwin  James,  Q.  C,  and  Ncedham  shewed  cause.  According  to  the  old  practice, 
the  plaintiff  had  the  option  of  laying  the  venue  where  he  pleased  ;  the  defendant  might 
always  remove  it  upon  an  affidavit  that  the  cause  of  action  arose  in  the  county  to 
which  the  venue  was  sought  to  be  moved,  and  not  elsewhere  ;  and  the  plaintiff  might 
come  and  have  it  restored  upon  an  undertaking  to  give  material  evidence  in  the 
original  county.  Now,  it  is  entirely  in  the  discretion  of  the  court  to  order  the  venue 
to  be  changed  where  the  substantial  interests  of  justice  require  it.  Here  the  incon 
venience  of  a  trial  at  Liverpool  would  be  very  great,  seeing  that  the  plaintiti's  witue.sses, 
veterinary  surgeons  and  others,  are  all  residing  in  or  near  London,  and  the  expense 
of  their  conveyance  to  and  detention  at  Liverpool  would  be  very  great.  Besides,  the 
cause  has  been  already  entered  for  trial  by  a  special  jury  at  the  sittings  in  Middlesex 
after  this  term,  and  notice  of  trial  given.  A  further  answei'  to  the  application  is,  that 
there  has  been  unreasonable  delay.  Issue  was  joined  on  the  2nd  instant;  no  applica- 
tion to  change  the  venue  was  made  until  the  11th,  when  a  summons  was  taken  out 
to  be  heard  before  Byles,  .1.,  on  the  13th  ;  and  this  rule  was  not  moved  for  until  the 
19th.  A  previous  application  had  been  made  at  Chambei's  on  the  21st  of  December 
last. 

Edward  James,  Q.  C,  in  support  of  the  lule.  The  only  question  at  issue  between 
the  parties  was  as  to  the  soundness  oi-  unsoundness  of  the  horses, — whether  at  the  time 
of  the  sale  on  the  14th  of  October,  1859,  at  [837]  Liverpool,  the  hor.ses  were  sound. 
[Erie,  C.  J.  We  are  always  most  anxious  that  causes  shall  if  possible  be  tried  where 
the  matter  in  contest  arose.  We  are  against  you  also  on  the  ground  of  delay  :  the 
defendant  first  applies  to  a  judge  at  Chambers  on  the  21st  of  December,  and  again 
on  the  13th  of  January  ;  and  he  afterwards  delays  his  application  to  the  com  t  until 
the  19th.]     The  delay  is  only  from  the  13th  to  the  19th  of  January. 

Erle,  C.  J.  This  is  not  a  case  in  which  I  feel  justified  in  interfering  to  prevent 
the  plaintiff  from  trying  his  cause  in  the  county  in  which  he  has  elected  to  lay  the 

(a)  See  the  23  &  24  Vict.  c.  16,  s.  34,  ante,  p.  560  (b). 
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venue.  I  therefore  think  the  rule  should  be  discharged,  the  costs  of  the  motion  to 
be  plaintiff's  costs  in  the  cause. 

WiLLES,  J.  In  HcUiu-ell  v.  Hohsoii,  ante,  vol.  iii.,  p.  761,  it  was  held  that  the 
court  will  not  deprive  the  plaintiff'  of  the  right  to  lay  his  venue  where  he  pleases, 
unless  there  is  a  manifest  preponderance  of  convenience  in  a  trial  at  the  place  to 
which  it  is  sought  to  change  the  venue.  When  the  question  arises  again  perhaps 
that  case  may  require  some  consideration. 

The  rest  of  tiie  court  concui-ring. 

Rule  discharged  accordingly. 


[838]     Glk.\ves  v.  Mary  Parfitt,  Executrix  of  Peter  Lewis  Parfitt, 

Deceased.     1860. 

[S.  C.  -29  L.  J.  C.  P.  -216 ;  6  Jur.  N.  S.  805.     Referred  to,  Ford  v.  Haringtm, 
1869,  L.  R.  5  C.  P.  287.] 

A  vicar  choral  of  the  cathedral  church  of  Wells,  in  the  county  of  Somerset,  is  a 
"  corporation  sole,"  and  his  personal  representative  is  liable  to  an  action  at  the  suit 
of  his  successor  in  the  vicarage,  for  dilapidations  of  the  house  held  by  him  as  such 
vicar  choral. — And,  even  if  he  were  not  strictly  a  "corporation  sole," — Semble,  per 
Erie,  C.  •'.,  that  he  still  has  such  a  sole  estate  in  the  house  as  to  create  the  liability. 

This  wa.s  an  action  brought  against  the  executrix  of  a  deceased  vicar  choral  of  the 
cathedral  church  of  Wells,  in  the  county  of  Somerset,  for  dilapidations  of  a  house  and 
premises  in  the  Vicars'  Close,  which  the  deceased  as  such  vicar  choral  had  occupied 
during  his  life-time  and  down  to  the  time  of  his  death.  The  plaiutiif  was  the  successor 
of  the  deceased  in  the  vicai'ship. 

The  declaration  stated,  that  all  and  singular  the  prebendaries,  rectors,  and  vicars 
of  England  for  the  time  being  are  bound  to  sustain  and  repair  all  and  singular  the 
houses  and  edifices  belonging  to  their  prebendaries,  rectories,  vicarages  or  vicarships, 
and  to  leave  the  same  so  sustained  and  repaired  to  their  successors  ;  that  the  testator, 
during  his  life-time,  and  at  the  time  of  his  death,  was  vicar,  that  is  to  say,  a  vicar 
choral  of  the  cathedral  church  of  St.  Andrew,  in  Wells,  in  the  diocese  of  Bath  and 
Wells,  in  the  county  of  Somerset ;  that,  while  he  was  such  vicar,  he  was  seised  in 
right  of  his  said  vicarage  or  vicarship  of  a  cei'tain  dwelling-house  and  edifices  belong- 
ing to  the  .said  vicarage  or  vicarship,  which  he  ought  to  have  sustained  and  repaired, 
and  to  have  left  the  same  so  sustained  and  repaired  to  his  successors,  being  vicai's  as 
aforesaid  of  the  said  cathedral  church,  .ind  scis(;<l  in  succession  to  him,  in  right  of  the 
vicarage  or  vicarship,  of  the  said  dwelling-house  and  edifices;  that  the  testator,  while 
he  was  so  seised,  died  ;  that  the:  plaiiitifi',  who  during  the  life  of  the  testator  had  been 
duly  presented,  nominated,  admitted,  and  instituted,  and  had  become  and  was  a  vicar 
as  aforesaid  of  the  said  cathedral  church,  was  after  the  death  of  the  testator  duly 
inducted  and  collated  into,  and  became  aii<l  was  seised,  [839]  in  succession  to  the  said 
testator,  in  right  of  the  said  vicarage  or  vicarship  of  the  plaintiff,  of  the  said  dwelling- 
house  and  edifices,  and  the  next  successor  of  the  said  testator  of  and  to  the  same  ; 
yet  that  the  said  testator,  while  he  was  such  vicar  and  so  seised,  wasted,  spoiled,  and 
destroyed  the  .said  dwelling-house  and  edifices,  and  at  tiie  time  of  his  de.ith  the 
dwelling-house  and  edifices  were  not  repaired  and  sustained,  and  were  out  of  repair  and 
dil.ipidated,  and  were  so  left  by  the  testator  at  his  death  to  the  [jlaintilfas  and  lieing 
such  successor  to  him  as  aforesaid  ;  and  that  the  sums  of  money  then  and  still 
necessary  for  the  due  repairing  of  the  same  dwelling-house  and  edifices  amounted  ami 
still  amount  to  the  sum  of  88l.  2s.  8d. 

Pleas,  —  first,  not  guilty, — secondly,  that  the  said  testatoi'  while  he  was  such  vicar 
was  not  seised  in  right  of  his  said  vicarage  or  vicarship  of  the  said  dwelling-house  anil 
e<lifices,  or  any  of  them,  belonging  to  the  said  vicarage  or  vicarship,  as  alleged, — 
thiriUy,  that  the  said  testiitor  ought  not  to  have  sustained  and  repaired  the  said 
dwelliiig-house  and  edifices,  or  any  of  them,  and  to  have  left  the  same  or  any  of  them 
so  sustained  or  i-epaircd  to  his  successors,  being  vicars  as  aforesaid  of  the  said  cathedral 
church  and  seised  in  succession  to  him,  in  right  of  the  said  vicarage  or  vicarshi]),  of 
the  said  dwelling-house  and  edifices,  as  alleged. 
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The  cause  was  tried  before  Bramwell,  B.,  at  the  last  Summer  Assizes  at  Wells. 
It  appeared  that  the  title  of  the  vicars  choral  was  regulated  liy  certain  documents 
which  were  produced  in  evidence,  viz.  a  charter  of  King  Kdward  the  Third,  in  1  -347, 
— a  grant  by  the  then  Bishop  of  Bath  and  Wells,  dated  in  the  year  1420,  with  coii- 
tii'mations  by  the  dean  and  chapter  of  Wells  and  by  the  prior  and  chapter  of  Bath, — 
the  statutes  of  the  founder, — a  charter  of  Queen  Elizabeth, — and  a  collation  by  the 
bishop  of  a  vicar  choial  to  a  house 

[840]  The  charter  of  Edward  the  Third  granted  that  the  bishop  may  assign  to  the 
vicars  choral  a  certain  place  of  the  soil  of  the  church  of  St.  Andrew  in  Wells,  and  of 
the  bishop  of  the  same  place,  to  have  and  to  hold  to  them  and  their  successors,  \'icars 
choral,  for  their  habitation,  and  that  the  bishop  may  charge  his  lands  with  two 
annuities  in  augmentation  of  the  sustenance  of  the  said  vicars,  and  of  divine  .service, 
— with  a  licence  to  the  vicars  choral  to  receive  in  mortmain. 

The  grant  of  the  bishop  of  Bath  and  Wells  assigned  the  same  land,  together  with 
the  houses  in  the  same  place  by  us  newly  built  and  to  be  built,  "  to  the  use  of  our 
vicars  of  our  church  aforesaid,  under  this  manner  and  form,  that  is  to  say,  every 
chamber,  with  its  appurtenances,  to  be  had  and  enjoyed  so  long  as  they  shall  be  vicars 
of  the  same  chui'ch,  and  make  their  personal  abode  in  the  same,  so  that  it  shall  be  to 
us  and  oui-  successors  to  confer  and  assign  the  said  chamljers  when  they  shall  l)e  void 
to  such  vicars  of  the  .said  church  as  shall  please  us,  at  the  free  will  of  us  and  our 
successors,  and  that  the  vicars  not  residing  in  their  chambers  shall  be  deprived."  It 
further  oirlained  that  the  vicais  of  the  said  church  inhalnting  the  said  chambers  and 
living  together  at  meat  and  drink  might  have  to  their  common  use  the  hall,  &c.  It 
then  granted  to  the  vicars  choral  two  annuities,  "to  have  and  to  hold  to  the  said 
vicars  inhabiting  tlie  said  chambers,  and  living  together  as  aforesaid."  Lastly,  it 
ordained  that  eveiy  vicar  shall  say  the  Lord's  prayer  and  the  Salutation  of  the  Angel 
for  the  bishop  and  his  .successoi's  every  time  he  shall  pass  to  or  from  the  church  of 
St.  Andrew. 

From  the  stiitutes  of  the  founder,  regulating  the  vicars  choral,  it  appeared, 
amongst  other  things,  that  each  vicar  had  the  duty  of  keeping  the  house  he  inhabited 
in  repair. 

[841]  The  charter  of  Elizabeth,  reciting  doubts  about  the  incorporation,  incor- 
porates the  vicars  choi'al,  and  grants  that  the  corporation  may  receive,  appropi'iate, 
and  have  the  common  lands,  tenements,  &c.  It  then  provides  for  filling  up  vacancies 
by  the  dean  and  chapter,  subject  to  rejection  by  the  coi'poration ;  and,  after  a  j'ear 
of  probation,  the  new  vicar  is  to  be  admitted  and  instituted  to  the  perpetuities  of 
the  vicarship,  to  hold  for  life,  and  all  the  place,  privileges,  hereditaments,  &c.,  as  his 
last  predecessor  or  incumbent  of  the  same  vicarship  therebefoi'e  had  or  held.  It 
further  pr'ovides  that  the  corporation,  during  vacancy  of  a  vicarship,  may  hold  such 
vicarship,  and  all  the  proceeds  and  profits  to  such  vicai'ship  belonging  or  appertaining; 
and  then  it  grants  to  the  corporation  all  that  college,  close,  or  mansion-house  which 
the  vicais  choral  now  possess,  and  all  the  l)uildings  to  the  college  belonging.  It  then 
commands  obedience  to  the  statutes  of  the  founder,  and  ordains  that  the  l)ishop  for 
ever  shall  have  all  jurisdictions,  authorities,  powers  of  visiting  and  doing  other  thing.s 
belonging  to  the  office  of  bishop,  and  also  the  patronage,  placing,  donation,  and  colla- 
tion of  the  houses  within  the  college,  in  as  ample  manner  as  the  founder  or  any  of  his 
predecessors  ever  had. 

The  collation  of  the  vicar  was  conditioned  for  continuance  as  vicai',  and  for 
inhabitancy,  and  for  repair,  and  gave  the  vicar  an  estate  in  severalty  therein. 

Of  late  years  the  number  of  vicars  choral  in  the  cathedral  church  of  Wells  has 
been  eleven,  two  of  whom  are  priests,  the  rest  lay  \icars.  When  a  vacancy  occurred 
amongst  the  vicars  choral,  his  successor  was  nominated  by  the  dean  and  chapter,  and, 
after  one  year  of  probation,  if  approved,  he  became  \'i(:-ar  perpetuate  ;  and,  if  a  house 
were  vacant,  the  liishop  collated  him  thereto  at  his  discretion.  The  widow  of  a  [842] 
deceased  vicar  was  allowed  to  remain  in  the  house  for  twelve  months  after  the  death 
of  the  vicar. 

The  Rev.  Peter  Lewis  I'artitt  was  nominated  a  (priest)  vicar  choral  in  October, 
1801,  and  became  vicar  perpetuate  in  October,  1802.  He  subsequently  took  a  house, 
and  was  collated  thereto,  and  continued  in  possession  down  to  the  time  of  his  death 
in  18.57. 

The  plaintiff  became  .i  lay  vicar  on  the  1st  of  April,  18.51,  and  vicar  perpetuate  on 
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the  1st  of  April,  1852.  After  the  death  of  the  Re\-.  Peter  Lewis  Parfitt,  he  was 
collated  to  the  house  which  had  down  to  the  time  of  his  death  been  occupied  by  him. 

On  the  part  of  the  defendant  it  was  insisted  that  the  preferment  in  question  was 
not  a  "  benefice  '  so  as  to  render  the  representative  of  a  deceased  vicar  choral  liable 
to  the  successor  for  dilapidations  ;  and  that,  even  if  it  were  a  "beuetice,"  the  ])laintitt' 
was  not  a  successoi'  to  the  ottice  which  had  been  held  by  the  Rev.  Mr.  ParKtt,  and 
therefore  his  situation  was  in  no  way  altered  by  his  death 

Under  the  direction  of  the  learned  baron,  a  verdict  was  found  for  the  plaintitl'  for 
741.  10s.  lOd.,  the  amount  of  dilapidations  proved;  and  leave  was  reseived  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  court  should  think  the  action 
not  maintainable. 

Kinglakc,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly,  and 
also  to  arrest  the  judgment.  He  referred  to  //'jnb  v.  Metcalf,  10  B.  &  C.  299,  5  M. 
&  K.  2.'io,  Burn's  Ecclesiastical  Law,  title  Dilapidations,  p.  148,  and  Digge's  Parson's 
Counsellor,  p.  94. 

Montague  Smith,  i}.  C,  and  Bullar,  shewed  cause,  contending  that  vicars  choral  were 
a  corporation  sole  as  much  as  a  prebendary  or  other  spiritual  person,  and  [843]  liable 
by  the  common  law  for  dilapidations.  The  following  authorities  were  referred  to  : — 
iJr.  Saiul's  cane.  Skinner,  121,  Salkard  v.  Bcckwith,  1  Lutw.  116,  Anonymous,  2  Veut. 
349,  Sellers  v.  Lawrence,  Willes,  413,  IVeldon  v.  Crreen,  2  Burn's  Eccl.  Law,  55,  Radcliffe 
V.  D'Oyley,  2  T.  R.  630,  Reptim  v.  Hodyson,  7  Q.  B  84,  96,  Masun  v.  Lambert,  12  Q.  B. 
795,  Bryan  v.  Clay,  1  Ellis  &  B.  38,  2  Gibson's  Codex,  p.  143,  Co.  Litt.  4  a.,  1  Burn's 
Ecclesiastical  Law,  p.  284,  2  Burn's  Ecclesiastical  Law,  pp.  88,  89,  150,  and  the 
statutes  13  Kliz.  c.  10,  and  1  G.  1,  stat.  2,  c.  10. 

Kinglake,  Serjt.,  and  Karslake,  in  support  of  the  rule,  submitted  that  a  vicar 
choral  is  not  a  corporation  sole,  not  being  endowed  as  such  or  seised  of  any  particular 
house  in  light  of  his  \icarage,  but  the  whole  property  being  vested  in  the  aggregate 
corporation  of  the  vicars  choral  ;  and  that  the  liability  for  dilapidations  is  limited  to 
the  case  of  a  spiritual  corporation  sole.  They  referred  to  ///'.  Sand's  case.  Skinner, 
121,  Salkard  v.  Bcckwith,  1  Lutw.  116,  Jones  v   Hill,  3  Levinz,  268,  Broivne  v.  Uamsden, 

8  Taunt.  559,  2  J.  B.  Moore,  612,  IFise  v.  Metcalf,  10  B.  &  C.  299,  5  M.  &  R.  235, 
Bird  v.  Relpli,  2  Ad.  &  E.  773,  4  N.  &  M.  876,  Shaw  v.  IVoods,  5  Irish  Com.  Law 
Kep.  156,  llcalh,  App.,  Haynes,  Rcsp.,  ante,  vol.  iii.,  p.  389,  1  Kean  &  G.  99,  2  Roll. 
Abr.  Parson  (A.),  Vicaridge,  Constitutions  of  Olhobon,  2  Gibson's  Codex,  75  I,  Watson's 
Clergyman's  Law,  c.  38,  Digge's  I'arson's  Counsellor,  138,  pi.  94,  Cripps's  Laws  of 
the  Clergy,  127,  1  Burn's  Ecclesiastical  Law,  Appropriation,  p.  76,  Benefice,  p.  136, 
Dilapidation.s,  p.  148,  2  Burn's  Ecclesiastical  Law,  p.  92,  3  Stephen's  Commentaries, 
4tli  edit,  liook  iv.,  part  iii.,  c.  i.,  p.  127,  and  the  sUitute  13  Eliz.  c.  10. 

('m-.  adv.  vult 

[844]   l-KLii,  C.  J.,  now  delivered  the  judgment  of  the  couit : — 

In  this  case  the  question  has  been  whether  a  vicar  choral  of  Wells  succeeding  to 
one  of  the  hou.ses  of  the  vicars  choral  under  the  circumstances  ;ifter  mentioned,  can 
sue  the  representative  of  his  piedecessor  in  that  house  for  dilapidations. 

It  was  conceded  by  the  defendant,  that,  if  vicars  choral  wore  sole  corporations,  as 
rectors,  vicars,  and  prebendaries  aie,  the  action  would  lie  :  but  she  contended  that  the 
vicars  choial  are  a  corporation  aggregate,  and  that  the  houses  belonged  to  that  corpoi'a- 
tion,  and  that  each  vicar  choral  had  no  greater  interest  in  one  of  the  houses  than  a 
fellow  of  a  college  has  in  his  chambers,  and  has  no  other  lialiility. 

But  we  are  all  of  opini(jn  thai  a  vicar  choral  is  a  corporation  sole  :  ami  1  am  fiuthci' 
of  opinion,  that,  if  he  is  not,  he  still  takes  such  a  sole  estate  in  the  house  as  to  m.ike 
him  (^r  his  re[)resentativcs  liable. 

The  title  of  each  vicar  succeeding  to  a  house  appears  by  the  documents  in  evidence. 
The  lirst  is  a  chaiter  of  Edward  the  Third  (of  1347),  which  after  I'cciting  an  inquisi- 
tion on  an  ad  (piod  damnum,  grants  that  the  bishop  may  assign  to  the  vicars  choral 
a  ceitain  place  of  the  soil  of  the  church  of  St.  Andrew  in  Wells,  and  of  the  bishop 
of  the  same  place,  to  have  and  to  hold  to  them  and  their  successors,  vicars  ciioral, 
for  their  habit^ition,  and  that  the  bishop  may  charge  his  lands  with  two  annuities  in 
augmentation  of  the  sustenance  of  the  .said,  vicars  choral  and  of  divine  sei'vice,  with  a 
licence  to  the  vicars  choral  to  receive  in  moitmain. 

This  chaiter  proves  that  the  vicars  choral  were  a  s|)iiitual  corporation  aggregate, 
and  therefore  capable  of  receiving  proi)erty  liy  appropriation  or  otherwise. 


1048  CLEAVES    r.  PARFITT  7  C  B.  (N.  S.)  845. 

The  second  document  is  a  grant  bv  the  bishop,  with  separate  confirmations,  the 
one  by  the  Dean  and  [845]  Chapter  of  Wells,  and  the  other  by  the  Prior  and  Chapter 
of  Bath,  which  assigns  the  same  land,  together  with  the  houses  in  the  same  place  by 
us  newly  built  and  to  be  built,  to  the  use  of  our  vicars  of  our  church  aforesaid,  under 
this  manner  and  form,  that  is  to  say,  every  chamber  with  its  appurtenances  to  be  had 
and  enjoyed  so  long  as  they  shall  be  vicars  of  the  same  church  and  make  their  personal 
abode  in  the  same,  so  that  it  shall  be  to  us  and  our  successors  to  confer  and  assign  the 
said  chambers  when  they  shall  be  void  to  such  vicai'S  of  the  said  church  as  shall  please 
us,  at  the  free  will  of  us  and  our  successors ;  and  that  the  vicars  not  residing  in  their 
chambers  shall  be  deprived.  It  also  ordains  that  the  vicars  choral  of  the  said  church 
inhabiting  the  said  chambers  and  living  together  at  meat  and  drink,  may  have  to  their 
common  use  the  hall,  the  kitchen,  the  bakehouse,  and  all  other  houses  in  the  same 
place.  It  then  grants  to  the  vicars  choral  two  annuities,  to  have  and  to  hold  to 
said  vicars  inhabiting  said  chambers  and  li^-ing  together  as  aforesaid.  And,  lastly, 
it  ordains  that  every  vicar  shall  say  the  Lord's  prayer  and  the  Salutation  of  the 
Angel  for  the  bishop  and  his  succes.sors  every  time  he  shall  pass  to  or  from  the  church 
of  St.  Andrew. 

This  instrument  must  be  construed  according  to  the  laws  ecclesiastical  relating  to 
appropriations  to  and  endowments  of  spiritual  bodies,  and  not  according  to  the  rules 
of  the  common  law  relating  to  the  conveyance  of  freeholds,  either  absolutely  or  to  uses 
and  trusts.  The  corporation  aggregate  takes  the  property  in  the  houses,  &c.,  granted 
in  common,  but  takes  no  other  interest  in  the  chambers  there  than  the  right  to  claim 
that  the  bishop  shall  collate  one  of  their  body  whom  he  mav  choose  to  each  chamber 
as  it  becomes  vacant.  P^ach  vicar  who  is  collated  to  a  chamber  must  be  a  member  of 
the  corporation  aggre-[846]-gate  while  he  holds  the  chamber;  but  he  takes  nothing 
by  being  such  member,  without  collation  by  the  bishop.  After  collation,  he  holds  in 
severalty  a  spiritual  benefice  without  cure  of  souls.  There  is  a  corporate  succession 
in  the  holding  as  it  passes  from  one  corporator  to  another  ;  but  each  corpor.itor  holds 
in  severalty. 

The  third  document  in  evidence  contained  the  statutes  of  the  founder  regulating 
the  vicars  choral.  It  appears  from  them,  among  other  things,  that  each  vicar  had  the 
duty  of  keeping  the  house  he  inhabited  in  repair. 

The  fourth  document  is  the  charter  of  Elizabeth,  which,  reciting  doubts  about  the 
corporation,  incorporates  the  vicars  choral,  and  grants  that  the  corporation  may  receive, 
appropriate,  and  have  the  commons,  lands,  tenements,  pannages,  &c.  It  then  provides 
for  tilling  up  vacancies  bv  the  dean  and  chapter,  subject  to  rejection  by  the  corpora- 
tion ;  and,  after  a  year  of  probation,  the  new  vicar  is  to  be  admitted  and  instituted 
to  the  perpetuities  of  the  vicarship,  to  hold  for  life,  and  all  the  place,  pri\'ileges, 
hereditaments,  &c.,  as  his  last  predecessor  or  incumbent  of  the  same  vicarship  there- 
before  had  or  held.  It  then  provides  that  the  corporation  during  vacancy  of  a  vicar- 
ship may  hold  such  vicarship  and  all  the  proceeds  and  profits  to  such  vicai'ship  belonging 
or  appertaining.  It  then  grants  to  the  corporation  all  that  college,  close,  or  mansion- 
house  which  the  vicars  choral  now  possess,  and  all  the  buildings  to  the  college  belonging. 
It  then  commands  obedience  to  the  statutes  of  the  founder,  and  ordains  that  the  bishop 
for  ever  shall  have  all  jurisdictions,  authorities,  powers  of  visiting  and  doing  other 
things  belonging  to  the  olKce  of  bishop,  and  also  the  patronage,  placing,  donation,  and 
collation  of  the  houses  within  the  college  in  as  ample  manner  as  the  founder  or  any  of 
his  predecessoT's  ever  had. 

[847]  This  charter  appears  to  have  been  intended  to  give  express  legal  confirma- 
tion to  many  matters  affecting  the  corporation  theretofore  depending  upon  custom. 
It  confirms  the  right  of  the  bishop  to  collate  to  the  houses,  and  the  duties  created  by 
the  statutes  of  the  founder,  and  therefore  the  duty  of  each  vicar  to  repair  the  house 
he  inhabits.  It  uses  language  denoting  that  each  vicarship  was  a  corporation  sole  for 
some  purposes  ;  and  it  subjects  the  whole  to  the  jurisdiction  of  the  bishoj). 

The  fifth  document  was,  a  collation  by  the  bishop  of  a  vicar  to  a  hou.se  conditioned 
for  continuance  as  vicar,  and  for  inhabitancy,  and  foi-  repair,  and  giving  an  estate  in 
severalty  therein,  derived  from  the  bishop,  not  from  the  corporation,  though  the  donee 
must  be  qualified  by  being  a  corporator.  This  document,  together  with  the  clauses 
of  the  charter  above  recited  speaking  of  the  incumbents  of  the  vicarships  taking  in 
succession,  is  good  ground  foi-  deciding  that  each  vicar  takes  the  house  as  anne.ved  to 
his  vicarship  as  a  sole  corporation,  by  the  act  of  the  bishop,  and  therefore  for  holding 
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that  the  plaiiitift'  is  entitled  to  recover :  and  on  this  ground  all  my  Brethren  concur  in 
judgment  for  the  plaintiH'. 

But  I  am  further  of  opinion,  that,  if  each  vicar  is  not  a  corporation  sole,  the  custom 
appears  to  extend  to  a  house  so  taken  by  a  member  of  a  spiritual  corporation,  bound 
in  duty  to  repair,  and  subject  to  ecclesiastical  jurisdiction  if  he  neglected  his  duties. 

In  Janes  v.  Hill,  3  Levinz,  268,  it  was  held,  that,  by  custom,  the  rule  of  the 
ecclesiastical  courts  as  to  dilapidations,  &c.,  had  been  adopted  at  common  law  :  and 
the  documents  aliove  recited  expressly  create  the  duty,  and  give  the  bishop  jurisdic- 
tion to  enforce  it.  The  existence  of  a  corporation  sole  does  not  seem  to  me  essential 
for  the  application  of  the  custom.  It  is  true  [848]  that  it  has  most  fre(|uently  Ijeen 
in  fact  applied  in  the  case  of  spiritual  corporations  sole  ;  but  such  application  is 
accidental,  not  essential.  It  is  confined  to  spiritual  corporations,  because  tenants  for 
life  of  estates  created  according  to  temporal  law  are  regulated  either  by  known 
incidents  attached  by  law  to  their  estates,  as  in  the  case  of  dower  or  courtesy,  or 
according  to  the  will  of  the  grantor  where  created  through  his  will.  It  is  brought 
to  bear  for  the  most  part  on  corporations  sole  among  spiritual  corporations,  because 
there  can  be  no  succession  in  the  case  of  property  held  and  occupiecl  by  a  corporation 
aggregate ;  but  there  are  cases  where  a  member  of  a  corporation  aggregate  is  cjualified 
because  he  is  a  corporator,  to  take  a  freehold  estate  in  severalty  in  property  appro- 
priated or  granted  to  the  corporation  aggregate.  In  these  cases,  the  reason  for  the 
application  of  the  custom  is  the  same  as  in  the  case  of  corporations  sole.  The  words 
evidencing  the  applicability  of  the  custom  are  extensive  enough  to  comprise  them  ; 
and,  where  the  case  has  been  lirought  into  judgment,  the  decision  has  been  that  the 
custom  applies. 

The  facts  of  the  present  case  exemplify  the  reason  for  the  application  of  the 
custom.  The  late  tenant-for-life  was  guilty  of  a  clear  breach  of  express  duty,  according 
to  the  grant  of  his  estate  :  he  has  left  in  his  assets  the  profits  of  his  wrong  ;  and,  unless 
the  defendant  is  answerable  out  of  those  assets,  the  loss  from  the  wrong  will  be  thrown 
on  the  plaintiff.  It  is  clear  that  in  reason  the  plaintiff  has  good  right  to  recover  from 
the  defendant. 

As  to  the  evitleuce  by  which  the  application  of  the  custom  is  to  be  tested,  I  notice 
those  authorities  cited  in  the  argument  which  aie  to  he  found  in  Burn's  Ecclesiastical 
Law,  arid  observe  generally  that  none  expressly  excludes  from  the  custom  the  property 
of  a  [849]  corporation  aggregate  held  by  a  corporator  in  severalty,  and  none  gives  any 
reason  for  the  custom  leading  to  such  a  conclusion. 

Taking  the  authorities  from  2  Burn,  14(),  title  Dilapidations, — The  rule  of 
Archbishop  Edunnid  expresses  that  a  rector  shall  be  liable  :  but  there  the  word 
"  lector  "  is  for  example  only,  and  is  to  be  extended  by  construction,  as  the  statute 
relating  to  the  warden  of  the  Fleet  has  been  applied  by  construction  to  all  gaolers. 
The  constitution  of  Othobon  recites  the  mischief  from  the  avarice  of  divers  persons 
(i|uenidam),  and  ordains  that  all  clerks  shall  repair:  this  has  no  reference  to  a  corpora- 
lion  sole.  The  13  Kliz.  c.  10,  in  its  recital  relates  to  divers  ecclesiastical  persons,  and 
in  its  enactment,  among  others,  to  provosts,  chancellors,  and  any  others  having  dignity 
or  office  in  any  cathedral  or  collegiate  chuich,  and  is  not  limited  to  corporations  sole. 
In  Salkard  v.  lUxkwith,  1  Lutw.  1  Ki,  the  cause  of  action  arose  upon  a  vicarage,  and  the 
custom  is  I'ccitcd  as  relating  to  pi'cbendaries,  rectors,  vicars,  masters  of  free  chapels, 
and  chaplains;  and,  though  all  may  be  corporations  sole,  there  is  nothing  said  that  so 
confines  it ;  and  sufHcient  is  stated  for  the  {)laintiff's  case  there  JJr.  iSaud's  case. 
Skinner,  121,  appears  to  be  in  point  for  the  plaintili'.  There,  each  piebendary  of  Wells 
took  by  appointment  from  the  bishop  one  of  eight  houses,  with  power  to  move  from 
one  to  a  better ;  and  it  was  objected  that  there  was  no  liability,  because  the  house 
was  not  part  of  the  corpse  of  the  prebend.  But  the  objection  was  overruled.  The 
title  to  the  houses  and  the  tenure  appear  to  have  been  the  same  as  in  this  case  :  the 
(inly  dill'erence  is,  that  there  the  i|ucsliou  was  between  preliendaries  ;  here  it  is  between 
\icars  choral:  but  the  decision  turned  on  the  title  to  the  house,  not  on  liw  corporate 
capacity  of  the  occupier.  In  liadrtijf'e  v.  J/Oi/lei/,  2  T.  K.  (i.'J."),  the  queKtiou  [850]  arose 
respecting  the  houses  of  the  jjreljcndai'ies  of  Kly,  where  by  the  statutes  the  chapter 
was  bound  to  inspect  the  houses  and  proviile  materials  for  repairs.  The  argument 
was  that  the  houses  were  in  the  nature  of  chaniiiers  in  colleges  ;  but  the  decision  was 
for  the  liaiiility,  as  the  reason  of  the  law  applied  as  much  to  prebend.aries  as  to  rectors, 
in  Mason  v.  Lambert,  12  Q.  B.  798,  the  liability  of  a  perpetual  cui'ate  is  affirmed  :  the 
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objection  that  seisin  of  the  church  endowments  in  a  corporate  character  was  essential, 
was  held  untenable ;  and  the  reason  of  the  rule  is  given  so  as  to  extend  to  such  a  case 
as  the  present. 

No  direct  authority  against  the  plaintifi'  has  been  found.  In  Sliaxv  v.  fi^oods, 
5  Irish  Common  Law  Rep.  160,  the  question  was  whether  the  vicars  choral  of  Water- 
ford  held  the  vicarage  of  Lismore  so  as  to  be  a  vicarage  with  cure  of  souls  to  each 
vicai' ;  and  the  contrary  was  decided,  on  the  ground  that  the  vicarage  was  an  appro- 
priation ad  mensam  in  utroque  jure  to  the  corporation  aggregate  of  vicars  choral,  and 
not  a  separate  interest  in  any  individual  member  of  that  body.  The  decision,  upon 
the  facts  there  in  evidence,  that  the  corporation  aggregate  held  the  whole,  has  no 
relevancy  to  the  present  case,  resting  upon  a  diffei'ent  state  of  facts. 

Upon  this  second  ground,  therefore,  in  addition  to  the  former,  I  think  the  plaintiff 
can  maintain  this  action.     The  rule  for  a  nonsuit  is  discharged. 

Rule  discharged. 

[851]     R.\MAZ(jTTi  r.  BowKiNG  AND  Arundell.     Nov.  25,  1859. 

[S.  C.  29  L.  J.  C.  P.  30 ;  6  Jur.  X.  S.  172.     Referred  to,  Drakeford  v.  Piercy,  1866, 

7  B.  &  S.  521.] 

N  ,  representing  himself  to  be  the  proprietor  of  a  certain  business  carried  on  under 
the  name  of  the  Continental  Wine  Company,  induced  the  defendants  to  receive 
from  him  certain  wines  and  spirits  in  part  satisfaction  of  a  debt  pi-eviously  contracted 
by  him  with  them.  N.  was  in  truth  only  clerk  to  R.,  who  was  the  real  proprietor 
of  the  establishment.  The  name  of  R.  appeai'ed  over  the  entrance  to  the  cellar,  but 
it  was  not  visible  to  persons  going  to  the  counting-house.  R.'s  name  also  appeared 
(though  in  an  ambiguous  manner)  upon  a  receipt  signed  by  one  of  the  defendants 
on  the  delivery  of  some  of  the  goods. — In  an  action  brought  bv  R.  for  the  price  of 
the  goods,  it  was  left  to  the  jury  simply  to  say  whether  R.  or  N.  was  the  real 
proprietor  of  the  business : — Held,  a  misdirection, — the  proper  question  being 
whether  R.  had  so  conducted  himself  as  to  enable  N.  to  hold  himself  out  as  the 
proprietor,  and  whether  the  defendants  dealt  with  him  upon  that  footing. 

This  was  an  action  brought  by  the  plaintiff  in  the  Mayor's  court,  London,  to 
recover  the  sum  of  61.  for  wine  and  spirits  alleged  to  have  been  sold  and  delivered  to 
them.     Plea,  never  indebted. 

The  cause  was  tried  before  the  Common  Serjeant  on  the  12th  of  June,  1859.  The 
plaintiff  stated  that  he  cariied  on  the  business  of  a  wine  and  spirit  mei'chant  in  Birchin 
Lane,  under  the  name  of  the  Continental  Wine  Company,  and  that  the  goods  the 
price  of  which  was  sought  to  be  recovered  consisted  of  wine  and  brandy  which  had 
been  delivered  to  the  defendants  by  his  agent. 

On  the  part  of  the  defendants,  it  was  proved  that  the  business  in  Birchin  Lane 
was  conducted  by  one  Nixon,  the  plaintiff's  son-in-law  ;  that  Ni.xon  was  indebted  to 
the  defendants  to  the  amount  of  181.,  and,  representing  himself  to  be  the  proprietor 
of  the  Continental  Wine  Company,  induced  the  defendants  to  take  the  goods  in 
question  in  part  satisfaction  of  his  debt  to  them  ;  that  the  first  parcel  was  accompanied 
by  a  document  in  the  form  of  a  receipt,  which  was  signed  by  the  defendant  Arundell, 
as  follows  : — 

"Mr.  Bowring.  "  18th  October,  1858. 

"  Please  receive  twelve  bottles  Martell's  brandy. 


'  R.  A.  Arundell. 


"  From  the  Continental  Wine  Company,  23  Birchin  Lane. 
"J.  Ramazotti." 


[852]  The  rest  of  the  goods  (wine)  were  ordered  by  the  defendant  Bowring  upon 
two  other  occasions,  on  both  of  which  the  plaintiff'  was  present  in  the  counting-house, 
though  the  defendants  were  unaware  of  his  having  any  interest  in  the  business.  The 
invoices  which  were  sent  with  the  goods  did  not  bear  the  plaintiff's  name,  but  were 
headed  "  The  Continental  Wine  Company  ; "  and  at  the  foot  of  one  of  them  was 
wiitten  "J.  Nixon,  Manager." 
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The  plaiiitift'  relied  also  upon  the  fact  of  his  name  being  written  over  the  entrance 
to  the  cellar  ;  but  this,  it  appeared,  would  not  be  seen  by  persons  going  to  the  counting- 
house,  and  there  was  no  evidence  that  either  of  the  defendants  had  ever  been  in 
the  cellar. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  goods  having  been  sold 
by  Nixon,  the  agent,  without  disclosing  his  principal,  the  contract  could  not  be 
enforced  by  the  latter,  discharged  of  the  defendants'  right  of  set-oiT. 

The  Common  Serjeant  left  it  to  the  jury  to  say  whether  the  plaintiff"  or  Nixon 
was  the  real  owner  of  the  business  conducted  under  the  name  of  the  Continental 
Wine  Company,  telling  them  that,  if  they  were  of  opinion  that  Nixon  was  the  real 
owner,  they  must  tind  their  verdict  for  the  defendants,  but  that,  if  they  thought  the 
plaintiff  was  the  owner,  they  must  find  for  him. 

The  jury  having  returned  a  verdict  for  the  plaintiff  for  the  sum  claimed, 

F.  Lloyd,  in  Trinity  Term  last,  obtained  a  rule  nisi  for  a  new  trial  on  the  grounds 
of  misdirection  and  that  the  verdict  was  against  the  evidence. 

Laxton  shewed  cause.  The  direction  of  the  learned  Common  Serjeant  was 
perfectly  right.  The  real  and  only  question  was,  who  was  the  proprietor  of  the 
con-[853]-cern  known  by  the  name  of  the  Continental  Wine  Company.  [Erie,  C.  J. 
Was  not  the  question  whether  the  plaintiff  had  allowed  Nixon  to  hold  himself  out  a.s 
the  Continental  Wine  Company,  and  so  induced  the  defendants  to  deal  with  him  ?] 
There  was  nothing  to  warrant  the  defendants  in  assuming  that  Nixon  was  the 
proprietor  of  that  establishment.  Nixon  was  not  the  general  agent  of  the  plaintiff: 
and,  if  he  were,  his  dealing  with  the  defendants  was  not  within  the  .scope  of  an  agent's 
authority.  In  &uerriero  v.  Feile,  3  B.  &  Aid.  616,  it  was  held  that  a  factor  has  an 
authoiity  to  sell  for  money,  but  not  to  barter  :  therefore,  where  a  factor  l)artered  the 
goods  of  his  principal,  it  was  held  that  no  property  passed,  and  that  the  principal 
might  maintain  trover  against  the  party  with  whom  the  goods  were  bartered,  although 
the  latter  were  wholly  ignorant  that  he  had  been  dealing  with  a  factor  only.  In 
Cornell  V.  Almijton,  4  Hurlst.  &  N.  549,  it  was  laid  down,  that,  if  any  person,  by 
actual  expressions  or  by  a  course  of  conduct  so  deports  himself  that  another  may 
rea.sonably  infer  the  existence  of  an  agreement  or  licence,  and  acts  upon  such  inference, 
whethei'  the  former  intends  that  he  should  do  so  or  not,  the  party  using  that  language, 
or  who  so  conducted  himself,  cannot  afterwards  gainsay  the  reasonable  inference  to  be 
drawn  from  his  words  or  conduct.  But  here  there  was  no  evidence  to  shew  that  the 
plaintiff  did  anything  to  induce  the  defendants  to  suppose  that  they  were  dealing 
with  a  principal. 

F.  Lloyd,  in  suppoit  of  the  rule.  The  direction  was  clearly  wrong.  .An  undis- 
closed principal  maj^,  no  doubt,  sue  upon  a  contract  made  with  his  agent ;  but  his 
right  to  do  so  is  subject  to  any  equitable  right,  such  as  a  set-oft',  of  the  defendant 
against  the  agent.  [Williams,  J.,  referred  to'  I'mll  v.  JfiUq/,  2  C.  &  V.  S.'iO,  [854] 
where  it  was  held  that,  if  an  agent  employed  to  sell  coals  make  a  bargain  in  his  own 
name  with  a  tradesman  to  fui'iiish  him  with  coals  on  credit,  foi'  which  in  return  he  is 
to  receive  goods  on  credit,  and  the  coals  and  the  goods  lie  lioth  delivered,  the  real 
seller  of  the  goods  may  recover  the  price  from  the  tradesman,  if  his  name  be  in  the 
ticket  sent  with  the  coals  as  the  seller;  liecause  the  tradesman  after  that  was  bound 
to  inquire  into  the  natiue  of  the  agent's  situation,  and  should  not  continue  to  treat 
him  as  a  piincipal.]  Here,  the  name  of  the  plaintiff  was  never  mentioned  from  first 
to  last,  but  merely  that  of  the  Continental  Wine  Company  :  and,  though  the  name  of 
Ramazotti  was  written  up  over  the  way  down  to  the  cellar,  it  was  shewn  that  that 
was  not  visible  to  those  who  went  to  the  counting-house,  and  that  neither  of  the 
defendants  ever  visited  the  cellar.  In  Sini.s  v.  Bond,  '>  B.  &  Ad.  389,  it  was  held  that, 
where  a  person  lends  money  nominally  on  his  own  account,  but  really  on  account  of 
another,  the  I'eal  lender  caiuiot  lecover  the  money,  unless  he  prove  distinctly  that  the 
loan  was  in  reality  intended  to  he  his,  and  was  received  as  such.  Therefore,  where  A. 
as  the  managing-owner  of  a  vessel  was  perniiltcil  by  the  other  owners  to  have  the 
possession  of  the  warrants  or  orders  of  the  East  India  ("onqiany,  to  ])ay  to  the  said 
owners  or  bearer  the  sum  of  money  therein  nuMitioned  for  freight ;  and  .\.  ileposited 
these  warrants  in  the  hands  of  his  l)ankcrs,  and  they  received  the  money  due  on  them, 
and  gave  him  credit  for  it  in  account, — it  was  held,  on  assumpsit  brought  after  A.'s 
death  by  the  survi\'ing  partners  against  the  bankers,  that,  on  proof  of  the  abo\'e  facts, 
they  could  not  recover  the  money,  because  it  was  not  shewn  that  the  loan  was  upon 
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their  accoimt ;  for,  the  fact  of  the  warrants  being  the  property  of  all  the  part-owners, 
when  placed  in  the  [855]  bankers'  hands,  was,  upon  the  evidence,  consistent  with  the 
supposition  that  the  loan  of  the  proceeds  to  the  bankers  was  A.'s  loan.  In  delivering 
the  judgment  of  the  court.  Lord  Denman  said  :  "  It  is  a  well-established  rule  of  law, 
that,  where  a  contract  not  inider  seal  is  made  with  an  agent  in  his  own  name  for  an 
undisclosed  principal,  either  the  agent  or  the  principal  may  sue  upon  it ;  the  defen- 
dant in  this  latter  case  being  entitled  to  be  placed  in  the  same  situation,  at  the  time 
of  the  disclosure  of  the  real  principal,  as  if  the  agent  had  been  the  contracting  party. 
This  rule  is  most  frecjuently  acted  upon  in  sales  by  factors,  agents,  or  partners,  in 
which  cases  either  the  nominal  or  real  contractor  may  sue  ;  but  it  may  be  equally 
applied  to  other  cases  :  and  we  do  not  say,  that,  where  a  person  lends  money  nomin- 
ally on  his  own  account,  but  really  on  account  of  and  as  the  loan  of  another,  the  real 
lender  may  not  sue  for  the  money.  But,  where  money  is  lent  by  another  in  his  own 
name,  the  plaintift',  who  alleges  that  he  was  in  reality  the  lender,  must  prove  that  fact 
distinctly  and  clearly.  He  must  shew  that  the  loan,  though  nominally  that  of  another, 
was  really  intended  to  be  his  own.  It  was  incumbent,  therefore,  in  this  case,  upon 
the  plaintifis  to  prove,  that,  when  Charles  Gribble  lent  the  proceeds  of  the  freight- 
warrants  to  the  defendants,  and  had  them  placed  to  his  credit  in  an  account  kept  in 
his  own  name,  he  was  acting  in  that  respect  as  the  agent  of  the  plaiutitfs,  as  well  as  on 
his  own  account,  and  really  lending  the  money  to  the  defendants  on  the  plaintiffs' 
account  as  well  as  his  own."  Here,  the  Common  Serjeant  ought  to  have  left  it  to  the 
jury  to  say  whether  the  plaintiff  had  so  conducted  himself  as  to  induce  the  defendants 
to  believe  they  were  dealing  with  the  principal  when  they  dealt  with  Nixon  :  whereas, 
all  he  left  to  them  was,  whether  Ramazotti  or  [856]  Nixon  was  in  truth  the  Con- 
tinental Wine  Company.  That  clearly  was  incoirect.  If  the  plaintiff  aftirms  the 
contract  made  by  his  agent,  he  must  take  it  with  all  its  incidents. 

Ekle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  I  think  the 
proper  question  was  not  put  to  the  jury.  It  was  left  to  them  by  the  leained  Common 
kSerjeant  to  say  whether  Kamazotti  or  Nixon  was  the  real  owner  of  the  business  ; 
whereas,  the  proper  question,  under  the  circumstances,  would  have  been  whether 
Ramazotti  so  conducted  himself  as  to  enable  Nixon  to  hold  himself  out  to  be  the  true 
owner  of  the  goods,  whether  Nixon  did  so  hold  himself  out,  and  whether  the  defen- 
dants in  dealing  with  Nixon  believed  him  to  be  the  owner.  Then,  if  the  jury  had 
found  those  questions  in  the  affirmative  and  that  the  contract  between  Nixon  and  the 
defendants  was  entered  into  upon  that  footing,  I  am  of  opinion  that  the  undisclosed 
principal,  adopting  the  contract  made  by  his  agent,  must  adopt  in  omnibus,  and,  if  it 
were  coupled  with  an  agreement  that  the  defendant  should  have  a  right  to  set  off  a 
debt  due  to  him  from  the  agent,  the  principal  must  take  the  contract  subject  to  that 
agreement  of  set-off.  There  is  yet  a  further  question.  If  the  jury  were  of  opinion 
that  the  act  of  Nixon  was  so  far  to  be  considered  as  the  act  of  his  principal,  and  that 
the  delivery  of  the  goods  was  to  be  in  satisfaction  of  a  debt  due  from  the  agent  to 
the  defendants,  there  would  be  no  contract  of  sale  whatever  ;  and  that  would  leave 
undetermined  the  question  whethei'  or  not  the  unauthorized  appropriation  by  the 
agent  of  the  property  of  the  principal  would  not  leave  the  defendants  so  receiving  the 
goods  liable  in  trover.  That,  however,  is  not  the  form  of  action  here.  Upon  these 
grounds,  I  am  of  opinion  that  there  ought  to  be  a  new  trial. 

[857]  AViLLiAMs,  J.  I  am  of  the  same  opinion,  with  this  difference,  that  I  doubt 
the  principal's  being  bound  to  adopt  the  contract  of  his  agent  with  all  its  incidents. 
I  think,  however,  it  would  be  monstrous  to  allow  the  plaiutiff,  after  having  waived 
the  tort,  and  sought  to  adopt  the  contract  made  hy  Nixon,  to  I'e.sort  afterwards  to  the 
general  contract  implied  by  law  from  the  delivery  and  acceptance  of  the  goods. 

Ckowdeu,  J.  I  entirely  agree  with  the  \ieu-  taken  by  my  Lord  upon  both  points. 
Looking  at  the  manner  in  which  the  goods  got  into  the  possession  of  the  defendants, 
I  cannot  help  thinking  that  there  was  no  contract  of  sale  at  all  upon  which  the  plaintiff 
could  be  entitled  to  sue.  The  proper  question  to  leave  to  the  jury  was,  as  suggested 
by  my  Lord,  whether  the  plaintiff  had  allowed  Nixon  to  hold  himself  out  as  the 
proprietor  of  the  business,  and  whether  Nixon  had  done  so,  and  the  defendants  had 
dealt  with  him  upon  that  footing.  Theie  was  no  contract  of  sale,  but  a  delivery  of 
the  goods  by  Nixon  to  the  defendants  in  satisfaction  of  a  debt  due  to  them  from  him. 
Whatever,  therefore,  might  have  been  the  result  if  trover  had  been  brought,  it  is  clear 
that  the  plaintiff'  could  not  upon  these  facts  maintain  an  action  against  the  defendants 
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for  goods  sold  and  delivered.     In  either  view,  the  proper  question  was  not  left  to  the 
jury,  and  thcrefoie  there  must  be  a  new  trial. 
Rule  absolute,  without  costs. 

[858]     B.\KER  V.  Saunders.     Jan.  31st,  1860. 

[S.  C.  29  L.  .J.  C.  P.  158 ;  2  L.  T.  403 ;  6  Jur.  N.  S.  637  ;  8  W.  E.  190.] 

The  plaintill'  having  obtained  judgment  in  ejectment,  and  executed  a  writ  of  posses- 
sion,— Held,  that  the  defendant  was  entitled  to  call  upon  him  to  deliver  a  bill 
of  costs. 

This  was  an  action  of  ejectment.  The  cause  was  tried  at  the  last  Assizes,  when  a 
verdict  was  found  for  the  plaintiff',  and  a  writ  of  possession  was  afterwards  issued 
and  executed.  The  defendant,  being  desirous  of  taking  the  benefit  of  the  insolvent 
debtors  act,  took  out  a  summons  calling  upon  the  plaintiff'  to  shew  cause  why  he 
should  not  deliver  his  bill  of  costs.  This  was  opposed  on  the  part  of  the  plaintiff,  on 
the  ground  that  the  delivery  of  a  bill  of  costs  was  entirely  optional.  Byles,  J.,  how- 
ever, made  an  order. 

Kemplay,  on  a  former  day,  moved  to  set  aside  the  order,  on  the  ground  that  the 
learned  judge  had  no  power  to  compel  the  plaintiff  to  deliver  a  bill.  1  Wille.s,  J.,  the 
onlv  judge  in  court.  Has  the  plaintiff  signed  judgment  for  costs!]  No.  [Willes,  J. 
Then,  what  authority  have  we  to  compel  him  to  deliver  a  bill  ?]  The  only  semblance  of 
an  authority  for  this  order  is  found  in  a  suggestion  thrown  out  by  Parke,  B.,  in  a 
case  of  /Joe  d.  IJni.r  v.  FiUiter,  11  M.  &  W.  80,  where  that  leai'ned  judge  sa3^s, — "  I 
think  that  the  defendant  should  try  the  experiment  of  an  application  for  a  judge's 
order  upon  the  lessor  of  the  plaintiff  to  deliver  his  bill  of  costs."  A  rule  nisi  having 
been  granted, 

Denny  now  shewed  cause,  submitting  that  the  defendant  was  entitled  to  have  the 
costs  of  the  action  taxed,  in  order  that  he  might  ascertain  the  amount  to  be  inserted 
in  his  schedule. 

Kemplay,  in  support  of  his  rule.  The  court  has  no  authority  to  compel  a  plaintiff' 
to  deliver  his  bill  of  [859]  costs  in  order  that  it  mny  be  taxed.  [VVillcs,  J.  If  the 
plaintiff  does  not  choose;  fo  deliver  a  bill,  I  do  not  see  how  we  can  interfere. 
Williams,  .J.  Supi)osc  there  are  issues  found  for  the  defendant,  the  costs  of  which 
will  overtop  the  plaintiff's  costs,  surely  the  foiiner  ought  to  have  some  means  of  com- 
pelling the  latter  to  bring  in  the  ret-ord.]  The  simple  question  is,  whether  the  defen- 
dant has  a  right  to  call  upon  the  plaintiff  to  deli\er  his  bill  in  order  that  it  may  be 
taxed.  [Willes,  J.  I  remember  a  case  in  the  Exchequer,  where  I  moved  to  compel 
the  plaintifi'  to  sign  judgment  on  demurrer,  in  order  to  enable  the  defendant  to  go  to 
a  court  of  error.  But  Mr.  Badcley,  having  no  confidence  in  the  decision  in  his  favour, 
opposed  it,  and  the  court  refused  to  compel  him  to  take  his  judgment.]  That  is  a  far 
strongei'  case  than  this  :  for,  here  the  defendant  cannot  bring  a  writ  of  error. 

Erlk,  G.  J.  Upon  the  best  consideration  I  am  able  to  bring  to  this  case,  I  am  of 
opinion  that  this  rule  should  be  discharged.  The  case  seems  to  me  to  fall  within  the 
rule  whereby  a  defendant,  in  order-  that  he  may  not  be  embai-rassed  in  his  proceeding, 
may  call  upon  the  plaintiti'  to  go  on.  Thei'e  are  many  cases  where  the  course  pursued 
by  the  ])laintili'  hero  woulil  be  very  embarrassing  to  the  defendant,  by  preventing  him 
from  effecting  an  arrangement  with  his  creditors.  Healing  with  the  case  upon  general 
principles,  and  ailopting  the  suggestion  thrown  out  by  Parke,  P.,  in  the  case  refenwl 
to,  I  see  no  sound  reason  for  holding  that  the  view  taken  by  my  Brother  Pylcs  was 
wrong.     I  therefore  think  the  rule  should  be  discharged,  but  without  costs. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  this  is  a  stop  in  the  right 
dii'(!ction. 

[860]  Willes,  .1.  I  must  confess  I  have  entertaincfi  some  doubt :  but,  upon  the 
whole,  1  think  the  view  taken  liy  the  Lord  Chief  .lustice  is  the  (correct  one.  It  is 
certainly  a  novelty,  and  therefore  there  should  be  no  costs. 

Pule  discharged,  without  costs. 

End  of  Hilarv  Tcim. 
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[861]     In  the  Exchequer  Chamber. 
Trinity  Vacation,  23  Victoria. 

Beckh  v.  Page  and  Another.     1860. 

[S.  C.  28  L.  J.  C.  P.  341 ;  5  Jur.  N.  S.  1405.] 

The  defendants  contracted  to  buy  of  the  plaintiff  "11.5  bales,  containing  18,440  (or 
anj'  less  number  that  may  arrive)  East  India  hides,  shipped  per  '  Ontario,'  Calcutta 
to  Hamburgh,  and  to  be  delivered  in  London,  at  11 -Jd.  per  lb.  round,  but  the 
wrappers  to  be  charged  at  8d.  per  lb."  The  ship  having  been  compelled  by  stress 
of  weather  to  put  hack  to  Calcutta,  18  of  the  bales  were  found  to  be  damaged,  and 
were  sold.  The  remaining  97  bales  arrived,  but  the  defendants  refused  to  accept 
them  : — Held,  on  appeal, — affirming  the  judgment  of  the  court  below, — that  the 
words  "or  any  less  number  that  may  arrive,"  applied  to  the  number  of  bales,  and 
not  merely  to  the  number  of  hides,  and  consequently  that  the  defendants  were  liable 
for  not  accepting  the  97  bales. 

This  was  an  action  upon  a  contract  entered  into  by  the  defendants  with  the 
plaintiffs  for  the  purchase  of  certain  East  India  hides.  The  contract  was  as 
follows : — 

"Messrs.  Page  &  Welch.  "London,  21st  February,  1857. 

"  Gentlemen, — We  have  this  day  bought,  by  your  orders  and  for  your  account,  of 
Messrs.  E.  Beckh  &  Co., 

"P.  B.     326/425,  100  bales,  containing  15,600, 
H.  B.        1/15,      15  bales,  containing    2,340, 

(or  any  less  number  that  may  arrive)  East  India  hides,  said  to  be  very  good  Patna, 
shipped  per  '  Ontario,'  Calcutta  to  Hamburg,  and  to  be  delivered  in  London,  at  1 1  Id.  per 
11).  round ;  but  the  wrappers  to  be  charged  at  8d.  per  lb.  The  hides  to  be  taken  with 
all  faults  and  defects,  but  the  buyers  to  have  the  benefit  of  any  claim  that  may  be 
recovered  on  the  original  policy  of  insurance  between  Calcutta  and  Hamburgh,  or  on 
the  policy  to  be  effected  between  Hamburgh  and  London  ;  to  be  invoiced  at  the 
landing  weights  from  the  Queen's  beam,  and  to  be  at  the  buyers'  risk  and  expense 
from  the  time  of  being  weighed  :  the  weight  of  wrappers  to  be  averaged  by  weighing 
those  from  a  few  bales.  Tare  for  ropes  to  be  estimated  by  stripping  a  few  bales. 
Usual  draft  to  be  allowed. 

[862]  '■  Should  the  above-mentioned  vessel  be  lost,  or  should  the  ship  bringing  the 
hides  from  Hamburg  lie  lost,  this  contract  to  be  null  and  void. 

"Any  question  or  dispute  that  may  arise  upon  this  contract,  to  be  settled  and 
decided  by  the  selling  brokers." 

The  pleadings  and  facts  are  set  out  in  the  report  of  the  case  in  the  court  below, — 
ante,  vol.  v.,  p.  708, — where  it  was  held  that  the  words  "  or  any  less  number  that 
may  airive  "  applied  to  the  number  of  bales,  and  not  merely  to  the  number  of  hides, 
and  consequently  that  the  defendants  were  liable  for  not  accepting  a  smaller  number 
of  bales  (viz.  97)  than  the  number  mentioned  in  the  contract. 

The  defendants  appealed  against  this  decision,  and  the  appeal  came  on  for  argument 
before  Wightman,  J.,  Erie,  J.,  Martin,  B.,  Crompton,  J.,  Bramwell,  B.,  Channell,  B., 
and  Watson,  B. 

J.  Wilde,  Q.  C.  (with  whom  was  Honymau),  for  the  appellants,  the  defendants 
below,  submitted,  that,  upon  the  true  construction  of  the  contract  set  out  in  the  case, 
the  defendants  were  not  bound  to  accept  less  than  115  bales,  and  consequently  were 
not  bound  to  take  the  97  bales;  and  that  the  words  "or  anv  less  number  that  may 
arrive  "  applied  to  the  number  of  hides,  and  not  to  the  numbei-  of  bale.s, — the  pur- 
chasers being  obliged  to  take  the  115  bales,  though  some  or  all  of  them  should  contain 
less  than  the  proper  number  of  hides,  but  not  to  take  the  hides  if  the  number  of  bales 
should  be  short  of  the  stipulated  number. 
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Montague  Smith,  Q.  C.  (with  whom  was  Blackburn),  was  not  called  upon  (a). 

[863]  WiGHT.MAN,  J.  We  are  all  of  opinion  that  the  judgment  of  the  court  of 
Common  Pleas  is  right.  The  question  is,  whether  the  words  in  the  contract  "or  any 
less  number  that  may  arrive"  are  applicable  only  to  the  hides,  or  to  the  bales,  or  to 
both  hides  and  bale.s.  I  think  the  meaning  and  intention  of  the  parties  was  that  these 
words  should  apply  to  the  bales  as  well  as  to  the  hides.  It  is  diflicult  to  .see  what 
difTerence  it  could  make  to  the  purchasers  whether  the  number  of  bales  .should  be  short 
or  the  numljer  of  bales  right  and  the  number  of  hides  therein  short  of  that  specified 
in  the  contract.  None  has  lieen  suggested  :  and,  upon  the  best  consideration  I  can 
give  to  the  matter,  I  think  the  language  of  the  contract  is  equally  applicable  to  both. 

Bra.mwell,  B.  1  am  entirely  of  the  same  opinion.  If  the  purchasers  had  intended 
to  insist  upon  having  the  full  number  of  115  bales,  I  think  they  would  have  u.sed 
language  very  ditterent  from  that  which  we  find  in  this  contract. 

The  rest  of  the  court  concurring, 

•Judgment  affirmed. 

[864]    The  Hon.  George  Charles  Marquis  Camden  ».  Batterbury.     1860. 

[S.  C.  28  L.  J.  C.  P.  335  ;  5  Jur.  N.  S.  1405  :  7  W.  K.  61().  Followed,  Holland  v. 
Keimngton  Vestry,  1867,  L.  R.  2  C.  P.  567  ;  Adamx  v.  Harjger,  1879,  4  Q.  B.  D.  482. 
8ee  DriscoU  v.  Batfersea  Borough  Council,  [1903]  1  K.  B.  881.] 

By  articles  of  agreement  under  seal,  the  plaintiff  covenanted  with  one  E.  that  he  would, 
from  time  to  time,  when  and  so  soon  as  he  should  have  erected  and  covered  in  one 
or  more  of  the  messuages  thereinafter  agreed  and  covenanted  to  be  built  by  him 
upon  the  land  thereinafter  described  and  agreed  to  be  demised,  &c.,  by  indenture, 
demise  and  lease  unto  E.,  his  executors,  &c.,  the  whole  or  such  part  or  parts  whereon 
one  or  more  of  the  said  messuages  or  tenements  should  have  been  built,  &c.,  for 
ninety-eight  years  from  the  29th  Septembei-  then  last  (1852),  at  a  certain  yearlj' 
rent,  payaitle  quarterly, — the  rents  to  be  so  apportioned  that  the  yearly  rent  to  be 
reserved  on  any  such  lease  to  be  gianted  as  aforesaid  should  not  exceed  one  sixth 
of  the  yearly  value  of  the  land  and  Iniildings  to  be  thereby  demised  ;  with  a  proviso, 
that,  if  the  yearly  rent  or  rents  to  be  reserved  upon  the  lease  or  lea.ses  to  be  granted 
of  any  part  or  parts  only  of  the  land  thereby  agreed  to  be  demised  should  amount 
to  or  make  up  the  full  yearly  i-ent  thei-eliy  agreed  to  be  reserved,  the  I'cmainder  of 
the  land,  whcti  built  upon,  should  be  demised  and  leased  at  the  yearly  rent  of  a 
pep])er-corn  only.  The  articles  then  contained  a  covenant  l)y  E.  with  the  plaintitl'  to 
pay  the  rent  thereinliefore  agreed  to  be  reserved,  and  to  pay  lates,  &c.  ;  to  erect  the 
messuages ;  and  also  a  covenant,  that,  until  the  land,  and  the  buildings  erected  as  afore- 
said, should  be  leased  in  execution  of  the  covenant  in  that  behalf,  the  said  E.,  his 
executors,  cV;c.,  would  pay  for  the  .same  the  several  yearly  rents  or  sums  thereinbefore 
stipulated  or  agreed  to  be  I'eserved  in  tlu^  leases  to  be  granted,  to  such  persons,  and  in 
such  manner  and  proportions,  and  at  such  times  as  the  same  would  be  payable  in  case 
such  leases  woi'C  actually  granted.  Thei'e  was  also  a  proviso  for  re-entry  by  the 
plaintiff,  in  ca.sc  the  whole  or  any  part  of  liie  .said  yearly  rent  or  rents  thereby  or 
by  the  .said  leases  .so  to  be  granted  as  aforesaid  to  be  reserved,  should  be  I)eiiind 
01'  nii[)aid  for  twenty-one  days.  —  In  Jamiary,  1854,  K.  assigned  all  his  interest  in 
the  agreement  to  the  defendant,  who  thereupon  entered  and  occupied  the  land, 
erected  certain  buildings  thereon,  and  paid  the  stipulated  yearly  sums,  and  then 
assigned  to  one  W. : — Held, — affirming  the  judgment  of  the  court  of  Common  Pleas, 
--that  neither  10.  nor  the  defendant  acquired  any  estate  in  the  premi.ses  under  the 
building  agreement,  nor  was  any  tenancy  from  year  to  year  created  thereby,  or  by 
the  oecupatif)n  of  the  land  and  payment  of  the  stipulated  sums. 

This  was  an  action  foi'  money  payable  by  the  defendant  to  the  plaintifl'  for  the 
defendant's  use  by  the  plaintiff's  permission  of  certain  lands,  me.ssuages,  tenements, 

(a)  The  point  intended  to  be  argued  mi  the  [i;ut  of  the  respondcnl,  was,—  "  That 
upon  the  true  cotistrueiion  of  the  contract,  the  [jurch.isers  were  bound  to  accept  an^' 
number  of  the  bales  specified  in  the  contract  that  might  arrive,  though  less  than  the 
whole  number." 
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and  premises  of  the  plaintiff',  and  for  money  due  fi-om  the  defendant  to  the  plaintift' 
on  accounts  stated  between  them.     Plea,  never  indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  Summer  Assizes  for  Surrey  in  1853, 
when  the  following  facts  and  documents  were  given  in  evidence:  — 

On  the  4th  of  February,  18.53,  an  indenture  of  agreement  was  entered  into  by 
and  between  the  plaintiff  of  the  first  part,  the  Rev.  Thomas  Randolph  of  the  second 
part,  and  John  Watts  Elliott  of  the  third  part,  in  the  words  and  figures  following, 
that  is  to  say, — 

[865]  "  This  indenture  of  agreement,  made,  &c.,  between,  &c.,  witnesseth,  that,  in 
pursuance  of  an  act  of  pailiament  passed  in  the  o3rd  year  of  the  reign  of  King  George 
the  Third,  intituled  '  An  act  for  enabling  the  prebendary  of  Cantlowes,  in  the  cathedral 
church  of  St.  Paul,  in  London,  to  giant  a  lease,  with  powers  of  renewal,  of  the  pre- 
bcndal  lands  of  Kentish  Town,  in  the  county  of  Middlesex,'  and  in  consideration  of 
the  expense  which  the  said  J.  W.  Elliott,  his  executors,  administrators,  or  assigns, 
will  be  at  in  erecting  the  messuages  or  tenements  and  buildings  hereinafter  covenanted 
to  be  erected  and  built  upon  the  ground  hereinafter  descril)ed  and  agreed  to  be  demised, 
and  also  in  consideration  of  the  yearly  rents,  covenants,  and  agreements  hereinafter 
reserved  and  contained  on  the  part  of  the  said  J.  W.  Elliott,  his  executors,  adminis- 
trators, and  assigns,  he  the  said  Charles  Marquis  Camden,  with  the  privity,  consent, 
and  approbation  of  the  said  Thomas  Randloph  (testified  by  his  being  a  party  to  and 
signing,  sealing,  and  delivering  these  presents),  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  and  agree  with  the  said  J.  W.  Elliott,  his 
executors,  administrators,  and  assigns,  that  he  the  said  Marquis,  his  executors,  adminis- 
trators, and  assigns,  shall  and  will,  at  the  costs  and  charges  of  the  said  J.  W.  Elliott, 
his  executors,  administrators,  or  assigns,  from  time  to  time,  when  and  so  soon  as  he 
the  said  J.  W.  Elliott,  his  executors,  &c.,  shall  have  elected  and  covered  in  one  or 
more  of  the  messuages  or  tenements  hereinafter  agreed  and  covenanted  to  be  built  by 
him  upon  the  piece  or  parcel  of  ground  hereinafter  descrilied  and  agreed  to  be  demised, 
and  laid  the  gutters  with  lead  or  iron,  and  fixed  up  iron  pipes  to  carry  of!'  the  water, 
and  made  the  areas  and  the  fence  and  garden  walls  nine  inches  in  thickness  at  the 
least  to  divide  and  separate  each  house  and  the  grounfl  [866]  to  be  thereto  allotted 
for  yards  or  gardens  from  the  yards  or  gardens  of  the  premises  adjoining  on  each  side, 
by  indenture  or  indentures  of  lea.se  demise  and  lease  unto  the  said  J.  \V.  Elliott,  his 
executors,  administrators,  nominees,  or  assigns,  the  whole  or  such  part  or  parts  whereon 
one  or  more  of  the  said  messuages  or  tenements  shall  be  built  and  covered  in  and  such 
other  things  thereon  done  as  aforesaid,  of  All  that  piece  or  parcel  of  ground  situate, 
lying,  and  being  at  Camden  Town,  in  the  county  of  Middlesex  aforesaid,  fronting,  itc. 
&c.,  Together  with  the  several  brick  mes.suages  or  tenements  and  buildings  which 
shall  be  erected  and  built  on  the  pieces  or  parcels  of  ground  hereinbefore  described 
and  herebj'  agreed  to  be  demised  pursuant  to  the  covenants  for  that  purpose  herein- 
after contained  (except  and  always  reserved  unto  the  said  Marquis  Camden,  his 
executors,  &c.,  and  his  and  their  tenants  of  the  adjoining  property,  the  free  passage 
and  running  for  water  and  soil  through  the  sewers  and  diains  made  or  to  be  made 
upon,  through,  or  undei-  the  said  seveial  pieces  or  parcels  of  ground  and  other  the 
premises  herebj'  agreed  to  be  demised  :  to  hold  the  said  piece  or  parcel  of  ground 
and  other  the  premises  hereby  agreed  to  be  demised,  with  their  appurtenances 
(except  as  aforesaid),  unto  the  said  J.  W.  Elliott,  his  executors,  &c.,  from  the  '29th 
day  of  September  now  last  past  (1852),  for  and  during  and  unto  the  full  end  and 
term  of  ninety-eight  years  thence  next  ensuing  and  fulh'  to  be  complete  and  ended  : 
Yielding  and  paying  therefor,  for  and  during  the  first  yeai-  of  the  said  term  the  rent 
or  sum  of  301.,  and  for  and  during  the  second  year  of  the  said  term  the  rent  or  sum 
of  601.,  and  for  and  during  the  third  year  of  the  said  term  the  rent  or  sura  of 
1201.,  and  for  and  during  the  fourth  year  of  the  said  term  the  rent  or  sum  of 
2001.,  and  for  and  during  the  fifth  year  and  the  remainder  of  the  said  term  the  yearly 
[867]  rent  or  sum  of  28.51.,  and  that  in  the  several  proportions  and  manner  following, 
that  is  to  say,  one  equal  third  part  of  the  said  several  rents  unto  the  said  Thomas 
Randolph  and  his  successors,  preliendaries  of  the  prebend  aforesaid,  and  the  remaining 
two  equal  third  parts  thereof  respectively  unto  the  said  George  Charles  Marquis 
Camden,  his  executors,  &c., — the  .said  several  yearly  rents  to  be  paid  and  payable  in 
lawful  money  of  Great  Britain,  and  that  by  equal  quarterly  payments  on  the  25th 
of  March,  &c.,  in  every  yeai',  free  and  clear  of  and  from  all  present  and  future  rates, 
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taxes,  assessments,  iiiipositions,  ;md  other  deductions  and  aljatcmcuts  whatsoevcf, 
whether  parliamentary,  parocliial,  or  otherwise,  the  first  (juaiteily  payment  of  which 
rent  became  due  on  the  'J5th  day  of  December  now  last  past ;  and  the  said  rents  to  be 
so  appoitioned  that  the  yearlj'  rent  to  be  reserved  on  any  such  lease  to  be  granted 
as  aforesaid  shall  not  exceed  one  sixteenth  part  of  the  clear  yearly  rack-rent  or  amnial 
value  of  the  land  and  buildings  to  bo  thereby  demised,  reckoning  such  rack-rent  or 
ammal  value  upon  the  said  land  and  liuildings  when  the  same  shall  be  completely 
finished  and  tit  for  liabitation,  and  be  not  less  than  40s  :  Provided,  nevertheless,  that, 
if  the  yearly  rent  or  rents  to  be  reserved  upon  or  by  the  lease  or  leases  to  be  granted 
of  any  part  or  parts  only  of  the  piece  or  parcel  of  ground  hereinbefore  described  and 
agreed  to  be  demised  shall  amount  to  or  make  up  the  full  yearly  rent  or  rents  hereby 
agreed  to  be  reserved  and  made  payable,  then  and  in  such  case  the  remainder  of  the 
said  piece  or  parcel  of  ground,  or  any  pai't  or  parts  thereof,  shall,  from  time  to  time 
when  and  as  the  same  shall  be  built  upon  in  the  manner  aforesaid,  be  demised  and 
leased,  together  with  the  said  houses  and  buildings  thereupon  erected,  at  the  yearly 
rent  of  a  peppercorn  only  :  And  it  is  agreed,  [868]  that,  in  every  such  lease  to  be 
granted  as  aforesaid,  shall  be  contained  on  the  part  of  the  said  J.  W.  Elliott,  his 
executors,  administrators,  nominees,  or  assigns,  such  covenants  and  agreements  as  are 
usually  inserted  in  leases  granted  on  the  same  estate,  and  also  in  particular  that  no 
art,  trade,  or  business  whatsoever  shall  be  carried  on  in  or  upon  the  said  pieces  or 
parcels  of  ground  hereinbefore  desciibed  or  in  or  upon  any  of  the  messuages  or  tene- 
ments or  buildings  to  be  erected  as  hereinafter  agreed,  except  on  the  messuages  or 
tenements  to  be  built  on  the  north-east  frontage  of  the  said  pieces  or  parcels  of  ground 
next  to  the  York  Road,  and  which  may  lie  converted  into  shops,  so  that  there  be  not 
among  the  said  shops  more  than  two  bakers'  shops,  two  butchers'  shops,  and  two 
chemists'  shops  :  Provided  always,  that  there  shall  not  be  carried  on  upon  any  of  the 
houses  or  premises  thereto  belonging  so  allowed  to  be  converted  into  shops  as  afore- 
said any  of  the  trades  afoi'esaid,  that  is  to  say,  a  slaughterman,  tallow-chandler,  &c.,  Sec, 
or  any  noisome  or  offensive  art,  trade,  or  business  whatsoever:  and  all  the  rest  of  the 
said  messuages  or  tenements  to  be  built  upon  the  said  pieces  oi'  pai'cels  of  ground 
are  to  lie  private  residences,  except  the  messuage  or  tenement  being  the  corner  house 
to  be  built  upon  the  said  second-mentioned  piece  oi-  parcel  of  ground  facing  the  said 
York  Road  and  Camden  Park  Road,  which  may  be  converted  into  a  public  house, 
not  being  a  beer-shop,  unless  with  the  consent  in  writing  of  the  said  Manjuis,  his 
executors,  &c.,  first  had  and  obtained  ;  and  that  the  insurance  against  fire  shall  be 
effected  and  kept  up  in  the  joint  names  of  the  said  George  Charles  Marquis  Camden, 
his  executors,  &c.,  and  the  said  J.  W.  Elliott,  his  executors,  administrators,  nominees, 
or  assigns,  and  shall  be  elf'ected  and  kept  on  foot  by  and  at  the  expense  of  the  said 
J.  W.  Elliott,  his  [869]  executors,  adnn'nistrators,  nominees,  or  assigns,  in  an  otlice  in 
London  or  Westminst(M-  to  be  apjjrovcd  by  the  said  George  Charles  Manpiis  Camden, 
his  executors,  itc,  and  shall  and  will  from  time  to  time,  upon  the  rei|uisitiori  of  the 
said  Marquis,  his  executors,  iVc,  or  his  or  tiicir  surveyor  or  agent  of  tiie  saitl  Camden 
Town  estate,  produce  and  shew  the  jiolicy  or  policies  of  every  such  insurance,  and  the 
receipt  or  receipts  foi'  the  picinium  or  premiums  j)aid  theioon  :  and  it  is  agreed,  that, 
in  every  such  lease,  there  shall  be  contained  on  the  part  of  the  said  Marquis  the  usual 
covenant  entered  into  by  him  for  quiet  enjoyment  by  the  lessee  or  lessees  therein,  on 
payment  of  the  rent  and  observance  and  perfoimance  of  the  covenants  and  agreements 
therein  to  be  reserved  and  contained  ;  And  the  said  J.  W.  Elliott  doth  hereby,  for 
himself,  his  heirs,  itc,  covenant  and  agree  with  the  said  (ieorge  Charles  Maiipiis 
Camden,  his  executors,  &c.,  in  maimer  following,  that  is  to  say, — to  pay  the  several 
yearly  rents,  —  to  pay  all  rates  and  taxes:  And  further,  that  he  the  said  .1.  W.  Ellicjtt, 
his  executors,  &c.,  shall  and  will,  at  his  and  their  own  costs  and  chai'ges,  with  such 
materials,  and  of  such  quality  or  (b^scription  as  hereinafter  specified,  in  a  good  and 
woi'knianlikc  manner,  and  within  tlu^  period  or  periods  hereinafter  mentioned,  erect 
and  completely  finish  (it  for  habitation,  according  to  the  plan  di'awn  in  the  margin  of  the 
first  skin  of  tlu!s(^  presents,  the  following  brick  messuages  or  dwelling-houses  of  in)t 
less  than  the  full  si/.cd  third  rate  or  class  of  buildings,  so  that  each  house  or  residence 
shall  be  of  the  full  net  annual  value  of  501.,  that  is  to  say,  &c.,  &c.:  And  it  is  hereliy 
expressly  stipulated  and  agreed  between  and  by  the  said  several  ])ai'tics  hereto,  and 
particularly  by  or  on  the  part  of  the  said  J.  \V.  Elliott,  his  executors,  i^-c,  that  the 
brickwork  to  be  used  in  the  said  ))uildings  shall  be  of  good  sound  slock  bricks;  [870] 
C.  P.  XIX.— 34 
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that  the  fronts  of  the  said  messuages  or  ilwelling-hoiises  shall  1)6  faced  with  seconils, 
&c.,  &c.  ;  that  plans  and  elevations  shewing  thereon  the  height  of  the  stories,  the 
scantlings  of  the  timbers,  the  thickness  of  the  floors  and  doors,  and  generall;'  the 
intended  disposition  of  all  the  said  messuages  or  dwelling-houses  and  buildings  hereby 
agreed  to  be  demised  shall  be  previously  to  the  commencement  thereof  submitted  by 
the  said  .1.  W.  Elliott,  his  executors,  &c.,  to  the  said  Marquis,  his  executors,  &c.,  or 
to  his  or  their  suiveyor  for  the  time  being;  and  be  approved  of  by  him  or  them  ;  and 
that  the  whole  of  the  same  buildings  shall  afterwards  be  erected  and  finished  according 
to  such  approved  plans  and  elevations,  and  in  a  substantial  and  workman-like  manner, 
to  the  entire  satisfaction  of  the  said  Mai'quis,  his  executors,  &c.,  or  his  or  their 
surveyor  for  the  time  being :  And  it  is  hereby  expressly  provided  and  agreed  that  no 
art,  trade,  or  business  whatsoever  shall  be  can-ied  on  in  or  upon  the  messuages  or 
tenements  and  premises  aforesaid,  or  any  of  them,  or  any  part  thereof,  except  as 
hereinbefore  stated,  nor  any  other  buildings  be  erected  upon  the  said  piece  or  parcel 
of  ground  hereby  agreed  to  be  demised,  or  any  part  or  parts  thereof,  other  than  such 
as  are  hereinbefore  expressly  covenanted  or  agi'eed  to  be  erected   thereon   (except 
stables  for  private  occupation  when  and  where  approved  by  the  said  Marquis,  his 
executors,  &c  ,  or  his  or  their  suiveyor),  unless  with  the  license  or  consent  in  writing 
of  the  said  Marquis  Camden,  his  executors,  &e.,  for  any  such  purpose  as  aforesaid 
first  had  and  obtained  tnider  his  or  their  hand  or  hands :  And  it  is  hereby  further 
stipulated  and  agreed  l)y  and  between  the  said  parties  hereto,  and  the  said  J.  W. 
Elliott  doth,  for  himself,  his  heii's,  &c.,  covenant,  promise,  and  agree  with  and  to  the 
said  George  Charles  Marquis  Camden,  his  executors,  &c.,  [871]  that  he  the  said  J.  W. 
Elliott,  his  executors,  ifcc,  shall  and  will  erect  and  build  and  completely  finish  fit  for 
habitation,  in  manner  and  according  to  the  stipulations  or  agreements  aforesaid,  upon 
the  said  two  several  pieces  or  parcels  of  ground  hereby  agreed  to  be  demised,  twenty- 
four  single  or  twelve  semi-detached  at  least  of  the  said  messuages  or  dwelling-houses 
so  agreed  to  be  erected  as  aforesaid,  within  the  first  two  years  of  the  term  hereby 
agreed  to  be  granted,  and  the  whole  remainder  of  the  said  messuages  or  dwelling- 
houses  within  the  three  following  years  of  the  said  term  :  [Then  followed  a  covenant 
by  Elliott,  his  executors,  etc.,  to  make  foot  and  carriage  ways  and  sewers  :  and  a  cove- 
nant not  to  dig  the  said  piece  oi-  parcel  of  ground  thereby  agreed  to  be  demised,  or 
any  part  thereof,  further  or  otherwise  than  should  be  necessary  for  the  foundation 
of  the  houses  and  making  the  areas,  vaults,  privies,  and  drains,  or  otherwise  laying 
out  the  same,  nor  make  or  burn  any  bricks,  tiles,  or  lime  thereon  :]  And  further,  that 
he  the  said  J.  W.  Elliott,  his  executors,  itc,  shall  and  will  always  accept  and  take 
such  lease  or  leases  as  is  or  are  hereinbefore  agreed  to  be  granted,  at  the  rents  and 
under  the  terms  and  conditions  aforesaid,  and  execute  and  deliver  two  counterparts 
thereof  respectively,  the  expense  of  each  lease  and  of  one  of  the  cotniterparts  thereof 
and  the  registration  thereof,  as  well  as  the  expense  of  and  relating  to  these  presents 
and  the  countei-part  and  registration  thereof,  to  be  paid  by  the  said  J.  W.  Elliott,  his 
executors,  &c.,  and  the  expense  of  the  other  counterpart  to  be  paid  by  the  said  George 
Charles  Marquis  Camden,  his  executors,  &e.,  by  whose  solicitors  all  such  leases  and 
the  counterparts  and  registration  thereof,  as  also  the  duplicate  and  registration  of 
these  presents,  shall  be  prepared  and  effected  :  Provided,  nevertheless,  and  it  is  hereby 
declared  and  agreed  bj'  and  between  [872]  the  parties  hereto,  that  in  each  and  every 
lease  to  be  granted  by  virtue  and  in  pursuance  of  these  pi'esents,  there  shall  be  com- 
prised two  messuages  or  tenements  at  least,  with  the  ground,  out-offices,  and  appur- 
tenances thereto  belonging,  unless  the  said  J.  W.  Elliott,  his  executors,  administrators, 
nominees,  or  assigns,  shall  be  desirous  of  having  only  one  messuage  or  tenement,  with 
the  ground,  out-offices,  and  appuitenances  belonging  thereto,  comprised  in  any  such 
lease, — in  which  case  the  said  J.  W.  Elliott,  his  executors,  administrators,  nominees,  or 
assigns,  shall  also  pay  the  expense  of  the  second  counterpart  of  every  additional  lease 
which  shall  be  granted  by  the  said  Marquis  Camden,  his  executors,  &c.,  in  consequence 
of  and  in  compliance  with  such  desire  ;  anything  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding :  And  the  said  J.  W.  Elliott  doth  hereby,  for 
himself  his  heirs,  executors,  and  administrators,  further  covenant  and  agree  with  the 
said  Marquis  Camden,  his  executors,  iVc,  and  also  (as  a  separate  covenant)  with  the 
said  Thomas  Randolph  and  his  successors,  prebendaries  of  the  prebend  aforesaid,  that 
henceforth  until  the  said  piece  or  parcel  of  ground  and  the  buildings  to  be  erected  as 
aforesaid,  shall  be  leased  in  execution  of  the  covenant  or  agreement  in  that  behalf 
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lieit;iiii)efore  fuiitaiiicd,  he  the  said  .F.  \\'.  Elliott,  his  executors,  &c.,  shall  and  will  pay 
for  the  same  the  sevci'al  yearly  rents  or  sums  hereinbefore  stipulated  or jigreed  to  he 
reserved  and  made  payable  in  the  leases  to  be  granted  as  aforesaid,  to  such  persons  and 
in  such  maimer  and  proportions,  and  at  such  times  as  the  same  would  be  payable  in  case 
such  lease  or  leases  reserving  such  rents  were  actuall\'  granted  pursuant  to  the  agree- 
ment hereinbefore  in  that  behalf  contained  ;  and  also  that  he  the  said  J.  W.  Klliott,  his 
executors,  &c.,  shall  and  will  in  the  meantime  until  the  granting  of  such  lease  or  leases 
well  [873]  and  truh'  perform,  fulfil,  and  keep  all  and  every  the  covenants  and  agree- 
ments hereinbefore  stipulated  and  agreed  to  be  inserted  and  contained  in  such  lease 
or  leases  on  his  and  their  part,  in  like  manner  as  he  or  they  would  be  bound  to  do  if 
such  lease  or  leases  had  been  actually  granted  to  him  or  them,  so  far  as  the  natui-e  of 
the  ease  will  admit :  Provided  always,  and  it  is  hereby  declared  and  agreed,  that,  if 
the  whole  or  any  part  of  the  said  yearly  rent  or  rents  hereby  or  by  the  said  leases  so 
to  be  granted  as  aforesaid  to  be  reserved,  shall  be  behind  or  unpaid  for  the  space  of 
twenty-one  days  next  over  or  after  any  or  either  of  the  days  or  times  whereon  the 
same  ought  to  be  paid  as  aforesaid,  or  if  the  said  J.  W.  Elliott,  his  executors,  &c., 
shall  make  default  in  erecting,  building,  and  finishing  the  several  messuages  or  tene- 
ments, erections,  and  buildings  aforesaid,  within  the  times  or  in  the  manner  herein- 
before stipulated  for  those  purposes,  or  if,  when  the  said  messuages  or  tenements  and 
buildings  shall  be  so  far  finished  as  according  to  the  stipulations  aforesaid  would 
entitle  the  said  J.  W.  Elliott,  his  executors,  etc.,  to  have  a  lease  or  leases  thereof,  he 
or  they  shall  refuse  to  accept  such  lease  or  leases  and  duly  execute  and  deliver 
counterparts  thereof,  or  on  breach  or  non-performance  of  all  oi'  any  of  the  covenants, 
clauses,  conditions,  and  agreements  herein  contained  or  referred  unto,  and  which  by 
or  on  the  part  of  the  said  J.  W.  I^lliott,  his  executors,  &c.,  are  or  ought  to  be 
observed,  performed,  and  kept  according  to  the  true  intent  and  meaning  of  these 
presents,  then  and  from  thenceforth  and  in  any  of  the  said  eases,  and  at  any  time 
then  afterwards,  it  shall  and  may  Ije  lawful  for  the  said  George  Charles  Marquis 
Camden,  his  executors,  &c.,  into  and  upon  the  same  premises,  or  any  part  thereof  in 
the  name  of  the  whole,  wholly  to  re-enter,  and  the  said  J.  W.  Elliott,  his  executors, 
&c.,  and  all  other  [874]  terants  and  occupiers  of  the  same  premises,  thereout  and 
from  thence  utterly  to  expel  and  remove,  and  all  and  singular  the  same  premises,  or 
so  much  thereof  as  shall  not  then  have  been  actually  leased,  to  have  again,  retain, 
re-possess,  and  enjoy  as  in  his  <uid  their  first  and  former  estate,  anything  hereinbefore 
contained  to  the  contiary  thereof  in  any  wise  notwithstanding :  Provided  also,  and  it 
is  hereby  further  declared  and  agreed  that  the  said  (xeorge  Charles  Marquis  Camd('n, 
his  executors,  tVc,  shall  not  be  l)onud  to  gi'ant  any  lease  or  leases  as  aforesaid  until  all 
arrears  of  the  saifl  yearly  rents  hercinbefoie  covcnanterl  and  agi-eed  to  be  jjaid  in  the 
meantime  shall  have  been  fully  paid  and  satisfied  up  to  the  quarter-day  immediately 
preceding  the  granting  thereof  respectively,  if  the  same  shall  be  executed  before  the 
last  day  of  the  then  current  quarter :  Provided  also,  that  the  leservation  of  rent  in 
any  lease  or  leases  so  to  be  granted  as  aforesaid  shall  not  comprehend  any  rent  which 
shall  have  been  paid  in  the  meantime,  according  to  the  covenant  in  that  behalf  herein- 
before contiiined,  which  payment  or  payments  shall  be  accepted  in  satisfaction  pro 
taiito  of  the  rent  or  rents  hereinbefore  stijinlated  or  agreed  to  be  resei'ved  in  any 
such  lease  or  leases  respectively.     In  witness,"  (Vic. 

Until  the  .31st  of  Januaiy,  If^.'M,  Elliott  paid  the  sevoi'al  sums  of  money  covenanted 
in  the  aiticles  to  be  paid  by  him  ;  and  also  between  the  4th  of  February,  l.'S53,  and 
the  .'51st  of  December,  I8.j."5,  erected  and  built  in  pursuance  of  and  according  to  the 
covetiant  therein,  and  upon  the  ground  mentioned  therein,  a  tavern  ;uid  premises  and 
also  four  other  houses,  being  livi;  of  the  messuages  covenanted  to  be  built  ;  and  the 
several  messuages  .so  built  by  Elliott  were  duly  demised  to  him  by  the  plaiutifl'  by  him  by 
six  several  indentures  of  lea.se,  at  several  rents,  amounting  to  the  yearly  rent  of  .■}.51. 

[875]  'I'he  case  then  set  forth  the  evidence  of  one  Booth,  an  auctioneer  and  estate- 
agent,  to  the  etl'ect  that  he  had  been  employed  from  about  the  end  of  the  year  !H.''>.'i 
to  let  the  houses  upon  the  land  in  (piestion  for  the  defend. uit. 

On  the  .'Jlst  of  .lanuary,  IS.^)4,  Elliott,  by  an  indenture  reciting  the  agreement  of 
the  4th  of  February,  18.5.'5,  that  Elliott  had  erected  certain  houses  u])oii  the  land 
therein  agreed  to  be  demised,  and  that  leases  thereof  had  been  granted  to  him,  Elliott, 
in  consider.ition  of  a  c(Mtain  debt  of  2501.  due  from  him  to  the  defendant,  and  of 
IJiJOl.  paid  to  him   l>y  the  <lefendant,  assigneil  to  the  defendant,  his  executors,  Sic, 
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the  said  articles  of  agreement,  and  all  the  right,  title,  &c.,  which  he  had  in  the 
premises, — "subject  to  the  observance  and  performance  by  and  on  the  part  of  the 
defendant,  his  executors,  &c.,  to  be  performed,  of  all  such  of  the  covenants,  agreements, 
and  stipulations  as  were  then  unperformed  or  capable  of  taking  effect;"  with  a 
covenant  by  Elliott,  his  executors,  &c.,  to  use  his  and  their  best  endeavours  to  induce 
and  procure  the  marquis  to  grant  to  the  defendant,  his  executors,  itc,  a  lease  or 
leases  of  so  much  of  the  said  land  of  which  no  lease  or  leases  had  yet  been  granted  ; 
and  a  covenant  by  the  defendant  to  perform  and  fulfil  all  the  covenants  and  stipulations 
which  remained  subsisting  and  unperformed  or  capable  of  taking  effect,  and  to  indemnify 
Elliott,  his  executors,  i^'c,  from  and  against  the  same  covenants,  &c. 

From  the  said  4th  of  February,  1S54,  up  to  the  25th  of  March,  1857,  the  defen- 
dant paid  Mr.  Shaw,  the  plaintifl''s  agent,  the  several  yearly  sums  covenanted  to  be 
paid  by  the  articles  of  agreement :  and  Mr.  Shaw  on  those  occasions  gave  him  receipts 
for  the  same,  describing  the  sums  received  as  having  been  received  for  "  so  many 
quarters'  rent  due  to  the  Marquis  Camden  [876]  and  the  Prebendary  of  Cantlowes." 
On  three  occasions  the  receipt  was  given  bv  the  plaintiff's  attornevs,  and  the  money 
was  therein  expi  essed  to  be  received  as  "  a  further  instalment  on  account  of  arrears 
of  rent  under  his  building  agreement  due  to  the  Marquis  of  Camden,"  "a  further 
instalment  of  the  amount  due  under  the  building  agreement  to  the  Marquis  of 
Camden,"  and  "the  balance  due  Lady  Day  last  under  your  building  agreement  to  the 
Marquis  Camden." 

In  the  years  1854  and  1856,  the  defendant  erected  and  built  certain  stables  and 
a  dwelling-house  and  shop  on  a  part  of  the  land,  and  obtained  from  the  plaintiff,  who 
then  granted  to  him,  two  leases  of  the  same  according  to  the  provisions  of  the  articles 
of  agreement,  reserving  to  the  plaintiff  for  the  stables  a  rent  of  51.  per  annum,  and 
for  the  house  and  shop  41.  per  annum. 

The  two  last-mentioned  rents,  added  to  the  rents  reserved  on  the  leases  to  Elliott 
as  before  mentioned,  amounted  to  441.,  which  sum,  deducted  from  the  sum  of  2851., 
the  yearly  sum  payalile  according  to  the  articles  of  agreement  for  the  year  ending  at 
Lady-day,  1858,  left  the  sum  of  2411.,  the  sum  indorsed  upon  the  writ  of  summons. 

No  payments  were  made  by  the  defendant  or  by  Elliott  to  the  plaintiff  subse- 
quently to  the  25th  of  March,  1857,  except  the  rents  I'esei'ved  by  the  several  indentures 
of  lease,  amounting  to  441.  as  aforesaid. 

On  the  23rd  of  May,  1  857,  the  defendant,  by  indenture,  assigned  all  his  interest 
in  the  premises  to  one  George  White. 

At  the  trial  it  was  arranged  that  a  verdict  should  be  found  for  the  plaintiff  for 
2411.,  with  leave  for  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendant, — the  court  to  be  in  place  of  a  jury,  and  all  amendments  which  a  judge 
could  have  made  to  be  [877]  made  by  the  court.  Accordingly,  in  Michaelmas  Term, 
1858,  a  rule  nisi  was  obtained  to  enter  a  verdict  for  the  defendant,  pursuant  to  the 
leave  reserved,  on  the  grounds, — first,  that  the  building  articles  amounted  to  an  actual 
demise, — secondly,  that  the  defendant  never  took  any  interest  except  under  the  build- 
ing agreement,  and  was  not  tenant  from  year  to  year, — thirdly,  that,  if  there  was  any 
tenancy  from  year  to  year,  Elliott  became  such  tenant,  and  that  tenancy  was  assigned 
to  the  defendant,  and  by  him  assigned  over, — fourthly,  that,  if  an}-  rent  was  recoverable, 
it  would  be  due  to  the  plaintiff  and  Randolph  or  the  prebendary'  of  St.  Paul's. 

The  rule  was  made  absolute  for  a  nonsuit  in  Hilary  Term  following, — see  ante, 
vol  v.,  p.  808. 

The  plaintiff  appealed,  and  the  ease  was  argued  in  the  Exchequer  Chamber  in 
Trinity  Vacation,  1859,  before  Wightman,  J.,  Erie,  .1.,  Crompton,  J.,  Martin,  B., 
Bramwell,  B.,  Channell,  B.,  and  Watson,  B. 

Lush,  Q.  C.  (with  whom  was  Malcolm),  for  the  plaintiff,  submitted, — as  was  urged 
in  the  court  below,—  that  the  building  agreement  was  a  mere  agreement  for  future 
leases,  with  a  stipulation  for  payment  of  rent  in  the  meantime  till  the  leases  were 
granted  ;  that,  by  the  occupation  of  the  land  and  payment  of  rent  undei'  that  agree- 
ment, Elliott,  and  sulisequently  the  defendant,  became  tenants  from  year  to  year  ;  and 
that  that  relation  could  only  be  determined  by  a  notice  to  quit.  He  cited  Buckworth 
V.  Simpson,  1  C.  M.  &  R.  834. 

Bovill,  Q.  C.  (with  whom  was  Honyman),  contra,  was  not  called  upon. 

Wightman,  J.  I  am  of  opinion  that  the  judgment  of  the  conit  of  Common  Pleas 
is  correct,  and  there  is  no  [878]  ground  whate\'er  for  implying  a  tenancy  from  j  ear 
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to  year  in  the  defendant.  The  payments  which  have  been  made  by  him  appear  to 
have  been  made  under  a  collateral  liability,  viz.  payments  of  moneys  under  the  building 
contract,  undci'  which  it  was  stipulated  that  Elliott  should  have  the  possession  of  the 
land  for  the  purpose  of  building  certain  houses  thereon.  No  contract  of  tenancy,  in 
my  judgment,  was  created  by  that  agreement.  The  receipts  given  from  time  to  time 
very  clearly  shew  what  was  the  nature  of  the  dealing  between  the  parties.  They  are 
called,  not  simply  "arrears  of  rent,"  but  "arrears  of  rent  under  your  building  agree- 
ment." The  defendant  stood  in  the  place  of  Elliott  as  his  assignee  under  that  building 
agreement.  There  is  nothing  to  shew  that  Elliott  is  not  still  liable  under  his  covenant 
in  that  agreement  to  pay  the  very  sum  which  it  is  now  sought  to  enforce  against  the 
defendant. 

Ekle,  J.  I  also  am  of  opinion,  that,  looking  at  the  facts  of  this  case,  they  do  not 
entitle  the  plaintiff  to  maintain  that  there  was  a  determination  of  Elliott's  liability, 
or  that  the  defendant  became  the  plaintiff's  tenant. 

Martin,  B.  I  am  entirely  of  the  same  opinion.  By  the  agreement,  Elliott  was 
to  have  leases  of  the  land  as  the  houses  were  built.  It  is  insisted,  on  the  part  of  the 
plaintiff,  that  by  paying  rent  Elliott  became  tenant  from  year  to  year.  Assuming  for 
a  moment  that  that  was  so, — there  is  a  contract  in  writing  between  Elliott  and  the 
defendant,  whereby  all  Elliott's  interest  in  the  building  agreement  is  assigned  to  the 
defendant.  It  is  urged  that  that  was  not  an  assignment  of  the  lease  from  year  to 
year  between  the  plaintiff  and  Elliott;  but  that  a  new  tenancy  was  created  as  between 
the  [879]  plaintiff' and  the  defendant  by  the  subsequent  payment  of  rent.  But  there 
is  no  evidence  whatever  that  the  plaintiff  was  ever  party  to  any  agreement  for  a 
tenancy  as  between  himself  and  the  defendant.  The  moneys  the  plaintiff  received 
were  received  as  moneys  due  under  the  building  agreement.  If  there  ever  was  any 
tenancy  from  year  to  year,  it  was  an  oi'iginal  tenancy  by  Elliott,  which  was  assigned 
by  him  to  the  defendant,  and  by  the  defendant  to  White  before  the  alleged  claim  of 
the  plaintiff  accrued.  Biwhworth  v.  ISimpson,  1  C.  M.  A  K.  834,  which  was  relied  on 
for  the  plaintiff',  was  no  doubt  correctly  decided,  but  it  has  no  bearing  upon  this  ease. 

CKOiMJ'TijN,  J.  1  also  am  of  opinion  that  this  action  will  not  lie.  The  plaintiff  is 
in  this  dilemma :  either  the  payments  made  under  the  building  agreement  are  pay- 
ments of  rent,  or  they  are  not.  If  they  are  collateral  sums,  and  not  lent,  the  now 
defendant  could  not  be  liable  as  a  tenant  from  year  to  year,  for  then  there  would  be 
no  payment  of  rent  by  him  ;  and  there  is  nothing  else  from  which  it  has  been  suggested 
that  a  tenancy  can  be  implied.  But,  supposing  that  they  were  payments  of  rent 
under  a  tenancy  from  year  to  year, — or  upon  an  original  demise,  if  the  agreement 
with  Elliott  amounts  to  a  demise, — still  the  defendant  is  not  liable.  The  ease  is 
distinguishable  from  that  suggested,  of  the  landlord  and  the  original  tenant  and  the 
assignee  meeting,  and  mutually  agreeing  that  there  shall  be  a  surrender  of  the  old 
lease  and  a  fresh  demise  made  to  the  assignee.  The  question  then  would  l)e,  whether 
the  original  tenancy  was  determined.  In  the  present  ease,  I  do  not  perceive  that  the 
liability  of  Elliott  has  been  in  any  way  put  an  end  to.  I  eainiot  agree  with  Mr. 
Lush  that  we  can  sever  the  liability  of  Elliott  as  tenant  from  his  lial)ility  to  pay 
money  under  the  [880]  stipulations  contained  in  the  building  agreement.  That  agree- 
ment must  be  looked  at  to  see,  as  a  matter  of  fact,  whether  or  not  it  was  intended  to 
create  a  tenancy.  1  think  it  is  impossiljle  to  suppose  that  the  plaintill'  could  have 
intended  to  release  J'^lliott  and  to  ci-eate  a  new  tenancy  as  between  himself  and  tiie 
defendant.  There  was  nothing  from  which,  in  point  of  law, — or  looking  at  it  as  a 
matter  of  fact,  as  I  think  we  must  do, — from  which  we  can  imply  the  creation  of  a 
new  tenancy  in  the  defendant.  All  the  payments  made  by  him  were  payments  in 
discharge  of  the  lialjility  of  Elliott  under  the  building  agreement.  1  think  we  cannot 
imply  a  new  tenancy,  whilst  the  old  liability  is  .still  subsisting. 

Bka.MWELI.,  B.  I  am  of  the  same  opinion.  The  plaintiff  does  not  shew  any  agree- 
ment under  which  the  defendant  was  to  pay  rent  for  the  occupation  of  this  land. 
Had  nothing  appeared  in  the  case  but  the  animal  ])ayments,  perhaps  .i  tenancy  from 
year  to  year  might  have  been  infericd.  But  it  turns  out  that  the  defendant  occu|)ied 
under  the  permission  originally  given  to  Klliott, — whether  that  created  a  tenancy  in 
him  or  not.  To  my  mind,  it  is  clear  that  Elliott  still  lemains  li.ilile  for  the  very 
stnns  in  respect  of  which  this  action  is  brought.  There  is  no  e\  idcricp  wiiatover  of  any 
contract  or  ])romise  by  the  defendant  to  pay  rent  to  the  |)i;iintill. 

Judgment  atlirmed. 
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[1]    Cases  Argued   and  Determined  in   the  Court  of   Common   Pleas,   in 
Easter  Term,  in  the  Twenty-Third  Year  of  the  Keign  of  Victoria. 

The  Judges  who  usually  sat  in  Banco  in  this  term,  were, — Erie,  C.  J.,  Williams,  J., 
Willes,  J.,  and  Keating,  J. 

Castrique  r.  Imrie  and  Another.     Feb.  25th,  1860. 

[S.  C.  29  I-.  J.  C.  P.  321  ;  6  Jur.  N.  S.  10-58.  Reversed  in  Exchequer  Chamber, 
8  C.  B.  N.  S.  405 ;  the  latter  decision  affirmed  in  the  House  of  Lords,  L.  R. 
4  H.  L.  414.] 

A.,  a  British  subject,  and  the  owner  of  a  British  ship,  whilst  she  was  on  a  voyage 
transferred  her  to  B.  by  a  bill  of  sale.  The  master  had  in  the  meantime,  while  at 
Melbourne,  drawn  a  bill  for  necessaries  upon  his  owner  in  England,  which  the 
latter  declined  to  accept,  and  which  was  dishonoured  at  maturity-  The  ship  having 
in  the  course  of  her  voyage  touched  at  Havre,  the  holder  of  the  dishonoured  bill 
indorsed  it  to  a  French  subject  residing  there,  and  the  latter  commenced  proceedings 
against  the  master  in  the  civil  tribunal  of  that  place,  and  against  the  ship,  under 
the  judgment  of  which  court  (atiirnied  on  appeal)  the  vessel  was  sold, — B.'s  claim 
to  intervene  as  mortgagee  being  disallowed : — Held,  that,  inasmuch  as  the 
proceedings  in  the  French  court  were  in  pei-sonam,  and  the  liability  of  the  ship 
only  brought  incidentally  in  question,  the  decision  was  not  binding  upon  the  English 
transferee. — Qu<ere,  whether  the  courts  of  this  country  will  give  eft'ect  to  a  judgment 
in  rem  of  a  foreign  court,  which  appears  upon  the  face  of  it  to  have  proceeded  upon 
an  erroneous  notion  of  the  English  law  ? — Quiere,  to  what  extent  the  ship-i'egistry 
act,  8  &  9  Vict  c.  89,  is  repealed  by  the  4th  section  of  the  17  &  18  Vict.  c.  120,  so 
as  to  affect  the  title  of  a  mortgagee  whose  bill  of  sale  was  not  registered  pursuant 
to  the  37th  section  of  the  former  act  1 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants  for  the  recovery 
of  a  vessel  called  the  "  Ann  Martin,"  together  with  the  rigging,  gearing,  tackle, 
munitions,  boats,  and  other  furniture  belonging  thereto,  and  which  said  vessel,  together 
with  her  said  rigging,  [2]  &c.,  are  described  in  this  case  by  the  name  and  description 
of  "a  ship  called  the  'Ann  Martin'  and  her  appurtenances." 

The  following  case  was,  pursuant  to  a  judge's  order  under  the  Common  Law 
Procedure  Act,  1852,  stated  for  the  opinion  of  this  court : — 

During  the  year  1853,  and  from  thence  until  the  30th  of  November,  1854,  John 
George  Claus,   a  British  subject,  was  the  sole  owner,  and  duly  registered  as  such 
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under  the  statute  then  in  force  relative  to  the  registering  of  British  vessels,  of  a  ship 
called  the  "Ann  Martin"  and  her  appuitenances.  The  said  ship,  during  the  time 
aforesaid  was,  and  from  thence  continually  has  been  and  is,  a  Brilisli  ship  (except  so 
far  as  the  facts  hereinafter  stated  may  in  the  opinion  of  the  court  have  at  any  time 
deprived  her  of  the  right  to  be  considered  a  British  ship),  and  duly  registered  as  such 
in  puisuance  of  the  statutes  for  the  time  being  in  force  relating  to  the  registering  of 
British  vessels. 

In  December,  1853,  the  ship  sailed  on  a  voyage  to  Melbourne,  in  Australia,  and 
from  thence  to  Madras,  in  the  East  Indies  ;  and  William  Benson,  who  was  the  master 
of  the  said  ship  during  the.  said  voyage,  in  course  thereof,  at  Melbourne,  drew  a  bill 
on  the  said  J.  G.  Claus,  by  the  name  and  designation  of  George  Glaus  &  Go.,  in  favour 
of  certain  pei'sons  resident  at  Melbourne,  and  cai'rying  on  business  at  Melbourne  by 
and  under  the  name  and  designation  of  Levien  &  Stenitz,  of  which  bill  the  following 
is  a  copy,— 

"£601  16  6.  "Melbourne,  8th  June,  1854. 

"  At  eight  days  sight  pay  this  first  of  exchange  (the  second  and  third  of  same 
tenor  and  date  unpaid)  to  the  order  of  Messrs.  Levien  &  Stenitz,  the  sum  of  six 
hundred  and  one  poundg,  sixteen  shillings,  and  sixpence,  for  value  received,  and 
which  place  to  account  [3]  of  disbursements  of  the  ship  '  Ann  Martin,'  under  my 
command.  "  W.  Ben.son. 

"To  Messrs.  Geo.  Glaus  &  Go.,  Liverpool." 

This  bill  was  never  accepted  by  the  said  J.  G.  Claus,  and  was  dishonoured  at 
maturity,  and  remained  unpaid  at  the  time  of  the  sale  of  the  ship,  as  hereinafter 
mentioned. 

On  the  30th  of  November,  1854,  and  whilst  J.  G.  Glaus  was  such  owner  and  so 
duly  registered  as  owner  as  aforesaid,  J.  G.  Glaus,  by  bill  of  sale  under  seal,  made 
and  executed  in  conformity  with  the  provisions  of  the  statute  then  in  force  relating 
to  the  transfer  and  registering  of  British  vessels,  and  reciting  that  one  Thomas 
Harrison  had  agreed  to  discount  for  the  said  J.  G.  Glaus  a  bill  of  exchange  dated  the 
•25th  of  November,  1854,  drawn  by  the  said  Thomas  Harrison  upon  and  accepted  by 
J.  G.  Glaus,  payable  six  months  after  date,  for  40001.,  and  that  it  had  been  agreed 
that  the  p.-iyment  thereof,  or  any  renewal  or  renewals  thereof  which  slnjuld  lie  there- 
after made,  should  be  secured  in  the  manner  thereinafter  mentioned,  duly  assigned 
and  ti;uisf(;rreil  all  his  J.  (x.  Glaus's  estate  and  interest  in  the  said  ship  and  her 
a])purt('nances  to  the  .said  Thomas  Harrison,  bis  executor.'^,  administrators,  and  assigns, 
absolutely  to  and  for  his  own  use  and  benelit,  subject  to  a  pr'oviso  contained  in  the 
said  deed,  that,  if  the  said  J.  G.  Glaus  should  at  maturity  pay  the  said  bill,  or  any 
renewal  or  renewals  thereof,  that  then  the  said  deed  shoukl  alsolutely  cease  and  be 
void,  but,  if  default  should  bo  made  in  payment  as  afore.said,  that  then  it  should  be 
lawful  for  the  sail!  Thomas  Harrison,  his  executors,  <V;c.,  and  he  was  thereby  impowered, 
without  a)iy  further  coneuirenee  of  the  said  J.  G.  Glaus,  to  absolutely  dispose  of 
the  said  shij)  and  her  appurtenances,  and  out  of  the  [jroceeds  thereof  to  [4]  pay  in 
the  first  place  ceitain  expenses  in  the  said  deed  nu;ntioned,  and  in  the  next  jjlaee  to 
reUiin  the  amount  of  the  said  bill,  oi'  such  |)arL  thereof  as  might  remain  inipaid,  and 
certain  interest  and  commission  in  the  said  deed  mentioned,  and  to  pay  the  residue 
of  the  said  premises  to  the  said  J.  (i.  Claus  ;  and  subject  also  to  a  further  proviso, 
that,  until  default  should  l^e  made  by  the  said  J.  G.  Glaus  in  payment  as  .aforesaid, 
it  should  be  lawful  for  the  said  J.  (i.  Claus  to  hold  and  enjoy  the  said  ship  for  his 
own  use,  and  to  receive  the  [jrotits  of  the  same,  without  any  interruption  from  the 
said  Thomas  Harrison. 

At  the  time  of  the  execution  of  the  said  deed,  the  said  Thomas  llairison  di.seounted 
the  said  bill  of  exch.-uige  for  40001.,  in  pursuance  of  the  agreement  reciti^d  in  the  .said 
deed.  Tlw;  said  bill  of  sale  was  duly  registered  at  Liverpool  on  the  2nd  of  December, 
1854,  and  the  .said  Thomas  llarii.son  l)ecamc  and  was  registered  as  the  mortgagee  of 
the  said  ship  and  her  appurtenances  according  to  the  provision.s  of  the  statute  then 
in  force  relating  to  the  transf(!r  and  legistering  of  British  ves.sels. 

On  the  2nd  of  February,  1S55,  and  whilst  Thomas  li.irrison  was  such  registere<l 
mortgagee  as  aforesaid,  ThoTuas  Harrison,  by  bill  of  sale  luider  seal,  ni;ide  and 
executed  in  conformity  with   tlu;   [>rc)visions  of  the  statute   then   in   force  relating  to 
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the  transfer  and  registering  of  British  vessels,  and  made  in  consideration  that  one 
Richard  Emley  discounted  the  said  bill  of  exchange  for  40001.  for  the  said  Thomas 
Harrison,  duly  assigned  and  transferred  all  his  estate  and  interest  in  the  said  ship 
and  her  appurtenances  to  Eichard  Emley  to  and  for  his  the  said  Richard  Emley 's  own 
use  and  benefit ;  and  the  said  transfer  to  Emley  was  duly  registered  on  the  3rd  of 
February,  1855,  and  Emley  became  and  was  registered  as  the  mortgagee  of  the  ship 
and  her  appur-[5]-tenances  according  to  the  provisions  of  the  statute  then  in  force 
relating  to  the  transfer  and  registering  of  British  vessels. 

Richard  Emley  on  the  9th  of  April,  1855,  and  whilst  he  was  such  registered 
mortgagee  as  aforesaid,  by  bill  of  sale  under  seal  made  and  executed  according  to  the 
provisions  of  the  statute  then  in  force  relating  to  the  transfer  and  registering  of 
British  vessels,  and  in  consideration  of  40001.  stated  to  have  been  paid  by  him  to  the 
said  Richaid  Emley,  assigned  and  transferied  all  his  estate  and  interest  in  the  said 
ship  and  her  appurtenances  to  the  plaintift':  but  the  same  transfer  to  the  plaintifl'  was 
not  registered  until  the  13th  of  April,  1857,  when  the  .same  was  registered;  and  the 
plaintiff  then  became  and  was  registered  as  the  mortgagee  of  the  said  ship  and  her 
appuitenances,  according  to  the  provisions  of  the  statute  then  in  force  relating  to  the 
transfer  and  registering  of  British  vessels. 

On  the  11th  of  May,  1855,  the  said  J.  G.  Claus  became  and  was  duly  adjudged  a 
bankrupt ;  and  the  said  bill  of  exchange  for  40001.  was  dishonoured  at  maturity,  has 
never  been  renewed,  and  is  still  unpaid. 

On  the  4th  of  May,  1855,  the  said  ship  with  her  appurtenances  arrived  at  the  port 
of  Havre,  in  the  French  empire  ;  and  thereupon,  and  after  the  said  bill  for  6011.  1  6s.  6d. 
had  become  due  and  dishonoured,  Edward  L.  Behrends,  then  residing  and  domiciled 
in  England,  and  the  then  holder  of  the  said  bill,  indorsed  the  said  bill  to  certain 
persons,  being  French  subjects,  residing  and  domiciled  in  the  empire  of  France,  and 
carrying  on  business  under  the  name  and  style  of  Troteux  &  Co.  ;  and  thereupon  and 
whilst  the  said  ship  was  and  remained  in  the  said  port  of  Havre,  a  suit  was  commenced 
and  prosecuted  by  them  against  the  said  \\  illiam  Benson  on  the  .said  bill  in  the  court 
of  the  Tribunal  of  Commerce  et  Havre,  and  against  the  said  [6]  ship.  The  said 
William  Benson  was  cited  in  and  had  due  notice  of  the  said  suit,  and  appeared  in  the 
said  court,  but  did  not  defend  the  said  suit,  but  allowed  judgment  to  go  therein  by 
consent ;  and  thei'eupon  such  proceedings  were  had  in  the  said  court  of  the  Tribunal 
of  Commerce  at  Havre  in  the  said  suit,  that  afterwards,  on  the  15th  of  May,  1855,  the 
judgment  of  the  said  court  in  the  said  suit  was  delivered  and  recorded  in  the  said 
court, — of  which  judgment  the  following  is  a  translation  : — 

"At  the  suit  of  Troteux  on  a  bill  for  6011.  16s.  6d.  drawn  by  Captain  Benson  of 
the  'Ann  Martin'  at  Melbourne,  the  8th  day  of  June,  1854,  at  eight  days  sight,  ou 
George  Claus  &  Co.,  Liverpool,  and  indorsed  to  the  plaintiff  on  the  7th  day  of  May, 
1855  :  Whereas  the  claim  of  Troteux  is  founded  upon  a  regular  document  emanating 
from  Benson  himself,  and  undisputed  by  him  :  And  whereas  the  bill  in  question  was 
drawn  by  Benson  in  his  capacity  of  captain  of  the  ship  'Ann  Martin,'  in  payment  for 
necessaries  supplied  to  that  vessel,  and  that  there  is  occasion  to  grant  his  prayer  to  be 
perfected  from  personal  arrest.  The  tribunal  condemns  Benson  in  his  capacity  of 
captain  of  the  vessel  'Ann  Martin,' and  by  privilege  on  that  vessel,  to  pay  to  the 
plaintiff  the  sum  of  6011.  1  6s.  6d.,  being  in  French  money  fr.  15,135,  75c.,  the  amount 
of  the  bill  drawn  at  Melbourne  on  the  8th  June  last  by  William  Benson,  payable  at 
Liverpool  eight  days  after  sight.  Signified  and  registered  at  the  office  (registry)  of 
Havre.     Condemns  him  moreover  to  pay  the  interest  *  as  of  right,  with  costs  (a)." 

♦  "Damages"? 

(a)  The  orignial  document  was  as  follows  : — 

"Tribunal  de  Commerce  du  Havre. 
"Audience  du  15  Mai,  1855. 
"  Entre  Mons.  Etienne  Troteux  negociant  au  Havre,  demandeur,  et  Ic  Capitaine 
William  Benson,  commandant  le  navire  Anglais  'Ann  Martin,'  defendeur,  comparent 
pour  contester  la  contrainte  par  corps  demandee  contre  lui. 
"  Le  Tribunal, 

"Considerant  que  Taction  de  Troteux  est  fondee  sur  un  titre  regulier  emanant  de 
Benson  lui-meme,  et  non  contestc  par  lui  : 

"  Considerant  que  la  traite  en  question  a  ete  tiree  par  Benson  en  sa  qualitc  de 
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[7]  And  thereupon  and  in  consequence  of  the  said  judgment,  the  said  ship  and 
her  said  appurtenances  were  seized  in  the  said  poit  of  Havre  in  pursuance  of  the 
said  judgment  liy  the  said  Court  of  Commerce,  and  detained  in  the  custody  of  the 
said  court. 

Neither  the  said  J.  G.  Claus,  the  said  Tliomas  Harrison,  the  said  Richard  JMiiley, 
nor  the  phuntitl',  was  at  any  time  lieforo  the  recovery  of  the  said  judgment  served 
with  any  summons  or  process  whatsoever  to  appear  to  or  defend  the  said  suit ;  nor 
had  they  or  cither  of  them  any  opportunity  whatever  of  appeai'ing  to  the  said  suit, 
or  of  objecting  to  the  said  judgment ;  nor  was  it  necessary  by  the  law  of  France  that 
they  should  be  served  with  any  such  summons,  or  have  any  such  opportunity 
afforded  them. 

According  to  the  law  of  France,  a  .sale  of  the  said  ship  could  only  take  place  aftei' 
the  judgment  of  the  Court  of  Commerce  was  conhrmed,  and  the  sale  of  the  ship 
ordered  by  a  judgment  of  the  civil  tribunal  of  the  [8]  district  in  which  the  said  Court 
of  Commei'ce  was  situated  :  and  the  sale  would  have  to  take  place  at  the  said  civil 
tribunal,  and  in  the  pi'esence  of  one  of  the  judges  of  such  court  delegated  to  receive 
the  biddings  and  pronounce  the  adjudication.  And  the  persons  appeai'ing  to  be  the 
owners  of  the  ship.  In'  the  ship's  papers,  were  entitled  to  be  summoned  and  to  be 
heard  before  the  said  civil  tribunal.  And  the  said  Troteax  &  Co.  accordingly  caused 
the  said  J.  G.  Claus,  who  appeared  by  the  ship's  papers  and  the  certificate  of  registry 
to  lie  the  sole  owner  of  the  said  ship,  and  William  Bird,  the  official  assignee  of  Claus, 
to  be  personally  summoned  to  appear  before  the  civil  tribunal  of  Havre  (being  the 
civil  tribunal  of  the  district  in  which  the  said  Court  of  Commerce  was  situate),  and 
two  months  were  given  to  them  after  they  were  summoned  to  appear;  and  such  pro- 
ceedings were  instituted  by  Troteux  &  Co.  against  the  said  William  Benson,  the  said 
J.  CJ.  Claus,  and  the  said  William  Bird  as  such  assignee  in  bankruptcy  of  the  said 
J.  G.  Claus,  that,  by  and  in  default  of  the  appearance  of  the  said  William  Benson,  and 
the  said  J.  G.  Claus,  and  the  said  William  Bird,  or  either  of  them,  in  or  to  the  .said 
proceedings,  a  judgment  by  default  was  given  by  and  duly  recorded  in  the  said  civil 
tiil)unal  of  Havi-e  on  the  KJth  of  August,  liS.5C',  by  which  the  said  seizure  of  the  said 
sliiii  and  her  appurtenances  was  confirmed,  and  it  was  ordered  that  the  said  ship,  &c., 
should  be  sold  by  public  auction  to  the  highest  bidder  at  the  sittings  foi'  sales  of  the 
said  civil  tribunal,  in  the  presence  of  one  of  the  judges  of  the  said  civil  tiiliiuial  duly 
delegated  by  the  .said  judgment  to  receive  the  bidilings  at  such  sale  of  the  said  ship, 
and  to  pronounce  the  adjudication  in  respect  thereof. 

Neither  the  said  Troteux  &  Co.  nor  the  said  civil  tribun.il  had  any  notice,  either 
by  the  ship's  papers  or  otherwise,  until  the  plaintiff'  commenccfl  the  suit  here-[9]inafter 
mentioned,  that  either  the  said  Thomas  Harrison,  or  the  said  Richard  Eniley,  or  the 
plaintiff',  had  any  interest  in  the  said  ship;  and  neither  the  .said  Thomas  Harrison, 
nor  the  .said  Richard  Kmlcy,  nor  the  plainliil',  was  at  any  time  1»efor(!  the  .said  obtaining 
and  recording  of  llie  said  last-mentioned  judgment  served  with  any  sunnnons  or  process 
whatsoever  to  a])pear  to  oi-  oppose  the  said  ])i'occcdiiigs  before  the  said  civil  tril)unal, 
nor  had  they  or  either  of  them  any  opportunity  whatever  of  a|)pearing  or  ol)jecting  to 
the  .said  jiroceedings  or  the  said  judgment,  or  of  defending  tln^r  or  his  title  to  or 
property  in  the  .said  ship  and  her  appurtenances,  except  by  liringing  sudi  a  suit  as  is 
hereinafter  mcTitioned  to  have  been  brought  by  the  plaintiff'. 

Notice  of  this  judgment  having  been  given,  was  again  served  upon  the  .saiil 
William  Bird;  and  he  had  another  opportiniity  given  him  to  appear  to  oppose  the 
sale  of  the  said  ship. 

After  the  deliveiy  of  the  last-mentioned  judgment  by  the  said  civ  il  tribun.il,  the 
now  plaintiff',  on  the  32nd  of  September,  1655,  duly  and  according  to  the  law  of 

capitainc  dc  '  I'i^nn  Maitiii '  en  paiement  de  foiu'nitin-cs  faites  a  cc  navire,  <(u'il  y  a 
lieu  dc  f.iire  drcjit  a  sa  demande  il'i'tre  dcch;ugc''  de  la  contraiute  par  corps: 

"  Lc  'l'ril)uual  coiidamne  Benson  en  .sa  (pialiti'  de  capitainc  de  '  I'Anu  M.artin,'  et 
l)ar  privilege  sur  cc  navire,  a  payer  an  demandeur  la  somine  de  six  cent  uuc  livros, 
seize  shillings,  ct  si.v  pence,  sterling,  faisant  en  .argent  tie  Fi'ancc  iiuin/.c  mille  Ireute- 
cinij  fi'ancs,  soi.xante-quinze  centimes  muutaut,  de  la  tr.iit  tin'^u  a  .Melbourne  It;  S  .liiin 
dernier  par  William  Benson  sur  (Jeorgo  Claus  et  comp.,  payable  a  ljivcr|)ool  a  huit 
jours  de  vile.  Signiffee  et  ein'egistree  an  bureau  <lu  Havre.  Le  eondamne  en  outre 
aux  interets  de  droit,  et  aux  depens." 

C.  P.  xi\.—U* 
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France,  commenced  and  prosecuted  in  the  civil  tribunal  of  Havre  a  suit  in  the  nature 
of  a  suit  to  replevy  the  said  ship  and  her  appurtenances,  to  release  the  said  ship  and 
her  appurtenances  from  such  custody  and  detention  as  aforesaid :  and,  upon  the 
hearing  of  the  said  suit  before  the  said  civil  tribunal,  the  se\"eral  facts  and  documents 
hereinbefore  stated  or  recited  were  didy  proved  before  the  said  civil  tribunal ;  and 
the  following  evidence  was  given  respecting  the  law  of  England  :  and  thereupon  the 
said  civil  tribunal  gave  judgment  in  the  last-mentioned  suit,  of  which  judgment  the 
following  is  a  translation  (a) : — 

[10]     "The  Civil  Tribunal  of  Havre, 

the  19th  April,  1856. 
"The  Tribunal. 

"Whereas,  Troteux  and  otheis  (joints),  bearers  of  bills  drawn  by  Benson,  master 
of  the  English  vessel  [11]  the  'Ann  Martin,'  on  Glaus  it  Co.,  who  alone  appeared  as 
owners  of  that  vessel  on  the  certificate  of  regi.stry  in  the  possession  of  the  captain, 
have  caused  the  said  captain  to  be  condemned  to  pay  those  bills,  and  have  [12]  in 
consequence  caused  the  vessel  to  be  seized  in  the  port  of  Havre : 

"  1  hat  the  replevy  of  that  process  is  demanded  by  Castrique  &  Co.,  bearers  of 

(a)  The  original  document  was  as  follows  : — 

"  Tribunal  Civil  du  Havre. 

"Audience  du  19  Avril,  1856. 
"  Le  Tribunal. 

"  Attendu  que  Troteux  et  joints,  porteuis  de  traites  tirees  par  Benson,  capitaine 
du  navire  Anglais  'Aim  Martin,'  sur  Claus  et  comp.,  qui  seids  tiguraient  comme  pro- 
prietaires  de  ce  navire,  sur  I'acte  de  nationalite  dont  etait  saisi  le  capitaine,  out  fait 
condaraner  le  dit  Benson  au  paiement  de  ces  traites,  et  ont  fait  par  suite  saisir  le 
navire  dans  le  port  du  Havre  : 

"Que  le  mainlevee  de  cette  poursuite  est  demande  par  Castrique  et  comp.,  porteurs 
d'un  contrat  qui  pendant  le  cours  du  voyage  de  '  I'Aun  Martin,  a  ete  consenti  par  Claus 
et  comp.  au  profit  de  Harrison,  transmis  par  Harrison  a  Emley,  et  par  ce  dei-nier  k 
Castrique  et  comp.  : 

"  Attendu  que  la  nature  de  ce  contrat  qu'on  a  qualifie  de  mortgage  d'apres  la  loi 
Anglaise  est  peu  importante  au  proces ;  que  soit  qu'il  constitue  une  simple  vent  reelle 
ou  une  simple  vente  apparente,  ou  un  uantissement  accompagne  de  certains  privileges 
particuliers  derivant  de  la  legislation  etraugere  sous  I'empiie  de  laquelle  il  a  ete 
souscrit,  la  decision  doit  etre  la  meme  : 

"Qu'il  s'agit  en  eti'et  de  la  propriete  d'un  navire  navigaut  sous  le  nom  de  Claus  et 
comp.,  qu'il  est  impossible  d'admettre  que  sous  une  legislation  commerciale  quelconqu'il 
soit  reij'u,  qu'en  cours  de  voyage  cette  propriete  puisse  etre  transmise  a  un  tiers,  ou  lui 
etre  engagee  a  titre  de  uantissement,  sans  qu'aucune  trace  de  cette  mutation  ou  de 
cette  modification  de  la  propriete  soit  imprimee  aux  papiers  du  bord,  que  la  bonne  foi, 
qui  est  lame  du  commerce,  repugne  a  une  semblable  idee : 

"  Que  la  legislation  Fran(;aise  le  present,  en  declarant  que  la  vente  voluutaire  d'un 
navire  en  coui's  de  voyage  ne  prejudice  pas  aux  creaneiers  du  vendeur ;  Art.  196  du 
Code  de  Commerce : 

"  Que  la  legislation  Anglaise  contient  une  disposition  analogue,  puis  qu'une  semblable 
vente  ne  produit  d'eti'et  qu'autaut  qu'elle  a  ete  mentionee  par  endossement  sur  I'acte  de 
nationalite,  et  enregistree  dans  un  bref  delai  a  la  douane  du  port  d'armement  au  retour 
du  dit  navire  : 

"  Que  I'endossement  dans  I'espece  n'a  pas  eu  lieu  : 

"  Qu'une  des  conditions  pi-esci'ites  pour  la  valadite  de  la  vente  ou  du  contrat 
innommee  dont  excipent  Castrique  et  comp.,  n'ii  pas  ete  accomplie : 

"Que  ce  contrat  n'est  done  opposable  aux  tiers  qui  ont  traites  avec  Benson  repre- 
sentant  Claus  et  comp.  : 

"Que  la  demande  de  Castrique  et  comp.  n'est  done  pas  admissible  : 

"  (^)u'ils  n'ont  pas  des  lors  qualite  pour  critiquer  le  poursuite  de  Troteux  et  joints, 
et  les  titres  dont  ceux  se  sont  armes  : 

"Que  les  veiitable  coutraditeurs  de  Troteux  et  joints,  c'est  a  savoir  les  syndics  de 
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a  deed  which  during  the  voyage  of  the  '  Ann  Martin '  was  entered  into  by  Clans 
&  Co.  in  favour  of  Harrison,  assigned  by  Harrison  to  Emley,  and  by  the  latter  to 
Castriqne  &  Co.  : 

"Whereas,  the  natuie  of  that  deed,  which  has  been  called  '  mortgage,' according 
to  English  law,  is  of  little  importance  in  the  case  ;  whether  it  constitutes  a  real  sale, 
or  only  an  apparent  sale,  or  a  security  surrounded  by  certain  particular  privilege 
derived  from  the  foreign  law  under  the  authority  of  which  it  was  executed,  the 
decision  must  l)e  the  same  : 

"That  the  ([uestion  at  issue  really  concerns  the  property  of  a  vessel  sailing  under 
the  name  of  CLms  &  Co.  (as  owners),  that  it  is  impossible  to  believe  that  under  any 
commercial  law  whatsoever  it  could  be  allowed  that  in  the  cour.se  of  a  voyage  such 
property  may  be  conveyed  to  a  third  party,  or  be  mortgaged  to  him  by  way  of 
security,  without  there  appearing  on  the  papers  of  the  vessel  any  trace  of  that  convey- 
ance or  modification  of  the  property  ;  that  good  faith,  which  is  the  soul  of  commerce, 
is  contrary  to  such  an  idea : 

"That  the  French  law  orders  it  l)y  enacting  that  the  voluntary  sale  of  a  vessel  in 
the  course  of  a  voyage  does  not  prejudice  the  rights  of  the  creditors  of  the  vendoi' : 
Article  1 96  of  the  Code  de  Commerce: 

"  That  the  English  law  contains  an  analogous  enactment,  since  that  a  similar  sale 
is  only  effective  when  it  has  been  recorded  by  indorsement  on  the  certificate  of 
registry,  and  entered  at  the  port  of  registry  shortly  after  the  said  ship's  return  : 

"That  the  indorsement  in  this  case  has  not  been  made  : 

"That  one  of  the  conditions  required  for  the  validity  [13]  of  the  sale,  or  of  the 
unnamed  deed  upon  which  Castri(iue  &  Co.  found  their  right,  has  not  been  fulfilled  : 

"  That  a  deed  cannot  therefore  be  opposed  to  the  parties  who  have  treated  witii 
Benson,  representing  Claus  &  Co.  : 

"  That  the  claim  of  Castriquc  &  Co.  is  therefore  not  allowable  : 

"That  they  con.seqnentlv  have  no  right  to  question  the  acts  of  Troteux  .uid  others 
(joints),  and  the  documents  with  which  they  are  armed  : 

"That  the  true  opponents  of  Ti-otoux  &  Co.  (joints),  viz.  the  assignees  of  Claus  ife 
Co.,  have  been  called  in  the  cause  ;  that  they  do  not  appear ;  which  facts  lead  to  pre- 
sumption that  they  have  no  objection  to  raise  to  tho.se  acts  : 

"  ^^'heI•eas,  as  to  the  damages  claimed  by  Troteux  and  others,  that  none  will  be 
due,  unless  the  price  of  the  sale  of  the  vessel  should  prove  insutlicient  to  pay 
them  : 

"That,  on  the  other   hand,  they  would  take  their  origin  in  the  diminution  in 

Claus  et  comp.,  .sont  en  clause  qu'ils  font  defaut,  ce  qui  fait  ])rcsumer  ipi'ils  nont 
aucune  contestation  k  soulever  contre  cette  pouisuite  : 

"  Atteuflu,  quant  aux  dommagcsinti'icts  reclames  par  Troteux  et  joints,  qu'ils  ne 
pourront  ctie  dus  que  si  Ic  pi-ix  dc  vente  du  navire  sera  insutHsant  |)oiu'  ies  payer: 

"  (^)u'ils  puiscraicnt  d'aillcurs  leui's  origine  dans  la  diminution  do  x'aleur  qii'aurait 
pu  rprouvcr  lo  navire  penilanl  la  poursuito,  ct  d.ins  uiic  augmentation  dc  frais  a 
prelever  sur  le  prix  : 

"  Attendu,  a  cc  qui  (•on(;(!rnc  la  diminution  ilc  valour,  que  depuis  la  saisie  une  loi 
ayant  pcrmis  aux  franrais  d'acheter  et  dc  franciscr  des  navii'es  etrangers,  la  vente  de 
'I'Ann  Mailin  '  fait  aujoui'd'hui  attircr  beaucoup  plus  de  concurrents  : 

"(^u'il  n'y  aura  done  pas  de  picjudice  : 

"(i>ue,  quaTit  a  raugmontation  de  frais,  on  jieut  la  fixer  a  cinq  cents  francs. 

"  Par  ces  motifs, 

"Statuant  (mi  promi(M'  rossoi't  ol  maticrc  ordinaire,  cu  continuant  a  piononcer 
lii'faut  contre  Hird,  (.'hilton,  Kiggc,  Forget,  Higgins,  ct  Claus  ct  conq)., 

"  ]{ci;oil  TroUuix  ct  joints  iiicidcmmcnt  domandcurs, 

".Joint  la  di'iiiandc  incidontc  a  la  ]>iiiici|)alc,  ct,  faisant  droit  sur  Ic  tout, 

"■luge  Castriipie  et  conq).  non  rc(!ovablcs  ot  mal  fondc's  d;iiis  Icur  action,  Ies  en 
di'l)ontc,  et  sans  (|u'ii  soit  lursoin  d'ordonner  rex[)orlise  deniandcc,  Ies  condannie  en 
cin(|  cents  francs  de  (hmimages-intcrcts,  ct  aux  dcpens,  <|ne  Troteux  et  joints  soront 
dans  tons  Ies  cas  autoriscs  a  employer  comme  frais  dc  poursnite, 

"Juge  t|uc  Ies  ein<i  cents  francs  do  dommages,  intcrcts  no  seront  acquis  a  Troteux 
et  joints  qu'autant  que  le  pi  ix  a  pn'^vcnir  ilc  l.i  vontc  de  cc  n.ivirc  scrait  in^uHisant 
pour  Ies  dcsintcresser." 
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value  liutt'eied  b}'  the  vessel  during  the  suit,  and  in  an  increase  in  the  expenses  to  be 
deducted  from  the  price. 

"  Whereas,  respecting  diminution  in  value,  that,  since  the  seizure,  a  law  having 
allowed  French  subjects  to  buy  and  naturalize  foreign  vessels,  the  sale  of  the  '  Ann 
Martin'  made  at  the  present  time  will  draw  many  more  bidders  : 

"  That  there  will  consequently  be  no  loss  : 

"  That,  as  to  the  increase  of  the  expenses,  it  may  be  fixed  at  500  francs. 

"  For  these  reasons, 

"Deciding  in  first  resort  and  ordinary  matter,  in  continuing  to  pronounce  default 
against  Bird,  Chilton,  Rigge,  Forget,  Higgins,  and  Claus  &  Co. 

"Keceives  Troteux  and  others  (joints)  incidentally  plaintifl's : 

[14]  "Joins  the  incidental  suit  to  the  principal  one,  and,  deciding  on  the  whole, 
adjudges  Castrique  &  Co.  not  receivable,  and  unfounded  in  their  action,  and  rejects 
the  same,  and,  without  there  being  occasion  to  order  the  valuation  (expertise),  con- 
demns them  to  pay  .500  francs  as  damages,  and  to  the  costs,  which  Troteux  and  others 
(joints)  are  authorized  to  use  in  any  cases  as  expenses  to  suit : 

"  Directs  that  the  500  francs  sh<all  be  payable  to  Troteux  and  others  in  the  event 
only  of  a  sale  of  the  vessel  not  realizing  suthcient  amount  to  satisfy  them." 

And  thereupon  the  plaintift'  duly  appealed  according  to  the  law  of  France 
against  the  said  judgment  of  the  said  civil  tribunal  of  Havre,  to  the  Court  of 
Appeal  at  Rouen  ;  upon  the  hearing  of  which  appeal,  besides  the  facts,  documents, 
and  evidence  given  before  the  civil  tribunal  of  Havre,  the  following  case  and 
opinion  of  the  then  Attorney-General  for  ?>ngland  thereon  were  produced  before  and 
admitted  and  leceived  as  evidence  by  the  said  Court  of  Appeal : — 

"  Case  for  the  opinion  of  the  Attorney-General. 

"  Messrs.  Claus  &  Co.,  of  Liverpool,  owners  of  the  vessel  the  '  Ann  Martin,'  being 
indebted  to  Mr.  Thomas  Harrison  in  a  sum  of  40001.,  executed  on  the  30th  of 
November,  1854,  a  mortgage  to  him  of  the  said  vessel  as  a  security  for  the  pay- 
ment of  their  debt,  gi\ing  the  creditor  power  to  sell  the  same  at  the  price  and  on  the 
conditions  he  might  deem  advisable. 

"  The  bill  of  sale  was  entered  at  the  Custom  House,  Liverpool,  on  the  I'nd  of 
December,  1854,  pursuant  to  the  statute  is  cV  9  Vict.  c.  89,  s.  37,  and  such  entry  was 
duly  indorsed  on  the  bill  of  sale. 

"About  the  end  of  1853,  the  'Ann  Martin'  sailed  for  Melbourne;  from  thence 
she  was  ordered  to  CalcutUi,  where  she  was  chartered  for  Ha\re,  in  which  port  she 
arrived  on  the  6th  of  November,  1855. 

[15]  "Between  1854  and  1855,  Messrs.  Louis  Castrique  &  Co.,  the  present  plain- 
tifls,  having  become  entitled  by  assignment  to  the  mortgage  in  question,  endeavoured 
to  take  possession  of  the  vessel ;  but  some  creditors  of  Claus  &  Co.  appeared  as  holders 
of  bills  drawn  in  the  course  of  the  voyage  by  the  captain  of  the  '  Ann  Martin'  on 
Claus  &  Co.,  but  not  accepted.  They  obtained  judgment  on  the  contention  that  their 
money  had  been  used  for  the  purposes  of  the  vessel  during  tlie  voyage. 

"The  sale  of  the  vessel  was  judicially  sued  for,  and  was  about  to  take  place,  when 
Louis  Castrique  &  Co.  formed  a  demand  claiming  the  vessel,  and  founding  their  right 
on  the  bill  of  .sale  or  mortgage  of  the  30th  of  November,  1854. 

"  The  creditors  who  had  seized  the  vessel  contend, — first,  that  the  certificate  of 
registry  of  the  vessel,  of  September,  1853,  mentioned  Claus  &  Co.  as  owners, — 
secondly,  that  bonii  fide  third  parties,  who  lent  money  to  the  captain  of  a  vessel  in 
the  cour.se  of  its  voyage  had  only  to  look  at  the  certificate  of  registry,  and  that  the 
law  of  nations  did  not  allow  creditors  whose  claims  owed  their  origin  to  the  preserva- 
tion of  the  vessel  to  be  sacrificed, — thirdly,  that  the  bearers  of  the  deed  of  mortgage  of 
the  30th  of  November,  1854,  had  Only  themselves  to  blame  for  having  allowed  the 
certificate  of  registry  to  exist. 

"  Messrs.  Louis  Castrique  &  Co.  have  contended, — first,  that  the  deed  of  the  30th 
of  November,  1854,  was  a  real  bill  of  sale,  beauise  it  transferred  the  property  and 
the  right  to  sell  at  any  time,  under  any  form,  and  on  any  conditions, — secondly, 
that,  if  even  it  constituted  a  mortgage  only,  it  gave  them  an  undoubted  right  to 
sell  the  \^essel  in  any  other  port  than  Havre,  to  apply  the  proceeds  to  the  payment 
of  their  debt,  and  to  hand  over  the  balance  to  Claus  &  Co.  or  their  [16]  assignees. 
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they  having  become  l)aiikriii)t, — thirdly,  that,  iiotwithstaiiding  the  cei'tificate  of 
registry,  the  deed  of  the  ."iOth  of  Xovemhcr,  1854,  entered  at  the  Custom  House 
on  the  ■2nd  of  December  following,  must  pievail  against  the  claims  of  the  creditors 
of  Claus  &  Co., — fourthly,  that  the  English  law  gives  no  lien  to  the  creditor  for  money 
lent  to  the  captain,  where  no  bottomry-bond  is  eflected. 

"  Nevertheless,  the  tribunal  of  Havre  has  given  the  judgment  which  is  herewith 
submitted  to  counsel,  and  decided  against  the  plaintiff's  claim.  [The  judgment,  ut 
ante,  p.  10,  was  set  out.] 

"In  that  state  of  the  case,  the  French  advocate  on  the  plaintiffs  behalf  puts  the 
following  questions, — first,  A\'hat  is  the  nature  and  what  are  the  eflects  of  the  contract 
entered  into  on  the  -'^Oth  of  November,  185+,  Itetween  Claus  and  Harrison  1 — Secondly, 
What  are  at  common  law  in  England  the  character  and  the  effect  of  the  contract  called 
mortgage  ? — Thii'dl}',  Can  a  vessel  be  mortgaged  dui-ing  a  voyage  ?  and  is  the  entry  at  the 
Custom  House  sufficient  to  give  a  good  title  to  the  mortgagee  as  against  third  parties? 
— Fourthly,  Can  the  creditor  to  whom  the  mortgage  has  been  given  claim  the  vessel, 
to  the  exclusion  of  those  who  have  lent  money  to  the  captain  during  the  voyage,  and 
who  have  received  from  him  bills  of  exchange  drawn  upon  the  owner  mentioned  in 
the  certificate  of  registry  1 — Fifthly,  Can  the  law  of  England  give  a  privilege  in  the 
vessel  to  creditors  who  have  lent  the  captain  money  for  necessaries  supplied  during 
the  voyage,  where  no  bottomry-bond  is  given? — Sixthly,  What  are  (if  any)  the  rights 
of  the  assignees  of  Claus  &  Co.,  who  were  declaied  bankrupts  on  the  10th  of  May, 
1855,  on  the 'Ann  Martin'? — Seventhly,  Caiuiot  the  assignees  jointly  contend  that 
the  French  creditors,  holders  of  the  bills  in  question,  have  no  right  to  compel  a  sale 
of  the  vessel  1 " 

[17]  Opinion  thereon. 

"The  French  tribunal  appears  to  have  misapprehended  the  PJnglish  law,  as  will 
appear  from  the  answeis  about  to  be  given  to  the  (piestions  proposed. 

"  As  to  the  first  and  third, — The  bill  of  sale,  on  being  perfected  as  required  by  the 
8  &  9  Vict.  c.  89,  ss.  37,  at  seq.,  gave  the  mortgagee  a  specific  lien  and  charge,  ^•alid 
against  the  assignees  uiRler  the  subsequent  bankruptcy,  notwithstanding  the  ship 
continued  on  her  voyage  in  the  reputed  ownership  of  the  bankrupts:  s.  46.  The 
indorsement  on  the  certificate  of  registry  is  not  necessary  to  pass  the  property  :  but 
the  mortgagee's  title  is  complete  on  the  entry  of  the  bill  of  sale  at  the  Custom  House  : 
ss.  27,  28.  The  indorsement  on  the  certificate  is  only  important  on  a  question  of 
priority  between  several  specific  mortgagees,  itc.  ;  and,  even  in  this  case,  the  first 
mortgagee  has  thirty  days  allowed  him  to  procui'e  the  indorsement  on  the  certificate, 
from  the  date  of  the  ship's  return  to  the  port  to  which  she  belongs :  s.  .'59. 

"As  to  the  second, — A  mortgage  is  in  form  an  absolute  conveyance  of  the  pro- 
perty, defeasible  on  payment  of  the  sum  lent  on  a  given  day.  If  the  re-payment  be 
not  made  on  that  day,  the  dispositions  remain  absolute,  and  at  common  law  the  mort^ 
gagee  becomes  absolute  owner.  But,  in  the  equity  courts,  the  mortgagor, — the  oi'iginal 
owner, — may  recover  the  ])roperty  on  re-payment  of  the  stun  advanced  and  interest. 

"As  to  the  fourth  and  fifth  cjuestions, — The  law  of  all  foreign  codes  founded  on 
the  Civil  law  gives  a  lien  for  money  advanced  for  repairs  and  necessaries  on  a  voyage, 
without  any  express  hypothecation.  Hut  by  the  law  of  Fngland  no  such  lien  or 
claim  u])on  the  shi])  (in  rem)  exists,  iniless  thci'c  be  an  express  con-[18]-tract  of 
hypothecation,  viz.  a  bottonny-bond.  This  contract  of  hypothecation  the  master  may 
enter  into  when  tiic  shi])'s  necessities  require  it  in  a  foieign  port,  and  there  are  no 
otlior  means  of  obtaining  necessaries  for  or  the  means  of  |)rosecuting  the  voyage  : 
■lolm^  V.  ^'imoiut,  2  (j.  li.  425.  So  strict  is  the  rule,  that,  if  the  re])airs  were  done  or 
money  advanced  on  personal  ciedit,  even  if  a  bottomry-bond  be  subsecpiently  actually 
given,  it  will  not  hy])othecatc  the  vessel  ;  as  no  repairs,  iVc,  done  on  personal  credit 
can  be  afterwards  converted  into  a  bottomry  transaction  :  see  Addison  on  Contracts, 
4th  edit.  p.  289  ;  and  bills  of  exchange  drawn  on  the  owner,  although  accomiianicd  by 
a  verbal  arrangement  foi'  a  lien,  will  not  ctt'ect  an  liyi)othecation  :  Abbott  on  Sliip])ing, 
9th  edit.  p.  l.'iO.  In  the  case  of  Slaiiil'inilc  v.  Fcnnini/,  I  1  C.  H  88,  it  was  decided  by 
the  court  of  Common  I'lcas  that  the  master  h;us  no  authority  to  hypolhcc.ite  the  ship 
for  repairs,  &c.,  unless  the  re-pa^'inent  be  niaile  to  dci)en<l  on  the  safe  arrival  of  the 
ship  ;  and  that  he  cannot  hypothecate  the  shij)  and  also  pledge  the  per.sonal  credit 
of  the  owners.     This  case  seems  to  be  conclusive  that  the  creditors  for  the  monov 
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iulvanced  to  the  captain,  having  obtained  no  bottomrv-bon<l,  have  no  claim  except  as 
general  creditors  of  the  bankrnpt. 

"  As  to  the  sixth  question, — The  assignees  are  postponed  to  the  plaintiflfs'  claim, 
under  the  46th  section  of  the  8  &  9  Vict.  c.  89,  but  are  entitled  to  the  surplus  proceeds 
after  satisfying  the  plaintiffs'  debt,  &c. 

"  As  to  the  seventh  question, — The  assignees  may  contend  successfully,  according 
to  the  law  of  England,  that  the  French  creditors  have  no  specific  lien,  and  must  come 
in  to  participate  pro  rata  with  the  other  general  creditors  of  the  bankrupts,  and  that 
they  have  no  specific  right  to  compel  a  sale  of  the  ship,  the  property  in  which,  upon 
the  bankruptcy,  vested  in  the  [19]  assignees,  subject  to  the  plaintiffs'  claim  under 
their  mortgage.  "  A.  E.  CoCKBURN. 

"Temple.     Oct.  27th,  18.56." 

And  the  said  couit  thereupon,  on  the  3rd  of  March,  1857,  gave  judgment  in  the 
matter  of  the  said  appeal ;  of  which  judgment  the  following  is  a  translation  :  — 

"  Adopting  the  reasons  contained  in  the  judgment  of  the  civil  tribunal  of  Havre 
on  the  19th  of  April,  18.56,  we  confirm  the  same,  and  condemn  the  appellants  to  the 
fine  and  costs  (a)." 

And  thereupon,  and  after  the  said  last-mentioned  judgment  had  been  given,  and 
whilst  the  said  ship  and  her  appurtenances  were  and  continued  to  be  so  seized  and 
arrested  as  aforesaid,  that  is  to  say,  on  the  29th  of  May,  1857,  the  said  ship  and  her 
said  appurtenances  were,  under  and  in  pursuance  of  an  order  of  the  said  civil  tribunal 
at  Havre,  sold  by  public  auction  at  the  port  of  Havre  aforesaid.  The  now  defendants 
then  became  and  were  the  highest  bidders  at  the  sale  for  the  said  ship  and  her  appur- 
tenances, and  then  became  and  were  adjudicated  to  be  the  purchasers  of  the  said  ship 
and  her  said  appurtenances. 

The  plaintiff  was  present  at  the  said  sale,  and  bid  through  his  attorney,  and  gave 
no  notification  at  the  said  sale  that  he  objected  to  it.  The  defendants  at  the  time  they 
became  the  purchasers  of  the  said  ship  had  no  notice  or  knowledge  of  the  plaintiff's 
title  to  [20]  the  ship,  and  were  bona  fide  purchasers  of  the  ship  on  their  own  account, 
anil  paid  49,420  francs,  50  c,  into  the  said  court  of  the  civil  tribunal  of  Havre  as  the 
price  of  the  said  ship  :  and  the  defendants,  after  they  became  the  purchasers  of  the 
ship,  being  English  subject.s,  obtained  from  the  English  consul  at  Ha\-re  a  provisional 
certificate  for  the  registry  of  the  said  ship,  and  brought  the  said  ship  and  her  said 
appurtenances  to  the  port  of  Liverpool,  in  England,  and  afterwards  applied  to  the 
board  of  Customs  for  the  cancellation  of  the  old  registry  of  the  ship,  and  for  the  ship 
to  be  registered  de  novo  in  the  name  of  the  defendants  as  owners  ;  which  application 
was  granted,  and  the  ship  was  registered  de  novo  in  the  name  of  the  defendants  on  the 
1.5th  of  .July,  1857. 

Afterwards,  on  the  20th  of  Augu.st,  1857,  the  plaintiff'  duly  demanded  the  posses- 
sion of  the  said  ship  and  her  said  appurtenances  of  and  from  the  defendants  ;  and  the 
defendants  then  refused  to  give  or  deliver  the  possession  of  the  said  ship  or  her  said 
appurtenances,  or  either  of  them,  oi-  any  part  thereof,  to  the  said  Louis  C'astrique. 

The  vessel  has  since  the  20th  of  August,  1857,  been  totally  lost  at  sea.  The 
plaintiff'  has  since  the  20th  of  August,  1857,  and  before  the  commencement  of  this 
action,  commenced  fresh  actions  before  the  French  tribunals  to  recover  the  price  of  the 
ship  paid  by  the  defendants  to  the  officers  of  the  civil  tribunal  at  Havre,  and  such 
proceedings  are  still  pending. 

Copies  of  the  several  original  judgments  in  the  court  of  the  Tribunal  of  Commerce 
at  Havre,  the  civil  tribunal  of  Havre,  and  of  the  court  of  appeal  at  Rouen,  were  annexed 
to  the  case,  and  were  to  be  taken  as  part  thereof :  and  the  court  were  to  be  at  liberty 
to  draw  any  inferences  from  the  facts  and  documents  as  above  set  forth  that  might 
be  drawn  hy  a  jury. 

[21]  The  question  for  the  opinion  of  the  court  was,  whether,  under  the  above 

(a)  The  original  was  as  follows  : — 

"  Cour  Imperiale  de  Rouen. 
"Audience  du  3  Mars,  1857. 
"  La  Cour,  adoptant  les  motifs  qui  ont  determine  les  premiers  juges,  confirme  le 
jugement  du  Tribunal  Civil  du  Havre,  du   19  Avril,  1856,  et  condamne  I'appellant  en 
I'amende,  et  aux  depeus." 
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circumstances,  the  plaintiff  was  entitled  to  recovei'  from  the  defendants  the  said  ship 
and  her  appurtenances. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  so  entitled  to  recover, 
then  judgment  was  to  lie  entered  up  for  the  plaintiff  for  the  value  of  the  ship  on  the 
10th  of  August,  1857,  the  amount  to  be  settled  by  arbitration,  and  costs  of  suit.  If 
the  court  should  be  of  a  contrary  opinion,  then  judgment  of  non-pros,  with  costs  of 
suit,  was  to  be  entered  up  for  the  defendants. 

James  Wilde,  ().  V.  (with  whom  was  Holi),  for  the  plaintiff(a).  It  appeals  from 
tlie  case  that  the  ship  "  Ann  Martin  "  being  on  a  voyage,  and  the  master  requiring 
money  for  necessary  disbursements,  a  bill  was  drawn  \>y  [22]  him  at  Melbourne  upon 
his  owner  in  Englan<l ;  that,  the  ship  being  at  the  port  of  Havre,  the  bill  (which  had 
been  refused  acceptance  by  tlie  drawee,  who  had  in  the  meantime  parted  with  his 
interest  in  the  ship  by  bill  of  .sale,  duly  registered,)  was  indorsed  to  certain  persons 
in  France  for  the  purpose  of  suing  the  master  there,  the  law  of  that  country  under 
such  circumstances  allowing  a  recourse  to  the  ship.  A  judgment  was  accordingly 
obtained  in  the  French  court  against  the  master,  under  which  the  ship  was  sold  ;  neither 
the  original  transferee  of  the  ship,  nor  the  plaintiff',  who  claimed  under  a  subsequent 
bill  of  sale  from  him,  ever  having  notice  of  the  proceedings  in  the  French  court,  or  an 
opportunity  of  being  heard  there  in  defence  of  their  rights.  It  will  be  contended,  on 
the  other  side,  that  the  proceeding  in  the  French  court  being  a  proceeding  in  rem, 
the  judgment  is  conclusive  again.st  all  the  world.  It  is  submitted,  however,  that  this 
was  not  a  proceeding  in  rem  ;  and  that  the  French  court,  assuming  to  decide  according 
to  English  law,  have  fallen  into  the  mistake  of  supposing  that  the  property  in  a 
British  vessel  cannot  pass  l>y  a  bill  of  sale  executed  pending  a  voyage.  They  have, 
in  effect,  held  that  the  real  owner  had  no  right  to  intervene,  and  decline  to  recognize 
any  other  title  than  that  of  ('laus.  [Keating,  J.  Do  they  not  profess  to  decide 
according  to  their  own  law,  and  merely  state  that  the  English  law  coincides?)  The 
contract,  being  English,  was  to  be  goveiiied  by  the  English  law.  The  effect  of  a  judg- 
ment of  a  foreign  court  has  been  considered  in  numerous  cases.  In  l)a!(/h:is:h  v.  Hmiqson, 
7  Bingh.  495,  504,  5  M.  &  P,  407,  424,  Tindal,  C.  J.,  says:  "The  general  law  upon 
this  subject  is  well  known,  that  the  sentence  of  a  foreign  court  of  Admiralty  of  com- 
petent jurisdiction  is  binding  upon  all  parties,  and  in  all  countries,  as  to  the  fact  upon 
which  the  condemnation  proceeded,  where  such  fact  appears  [23]  on  the  face  of  the 
sentence  free  from  doubt  and  ambiguity.  But  it  is  at  the  same  time  as  well  estaiilished, 
that,  in  order  to  conclude  the  parties  from  contesting  the  ground  of  eonilemnation  in 
an  English  court  of  law,  such  ground  must  appear  clearly  upon  the  face  of  the  sentence  ; 
it  must  not  l)e  collected  by  inference  only,  or  left  in  uncertainty  whether  the  siiip  was 
condemned  upon  one  ground  which  would  be  a  just  groiuul  of  condemnation  by  the 
law  of  nations,  or  on  another'  ground  winch  would  amount  only  to  a  breach  of  the 
municipal  regulations  of  the  condemning  country.  The  cases  of  Fischer  v.  0(ik,  1  Campb. 
418,  and  Calvert  v.  Bovill,  7  T.  R.  523,  are  express  authorities  to  this  point."  The 
next  objection  to  the  proceedings  here  is,  that  no  one  who  was  interested  in  the 
vessel   was  cited  to  appear  in   the  French  court,  or  had  any  opportunity  of  being 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  First, — That  the  contract  arising  out  of,  and  the  liability  in  I'cspect  of,  the  supply 
of  necessaries  to  the  '  Ann  Martin,'  and  the  bill  of  I'.xciiange  given  by  the  cajitaiu 
thcr'eof,  must  l>c  construed  and  go\erned  by  and  accor-ding  to  the  law  of  iMigland  ; 
that,  by  that  law  (the  nccessai-ics  having  be(Mi  supplied  on  personal  cr-edit,  and  tiier-e 
beirrg  no  contr'act  of  hypothecation),  ther'o  was  no  bCn  u|)orr  the  >-liip,  and  the  ship  could 
irot  have  beerr  i)roceedc<i  agairrst  in  r'cm  ;  that  the  Fr'cnch  courts,  irr  their'  judgrrrcrrts, 
manifestly  proceeded  uporr  an  err'orreous  view  of  the  Errglish  law  ;  that  the  said  judg- 
ments ar-e  erroneous  and  utterly  void  ;  arrd  tiiatthe  sale  tliercurrder-  passed  rro  property 
in  the  ship  as  agairrst  the  |)lairrtill': 

"  Secorrdly, — That  the  Frerrch  corrrts  iiad,  irrrder'  the  cir'cumstarrces  staled  irr  the 
case,  rro  power  or  authority  to  seize  or  dispose  of  the  pr-operty  of  the  plairrtill'  for'  the 
purpo.se  of  .satisfying  the  corrtr-act  .-irisirrg  orrt  of  the  sairl  bill  of  excharrge,  to  which  the 
plaintill'  was  not  a  party,  arrd   rrpon  which  he  was  rrot  in  arry  way  lialde  : 

"Tirir'dly,  —That  rreitiu'i-  llarr-isorr,  ErnJey,  rror-  the  jrlairrtifl',  Irail  arry  ])r'oi)ei'  rrotico 
of  the  pr-ooecdings  irr  the  Frerrch  coirr'ts  irrrder  whicii  tire  sirip  was  seized  arrd  .sold,  so 
as  to  rerrder  tlrerrr  \aiid  as  agairrst  the  plairrtiff." 
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heard.  This  is  manifestly  contrary  to  natural  justice  :  Obicini  v.  Blif/h,  8  Bingh.  335, 
1  M.  &  Scott,  477  ;  Cowan  v.  Bnniiwond,  1  i\I.  it  G.  882,  i  Scott,  N.  R.  138  ;  Pollard  v. 
Bell,  8  T.  R.  434.  In  Xorelli  v.  Bosm.,  2  B.  &  Ad.  7.57,  the  defendant,  in  discharge  of 
a  debt  to  the  plaintiff,  indorsed  bills  to  him  which  had  been  drawn  and  indorsed  to  the 
defendant  by  parties  in  France,  but  were  accepted  by  a  per.sou  in  this  country,  and 
payable  at  a  l)anker's  here.  The  plaintift'  indorsed  them  over.  On  their  being  pre- 
sented for  payment,  the  banker's  clerk  inadvertently  cancelled  the  acceptances,  but 
immediately  wrote  opposite  to  them  "  cancelled  by  mistake  :  "  the  bills  were  not  how- 
ever paid,  there  being  no  effects.  The  holders  then  presented  them  at  a  house  to  which 
they  were  addressed  in  case  of  need,  but  that  house  refused  pajnnent  in  consequence 
of  the  cancelling  :  they  would  otherwise  have  honoured  them.  A  I'e-acceptance  was 
obtained  from  the  acceptor,  but  he  did  not  pay  the  bills.  The  plaintiff' then  took  them 
up,  and  returned  [24]  them,  i-egularly  protested,  to  the  defendant,  who  applied  to  the 
prior  endorsers  for  payment,  but  they  refused.  The  defendant,  who  resided  abroad, 
cited  the  drawers,  the  intermediate  indorsers,  and  the  plaintift",  before  the  Tribunal 
of  Commerce  at  Lyons,  for  the  purpose  of  obtaining  a  guarantee  for  himself  against 
liability  on  the  bills.  That  court  adjudged  him  and  the  other  parties,  except  the 
plaintitl',  discharged  from  liability,  and  decreed  that  the  bills  should  remain  to  the 
plaintift's  debit.  The  plaintitl  then  carried  the  cause  to  a  court  of  appeal  in  France, 
which  confirmed  this  decree,  a.ssigning  as  a  reason  that  the  cancelling  of  the  accep- 
tances operated  as  a  suspension  of  the  legal  remedies  against  the  acceptor,  and  was 
equivalent  to  a  delay  granted  him  by  the  holders,  with  whom  the  plaintift  was  identified, 
and  consequently  that  the  other  parties  to  the  bills  were  discharged.  It  was  held, 
that  the  French  courts  had  mistaken  the  law  of  England  as  to  the  effect  of  the  cancel- 
lation, and  therefore  that  the  defendant  was  still  liable  at  the  plaintiff's  suit  for  the 
debt  in  respect  of  which  the  bills  were  given,  notwithstanding  the  decree.  Lord 
'i'enterden,  in  delivering  judgment,  there  says  :  "  It  is  unfortunate  for  the  defendant 
if  the  law  of  England  compels  him  to  pay  this  debt,  while  the  sentence  of  the  French 
court,  confirmed  on  appeal,  prevents  his  recovering  the  amount  from  the  indorsers  and 
drawers  of  the  bills  abroad.  But  this  is  the  consequence  of  his  own  act.  Without 
waiting  to  ascertain  what  the  judgment  of  an  English  court  would  be  in  a  proceeding 
on  these  bills,  he  goes  at  once  for  relief  before  a  court  in  France,  where  the  law  of 
England  is  misinterpreted,  it  being  considered  there  that  the  remedy  upon  the  bills  in 
this  country  was  suspended  liy  the  accidental  cancelling  of  the  acceptance,  and  conse- 
quently the  indorsers  and  drawers  discharged.  If  the  defendant  had  waited  the  result 
of  [25]  an  action  here,  the  decision  of  the  French  court  would  then  probably  have  been 
different.  If  there  is  no  person  in  this  country  from  whom  the  defendant  can  recover 
what  he  is  liable  to  pay  in  this  action,  that  is  certainly  a  misfortune,  but  it  is  one  that 
he  has  brought  upon  himself."  [Keating,  J.  There,  the  contract  was  an  p]nglish 
contract,  and  would  be  construed  according  to  the  English  law.]  So,  here  ;  for,  the 
limits  of  Benson's  obligations  in  i-espect  of  his  draft  would  depend  upon  our  law, — the 
mere  fact  of  the  bill  having  been  indorsed  to  a  Frenchman  making  no  difference. 
[Willes,  J.  This  is  not  procedure  :  it  is  in  a  part  of  the  French  code  which  is  dealing 
with  French  contracts  and  French  rights:  see  the  Code  de  Commerce,  book  2,  tit.  1, 
art.  191,  7th  division.]  Potter  v.  Broivn,  5  East,  124,  is  an  authority  to  shew  that  the 
rights  and  liabilities  of  the  parties  to  this  conti'act  were  properly  determinable  by  the 
law  of  England,  and  were  in  no  degree  affected  by  the  accident  of  the  vessel  being 
found  in  a  French  port. 

Mellish  (with  whom  was  Crompton  Hutton),  for  the  defendants  (a).  The  judg- 
ment of  the  French  court,  being  a  judgment  in  rem  of  a  court  of  competent  jurisdic- 
tion with  respect  of  the  very  thing  which  is  the  subject  of  the  judgment  is,  whether 
right  or  wrong,  binding  on  all  the  world.  The  defendant  has  purchased  the  ship 
under  that  judgment,  without  notice  of  any  defect  or  of  any  fraud,  and  consequently 
his  title  cannot  be  impeached.  [Willes,  J.  AVhich  of  the  judgments  do  you  [26] 
rely  on  as  being  a  judgment  in  rem  ?]     The  judgment  of  the  15th  May,  1855,  and  the 

(a)  The  point  marked  for  argument  on  the  part  of  the  defendants,  was, — 
"That   the  judgments  of  the  French  courts  ordering  the  ship  to  be  sold,  and 
declaring  the  defendants  to  be  the  purchasers,  were  judgments  in  rem  by  a  court  of 
competent  jurisdiction,  and  therefore  binding  on  all  parties,  and  conclusive  evidence 
of  the  defendants'  property  in  the  ship." 
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ultimate  deeision  of  the  oouit  of  uppoal  at  Roneii.  All  judgments  aie  inter  partes, 
and  only  binding  upon  the  parties  to  tlie  proceeding  ;  or  judgments  in  rem,  hy  which 
the  status  of  a  particular  thing  is  determined,  and  which  are  binding  upon  all  the 
world.  [Willcs,  J.  There  is  a  third  mode  of  procedure,  where  process  is  directed 
against  property  within  the  jui'i.sdiction,  ad  fundandum  jurisdictionem  ]  That  is  a 
process  to  found  a  proceeding  inter  partes,  as  in  the  Mayor's  court,  London.  Here, 
the  proceeding,  npon  the  face  of  the  case,  is  against  the  ship.  The  captain,  having 
the  opportunity  of  opposing  the  detention  of  the  ship,  declined  to  avail  himself  of  it, 
in  order  to  obtain  his  personal  discharge.  Glaus  and  his  assignee  were  summoned, 
because  tlie  proceeding  was  in  rem,  and  they  were  the  only  persons  who  appeared 
to  be  interested  in  the  ship,  and  entitled  to  be  heard.  Story,  in  his  Conflict  of 
Laws,  §  591,  592,  593,  discusses  the  eflect  of  judgments  of  this  kind.  "If,"  he  says, 
S  591,  "the  matter  in  controversy  is  laud  or  other  immovable  property,  the  judg- 
ment pronounced  in  the  fornm  rei  sitaj  is  held  to  be  of  universal  obligation  as  to 
all  the  matters  of  right  and  title  which  it  professes  to  decide  in  relation  thereto. 
This  results  from  the  very  nature  of  the  case  :  for,  no  other  court  can  have  a  com- 
petent jurisdiction  to  inquire  into  or  settle  such  right  or  title.  By  the  general  con- 
sent of  nations,  therefore,  in  cases  of  immovables,  the  judgment  of  the  forum  rei  sita; 
is  held  absolutely  conclusive.  Immobilia  ejus  jurisdictionis  esse  reputantur,  ubi  sita 
sunt.  On  the  other  hand,  a  judgment  in  any  foreign  country  touching  such  immov- 
ables will  be  held  no  obligation.  John  Voet  is  explicit  on  this  point.  '  Licet  auteni 
I'egulariter  judex  requisitus  non  cogno.'cat  de  justitia  sententi*  per  alteram  judicem 
latie,  nee  eam  ad  examen  penitius  revocet,  sed  pro  ju.s-[27]-titia  ejus  ac  requitate 
prtesumat.  Tamen  si  animadvcrtat  earn  directo  contra  sni  teri-itorii  statuta  latam 
esse  circa  res  immobiles,  in  suo  terntorii  sitas  eandem  non  exsequitur ;  uti  nee,  si  alias 
absque  prolixa  cans*  cognitione  nonstet,  sententiam  ludlam  esse : "  J.  Voet,  ad  Pand. 
torn.  1,  lib.  42,  tit.  1,  n.  41,  p.  788.  "The  same  principle  (§  592)  is  applied  to  all 
other  proceedings  in  rem  against  movable  property  within  the  jurisdiction  of  the 
court  pronouncing  the  judgment.  Whatever  the  court  settles  as  to  the  right  oi'  title, 
or  whatever  disposition  it  makes  of  the  property  by  sale,  revendication,  transfer,  or 
other  act,  will  l)e  held  valid  in  every  other  country  whore  the  same  question  comes 
dii'ectly  or  indirectly  in  judgment  before  any  other  foreign  tribunal.  This  is  very 
familiarly  known  in  the  cases  of  proceedings  in  rem  in  foreign  couits  of  Admiralty, 
whether  they  aie  causes  of  prize,  or  of  bottomry,  or  of  salvage,  or  of  forfeiture,  or  of 
any  the  like  nature  over  which  such  courts  have  a  rightful  juiisdiction  founded  on 
the  actual  or  constructive  possession  of  the  sul)ject-matter  (res).  The  same  rule  is 
applied  to  other  courts  proceeding  in  rem,  such  as  to  the  court  of  Exchequer  in 
England,  and  to  otiier  courts  exercising  a  like  jurisdiction  in  rem  upon  seizures.  And 
in  cases  of  this  sort  it  is  wholly  immaterial  whether  the  judgment  be  of  accjuittal  or 
of  condemnation.  In  both  cases  it  is  equally  conclusive.  15ut  the  doctrine,  however, 
is  always  to  be  understood  with  this  limitation,  that  the  judgment  has  been  obtained 
bona  tide  and  without  fraud  ;  foi',  if  fraud  has  intervened,  it  will  doubtless  avoid  the 
force  and  validity  of  the  sentence.  So,  it  must  appear  that  there  have  been  legnlar 
proceedings  to  found  the  judgment  or  decree  ;  and  that  the  parties  in  interest  in  rem 
iiave  had  notice,  or  an  opportunity  to  appear  and  defend  their  interests,  either 
personally  or  by  their  ])roper  representatives,  [28]  before  it  was  pronounced  :  for,  the 
conunun  justice  of  all  nations  requiics  that  no  condemnation  should  be  pronounced 
before  the  party  has  an  ()|)portnnity  to  lie  heard."  The  proceeding  here  was  exactly 
like  a  proceeding  on  bottomry  ;  and  the  only  parties  who  wei'c  entitled  to  be  heard 
were  duly  cited  to  a])peai'  in  the  French  couit,  and  the  French  court  had  actual 
possession  of  tlu^  subject  matter.  In  §  593,  the  learned  author  says:  "In  all  these 
cases  the  same  principle  i)revails,  that  the  judgment,  acting  in  I'cm,  shall  be  held  con- 
clusive npon  the  title  and  transfei'  and  dispositioTi  of  the  i)ro|)erty  itself,  in  whatever 
l)lace  the  same  property  may  afterwards  bo  found,  and  by  whomsoever  the  latter  may 
be  questioned  ;  and  whether  it  be  directly  or  incidentally  brought  in  question.  But 
it  is  not  so  universally  settled  that  the  judgment  is  conclusive  of  all  the  ])oints  which 
are  incidentally  dispr)scd  of  by  the  judgment,  or  of  the  facts  or  allegations  upon  wiiich 
it  professes  to  be  foundcil.  In  this  respect,  different  rules  are  ado|)ted  liy  dill'orent 
states  l)oth  in  Euiope  and  in  America.  In  England  such  judgments  are  held  con- 
clusive, not  only  in  rem,  but  also  as  to  all  the  points  and  facts  which  they  professedly 
or  incidentally  d(Mnde.      In  .some  of  the  American  States  the  same  doctrine  prevails. 
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While,  in  other  American  States,  the  judgments  are  held  conclusive  only  in  rem,  and 
may  be  controverted  as  to  all  the  incidental  gronnds  and  facts  on  which  they  profess 
to  be  founded."  The  general  maritime  law  requiring  that  every  ship  shall  carry  with 
her  the  certificate  of  registry,  which  is  conclusive  evidence  of  ownership,  though  our 
law  allows  a  mortgage  of  a  ship  while  on  a  voyage,  the  French  court  could  not  recog- 
nize any  other  title  than  that  of  Claus.  The  general  effect  of  judgments  in  rem  is 
very  fully  considered  in  the  notes  on  Hughe f  v.  Cornelius  ("2  Show.  232)  and  The 
Duchess  [29]  of  Kingslou's  case  (20  Howell's  St.  Tr.  35.5),  in  2  Smith's  Leading  Cases, 
4th  edit.  607  et  seq.  Speaking  of  estoppel  by  matter  of  record,  it  is  said,  p.  611, — 
"Questions  of  this  sort  usually  arise  on  judgments,  they  being  by  far  the  most 
extensive  species  of  records.  With  regard  to  their  conclusi\'e  effect,  they  may  be 
divided  into  two  classes, — 1,  judgments  in  rem, — 2,  judgments  in  personam  ;  or 
perhaps  it  would  be  more  accurate  to  say,  inter  partes,  since  an  adjudication  upon 
the  status  of  a  particular  person  is  as  much  entitlecl  to  the  conclusive  effect  of  a  judg- 
ment in  rem  as  is  an  adjudication  on  the  status  of  a  particular  inanimate  thing. 
With  regard  to  both  these  classes,  one  observation  may  be  made,  viz  that,  for  the 
mere  purpose  of  pioving  the  existence  of  a  judgment,  the  production  of  a  recoi'd  of 
either  sort  is  conclusive  upon  all  the  world."  Again,  p.  613, — "The  universal  effect 
of  a  judgment  in  rem  depends  on  this  principle,  viz.  that  it  is  a  solemn  declaration 
proceeding  from  an  accredited  quarter  concerning  the  status  of  the  thing  adjudi- 
cated upon  ;  which  very  declaration  operates  accordingly  upon  the  status  of  the 
thing  adjudicated  upon,  and  ipso  facto  renders  it  such  as  it  is  thereby  declared  to 
be.  Thus,  a  condemnation  of  goods  in  the  Exchequer  not  merely  declares  the  goods 
to  be  liable  to  forfeiture,  but  accomplishes  the  forfeiture  accordingly.  A  sentence  in 
a  Prize  Court  not  merely  declares  the  vessel  prize,  but  vests  it  in  the  captors.  Now, 
when  the  status  of  the  thing  is  thus  altered,  it  seems  to  follow  as  a  necessary  conse- 
quence that  the  sentence  altering  it  must  conclude  all  the  world  ;  for,  how  vain  would 
it  be  to  try  an  issue  whether  the  thing  be  or  be  not  as  decreed,  when  the  decree 
has  not  only  declared  but  rendered  it  such  !  "  Again,  p.  631, — "With  regard  to  courts 
of  Admiralty,  the  rule  with  regard  to  their  sentences  is  the  same  as  that  regarding 
sentences  of  spiritual  courts,  where  their  [30]  pi'oceeding  is  in  rem  :  for  instance, 
when  a  vessel  is  condemned  as  prize,  it  seems  never  to  have  been  disputed  that  the 
sentence  is  conclusive  upon  all  the  world  :  see  the  notes  to  Le  Cuax  v.  Eden,  Dougl. 
614."  Again,  p.  633,  speaking  of  actions  upon  foreign  judgments,  it  is  said, — "There 
may  be  now  some  doubt  whether,  in  such  an  action,  circumstances  impeaching  it 
ought  to  be  pleaded  specially,  or  given  in  evidence  under  the  plea  of  non  assumpsit, 
as  tending  to  rebut  the  implication  of  a  promise  arising  from  the  existence  of  the 
judgment  stated  in  the  declaration.  However  this  may  be,  there  are  some  points 
clear  upon  the  question  of  conclusiveness.  First,  it  is  clear  that,  if  the  judgment 
appear  on  the  face  of  the  proceedings  to  be  founded  on  a  mistaken  notion  of  the 
English  law,  Xorelh  v.  Bossi,  2  B.  &  Ad.  757),  or  of  the  law  of  nations  (Pollard  v.  Bell, 
8  T.  R.  444,  Bird  v.  Appleh?i.  S  T.  R.  562,  Bnrhu/  v.  Clagett,  3  B.  &  P.  215,  Botton  v. 
Gladstone,  2  Taunt.  85),  or  to  offend  common  sense  and  justice  (Buchanan  v.  Bucker, 
1  Campb.  63,  9  East,  192  ;  and  see  C'avan  v.  Stezmrt,  1  Stark.  N.  P.  C.  525,  Frankhind 
V.  M'Gusiy,  1  Knapp,  274,  Bruce  v.  Wait.  1  M.  &  R.  1,  1  Scott,  N.  R.  81,  where  the 
judgment  was  that  of  an  inferior  English  court,  IVard  v.  Ellayn,  Cro.  Jac.  261),  or 
even  to  be  grossly  defective  (Obicini  v.  Bligh,  8  Bingh.  335,  1  M.  &  Scott,  477), 
it  would  not  be  conclusive  either  in  a  declaration  or  a  plea.  It  is  also  not  too 
much  to  say  that  our  courts  would  allow  it  to  be  impeached  by  extiinsic  evidence, 
offered  for  the  purpose  of  shewing  that  the  court  which  pronounced  it  had  no 
jurisdiction  (see  Harehck  v.  Bockicood,  8  T.  R.  268,  Bmrks  v.  Orr,  1  You.  &  C.  464), 
or  that  it  was  obtained  by  fraud,  for  that,  to  use  the  language  of  the  Lord  Chief 
Justice,  is  an  extrinsic  collateral  act  which  vitiates  the  most  solemn  proceedings 
even  of  our  own  courts  ;  or  by  means  contrary  to  the  established  [31]  prin- 
ciples of  justices,  as,  for  instance,  without  summoning  or  obtaining  the  appearance  of 
the  party  defendant;  for,  such  an  objection,  if  apparent  on  the  proceedings,  would  be 
fatal ;  and  it  would  proliably  be  thought  too  great  a  confidence  to  lepose  in  the  officers 
of  a  foreign  court,  if  we  were  to  assume  the  impossibility  of  their  stating  the  observance 
of  such  forms  in  cases  where  they  were  not  actually  observed."  Again,  p.  639, — 
"  The  commonest  instance  of  the  effect  of  the  judgment  of  a  foreign  court  of  com- 
petent jurisdiction  in  rem  is  afforded  by  the   sentences  of  courts  of  Admiralty  on 
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(|Ucstion.s  of  prize.  '  Th;it  these  sentences  are  admi.ssible  and  conclusive  evidence  of 
the  fact  they  decide,  it  seems  not  safe  now  to  question,'  were  the  expressions  of  Le 
Blanc,  J.,  in  Lothian  v.  Henderson,  3  B.  &  P.  517.  And  this  opinion  is  amply  borne 
out  by  prior  and  subsequent  auth(;rities  :  see  Kindcrsky  v.  Chase,  Pai'k,  Ins.  490, 
Bolton  v.  Gladstone,  5  East,  15.5,  Barinij  v.  Clagelt,  3  B.  &  P.  214,  Christie  v.  Sea-etan, 
8  T.  R.  1 96.  Such  a  sentence,  being  in  rem,  binds  the  rights  of  third  persons."  So 
held  Lord  KUenborough  in  Fisher  v.  Ogle,  1  Campb.  418.  The  case  of  Cammell  v. 
Seifell,  3  Hurlst.  &  N.  617  (which  is,  however,  now  pending  in  the  Exchequer 
Chamber),  is  also  an  authoiity  to  shew  that  the  judgment  of  a  foieign  court  of  com- 
petent jurisdiction  proceeding  in  rem  is  binding  and  conclusive  as  against  all  the 
world  (a).  But  it  is  contended  on  the  part  of  the  plaintitt',  that,  assuming  this  to  be 
a  judgment  in  rem,  it  is  void  because  it  proceeded  upon  an  erroneous  notion  of  the 
English  law.  [Willes,  J.  The  proceeding  in  the  French  court  was  against  the  master 
personally  ;  and  the  court  decides  that  the  present  [32]  plaintiff  has  no  title,  and 
orders  a  judgment  in  rem.  Is  not  that  an  erroneous  conclusion  as  to  the  subjects 
matter  against  which  execution  ought  to  go?  Prize  courts  decide  upon  principles 
which  are  applicable  all  the  world  over.  W  hen  such  a  court  decides  upon  a  question 
of  prize,  its  judgment  is  perfectly  intelligible.  But  this  is  no  more  than  an  award  of 
execution  against  the  property  of  B.  to  satisfy  A.'s  debt.  A  judgment  in  rem  making 
B.'s  goods  liable  for  A.'s  debt  would,  I  apprehend,  be  a  bad  judgment,  for  want  of 
jurisdiction.  A  court  proceeding  in  rem  must  have  jui'isdiction  so  to  proceed,  in  order 
to  render  its  judgment  universally  binding.]  By  sending  his  vessel  to  a  French  port, 
the  owner  places  himself  within  and  subjects  himself  to  the  jurisdiction  of  the  French 
courts  :  and,  although  the  French  court  may  have  given  a  bad  reason  for  its  judgment, 
there  was  a  good  one,  viz.  that  the  plaintiff's  bill  of  sale  had  not  been  registered  at 
the  time  of  the  seizure.  The  Merchant  Shipping  Act,  1«54  (17  &  18  Vict.  c.  104), 
did  not  come  into  operation  until  the  1st  of  May,  1855,  and  the  assignment  by  Emley 
to  the  plaintiff  took  place  on  the  9th  of  April  in  that  year,  and  consequently  its 
validity  would  depend  upon  the  previous  act  of  8  X'  9  Vict.  c.  89,  the  37th  section 
of  which  provided  that  no  bill  of  sale  oi'  other  instrument  in  writing  should  be  valid 
and  effectual  to  pass  the  property  in  any  ship,  or  in  any  share  thereof,  until  registered. 
Norelli  v.  Hossi,  2  B.  &  Ad.  757,  is  no  authority  for  the  plaintiff,  for  that  was  the  case  of 
a  judgment  inter  partes.  There  is  a  further  objection  to  the  plaintift''s  right  to  call 
in  question  the  proceedings  of  the  French  court ;  for,  the  case  finds  that  "  the  ])laintiff 
was  present  at  the  sale,  and  l)id  through  his  attorney,  and  gave  no  notification  at  the 
said  sale  that  he  olijccted  to  it."  He  has,  therefore,  by  his  conduct  ratified  all  that 
was  done,  and  must  be  [33]  taken  to  have  waived  any  objection  he  might  hav(!  had 
to  the  proceedings. 

IIoll,  in  leply.  The  proceedings  in  the  French  court  do  not  upon  the  face  of  them 
appear  to  have  been  otherwise  than  proceedings  in  pci-sonam  :  and,  asscuning  that 
they  were  proceedings  in  rem,  still  the  judgment  is  not  binding  and  conclusive  upon 
the  courts  of  this  country,  by  reason  of  its  having  been  based  upon  an  erioneous 
notion  of  the  English  law  :  Calvert  v.  Borill,  7  T.  K.  523  ;  Bird  v.  Ajqileton,  8  T.  R. 
562;  I'otter  v.  Brown,  5  East,  124;  Le  Caux  v.  PJden,  2  Dougl.  614;  Mclan  v.  The 
Duke  de  Fitzjames,  1  Bos.  &  P.  138;  Morris  v.  Robinson,  3  B.  &  C.  196,  5  D.  &  R.  34  ; 
Nmelli  v.  Rossi,  2  B.  &  Ad.  757.  [^Villes,  J.  Mchm  v.  The  Duke  de  Fitzjames,  is 
inconsistent  with  De  la  Fega  v.  Fianiia,  1  B.  &  Ad.  284.]  Whether  the  assignment 
to  the  present  plaintiff  was  registered  or  not  at  the  time  of  the  seizure  is  wholly 
immateri.il,  inasmuch  as  that  did  not  form  the  ground  of  the  French  judgment.  The 
fact  of  the  jjlaintiff  being  present  and  bidding  at  the  sale  is  also  imm.ileri.il  ;  for,  lie 
could  not  in  any  way  have  interfered  with  a  sale  ordered  by  the  court.  [Willi.uns,  J. 
riifeired  to  the  case  of  The  Bold  Bua-leugh,  Ilnnner,  .7/7'.,  /)('//,  Re.sp.,  1  Moore's 
P.  C.  267.  A  Scotch  steamer  ran  down  an  Fiiglish  vessel  in  the  Humber.  An  action 
was  connicnced  in  the  ('ourt  of  .Admiralty  in  l-'.ngland  by  the  owners  of  the  Hnglish 
vessel  against  the  owners  of  the  steamer,  and  a  warrant  of  arr(^st  issued  ag.-iinst  the 
ship;  but,  before  the  ship  could  be  ai-rostcd,  she  had  .sailed  for  Scotland.  A  suit- was 
then  commenced  by  the  owners  of  the  Knglish  vessel  against  the  owner  of  the  steamer 
in  the  court  of  Session  in  Scotland,  for  the  damage,  and  the  steamer  was  arrested 

(a)  The  Exchequer  Chamber  have  since  given  judgment,  affirming  the  decision  of 
the  court  below ;  see  the  case  reported,29  I^aw  J.,  Exch.  350,  5  Hurlst.  &  Norm.  728. 
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under  process  of  that  court,  hut  subsequently  released  upon  bail.  [34]  Aftei'wai'ds, 
and  pending  these  proceedings,  the  steamer  was  sold,  without  notice  to  the  purchaser 
of  this  unsatisfied  claim  against  her.  The  proceedings  in  the  court  of  Se.ssion  were 
still  pending,  when  the  steamer,  having  come  within  the  jurisdiction  of  England,  was 
again  arrested  under  process  of  the  High  Couit  of  Admiralty  in  England,  and  an 
action  for  damage  commenced  in  that  court  for  the  same  cause  of  action  as  was  still 
pending  in  Scotland, — instructions  being  sent  to  Scotland  to  abandon  the  proceedings 
in  the  court  of  Session.  The  owner  of  the  steamer  appeared  under  protest  in  the 
Admiralty  court,  and  pleaded, — first,  lis  abili  pendens, — secondly,  that  he  was  a 
purchaser  for  value  without  notice.  It  was  held  by  the  Judicial  Committee, — over- 
ruling such  protest, — First,  that  the  plea  of  lis  alilii  pendens  was  bad,  as  the  suit  in 
Scotland  was,  in  the  first  instance,  in  personam,  the  proceedings  being  commenced  by 
process  against  the  persons  of  the  owners  of  the  vessel  (the  defendants),  and  the 
ari-est  of  the  steamer  only  collateral,  to  secure  the  debt ;  while  the  proceedings  in  the 
Admiralty  court  in  England  were  in  the  first  instance  in  rem,  against  the  vessel  ;  and 
therefore,  the  two  suits  being  in  their  nature  different,  the  pendency  of  one  suit 
could  not  be  pleaded  in  suspension  of  the  other. — Secondly,  that,  as  by  the  Civil  Law 
a  maritime  lien  does  not  include  or  lequire  possession,  but,  being  the  foundation  of 
proceedings  in  rem  (a  process  requisite  only  to  perfect  a  right  inchoate  from  the 
moment  the  lien  attaches),  such  lien  travels  with  the  thing  into  who.sesoever  pos.session 
it  may  come,  and,  when  carried  into  effect  by  a  proceeding  in  rem,  relates  back  to  the 
period  when  it  first  attached, — the  steamer  was  liable  for  the  damage  committed  by 
her,  though  in  the  hands  of  a  purchaser  without  notice  of  the  damage  or  the  proceed- 
ings instituted  against  her.] 

Cur.  adv.  vult. 

[35]  WiLLE.s,  J.  now  delivered  the  judgment  of  the  court  (a)' : — 

The  first  question  in  this  case  is,  whether  the  proceedings  of  the  court  at  Havre 
can  be  examined  into  by  this  court.  If  those  proceedings  were  in  rem,  and  the  court 
by  a  judgment  upon  proceedings  of  that  character  determined  that  the  ship  was 
charged  with  a  "privilege"  or  lien  for  the  advances,  and  liable  to  be  .sold  to  defray 
them,  then,  unless  it  appeared  upon  the  face  of  such  proceedings  that  the  judgment 
was  void,  it  could  not  be  questioned  even  by  persons  who  like  this  plaintiff  weie  not 
before  the  court. 

If,  on  the  other  hand,  the  proceedings  were  in  personam,  and  the  liability  of  the 
ship  was  only  brought  incidentally  in  question,  such  proceedings  would  not  be  binding 
upon  persons  who  were  not  parties  to  them,  and  the  question  of  property  must  be 
decided  as  between  such  parties  without  regard  to  the  judgment,  if  shewn  to  be 
erroneous. 

It  appears  to  us  that  the  proceedings  must  be  considered  as  of  the  latter  class, 
viz.  in  personam,  and  not  in  rem.  They  were  originally  instituted  against  the  master 
personally,  and,  so  far  as  they  related  to  the  ves.sel,  that  was  proceeded  against  as 
a  security  for  the  judgment  of  contrainte  par  corps  against  the  master.  This  we  hold 
to  have  been  a  suit  in  personam,  upon  the  authoritv  of  the  judgment  of  Jervis,  C.  J., 
in  The  Bold  Bucckugh,  7  Moore's  P.  C.  267,  286. 

Now,  it  is  clear  that  the  judgment,  if  examinable,  cannot  be  sustained  ;  for,  it 
proceeds  upon  the  erroneous  assumption  that  Article  191  of  the  Code  de  Commerce 
created  a  maritime  lien  upon  the  ship  though  English,  in  respect  of  advances  made 
to  the  [36]  master  in  an  English  port  by  persons  carrying  on  business  there,  upon 
a  bill  drawn  by  him  upon  his  English  owner  in  England,  merely  because  that  bill 
happened  to  have  fallen  into  French  hands,  and  the  vessel  had  touched  in  the  ordinary 
course  of  navigation  at  a  French  port  (a)^.     This  proposition  of  French  law  [37]  is  not 

[ay  The  judges  present  on  the  argument,  were, — Erie,  C.  J.,  AVilliams,  J.,  Willes,  J., 
and  Keating,  J. 

(«)2  The  190th  article  of  the  Code  de  Commerce  is  as  follows : — 

"  Les  navires  et  autres  batimens  de  mer  .sont  meubles.  Neanmoins  ils  sont  aftect^s 
aux  dettes  du  vendeur,  et  specialement  a  celles  que  la  loi  declare  privilegies." 

Art.  191.  "Sont  privilegies,  et  dans  I'ordre  oil  elles  sont  rangees,  les  dettes  ci- 
aprfes  designees  :  1°  Les  frais  de  justice  et  autres,  faits  pour  parvenir  a  la  vente  et  k 
la  distribution  du  prix  :  2"  Les  droits  de  pilotage,  tonnage,  cale,  amarrage  et  bassin 
ou  a\-ant-bassin  :  3'  Les  gages  du  gardien,  et  frais  de  garde  du  batiment,  depuis  son 
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sustained  by  anything  stated  in  the  case :  and  we  have  the  satisfaction  of  knowing 
that  the  opinion  of  the  court  at  Rouen,  upon  this  point,  when  at  last  brought  forward 
theie,  was  in  accordance  with  our  [38]  own,  that  that  article  of  the  code  is  not 
applicable  to  the  present  case  (a). 

The  (juestion  as  to  the  effect  of  the  French  proceedings  is  therefore  reduced  to 
this, — whether  the  sale  [39]  of  A.'s  vessel  in  execution  of  B.'s  debt  under  the  process 
of  a  foreign  court  not  proceeding  in  rem,  is  binding  upon  A.  in  England. 

It  is  clear  that  such  a  sale  in  this  countiy  would  be  [40]  wholly  void  as  against  A,; 
and  we  are  not  informed  that  the  law  of  France  differs  in  this  respect  from  our  own. 

entn'-e  dans  Ic  port  jusqu'a  la  vente  :  4°  Le  loyer  des  magazins  oil  so  trouvent  deposes 
les  agres  et  les  apparaux  :  -j  Les  frais  d'entretien  du  batiraent  et  de  ses  agres  et 
apparaux,  depuis  son  dernier  voyage  et  son  entree  dans  le  port :  6'  Les  gages  et  loyer 
du  capitaine  et  autres  gens  de  I'equipage  employees  au  dernier  voyage  :  7'  Les  sommes 
pretees  au  capitaine  pour  les  be-soins  du  batiment  pendant  le  dernier  voyage,  et  le 
rembounsement  du  prix  des  marchandises  par  lui  vendues  pour  le  meme  objet :  8°  Les 
sommes  dues  au  vendeur,  aux  fournisseurs  etouvriers  employes  k  la  construction,  si 
le  navire  n'a  point  encore  fait  de  voyage  ;  et  les  sommes  dues  aux  creanciers  pour 
fournilures,  travaux,  main-d'(euvre,  pour  radoub,  victuailles,  armement  et  equipement, 
avant  le  di-part  de  navire,  s'il  a  di'ja  navigue  :  9°  Les  sommes  pretees  a  la  gi'osse  sur 
le  corps,  quille,  agres,  apparaux,  pour  radoul),  \ictaailles,  armement  et  equipement, 
avant  le  dr'pai't  du  navire  :  10°  Le  niontant  des  primes  d'assinances  faites  sur  le  corps, 
(|uille,  agres,  apparaux,  et  sur  rarmeraent  et  equipement  du  navire,  dues  pour  le  dernier 
voyage:  11  Les  dommages  intc'rets  dus  aux  affreteurs  pour  le  defaut  de  delivei-ance 
des  marchandises  qu'ils  sonl  chargees,  ou  pour  remboursement  des  avaries  surt'ertes 
par  les  dites  marchandises  par  la  faute  du  capitaine  ou  de  I'equipage.  Les  creanciers 
compris  dans  chacun  des  numeros  du  present  article  viendront  en  concurrence  et  au 
marc  le  franc,  en  cas  d'insuffisance  du  prix." 

The  192nd  article  is  as  follows : — 

"  Le  privilege  accorde  aux  dettes  enoncees  dans  le  precedent  article,  ne  pent  etre 
exerce  (ju'autant  qu'elles  seiont  justifiees  dans  les  formes  suivantes  :  1"  Les  frais  de 
justice  seront  constates  par  les  etats  de  frais  arretes  par  les  tribunaux  competens  : 
2"  Les  droits  de  tonnage  et  auters,  par  les  quittances  legates  des  receveurs  :  'S  Les 
dettes  designees  par  les  numeros  1,  3,  4  et  5  de  Fart.  191,  seront  constateos  par  des 
etats  arretes  par  le  president  du  ti'ibunal  de  commerce:  4  Les  gages  et  loyors  de 
I'equipage,  par  les  roles  d'armement  et  desarmemont  arrete^s  dans  les  Ijureaux  de 
I'inscription  maritime  :  5  Les  sommes  pretees  et  la  valeux  des  marchandises  vendues 
pour  les  besoins  du  naviie  pendant  le  deinier  voyage,  par  des  etats  arretes  par  le 
capitaine,  appuyes  de  proces-verbaux  signes  par  le  capitaine  et  les  principaux  do 
I'equipage,  constatiint  la  neccssite  des  emprunts  :  (>"  La  vente  du  navire  par  un  aete 
ayant  date  certaine,  et  les  fournitures  pour  rainiament,  equipement,  et  victuailles  du 
navire,  seront  constatees  par  les  mi'inories,  factures  ou  t'^tats  vises  |)ar  le  capitaine  et 
arretes  par  larmatucr,  dont  nn  double  seia  depose  au  greH'e  du  tril)unal  de  I'onunerce 
avant  le  depart  du  navire,  ou,  au  plus  tsird,  dans  les  dix  jours  apres  son  depart : 
7  Les  sommes  pietcx-s  a  la  grosse  sur  le  corps,  (|uille,  agres,  apparaux,  ai-mement  ct 
equi[)enient,  avant  le  di'qiart  flu  navire,  seront  constatees  par  des  contrals  passes 
(levant  notaires,  ou  sous  signature  privee,  dont  les  expeditions  ou  doubles  seront 
deposes  au  greH'e  du  tribiiTial  de  commerce  dans  les  dix  jours  de  leur  date  :  8  Les 
primes  d'assurances  seront  constatees  par  les  policies  ou  ])ar  les  extraits  des  livros  des 
eourtieis  d'a.ssurances :  9'  IjCS  dommage-interets  dus  aux  atl'reteurs  seront  constates 
par  les  jugemens,  ou  par  les  decisions  arl)itrales  qui  seront  intcrvcnues." 

(a)  The  judgment  here  referred  to  was  as  follows: — 

"Attendu  (pie  le  navire  anglais  Ann  Martin,  du  port  do  Liverpool,  ayaut  ('ti'- 
saisi  et  vendii  dans  le  port  du  li.ivre,  une  flistrii)ution  s'ost  ouverte  sui'  le  prix  de 
ladjudieatiDii, 

"  (j)u'aueune  diliiculli'  ne  s'est  (^levee  sur  la  sommc  a  dislrilnier,  lixee  par  M.  lo 
juge-commissaire,  ni  sur  les  collocations  pi-ivilegiees,  sous  les  n'"  1,  2,  .'!,  4,  5,  6,  7,  8, 
9  et  10  de  I'etat  de  distributinn  provisoire  :  mais  ipie  MM.  (Jastrique  et  (.*'' out  eon- 
tcMt(''  les  cDllDcations  privilc>gi('es  allouees  sous  le  u"  1  1  a  M.  V'ictoi-  Klin,  sous  le  n"  1  iJ 
a  MM.  Delaroehe,  Arm.uid  Delessert  et  C",  sous  le  u"  Li  ji  M.  Troteux,  et  out  oux- 
menics  deniande  a  etre  eolloques  en  privilege,  coiitrairoraent  a  la  decision  de  M.  le 
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This  is  to  our  minds  decisive  of  the  present  case  :  and  we  aie  relieved  from  considering 
whether,  if  [41]  it  had  appeared  that  by  the  French  law  the  title  of  the  purchaser  under 
a  judicial  sale  is  valid,  notwithstanding  the  invalidity  or  illegality  of  the  preliminary 
proceedings,  that  law  would  be  recognized  in  this  [42]  country  as  giving  a  good 
title  to  the  purchaser,  according  to  the  maxim  Locus  regit  actum.     We  pronounce 

juge-commissaire,  qui  ne  les  a  admis  a  la  distribution  que  comme  creanciers  purement 
chirographaires  : 

"  Attendu  que  la  premiere  question  a  resoudre,  pour  statuer  ees  contestations,  est 
celle  de  savoir  d'apres  quelle  legislation  le  prix  dn  navire  '  Ann  Martin  '  devra  etre 
distribue ; 

"  Attendu,  a  cet  egard,  que,  sans  aucun  doute,  les  membles  sont  regis  par  les  lois 
du  pays  sur  le  territoire  duquel  ils  se  trouvent;  qu'ainsi  les  membles  saisis  et  vendus 
sur  le  territoire  franrais,  encore  qu'ils  appartiennent  a  un  etranger  et  soient  de 
provenance  etraugere,  doivent  etre  distribues  d'apres  la  loi  fran(,-aise  ; 

"Mais  qu'un  navire  n'est  pas  un  meuble  ordinaire  ; 

"  Que  le  navire  etranger  conserve,  meme  dans  les  ports  franijais,  son  caractere  de 
chose,  de  piopriete  etrangeres  ; 

"  Que  ce  caractere  est  imprime  an  navire  par  une  piece  dent  doit  etre  porteur  le 
capitaine  et  qui  certifie  sa  nationalite  ; 

"  Que  le  navire  a  un  port  auquel  il  doit  etre  attache  et  qui  est,  pour  ainsi  dire, 
son  domicile ; 

"  Que,  d'ailleurs,  les  contrats  en  vertu  desquels  se  presentent  Castrique  et  C'"  et 
Elin  et  joints  ont  ete  passes  sur  le  sol  britannique  on  dane  les  colonies  britanniques, 
entre  Anglais,  au  sujet  d'un  navire  anglais ; 

"Que  la  legislation  anglaise  doit  done  seule  presider  k  la  distribution  du  prix  du 
navire  '  Ann  Martin  ' ; 

"  Attendu,  sur  la  reclamation  de  Castrique  et  C",  qu'ils  sont  porteurs, — 

"  r  D'un  acte  dn  Novembre,  1854,  par  lequel  John-George  Clauss,  de  Liverpool, 
sujet  anglais,  porte  sur  Facte  de  nationalite  comme  proprietaire  de  '  I'Ann  Martin,' 
alors  en  voyage  aux  Indes-Orientales,  a  transfere  a  Thomas  Harrison,  aussi  sujet 
anglais,  porteur  d'une  lettre  de  change  de  1,000  livres  sterling,  sonscrite  par  John- 
George  Clauss,  la  propriete  du  navire  '  Ann  Martin,'  parce  que,  si  la  lettre  de  change 
etait  payee,  le  transport  serait  nul,  et  parce  que,  au  contraire,  si  elle  n'etait  pas  payee, 
Hai'rison  etait  autorise  a  ^■endre  le  na\ire,  a  se  rembourser  de  la  lettre  de  change 
et  k  verser  le  surplus  du  prix  a  John-George  Clauss,  qui  devait  d'ailleurs  rester  en 
jouissance  du  navire  jusqu'a  I'echeance  de  la  lettre  de  change  ; 

"2°  D'un  acte  du  2  Fevrier,  1S55,  par  lequel,  ie  benefice  du  premier  acte  a  ete 
transere  a  Richard  Emley,  qui  a  reescompte  la  lettre  de  change  ; 

"3°  Et  Entin  d'un  acte  du  9  Avril,  1855,  par  lequel,  dans  les  memes  circonstances, 
Richard  Emley  a,  de  son  cote,  transfere  a  Louis-Joseph  Castrique  le  benefice  des  deux 
actes  cidessus  analyses ; 

"Lesquels  trois  actes  ont  ^te  enregistres  au  Havre,  le  9  Aoiit,  1855  ; 

"Attendu  que,  d'apres  Blackstone,  2'"  volume  de  la  1'  edition  d'Oxford,  page  157, 
il  y  a  deux  espfeces  de  gage,  le  gage  vif,  \ivum  vadium,  et  le  mortgage,  mortuum 
vadium ; 

"Qu'il  y  a  gage  vif  lorsqu'un  bien  est  delivre  par  Temprunteur  au  preteur  jusqu'  a 
ce  que  les  revenus  aient  rembourse  la  somme  empruntee  (on  dit  qu  en  ce  cas  le  gage 
est  vivant,  puisqu'il  survit  a  la  dette,  et  qu'apres  le  paiement  d'icelle  il  fait  retour  a 
I'emprunteur) ; 

"Qu'il  y  a  mortgage  lorsque  le  bien  est  delivre  au  preteur  sous  la  condition  que, 
si  I'emprunteur  rembourse  la  somme  pretee  au  jour  fixe  dans  I'acte,  I'emprunteur 
mortgagier  restera  en  possession  du  gage,  parce  qu'au  contraire,  en  cas  de  non- 
paiement  au  temps  indique,  le  gage  est,  par  la  loi,  mort  pour  rempi-unteur,  ([ui  est 
depossede,  et  le  droit  du  mortgage  sur  le  bein  n'est  pas  conditiounel,  mais  absoln  ; 

"  Attendu  qu'il  est  bien  evident,  d'apres  ces  definitions,  que  le  contrat  intervenu 
entre  John-George  Clauss  et  Harrison,  dont  le  benefice  a  ete  transmis  ii  Emley  et 
ensuite  k  Castrique,  est  un  contrat  de  mortgage  ; 

"Attendu  que,  d'apr&s  un  acte  du  Parlement  anglais  du  4  Aout,  1845,  rendu  dans 
les  huitieme  et  neuvifeme  annees  du  regne  de  la  reine  Victoria,  il  est  decrete  qu'aucun 
navire  ne  pent  jouir  des  privileges  et  avantages  de  navire  anglais,  a  moins  qu'il  n'ait 
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no  opinion  upon  this  latter  point,  which  we  mention  only  lest  it  should  be  supposed 
to  h.ave  escaped  our  attention. 

[43]  For  these  reasons,  the  proceedings  in  France  did  not  defeat  the  title  which 
by  the  law  of  this  country  the  plaintitl'ac(|uired,  unincumbered  by  any  lien  or  "  privi- 
lege "  for  the  advances,  or  the  bill  drawn  in  respect  of  them. 

[44]  It  only  remains  to  notice  the  argument  that  the  plaintitt',  by  bidding  at  the 
sale,  gave  it  validity.     This  argument  cannot  prevail ;  for,  the  plaintilf  obviously  did 

ete  enregistre  comme  tel  par  les  autorites  designees,  et  qu'on  n'ait  obtenn  de  ces 
antorites  un  eerticat  d'enregistrement  dans  la  forme  voulue  : 

"  Que  les  antorites  dont  il  s'agit  sont  d'ailleurs  en  Angleterre  les  receveurs  ou 
controleurs  des  douanes  : 

"Que,  d'apres  le  n"  37  du  dit  acte,  ancun  contrat  de  ventu  ou  de  mortgage  d'un 
navire  ne  sera  valable  jusqu'a  ce  que  I'acte  de  veiite  on  autre  instrument  soit  produit 
an  receveur  ou  controleur  des  douanes  du  port  d'enregistrement,  et  jusqu'a  ce  que  ce 
receveur  ou  controleur  ait  inseie  les  mentions  des  parties  essentielles  de  I'acte  de  vente 
ou  de  mortgage  an  dos  du  certificat  d'enregistrement ; 

"Que,  d'apres  I'article  39  de  ce  meme  actue  du  Parlement,  il  es  defendu  aux 
receveurs  ou  controleurs  d'enrigistrer  un  autre  acte  de  vente  ou  de  mortgage  avant 
trente  jours  a  partir  de  I'enregistrement  du  premier,  ou,  si  lo  navire  n'est  pas  dans  le 
port  ou  il  a  ete  enregistre,  avant  trente  jours  a  partir  de  son  retoui',  lesquels  delais 
sont  aceordes  pour  qu'on  puisse  produire  le  certiiieat  d'enregi-stiement  du  receveur  ou 
controleur  qui  doit  I'endosser,  de  I'acte  de  vente  ou  do  mortgage,  et  dans  le  cas  ou, 
dans  les  dits  delais,  I'acheteur  ou  le  mortgage  n'ont  produit  le  certificat,  les  receveurs 
ou  controleurs  pourront  eni'cgistrer  tout  autre  acte  de  vente  ou  de  mortgage,  et  conferer 
des  droits  a  un  autre  acheteur  ou  mortgagi',  ([ui  produira  le  certificat  pour  le  faire 
endosser,  la  veritable  intention  de  I'acte  du  Parlement  etant  que  les  divers  acheteurs 
ou  nioi'tgages  aient  rang  et  pi'iorite,  non  suivant  la  date  oil  leurs  contrats  out  ete 
enregistres,  mais  suivant  celle  a  laquelle  a  ete  fait  I'endossement  sur  le  certificat 
d'enregistrement ; 

"  Attendu  qu'il  est  bien  evident,  d'apres  la  legislation  qui  vient  d'etre  analysee, 
(|ue  c'est  cet  endosscment  qui  seul  complete  et  opere,  il  I'egard  des  tiers,  la  translation 
de  pi'opriete  ou  les  droits  resultant  de  I'acte  de  mortgage,  et  qu'ainsi  se  trouve  justifie 
par  un  teste  precis  le  principe  pose  par  le  Tribunal  dans  sons  jugenient  du  2  Aoftt, 
li!i56,  intervenu  entre  Castrique  et  C"  et  Troteux  et  joints,  sur  I'opposition  a  la  vente 
fait  par  Castrique:  c'est  a  savoir  qu'il  est  impossil)le  d'adniettre  qu'une  legisgation 
commercialc  quelcon(|ue  puisse  penuettre  qn'un  navire  on  cours  de  voyage  puisse  etre 
vcndu  ou  engage  sans  ((u'aucune  mention  du  contrat  de  vente  ou  de  nantLssement  soit 
faite  sur  I'acte  de  nationalite,  c'est-a-dire,  pour  les  navires  anglais,  sur  le  certificat 
d'enregistrement ; 

"Attendu  que  les  actes  du  30  Novembre,  185J-,  du  2  FiHiier,  1855,  et  du 
9  Avril,  1855,  ont  bien  ete  enregistres  k  ladouanc  do  Liverpool,  les  2  Decembre,  1854, 
3  Fevrier,  1855,  et  13  Avril,  1857,  mais  que  I'acte  de  nationalite  du  navire 'Ann 
Martin,'  c'est-tVdire  le  certificat  d'enregistrement  de  ce  navii-e,  dont  I'tait  porteur  le 
captaine,  et  qui  a  ('•tc  frappt'  an  Havre  par  la  saisie,  n'a3'ant  pu  ctre  repre.scntc  an 
receveur  de  la  douane  de  Liveipool,  rendossomont  exige  par  l.i  loi  anglaise  n'a  pu 
avoir  lieu  ;  que  le  contrat  de  mortgage  n'a  done  pas  rei;u  .sa  peifeetion  a  1  cgard 
des  tiers  ; 

"  (j)ne  le  Triiiunai  a  dcja  juge,  le  2  Aoflt  I85C,  <(ue  ce  contrat  n'a  ])as  confiur  a 
Castrique  et  C''  le  droit  de  reclamer  la  piopriete  du  navire  'Ami  .Martin';  ipiil  im; 
lenr  a  pas  davantiige  ti-ansmis  un  droit  de  preference  sur  le  prix  ;  ijue  la  demande  de 
Castri(|ue  et  C',  tendant  a  obtenir  une  collocation  en  privilege,  doit  done  etre  rejeteo ; 

"Attendu  (|ue  Castrique  et  C"  ont  contcste  les  droits  roconmis  par  M.  Ic  jugc- 
eommissaire  au  profit  de  Victor  Elin,  Delaroche,  Armaml  Delessert  et  C''  el  de 
Troteux  ; 

"tjue  le  Triliunal  ne  s'arretera  pas  longtenips  a  discutcr  Ic  moyen  tin- de  ce  ipie 
ces  negociants  ne  soraicnt  pas  portcurs  serieux  <les  titresen  vertu  (lesi|uels  ils  ont  agi  ; 
(|ue,  .saisis  par  la  voie  de  rendossemcnt  des  traites  tirees  par  ic  capiUiine  Renson  sur 
le  proprietaire  du  navire  'Aim  Martin,' John  (Jeorge  Clauss,  valour  reiMU^  pour  di'bours 
f.iits  ])(nn'  Ic  navire,  ils  ont  ol)teMU  jugemciit  contre  Honsoii,  repri'scnlanl  au  Havre  le 
proprirtaire  du  navire  ; 

"  Que  Castrique  et  C'  out  forme  unc  liciee-oppositiou  a  ces  jugemenl.s  j  qu'ils  en 
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not  intend  to,  and  indeed  could  not  in  point  of  law,  ratify  the  sale  made  adversely 
to  him,  and  not  in  his  name.  And  there  was  no  estoppel  between  him  and  the  defen- 
dants, because  the  latter  do  not  appear  to  have  known  of  or  been  misled  by  the  fact 
that  the  plaintitt'  was  a  bidder. 

Our  judgment  is  theiefore  for  the  plaintiff'. 

Judgment  for  the  plaiutiti(a). 

ont  ete  deboutes  par  jugement  du  21  Decembre,  1857,  confirme  par  arret  de  la  Cour 
du  14  Aout,  1S5S  ;  que  d^s-lors  la  legitimite  des  creances  d'Elin,  Delaroche,  Arniand 
Delessert  et  C",  et  de  Troteux,  est  incontestable  ; 

"  Attendu,  en  ce  qui  concerne  le  privilege  qui  leur  a  ete  accoi-de,  que,  d'apres  la 
jurisprudence  anglaise,  constatee  par  de  nombreux  arrets,  des  lettres  de  change  tirees 
par  le  capitaine  sur  le  proprietaire  du  navire,  comme  assurance  de  I'argent  avanco  an 
capitaine,  quoique  accompagnees  d'un  engagement  verbal  du  capitaine  portant  que  le 
navire  serait  atiectc  au  paiement  de  ces  lettres,  ne  peuvent  etre  considerees  comrae 
des  actes  hypothecaircs  (Livre  d' Abbott  sur  la  loi  des  navires  marchands  etdes  marins, 
9°  edition,  1854,  page  132) ; 

"Que  ce  meme  auteur,  page  122,  s'exprime  ainsi :  'Nous  avon.s  vu  precedemment 
que  le  maitre  pent,  dans  certains  cas,  hypothequer  le  navire  en  pays  etranger ;  main- 
tenant  je  me  propose  de  considerer  la  nature  des  actes  par  lesquels  un  navire  pent 
etre  atl'ecte  par  le  capitaine  comme  securite  de  paiement  d'une  dette  contractee  pour 
ce  navire ;  ces  actes  sont  ordinairement  qualities  de  prets  a  la  grosse  ; ' 

Attendu  que  des-lors  Elin  et  joints,  n'etant  porteurs  d'aucune  lettre  de  grosse,  ne 
peuvent  reclamer  aucun  privilege  d'apres  la  loi  anglaise  : 

"  (ju'il  importe  peu  qu'ils  aient  obtenu  condamnation  en  privilege :  que  c'est  seule- 
ment  lors  de  la  distril^ution  que  les  privileges  doivent  etre  apprecies  et  classes ; 

"  Qu'enfin  il  ne  peut  exister  sur  une  meme  chose  trois  ordres  de  creanciers  savoir  : 
des  creanciers  pri\ilegies,  des  creanciers  chirographaires,  et  des  creanciers  qui,  sans  etie 
privilegies  seraient  preferes  aux  creanciers  simplement  chirographaires ; 

"Quel'exemple  cite  pour  etayer  le  systeme  contraire  et  tire  de  I'article  280  du 
Code  de  Commerce,  inapplicable  d'ailleurs  au  proces,  est  mal  choisi,  puisque  les 
dommages-interets  dus  aux  ati'reteurs  sont  classes  par  I'article  191  au  nombre  des 
creances  privilegiees  sur  les  navires  ; 

"  Qu'il  importe  done  peu  qu'Elin  et  joints  aient  justitie  que  le  montant  des  lettres 
de  change  a  ete  employe  pour  les  besoins  du  navire  ;  qu'ayant  neglige  les  precautions 
voulues  par  la  loi  anglaise  pour  obtenir  ratiectation  specials  du  navire  a  la  securite 
de  leurs  creances,  ils  sont  simples  creanciers  chirographaires  du  proprietaire,  comme 
Castrique  et  C'' ; 

"  Attendu  que  les  diverses  decisions  iutervenues  ci-dessus  sont  d'autant  plus 
acceptables  par  les  tribunaux  franrais  que,  basees  sur  la  legislation  et  la  jurisprudence 
anglaises,  elies  sont  conformes  a  la  loi  francaise  ; 

"  Qu'en  eH'et,  cette  loi,  d'une  purt,  ne  connait  pas  le  contrat  de  mortgage  dont  est 
arme  Castrique,  et  exige  certaines  formalites,  qui  n'ont  pas  etc  remplies,  pour  que  les 
avances  faites  au  capitaine  en  cours  de  son  voyage  soient  privilegiees, 

"Par  ces  motifs, 

" Le  Tribunal,  en  prononrant  defaut  contie  William  Bird,  Charle.s-Isaac  Forget, 
Thomas  Chilton,  William-Henri  lliggins,  et  Thomas  Kigge,  au  nom  et  comme  syndics 
detinitifs  de  la  faillite  des  sieurs  John-George  Clauss  et  C",  parties  saisies,  faute  d'avoir 
constitue  avoue  et  de  comparaitre,  ordoinie  que  I'etat  d'ordre  provisoire  deviendra 
definitif  en  ce  qui  concerne  la  fixation  de  la  somme  a  coUoquer  et  les  collocations 
allouees  sous  les  n""  1,  2,  3,  4,  5,  6,  7,  8,  9  et  10  de  I'etat  de  distribution  provisoire  ; 
met  au  neant  les  collocations  privilegiees  allouees  a  Elin  sous  len"  11,  a  Delaroche, 
Armand  Delessert  et  C'  sous  le  n"  12,  et  a  Troteux  sous  le  n  13  ;  ordonne  que  les  dits 
Elin,  Delaroche,  Armand  Delessert  et  C",  et  Troteux,  ainsi  que  Castrique  et  C',  viend- 
ront  au  marc  le  franc  sur  le  restant  de  la  somme  a  distribuer  pour  leur.s  creances,  telles 
qu'elles  ont  etc  tixees  par  M.  le  juge-commissaire ;  maintient  au  surplus  les  colloca- 
tions en  sous-ordre  accordees  a  Troteux  sui-  Castrique  et  C'' ;  accorde  a  M.  Lecour, 
avoue  le  plus  ancien,  ses  depens  en  privilege  ;  accorde  a  Elin,  Delaroche,  Armand 
Delessert  et  C",  Troteux,  et  Castrique  et  C',  leurs  depens  au  rang  et  comme  accessoire 
de  leurs  creances." 

(u)  See  the  Code  de  Procedure  Civile,  part  i.,  liv.  v.,  tit.  G,  art.  546,  and  articles 
2123  and  2128  of  the  Code  Civil. 


8  C.  B.  (N.  S.)  45.  SEEGER    V.  DUTHIE  1081 

[45]    Seeger  v.  Duthie  and  Others.     May  1st,  1860. 

[S.  C.  29  L.  J.  C.  P.  253 ;  30  L.  J.  C.  P.  65  ;  2  L.  T.  483  ;  6  Jur.  N.  S.  1095  ;  7  Jur. 
N.  S.  239;  9  W.  R.  166.  Adopted,  McAndrew  v.  Chappie,  1866,  L.  R.  1  C.  P. 
6-18.] 

By  a  memoianduiu  of  charter  between  the  plaintiff,  the  captain  and  part-owner,  and 
the  defendants,  merchants,  it  was  agreed  that  the  ship  should  load  in  the  London 
Dock,  and  there  recei\-e  and  take  on  board  all  such  lawful  goods  as  might  be  required 
by  the  charterers,  and  should  therewith  proceed  to  Geelong,  and  there  deliver  the 
cargo  agreeably  to  the  bills  of  lading ;  that  the  captain  should  attend  daily  at  the 
broker's  office  to  sign  bills  of  lading  as  customary  ;  that  the  whole  of  the  ship  .should 
be  at  the  disposal  of  the  charterers  for  the  conveyiuice  of  goods  and  specie  (excepting 
cabin  and  loom  for  ollicers,  crew,  and  stores) ;  that,  if  gunpowder  were  shipped,  the 
same  was  to  be  taken  on  board  where  ordered  below  Blackwall,  as  customary,  &c.  : 
in  consideiation  whereof  the  charterers  agreed  to  pay  freight  for  use  and  hire  of 
the  ship  14001.,  with  a  gratuity  of  25  guineas  to  the  master,  payable  before  leaving 
London  :  the  freight  to  be  paid  as  follows, — .so  much  as  might  be  payable  in  the 
colony  by  bills  of  lading,  to  the  extent  of  8001.,  to  be  taken  and  received  in  part 
payment,  and  balance  (6001.)  in  cash,  less  seventy  days'  discount  from  the  date  of 
clearing  from  London  :  forty  running  days  were  to  be  allowed  the  charterers,  Sundays 
and  holidays  excepted  (if  the  ship  were  not  sooner  dispatched),  for  loading  the  said 
ship,  to  commence  from  date  of  her  being  ready  at  her  loading  berth  to  receive 
cargo  ;  the  owner  further  engaged  that  the  ship  should  be  ready  to  sail  for  her 
destined  port  at  the  expiration  of  the  said  laying  days,  or  sooner  if  required  by  the 
charterers :  if  the  ship  were  not  ready  either  on  the  owner's  or  charterers'  part  at 
above-named  dates,  then  denunrage  to  be  paid  by  the  party  in  default,  at  the  rate 
of  71.  per  diem:  the  ship  to  be  ready  on  or  before  the  10th  of  November,  or 
charterers  to  have  the  option  of  cancelling  that  agreement :  penalty  for  non-peiform- 
ance  of  the  agreement,  14001:  should  bills  of  Lading  not  represent  8001.  payable  in 
Geelong  to  cover  the  balance  due,  then  the  ditierence  to  be  paid  in  cash  before 
sailing  fiom  London. — By  a  memorandum  in  the  margin  of  the  charterparty,  the 
chaiterers  were  to  have  the  option  of  shipping  acids  on  deck  to  the  extent  of  5  tons 
measurement  at  shippers'  risk,  to  which  effect  a  clause  was  to  be  inserted  in  bills  of 
lading  : — Held,  that  the  (1001.  and  the  25  guineas  being  by  the  terms  of  the  contract 
payal)le  on  the  sailing  of  tiie  ship,  when  tliat  event  happened  those  sums  were  pay- 
able on  request,  and  were  rccovciable  upon  a  conunon  indebitatus  count ;  and  that 
the  captain,  who  was  a  part-owner,  and  w'ith  whom  and  in  whose  name  the  contract 
was  made,  might  sue  upon  it  alone  : — Held,  also,  that  the  stipulation  for  the  pay- 
ment of  the  6001.  w;is  an  independent  stipulation,  and  that  the  things  to  be  done 
by  the  plaintiti'  before  the  clearing  out  of  the  ship  wci-e  not  conditions  precedent 
to  his  light  to  sue  for  that  sum  :— Held  also,  that  the  stipulation  that  the  captain 
should  attend  daily  at  the  broker's  office  to  sign  bills  of  lading,  was  not  a  condition 
in-ecedent  to  the  plaintill's  right  to  sue  for  the  stipulated  freight : — Held  also,  that 
the  stipulation  that  the  ship  should  be  I'eady  (for  loading)  on  or  before  the  1 0th 
of  No\cml)er,  was  a  condition  precedent: — Held  also,  that  the  demurrage  clause 
was  not  a])]ilicable  to  the  case  of  a  delay  caused  ])y  the  captain's  refusal  to  receive 
on  board  goods  which  he  bona  tide  but  erroneously  supposed  that  ho  was  not  hound 
to  receive: — Held  also,  that  the  chaitereis  were  not  entitled  to  set  off  or  deduct 
from  the  plaintitV's  claim  in  lespect  of  the  GOOl.  freight,  the  expenses  incm-rcd  by 
them  in  conse(|uence  of  such  rcfu.sal  of  the  captain  : — Held  also, — bv  I'>yles,  J., — 
that,  inasmuch  as  the  charterparty  specified  no  paiticular  day  for  the  .sailing  of  tho 
\essel,  a  dela}'  in  that  lespect,  though  it  might  bo  ground  for  a  cros.s-action  by  tho 
ciiarterers,  did  not  disentitle  the  plaintiff  to  sue  for  tho  stipulated  freight. 

A  decision  upon  a  rule  to  reduce  the  damages,  may  be  the  subject  of  an  appeal  under 
the  34th  section  of  the  Common  Law  Procedure  Act,  18.')4,  17  iV  18  Vict.  c.  125. 

This  was  an  action  for  freight  foi-  the  conveyance  by  the  plaintiff  for  the  defen- 
dants, at  their  request,  of  goods  in  ships  ;  and  for  the  demuirage  of  a  ship  of  the 
plaintiff  kept  on  dernunage  l)y  the  defendants  ;  and  [46]  for  tiie  defendants'  use  by 
the  plaintiffs  permission  of  ships  of  the  plaintili';  and  foi'  the  hire  of  ships  by  the 
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plaintiff'  let  to  hire  to  the  defendants  ;  and  for  money  agreed  to  be  paid  by  the  defen- 
dants to  the  plaintiff'  for  the  privilege  of  putting  certain  goods  on  board  a  ship  of  the 
plaintiff'  to  be  cairied  to  their  destination,  and  which  goods  were  shipped  accordingly  ; 
and  for  a  gratuity  agreed  by  the  defendants  to  be  paid  to  the  plaintiff"  as  master  of 
a  certain  ship  under  a  charterparty  of  such  ship  made  between  the  plaintiff'  and  the 
defendants  ;  and  for  money  paid  by  the  plaintiff"  for  the  defendants,  at  their  request ; 
and  for  mone}*  found  to  be  due  on  accounts  stated  between  them. 

The  particulars  of  demand  claimed  6001.  as  part  of  freight  payable  in  Loudon 
under  charterparty,  261.  5s.  as  gratuity  to  captain,  1961.  for  twenty-eight  days  on 
demuriage  (16th  of  December,  1857,  to  13th  of  January,  1858,  at  71.  per  day),  and 
31.  3s.  for  surveying  fees. 

The  defendants  pleaded, — first,  never  indebted, — secondly,  payment  before  action, 
— thirdly,  a  set-off"  for  goods  sold  and  delivered,  work  and  materials,  money  lent, 
money  paid,  money  received  by  the  plaintiff"  to  the  u.se  of  the  defendants,  money 
agreed  to  be  paid  by  the  plaintiff"  to  the  defendants  by  way  of  demurrage  for  default 
in  readiness  of  the  ship  under  the  charterparty,  interest,  and  money  due  on  accounts 
stated.     On  these  pleas  issue  was  joined. 

The  particulai's  of  set-oft"  claimed  various  sums  paid  on  ship's  account,  and  also 
3301.  received  by  the  plaintiff",  1681.  for  twenty -four  days'  demurrage  at  71.  per  day, 
as  per  charterparty,  and  various  sums  amounting  in  the  whole  to  211.  2s.  paid  to 
shippers  for  delay  and  expenses  and  to  surveyors. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Michael- 
mas Term.  The  claim  of  the  plaintiff"  was  confined  to  the  6001.,  less  discount,  [47] 
for  freight  payable  in  London,  and  the  gratuity  of  261.  5s.  ;  and  credit  was  given 
for  3301.  admittedly  paid.  In  the  course  of  the  trial,  various  payments  on  ship's 
account  were  proved  or  admitted,  further  reducing  the  plaintiff's  claim  to  1881. 
19s.  lOd. 

The  following  facts  also  appeared  in  evidence,  or  were  admitted  at  the  trial : — 

On  the  29th  of  October,  1857,  the  (ilaintiff",  the  master  and  part-owner  of  the  ship 
"  Van  Laft"ert  Lehsen,"  and  the  defendants,  signed  a  charterparty  in  these  words : — 

"London,  29th  October,  1857. 

"  Memorandum  of  agreement  between  Captain  Seeger,  captain  of  the  good  ship 
or  vessel  called  the  'Van  Laff"ert  Lehsen'  3/3  Veritas,  and  coppered,  of  424  tons 
British  measurement  or  thereabouts,  now  in  London,  and  Mr.  William  Duthie  and 
Adamson  &  Konaldson,  of  London,  undertake  that  the  said  ship,  being  now  tight, 
staunch,  and  strong,  and  in  eveiy  way  fitted  for  the  voyage,  shall  load  in  the  I^ondon 
Dock,  m  the  river  Thames,  and  there  receive  and  take  on  board  all  such  lawful  goods, 
&c.  as  may  be  required  by  said  charterers  ;  and,  being  so  loaded,  shall  therewith 
proceed  to  Geeloug  Wharf,  to  be  lightered  over  the  bar  at  charterers'  expense,  ship 
being  free  from  any  charge  foi-  lighterage,  and  there  deliver  said  cargo  agreeably  to 
the  bills  of  lading,  which  are  to  stipulate  the  cargo  to  be  taken  from  alongside  at  the 
expense  and  risk  of  the  consignees  of  the  same  (the  act  of  God,  the  Queen's  enemies, 
tire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation, 
of  whatever  nature  and  kind  soever  during  the  said  voyage  always  excepted).  The 
captain  to  attend  daily  at  the  broker's  office  to  sign  bills  of  lading  as  customary,  and 
at  any  rate  of  freight,  without  jjiejudice  to  this  charter.  The  whole  of  the  ship  to 
be  at  the  dis-[48]-posal  of  the  charterers  for  the  conveyance  of  goods  and  specie 
(excepting  cabin  and  such  room  as  is  requisite  for  officers  and  crew  and  stores  requisite 
for  the  voyage,  not  to  exceed  thirty  tons  in  the  whole,  including  lazarettes  and  coal- 
holes), are  to  be  carried  on  deck,  the  master  being  guaranteed  against  the  dangers 
and  accidents  of  the  seas.  If  gunpowder  be  shipped,  the  same  is  to  be  taken  on  board 
where  ordered  below  Blackwall,  as  customarj'.  The  captain  to  cause  the  cargo  to  be 
stowed  in  the  best  manner,  and  to  take  the  measurements  and  other  particulars  as  if 
for  owners'  benefit ;  and  a  sufficient  number  of  men  to  be  engaged  b\-  him  for  that 
purpose ;  the  stevedore  employed  to  be  approved  of  by  charterers.  In  consideration 
whereof,  charterers  agree  to  pay  freight  for  use  and  hire  of  the  said  ship  the  sum  of 
14001.  sterling,  with  a  gratuity  of  25  guineas  to  the  master,  payable  before  leaving 
London.  The  ship  to  be  consigned  to  charterers' agent  at  the  poit  of  discharge  (whom 
the  owners  hereby  accept  and  appoint  as  agents  for  the  ship),  paying  the  usual  com- 
mission  not  exceeding  2i  per  cent,  on  amount  payable  abroad.     The   vessel  being 
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subject  to  the  usual  and  ordinary  Custom  House  and  publishing  charges  of  a  vessel 
loading  outwards,  not  exceeding  101.  No  goods  are  to  be  received  on  board  without 
the  permission  of  the  charterers.  In  case  of  general  average,  the  owner  agrees  that 
the  same  shall  bo  settled  according  to  the  custom  at  Lloyd's.  The  freight  to  be  paid 
as  follows, — so  much  as  may  be  payable  in  the  colony  by  bills  of  lading,  to  the  e.Ktent 
of  8001.,  to  be  taken  and  received  in  part  payment,  and  balance,  say  (jOOL,  in  cash, 
less  70  days'  discount  from  the  date  of  clearing  from  London.  Forty  running  days 
are  to  be  allowed  the  said  charterers,  Sundays  and  holidays  excepted  (if  the  ship  be 
not  sooner  dispatched),  for  loading  the  said  ship,  to  com[49]-mence  from  date  of 
her  being  ready  at  her  loading  berth  to  receive  cargo.  The  owner  further  engages 
that  the  ship  shall  be  ready  to  sail  for  her  destined  port  at  the  expiration  of  the 
said  laying  days,  or  sooner  if  required  by  charterers.  If  the  ship  be  not  ready  either 
on  the  owners'  or  charterers'  part  at  above-named  dates,  then  demurrage  to  be  paid  by 
the  party  in  default  at  the  rate  of  71.  per  diem.  The  ship  to  be  ready  on  or  before 
10th  November,  or  charterers  to  have  the  option  of  cancelling  this  agreement.  Should 
government  stores  offer,  the  captain  or  owner  to  sign  the  usual  tender,  if  required  by 
charterers.  It  is  also  agreed  that  charterer.s'  liability  herein  shall  cease  so  soon  as  all 
the  cai-go  is  on  board,  except  as  to  so  much  of  the  freight  as  is  payable  in  London  as 
above  after  the  vessel's  final  sailing.  Penalty  for  non-performance  of  this  agreement, 
14001.  Should  bills  of  lading  not  represent  8001.  payable  in  Geelong  to  cover  the 
balance  due,  then  the  difference  to  be  paid  in  cash  before  sailing  from  London." 

In  the  margin  of  the  charterparty  was  the  following  memoi'andum  :  "  Charterers 
to  have  the  option  of  shipping  acids  on  deck  to  the  extent  of  5  tons  measurement  at 
shippers'  risk,  to  which  effect  a  clause  is  to  be  in.serted  in  bills  of  lading." 

On  the  5th  of  November,  1857,  the  ship  was  ready  to  receive  cargo  at  her  berth 
in  the  London  Docks  ;  and  the  plaintiff  gave  notice  thereof  to  the  defendants,  and  that 
the  laying  days  would  commence  next  day.  Thereupon  the  loading  of  the  ship  began. 
The  plaintiff,  who  was  and  continued  to  be  captain  of  the  ship,  attended  several  times 
at  the  broker's  office  to  sign  bills  of  lading  as  customary,  but  did  not  attend  there 
daily,  and  was  some  time  absent  on  the  continent. 

Amongst  the  lawful  goods  which  the  defendants  required  the  plaintiff  to  load,  were 
a  luimber  of  cases  [50]  of  lucifer  matches.  These  goods  were  brought  alongside  the 
ship  on  the  1 8th  of  December,  and  tendered  for  loading,  but  the  plaintiff  refused  to 
receive  them  on  board  with  acids  ;  and  they  were  therefore  conve\'ed  by  the  carman  back 
to  the  warehouse.  The  defendant  remonstrated  (by  letter)  with  the  plaintiff  on  this 
subject ;  and  next  day  these  goods  were  again  sent  alongside  and  tendered  for  loading, 
and  again  refused  by  the  plaintiff,  and  conveyed  back  to  the  warehouse.  Some  corre- 
spondence followed  ;  and,  in  the  end,  the  plaintiff  allowed  these  goods  to  bo  loaded. 

With  the  exception  of  a  ton  and  a  half  of  acids,  which  the  dcfeiulants  had  notified 
their  option  to  have  shipped  on  the  deck,  and  throe  tons  of  gunpowder  shipped  l)olow 
Blackwall,  according  to  the  charterparty,  all  the  cargo  was  loaded  by  the  L'4th  of 
Decembei- ;  and  the  ship  was  cleared  at  the  Custom  House  on  the  2l)th  of  Decemlier. 

The  pl.iirjtitf  refused  to  receive  the  aci<ls  and  gunpowder,  alleging  that  the  ship 
could  not  safely  stow  and  carry  more  cai-go  than  was  already  on  board,  and  gave  notice 
to  the  defeniJants  that  the  ship  was  ready  to  proceed  to  sea  as  soon  as  the  ship's  papei-s 
were  handed  to  the  ])laintiff  by  the  defendants. 

A  correspondence  ensued,  during  which  the  ()laintiff  called  oti  the  defendants  and 
demanded  the  ship's  papers  for  the  purpose  of  sailing  on  his  voyage.  The  defendants 
refused  to  give  the  pajjors  till  the  plaintiff  took  the  acids  and  ginipowder,  and  said  that 
the  ship  shotdd  not  go  till  the  acids  and  gunpowder  were  taken  in. 

The  ship  was  surveyed  on  l)ehalf  of  the  plaintiff  and  the  defendants  respectively  ; 
and,  on  the  0th  of  January,  1858,  in  consci|uence  of  the  surveyors  previously  eni])loyed 
by  the  ])laintiff  and  defendants  respectively  having  disagreed,  Lloyd's  surveyor  was 
institiclcd  to  [51]  survey  the  shi])  for  the  ])ur])osc  of  a.scertaiiiing  whether  she  was 
sullicicntly  ladcu.  The  surveyor  on  that  d;iy  cci-tified  that  the  ship  would  .safely  stow 
and  carry  ten  tons  more  cargo  ;  and  thereupon  the  [)l.iintilf  siguilied  his  re.idino.ss  to 
load  tlu^  acids  and  gunpowder,  and  receiviMl  on  board  and  signed  liills  of  lailiug  for 
acids  and  afterwards  the  gunpowder,  and  then  sailed  with  the  ship  on  the  14tii  of 
ilanuary  on  her  voyage  to  (Geelong;  and  dining  that  voyage  this  action  was  loni 
menced 
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It  was  admitted  by  the  defendants  that  the  refusal  of  the  captain  to  leceive  the 
acids  and  gunpowder  was  made  bona  fide. 

The  defendants  paid  to  different  shippei's  of  goods  by  the  said  ship  on  the  said 
voyage  sums  amounting  in  all  to  161.  18s.  for  demurrage  and  expen.ses  in  respect  of  the 
said  delays  in  loading,  and  also  paid  to  marine  surveyors  41.  is.  foi'  surveys  and  reports 
incidental  to  the  plaintiff's  .said  refusals  to  receive  goods  on  board. 

Questions  arose  at  the  trial  as  to  the  pleadings  :  the  objections  were  reserved  by 
the  Chief  Justice,  who  gave  the  defendants  leave  to  move,  and  reserved  the  powei'  of 
making  all  necessary  amendments. 

For  the  defendants  it  was  contended  that  the  plaintiff  was  not  entitled  to  recover 
on  the  charterpart}'  in  respect  of  the  money  payable  in  London,  because  he  had  not 
performed  the  stipulations  which  according  to  the  chaiterparty  were  previously  to  be 
performed  on  his  part ;  nor  on  any  implied  contract,  because  such  contract  would 
enure  to  the  owners,  of  whom  he  was  only  one ;  nor  in  indebitatus  assumpsit,  because 
the  condition  was  not  executed,  and  the  express  contract  was  still  open  and  unperformed ; 
that,  if  he  was  entitled  to  recover  in  indebitatus  assumpsit,  it  could  only  be  as  on  a 
quantum  meruit,  following  the  scale  of  remuneration  stipulated  for,  with  .suitable 
deductions  for  the  [52]  failure  of  performance  of  stipulations  on  the  plaintiff's  part ; 
and  that  the  defendants  were  entitled  to  set  off  1681.  for  tvventy-foin'  days'  demurrage, 
the  lay  days'  having  expired  on  the  23rd  of  December,  1857,  and  the  ship  not  having 
sailed  till  the  14th  of  January,  owing  to  the  plaintiff's  default. 

All  these  points  were  leserved  by  the  Lord  Chief  Justice  for  the  opinion  of  the 
court ;  and,  under  his  lordship's  direction,  a  verdict  was  found  for  the  plaintiff  for  1881. 
19s  lOd.,  but  subject  to  leave  reserved  for  the  defendants  to  move  to  enter  the  verdict 
for  them,  or  to  reduce  the  damages. 

Grove,  Q.  C,  in  Hilary  Term  last,  in  pursuance  of  the  leave  reserved  to  him  at 
the  trial,  mo^•ed  for  a  I'ule  to  enter  a  verdict  for  the  defendants  or  to  reduce  the  damages. 
This  is  an  unrescinded  open  contract,  and  not  being  executed  indebitatus  assumpsit 
will  not  lie  upon  it ;  and,  if  it  would,  the  action  should  have  been  brought  by  the 
owners,  and  not  by  the  captain.  If  the  action  had  been  brought  upon  the  charterparty, 
as  it  ought  to  have  been,  the  defendants  might  have  raised  the  several  points  as  to  the 
non-performance  of  conditions  precedent  by  their  pleas,  which  they  are  piecluded  from 
doing  by  the  general  form  of  declaring.  [Willes,  J.  Wherever  there  is  a  sum  of 
money  due  from  the  one  part3'  to  the  other  in  respect  of  a  consideration  which  has  been 
executed,  indebitatus  assumpsit  will  lie.]  Here,  the  consideration  is  not  executed. 
[Erie,  C.  J.  As  to  the  6001.,  which  was  to  be  paid  on  the  ship's  clearing  out,  it  is.] 
If  it  is  the  implied  contract  that  is  relied  on,  the  present  plaintiff  is  not  the  proper 
party  to  sue.  The  6001.  payment  in  advance  on  account  of  the  stipulated  freight  of 
14001.,  and  the  gratuity  of  25  guineas  to  the  captain,  were  to  be  paid  in  consideration 
of  the  performance  of  the  several  stipulations  in  the  charterparty  on  the  part  of  the 
[53]  owners  to  be  performed  :  and,  fui'ther,  it  is  submitted  that  the  master  forfeited 
his  light  to  the  gratuity  by  his  misconduct  in  refusing  to  take  on  board  goods  which 
it  ultimately  turned  out,  and  indeed  was  conceded,  that  he  was  bound  to  receive. 
Then,  the  defendants  claim  to  be  entitled  to  set  olf  or  deduct  demurrage  at  the  rate  of 
71.  per  day  for  the  number  of  days  which  were  consumed  by  the  captain's  refusal  to 
receive  on  board  the  acids  and  gunpowder,  certain  expenses  incurred  by  the  defendants 
in  respect  of  those  goods,  and  the  fees  paid  to  the  surveyors  for  ascertaining  whether 
or  not  the  ship  could  receive  them  on  board.  In  respect  of  the  first,  it  is  submitted 
that  the  defendants  are  entitled  to  a  deduction  for  twenty-four  days  at  71.  per  day,  under 
the  demurrage  clause  of  the  charterparty,  which  provides  that,  "if  the  ship  be  not 
ready  either  on  the  owner's  or  charterers'  part  at  abo^-e-named  dates,  then  demurrage 
to  be  paid  by  the  party  in  default,  at  the  rate  of  71.  per  diem."  Perhaps  "  demurrage  " 
is  not  the  term  that  is  precisely  applicable  to  the  case  of  a  default  by  the  owner.  In 
ValiMta  V.  Gilihs,  ante,  vol.  vi.,  p.  270,  the  language  of  the  charterparty  was  thus,^ 
"should  the  vessel  be  unnecessarily  detained,  such  detention  to  be  paid  for  by  the  pari-y 
delinquent  to  the  party  observant,  at  the  above-named  rate  (71.  per  Any)  of  demurrage 
or  compensation."  In  Flelchsr  v.  Bi/c/ie,  2  T.  E.  32,  it  was  held,  that,  if  two  persons 
agree  to  perform  certain  work  in  a  limited  time,  or  to  pay  a  stipulated  weekly  sum  for 
such  time  afterwards  as  it  should  remain  unfinished,  and  a  bond  is  prepared  in  the  name 
of  both,  Init  is  executed  by  one  only,  with  condition  for-  the  due  performance  of  the  work 
or  the  payment  of  a  weekly  sum,  and  the  work  is  not  finished  in  the  time,  such  weekly 
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payments  are  not  by  way  of  penalty,  but  in  the  nature  of  liquidated  damages,  and  may 
be  set  otr  l)y  the  obligee  in  an  action  brought  against  him  by  [54]  the  obligor  who 
executed.  [Erie,  C.  J.  The  difficulty  with  the  captain  arose  during  the  currency  of 
the  forty  laying  days.  The  captain,  acting  bona  fide,  objected  to  take  the  acids  and 
lucifer-matches  on  board,  partly  on  the  ground  of  the  danger  to  the  rest  of  the  cargo, 
and  partly  because  he  conceived  the  vessel  to  be  already  fully  loaded.  This  dispute 
led  to  a  reference  to  jjloyd's  surveyor,  who  decided  that  the  captain  was  wrong  in  his 
objection  ;  and  accordingly  the  goods  were  put  on  board,  and  the  ship  sailed  as  soon 
as  she  was  ready.  The  defendants  claimed  a  deduction  in  lespect  of  the  delay  thus 
occasioned.  On  the  other  hand,  it  was  insisted  that  the  demurrage  clause  was  only 
applicable  to  a  delay  in  sailing  after  the  expiration  of  the  laying  days,  or  to  a  delay  in 
a  subsequent  part  of  the  voyage.]  The  captain  had  no  justifiable  ground  for  objecting 
to  receive  the  goods  which  were  tendered  to  him  ;  and,  he  being  thus  in  default,  it  is 
submitted  that  the  owners  are  liable  to  pay  the  stipulated  sum  of  71.  per  day  for  the 
delay.  In  Turner  v.  Diaper,  2  M.  &  G.  241,  2  Scott,  N.  R.  iil,  it  was  held,  that,  where 
a  person  is  employed  to  do  certain  work  foi-  a  certain  sum,  and  part  of  the  work 
is  afterwards  done  by  the  employer,  the  amount  of  the  latter  worlc  is  matter  not  of 
set-ott'  1)nt  of  dcfluction.  AVhere,  therefore,  in  debt  for  work  and  labour,  the  defendant 
pleaded,  never  indebted  except  as  to  371.  6s.  8d.,  payment  of  361.  3s.  before  action,  and 
payment  of  11.  3s.  8d.  into  court,  and  the  plaintiff  joined  i.ssue  on  the  first  and  second 
pleas,  and  took  the  11.  3s.  8d.  out  of  court,  and  at  the  trial  the  defendant  proved  an 
agreement  to  do  the  work  for  401.,  and  that  he  has  paid  361.  3s.  on  account,  independently 
of  the  11.  3s.  8d.  paid  into  court,  and,  to  cover  the  balance,  21.  13s.  4d.,  he  proved  that 
he  had  employed  woikmen  to  finish  the  work,  and  had  paid  them  the  last-mentioned 
sum, — it  was  held  that  the  evidence  was  admis-[55]-sible  under  the  plea  of  neverindebted, 
and  that  the  21.  13s.  4d.  could  not  be  pleaded  as  a  set-off.  Erskine,  J.,  there  says  :  "  As 
to  the  sum  of  21.  13s.  4d.,  the  defence  clearly  was,  not  in  the  nature  of  a  set-off,  but 
that  the  work  was  not  done."  [Williams,  J.  In  that  case,  the  plaintiff"  could  not  have 
asserted  that  he  had  pei-formed  his  part  of  the  contract.]  So,  here,  it  is  submitted  that 
the  plaintitt'  has  not  performed  his  part  of  the  contract,  so  as  to  entitle  him  to  sue  for 
these  sums  as  upon  an  executed  consideration  ;  but,  at  the  most,  can  only  be  allowed 
to  recover  the  balance  :  Green  v.  Fanner,  4  Burr.  2221. 

Erle,  C.  J.  We  are  of  opinion  that  the  plaintiff's  are  entitled  to  a  rule  thus  far, 
viz.  so  far  as  regards  their  claim  for  demurrage  at  the  rate  of  71.  per  day  for  the  time 
during  which  the  captain  delayed  the  loading  of  the  ship,  and,  as  the  defendants  con- 
tend, wrongfully  and  in  defiance  of  his  contract  luider  the  eharterparty, — that  they 
are  entitled  to  a  rule  to  avail  themselves  of  that  claim,  either  as  matter  of  set-off,  if  it 
is  properly  available  in  that  way,  or  as  a  ground  for  defeating  the  ])laintirt's'  claim 
altogether,  in  case  it  should  turn  out  on  discussion  that  the  loading  of  the  ship 
according  to  the  contract  for  that  purpose  contained  in  the  charter-party  was  a 
condition  precedent  to  the  right  of  the  owner  to  demand  the  60Ul.  and  the  25 
guineas  gratuity  to  the  ca])taiu  on  the  ship's  clearing  from  E(jndon.  iJut  we  are  of 
opinion  that  there  should  Ijc  no  rule  on  the  giound  that  the  action  is  misconceived, 
because  we  are  of  opinion  that  if  the  contract  was  a  special  contract  for  the  payment 
of  a  specific  sum  on  the  happening  of  a  given  event,  the  moment  that  event  happened, 
the  money  was  payable  on  rei(uest,  and  therefore  indebitatus  assumpsit  would  lie. 
We  are  also  of  opinion  that  (here  should  bo  no  rule  on  the  ground  of  the  action  l)cing 
brought  by  the  master  alone  without  [56]  joining  the  otiicr  part-owners,  because  the 
contract  was  made  with  the  captain  alone  ;  and,  though  it  turns  out  that  ho  was  acting 
partly  on  his  own  boiialf  and  partly  as  agent  for  his  co-owners,  yet  he  had  a  |)ersonal 
interest  in  the  contract,  and  therefore,  if  nothing  lemaincd  to  be  done  on  his  part,  he 
had  a  i-iglit  to  sue  for  tiie  6001.  and  25  guineas  payable  by  the  defendants  under  the 
contract,  and  to  sue  in  indebitatus  a.ssuin])sit.  \\'ith  regard  to  the  defendants'  claim 
to  sot  off  the  expenses  incurred  liy  them  in  iionscquencc  of  the  ca])tain's  wrongful 
refusal  to  i-eceivo  on  board  certain  cargo  which  had  been  provided  by  them,  ami  the 
fees  paid  to  the  surveyors  who  were  called  in  to  determine  whether  or  not  the  captain 
was  justified  in  such  refusal,  we  arc  of  opinion  that  the  defendants  cainiot  avail  them- 
selves of  either  of  those  sinus  cither  as  matter  of  set-off  or  as  matter  of  deduction  from 
the  sums  payal)lc  by  them  under  the  charter-party.  These  matters  do  not  constitute 
any  debt,  tint,  assuming  them  to  be  chargeable  .it  all,  are  mere  incidental  and  unliqui- 
dated   damages :    and    further,   we  arc   of  opinion   that  these  are   not    matters    for 
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dednctioii,  within  that  class  of  cases  where  it  has  been  held  that  a  defendant  may 
avail  himself  in  reduction  of  damages  of  the  plaiutiil"s  failure  to  perform  a  part  of  his 
contract, — as,  for  instance,  where  a  builder  contracts  to  perform  certain  work  for  a 
given  sum,  but  as  to  a  portion  of  it  altogether  fails ;  if  the  party  with  whom  he  con- 
tracts accepts  the  work  done,  he  is  only  bound  to  pay  for  it  what  it  is  reasonably 
worth  :  the  builder  cannot  claim  in  respect  of  work  which  he  has  left  unperformed  ;  but 
that  is  not  a  case  of  deduction  ;  it  is  a  failure  of  proof.  The  present  case  does  not  fall 
within  that  principle.  The  contract  is,  to  pay  6001.  and  25  guineas  on  the  ship's 
cleai'ing  out  from  London.  The  vessel  having  cleared  out,  the  plaintiff's  contract  is 
wholly  per-[57]-formed, — subject  to  the  question  as  to  the  delay  caused  by  the  captain. 
The  money  being  due,  no  deduction  or  abatement  from  the  amount  can  be  claimed. 

Grove  suggested,  that,  as  to  the  2.5  guineas  gratuity,  the  captain  had  by  his  wrong- 
ful refusal  to  load  as  he  was  bound  by  the  charterparty  disentitled  himself  to  the 
gratuity. 

WiLLES,  J.  It  has  long  been  established,  ever  since  the  year  1815,  at  all  events,  that 
the  master's  negligence  is  no  bai-  to  his  recovering  the  stipulated  gratuity,  but  only 
ground  for  a  cross-action  :  Shield''  v.  Davis,  6  Taunt.  65. 

The  rule  was  accordingly  drawn  up  a.s  follows, — to  enter  a  verdict  for  the  defen- 
dants pursuant  to  leave  reserved,  "  upon  the  ground  that  the  plaintiff  is  not  entitled 
to  recover,  he  not  having  complied  with  the  terms  of  the  charterparty,"  or  to 
I'educe  the  damages  by  71.  per  daj'  for  demurrage  or  delay  occasioned  by  the 
plaintiff's  default. 

Lush,  Q.  C,  and  Honyman,  now  shewed  cause.  The  first  question  is,  whether  the 
plaintiff  is  entitled  to  recover  the  tiOOl.  which  by  the  terms  of  the  charterparty  was  to 
be  paid  on  the  ship's  clearing  out  from  London,  and  the  gratuity  of  25  guineas.  The 
argument  on  the  other  side  is,  that  the  clause  in  the  charterparty  which  provides  for 
the  payment  of  freight  renders  all  the  preceding  stipulations  conditions  precedent  to 
the  right  of  the  owner  to  demand  the  freight  or  any  part  of  it ;  so  that,  a  neglect  on 
the  captain's  part  to  attend  at  the  broker's  oiJiee  for  one  day,  or  his  refusal  on  what- 
ever ground  to  receive  a  part  of  the  in-[58]-tended  cargo  on  board,  would  be  an 
answer  to  the  whole  demand  ;  for,  if  the  6001.  was  not  payable  on  the  ship's  clearing 
out,  it  would  not  be  payable  at  all.  From  the  case  of  Boon  v.  Ei/rv,  1  H.  Bl  273  (a), 
2  W.  Bl.  1312,  down  to  the  present  time,  it  has  uniformly  been  held,  that,  where  a 
covenant  goes  only  to  part  of  the  consideration  on  both  sides,  and  a  breach  of  such 
covenant  maj'  be  paid  for  in  damages,  it  is  an  independent  covenant,  and  an  action  may 
be  maintained  for  a  breach  of  the  covenant  on  the  part  of  the  defendant,  without 
averi'ing  performance  in  the  declaration.  Then,  as  to  the  claim  to  deduct  71.  per  day 
for  the  number  of  days  consumed  by  the  dispute  between  the  captain  and  the  charterers 
as  to  the  propriety  of  putting  on  board  the  acids  and  lucifer-matches,  that  clearly  is 
not  a  matter  for  set-off  or  deduction  under  the  demurrage  clause  in  the  charterparty. 
No  doubt  the  master  was  wrong  in  refusing  the  goods  oft'ered,  and  possibly  the 
charterers  may  have  a  cro.ss-action  against  the  owners  for  that  refusal,  whereby  the 
loading  of  the  ship  was  delayed  :  but  the  state  of  things  contemplated  by  the  demur- 
rage clause  is,  a  delay  in  proceeding  with  the  voyage,  the  goods  being  on  board.  The 
master's  delay  may,  it  is  true,  pre\-ent  the  ownei's  from  counting  the  number  of  days 
thus  consumed  among  the  laying  days,  and  charging  the  charterers  demurrage  for  any 
excess  within  that  number  :  but  it  could  give  the  latter  no  right  to  charge  the  owners 
with  the  stipulated  penalty  until  after  the  expiration  of  the  forty  laying  days.  This 
point  was  glanced  at  in  Vulmte  v.  Gihbs,  ante,  vol.  \i.  p.  270.  And  in  Tarrahochia  v. 
IlicJcie,  1  Hurlst.  &  N.  183,  it  was  held  that  the  stipulations  in  a  charterparty  that  the 
vessel,  being  tight,  stauTich,  and  strong,  shall  sail  with  all  convenient  speed,  are  not 
conditions  precedent  to  the  charterer's  obligation  to  [59]  load,  unless  by  the  breach  of 
such  stipulations  the  object  of  the  voyage  is  wholly  fi-ustrated.  In  giving  judgment, 
Pollock,  C^  B.,  says  :  "  The  genei-al  rule"' laid  down  by  Lord  Ellenborough  in  Dandson 
V.  Gwynne,  12  East,  381,  is,  'that,  unless  the  non-performance  alleged  in  breach  of  the 
contract  goes  to  the  whole  root  and  consideration  of  it,  the  covenant  broken  is  not  to 
be  considered  as  a  condition  precedent,  but  as  a  distinct  covenant  for  the  breach  of 
which  the  party  injured  may  be  compensated  in  damages.' " 

Grove,  Q.  C.,  and  Henderson,  in  support  of  the  rule.  It  is  submitted  in  the  first 
place  that  the  plaintiff  is  not  entitled  to  recover  either  the  6001.  or  the  25  guineas 
gratuity ;  and,  in  the  next  place,  that  the  defendants  are  entitled  to  a  deduction  iu 
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respect  of  the  da\'.s  riming  which  the  niastei'  inipiopeily  delayed  the  loading,  in  the 
nature  of  demurrage.  By  the  eharter-party,  a  round  sum  of  14001.  was  to  be  paid  as 
freight  for  the  voyage,  of  which  8001.  was  to  be  paid  in  tlie  usual  wa_v  at  the  termina- 
tion of  the  adventure,  and  6001.,  and  25  guineas  gratuity  to  the  captain,  on  the 
clearance  of  the  ship,  that  is,  on  her  obtainitig  permission  to  .sail :  Abbott  on  Shipping, 
8th  edit.  348.  But  there  are  various  things  which  the  owners  undertake  to  do  before 
the  time  for  .sailing  arrives,  in  consideration  whereof  they  are  to  receive  prompt 
payment.  All  these  are  clearly  conditions  piecedent  to  the  owners'  right  to  demand 
the  money.  If,  as  is  contended  on  the  other  side,  they  are  not  conditions  precedent, 
but  rest  in  contract  only,  it  follows  that  the  plaintiff'  might  have  cleared  the  ship  and 
.sailed  and  claimed  the  tJOOl.,  without  having  any  cargo  put  on  board  at  all.  [Byles,  J. 
The  fair'  meaning  of  the  term  clearance  is,  a  clearance  with  the  goods  on  board.]  The 
payment  contemplated,  being  one  and  indi\isil)le,  [60]  does  not  become  due  unless  all 
the  conditions  in  the  charterparty  are  performed.  The  consideration  is  entire  :  Luca>i 
v.  Godwin,  3  N.  C.  737,  4  8cott,  502.  The  judgment  of  the  E.xchequer  Chamber  in 
Chanter  v.  Leese,  5  M.  &  W.  098,  701,  is  very  much  to  the  purpose  here.  Tindal,  C.  J., 
says  :  "  But  it  was  further  contended  that  it  must  be  taken  on  these  pleadings  that  the 
other  five  [patents]  are  good,  and  also  that  the  defendants  have  enjoyed  the  use  of  them, 
and  conseijuently  that  they  are  bound  to  ]ierform  their  part  of  the  agreement  by  paying 
the  ainmity,  and  nuist  bring  a  cross-action  for  damages  in  respect  of  the  one  void 
patent.  This  reasoning  would  undoubtedly  apply,  if  the  consideration  had  been 
divisible,  and  the  'money  payable  hy  the  defendants  had  lieen  apportioned  by  the 
conti-act  to  the  different  paits  of  the  consideration  ;  in  which  case  the  principles  laid 
down  in  Hoon  v.  Ei/re,  and  other  authorities  of  that  class,  would  have  governed  the 
present  decision.  But  here  it  is  plain  that  the  enjoyment  of  all  the  si.x  patents  is  the 
consideration  for  ever}'  part  of  the  defendant's  promise,  and  that  the  annuity  to  be 
paid  is  neither  apportioned  by  the  contract,  nor  capable  of  being  apportioned  by  a 
jury."  [I'yies,  J.  There,  no  one  of  the  patents  could  be  enjoyed  by  the  defendant 
unless  all  were  conveyed.  Unless  he  h.id  the  whole  consideration  for  which  he 
bargained,  he  would  have  nothing  at  all.]  If  the  ship  had  performed  the  voyage  and 
earned  freight,  and  it  had  been  payable  per  ton,  this  action  might  have  been  main- 
tained. (Byles,  .1.  The  ease  is,  by  arrangement,  to  be  considered  as  if  the  di^clara- 
tion  had  l)eeii  specially  framed,  and  the  defendant  had  pleaded  the  non-performance  of 
conditions  precedent.]  The  only  consideration  for  the  prom|)t  ))aymcnt  would  be  the 
performance  of  the  several  stijiulations  contained  in  the  chaiterpai'ty  on  the  owners' 
part.  [Byles,  J.  If  your  [61]  own  argument  is  worth  anything,  it  would  equally  go 
to  defeat  the  plaintifV's  light  to  n*over  the  8001.  on  ari'iving  out  at  (ieelong.  |  If  the 
action  had  been  for  fi-eight  earned  by  the  vessel,  the  contract  might  have  lieen  looked 
at  to  a.scertain  the  rate  at  which  the  freight  was  paj-able.  In  tllaholm  v.  Ilaijx,  2  M. 
&  G.  257,  2  Scott,  N.  K.  471,  by  a  charterparty  it  was  agreed  that  the  vessel  should 
proceed  to  Trieste,  and  theie  load  a  full  cargo  of  wheat,  &c.,  and,  being  so  loaded, 
should  j)roceed  to  a  port  in  the  United  Kingdom;  "the  vessel  to  sail  from  Kngland 
on  or  before  the  4th  of  February  then  ne.xt:"  and  it  was  held  that  the  sailing  of  the 
vessel  from  England  on  or  before  the  <lay  named  was  a  condition  ])reccdeiit  to  the 
owner's  right  to  sue  the  merchants  for  not  providing  a  cargo  at  Trieste.  Suppose  the 
vessel  had  sailed  on  the  5th,  the  same  argument  of  harilship  nn'ght  have  been  urged 
there:  but  the  answer  would  be,  "The  parties  have  so  stipulated."  [Byles,  .).  That 
was  the  ordinary  case  of  a  warranty  to  sail  on  a  given  day.  If  the  shi])  be  not  ready 
by  the  day  named,  the  merchant  may  look  out  for  another,  and  sue  for'  a  bi'cach  of 
contract.  But  an  engagement  to  sail  with  "the  first  fair  wind  "  oi-  "the  first  favorable 
wind,"  would  not  be  a  condition  pi-eccdcnt :  Cotistahlc  v.  VMifHc,  Palmci',  3U7  ]  In 
OUivi'  v.  Baikir,  1  Kxch.  41fi,  to  an  action  for  not  loading  a  vessel  in  pnr'siianee  of  the 
terms  of  a  charterparty,  the  defendants  pleaded,  setting  oirt  the  whole  of  the  charter- 
party,  which  statcid  that  it  was  agreed  between  the  ])laintilV,  "original  charterer'  of 
the  good  ship  or  vessel  called  the  "l)ove,"  A  1,  Sic,  now  at  sea,  havirrg  .saileil  three 
weeks  ago  or  thei'oal)otrts,"  ,'irrd  the  (h^fcrrdant,  that  the  ship,  beiirg  light,  stairnch,  .\jc., 
shorrld  pr'oceed  to  Marseilles  (after-  havirrg  deliver-cd  her  cargo  at  (leno:i),  and  there 
load  cei'tain  goorls  of  the  def(Midant,  and  thi^r'cwith  pi'ocecd  to  a  safe  jiort  in  the  Iriilcd 
King-[62]  doni,  lalliirg  at  Cork  or  l''almoirth,  for  a  certaiir  I'ate  of  fr'eight ;  thirty 
woi'kirrg  days  to  be  allowed,  Sundays  (i.xcc^pKid.  The  plea  then  aver'ied  that  time  was 
an  csseirtial  and  matei'ial  part  of  the  contract;  that  the  pr'ol)able  sitir.'ilion  of  the  vessel 
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with  Inference  to  the  date  of  her  sailint;,  and  the  object  of  her  voyage,  was  also  an 
essential  and  material  pait  of  the  contract :  and  that  in  point  of  fact  at  the  time  of 
the  making  of  the  charterpartv  the  vessel  had  not  sailed  three  weeks,  but  a  materialh' 
and  unreasonably  later  time,  of  which  the  defendant  had  no  notice  or  knowledge, — 
for  which  cause  the  defendant  neglected  and  refused  to  load  the  vessel.  It  was  held 
that  the  time  at  which  the  vessel  sailed  was  material,  and  that  the  statement  in  the 
charterparty  amounted  to  a  warranty.  Eolfe,  B.,  in  giving  judgment,  saj's  :  "  The 
condition  was  founded  upon  the  object  that  the  vessel  should  load  her  cargo  in  a 
certain  time  ;  and,  if  it  had  been  that  she  should  load  in  six  weeks,  that  being  the 
length  of  the  voyage,  that  would  be  the  same  as  a  condition  that  she  should  load  in 
the  ordinary  time,  of  which  she  had  already  been  three  weeks  at  sea.  I  think  the 
case  is  governed  by  that  in  the  Common  Pleas  ( Glohohn  v.  Hay'<),  which  is  consistent 
with  common  sense  and  reason."  [Byles,  J.  Ollive  v.  Booker  simply  amounts  to  this, 
that  a  warranty  to  sail  on  a  given  day  or  thereabouts  may  be  a  condition  precedent.] 
In  OUeer  v.  Fielden,  4  Exch.  135,  in  assumpsit  on  the  following  charterparty, — It  is 
mutuallj''  agreed  between  E.  O.,  agent  for  the  owners  of  the  "Lydia,"  new  ship  now 
on  the  stocks,  now  at  Quebec,  to  be  launched  and  ready  to  receive  cargo  in  all  May, 
guaranteed  to  sail  in  June,  and  F.  &  Co.,  merchants,  that  the  ship  shall  proceed  to, 
&c.,  and  there  load  a  cargo  of  timber,  &c., — it  was  held  that  the  readiness  to  receive 
cargo  in  all  May  was  a  condition  precedent  to  the  plaintiff's  right  [63]  to  recover  for 
not  loading  a  full  cargo.  "  The  stipulation,"  says  Pollock,  C.  B.,  "  as  to  the  vessel 
being  ready  to  receive  a  cargo  in  May  is  not  mere  description,  but  part  of  the  contract, 
and  forms  a  condition  precedent  to  the  plaintiff's  right  to  recover."  Here,  every 
provision  of  the  charterparty  was  desij^ned  for  the  purpose  of  avoiding  delay  :  and  the 
case  comes  clearly  within  the  second  rule  in  the  notes  to  I'onlage  v.  Cole,  I  Wms. 
Saund.  320  c,  that,  "  when  a  day  is  appointed  for  the  payment  of  money,  &c.,  and  the 
day  is  to  happen  after  the  thing  which  is  the  consideration  of  the  money,  &c.  is  to  be 
performed,  no  action  can  be  maintained  for  the  money,  &c.  before  performance." 

Then,  as  to  the  claim  for  demurrage, — 'I  he  charterparty  provides  that  "forty 
running  days  are  to  be  allowed  the  charterers  for  loading,  to  commence  from  the  date 
of  the  ship's  being  ready  at  her  loading  berth  to  receive  cargo.  The  owner  further 
agrees  "  that  the  ship  shall  be  ready  to  sail  for  her  destined  port  at  the  expiration  of 
the  said  laying  days,  or  sooner,  if  required  by  the  charterers  : "  and  then  comes  this 
pi-o\'ision, — "  If  the  ship  be  not  ready,  either  on  the  owner's  or  charterers'  part,  at  the 
above-named  dates,  then  demurrage  to  be  paid  by  the  pai-ty  in  default,  at  the  rate  of 
71.  per  diem."  The  obvious  meaning  of  this  latter  clause  is,  if  through  the  default  of 
the  owner  the  vessel  is  not  I'eady  to  recei\'e  cargo,  or  if  through  the  default  of  the 
chartereis  she  is  delayed  loading  beyond  the  forty  days,  then  the  party  causing  the 
delay  shall  pay  to  the  other  compensation  or  demurrage  at  the  rate  mentioned.  The 
intention  of  the  clause  was  to  prevent  delay  or  detention  of  the  ship  on  either  side, 
dispatch  being  the  object  of  both  parties.  The  somewhat  analogous  clause  in  J'aknte 
V.  GiU'S,  ante  vol.  vi.,  p.  270,  had  reference  to  another  period  of  the  voyage.  The 
defendants  are  clearly  entitled  to  deduct  this  [64]  sum,  if  the  detention  falls  within 
the  terms  of  the  contract. 

Erle,  C.  J.  We  have  come  to  the  conclusion  that  the  rule  in  this  case  must  be 
discharged.  I  am  of  opinion  that  the  stipulation  for  the  payment  of  the  6001.  was  an 
independent  stipulation  ;  that  is  to  say,  that  no  one  of  the  things  stipulated  to  be 
done  on  the  part  of  the  owner  before  the  ship's  clearance  was  a  condition  precedent 
to  his  light  to  receive  that  portion  of  the  freight.  Certain  things  were  to  be  done 
by  the  owner  before  clearing  out  fi'om  London,  and  certain  other  things  after,  such 
as  sailing  for  the  port  of  destination  :  and,  for  the  whole  of  the.se  things, — as  well 
those  done  after  as  before  clearance, — the  owner  is  to  receive  14001.,  of  which  6001.  is 
to  be  paid  immediately  on  the  ship's  clearing  from  London,  and  the  remaining  8001. 
on  arrival  at  Geelong.  The  6001.  therefore  is  part  of  the  14001.  which  is  the  stipulated 
reward  for  the  entire  service.  The  construction  to  be  put  upon  contracts  of  this  sort 
depends  upon  the  intention  of  the  parties  to  be  gathered  from  the  language  of  the 
individual  instrument.  Whether  particular  stipulations  are  to  be  conditions  precedent 
or  not,  must  in  all  cases  solely  depend  upon  that  intention  as  it  is  to  be  gathered  from 
the  instrument  itself.  Now,  looking  at  this  charterparty,  1  have  no  hesitation  in  saying 
that  the  parties  did  not  intend  that  the  stipulations  that  the  captain  should  attend 
daily  at  the  broker's  office  to  sign  ])ills  of  lading,  or  that  the  ship  should  be  reach-  to 
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clear  out  by  a  particular  day,  or  that  a  sufficient  inmilior  of  men  should  be  engaged 
for  stowing  the  cargo,  or  the  like,  should  bo  conditions  precedent  to  the  plaintiff's  right 
to  dematid  the  6001.  freight  and  2.5  guineas  gratuity.  These  are  evidently  independent 
stipulations,  for  the  breach  of  which,  if  any  damage  arose,  the  [65]  charterers  might 
have  a  remedy.  In  one  of  the  cases  cited  in  support  of  the  defendants'  argument,  viz. 
Olaholin  v.  //«//.-(,  2  M.  k  G.  2.57,  2  Scott,  N.  K.  471,  the  charterparty  contained  a 
stipulation  that  the  vessel  should  sail  on  or  before  the  4th  of  February  ;  and  in  another', 
OUive  V.  Booker,  1  Exch.  416,  the  stipulation  was  that  the  ship,  "then  at  sea,  having 
sailed  three  weeks  ago  or  thereabouts,"  should  proceed  from  Genoa  to  Marseilles.  h\ 
each  of  these  the  court  held  that  time  was  of  the  essence  of  the  contract,  and  therefore 
the  readiness  to  sail  in  the  one  ca.se,  and  the  going  from  Genoa  on  the  day  named  in 
the  other,  were  conditions  precedent.  Now,  I  look  at  the  contract  which  is  before  me, 
and  I  see  there  is  a  stipulation  which  the  parties  have  made  a  condition  precedent, 
shewing  that  when  they  so  intended  they  knew  how  to  carry  that  intention  into  effect. 
The  charterparty  contains  this  provision, — "The  ship  to  be  ready  on  or  before  the 
10th  of  November,  or  the  charterers  to  have  the  option  of  cancelling  this  agreement." 
Time  as  to  this  was  of  the  essence  of  the  contract,  and  the  parties  have  in  terras  so 
expressed  it :  but  I  do  not  find  that  language  in  any  other  part  of  the  instnnnent. 
The  only  construction,  therefore,  which  I  can  give  to  this  charterparty  is,  that  the 
plaiutiir's  right  to  receive  the  6001.  and  the  2.")  guineas  accrued  on  the  clearing  of  the 
ship,  inde[)cn(lently  of  the  stipulations  I  have  adverted  to  The  action  perhaps  could 
not  have  i)een  sustained  upon  the  declaration  in  its  present  foi'm  whilst  part  of  the 
contract  on  the  plaintiH's  part  I'emained  open  and  unperformed.  But,  if  the  whole 
contract  had  been  set  out,  and  the  pleadings  had  been  adapted  to  the  state  of  facts 
shewn  here,  I  see  no  difficulty  in  the  plaintiti's  r'ecovering  those  two  sums. 

Then  arises  the  (piestion  whether  the  defendants  are  entitled  to  set  off  or  deduct 
71.  per  ilay  for  the  number  [66]  of  days  during  which  the  loading  of  the  vessel  was 
interrupted  by  the  captain's  I'ofusal  to  take  on  board  the  acids  and  gunpowder  and  the 
lucifer-niatches,  and  so  piolonging  the  time  for  sailing  beyond  the  stipulated  day,  to 
the  e.vtent  of  some  twenty-three  or  twenty-four  days.  It  turned  out,  upon  reference 
to  the  surveyor.s,  that  the  captain  was  not  justified  in  his  hesitation  to  take  the.se 
articles  on  hoard.  He  was,  thei'efore,  clearl\'  guilty  of  a  broach  of  his  contract.  But 
the  question  is  whethei'  the  compensation  foi'  that  breach  is  by  the  agreement  of  the 
parties  to  be  computed  at  the  rate  of  71.  per  day.  I  think  not.  The  words  of  the 
ehaiterparty  applicable  to  this  part  of  the  case  are, — "  The  owner  further  agrees  that 
the  ship  shall  be  ready  to  sail  for  her  destined  port  at  the  expiration  of  the  said  laying 
days,  or  sooner  if  required  by  the  charterers.  If  the  ship  be  not  ready,  either  on  the 
owner's  or  the  charterers'  part  at  the  above  mentioned  dates,  then  demuri'age  to  be 
paid  by  the  party  in  default,  at  the  rate  of  71.  pei'  diem."  Undoubtedly  there  was  a 
default  on  the  owner's  part,  through  the  delay  in  the  loading  whilst  the  captain  was 
doubting  either  the  expediency  of  taking  what  ho  conceived  to  be  dangerous  goods  on 
board,  or  the  ca[)acity  of  the  ship  to  receive  them.  But  I  think  that  was  not  an 
uiu'eadiuess  of  the  ship  such  as  was  contemplated  by  this  charter])aity.  The  stipula- 
tion upon  which  this  question  turns  must  be  constiiicd  loddendo  singula  singulis  :  if 
delay  arises  through  the  default  of  the  owner  or  the  captain  in  the  |M!rforinaiice  of 
matters  within  his  province,  then  the  owner  is  to  pay  tlu;  charlerei's  71.  per  day  ;  if 
the  delay  ari.ses  from  the  default  of  the  chaiterers  in  the  jierfoiniance  of  matters  within 
their  province  whereby  the  ship  is  detained  beyond  the  forty  running  da^'s,  the  latter 
are  to  pay  the  owner  71.  per  day.  If  the  owner  did  not  have  the  ship  in  a  seaworthy 
condition,  pro-[67]-pcrly  found,  and  with  a  competent  crew,  and  ready  to  sail  at  the 
expiration  of  the  running  days,  atid  the  charterers  had  performed  all  on  their  part  to 
enai)le  the  ship  to  .sail  with  her  cargo,  they  would  bo  entitled  to  claim  an  allowance 
of  71.  per  day  so  long  .is  that  state  of  luircadiness  contiinied.  On  the  other  hand,  if 
at  the  expiration  of  the  forty  days  the  ship  was  ready  in  a  seaworthy  state  to  ])roceed 
on  her  voyage,  and  any  delay  was  occasioned  by  the  default  of  tho  charterers,  the 
owner  would  be  entitled  to  receive  fi-om  them  denuu-rage  at  the  like  rate  of  71.  per 
day.  But,  if  the  owner  or  the  ca])tain  omits  to  load  cargo  properly  tendered  by  the 
charterers,  and  .so  the  specified  number  of  running  days  is  exceeded,  I  have,  though 
with  considerable  doubt  and  hesitation,  come  to  tho  conclusion,  that,  although  that 
is  a  delay  for  which  tho  owner  is  liable,  it  is  not  a  default  which  entitles  the  charterers 
to  claim  the  71.  per  day  under  the  demurrage  clause.  I  have  been  looking  at  tho 
G.  r.  xi.\.— 35 
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incom  eiiienee  suggested,  of  putting  the  owuei'  to  an  action  for  the  value  of  the  ship's 
services  at  the  end  of  the  voyage,  and  the  charterers  to  an  action  for  unliquidated 
damages  ;  but  I  am  unable  to  see  that  the  putting  the  parties  to  that  mode  of  procedure 
would  be  productive  of  any  other  result  than  that  to  which  in  my  judgment  we  must 
come  upon  this  rule.  Upon  the  whole,  I  feel  compelled  to  hold  that  the  lule  must  be 
discharged. 

Byles,  J.(o).  I  am  of  the  same  opinion.  It  is  unnecessary  to  say  what  would 
have  been  our  decision  upon  the  declaration  as  it  now  stand.s.  This  case  affords 
another  instance  of  the  great  advantage  which  has  accrued  to  the  administration  of 
the  law  from  the  facilities  which  are  now  afforded  to  the  making  of  amendments  in 
pleadings  and  other  matters.  Suppose  [68]  there  had  been  a  special  count  upon  this 
charterparty,  and  a]3propriate  pleas,  the  plaintiff'  would  ha^•e  clearly  been  entitled  to 
recover  the  6001.  and  the  25  guineas  ;  and  it  is  agreed  that  he  shall  be  considered  to 
be  in  the  same  position  as  if  that  had  been  done.  But  it  is  said  that,  before  the  plain- 
tiff can  be  entitled  to  recover  the  6001.,  he  must  prove  that  all  the  vai'ious  stipulations 
in  the  charterparty  which  are  alleged  to  be  conditions  precedent  have  been  satisfied 
by  him.  It  seems  to  me,  however,  that  the  case  of  Boane  v.  Eyre  is  precisely  applic- 
able here,  and  that  all  tliose  matteis  which  precede  the  stipulation  for  the  payment 
of  freight  are  independent  stipulations.  It  is  needless  to  enlarge  further  on  that, 
except  to  say  that,  in  addition  to  the  stipulation  in  the  charterparty  referred  to  by 
my  Lord  to  shew,  that,  where  they  have  intended  to  make  a  stipulation  a  condition 
precedent,  the  parties  knew  how  to  do  it,  viz.  the  option  given  to  the  charterei's  to 
cancel  the  contract  if  the  ship  was  not  ready  by  the  10th  of  November,  there  is,  as 
it  seems  to  me,  another  express  condition  precedent  on  which  the  payment  of  the  6001. 
is  in  terms  made  to  depend,  viz.  the  ship's  clearing  out  from  London.  For  these 
reasons,  I  concur  with  my  Lord  in  thinking  that  the  plaintiff  is  entitled  to  recover 
the  6001. 

With  regard  to  the  set-oft"  claimed,  I  must  confess  that  my  mind  has  vacillated 
veiy  much  during  the  argument.  I  was  much  struck  with  the  oliservation  of  Mr. 
Grove,  that  the  words  "  if  the  ship  be  not  ready  to  sail  either  on  the  owner's  or 
charteiers'  part,"  applied  to  unieadiness  both  on  the  owner's  and  on  the  charterers' 
part  to  sail,  and  that  an  unreadiness  on  the  part  of  the  charterers  is  most  likely  an 
unreadiness  to  sail  by  reason  of  the  cargo  through  their  default  not  being  put  on  board 
in  time.  I  am  inclined  to  think  that  Mr.  Grove  is  right  in  that ;  but  I  think  he  is 
wrong  when  he  [69]  says  that  the  unreadiness  here  spoken  of  may  not  have  a  different 
meaning  when  applied  to  the  charterers  from  that  which  it  has  when  applied  to  the 
owner.  lieddendo  singula  singulis,  it  seems  to  me  that  those  words  may  mean 
different  things  as  applied  to  the  diflerent  parties.  1  he  unreadiness  which  is  to 
charge  the  owner  is  the  unreadiness  of  the  ship  to  proceed  on  her  voyage.  The 
unreadiness  which  is  to  charge  the  charterers  may  be  an  unreadiness  of  the  goods 
which  they  are  to  put  on  board.  But  the  unreadiness  heie  to  charge  the  owner  must 
have  been  an  unreadiness  of  the  ship,  of  which  there  was  no  evidence ;  for,  the  ship 
was  ready,  but  the  goods  were  not  on  boai'd.  It  may  be  that  this  was  caused  by  the 
default  of  the  owner  or  the  master :  but,  if  the  charterers  ha\e  anj'  subject  of  com- 
plaint against  the  owner  in  that  respect,  it  seems  to  me  that  they  are  not  limited  to 
the  71.  per  day  demurrage,  but  that  they  have  their  remedy  against  the  ownei'  by  a 
cross-action  for  unliquidated  damages.  For  these  reasons,  I  am  of  opinion  that  the 
plaintifl'  is  entitled  to  succeed  upon  this  rule  as  to  both  points. 

There  is  one  fuither  observation  which  I  wish  to  make  upon  GJahohn  v.  Hays, 
2  M.  &  G.  257,  2  Scott,  N.  R.  471,  and  the  other  cases  cited  upon  the  first  point. 
Where  a  charterparty  contains  a  stipulation  that  the  ship  shall  sail  on  a  particular 
day,  time  is  of  the  essence  of  the  contract.  To  sail  on  another  and  a  later  day,  is  to 
substitute  a  different  contract, — the  weather  may  be  dift'erent ;  the  ship  maj'  arrive  at 
a  totally  different  market.  But  that  rule  has  been  very  strictly  confined  ;  for,  in 
Tarrahochia  v.  Hickie,  1  Hurlst.  &  N.  183,  Pollock,  C.  B.,  says:  "  It  is  not  a  condition 
precedent  that  the  ve.ssel  should  sail  with  convenient  speed,  or  in  a  reasonable  time. 
Where,  indeed,  the  ehai-terparty  provides  that  the  vessel  shall  sail  on  a  particular  day, 
that  is  a  condition  precedent.     The  dis-[70]-tinction  is  obvious  :  where  a  particular 

(n)  Willes,  J.,  was  engaged  in  the  Divorce  Court. 
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day  is  named,  it  is  oljviously  the  intention  of  the  parties  that  the  vessel  shall  sail 
on  that  day  ;  and,  if  the  ship-owner  refuses  to  do  so,  the  merchant  may  decline  to 
load,  for  the  voyage  is  thereby  altered,  and  the  success  of  the  adventure  may  depend 
on  the  vessel  sailing  on  the  day  named.  In  Abbott,  part  iv.,  c.  1,  §  5,  it  is  said, 
'  Whether  or  not  a  particular  covenant  by  one  party  be  a  condition  precedent,  the 
Itreach  of  which  will  dispense  with  the  performance  of  the  contract  by  the  other,  or 
an  independent  covenant,  is  a  question  to  be  determined  accoi'ding  to  the  fair  inten- 
tion of  the  parties,  to  be  collected  from  the  language  employed  by  them.  An  inten- 
tion to  make  any  particular  stipulation  a  cotidition  precedent  should  be  clearly  and 
unambiguously  expressed.' "  Those  cases,  therefore,  seem  to  stand  upon  their  own 
grounil.  If  they  are  an  exception  to  the  rule  laid  down  in  Boone  v.  Eip-e,  the  present 
case  falls  within  the  rule,  and  not  within  the  exception. 

Ke.atini;,  J.  I  am  of  the  same  opinion.  The  authoiities  as  to  what  particular 
stipulations  do  and  what  do  not  amount  to  conditions  precedent,  undoubtedly  run 
very  tine  ;  and  it  is  difficult  to  lay  down  any  very  clear  rule.  Lord  Chief  Justice 
Tindal,  however,  in  Stavers  v.  Curling,  3  N.  C.  35-5,  3  Scott,  7-10,  7-54,  seems  in  a  few 
words  to  express  all  that  can  well  be  said  upon  the  subject.  "  The  rule,"  he  says, 
"  has  been  established  by  a  long  series  of  decisions  in  modern  times,  that  the  question 
whether  covenants  are  to  be  held  dependent  or  independent  of  each  other  is  to  be 
determined  by  the  intention  and  meaning  of  the  parties  as  it  appears  on  the  instru- 
ment, and  by  the  application  of  common  sense  to  each  particular  case  ;  to  which 
intention,  when  once  discovered,  all  technical  forms  of  expression  must  give  way. 
And  one  of  the  means  of  discovering  [71]  such  intention  has  been  laid  down  with 
great  accuracy  by  Lord  KUenborough  in  the  case  of  liitdi'w  \.  Atkliiftoii,  10  East, 
29.5,  to  be  this,  '  that,  where  mutual  covenants  go  to  the  whole  of  the  consideration  on 
both  sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other  ;  but,  where  the 
covenants  go  otily  to  a  part,  there  a  remedy  lies  on  the  covenant  to  recover  damages 
for  the  breach  of  it,  but  it  is  not  a  condition  precedent.' "  That  certainly  is  a  very 
strong  instance  of  the  doctrine  that  covenants  however  expi'essod  to  be  dependent  may 
nevertheless  be  held  to  lie  independent;  for,  there,  the  defendant  covenanted,  on  the 
performance  of  the  several  stipulations  on  the  plaintiff's  part,  to  do  so  and  so  ;  and 
yet  this  was  held  not  to  amount  to  a  condition  precedent.  Mr.  Hendeison  has  con- 
tended that  the  piesent  case  falls  within  the  second  rule  in  the  notes  to  Pordayc  v.  Coir, 
1  Wms.  Saund.  320  c,  where  it  is  said  that,  "  when  a  day  is  appointed  for  the  pay- 
ment of  money,  etc.,  and  the  day  is  to  happen  after  the  thing  which  is  the  considera- 
tion of  the  money,  (tc.  is  to  be  performed,  no  action  can  be  maintained  for  the  money, 
&c.  before  performance."  But  it  appears  to  me  that  that  is  not  so,  because  the  6001. 
sought  to  be  recovered  here  (and  we  must  tiike  it  as  if  it  were  claimed  under  a  special 
count  upon  the  contract)  is  a  portion  of  the  14001.  freight,  which  14001.  is  in  the 
charterparty  exprcs.scd  to  be  the  freight  for  the  use  and  hire  of  the  ship,  including 
what  was  to  be  payable  after  clearance.  The  piovision  as  to  the  mode  of  payment 
makes  no  difi'erenee  as  to  tlu;  ctt'ect  of  that  stipulation.  Under  these  circumstances, 
it  appears  clearly  to  nic  that  this  case  docs  not  fall  within  the  rule  relied  on  l)y  Mr. 
Hcndersf)n  ;  but  that,  looking  at  the  whole  instrument,  the  sti])ulation  in  question  was 
in  the  nature  of  an  indciiendeut  covenant.  There  w.as  another  argument  tu-ged  by 
Mr.  Henderson,  to  which  I  think  it  [72]  right  to  advert.  He  .says, — assuming  this  to 
be  a  condition  precedent, — when  the  vo\'age  was  performed,  the  owner  might  bring 
indebitatus  assumpsit  for  the  freight  earned,  and  then  the  defendants  might  claim 
deductions  in  respect  of  the  delay  occasioned  by  the  default  of  the  captain  and  other 
matters.  But  how  could  that  be  done?  The  claim  in  respect  of  the  captain's  default 
would  be  a  claim  for  uidiquidatcd  damages. 

As  to  the  second  point  of  the  rule,  I  entirely  concur  in  what  has  fallen  from  my 
Lord  and  my  Brother  Byles,  though  1  must  confess  that  I  also  at  one  time  had  con- 
siderable doubts.  There  is  undoubtedly  great  force  in  the  arguments  of  Mr.  (Jrove  as 
to  this  part  of  the  chai-terjiaity  :  but,  ii])on  the  whole,  I  have  come  to  the  conclusion 
that  the  construction  which  my  Lord  and  mv  Brother  Byles  have  put  upon  it  is  the 
correct  one. 

Kule  discharged. 

Nov.  30th. — The  defendants  appealed  against  this  decision,  and  tlie  case  was 
argued  in  the  Exchequer  Chamber,  at   the   sitting   after    Michaelmas   Term,    lf<GO, 
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before  Cockburii,  C.  J.,  'Wightman,  J.,  Martin,  B.,  Bramwell,  B.,  Channell,  B.,  Hill,  J., 
and  Blackburn,  J. 

f" 'Grove,  Q.  C.  (with  whom  was  Beasley),  for  the  appellants  (a)'',  contended  that  the 
due  performance  by  [73]  the  plaintifl'  of  all  the  stipulations  in  the  eharterparty  on 
his  part  was  a  condition  precedent  to  his  right  to  demand  the  6001.  freight, — relying 
upon  the  cases  of  Stareis  v.  Curling,  3  N.  C.  3.5-5,  2  Scott,  740,  Chanter  v.  Ijiem, 
5  M.  &  W.  698,  Oliver  v.  Fielden,  4  Exch.  135,  and  the  notes  to  Pordarje  v.  Cole, 
1  Wms.  Saund.  320  b.  As  to  the  second  point,  he  submitted  that,  the  plaintiff'  being 
in  default  by  the  captain's  refusal  to  load  lawful  goods,  the  defendants  were  entitled 
under  the  demurrage  clause  to  deduct  at  the  rate  of  71.  per  day  for  the  number  of 
days  the  sailing  of  the  ship  was  thereby  delayed  ;  that  readiness  to  sail  meant  a  readi- 
ness to  pi-oceed  on  the  voyage  with  cargo  on  board  ;  and  that  the  captain's  wrongful 
refusal  to  take  on  board  the  [74]  acids  and  gunpowder  and  the  lucifer-matches  was 
an  unreadiness  of  the  ship  within  the  terms  of  the  eharterparty. 

Honyman  (with  whom  was  Lush,  Q.  C),  contra  (a)-,  was  only  heard  upon  the 
question  whether  a  decision  upon  a  rule  to  reduce  a  verdict  is  the  subject  of  an 
appeal  within  the  34th  section  of  the  Common  Law  Procedure  Act,  1854  (17  &  18 
Vict.  c.  125),  which  provides  that,  "in  all  cases  of  rules  to  enter  a  verdict  or  nonsuit 
upon  a  point  reserved  at  the  trial,  if  the  I'ule  to  shew  cause  be  refused,  or  granted 
and  then  discharged  or  made  absolute,  the  party  decided  against  may  appeal."     As 

(ay  The  points  marked  for  argument  on  the  part  of  the  defendants  (the  appellants) 
were, — 

"That  the  verdict  should  be  entered  for  the  defendants,  or  for  a  leduced  amount: 

"  That  the  action  (brought  during  the  voyage)  rests  on  the  express  contract  to  pay 
6001.  in  Loudon  after  the  sailing,  in  cash,  less  70  days  discount  from  date  of  clearing 
from  London  ;  and  that  any  implied  contract  for  the  use  of  the  ship  would  enure  to 
all  the  owners,  of  whom  the  plaintiff  is  one. 

"That  the  stipulations  to  be  according  to  the  contract  performed  on  the  plaintiff's 
part  before  sailing,  were  not  performed  ;  that  there  was  failure,  not  only  in  attendance 
to  sign  bills  of  lading,  but  also  in  receiving  goods  on  board  when  recjuiied  ;  that  the 
whole  of  the  ship  was  not  at  the  disposal  of  the  charterers,  part  of  it  being  for  some 
time  refused  to  them  ;  that  the  ship  was  not  ready  to  sail  at  the  expiration  of  the 
laying  days,  for  the  owner  then,  and  for  some  time  afterwards,  refused  to  receive  a 
part  of  the  cargo,  and  she  could  not  be  ready  to  sail  within  the  meaning  of  the  charter- 
party  till  she  I'eceived  her  whole  cargo  ;  and  that  the  contract  to  pay  the  6001.  was  not 
independent,  and  the  owner  could  not  by  merelj^  cleai'ing  and  sailing  without  cargo, 
entitle  himself  to  that  sum  : 

"  That,  until  completion  of  the  voyage,  compensation  for  the  benefit  received  and 
accepted  could  not  be  sued  for,  and  then  only  by  all  the  owners,  and  as  to  all  the 
matters  now  in  question  was  satisfied  by  the  admitted  payment  before  action  : 

"  And  that,  under  the  terms  of  the  eharterparty,  the  defendants  had  a  right  to 
demurrage  at  the  lute  of  71.  per  day  from  the  expiration  of  the  laying  day,  the  ship 
not  being  then  ready  to  sail,  not  having  her  whole  cai'go  on  board,  and  the  plaintiff 
being  the  part}'  in  default  until  he  received  the  whole  cargo." 

(«)-  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"  1.  That  the  several  matters  of  the  non-performance  of  which  the  appellants  com- 
plain are  conditions  precedent  to  the  plaintiff's  right  to  recover  the  6001.  freight  and 
the  gratuity : 

"  2.  That  the  said  matters  did  not  go  to  the  whole  consideration  for  the  defendants' 
promise,  and  are  merely  ground  for  a  cross-action  : 

"3.  That  the  ship  having  sailed,  the  GOOl.  and  gratuity  became  payable  accoiding 
to  the  true  construction  of  the  eharterparty  : 

"  4.  That  the  ship  was  ready  to  sail,  within  the  meaning  of  the  eharterparty,  and 
consequently  that  the  defendants'  claim  to  demurrage  is  untenable : 

"  5.  And  the  respondents  will  further  contend  that  the  provisions  of  the  Common 
Law  Procedure  Act,  1854,  do  not  wariant  an  appeal  on  a  mere  question  as  to  the 
amount  of  damages,  and  consequently,  that,  assuming  the  defendants  are  not  entitled 
to  ha\'e  the  verclict  entered  for  them,  they  cannot  ask  the  court  of  eri'or  to  reduce  the 
damages." 
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to  this,  he  submitted  that  a  rule  which  merely  went  to  regulate  the  amount  of  the 
damages  was  uot  a  rule  within  the  contem|)lation  of  that  section. 

M.\KT1N,  B.  In  reality,  the  rule  is  that  the  judge  [75]  misdirected  the  jury,  in 
not  telling  them  to  allow  the  deduction  which  the  defendants  claimed. 

CoCKi'.t'UN,  C.  J.  As  to  the  first  point,  I  am  of  opinion  that  the  argument  was 
thoroughly  disposed  of  and  aiuiihilated  ly  the  judgment  delivered  in  the  court  below, 
and  I  think  this  appeal  ought  ne\er  to  have  lieen  brought,  and  that  it  would  be 
treating  it  with  more  consideration  than  it  deserves  to  say  a  word  more  aViout  it.  As 
to  the  second  point,  I  am  cleai'ly  of  opinion  that  the  deduction  claimed  by  the  defen 
dants  was  not  within  the  meaning  of  the  demurrage  clause  in  the  charterparty.  If 
the  commencement  of  the  voyage  were  deferred  by  a  delay  on  the  part  of  the  master 
in  stowing  the  cargo  in  proper  time,  that  would  be  a  default  within  this  clause.  But 
a  mere  refusal  on  the  part  of  the  master  to  receive  goods,  either  because  he  conceives 
that  they  are  not  proper  goods,  or  because  he  considers  his  ship  already  fully  loaded, 
is  not  within  it.  If  the  master's  refusal  was  wrongful,  and  damage  resulted  to  the 
defendants,  they  may  bring  a  cross-action,  and  proper  damages  will  be  awarded 
to  them. 

WiGUTMAN,  J.     I  am  entirely  of  the  same  opinion. 

Maktin,  B.  As  to  the  first  point,  the  rule  is  well  laid  down  in  Abbott  on 
Shipping,  8th  edit.  'Hid, — "  Whether  or  not  a  particular  covenant  by  one  party  be 
a  condition  precedent,  the  Itreach  of  which  will  dispense  with  the  performance  of  the 
contract  hy  the  other,  oi'  an  independent  covenant,  is  a  question  to  be  determined 
according  to  the  fair  intention  of  the  parties,  to  be  collected  from  the  language  employed 
by  them  (llavdock  v.  Gcddex,  10  East,  555).  An  intention  to  make  an\'  particular  stipula- 
tion a  condition  precedent  should  be  clearly  and  unambiguously  expressed.  The  general 
rule  (in  the  words  of  Ii)llen-[76]borough,  in  Daridsou  v.  Gwynne,  12  East,  ;i81)  is,  that, 
unless  the  non-performance  alleged  in  breach  of  the  contract  goes  to  the  whole  root 
and  consideration  of  it,  the  covenant  broken  is  not  to  be  considered  a  condition 
precedent,  but  as  a  distinct  covenant,  for  the  breach  of  which  the  party  may  be 
compensated  in  damages."  And  this  is  adopted  by  Pollock,  C.  B.,  in  Tariabochia 
V.  Hickie,  1  Hurlst.  &  N.  183,  187.  Tindal,  G.  J.,  again,  lays  down  the  rule  in 
atai-trs  V.  Cwrlmr/,  3  N.  C.  355,  ;3()8,  3  Scott,  740,  754,  thus,— "Tlie  rule  has  been 
established  b}'  a  long  series  of  decisions  in  modern  times,  that  the  question  whether 
covenants  are  to  be  iield  dependent  or  independent  of  each  other,  is  to  l)e  determined 
by  the  intention  and  meaning  of  the  parties  as  it  appeals  on  the  instrument,  and  by 
the  application  of  common  sense  to  each  particular  case  ;  to  which  intention,  when  once 
discovered,  all  technical  forms  of  expression  must  give  way.  And  one  of  the  means  of 
discovering  such  intention  has  l)een  laid  down  with  great  accuracy  by  Lord  EUenborough, 
in  the  case  of  Itikhic  v.  Atkinson,  10  East,  295,  to  bo  this,  'that,  where  mutual  covenants 
go  to  the  whole  of  the  consideration  on  l)oth  sides,  they  aie  mutual  con<litions,  the  one 
precedent  to  the  other  ;  but,  where  the  covenants  go  only  to  a  pait,  there  a  remedy  lies 
on  the  covenant  to  recover  damages  for  the  breach  of  it,  but  it  is  not  a  condition 
precedent.'  "  I  apprehend  that  is  the  correct  rule  ;  and,  a|)plying  it  here,  there  would 
be  the  great(.'st  absurdity  in  saying  that  the  omission  of  the  captain  to  attend  at  the 
broker's  office  foi'  a  single  day  for  the  purpose  of  signing  bills  of  lading  would  defeat 
the  owner's  claim  altogether.  There  is  .something  more  in  the  other  point,  though 
not  much.  The  charterparty  stipidates  that  "  forty  ruiniing  days  arc  to  be  allowed 
the  said  charterers,  Sundays  and  holidays  e.vcepted  (if  tiie  ship  be  not  sooner 
dispatched,)  for  loading  the  said  ship,  to  commence  from  [77]  the  date  of  her  being 
ready  at  her  loading-berth  to  receive  cargo."  That  is  the  obligation  which  the 
charterers  take  upon  themselves.  "  The  owner  further  agrees  that  the  ship  shall 
be  ready  to  sail  for  her  destined  port  at  the  expiration  of  the  said  laying  tiays, 
or  sooner  if  rcipiired  by  the  cliartei-ei's."  W'iiat  is  the  meaning  of  that  stipulation  ? 
It  mean.,  that  the  shi])  shall  by  the  time  mentioned  lie  provided  with  a  conqxHent 
crew  and  be  in  every  respect  fitted  to  sail  for  her  destined  port.  Then  comes  the 
provision,  that,  "if  the  ship  be  not  ready,  either  on  the  owner'.s  or  cliarlereis'  part, 
at  the  above-named  dates,  then  deminragc  to  bo  |>aid  by  the  ])arty  in  default,  at 
the  rate  of  71.  |)cr  diem."  The  default  there  contemplated  on  the  owner's  part  is 
in  the  ship's  not  licing  ready  to  .sail.  Here,  the  ship  was  ready  to  sail,  but  the 
charterers  insisted  that  she  could  carry  more  cargo,  and  the  master  tliat  siie  could 
not  ;  and  so  some  days  were  consumed  in  disputes  between  them.     It   may   be  that 
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the  owner  may  be  liable  for  not  having  taken  a  full  cargo  when  offered  him  ;  but 
for  this  he  is  not  liable  upon  the  stipulation  last  adverted  to,  so  as  to  constitute 
ii  ground  of  set-off. 

Bramwell,  B.,  and  Channell,  B.,  eoncuned. 

Blackburn,  J.  Upon  the  first  point,  I  entirel}'  agree  with  the  judgment  of  the 
court  of  Common  Pleas.  As  to  the  other,  I  own  I  have  entertained  some  doubt : 
but  I  am  now  satisfied  that  the  construction  put  upon  this  part  of  the  chartei-party 
by  my  Brother  Martin  is  the  correct  one.  The  plaintiff',  whatever  may  have  been 
his  delinquency  in  other  respects,  has  not  been  guilty  of  this  breach,  so  as  to  entitle 
the  defendants  to  the  stipulated  damages.  Consequently  they  are  not  entitled  to  the 
set-oft'  or  deduction  they  claim. 

Judgment  affirmed. 


[78]     FlTZJOHN  V.  Mackinder.     1860. 

[Keversed  in  Exchequer  Chamber,  9  C.  B.  N.  S.  505.] 

M.  sued  F.  in  the  county-court  for  a  debt.  F.  claimed  a  set-oft',  in  answer  to  which 
M.  produced  his  book  containing  an  acknowledgment  signed,  as  he  swore,  by  F. 
F.  denied  the  signature,  which  he  averred  to  be  a  forgery  ;  but  the  judge,  induced 
by  partly  the  statement  of  M.,  and  partly  by  the  conduct  of  F.  on  pre^'ious  occasions 
before  him,  disbelieving  F."s  denial,  committed  him  under  the  14  &  15  Vict.  c.  100, 
s.  19,  and  bound  M.  over  to  prosecute.  F.  was  accordingly  tried  for  pei-jury,  and 
acquitted. — F.  then  brought  an  action  against  M.  for  maliciously  and  without 
probable  cause  causing  him  to  be  prosecuted  on  an  unfounded  charge: — Held, 
by  Erie,  C.  J.,  and  Williams,  .7., — Willes,  J.,  dissentiente, — that  the  committal  of 
F.  and  the  binding  o\er  of  M.  to  prosecute  being  the  act  of  the  judge,  the  action 
was  not  maintainable, — although  the  judge  was  in  part  infiuenced  by  the  perjury 
and  forgery  of  M. 

The  plaintift'  was  a  farmer  residing  at  Oakham,  in  the  county  of  Rutland,  and  the 
defendant  was  a  seed-merchant  and  farmer  residing  also  at  the  same  place. 

In  December,  1858,  the  now  defendant  brought  an  action  against  the  now  plaintiff' 
in  the  county-court  of  Kutlandshire,  holdeu  at  Oakham,  to  lecover  a  sum  of  money  for 
goods  supplied  by  the  now  defendant  to  the  now  plaintiff",  and  the  now  plaintiff',  in 
answer  to  the  last-mentioned  claim,  gave  notice  of  a  set-off,  to  a  larger  amount,  for 
certain  soil  supplied  to  the  now  defendant  by  the  now  plaintift' in  the  year  1852;  and 
that  action  came  on  to  be  tried  on  the  Sth  of  December,  before  the  judge  thereof, 
when  the  now  plaintiff'  and  the  now  defendant  were  both  sworn  and  examined  as 
witnesses,  and  no  other  witnesses  were  called  on  either  side.  The  now  defendant 
did  not  on  the  trial  of  the  last-mentioned  action  dispute  his  liability  to  the  now 
defendant's  claim  therein  ;  but  relied  on  his  set-off",  and  stated  it  was  due.  In 
answei-,  the  now  defendant  said,  "  Why,  that  was  settled  between  us  years  ago," 
and  that  they  had  had  a  settlement  of  account  years  ago,  and  that  the  claim  for 
this  soil  was  settled,  and  that,  knowing  Fitzjohn  to  be  a  difticult  person  to  deal 
with,  he  had  taken  care  to  have  his  name  attached  to  the  settlement  at  the  time  : 
and  the  now  defendant  then  produced  his  ledger,  \vhich  contained  on  one  side  entries 
to  the  debit  of  the  now  plaintiff',  amounting  to  231.  4s.  4d.,  and  on  the  other  side  of 
the  [79]  same  sheet  the  words  "  Balanced  by  a/c,  231.  4s.  4d.  ; "  and  also  immediately 
abo\e  those  words  an  entry  in  the  woids  and  figures  following,  that  is  to  say, 
"  1853.  November  7th.  In  this  settlement,  all  claims  for  soil  and  labour  are 
balanced  up  to  this  time,  by  agreement  with  J.  Fitzjohn," — all,  as  he  alleged, 
written  by  himself  except  the  words  "J.  Fitzjohn,"  which  he  swore  were  in  the 
handwriting  of  the  now  plaintift",  and  that  he  wrote  them  in  his  presence. 

The  judge  of  the  county-court,  who  was  called  on  this  trial  and  examined  as  a 
witness  by  the  defendant,  said  that  he  had  looked  at  the  entry,  and  told  the  now 
plaintiff  to  look  at  it,  and  that  he  had  to  ask  him  once  or  twice  before  he  could  prevail 
upon  him  to  look  at  it,  and  that  the  now  plaintift"  at  first  turned  his  head  away,  but 
he  afterwards  looked  at  the  book  and  said  it  was  not  his  handwriting;  and  that  he, 
the  judge,  then  said  to  the  now  plaintiff,  "  You  had  better  take  care  :  I  have  had  to 
caution  you    before  for  your    false    statement;"  that  the  now  plaintiff'  denied  the 
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sigiiutiire  in  a  faint  niiuiner,  and  did  not  s|)cak  so  positively  as  at  tlui  pioseiit  tiial  ; 
and  that,  in  consequence  of  his  manner,  and  of  the  pioceedings,  he,  the  county-court 
judge,  said  to  the  now  plaintitt',  "You  stand  committed  for  perjury  ;"  and  that  he 
then  required  the  now  defendant  to  enter  into  recognizances  to  prosecute  the  now 
plaintifl':  and  that  he  also  made  and  signed  the  following  order  and  certificate  under 
the  statute  14  &  15  Vict.  c.  100,  s.  19:— 

"  At  a  county-court  held  for  the  county  of  Rutland,  at  (3akham,  this  Sth  day  of 
December,  1858  : 

"  Whereas,  at  a  county-court  as  aforesaid  holden  here  this  day,  before  mc,  the 
undersigned  judge  of  the  said  court,  a  certain  plaint  in  which  John  Draper  Mackinder 
was  plaintitl',  and  James  Fitzjohn  was  defend-[80]-ant,  came  on  to  be  heard  and  tried 
before  me  ;  and  the  said  James  Fitzjohn,  being  e.vaniined,  and  having  given  evidence 
viva  voce  according  to  the  practice  of  this  court  on  behalf  of  himself  as  defendant :  And 
whereas  it  appears  to  me  that  the  said  James  Fitzjohn,  in  the  e^■ideuce  so  given  liy 
him,  has  been  then  guilty  of  wilful  and  corrupt  perjury  :  And  I  therefore,  in  pursu- 
ance of  the  statute  in  such  case  made  and  provided,  direct  and  order  that  the  said 
James  Fitzjohn  be  prosecuted  for  the  said  perjury,  there  appearing  to  me  to  1)e  reason- 
able cause  for  such  prosecution.     Given  under  my  hand  and  seal,"  &c. 

"  At  a  county-court  held  for  the  county  of  Rutland,  at  Oakham,  the  8th  day  of 
December,  1858. 

"To  John  Draper  Mackindei',  who  has  entered  into  a  recognizance  before  me  this 
day  to  prosecute  one  James  Fitzjohn  for  wilful  and  corrupt  perjury,  and  to  whom.so- 
ever  else  it  may  concern. 

"  1  hereby  certify,  that,  at  a  county-court  as  afoi'esaid  holden  here  this  day  liefoi'c 
nie,  the  uiideisigncd  judge  of  the  said  court,  a  certain  plaint,  in  which  the  said  John 
Draper  Mackinder  was  plaintiff  and  the  said  James  Fitzjohn  was  defendant,  came  on 
to  be  heard  before  me ;  and  the  said  James  Fitzjohn  being  examined,  and  having 
given  evidence  viva  voce,  according  to  the  practice  of  this  court,  on  behalf  of  himself 
as  defendant,  and  it  appearing  to  me  that  the  said  .lames  Fitzjohn,  in  the  evidence  so 
given  by  him,  was  guilty  of  wilful  and  corrupt  perjury, — I,  thei'efore,  as  judge  of  the 
court  aforesaid,  in  puisiiaiice  of  the  statute  in  such  case  made  and  pi'ovidcd,  ordered 
and  directed  that  he  the  said  James  F'itzjohn  should  be  prosecuted  for  the  said  pcrjiny, 
theie  appearing  to  me  to  be  reasonable  cause  for  such  prosecution.  Given  under  my 
hand  and  .seal,"  itc. 

[81]  The  coinity-eourt  judge  also  said  that  he  adopted  this  course  spontaneously, 
without  any  suggestion,  and  merely  in  conso(|uence  of  what  took  place  l)efcu-e  iiim  ; 
and  that  he  did  so  partly  from  the  now  plaintiff's  maimer,  and  that  he  had  no  other 
evidence  l)efore  him  but  that  of  the  now  plaintiff  and  the  now  defendant,  and  the 
entry  in  the  book  ;  and  that  he  afterwards  gave  judgment  in  favour  of  the  now 
defendant  for  the  amount  of  his  claim. 

The  now  defendant  entered  into  a  recognizance  to  prosecute  the  now  plaintill'at 
the  next  Assizes  for  the  county  of  Rutland,  and  afterwards  accordingly  preferred 
before  the  grand  jury  of  the  said  county  of  liutland  a  liill  of  indictment  against  the 
now  plaintiff  for  pcrjiu'v  committed  liy  him  at  the  said  countv-coui't  in  his  aforesaid 
evidence,  and  prosecuted  th<!  same  at  the  ne.\t  Assizes  at  Oakham,  iioldcn  on  tlie  1st 
of  March,  18.")!),  bcfoio  ImIc,  J.  ;  and  the  now  [)laintill' was  then  in  due  maimer  and 
by  due  course  of  law  tried  for  and  acquitted  of  the  .s.aid  oli'cncc  by  a  jury  of  the  said 
county  :  and  the  now  plaintitl"  was  thcreiiy  put  to  large  expense  in  defending  himself 
in  till!  jiremiscs. 

'I'hc  present  action  was  then  brought  by  the  now  plaintitl'  against  the  now  defen- 
dant for  the  damages  whi(;h  ho  the  now  plaintitl'  had  sustained  by  reason  of  the 
aforesaid  prosecution. 

The  declaration  stated  that  the  defendant  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  at  the  county-court  of  Rutlandshire,  holden  at 
Oakham,  in  the  said  county,  before  R.  M.,  Ksi|.,  judge  of  tiie  said  county-court,  went 
and  appeared  l)cfor('  the  said  judge  in  support  of  a  certain  action  on  contract,  then 
licnding  in  the  said  county-court,  in  which  the  said  now  defendant  was  the  |)laiiitill' 
and  the  .said  now  plaintitl' was  the  defendant,  and  tile  said  now  defendant  tiieii  and 
there  falsely  and  maliciously,  [82]  and  without  any  reasonable  or  probable!  cause, 
causcrl  and  procured  the  saiil  courilycoin't  judge  to  direct  the  saiil  now  plaintiff  to  l)e 
prosecuted  for  perjury  ou  certain  evidence  given  by  IiImi   ln'forc  the  saiil  cnuiity  coiut 
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judge  in  the  said  action,  and  then  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  caused  the  county-court  judge  to  commit  the  said  now  plaintiff,  so 
directed  to  be  prosecuted  as  aforesaid,  until  the  then  next  assizes  for  the  said  county 
of  Rutland,  then  and  there  to  take  his  trial  for  the  said  alleged  oftence,  unless  the  said 
now  plaintiff'  should  enter  into  a  recognizance  with  one  or  more  sufticient  surety  or 
sureties,  conditioned  for  the  appearance  of  the  said  now  plaintiff  at  such  then  next 
assizes  for  the  said  county,  and  that  he  would  then  surrender  and  take  his  trial,  and 
not  depart  the  court  without  leave  :  That  the  said  now  defendant,  afterwards,  falselj' 
and  maliciousl}',  and  without  any  reasonable  or  probable  cause,  directed  and  caused 
the  said  now  plaintiff  to  be  indicted  foi'  wilful  and  corrupt  perjury  :  and  the  defen- 
dant afterwards  falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
prosecuted  and  caused  to  be  prosecuted  the  said  indictment  against  the  said  now 
plaintiff,  until  the  said  now  plaintift",  afterwards,  to  wit,  at  the  said  then  next  assizes 
for  the  said  county  of  Rutland,  liolden  at  Oakham,  in  the  said  county  of  Rutland,  in 
and  for  the  said  county,  at  a  day  and  time  now  passed,  and  in  due  manner  and  by 
due  course  of  law,  was  tried  and  acquitted  of  the  premises  in  the  said  indictment 
charged  upon  him,  by  a  jur}'  of  the  said  county  of  Rutland  ;  and  it  was  afterwards 
considered  that  the  said  now  plaintiff  should  depart  thereof  without  delay  :  That  the 
said  prosecution  of  the  said  now  plaintiff  for  the  said  offence  was  duly  ended  and 
determined  before  the  commencement  of  this  suit ;  and  thereupon  the  said  [83]  now 
plaintiff  was  afterwards  discharged  out  of  custody  upon  the  said  charge,  fully  acquitted 
thereof  as  aforesaid  :  And  that,  by  means  of  the  said  several  premises,  the  said  now 
plaintiff  had  been  and  was  injured  in  his  good  name  and  credit,  and  had  suffered  great 
pain  and  anxiety  of  mind  and  body,  and  was  prevented  thereby  from  attending  to 
his  lawful  affairs  and  business  ;  and  also,  by  reason  of  the  premises,  the  plaintiff  neces- 
sarily incurred  large  expenses,  in  defending  himself  against  the  said  prosecution  and 
proceedings,  and  in  relation  to  the  premises,  and  otherwise,  and  was  and  is  thereby 
otherwise  injured,  &c. 

The  defendant  pleaded  not  guilty,  and  thereupon  issue  was  jonied. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Summer  Assizes  at  Oakham, 
when  the  now  plaintiff  was  called,  and  several  witnesses  were  called  on  his  behalf, 
who  stated,  that,  in  their  opinion,  the  signature  '■  J.  Fitzjohn"  was  not  in  the  hand- 
writing of  the  now  plaintiff:  and  one  of  the  witnesses  said  he  believed  it  to  be  the 
handwriting  of  the  now  defendant. 

The  now  defendant  was  not  called  as  a  witness  at  the  last-mentioned  tiial ;  and 
no  other  witness  was  called  on  his  part. 

The  learned  judge  ruled  that  the  action  was  not  maintainable,  but  allowed  the  case 
to  go  to  the  jury  on  the  assumption  that  it  was  :  and,  in  his  summing-up,  he  asked 
the  jury  if  the  now  defendant  procured  the  prosecution  to  be  carried  on,  without 
reasonable  or  probable  cause,  and  maliciously  ;  and  directed  them,  that,  if  they  were 
of  opinion  that  the  now  defendant,  at  the  time  he  told  the  county-court  judge  that 
the  entry  in  the  ledger  produced  was  signed  by  the  now  plaintiff,  was  knowingly 
misinforming  the  county-court  judge,  there  was  no  reasonable  or  probable  ca\ise  for 
the  prosecution,  and  that  the  now  defendant  must  [84]  have  known  that  the  now 
plaintiff  was  innocent :  and,  as  to  malice,  he  directed  the  jury,  that,  if  they  thought  that 
the  now  defendant  knew  that  he  was  saying  that  which  was  false,  thej^  could  have  no 
doubt  that  he  was  acting  maliciously  :  and  that  the  simple  question  was,  whether  the 
entry  was  signed  by  the  now  plaintiff,  and  whether  the  now  defendant  knew  that  it 
was  not. 

The  jury  found  a  verdict  for  the  plaintiff,  with  2001.  damages  :  and  the  learned 
judge  directed  a  nonsuit  to  be  entered,  and  gave  leave  to  the  now  plaintiff  to  move  to 
enter  a  verdict  for  him  for  2001.  if  the  court  should  be  of  opinion  that  the  now  defen- 
dant was  liable. 

O'Brien,  in  Michaelmas  Term  last,  pursuant  to  the  leave  reserved  to  him  at  the 
trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  with  2001.  damages.  He 
submitted  that  the  defendant,  having  by  his  false  evidence  before  the  county-court 
judge,  and  by  means  of  the  forged  clocumeut  put  forward  by  him  on  that  occasion, 
induced  the  judge  to  commit  tlie  plaintiff  and  to  bind  him  (the  defendant)  over  to 
prosecute  and  give  evidence  against  him  on  the  charge  of  perjury  which  he  knew  to 
be  inifounded,  was  not  entitled  to  rely  upon  the  act  of  the  judge  for  his  justification. 

Hayes,   Serjt.,   and   Field,  in   Hilaiy   Term   last,   shewed  cause.     There   was  no 
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evidence  to  shew  that  the  defeiidiiut,  in  the  hmguagc  of  the  declaration,  caused  the 
plaintitt  to  be  prosecuted.  The  19th  section  of  the  14  &  15  Vict.  c.  100,  enacts  that 
it  shall  he  lawful  for  the  judge  of  certain  courts  (including  the  county-courts),  in  case 
it  shall  appear  to  him  that  any  person  has  been  guilty  of  perjury  in  any  evidence 
before  him,  to  direct  such  person  to  be  prosecuted  for  such  perjury  in  case  there  shall 
be  reasonable  cause  for  such  prosecution,  and  to  commit  such  person  for  trial,  unless  he 
[85]  enters  into  a  recognizance,  with  sureties,  to  appear  and  take  his  trial ;  and  also  to 
require  any  person  he  (the  judge)  shall  think  fit  to  enter  into  such  recognizance  to 
prosecute  or  to  give  evidence,  and  also  to  give  to  such  prosecutor  a  certificate,  which 
shall  be  deemed  sufficient  proof  of  such  prosecution  having  been  so  directed.  The 
county-court  judge  proved  at  the  tiial  that  the  committal  of  the  plaintiff' for  trial  was 
his  own  spontiineous  act,  in  exercise  of  his  powers  under  the  act,  and  liound  the 
defendant  over  to  prosecute;  and  in  obedience  to  the  requisition  of  his  recognizance, 
he  did  prosecute,  and  the  prisoner  was  acquitted.  To  make  the  defendant  liable 
to  this  action,  the  prosecution  must  be  his  own  spontaneous  and  wilful  act.  There  is 
no  precedent  for  an  action  of  this  sort ;  and  the  court  will  be  slow  to  establish  one. 
In  Diiboii  V.  Keats,  1 1  Ad.  &  E.  329,  3  P.  &  D.  30f!,  it  was  held  to  be  no  answer  to  an 
action  for  maliciously  procuring  a  per.son  to  be  indicted  for  felony,  that  the  defendant 
was  bound  o\er  to  prosecute,  if  the  jury  believed  that  the  defendant  caused  himself 
to  be  bound  over,  by  making  the  charge  maliciously  and  without  probable  cause  before 
the  magistrate  who  took  the  recognizance.  But  there  it  was  plain  that  the  charge  from 
the  first  was  malicious  and  unfounded  :  and,  in  the  course  of  the  argument,  Litt'e- 
dale,  J.,  observed  that,  "if  a  defendant  were  bound  over  against  his  will,  as,  for 
instance,  if  a  third  per-son  informed  the  magistrate  that  the  plaintiff  had  been  seen  to 
pick  the  defendant's  pocket,  and  the  magistrate  sent  for  the  defendant  and  bound 
him  over  to  pro.secute,  the  defendant  would  not  be  liable  to  an  action."  The 
county-court  judge,  when  he  directed  the  prosecution  of  the  plaintitt",  might  if  he 
pleased  have  selected  one  who  had  not  given  evidence  before  him  to  prosecute.  Would 
the  per.son  so  selected  have  been  liable  as  the  [86]  party  causing  the  prosecution,  even 
though  he  knew  or  had  the  means  of  knowing  that  the  ottences  had  not  been  committed  ? 
It  is  clear  that  a  civil  action  will  not  lie  against  one  who  gives  false  evidence  or  makes 
a  false  affidavit  in  the  course  of  a  judicial  proceeding:  lifDu  v.  Smith,  18  C.  B.  12(5  ; 
IhndtrsoH  v.  Brvomhead,  4  Hurlst.  &  Norm.  5G9.  [Williams,  J.  That  will  not  be  dis- 
puted.] Then,  the  party  cannot  be  made  responsible  by  merely  varying  the  form  of 
the  allegation. 

O'Brien  and  Beasley  in  support  of  the  rule.  It  may  be  conceded  that  a  witness 
is  not  civilly  responsible  for  perjury.  But  it  is  submitted  that,  nowithstiiiding  the 
plaintitt"s  committal  was  the  act  of  the  judge,  and  that  it  was  the  act  of  the  judge  to 
cause  the  recognizance  to  be  eutcr'ed  into  for  his  prosecution,  that  affords  the  defendant 
no  protection  if  he  was  actuated  by  malice  and  had  no  ])rol)able  cause  for  acting  as 
he  did.  By  his  false  evidence,  he  secures  an  urijust  \'crdict  for  iiimself  in  the  county- 
court  ;  and,  by  wilfully  deceiving  the  judge,  he  procures  himself  to  be  Ijound  over  to 
prosecute.  The  prosecution,  therefore,  is  as  much  his  act  as  if  he  had  asked  the  coiuity- 
court  judge  to  commit  the  plaintiff'  for  trial.  [Erie,  (J.  J.  The  judge  seems  to  have 
been  very  much  influenced  by  his  previous  knowledge  of  J''itzjohn.J  That  does  not 
prove  that  the  defendant's  evidence  did  not  produce  on  the  judge's  mind  the  impres- 
sion which  induced  him  to  commit  the  plaintiff'  for  trial.  [I']rle,  C.  J.  Su[)pose  the 
statute  had  authoiized  the  judge  to  impose  a  fine,  and  he  had  fined  the  plaintiff" 
iOOl.,  woukl  the  now  defendant  have  been  responsible  for  that  !|  That  would  be  a 
proceeding  to  which  he  was  no  party.  [Williams,  .1.  Suppos(^  IIk;  judge  had  oidcred 
the  over.seers  of  the  parish  to  prosecute,  what  difference  would  [87]  it  have  made 
to  the  plaintiff'!)  The  element  of  malice  would  l)e  wanting  thcic.  Hut  lure  the 
defendant  nuist  be  presumed  to  have  contemplated  that  whi(-li  was  the  natural  and 
inevitable  consequence  of  his  act.  In  Hrsluii  v.  (.'Iin/niun,  "J.'i  Law  J.,  (,).  15.  49,  in  an 
action  for  maliciously  and  without  rcasonalilc  oi'  prol)abl(;  cause  prosecuting  l')e  [)laintiff' 
for  i)erjury,  it  appeared  that  the  statements  alleged  to  bi;  perjury  had  been  made  liy 
the  ])laintiff'as  a  witness  in  an  action  against  the  defendant,  respecting  facts  known  to 
the  <lefendant  only  by  the  relation  of  others.  There  was  evidence  that  the  defendant 
h,id  been  told  that  the  plaintiff's  evidence  was  wilfully  f.ilso  ;  but  there  was  also 
evidence  that  the  flefendant  had  saiil  that  he  had  indicted  the  plaintiff"  merel}'  to  stop 
liis  mouth  as  a  witness  in  another  proceeding.      The  judge  directed  the  jury,  "that,  if 

C.  P.  XIX.— 35* 
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the  plaintift"  had  in  fact  sworn  falsely,  or  if  the  defendant  at  the  time  he  pieferred  and 
prosecuted  the  indictment,  acting  upon  the  information  he  had  received,  believed, 
and  had  reasonable  grounds  for  believing,  that  the  plaintifl"  had  sworn  falsely,  then 
there  was  reasonable  and  probal)le  cause  for  preferring  and  prosecuting  the  indictment ; 
but,  if  the  defendant  at  the  time  he  preferred  and  prosecuted  the  indictment  did  not 
believe  the  information  he  had  received  to  be  true,  but  in  his  own  mind  believed  and 
had  reasonable  grounds  to  believe .  that  the  plaintifl'  had  not  sworn  falsely,  or,  still 
more,  if  he  believed  that  the  plaintiff  had  spoken  the  truth,  then  there  was  no  reason- 
able or  probable  cause  for  preferring  and  prosecuting  the  indictment : "  and  it  was 
held,  on  bill  of  exceptions,  that  this  direction  was  correct.  In  the  course  of  the 
argument,  Alderson,  B.,  said  :  "  Suppose  a  man  was  robbed  on  the  highway,  and  two 
witnesses  swore  positively  that  a  certain  individual  was  the  robber,  could  another 
person  who  had  been  in  company  with  the  supposed  [88]  robljer  in  another  place  at 
the  very  time  when  the  robbery  happened,  and  who  therefore  knew  that  the  party 
charged  was  not  the  man,  maintain  a  prosecution  against  the  individual  for  the 
robber}',  and  saj'  that  he  had  I'easonable  and  probable  cause  for  so  doing?  I  do  not 
say  that  it  is  necessary  for  a  prosecutor  to  act  only  upon  his  own  belief  as  to  the 
weight  of  the  evidence  ;  but,  if  he  has  peculiar  means  of  knowing  that  the  charge  is 
untrue  it  is  a  different  case."]  Here,  the  defendant  had  peculiar  means  of  knowing 
that  the  charge  he  was  preferring  was  false :  can  he,  then,  be  permitted  to  shelter 
himself  under  the  order  of  the  judge,  which  his  own  falsehood  and  fraud  have 
procured  to  be  made?  [Williams,  J.  The  only  question  in  the  case  is,  whether  the 
defendant  caused  the  prosecution.]  But  for  his  act,  it  never  w-ould  have  been 
instituted.  In  Farley  v.  Danks,  4  Ellis  &  B.  493,  the  declaration  charged  that  the 
defendant  falsely  and  maliciously  and  without  any  reasonable  or  probable  cause  filed  a 
petition  for  adjudication  of  bankruptcy  against  the  plaintiff,  and  falsely  and  maliciously 
and  without  any  reasonable  or  probable  cause  caused  and  procured  the  plaintiff  to  be 
declared  a  bankrupt :  and  it  was  held  that  this  charge  was  established  by  proof  that 
the  plaintiff  petitioned  foi-  the  adjudication,  and  by  depositions  false  in  fact  and 
maliciously  made  induced  the  commissioner  to  adjudicate  the  bankruptcy, — although 
it  appeared  that,  e\en  if  the  depositions  had  been  true,  the  adjudication  could  not 
have  been  supported  in  law.  Lord  Campbell  there  says :  "  The  declaration  was 
clearly  proved.  It  alleges  that  the  defendant  caused  and  procured  the  plaintiff"  to 
be  adjudicated  a  bankrupt.  Is  that  true  .'  The  defendant  presented  a  petition  in 
which  he  alleged  that  the  plaintiB'  had  committed  an  act  of  bankruptcy.  He  swears 
to  the  existence  of  a  debt,  and  that  no  payment  [89]  has  been  made.  And  thereupon 
the  adjudication  takes  place  which  would  not  have  taken  place  but  for  the  defendant's 
presenting  the  petition  and  making  the  deposition.  It  is  said  that  the  adjudication 
ought  to  be  a  consequence  necessarily  and  legally  following  from  the  facts  if  true. 
But  all  that  is  necessary  is,  that  the  defendant  should  falsely  and  maliciously  cause 
the  act;  and  he  does  that  when  he  swears  falsely  and  the  act  would  not  be  done 
without  his  so  swearing.  It  would  be  monstrous  to  say  that  this  does  not  make  out 
the  charge.  I  should  be  very  soi'ry  to  find  any  decisions  of  our  couits  to  that  effect. 
Where  a  man  makes  a  true  statement  of  fact,  upon  which  the  court  acts  wrongly, 
the  grievance,  it  is  true,  arises,  not  from  the  statement,  but  from  the  judgment :  but 
it  would  be  monstrous  to  hold  that  this  is  so  where  the  statement  is  maliciously  false." 
[Williams,  J.  There,  the  defendant  set  the  law  in  motion,  and  produced  the  very 
result  he  contemplated  :  here,  the  defendant  was  probalily  as  much  astonished  as  his 
adversary  was  at  the  course  matters  took  before  the  county-court  judge.]  Every  man 
is  presumed  to  contemplate  the  natural  and  necessaiy  consequences  of  his  acts.  If  the 
defendant  had  not  sworn  falsely  and  produced  a  forged  voucher,  the  county-court 
judge  never  would  have  done  as  he  did.  In  U'e^lon  v.  Beenian,  27  Law  J.,  Exch.  57, 
a  distinction  is  taken  between  instituting  and  merely  taking  up  and  continuing  a 
prosecution.  Knight  v.  German  (w  Jeriiun),  Cro.  Eliz.  70,  134,  and  Bagnall  v.  Knight, 
Cro.  Cai'.  553,  were  also  referred  to. 

Cur.  adv.  vult. 

Williams,  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  action  is 
for  a  malicious  prosecution, — in  other  words,  for  having  caused  criminal  proceedings 
[90]  to  be  taken  against  the  plaintiff'  for  perjury.  The  only  question  is,  whether 
there  is  any  proof  that  the  defendant  did  cause  that  prosecution  :  and  I  think  there 
is  not.     The  facts  shew  that  the  immediate  cause  of  it  was,  the  order  made  by  the 
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i-ouiity-L-oiirt  judye  luidLT  the  19th  .suction  of  the  statute  14  iK:  15  Vict.  e.  UX).  by 
which  it  is  enacted  that  it  shall  he  lawful  for  the  judge  of  certain  courts,  including 
tlie  county-court,  in  case  it  shall  appear  to  him  that  any  person  has  been  guilty  of 
perjury  in  any  evidence  before  him,  to  diiect  such  person  to  be  prosecuted  for  such 
pci'jury,  in  case  there  shall  be  reasonable  cause  for  such  prosecution,  and  to  commit 
such  person  for  trial,  unless  he  enter  into  a  recognizance,  with  sureties,  to  appear  and 
take  his  trial  ;  and  also  to  require  any  per.son  he  (the  judge)  shall  think  tit  to  enter 
into  such  recognizance  to  prosecute  or  to  give  evidence  :  and  also  to  give  to  such  pro.se- 
cutor  a  certificate  which  .shall  he  deemed  sufficient  proof  of  such  prosecution  having 
been  so  directed. 

In  pursuance  of  this  enactment,  the  county-court  judge,  believing  (as  he  said  on 
the  trial  of  the  present  case)  that  the  plaintitt'  had  been  guilty  of  perjury,  partly  in 
con.se<|uence  of  what  the  defendant  swore  (no  other  witness  being  called  on  his  behalf), 
and  partly  in  consequence  of  the  plaintiff's  manner,  and  because  in  previous  cases 
he  had  given  his  evidence  \'ery  unsatisfactorily,  made  an  order-  that  he  should  be  pro- 
secuted foi  it,  committed  him  till  the  requisite  recognizances  were  entered  into,  and 
bound  over  the  defendant  to  prosecute. 

Under  these  circumstances,  it  appears  to  me  quite  plain  that  it  was  not  the  defen- 
dant, 1)ut  the  county-court  judge,  who  set  the  criminal  law  in  motion  ;  and  the 
prosecution  was  wholly  his  creature. 

But  then  it  is  said  that  the  county-court  judge  would  never  have  ordered  the 
prosecution  if  the  de-[91]-fcndant  had  not  been  guilty  of  perjury,  whereljy  he  led  the 
judge  into  the  belief  that  the  plaintitt',  who  spoke  the  truth,  was  swearing  falsely  ; 
and  that  thus  it  appears  that  he  did  cause  the  prosecution  to  be  instituted.  I  am 
of  opinion,  however,  that  this  is  only  a  remote  cause  and  not  a  cause  sufficiently 
pro.ximate  to  make  the  defendant  civilly  responsible  for  the  coi:sequences  of  it. 

Suppose  the  county-court  judge  had,  in  the  exercise  of  the  discretion  given  him 
by  the  statute,  selected  some  other  person  to  be  prosecutor,  and  liad  merely  bound 
over  the  defendant  to  give  evidence,  and  he  had  gi\'en  evidence  accordingly  before  the 
grand  juiy  and  at  the  trial, — surely  it  would  hardly  have  been  contended,  that,  in 
such  case,  this  action  would  have  been  maintainalile  against  the  defendant :  and  yet 
his  perjury  would  have  l)een  the  cause  of  the  prosecution,  just  as  much  as  in  the 
present  case.  To  contend  that  such  an  action  could  be  sup])orted,  is  nothing  short, 
as  it  seems  to  me,  of  contending  that  an  action  will  lie  against  a  man  for  having  com- 
mitted perjuiy,  to  recover  damages  for  any  injury  which  the  plaintitt' can  shew  she 
has  sustainetl  in  consequence  of  such  perjury.  But  no  such  action  has  ever  been 
maintained,  although  iiniumeraljle  occasions  for  it  must  have  occurred  :  see  Hendursm 
V.  JJivomhcad,  -i  Ilurlst.  &  Norm.  uGD. 

Another  argument  on  behalf  of  the  plaintifT  was,  that  the  defendant  is  no  more 
excused  from  being  regarded  as  the  author  of  the  prosecution  in  the  present  c;ise, 
because  he  was  bound  over  to  prosecute,  than  the  prosecutor  in  any  ordinary  case, 
who  is  bound  o\er  by  the  committing  magistrate,  and  yet  has  been  clearly  helfl  lial)le 
in  an  action  for  the  subse(|uent  proceedings,  if  malice  and  the  absence  of  reasonal)le 
and  ])robaljle  cause  can  be  shewn,  according  to  the  case  of  [92]  I'uhoL  v.  Keals,  1 1  Ad. 
iV  E.  .'Jijy.  But  the  answer  is,  that  there  the  taking  of  the  recognizance  is  a  mere  step 
in  the  criminal  proceedings  instituted  by  the  defendant.  Indeed,  in  JlvlmLf  v.  AVu/.<, 
lyiUicdaie,  .1.,  said:  "If  a  party  were  bound  over  against  his  will,  as,  for  instiiiice, 
if  a  third  i)arty  infoinied  the  magistrate  that  the  phiintitt'  had  been  seen  to  pick  the 
defendant's  pocket,  and  the  magistiate  sent  for  the  defendant  and  Ijound  him  over 
to  i)ro.secute,  the  defendant  would  not  be  lial)le  to  an  action." 

It  was  fin-ther  ui-ged  that  the  defendant  ought  rather  to  have  foifcited  his  recog- 
nizance than  liave  gone  Ijefore  the  grand  juiy,  wluni  he  must  have  well  known  that 
the  prosecution  was  groundless.  But,  su()|)osing  lie  had  taken  this  course,  and  so 
subjected  himself  to  lia\'e  his  recognizance  estreated,  the  plaintitt'  nnist  still  have 
a])pcarcd  at  tlie  Assizes,  according  to  the  exigency  of  his  own  recognizance,  and  nni.st 
necessarily  have  been  put  to  no  inconsiderable  portion  of  the  expense  and  aiuioyanee 
he  complains  of.  And,  as  to  tliis,  it  is  conceded  by  (his  argument,  th.il  he  would  have 
no  remedy. 

For  these  reasons,  it  is  plain,  in  my  o[)inion,  that  this  pio.secution  was  not  caused 
by  the  defendant,  so  as  to  make  him  liable  to  an  action  for  having  caused  it. 

Ekle,  C.  J.,  signified  his  concurrence  in  the  above  judgment. 
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WiLLES,  J.  I  think  the  rule  to  euter  the  verdict  for  the  phxiiitift'  ought  to  be 
made  absolute,  upon  the  following  grounds, — that  the  defendant  ;is  prosecutor  went 
before  the  grand  jury,  procured  a  bill  for  perjury  to  be  found  against  the  plaintiff, 
and  stuck  to  the  charge  at  the  trial,  when  there  was  an  acquittal, — that  the  defendant 
had  no  reasonable  or  probable  [93]  cause  for  the  charge,  but  preferred  it  with  know- 
ledge of  its  falsehood,  and  endeavoured  to  maintain  it  by  forged  and  perjured  evidence, 
— consequently,  that,  but  for  the  order  of  the  county-court  judge,  this  action  would 
beyond  doubt  have  been  mainUiinable, — that  that  order  ought  not  to  aid  the  defen- 
dant, first,  because  it  was  occasioned  by  his  own  contrivance  and  wrong ;  secondly, 
because  it  is  void  as  a  judicial  act,  inasmuch  as  it  was  obtained  b}-  a  fraud  upon  the 
court  "  in  scena  uon  in  foro." 

I  need  hardly  add  that  1  deliver  this  dissentient  opinion  with  reluctance  and 
hesitation,  not  having  under  the  circumstances  any  confidence  in  its  correctness. 

Kule  discharged  (a). 

Ik  re  Jane  Saunderson.    April  36th,  1860. 

The  court  allowed  a  certificate  of  an  acknowledgment  taken  at  Adelaide,  under  the 
3  &  4  AV.  c.  74,  to  be  filed,  notwithstanding  the  affidavit  of  verification  omitted  to 
mention  the  place  where  the  acknowledgment  was  taken, — it  appearing  by  affidavit 
that  the  acknowledgment  was  taken  at  that  place. 

Milward  moved  that  the  proper  officer  might  be  directed  to  receive  and  tile  the 
certificate  of  an  acknowledgment  of  the  execution  of  a  deed  in  Australia  by  Mrs. 
Saunderson,  under  the  3  &  4  "W.  4,  c.  74,  ss.  83,  84,  notwithstanding  that  the  affidavit 
verifying  the  ceitificate,  required  by  the  rule  of  Hilary  Term,  1834,  omitted  to  state 
where  the  acknowledgment  was  tiiken.  The  affidavit  of  verification,  however,  purported 
to  be  [94]  sworn  at  Adelaide  ;  and  there  was  an  affidavit  shewing  that  all  the  parties 
resided  at  that  place.  He  submitted  that  the  omi.ssion  was  immaterial,  inasmuch  as 
the  only  reason  for  the  insertion  of  the  place  of  taking  the  acknowledgment  in  the 
form  given  by  the  rule  of  court  was,  that  it  might  appear  that  the  commissioners 
taking  it  were  acting  within  the  limits  of  their  jurisdiction, — a  reason  which  could  not 
apply  to  the  case  of  a  commission  directed  to  special  commissioneis  abroad. 

The  attention  of  the  court  having  been  called  to  the  cases  of  In  re  Shnfffcbottom, 
6  Scott,  898,  and  In  re  Partridge,  17  C.  B.  18,  where  under  similar  circumstances 
it  had  been  held  to  be  unnecessary  to  name  the  place  where  the  acknowledgment 
was  taken, 

Ekle,  C.  J.,  said  ;  The  affidavits  of  verification  in  the  cases  referred  to  presented 
the  same  defect  as  that  now  before  us,  and  the  court  considered  that  in  the  case  of 
a  commission  executed  abroad  it  was  not  fatal.  This  case,  therefore,  falls  within  that 
principle,  and  the  documents  may  be  filed. 

Fiat. 

[95]     Baruer  r.  L.uib.     April  30th,  1860. 

[S.  C.  29  L.  J.  C.  P.  234  ;  2  L.  T.  238  ;  6  Jur.  N.  S.  981 ;  8  W.  K.  461.  Distinguished, 
Frai/es  v.  JFornus,  1861,  10  C.  B.  N.  S.  153.  Referred  to,  Taylor  v.  Hollard,  [1902] 
1  K.  B.  681.] 

A  plea  of  judgment  recovered  in  an  action  bi'ought  in  the  consular  court  at  Constanti- 
nople, established  under  the  6  &  7  Vict.  c.  94,  and  payment  by  the  defendant  of  the 
amount, — Held,  a  good  bar  to  an  action  brought  here  for  the  same  cause. 

This  was  an  action  for  money  pa3-able  by  the  defendant  to  the  plaiutift'  and  one 
James  Hartley,  since  deceased,  for  money  received  bj-  the  defendant  for  the  use  of  the 
plaintifi'  and  the  said  James  Hartley,  and  for  money  found  to  be  due  from  the  defen- 
dant to  the  plaintiff'  and  the  said  James  Hartley  on  accounts  stated  between  the  said 
defendant  and  the  plaintifTaud  the  said  James  Hartley.     Claim,  lOOOl. 

(a)  The  plaintifl' appealed,  and  the  case  was  argued  before  the  couit  of  error  at  the 
sitting  in  the  E.xchequer  Chambei'  after  Michaelmas  Term,  1860.  The  court  took 
time  to  consider  its  judgment. 
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Fourth  plea, — that,  after  the  passing  of  an  act  of  parliament  made  and  passed  in 
the  7th  year  of  Queen  Viotoria  (7  &  8  Vict.  c.  94),  intituled  "An  act  to  remove  doubts 
as  to  the  exercise  of  power  and  jurisdiction  by  Her  Majesty  within  divers  countries 
and  places  out  of  Her  Majesty's  dominions,  and  to  render  the  same  more  effectual," 
and  before  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned,  at  a  Court 
held  at  Buckingham  Palace,  before  the  Queen's  most  excellent  Majesty  in  council.  Her 
said  Majestv,  then  having  power  and  jurisdiction  in  the  dominions  of  the  Sublime 
Ottoman  Poi'te,  liy  and  with  the  advice  of  Her  privy  council,  it  was  ordered  by  Her 
said  Majesty  that  the  power  and  jurisdiction  hitherto  exercised  by  Her  Majesty's 
consul-general  at  Constantinople,  so  far  as  relates  (amongst  other  things)  to  the  judicial 
settlement  and  determination  of  all  manner  of  dift'erences,  contentions,  suits,  and 
variances  that  might  or  should  happen  to  arise  between  British  subjects,  should  be 
vested  in  an  otiicer  who  should  represent  such  consul-general,  and  should  be  called  the 
judge  of  the  supreme  consulai-  court  of  Constantinople,  and  who  should  hold,  by 
special  commission  from  Her  Majesty,  the  appointment  of  vice-consul ;  which  judge 
should,  in  his  [96]  capacity  of  representative  of  the  consul-general,  have  the  same 
power  and  jurisdiction  to  hold  the  said  consular  court  of  Constantinople,  and  therein 
to  try,  determine,  adjudicate,  and  act  upon  all  matters  properly  brought  before  the 
said  court,  whether  the  same  be  of  a  civil  or  criminal  nature,  as  Her  said  Majesty's 
consul-general  had  customarily  or  by  virtue  of  any  act  of  parliament  or  order  in  council 
exercised  on  behalf  of  Her  Majesty  within  the  dominions  of  the  .Sulilime  Ottoman 
Porte ;  and,  in  pursuance  of  the  said  order,  Her  said  Majesty  had  appointed  Eilmund 
Hornby,  Esq.,  to  represent  the  said  consul-general  at  Constantinople,  and  to  lie  jndge 
of  the  said  supreme  consular  court  to  settle  and  determine  all  manner  of  dift'erences, 
contentions,  suits,  and  variances  that  might  arise  between  British  subjects,  and  to  try, 
determine,  adjudicate,  and  act  upon  all  matters  propeilj'  brought  before  the  .said  court, 
as  Her  Majesty's  consul-general  at  Constantinople  has  customarily  exercised  on  behalf 
of  Her  Majesty  within  the  said  dominions  of  the  Sut)lime  Ottoman  Porte  ;  and  had 
also  appointed  the  said  Ednnuid  Hornby,  Esq.,  Her  Majesty's  vice-consul  at  Constanti- 
nople :  and  the  said  Edmund  Hornby,  Esq.,  being  and  continuing  judge  of  the  said 
court  and  such  vice-consul  as  aforesaid  ;  and  the  plaintiU'atid  the  defendant  then  being 
British  subjects,  the  ])laintitt',  on  the  3i-d  of  March,  1859,  and  l)efor(!  the  commence- 
ment of  this  suit,  impleaded  the  defendant  in  the  said  court  at  Constantinople,  and 
within  the  donn'nions  of  the  said  Sublime  Ottoman  Porte,  in  an  action  for  the  very 
.same  identical  claims  and  causes  of  action  and  sums  of  money  as  in  the  declaration 
in  this  action  mentioned,  and  for  which  this  action  is  brought,  the  same  being  claims 
and  causes  of  action  properly  brought  l)efore  the  said  court,  and  being  such  matters 
as  Her  said  Majesty's  consul-general  has  customarily  exercised  on  [97]  behalf  of  her 
Majesty  within  the  said  dominions  of  the  Sublime  Ottoman  Porte  ;  and  such  proceedings 
were  thereupon  had  in  the  said  action  in  that  court,  that  the  plaititifl',  afterwards,  antl 
before  the  commencement  of  this  suit,  by  the  consideiation  and  judgment  of  the  .said 
court,  recovered  in  that  action  against  the  defcnrlant  the  sum  of  451.,  for  the  said 
identical  claims  and  eau.ses  of  action,  debt,  and  sums  of  monc}'  in  the  said  declaration 
mentioned,  together  with  his  costs  of  suit ;  which  judgment  remains  unreversed  and 
not  made  void  ;  and  which  sum  of  money  so  recovered,  together  with  the  said  costs 
of  suit,  the  defi'tidant  before  the  commencement  of  this  suit  paid  to  the  plaint  ill'  in 
satisfaction  of  the  said  judgment. 

To  tin's  plea  the  plaintilt' demuired,  and  the  defendant  joined  in  demurrer. 

Archibald,  in  support  of  the  demuri-er  («).  The  judgment  of  the  consular  court 
at  Constantinople  is  no  estoppel:  The  Bank  of  Aust mlasia  v.  llardiiuj,  9  C.  B.  6G1  ; 
The  Blink  uf  Auxtrahmd  v.  A'w.<,  Ki  Q.  B.  717.  Assuming  it  to  have  all  the  force  and 
validity  of  a  foreign  judgment,  it  is  at  the  most  but  piima  facie  evidence  :  llonhUlch 
v.  Thi:  jllaiqiiis  of  honiiial,  H  liligh,  N.  S.  301.  [Ei-le,  C.  J.  Those  eases  ])roceed  upon 
the  eft'ect  to  be  given  to  the  judgment  of  a  foreign  or  colonial  court  of  [98]  competent 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintift'  were  as  follows  :  — 
"That  tlic  fouith  ple;i  does  not  shew  that  the  judgment  theiein  refericd  to  was 
tin.d  or  conclusive  between  the  ])arties,  or  that  the  eau.ses  of  action  in  c|uestion  were 
merged  in  or  extinguished  or  in  any  maimer  aU'ected  by  the  said  judgment,  either 
according  to  the  law  of  the  coinitry  where  such  judgment  was  given,  or  according  to 
the  law  of  England  ;  and  that  the  fourth  plea  is  not  a  good  plea  of  payment." 
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jurisdiction,  when  it  is  sought  to  make  it  the  foundation  of  proceedings  here.  But 
here  the  plaintiff"  is  seeking  to  recover  in  respect  of  causes  of  action  as  to  which  he 
has  alre.ady  been  .satisfied  by  the  judgment  of  the  court  at  Constantinople.]  'I  here  is 
no  case  where  the  precise  point  has  arisen.  But  it  is  submitted,  that,  if  the  jndgnaent 
of  the  consular  court  does  not  operate  a  merger,  it  amounts  to  no  more  than  evidence 
that  before  the  commencement  of  the  present  action  the  defendant  had  paid  the 
plaintiff  451.  He  might  have  pleaded  payment,  and  have  given  this  judgment  in 
evidence.  But  the  question  here  is,  whether  the  judgment  is  pleadable  as  a  bar  to 
this  action.  [Willes,  J.  If  this  action  had  been  brought  to  recover  the  451.,  it  is 
clear  that  the  judgment  would  have  been  a  good  defence.]  If  pleaded  as  payment. 
This  is  not  a  good  plea  of  payment, — a  payment  of  451.  not  being  a  satisfaction  of 
10001.  [Willes,  J.  The  plaintiff'  was  bound  to  liring  forward  his  whole  claim  in  the 
first  action  :  Lord  Bagot  v.  n'illiam.f,  .'5  B.  &  C.  :235,  77ii,  5  D.  ct  R.  ST,  719.  This  is 
in  effect  an  appeal  against  the  judgment  of  Mr.  Hoi-nby,  whereas  the  only  appeal  is  to 
the  Privy  Council.]  It  may  be  doubted  whether  this  court  can  take  any  notice  of  a 
judgment  of  a  couit  constituted  like  the  court  in  question.  Besides,  there  is  no  aver- 
ment in  this  plea  that  the  judgment  of  the  consular  court  was  binding  and  conclusive. 
In  Hummer  v.  IFoodhnrne,  4  B.  &  C.  625,  7  D.  &  R.  25,  it  was  held  that  a  judgment 
obtained  by  the  defendant  in  a  colonial  court  cannot  be  pleaded  by  way  of  estoppel  to 
a  declaration  in  this  country  for  the  same  cause  of  action,  unless  it  is  shewn  that  the 
judgment  so  obtained  would  be  final  and  conclusive  in  the  colony  (a).  [Byles,  [99]  J- 
A  judgment  in  an  action  for  a  debt  is  ex  vi  termini  conclusive.] 

Malcolm,  contra,  was  not  called  upon. 

Cui'.  adv.  vult. 

Erle,  C.  J.  Upon  consideration,  I  am  of  opinion  that  the  fourth  plea  in  this  case 
is  a  valid  plea  and  constitutes  a  good  defence  to  the  action.  The  question  is,  whether 
a  plea  of  judgment  recovered  for  451.  in  the  consular  court  at  Constantinople,  in  an 
action  brought  in  that  court  in  respect  of  the  very  same  causes  of  action  as  are  declared 
on  here,  and  payment  of  that  sum  in  satisfaction  of  that  judgment,  is  a  bar  to  the 
action.  One  objection  which  has  been  urged  before  us  is,  that  it  is  not  sufficiently 
shewn  upon  the  face  of  the  plea  that  the  court  at  Constantinople  had  jurisdiction.  If 
it  rested  upon  that  point  only,  I  should  be  of  opinion  that  the  jurisdiction  is  sufficiently 
alleged.  But  I  find  it  decided  in  a  case  of  RoJierUon  v.  Struth,  5  Q.  B.  941,  that  a 
declaration  in  debt  on  the  judgment  of  a  foreign  court  need  not  state  that  the  court 
had  jurisdiction  oveithe  parties  or  the  cause.  Patteson,  J.,  there  says  :  "  We  presume 
that  the  judgment  of  a  foreign  court  is  correct.  If  you  have  any  objection,  ought  not 
it  to  have  been  raised  by  plea?"  If  it  were  necessary  to  state  that  the  court  had 
jurisdiction,  the  plea  does  state  that  the  claims  and  causes  of  action  were  properly 
brought  before  the  said  court,  and  were  such  matters  as  Her  Majesty's  consul-general 
at  Constantinople  had  customarily  exercised  on  behalf  of  Her  Majesty  within  the 
rlominions  of  the  Sublime  Ottoman  Porte.  There  is  a  judgment  by  the  judge  of  a 
consular  court  duly  constituted  under  the  authority  of  the  act  of  parliament,  for  the 
same  cause  of  action,  and  [100]  payment  of  the  sum  so  recovered.  It  appears  to  me 
that  that  is  a  satisfaction  of  the  debt.  The  plaintiff'  has  alieady  preferred  his  claim 
before  a  competent  tribunal,  and  has  had  its  judgment,  and  his  opponent  has  paid  the 
amount  awarded  against  him.  Eveiy  presumption  is  to  be  made  in  favour  of  a 
judgment  of  a  foreign  court  of  competent  jurisdiction  :  Henderson  v.  Henderson,  6  Q.  B. 
288.  The  great  distinction  between  this  case  and  the  authorities  referred  to  by 
Mr.  Archibald  as  to  the  necessity  of  there  being  a  merger  of  the  causes  of  action  in 
the  judgment  is,  that  here  the  defence  does  not  rest  on  merger,  Imt  on  the  principle 
that  the  plaintiff'  has  obtained  the  judgment  of  a  tribunal  to  which  he  has  resorted 
for  enforcing  his  debt,  and  that  the  judgment  so  obtained  has  been  satisfied  by  pay- 
ment of  the  sum  awarded.  It  seems  to  me  that  the  case  bears  a  strong  analogy  to 
that  of  parties  choosing  to  refer  their  dift'erences  to  arbitration.  Where  a  party  has 
obtained  the  decision  of  an  arbitrator  in  his  favour,  and  his  adversary  has  paid  the 
amount,  it  would  be  manifestl}^  contrary  to  reason  and  justice  to  allow  the  successful 
party  to  endeavour  to  obtain  a  better  judgment  in  respect  of  the  same  matter  from 
some  other  tribunal. 

Byles,  J.     I  am  of  the  same  opinion.     In  addition  to  the  presumption  which, 

(«)  And  see  Smiih  v.  McoU.%  7  Scott,  147,  5  N.  G.  208,  7  Dowl.  P.  C.  282. 
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according  to  the  case  referred  to  by  my  Lord,  is  to  he  made  in  favour  of  the  jurisdic- 
tion of  the  foreign  court,  and  to  what  he  has  said  as  to  the  former  decision  having 
lieen  a  decision  of  a  tribunal  selected  by  the  plaintiff  himself,  it  seems  to  me,  that,  if 
there  were  any  claims  which  it  was  competent  to  that  tribinial  to  decide,  the  claim 
in  question  was  amongst  them,  because"  the  plea  alleges  that  ''the  plaintitt"  and  defen- 
dant then  being  British  subjects,  the  plaintiff,  on  the  3rd  of  March,  1.S59,  and  l)efore 
the  [101]  commencement  of  this  suit,  impleaded  the  defendant  in  the  said  court  at 
Constantinople,  and  within  the  dominions  of  the  8ul)lime  Ottoman  Porte,  in  an  action 
for  the  very  same  identical  claims  and  causes  of  action  and  sums  of  monev  as  in  the 
declaration  in  this  action  mentioned,  and  for  which  this  action  is  brought,  the  same 
l)cing  claims  and  causes  of  action  properly  brought  before  the  said  court,  and  being 
such  matters  as  Her  said  Majesty's  consul-general  has  customarily  exercised  on  behalf 
of  Her  Majesty  within  the  said  dominions  of  the  Sul)lime  Ottoman  Porte."  That  is 
a  sutticient  allegation  tiiat  the  court  at  Constantinople  had  jurisdiction. 

Keating,  J.  I  entirely  agree  with  my  Lord  and  my  Brother  Byles  that  our 
judgment  must  be  for  the  defendant  on  this  demurrer.  This  decision  will  not  in  the 
least  interfere  with  the  numerous  cases  which  have  held  that  the  judgments  of  foreign 
courts  may  be  examinable  under  certain  circumstances.  If  there  were  anytiiing  to 
deprive  the  consular  court  of  jurisdiction  over  the  subject-matter  of  the  action,  or  to 
deprive  the  judgment  of  validity,  that  might  have  been  shewn  by  the  replication. 
None  such  is  shewn  to  exist  here.  I  entirely  agree  with  my  IjOrd  that  this  is  not  a 
case  of  merger.  It  is  not  so  pleaded.  But  the  ground  is,  that  there  has  been  a 
judgment  of  acourt  having  jurisdiction  over  the  subject-matter,  and  that  that  judgment 
has  been  satisfied  by  payment.  The  plea  is,  therefore,  a  perfectly  good  plea,  and  the 
defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

[102]    Hutchinson  and  Others  v.  Copkstakk  and  Another.     April  2.5th,  1860. 

[Affirmed  in  Exchequer  Chamber,  9  C.  B.  N.  S.  86.3.] 

Held, — in  conformity  with  the  rule  laid  down  liy  the  court  of  Queen's  Bench  in 
Reiwihav;  y.  Bean,  18  Q.  \',.  112, — that  an  action  will  not  lie  for  the  obstruction  of 
antient  lights  the  position  of  which  has  been  so  altered  by  the  re  building  of  the 
premises  within  twenty  years,  that  the  defendant  could  not  exercise  his  right  to 
ol)struct  such  portions  of  the  lights  as  wei-e  unprivileged,  without  at  the  same  time 
obstructing  the  privileged  portions. 

This  was  an  aidion  brought  by  the  plaintiffs  against  the  defendants  for  erecting 
and  continuing  a  Ijuilding,  and  thereby  obstructing  the  passage  of  light  to  windows  in 
a  warehouse  of  the  |)laintilis.  The  defendants  pleaded  not  guilty, — that  the  plaiutill's 
were  not  possessed  of  the  warehouse, — and  that  the  phiintill's  were  entitled  to  the 
passage  of  light  as  claimed. 

Issue  was  joined  on  all  the  above  pleas. 

The  defendants  originally  proposed  to  jjlead  with  those  pleas,  other  pleas,  one  of 
them  alleging  an  abandoinnent  by  the  plaiutill's,  and  cesser  of  their  alleged  right  before 
the  committing  of  the  grievances  com])lained  of;  the  other,  justifying  on  the  ground 
of  the  i)laiiitiirs  having  thrown  out  new  lights  and  parts  of  lights,  and  because  the 
defendants  coidd  not  interru[)t  the  enjoyment  of  the  same,  and  prevent  the  gaining 
the  right  of  the  enjoyment  of  the  same,  without  at  the  sanu;  time  committing  the 
grievances  complained  of.  By  consent,  the  two  l.-ist^mentioned  proposed  ple.is  were 
disallowed  by  a  judge's  order,  whereby  the  ])arlics  rcs])ei'tively  were  to  be  at  liberty, 
under  the  pleas  which  were  allowed  (being  those  actu.illy  phsided),  to  give  in  evidence 
any  matter  which  would  have  afl'ordcd  a  defence  to  the  action,  or  an  answer  to  such 
defence,  if  the  same  had  been  raised  in  pleading 

The  cause  came  on  to  be  tried  before  Cockburn,  0.  J.,  at  the  sittings  for  Loudon 
after  Hilary  Term,  1859,  when  it  was  agreed  that  a  verdict  should  bo  found  for  the 
plaintiffs  with  -iOs.  damages,  and  costs  of  suit,  subject  to  the  opinion  of  the  court  upon 
the  following  case  :— 

The  plaiiitifts,  at  the  time  of  the  erection  l)y  the  [103]  defendants  of  the  building 
hereinafter  mentioned,  were  the  occupiers  of  a  warehouse  situated  nn  llie   west  side  of 
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Bi'ead   Street,  at  No.   5,  and  continued   to  be  such    occupiers  up  to   the   trial   of 
this  cause. 

[A  model,  which  was  referred  to  and  made  part  of  the  case,  shewed  the  position 
and  size  of  the  several  windows  on  the  first,  second,  and  third  floors  of  the  plaintiffs' 
house,  and  which  windows  had  existed  for  more  than  twenty  j'ears.] 

On  the  3Ist  of  December,  18.53,  a  fire  took  place  by  which  the  buildings  numbered 
respectively  4,  4i,  and  .5,  in  Bread  Street,  were  much  injured,  and  in  consequence 
thereof  were  subsequently  taken  down. 

Another  model,  which  was  to  be  taken  as  pai-t  of  the  case,  represented  ])art  of  the 
east  side  of  Bread  Street,  and  the  building  thereon,  including  premises  of  the  defen- 
dants and  in  their  occupation  for  several  years  l)cfore  and  until  they  were  taken  down 
by  them  as  hereinafter  mentioned,  and  which  were  marked  GO,  and  other  adjoining 
premises,  as  the  same  existed  at  the  time  of  the  fire. 

After  the  fire,  the  plaintiffs'  present  warehouse,  in  respect  of  which  the  action  was 
brought,  was  built. 

A  third  model  represented  the  plaintiffs'  warehouse,  numbei'ed  5,  and  other  adjoin- 
ing premises  on  the  west  side  of  Bread  Street,  as  built  up  after  the  lire. 

The  two  windows  in  the  attic  continued  until  after  the  re-building  of  the  defen- 
dants' premises  hei'einafter  mentioned. 

The  other  windows  shewn  upon  the  third  model  as  now  being  in  the  plaintiffs' 
warehouse  and  the  adjoining  premises,  arc  the  present  existing  windows. 

The  plaintiffs'  warehouse  as  I'e-built  is  higher  from  the  ground  to  the  apex  of  the 
roof  by  fi\-e  feet  and  a  half,  and  from  the  ground  to  the  top  of  the  parapet  by  thi'ee 
feet,  than  theii'  former  warehouse. 

[104]  Some  of  the  present  windows  in  the  plaintiffs'  warehouse  are  larger  than 
any  of  the  windows  in  their  old  warehouse  ;  and  portions  of  each  of  the  present 
windows  are  in  sites  not  occupied  by  any  of  the  former  windows. 

In  that  part  of  the  plaintiffs'  warehouse  which  is  below  the  ground-floor  is  a 
window.     In  the  former  building  there  was  no  window  there. 

No  complaint  nor  suggestion  was  made  to  the  plaintiffs  by  or  on  behalf  of  the 
defendants,  or  by  or  on  behalf  of  any  person  interested  in  or  connected  with  their 
said  premises,  that  the  above-mentioned  alterations  in  the  plaintiffs'  warehouse,  or 
the  windows  thereof,  did  or  could  in  any  way  affect  or  injure  the  defendants'  said 
premises,  or  that  any  right  of  the  occupiers  or  owners  thereof,  or  of  the  site  thereof, 
could  at  any  future  time  be  prejudiced  thereby",  until  after  the  erection  of  the  defen- 
dants' piesent  building,  as  hereinafter  mentioned. 

After  the  building  up  of  the  plaintiffs'  warehouse,  and  before  the  commencement 
of  this  action,  the  defendants  caused  their  building  numbeied  60  to  be  taken  down, 
and  the  present  building  to  be  erected  on  the  site  thereof. 

The  defendants'  present  building  as  re-built  has  a  flat  roof:  the  parapet  is  higher 
than  the  roof.  The  present  building  is  higher  from  the  ground  to  the  parapet  by 
twenty-seven  feet  and  a  quarter  than  the  height  of  the  former  building  from  the 
ground  to  the  apex  of  the  roof,  and  by  thirty-seven  feet  than  the  height  of  the  former 
building  from  the  ground  to  the  pai'apet.  This  building  was  erected  within  a  year 
next  before  the  commencement  of  this  action. 

After  the  erection  of  the  defendants'  present  building,  the  following  letter  was 
written  and  sent  to  the  defendants  on  liehalf  of  the  owners  and  occupiers  of  the 
plaintiffs'  premises  : — 

[105]  "To  Messrs.  Groucock  &  Co.,  and  all  others  whom  it  may  concern, — 

"  Take  notice,  that  the  Goldsmiths'  Company,  the  reversioners  of  the  premises 
Nos.  ih  and  .5,  otherwise  5  and  6  Bread  Street,  Cheapside,  in  the  city  of  London, 
and  Thomas  Upton,  of  Warnford  Court,  in  the  said  city,  the  tenant  under  a  lease 
from  the  company  of  the  said  premises,  object  to  the  buildings  now  in  course  of  erection 
on  the  cast  side  of  Bread  Sti'cet  aforesaid,  and  opposite  to  the  said  premises  of  the 
company,  inasmuch  as  the  said  buildings  obstruct  the  light  and  air  from  the  said 
premises  of  the  said  company  and  Thomas  Upton  ;  and  they  thereby  require  that  the 
said  buildings  may  be  abated.     Dated  the  Sth  day  of  December,  1857. 

"Walter  Pride.\ux, 
"Solicitor  for  the  said  Goldsmiths'  Company 
and  the  said  Thomas  Upton." 
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In  answer  to  this  letter,  the  following  letter  was  written  and  sent  on  behalf  of  the 
defendants : — 

"  59  Fi-idaj'  Street,  Cheapside, 

"London,  December  10,  1857. 

"  Dear  Sir, — Messrs.  Copestake,  Moore,  &  Co.  have  handed  to  us  your  notice  to 
them  on  behalf  of  the  Goldsmiths'  Company,  complaining  of  the  buildings  now  in 
course  of  erection  by  them  as  interfering  with  the  lights  in  the  premises  of  the 
company  on  the  opposite  side  of  the  street ;,  and  we  ai-e  instructed  to  sa3^  that  our 
clients  deny  that  the  company  have  any  ancient  light  in  those  premises,  and,  if  they 
have,  they  are  not  obstructed  by  the  buildings  in  question  :  but,  on  the  contrary,  our 
clients  complain  that  the  new  houses  which  have  been  built  on  the  west  side  of  the 
street  in  the  place  of  those  destrovcd  by  the  fire,  have  been  an  inconvenience  to  them 
and  an  obstruction  to  their  lights.  "  Reed,  Langford,  &  Marsden." 

[106]  The  above  letter  from  Messrs.  Eeed  &  Co.  was  the  first  complaint  or  sugges- 
tion made  to  the  plaintiffs  of  the  alterations  in  the  plaintiffs'  premises  being  in  any 
way  prejudicial  to  the  defendants. 

After  the  receipt  of  that  letter,  and  before  the  commencement  of  this  action,  the 
plaintiffs  caused  the  windows  in  the  attic  of  their  warehouse  to  be  and  the  same  have 
ever  since  been  entirely  blocked  up. 

[Plans  and  tracings  shewing  the  condition  of  the  respective  premises  of  the 
plaintifis  and  the  defendants  as  well  liefore  as  after  the  re-building  thereof  respectively, 
were  also  aimexed  to  and  were  to  be  taken  as  part  of  the  case.  From  the  plans  and 
tracings  of  the  plaintiffs'  premises  it  appeared  that  the  windows  of  the  new  building 
were  larger  than  those  in  the  old  building,  and  in  part  only  occupied  the  same  sites.] 

The  defendants'  new  building  obstructed  to  some  extent  the  passage  of  light 
through  the  attic  windows  of  the  plaintifis'  new  building  whilst  the}'  existed,  but  did 
not  and  does  not  obstruct  the  passage  of  light  to  the  said  new  window  under  the 
ground  floor  to  a  sensil)ly  greater  extent  than  the  same  was  obstructed  by  the  old 
building  numbered  GO. 

The  defendants'  new  linilding  has  obstructed  and  does  obstruct  the  passage  of 
light  to  the  windows  on  the  ground  fioor,  first,  second,  and  third  Hoors  of  the  plaintiffs' 
warehouse,  including  lioth  the  new  and  the  old  portions  thereof,  to  a  sensibly  greater 
extent  than  the  same  was  obstructed  by  the  old  Iniilding  numbered  GO  ;  and  the  rooms 
lighted  thereby  have  by  the  erection  of  the  defendants'  new  building  been  reiulorcd 
to  a  sensible  degree  darker  than  the  rooms  lighted  by  the  windows  on  the  ground-floor, 
first,  second,  and  third  floors  of  the  plaintifis'  old  buildings  were  before  the  fire. 

There  is  a  public  foot  and  carriage  highway  over  the  whole  of  Bread  Street, 
including  the  whole  of  the  space  [107]  between  the  plaintifis'  and  defendants'  premises, 
which  are  opposite  to  and  front  each  other. 

The  defendants  could  not  have  obstructed  the  passage  of  light  to  the  attic  windows 
whilst  they  existed,  or  to  such  portions  of  the  windows  of  the  plaintifis'  ])i'cscnt  ware- 
house as  arc  new,  without  at  the  same  time  obstructing  the  ])assago  of  light  to  such 
portions  of  the  ])iaintifis'  windows  as  are  in  the  sites  of  old  windows,  to  the  extent 
complained  of  in  the  declaiation. 

The  question  for  the  oyiinion  of  the  court  was, — whether  the  plaintifis  are  entitled 
to  maintain  this  action.  If  the  court  shall  be  of  opinion  that  they  are,  then  the  verdict 
is  to  be  entered  for  the  jjlaintiffs  as  aforesaifl  ;  but,  if  the  court  shall  be  of  a  contrary 
opinion,  then  the  verdict  is  to  be  entered  for  the  defendants  upon  such  of  the  above- 
mentioned  issues  as  the  court  shall  direct. 

It  was  agreed  between  the  parties  that  the  court  sliould  have  power  to  draw  any 
inferences  of  fact  which  a  juiy  might  have  drawn  ;  and  it  was  further  agiecd  that, 
if  the  court  should  be  of  opinion  that  any  fact  not  stated  in  the  aliove  case  was 
material  to  its  determination,  the  court  should  iiavc  power  to  amend  tlic  case  by  adding 
the  same,  such  fact  to  be  ascertained,  if  necessary,  In'  some  gentleman  at  tlic  liar 
agiecd  u|)on  liy  the  parties,  or,  in  case  of  theii-  rli.sagreement,  hy  some  gentleman  at 
the  b.ii-  appointed  by  the  court. 

Montague  Smith,  (.}.  C.  (with  whom  was  Coxon),  for  the  plaintifis  (r;).     The  rule 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as  follows  : — 
"  1.  That  the  occupiers  of  the  jilaintifi's'  old  wai-ehousc  having  at  the  time  of  the 
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of  law  is  this,  that  any  [108]  alteration  may  be  made  in  an  easement,  subject  to  the 
condition  that  the  alteration  does  not  throw  any  greater  burthen  on  the  servient 
tenement.  Here  it  is  submitted  that  the  alterations  do  not  increase  the  burthen  of 
the  servient  tenement,  and  therefore  do  not  deprive  the  plaintift's  of  the  easement 
they  enjoyed  before  the  alteiation.  All  the  new  windows  occupy  a  portion  of  the 
site  of  the  old  ones,  though  the  size,  number,  and  position  of  them  are  somewhat 
changed  :  [109]  four  larger  windows  have  superseded  si.x  smaller  ones.  The  principal 
authorities  upon  the  sul)ject  arc  collected  in  Gale  on  Easements,  2nd  edit.  pp.  363 
et  seq.,  viz.  Vherringtan  v.  Ahney,  i  Vern.  64G,  CottercU  v.  G-riJ/iths,  4  Esp.  N.  P.  C.  69, 
Murtin  V.  Gohle,  1  Campb.  320,  Chandler  v.  Thoii^ison,  3  Campb.  80,  Gairitt  v.  Sharp, 
3  Ad.  &  E.  325,  4  N.  .t  M.  834,  and  Luttrd's  case,  4  Co.  Rep.  87  a.,  from  which  the 
principle  to  be  deduced  is,  that,  "if  the  alteration  in  the  mode  of  enjoyment  is  such 
as  clearly  not  to  render  the  easement  more  onerous  on  the  owner  of  the  servient  tene- 
ment, the  right  remains  luiimpaired."  In  Thomas  v.  Thomas,  2  C.  M.  &  R.  34,  it  was 
held  that,  where  a  party  has  a  right  to  have  the  droppings  of  rain  fall  from  his  wall 
upon  the  premises  of  another,  the  right  is  not  destroyed  by  his  increasing  the  height 
of  the  wall:  and  Alderson,  B.,  in  the  course  of  the  argument,  ask.s, — "How  does  the 
plaintitT,  by  claiming  more  than  he  lawfully  may,  destroy  his  title  to  that  which  he 
lawfully  may  claim?"  and  he  adds, — "It  has  been  held,  in  the  case  of  lights,  that, 
where  a  party  enlarges  an  antient  window,  the  owner  of  the  adjoining  land  cannot 
obstruct  any  part  of  the  light  which  ought  to  pass  through  the  space  occupied  by  the 
antient  window  (a).  If  the  act  of  the  defendants  is  injurious  to  the  plaintiff's  original 
right,  it  is  not  the  less  so  because  it  is  injurious  also  to  a  further  right  which  the 
plaintiff  claims."  In  Saunders  v.  Newnmn,  I  B.  &  Aid.  258,  it  was  held  that  the  occupier 
of  a  mill  may  maintain  an  action  for  forcing  back  water  and  injuring  his  mill,  although 
he  has  not  enjoyed  it  precisely  in  the  same  state  for  twenty  years  :  and  therefore  it 
was  held  to  be  no  defence  to  such  an  action,  that  the  occupier  had  within  a  few  years 
erected  [110]  in  his  mill  a  wheel  of  difierent  dimensions,  but  requiring  less  water  than 
the  old  one,  although  the  declaration  stated  the  plaintiff  to  be  possessed  of  a  mill, 
without  alleging  it  to  be  an  antient  mill.  Abliott,  C.  J.,  there  says  :  "  When  a  mill 
has  been  erected  upon  a  stream  for  a  long  period  of  time,  it  gives  to  the  owner  a 
right  that  the  water  sh.ill  continue  to  How  to  and  ftom  the  mill  in  the  manner  in  which 
it  has  been  accustomed  to  flow  during  all  that  time.  The  owner  is  not  bound  to  use 
the  water  in  the  same  precise  manner,  or  to  apply  it  to  the  same  mill :  if  he  were,  that 

fire  acquired  an  absolute  and  indefeasible  right  to  the  access  and  enjoyment  of  light 
and  air  through  the  windows  of  such  warehouse,  this  right  was  not  lost  by  the  taking 
down  of  the  old  warehouse  and  the  building  of  the  new  one : 

"  2.  That  it  was  not  necessary,  in  order  to  preserve  such  right,  that  the  windows 
of  the  new  warehouse  should  occupy  precisely  the  same  positions  or  be  of  precisely 
the  same  dimensions  as  the  windows  of  the  old  one  : 

"  3.  That  the  windows  on  the  ground,  first,  second,  and  third  floors  of  the  plaintift's' 
new  warehouse  admitted  light  in  substantially  the  .same  manner,  so  far  as  the  owners 
and  occupiers  of  the  defendants'  premises  are  interested  or  affected,  as  the  windows 
on  the  ground,  first,  second,  and  third  floors  of  the  old  warehouse  ;  and  that  the  mode 
of  enjoyment  of  light  to  the  plaintifis'  new  warehouse  by  means  of  the  new  windows, 
did  not  render  the  easement  of  light  to  the  new  warehouse  more  onerous  than  before 
to  the  owners  or  occupiers  of  the  defendants'  premises  ;  and  that  the  defendants  had 
no  right  to  obstruct  or  darken  them  : 

"  4.  That  the  defendants  at  all  events  had  no  right,  under  the  circumstances,  to 
obstruct  and  darken  the  portions  of  the  windows  in  the  new  warehouse  of  the  plaintiffs 
which  occupied  the  same  position  and  sites  as  those  in  the  old  warehouse  : 

"  5.  That  the  existence  of  the  attic  windows  in  the  plaintiffs'  warehouse  did  not 
justify  the  defendants  in  obstructing  and  darkening  the  other  windows  in  the  plaintiffs' 
warehouse,  in  respect  of  which  he  had  a  right  to  the  passage  of  light  and  air : 

"6.  That,  at  all  events,  when  such  attic  windows  no  longer  exist,  their  former 
existence  cannot  justify  the  defendants  in  continuing  a  permanent  obstruction  to  the 
easement  of  light  and  air  to  which  the  plaintiffs  are  entitled  in  respect  of  their  other 
windows." 

(a)  Citing  Chandler  v.  Thomp.wn,  3  Campb.  80,  Martin  v.  Gohle,  1  Campb.  320,  and 
Luttrel's  case,  4  Co.  Rep.  87  a. 
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would  stop  all  improvements  in  machinery.  If,  iiidoeil,  the  alterations  made  from  time 
to  time  prejudice  the  light  of  the  lowei'  mill,  the  case  would  he  difl'ei'ent."  And 
Ilolroyd,  J.,  sa3's  :  "The  change  of  the  wheel  can  malio  no  difference,  because  at  the 
time  it  was  done  it  was  cerbiinly  lawful  for  the  plaintiti'  to  make  the  alteration.  Then, 
if  that  be  so,  the  defendant  by  his  subse(|uent  act  cannot  deprive  the  plaintiff  of  an 
advantage  which  he  had  already  lawfully  acquired."  The  same  principle  e(iually 
applies  to  windows.  The  question  is  verj'  fully  gone  into  in  the  judgment  of 
I'attesou,  J.,  in  Jllanchard  v.  Bridgv.<,  4  Ad.  &  E.  176,  5  X\  &  M.  .567.  l\.,  being 
ownei-  of  a  house,  enlarged  it,  and  inserted  a  window  at  one  end,  in  a  part  added, 
and,  at  another  end,  carried  out  the  side  walls,  between  which  two  windows  foi'merh^ 
stood,  in  a  straight  line,  five  feet,  convei'ting  this  end  into  a  how,  and  inserting  two 
bow  windows,  in  the  same  direction,  but  not  in  the  same  situation  as  the  two  former: 
and  it  was  held  that,  whatever  privilege  against  the  obstruction  of  light  the  windows 
of  the  original  house  possessed,  this  privilege  did  not  apply  to  the  three  new  windows. 
In  giving  judgment,  the  learned  judge  says:  "As  to  the  windows  at  the  east,  the 
ease  finds  that  they  do  not  occupy  the  places  of  the  [111]  old  windows  ;  the  wall  in 
which  those  windows  were  no  longer  exists  :  and,  assuming  that  no  greater  change 
of  position  has  been  made  than  is  necessarily  consequent  upon  a  carrying  out  of  the 
side  walls  five  feet,  and  converting  the  termination  into  a  bow,  such  a  change  is  in 
our  opinion  sufficient  to  prevent  their  lieing  clothed  with  the  same  rights  as  the  former 
windows.  In  whatever  way  precisely  the  right  to  enjoy  the  unobstructed  access  of 
light  and  air  fi-om  a<ljoining  land  may  lie  acipiired  (a  question  of  admitted  nicety), 
still  the  act  of  the  owner  of  such  land  from  which  the  right  flows  must  have  reference 
to  the  state  of  things  at  the  time  when  it  is  supposed  to  have  taken  place  ;  and,  as 
the  act  of  the  one  is  inferi'ed  from  the  enjoyment  of  the  other  owner,  it  must  in  rea.son 
be  measured  by  that  enjoyment.  The  consent,  therefore,  cannot  fairly  be  e.xtended 
bej'ond  the  access  of  light  and  air  through  the  same  aperture  (or  one  of  the  same 
dimensions  and  in  the  same  position,)  which  existed  at  the  time  when  such  consent 
is  supposed  to  have  been  given.  It  appears  to  us  that  convenience  and  justice  both 
require  this  limitation.  If  it  were  at  once  admitted  that  a  new  window,  varying  in 
size,  elevation,  r)r  position,  might  be  substituted  for  an  old  one,  without  the  consent 
of  the  owner  of  the  adjoining  land,  it  would  be  necessary  to  submit  to  juries  questions 
of  degree,  often  of  a  very  uncertain  nature,  and  upon  very  unsatisfactoiy  evidence. 
And,  in  the  same  case,  a  party  who  had  acquiesced  in  the  existence  of  a  window  of  a 
given  size,  elevation,  or  position,  because  it  was  felt  to  be  no  annoyance  to  him,  might 
be  thereby  concluded  as  to  some  other  window,  to  which  he  might  have  the  greatest 
objection,  and  to  which  he  would  never  have  assented  if  it  had  come  in  question  in 
the  first  instance."  All  that,  however,  is  applicalile  to  a  totally  different  state  of 
things  from  that  which  exists  [112]  here.  The  windows  were  not  constructed  upon 
the  old  site.  [Willes,  J.  Do  you  mean  to  insist  that  this  ease  is  distinguishable  from 
llenshaw  v.  lieaii,  18  Q.  B.  112'!  There,  the  plaintiff,  being  reversioner  of  a  hou.se 
which  adjoined  premises  in  the  occupation  of  the  defendant,  and  had  antient  windows, 
re-built  the  house,  added  an  upper  storey,  opened  windows  in  that  storey,  and  enlai-ged 
the  antient  windows  and  otherwise  altered  their  position  ;  such  re-building  and  altera- 
tions being  within  twenty  years  of  the  commencement  of  the  action.  Tiu'  defendant 
subsi'<|ucntly  re-built  his  premises,  and  thei'e))y  darkened  the  windows  in  botii  (he 
upper  and  the  lower  storeys  of  the  plaintiff's  house.  In  an  action  by  the  pl.iintiir,  as 
revci'sioner,  for  this  ol>struction,  it  was  held  that  the  plaintiff  having  liy  his  alterations 
exceeded  the  limits  of  his  right,  and  it  l)eing,  through  the  nature  of  su(.'h  alterations, 
impossililo  for  the  defenflant,  in  the  lawful  exercise  of  his  own  rights,  to  f)bstruct  such 
excess  without  at  the  same  time  obstructing  the  plaintiff''8  former  right,  the  |)laintiff 
must  be  considered  as  losing  his  former  right,  at  all  events  until  he  restored  his 
house  to  its  original  condition.]  If  neces.sary,  it  will  be  contended  that  that  case  is 
not  law  :  but  it  is  enough  to  say  that  it  is  distingnishaldc,  on  the  ground  that  there 
were  windows  which  were  altogether  now.  The  judgment  of  Loi'il  Campbell  admits 
that  the  defendant  had  no  right  to  intercept  the  How  of  liglit  and  air  to  the  old  portion 
of  the  windows.  "  We  by  no  means,"  says  his  Loi'dship,  "say,  that,  where  the  owner 
of  a  house  alters  the  dimensions  of  an  antient  winilow  in  it,  he  may  in  no  case  maintain 
an  action  foi-  that  which  is  an  obstruction  to  the  window  in  its  now  state,  and  would 
have  been  an  obstruction  to  it  in  its  former  state.  This  would  be  contrar}'  to  a  long 
series  of  decisions,  beginning  with  Luttrel's  casi .     [113]  [Byles, .).     Vou  must  concodo 
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that  the  owners  of  the  opposite  premises  had  a  right  to  obstruct  the  new  part  of  the 
plaintiflfs'  windows.  That  they  could  not  do  so  without  also  obstructing  the  old  part. 
Are  they  therefore  to  be  depiived  of  the  exercise  of  their  right  altogether?]  The 
cjuestion  is,  not  whether  the  plaintiffs  can  justify  what  they  have  done,  but  whether 
the  defendants  may  obstruct  their  lights.  The  identity  of  the  easement  here  is  not 
destroyed  by  the  alteration.  [Erie,  C.  J.  I  think  Bcnshaw  v.  Bean  is  a  decision 
quite  in  point  against  you  :  and  we  certainly  should  not  overrule  a  decision  of  a  court 
of  co-ordinate  jurisdiction.  It  is  there  laid  down  that,  where  the  owner  of  the 
dominant  tenement  has  windows  which  are  privileged,  and  he  enlarges  them,  the 
owner  of  the  servient  tenement  has  a  right  to  prevent  the  acquisition  of  the  new  right, 
and  to  block  up  the  unprivileged  part ;  and  that,  if  he  cannot  block  up  the  one  with- 
out at  the  same  time  interfering  with  the  other,  he  is  not  liable  to  an  action  for 
obstructing  the  whole.  That  part  of  the  judgment  is  I  think  conclusive  against  you, 
and  binds  us.]  Assuming  that  a  portion  of  the  plaintiffs'  windows  were  u^pri^^leged 
here,  can  it  be  said  that  their  i-ight  is  altogether  gone  ? 

Hawkins,  Q.  C.  (with  whom  was  Aspland),  for  the  defendants,  was  not  called 
upon  ('()'. 

[114]  Erle,  C.  J.  Having  carefully  looked  at  this  case,  and  at  the  models  and 
plans  which  form  pai-t  of  it,  we  are  of  opinion  that  the  ease  of  Benshaw  v.  Bean,  18  Q.  B. 
1 12,  compels  us  to  give  judgment  for  the  defendants. 

Judgment  for  the  defendants  (a)'-. 

The  Mersey  Docks  and  Harbour  Board  v.  Jones  and  Others,  Churchwardens 
and  Overseers  of  the  Poor  of  the  Parish  of  Liverpool.     1860. 

[See  S.  C.  in  House  of  Lords,  11  H.  L.  C.  443;  11  E.  R.  140.5  (with  note).] 

By  a  series  of  local  acts,  the  trustees  of  certain  public  docks  were  impowered  to  take 
certain  rates  and  tolls  from  vessels  entering  therein,  the  proceeds  to  be  applied 
to  the  repair  and  maintenance  of  the  docks  and  harboui- ;  and,  if  the  amount 
raised  should  be  more  than  sufficient  for  that  purpose,  then  the  rates  and  tolls 
were  to  be  lowered. — By  subsequent  acts,  the  trustees  were  impowered  to  raise 
money  for  building  additional  warehouses,  and  to  levy  I'ates  for  paj'ment  of  the 
expenses  of  canying  the  acts  into  effect,  paying  interest,  and  maintaining  the 
buildings  so  erected ;  but  such  additional  warehouses  were  to  be  rateable  to 
the  poor  as  in  the  case  of  premises  of  which  there  was  a  beneficial  occupation. 
— Held, — in  deference  to  the  decision  of  the  court  of  Queen's  Bench  (between  the 
same  parties)  upon  a  case  stated  by  the  sessions  in  1827  (The  King  v.  The  Inhabitants 
of  Lirerpool,  7  B.  &  C.  61,  9  D.  &  R.  780),  and  the  legislative  declaration  as  to  the 
rateability  of  the  additional  buildings  erected  under  the  authority  of  the  later  acts, 
— that  the  trustees  were  not  rateable  in  respect  of  the  old  docks,  &c. — The  court  has 
no  power  hostilely  to  vary  a  special  ease  which  has  been  stated  by  consent,  for 
the  purpose  of  rai.sing  a  different  question  from  that  which  the  parties  originally 
contemplated. 

This  was  an  action  of  replevin  brought  by  the  plaintiffs  against  the  defendants  for 

{ay  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"  That  no  i-ight  is  shewn  to  have  ever  existed  in  respect  of  the  windows  mentioned 
in  the  pleadings  :  that  the  right,  if  any,  was  in  respect  of  former  windows,  which  right 
has  been  lost  by  the  plaintiffs'  alterations  :  that  the  plaintiffs  have  abandoned  or  other- 
wise lost  any  I'ight  to  lights  heretofore  existing  by  throwing  out  new  windows,  and 
varying  the  site  and  enlarging  the  size  of  former  windows,  and  altering  their  premises 
as  stated  in  the  case  and  shewn  in  the  plans  and  models ;  that  any  such  right  came  to 
an  end  (if  not  previously)  when  the  defendants  newly  built  their  house  :  that  any 
right,  if  not  destroyed,  was  at  all  events  suspended,  and  has  not  been  revived  :  that 
the  suispension  continues  until  the  plaintiff's  restore  their  premises  to  their  former 
condition  :  and  that  the  facts  existing  at  the  time  justified  the  defendants  in  raising 
the  premises,  and  that  they  are  not  liable  to  an  action  for  continuance  of  a  building 
so  justifiably  built,  especially  as  it  is  a  permanent  structure." 

(of  An  appeal  is  pending. 
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the  taking  and  detaining  certain  goods  and  chattels  of  the  plaintifi's,  and  l)y  consent 
of  the  parties  and  under  a  judge's  order  pur-[115]-suant  to  the  Common  Law  Procedure 
Act,  1852,  the  following  case  was  stated  for  the  opinion  of  the  court: — 

By  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  l^iverpool,  on  the  2nd  of 
June,  1858,  the  plaintiffs  were  assessed  in  the  sum  of  20,5801.  18s.  8d.,  in  respect  of 
the  annual  \'alue  of  the  dock  estates  within  the  said  parish  vested  in  the  said  board. 
The  following  is  a  copy  of  the  assessment : — 

£  s.  d. 
"  Wet  docks  and  basins,  cranes,  sheds,  and  wharfs  connected 
therewith,  within  the  parish,  viz.  Wellington,  Bramley, 
Moore,  Nelson,  Stanley,  Collingwood,  Salisbury,  Clar- 
ence, Trafalgar,  Victoria,  Wateiloo,  Prince's,  Canning, 
Albert,  Salthouse,  Wapping,  King's,  and  Queen's  docks  18,900  0  0 
Graving-docks  and  graving-blocks,  engines,  and  sheds  con- 
nected therewith,  at  the  Clarence,  Prince's,  Canning, 
King's,  and  Queen's  docks  ....  746  13     4 

Transit-sheds  and  offices.  Prince's  dock       .  .  .  375  13     4 

Tramway,  railroad,  and  sidings,   and   high  level  railway 

along  the  side  of  the  docks  within  the  parish       .  .  233     ti     8 

Dock  offices,  comprising  general  offices,  treasurer's  offices, 
solicitor's   offices,   secretary's  offices,   marine   surveyor's 
offices,  board-room,  and  store-room 
Depot  for  wrecked  goods,  Waterloo  dock   . 
Depot  for  wrecked  goods,  Prince's  dock 
Transit-shed  west  side  of  Nelson  dock 
Transit-shed  west  side  of  Nelson  dock 
Transit-shed  west  side  of  Nelson  dock 
Transit-shed  west  side  of  dock  entrance  to  Waterloo  dock 
Weighing-machine,  George's  Dock  Passage 
Weighing-machine,  Prince's  dock    .... 
Telegraph-office,  Tower  Buildings  .... 

Tlu!  plaintiffs  did  not  appeal  against  the  said  rate. 

[116]  The  distress  in  (juestion  was  levied  in  conse(iuenee  of  the  non  payment  of 
the  rate.  The  plaintiffs  entered  into  the  usual  replevin-bond,  and  brought  the  present 
action. 

The  dock  estates  within  the  parish  of  Liverpool  became  vested  originally  in  the 
mayor,  aldei'men,  bailills,  and  common  council  of  the  borough  of  Liverpool,  as  trustees 
of  the  docks  and  harbour  of  Liverpool,  by  virtue  of  several  acts  of  parliament.  Part 
of  those  estates  was  granted  voluntarily  by  that  corporation,  part  was  sold  by  that 
body  to  the  trustees  for  a  pecuniary  consideration,  and  other  parts  were  purchased  by 
the  trustees  frcnn  private  individuals,  according  to  the  powers  given  to  them  by  the 
said  before-mentioned  and  other  acts,  being  altogether  twenty-two  in  number,  and 
forming  a  series  extending  from  the  first  year  of  (.(••^"^cn  Anne  to  the  21st  year  of  Her 
present  Majesty,  both  inclusive ;  all  of  which  were  to  be  referred  to  as  part  of 
the  case. 

Before  the  construction  of  many  of  the  present  works,  part  of  the  land  was  shore, 
both  aliove  and  below  high-water  mark  ;  but  the  greater  part  consisted  of  land  anil 
buildings  in  the  occupation  of  individuals  rated  to  the  relief  of  the  poor  of  the  said 
parish.  The  dock  estates  at  present  consist  of  docks,  basins,  piers,  jetties,  graving- 
docks,  gridiions,  wharfs,  quaj's,  sheds,  offices,  buildings,  landing-stages,  ships,  stairs, 
river-walls,  dams,  embankments,  locks,  gates,  bridges,  mevis,  sluices,  tunnels,  cuts, 
channels,  roads,  railways,  tram-roads,  cranes,  engines,  machinery,  and  other  matters 
and  conveniences  requisite  to  form  complete  docks  ;  and  the  tiustees  are  authorized  to 
receive  large  sums  of  money  under  the  name  of  dock-rates  and  duties  for  the  accom- 
modation of  vessels  in  the  said  docks,  by  virtue  of  the  saiil  acts  of  [tarlianicnt. 

Under  and  by  virtue  of  the  G  G.  4,  c.  el.x.K.wi.,  and  [117]  the  14  &  15  \'ict. 
c.  Ixiv.  (being  two  of  the  acts  comprised  in  the  said  series),  a  coniniillce  was  appointed 
in  the  manner  directed  by  these  acts,  called  "The  eonnnittee  for  the  alfairs  of  the 
estate  of  the  trustees  of  the  Liverpool  Docks,"  and  all  the  i)owers  and  authorities  of 
the  said  trustees  of  the  Li\crpool  Docks  were  vested  in  such  committee. 
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By  statute  20  &  21  Vict.  c.  clxii.  (local  and  personal),  and  which  was  also  to  be  referred 
to  as  part  of  the  case,  intituled  "  An  act  for  consolidating  the  docks  at  Liverpool  and 
Birkenhead  into  one  estate,  and  for  vesting  the  control  and  management  of  them  in 
one  public  trust,  and  for  other  purposes,"  s.  26,  all  the  docks,  lands,  buildings,  and 
other  property,  real  and  personal,  situate  at  Liverpool,  that  were  held  liy  oi-  in  trust 
for  the  ti'ustees  of  the  Liverpool  Docks  became  vested  in  the  plaintiff's,  under  the  style 
of  "The  Mersey  Docks  and  Harbour  Board,"  but  subject  to  all  charges  and  liabilities 
affecting  the  same. 

By  s.  49  of  the  last-mentioned  act,  it  is  enacted,  "  that,  subject  to  the  provisions 
of  this  act,  the  boaid  shall  stand  possessed  of  all  the  property,  powers,  rights,  and 
privileges  hereby  transferred  to  them,  upon  the  trusts  and  for  the  purposes  upon  and 
for  which  such  property,  powers,  rights,  and  privileges  were  holden  previously  to  the 
commencement  of  this  act." 

The  56th  section  enacts  as  follows : — "  The  following  rules  shall  be  observed  by 
the  board  with  respect  to  the  moneys  received  by  them  under  this  act,  that  is  to  say, 
— 1.  Tt  e  conservancy  expenditure  shall  be  defrayed  out  of  the  conservancy  receipts, 
— 2.  The  pilotage  expenditure  shall  be  defrayed  out  of  the  pilotage  receipts, — 3.  No 
portion  of  the  conservancy  receipts  or  pilotage  receipts  shall  be  applied  in  aid  of  the 
general  expenditure, — i.  No  suras  shall  be  payable  in  respect  of  docks  by  any  vessel 
that  does  not  use  the  same, — [118]  5.  Save  as  by  this  act  is  provided,  no  moneys 
receivable  by  the  board  shall  be  applied  to  any  purpose,  unless  the  same  conduces  to 
the  safety  or  convenience  of  ships  frequenting  the  port  of  Liverpool,  or  facilitates  the 
shipping  or  unshipping  of  goods,  or  is  concerned  in  discharging  a  debt  contracted  for 
the  above  purposes." 

The  59th  section  is  as  follows  : — "  The  board  shall  render  to  parliament  as  soon  as 
may  be  after  the  24th  of  June  in  every  year  an  account  of  its  receipts  during  the 
preceding  year  ending  the  24th  of  June,  and  the  manner  in  which  the  same  have 
been  applied." 

The  board  manages  the  dock  estate  by  its  servants  and  agents,  who  recei^-e  and 
account  for  to  the  board  the  dues  and  other  moneys  arising  from  the  management  of 
the  said  estates  ;  and  no  part  of  the  estates  and  premises  compilsed  in  the  above 
assessment  or  schedule  is  let  off'  to  other  persons,  nor  are  any  rents  paid  to  the  board 
for  any  part  thereof. 

With  regard  to  the  application  of  the  moneys  recei\ed  as  dock  duties,  the  statute 
8  Anne,  c.  12,  s.  9,  under  which  the  first  dock  was  built,  enacts  as  follows: — "That 
all  and  every  such  sum  and  sums  of  money  that  shall  Ije  raised  and  received  by  the 
duties  aforesaid,  and  recovered  for  any  the  forfeitures  in  this  act  appointed,  other  than 
so  much  thereof  as  shall  be  laid  out  and  allowed  to  the  collector  or  other  necessary 
officer  for  the  collecting  and  managing  the  said  duty  for  charges  of  recovering  the 
same,  shall,  by  the  said  raavor,  aldermen,  bailitl's,  and  common  council  for  the  time 
being,  be  applied  and  disposed  of  to  the  building  and  repairing  the  said  new  dock  or 
basin  and  other  works,  and  for  the  securing,  preserving,  amending,  and  maintaining 
the  said  dock  or  basin  and  harbour  of  Liverpool,  and  to  no  other  use  or  purpose 
whatsoever." 

By  sections  in  subsequent  acts,  all  the  acts  in  the  [119]  series,  including  this  of 
S  Anne,  are  directed  to  be  read  and  construed  as  one  act. 

All  the  dock  rates  payable  by  the  former  acts  of  parliament  weie  repealed  by  the 
51  G.  3,  c.  cxiiii.,  one  of  the  above-mentioned  series,  by  which  new  rates  were 
substituted. 

The  27th  section  of  that  statute  is  as  follows, — "That  ail  the  moneys  which  shall 
be  collected,  received,  levied,  boi'rowed,  and  lai.sed  by  and  under  this  act,  shall  be 
applied  in  paying  and  defraying  the  charges  and  expenses  attending  the  obtaining  and 
passing  this  present  act,  and  to  the  paying  the  expenses  and  charges  attending  the 
levying  and  collecting  the  said  rates  and  duties ;  and,  after  the  paying  and  appi'o- 
priating  one  third  part  of  the  said  moneys  to  and  for  the  purpose  of  making  and 
completing  the  southernmost  portion  of  the  said  north  docks  as  hereinafter  is 
mentioned,  then  to  the  paying  off  and  discharging  the  present  bond-debt  of  1 14,7051. 
19s.  4d.,  and  the  debt  of  67,4061.  ISs.  7d.  owing  by  the  said  trustees  to  the  corpora- 
tion of  Liverpool  for  the  purchase  of  land  and  strand  intended  for  the  site  of  the 
southernmost  of  the  said  two  northern  docks,  and  any  future  bond-debt  and  the 
interest  on  the  same,  and  to  the  paying  and  discharging  the  interest  and  all  other 
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moneys  which  may  be  hereafter  borrowed  and  taken  up  at  interest  under  the  provi- 
sions of  this  act  upon  the  credit  of  the  said  dock  rates  and  duties  as  aforesaid,  and  to 
the  cariying  into  execution  the  puri)oscs  of  this  act  and  the  said  recited  acts,  in  the 
making,  erecting,  l)uilding,  finishing,  and  maintaining  such  chicks,  liasins,  piers,  and 
other  works  antl  buiklings  in  the  |  ort  of  l.iverpool  under  the  said  acts  and  this  act, 
and  to  the  paying,  defraying,  and  satisfying  all  other  charges  and  expenses  already 
incurred  or  heieafter  to  be  incurred  in  the  carrying  into  execution  or  under  or  in 
conse(|uenee  of  any  of  the  said  foimer  acts  or  this  present  [120]  act ;  and  the  residue 
or  surplus  of  all  moneys  arising  from  such  rates  or  duties  which  shall  remain  after- 
such  application  thei'eof  as  aforesaid,  shall  from  time  to  time  be  applied  in  or  towards 
the  re-payment  of  the  principal  moneys  which  shall  have  been  borrowed  under  this 
act,  until  such  principal  moneys  shall  be  re-pai  ',  and  all  assignments  of  or  mortgages 
upon  the  rates  and  duties  are  paid  of!',  satisfied,  discharged,  and  redeemed  :  and  when 
l)y  the  means  last  mentioned  all  the  principal  moneys  which  shall  have  been  borrowed 
shall  l)e  re-paid  and  all  assignments  and  mortgages  upon  the  said  rates  are  satisfied  and 
redeemed,  then  and  in  such  case  it  shall  be  lawful  for  the  said  trustees,  and  they  are 
hereby  required,  to  lower  and  reduce  the  lates  and  duties  hereby  granted  and  made 
pavable  as  far  as  the  same  can  be  done  in  the  then  state  of  the  docks,  basins,  buildings, 
and  other  works  and  buildings  of  the  said  port,  and  leaving  snthcient  for  all  charges 
of  management  and  collection  of  rates  and  other  concerns  of  the  said  docks,  basins, 
piers,  works,  and  other  buildings,  and  improving,  repairing,  and  maintaining  the  same, 
and  for  the  carrying  into  execution  the  provisions  of  the  said  foi-meracts  and  this  act." 
By  the  6  G.  4,  c.  clxxxvii.,  of  the  said  scries,  another  power  is  given  by  the  105th 
section  to  the  said  trustees  to  levy  certain  fresh  rates ;  and  by  the  106th  section  to 
lower  all  rates,  arrd  to  raise  the  .same  again  ;  and  by  the  i;iOth  section  it  is  enacted, 
"That  all  the  money.s  which  shall  be  collected,  levied,  borrowed,  and  raised  under  this 
act  or  the  said  recited  act,  shall  be  applied  in  any  order  with  respect  to  priority  of 
such  applieatiorr  as  to  the  said  tr-ustees  shall  seem  expedient  and  pr-oper  (except  as  by 
this  act  provided  as  to  the  time  of  ])ayment  of  assignments  of  the  said  r'ates  arrd  duties 
granted  by  virtue  of  the  said  recited  act),  irr  paying  arrd  defr-ayirrg  the  char-ges  and 
expeirses  of  obtairrirrg  this  act,  arrd  irr  payirrg  the  expcrrses  and  charges  of  [121] 
collectirrg  the  rates  and  duties,  arrd  all  interest  due  arrd  to  gr-ow  due  fr-om  tirrre  to 
time  on  moneys  borr-owed  or  takerr  up  at  irrterest  by  the  said  trustees,  arrd  any 
prirrcipal  moneys  that  may  be  called  irr  from  time  to  time,  and  in  the  general  marrage- 
merrt  arrd  corrdrrctiirg  of  the  said  trust  estate,  irr  the  corrstructiorr  of  the  works  by  this 
and  the  said  former  acts  authorized  to  be  erected,  established,  aird  nraintairred,  iir 
sirppoi-tiirg,  mairrtairrirrg,  arrd  repairirrg  the  same  and  every  part  thereof,  arrd  irr  earry- 
irrg  irrto  execirtion  all  the  pro\isi{ins  of  the  sever-al  recited  acts  arrd  this  act,  arrd  irr 
paying  ott'arrd  dischargirrg  the  whole  or  arry  part  of  the  pr-esenl  borrd  or  other-  ilebt, 
arrd  arry  futur-e  boirfl  or  other-  debt,  arrd  all  interest  due  arrd  to  gr-ow  dire  ther-eou,  arrd 
also  in  the  defrayirrg,  payirrg,  arrd  .satisfyirrg  all  the  c-har-ges  arrd  exjierrses  already 
irrcrrr-red  or-  her-eafter-  to  be  irrcrrr-red  irr  carr-yirrg  irrto  execirtiorr  the  .sevcr-al  pirr-po.ses  of, 
or  rrrrder-,  or-  irr  corrseiirrerrce  of  arry  of  the  clarrses,  pr-ovisions,  powers,  or-  authorities 
corrtairred  irr  the  said  former  act  or  this  act." 

By  the  4  iV  5  \'ict.  c.  xxx.,  arrother  of  the  said  series,  power  is  giverr  to  the 
trustees  to  ei-ect  trarrsit-sheds,  to  make  a  wet  dock,  to  corrstruct  other  wor-ks,  arrd  to 
raise  a  further  sum  of  rrrorrey,  and  to  levy  certain  adilitiorral  r-ates  ;  arrd  by  the  124tlr 
sectiorr  it  is  erracted  "  that  all  the  nrorreys  which  shall  l>c  collected,  levied,  borr-owed, 
or  raised  rrrrder-  or-  by  virtue  of  the  said  recited  acts  ami  this  ar-t  shall  be  applied,  irr 
arry  or'der-  with  respect  to  jrrior-ity  of  srrch  applieatiorr  ;rs  to  the  said  trirstees  shall 
seem  expedient,  irr  arrd  towai-ds  the  c(mi|)letiorr  of  the  several  docks,  trairsit-shcds, 
warehoirses,  arrd  other-  works  by  the  said  i-ccited  acts  arrd  this  act  airlhorized  to  be 
rrrade,  fornred,  erei-ted,  arrd  birilt,  arrd  for-  arrd  trjwards  the  several  objects  and  ]iirr-- 
poses  irr  the  said  recited  acts  arrd  irr  this  act  nrcrrlioned,  irr  tire  general  marragcrircnt 
arrd  corrdirclirrg  the  said  [122]  Ir'irst  estate,  arrd  car-r-yirrg  into  cxccrrtiorr  all  the  pr-o- 
visiorrs  of  the  said  several  rer-ited  acts  arrd  llri.s  act,  aird  for-  the  gerrcral  irrrpi-overrrerit 
and  repar-atiorr  of  the  docks,  basirrs,  arrd  wor-ks  of  the  said  trirstees.  ' 

By  the  7  iV;  S  Vict,  clxxx.,  arrother  of  the  .said  ser-ies,  power-  is  given  tu  the  trir.stees 
to  corrstruct  additiorral  docks,  arrd  raise  fur-thcr  srrms  of  rrrorrey;  arrd  by  tiro  l-'7tir 
sectiorr  it  is  erracted  "that  all  the  morreys  which  shall  be  collected,  levieil,  boir-owed, 
or  raised  under  and  by  virtue  of  the  said  recited  acts  and  this  act,  shall  be  applied, — 
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first,  in  and  towards  the  payment  of  all  expenses  of  and  attending  the  passing  of  this 
act,  and  then  in  and  towards  the  completion  of  the  several  docks  and  other  works  by 
the  said  recited  act  and  this  act  authoiized  to  be  made  and  constructed,  and  for  and 
towards  the  several  objects  and  purposes  of  the  said  recited  acts  and  this  act  men- 
tioned, and  in  the  general  management  and  conducting  of  the  said  trust  estate,  and 
carrying  into  execution  the  provisions  of  the  said  recited  acts  and  this  act,  and  for  the 
general  improvement  and  reparation  of  the  said  several  docks  and  other  works  of  the 
said  trustees." 

By  the  act  9  &  10  Vict.  c.  cix.,  another  of  the  said  series,  power  is  given  to  the 
said  trustees  to  construct  additional  wet  docks  and  other  works,  and  to  raise  a  further 
sum  of  money:  and  by  the  47th  section  it  is  enacted  "that  all  the  moneys  which 
shall  be  collected,  levied,  borrowed,  or  raised  under  and  by  virtue  of  the  said  recited 
acts,  and  this  act,  shall  be  applied, — first,  in  and  towards  the  payment  of  all  expenses 
of  and  attending  the  passing  of  this  act,  and  then  in  and  towards  the  completion  of 
the  several  docks  and  other  works  by  the  said  recited  acts  and  this  act  authorized 
to  be  made  and  constructed,  and  for  and  towards  the  several  objects  and  purposes  in 
the  said  recited  acts  and  this  act  mentioned,  and  in  the  general  manage[123]-meut 
and  conducting  of  the  said  trust  estate,  and  carrying  into  execution  the  provisions  of 
the  said  recited  acts  and  this  act,  and  for  the  general  improvement  and  reparation  of 
the  several  docks  and  other  works  of  the  trustees." 

By  the  11  Vict.  c.  x.,  another  of  the  said  series,  power  is  given  to  the  said  trustees 
to  construct  additional  docks  and  other  works  :  and  by  the  40th  section  it  is  enacted 
"  that  all  money  which  shall  be  collected,  levied,  borrowed,  or  raised  under  and  by 
virtue  of  this  and  the  said  recited  acts,  shall  be  applied  in  and  towards  the  payment 
of  all  expenses  of  and  attending  the  jxissing  of  this  act,  and  in  and  towards  the  con- 
struction and  completion  of  the  several  docks,  warehouses,  and  other  works  by  the 
said  recited  acts  and  this  act  authorized  to  be  made  and  constructed,  and  for  and 
towards  the  several  objects  and  purposes  in  the  recited  acts  and  this  act  mentioned, 
and  in  the  general  management  and  conducting  of  the  said  trust  estate  and  carrying 
into  execution  the  provisions  of  the  said  recited  acts  and  this  act,  and  for  the  general 
improvement  and  reparation  of  the  se\'eral  docks  and  other  woiks  of  the  trustees. 

The  board  are  bound  to  apply  the  present  dock-rates  and  dues,  and  all  other 
moneys  received  by  them  out  of  the  dock  estate,  according  to  the  directions  of  the 
several  acts  of  parliament ;  and  no  member  of  the  board  derives  any  private  advantage 
or  emolument  whatsoe^'cr  from  the  execution  of  the  trusts  of  the  dock  estates. 

All  the  docks,  sheds,  tramways,  railroads,  ottices,  and  other  things  mentioned  in 
the  above  assessment,  were  erected  and  provided  under  and  in  pursuance  of  the  said 
several  acts  of  parliament,  or  some  of  them,  solely  for  the  purposes  of  the  dock 
business,  and  are  not  used  for  any  other  purpose  whatsoever ;  and  all  [124]  levenue 
of  any  kind  deri\'ed  by  the  board  from  any  part  of  the  property  is  carried  to  the 
general  dock  estate,  and  is  appropriated  and  applied  in  manner  shewn  by  the 
accompanying  accounts  for  the  year  1858,  which  were  to  form  part  of  the  case. 

By  the  4  &  5  Vict.  c.  xxx.,  s.  52,  the  trustees  were  impowered  to  build  ware- 
houses on  the  quays  of  one  of  the  docks  :  and  by  the  1 1  Vict.  c.  xxx.,  s.  3,  such 
power  to  build  warehouses  was  extended  to  all  the  dock  Cfuays  ;  and  by  s.  71  of  the 
first-mentioned,  and  by  s.  4  of  the  secondly  mentioned  act,  such  warehouses  were 
expressly  made  subject  to  all  parochial  ancl  other  rates.  None  of  the  warehouses 
built  in  pursuance  of  the  said  acts  are  included  in  the  above  assessment. 

The  question  for  the  opinion  of  the  court  was, — Whether  the  Mensey  Docks  and 
Harbour  Board  is  rateable  to  the  relief  of  the  poor  in  respect  of  the  property 
enumerated  in  the  above  schedule,  or  any  part  of  it. 

If  the  court  should  be  of  opinion  in  the  atfii'mative,  then  judgment  was  to  be  entered 
for  the  defendants  for  such  sum  as  the  court  should  think  they  were  entitled  to 
distrain  for,  and  costs.  If  the  court  should  be  of  a  contrary  opinion,  then  judgment 
was  to  be  entered  for  the  plaintitts,  for  their  costs  of  suit. 

May  8th. — Quain,  on  the  24th  of  April,  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  plaintifl's  should  not  be  at  liberty  to  amend  the 
special  case,  by  inserting  thei'ein  a  statement  to  raise  the  question  whether  the  decision 
of  the  court  of  Queen's  Bench  in  the  case  of  Tlie  King  v.  TliC  Inhahiiants  of  Liverpool, 
7  B.  &  C.  61,  9  D.  &  R.  780,  whei'e  the  property  of  the  Liverpool  Dock  Company 
was  held  not  to  be  rateable  to  the  poor,  being  a  decision  ad  rem,  was  not  an  estoppel. 
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[125]  Bovill,  Q.  C,  and  Mellish,  on  a  subseiiucnt  day,  shewed  cause.  This  case 
was  stated  by  consent,  under  the  authority  of  the  46th  section  of  the  Common  Law 
Procedure  Act,  1S52  (15  iV;  10  Viet.  c.  76),  for  the  puipose  of  raising  the  question  of 
the  rateability  of  these  docks.  The  plaintifJ's  now  come  and  ask  to  have  the  special 
casr  amended  for  the  purpose  of  raising  a  totally  new  and  dili'erent  issue,  viz.  whether 
the  defendant  is  not  estopped  l)y  the  decision  of  the  court  of  (.Queen's  Bench  upon  a 
case  stated  fur  their  opinion  in  the  year  162-5.  The  very  object  of  this  case  is,  to 
enable  the  parish  authorities  to  ([uestion  the  propriety  of  that  decision  in  the  House 
of  l..ords.  [B3'Ies,  J.  At  the  time  the  case  of  The  Kimj  v.  The  Inhabitants  of  Lircrpool 
was  stated,  there  were  no  means  of  questioning  the  propriety  of  the  decision  upon  it 
in  a  court  of  error.]  There  were  not.  The  court,  it  is  submitted,  has  no  power  to 
alter  the  form  of  a  special  case  agreed  on  by  the  parties,  or  to  interfere  in  any  way, 
except  in  case  of  fiaud,  when  they  might  discharge  the  order  for  the  special  case. 
Here,  there  is  no  pretence  for  saying  that  there  has  been  either  fraud  or  mistake. 

Sir  F.  Kelly,  Q.  C,  and  Quain,  in  support  of  the  rule.  This  is  a  contest  between 
the  parish  officers  of  Livei'pool  and  the  dock  and  harbour  commissioners,  who,  as 
public  otlicers  exercising  powers  of  enormous  interest  to  the  public,  are  bound  to  take 
the  opinion  of  this  court,  and  if  necessary  the  opinion  of  the  court  of  ultimate  appeal, 
upon  a  (|uestion  affecting  the  property  under  their  management,  to  the  extent  of 
about  40,0001.  per  annum.  The  only  object  of  this  rule  is,  that  the  whole  question 
may  be  fairly  pi'esented  to  the  court.  The  court  of  Queen's  Bench,  in  1(^27,  affirmed 
the  non-rateability  of  this  property,  and  that  decision  has  ever  since  been  acquiesced 
ill  until  now.  The  plaintiffs  are  [126]  desirous  of  placing  that  decision  upon  the 
I'ccord.  That  the  court  has  power  to  amend  a  special  case,  can  hardly  be  doubted, 
.seeing  the  very  large  powers  of  amendment  which  the  courts  possess  under  the 
222nd  section  of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  and 
the  96th  section  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  e.  125)(«). 
In  the  case  of  The  Yorksliim  Ti/re  and  A.rle  Company,  App.,  The  liotherham  Local  Board 
of  Health,  Iicsp.,  ante,  vol.  iv.,  p.  362,  this  court  sent  back  a  case  stated  by  justices 
under  the  20  &  21  Vict.  c.  4.3,  s.  2,  for  amendment.  [Willes,  J.  That  was  under 
the  express  provision  for  that  purpose  containcfl  in  the  7th  section  of  the  statute.] 
The  decision  we  seek  to  avail  ourselves  of  is  a  determination  between  substantially 
the  same  parties  on  the  very  same  subject-matter  which  is  now  at  issue.  [Krle,  C.  J. 
It  is  in  effect  the  opinion  of  the  Quarter  Sessions,  assisted  by  the  judgment  of  the 
court  of  Queen's  15encli  Willes,  J.  You  are  seeking  to  give  effect  to  that  decision 
as  a  judgment  in  rem.]  At  all  events,  the  court  may,  in  its  discretion,  in  order  to 
do  justice  between  the  parties,  discharge  the  order  for  the  special  case,  and  so  leave 
the  parties  to  state  another. 

Imu.K,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  In  the  absence 
of  consent  of  the  jiarties,  the  court  has  no  control  over  the  form  of  ;i  special  case. 
The  statement  of  a  special  case  is  entire  matter  of  agreement :  and  I  am  not  aware 
that  the  court  have  ever  interfered  to  comjjel  either  ])arty  against  his  will  to  allow 
a  statement  to  be  introduced  so  as  to  raise  a  ([Ucstion  which  he  has  not  agreed  to  have 
raised.  My  [127]  judgment  is  entirely  against  the  notion  that  tile  court  has  any  such 
power.  The  substantial  (juestion  is,  whether  we  will  discharge  the  order  which  ii;is 
been  drawn  up  by  consent  to  state  the  case  for  our  opinion.  No  ground  has  been 
laid  before  us  to  warrant  our  resorting  to  that  course.  The  parties,  well  knowing 
what  they  were  about,  have  agreed  to  raise  a  certain  question  for  our  decision  :  and, 
when  that  question  is  ripe  for  a  hearing,  one  of  them  wishes  to  insert  a  stiitement, 
which,  whatever  may  be  its  worth,  the  other  side  will  not  consent  to.  If  the  state- 
ment sought  to  be  inserted  in  the  case  appealed  in  the  shape  of  a  plea,  we  should 
know  how  to  deal  with  it.  The  rule  must  Ije  discharged,  and  with  costs  to  the  parish 
otlicers  in  any  event. 

\\  II.I.KS,  J.  I  am  entirely  of  the  same  opinion,  in  iIk^  case  of  Thr  YorkMre  Tire 
and  A-.rle  Company,  yipji.,  Tlir  Holherham  Loral  Hoard  of  llialth,  Uesp.,  the  court  directed 
the  case  to  be  sent  l)ack  for  amendment  in  jjuisuance  of  the  power  exiiressly  reserved 
to  them  for  that  purpcjsc  ;  and  it  is  to  be  ob.served  that  cases  under  that  statute  are 
not  usually  stated  by  consent.     The  court  has,  undoubtedly,  power  to  prevent  justice 

(o)  This  argument  was  urged,  but  without  effect,  in  Nolvuin  v.  The  Awliar  Axmr- 
anve  Company,  ante,  vol.  vi.,  p.  536  :  and  see  Hills  v.  Hunt,  15  C.  B.  30. 
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being  defeated  by  a  mere  slip.  But,  in  order  to  induce  us  to  exercise  that  jurisdiction, 
it  must  be  clearly  made  out  that  the  proposed  amendment  is  with  a  view  to  raise  the 
substantial  question  which  the  parties  intended  to  raise.  Now,  in  the  first  place,  I 
do  not  think  that  which  it  is  sought  by  this  rule  to  raise  is  a  substantial  question  : 
and,  in  the  next  place,  it  is  not  the  question  which  the  parties  intended  to  raise. 

Byle.s,  J.  I  am  entirely  of  the  same  opinion.  If  the  matter  now  sought  to  be 
introduced  into  the  special  case  had  tended  to  raise  a  question  which  the  parties  [128] 
had  impliedly  intended  to  raise,  possibly  the  court  might,  in  order  to  do  sub.stantial 
justice  between  the  parties,  ha^•e  lent  its  aid  to  the  applicant.  But  it  seems  to  me 
that  this, — which  could  not  have  been  ab.sent  from  the  minds  of  the  parties  or  their 
advisers  when  the  ca.se  was  stated, — is  not  within  their  contemplation  and  consent. 
How  the  decision  in  The  King  v.  The  Inliahitants  of  Lirerpool,  7  B.  &  C.  61,  9  D.  &  K. 
7S0,  can  in  any  wny  be  made  matter  of  estoppel,  I  must  confess  I  am  unable  to 
discover. 

Keating,  J.,  concurring. 

Rule  discharged  accordingly. 

Sir  F.  Kelly,  Q.  C.  (with  whom  was  Quain),  for  the  plaintitt's  (a).  The  docks  in 
c^uestion  were  established  for  public  purposes  so  long  back  as  the  reign  of  Queen  Anue  ; 
and  they  have  by  repeated  decisions  in  1792,  ISOS,  and  1S27,  been  declared  to  be 
exempted  from  rates  :  and  the  court  is  now  called  upon  to  overrule  all  those  decisions. 
The  argument  on  the  other  side  will  be  threefold, — first,  that  these  docks  are  occupied 
by  persons  entitled  to  usufruct, — secondly,  that  the  dock  dues  taken  under  the 
authority  of  the  acts  of  parliament  are  not  applicable  to  public  purposes, — thirdly, 
that  the  property  comes  within  the  Parochial  Assessments  Act,  6  &  7  W.  4,  c.  96  ; 
and  for  this  purpose  it  [129]  must  be  assumed  that  a  tenant  would  be  ready  to  give 
for  the  property  a  rent  equal  to  the  sum  in  respect  of  which  the  rate  is  imposed. 
These  are  not  premi.ses  in  the  possession  of  individuals  or  of  a  company  who  could  let 
them  or  deal  with  them  for  a  profit :  but  they  are  in  the  possession  of  persons  who 
are  clothed  with  an  important  trust  for  the  benefit  of  the  public.  In  The  King  v.  The 
Commissioners  of  Salhr's  Load  Sluice,  -1  T.  li.  730,  where  by  an  act  of  parliament  the 
commissioners  of  a  navigation  were  authorized  to  take  certain  tolls,  the  whole  of  which 
were  directed  to  be  applied  to  public  purposes, — it  was  held  that  the  tolls  were  not 
rateable  to  the  poor.  Lord  Kenyon,  in  giving  judgment,  there  says:  "The  trustees 
have  a  bare  naked  trust,  not  coupled  with  any  interest.  If  any  interest  resulted  either 
to  the  commissioners  or  to  the  owners  of  the  adjoining  land,  after  the  public  purposes 
of  the  act  were  answered,  these  tolls  might  have  lieen  rated ;  but  it  is  admitted  that 
all  the  money  which  is  collected  under  this  act  of  parliament  must  be  expended  for 
the  purposes  of  the  act;  and,  therefore,  upon  the  ground  upon  which  the  court 
proceeded  in  Hex  v.  St.  Luke's  Hospital,  2  Bun-.  105-3,  namely,  that  there  was  no 
occupier,  these  commissioners  are  not  liable  to  be  rated.  This  case  is  distinguishable 
from  The  King  v.  Tliv  Dock  Company  of  Hull,  1  T.  R.  219,  Tlte  King  v.  The  Mayor,  dr., 
of  Lomhn,  4  T.  R.  21,  and  all  other  cases  mentioned  in  the  argument,  on  the  ground 
I  have  stated,  that  the  commissioners  are  mere  trustees  to  superintend  the  execution 
of  this  act,  without  any  personal  advantage.  In  The  Hull  case,  the  owners  of  shares 
received  great  profits ;  and  in  The  Hampton  Jl'ick  case,  there  was  a  surplus  \-alue  of  the 
land  belonging  to  the  corporation  of  London,  which  was  rateable  in  their  hands."  In 
1808  there  was  another  decision  to  the  same  effect,  a  record  of  which  has  been  found 
in  [130]  the  Crown  Office.  And  in  1827  came  the  case  of  2'ltc  King  v.  I'he  Inhabitants 
of  Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780,  where  the  very  point  now  in  contest  was 
decided  in  favour  of  the  now  plaintifl's,  the  court  of  Queen's  Bench  holding  that  the 
Liverpool  Dock  Company  were  not  rateable  to  the  relief  of  the  poor  in  respect  of  the 
dock-dues  received  by  them,  nor  of  the  premises  purchased  or  hireil  and  used  liy  them 
for  the  purposes  of  the  dock,  no  individual  having  beneficial  occupation  of  those 
premises.  Lord  Tenterden  there  says, — "  The  case  of  The  King  v.  The  Commissioners 
of  Salter's  Load  Sluice  is  decisive.     There,  the  tolls  were  by  act  of  parliament  directed 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffs  was  as  follows : — 

"The  plaintifis  will  rely  on  the  case  of  The  King  v.   The  InhabitatUs  of  Lirerpool, 

7  B.  &  C.  61,  9  D.  &  R.  780,  as  conclusive ;  it  being  the  same  case  as  the  present,  and 

having  been  acquiesced  in  from  the  time  it  was  decided  (1827)  till  the  present  distress 

was  made." 
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to  be  applied  '  to  the  pm-poses  of  the  act,  and  to  and  for  no  other  use  or  purpose 
whatsoever.'  The  statute  under  which  the  dock-rates  in  question  are  levied 
does  not  indeed  contain  an  express  direction  that  the  rates  shall  be  applied 
to  the  purposes  specified,  and  no  other ;  but  it  directs  that  certain  burdens  shall 
be  discharged,  and  that  then  the  I'ates  shall  be  lowered ;  and  therefore  any 
application  of  those  rates  to  other  purposes  not  specified,  would  be  a  direct  violation 
of  the  statute."  So,  in  The  Kin;/  v.  The  Trustees  of  the  Birvr  IFeacer  Navi(jatkm, 
7  B.  &  C.  70  ('■),  9  D.  &  K.  788,  whei'e  the  surplus  tolls  of  a  navigation  were  directed 
by  act  of  parliament  to  be  expended  in  repairing  public  bridges  and  highways,  it  was 
held  that  they  were  not  rateable  to  the  relief  of  the  poor.  These  decisions  were 
followed  and  approved  of  in  The  Kwj  v.  The  Beverley  Gas  (Forks,  6  Ad.  &  E.  645, 
1  N.  &  P.  646,  The  Queen  v.  The  Mayor,  dx.  of  Liverpool,  9  Ad.  &  E.  43-5,  1  P.  &  D. 
.334  {a)\  The  Qmen  v.  Tlw  Guardian.?  of  JFallingford  Union,  10  Ad.  &  E.  259,  2  [131]  P. 
&  D.  226,  The  Qwen  v.  The  Inhabitants  of  Exminster,  12  Ad.  &  E.  2,  4  P.  &  D.  69,  and 
Crease  v.  Satdu,  2  Q.  B.  862,  2  Gale  &  D.  812,  in  which  latter  ca.se,  Tindal,  C.  J.,  in 
delivering  the  judgment  of  the  court  of  error,  observes  upon  the  extreme  inconvenience 
and  mischief  of  ovei'ruling  decisions  which  have  been  long  and  constantly  acted  upon, 
oven  though  the  reasons  assigned  for  them  may  not  be  perfectly  satisfactory.  The 
legislature  itself  has  adopted  the  decision  of  the  coui't  of  Queen's  Bench  in  The  Kinj 
\.  The  Inluhitunts  of  Liverpool ;  for,  by  the  4  &  5  Vict.  c.  xxx.,  s.  52,  the  trustees  are 
inipowered  to  erect  additional  docks  and  warehouses,  and  the  71st  section  provides 
that  "  the  occupancy  by  the  trustees  of  all  or  any  of  the  warehouses  to  be  erected 
under  the  provisions  of  that  act,  shall  be  subject  to  the  payment  of  all  parochial  and 
other  local  rates  now  levied  and  hereafter  to  be  levied  in  the  said  parish  of  Liverpool, 
in  like  manner  as  the  same  are  or  would  be  payable  in  respect  of  warehouses  the 
occupancy  of  which  is  beneficial," — evidently  shewing  that  the  rateability  of  the  newly 
built  premises  had  been  the  subject  of  discussion  and  contest  between  the  trustees  and 
the  parish  authorities.  A  similar  provision  is  contained  in  the  17  &  18  Vict.  c.  clxxiv., 
s.  31.  The  Parochial  Assessments  Act,  6  &  7  W.  4,  c.  96,  was  not  in  existence  at  the 
time  the  decision  in  The  King  v.  Tlie  Inhabitants  of  Liverpool  was  pronounced  It  is 
impossible,  however,  that  that  act  can  apply  to  this  case.  There  is  no  net  profit  derived 
or  derivable  from  the  premises  in  question  after  payment  of  the  expen.ses  of  manage- 
ment and  other  statutable  charges. 

Bovill,  Q.  C.  (with  whom  were  Manisty,  Q,  C,  and  [132]  Mellish),  for  the  defen- 
dants (a)-.  In  none  of  the  acts  by  which  the  affairs  of  these  docks  are  regulated  is 
there  any  exemption  or  prohibition  against  rating:  see  51  G.  3,  c.  cxlii.,  s.  27,  6  G.  4, 
c.  clxxxvii.,  s.  1.30,  20  and  21  Vict.  c.  clxii.,  ss.  5,  18,  26,  27,  56  (art.  5),  and  21  &  22 
Vict.  c.  xcii.,  s.  175.  Some  portion  of  the  property  which  is  under  the  control  of  these 
trustees,  therefore,  clearly  is  rateable.  By  the  decision  of  the  court  of  Queen's  Bench 
in  The  Kimj  v.  The  Inhabitants  of  Lirerjiooi,  1  B.  &  C.  (il,  9  1).  \-  K.  780,— which  came 
before  the  court  in  such  a  shape  as  to  prevent  the  propriety  of  the  decision  fioni  licing 
furthei-  inquired  into,  and  which  is  clearly  inconsistent  with  several  subsequent  cases, 
— other  portions  ai'e  held  to  be  exempted  from  rates.  The  (jueslion  was  discussed  in 
a  very  able  judgment  by  Lord  Denman  in  Tlie  Queen,  v.  Bailcuek.  and  Olliers,  Trustee-'i  of 
Taunton  Market,  6  t^.  15.  787,  where  the  trustees  were  held  rateable,  though  they  had 
no  beneficial  occupation.  In  The  llvdilersjield  Waterworks  case,  The  Queen,  v.  Tlie 
Overseers  of  Lom/wood,  13  Q.  B.  1  KJ,  by  certiiin  local  acts,  commissioners  were  authorized 
to  purchase  lands,  and  constiuct  reservoiis,  and  lay  down  pipes  for  the  purpose  of 
supplying  the  town  and  neighbourhood  of   Iluddersficld  with  water.     They  wore 

(ay  There,  a  municii)al  corporation  had  been  rateable  and  rated  to  the  relief  of  the 
pool'  in  I'cspeot  of  town  and  ancliorage  dues,  l)cforc  the  statute  5  Si  6  VV.  4,  e.  76  ;  and 
it  was  ]u:\i\  that  the  92nd  section  of  that  stalnlc,  by  appro])riating  all  the  coi-|)i)rato 
funds  to  [lurposes  of  a  public  nature,  exempted  the  al)ovc  dues  from  further  ratcal)ilily. 

{(i)''  The  ])oints  marked  for  argiiiiicnl  on  the  |)art  of  the  dcfciiil.uits  were  as 
follows  :  — 

"That  the  docks  at  Liverpool  and  the  other  propeity  of  the  Mersey  Docks  and 
Haibour  Board  specified  in  the  ease  are  liable  to  be  rated  to  poor-rates  under  the  statute 
of  Elizabetii ;  and  that  none  of  the  acts  of  parliament  referred  to  in  the  case,  according 
to  theii- ti-ue  constT'uction,  ex('m])t  the  Mersey  Docks  .and  Il.ubour  Uiy.ivi]  fi-oni  being 
so  rated,  or  make  it  illegal  to  rate  them." 
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impowered   to  divert  the  water  from  springs  in  a  township  (Longwood)  adjoining 
Huddersfield  ;  and,  by  way  of  compensation  to  certain  mill-owners  in  [133]  Longwood 
who  had  previously   used    the   said   spiings,   they  were   required   to  construct  one 
reservoir  in  Longwood,  and  to  impound  therein  sutlicient  water  for  the  use  of  such 
mill-owners.     Water  was  to  he  supplied  to  the  premises  of  such  inhabitants  of  the 
town  and  neighbourhood  of  Huddersfield  as  might  desire  it,  at  certain  rents  varying 
with  the  rack-rents  of  the  premises.     The  commissioners  were  authorized  to  borrow 
money  on  the  security  of  their  works  and  water-rents.     All  the  money  raised  by  them 
was  to  be  applied  to  the  purposes  of  their  acts ;  and,  as  soon  as  all  mortgage-debts 
should  have  been  paid  oft',  the  water-rents  were  to  be  reduced,  so  that  the  proceeds 
should  only  cover  the  current  expenses  of  executing  the  powers  of  their  acts.     Under 
these  power.s,  the  commi.ssioners  borrowed  money,  and  constructed  two  reser\oirs,  one 
for  the  supply  of  water  to  Huddersfield,  and  the  other  as  a  comjjensation  reservoir  to 
the  mill-owners  in  Longwood,  and  laid  down  pipes  for  conveying  water  to  the  inhabi- 
tants of  Huddersfield,  and  i-eceived  the  prescribed  water-rents,  which  had  been  always 
applied  to  the  purposes  of  theii-  acts.     The  commissioners  were  bound  to  furnish  water 
gratis  in  case  of  tire  ;  and  for  watering  the  streets,  at  Id.  per  100  gallons.     It  was  held 
that  neither  of  the  reser\oiis  was  exempted  from  pooi-rate,  as  property  occupied  solely 
for  public  purposes.     It  is  difficult  to  conceive  a  case  more  directly  in  point  than  that : 
there  was  no  beneficial  occupation  in  any  one  :  all  was  for  the  advantage  to  the  public  (a). 
So,  in  The  Queen  v.   TIw  Hanogate  Commimoiiers,  15  Q.  B.   1012,  it  was  held  that,  to 
exempt  property  from  poor-rate,  as  being  devoted  to  public  purposes,  it  is  not  sufficient 
that  it  produces  no  benefit  to  the  occupiei's  individually,  and  that  the  [134]  occupation 
is  in  some  degree  beneficial  to  the  whole  public,  yielding  additional  benefit  also  to  a 
limited  district  or  community  :  the  benefit  must  be  exclusively  public.     In  The  Queen  v. 
2'he  Inhabitants  of  Kentinere,  17  Q.  B.  551,  b3'a  local  act  reciting  that  it  was  expedient  to 
form  reservoirs  on  the  river  Kendal,  for  the  purpose  of  affording  a  more  regular  supply  of 
water  to  the  mills  on  its  banks,  and  by  means  thereof  cleansing  the  stream  and  improving 
the  health  of  those  resident  on  its  banks,  the  occupants  of  mills  on  the  river  Kendal  were 
made  commissioners  for  making  reservoirs  ;  and  the  said  commissioners  were  authorized 
to  make  and  maintain  reser\oirs,  and  to  levy  a  water-rate  on  all  mills  using  the  water, 
for  the  purposes  of  defraying  the  expenses  of  the  act,  and  maintaining  the  reservoirs : 
and  it  was  held  that  the  commissioners  had  a  beneficial  occupation,  and  were  rateable 
in  respect  of  such  reserx'oirs.     In  the  case  of  The  Trustees  of  the  Birkenhead  Docks,  Ajyp., 
The  Overseers  of  Birkenhead,  Resp.,  2  Ellis  &  B.  148,  the  trustees  of  Birkenhead  Docks 
were  impowered  by  statute  to  take  lands  liy  purchase,  &c.,  to  construct  works,  to 
I'e-sell  or  lease  land  not  wanted,  to  impose,  within  a  certain  amount,  such  rates  for 
•\'essels  using  their  dock  as  they  might  think  proper,  and  to  vary  these  rates,  and  to 
lease  their  wharfs,  quays,  &c.     They  were  also  impowered  to  borrow  money  on  the 
security  of  the  rates.     All  sums  received  from  rates,  or  the  sale  or  rents  of  land,  were 
to  be  laid  out  by  them  in  defraying  the  costs  of  the  M-orks,  paying  officers  and  servants, 
carrying  the  act  into  execution,  and   paying  the  interest  and  principal  of  moneys 
borrowed.     It  was  held  that    they  were  rateable  to  the  poor  in   respect  of  their 
premises  :  for,  that,  assuming  that  the  purposes  to  which  all  the  sums  were  appropriated 
by  the  statute  were  public,  still  it  did  not  [135]  appear  that  the  rates  must  be  kept 
down  so  as  onh'  to  meet  such  appropriation  ;  and  therefore  it  could  not  be  considered 
that  the  legislature  had  ab.solutely  disposed  of  all  the  profits  to  purposes  other  than 
the  poor-rate,  or  that  the  poor-rate  might  not  properly  be  paid  before  ascertaining  the 
sum  which  would  be  wanted  for  such  other  purposes.     That  is  precisely  this  case.     In 
The  Qneen  v.  Temple,  2  Ellis  &  B.  1(J0,  lands  were  purchased  Ijy  the  commissioners  of 
the  treasury,  on  behalf  of  the  committee  of  counsel  on  education,  for  the  purpose  of 
establishing  a  normal  and  model  school,  and  were  conveyed  to  a  trustee  for  them. 
The  premises  were   occupied   as  a  normal  school.     A  piincipal  and   masters  were 
appointed,  who  resided  on  the  premises.     Part  of  the  lands  were  let ;  and  the  proceeds, 
together  with  annual  payments  from  the  scholars,  were  carried  to  the  general  funds 
of  the  school,  but  were  not  suflicicnt  to  defray  the  expenses ;  and  the  deficiency  was 
made  good  by  the  conmiittee  of  council  out  of  the  money  voted  by  parliament  for  the 
promotion  of  public  education.     It  was   held  that  the  premises  were  liable  to  the 
poor-rate,  as  there  was  a  beneficial  occupation  ;  and  that,  though  the  premises  were 

(a)  A  limited  number  of  the  public. 
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occupied  for  a  public  purpose,  and  the  expenses  were  defrayed  out  of  the  public 
revenue,  those  circumstances  did  not  aft'ord  a  ground  of  exemption.  So,  in  The  Mayor, 
Ac,  of  Liverpool  v.  The  Overseers  of  IVest  Derhij,  6  Ellis  &  B.  704,  the  corporation  of  Liver- 
pool were  held  to  be  rateable  in  respect  of  waterworks  held  by  them  in  the  township 
of  West  Derby,  although  by  a  local  act  they  were  so  to  regulate  the  charges  for  the 
water  supplied  to  theinhabitants  of  Liverpool  as  to  raise  no  more  money  than  the 
interest  of  the  money  l)orro\ved  by  them  for  the  works  and  the  expenses  of  manage- 
ment. The  Queen  v.  Churtmi,  28  Law  J.,  M.  C.  131,  and  The  [136]  'Jneen  v.  The  Trustees 
I  the  River  Lea,  19  J.  P.  319(a),  are  also  authorities  to  the  same  effect. 

.Sir  Fitzroy  Kelly,  in  reply.  It  certainly  is  ditiicult  to  distinguish  some  of  the 
cases  cited.  But  the  question,  it  is  submitted,  is  concluded  by  The  Kinr/  v.  'The 
Inhabitants  of  Liverpool,  7  B.  &  C.  61,  9  D.  &  K.  780,  which  has  been  often  recognized, 
and  never  overruled. 

Eki>E,  C.  J.  I  am  of  opinion  that  the  judgment  of  this  court  should  be  given  in 
accordance  with  the  decision  in  The  King  v.  The  Inluihitants  of  Liverpool,  7  B.  &  C.  61, 
!)  1).  &  K.  780,  where  the  same  question  in  eflect  on  the  same  statutes  was  the  subject 
I  if  adjudication.  At  the  same  time,  1  beg  to  I'eserve  to  myself  the  right  of  re-consider- 
ing the  point,  in  case  I  should  here-[137]-after  form  a  part  of  a  court  of  error  to  decide 
between  these  parties.  My  learned  Brethren  in  the  (Queen's  Bench  had  my  full  con- 
currence in  the  cases  cited  for  the  defendants.  In  these  cases,  the  questions  seem  to 
me  to  be, — first,  does  the  statute  prohibit  payment  of  poor-rates  where  it  makes  the 
property  subject  to  the  payment  of  all  charges  thereon  1  If  not,  then,  is  the  party 
rated  a  trustee  occupying  merely  for  the  public  benefit?  In  all  these  cases,  the 
question  which  was  mooted  in  Tlie  Queen  v.  Badcock,  6  (,).  B.  787, — what  is  the  public's  1 
-is  the  govei-ning  consideration.  Property  held  on  behalf  of  the  government  of  the 
country  for  the  purposes  of  administration,  is  clearly  held  for  the  public  benetit. 
Beyond  this,  no  clear  definition  of  holding  for  the  public  interest  has  been  given,  that 
1  have  found.  In  each  of  the  series  of  cases  I'clied  on  for  the  defendants,  the  effect  of 
the  decision  was,  that  the  claim  of  exemption  on  the  ground  of  public  interest  was  not 
sustained.  Thus,  the  millers  benefited  by  the  Kentmere  reservoir ;  the  inhabitants  of 
Huddcrstield,  or  of  Harrogate,  or  of  Manchester,  l)enefited  by  water-works  ;  and  the 
capitalists  investing  capital  in  merchandize  and  shipping  resorting  to  the  port  of 
Uirkenhcad  and  the  port  of  Tynemouth,  were  not  the  pulilic.  If  the  question  here  is 
narrowed  to  the  point,  whether  the  capitalists  thus  resorting  to  the  port  of  Liverpool 
for  commerce  are  the  public,  the  analogy  to  the  cases  cited  is  strong.  If  the  exemption 
continues,  these  capitalists  benefit.  If  the  liability  is  estiiblished,  these  capitalists  will 
probably  sustain  the  burthen,  as  they  would  have  to  pay  increased  charges  for  the  use 
of  the  port.  The  main  distinction  between  the  cases  decided  and  The  Liverpool  case 
thus  being  the  comparative  wealth  and  importance  of  the  town  of  Liverpool. 

I  have  wished  to  say  this  much,  that  I  may  not  a|)])ear  to  have  deserted  an  opinion 
which  I  repeatedly  [138]  expressed  in  concurrence  with  my  Brethren  with  whom  I 
had  the  satisfaction  to  act  in  another  court.  But,  as  a  court  here  of  co-oi'dinate  juiis- 
diction  with  the  court  of  t^ueen's  Bench,  I  give  my  judgment  upon  the  express  decision 

(a)  The  navigation  of  the  river  I^ea  viras,  by  the  7  G.  3,  c.  li.,  declared  fiee  for  all 
the  King's  subjects,  upon  the  payment  of  tolls,  and  the  management  was  vested  in 
trustees.  The  84th  section  directed  the  application  of  the  rates  and  duties  allowed  l)y 
the  act,  as  follows, — fiist,  to  defraying  the  expenses  of  the  act,— secondly,  to  the 
payment  of  compensation, — thirdly,  to  defraying  the  expen.ses  of  construction,  the 
Ijcrformance  of  contracts,  and  the  carrying  the  act  into  execution,  "and  to  no  other 
use  or  purpose  whatsoever."  The  101th  section  exempted  the  latos  and  duties  from 
the  payment  of  any  taxes,  rates,  assessments,  or  imjMsitions  whatsoever.  Tiie  13  & 
14  \'ict.  c.  cix.,  gave  fresh  powers  to  the  trustees  for  inqiroving  the  navigation  by 
making  new  cuts,  and  for  selling  surplus  water,  an<l  authorized  tiio  trustees  to  a|)ply 
the  moneys  to  the  purpose  spocilierl  in  the  former  act,  "or  to  any  othei-  purposes 
which  the  trustees  might  by  law  bo  authorized  to  carry  into  effect,"  and  expressly 
repealed  the  104th  section  of  the  former  act,  all  pi'ovisions  of  which  it  confirmed, 
except  so  far  as  they  were  inconsistent  with  that  act.  It  was  hold,  that  without  the 
104th  section  of  the  7  G.  3,  there  was  no  ground  of  exemption  from  poor-rate  to  be 
found  in  the  statutes  governing  the  trust,  and  that  since  the  13  it  14  Vict,  that 
ground  of  exemption  had  ceased. 
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ill  the  case  of  The  King  v.  The  InJiahitants  of  Liverpool,  7  B.  &  C.  61,  9  I).  &  K.  780, — 
reserving  to  myself  the  right  hereafter  as  above  expressed. 

Williams,  J.  I  am  entirely  of  the  .same  opinion.  I  think  we  are  bound  by  the 
decision  of  the  court  of  Queen's  Bench  in  The  King  v.  The  Inhabitants  of  Liverpool, 
7  B.  &  C.  61,  9  D.  &  R.  780.  Mr.  Bovill  has  certainly  called  our  attention  to  several 
recent  decisions  of  the  court  of  Queen's  Bench  which  are,  I  admit,  inconsistent  with 
the  principle  on  which  that  case  was  decided,  especially  The  Birkenhead  case  (a),  TJie 
River  Lea  case  {b),  and  the  case  of  The  Northumberland  Docks  (c).  In  these  recent  cases, 
the  ratio  decidendi  in  The  Kitig  v.  The  Inhabitants  of  Liverpool  is  regarded  as  founded 
on  a  supposed  statutory  prohibition  to  apply  any  part  of  the  surplus  of  the  dock's 
receipts  to  the  poor-rates,  because  such  surplus  was  entirely  devoted  to  certain  other 
prescribed  purposes  :  and  its  authority  is  treated  as  if  applicable  only  to  cases  where 
there  is  such  a  statutory  exemption.  But,  looking  at  the  report  of  the  case  in  7  B.  & 
C.  61,  the  ground  on  which  the  ease  was  decided  manifestly  was,  that  there  was  no 
person  who  had  a  beneficial  occupation  of  the  docks.  This  is  plain,  not  only  from 
Lord  Tenterden's  language  to  that  effect,  but  also  from  his  refei'iing  to  the  case  of 
The  King  v.  li'ooihvard,  5  T  K.  79,  as  an  analogous  decision,  in  which  case  it  had  been 
holden  that  a  Quaker's  [139]  meeting-house,  if  the  pews  were  not  let,  was  not  rate- 
able. So,  Bayley,  J.,  in  delivering  the  judgment  in  The  King  \.  The  Trustees  of  the 
River  Weaver  Navigation,  7  B.  &  C.  70  (c),  9  D.  &  R.  788,  which  was  pronounced 
immediately  after  judgment  had  been  given  in  The  King  v.  The  Inhabitants  of  Liverpool, 
says  that  the  principle  of  the  latter  decision  was  applicable,  because  the  surplus  tolls 
of  the  navigation  were  to  be  applied  to  the  repairing  and  maintaining  of  bridges  and 
highways,  which  were  public  purposes  ;  and,  as  no  part  of  the  moneys  received  could 
be  applied  to  private  purposes,  those  moneys  were  not  rateable  in  the  hands  of  the 
trustees.  A  long  series  of  subsequent  fully  considered  cases  has  recognized  the  case 
of  The  King  v.  The  Inhabitants  of  Liverpool,  and  recognized  it  as  decided  on  that 
ground  ;  especially  the  case  of  The  Queen  v.  Badcock,  6  Q.  B.  787,  which  was  cited  in 
the  argument,  and  The  King  v.  The  Inhatiitants  of  Sf.  Gemr/e's,  Southwark,  10  Q.  B.  864, 
which,  1  believe,  was  not  cited.  There,  Lord  Denman,  in  delivering  the  considered 
judgment  of  the  court,  says  :  "  It  has  been  settled  by  several  cases  that  the  possessors 
or  occupiers  as  trustees  of  property  otherwise  rateable,  the  profits  of  which  they  are 
bound  by  act  of  parliament  to  apply  to  public  or  charitable  pui-poses,  were  not  rate- 
able to  the  poor  in  respect  of  such  purposes  : "  and  then  he  cites  the  cases  of  The  King 
V.  The  Commissioners  of  Salter's  Load  Sluice,  The  King  v.  The  Inhahitants  of  Liverpool, 
and  The  King  v.  The  Trustees  of  the  River  IVeaver  Navigation.  The  same  recognition  of 
Tlie  King  v.  The  Inhabitants  of  Liverpool,  and  of  the  distinction  which  is  established 
between  a  beneficial  occupation  and  a  non-beneficial  one,  by  reason  of  the  property 
being  applicable  to  public  purposes  exclusively,  was  continued  down  to  the  case  of 
Tlie  Queen  v.  Harrogate,  15  Q.  B.  1012,  whei-e  the  same  question,  as  to  what  properly 
constituted  a  [140]  public  purpose,  so  as  to  be  within  the  principle  of  the  exemption, 
which  had  been  fully  discussed  in  The  Queen  v.  Badcock,  was  again  considered  by  Lord 
Campljcll  and  the  other  judges  of  the  court  of  Queen's  Bench,  and  treated  as  the 
established  test  of  liability  to  the  rate.  And  Lord  Campbell,  though  he  deplores  the 
exemption  on  such  a  ground,  adds  :  "  The  law,  indeed,  is  so  settled  ;  but  I  would  not 
extend  it."  Again,  the  legislature  itself,  as  it  seems  to  me,  has  likewise  clearly 
recognized  the  law  as  settled  by  The  King  v.  17ie  Inhahitants  of  Liverpool,  and  as 
settled  on  the  ground  that  the  occupation  of  the  trustees  is  not  a  beneficial  one.  The 
statute  4  &  5  Vict.  c.  xxx.,  after  authoi'izing  the  erection  of  certain  warehouses  by 
the  trustees  of  the  Liverpool  Docks,  enacts,  by  s.  71,  that  "the  occupancy  by  the 
trustees  of  all  or  any  of  the  warehouses  to  be  erected  under  the  provisions  of  this  act, 
shall  be  subject  to  the  payment  of  all  parochial  and  all  other  local  rates,  Ac,  in  like 
manner  as  the  same  are  or  would  be  payable  in  respect  of  warehouses  the  occupancy 
of  which  is  beneficial."  Similar  clauses  are  to  be  found  in  the  statutes  11  &  12  Vict, 
c.  x.,  and  20  &  21  Vict.  c.  clxii.  Now,  these  enactments  appear  to  me  to  amount  to 
a  declaration  by  the  legislature,  that,  but  for  the  special  provisions  they  contain,  the 

(a)  The  Birkenhead  Docks   Company,   App.,    The    Overseers    of  Birkenhead,   Resp., 
2  Ellis  &  B.  148. 

{li)  The  King  v.  The  Trustees  of  the  River  Lea,  19  J.  P.  310. 
(f)  The  Kim/  v.  Churton,  28  Law  J.,  M.  C.  131. 
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occiipiitioii  of  these  new  warehouses,  like  that  of  the  rest  of  the  ]>ioperty  occupier!  liy 
the  trustees,  would  not  be  beneticial,  so  as  to  be  subject  to  rates.  In  other  words, 
the  legislature  consider  the  hnv  as  laid  down  in  The  King  v.  The  Inhahitants  of  Liverpool 
as  settled,  and  consequently  that  the  occupation  of  the  warehouses  would  not  be 
beneficial,  and  so  not  liable  to  be  rated  unless  it  were  otherwise  provided  ;  and  then 
proceed  to  enact  that  the  occupation  of  them  shall  be  subject  to  the  payment  of  the 
rates  as  they  would  be  payable  in  respect  of  warehouses  the  occupation  of  which  is 
ben'efici.il, — [141]  assuming,  therefore,  that  the  occupation  of  the  warehouses  will  not 
be  ill  fact  beneficial,  but  suljjecting  them  to  rates  as  if  it  were  so. 

IIow,  then,  can  we,  sitting  here  as  a  court  of  co-ordinate  jurisdiction,  decline  to  be 
bound  l)y  the  authority  of  a  case  which  for  so  many  years  has  been  regarded  liy  the 
Bench  as  well  as  the  Bar  as  a  leading  case  on  the  subject  of  rating ;  which  has  always 
been  distinguished,  and  never  impugned  in  argument ;  which  no  one,  before  to-day, 
has  ever  ventured  to  say  ought  to  be  overruled  ;  and  w-hich,  moreover,  the  legislature 
have  adopted  as  the  basis  of  enactments  in  three  acts  of  parliament. 

For  these  rea.sons,  I  am  of  opinion  thatoui-  judgment  ought  to  be  for  the  plaintiff's. 

Byi.es,  J.  I  also  am  of  opinion  that  our  judgment  must  be  for  the  plaintiflfs.  1 
found  my  opinion  upon  the  applicability  of  the  case  of  The  King  v.  The  Inhabilants  of 
Lin  rj>ooI.  Indeed,  applicability  is  hardly  the  proper  woi'd  to  use.  This  very  question, 
with  the  acts  of  parliament  exactly  as  Mr.  Bovill  now  contends  that  they  are,  pre- 
sented itself  to  the  minds  of  the  court  of  t^)ueen's  Hench  in  1827  ;  and  they  decided 
that  this  property  was  not  ratealile.  I  say  "exactly  as  they  are,"  because,  although 
it  has  been  pointed  out, — and  it  is  as  well  to  recall  attention  to  the  fact, — that,  sup- 
posing Mr.  Bovill  is  right  in  his  contention  that  the  statute  of  the  8  Anne,  c.  12,  s.  9, 
is  no  longer  in  existence.  Lord  Tenterden,  for  some  reason  or  other  which  is  not  very 
apparent,  construed  these  acts  of  parliament  without  reference  to  that  act ;  for,  he 
says  that  the  statutes  which  he  was  considering  did  not  contain  the  words  "  to  the 
purposes  of  the  act,  and  to  and  for  no  other  use  or  purpose  whatsoever."  The 
statutes,  therefore,  presented  themselves,  that  is,  the  earlier  statutes,  to  [142]  the 
mind  of  the  ti»ucen's  Bench  in  1827  precisely  as  ]\Ir.  Bovill  now  says  they  are.  That 
is  a  decision  on  the  very  point,  and  between  the  very  parties  now  before  the  court, 
that  these  docks  are  not  rateable.  I  admit  that  Mr.  Bovill  has  been  more  successful 
in  contending  that  the  case  of  I'lie  Birkenhead  Docks,  followed  as  it  has  been  by  the 
two  cases  of  The  Xewciistle  fJocks  and  The  lliver  Lea,  is  with  ditiiculty  distinguishable 
from  the  case  of  The  King  x.  The  Inhabitants  of  LiverpooL  But  the  court,  in  giving 
judgment  in  the  case  of  The  hirkenliead  I)ock>',  expressly  refrained  from  overruling 
that  prior  ca.se.  On  the  contrary,  they  treat  it  as  a  subsisting  authority.  How  is  it 
possible  for  us,  therefore,  with  the  respect  which  should  be  always  due  from  one  court 
of  co-ordinate  jurisdiction  to  another,  to  i-efuse  to  recognise  the  existing  authority  of 
The  King  v.  The  Inhalntants  of  Liverpool,  which  the  court  of  Queen's  Bench  did  at  the 
time  when  they  were  deciding  The  Birkenhead  Docks  case,  which  the  learned  counsel  for 
the  defendants  says  is  irreconcilcable  with  that  prior  case. 

But,  .ilthuugh  it  is  more  easy  to  point  out  slight  (liH'crcnccs  than  to  distinguish 
these  cases  on  any  .solid  and  substantial  ground  of  distinction,  it  must  not  be  a.ssumed 
that  the  acts  of  pailiament  are  the  same.  It  is  imi)ossil>lc  to  read  the  acts  of  ])arlia- 
ment  to  which  my  Brother'  Williams  has  called  attention,  without  seeing  clearly  that 
it  was  a  matter  of  bargain  between  the  parish  and  the  docks,  that  the  rateability  of 
the  new  warehou.ses  should  be  created,  but  that  the  absence  of  rateability  on  the  lest 
of  the  property  sh  uld  be  preserved.  Their  bargain,  it  is  true,  can  make  no  diileience 
in  the  law  ;  but  then  that  bargain  is  incorporated  in  three  acts  of  ])arliament,  which 
seem  to  me  to  imply,  almost  as  clearly  as  if  they  had  expressed  it,  that  the  rule  laid 
down  in  the  case  of  The  King  v.  Tlie  [143]  Iiiltalntants  of  Liverpool,  whether  applicable 
to  other  cases  or  not,  shall  at  all  events  govern  the  rateability  of  these  docks.  If, 
therefore,  we  were  at  liberty  to  do  what  the  er]urt  of  t^)ueen's  Bench  did  not  venture 
to  do,  it  seems  to  nic  that  we  are  entirely  ])reclii(led  by  the  subsequent  acts  of 
pailiament. 

I  do  not  wish  to  preclude  myself  fi-om  forming  aiiy  other  oi)inion,  if,  on  further 
consideration  in  another'  ])lace,  I  should  be  called  upon  to  give  it.  But,  at  present, 
it  seems  to  me  that  the  acts  of  parliament  ai-e  not  the  same,  but  that  they  dill'ei',  and 
differ  in  a  way  unfavourable  to  the  defendants.  I  cannot  help,  however-,  .saying,  and 
I  thi)ik  that  \  am  bound  to  say,  that  I  think  the  case  of  The  King  v.  The  Ijiliabitani.i  of 
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Liverpool  was  rightly  decided  :  and  that,  when  the  case  comes  to  he  discussed  in  a 
court  of  error,  it  is  possible  that  that  decision  may  be  arrived  at. 

Now,  all  these  decisions  proceed  on  the  statute  of  the  43  Eliz.  What  does  the 
43  Eliz.  do  ?  It  delegates  to  the  new  overseers  of  the  poor,  then  first  created,  a 
power  of  taxation.  Now,  whom  arc  they  to  tax?  They  are  to  tax  the  inhabitants 
and  the  occupiers  in  the  parish,  according  to  their  ability.  Such  are  the  woi'ds  of 
the  statute,  "according  to  ability.''  Did  the  legislature  intend  to  delegate  to  the 
overseers  the  privilege  of  parliament  to  ta.x  the  public?  I  say  nothing  of  the  exemp- 
tion of  Crown  lands  from  taxation,  or  even  of  the  exemption  of  those  lands  which  are 
temporarily  severed  from  the  Crown,  and  under  the  administration  of  the  Woods  and 
Forests.  It  may  be  that  they  stand  on  another  footing :  they  ai'e  Crown  property  ; 
and  the  Crown  is  not  bound  by  a  statute  unless  it  is  named  therein.  But  public 
lands,  public  buildings,  the  extenssive  lands  of  the  Bedford  Level,  lands  or  buildings 
which  are  for  the  benefit  of  a  borough, — have  all  been  held  exempt  from  rateability. 

[144]  Now,  in  this  case,  as  in  a  thousand  others,  it  may  be  very  ea.sy  to  say, 
property  of  this  nature  is  clearly  not  liable  to  taxation,  property  of  another  nature  is 
liable  to  taxation  :  but  very  difficult  to  lay  down  a  precise  rule  as  to  other  cases 
which  fall  near  to  the  dividing  line.  On  the  other  hand,  if  there  be  a  plurality  of 
individuals,  even  members  of  a  neighbouring  parish,  they  are  individuals;  and,  if 
trustees  hold  for  them,  they  are  rateable  in  the  name  of  their  trustees.  On  the  other 
hand,  it  seems  to  me  that  if  the  occupier  is  agent  or  trustee  for  a  body  who  are  the 
general  public,  then,  according  to  the  decisions,  and  upon  the  true  construction  of  the 
statute  of  Elizabeth,  the  property  is  not  rateable ;  and  that  is  consistent  with  the  first 
and  leading  case  on  the  subject, — I  mean  the  case  of  The  King  v.  The  Commissioners  of 
Salter's  Load  Sluice,  4  T.  R.  730, — and  all  the  cases  down  to  the  case  of  The  llirkenhmd 
Docks,  2  Ellis  &  B.  148,  as  far  as  I  am  aware. 

Then,  that  brings  the  question  to  this  narrow  point, — is  this  a  public  purpose? 
Mr.  Bovill  .says  it  is  not,  because  it  is  only  a  portion  of  the  public  who  use  it,  viz. 
capitixlists  who  invest  money  in  ships.  It  might  equally  be  said  of  a  public  highway 
for  carriages,  that  that  is  for  the  use  of  that  branch  of  the  public  only  who  invest 
their  property  in  carts  and  waggons.  In  one  case  as  well  as  the  other,  all  ha\e  a 
right  to  use  it.  And,  if  a  great  public  harbour  like  this,  open  for  all  the  public,  is  to 
be  rated,  I  do  not  see  how  we  can  avoid  going  on  and  saying  that  the  occupier  of  the 
soil,  over  which  there  is  the  easement  of  a  public  highwa}^  is  also  rateable  for  the 
value  of  the  benefit  which  the  public  receive.  The  distinction  between  the  two  is 
this, — but  it  is  no  distinction  in  principle, — the  frequenters  of  this  great  public  harbour 
pa}'  a  compensation  for  the  use  of  it.  Put  the  case  of  a  turnpike-road  ;  [145]  there, 
the  public  pay  a  toll  for  the  use  of  the  road.  There  is,  indeed,  now  an  act  of  parlia- 
ment specially  exempting  the  tolls  of  a  turnpike-road  ;  but  that  was  intended  to  meet 
the  case  of  mortgagees  in  possession.  It  had  been  decided  long  before  that  the  soil 
of  a  public  turnpike-road  is  not  rateable,  on  the  ground  that  it  belongs  to  the  public. 
Now,  I  cannot  conceive  any  difference,  in  principle,  I  must  admit,  between  the  case  of 
a  public  harbour,  where  any  man  may  enter  with  his  ship  and  pay  a  compensation 
towards  the  sustentation  of  the  harbour,  and  the  case  of  a  public  road,  where  any  man 
may  enter  with  his  vehicle  and  pay  his  contribution  towards  the  support  of  the  road. 

Upon  these  grounds,  I  am  bound  to  say  that  it  seems  to  me  that  the  case  of  Tlie 
King  V.  The  Inhahitants  of  Liverpool  was  rightly  decided.  At  the  same  time,  I  place 
my  judgment,  as  I  said  before,  on  the  incompetency  of  this  coui't  to  review  a  solemn 
decision  of  the  couit  of  Queen's  Bench,  recognized  by  them  when  they  had  all  the 
opposite  considerations  before  their  eyes ;  especially  when  I  see  several  acts  of 
parliament  which  in  this  particular  case  have  treated  that  as  being  law,  whatever  it 
may  do  in  other  cases,  which  is  to  conclude  all  questions  arising  between  the  parishes 
of  Liveipool  and  the  docks  in  that  borough. 

Judgment  for  the  plaintiffs. 
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[146]    In  the  Matter  of  an   Akbitration   isetween  the  Dvke  of  Beaufort 
AND  the  Swansea  Harboik  Trustees.     Jan.  20tb,  1S60. 

[S.  C.  29  L.  J.  C.  P.  241  ;  6  Jur.  X.  S.  979.     Referrerl  to,  /.'.  v.  Metropolitan  liailway 

Company,  1883,  48  L.  T.  369.] 

Lands  of  the  Duke  of  Beaufort  being  required  by  the  Swansea  Harbour  tru.stees,  the 
latter  gave  notice  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  &.  9  Vict, 
e.  18),  and  the  matter  was  referred  to  arbitrators,  or  an  umpire,  who  were  to 
determine  "  what  consideration  or  sum  or  sums  of  money  should  be  paid  by  the 
trustees  for  the  purchase  by  them  in  fee-simple  of  the  lands,  and  what  other,  if 
an}',  sum  or  sums  of  money  should  be  paid  by  the  trustees  as  or  by  way  of  com- 
pensation for  or  in  respect  of  the  damage  or  injury  (if  any)  to  be  sustained  by  the 
Duke  l)y  reason  of  the  severing  of  the  lands  from  other  lands  of  the  Duke,"  &c. — 
The  arbitrators  and  umpire  sat  together  and  heard  e\idence  on  both  sides,  includ- 
ing evidence  that  the  Duke  wouhi  sustain  damage  by  reason  of  the  severance  of 
bis  lands,  and  by  their  being  otherwise  injuriously  aHected  :  and  ultimately  the 
umpire,  by  his  award,  reciting  the  sul)mission.  awarded  as  follows, — "  Having  iicard 
the  parties,  and  having  weighed  and  considered  the  evidence  and  matters  so  referred 
to  me  as  aforesaid,  I  do  hereby  award,  Ac,  that  the  sum  of  56271.  is  the  consideia- 
tion  money  or  value,  and  shall  be  paid  by  the  trustees  for  the  purchase  by  them  in 
fee-simple  of  the  said  lands,"  &c. : — Held,  that  the  award  was  good  ;  for,  that  the 
silence  of  the  umpire  on  the  subject  suflicienth-  negatived  the  claim  for  severance 
damage. 

The  Swansea  Hai'bour  trustees  requiring  certain  land  belonging  to  the  Duke  of 
Beaufort  for  the  improvement  of  their  harljour  and  works,  gave  him  the  proper  notice 
of  their  intention  to  take  it  and  to  have  the  amount  of  purchase-money  and  compen.sa- 
tion  assessed  by  a  jury,  oflering  at  the  .same  time  a  sum  of  35001.,  to  include  both 
purchase-money  and  compensation  for  severance  damage.  The  Duke,  however, 
declined  to  accept  that  ofl'er,  but  claimed  70461.  5s.  for  the  pmchase-money,  and 
14241.  for  severance  damage,  and  gave  the  trustees  notice  of  his  desire  to  have  his 
claim  settled  by  arbitration  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  k  9 
Vict.  c.  18).  The  parties  not  agreeing  as  to  the  appointment  of  a  single  arbitrator, 
each  named  one,  and  the  two  arbitratoi-s  were  by  their  award,  if  they  could  agree, 
to  "  determine  what  consideration  or  other  sum  or  sums  of  money  was  or  were  the 
value,  and  should  lie  ])aid  by  the  .said  Swansea  Harbour  trustees  for  the  absolute 
purchase  by  them  in  fee-simple  in  possession  of  the  .saiil  lands  and  hereditaments 
desci-ibed  oi'  referi'cd  to  in  the  .schedule  thei'eunder  written,  and  what  other  (if  any) 
sum  or  sums  of  money  should  be  paifl  by  the  said  trustees  as  or  by  way  of  compen.sa- 
tion  for  or  in  respect  of  the  damage  or  injury  (if  any)  to  be  sustained  by  the  said 
Duke  of  Beaufort  by  reason  of  the  severing  of  the  [147]  .'<ame  lands  an<l  heredita- 
ments from  the  other  lands  of  the  said  Duke  of  Bcavifort,  or  otherwise  injuriously 
affecting  such  other  lands  by  the  exercise  of  the  powers  of  the  Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  18),  or  the  Swansea  Harbour  Act,  1857  (20  &  21 
Vict.  c.  cxlii.),  or  any  act  incorporated  therewith." 

The  two  arbitrators  bcfoic  proceeding  appointed  an  lunpirc  pursuant  to  the  pi'O- 
visions  of  the  Lands  Clauses  Consolidation  Act,  I.S45;  and  tlio  three  sat  together  and 
heard  the  evidence  on  both  sides,  including  evidence  on  belialf  of  the  Duke  shewing 
the  damage  he  would  sustain  by  i-cason  of  the  severance  of  his  lands,  and  by  their 
being  otherwise  injuriously  afi'ccted  by  the  proposed  works. 

The  umi)ire  ultimately  made  his  award,  which,  after  reciting  the  submission  and 
his  a])pointnK'nt,  and  that  the  arbitrators  did  not  agree  as  to  the  matters  icfei-red, 
and  that  the  same  had  accordingly  been  rcfcired  to  him  as  umpire,  was  as  follows: — 

"Know  ye,  that  L  'L  C,  having  taken  ujion  myself  the  charge  and  buithen  of  the 
said  umpiiage,  and  having  viewed  the  premises  and  heard  the  parties,  and  having 
weighed  and  considered  the  evidence  and  matters  so  referred  to  mo  as  aforesaid,  do 
hereby  awaid,  settle,  and  determine  that  the  sum  of  5G271.  is  the  consideration  money 
or  value,  and  shall  I)e  paid  by  the  Swansea  Harbour  trustees  for  the  ab.solutc  puichaso 
by  them  in  fee-simple  in  possession  of  the  .said  lands  and  hereditaments  described  or 
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referred  to  in  the  schedule  to  the  said  recited  appointment  of  the  STth  day  of  June, 
1859." 

Grove,  Q.  C,  in  Michaehnas  Term  last,  obtained  a  rule  nisi  to  set  aside  this  award, 
on  the  ground  that  it  was  not  iinal,  and  did  not  determine  all  the  matters  in  diffeience 
between  the  parties. 

[148]  Bovill,  Q.  C,  and  Phipson,  now  shewed  cause,  upon  affidavits  (amongst 
others)  of  the  umpire,  in  which  he  deposed,  that  the  sum  of  56271.  was  fixed  and 
awarded  as  the  sum  to  be  paid  by  the  Swansea  Harbour  trustees  to  the  Duke  solely 
and  exclusively  for  the  absolute  purchase  in  fee-simple  in  possession  of  the  lands  and 
hereditaments  mentioned  to  be  required  by  the  trustees  ;  that  he  (the  umpire)  was 
of  opinion,  and  in  fact  determined,  that  the  Duke  of  Beaufort  had  not  sustained  any 
damage  or  injury  by  reason  of  the  severing  of  the  same  lands  and  hereditaments  from 
the  other  lands  of  the  Duke,  or  otherwise  injuriously  affecting  such  other  lands  by 
the  e.xercise  of  the  powers  of  the  Lands  Clauses  Consolidation  Act,  LS-15,  or  the 
Swansea  Harbour  Act,  1857,  or  any  act  incorporated  therewith  ;  that,  upon  the 
evidence  adduced  before  him,  no  sum  of  money  whatever  was  in  his  judgment  pay- 
al)le  by  the  tnistees  to  the  Duke  in  respect  of  any  such  alleged  damage,  but  by  an 
inadvertence  in  drawing  up  the  award  his  finding  and  determination  in  that  respect 
was  omitted  to  be  stated  therein  ;  and  that,  to  the  best  of  his  judgment  and  belief,  the 
sum  which  he  had  awarded  to  the  Duke  of  Beaufort  in  and  by  the  award  was  a  full 
and  adequate  compensation  for  all  claims  of  the  Duke  in  respect  of  the  taking  of  his 
land  by  the  trustees,  and  the  exercise  by  them  of  the  powers  of  their  special  act  or 
the  acts  incorporated  therewith. 

The  arbitrator  has  sufficiently  disposed  of  the  whole  matter  referred  to  him. 
After  a  recital  of  the  submission,  he  proceeds  to  make  his  award  thus, — "having 
weighed  and  considered  the  evidence  and  matters  so  referred  to  me  as  aforesaid,  I  do 
hereby  award,  settle,  and  determine  that  the  sum  of  56271.  is  the  consideration 
money  or  value,  and  shall  be  paid  by  the  Swansea  Harbour  trustees  for  the  absolute 
purchase  by  them  in  fee-simple  in  possession  of  the  said  lands,"  &c.  [149]  The  award 
is  not  rendered  invalid  by  the  silence  of  the  arbitrator  as  to  one  of  the  matters 
referred.  In  1  Wms.  Saund.  33  a.,  u.  (h),  it  is  said  that  the  opinion  of  the  court  in 
the  principal  case  {Birks  v.  Trippelt,  2  Saund.  32)  "  was  recognized  and  acted  upon 
in  JFIiarton  v.  King,  2  B.  &  Ad.  528,  as  an  authority  to  shew  that,  by  an  award  of 
general  releases,  the  arbitrator  must  be  deemed  to  have  taken  into  consideration 
matters  in  difference  submitted  and  made  kno^vn  to  him,  although  not  mentioned 
specifically  in  his  award.  And  it  should  seem,  that,  even  where  there  is  no  award  of 
general  releases,  the  silence  of  the  award  as  to  some  of  the  matters  submitted  and 
brought  before  the  arbitrator  does  not  per  se  prevent  it  from  being  a  sufficient  exercise 
of  the  authority  vested  in  him  by  the  submission.  An  award  is  good,  notwithstand- 
ing the  arbitrator  has  not  made  a  distinct  adjudication  on  each  or  any  of  the  several 
distinct  matters  submitted  to  him,  provided  it  does  not  appear  that  he  has  excluded 
any:  Chwj  v.  Gwennap,  1  B.  &  Aid.  106;  Hayllar  v.  Ellis,  6  Bingh.  225,  3  M.  &  P. 
553 ;  In  re  G-illon,  3  B.  &  Ad.  493  ;  Day  v.  Bonnin,  3  N.  C.  219,  3  Scott,  597 ;  In  re 
Brown,  9  Ad.  &  E.  522,  1  P.  &  D.  391  ;  Dmn  v.  JVarlters,  9  M.  &  W.  293  ;  Wyatl 
V.  Curnell,  1  Dowl  N.  S.  327 ;  Veale  v.  tVarner,  1  Wms.  Saund.  327,  n.  (2)."  the 
point  came  under  discussion  in  the  Exchequer  Chamber  in  a  case  of  Harrison  v.  Cresivick, 
13  C.  B.  399.  There,  a  cause  and  all  matters  in  difference  between  the  parties  were 
referred  to  a  barrister.  A  ci'oss-claim  was  urged  on  the  part  of  the  defendant  before 
the  arbitrator.  The  arbitrator,  professing  to  make  his  award  "  of  and  concerning  the 
said  several  premises  so  referred  as  aforesaid,"  after  disposing  of  all  the  issues  in 
favour  of  the  plaintift',  directed  the  defendant  to  pay  a  gross  sum  to  the  plaintiff, 
apportioned  the  costs  of  the  reference  and  award,  and,  on  [150]  payment  thereof, 
directed  that  the  plaintiff  should  execute  and  deliver  to  the  defendant  a  general 
release ;  but  nothing  was  said  in  respect  of  the  cross-claim  :  and  it  was  held  that  the 
award  was  nevertheless  final ;  for,  that  it  must  be  intended  from  the  silence  of  the 
arbitrator  upon  the  subject  that  he  had  negatived  the  cross-claim.  In  the  course  of 
the  argument,  Parke,  B.,  says  that,  "unless  the  contrary  appears,  the  court  will 
presume  that  the  award  finally  disposes  of  all  the  matters  in  difference : "  and 
Alderson,  B.,  says, — "  Where,  from  its  nature,  a  claim  is  such  as  to  require  an  affirma- 
tive decision  to  give  it,  silence  will  not  do  so :  but,  where  the  claim  is  such  as  to 
require  only  a  negative  decision,  is  not  the  omission  to  say  anything  about   it   a 
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decision  ag.-iiiist  the  claim?"  And,  in  delivering  judgment,  Parke,  B.,  says:  "The 
rule  is  this, — where  there  is  a  further  claim  made  by  the  plaintiff,  or  a  cross-demand 
set  up  h\'  the  defendant,  and  the  awaixl,  professing  to  be  made  of  and  concerning  the 
matters  referred,  is  silent  respecting  such  further  claim  or  cross-demand,  the  award 
amounts  to  an  adjudication  that  the  plaintiff  has  no  such  farther  claim,  or  that  the 
defendant's  cross-claim  is  untenable  :  but,  where  the  matter  so  set  up  from  its  nature 
requires  to  be  speeitically  adjudicated  upon,  mere  silence  will  not  do."  In  the  case 
of  BnuklMio  and  the  East  and  West  Iwlia  Docks  and  Birminghaiii  Junction  Fuiilway 
Company,  12  Q.  B.  -562,  it  was  held  to  be  no  objection,  under  the  63rd  section  of  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Viet.  c.  IS),  to  the  award  of  an  umpire 
made  under  s.  28,  that  the  price  of  the  land  and  the  compensation  for  damage  by 
severance,  though  each  is  expressly  claimed,  are  assessed  in  a  gross  sum.  [Williams,  J. 
The  object  of  the  reference  is,  to  fix  the  amount  of  the  purchase-money.  How  would 
the  sum  be  stated  in  the  conve^'ance  1]  The  gross  amount  would  be  stated  as  the 
purchase-money:  see  the  form  [151]  Schedule  (A.).  The  49th  section  enacts  that, 
"where  such  inquiry," — that  is,  where  a  jury  is  impanelled, — "shall  relate  to  the 
value  of  lands  to  l)e  purchased,  and  also  to  compensation  claimed  for  injury  done  or 
to  1)6  done  to  the  lands  held  therewith,  the  jury  shall  deliver  their  verdict  separately 
for  the  sum  of  money  to  be  paid  for  the  purchase  of  the  lands  required  for  the  works, 
Ac,  and  for  the  sum  of  money  to  be  paid  by  way  of  compensation  for  the  damage, 
if  an\%  to  be  sustained  by  the  owner  of  the  lands  hy  reason  of  the  severing  of  the 
lands  tiiken  from  the  other  lands  of  such  owner,  or  otherwise  injuriously  affecting  such 
lands  hy  the  exercise  of  the  powers  of  this  or  the  special  act,  or  any  act  incorporated 
therewith."  But  the  language  of  the  63rd  section  is  different.  It  enacts  that,  "in 
estim.ating  the  purchase-money  or  compensation  to  be  paid  by  the  promoters  of  the 
undertaking  in  any  of  the  cases  afore.said,  regard  shall  be  had  by  the  justices, 
arl)iti-ators,  or  surveyors,  as  the  case  may  be,  not  onl}-  to  the  value  of  the  land  to  be 
purchased  or  taken  by  the  promoters  of  the  undertaking,  but  also  to  the  damages, 
if  any,  to  he  sustained  by  the  owner  of  the  lands  by  reason  of  the  severing  of  the 
lauds  t;iken  from  the  other  lands  of  such  owner,  or  otherwise  injuriously  affecting 
such  other  lands  by  the  exercise  of  the  powers  of  this  or  the  special  act,  or  any  act 
incorporated  therewith."  There  is  nothing  upon  the  face  of  this  award  to  shew  that 
the  arbitiator  has  not  properly  performed  his  duty. 

Gi'ove,  Q.  C,  and  Cx.  Somerset,  in  support  of  the  rule.  Where  the  arbitrator 
awards  payment  of  a  balance  by  the  one  party  to  the  other,  he  may  be  assumed  to 
have  taken  into  his  consideration  conflicting  claims.  But  no  case  can  be  found  in 
which  the  award  has  been  held  good  where  an  arbitrator,  having  several  matters 
re-[152]-forrcd  to  him,  expressly  makes  his  award  of  and  concerning  one  of  those 
matters,  and  omits  all  mention  of  the  others.  Here,  the  umpire  has  in  terms  conhned 
his  award  to  one  of  the  matter's  referred  ;  for,  he  ex|)ressly  awards  and  detoi-niines 
"that  the  sum  of  .56271.  is  the  consideration  money  or'  value,  and  shall  he  paid  by  the 
Swansea  llarboiu-  trustees,  for  the  absolute  pur-chase  by  them  \n  fee-simple  in  po.sses- 
siorr  of  the  .said  lands  arrd  hereditamerrts."  [Eric,  C.  J.  Thcr-e  is  no  duty  cast  uporr 
the  arbitrators  by  the  statute  to  distinguish  between  the  amourrt  of  pur'chase-money 
and  the  sum  awarded  for  damage  by  .severance.  Irr  the  conversance,  it  seems,  the 
consideration  expressed  would  be  the  whole  sum  the  comparry  is  to  pay.]  In  Doe  d. 
Madldn.t  v.  Ilomm;  8  Ad.  &  E.  235,  3  N.  &  P.  344,  where  an  arbitrator  to  whom 
all  matters  irr  difference  in  an  ejectment  cause  were  i-eferr-ed,  awar-ded  "of  ami  corr- 
ccrrrirrg  the  nratter-s  r-eferr-ed  "  that  the  plairrtiff  was  entitled  to  the  possessiorr  "of 
a  certairr  part  of  the  lands  soirght  to  be  recovered,"  which  he  set  oirt  l)y  boundaries, 
arrd  corrcbrdcd  his  award  withoirt  arry  further  adjudicatiorr, — it  was  held  bad,  for  wairt 
of  any  decision  as  to  the  r-esidire.  That  case  was  acted  uporr  in  Due  d.  SlaiiuKj  v. 
Ilillrn,  2  Dowl.  N.  S.  694.  Irr  Uandall  v.  Haw/nil,  7  East,  .SI,  rrporr  a  r-efer'crrcc  of  all 
actions,  contr'over'sies,  &c.,  arrd  also  of  two  distirrct  nrattcr's  of  differ'crrce,  it  was  held 
that  the  ar-bitr-ator-'s  omission  to  decide  one  of  srrch  distinct  mattcr-s  vitiated  the  whole 
awar-d.  Lord  Ellerrl)i)r-orrgh  said:  "  The  arbitrators  had  three  thirrgs  srrljmitted  to 
them  ;  one  was,  to  deter-mirre  all  actiorrs,  &c.,  between  the  parties ;  another  was,  to 
settle  what  was  to  be  paid  by  the  deferrdarrt  for  the  hop-poles  and  pottitoes  in  cer-tairr 
larrd  ;  the  thir-d  was,  to  ascertain  what  rent  was  to  be  paid  by  the  plairrtiff  to  the 
defendant  for  certain  other  land.  The  authority  givcir  to  the  ar-bitrators  w;us  corr- 
ditiorral,  [153]  ita  quod  they  should  ar-bitr-ate  uporr  those  nratter-s  by  a  certaiir  day. 
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If,  then,  they  fail  as  to  one  of  them,  the  condition  has  not  been  perfoi'med  upon  which 
the  award  was  to  have  its  obligatory  effect :  and  here  they  have  stopped  short,  and 
have  omitted  to  settle  one  of  the  subjects  of  difference  which  was  stipulated  for."  In 
Gyde  \.  Bmichei;  5  Dowl.  P.  C.  127,  it  was  held  by  Coleridge,  J.,  that,  where  a  cause 
and  all  matters  in  difference  are  referred  to  an  aibitrator,  and  by  his  award  he  merely 
directs  a  verdict  to  be  entered  in  favour  of  the  jjlaintift'  for  one  entire  sum,  the  award 
is  not  final,  and  therefore  is  bad.  [Williams,  J.  That  case  is  not  now  considered  to 
be  law.  Willes,  J.  It  is  tieated  in  the  text  books  as  having  been  overruled  by 
the  decision  of  the  Exchequer  Chamber  in  Harrison  v.  Cresivick,  13  C.  B.  399(a). 
William.s,  J.  The  impression  of  this  court  when  C'resu'ickv.  Harrison,  IOC.  B.  44:1, 
was  before  it,  was  also  adverse  to  G-i/de  v.  Boucher.]  In  re  Rohson  and  Mailston,  1  B.  & 
Ad.  723,  on  a  reference  of  all  matters  in  difference,  a  demand  on  one  side  was  laid 
before  the  arbitrators,  and  immediately  admitted  by  the  other  party  ;  no  evidence 
was  therefore  given  concerning  it,  nor  any  adjudication  upon  it  requested.  The 
arbitrators  pulilished  their  award  of  and  concerning  the  matters  referred  to  them, 
directing  payment  of  a  sum  of  money  (without  saying  on  what  account)  to  the  party 
against  whom  the  above  claim  had  been  made,  with  costs  :  and  it  was  proved  that 
they  left  that  claim  out  of  consideration  in  making  their  award,  a  matter  not  in  dispute  : 
and  it  was  held  that  the  award  was  bad,  as  the  arbitrators  ought  to  have  taken 
notice  of  the  admitted  demand.  So,  in  the  ease  of  In  re  Ridtrs  and  Fisher,  3  N.  C. 
874,  5  Scott,  86,  in  a  dispute  upon  a  building  contract,  arliitrators  were  to  award  on 
alleged  defects  in  the  building,  [154]  on  claims  for  extra  work,  and  deductions  for 
omissions,  and  to  ascertain  what  lialance,  if  any,  might  be  due  to  the  builder :  and  an 
award  ordeiing  a  gi'oss  sum  to  be  paid  to  the  builder,  without  any  decision  on  the 
alleged  defects,  was  held  ill.  In  re  Smith  and  Wilson,  2  Exch.  327,  by  agreement  in 
writing  certain  disputes  were  referred  to  arbitration,  "  the  costs  of  the  submission, 
reference,  award,  and  of  making  the  submission  a  rule  of  court,  to  be  in  the  discretion 
of  the  arbitrators."  The  arbitrators  awarded  that  the  costs  of  the  submission, 
reference,  and  award  should  be  borne  by  the  parties  in  equal  proportions ;  and  that 
the  costs  of  making  the  submission  a  rule  of  court  should  be  paid  by  such  of  the  parties 
through  whose  default  in  the  performance  of  the  award  the  same  should  become 
necessary  :  and  it  was  held  that  the  award  was  not  final  or  certain  as  to  the  costs  of 
making  the  submission  a  lule  of  court,  and  therefore  bad.  That  decision  was  upheld 
in  Williams  v.  Wilson,  9  Exch.  90.  In  re  Tribe  and  Upperton,  3  Ad.  &  E.  295,  and 
Ross  V.  Boards,  8  Ad.  &  E.  290,  are  to  the  same  effect.  These  authorities  shew  that, 
where  several  matters  are  referred  to  an  arbitrator,  and  he  awards  as  to  one  of  them 
only,  taking  no  notice  of  the  others,  the  award  is  bad.  One  test  of  the  validity  of 
this  award  is,  to  see  whether,  if  the  Duke  l)rought  an  action  for  the  damage  by  sever- 
ance, the  award  would  be  an  answer.  It  cleaily  could  be  no  answer,  when  there  is 
nothing  to  shew  that  it  ever  entered  the  mind  of  the  ai-l:)itrator.  In  Bradshaw  and  the 
East  and  West  India  Docks  and  Birmini/harn  Junction  Railway  Companij,  1 2  Q.  B.  562, 
there  was  a  distinct  determination  by  the  umpire  upon  every  matter  referred  :  and 
the  only  objection  was  that  the  award  omitted  to  distinguish  how  much  was  given  in 
respect  of  each.  Assuming  that  the  omission  was  a  mistake,  the  court  cannot  deal 
with  it.  [Williams,  J.  May  we  not  send  it  back  to  the  arbitrators  to  be  recti-[155]- 
fied?)  No.  The  Sth  section  of  the  Common  Law  Procedure  Act,  1854,  does  not 
apply.  [Willes,  J.  In  re  Morris  and  Morris,  6  Ellis  &  B.  383,  the  court  of  Queen's 
Bench  held  that  the  power  gi^en  to  the  court  under  that  section  is  not  confined  to 
references  under  that  act.]     The  point  does  not  arise  here. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  It  is  a  rule 
calling  upon  the  trustees  of  the  Swansea  Harbour  to  shew  cause  why  an  award  should 
not  be  set  aiside,  on  the  giound  that  the  umpire  has  not  determined  all  the  matters 
referred.  It  was  referred  to  the  arbitrators  to  determine  what  consideration  or  other 
sum  or  sums  of  money  was  or  were  the  value  and  should  be  paid  by  the  trustees  for 
the  absolute  purchase  by  them  in  fee-simple  in  possession  of  the  lands  and  heredita- 
ments described  or  referred  to  in  the  schedule,  and  what  other,  if  any,  sum  or  sums 
of  money  should  be  paid  by  the  said  trustees  as  or  by  way  of  compensation  for  or  in 
respect  of  the  damage  or  injury  (if  any)  to  be  sustained  by  the  Duke  of  Beaufort  by 

(a)  See  Russell  on  Arbitration,  2nd  edit.  273  ;  Arch.  Pr.  by  Prentice,  9th  edit. 
p.  1565. 
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reason  of  the  severing  of  the  same  lands  and  hereditaments  from  the  other  lands  of  the 
Duke,  or  otherwise  injuriously  affecting  such  other  lands  by  the  exercise  of  the  powers 
of  the  Lands  Clauses  Consolidation  Act,  1^45,  or  the  said  Swansea  Harbour  Act,  1857, 
or  any  act  incorporated  therewith.  The  umpire  has  awarded  a  sum  as  the  considera- 
tion money  or  value  of  the  fee-simple  of  the  lands  ;  and  therefore  it  is  contended  that 
he  has  given  no  decision  upon  the  point  what  sum,  if  any,  is  due  for  compensation  for 
severance.  But  I  am  of  opinion  that  the  arbitrator  has  substantially  decided  both 
these  matters.  Consider  the  way  in  which  this  reference  arises.  It  arises  under  the 
Lands  Clauses  Consolidation  Act,  1845,  by  which  a  series  of  provisions  is  made  for 
the  summary  taking  of  [156]  land  in  order  to  enable  the  undertakers  to  proceed  with 
the  work  without  delay,  and  to  ascertain  the  amount  to  be  paid  to  the  owners  for  the 
price  of  the  laud  and  compensation  for  severance  damage.  The  parties  desirous  of 
taking  the  land  ai'e  to  give  notice  (s.  18),  and  the  land-owner  is  to  say  how  much  he 
c-lairas  for  the  value  of  the  land  and  how  much  for  severance  damage  (s.  21).  The 
claim  having  been  sent  in,  the  amount  to  be  paid  is  to  be  settled  by  private  agreement. 
The  amount  to  be  paid,  all  through  the  statute,  down  to  the  provision,  to  which  I 
shall  advert  presently,  for  the  verclict  of  a  jury,  is  the  one  question  in  dispute  which 
is  contemplated.  If  the  parties  can  .igree  as  to  the  amount  to  be  paid  in  respect  of 
the  two  descriptions  of  claim,  the  one  sum  being  paid,  there  are  no  means  by  the  act 
of  ascertaining  how  much  is  given  in  respect  of  each.  Where  the  amount  claimed  is 
under  501.,  it  is  to  lie  inquired  into  before  two  justices,  who  are  to  say  what  is  the 
amount  of  compensation  to  be  paid  (s.  22).  If  the  amount  claimed  exceeds  501.,  and 
the  parties  choose  to  have  the  claim  settled  by  arbitration,  the  single  question  to 
be  referred  is,  the  question  of  disputed  compensation  for  the  value  of  the  land  and 
for  the  seveiance  damage  (ss.  24-37).  But  the  amount  to  be  paid  for  the  two  claims 
is  the  practical  question.  It  has  been  held  (in  Bmdshaw'-i  case)  that  an  award  of  a 
lump  sum  in  respect  of  both  claims,  not  distinguishing  how  much  for  the  one  and  how 
much  for  the  otlier,  is  a  good  awai'd.  The  only  case  in  which  it  is  provided  that  the 
two  amounts  shall  be  separately  ascertained  is  where  the  parties  do  not  agree,  and  the 
sum  is  too  large  to  be  the  subject  of  iii'iuiry  liefore  justices,  and  the  parties  will  not 
consent  to  a  reference,  but  a  jiuy  is  summoned  (ss.  38  et  seq.);  and  these,  by  s.  49, 
are  expressly  re([uired  to  be  assessed  separately.  Throughout  the  whole  series  of 
provisions,  it  is  only  in  the  case  [157]  of  an  assessment  by  a  jury  that  the  amount  of 
compensation  due  in  respect  of  the  value  of  the  land  is  to  iie  assessed  and  ascertained 
separately  from  the  amount  of  damage  by  severance.  That,  however,  has  been  held 
to  be  directory  only,  and  not  imperative;  and  the  proceeding  is  not  void  if  that 
direction  be  not  obeyed.  There  is  no  analogy  between  the  proceeding  by  arbiti'ation 
and  the  assessment  of  compen-sation  before  a  jury.  The  arbitrator  is  to  say  what  sum 
the  owner  is  entitled  to  for  the  purchase  of  the  land  and  for  severance  damage,  if  any. 
Both  these  claims  are  by  the  terms  of  the  sulimission  distinctly  biought  to  his  notice  : 
and  he  says,  that,  having  viewcrl  the  premises  and  heard  the  paities,  and  having 
weighed  and  considei'cd  the  evidence  and  matters  so  referred  to  him  as  aforesaid,  he 
awards  and  settles  that  5(J271.  is  the  consideration  money  or  value,  and  shall  be  paid 
by  the  trustees  for  the  purchase  in  fee-simple  of  the  lands.  As  to  the  question  of 
severance  damage  he  is  silent.  I  infer  from  his  silence  that  he  in  ctlect  decides  that 
nothing  is  due  foi'  severance  damage.  The  question  was,  what  was  the  amount  to  l)c 
paifl  (  That  being  ascertained,  there  is  an  end  of  the  matter.  I  arrive  at  this  con- 
clusion because  I  find  the  tenor  of  the  later  decisions  to  be,  that,  where  matteis  are 
refci'red  to  an  arbitrator,  and  there  are  cross-claims,  it  is  not  necessary  for  the  ai  bitrator 
in  terms  to  dispose  of  the  claims  on  the  one  side  and  on  the  other,  but  that  it  is  enough 
if  it  appears  on  the  face  of  his  award  that  he  has  considered  them,  and  that  he  awards 
a  sum  to  be  paid  as  the  balaTice  by  one  party  to  the  other.  Unless  we  can  assume 
the  arbitrator  to  have  made  a  blunder  here,  I  am  of  opinion  that  he  has  substantially 
and  suliicientl}'  decided  that  the  sum  he  has  given  is  the  value  of  the  laud  taken,  and 
that  nothing  is  due  in  respect  of  severance  damage.  Whether  this  award  would  bo 
a  [158]  protection  to  the  company  against  an  action  in  respect  of  severance  damage, 
is  in  truth  the  same  question.  If  it  disposes  of  the  whole  question  refcircd,  it  would 
beyond  all  doubt  be  an  answer.  Upon  the  whole,  I  am  clearly  of  opinion  that  this 
case  falls  witliin  the  jirinciple  of  the  decision  in  Harrison  v.  Crcnvick,  13  C.  B.  399, 
and  that  the  rule  should  be  discharged. 

Williams,  J.     I  am  entirely  of  the  same  opinion.     The  cases  have  long  ago  settled, 
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that,  where  se\eral  cross-claims  are  the  sul)ject  of  a  reference,  and  the  arbitrator  by 
his  award  directs  a  sum  to  be  paid  by  one  party,  without  mentioning  the  cross-claim, 
his  silence  is  tantamount  to  a  negation  of  the  cross-claim.  Lord  Abinger  in  Dunn  v. 
iruiiters,  9  M.  &  W.  293,  expresses  his  disapprobation  of  the.se  cases.  He  says  : 
"  But  for  these  authorities,  I  should  certainly  have  thought,  that,  as  the  award  must 
be  in  writing,  its  silence  as  to  any  matter  in  difference  brought  before  the  arbitrator 
prevented  it  from  being  a  sufficient  exercise  of  the  authority  vested  in  him  by  the 
submission.  There  would  be  much  weight  in  the  argument  that  the  words  '  of  and 
concerning  the  premises '  shewed  that  the  matter  in  question  had  been  disposed  of, 
if  that  matter  had  been  previously  mentioned  in  specific  terms ;  but  that  has  not  been 
done.  The  authorities,  howcNer,  especially  the  case  of  Gray  v.  Gvxnmip,  1  B.  &  Aid. 
106,  are  too  strong  to  lie  got  over."  The  answer  to  the  noble  Lord's  objection  to 
what  he  calls  "  written  silence  "  is,  that  the  arbitrator,  by  awarding  on  one  claim,  and 
directing  payment  of  a  sum  of  money  in  respect  of  that,  must  be  taken  to  mean  to 
award  in  respect  of  that  claim  only.  The  question  is,  whether  the  now  well-esUiblished 
rule  applies  to  this  ease.  I  see  nothing  on  the  face  of  the  award  to  satisfy  me  that  it 
should  not :  but,  on  the  contrary,  1  think  there  are  several  [159]  features  which  call 
for  its  application.  The  umpire  recites  the  submission  and  his  appointment,  and  twice 
adverts  to  the  severance  claim  :  and  he  proceeds  to  award  the  Duke  a  sum  of  money 
as  the  value  of  the  land  taken,  but  is  altogether  silent  as  to  there  being  anything 
payable  in  respect  of  severance.  It  seems  to  me,  therefore,  that  his  silence  as  to  the 
latter  claim  is  neither  more  nor  less  than  an  averment  that  nothing  is  due  in  respect 
of  it. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  this  award  must 
be  read  as  having  been  made  of  and  concerning  all  the  matters  referred,  just  as  much 
as  if  the  arbitrator  had  in  terms  stated  it  to  have  been  made  de  priemissis.  The  use 
of  that  expression  is  unnecessary  now ;  for,  the  court  will  assume  that  the  award  is 
made  upon  all  the  matters  referred,  unless  it  is  apparent  on  the  face  of  it  that  it  is  not 
so  made.  As  lo  the  argument  urged  on  the  part  of  the  Duke,  that  difficulties  may 
arise  in  future  proceedings  in  which  it  may  be  necessary  to  rely  upon  this  award,  from 
its  omitting  to  shew  on  the  face  of  it  that  the  umpire  intended  to  negative  the  claim 
in  respect  of  severance  damage, — it  seems  to  me  that  that  is  onlj'  an  objection  of  form. 
It  certainly  would  be  desirable  for  the  arbitrators  in  such  cases  distinctl}'  to  negative 
the  claim  for  severance  damage,  if  they  mean  so  to  do  :  but  it  is  not  necessarj-  that 
they  should.  1  apprehend  it  would  always  be  competent  to  the  parties,  in  case  a 
question  should  at  any  time  arise  as  to  whether  or  not  the  claim  for  severance  damage 
was  really  disposed  of  by  the  award,  to  aver  that  that  was  a  matter  in  difference 
before  the  arbitrator;  and  then  the  finding  as  it  now  stands  would  shew  that  the 
arbitrator  negatived  the  existence  of  any  foundation  for  the  claim.  That  was  the 
reasoning  of  the  court  of  [160]  Queen's  Bench  in  the  case  of  In  re  Brown  and  the  Craydon 
Canal  Company,  9  Ad.  &  E.  .522,  1  P.  &  D.  39L  There,  a  canal  company  agreed  with 
B.  for  the  use  of  an  engine  constructed  by  him,  during  a  term  of  years,  they  paying 
a  stipulated  annual  sum.  In  the  course  of  the  term,  disputes  arising,  the  parties  put 
an  end  to  the  agreement,  and  referred  all  matters  in  difference  between  them  to 
arbitration.  On  the  reference,  B.  claimed,  among  other  things,  compensation  for 
future  loss  in  respect  of  the  part  of  the  term  unexpired.  The  company  stated  a  set- 
off. The  arbitrators  by  their  award,  reciting  the  submission  to  arbitration,  and  that 
they  had  heard  and  considered  all  the  evidence  of  each  party,  and  had  investigated 
all  the  accounts  and  vouchers  touching  the  matters  in  difference,  adjudicated  (not 
saying  that  they  did  so  of  and  concerning  the  matters  referred)  that  there  was  due 
from  the  company  to  B.  5151.,  which  they  directed  the  company  to  pay  him.  On 
motion  to  set  aside  the  award,  on  the  grounds, — first,  that  it  was  not  final,  inasmuch 
as  no  decision  appeared  touching  the  future  damage, — secondly,  that  it  was  uncertain, 
—  thirdly,  that  it  left  a  doubt  whether  or  not  the  set-off  had  been  considered, — the 
court  held  that  the  award  was  sufficient.  And  Littledale,  J.,  said  :  "Comparing  the 
submission  bonds  with  the  recital  in  the  award  immediately  preceding  the  adjudication 
('we,  having  fully  heard  and  maturely  considered  all  the  evidence,'  &c.),  I  think  it  is 
clear  that  the  award  is  upon  all  the  matters  in  difference.  It  does  not  purport  to  be 
made  '  of  and  concerning  the  premises,'  but  that,  according  to  the  later  decisions,  is 
not  necessary.  Nor  is  any  sufficient  objection  raised  on  affidavit.  As  to  the  set-off, 
— if  sums  are  claimed  on  one  side,  and  set-oft'  on  the  other,  I  do  not  think  it  is  neces- 
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sary  tluit  the  claims  on  each  side  should  be  noticed  by  the  award  :  it  [161]  is  sufficient 
to  state  the  balance.  Then  it  is  said,  that,  in  this  case,  a  future  debt  was  in  difference, 
and  it  should  have  appeared  how  much  was  due  for  that.  It  is  clear  that  an  arbitrator 
on  a  reference  of  matters  in  difference  has  power  over  all  matters  down  to  the  period 
of  the  submission,  but  cannot  award  on  future  and  contingent  claims.  The  parties, 
however,  may  give  him  such  a  power  if  they  think  fit ;  and  the  arbitrator  will  then 
award  what  is  due  on  each  account.  That  power  being  given  here,  it  is  said  that  the 
award  ought  to  have  shewn  what  was  due  at  the  time  of  the  submission,  and  what 
was  the  claim  for  future  damage.  I  see  no  reason  for  that.  If  an  action  were  brought 
for  any  part  of  the  contingent  damage  subsequently  arising,  the  award  might  be  pleaded 
in  bar ;  and,  with  a  view  to  that,  it  would  certainly  be  more  desirable  that  arbitrators 
in  such  a  case  as  this  should  set  out  what  is  allowed  for  present  and  what  for  future 
damage.  But  this  is  not  strictly  necessary  ;  the  subject-matter  of  the  adjudication 
may  be  explained  afterwards  by  evidence,  as  is  done  in  many  cases  arising  on  awards. 
This  part  of  the  question  turns  more  upon  what  is  reasonable  and  convenient,  than 
what  is  necessarj'."  If  the  umpire  in  his  award  here  had  said  distinctly  "  I  award 
that  the  sum  of  .56271.  shall  be  paid  by  the  Swansea  Harbour  trustees  in  respect  of  the 
claims  of  the  Duke  of  Beaufort,"  would  that  have  been  bad  ?  It  must  be  conceded 
that  it  would  not.  AVhy  would  it  have  been  sufficient  1  Either  on  the  ground  that 
it  shewed  that  the  award  included  both  claims,  or  on  the  ground  that  that  sum  was 
awarded  in  respect  of  one  claim,  the  other  being  negatived.  In  any  view,  therefore, 
it  appears  to  me  that  this  award  is  sufficient. 
Kule  discharged,  with  costs. 

[162]    Walton  v.  Lavater.     May  4th,  1860. 

[S.  C.  29  L.  J.  C.  P.  275.] 

The  assignee  of  a  patent  may  maintain  an  action  for  an  infringement,  even  though 
he  has  acquired  the  right  by  assigmnent  of  two  sepaiate  moieties,  and  the  party 
sued  is  the  original  grantee. — And  the  action  is  maintainable,  although  there  has 
been  no  infringement  since  the  defendant  has  received  notice  that  the  entire  interest 
in  the  patent  has  become  vested  in  the  plaintiff. — A  sale  in  this  country  of  the 
patent  article  imported  from  aliroad  is  an  "user"  of  the  invention,  within  the  pro- 
hibition of  the  letters-patent. — Form  of  rule  or  order  for  account,  under  the  15  &  IG 
Vict.  c.  S3,  s.  4:2. 

This  was  an  action  for  an  alleged  infringement  of  a  patent. 

The  declaration  stated  that  the  defendant  was  the  tiiic  and  first  inventor  of  a 
certain  new  manufacture,  that  is  to  say,  "The  application  of  the  piinciplo  of  exhaust- 
ing air  as  used  in  plate-holdei-.s,  brcast-i)uni])s,  for  pegs,"  and  thereupon  Her  Majesty- 
Queen  Victoria  by  her  letters-patent  under  the  great  seal  of  the  United  Kingdom  of 
Great  liritain  and  Ireland,  granted  to  the  defendant,  his  executors,  &c.,  the  sole 
privilege  to  make,  use,  exercise,  and  vend  the  said  invention  within  the  said  United 
Kingdom  of  Great  Britain  and  Ireland,  the  Chainiel  Islands,  and  Isle  of  Man, 
during  the  term  of  fovuteen  years  fiom  the  7th  of  Jainiary,  1858,  subject  to  a 
condition  that  the  defendant  should  within  six  calendar  months  next  after  the 
date  of  the  said  lctteiK-])atent,  cause  to  be  filed  in  the  great  seal  ])atent-oflice  an 
instiument  in  writing  undci'  his  hand  and  seal  particularly  describing  and  ascer- 
taiin'ng  the  nature  of  the  said  invention  and  in  what  maimer  the  same  is  to  bo 
perfoinicd  ;  and  the  defendant  did  within  the  time  piescribcd  fulfil  the  said  con- 
ditions ;  That  afterwards,  and  before  the  making  and  filing  of  the  disclaimer 
and  memorandum  of  alteration  thereinafter  mentioned,  l)v  an  indenture  made 
between  the  defendant  of  the  ( ne  part  and  the  jilaintifF  of  the  other  part,  the 
defendant  assigned  one  equal  half  pai-t  of  and  in  the  said  letters-patent  and 
patent  right  unto  the  plaintiff :  That  afterwards,  and  before  the  committing  of 
the  infringement  thereinafter  mentioned,  the  plaintiff  and  the  defendant,  having 
fiist  obtained  the  leave  of  Her  Majesty's  attorney-general,  certified  by  his 
[163]  fiat  and  signature,  did,  according  to  the  statute  in  such  case  made  and  provided, 
file  in  the  office  apjiointed  for  filing  specifications  in  Chancery  under  the  Patent  Law 
Amendment  Act,  18.52,  a  disclaimer  and   memorandum  of  alteration  under  the  hands 
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and  seals  of  the  plaintiff  and  defendant  respectively,  whereby  certain  parts  of  the 
specification  filed  in  the  great  seal  patent-ottice  in  pursuance  of  the  said  letters-patent, 
were  respectively  disclaimed  and  altered  as  therein  mentioned,  stating  therein  the 
reasons  for  such  disclaimer  and  memorandum  of  alteration  ;  and  that  the  said  disclaimer 
and  memorandum  of  alteration  were  not  such  a  disclaimer  or  alteration  as  could  or 
did  extend  the  exclusive  right  granted  by  the  said  letters-patent :  That,after  the  making 
of  the  said  letters-patent,  and  before  the  committing  of  the  infringement  thereinafter 
mentioned,  by  virtue  of  certain  indentures,  that  is  to  say,  the  said  indenture  herein- 
before mentioned,  and  a  certain  other  indenture  made  between  N.  S.  Dodge  and  R.  L. 
Giandonatti  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  said  letters-patent 
and  the  sole  privilege  so  granted  by  the  said  letters-patent  as  aforesaid  became  and 
were  assigned  to  the  plaintiff:  That,  after  the  making  of  the  said  several  indentures 
respectively,  and  before  the  committing  of  the  infringement  thereinafter  mentioned, 
each  of  the  said  indentures  was  duly  entered  in  the  register  of  proprietors  kept  at  the 
office  for  filing  specifications  under  the  Patent-Law  Amendment  Act,  1852  ;  and  there- 
upon the  whole  of  the  said  sole  privilege  so  granted  by  the  said  letters-patent  as  afoi-e- 
said  became  and  were  vested  in  the  plaintiff:  That  the  defendant  afterwards,  and 
after  the  making,  entering,  and  filing  the  said  disclaimer  and  memorandum  of  alteration, 
and  after  the  making  and  registering  of  the  said  several  indentures,  and  during  the 
said  term,  did  infringe  the  said  patent  right :  And  the  plaintift'  [164]  claimed  10,0001. : 
And  the  plaintift'  prayed  that  an  account  might  be  taken  and  kept  of  all  profits  which 
had  been,  or  which  dui-ing  the  pending  of  this  suit  might  be,  made  or  obtained  by  the 
defendant  by  the  infringement  of  the  said  patent  right,  and  that  the  defendant  might 
be  by  the  court  here  ordered  and  compelled  to  pay  the  amount  of  all  such  profits  to 
the  plaintiff. 

Plea,  not  guilty.     Issue  thereon. 

The  following  particulars  of  breaches  were  delivered  by  the  plaintiff: — 

"That  the  defendant,  at  divers  times  between  the  6th  day  of  June,  1859,  and  the 
day  of  the  commencement  of  this  suit,  made  and  caused  to  be  made  pegs,  brackets, 
and  similar  articles  according  to  and  also  in  imitation  of  the  invention  comprised  in 
the  said  letters-patent  and  described  in  the  specification  filed  in  pursuance  of  the  same 
letters-patent ;  and  also  sold  and  used  and  caused  to  be  sold  and  used  divers  pegs, 
brackets,  and  similar  articles  respectively  made  in  manner  aforesaid.  The  precise 
numbers,  dates,  and  amounts  of  such  infringements  are  not  at  present  known  to  the 
plaintiff;  but,  when  the  same  shall  have  been  ascertained,  the  plaintiff' will  claim  to 
recover  against  the  defendant  full  compensation  in  respect  of  all  such  infringements 
as  aforesaid.  The  plaintift'  will  also  claim  from  the  defendant  an  account  of  all  profits 
which  he  has  since  the  6th  day  of  June,  1859,  made,  or  which  he  may  hereafter  make, 
by  the  infringement  of  the  said  letters-patent.     Dated  this  18th  day  of  November,  1859." 

The  cause  was  tried  before  Byles,  J.,  and  a  special  jury  at  the  sittings  at  West- 
minster after  last  Michaelmas  Term. 

The  provisional  specification,  of  the  7th  of  January,  1858,  the  complete  specification, 
filed  the  6th  of  July,  [165]  1858,  and  the  disclaimer,  filed  the  11th  of  December,  185S, 
were  put  in.     The  pro\isional  specification  was  as  follows  : — 

"  Provisional  specification  left  by  the  said  Manuel  Leopold  Jonas  Lavater  at  the 
office  of  the  commissioners  of  patents,  with  his  petition,  on  the  7th  of  January,  1858. 

"  I,  the  undersigned  Manuel  Leopold  Jonas  Lavater,  india-rubber  manufacturer,  of 
23  Holywell  Lane,  Shoreditch,  London,  do  hereby  declare  the  nature  of  the  said  inven- 
tion for  '  The  application  of  the  principle  of  exhausting  air,  as  used  in  plate-holders, 
breast-pumps,  foi-  pegs,'  to  be  as  follows  : — 

"  I  have  applied  for  pegs  the  principle  of  exhausting  air  as  used  in  plate-holders, 
breast-pumps,  so  that  an  exhausting  apparatus  made  in  the  shape  of  pegs,  I  apply  on 
window-glasses,  walls,  for  hanging  articles  on  :  I  therefore  claim  as  my  invention  the 
application  of  the  said  principle  for  pegs  of  all  shapes." 

The  complete  specification  was  as  follows  : — 

"Specification  in  pursuance  of  the  conditions  of  the  letters-patent,  filed  by  the  said 
Manuel  Leopold  Jonas  Lavater  in  the  Great  Seal  Patent-Office  on  the  6th  July,  1858. 

"To  all  to  whom  these  presents  shall  come,  I,  Manuel  Leopold  Jonas  Lavater, 
india-rubber  manufacturer,  of  23  Holywell  Lane,  Shoreditch,  London,  send  greeting : 

"Whereas,  Her  most  excellent  Majesty  Queen  Victoria,  by  Her  letters-patent, 
bearing  date  the  7th  day  of  January,  1858,  in  the  21st  year  of  Her  reign,  did,  for 
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herself,  her  heirs  and  successors,  give  and  grant  unto  me  the  said  Manuel  Leopold 
Jonas  Lavater,  Her  special  licence  that  I  the  said  Manuel  Leopold  Jonas  Lavater,  my 
executors,  administrators,  and  assigns,  or  such  others  as  I  the  said  Manuel  Leopold 
Jonas  [166]  Lavater,  my  executors,  administrators,  and  assigns,  should  at  any  time 
agree  with,  and  no  others,  from  time  to  time  and  at  all  times  thereafter  during  the 
term  thei'cin  expressed,  should  and  lawfully  might  make  use,  exercise,  and  vend,  within 
the  I'nited  Kingdom  of  Great  Britain  and  Ireland,  the  Channel  Islands,  and  Isle  of 
Man,  an  invention  for  'The  application  of  the  principle  of  exhausting  air  (pneumatics), 
as  used  in  plate-holders,  breast-pumps,  cuppings,  for  instruments  to  be  called  self- 
adhering  pegs,  or  pneumatic  brackets,  or  pneumatic  instruments  or  utensils,'  upon  the 
condition  (amongst  others)  that  I  the  said  Manuel  Leopold  Jonas  Lavater,  my  executors 
or  administrators,  by  an  instrument  in  writing  under  my  or  their  or  one  of  their  hands 
and  seals,  should  particularly  describe  and  ascertain  the  nature  of  the  said  invention, 
and  in  what  manner  the  same  was  to  be  performed,  and  cause  the  same  to  be  filed  in 
the  Great  Seal  Patent-Ottice  within  six  calendar  months  next  and  immediately  after 
the  date  of  the  said  letters-patent : 

"  Now  knoM-  ye  that  I  the  said  Manuel  Leopold  Jonas  Lavater  do  hereby  declare 
the  nature  of  my  said  invention,  and  in  what  manner  the  same  is  to  be  performed,  to 
lie  particularly  described  and  ascei'tained  in  and  by  the  following  statement: — 

"  My  iin-ention  consists  in  the  application  of  the  principle  of  pneumatics  to  cause 
pegs,  brackets,  and  other  similar  aitieles  to  adhere  mechanically'  on  solid  surfaces,  such 
as  glass,  walls,  pannels,  furniture;  the  said  pneumatic  pegs,  brackets,  and  other  similar 
articles,  adapted  with  accessories,  such  as  holes,  rings,  hooks,  nails,  springs,  buttons, 
slides,  screws,  and  other  similar  means,  for  the  purpose  of  receiving  and  supporting  or 
fastening  articles,  such  as  chandeliers,  candlesticks,  sconces,  lamps,  vases,  shelves, 
shaving  or  other  glasses,  [167]  fin-niture,  fixtures  for  gas  reflectors,  stands  for  hatters, 
milliiiei's,  drapers,  and  other  trades,  and  generally  all  articles  or  goods  that  is  required 
to  be  supported. 

"  Process  of  manufacture. 

"  On  the  edge  of  a  wooden  cup  is  fixed  an  inclia-rubberdi.sk  (as  used  in  plate-holders), 
and  on  the  top  of  the  said  cup  is  placed  a  rotary  cylinder,  the  inside  of  which  is  a 
female  screw  or  knot.*  The  cylinder  and  cup  are  traversed  through  the  centre  by  a 
squjire  stem,  the  end  of  which  is  a  screw  working  in  the  knot  *  of  the  cylinder ;  to 
the  othei'  end  of  the  stem  is  attached  a  flat  button,  which  is  fastened  to  the  disk. 

"The  method  of  using  the  above-named  pneumatic  utensils  are  as  follows: — The 
disk  should  be  placed  on  any  solid  surface,  when,  by  tuining  tlie  cylinder,  it  acts  on  the 
stem  which  draws  the  india-rubber  disk  and  creates  a  vacuum,  greater  or  less  according 
to  the  moflulation  of  the  screw,  which  when  done  the  utensil  will  remain  secure.  For 
disadhering  the  said  utensil,  unscrew  the  cylinder  till  the  disk  is  forced  flat. 

"  Other  known  methods  of  creating  a  vacuum  I  use  instead  of  the  aforesaid  screw, 
such  as  india-rubber  bottles  or  balls,  pimips,  but  I  prefer  the  said  screw,  wdiich  I  apply 
also  to  breast  pumps,  cuppings,  plate-holders,  and  other  similar  instruments  and  utensils  ; 
and,  in  manufacturing  the  above  pegs,  brackets,  breast-pumps,  cujipings,  i)late-liolders, 
and  other  similar  pneumatic  instiiiinents  and  utensils,  I  do  not  conlinc  myself  to  ;iny 
expiess  shape,  form,  or  size  (which  will  vary  according  to  their  a|)plication  and  use) ; 
also  I  use  all  kind  of  materials  in  the  course  of  manufacture.  In  witness  wliereof,  I 
the  said  Manuel  Leopold  Jonas  Lavater  have  hereunto  set  my  hand  and  seal  this  25th 
day  of  June,  iSoS." 

Tiu'  di.sclaimer  and  memorandum  of  alteration  were  as  follows : — 
[168]  "  In  the  matter  of  a  patent  granted  to  Manuel  Leopold  .Jonas  l^avater,  india- 
rubber  manufacturer,  of  23  Holywell  Lane,  Shoreditch,  London,  for  the  invention  of 
'the  application  of  the  princi])le  of  exhausting  air,  as  used  in  plate-holders,  breast- 
pumps,  for  peg.s,'  bearing  date  the  7th  day  of  January,  1858,  and  which  said  letters 
[latent  have  become  and  are  now  vested  in  the  said  Manuel  Lcopolil  Jonas  Lavater, 
and  Christopher  Walton,  of  Ludgate  Street,  in  the  city  of  London,  goldsmith. 

•' Disclaimer  and  memorandum  of  alteration  proposed  to  bo  entered  by  the  said 

*  Nut. 
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Manuel  Leopold  Jonas  Lavater  and  Christopher  Walton,  as  such  patentee  and  assignee 
us  aforesaid,  pursuant  to  the  statutes  in  that  case  made  and  provided. 

"Whereas  the  said  patentee  and  assignee  have  been  advised  that  the  title  and 
.specification  of  the  said  invention  are  ambiguous  and  uncertain,  and  that  it  is  doubtful 
whether  the  specification  does  not  claim  more  than  was  new  at  the  date  of  the  said 
letters-patent ;  for  which  reason  we  the  said  Manuel  Leopold  Jonas  Lavater  and 
Christopher  Walton  wish  to  disclaim  and  alter  the  title  and  specification  of  the  said 
invention,  as  follows  : — 

"We  strike  out  the  words  'as  used  in  plate-holders,  breast-pumps,'  from  the  title 
inserted  in  the  said  letters-patent :  we  also  strike  out  the  words  '  (pneumatics)  as  used 
in  plate-holders,  breast-pumps,  cuppings;'  also  the  words  'instruments  to  be  called 
self-adhering;'  also  the  words,  'or  pneumatic  brackets,  or  pneumatic  instruments  or 
utensils,' — which  words  were  introduced  in  error  into  the  title  in  the  preamble  of  the 
said  specification  ;  and  we  insei't  the  word  fixinij  between  the  words  '  for '  and  '  pegs,' 
and  also  the  the  words  to  sidid  surfaces  after  the  word  '  pegs,'  so  that  the  title  in  the 
said  letters-patent  and  in  the  preamble  of  the  said  [169]  specification  will  be  in  the 
words  following,  viz.  '  The  application  of  the  principle  of  exhausting  air  for  fixing 
pegs  to  solid  surfaces.'  We  also  wish  to  disclaim  the  parts  of  the  specification  which 
are  in  the  words  following,  viz.  '  which  I  apply  also  to  breast-pumps,  cuppings,  plate- 
holders,  and  other  similar  instruments  and  utensils,  and;'  and  also  the  words  'and 
utensils.' 

"  And,  in  order  to  make  sense  in  the  descriptive  parts  of  the  specification,  we  alter 
it  in  such  manner,  that,  when  the  disclaimer  and  alteration  have  been  made,  the 
specification  will  be  in  the  words  following,  that  is  to  .say, — 

"To  all  to  whom  these  presents  shall  come,  I,  Mainicl  Leopold  Jonas  Lavater, 
india-rubber  manufacturer,  of  23  Holywell  Lane,  Shoreditch,  London,  send  greeting : 

"  Whereas,  Her  most  excellent  Majesty  Queen  Victoria,  by  Her  letters-patent, 
bearing  date  the  7th  day  of  January,  18.58,  in  the  twenty-first  year  of  Her  reign,  did, 
for  Herself,  Her  heirs  and  .successors,  give  and  grant  unto  me,  Manuel  Leopold  Jonas 
Lavater,  Her  special  licence  that  I  the  said  Manuel  Leopold  Jonas  Lavater,  my 
executors,  administrators,  and  assigns,  or  such  others  as  I  the  said  Manuel  Leopold 
Jonas  Lavater,  my  executors,  administi-ator's,  and  assigns,  should  at  any  time  agree 
with,  and  no  others,  from  time  to  time  and  at  all  times  thereafter  during  the  term 
therein  expi-essed,  should  and  lawfully  might  make,  use,  exercise,  and  vend  within 
the  L^nited  Kingdom  of  Great  Britain  and  Ireland,  the  Channel  Islands,  and  Isle  of 
Man,  an  invention  for,  '  The  application  of  the  principle  of  exhausting  air  for  fixing 
pegs  to  solid  surfaces,'  upon  the  condition  (amongst  others)  that  I  the  said  Manuel 
Leopold  Jonas  Lavater,  my  executors  or  administrators,  by  an  instrument  in  writing 
under  my  or  their  or  one  of  their  hands  and  seals,  should  particularly  describe  and 
ascertain  the  nature  of  the  said  invention,  and  in  [170]  what  manner  the  same  was  to 
be  performed,  and  cause  the  same  to  be  filed  in  the  Great  Seal  Patent-OflSce  within 
six  calendar  months  next  and  immediately  after  the  date  of  the  said  letters-patent : 

"  Now  know  ye  that  I  the  said  Manuel  Leopold  Jonas  Lavater  do  hereby  declare 
the  nature  of  my  said  invention,  and  in  what  manner  the  same  is  to  be  performed,  to 
be  particularly  described  and  ascertained  in  and  by  the  following  statement ; — 

"  My  invention  consists  in  the  application  of  the  principle  of  pneumatics  to  cause 
pegs,  whether  to  act  as  brackets  or  other  similar  articles,  to  adhere  mechanically  on 
solid  surfaces,  such  as  glass,  walls,  pannels,  and  furniture.  The  said  pneumatic  pegs, 
whether  in  the  form  of  brackets  or  other  similar  articles,  may  be  adapted  (with 
accessories,  such  as  holes,  ring.s,  hooks,  nails,  springs,  buttons,  slides,  screws,  and  other 
similar  means,)  for  the  purpose  of  i-eeeiving  and  supporting  or  fas.tening  articles,  such 
as  chandeliers,  candlesticks,  sconces,  lamps,  vases,  shelves,  shaving  or  other  glasses, 
furniture,  fixtuies  for  gas-reflectors,  stands  for  hatters,  milliners,  drapers,  and  other 
trades,  and  generally  all  articles  or  goods  that  are  required  to  be  supported  on  pegs 
fixed  to  solid  surfaces. 

"Process  of  manufacture.  On  the  under  side  in  an  inverted  wooden  cup  is  fixed 
an  india-rubber  disk,  and  on  the  top  of  the  said  cup  is  placed  a  rotary  cylinder,  on  the 
inside  of  which  is  formed  a  female  screw  or  screw-nut.  The  cylinder  and  cup  are 
traversed  through  the  centre  by  a  stem,  the  outer  end  of  which  is  formed  into  a  screw 
working  in  the  screw-nut  of  the  cylinder  ;  to  the  other  end  of  the  stem  is  attached  a 
flat  button,  which  is  fastened  air-tiiiht  to  the  disc  of  india-rubber. 
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"The  method  of  using  the  above-named  pneumatic  pegs  is  as  follows  : — "The  disc 
should  be  placed  on  an\-  solid  surface,  when,  by  tnraing  the  cylinder,  it  acts  on  [171] 
the  stem,  which  draws  the  india-rubl)er  disc  into  the  cup  and  creates  a  vacuum,  greater 
or  less  according  to  the  extent  the  screw  is  moved,  and  the  peg  will  remain  secure. 
For  disadhering  the  .said  peg,  unscrew  the  cylinder  or  init  till  the  disc  is  forced  Hat. 
Other  known  methods  of  moving  the  disc  may  be  used  instead  of  the  aforesaid  screw  ; 
but  I  prefer  the  said  screw.  In  manufacturing  the  .said  pegs,  whether  in  the  form  of 
brackets  or  other  similar  pneumatic  instruments,  I  do  not  confine  myself  to  any 
express  shape,  form,  or  size  (which  will  vary  according  to  their  application  and  use), 
or  to  the  use  of  any  particular  kind  of  materials  in  the  course  of  maiuifacture.  In 
witness,"  &c. 

The  assignment  by  the  defendant  of  a  moiety  of  the  patent  to  the  plaintifT  on  the 
2>sth  of  September,  ISSS,  in  consideration  of  10001.,  was  proved.  It  was  also  proved 
that  the  defendant,  in  consideration  of  2501.,  assigned  to  certain  persons  named  Dodge 
and  Giandonatti  the  remaining  moiety  of  the  patent,  by  an  indenture  of  the  -1th  of 
February,  1859  ;  and  that,  on  the  6th  of  June,  1859,  Dodge  and  (iiandonatti,  in  con- 
sideration of  4001.,  assigned  such  moiety  to  the  plaintiff,  who  thus  became  entitled  to 
the  whole  of  the  English  patent. 

It  further  appeai'ed  that  the  defendant,  after  he  had  assigned  both  moieties  of  the 
patent,  imported  from  France  (where  he  had  the  privilege  of  manufacturing  them), 
large  quantities  of  the  patent  articles,  which  bore  his  name,  and  which  he  offered  fur 
sale  and  sold  in  his  shop  in  London,  and  elsewhere  by  means  of  travellers,  and  which 
he  continued  to  sell  down  to  the  14th  of  June,  1859,  when  he  was  served  with  the 
following  notice : — 

"4  Tokenhouse  Yard,  13  June,  1859. 

"Sii-, — We  are  instructed  by  Mr.  C.  Walton,  of,  &c.,  who  is  the  sole  owner  and 
proprietor  of  letters-patent  granted  to  you,  and  bearing  date  the  7th  of  January, 
[172]  1858,  for  an  invention  for  'The  application  of  the  principle  of  exhausting  air 
for  fixing  pegs  to  solid  substances,'  to  require  you  to  render  an  account  of  all  pneumatic 
i)rackets  and  other  articles  you  have  made,  u.sed,  or  vended  in  infringement  of  the 
said  letters-patent  and  invention  ;  and  to  give  you  notice  and  warn  you  not  to  infringe 
the  said  letters-patent,  and  that,  if  you  do  so,  he  will  apply  to  the  court  of  Chancery 
for  an  injunction  to  restrain  you  and  your  agents,  servants,  and  others,  from  making, 
using,  or  selling  any  articles  according  to  the  said  invention,  or  in  violation  thereof ; 
and  he  will  also  take  proceedings  at  law  for  recovery  of  damages  for  all  such  infringe- 
ments.— Yours,  &c.  "  W1CKIN.S  &  BKurruN. 
"Mr.  M.  L.J.  Lavater." 

The  plaintiff's  counsel  proposing,  for  the  purpose  of  claiming  substantial  damages, 
to  go  into  evidence  to  shew  the  quantity  of  goods  which  hafl  been  sold  hy  the  defen- 
dant in  violation  of  the  patent  since  the  assignment,  and  that  they  were  of  a  quality 
and  description  calculated  to  damage  the  character  and  so  diminish  the  value  of  the 
article  in  the  market, — it  was  objected,  on  the  part  of  the  defendant,  that  tlie  jurv 
could  only  (if  satislied  that  the  patent  had  iieen  infringefl)  give  a  verflict  for  nominal 
damages,  anil  then  the  plaintiff  might  apply  for  an  order  under  the  4i'nd  section  of 
the  Patent  i/aw  Amendment  Act,  1852,  15  &  16  Vict.  c.  8.i,  which  enacts  that,  "in 
any  action  in  any  of  Her  Majesty's  superior  courts  of  record  at  Westminster  and  in 
l^ublin  for  the  infi'ingenient  of  letters-patent,  it  shall  be  lawful  for  the  court  in  which 
such  action  is  pending,  if  the  court  be  then  sitting,  or,  if  the  court  be  not  sitting,  then 
for  a  judge  of  such  court,  on  the  application  of  the  plaintiff  or  defendant  respectively, 
to  make  such  order  for  an  injunction,  inspection,  or  account,  [173]  and  to  give  sudi 
direction  respecting  such  action,  injunction,  inspection,  and  account,  and  tlie  proceedings 
therein  res])ectivcly,  as  to  such  court  or  judge  may  seem  fit." 

After  some  discussion,  and  a  reference  to  the  case  of  llolhmd  v.  For,  3  Ellis  &  \'. 
977,  the  learned  judge  retired  to  consult  Erie,  G.  J.  ;  and,  on  his  return,  he  said  tliat, 
fortitied  by  the  opinion  of  liis  lotflsliip,  he  should,  in  the  event  of  the  jiuy  tinding  for 
the  plaintiff,  tell  them  to  lind  nominal  damages  only  ;  and  that  lie  should  at  onco 
make  an  order  under  the  15  iV;  16  Vict.  c.  83,  s.  42,  foi-  an  account,  without  giving 
any  specihc  directions  as  to  the  mode  of  taking  it ;  and  thai  cilhci-  party  might  .ipplv 
to  the  court  or  a  judge  to  vary  that  order. 

(Jn  the  pai't  of  the  defendant  it  was  insisted  that  llu^  ai-liclcs  sold   by  him  were 
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things  well  known  before  the  date  of  the  patent  as  "  plate-holders,"  instruments  used 
by  photographers  for  holding  plates  of  glass  b\'  exhaustitig  the  air  from  a  disc  of 
iudia-rubbei',  and  consequently  that  there  was  no  infringement :  and  it  was  further 
submitted  that  no  title  passed  by  the  assignment  of  the  moiety  of  the  patent  to  the 
plaintifl",  such  assignment  in  law  operating  merely  as  an  assignment  of  a  right  to  a 
moiety  of  the  profits. 

For  the  plaiutifl'  it  was  insisted  that,  the  defendant  ha\-ing  obtained  the  patent 
for  the  articles  in  question,  it  was  not  competent  to  him  to  deny  the  novelty. 

The  learned  judge  declined  to  nonsuit  the  plaintiff,  but  reserved  leave  to  the 
defendant  to  move,  on  condition  of  his  being  content  to  abide  the  decision  of  the 
court  of  Common  Pleas  ;  and  ruled  that,  at  all  events,  the  defendant  was  liable  for 
.'iny  infringements  between  the  6th  of  June,  1859  (when  the  plaintiff  became  possessed 
of  the  entire  patent),  and  the  14th  (when  the  defendant  ceased  to  sell  the  patented 
articles).  And  [174]  he  told  the  jury  that  the  defendant,  having  sold  the  patent  and 
received  the  purchase-money,  could  not  be  allowed  to  say  that  the  invention  was  not 
new.  And  he  directed  them  to  find  for  the  plaintiff,  with  nominal  damages, — it  being 
reserved  to  the  defendant  to  take  the  opniion  of  the  court  of  Common  Pleas  as  to 
whether,  upon  the  construction  of  the  specification  and  disclaimer,  there  could  be  any 
infringement  of  an  article  which  was  a  "  plate  holder,"  as  described. 

Webster,  in  Hilary  Term  last,  moved  for  a  new  tiial  on  the  gi'ounds  of  misdirection, 
and  also  on  the  point  reserved.  He  submitted  that,  by  the  assignment  of  the  28th 
of  September,  1 858,  the  plaintift"  became  a  mere  licensee,  the  patent  being  an  indivis- 
ible thing ;  and  that  the  assignment  of  the  other  moiety  to  him  on  the  6th  of  June, 
1859,  did  not  vest  in  him  such  a  right  as  to  enable  him  to  sue  the  defendant,  the 
original  grantee :  Challet  v.  Hoffman,  7  Ellis  &  B.  686.  He  further  submitted  (on 
the  point  as  to  misdirection)  that  the  mere  sale  of  the  articles  as  imported  from  abroad 
was  not  an  infringement  of  the  patent :  Holmes  v.  The  London  and  North  Jf'esiein 
Bailway  Company,  1  Macrory's  Patent  Cases,  4,  22,  where  Maule,  J.,  in  the  course  of 
the  argument,  says, — "Before  the  statute  21  James  1,  c.  3,  monopolies  were  very 
common,  and  were  a  great  grievance.  Queen  Elizabeth  put  an  end  to  some  of  them, 
and  then  there  was  passed  this  act  of  James  1,  abolishing  all  monopolies,  but  in  which 
there  is  a  clause  specially  exempting  from  the  operation  of  the  1st  section  of  that 
statute  'letters-patents  and  grants  of  pri\'ilege  of  the  sole  working  or  making  of  any 
manner  of  new  manufactures.'  If  the  patent  imports  anything  beyond  the  granting 
of  the  sole  working  and  making,  it  grants  something  that  the  Crown  has  no  power  to 
gi'ant.  You  must  restrain  the  sense  [175]  of  those  words  '  m.ake,  use,  exercise,  and 
vend,'  in  the  patent,  to  such  an  user  as  amounts  to  an  infringement  of  the  prohibition 
as  to  the  working  and  making."  [Erie,  C.  J.  What  are  the  words  of  the  patent  ?] 
In  the  granting  part,  they  are,  "  make,  use,  exercise,  and  vend  ;  "  bnt,  in  the  prohibitory 
part,  they  are,  "  make,  use,  or  put  in  practice  the  said  invention."  The  word  "  use" 
has  a  very  different  meaning  in  the  case  of  a  mere  vendor  or  consumer  from  that 
which  it  bears  in  the  case  of  one  who  manufactures  or  causes  to  be  manufactured  the 
patent  article.  [Willes,  J.  "Use  "has  been  held  to  include  vending.  Williams,  J. 
In  Gibson  v.  Brand,  1  Webster's  P.  C.  630,  4  M.  &  G.  179,  4  Scott,  N."E.  844,  Tindal, 
C.  J.,  says  :  "If  they  (the  defendants)  have  themselves  sold  an  article  of  exactly  the 
same  fabric,  made  in  the  same  manner  as  that  for  which  the  patent  was  taken  out, 
such  sale  maj^  be  considered  as  a  using  of  the  invention."]  That  must  be  taken  in 
conjunction  with  what  had  been  previously  said  by  the  same  learned  judge,  viz.  "  In 
this  case,  the  evidence  is,  that  an  order  was  given  for  making  articles  by  the  same 
mode  for  which  the  plaintiff's  had  obtained  their  patent,  which  articles  were  afterwards 
received  by  the  defendants.  This  is  quite  sufficient  to  satisfy  an  allegation  that  they 
made  these  articles  :  for,  he  that  causes  and  procures  to  be  made  may  be  well  said  to 
have  made  them  himself."  In  Mintvr  v.  jrUliams,  1  Webster's  P.  C.  135,  4  Ad.  &  E. 
251,  5  N.  &  M.  647,  exposing  or  offering  for  sale  was  held  not  to  amount  to  an 
infringement  of  a  patent :  and  the  language  of  the  court  in  Holmes  v.  The  London  and 
North  Western  Raihmy  Company  shews  that  it  is  at  least  doubtful  whether  a  mere  sale 
can  be  an  infringement. 

Erle,  C.  J.  As  to  the  question  whether  the  mere  act  of  sale  of  the  patented 
article  is  an  infringement  of  [176]  the  plaintifi"'s  right,  although  the  strong  inclination 
of  our  opinion  is  against  you,  yet,  as  we  believe  the  point  has  not  been  actually  decided, 
we  think  it  better  that  you  should  have  a  rule.    As  to  the  other  point,  that  the  plaintiff', 
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lieing  the  assignee  of  the  two  moieties  of  the  patent,  is  not  entitled  to  sue  for  an 
infringement  in  the  same  manner  as  he  would  have  been  if  he  had  taken  the  whole 
interest  in  the  patent  under  one  assignment, — we  are  of  opinion  that  the  assignment 
to  the  plaintitt'of  tliat  partial  interest  under  the  deed  of  the  28th  of  September,  1858, 
made  the  plaintiff'  in  effect  tenant  in  common  with  the  defendant  of  the  entirety  of  the 
patent ;  and  that,  the  defendant  having  afterwards  assigned  the  remaining  moiety  to 
Dodge  &  Giandonatti,  when  Dodge  and  Giondonatti  assigned  to  the  plaintiff'  on  the  6th 
of  June,  1859,  the  plaintiff'  became  assignee  of  the  whole  patent,  as  if  the  original 
assignment  to  him  from  the  defendant  had  compi-ised  the  whole.  Upon  that  point, 
therefore,  wc  think  there  should  be  no  rule. 

As  to  the  point  made,  that  the  defendant  is  not  li.ible  for  the  sale  of  the  patented 
articles  between  the  6th  of  June,  when  the  plaintiff"  became  sole  proprietor  of  the 
patent,  and  the  1-lth  of  June,  when  the  defendant  received  notice  of  the  plaintift^s 
intei'est,  and  so  ceased  to  have  any  right  to  act  upon  a  supposed  license  from  Dodge 
and  Giandonatti,  and  as  to  the  question  whether  the  sale  of  the  articles  called  plate- 
holders  wa.s  an  infringement  of  the  jiatent, — we  will  speak  to  my  Brother  Byles,  and 
communicate  to  you  the  result. 

On  a  subsequent  day,  his  Lordship  intimated  that  there  was  to  be  no  rule  as  to  the 
plate-holders. 

The  rule  was  drawn  upas  follows: — "Upon  reading,  &c.,  it  is  ordered  that  the 
plaintiff,  njjon  notice  of  this  [177]  rule  to  be  given  to  him  or  his  attorney,  shall  shew 
cause  to  this  court,  on,  &c.,  why  the  verdict  found  for  him  on  the  trial  of  this  cause 
at,  &c.,  should  not  be  set  aside,  and  instead  thereof  a  verdict  be  entered  for  the  defen- 
dant pursuant  to  leave  reserved,  on  the  ground  that  the  patent  was  not  wholly  vested 
in  the  plaintiff,  and  that  the  plaintiff'  was  not  entitled  to  maintain  the  action  against 
the  defendant  until  after  notice  of  the  assignment  of  the  patent,  and  that  the  sale  of 
the  articles  imported  from  abroad  was  not  an  infringement ;  or  why  a  new  trial  should 
not  be  had  between  the  said  pai-ties  on  the  ground  of  misdirection  as  to  the  sale  of  an 
article  imported  from  abroad  being  an  infringement ;  and  why  the  order  for  an  acconnt, 
so  far  as  the  same  may  relate  to  plate-holder.s,  should  not  be  discharged,"  itc. 

Hindmarch  (with  whom  was  Pigott,  Serjt.)  shewed  cause.  The  first  point  on 
which  the  rule  was  moved  is,  that  the  patent  was  not  wholly  vested  in  the  plaintiff', 
and  that  he  was  not  entitled  to  maintain  an  action  against  the  defendant  luitil  after 
notice  of  the  assignment  to  him  of  the  second  moiety  of  the  patent  l\v  Dodge  and 
Giandonatti.  This  point  hardly  arises.  The  declaration  alleges,  that,  before  the 
accrual  of  the  cause  of  action,  the  plaintifT  had  liocome  assignee  of  the  second  moiety 
of  the  patent  :  and  there  is  an  independent  allegation  that  the  whole  had  become  vested 
in  him  ;  aufl  that  the  infringement  took  place  after  the  assignment  of  the  entirety. 
And  thei-e  is  no  ple.-i  of  leave  and  licence.  Down  to  the  time  of  the  .assignment  to 
Dodge  and  (Jiandunatti,  of  the  4th  of  February,  1859,  the  plaintiff' and  defendant  were 
acting  in  concert  with  reference  to  the  patent.  The  moment  the  latter  had  divested 
himself  of  the  portion  of  the  right  which  remained  in  him  after  the  assigimient  of  the 
[178]  first  moiety  to  the  plaintiff",  he  was  a  stranger  to  the  patent.  The  case  of 
•/e/ZJ'/v/.v  v.  liooacii,  -1  House  of  Lords  Gases,  815,  will  be  relied  on  for  certain  dicta  of 
Lord  St.  Ijconards  and  some  learned  judges  to  shew  that  there  cannot  be  a  partial 
assignment  of  copyright.  [Byles,  J.  How  can  that  case  or  those  dicta  have  any 
application  after  the  assignment  of  the  second  moiety  of  tins  patent  to  the  plaintiff".'] 
It  can  have  no  application  at  all.  The  .'i5th  and  .'With  sections  of  the  15  tt  16  Vict. 
!■.  8.'?,  i-ecognize  the  assignment  of  a  partial  interest  in  a  patent.  The  next  groinid 
is,  that  the  sale  of  ai'ticlcs  imported  from  abroad  was  not  .an  infringement.  If  a  sale 
of  the  patent  article  is  not  an  infringement,  it  is  difficult  to  see  how  a  ])atent  can  be 
infringe!)!  at  all  e.vcept  by  a  manufactiu'cr  of  the  article.  All  the  precedents  allege  a 
sale  :  Tiudal,  C.  J.,  in  his  summing-up  in  (li/jsoii  v.  lirand,  1  Webster's  1'.  C.  6.'ii>,  .says  : 
•'  If  they  (the  defendants)  have  themselves  sold  an  article  of  exactly  the  .same  faliric, 
made  in  the  same  manner  as  that  for  which  the  ]iatent  was  taken  out,  such  sale  may 
be  considered  as  a  using  of  the  invention  within  the  terms  of  the  dcclaivition  :  "  ami 
the  whole  court  in  the  case  of  Miiiler  v.  inilimna,  A  Ad.  iV;  K.  251,  5  N.  >V;  M.  647, 
1  Webstei's  P.  C.  126,  l.'^S,  assume  that  if  the  defendant  had  sold  an  article  ma<le  in 
imitation  of  the  ]ilaintiff"s  invention,  he  would  have  been  iialile.  Tli.it  vending  would 
be  infringing  nobody  ever  doubted.  [Bylc.«,  J.  Introducing  from  abi-oad  is  one 
species  of  making.]      It   is  so  ])iit  by  Tiiid.il,  ('.  .1.,  in  his  sununingup  in  the  case  of 
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Gibson  V.  Brand,  1  AA'cbster's  P.  C.  630.  [Byles,  J.  1  thought  the  distinction  between 
copyright  and  patent  law  was  this, — that  the  importation  of  a  book  published  abroad  is 
no  infringement  of  the  former,  but  that  the  sale  of  an  article  patented  here  manu- 
factuied  abroad  is  an  infringement  of  the  latter.]  The  case  of  CaJihreU  v.  I'muiisxengen, 
9  Hare,  415,  is  an  authority  to  shew  [179]  that  the  fact  of  importation  makes  no 
difference.  There,  the  foreign  owners  of  a  .ship,  without  fraud,  and  in  ignorance  of 
the  patent,  caused  to  be  made  and  attached  to  their  vessel,  not  being  a  British  ship,  in 
their  own  country,  a  screw-propeller  on  a  principle  which  was  protected  by  an  English 
patent.  The  vessel  came  to  England  with  a  cargo,  for  the  purposes  of  trade.  The 
Viee-Chancellor  restrained  by  injunction  the  use  of  the  screw-propeller  while  the  vessel 
should  be  within  the  waters  over  which  the  English  patent  extended.  A  remonstrance 
from  the  Dutch  government  against  this  decision  procured  the  insertion  in  the  15  &  16 
Vict.  c.  83,  of  the  26th  section,  which  enacts  that  "no  letters-patent  for  any  invention 
(granted  after  the  passing  of  this  act)  shall  extend  to  prevent  the  use  of  such  invention 
ill  any  foreign  ship  or  vessel,  or  for  the  navigation  of  any  foreign  ship  or  vessel,  which 
may  be  in  any  port  of  Her  Majesty's  dominions,  or  in  any  waters  within  the  jurisdic- 
tion of  any  of  Her  Majesty's  courts,  where  such  invention  is  not  so  used  for  the  manu- 
facture of  any  goods  or  commodities  to  be  vended  within  or  exported  from  Her  Majesty's 
dominions  :  Provided  always  that  this  enactment  shall  not  extend  to  the  ships  or  vessels 
of  any  foreign  state  of  which  the  laws  authorize  subjects  of  such  foreign  state  having 
patents  or  like  privileges  for  the  exclusive  use  or  exercise  of  inventions  within  its 
territories,  to  prevent  or  interfere  with  the  use  of  such  inventions  in  British  ships  or 
vessels,  or  in  or  about  the  navigation  of  British  ships  or  vessels,  while  in  the  ports  of 
such  foreign  state,  or  in  the  waters  within  the  jurdisdiction  of  its  courts,  where  such 
inventions  are  not  so  used  for  the  manufacture  of  goods  or  commodities  to  be  vended 
within  or  exported  from  the  territories  of  such  foreign  state."  As  to  the  third  ground 
upon  which  the  rule  was  moved,  there  clearly  was  no  [180]  misdirection  in  the  learned 
judge's  telling  the  juiy  that  the  sale  of  the  articles  imported  from  France, — called 
on  the  one  side  plate-holders,  and  on  the  other  brackets  or  pegs, — was  an  infringe- 
ment of  the  patent.  They  were  the  things  which  were  specifically  described  in  the 
specification  as  amended  by  the  disclaimer.  [Byles,  J.  If  the  defendant  meant  to  say 
that  the  article  imported  was  old,  he  should  \vx\e  raised  that  by  plea  :  but,  having  sold 
the  patent,  he  is  estopped  from  averring  its  invalidity.]  The  account  ordered  by  the 
learned  judge  at  the  trial  is  one  w-hich  the  plaintiil  is  entitled  to  :  and  the  court  will 
not  interfere  with  the  order.  [Erie,  C.  J.  As  at  present  advised,  we  should  like  to 
hear  what  Mr.  "Webster  has  to  say.] 

Webster,  in  support  of  the  rule.  The  plate-holder  was  a  knoivn  implement  at  the 
time  of  the  grant  of  the  letters-patent.  The  patent  is  for  the  accessories  only,  not  for 
plate-holders ;  and  there  is  no  evidence  of  any  sale  by  the  defendant  of  any  article 
embraced  by  the  patent  after  the  notice  of  the  14th  of  June,  1859.  [Erie,  C.  J.  The 
difficulty  in  your  way  is,  that  the  defendant  is  precluded  from  setting  up  the 
invalidity  of  the  patent,  as  between  himself  and  the  plaintifl'.]  A  grant  of  a  patent  is 
an  entire  and  indivisible  thing :  and  an  assignment  of  a  share  of  it  conveys  to  the 
assignee  no  right  beyond  a  right  to  an  account :  Prothewe  v.  M(ui,  5  M.  &  "W.  675, 
1  Webster's  P.  C.  414.  [Keating,  J.  You  contend,  that,  if  the  patentee  assigns  a 
moiety  of  the  patent  to  A.,  and  another  moiety  to  B.,  he  still  retains  the  legal 
interest  *?]  Precisely  so.  [Keating,  J.  Then,  if  the  grant  be  to  two,  it  is  impossible 
for  one  of  the  grantees  to  assign  his  share  ?]  The  assignment  of  part  will  not  enable 
the  assignee  to  work  the  patent  independently.  That  there  cannot  be  a  partial  assign- 
ment of  copyright,  seems  pretty  clear  [181]  from  the  dicta  in  Je//(77/i' v.  Boomy,  4  House 
of  Lords  Cases,  815;  and  there  is  no  reason  why  the  same  principle  should  not  apply 
to  the  patent-law.  Pollock,  C.  B.,  there  says,  p.  940, — "I  think  it  ver}'  doubtful 
whether  copyright  can  be  at  all  partially  assigned.  I  am  clearly  of  opinion  that  in 
this  countrj'  the  proprietor  of  the  copyright  could  not  assign  it  with  reference  to  one 
county  to  one  person,  and  with  reference  to  another  county  to  a  different  person,  so 
as  to  give  to  each  a  right  to  maintain  an  action  for  infringing  the  copyright  Now, 
the  statute  in  force  at  the  time  of  this  transfer  was  the  54  G.  3,  c.  l55.  The  4th 
section  of  that  act  makes  copyilght  under  the  statute  commensurate  with  the  British 
dominions  ;  and  I  think  it  is  a  right  or  property  which  is  not  capable  of  being  divided 
into  parts  and  divisions  aecoi-ding  to  local  boundaries.  It  appears  to  me,  therefore, 
that  the  assignment  to  the  defendant  in  error,  being  for  publication  in  the  United 
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Kingdom  only,  and  not  all  the  British  dominions,  would  operate  as  a  license  only,  and 
would  not  by  the  laws  of  the  country  enable  the  defendant  to  sue  at  law  as  the  pro- 
prietor of  the  copyright  foi-  the  United  Kingdom  only."  And  Lord  St.  Leonards  sa\'s, 
p.  W2, — "  If  there  is  one  thing  which  I  should  be  inclined  to  represent  to  your  Lord- 
ships as  being  more  clear  than  any  other,  in  this  case,  it  is,  that  copyright  is  one  and 
indivisible.  I  am  not  speaking  of  the  right  to  license  ;  but  copyright  is  one  and 
iiidi\isible,  or  is  a  right  which  may  be  transferred,  but  which  cannot  be  divided. 
Nothing  could  be  more  absurd  or  inconvenient  than  that  this  abstract  right  should  be 
divided,  as  if  it  were  real  property,  into  lots,  and  that  one  lot  should  be  sold  to  one 
man,  and  another  lot  to  a  different  man.  It  is  impossible  to  tell  what  the  incon- 
venience would  be.  You  might  have  a  sepaiate  transfer  of  the  right  of  publication 
in  every  county  in  the  king-[182]-dom."  It  may  be  here  that  the  plaintiff  would  have 
an  action  against  Lavater  for  the  breach  of  his  covenant,  but  not  an  action  for  an 
infringement  of  the  patent.  The  disclaimer  gets  rid  of  the  right  as  to  plate-holders, 
leaving  the  patent  valid,  perhaps,  as  to  the  brackets  or  pegs  ;  but  the  defendant  could 
not  lie  guilty  of  any  infringement  until  he  had  notice  of  the  assignment  of  the  second 
moictv  to  the  plaintiff,  which  might  be  taken  to  be  a  deteimination  of  the  licence. 
Then,  the  mere  sale  of  the  patent  article  is  no  infringement.  "  Woiking  or  making," 
in  the  6th  section  of  the  21  Jac.  1,  c.  .3,  must  be  taken  to  refer  to  something  more  than 
mere  use.  The  words  apply  only  to  the  manufacture  of  the  article,  and  not  to  articles 
innocently  imported  from  alii'oad.  [Ev\e,  C.  J.  I  should  have  thought  that  selling 
the  patent  article  was  a  very  material  practising  of  the  invention.]  At  the  most,  it 
could  only  be  evidence  for  the  jury.  Gihsoii  v.  Brand,  1  Webster's  P.  C.  630,  is  a 
strong  authority  for  the  defendant.  And  Minter  v.  Williams  merely  shews  that  offer- 
ing for  sale  is  not  equivalent  to  selling ;  not  that  selling  would  necessarily  be  an 
infringement.  The  matter  was  much  di.scussed  in  Holmea  v.  The  Nvrth  Western  Bail- 
ivay  Coiiipanij,  1  Macrory's  P.  C.  13.  With  I'espect  to  the  form  of  the  order, — as  it 
now  stands,  it  embraces  plate-holders,  which  are  not  within  the  patent :  whei'eas,  it 
ehould  have  been  confined  to  the  pegs  or  brackets. 

Ekle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  take  the  four 
grounds  upon  which  it  has  lieen  moved  as  stated  in  the  rule  itself.  I  consider  the  fii-st 
ground  relied  upon  by  Mi-.  AN'ebster  to  be  that  the  patent  was  not  wholly  vested  in 
the  plaintiff,  and  that  plaintill'  was  not  entitled  to  maintain  the  action  until  after  the 
defendant  had  notice  of  the  [183]  complete  assignment  of  the  patent  to  him.  It  turns 
out  that  the  patent  having  been  granted  to  Walton,  he  assigned  one  moiety  of  it  to 
the  plaintiff  and  the  other  moiety  to  two  persons  named  Dodge  and  (iiandonatti,  and 
that,  befoi'e  the  accrual  of  the  cause  of  action,  this  second  moiety  was  assigned  by 
Dodge  and  Giandonatti  to  the  ])laintifr;  so  that,  when  this  action  was  commenced,  both 
moieties  were  vested  in  the  plaintiff.  On  the  part  of  the  defendant,  Mr  Webster  has 
contended  that  a  grant  under  letters-patent  is  one  and  indivisible,  and  that,  notwith- 
standing the  assignment  of  a  moiety,  the  original  patent  right  remains  in  the  patentee, 
and  n(jtliing  passes  to  the  assignee  but  a  mere  license'  to  use  the  patent  and  a  right  to 
ha\e  an  account ;  anfl  he  has  fui-ther  contended,  that,  even  when  the  patentee  has 
assigned  the  other  moiety  to  a  third  person,  and  both  moieties  have  ultimately  come 
together  and  become  vested  by  assignment  in  the  same  per.son,  the  original  franchise 
still  lemains  in  the  giantce  of  the  jiatent,  though  he  may  have  no  beneficial  interest 
therein,  and  the  assignee  only  ac(|uires  the  imperfect  ownership  before  mentioned. 
This  aigumant  has  been  urged  with  a  great  deal  of  learning  and  ingenuity  :  but  I 
cannot  think  it  ought  to  prevail.  I  think  it  would  lead  to  very  great  inconvenience 
if  it  were  to  be  held  that  the  legal  right  was  thus  vested  in  one  person  and  the  l)ene- 
ficial  ownership  in  another:  and  I  consider  that  the  3.5th  section  of  the  l.'j  &  10 
Vict.  c.  83,  docs  incidentally  rccogTii/c  the  assignment  of  a  share  of  a  ])atcnt  as  passing 
to  the  assignee  something  iiioic  than  the  shadowy  int(Mest  which  has  been  thus  con- 
tended for.  That  section  provides  that  "  there  shall  be  kept  at  the  otlici!  .-ippoinled 
for  tiling  specifications  in  Chancery  under  this  ant  a  liook  or  books  intituled  'The 
register  (jf  ])roprietors,'  wherein  shall  be  enterc^d,  in  such  manner'  iis  the  commissioirer'S 
shall  direct,  the  assignmcirt  of  any  letlcrs-iraterrt,  or  of  any  [184]  share  or  irrterest 
therein,  arry  licence  under  letter's-patcnt,  and  the  district  to  which  sirch  licerrco  r-clates, 
with  the  irame  or  rrames  of  arry  per'son  havirrg  arry  slrar'c  or  irrterest  irr  srreh  lotter-s- 
patcrrt  or  lieeirce,  the  date  of  his  or  their  acquir'irrg  such  letter's-paterrt,  shnr-e,  arrd 
inter-est,  and  arry  other  matter  or  tlrirrg  relatirrg  to  or  affeetirrg  the  proirr-ietor-shij)  irr 
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such  letters-patent  or  licence  ;  and  a  copy  of  any  entry  in  such  book,  certified,  &c., 
shall  be  given  to  any  person  requiring  the  same,  on  payment  of  the  fees  thereinafter 
provided ;  and  such  copies  so  certified  shall  be  received  in  evidence  in  all  courts  and 
in  all  proceedings,  and  shall  be  prima  facie  proof  of  the  assignment  of  such  letters- 
patent,  or  share  or  interest  therein,  or  of  the  licence  or  proprietorship,  as  therein 
expressed  :  Provided  ahvavs,  that  until  such  entry  shall  have  been  made  the  grantee 
or  grantees  of  the  letters-patent  shall  be  deemed  and  taken  to  be  the  sole  and  exclusive 
proprietor  or  proprietors  of  such  letters-patent,  and  of  all  the  licences  and  privileges 
thereby  given  and  granted,"  &c.  This  is  by  no  means  a  direct  enactment  to  that 
effect :  but  it  shews  that  the  legislature  contemplated  that  an  interest  might  pass  by 
an  assignment  of  a  part  or  share  of  a  patent.  The  36th  section  also  provides  that  it 
may  be  lawful  for  a  larger  number  than  twelve  persons  to  have  a  legal  and  beneficial 
interest  in  letters-patent.  It  is  said  that  these  persons  would  take  as  joint-tenants, 
and  that,  if  one  died,  no  interest  would  pass  to  his  personal  representatives,  but  the 
legal  right  would  survive  to  the  other  joint-tenants.  That  view  presents  so  much 
inconvenience  that  I  cannot  accede  to  it ;  and  I  think  the  law  will  be  much  better  laid 
down,  as  we  latelj^  whether  rightly  or  wrongly,  held  in  DunnicUff  v.  Mallett,  ante, 
vol.  vii.,  p.  209,  that  an  assignee,  whether  of  the  entirety  of  a  patent,  or  of  a  part  or 
share  in  it,  takes  the  legal  interest,  and  is  not  to  be  considered  mereh'  as  a  licensee. 

[185]  As  to  the  contention  that  the  defendant  was  not  liable  for  the  infringement 
of  the  patent,  until  he  received  notice  of  the  assignment  of  the  second  moiety  to  the 
plaintiff,  for  that  he  may  have  bona  fide  acted  under  a  supposition  that  he  was  entitled 
to  sell  the  patent  articles, — it  seems  to  me  that  entirely  fails  ;  for,  whatever  right  the 
defendant  might  have  had  whilst  he  remained  owner  of  a  moiety  of  the  patent,  from 
the  moment  he  assigned  that  right  to  Dodge  and  Giandonatti,  he  must  have  known 
that  he  had  no  interest  whatever  in  the  patent,  unless  he  had  that  scintilla  of  right 
which  Mr.  Webster  has  endeavoured  to  convince  us  he  had,  and  that  he  was  infring- 
ing the  right  of  some  one. 

The  next  point  contended  for  by  the  defendant  was,  that  there  had  been  no 
infringement,  Vjocause  the  defendant  had  only  sold  the  articles  in  question,  and  that 
the  mere  sale  of  articles  imported  from  abroad  is  not  an  infringement  of  the  patent, 
though  the  making  of  them  would  be.  1  have  attentively  listened  to  the  arguments 
of  the  learned  counsel  on  both  sides  derived  from  the  old  statute  and  the  language  of 
the  grant.  The  words  in  the  statute  of  James  are  "  working  or  making."  In  the 
granting  part  ol  the  letters-patent  the  words  are  "  make,  use,  exercise,  and  vend,"  and 
ni  the  prohibitory  part,  "make,  use,  or  put  in  practice."  All  these  words  are  suscep- 
tible of  some  of  the  constructions  which  have  been  contended  for :  but  it  appears  to 
me  to  be  clearly  the  intention  of  the  Crown  in  granting  letters-patent  for  a  new 
invention,  to  prohibit  and  prevent  third  persons  from  using  the  patent  article  for  the 
purpose  of  jjrotit  by  selling.  The  object  is  to  give  to  the  inventor  the  profit  of  his 
invention  ;  and  the  most  effectual  way  of  defeating  that  object  would  be  the  pei-mit- 
ting  others  to  derive  from  the  sale  of  the  patent  article  the  profit  which  it  w^as  intended 
to  secure  to  the  patentee.  It  seems  to  me,  [186j  therefore,  that  proof  that  a  party 
has  sold  the  patent  article,  without  proof  of  his  having  made  it  or  procured  it  to  be 
made,  would  be  good  evidence  to  warrant  a  jury  in  finding  that  he  has  been  guilty  of 
an  infringement.  As  to  the  circumstance  of  the  goods  having  lieen  imported  from 
abroad,  I  should  say,  that,  if  this  were  simply  the  case  of  an  importation,  without  any 
proof  of  knowledge  on  the  part  of  the  imjjorter  that  the  article  impoited  was  a 
patented  article,  the  mere  sale  would  be  sufticient  to  charge  him.  But  it  is  unneces- 
sary to  lay  that  down  here  ;  for,  the  defendant  acted  with  full  knowledge  :  he  has  not 
imported  goods  hy  hazard  which  have  been  made  by  another  manufacturer  ;  but  he 
has  imported  articles  with  his  own  name  stamped  on  them  as  the  maker,  which  he  well 
knew  to  be  a  violation  of  the  patent.  Being  himself  the  patentee,  and  ha^■ing  the 
privilege  of  manufacturing  the  article  in  France,  and  the  articles  having  been  imported 
by  him  from  France,  and  bearing  his  name,  it  is  clear  to  my  mind  that  the  jury  would 
have  been  well- warranted  in  coming  to  the  conclusion  that  the  defendant  manufactured 
them  in  France  for  the  purpose  of  importing  and  selling  them  in  this  country,  in 
violation  of  the  English  patent. 

The  last  point  made  hy  Mr.  Webster  was,  that  the  account  to  which  the  plaintiff 
is  entitled  under  the  order  of  the  learned  judge  is  not  to  extend  to  the  article  which 
has  been  called  by  Mr.  Webster  a  pneumatic  plate-holder,  and  by  the  counsel  for  the 
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plaintifiF  a  pneumatic  peg  or  bracket.  The  original  patent  was  for  the  application  of 
the  principle  of  pneumatics  to  cause  pegs,  brackets,  &c.,  to  adhere  mechanically  on 
solid  surfaces,  and  so  appl\dng  it  to  a  variet\'  of  articles.  As  between  these  parties, 
I  am  of  opinion  that  it  is  not  competent  to  the  defendant  to  question  the  validity  of 
the  patent  on  the  ground  of  want  of  novelty,  [187]  liecause  the  description  therein 
embraced  the  plate-holder  of  Bolton,  which  is  apparently  an  application  of  the  pneu- 
matic principle.  The  defendant,  who  has  received  a  large  sum  for  the  sale  of  this 
patent,  ought  not  to  be  allowed  to  raise  any  question  as  to  its  validity.  I  have  looked 
at  the  original  specification  and  at  the  disclaimer.  Mr.  Webster  contends  that  the 
disclaimer  was  intended  to  give  up  all  claim  of  extending  the  patent  so  far  as  to  com- 
prise what  he  calls  "plate-holders,"  and  to  confine  it  to  pneumatic  pegs,  with  acces- 
.sories,  such  as  hooks,  &c.  So  that,  according  to  his  construction,  taking  the  specifi- 
cation with  the  disclaimer,  it  was  a  patent  for  applying  accessories  to  pneumatic 
instruments.  I  am  of  opinion,  however,  that  it  is  not  a  patent  for  adapting  those 
accessories  to  pneumatic  pegs,  but  for  the  application  of  the  pneumatic  principle  for 
fixing  pegs  to  solid  substances,  by  creating  a  vaciuim.  That  is  the  substance  of  it ; 
and  the  mode  of  using  it  with  the  accessories  there  spoken  of,  is  only  pointing  out  a 
way  of  using  the  invention,  and  to  my  mind  forms  no  part  of  the  substance  of  the 
specification.  I  am,  therefore,  of  opinion  that  the  articles  which  the  defendant  calls 
plate-holders,  and  the  plaintitt'  pegs,  are  clearly  within  the  specification  as  amended 
^nd  altered  by  the  disclaimer. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  I  think  all  the  grounds  taken 
by  Mr.  Wel)ster  upon  this  rule  have  failed,  though  they  have  been  urged  with  much 
ingenuity  and  ability.  It  would  certainly  be  quite  new  to  hold  that  no  legal  interest 
in  this  patent  passed  by  the  assignment  to  the  plaintiff'.  No  authority  has  been  or 
could  be  cited  to  support  the  proposition  :  but  certain  dicta  in  the  case  of  Jeffnyx  v. 
Bousey,  4  House  of  Lord's  Cases,  815,  have  been  referred  to.  It  would  indeed  be  a 
strange  thing  at  this  time  of  [188]  day,  when  patents  have  been  divided  so  frequently, 
and  when  the  3.5th  and  36th  sections  of  the  15  &  Ifi  Vict.  c.  83,  to  which  my  Lord 
has  referred,  recognize  the  assignment  of  a  share  in  a  patent  coupled  with  an  interest 
in  the  a.ssignee,  if  we  were  without  any  distinct  authoi-ity  to  hold  that  a  party  who 
has  by  two  separate  assignments  of  the  two  moieties  of  a  patent  got  the  whole 
beneficial  interest  in  the  patent  vested  in  him,  could  not  maintain  an  action  for  an 
infringement, — because  the  same  argument  which  would  prevent  the  plaintifi"  from 
maintaining  an  action  against  the  present  defendant  would  of  course  equally  pievent 
him  fi'oin  maintaining  an  action  against  any  other  person  who  might  infringe  the 
patent ;  and  this  would  be  establishing  a  I'ule  the  inconvenience  of  which  can  hai'dly 
be  conceived.  I  therefore  think  there  was  sufiicient  interest  in  the  plaintiff  as  assignee 
of  this  patent  to  entitle  him  to  maintain  this  action.  Nor  do  I  thinU,  for  the  reasons 
stated  by  my  Lord,  that  notice  was  necessary. 

I  mu.st  confess  I  have  never  from  the  ijcginning  of  the  argument  entertained  the 
slightest  doubt  that  the  selling  of  these  articles  in  the  way  that  was  shewn  hero  was 
an  infringement  (jf  the  patent.  What  we  have  to  see,  i.s,  whether  there  has  Ijecn  such 
a  use  by  the  defendant  of  the  patented  invention  as  to  constitute  an  infringement 
within  the  meaning  of  the  statute.  It  seems  to  me  that  the  selling  of  an  article,  and 
the  converting  it  into  money,  is  about  the  most  ofl'octual  and  available  mode  of  using 
it  that  can  be  imagined.  The  only  possible  argument  that  could  bo  urged  by 
Mr.  Webster  with  any  show  of  reason  was  that  which  he  has  so  strenuously  urged,  viz. 
that  the  word  "vend"  is  fouiifl  in  the  gianting  part  of  the  letters-patent  only,  and 
not  In  the  prohibitory  l)art, — the  words  there  being  "make,  use,  or  put  in  practice." 
[189]  Hut  I  do  not  think  that  circumstance  is  at  all  inconsistent  with  the  position 
that  the  vending  or  selling  an  article,  and  turning  into  money,  is  a  using  or  putting 
in  practice  the  invention. 

With  respect  to  that  part  of  the  rule  which  seeks  to  varj'  the  order  for  an  accc)unt, 
it  suems  to  me  that  all  we  have  to  look  at  is  sim))ly  this,— are  the  articles  as  to  which 
the  account  is  to  be  taken  within  the  terms  of  tiie  specification,  as  altered  and  amended 
by  the  dischiimer  ?  I  am  clearly  of  opiin'on  that  they  are,  and  that  it  is  not  com|)etent 
to  the  defendant  in  this  ease,  regard  being  had  to  the  relation  in  which  ho  stands  to 
the  plaintitt',  to  enter  upon  the  discussion  which  Mr.  Webster  raised  as  to  .some  of  the 
articles  in  question  being  plate-holders.  They  are  pegs,  pneumatic  pegs,  clearly  within 
the  terms  of  the  specification. 
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Byles,  J.  I  entirely  concur  in  the  opinions  expressed  by  my  Lord  and  my  Brother 
Keating.  Notwithstanding  the  result,  the  defendant  will  at  all  events  have  the 
satisfaction  of  reflecting  that  his  case  has  not  failed  for  want  of  the  zealous  exertions 
of  his  very  able  counsel  ;  though  1  must  confess  1  have  never  from  the  first  entertained 
any  doubt  about  the  matter. 

^^'ith  regard  to  the  first  ground  upon  which  the  rule  was  obtained,  viz.  that  there 
cannot  be  an  assignment  of  a  portion  of  a  patent,  1  quite  accede  to  the  view  taken  by 
my  Lord  and  my  learned  Brother :  and,  having  been  well  acquainted  with  the  case  of 
Jeffcri/s  V.  Buosey  in  its  progress  through  the  House  of  Lords,  1  may  venture  to  say 
that  what  was  there  said  by  the  learned  judges  and  noble  Lords  who  took  part  in 
the  discussion  has  nothing  whatever  to  do  with  this  case.  The  question  there  was, 
whether  a  copyright  could  be  divided  so  as  to  be  assigned  as  to  different  localities 
to  several  difierent  persons.  Here,  the  question  is,  whether  [190]  a  patent  right  is 
capable  of  assignment  to  a  plurality  of  owners.  That  a  plurality  of  holders  may  exist 
in  the  case  of  a  patent  is  clear  from  the  language  of  the  old  cases  and  the  statutes, 
and  no  authority  has  been  cited  or  argument  urged  which  satisfies  me  that  the 
assignees  took  equitable  interests  only,  or  held  their  respective  shares  as  tenants  in 
common  or  joint  tenants. 

Then,  as  to  the  selling  the  patent  articles  not  being  an  infringement, — I  will  not 
say  a  word  as  to  the  principle  :  but,  upon  authority,  the  matter  stands  thus, — there  is 
no  authority  to  shew  that  it  is  not,  and  there  are  two  distinct  authoiities  to  shew  that 
it  is  ;  for,  in  the  case  of  Minter  v.  JFilliams,  4  Ad.  &  E.  2.51,  5  N.  &  M.  G-tT,  1  Webster's 
P.  C.  135,  every  one  of  the  learned  judges  gave  his  judgment  upon  the  giound  that 
exposing  for  sale  was  not  selling,  which  leads  one  to  the  inference  as  clearly  as  if  it 
had  been  expressed  in  words,  that,  in  their  opinions,  a  vending  or  selling  of  the  patented 
article  is  an  infringement  of  the  patent. 

As  to  the  order  for  the  account, — there  would  have  been  no  necessity  for  this  part 
of  the  rule,  had  it  not  been  for  the  ambiguity,  or  rather  the  dift'erence  in  the  mode  of 
descril)ing  the  aitiele  in  the  letters-patent  and  in  the  disclaimer.  Mr.  Webster  calls 
the  thing  a  plate-holder  ;  Mr.  Hindmarch  calls  it  a  peg.  That  which  was  ordered  at 
the  trial,  and  which  is  ordered  now,  is,  that,  for  the  article  called  a  bracket  or  peg 
imported  from  abroad,  there  shall  be  an  account,  but  not  for  the  article  which  both 
sides  agi-ee  in  calling  a  "plate-holder." 

1  may  add,  that,  although  Mr.  Webster  is  by  the  terms  of  the  rule, — terms  which 
were  imposed  upon  him  for  the  sake  of  saving  needless  expense,  and  which  do  not 
affect  the  judgment  of  this  court  in  the  smallest  degree, — bound  to  rest  satisfied  with 
the  decision  here,  still  he  is  not  bound  as  to  the  first  point,  if  he  thinks  [191]  he  can 
apply  this  reasoning  of  the  judges  in  Jefferysw.  ii'wsfy  to  this  case,  because  the  objection, 
if  any  exist,  appears  upon  the  record. 

Hindmarch.  The  older  will  be  in  the  general  form  given  in  Holland  v.  Fox, 
3  Ellis  &  B.  977,  for  an  account  of  sales  down  to  the  present  time. 

^\'ebster.  There  can  l)e  no  objection  to  that ;  for,  there  has  been  no  sale  since  the 
notice  of  the  lith  of  June,  1859. 

Kule  discharged. 

The  rule  Avas  drawn  up  as  follows  : — "  Upon  reading  a  rule  made  in  this  cause  on 
Tuesday,  the  24th  of  January  last,  and  on  hearing  counsel  on  both  sides,  it  is  ordered 
that  the  said  rule  be  and  the  same  is  hereby  dischai-ged  :  And  it  is  further  ordered 
that  one  of  the  masters  of  this  court  do  take  an  account  of  all  profits  made  by  the 
defendant  by  means  of  the  infringement  of  the  letters-patent  in  the  declaration  mentioned 
since  the  6th  day  of  June,  1859,  up  to  the  present  time,  in  respect  of  the  brackets 
and  pegs  such  as  given  in  evidence  upon  the  trial  of  this  cause,  or  described  in  the 
specification  of  the  said  patent,  and  that  the  defendant  do  pay  to  the  said  plaintift" 
the  amount  of  such  profits  so  to  be  ascertained  as  aforesaid." 

Hindmarch,  in  Trinity  Term,  mo\'ed  to  amend  the  above  rule,  by  substituting  for 
the  words  in  italics  the  words  "all  pi-ofits  of  which  the  plaintiff  has  been  deprived  by 
means  of  the  infringement  by  the  defendant  of  the  letters-pateut  "  He  submitted  that 
it  might  be  that  the  defendant  had  made  no  profits,  and  yet  might  have  deprived  the 
plaintift"  of  a  great  deal ;  that  this  was  not  like  the  case  of  Holland  v.  Fox,  3  Ellis.  & 
B.  977,  where  the  question  was  as  to  the  profits  pend-[192]-ing  the  suit;  and  that  the 
account  here  sought  was  given  by  the  15  &  16  Vict.  c.  83,  s.  42,  in  lieu  of  an  assess- 
ment of  damages  by  the  jury.     [Erie,  C.  J.     This  is  given  as  a  substitute  for  the 
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aecoiuit  ill  Chancery.  How  is  the  account  taken  there  ?]  The  defendant  may  have 
woiked  the  patent  so  as  to  bring  the  article  into  disrepute.  In  that  case,  the  profits 
he  made  would  he  no  compen.sation  for  the  injury  resulting  to  the  plaintift"  from  the 
infringement  (a).  [Byles,  J.  I  am  not  aware  of  any  precedent  in  Chancery  of  an 
account  of  the  sort  you  now  apply  for.]  This  is  the  first  ease  that  has  arisen  since 
the  statute  :  and  there  is  only  one  ease  of  an  account  in  Chancery  ;  and  that  was  not 
proceeded  with.  It  was  obvioush'  the  intention  of  the  statute  that  the  patentee 
should  have  a  fair  remuneration  for  the  loss  he  has  sustained  by  rea.son  of  the  infringe- 
ment. [Erie,  C.  J.  The  question  is  an  important  one,  and  therefore  if  you  like  to 
take  a  rule  you  may.] 

On  a  subsequent  day,  the  rule  was  made  absolute  without  opposition  ;  and,  on 
the  12th  of  July,  the  master  gave  the  following  certificate  : — 

"Upon  hearing  the  evidence  adduced  by  both  the  plaintiff  and  defendant,  I  find 
that  the  profit  of  which  the  plaintiff'  has  been  deprived  by  reason  of  the  infringement 
of  the  patent  amounts  to  the  sum  of  6971.  Gs.  "Park." 

[193]    The  Mar(,iuis  of  Salisbury  v.  Kay.     May  1st,  1860. 

[S.  C.  29  L.  J.  C.  P.  225 ;  6  Jur.  N.  S.  11 17 ;  8  W.  R.  462.     Applied,  Armitage  v. 
Jessop,  1866,  L.  E.  2  C.  P.  15 ;  In  re  Long,  1888,  20  Q.  B.  D.  318.] 

The  123rd  section  of  the  Common  Law  Procedure  Act,  1852,  which  gives  the  plaintift" 
in  ever}-  case  of  execution  a  right  to  levy  "  the  e.\pen.ses  of  the  execution,"  over 
and  above  the  sum  recovered  by  the  judgment,  does  not  entitle  him  to  take  under 
a  ca.  sa.  the  expenses  of  a  previous  abortive  writ  of  fi.  fa. 

The  plaintiflT  having  recovered  a  judgment  against  the  defendant  for  the  sum  of 
231.   18s.,  issued  a  fi.   fa.,   which  proved  unproductive.     He  then  issued  a  ca.   sa., 
under  which  the  defendant  was  arrested,  and,  in  order  to  procure  his  discharge,  his 
attorney  paid  the  sheriff's  officer  281.  4s.,  which  sum  was  compounded  of  the  following 
items  : — 

£ 
Levy    .......       23 

Costs  of  writs  ......         2 

Interest  ......         0 

Caption  fee      .  .  .  .  .  .1 

Search  ......         0 

Discharge  fee  ......         0 


s. 

d. 

18 

0 

6 

0 

11 

0 

1 

0 

3 

6 

4 

6 

£28     4     0 


The  second  item  included  11.  5s.  for  the  costs  of  the  abortive  fi.  fa. 

Prentice,  on  a  former  daj'  in  this  term,  obtained  a  rule  calling  upon  the  plaintitl' 
or  his  attorney  to  shew  cause  why  he  or  his  attorney  should  not  refund  to  the  defen- 
dant or  his  attorney  this  sum  of  II.  5s.  so  imi)roperly  indorsed  on  the  ca.  sa.  as  and 
for  the  costs  of  the  unproductive  fi.  fa.  He  submitted  that  the  plaintiff  was  only 
entitled  to  levy  as  costs  of  "execution,"  the  expenses  of  the  writ  actually  executed, — 
referring  to  the  43  (4.  3,  c.  46,  s.  5,  and  the  15  &  16  Vict.  c.  76,  s.  123,  Knrpw 
Sntrhdl,  4  Q.  U.  121,  Ex  parte  Ikthell,  In  re  Uvi'l,  30  Law  Times,  296,  and  Tidd's 
Practice,  !)th  edit.  p.  997. 

[194]  T.  Jones,  on  a  subsequent  day,  shewed  cause.  The  ipu'stion  turns  upmi 
the  construction  of  the  123rd  section  of  the  Common  Law  Procedure  Act,  1M52,  whidi 
enacts,  that,  "in  every  case  of  execution,  the  party  entitled  to  execution  may  levy 
the  poundage,  fees,  and  expenses  of  the  execution,  over  and  above  the  sum  recovered." 

(a)  Mr.  Xoinian,  in  his  treatise  on  the  ])atent  l;iw,  says, — ]).  KJl, — "Now  that  a 
court  of  common  law  has  the  power  of  ordering  an  account,  it  would  seem  a  ])ioper 
mode  of  taking  the  account,  to  ascertain  the  jJioKts  which  might  have  been  made  by 
the  patentee  on  the  articles  made,  used,  or  sold  by  the  infringer,  had  they  been  made, 
used,  or  sold  by  the  patentee ;  or  the  profits  or  .saving  ma<le  by  the  infringer  by  his 
use  of  the  jiatent  right  may  be  claimed." 
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Before  that  statute,  under  a  ca.  sa.  the  pUuiitift'  could  levy  nothing  but  the  amount  of 
the  debt.  The  clause  was  inserted  to  remedy  this  defective  state  of  the  law.  In  the 
bth  edition  of  Archbold's  Practice,  p.  565,  which  was  published  before  the  passing  of 
the  Common  Law  Procedure  Act,  1852,  it  is  said  :  "It  would  seem  that  the  plaintiff 
cannot  levy  under  a  ca.  sa.  sheriff's  fees  [poundage],  officer's  fees,  or  other  expenses 
of  the  execution  above  the  sum  recovered  by  the  judgment,  unless  the  judgment  was 
for  a  penalty,  and  the  execution  be  for  less  than  the  penalty,  or  unless  the  defendant 
has  by  w;urant  of  attorney,  cognovit,  or  otherwise,  expressly  agreed  to  the  levy  of 
them : "  for  which  are  cited  HayJey  v.  Backet,  5  M.  &  W.  620,  and  Fitclier  v.  Hohtrtt;, 

2  Dowl.  N.  S.  394.  But,  in  the  9th  edit.  p.  586,  that  passage  is  omitted,  and  the 
following  substituted, — "  By  the  Common  Law  Procedure  Act,  1852,  s.  123,  the  party 
entitled  to  execution  may  levy  the  fees  and  expenses  of  the  execution  over  and  above 
the  sum  recovered."  The  case  of  Earp  v.  SafrheU,  4  Q.  B.  121,  is  disposed  of  by 
saying  that  it  occurred  before  the  passing  of  the  Common  Law  Procedure  Act.  The 
title  to  the  costs  vests  on  the  issuing  of  the  writ.     In  Bayley  v.  Potts,  8  Ad.  &  E.  272, 

3  N.  &  P.  365,  the  plaintiff"  having  signed  judgment  for  231.  debt  and  costs,  took  out 
a  fi.  fa.  for  241.,  the  11.  being  claimed  for  costs  of  execution  under  the  43  G.  3,  c.  46, 
s.  5.  An  attempt  was  made  to  levy,  which  failed,  the  defendant  having  no  goods. 
The  defendant  then  tendered  [195]  231.,  which  the  plaintiff  refused,  and  issued  an 
elegit  for  the  241.  It  was  held  that  the  tender  was  insufficient,  the  plaintiff  being 
entitled  under  the  statute  to  the  costs  claimed  above  231.,  and  the  court  refused 
to  set  aside  the  elegit.  Lord  Denman  there  said  :  "  A  fi.  fa.  issued,  under  which  the 
plaintiff  had  endeavoured  to  levy.  The  debtor  then  a.sks  him  to  accept  the  debt 
without  the  costs  of  the  fi.  fa.  He  refused  to  do  so ;  and  he  had  a  right  to  refuse  ; 
for,  he  might  by  law  recover  the  whole  under  the  writ."  [Erie,  C.  J.  Did  the  court 
hold  there  that  the  plaintiff  might  take  the  241.  ?]  That  was  left  open.  It  is  the  usual 
course  to  indorse  the  ca.  sa.  as  well  as  the  fi.  fa.  with  the  costs  of  execution.  The 
execution  is  not  the  particular  writ :  the  writ  is  merely  the  aid  to  that  which  the  law 
holds  to  be  the  execution.  Seeing  the  anxiety  of  modern  legislation  to  avoid  all 
unnecessary  personal  restraints  of  the  debtor,  it  is  reasonable  in  all  cases  to  proceed 
in  the  first  instance  to  enforce  the  judgment  by  an  execution  against  the  goods  :  but 
a  plaintiff', — who  should  in  all  cases  as  far  as  may  be  have  a  full  indemnity  against  all 
costs  legitimately  incurred, — will  rarely  do  this,  if  he  does  it  at  the  risk  of  himself 
bearing  the  costs  of  the  abortive  fi.  fa. 

Hayes,  Serjt.,  and  Prentice,  in  support  of  the  rule.  If  a  plaintiff"  is  at  liberty  to 
indorse  on  the  ca.  .sa.  the  costs  of  a  previous  abortive  fi.  fa.,  it  will  always  be  to  the 
interest  of  the  attorney  to  issue  a  fi.  fa.  in  the  first  instance,  for  the  purpose  of 
increasing  the  costs.  And,  if  one  fi.  fa.  may  issue,  where  is  to  be  the  limit?  Whether 
the  defendant  possesses  goods  or  not,  the  idle  ceremony  will  be  gone  through  and  the 
useless  expense  incurred  in  all  cases.  Unless  it  is  given  him  by  some  act  of  parlia- 
ment, it  is  clear  that  the  plaintiff'  can  have  no  right  to  the  costs  in  question.  The 
judgment  fixes  [196]  the  limit  of  the  amount  to  be  leWed,  unless  there  be  some 
special  statutory  provision  authorizing  the  levy  of  something  more.  Poundage  was 
only  given  to  the  sheriff  by  the  statute  28  Eliz.  c.  4 ;  and  it  is  now  regulated  by  the 
7  "W.  4  &  1  Vict.  c.  55.  The  sheriff  could  not  levy  poundage  under  the  abortive 
fi.  fa. ;  and  why  should  the  attorney  be  placed  in  any  better  position  I  The  43  G.  3, 
c.  46,  s.  5,  which  for  the  first  time  gave  a  plaintift'  the  costs  of  the  execution,  was 
confined  to  executions  against  the  goods  of  the  debtor.  The  123rd  section  of  the 
Common  Law  Procedure  Act,  1852,  extends  that  right  to  executions  against  the 
person  of  the  debtor.  It  would  seem  from  the  books,  that,  under  the  43  G.  3,  c.  46, 
s.  5,  the  costs  of  a  first  writ  of  fi.  fa.  would  have  been  recoverable  under  a  testatum 
fi.  fa.  But  by  the  121st  section  of  the  Common  Law  Procedure  Act,  1852,  the 
ground-writ  is  abolished.  In  Earp  v.  SatcheU,  4  Q.  B.  121,  it  was  expressly  held  that 
a  ca.  sa.  must  not  be  indoi'sed  to  levy  the  expenses  of  a  fi.  fa.  in  the  same  cause,  to 
which  there  had  been  a  return  of  nulla  bona.  The  123rd  section  of  the  Common  Law 
Procedure  Act,  1852,  has  made  no  dift"erence  in  this  respect.  What  do  the  legislature 
mean  by  "the  execution  ?"  Why,  clearly,  the  process  under  which  the  levy  is  made  : 
not  a  prior  fi.  fa.,  which  is  a  process  of  a  totally  ditt"erent  character.  The  words  of 
the  section  are  satisfied  by  an  execution  by  fi.  fa.,  by  ca.  sa.,  or  by  elegit.  In  Angus 
v.  Coppard,  3  M.  &  W.  57,  where  it  was  held  that  there  is  no  irregularity  in  issuing 
several  writs  of  summons  for  the  same  cause  of  action,  where  there  are  two  defendants, 
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if  they  are  issued  on  the  same  pnecipe,  and  dated  on  the  same  day,  Parke,  B.,  says  : 
"There  is  a  convenience  in  allowing  two  writs,  because  there  maybe  often  great 
ditiiculty  in  serving  many  joint  defendants  who  reside  in  different  counties ;  and  it  is 
no  inconvenience  to  the  [197]  defendant,  because  he  will  be  liable  to  the  expense  of 
one  writ  only." 

EiiLE,  C.  J.,  who  was  sitting  alone,  said,  that,  as  the  point  was  of  some  practical 
importance,  he  would  advise  with  the  other  judges  upon  it. 

Cur-,  adv.  vult. 

Ekle,  C.  J.,  now  said:  "The  question  I'aised  by  this  rule  i.s,  whether  a  plaintiff 
who  has  obtained  a  judgment  and  issued  a  li.  fa.  which  has  been  returned  nulla  bona, 
and  who  has  afterwards  issued  a  ca.  sa.,  has  a  right  to  indorse  on  the  latter  writ  the 
expenses  of  the  former  abortive  writ.  The  claim  to  do  so  is  based  upon  the  123rd 
section  of  the  Common  Law  Procedure  Act,  li>52,  1-5  &  16  Yict.  c.  7G,  which  enacts, 
that,  "  in  every  case  of  execution,  the  party  entitled  to  execution  may  levy  the 
poundage,  fees,  and  expenses  of  the  execution,  over  and  above  the  sum  recovered." 
The  question  is,  whether  these  words  the  "  expenses  of  the  execution "  mean  the 
expenses  of  all  the  process  by  way  of  execution  which  the  plaintiff'  maj^  have  resorted 
to,  or  merely  the  expenses  of  the  specific  process  of  execution  under  which  the  fruits 
are  obtained.  We  are  all  of  opinion  that  they  apply  to  the  expenses  of  the  specific 
execution  under  which  the  money  has  been  recovered,  and  do  not  comprise  the 
expenses  of  another  line  of  execution.  Under  the  43  G.  3,  c.  46,  s.  .5,  under  which 
the  costs  of  execution  against  the  goods  were  given,  I  believe  the  practice  was  to 
levy  for  the  costs  of  several  wilts  of  execution  ;  for  instance,  the  ground-writ  into 
the  county  where  the  veiuie  was  laid,  and  a  testatum  fi.  fa.,  and  an  alias  testatum, 
and  so  on.  As  far  as  we  can  ascertain,  the  practice  was,  to  add  the  expenses  of  all 
these  writs,  and  levy  the  whole  under  the  last.  [198]  Here,  there  has  been  only  one 
ca.  sa.  issued  :  and  we  do  not  mean  to  express  any  opinion  as  to  what  would  be  the 
lights  of  the  plaintiff'  where  more  than  one  ca.  sa.  has  been  issued.  ^Vhether  he 
would  be  entitled  to  the  expenses  of  all  the  writs  of  ca.  sa.  which  may  have  been 
issued,  as  under  the  old  practice  he  was  entitled  to  those  of  all  the  writs  of  fi.  fa.,  we 
neither  affirm  nor  deny.  It  may  be  that  he  would  be  so  entitled  :  and,  when  the 
((uestion  is  properly  laised,  we  shall  be  prepared  to  decide  it.  All  we  have  now  to 
determine  is,  whether  under  a  ca.  .sa.  the  plaintiff  is  entitled  to  take,  in  addition  to 
the  expenses  of  that  execution,  the  expenses  of  a  prior  fruitless  fi.  fa.  No  doubt  there 
is  a  great  deal  in  the  reasoning  of  my  Brother  Hayes  that  to  allow  this  would  be 
oft'ering  an  inducement  to  the  multiplication  of  useless  costs  in  all  cases  :  but  tlu^'e  is 
also  much  force  in  what  has  been  ui'ged  on  the  other  hand  by  Mr.  Jones,  th;it  it  is 
more  merciful  to  the  dcljtor  to  proceed  against  his  goods  l)y  a  fi.  fa.,  rather  than  at 
once  to  issue  a  ea.  sa.  to  take  his  body  ;  and  that  the  creditor  should  .so  far  as  may 
be  have  a  full  indemnity  against  all  costs  legitimately  incurred.  We  have  fully  con- 
sidered these  several  arguments  ;  and,  weighing  those  presented  by  Mr.  Jones  against 
the  inconvenience  suggested  on  the  other  side,  we  have  come  to  the  conclusion,  that, 
if  it  were  held  that  the  costs  of  a  previous  abortive  fi.  fa.  might  be  recovered  under 
the  ca.  sa.,  it  would  be  holding  out  a  premium  for  unprincipled  persons  in  all  eases  to 
increase  the  burthen  of  the  debtor  by  adopting  a  couise  which  would  enhance  the 
expenses  of  the  execution,  and  that  it  will  l)e  l)otter  for  the  genei'al  interests  of  the 
community  that  we  should  hold  those  cxpcn.scs  not  to  bo  recoverable.  It  seems  to 
me  from  the  language  used  b}'  the  legislature  in  the  123rd  section  of  the  Common  Law 
Procedure  Act,  liS52,  that  they  took  the  .same  view  of  the  matter  [199]  as  we  now  do  : 
whereas,  before,  the  plaintiff  could  only  recover  the  expenses  of  the  execution  by  fi.  fa., 
now,  in  every  case  of  execution,  he  may  levy  "  the  expenses  of  the  execution," — 
that  is,  the  expenses  of  the  writ  under  which  the  money  is  obtained  to  satisfy  the 
judgment.  We  therefore  think  that  the  rule  should  1)0  made  absolute  for  the  return 
of  the  11.  5s.  received  as  the  costs  of  the  fi.  fa. 

Jones.  Ifnder  the  cii'cumstances,  perhaps  the  court  will  hardly  think  this  is  a 
case  for  costs. 

KE.\TlN(i,  J.  When  this  matter  was  before  me  at  Chamln'is,  I  thought  it  was  a 
very  fit  case  to  be  discussed  before  the  full  court,  and  therefore  I  think  the  rule 
should  be  made  absolute,  without  cosl.s. 

Eiil-E,  C.  J.,  and  Pvi.i«,  J.,  concurring, 

Kule  absolute,  without  costs. 


? 
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[200]    Edward  Xewman,  App.,  Henry  Bakek,  Ee-qj-     April  23rd,  1860. 

The  court  will  not  entertain  an  appeal  from  a  decision  of  a  magistrate,  under  the 
20  &  21  Viet.  c.  43,  upon  a  question  of  fact. — The  magistrate  having,  upon  the  con- 
struction of  the  .5th  rule  of  s.  26  of  the  Metropolitan  Buildings  Act,  It'.S.D  (IS  & 
19  Vict.  c.  122),  decided  that  a  certain  place,  being  a  row  of  houses  forming  part 
of  a  line  of  thoroughfare,  was  a  street, — this  court  declined  to  interfere  with  his 
decision. 

The  following  case  was  stated  for  the  opinion  of  this  court  under  the  20  &  21  Vict, 
c.  43  :— 

In  the  matter  of  a  complaint  made  by  the  respondent  under  the  Metropolitan 
Buildings  Act,  18.5-5,  18  &  19  Vict.  c.  122,  ss.  26  and  46,  before  one  of  the  magistrates 
of  the  police-courts  of  the  metropolis,  sitting  at  the  police-court,  Marylebone. 

Whereas,  a  notice  was  issued  by  the  said  respondent,  who  is  the  district-surveyor 
of  the  district  of  St.  Pancras,  and  served  on  the  appellant,  in  the  terms  following : — 

"Metropolitan  Buildings  Act,  1855,  18  &  19  Vict.  c.  155,  s.  45. 

"District  Surveyor's  Office,  11  Upper  Gower  Street. 

"  To  Mr.  Edwai'd  Newman,  of  3  Bartholomew 
Place,  Kentish  Town,  builder. 

"  With  reference  to  the  works  at  the  building  under-mentioned  and  now  in  progress 
under  your  superintendence  as  builder  engaged  in  executing  the  same,  I  hereby  give 
you  notice  that  they  are  not  conformable  to  the  rules  of  the  Building  Act,  in  the  par- 
ticulars hereunder  stated  ;  and  I  require  you  within  forty-eight  hours  from  the  date 
hereof  to  render  the  same  conformable  to  the  rules  of  the  said  act  in  such  particulars. 

"  BuihUwj  referred  to.     Addition  to  a  dwelling-house. 

"  Situation  of  Indhling.     Parish  of  St.  Pancras,  in  the  county  of  Middlesex. 

"  Street.     Bartholomew  Place,  Kentish  Town. 

"  Xiiiiiher  in  Street  (if  any).     3. 

[201]  "  Description  of  locality  {if  tlie  site  is  vacant  gimmcl). 

"  Particulars  of  work  done  contrary  to  the  act,  and  to  he  amended :  s.  26.  The  said 
additions,  or  such  portions  thereof  as  are  already  executed,  forming  a  projection  fiom 
and  in  front  of  the  said  dwelling-house  in  such  manner  as  to  extend  beyond  the 
general  line  of  fronts  in  the  street  called  Bartholomew  Place,  as  aforesaid,  without 
the  permission  of  the  metropolitan  board  of  works  hist  had  and  obtiiined,  such  pro- 
jection not  coming  within  the  exceptions  permitted  by  the  said  act,  with  regard  to 
shop  fronts,  water-pipes  and  their  appurtenances,  copings,  cornices,  facias,  window- 
dressings,  and  other  like  architectural  decorations.  Dated  this  16th  dav  of  Mav, 
1859.  "Henry  Bake!!."" 

And  whereas,  the  said  notice  not  having  been  complied  with,  the  respondent  after- 
wards obtained  and  served  upon  the  appellant  a  sunmions  in  the  following  terms, — 

"The  Metropolitan  Buildings  Act,  1855,  18  &  19  Vict.  c.  122,  s.  46. 
"  Metropolitan  Police  District,  to  wit. 

"  To  Mr.  Edward  Xewman,  of  3  Bartholomew 
Place,  Kentish  Town,  builder. 

"  Whereas,  complaint  hath  this  day  been  made  before  the  undersigned,  one  of  the 
magistrates  of  the  police-courts  of  the  metropolis,  sitting  at  the  police-court  in  High 
Street,  Marylebone,  in  the  county  of  Middlesex,  and  within  the  metropolitan  police- 
district,  by  Henry  Baker,  of,  vtc,  for  that  you,  on  the  16th  da}'  of  May,  in  the  year 
of  our  Lord  1859,  in  erecting  an  addition  to  a  building  situate  and  being  Xo.  3 
Bartholomew  Place,  Kentish  Town,  in  the  parish  of  St.  Pancras,  in  the  county  of 
Middlesex,  and  within  the  said  district,  and  within  the  limits  of  the  Metropolitan 
Buildings  Act,  [202]  1855,  and  within  the  district  of  St.  Pancras,  of  which  he  the 
said  Henry  Baker  is  the  district-survevor  under  the  said  act,  did  do  certain  things 
contrary  to  certain  of  the  rules  of  the  said  act  in  s.  26,  namely,  did  build  such  addition, 
or  such  portions  thereof  as  are  already  executed,  in  front  of  the  said  building,  and 
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forming  a  projection  therefrom,  in  such  matiner  as  to  extend  beyond  the  general  line 
of  fronts  in  fiartholotnew  Place,  forming  part  of  a  street  called  the  Kentish  Town 
lioad,  without  the  permission  of  the  metropolitan  board  of  works  first  had  and 
obtained ;  such  projection  not  coming  within  the  exceptions  permitted  by  the  said  act 
with  regard  to  shop-fronts,  water-pipes  and  their  appurtenances,  copings,  cornices, 
facias,  window-dressings,  and  other  like  architectural  decorations  ;  and  that  he  the  said 
district-surveyor,  on  the  16th  day  of  May,  1859,  did  give  you,  the  builder  engaged 
in  erecting  such  addition  to  the  said  building,  notice  in  writing,  requiring  you  as  such 
builder,  within  forty-eight  hours  from  the  date  of  such  notice,  to  cause  such  things 
done  as  aforesaid  contrary  to  ihe  rules  of  the  said  act  to  l)e  amended  ;  but  that  you 
have  made  default  in  complying  with  the  requisitions  of  such  notice  : 

"  These  are  therefore  to  command  you  in  Her  Majesty's  name  to  be  and  appear  on 
Saturday  next,  the  '21st  of  May,  at  2  of  the  clock  in  the  afternoon,  at  the  police-court 
aforesaid,  before  me,  or  such  other  magistrate  of  the  police-courts  as  may  then  be 
there,  to  answer  to  the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

"Given  under  my  hand  and  seal  this  19th  day  of  May,  in  the  year  of  our  Lord, 
18.59,  at  the  police-court  aforesaid." 

And  whereas  the  said  appellant  by  his  counsel  attended  the  hearing  of  the  said 
summons  ;  and  it  [203]  appeared  and  was  admitted  by  the  parties  on  both  sides  that 
the  said  Bartholomew  Place  was  and  is  a  row  of  private  houses,  with  gardens  before 
them,  in  Kentish  Town  Koad  or  High  Street,  and  the  said  building  was  and  is  one  of 
such  houses,  and  the  said  addition  thereto  was  and  is  the  erection  of  brick  walls  to 
form  a  shop  covering  a  portion  of  the  garden  before  the  said  house,  but  not  coming 
within  several  feet  of  the  foot-pavement. 

And  thei-eupon  the  said  counsel  for  the  appellant  objected  and  contended  that  the 
said  erection  or  addition  was  not  a  projection  within  the  meaning  of  the  2Gth  section 
of  the  said  statute  :  but  the  said  magistrate  held  otherwise,  and  decided  that  it  was 
such  a  projection. 

And  thereupon  evidence  was  given  to  the  eflfect  following, — "That  the  said 
thoroughfare  was  Kentish  Town  Road,  and  was  by  some  called  High  Street,  Kentish 
Koad,  and  consisted  of  divers  rows  of  houses  in  such  thoroughfare,  and  that 
some  of  them  were  shops ;  that,  in  Hawley  Place,  in  the  said  thoroughfare,  which 
was  opposite  Bartholomew  Place,  the  shops  abutted  on  the  foot-pavement,  as  they 
also  did  in  Chapel  Place  and  Inwood  Place  ;  that  there  was  a  long  row  of  houses  in 
the  course  of  building  next  below  Inwood  Place,  and  aljove  Bartholomew  Place,  and 
which  had  the  shop-fronts  nearly  abutting  on  the  foot-pavement,  and  not  at  a  greater 
distance  from  the  pavement  than  the  front  of  the  proposed  new  shop  in  Bartholomew 
Place,  and  that  this  had  Ijcen  sanctioned  by  the  metropolitan  board  of  works ;  that 
the  foot-pavement  on  both  sides  of  the  road  all  along  was  flagged  ;  and  that  the  shops 
were  not  further  from  it  than  the  proposed  new  building." 

And  the  said  parties  produced  before  the  said  magistrate  maps  or  plans  of  the  said 
road  or  street,  whicii  [204]  wei'c  nuitually  admitted  and  received.  And  thereupon 
the  said  counsel  for  the  appellant  objected  and  contended  that  the  general  line  of 
fronts  was  the  general  lino  of  fronts  all  along  the  .said  I'oad  or  street  :  but  the  said 
magistrate  hold  that  the  part  called  Bartholomew  Place  was  to  be  taken  as  the 
general  line  of  fronts  in  logard  to  the  subject-mattei'  of  the  .said  com))laint :  and  there- 
upon the  said  magistrate  did  hold  and  determine  that  the  said  erection  and  addition 
did  extend  Ijcyond  the  general  line  of  fronts  in  the  said  street,  and  made  an  order  upon 
the  said  appellant,  as  follows  : — 

"The  Metropolitan  Buildings  Act,  1855,  IS  .fe  19  Vict.  c.  122,  s.  IG. 
"  Metropolitan  Police-District,  to  wit. 

"  To  Mr.  I'^dward  Newman,  of  No  .'!  Bartholomew 
Place,  Kentish  Town,  builder. 

"Be  it  remembered,  that,  on  the  19th  day  of  May,  1859,  complaint  was  made 
before  K.  S.  Broughton,  Es((.,  one  of  tlic  magistrates  of  the  police-courts  of  the 
metropolis,  sitting  at  the  |iolico-couit  in  High  Street,  .Marylebone,  in  the  county  of 
Middlesex,  and  within  the  metropolitan  police-district,  liy  Henry  Baker,  of,  \-c.  district- 
survo\'or  duly  appointed  under  antl  in  pursuance  of  the  Metropolitan  Buildings  Act, 
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1655,  to  the  district  of  St.  Pancras,  in  the  county  of  Middlesex,  and  within  the  limits 
to  which  by  the  said  act  the  same  is  declared  to  extend,  and  within  the  metropolitan 
police-district,  That  Edward  Newman,  of  No.  .3  Bartholomew  Place,  Kentish  Town, 
in  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  builder,  was  theretofore,  and 
after  the  1st  day  of  January,  1856,  to  wit,  on  the  16th  daj^  of  May,  1859,  the  builder 
engaged  in  building  an  addition  to  a  building  situate  and  being  No  3  Bartholomew 
Place,  Kentish  Town,  in  the  parish  of  St.  Pancras,  in  the  county  of  Middle-[205]- 
sex,  and  in  the  said  district  of  St.  Pancras,  and  within  the  limits  to  which  the 
said  act  is  thereby  declared  to  extend  ;  and  that  the  said  Edward  Newman  did,  in 
erecting  the  said  addition  to  the  said  building,  and  while  he  was  such  builder  as  afore- 
said, do  certain  things  contrary  to  the  rules  of  the  said  act,  namely,  did  build  such 
addition,  or  such  portions  thereof  as  are  already  executed,  in  front  of  the  said  building, 
so  as  to  form  a  projection  therefrom  in  such  manner  as  to  extend  bej'ond  the  geneial 
line  of  fronts  in  Baitholomew  Place,  forming  part  of  a  sti-eet  called  the  Kentish  'J'own 
Road,  without  the  permission  of  the  metr-opolitan  board  of  works  first  had  and  obtained, 
such  projections  not  coming  within  the  exceptions  permitted  by  the  said  act  with  regard 
to  shop-fronts,  watei'-pipes  .and  their  appurtenances,  copings,  cornices,  facias,  window- 
dressings,  and  other  like  architectural  decorations  ;  and  that,  on  the  same  day,  to  wit, 
on  the  16th  of  May,  1859,  the  said  Henry  Baker,  as  such  surveyor  as  afore.said,  did  give 
to  the  said  Edward  Newman  notice  in  writing  requiring  the  said  Edward  Newman 
within  forty-eight  hours  fi'om  the  date  of  such  notice  to  cause  the  said  things  to  be 
amended ;  but  that  the  said  Edward  Newman  had  made  default  in  complying  with 
the  requisitions  of  such  notice,  or  any  of  them  :  and  thereupon,  to  wit,  on  the  said  19th 
day  of  May,  1859,  the  said  K.  S.  Broughton,  Esq.,  did  issue  a  summons  requiring  the 
said  Edward  Newman  to  appear  before  him,  or  such  other  magistrate  of  the  said  police- 
courts  as  should  be  then  and  there  present  at  the  police-court  aforesaid,  to  answer  to 
the  said  complaint,  on  the  21st  day  of  May,  1859  ;  and  on  the  21st  of  May  both  the 
said  Henry  Baker  and  the  said  Edward  Newman  did  appear  before  me,  G.  Long,  Esq., 
one  of  the  magistrates  of  the  police-courts  of  the  metropolis  sitting  at  the  police-court  in 
High  Street,  [206]  Marylebone,  in  the  county  of  Middlesex,  and  within  the  metropolitan 
police-di.strict ;  and,  having  heard  the  matter  of  the  said  complaint,  and  it  appearing  to 
me  that  the  requisitions  thereinafter  mentioned  made  by  such  notice  are  authorized  bj' 
the  said  act,  I  do  hereby  order,  command,  and  adjudge  the  said  Edward  Newman  within 
twenty-eight  days  from  the  date  hereof  to  comply  with  the  requisitions  of  the  said 
notice,  in  the  following  particulars,  to  wit,  that  he  the  said  Edward  Newman  do  and 
shall  take  down  and  remove  such  addition  or  such  portions  thereof  as  are  already 
executed  in  front  of  the  said  building,  so  that  the  .same  shall  no  longer  form  a  projection 
beyond  the  general  line  of  fronts  in  Bartholomew  Place,  forming  part  of  the  said  street 
called  Kentish  Town  Koad,  unless  he  the  said  Edward  Newman  should  in  the  mean- 
time obtain  the  permission  of  the  metropolitan  board  of  works  to  erect  such  projection." 

The  appellant  submits  and  maintains  that  the  said  order  is  not  sup^jortable,  and  that 
the  decision  of  the  said  magistrate  upon  both  points  was  wrong  in  point  of  law,  that 
is  to  say, — first,  that  the  said  addition  was  not  nor  is  a  projection  within  the  meaning 
of  the  26th  section  of  the  act, — secondly,  that  the  general  line  of  fronts  in  the  said  street 
was  and  is  the  general  line  of  fronts  all  along  the  said  street,  and  not  in  the  particular 
row  called  Bartholomew  Place. 

The  question  for  the  opinion  of  the  court  is, — Whether  the  magistrate  was  right 
or  wrong  in  his  deci-sion.  If  the  court  should  hold  that  he  was  right,  then  the  judg- 
ment on  this  appeal  to  be  for  the  respondent.  If  the  court  should  hold  that  the 
magistrate  was  wrong,  then  the  judgment  to  be  for  the  appellant,  and  the  said  order 
to  be  set  aside. 

[207]  Field,  for  the  appellant.  The  question  turns  upon  the  construction  of  the 
26th  section  of  the  Metropolitan  Buildings  Act,  1855,  18  &  19  Vict.  c.  122,  which 
provides  for  the  rules  to  be  observed  as  to  projections.  The  5th  rule  is  as  follows  : — 
"  Except  in  so  far  as  is  permitted  by  this  section  in  the  case  of  shop-fronts,  and  with 
the  exception  of  water-pipes  and  their  appurtenances,  copings,  cornices,  facias,  window- 
dressings,  and  other  like  architectural  decorations,  no  projection  from  any  building 
shall  extend  beyond  the  general  line  of  fronts  in  any  street,  except  with  the  permission 
of  the  metropolitan  board  of  woi'ks  hereinafter  mentioned."  In  'Tear  v.  Frcebody,  ante, 
vol.  iv.,  p.  228,  this  court  held  that  the  words  in  the  143rd  section  of  the  Metropolis 
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I^ocal  Management  Act,  18  &  19  Vict.  c.  120,  which  provide  that  no  building  shall  he 
erected  beyond  "  the  regular  line  of  buildings  in  the  street  in  which  the  same  is  situate," 
do  not  mean  a  strict  mathematical  line,  but  a  substantially  regular  line.  The  object 
of  that  statute,  as  was  said  bj'  Crowder,  J.,  in  that  case,  was,  the  maintaining  a  generally 
uniform  and  ornamental  appearance  in  the  line  of  buildings.  The  first  question  is,  what 
is  the  meaning  of  "street," — whether  it  is  to  receive  the  limited  construction  the 
magistrate  assumes?  He  picks  out  a  portion  of  a  long  line  of  street.  [Willes,  J. 
What  is  the  point  of  law  that  is  involved  in  this  case?]  Whether  Bartholomew  Place 
is  a  "  street  "  within  the  meaning  of  the  26th  section  of  the  Metropolitan  Building  Act. 
[Erie,  C.  J.  You  suggest  that  the  "  street "  is  "  High  Street,"  or  "  Kentish  Town  Road." 
Surely  that  is  a  question  of  fact :  there  is  no  principle  of  law  that  prevents  Bartholomew 
Place  from  being  a  "  street "  within  the  meaning  of  the  act]  The  decision  of  the 
magistrate  may  be  read  as  a  direction  to  the  jury.  [Willes,  J.  The  "general  line 
of  fronts  "  may  be  a  crescent.  Could  [208]  the  occupier  of  the  centre  insist  upon  his 
right  to  carry  out  a  projection  in  front  of  his  house  to  a  level  with  the  two  ends  ?] 
Probably  not. 

Erle,  C.  J.  There  clearly  is  no  question  of  law  presented  for  our  decision  in  this 
case.     The  decision  of  the  magistrate  must  be  affirmed. 

Littler,  who  appeared  for  the  respondent,  asked  for  costs. 

Per  Curiam.     The  decision  will  be  affirmed  with  costs. 

Judgment  affirmed  accordingly  (a). 

Brown  v.  Symons  and  Another.     April  23rd,  I860. 

[S.  C.  29  L.  J.  C.  P.  2.51  ;  2  L.  T.  323  ;  6  Jur.  N.  S.  1079  ;  8  W.  K.  160.     See 
Gaidmr  v.  Ingram,  1889,  61  L.  T.  730.] 

It  was  agreed  betwen  A.  &  B.  that  A.  'should  enter  into  the  service  of  B.  as  a 
traveller;  and  it  was  stipulated  that  the  agreement  should  be  "  binding  between 
them  for  twelve  months  certain  from  the  date  thereof,  and^continue  from  time  to  time 
until  three  months'  notice  in  writing  be  given  by  either  party  to  determine  the 
same  : " — Held,  that  this  was  a  contract  for  a  year  certa.in  only,  and  that  B.  was  at 
liberty  to  put  an  end  to  it  at  the  expiration  of  the  year,  by  giving  A.  three  months' 
previous  notice. 

This  was  an  action  for  an  alleged  wrongful  dismissal  of  the  plaintiff  from  the  defen- 
dants' employ. 

The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would  enter  into 
the  service  of  the  defendants  as  their  country  traveller  in  their  trade  or  business  of 
wine-merchants,  and  would  continue  therein  for  one  year  certain,  and  would  further 
continue  therein  from  time  to  time  until  thi-ee  months'  notice  in  writing  should  be  given 
by  the  plaintiff  or  by  the  defendants  to  discontinue  such  service,  and  would  make  three 
journeys  during  the  year  to  such  ])arlsas  they  might  direct,  and  would  attend  entirely 
to  their  [209]  liusiness,  and  not  t<dve  any  other  commission,  the  defendants  agreed  to 
employ  him  in  the  capacity  aforesairl,  and  to  pay  him  a  yearly  salary  of  l.")01.,  payable 
quaitcrly,  and  al.so  an  alliiwance  of  one  pound  and  one  shilling  per  diem  during  the 
time  ho  should  be  upon  his  said  journeys,  .and  to  continue  him  in  such  .service  for  the 
peiiod  and  upon  the  terms  aforesaid,  and  during  the  continuance  of  the  said  employment 
from  time  to  time  to  direct  and  allow  the  plaintiff  to  make  three  journeys  in  each  year : 
that  thereupon  the  plaintiff  entered  into  the  service  of  the  defendants  in  the  capacity 
and  upon  the  terms  aforesaid,  and  continued  therein  until  the  expiration  of  one  year: 
and  that,  although  the  plaintiff  was  rca<ly  and  willing  to  make  the  said  three  journeys 
in  each  year,  and  to  continue  in  the  saiil  service  of  the  (h^fendants,  and  although  all 
conditions  ])rccedcnt  had  been  fullillcd  to  entitle  the  ])iaintiir  to  have  the  s.-iid  agree- 
ment performed  by  the  dofeiidant.s,  .and  to  contiiuie  in  their  said  service,  ,-uid  to  make 
the  said  journeys,  and  to  maintain  this  action  in  renpect  of  the  breaches  hereinafter 
alleged, — yet  tlie  defendants  did  not,  although  requested  l)y  the  ])laiutill'  so  to  do, 
direct  or  allow  him  to  make  the  said  journeys  during  the  said  year  of  his  service  as 

(tt)  ^GQ  Peacock,  App.,  The  Queen,  Resp.,  ante,  vol.  iv.,  p.  264,  where  the  court,  having 
no  jurisdiction  to  entertain  the  appeal,  held  that  they  had  no  power  to  give  costs. 
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their  country  traveller  as  aforesaid,  and  wrongfully  dismissed  the  plaintifi'  from  their 
said  employment ;  whereby  the  plaintifT  had  lieen  deprived  of  the  allowance,  salary, 
and  profits  which  he  otherwise  would  have  received  for  his  said  journeys  and  service, 
and  had  also  lost  and  been  deprived  of  valuable  commercial  connection  in  divers  parts 
of  the  United  Kingdom. 

.  Fourth  plea, — as  to  so  much  of  the  breach  in  the  first  coiuit  assigned  as  alleges        > 
that  the  defendants  wrongfully  dismissed  the  plaintifi"  from  their  said  employment, —        I 
that  the  said  agreement  in  the  first  count  mentioned  was  an  agreement  in  writing,  and        ■ 
was  and  is  in  the  [210]  words  and  figures  and  to  the  tenor  and  etFect  following,^ 
"Memorandum  of  agreement  entered  into  this  11th  day  of  January,  18-58,  between 
Frederick  .Symoiis  and  John  Fairgray  Sharpin,  wine-merchants  trading  under  the  firm 
of  Synions,  Sharpin,  &  Co.,  at  No.  5  Lawrence  Pountney  Lane,  in  the  city  of  London 
(for  themselves  and  the  survivor  of  them),  of  the  one  part,  and  Robert  Brown,  of 
No.  5  St.  Paul's  Churchyard,  in  the  said  city  of  London,  commercial  traveller,  of  the 
other  part.     The  said  Kobcrt  Blown  engages  to  serve  the  parties  of  the  first  part  as 
their  repiesentative  or  country  traveller  in  their  trade  or  business  of  wine-merchants 
aforesaid,  in  all  such  parts  of  the  United  Kingdom  as  they  may  from  time  to  time 
determine  upon,  for  the  purpose  of  soliciting  orders  and  collecting  in  accounts,  at  the 
yearly  salary  of  L501.  steiling,  payable  quarterlv,  and  also  an  allowance  of  one  pound 
and  one  shilling  per  diem  during  the  time  he  is  upon  his  journey ;  he  being  allowed 
any  reasonable  extra  expenses  he  may  be  put  to  by  entertiiining  any  of  the  customers 
when  transacting  business  and  settling  accounts,  &c.     He  also  engages  to  remit  all 
moneys  received  by  him,  b}^  the  first  or  second  post,  as  time  and  circumstances  will 
permit,  and  send  a  statement  of  all  moneys  received  by  him  and  remitted  home,  keeping 
only  a  balance  of  odd  moneys  in  hand  that  cannot  conveniently  be  remitted  by  letter. 
He  also  undertakes  to  make  three  journeys  during  the  j'ear,  to  such  parts  as  they  the 
said  parties  of  the  first  part  may  direct,  and  will  attend  entirely  to  their  business,  and 
not  take  any  other  commission.     The  said  parties  of  the  first  part  hereby  agree  to  the         ' 
aforesaid  terms,  and  engage  to  pay  the  said  yearly  salary  and  other  allowances,  and 
such  other  increased  sum  for  salary  as  they  mav  deem  the  said  Robert  Brown  to  be 
entitled  to  receive.     This  agreement  to  be  binding  between  the  said  parties  for  twelve         I; 
months  ceitain  from  [211]  the  date  hereof,  and  continue  from  time  to  time  until  three         !' 
months'  notice  in  writing  be  given  by  either  party  to  determine  the  same."     Averment,         | 
that  they  the  defendants  gave  to  the  plaintifi'  three  months'  notice  in  writing  of  their         i 
desire  to  determine  the  said  employment  of  the  plaintiff  at  the  expiration  of  twelve         ' 
months  from  the  date  of  the  said  agreement,  and  at  the  expiration  of  such  notice  his 
said  employment  was  determined  accordingly. 

To  this  plea  the  plaintifi'  denun-red,  the  ground  stated  in  the  margin  being,  "  that 
the  agreement  set  out  in  the  plea  was  not  determinable  at  the  expiration  of  the  first 
year."    Joinder. 

Day,  in  support  of  the  demurrer.  Construing  this  agreement  grammatically,  it 
amounts  to  a  contract  analogous  to  a  contract  for  a  tenancy  from  year  to  year,  which 
could  not  be  determined  by  a  notice  to  quit  given  at  the  end  of  the  first  year.  A 
letting  for  one  year  certain  and  so  on  from  year  to  year,  is  a  letting  for  two  years  : 
and  there  is  nothing  peculiar  in  the  case  of  a  contract  of  tenancy  to  distinguish  it  in 
this  respect  from  a  contract  for  services.  In  Grei/  v.  I'carsov,  6  House  of  Lords  Cases, 
61,  106,  Lord  Wensleydale  says:  "I  have  been  long  and  deeply  impressed  with  the 
wisdom  of  the  rule,  now,  I  believe,  universally  adopted,  at  least  in  the  courts  of  law 
in  Westminster  Hall,  that,  in  construing  wills,  and  indeed  statutes,  and  all  written 
instruments,  the  grammatical  and  ordinary  sense  of  the  words  is  to  be  adhered  to, 
unless  that  would  lead  to  some  absurdity,  or  some  repugnance  or  incon-sistency  with 
the  rest  of  the  instrument ;  in  which  case  the  grammatical  and  ordinary  sense  of  the 
words  may  be  modified,  so  as  to  avoid  that  absurdity  and  inconsistency,  but  no  further. 
This  is  laid  down  by  Justice  Bui  ton,  in  a  very  excellent  opin-[212]-ion  which  is  to 
be  found  in  the  case  of  JJ'arburton  v.  Lmdand,  2  Hudson  &  Brooke,  648."  Construing 
this  agreement  according  to  that  rule,  it  is  a  contract  for  one  year  certain  and  for 
three  months  more  at  the  least.  The  agreement  is  to  be  binding  "  for  twelve  months 
certain,"  and  "is  to  continue," — that  is,  further  to  enure, — "from  time  to  time  until 
three  months'  notice  in  writing  be  given  bj'  either  party  to  determine  the  same."  The 
three  months'  notice  is  to  determine  the  continued  and  uncertain  time  of  service 
which  is  to  commence  at  the  expiration  of  the  first  twelve  months. 
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Hayes,  Serjt.,  contra.  The  old  rule  as  to  a  tenancy  from  j'car  to  year  enuring  for 
two  years,  was  somewhat  qualified  by  the  case  of  L>oe  d.  Clarke  v.  Smarklgc,  7  y.  B. 
957,  where  it  was  held,  that,  where  a  tenant,  at  the  expiration  of  a  term  of  years, 
held  over,  and  the  landlord  received  rent  from  him,  the  tenancy  from  year  to  year 
thus  created  might  Ije  put  an  end  to  by  a  half-year's  notice  requiring  the  tenant  to 
quit  at  the  end  of  the  first  year  after  the  term  of  years  had  expired.  Lord  Denman 
there  says  :  "  A  tenancy  from  year  to  year  lasts  only  so  long  as  both  parties  please  ; 
that  is,  it  is  determinable  by  either  party  at  the  end  of  any  year,  by  giving  notice  to 
quit  half  a  year  before  the  end  of  the  year.  There  is  no  I'eason  why  it  should  not 
1)6  so  deteimined  at  the  end  of  the  first  year,  as  well  as  at  the  end  of  any  subsequent 
year,  unless  the  parties  have  by  express  conti'act  prevented  such  determination.  In 
the  cases  of  ^lijurd  v.  Kinij,  Cro.  Eliz.  77.5,  l)nnn  d.  Jaddin  v.  Caiiurif/ht,  4  East,  29, 
Bellads  V.  Biirhrid;  1  Salk.  209,  1  Ld.  Eaym.  170,  Le;/ff  v.  Slrudwidc,  2  Salk.  414, 
Bbxh  V.  n'riijht,  1  t.  R.  378,  3H0,  Doe  d.  Chadhorn  v.  Grem,  9  Ad.  &  E.  658,  1  P.  &  D. 
454,  The  Queen  v.  Chawtun,  1  Q.  B.  247,  4  P.  &  D.  525,  such  express  contract  appeared 
either  by  the  pleadings  or  the  evidence.  In  this  case  there  is  no  such  express  [213] 
contract,  but  a  tenancy  for  two  years  at  least  is  supposed  to  be  implied  of  necessity 
by  law.  The  case  of  UMop  v.  Howard,  2  B.  &  C.  100,  3  D.  &  R.  293,  was  cited  for 
the  defendant,  some  words  which  fell  from  Lord  Tenterden  being  supposed  to  be 
applicable  ;  but,  on  looking  at  that  case,  it  will  be  found  that  the  words  there  used 
do  not  aft'ect  the  present  (juestion  :  they  shew  only  that,  by  holding  over,  and  payment 
of  rent  as  rent,  a  tenancy  from  year  to  year  is  created  ;  but  they  do  not  touch  the 
question  when  that  tenancy  may  be  determined.  We  are  of  opinion  that  the  tenancy 
from  year  to  year  so  long  as  both  parties  please,  is  determinable  at  the  end  of  any 
year,  the  first  as  well  as  any  subsequent  year,  unless  in  the  creation  of  the  tenancy 
the  parties  use  expressions  shewing  that  they  contemplate  a  tenancy  for  two  years 
at  the  least.  Here  there  are  no  such  words  :  and  the  notice  to  quit  was  therefore 
suflicient.  We  are  aware  that  this  decision  may  appear  at  variance  with  an  impression 
which  has  prevailed  in  Westminster  Hall,  and  has  perhaps  derived  some  countenance 
from  the  words  of  Lord  Tenterden  in  Bidwp  v.  Howard,  though  they  were  perfectly 
unnecessary  for  that  decision.  But  the  authorities,  when  examined,  certainly  do  not 
warrant  the  conclusion  that  has  been  drawn  from  them,  for  the  reasons  above  given  : 
and  it  would  be  absurd  in  principle,  and  even  inconsistent  with  the  contract,  to 
hold  that  the  tenancy  exists  from  year  to  year,  determinable  by  half  a  year's  notice 
by  either  party,  and  yet  to  hold  that  neither  can  give  such  notice  during  the  first 
year."  Assuming  that  there  is  any  analogy  between  a  case  of  this  sort  and  a  contract 
of  tenancy,  llioiiijisou  v.  Maherli/,  2  Campb.  573,  is  undistinguishablc  from  the  ])resent 
case.  It  was  there  iield,  that,  if  premises  are  taken  "  for  twelve  months'  certain,  and  six 
months'  notice  to  quit  afterwards,"  the  tenancy  may  be  determined  by  a  six  months' 
notice  to  (juit,  expiring  at  the  [214]  end  of  the  first  year.  The  obvious  meaning  of 
this  agreement  is,  that  the  plaintiff's  service  .should  be  continued  for  one  year  certain, 
and  sliould  not  be  determined  before  the  end  of  the  year.  In  TliMiipsoii  v.  Maherly, 
Lord  EUenborough  "  laid  considerable  stress  upon  the  word  certain,  applied  to  the 
first  twelve  months,  wliich  shewed  that  evciything  afterwards  was  uncertain,  and 
depended  on  the  notice."  The  aigunient  on  the  other  side  would  make  this  a  contract 
for  "  fifteen  months  certain." 

Day,  in  reply.  The  true  construction  of  this  agreement  is,  that  the  contract  shall 
enure  for  twelve  months  certain,  and  for  such  fiu'thcr  period  as  the  parties  shall 
mutually  agree,  determinable  at  any  time  after  the  lirst  year  by  a  three  months' 
notice.  Thompson  v.  Mnha'ly  is  clearly  distinguishal)le  :  there,  nothing  was  said  in  the 
agieement  aljout  the  continuance  of  the  tenancy  lieyond  the  twelve  months.  [Willos  J. 
Tile  word  "afterwards  "  there  is(|uiteas  strong  as  "continue  "  here.]  The  contract 
would  have  ex[)ired  at  the  end  of  the  twelve  months,  without  any  notice  :  there  was  no 
stipulation  for  a  continuance  of  the  tenancy;  the  words  "and  six  months'  notice 
afterwards"  were  (|iiite  superfluous.  [Willes,  J.  If  the  word  "until"  had  been 
"unless,"  the  construction  would  liavc  been  more  favourable  for  you.  |  It  was  the 
uncertain  period  only,  it  is  submitted,  that  was  to  be  determined  by  the  notice. 

Eki.k,  C.  J.  My  notion  of  the  pr()])er  construction  of  this  agreement  is  in  accord- 
ance with  the  argument  urged  on  the  part  of  the  defendant.  If  the  two  members  of 
the  sentence  had  been  transposed,  the  matter  would  have  been  ([iiite  clear.  "  This 
agreement  to  coutiimc  from  time  to  time  until  three  months'  notice  [215]  in  writing 
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be  given  by  eithei-  party  to  determine  the  same,  but  to  be  binding  between  the  said 
parties  for  twelve  months  certain  from  the  date  hereof."  That  is  what  the  parties 
intended.  This  is  the  best  construction  I  can  put  upon  the  agreement ;  and  it  gives 
full  effect  to  all  its  words.  The  evident  intention  was,  to  contract  for  a  year  certain, 
and  no  more. 

Wili.es,  J.,  and  Byles,  J.,  concurred. 

Keating,  J.  I  must  confess  my  mind  is  not  quite  free  from  doubt;  but  my  doubts 
are  not  sufhciently  strong  to  induce  me  to  dissent  from  the  judgment  of  my  Lord  and 
my  learned  Brothers. 

Judgment  for  the  defendants. 

The  London  Ga.s-Light  Company  v.  The  Vestry  of  Chelsea. 
April  25th,  1860. 

[S.  C.  2L.  T.  217;  SW.  R.  il6.] 

The  plaintiffs  by  deed  contracted  for  the  supply  of  gas  to  the  public  lanterns  of  the 
parish  of  Chelsea,  covenanting,  amongst  many  other  things,  that  they  would,  to  the 
satisfaction  of  the  defendants  (the  vestry),  or  their  survej^or,  light  each  lantern  at 
sun-set,  and  continue  the  same  so  lighted  until  sun-rise, — the  gas  supplied  to  be 
well  and  sufficiently  purified,  so  that  the  said  gas  should  give  a  clear  and  white 
and  brilliant  light,  and  the  light  or  flame  to  be  such  a  light  or  flame  as  was  known 
by  the  name  of  the  large  bat's-wing  burner,  each  burner  consuming  at  the  rate  of 
five  cubic  feet  of  gas  per  hour  at  the  least;  and  the  defendants  covenanted,  that, 
if  the  plaintiffs  should  well  and  sufficiently  light,  ifec,  and  perform,  fulfil,  and  keep 
all  and  singular  the  covenants  in  the  deed  contained  on  their  part  to  be  performed, 
&c.,  they,  the  defendants,  would  pay,  out  of  the  funds  in  their  hands,  or  which 
they  could  or  might  raise  or  obtain  by  virtue  of  the  powers  and  authorities  vested 
in  them,  unto  the  secretary  of  the  plaintiffs,  a  certain  sum  per  annum  for  each  and 
every  lantern  so  lighted  by  them. — To  an  action  to  recover  the  stipulated  annual 
payments  for  gas  supplied  under  this  deed,  the  defendants  pleaded, — that  the 
plaintiff's  did  not  during  the  said  period  light  the  said  public  lanterns,  or  cause  the 
same  to  be  and  continue  lighted,  pursuant  to  the  said  deed,  to  the  satisfaction  of 
the  defendants  or  their  surveyor, — and  that  the  plaintiffs  did  not  during  the  said 
period  so  light  the  said  public  lanterns  during  each  and  every  night  at  suii-set,  and 
so  continue  the  same  lighted  till  sun-rise,  that  the  light  or  flame  therein  was  such 
a  light  or  flame  as  is  known  by  the  name  of  the  large  bat's-wing  burner,  and 
consumed  at  the  rate  of  five  cubic  feet  of  gas  per  hour  at  the  least,  within  the  true 
meaning  of  the  said  deed  : — Held,  on  demurrer,  that  the  matters  alleged  in  the  plea 
did  not  entitle  the  defendants  to  refuse  to  pay  for  the  gas  supplied  under  the  con- 
tract,— the  performance  of  all  the  several  stipulations  by  the  plaintiffs  not  being 
a  condition-precedent  to  their  right  to  receive  the  money. 

This  was  an  action  for  the  breach  of  a  contract  for  the  supply  of  gas  by  the 
plaintiffs  to  the  defendants. 

The  first  count  of  the  declai'ation  stated,  That,  theretofore,  by  deed  made  the 
23rd  of  March,  18.58,  between  the  defendants  of  the  first  part,  and  the  [216] 
plaintiff's  of  the  second  part, — after  reciting  that  the  plaintift's  had  lately  tendeied 
to  the  defendants  a  contract  in  writing  to  light  with  gas  the  public  lamps  then  set 
up  in  the  streets  and  other  public  passages  and  places  within  the  said  parish  (exclusive 
of  the  outlying  district  of  Kensal  Town),  and  to  paint,  maintain,  repair,  and  keep  in 
repair,  the  posts,  columns,  lanterns,  and  fittings  of  the  same,  for  the  term  of  three 
years,  to  be  computed  from  the  1st  of  October,  18.57,  subject  to  the  proviso  therein- 
after contained  for  sooner  determining  the  .same,  and  in  the  manner  and  upon  the 
terms  thereinafter  contained, — the  defendants  did  thereby,  as  far  as  they  lawfully 
might,  signify  their  consent  that  the  plaintiffs  and  their  servants,  workmen,  and  agents, 
might  at  any  time  and  times,  and  from  time  to  time  thereafter,  upon  reasonable  and 
proper  notice  for  that  purpose  given  as  thereafter  provided,  enter  into  the  several 
streets  and  other  public  places  within  the  said  district,  and  in  a  due,  proper,  and  care- 
ful manner,  under  the  superintendence  and  direction  of  the  defendants,  break  up  and 
remove  the  pavements  and  roads,  and  dig  and  sink  trenches,  and  lay  down  proper 
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and  sufficient  iron  main-pipes  and  service-pipes  composed  and  made  of  the  best 
materials  and  in  the  soundest  manner,  in,  under,  across,  and  along  the  said  streets 
and  places,  for  the  purpose  of  and  in  a  due  and  proper  manner  conveying  gas  for 
[217]  lighting  the  same,  and  also  for  lighting  the  chuichos,  shops,  inns,  taverns, 
houses,  manufactories,  and  other  buildings  situate  v.'ithin  the  said  district ;  and  also 
from  time  to  time  to  take  up  and  carry  away  when  absolutely  necessai-y  such  main- 
pipes,  service-pipes,  and  other  apparatus,  and  to  lay  and  place  others  of  the  best 
materials  and  construction  in  lieu  thereof  with  the  least  delay  and  inconvenience  to 
the  public  thoroughfare,  as  occasion  should  re((uire  or  should  be  deemed  expedient : 
And,  in  consideration  of  the  consent  thereinbefore  given,  the  plaintift's  did  thereby 
covenant  with  the  defendants,  and  with  their  then  present  and  future  clerk  on  their 
behalf,  that  the  breaking  up  of  the  pavements  and  roads,  streets,  and  places  in 
pursuance  of  the  thereinbefore-mentioned  authority,  should  be  done  in  a  careful  and 
workmanlike  manner,  with  as  little  damage  and  delay  as  might  be  ;  and  that  the 
plaintiti's  should  and  would  furnish  and  lay  down  at  their  own  expense  all  such  main- 
])ipos,  service-pipes,  and  other  apparatus  as  might  be  necessary  for  the  conveyance  of 
gas  for  lighting  the  public  lamps  in  the  said  streets  and  other  public  places  within  the 
said  parish  (exclusive  as  aforesaid),  constructed  of  the  best  materials  and  in  the  most 
workman-like  manner,  and  so  as  not  to  suffer  any  escape  of  gas  or  any  interruption  of 
the  due  and  proper  light  to  be  atforded  at  all  times  in  pursuance  of  the  said  contract : 
And  the  plaintift's  did  thereby  further  covenant  with  the  defendants,  that  they  the 
plaintiti's  should  and  would,  by  their  own  workmen,  and  at  their  own  costs  and 
charges,  but  under  the  inspection  and  direction  and  to  the  satisfaction  of  the  surveyor 
to  the  defendants,  relay  and  make  good  in  a  careful  and  sutHcient  manner  the  whole 
of  the  footway  and  carriageway  pavements  which  should  or  might  be  taken  up  or 
disturbed  by  the  plaintiffs  for  any  purpose  whatsoever  ;  [218]  and  also  should  and 
would,  in  like  niannei',  till  in  and  ram  down  the  ground  or  soil  of  the  carriage-way  over 
and  above  the  main-pipes  and  service-pipes,  and  cart  away  and  remove  all  or  such 
portions  of  surplus  ground,  soil,  or  material  as  might  be  directed  b}'  the  surveyor  to 
the  defendants,  and  also  should  and  would  pay  or  cause  to  be  paid  to  the  defendants, 
at  and  after  the  rates  specified  in  the  schedule  thereunto  aiuiexed,  for  every  square 
yard  of  carriage-way  pavement,  or  road  and  footway  pavement,  which  should  or  might 
be  relaid  or  made  good  by  the  defendants  by  reason  of  the  same  having  been  disturbed 
or  removed  Ity  the  plaintift's  at  any  time  thereafter  during  the  continuance  of  tlie  said 
contract  for  any  purposes  whatsoever',  and  the  like  sums  respectively  foi-  every  square 
yard  of  the  carriage-way  or  footway  ])avement  or  load  which  should  be  certified  by 
the  said  surveyor  to  have  been  relaid  or  made  good  a  second  time,  within  three 
calendar  months  from  such  relaying  or  making  good  as  thereinbefore  mentioned  ;  And 
it  was  thereby  expi'cssly  declared  and  agreed  iietween  and  by  the  parties  thereto, 
that  the  whole  of  the  stand-pipes,  lantern-irons,  lanterns,  lamp-posts,  and  apparatus 
that  were  then  and  nnght  thereafter  be  set  up  should  be  the  property  of  the  defen- 
dants :  And  the  plaintift's  thereby  further  covenanted  with  the  defendants  that  the 
plaintiti's  should  and  would,  at  their  own  costs  and  charges,  to  the  satisfaction  of  the 
defendants  or  their  surveyor,  for  and  dui-ing  the  term  of  three  years,  to  be  computed 
from  the  1st  of  October,  liS57,  dctei'ininalile  as  thereinafter  mentioned,  well  and  sufti- 
liently  light  or  cause  to  be  lighted  with  gas  in  all  and  every  the  streets  and  other 
]jul)lic  places  and  passages  in  the  said  parish  in  which  their  mains  were  then  or  might 
thereafter  be  laid  (exclusive  as  thereinbefore  nientiuTied),  each  and  every  night  at 
sun-set,  and  continue  lighted  until  sun-rise,  such  number  of  [219]  pulilic  lantei'us,  to 
be  fixed  upon  ])osts,  cobninis,  or  brackets,  proviileil  or  to  be  jjrovided  by  the  plaintift's, 
iir  under  or  in  pursuance  of  the  direction  of  the  sui'voyor  of  the  defendants  foi-  the 
lime  being,  at  and  after  the  rate  of  41.  10s.  for  every  lantern  for  a  year,  and  so  in 
proportit)n  for  any  period  less  than  a  year  during  which  the  said  lanterns  should 
i)e  duly  supi)lied  and  lighted  with  gas, — sucii  gas  to  be  well  and  sulficiently  ])urificd, 
so  that  the  .said  gas  should  give  a  clear  and  white  and  brilliant  light  agreealdy  to  the 
true  meaning  of  the  said  contract,  and  tiio  light  or  flame  to  be  in  all  resj)ects  such  a 
light  or  llanie  as  was  known  by  the  name  of  the  large  bats-wing  burner,  each  burner 
consuming  .it  the  rate  of  live  cubic  feet  of  gas  per  hour  at  the  least  ;  and  also  that  the 
plaintiti's  should  and  would,  whenever  required  so  to  ilo  by  the  said  survevor,  supply, 
furnish,  set  up,  provide,  and  fix  all  such  posts,  colunuis,  lantern-iions,  and  lanterns, 
with  proper   service-pipes,  stop-cocks,  bat's-wing  burncis,    and    all    ntlier   .ipparatus 
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necessary  thereto,  to  the  satisfaction  of  the  said  surveyor,  and  at  or  in  such  places  as 
he  should  within  the  said  parish  (exclusive  as  thereinbefore  mentioned),  in  which  the 
plaintiffs  should  then  or  thereafter  should  have  mains  as  thereinbefore  provided,  at  or 
for  the  sum  of  5  guineas  for  each  such  post,  column,  lantern-iron,  lantern,  service-pipe, 
stop-cock,  bat's- wing  burner,  and  apparatus, — the  same  to  be  in  every  I'cspect  of  as 
good  materials  and  workmanship  as  those  which  had  been  recently  supplied  by  the 
Imperial  Gas  Light  and  Coke  Company  under  former  contracts  ;  and  that  the  plaintiffs 
should  and  would  keep  the  main-pipes  and  service-pipes  constantlj'-  cleansed,  and  also 
should  and  would  twice  in  each  and  every  week,  or  oftener  if  necessary,  during  the 
term  thereinliefore  mentioned,  cause  or  procure  the  said  lanterns  and  burners  to  be 
well  and  sufficiently  [220]  cleansed,  and  cause  and  procure  by  that  and  other  means  a 
steady  and  uniform  light  to  be  produced  and  kept  up  within  the  hours  aforesaid, — all 
such  cleansings  to  be  done  under  the  direction  and  to  the  satisfaction  of  the  said 
surveyor  :  And  the  plaintiffs  did  thereby  further  covenant  to  and  with  the  defendants, 
that,  if  they  the  plaintiffs  should  not  place  in  the  said  streets  or  places  all  such  main- 
pipes  and  service-pipes  to  the  foot  of  each  lamp-post  as  should  be  necessary  for  lighting 
the  whole  of  the  public  lamps  therein  with  gas,  within  the  distance  thereinbefore 
mentioned,  then  and  in  such  case  they  the  plaintiffs  should  and  would  pay,  over  and 
above  all  other  payments,  Is.  for  every  yard  lineal  of  such  streets  and  places  in  respect 
of  which  such  default  should  take  place,  as  damages  stipulated  in  that  behalf,  and  so 
toties  quoties  for  every  like  default ;  and  also  that  the  plaintiffs  should  and  would,  at 
their  own  costs,  repair  and  amend,  to  the  satisfaction  of  the  said  surveyor,  all  such 
lamp-posts,  columns,  brackets,  lantern-irons,  lanterns,  service-pipes,  stop-cocks,  burners, 
Ijroken  glass,  and  apparatus,  throughout  the  said  streets  and  places,  as  should  be  broken 
or  damaged,  within  forty-eight  hours  after  notice  in  writing  of  the  same  being  so  broken 
or  damaged  should  be  given  or  left  at  the  office  of  the  plaintiffs,  and,  in  default  thereof, 
should  pay  the  sum  of  5s.  for  each  and  every  neglect  or  omission  :  And  the  plaintiffs 
did  thereby  further  covenant  with  the  defendants,  that  so  often  as  the  said  lanterns 
should  not  be  lighted  at  sun-set,  or  should  not  be  supplied  with  such  quantity  of  gas 
as  aforesaid,  or  should  not  be  kept  properly  lighted  from  sun-set  to  sun-rise  to  the 
satisfaction  of  the  said  surveyor,  or  shoidd  be  found  by  any  officer  of  the  defendants 
extinguished  between  sun-set  and  sun-rise,  then  the  plaintiffs  should  and  would,  at 
their  own  charges,  on  receiving  notice  thereof,  well  and  sufficiently  supply  [221]  such 
defect  by  oil  lamps  or  otherwise  as  might  be  deemed  most  expedient ;  and  that,  so 
often  as  such  neglect  should  happen,  and  that  in  case  and  as  often  as  any  such  neglect 
or  default  should  occur,  the  plaintiffs  should  and  would  remedy  the  same  without 
delay  or  pay  to  the  defendants  the  sum  of  2s.  6d.  for  each  and  every  day  on  which 
such  default  or  neglect  should  continue  :  And  also  should  and  would  during  the  said 
term,  under  the  direction  of  the  said  surveyor,  paint  or  cause  to  be  painted  in  a 
workman-like  manner  twice  over  with  good  and  proper  oil  colour  all  the  said  posts, 
columns,  brackets,  lantern-irons,  and  lanterns,  of  such  colours  as  should  be  directed  by 
the  said  surveyor,  as  follows,  ^'iz.  the  lanterns  inside  and  outside,  and  also  the  posts, 
columns,  brackets,  and  lantern-irons,  in  the  month  of  May  in  every  year,  and,  in 
default  thei'eof,  should  and  would  pay  to  the  defendants  the  sura  of  5s.  for  every  such 
post,  column,  bracket,  lantern-iron,  or  lantern  which  should  not  be  so  painted  as 
aforesaid  :  And  the  plaintiffs  did  thereby  further  covenant  with  the  defendants  that 
they  the  plaintiffs  should  and  would  pay  the  amount  of  and  save  harmless  and  keep 
indemnified  the  said  vestry  from  and  against  all  costs,  charges,  and  expenses  which 
they  the  defendants  should  or  might  sustain,  expend,  or  be  put  unto  for  or  by  reason 
of  any  breach,  neglect,  or  default  in  any  of  the  covenants,  articles,  and  things  therein 
contained  ;  and  that  they  the  plaintiffs  should  and  would  bear,  pay,  and  discharge  all 
the  costs,  damages,  and  expenses  which  should  or  might  arise  or  be  occasioned  to  or 
be  incurred  or  sustained  by  the  defendants,  and  save,  defend,  keep  harmless  and 
indemnihed  the  defendants  of,  from,  and  against  all  actions,  suits,  indictment.s,  claims 
and  demands  whatsoever,  which  should  be  incurred  or  sustained,  or  commenced,  pro- 
secuted, or  made  against  them,  or  any  of  them,  for  or  in  respect  of  [222]  any  injury 
happening  or  arising  from  the  gas  thereby  contracted  to  be  supplied,  by  or  through 
the  negligence  or  carelessness  of  them  the  plaintiffs,  or  their  servants,  agents,  or 
workmen  :  And  it  was  thereby  further  covenanted,  declaimed,  and  agreed  by  and 
between  all  the  said  parties  thereto,  that  the  whole  of  the  works  to  be  performed  by 
the  plaintiffs  by  virtue  of  the  said  presents  should  be  performed  in  the  best  manner, 
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under  the  superintendence  and  to  the  satisfaction  of  the  surve\^or  of  the  defendants : 
And  the  defendants  did  thereby,  as  far  as  they  lawfully  could  or  might,  covenant  and 
agree  with  the  plaintiffs,  that,  if  the  plaintiffs  should  and  did  paint  and  keep  the  said 
columns  and  posts,  and  service-pipes,  brackets,  lantern-irons,  lanterns,  stop-cocks,  bat's- 
wing  burners,  glass,  and  other  apparatus  in  good  repair  and  condition,  and  well  and 
eti'ectualh'  light  the  said  lanterns  with  gas,  and  observe,  perform,  fulfil,  and  keep  all  and 
singula!'  the  covenants,  clauses,  and  agreements  therein  contained,  and  which  on  their 
part  ought  to  be  observed,  performed,  and  kept,  in  all  respects,  and  particularly  accord- 
ing to  Hie  true  meaning  of  the  said  presents,  they  the  defendants  should  and  would 
well  and  truly  pay  or  cause  to  be  paid,  out  of  the  funds  in  their  hands,  or  which  they 
could  or  might  raise  or  obtain  by  virtue  of  the  powers  and  authorities  then  vested 
in  them,  unto  J.  R.  Hinde,  the  then  secretary,  or  unto  any  future  secretary  for  the 
time  being  of  the  plaintiffs,  or  such  other  person  as  the  plaintiffs  might  appoint,  for 
and  on  their  account,  for  every  lantern  lighted  with  gas  l)y  them  the  said  plaintiff's,  at 
and  after  the  rate  of  41.  10s.  by  the  year,  and  so  in  proportion  for  a  less  period  than 
a  year,  during  which  such  lantern  should  be  actually  so  lighted,  painted,  and  repaired 
as  aforesaid,  in  manner  following,  that  is  to  say,  on  the  1st  of  October,  the  1st 
[223]  of  January,  the  1st  of  April,  and  the  1st  of  July  in  every  year,  or  as  soon  after 
as  conveniently  might  be,  without  any  deduction  or  abatement  whatsoever :  And  it 
was  therebv  further  mutually  covenanted  and  agreed  between  the  said  parties  thereto, 
that  the  said  yearly  sum  of  41.  10s.  so  thereinbefore  covenanted  to  be  paid  by  the 
<lefendants  for  each  and  every  lamp  so  to  be  lighted,  painted,  and  repaired  as  afore- 
said, should  be  paid,  at  the  several  times  and  in  maimer  thereinbefore  mentioned,  into 
the  hands  of  the  said  J.  K.  Hinde,  the  then  secretary  of  the  plaintiffs,  or  unto  any 
future  secretary,  or  such  other  person  as  the  said  company  might  appoint,  for  the  use 
of  the  plaintiffs,  whose  receipt  or  receipts  should  be  binding  on  the  plaintiffs  for  so 
nmch  money  as  in  the  said  receipts  should  be  expressed  or  acknowledged  to  have  been 
received  for  or  on  account  of  the  plaintiffs  :  And  it  was  thereby  provided,  that,  if 
cither  of  the  parties  thereto  should  be  desirous  to  rescind,  put  an  end  to,  and  annul 
the  said  agreement  and  contract  at  the  end  of  the  first  or  second  year  of  the  term  of 
tliii'c  years  thereby  contracted,  and  if  such  desiring  party  should  give  the  other  party 
tluifc  calendar  months'  notice  thereof  in  writing  l)efore  the  expiration  of  the  first  or 
second  year  (as  the  case  might  be),  then  and  in  such  case,  the  covenants  and  agree- 
ments therein befoi-e  contained  being  in  all  respects  fulfilled  as  they  were  thereinbefore 
covenanted  to  be,  the  said  agreement  and  contract,  and  every  clause  and  thing  therein 
contained,  should  at  the  expiration  of  the  first  or  second  year  of  the  said  term  thereby  con- 
tracted for  (whichever  in  the  .said  notice  should  be  expressed)  determine  and  be  utterly 
void  to  all  intents  and  purposes,  in  like  manner  as  if  the  whole  term  of  three  years 
had  run  out  and  expired,  or  the  said  agreement  or  contract  had  been  made  for  one  or 
two  years  onlv,  anything  in  the  said  [224]  presents  contained  to  the  contrary  thereof 
notwithstanding,  save  and  except  such  right  of  action  or  other  remedy  which  either  of 
the  said  parties  might  have  against  the  other  or  otliers  of  them  :  And  it  was  thereby 
further-  provided  that  nothing  therein  contained  should  apply  to  that  portion  of  the 
said  parish  theretofore  called  the  district  of  Hans  Town  until  the  expiration  of  the 
then  existing  contract  bearing  date  the  1 1th  of  June,  lf<51  :  And  lastly  it  was  thereby 
mutually  covenanted  and  agreed  by  and  between  the  said  parties,  that,  if  any  dispute 
should  arise  upon  the  terms  or  conditions  of  the  said  contract,  or  the  constiiu^ion  of 
any  matter,  clause,  or  thing  therein  contained,  that  the  same  should  be  referred  to  such 
person  as  should  be  agreed  upon  between  the  said  parties,  and  who  should  hear  the 
evidence  to  be  offered  on  both  sides,  and  determine  any  such  dispute  or  difference,  and 
whose  awaid  when  made  should  be  binding  on  all  parties  ;  and  the  costs,  charges,  and 
exjjenses  of  such  reference,  evidence,  and  award  should  be  borne  and  ])aid  by  the  party 
against  whom  such  award  should  lie  ma<le  :  Averment,  that  the  .saicl  deed  had  been 
from  the  time  of  making  thereof  hitherto,  and  still  was,  in  full  force  and  ctiect  and  not 
dctci'mined,  and  that  the  .said  term  of  three  ycai's  liiereby  created  had  not  lie(m 
iletin-iuincd  ;  and  that  they  the  plaintiffs  did  in  ])in-suance  of  the  said  deed  supply  and 
deliver  to  the  (hifendants,  who  ac('e])ted  the  same,  largo  i|uantiti('s  of  gas  dui'ing  the 
year  lS.f)8,  to  wit,  to  the  value  of  ■2-2'.)-2\.  (is.  ;  that  they  iiad  ])crformeci  all  conditions 
precedent  on  their  part  to  be  performed  according  to  and  under  the  said  deed  ;  that 
all  things  had  been  done  and  happened  necessary  to  entitle  them  to  payment  from  the 
defendants  in  the  manner  provided  by  the  said  deed  for  the  said  gas  so  sup])lied  and 
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[225]  delivered  as  aforesaid :  and  that  all  times  had  elapsed  necessary  to  entitle  the 
plaintiff's  to  such  payment  by  the  defendants  as  aforesaid,  and  to  maintain  the  action  ; 
yet  that  the  defendants  had  not  paid  the  plaintiff's,  or  any  person  on  their  behalf,  for 
the  said  gas  supplied  as  aforesaid,  or  any  part  thereof,  but  had  therein  wholly  failed 
and  made  default,  contrary  to  the  said  deed. 

'1  he  second  count  stated  that,  before  the  passing  or  coming  into  opeiation  of  an 
act  of  parliament  made  and  passed  in  the  session  of  parliament  held  in  the  18th  and 
19th  years  of  the  reign  of  Her  present  Majesty,  and  intituled  "  An  Act  for  the  better 
local  management  of  the  Metropolis, '  to  wit,  on  the  11th  of  .June,  1851,  by  articles  of 
agreement  made  between  George  Bague,  &c.,  &c.,  on  behalf  of  themselves  and  all  others 
the  commissioners  who  then  or  might  thereafter  act  in  the  execution  of  an  act  of 
parliament  made  and  passed  in  the  thirtieth  year  of  the  reign  of  His  late  Majesty 
George  the  Third,  intituled  "  An  Act  for  forming  and  keeping  in  repair  the  streets  and 
other  public  passages  and  places  within  a  certain  district  in  the  parish  of  St.  I.uke, 
Chelsea,  in  the  county  of  Middlesex,  called  Hans  Town,  and  for  otherwise  improving 
the  same,"  and  also  another  act  of  parliament  made  and  passed  in  the  forty-third  year 
of  the  same  reign,  being  "  An  Act  for  amending,  alteiing,  and  enlarging  the  powers  of 
the  said  ffrst-mentioned  act,"  and  being  the  major  part  of  the  commissioners  present 
at  a  meeting  duly  holden  on  the  12th  of  February  then  last  past,  and  thereinafter 
described  as  commissioners  of  the  first  part,  and  the  plaintiff's  of  the  second  part,  and 
sealed  by  the  said  parties  of  the  first  part,  and  with  the  seal  of  the  said  plaintiff's, — 
after  reciting  that  the  plaintiff's  had  lately  tendered  to  the  said  commissioners  a  contract 
in  writing  to  light  with  gas  the  public  lamps  set  up,  or  thereafter  to  be  set  up,  in  the 
streets  and  other  public  [226]  passages  and  places  within  the  said  district  of  Hans 
Town,  and  to  paint,  maintain,  repair,  and  keep  in  repair,  the  posts,  columns,  lanterns, 
and  fittings  of  the  same,  for  the  term  of  seven  years,  to  be  computed  from  the  30th  of 
June,  1851,  subject  to  the  proviso  thereinafter  contained,  for  sooner  determining  the 
same,  and  in  the  manner  and  upon  the  terms  thereinafter  contained,  the  said  commis- 
sioners did  thereby,  as  far  as  they  lawfully  might,  signify  their  consent,  &c.  &c.  [setting 
out  a  contract  similar  to  that  set  out  in  the  first  count  ] :  Averment,  that  the  said  deed 
remained  and  was  continually  from  the  time  of  the  making  thereof  until  the  expira- 
tion of  the  said  seven  years  therein  mentioned,  to  wit,  until  the  30th  of  June,  1858,  in 
full  force  and  eff'ect,  and  not  determined  in  any  way  ;  that  they  the  plaintiff's  did  while 
the  said  deed  was  in  full  force  and  effect  duly  supply  and  deliver  before  the  said  30th 
of  June,  1858,  large  quantities  of  gas  under  and  according  to  the  terms  of  the  said 
deed  for  the  purpose  of  lighting  the  said  district  of  Hans  Town,  and  which  gas  was 
before  the  last-mentioned  day  so  used  in  lighting  the  said  district  under  the  said  deed  : 
that  they  the  plaintiff's  had  performed  all  conditions  precedent  on  their  part  to  be  per- 
formed according  to  and  under  the  said  deed,  and  that  all  things  had  been  done  and 
happened  necessary  to  entitle  them  to  payment  of  the  price  mentioned  in  the  said 
deed  of  a  large  sum,  to  wit,  1511.  16s.  3d.  for  and  in  respect  of  a  certain  quantity  of 
the  gas  so  supplied  and  delivered  as  aforesaid,  and  which  is  still  unpaid  for,  and  to 
maintain  this  action  ;  that  the  said  district  of  Hans  Town  was  as  theretofore  mentioned 
and  is  a  district  within  the  .said  parish  of  Chelsea,  in  the  said  county  of  Middlesex ; 
and  that  the  said  parish  of  Chelsea  is  a  parish  mentioned  in  Schedule  A.  to  the  said 
first-mentioned  act  of  parliament ;  and  that  the  defendants  are  [227]  and  were  before 
this  suit  the  vestiy  of  the  pai-ish,  and  body  corporate  undei'  the  provisions  of  the  said 
act  of  parliament ;  yet  that  the  said  sum  of,  to  wit,  1511.  16s.  3d.,  in  respect  of  the  said 
gas  so  supplied  and  delivered  as  aforesaid,  had  not  been  paid  to  the  plaintiff's,  and  was 
still  due  and  owing  to  them. 

The  declaration  also  contained  counts  for  money  paj'able  bj'  the  defendants  to  the 
plaintiff's  for  gas  sold  and  delivered  by  the  plaintiff's  to  the  said  commissioners  in  the 
second  count  mentioned,  at  their  request,  after  the  coming  into  operation  of  the  said 
act  of  parliament  in  the  s.aid  second  count  mentioned  and  intituled,  itc.  ;  for  money 
payable  by  the  defendants  to  the  plaintiff's  for  gas  sold  and  delivered  by  the  plaintiff's 
to  the  defendants  at  their  request  ;  and  for  money  found  to  be  due  from  the  defendants 
to  the  plaintiff's  on  accounts  stated  between  them.     Claim  40001. 

Second  plea,  to  the  first  and  second  counts,  that  the  plaintiff's  did  not  during  the 
said  period  light  the  said  public  lanterns,  or  cause  the  same  to  be  and  continue 
lighted,  pursuant  to  the  said  deeds,  to  the  .satisfaction  of  the  defendants  or  their 
surveyor. 
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Fourth  plea,  to  the  same  counts,  that  the  plaintiffs  did  not  during  the  said  period 
so  light  the  .said  public  lanteins  during  each  and  every  night  at  sunset,  and  so  continue 
the  same  lighted  till  sunrise,  that  the  light  or  tiame  therein  was  such  a  light  or  flame 
as  is  known  by  the  name  of  the  large  bat's  wing  burner,  and  consumed  at  the  rate  of 
five  cubic  feet  of  gas  per  hour  at  the  least,  within  the  true  meaning  of  the  said  deeds. 

There  wiis  also  a  plea  of  payment  into  court  of  18001. 

The  plaintiffs  demurred  to  the  second  and  fourth  plea.s,  the  grounds  of  demurrer 
stated  in  the  margin  of  each  demurrer  being,  "that  the  matters  alleged  in  the  pleas 
did  not  entitle  the  defendants  to  i-efuse  to  [228]  pay  as  alleged,  and  afl'ord  no  answer 
to  the  claim  of  the  plaintill's."     Joinder. 

Bovill,  Q.  C.  (with  whom  were  Pigott,  Serjt.,  and  Holland),  in  support  of  the 
demurrers  (a).  If  the  performance  by  the  plaintiffs  of  the  several  matters  set  forth  in 
the  second  and  fourth  pleas  were  a  condition  precedent  to  the  defendants'  obligation 
to  accept  and  to  pay  fur  the  gas  supplied  to  the  parish  lamps,  the  omission  to  cause 
one  lamp  to  be  lighted  for  a  night,  or  for  a  single  hour  between  sun-set  and  sun- 
rise, would  absolve  the  defendants  from  the  obligation  to  pay  anything.  A  pro- 
position so  monstrous  cannot  be  for  a  moment  entertained.  If  it  be  necessary 
to  cite  autho-[229]-rities,  the  case  falls  precisely  within  the  third  rule  in  the  notes  to 
Porihije  v.  Cole,  1  Wms.  Saund.  320  c,  where  it  is  laid  down,  that,  "  Where  a  covenant 
goes  only  to  part  of  the  consideration  on  both  sides,  and  a  breach  of  such  covenant 
may  be  paid  for  in  damages,  it  is  an  independent  covenant,  and  an  action  may  be  main- 
tained for  a  breach  of  the  covenant  on  the  part  of  the  defendant,  without  averring 
[jerformance  in  the  declaration.  As,  where  A.  by  deed  conveyed  to  B.  the  equity  of 
redemption  of  a  plantation  in  the  West  Indies,  together  with  the  stock  of  negroes 
upon  it,  in  consideration  of  .5001.  and  an  annuity  of  1601.  for  life,  and  covenanted  that 
he  li.id  a  good  title  to  the  plantation,  was  lawfully  possessed  of  the  negroes,  and  B. 
should  quietly  enjoy  ;  and  B.  covenanted  that,  A.  well  and  truly  performing  all  aiid 
everything  therein  contained  on  his  part  to  be  performed,  he  would  pay  the  ainuiity, 
— in  an  action  by  A.  against  B.  on  this  covenant,  the  breach  assigned  was  the  non- 
payment of  the  annuity  :  plea,  that  A.  was  not  at  the  time  legally  possessed  of  the 
negroes  on  the  plantation,  and  so  had  not  a  good  title  to  convey.  The  court  of 
King's  Bench  held  the  plea  to  be  ill,  and  added,  that,  if  such  plea  were  allowed,  any 
one  negro  not  being  the  property  of  A.  would  bar  the  action  :  "  Boo-ne  v.  Eyre, 
1  II.  Bl.  272,  n.  (a),  2  W.  Bl.  i;512."  Stavers  v.  C'uiling,  3  N.  C.  355,  3  Scott,  740,  is 
also  in  point. 

The  court  called  on 

Knowles,  (^.  G.  (with  whom  were  David  Keane  and  Watkin  Williams),  to  support 
the  pleas  (b).     The  [230]  hardship  suggested  on  the  other  side  would  be  no  greater 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"That  the  matters  alleged  in  the  second  and  fourth  pleas  did  not  entitle  the  defen- 
dants to  refuse  to  pay  as  alleged,  and  afforfl  no  answer  to  the  claim  of  the  plaintill's  : 

"That  the  performance  of  the  sevcial  matters  set  forth  in  the  second  and  fourth 
pleas  was  not  a  condition  piecedent  to  the  acceptance  of  gas  l)y  the  defendants,  and, 
at  all  events,  was  not  a  condition  precedent  to  |)aymont  by  tlio  defendants  for  gas 
actually  supplied  to  and  accepted  by  them  : 

"That,  even  if  the  pi!rformance  of  the  sevei.il  matters  set  foi'th  in  the  second  and 
fourth  pleas  was  a  conilition  precedent,  it  appears  upon  the  record  that  the  considera- 
tion of  the  agreements  mentioned  in  the  declaration  has  been  executed  in  part,  an<l, 
therefore  it  is  not  competent  for  the  defendants  to  insist,  by  way  of  defence  in  this 
action,  upon  the  non-performance  of  those  things  which  were  originally  conditions 
precedent  : 

"That  the  second  and  fourth  pleas  only  shew  at  most  a  partial  failure  of  per- 
formance by  the  plaintill's  of  the  terms  of  the  contract  for  which  there  may  bo 
compensation  in  flaniages  : 

"And  that  the  defendants  have,  by  accepting  the  gas  for  which  payment  is  claimed 
in  this  action,  estop]if(l  themselves  from  setting  up  in  this  action  the  defences  set  forth 
in  the  second  and  fointli  ])lcas." 

(h)  The  points  marked  for  argument  on  the  ]).art  cjf  the  defendants  were  as 
follows  : — 

"That  the  second  and  fouith  ])lcas  traverse  the  fullilincnt  of  conditions  necessary 
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than  would  be  the  hardship  of  compelling  the  defendants  to  pa\'  the  plaintiffs  a  large 
sum  for  each  lamp,  and  leaving  them  to  a  remedy  by  a  cross-action  for  breaches  of 
covenant  on  their  part.  The  deed  contains  two  classes  of  covenants.  The  first  class 
relates  to  the  breaking  up  and  replacing  the  pavements,  &c.  As  to  these,  the  defendants 
are  satisfied  to  rely  on  the  covenants  of  the  plaintiffs.  Then  comes  a  second  cla.ss  of 
covenants  relating  to  the  lighting  of  the  parish  lamps.  The  plaintiffs  covenant  with 
the  defendants  that  they  will,  to  the  satisfaction  of  their  surveyor,  well  and  sufficiently 
light  the  several  lamps  for  a  given  period  from  sunset  to  sunrise,  and  with  gas  of  a 
given  quality,  &c.  And  the  defendants  covenant  to  pay  at  the  rate  of  41.  10s.  per 
annum  for  the  lamps  so  lighted.  The  consideration  for  the  defendants'  covenant  is 
the  covenant  by  the  plaintiffs  that  the  light  shall  be  supplied  for  the  time  and  of  the 
quality  and  quantity  specified.  In  the  notes  to  Cutler  v.  Pourll  (6  T.  R.  320),  in 
Smith's  Leading  Cases,  4th  edit.  vol.  i.,  p.  19,  after  observing  the  general  rule  to  be, 
"  that,  while  the  special  contract  remains  unperformed,  no  action  of  indebitatus 
assumpsit  can  be  brought  for  anything  done  under  it,"  it  is  said  :  "  We  now  come  to  the 
exceptions  from  that  rule  :  and  the  first  of  them  is  that  adverted  to  by  Parke,  J.,  in 
the  passage  just  cited  (from  Head  v.  Itann,  10  B.  &  C.  438).  It  consists  of  cases  in 
which  something  has  been  done  under  a  special  contract,  but  not  in  strict  accordance 
with  the  terms  of  that  contract.  In  such  a  case  the  party  cannot  recover  the 
remuneration  stipulated  for  in  the  contract,  because  he  [231]  has  not  done  that  which 
was  to  be  the  consideration  for  it.  Still,  if  the  other  party  have  derived  any  benefit 
from  his  labour,  it  would  be  unjust  to  allow  him  to  retain  that  without  paying  anything. 
The  law,  therefore,  implies  a  promise  on  his  part  to  pay  such  a  remuneration  as  the 
benefit  conferred  upon  him  is  reasonably  worth ;  and,  to  recover  that  quantum  of 
remuneration  an  action  of  indebitatus  assumpsit  is  maintainable."  [Willes,  J.  That 
is  wholly  inapplicable  to  a  body  which  cainiot  be  sued  except  on  a  contract  entered 
into  in  writing  and  in  a  particular  form.  It  has  been  held  in  the  Exchequer  that  that 
rule  does  not  apply  to  corporations.]  The  second  plea  in  substance  is,  that  the 
plaintift's  have  not  perfoi-med  their  part  of  the  contract  by  lighting  the  parish  lamps 
in  the  manner  stipulated,  to  the  satisfaction  of  the  defendants'  surveyor.  That  this 
is  a  good  plea,  is  clear  from  Monjan  v.  Birnic,  9  Bingh.  67"2,  3  M.  iV;  Scott,  76.  There, 
the  defendant  was  to  pay  for  building  upon  receiving  an  architect's  certificate  that 
the  work  was  done  to  his  satisfaction  :  the  architect  checked  the  builder's  charges, 
and  sent  them  to  the  defendant ;  and  it  was  held  that  this  did  not  amount  to  such  a 
certificate  of  satisfaction  as  to  enable  the  builder  to  sue  the  defendant,  although  the 
defendant  had  not  objected  to  pay  on  the  ground  that  no  sufficient  certificate  had 
been  rendered.  The  authority  of  that  case  has  repeatedly  been  recognized.  [Byles,  J. 
Thei'e  was  a  specific  and  clear  pro\'ision  that  no  part  of  the  work  should  be  paid  for 
until  the  certificate  had  been  olitained.]  In  Grafton  v.  The  Eastern  Countifs  Railway 
Company,  8  Exch.  699,  the  declaration  stated,  that,  by  a  certain  contract,  the  plaintiffs 
agreed  that  they  would,  during  a  certain  term,  supply  to  the  defendants,  and  that  the 
defendants  would  take  from  them,  all  the  coke  the  defendants'  company  should  require 
at  Lowestoft ;  [232]  according  to  the  capacity  of  certain  ovens,  provided  that  the  said 
coke  should  be  of  the  best  quality  ;  the  plaintiffs  on  their  part  enj^aging  that  the  same 
should  be  large,  and  of  the  best  quality,  and  equal  to  that  made  from  the  best 
Brancepeth  coal,  and  be  to  the  satisfaction  of  the  .said  company's  inspecting  officer  for 
the  time  being ;  and  agreeing  that  the  company  should  have  power  to  refuse  to  accept 
coke  of  inferior  quality  or  small  in  its  pieces,  and  to  purchase  what  they  might  require 
elsewhere  if  the  plaintiff's  did  not  supply  coke  of  the  be.st  quality,  and  equal  to  that 
above  described,  and  to  the  .satisfaction  of  the  said  company's  .said  officer,  and  to 
charge  the  plaintift's  with  the  excess  of  price  beyond  the  said  contract  price.  The 
declaration  then  contained  an  averment,  that,  during  the  terra,  the  plaintiffs 
manufactured  and  supplied  to  the  defendants,  in  the  manner  provided  by  the  said 
agreement,  certain  coke,  which  they  required  at  Lowestoft,  which  was  of  the  quality 
required  l)y  the  agreement,  and  equal  to  that  made  from  the  said  Brancepeth  coal, 
and  large  in  its  pieces ;  and  alleged  as  a  breach  the  refusal  of  the  defendants  to  accept 

to  be  performed  by  the  plaintiffs  in  order  to  entitle  them  to  be  paid  in  manner  and 
to  the  amount  provided  for  in  and  by  the  several  deeds  in  the  declaration  set  forth  ; 
and  that,  if  the  issue  on  either  of  these  pleas  be  found  for  the  defendants,  the  plaintift's 
are  only  entitled  to  recover  on  the  quantum  meruit,  to  which  a  third  count  is  directed." 
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the  said  coke.     It  was  held,  that,  according  to  the  true  construction  of  the  agreement, 
it  was  a  condition  precedent  to  the  right  of  the  phiintifls  to  insist  upon  the  defendants' 
acceptance  of  the  coke,  that  it  should  be  to  the  .sati.sfaction  of  their  inspecting  officer ; 
and,  consequently,  that  the  declaration,  which  omitted  that  allegation,  was  bad  in 
substance.     Then,  as  to  the  fourth  plea, — the  doing  of  that  which  the  plainliUs  are 
there  alleged  not  to  have  done,  was  clearly  a  condition  precedent  to  their  li^^ht  to 
1)6  paid  under   the  contiact.      In  Glaselirook  v.  Il'oodrow,  8  T.  K.  .'5G6,  the  plaintitl' 
covenanted  to  sell  to  the  defendant  a  school-house,  &c. ,  and  to  convey  the  same  to  him 
on  or  before  the   1st  of  August,  1707,  and  to  deliver  up  the  po.ssession  to  him  on  the 
•24th  of  June,  [233]  1796;  and,  in  consideration  thereof,  the  defendant  covenanted 
to  pay  the  plaintiff' 1201.  on  or  before  the  1st  of  August,  1797  :  and  it  was  held,  that 
the  covenant  to  convey  and  that  for  payment  of  the  money  were  dependent  covenants, 
and  that  the  plaintiff' could  not  maintain  an  action  for  the  1201.  without  averring  that 
he  had  conveyed  or  tendered  a  conversance  to  the  defendant.     In  Ellen  v.   Tojiji, 
6  Exch.  424,  by  the  terms  of  an  indenture  of  apprenticeship,  an  infant  was  placed 
Ijy  his  father  (who  was  a  party  to  the  indenture)  as  apprentice  to  a  master  desci'ibed 
in  the  indenture  as  "an  auctioneer,  appraiser,  and  corn-factor,"  "to  leain  his  art,  and 
with  him  after  the  manner  of  an  apprentice  to  serve."      After  the  making  of  the 
indenture  and  the  commencement  of  the  apprenticeship,  the  master  wholly  i-elinqiiished 
the  trade  of  corn-factor ;  whereupon  the  apprentice  absented  himself  from  his  master's 
•service.     In  an  action  upon  the  indenture,  by  the  master  against  the  fathei-,  for  the 
desertion  of  the  apprentice,  it  was  held  that  the  relinqui.shment  by  the  master  of  his 
trade  of  corn-factor  was  a  good  answer  to  the  action, — the  exercise  of  the  three  trades 
iiiirig  an  entire  and  indivisible  consideration  for  the  service  of  the  apprentice,  and  the 
relative  duty  to  teach  the  three  being  a  conilition  precedent.     Referring  to  the  third 
lule  in  the  notes  in   1  Wms.  Sannd.  320  c.  Pollock,  C.  B.,  says:  "There  is  often  a 
ilitficult}'  in  its  application  to  particular  cases,  and  it  cannot  be  intended  to  apply  to 
every  case  in  which  a  covenant  by  the  plaintiff'  forms  only  a  pait  of  the  consideration, 
and  the  I'csidue  of  the  consideration  has  been  had  by  the  defendant.     That  residue 
nuist  be  the  sulistantial  part  of  the  contract ;  and  if,  in  the  case  of  Bnmie  v.  Ei/rr,  two 
or  three  negroes  had  been  accepted,  and  the  C(|uity  of  redemption  not  con\'eyed,  we 
do  not  apprehend  that  the  plaintiff'  could  [234]  have  recovered  the  whole  stipulated 
price,  and  left  the  defendant  to  recover  damages  for  the  non-conveyance  of  it.     So,  in 
Graven  v.  Leyrj,  9  Exch.  709,  by  a  written  agreement,  the  plaintiff'  contiacted  to  sell  to 
the  defendant  300  to  350  bales  of  white  washed  Donskoy  fleece  wool,  laid  down  in 
certain  ports    in   England,   "deliverable  at  Odessa  during  August  then  next,  to  be 
shipped  with  all  dispatch,   warranted  fair  average   quality  ;  but,  should  they  prove 
otherwise,  to  be  taken  with  a  fair  allowance,  to  be  assessed  by  Messrs.  H.  &  H.,  subject 
to  the  safe  arrival  of  the  wool  in  good  condition  at  any  of  the  ports  stated,  and  the 
names  of  the  ves.sels  to  be  declai-ed  as  soon  as  the  wools  were  shipped,"  &c.     To  an 
action   for  the    breach  of  this  contiact,  by  not  accepting  the  wools,  the  defendant 
j)lcaded,  that  the  wools  were  bought,  with  the  knowledge  of  both  (larties,  for  the 
pin])ose  of  re-selling  in  the  course  of  the  defendant's  business  ;  that  wool  is  an  article 
of  fluctuating  \alue,  and  not  saleable  until  the  names  of  the  vessels  in  which  it  was 
shi|)pctl  should  have  been  declared  according  to  the  contrai-t;  and  that  the  plaintiff" 
had    neglected    to   declare   the    names   of    the    vessels    in    which    the    wools    were 
shipped  until  an  unreasonable  time  after  they  had  been  shipped  ;  and  it  was  held 
that  the  provision  in  the  contract  that  the  names  of  the  vessels  in  which  the  wools 
were    shi[)ped   should  be  declared    as  soon   as  they   had   iieen   shi])ped,   was  a  con- 
dition   picccdent    to     the    defendant's  obligation    to    accept    and    p.-ij'   for    them, 
anil  conseqn(^ntly  that  the  ])lea  was  good.     Again,  in  ]i'(ilif:r/s  v.  Jlre/t,  KS  C.  15.  501, 
ijy  agreement  dated  the   15lh   of  May,   1H55,  the  plaintiff'  covenanted   forthwith    to 
procure  a  vessel  and   stow  on  board  a  certain   tcle;4raphic  cable   then  at  M.'s  whaif, 
and    to   rig,    provision,   and  man   her,  and   have   her  ready   foi'  sea  at    the  Norc  on 
or  before  the  loth  of  -July  :  and  the  defiMidant  covenanted  to  pay   the   plaintitl  5()(l()!. 
[235]  by  iustalTMcnts, —  lOOOl   seven  days  after  the  arrival  of  tiic  vessel  at  M.'s  wii.irf, 
20001.  on  or  before  the  cxj)iration  of  twenty-one  days  after  tiie   vessel  should  have 
arrived  alongside  M.'s  wharf,  and  tiie  remaining  20001.  as  .soon  as  the  shij)  should  put 
to  sea  from  the  Norc,  and  also  to  give  the  plaintitl'  500  shares  in  a  certain  com])any. 
It  was  also  mutuall}'  agreed  that  each  party  should,  within  ten  days  after  tiic  execu- 
tion of  the  agreement,  give  and  execute  to  the  other  a  l>ond,  with  two  sureties,  in  the 
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sum  of  50001.,  for  the  due  performance  of  the  covenants  on  his  part.  In  an  action 
upon  this  agreement,  the  breaches  as.signed  being,  non-payment  by  the  defendant  of 
the  50001.,  or  any  part  thereof,  and  non-delivery  of  the  shares, — it  was  held,  that  the 
execution  of  the  bond  by  the  plaintiff'  was  a  condition  precedent  to  his  right  to  sue 
for  such  breaches  («)'.  In  Ncalc  v.  BadcJiff,  15  Q.  B.  916,  the  plaintiff' and  defendants 
agreed,  the  plaintiff'  to  let,  and  the  defendants  to  take,  a  messuage,  barn,  stable,  and 
outbuildings  ;  and  the  defendants  agieed  to  keep  in  repair  the  said  messuage,  building, 
and  premises,  the  same  being  first  put  into  repair  by  the  plaintiff.  In  an  action  of 
assumpsit  for  non-repair, — the  declaration  alleging,  that,  although  the  plaintiff  before 
the  breach  of  promise  put  the  said  messuage,  buildings,  and  premises  into  repair,  yet 
the  defendants  did  not  keep  the  same  in  repair,  and  the  defendants  pleading  that  the 
plaintiff' did  not  first  put  the  said  messuage,  buildings,  and  premises  into  repair,  upon 
which  plea  issue  was  taken, — it  was  proved,  and  found  in  terms  by  the  jury,  that 
the  plaintifT  had  not  put  the  whole  premises  into  repair,  but  part  only,  and  that  the 
defendants  had  not  kept  that  part  in  repair ;  and  the  jury  gave  damages  for  the  pai't. 
It  was  held, — first,  [236]  that  the  repair  by  the  plaintiff"  was  a  condition  precedent  to 
the  obligation  on  the  defendants  to  keep  in  repair, — secondly,  that,  on  this  contract, 
the  condition  precedent  could  not  be  divided,  and  that  the  plaintiff'  could  not  recover 
for  non-repair  of  any  part  of  the  premises,  without  ha\'ing  first  repaired  the  whole. 
In  Grey  v.  Friar,  4  House  of  Lords  Cases,  565,  A.  became  tenant  to  B.  of  a  colliery 
and  also  of  some  farm  land,  at  distinct  rents.  The  lease  contained  very  numerous 
covenants  as  to  the  payment  of  the  rents,  and  as  to  the  management  of  each  property. 
The  term  created  was  for  forty-two  years  ;  but  the  tenant  was  to  have  libei'ty  to  put 
an  end  to  the  term,  on  giving  eighteen  months'  notice  before  the  expiration  of  the 
first  eight  years,  or  of  any  subsequent  three  years.  The  proviso  which  gave  the 
tenant  this  liberty,  after  describing  the  giving  of  the  notice,  contained  these  words, — 
"then  and  in  such  case  (all  arrears  of  rent  being  paid,  and  all  and  singular  the  cove- 
nants and  agreements  on  the  part  of  the  said  le.ssees  having  been  duly  obsei'ved  and 
performed,)  this  lease,  and  every  clause  and  thing  therein  contained,  shall,  at  the 
expiration  of  the  first  eighth  year,  and  thereafter  at  the  expiration  of  any  such  third 
year,  cease,  determine,  and  be  utterly  void  :  .  .  .  but,  nevertheless,  without  prejudice 
to  any  claim  or  remedy  which  anj'  of  the  parties  hereto  may  then  be  entitled  to  for 
breach  of  any  of  the  covenants  or  agreements  hereinbefore  contained."  The  court  of 
Exchequer  (5  Exch.  584)  had  held  that  this  proviso  did  not  make  the  performance  of 
all  the  covenants  a  condition  precedent  to  the  tenant's  power  to  put  an  end  to  the 
lease  :  but  the  Exchequer  Chamber  (5  Exch.  597),  held  that  the  provi-so  did  make  the 
performance  of  the  covenants  a  condition  precedent.  On  appeal  to  the  House  of 
Lords,  the  lords  being  equally  divided,  the  judgment  of  the  Exchequer  Chamber  was 
[237j  affirmed  (a)-.  The  language  of  Willes,  C.  J.,  in  Thomas  v.  CudwalJader,  Willes, 
496,  is  precisely  applicable  here.  It  was  there  held,  that,  in  an  action  on  a  covenant 
against  a  lessee  for  not  repairing  (the  covenant  adding  "  the  lessor  allowing  and 
assigning  timber  for  the  repairs  "),  it  is  necessary  to  aver  that  the  lessor  did  allow 
and  assign  timber,  &c.  The  Lord  Chief  Justice,  in  stating  the  opinion  of  the  court, 
says  :  "  I  expressed  my  dislike  of  those  cases,  though  they  are  too  many  to  be  now 
over-ruled,  where  it  is  determined  that  the  breach  of  one  covenant,  though  plainly 
relative  to  the  other,  cannot  be  pleaded  in  bar  to  an  action  brought  for  the  breach  of 
the  other,  but  the  other  party  must  be  left  to  bring  his  action  for  the  bi'each  of  the 
other ;  as,  where  there  are  two  covenants  in  a  deed,  the  one  for  repairing,  and  the 
other  for  finding  timber  for  the  reparations  ;  this  notion  plainly  tending  to  make 
two  actions  instead  of  one,  and  to  a  circuity  of  action  and  multiplying  actions,  both 
which  the  law  so  much  abhors.  If,  therefore,  this  wei'e  a  new  point,  I  should  be 
inclined  to  be  of  opinion,  that,  though,  where  there  are  mutual  covenants  relative  to 
one  another  in  the  same  deed,  a  plaintiff'  is  not  obliged  in  an  action  brought  for  the 
breach  of  them  to  aver  the  performance  of  the  covenant  which  is  to  he  performed  on 
his  part,  yet  that  the  defendant  in  such  action  may  in  his  plea  insist  on  the  non- 
performance of  the  covenant  to  be  pei'formed  on  the  part  of  the  plaintiff':  but  this 
has  been  so  often  determined  otherwise,  that  it  is  too  late  now  to  alter  the  law  in 
this  respect.     But,  where  words  make  a  condition  precedent  or  a  qualification  of  a 

{ay  AflSrmed  in  error,  Roberts  v.  Brett,  ante,  vol.  vi.,  p.  611. 

{af  And  see  Friar  v.  Grey,  15  Q.  B.  891,  and  Grey  v.  Friar,  15  Q.  B.  901. 
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covenant,  as  the  present  case  plainly  is,  all  the  cases  agree  that  the  plaintitt'  in  his 
declaration  must  aver  tlie  performance  ot  such  condition  or  qualification."  [238]  Boone 
V.  Eyre  was  a  very  ditt'erent  case  from  tliis.  There,  the  estate  was  conveyed. 
[Bvles,  J.  There  were  various  stipulations  there,  as  there  are  here.]  All  the  cases 
proceed  upon  the  inequality  in  the  position  of  the  parties.  Here,  a  erosiB-action  would 
by  no  means  meet  the  justice  of  the  case.  The  whole  is  past  and  gone.  Besides, 
there  is  a  payment  into  court  of  ISOOl.  upon  the  indebitatus  count. 

Pigott,  Serjt.,  in  reply,  was  stopped  by  the  court. 

Erlk,  C.  J.  I  am  of  opinion  that  the  judgment  of  the  court  upon  these  demurrers 
ought  to  be  for  the  plaintitt's  ;  and  I  found  that  opinion  upon  the  construction  which 
I  put  upon  the  contract  between  these  parties,  gathering  that  construction  from  the 
terms  of  the  instrument,  and  having  regard  to  the  subject  matter  of  the  contract. 
The  substance  of  the  deed  is,  that  the  plaintiffs  contract  to  light  the  parish  lamps 
for  a  given  period  from  sunset  to  sunrise  with  gas  of  good  quality  and  sufhcient  in 
quantity  ;  and  the  parish  contract  to  pay  the  company  for  that  service  at  the  rate  of 
41.  10s.  per  annum  for  each  lamp.  It  is  not  one  unity  of  contract  on  one  side  and  of 
promise  on  the  other.  Each  is  a  severable  contract  and  promise.  It  manifestly 
would  be  contrary  to  the  intention  of  the  parties,  that  the  omission  of  the  plaintiflfs 
to  light  one  lamp  for  a  .single  night  should  defeat  the  claim  of  the  plaintiffs  to  be  paid 
the  stipulated  sum  in  respect  of  all  the  other  lamps  in  the  parish  which  were  properly 
lighted.  Mr.  Knowles  suggests  that  there  is  an  indeliitatus  count,  upon  which  the 
defendants  have  paid  18001.  into  court.  But,  when  we  are  considering  one  count, 
and  the  rights  of  the  parties  in  respect  of  the  line  of  pleadings  applicable  to  that 
count,  we  cannot  have  recourse  to  another  for  the  purpose  of  assisting  our  judg- 
ment. We  [239]  can  only  deal  with  the  two  pleas  which  are  before  us,  and  the 
demurrers  to  those  pleas.  Here  is  a  severable  contiact,  with  a  severable  con- 
sideration, and  a  severable  yjromise.  It  would  be  monstrous  to  hold  that  the 
failure  to  keep  one  lamp  alight  should  operate  an  entire  destruction  of  the  plaintiffs' 
claim,  which  it  would  do  if  we  were  to  tiold  that  the  performance  by  them  of 
each  and  every  of  the  stipulations  in  the  deed  on  their  part  was  a  condition  pre- 
cedent to  their  right  to  call  upon  the  defendants  for  the  stipulated  payments.  The 
case  of  Grei/  v.  Friar,  is  not  much  to  the  purpose.  There,  the  act  to  be  done  by  the 
lessees  to  entitle  them  t<j  put  an  end  to  the  lea.se,  was  one  and  indivisible.  Here,  as 
it  seems  to  mo,  tliere  is  a  severable  considciation  and  a  severable  promise. 

Wii.i.ES,  J.  1  am  cTitirely  of  the  same  ojjinion.  Tlie  pleas  might  be  s.-itisKinl  and 
proved  by  shewing  that  on  one  night  a  single  lamp  went  out  in  a  liigh  wind,  and 
remained  unlighted.  It  ne\er  could  hav<;  been  the  intention  of  the  parties  that  the 
plaintilfs'  right  should  be  defeated  by  such  a  circumstance  as  that. 

Bvles,  J.  I  am  of  the  same  opinion.  The  elcaiest  woids  of  condition  must 
yield  to  the  prominent  intention  of  the  parties  as  gathered  from  the  whole  instrument. 
The  words  were  very  clear  in  Boone  v.  J'Jj/rc.     I  entertain  no  doubt  whatever. 

Ke.vtinu,  J.  It  is  clear  to  my  mind  that  the  several  covenants  here  were 
intended  by  the  parties  to  be  independent,  and  not  mutual  covenants. 

Judgment  for  the  plaintifls. 

[240]    Frederick  Woodcock  Pedhkikt,  Appellant;  BARKiNcrroN 
GiiEVALLiEK,  Respondent.     April  23rd,  1860. 

(S.  ('.  29  L.  J.  M.  G.  225 ;  G  Jur.  N.  S.  1341 ;  8  W.  K.  500.] 

To  warrant  a  conviction  under  the  Medical  Act,  21  &  22  Vict.  c.  90,  s.  42,  for  acting 
as  or  pretending  to  be  a  surgeon,  there  must  be  uneiiuivocal  evidence  that  llie  party 
has  so  acted  or  pretended  :  it  is  not  enough  that  he  is  so  willed  by  ])ersons  whom 
lie  lias  attended  professionally,  in  tlie  absence  of  evidence  to  shew  that  ho  has  done 
so  on  his  own  account  and  for  his  own  profit. 

The  following  case  was  stated  for  the  opinion  of  the  cnuit  pursuant  to  the  .statute 
20&  21  Vict.  c.  43:— 

At  the  Halcsworth  (Suflblk)  jjctty  sessions,  on  the  2()th  of  October,  1859,  Fredei'ick 
Woodcock  I'edgrift  was  charged  u|)on  the  information  of  Barrington  Chevallier,  for 

that  lie  did   cm   the  ."illi  (if   .Vugust,  lf<59,  at  Wissett,  in   the  said  county,  wilfully  and 
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falsely  pretend  to  be  a  general  practitioner,  contrary  to  the  form  of  the  statute  in  that 
case  made  and  provided.     The  evidence  given  on  that  occasion  was  as  follows  : — 

Barrington  Chevallier  pi-oduced  a  book  which  he  stated  to  be  a  copy  of  a  medical 
register  published  in  pursuance  of  the  Medical  Act.  On  the  cover  of  this  book  were 
the  words  "  By  authorit\'  : "  and  the  following  is  a  copy  of  the  title-page, — "  The 
Medical  Register,  pui'suant  to  an  act  passed  in  the  21  &  22  Victoria,  cap.  90,  to 
regulate  the  Qualifications  of  Practitioners  in  Medicine  and  Suigery  ;  1859.  London  : 
Published  and  sold  at  the  OHice  of  the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  32  Soho  S(iuare :  Price  7s.  6d."  The  book 
then  contained  an  account  of  the  fees  for  registiation,  the  names  of  the  members  and 
officers  of  the  general  council  of  medical  education  and  registration,  in  which  Dr.  Francis 
Hawkins  is  stated  to  be  registrar  of  the  general  council ;  some  explanatory  notes  by 
Dr.  Hawkins  ;  the  Medical  Acts  of  1858  and  1859  ;  and  a  table  of  abbreviations  :  and 
then  followed  the  names  of  medical  men,  with  date  of  registi-ation,  residences,  and 
qualifications,  extending  over  335  pages,  and  headed  with  the  words  and  figures 
"The  Medical  Register,  [241]  1859."  The  witness  stated  that  ho  had  searched  the 
register,  and  that  the  name  of  the  defendant  was  not  in  it. 

Jonathan  ^\'arren  stated  that  he  was  a  labourer  at  Wissett,  and  a  member  of  the 
Rational  Sick  and  Burial  Association  ;  that  he  was  admitted  Februar)%  1858,  was 
examined  by  the  defendant  Ijefore  being  admitted,  that  defendant  said  he  would  do, 
and  passed  him  ;  that  Mr.  Cowles  Avas  agent  of  the  club,  and  witness  paid  him  2s.  6d. 
when  he  was  admitted.  Witness  produced  his  card,  which  was  headed  "  Rational 
Sick  and  Burial  Association.  Branch  No.  63.  Mr.  Jonathan  Warren  was  admitted . 
to  Class  No.  3  on  the  1st  day  of  Fel)ruary,  1858.  Progressive  No.  60,"  and  contained 
columns  for  figures,  to  be  filled  up  with  subscriptions  paid  or  in  arrear,  some  of  which 
were  filled  up,  and  ended  with  "Mr.  John  Cowles,  residing  at  Halesworth,  agent; 
Mr.  F.  \V.  Pedgrift,  residing  at  Halesworth,  medical  attendant."  The  witness 
further  stated  that,  on  the  5th  of  August  last,  he  sent  for  the  defendant,  that  the 
defendant  came  and  saw  him,  said  his  complaint  was  stoppage  of  water,  and  gave  him 
some  medicine. 

Martha  AVarren,  wife  of  the  last  witness,  stated  that  she  was  a  member  of  the 
club  ;  that  she  was  examined  by  the  defendant  in  February,  1858  ;  that  she  asked 
the  defendant  whether  he  was  the  sui'geon  they  were  to  send  for  if  she  or  her  husband 
were  ill ;  that  he  said  he  was  ;  that  she  was  present  when  the  defendant  examined  her 
husband  on  the  5th  of  August ;  that  she  told  the  defendant  they  belonged  to  the  club ; 
and  that,  after  the  defendant  came  down,  he  mixed  some  medicine  for  her  husband, 
and  said  he  should  cup  him  in  the  e\ening  if  he  were  not  better.  The  court  asked 
this  witness  whether  she  considered  the  defendant  as  the  medical  officer  of  the  club ; 
and  she  said  she  did. 

[242]  John  Cowles  sfeited  that  he  was  the  agent  of  the  Rational  Sick  and  Burial 
Association ;  that  memliers  on  being  admitted  passed  a  doctor,  and  that  the  doctor's 
certificate  is  sent  to  ^Manchester  ;  that  Jonathan  Warren  was  a  member,  and  witness 
received  his  contributions  ;  that  Mr.  Irwin  has  been  medical  attendant  since  August, 
1858  ;  that  the  change  was  made  on  account  of  a  communication  from  Mr.  Tidd  Pratt 
to  the  effect  that  they  must  have  a  regularly  qualified  medicial  man,  in  consequence 
of  which  the  witness  saw  the  defendant,  who  said  that  he  was  not  qualified,  and  that 
Mr.  Irwin  had  come  to  take  his  place.  The  witness  admitted,  that,  since  that,  he  had 
continued  to  describe  the  defendant  as  the  surgeon  to  the  club  ;  and  he  first  said  that 
his  doing  so  was  an  error,  and  after\vaids  that  it  was  because  the  country  members 
would  not  know  who  Mr.  Irwin  was.  The  witness  produced  several  papers  relating 
to  the  illness  of  members  of  the  club,  dated  fi-om  August  to  December,  1858.  The 
following  is  a  copy  of  the  latest  in  date, — 

"  Rational  Sick  and  Burial  Association.  Chief  Office,  44  Thomas  Street, 
Manchester.     Branch  No.  63,  held  at  Halesworth. 

"Schedule  of  visiting  officers  attending  Mr.  Benjamin  Bidkr,  member  of  Class 
No.  4,  Residence,  Bridge  Street,  who  declared  upon  the  sickness-fund  on  the  dth 
December,  1858,  at  o'clock  in  the 

"Mr.  William  Collinr/s,  chairman:  Mr.  George  Jycrs,  Mr.  John  Gooch,  sickness- 
visitors  :  Mr.  F.  jr.  Pedgrift,  medical  attendant ;  Surgery  oi-  residence,  Halesworth : 
Ml'.  John  Cowk.%  Ijraiich  agent :  Mr.  William  Woolstencroft,  general-agent." 
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The  figures  and  the  wuids  in  italics  are  written  ;  the  remainder  is  printed.  The 
written  part  is  appaiently  all  written  with  the  same  ink,  at  the  same  time.  On  another 
side  is  the  following, — 

[243]  "To  the  agent  of  the  Halesworth  Branch,  No.  63,  of  the  Rational  Sick  and 
Burial  Association,  1858. 

"  Sir, — This  certifies  that  I  am  now  restored  to  health,  and  so  far  recovered  from 
my  late  sickness  as  to  be  able  to  resume  my  employment,  and  with  the  opinion  of  mj' 
medical  attendant  I  do  hereby  declare  myself  ort'  the  funds  of  the  association.  I  do 
also  hereby  acknowledge  that  I  have  received  the  sum  of  6s.  3d.,  being 
weeks  and  3  days'  pay  during  the  period  of  my  sickness.  As  witness  my  hand  this 
13th  day  of  December,  1858."  (Signed)         "Benjamin  Bulla: 

"  Certified  by  me  Richard  Phibbs  Irwin,  M.R.C.S.,  &c.,  c&c,  medical  attendant. 
"  Surgery  or  residence  of  medical  attendant,  Thorofare  Street,  Halesworth." 

The  other  four  papers  are  in  the  same  form,  all  describing  the  defendant  as  the 
medical  attendant,  but  all  signed  by  Mr.  Irwin  as  medical  attendant.  The  witness 
said  he  had  other  similar  papers  at  home,  signed  by  the  defendant  for  Mr.  Irwin. 
He  .said  Mr.  Irwin  received  all  moneys,  and  that  the  defendant  was  not  paid  anything 
for  attending  the  club.  He  subsequently  said  that  the  1st  of  October,  1859,  was  the 
day  Mr.  Irwin  was  formally  elected  surgeon  to  the  club. 

The  counsel  for  the  defendant  objected, — first,  that  the  book  produced  by  Dr. 
Barrington  Chevallier  was  not  a  copy  of  the  register  within  the  meaning  of  the  27th 
section  of  the  Medical  Act,  and  was  therefore  improperly  admitted  in  evidence, — 
secondly,  that  the  evidence  adduced  of  Jonathan  Warren  lieing  a  member  of  the  cIuIj 
was  itnjiroperly  admitted, — thirdly,  that  the  evidence  adduced  of  Maltha  Warren 
being  a  member  of  the  club  was  improperly  admitted, — fourthly',  that  [244]  the 
question  put  by  the  court  to  the  witness  Martlia  Warren  was  improper,  and  her  answer 
inadmissible, — fifthly,  that  there  was  nothing  in  the  Medical  Act  to  prevent  the  defen- 
dant practising, — si.xthl}',  that  there  was  no  evidence  to  convict  the  defendant  of  any 
ofi'ence  under  that  act. 

The  justices  considered,  from  the  evidence  above  set  forth,  that  the  defendant  did 
on  the  day  named  wilfully  and  falsely  pretend  to  be  a  general  practitioner.  They 
therefore  convicted  him  of  the  oflence  with  which  he  was  charged,  in  the  penalty  of 
101.,  and  i\.  5s.  costs  :  and,  he  having  served  them  with  a  notice  that  he  was  dissatisfied 
with  their  deternn'nation  as  being  crroneo\is  in  point  of  law,  and  made  application  for 
a  case  for  the  opinion  of  this  court,  they  therefore  submitted  this  ease  for  the  opinion 
of  the  court,  in  order  that,  if  their  determination  were  right,  the  conviction  might  be 
afiirnied,  or,  if  wrong,  might  be  reversed. 

Lush,  t^.  C.  (with  whom  was  N.  Palmer),  for  the  appellant.  The  conviction  in 
this  case  proceeded  upon  the  40th  section  of  the  Medical  Act,  21  &i  22  Vict.  c.  90, 
which  enacts  that  "any  ])erson  who  shall  wilfidly  and  falsely  ])i'etend  to  be  or  take 
or  use  the  name  or  title  of  a  physician,  doctor  of  medicine,  licentiate  of  medicine 
and  suigery,  bachelor  of  medicine,  surgeon,  general  practitioner,  or  apothecary,  or  any 
uame,  title,  addition,  or  desci'iption  implying  that  he  is  registered  under  this  a/cX,  or 
that  he  is  recognized  by  law  as  a  physician  or  surgeon,  or  licentiate  in  medicine  and 
surgery,  or  a  practitioner  in  medicine,  or  an  ajjothecaiy,  shall  upon  a  summary  con- 
viction for  any  such  oHencc,  pay  a  sum  not  exceeding  201."  Where  is  the  evidence 
here  that  Mr-.  I'edgrift  has,  since  the  day  on  which  the  a<;t  came  into  operation  (1st 
Oct.  1858),  wilfully  and  falsely  pretended  to  be  or  taken  or  used  the  [245]  name  or 
title  of  a  physician,  iloctor  of  medicine,  licentiate  in  medicine  and  surgery,  liachclor 
of  medicine,  surgeon,  goncial  prai-litionei',  or  apothecary  ]  According  to  the  evidence, 
it  ai)])ears  that  all  that  he  has  done  since  August,  lt<58,  was  done  as  assistant  to  Mr. 
Irwin,  who  had  been  apjioinlcd  the  medical  otlicer  of  the  club  in  iiis  stead.  And,  if 
there  was  any  evidence  that  he  ha<l  assinned  either  of  those  I'liaraclers,  thei'e  was  none 
that  he  had  done  so  falsely,  or  that  he  was  not  in  fact  a  duly  (pialitied  practitioner  ;  and 
there  is  nothing  in  the  act  which  makes  it  necessary  for  a  qualified  practitioner  to 
cause  himself  to  be  registered.  The  only  penalty  imposed  on  him  for  the  omission  to 
register  is,  that  he  shall  not  lie  entitled  to  I'ceover  any  charfio  in  any  court  of  law  ffir 
any  medicine  or  surgical  advice,  attendance,  or  for  tln'  |M'rfi)iin.uice  of  any  operation, 
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or  for  any  medicine  which  he  shall  have  both  prescribed  and  supplied, — s.  32;  and 
that  he  shall  be  ineligible  for  certain  appointments, — s.  36.  [Keating,  J.  The 
magistrates  seem  to  have  assumed  that  there  was  some  secret  arrangement  by  which 
Mr.  Pedgrift  was  to  receive  the  emoluments  of  the  practice  in  the  name  or  through 
the  hands  of  Mr.  Irwin  :  but  I  see  no  evidence  of  that.  Byles,  J.  All  that  appears 
is,  that  some  one  calls  him  a  medical  pi'actitioner.] 

No  counsel  appeared  in  support  of  the  conviction 

Erle,  C.  J.  Deeply  impre.ssed  as  I  am  with  the  importance  of  this  act  of  parlia- 
ment, I  think  we  are  bound  before  we  sustain  a  conviction  to  see  that  it  is  founded 
upon  sufficient  evidence  that  the  party  complained  of  has  wilfully  and  falsely  done 
that  which  the  statute  prohibits.  Upon  the  statement  submitted  to  us  in  this  case,  I 
see  no  evidence  to  warrant  the  [246J  conclusion  the  magistrates  have  come  to :  and 
no  one  appears  befoi-e  us  to  support  the  conviction.  It  seems  that  Mr.  Pedgrift  was 
practising  before  the  passing  of  the  act  as  a  surgeon  and  accoucheur  ;  but  that  from 
that  period  he  has  carefully  abstained  from  so  doing  or  from  so  holding  himself  out. 
My  Brother  Keating  has  suggested  that  which  probably  was  operating  on  the  minds 
of  the  justices.  But  that  is  mere  conjecture :  there  is  nothing  in  the  evidence  as  stated 
to  us  to  wairant  the  con\iction. 

The  rest  of  the  court  concurring, 

Appeal  allowed  (a). 

Frederick  Woodcock  Pedgrift,  Ap2)ellant ;  Harrington  Chevaluer,  Respondent. 

Feb.  23rd,  1860. 

A.  and  B.  (the  latter  being  a  duly  qualified  medical  practitioner)  jointly  occupied  a 
house  on  one  door  of  which  was  a  plate  with  the  name  of  Mr.  A.  engraved  thereon. 
On  another  plate  on  the  same  door,  under  the  former,  but  inclosed  in  the  same 
frame,  was  the  name  of  Mr.  B.,  with  the  addition  of  the  words  "Surgeon, 
Accoucheur,  &c."  On  another  door  was  written  the  woid  "  Surgery,"  and  on  a 
lamp  over  the  door  "Surgeon  Accoucheur."  The  name  of  A.  was  not  in  the  Medical 
Register. — Upon  a  complaint  under  the  Medical  Act,  21  &  22  Yict  c.  90,  s.  40,  the 
justices,  assuming  fi'om  the  abo\e  facts  that  A.  "falsely  pretended  to  be  a  surgeon" 
convicted  him  in  the  penalty  of  101. — This  court,  on  appeal  under  the  20  &  21  Vict, 
e.  43,  quashed  the  conviction,  on  the  ground  that  there  was  no  evidence  to  warrant 
it. — Semble,  that  a  book  purporting  to  be  a  copy  of  the  "  Medical  Register"  pursuant 
to  the  act,  and  professing  to  be  "published  and  sold  at  the  office  of  the  General 
Council  of  medical  education  and  registration,"  is  admissible  under  s.  27. 

The  following  case  was  stated  for  the  opinion  of  the  court  pursuant  to  the  statute 
20  &  21  Yict.  c.  43:— 

At  the  Halesworth  (Suffolk)  petty  session.s,  on  the  26th  of  October,  1859,  Frederick 
Woodcock  Pedgrift  was  charged  upon  the  information  of  Barrington  Che-[247]-\'allier, 
for  that  he  did  on  the  12th  of  Octobei',  1859,  at  Halesworth,  in  the  said  county, 
wilfully  and  falsely  pretend  to  be  a  surgeon,  contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided. 

On  the  hearing  of  the  case,  a  book  was  produced,  which  was  stated  to  be  a  copy 
of  a  medical  register  published  in  pursuance  of  the  Medical  Act.  On  the  cover  of  this 
book  are  the  words  "  By  Authority  ;"  and  the  following  is  a  copy  of  the  title-page, — 
"The  Medical  Registei',  pursuant  to  an  act  passed  in  the  21  &  22  Victoria,  c.  90,  to 
regulate  the  (^Hialifications  of  Practitioners  in  Medicine  and  Surgery  :  1859.  London  : 
Published  and  sold  at  the  office  of  the  General  Council  of  Medical  Education  and 
Regi.stration  of  the  United  Kingdom,  32  Soho  Square :  Price  7s.  6d."  The  book  then 
contained  an  account  of  the  fees  for  registration,  the  names  of  the  members  and  officers 
of  the  general  council  of  medical  education  and  registration,  in  which  Dr.  Francis 
Hawkins  is  slated  to  bo  registrar  of  the  general  council,  some  explanatory  notes  by 
Dr.  Hawkins,  the  medical  acts  of  1858  and  1859,  a  table  of  abbreviations,  and  then 
follows  the  names  of  medical  men,  with  date  of  registration,  residences,  and  qualifica- 
tions, extending  over  335  pages,  and  headed  with  the  words  and  figures,  "The 
Medical  Register,  1859." 

(a)  See  the  next  case. 
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It  was  also  proved,  that,  on  a  door  of  tlie  house  in  which  the  dbt'eiidaiit  and  Mr. 
liichard  Philjbs  Irwin,  a  registered  surgeon,  lived,  and  for  which  they  weie  jointly 
assessed  to  the  rates,  was  a  plate  in  a  wooden  frame,  on  which  was  engraved, — 

Mr.  PEDGRIFf. 

Mr.  Irwin. 

Surgeon,  Accaucheui;  cfcc. 

It  appeared  that  the  name  of  Mr.  Pedgrift  was  on  a  separate  piece  of  plate  from 
the  rest :  but  there  was  no  [248]  division  between  the  names  of  Mr.  Pedgrift  and  Mr. 
Irwin,  except  the  line  which  was  necessarily  apparent  where  the  two  pieces  of  plate 
joined.  It  also  appeared  that  "  Surgery  "  was  written  on  another  dooi',  and  "  Surgeon 
Accoucheur"  on  the  lamp  over  the  door. 

The  counsel  for  the  defendant  objected, — first,  that  the  book  produced  was  not  a 
copy  of  the  register,  within  the  meaning  of  the  27th  section  of  the  Modical  Act,  18.58, 
and  was  therefore  improperly  admitted  in  evidence, — secondly,  that  there  was  no 
evidence  that  the  defendant  pretended  to  be  a  surgeon, — thirdly,  that  there  was  no 
evidence  that  he  was  not  a  surgeon. 

The  justices  considered  that  the  words  "Surgeon,  Accoucheur,  &c.,"  on  the  plate, 
were  intended  to  apply  equally  to  Mr.  Pedgrift  and  Mr.  Irwin.  They  therefore  con- 
sidered that  the  defendant  did  on  the  Tith  day  of  October  wilfully  and  falsely 
pretend  to  be  a  surgeon  ;  and  they  convicted  him  of  the  offence  with  which  he  was 
charged,  in  the  penalty  of  101.,  and  11.  13s.  costs.  And,  he  having  sei'ved  them  with 
a  notice  that  he  was  dissatisfied  with  their  determination  as  being  erroneous  in  point 
of  law,  and  made  a]iplication  for  a  case  for  the  opinion  of  this  court,  the  justices  stated 
this  case,  in  order  that,  if  their  determination  were  right,  the  conviction  might  l)e 
affirmed,  or,  if  wrong,  might  be  reversed. 

Lush,  Q.  C.  (with  whom  was  N.  Palmer),  for  the  appellant.  The  evidence  to 
lix  the  appellant  with  the  otl'ence  charged  is  as  defective  in  this  ease  as  in  the  hist. 
It  appears  that  the  appellant  and  a  Mr.  Irwin,  a  duly  qualified  medical  practitioner, 
jointly  occupied  a  house  at  Halesworth  ;  that  the  names  of  the  appellant  and  Mr. 
Irwin  appeared  on  one  of  the  doors  of  the  house,  that  of  the  latter  having  under  it 
the  words  "Surgeon,  Accoucheur,"  and  that  of  the  former  being  [249]  close  above, 
but  on  a  separate  plate ;  and  that,  on  another  door  was  written  the  word  "  Surgery," 
and  on  a  lam])  over  the  door  "Suigcon  Accoucheur."  [Erie,  C.  J.  Combining  the 
statements  in  this  case  with  those  contained  in  the  former  one,  the  conviction  might 
possibly  be  justified.  That  shews  that  the  suggestion  thrown  out  by  m\'  Brother 
Keating  in  the  other  case  was  in  all  probability  well  founded.  Keating,  J.  The 
magistrates  say  that  they  considered  that  the  words   "Surgeon,  Accoucheur,  &> 


c, 


on  the  plate,  were  intended  to  apply  e([ually  to  both.  Erie,  C  J.  That  is  a  conclu- 
sion of  fact.]  And  one  which  theie  is  no  evidence  whatever  to  justify.  Of  itself  it  is 
no  evidence  of  the  appellant  having  held  himself  out  as  a  surgeon  and  accoucheur ; 
and  theie  is  no  proof  of  his  having  since  the  passing  of  the  act  ever  acted  in  either 
of  tho.se  capacities.  [W'illes,  .1.  The  appellant  gives  no  evidence  as  to  why  his  name 
appeared  in  .so  equivocal  a  position.]  For  anything  thai  appears,  he  might  have  been 
a  lodger.  [Byles,  J.  The  case  finds  that  he  and  Irwin  jointly  occu])icd  tiie  house, 
and  wei'c  jointly  assessed  to  the  rates  in  respect  of  it.  The  magistrates  do  not  say 
lliat  the  words  under  the  name  of  Ii'win  appeared  to  appl\'  to  both  the  parties  ;  but 
merely  that  they  considered  that  they  were  intended  so  to  do.]  They  have  acted 
ujjon  a  more  suspicion  or  surmise.  Then,  assuming  that  the  appellant  did  hold 
himself  out  as  a  surgeon,  there  is  no  evidence  that  he  did  s(j  f.ilsely.  There  is  nothing 
in  the  act  which  re({uires  one  who  l)efore  its  passing  was  a  licentiate  in  medicine,  or 
member  of  the  college  of  physicians  or  surgeons,  to  register  at  all :  and  the  pen.d 
clause  (s.  40)  only  applies  to  those  who  wilfully  and  falsely  pretend  to  be  or  tjdic  or 
use  the  name  or  title  of  a  physician,  doctor  of  medicine,  licentiate  in  medicine  and 
surgery,  bachelor  of  medicine,  surgeon,  general  practitioner,  or  apothecary,  or  any 
name,  title,  [250]  addition,  or  description  implying  that  he  is  registered  under  the 
act.  There  is  no  evidence  here  that  what  the  appellant  is  assumed  to  have  done  was 
done  falsely.  The  ease  does  not  even  find  that  he  was  not  registered.  Tiie  only 
eli'ect  of  an  omission  on  the  part  of  a  duly  (pialitied  practitioner  to  cause  hini.self  to  be 
registered  is,  that  lie  is  disentitled  to  sue  foradvici^  attendance,  medicines,  iVc.  (s.  32), 
and   is  dis([nalified   for  holding  cerlaiu  ;ip[)iiinlmcnts,^s.   3(J.      The  material  sections 

C.  P.  XIX.— 37* 
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of  the  act  are,  the  15th,  17th,  and  31st.  The  15th  section  enacts  that  "every  person 
now  possessed,  and  (snbject  to  the  provisions  hereinafter  contained)  every  person 
hereafter  becoming  possessed  of  any  one  or  more  of  the  qualifications  described  in 
the  schedule  (A.)  to  this  act,  shall,  on  payment  of  a  fee  not  exceeding  21.  in  respect 
of  qualifications  obtained  before  the  1st  of  January,  1859,  and  not  exceeding  5l.  in 
respect  of  qualifications  obtained  on  or  after  that  day,  be  entitled  to  be  registered,  on 
producing  to  the  registrar  of  the  Branch  Council  for  England,  Scotland,  or  Ireland  the 
document  conferring  or  evidencing  the  qualification  or  each  of  the  qualifications  in 
respect  whereof  he  seeks  to  be  so  registered,  or  upon  transmitting  hy  post  to  such 
registrar  information  of  his  name  and  address,  and  evidence  of  the  qualification  or 
qualifications  in  respect  whereof  he  seeks  to  be  registered,  and  of  the  time  or  times  at 
which  the  same  was  or  were  respectivelv  obtained : "  and  then  follows  a  pro\iso  as  to 
colleges  and  other  bodies.  The  17th  section  enacts  that  "any  person  who  was  actually 
practising  medicine  in  England  before  the  1st  day  of  August,  1815,  shall,  on  payment 
of  a  fee  to  be  fixed  by  the  General  Coinicil,  be  entitled  to  be  registered  on  producing 
to  the  registrar  of  the  Branch  Council  for  England,  Scotland,  or  Ireland  a  declaration 
according  to  the  form  in  schedule  (B.)  to  this  act,  signed  by  him,  or  [251]  upon  tran-s- 
mitting  to  such  registrar  information  of  his  name  and  address,  and  inclosing  such 
declaration  as  aforesaid."  And  the  31st  section  gives  certain  privileges  to  persons 
registered,  enacting  that  "  every  person  registered  under  this  act  .shall  be  entitled, 
according  to  his  qualification  or  qualifications,  to  practise  medicine  or  surgery,  or 
medicine  and  surgery,  as  the  case  may  be,  in  any  part  of  Her  Majesty's  dominions, 
and  to  demand  and  recover  in  any  court  of  law,  with  full  costs  of  suit,  reasonable 
charges  for  professional  aid,  advice,  and  visits,  and  the  cost  of  any  medicines  or  other 
medical  or  surgical  appliances  rendered  or  supplied  by  him  to  his  patients :  Provided 
always  that  it  shall  be  lawful  for  any  college  of  phj'sicians  to  pass  a  bye-law  to  the 
elTect  that  no  one  of  their  fellows  or  members  shall  be  entitled  to  sue  in  maimer  afore- 
said in  any  court  of  law  ;  and  thereupon  any  such  bye-law  may  be  pleaded  in  bar  to 
any  action  for  the  puiposes  aforesaid  commenced  by  any  fellow  or  member  of  such 
college."  Then,  the  book  produced  (the  admissibility  of  which  was  objected  to)  was 
not  a  copy  of  the  register  within  the  meaning  of  the  27th  section.  That  section 
enacts  that  "  the  registrar  of  the  General  Council  shall  in  every  year  cause  to  be 
printed,  published,  and  sold,  under  the  direction  of  such  council  (i.e.  the  General 
Council,  constituted  as  provided  by  ss.  3,  4),  a  correct  register  of  the  names,  in 
alphabetical  order  according  to  the  surnames,  with  the  respective  residences,  in  the 
form  set  forth  in  schedule  (D.)  to  this  act,  or  to  the  like  efl'ect,  and  medical  titles, 
diplomas,  and  qualifications  conferred  by  any  corporation  or  university,  or  by  Doctoi'ate 
of  the  Archbishop  of  Cantei-bury,  with  the  dates  thereof,  of  all  persons  appearing  on 
the  general  register  as  existing  on  the  1  st  day  of  Jainiary  in  every  j-ear  :  and  such 
register  shall  be  called  '  The  Medical  Register ; '  and  a  copy  of  the  medical  register 
for  the  time  [252]  being,  purporting  to  be  so  printed  and  published  as  aforesaid,  shall 
be  evidence  in  all  courts  and  before  all  justices  of  the  peace  and  others  that  the 
persons  therein  specified  are  registered  according  to  the  provisions  of  this  act : 
Provided  always,  that,  in  the  case  of  any  person  whose  name  does  not  appear  in  such 
copy,  a  certified  copy,  under  the  hand  of  the  registrar  of  the  General  Council  or  of 
any  Branch  Council,  of  the  entry  of  the  name  of  such  person  on  the  general  or  local 
register,  shall  be  evidence  that  such  person  is  registered  under  the  provisions  of  this 
act."  The  thing  produced  here  did  not  purport  to  be  "  printed,  published,  and  sold 
under  the  direction  of  the  General  Council : "  it  merely  purpoited  to  be  a  book  "  pub- 
lished and  sold  at  the  office  of  the  General  Council  of  Medical  Education  and  Registra- 
tion of  the  United  Kingdom." 

Eri.e,  C.  J.  The  magistrates  seem  to  have  sent  these  two  cases  to  us  as  if  they 
were  to  be  read  together.  In  the  first  case,  it  was  quite  clear  that  there  was  no 
evidence  to  shew  that  the  appellant  had  acted  or  held  himself  out  as  a  medical 
practitioner  subsequently  to  the  passing  of  the  21  &  22  Vict.  c.  90.  In  this  case 
there  is  a  total  absence  of  evidence  that  the  appellant  wilfully  and  falseh'  pretended 
to  be  a  surgeon.  The  coin-se,  therefore,  which  we  propose  to  take  in  this  case 
is,  to  send  back  the  case,  under  the  authority  given  to  us  by  the  7th  section  of 
the  20  &  21  Vict.  c.  43,  to  be  re-stated  by  the  justices  if  thej'  think  fit,  upon  the 
evidence  the}''  had  before  them  at  the  hearing,  by  shewing,  if  the  facts  will  warrant  it, 
that  the  appellant  did  falsely  pretend  to  be  a  surgeon,  &c. 
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Tne  rest  of  the  t;omt  concurring,  the  case  was  accordingly  sent  back.  It  was 
afterwards  returned  with  the  following  additional  statement  i 

"  We  the  Luidersigncd  justices,  in  accoidance  with  [253]  an  order  dated  the  :2or(l 
of  April  instant,  state  tiiat  we  had  no  othei-  grounds  for  holding  the  ap]>cllant  to  have 
falsely  pretended  to  l»e  a  surgeon  than  those  stated  in  the  case,  namely,  that  his  name 
did  not  appear  in  the  Medical  Register,  from  which  we  assumed  he  was  not  a  surgeon, 
and  theic  was  a  plate  upon  the  dooi'  mentioned  in  our  case  with  the  word  surgeon 
upon  it,  from  which  we  considered  he  pretended  he  was  a  surgeon." 

The  amended  case  came  on  to  be  argued  in  Trinity  1  erm,  when  Lush,  i.}.  C, 
appeared  foi-  the  appellant,  but  no  counsel  appeared  for  the  respondent.  The  learned 
counsel  repeated  the  arguments  urged  by  him  on  the  former  occa.siou,  and  furthei' 
referred  to  the  statute  22  &  23  Vict.  c.  21,  an  act  foi-  extending  the  time  for 
registration. 

Ekle,  C.  J.  This  case  raises  a  question  upon  a  statute  of  very  gra\'e  public 
importance.  A  conviction  has  been  biought  before  us  upon  an  extremely  scanty  state 
of  facts.  Unless  satisfied  that  it  is  warranted  by  the  evidence,  we  cannot  uphold  it. 
Now,  the  appeUant  has  been  convicted  for  having  on  the  12th  of  October,  liSOy,  after 
the  Medical  Act,  21  &  22  Vict.  c.  UO,  came  into  operation,  wilfully  and  falsely  pi'e- 
tended  to  be  a  surgeon  :  and  there  is  nothing  upon  the  face  of  the  case  which  has  l)een 
sent  to  us  to  shew  that  he  was  not  a  surgeon  in  practice  before  the  pa.ssing  of  the  act, 
nothing  to  shew  that  he  had  not  a  diploma  or  other  qualilication,  or  that  he  was  not 
recognized  by  law  as  a  surgeon  in  a  .sense  that  he  had  a  right  b}'  law  to  practice  as 
such  and  might  have  enforced  payment  of  fees  by  action.  There  is  nothing,  in  shoi't, 
to  negative  his  having  been  a  duly  qualified  surgeon  before  the  passing  of  the  act.  I 
feel  bound  under  these  circumstances  to  .say  that  the  conviction  must  be  quashed. 
[254]  I  am  not  prepared  to  yield  to  the  olijection  to  the  admissibility  of  the  register 
which  was  put  in  :   but  it  is  unnecessai'y  on  this  occasion  to  give  any  o])ini(in  upon  it. 

\Vil,Li.\.Ms,  .1.,  and  Eyi>K8,  J.,  concurring. 

Appeal  allowed. 

Holder  r.  SouuiV.     April  30th,  I860. 

[S.  C   29  L.  J.  C.  P.  246  ;   2  L.  T.  219  ;   6  Jui-.  N.  S.  1031  ;  S  \V.  It.  138. 
Commented  on,  Scarhomugh  v.  C'osgrovc,  [1905]  2  K.  B.  80.5.] 

The  law  imposes  no  obligation  upon  a  lodging-house  keeper  to  take  care  of  the  goods 
of  his  lodger. — \\'here,  therefore,  certain  property  of  a  lodger  who  was  about  to  quit 
htul  been  stolen  by  a  stranger  who  in  his  absence  was  ])ermitted  l)y  the  occupier  of 
the  house  to  enter  tiie  rooms  for  the  pur[)Ose  of  viewing  thcni, — Held,  that  the 
lodging-house  keeper  was  not  responsible  for  the  loss. 

This  was  au  .u-tiou  against  a  lodging-house  keeper  for  the  negligent  loss  of  a 
lodger's  goods. 

The  first  count  of  the  declaration  stated  that  the  ]ilaintill',  at  the  lequest  of  the 
defendant,  hiied  of  the  defendant  at  and  for  a  certain  [)rice  in  that  behalf  certain 
furnished  apartments  in  the  house  of  the  defendant,  and  brought  into  tiie  sami^  certain 
piMsunal  luggage,  chattels,  and  eire<'ts  of  the  plaintill';  yet  that  the  ck-fcndant, 
neglecting  his  duty  in  that  behalf,  did  not  take  such  due  and  i)ro])er  care  t)f  his  .said 
house  as  a  prudent  owner  would  take  ;  l)y  means  whiM'cof  certain  dishonest  ])ersons, 
in  the  absence  of  the  plaintill',  were  admitted  into  the  said  house,  and  obtained  access 
to  the  said  apartments  so  hired  as  aforesaid,  who  converted,  took,  and  carried  away 
the  said  luggage,  chattels,  and  etl'eots  of  the  plaintill',  and  the  same  had  been  and  woi'c 
wholly  lost  to  the  plaintill'. 

Second  count, — that  the  pl.iintilV  w.is  in  pcisscssiim  of  certain  furnisln^d  .iiiaitnii'uts 
hired  by  him  of  the  defenilant,  in  the  house  of  tlic  ilcfcnd.uit,  and  had  therein  certain 
personal  luggage,  chattels,  and  cli'ccts  of  the  [255]  plaintill',  and  was  shortly  about  to 
c|uit  and  yield  up  the  .saiil  a]iarlments  to  the  defendant,  and  the  defendant  was  then 
(h.'sirous  to  ])rocure  another  liidger  to  hire  tiie  sai<l  a|)artnients  aftei'  the  same  should 
have  been  yielded  up  l>y  the  plaintill;  A\erment,  that  in  such  ea.se,  it  wjus  and  is  the 
usage  for  the  landlord  to  have  licence,  whether  his  tenant  is  present  or  absent,  to 
enter  anil   show   the  apartments  to  any  person  oi'  persons  proposing   to  become  the 
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future  tenant  or  tenants  thereof  ;  that  the  defendant  then  had  such  licence  to  enter 
and  shew,  and  did,  in  pursuance  thereof,  in  the  absence  of  the  phiintifl'  from  the  said 
apartments,  enter  and  shew  the  said  apartments  to  divers  persons  in  that  behalf  for 
the  purpose  aforesaid  ;  and  thereupon  it  became  and  was  the  duty  of  the  defendant 
so  shewing  the  said  apartments  in  the  absence  of  the  plaintiff,  to  use  due  and  proper 
care  to  prevent  any  of  the  said  persons  from  iujmingor  carrying  away  any  of  the  said 
luggage,  chattels,  and  effects  of  the  plaintiff'  therein  :  nevertheless,  the  defendant, 
neglecting  his  duty,  did  not  use  such  due  and  proper  care  ;  by  means  whereof  the  said 
goods,  chattels,  and  effects  of  the  plaintiff'  then  in  the  said  apartments  were  taken  and 
carried  away  by  a  certain  peison  to  whom  the  said  apartments  were  in  the  plaintiff''s 
absence  so  shewn  by  the  defendant,  and  had  become  and  were  wholly  lost  to  the 
plaintiff. 

The  defendant  demurred  to  each  of  these  counts,  the  ground  of  demurrer  stated 
in  the  margin  being,  "  that,  the  count  not  alleging  the  defendant  to  be  a  common  inn- 
keeper, or  any  contract  for  insurance  against  loss,  or  any  personal  bailment  to  the 
defendant,  does  not  disclose  any  duty  or  liability  on  the  part  of  the  defendant  to  fcike 
care  of  the  plaintifi''s  goods."     Joinder. 

John  Thompson,  in  support  of  the  demurrer.  Neither  of  these  counts  discloses 
any  duty  in  the  defendant  to  [256]  take  care  of  the  plaintiff's  goods.  The  first  ques- 
tion which  arises  is,  what  are  the  rights  of  a  lodger  as  to  the  possession  of  the  rooms 
which  he  occupies  1  The  distinction  between  an  inn-keeper  and  a  lodging-house 
keeper  is  thus  put  by  Best,  J.,  in  Thoiiipsan  v.  Lacy,  3  B.  &  Aid.  288, — "  An  inn  is  a 
house  the  owner  of  which  holds  out  that  he  will  receive  all  travellers  and  sojourners 
who  are  willing  to  pay  a  price  adequate  to  the  sort  of  accommodation  provided,  and 
who  come  in  a  situation  *  in  which  they  are  tit  to  be  received  ;  a  lodging-house  keeper, 
on  the  other  hand,  makes  a  contract  \vith  every  man  that  comes  ;  whereas,  an  inn- 
keeper is  bound,  without  making  any  special  contract,  to  provide  lodging  and  enter- 
tainment for  all,  at  a  reasonable  price."  The  duties  of  a  lodging-house  keeper,  there- 
fore, arise  out  of  contract ;  and,  in  the  absence  of  any  express  contract  on  his  part  to 
take  care  of  his  lodger's  goods,  no  obligation  can  be  imported  bv  custom.  The  distinc- 
tion between  the  two  classes  of  persons  is  also  distinctly  laid  down  by  Holt,  C.  J.,  in 
Parker  v.  Flint,  12  Mod.  25-5.  "If,"  he  says,  "one  come  to  an  inn  and  make  a  previous 
contract  for  lodging  for  a  set  time,  and  do  not  eat  or  diink  there,  he  is  no  guest,  but 
a  lodger,  and,  as  such,  is  not  under  the  innkeeper's  protection  :  but,  if  he  eat  or  drink 
there,  it  is  otherwise,  or  if  he  pay  for  his  diet  there,  though  he  do  not  take  it  there." 
There  is  no  foundation  for  the  supposition  that  a  lodger  and  his  goods  are  under  the 
especial  protection  of  the  lodging-house  keeper.  Calms  case,  8  Co.  Rep.  32,  is  an 
authority  to  shew  that  the  responsibility  even  of  an  innkeeper  is  confined  to  the  goods 
of  travellers  and  wav-faring  men  ;  and  that,  therefore,  if  a  neighbour,  who  is  no 
traveller,  as  a  friend,  at  the  request  of  the  landlord,  lodges  in  the  inn,  and  his  goods 
be  stolen,  he  shall  not  have  an  action.  In  A'ewton  v.  Hadund,  1  M.  I'v:  G.  644,  [257] 
1  Scott,  N.  E.  474,  a  lodgei'  holding  over  after  the  expiration  of  his  term  was  held  not 
entitled  to  maintain  an  action  against  his  landlord  for  forcibly  expelling  him.  That 
case  proceeded  mainly  upon  the  authority  of  Hillary  v.  Gay,  6  C.  &  P.  284,  where  it 
was  held,  that,  if  a  tenancy  of  a  house  be  determined,  and  the  tenant  has  promised  to 
leave  on  a  particular  day,  but  afterwards  refuses  to  do  so,  the  landloi'd  is  not  justified 
in  putting  the  tenant's  wife  by  force  out  of  the  house,  and  putting  the  tenant's 
furniture  into  the  street ;  but,  if  the  tenancy  be  determined,  and  the  tenant  and  his 
family  be  gone  away  and  the  house  locked  up,  no  one  being  in  possession,  the  landlord 
would  be  justified  in  breaking  into  the  house  and  obtaining  possession.  The  case  of 
Dansey  \.  Richanhon,  3  Ellis  \'  B.  144,  will  in  all  probability  be  relied  on  for  the 
plaintiff.  The  question  there  was,  whether  a  boarding-house  keeper  was  liable  for  the 
loss  of  a  box  belonging  to  a  guest  through  the  negligence  of  a  ser\ant  of  the  l:ioarding- 
house  keepei-.  It  appeared  that  the  servant,  being  sent  out  by  the  guest  for  the 
purpose  of  procuring  something  from  a  neighbouring  shop,  left  the  house  door  open, 
and  that  a  thief  in  her  absence  entered  and  carried  awaj^  the  box  from  the  hall,  where 
it  had  been  placed  preparatory  to  the  departure  of  the  guest.  Erie,  J.,  before  whom 
the  cause  was  tried,  directed  the  jury  that  a  boarding-house  keeper  was  not  bound  to 
take  more  care  of  her  house  and  the  goods  of  her  guests  therein  than  a  prudent  owner 
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could  ho  expected  to  take,  and  thfit  she  was  not  liahle  if  there  was  no  negligence  on 
hci-  part  in  hiring  and  keeping  the  servant.  Upon  a  motion  for  a  new  trial  on  the 
gronnd  of  misdirection,  the  judges  were  equally  divided, — Lord  Gamjjhell,  and  Cole- 
lidge,  J.,  being  of  opinion  that  the  direction  was  incorrect,  and  that  the  distinction 
between  the  negligence  of  the  servant  in  [258]  leaving  the  door  open  and  that  of  the 
boarding-house  keeper  in  hiring  and  keeping  the  servant,  could  not  be  supported  in 
point  of  law  ;  whilst  Wightman,  J.,  and  Erie,  J.,  were  of  opinion  that  the  direction 
was  right,  and  the  defendant  not  liable.  That  case  is  distinguishable  in  many  impor- 
tant particulars  from  the  present.  [Erie,  C.  J.  I  did  not  intend  to  say  that  a  lodging- 
house  keeper  was  bound  to  take  such  care  of  his  lodger's  goods  as  a  prudent  owner 
would  lake  of  his  own  property.  Quite  the  contrary.  But,  as  it  was  the  rule  of  law 
which  the  plaintitf  contended  for,  I  said,  in  effect,  that,  even  if  the  law  were  as  con- 
tended for  by  the  plaintiff,  is  there  any  evidence  of  such  want  of  care  in  this  case  'I 
Meaning  to  give  no  ground  for  a  motion  for  mi.sdirection.]  The  opim'on  of  Wightman,  J., 
is  strongly  opposed  to  the  liability  sought  in  this  case  to  be  cast  upon  the  defendant. 
"  I  can  find,"  he  says,  "  no  authority  for  holding  that  a  boarding-house  keeper  is  a 
bailee  of  the  goods  of  his  guest  at  all,  or  that  he  is  bound  to  take  more  care  about 
the  goods  of  his  guest,  which  are  no  further  given  into  his  care  than  by  being 
in  his  house  with  the  guest,  than  he,  as  a  prudent  owner,  would  take  with  respect 
to  his  own."  And  Erie,  J.,  .said:  "The  goods  of  the  plaintiff  in  this  case  remained 
in  her  possession  and  under  her  control,  and  were  disposed  of  by  her  as  she 
cho.se,  without  notifying  what  she  had  done  to  the  defendant.  The  bailee  for 
reward  has  possession,  and  can  apply  care  to  guard,  and  undertakes  to  do  so : 
the  defendant  had  no  possession,  and  could  apply  no  care  to  goods  which  she  knew 
not  of.  The  decisions  that  a  bailee  by  deposit  is  not  liable  for  a  theft  by  his 
own  servants  unless  there  was  negligence  of  himself,  are  in  favour  of  the  defen- 
ilant:  for,  she  had  not  the  same  duty  to  keep  with  care  as  a  depositary  has,  not 
h.iving  had  the  posse.s.sion.  In  Fodur  v.  The  Essex  Bank;  17  Massachusetts  Rep.  479, 
[259]  cited  from  the  American  reports,  in  Story  on  Bailment,  §;?  71,  S8,  181,  and 
Finnw.anc  v.  Sinall,  1  Esp.  N.  P.  C.  315,  it  appears  that  the  servants  of  the  depositary 
stole  the  deposit,  and  the  masters  were  held  not  liable.  Now,  if  a  depositary  is  not 
liable  for  an  actual  theft  by  his  servant,  it  seems  to  me  that  he  ought  not  to  be  liable 
for  a  theft  facilitated  by  the  negligence  of  his  servants."  [Byles,  J.  My  Brother 
Wightman  assumes  that  the  defendant  in  that  ease  was  bound  to  take  some  care  of 
the  goods  of  the  guest.]  It  does.  At  the  conclusion  of  his  judgment,  Erie,  .1.,  says, 
— "The  unlimited  extent  of  the  liability  for  unknown  goods,  and  the  impossil)ility 
to  guard  against  all  negligence  in  every  servant,  and  the  u!n-ea.sonal)leriess  of  charging 
a  party  for  the  loss  of  goods  which  ho  never  was  intrusted  to  keep,  are  strong  against 
now  imposing  for  the  first  time  such  an  uncompensated  risk  on  th(!  I<e(!i)ci's  of  lodging 
houses:  and  1  know  no  reason  for  imposing  it."  And  Lord  Campbell  expressly  dis- 
tinguishes the  case  from  that  of  an  innkeeper:  foi-,  he  says, — "The  defendant  did 
receive  the  plaintilf  with  her  goods  on  tlie  terms  of  providing  her  with  rooms,  furniture, 
meat,  drink,  servants'  attendance,  and  other  necessaries,  and  of  taking  duo  and  reason- 
able care  of  her  goods  while  they  wore  in  the  said  house  and  plaintiff  remained  such 
guest  thei'ein  ;  i.e.  such  due  and  reasonable  care  as  a  boarding-house  keejiei'  ought  to 
t:d<(!  of  the  gooris  of  a  guest.  This  by  no  means  amounted  to  the  care  which  an  inn- 
keei)er  is  bound  to  take  of  the  goods  of  a  guest,  or  the  care  rc(|uired  of  a  bailee  with 
whom  goods  ai'c  depositefl  to  be  safely  kept  and  returned  to  the  owner ;  although  the 
duty,  whatever  the  extent  of  it  might  be,  was  not  undertaken  gratuitously."  The 
first  count  alleges,  that,  by  I'cason  of  the  dcfenrlanl.'s  brearh  of  duty,  certain  dishonest 
persons,  in  the  al)sence  of  the  plaiutill',  were  admitted  [260]  into  the  house,  and 
obtained  .access  to  the  apartments  so  hired  as  aforesaid,  who  converted  and  carried 
away  the  pl.iintiH's  goods.  That  clearly  is  too  remote  a  flamage  according  to  the 
authority  of  I'icars  v.  IVilmcks,  8  l<]ast,  1.  lOrle,  C.  .1.,  in  Dan.in/  v.  h'ichan/soit,  :\  Ellis 
&  B.  149,  also  observes  on  the  remoteness  of  the  danger.  The  second  count  is  oven 
worse  than  the  first.  It  sets  up  a  usage  under  which  it  is  said  the  defendant  harl 
a  licence  to  cntei'  and  shew  the  apartments:  but  it  allcg(!s  nothing  to  fix  the  defen- 
dant with  liability  for  the  wrongful  act  of  a  thii-d  ])erson.  [I'ale,  (J.  .1.  It  seems  to 
treat  usage  and  license  as  synonymous.  | 

Archibald,  contra.     Both  counts,  it  is  submitted,  are  good.     The  first  count  st.Jites 
that  the  plaintill'  hired  certain   furnisheil  apartments  of  tiu^  dcfcudaut,  and   brought 
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thereto  certain  luggage  and  eft'ects,  and  that  the  defendant,  neglecting  his  duty  in  that 
behalf,  took  so  little  care  of  the  plaintiil's  goods  that  certain  dishonest  persons  were 
in  the  plaintiff's  absence  admitted  into  the  house,  and  stole  the  plaintiffs  goods.  The 
question  is,  what  is  the  duty  of  a  lodging-house  keeper  in  regard  to  the  taking  cai-e 
of  the  goods  of  a  lodger.  There  is,  no  doubt,  a  distinction  in  this  respect  between 
the  case  of  a  lodging-house  keeper  and  an  innkeeper.  A  very  large  amount  of 
responsibility  is  cast  by  law  upon  the  latter.  But  it  can  hardly  be  said  that  none  is 
cast  upon  the  former.  At  all  events,  there  must  be  some  obligation  on  him  to  take 
some  sort  of  care  of  the  outer  door  and  of  the  access  to  the  house  generally  :  and  he 
must  be  answeralile  in  some  way  for  the  omission  or  neglect  to  perform  that  duty, — 
such,  for  instance,  as  was  held  in  Chajnnon  v.  ItothveU,  1  Ellis  &  B.  168,  viz.  not  to 
have  a  trap-door  open  in  the  passage  leading  to  the  street.  (261]  He  clearly  must 
be  bound  to  take  such  due  and  proper  care  of  the  goods  of  a  lodger  as  a  prudent  owner 
might  be  expected  t«  take  of  his  own  property.  The  .second  count  goes  somewhat 
further  than  the  first.  It  alleges  that  which  amounts  substantial!}'  to  an  actual  bail- 
ment of  the  goods  to  the  landlord,  for  his  benefit :  it  states  a  usage  and  licence  for  the 
landlord  to  enter  the  apartments  for  the  purpose  of  shewing  them  to  persons  who 
might  be  desirous  of  taking  them.  Under  such  circumstances  it  must  be  presumed 
that  the  landlord  was  bound  to  take  some  care  of  the  lodsei's  goods.  In  Blakemore 
V.  The  BrlMol  and  E.retcr  Haihvay  Cmnjiany,  8  Ellis  &  B.  103.5,  Coleridge,  J.,  in  delivering 
the  judgment  of  the  court,  speaking  of  the  degree  of  care  required  in  the  case  of  a  loan, 
says, — "  It  may,  we  think,  be  safely  laid  down  that  the  duties  of  the  borrower  and 
lender  are  in  some  degree  correlative.  The  lender  must  be  taken  to  lend  for  the 
purpose  of  a  lieneficial  use  by  the  borrower  :  the  borrower,  therefoi'e,  is  not  responsible 
for  reasonable  wear  and  tear,  but  he  is  for  negligence,  for  misuse,  for  gross  want  of 
skill  in  the  use,  al)0ve  all,  for  anything  which  may  be  defined  as  legal  fraud."  Cases 
have  ai-isen  as  to  the  liability  of  an  iiuikeeper  where  horses  have  been  left  at  the  inn 
after  the  departure  of  the  guest;  and  there  it  is  put,  not  upon  the  ground  of  the 
public  character  of  the  inn-keeper,  but  on  the  ground  of  a  baihnent  for  his  benefit : 
see  Bacon's  Abridgment,  Iinis  and  Innkeepers  (C),  pi.  5,  where  it  is  said  :  "  If  a  man 
comes  to  an  inn  with  a  horse  which  he  rides,  and  leaves  it  with  the  host  and  goes 
away  from  the  inn  for  several  days,  and  in  his  absence  the  horse  is  stolen,  yet  shall 
the  host  be  charged  with  it,  because  he  had  benefit  by  the  continuance  of  the  horse 
with  him,  inasmuch  as  he  is  to  be  paid  for  it ;  and  so  the  owner  is  a  sufficient  guest 
to  maintain  the  action."  In  the  notes  to  ihiggri  v.  [262]  Benianl  (2  Lord  Raym.  909, 
Com.  13.J,  1  Salk.  26,  3  Salk.  11,  Holt,  13),  in  Smith's  Leading  Cases,  4th  edit., 
p.  167,  it  is  said  :  "With  respect  to  depositum,  which  it  will  be  recollected  is  a  bail- 
ment without  reward,  in  order  that  the  bailee  may  keep  the  goods  for  the  bailor,  the 
law  respecting  the  bailee's  responsibility  may  be  summed  up  in  the  woi'ds  in  which 
Lord  Holt  concludes  his  observations  on  that  head  of  bailment,  viz.  '  if  the  bailee  be 
guilty  of  gross  negligence,  he  will  be  chargeable,  but  not  for  any  ordinary  neglect.' " 
The  opinions  of  all  the  judges  in  Dansey  v.  Richardson  are  in  favour  of  the  existence 
of  some  degree  of  responsibility  on  the  part  of  the  lodging-house  keeper.  "  Low  as 
the  duty  of  a  boarding-house  keeper  may  be,"  says  Loid  Campbell,  "  with  respect  to 
the  case  of  the  goods  of  a  guest,  compared  to  that  of  an  innkeeper,  I  cannot  go  so  far 
as  to  say  that  in  no  case  can  he  be  liable  for  the  loss  of  goods  liy  the  negligence  of 
a  servant,  although  he  was  not  guilty  of  any  negligence  in  hiring  or  keeping  the 
servant.  I  by  no  means  say,  that,  if  the  loss  of  the  plaintifi"s  dressing-case  arose  from 
the  servant  having  by  mistake  left  the  door  ajar  when  he  intended  to  shut  it,  the 
defendant  must  be  liable  for  the  loss  ;  but  I  think  there  may  be  negligence  in  a  servant 
in  leaving  the  outer  door  of  a  boai'ding-house  open,  whereby  the  goods  of  a  guest  are 
stolen,  which  might  render  the  master  liable.  I  think  there  is  a  duty  on  his  part 
analogous  to  that  incumbent  on  every  prudent  householder,  to  keep  the  outer  door 
of  the  hon.se  shut  at  times  when  there  is  a  danger  that  thieves  may  enter  and  steal 
the  goods  of  the  guests.  If  he  employs  servants  to  perform  this  duty  while  they  are 
performing  it  they  arc  acting  within  the  scope  of  their  employment,  and  he  is  answer- 
able for  their  negligence.  He  is  not  answerable  for  the  consequences  of  a  felony,  or 
even  a  wilful  trespass,  com-[263]-mitted  by  them  ;  but  the  general  rule  is,  that  the 
master  is  answerable  for  the  negligence  of  his  servants  while  engaged  in  offices  which 
he  employs  them  to  do  ;  and  1  am  not  aware  how  the  keeper  of  a  lodging-house  should 
lie  an  exception  to  the  rule.     He  is  by  no  means  bound  to  the  same  strict  care  as  an 


8  C  B.  (N.  S.)264.  HOLDER   ?'.  SOULBY  1167 

innkeeper  ;  but,  within  the  scope  of  thut  which  he  ought  to  do,  I  apprehend  th.it  he 
is  equally  liable  whether  he  is  to  do  it  by  himself  or  his  servants."  The  language  of 
Coleridge,  J.,  in  Jj(ini>ei/  v.  lUchardxan,  shews  that,  in  the  opinion  of  that  learned  judge, 
thi!  law  imposes  upon  a  person  in  the  situation  of  this  defendant  at  least  the  duty 
of  taking  such  care  of  the  house,  and  of  the  goods  of  a  guest  or  lodger  thei'ein,  as 
a  prudent  owner  would  take  of  his  own  property.  "  Whether,"  he  says,  "  I  am  staying 
.it  an  inn  or  a  boarding-house,  there  is  ordinarily  neither  more  nor  less  of  an  express 
bailment  of  my  goods  to  the  master  of  the  house :  in  both  cases  the  custody  of  the 
good.s,  such  as  it  is,  is  incident  to  myself  being  there  as  guest,  and  this  is  in  considera- 
tion of  valualile  reward  :  while,  in  the  case  of  an  innkeeper,  there  is,  in  the  absence 
of  any  lawful  excuse,  a  necessity  to  receive  me,  which  does  not  exist  in  regard  to  the 
boarding-house  keeper."  Taking  it  at  the  lowest,  this  declaration  shews  a  bi'each 
of  that  sort  of  dutj'.  Unless  the  keepers  of  lodging-houses  are  responsible  in  the  way 
suggested,  the  position  of  a  lodger  will  be  perilous  in  the  extreme. 

Thompson,  in  rejjl.v,  was  desired  by  the  court  to  contine  himself  to  the  second 
count.  No  case  can  be  found  which  imposes  upon  one  man  a  legal  liability  for  the 
act  or  default  of  another,  unless  there  exists  between  them  the  relation  of  principal 
;ind  agent  or  master  and  servant.  The  second  count  alleges  a  licence  to  the  landlord 
to  admit  strangers  ;  that  neces-[264]-sarily  involves  a  licence  to  strangers  as  well  as 
to  the  landlord  to  enter  the  apartments  ;  consequently,  there  can  be  no  pretence  for 
charging  the  latter  for  the  felonious  acts  of  the  former. 

Ekle,  G.  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  the 
defendant.  In  the  first  count  the  plaintift'  claims  to  be  entitled  to  recover  on  the  mere 
relation  of  lodger  with  the  landlord,  and  assumes  that  the  law  creates  a  duty  on  the 
part  of  the  latter  to  take  due  and  proper  cai'e  of  his  lodger's  goods.  To  ascertiiin 
whether  there  is  any  such  duty  created  l>y  the  law,  we  must  look  for  authorities. 
Now,  it  is  clear  that  no  case  or  treatise  or  judge  has  ever  affirmed  that  proposition. 
On  the  contrary,  in  the  first  resolution  in  Vuli/c's  case,  8  Co.  Rep.  32,  shews  that  the 
liability  for  the  safe  keeping  of  the  property  of  a  guest  is  restricted  entirely  to  the 
case  of  an  innkeeper  keeping  a  common  inn,  and  the  way-faring  traveller  using  the 
inn  as  a  wa^'-faier  ;  and  the  judges  have  distinctly  laid  down  the  rule  that  a  mere 
lodging-house  keeper  is  not  liable  for  the  loss  of  his  lodger's  goods,  even  though  they 
are  stolen  by  a  member  of  his  own  household;  much  less  if  they  are  taken  by  a 
stranger.  The  reason  why  the  law  makes  an  iinikeeper  liable  for  the  loss  of  his  guest's 
goods  in  olden  times  was,  that  the  way-faring  guest  has  no  means  of  knowing  the 
neighbourhood  or  the  characters  of  those  he  may  meet  with  at  the  inn.  It  was  there- 
fore thought  right  to  cast  that  duty  on  the  host.  Knowing  that  this  is  one  of  the 
liabilities  ho  incur.s,  the  iinikeeper  can  make  such  chai-ges  for  the  entertainment  of  his 
guests  as  will  conipen.sate  him  f<jr  the  risk  :  and  it  may  he  oi)scrve(l  that,  unless  the 
law  cast  upon  him  this  burthen,  a  dishonest  innkeeper  might  be  tenii)ted  to  take 
advantage  of  a  wealthy  traveller.  None  of  these  reasons  can  apply  In  the  case  of 
[265]  a  lodging-house  keeper:  and  the  law  has  never  been  so  laid  down.  Although 
it  has  not  been  contended  that  there  is  any  absolute  duty  on  the  part  of  tlie  keeper 
of  a  lodging-house  to  tiike  care  of  a  lodger's  goods,  it  is  said  that  it  is  his  duty  to  take 
such  due  and  proper  care  of  them  as  a  prudent  owner  might  reasonably  be  expected 
to  take  of  his  own  goods,  and  that  the  defendant  has  failed  in  the  iierformaiice  of  this 
duty  on  the  present  occasion.  I  am  most  particularly  averse  from  atlirming  for  the 
first  time  the  proposition  that  a  lodging-house  keejier  has  a  duty  i-.ist  u|)on  him  by 
law  to  take  care  of  his  loilgers'  goods.  I  foresee  great  dilliculties  in  so  holding  ;  and 
I  think  it  would  be  casting  upon  him  an  undelined  responsibility  which  would  lie  most 
inconvenient.  Considering  that  lodgers  consist  of  jiersons  of  all  classes,  —  the  highest 
as  well  as  the  lowest, — one  can  hardly  exaggerate  the  mischief  which  would  ensue  from 
holding  that  the  lodging-house  keeper  was  responsible  for  the  safety  of  his  lodger's 
good.s.  It  would  be  impossiiile  to  lay  down  any  delinite  test  of  this  li.ibility  ;  each 
case  must  be  loft  t/O  the  discretion  or  the  caprice  of  the  jury.  The  habits  of  a  lodging- 
house  keeper  must  vary  according  to  the  situation  of  the  premises,  and  a  variety  of 
other  cii'cii instances.  At  watcriiig-jilaces,  for  instjinee,  it  would  be  exceedingly  incon- 
venii^nt  if  the  doors  were  kept  locked  all  day.  So,  in  sea-port  towns,  where  lodgers 
come  suddenly  and  depart  at  shoit  notice,  the  duty  contended  for  here  would  be  most 
preposterously  onerous.  If,  on  the  other  hand,  the  law  is  that  tlit^  lodger  must  lake 
care  of  his  own  goods,  it  only  imiioses  upon   him  the  same  cuv   that  he  is  linniid   to 
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take  as  he  walks  the  streets.  He  may  always  secure  his  valuables  by  carrying  them 
al)Oiit  with  him  or  by  placing  tbem  specially  in  the  custody  of  the  keeper  of  the  house. 
Cah/e's  case  is  fons  juris  upon  this  su1>[266]-ject,  and  is  a  direct  authority  against  the 
plaintiff.  Then  again,  in  Dav.tei/  v.  Bichardfiim,  the  proposition  came  to  be  conceded, 
that  a  boarding-house  keeper  was  bound  to  take  a  certain  degree  of  care  of  the  goods 
of  a  guest :  and  the  contention  on  the  part  of  the  defendant  was,  that,  even  if  the  law 
imposed  on  her  the  obligation  to  take  such  a  reasonable  degree  of  care  of  the  goods  of 
her  guests  as  a  prudent  owner  might  reasonably  be  expected  to  take  of  his  own 
property,  still  there  was  an  entire  absence  of  evidence  to  shew  that  she  had  been 
guilty  of  a  breach  of  it.  The  whole  tenor  of  my  judgment  in  that  case  is  distinctly 
to  the  effect  that  there  is  no  such  li-ability  cast  upon  the  keeper  of  a  boarding-house, 
and  that  it  would  be  an  unreasonal>le  thing  to  make  a  person  responsible  for  the  safety 
of  goods  which  are  ne'\"er  intrusted  to  his  custodj^  at  all :  and  I  am  strongly  opposed 
to  the  impo.sition  of  such  a  liability  upon  a  lodging-house  keeper.  The  other  judges 
who  difl'ered  from  me  in  the  case  of  Dansey  v.  Rkhardson  were  only  taking  up  the 
proposition  which  was  assumed  there,  but  was  not  the  propo.sition  in  dispute  in  the 
ease.  But,  assuming  that  there  was  some  such  duty  cast  upon  the  defendant,  they  say 
there  was  no  evidence  of  a  breach  of  it.  Then,  if  there  be  no  such  duty  in  a  lodging- 
house  keeper  to  take  care  of  the  goods  of  his  lodger,  resulting  from  the  relation  between 
them,  is  there  such  a  duty  where,  as  is  alleged  in  the  second  count,  the  lodger,  being 
about  to  quit,  allows  the  landlord  to  enter  the  apai'tments  for  the  purpose  of  shewing 
them  to  any  person  who  might  be  desirous  of  hiring  them.  I  am  of  opinion  that  there 
is  not.  The  allegation  here  is  open  to  the  same  objection  as  that  in  the  first  count. 
If  there  be  no  liability  on  the  part  of  the  lodging-house  keeper  to  take  care  of  the 
goods  of  a  lodger,  all  ditiiculty  may  be  obviated  by  the  lodger  putting  his  [267] 
valuables  out  of  sight.  B\it,  if  the  rule  of  law  were  as  is  contended  on  the  part  of  the 
plaintiff,  it  would  be  in  the  power  of  a  lodger  by  conniving  with  a  dishonest  person 
to  impose  upon  the  landlord  an  luilimited  responsibility,  for  which  there  is  no  precedent. 
The  duty  alleged  in  the  second  count  is  equally  vague  with  that  set  up  in  the  first ; 
and,  to  hold  the  lodging-house  keeper  to  be  responsihle  would  be  impliedly  saying  that 
he  \indertakes  to  giiarantee  that  the  persons  whom  he  admits  to  view  the  apartments 
shall  do  no  wrong.  I  do  not  think  this  judgment  at  all  interferes  with  the  li.ability 
of  the  lodging-house  keeper  where  the  lo.ss  of  his  lodger's  goods  has  resulted  from 
gross  negligence  on  the  part  of  the  former  :  but,  where  a  lodging-house  keeper  has 
clone  nothing  which  amounts  to  misfeasance,  I  know  of  no  authority  or  principle  upon 
which  he  can  be  held  responsible  for  the  mere  absence  of  care. 

Byle.s,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  judgment  upon 
both  these  demurrers.  In  both  counts  of  the  declaration  the  attempt  is,  as  it  seems 
to  me,  to  remove  one  of  the  antient  land-marks  of  the  law  ;  it  being  clear  since  Calye's 
case,  8  Co.  Rep.  32,  that  an  innkeepei'  is  under  a  legal  obligation  to  take  due  care  of 
the  goods  of  his  guest,  but  that  a  boarding  or  lodging-house  keeper  is  not.  The  first 
resolution  in  that  case  is  as  follows : — "  It  was  resolved  per  totum  curiam  this  term, 
that,  if  a  man  comes  to  a  common  inn,  and  delivers  his  horse  to  the  hostler,  and 
requires  him  to  put  him  to  pasture,  which  is  done  accordingly,  and  the  horse  is  stolen, 
the  innholder  shall  not  answer  for  it :  for,  the  words  of  the  writ  which  lieth  against 
the  ho.stlerare.  Cum  .secundum  legem  et  consuetudinem  regni  nostri  Anglife  hospitatores 
qui  hospitia  com'  tenent  ad  hospitandos  homines,  [268]  per  partes  ubi  hujusmodi 
hospitia  existunt  transeuntes,  et  in  eisdem  hospitantes  eorum  bona  et  catalla  infra 
hospitia  ilia  existentia  absque  subtractione  .sen  amissione  custodire  die  et  nocte  tenentur, 
ita  quod  pro  defectu  hujusmodi  hospitatorum  sen  servientium  suorum  hospitibus  hujus- 
raofli  damnum  non  eveniat  nllo  modo,  quidam  malefactores  quendam  equum  ipsius  A. 
preeii  40s.  infra  hospitium  ejusdum  B.,  &c.  inventum,  pro  defectu  ipsius  B.  ceperunt, 
&c.  Vide  Registr'  fol.  10.5,  inter  Brevia  de  Transgr,'  and  F.  N.  B.  94  A.  B.,  by  which 
original  writ  (which  is  in  such  case  the  ground  of  the  common  law)  all  the  eases  con- 
cei'ning  hostlers  maj'  be  decided.  For,  1.  It  ought  to  be  a  common  inn  ;  for,  if  a  man 
be  lodged  with  another  (who  is  not  an  innholder)  upon  request,  if  he  be  robbed  in  his 
house  by  the  servants  of  him  who  lodged  him,  or  anj'  other,  he  shall  not  answer  for 
it;  for,  the  words  are  hospitatores  qui  com'  hospitia  tenent,  i^'c."  In  the  case  of  a 
lodging-house  keeper,  therefore,  if  the  lodger  be  roblied  by  a  servant  of  the  lodging- 
house  keeper,  the  latter  is  not  responsible  for  it.  That  is  consistent  with  principle  as 
with  authority.     There  is  no  contract  on  the  part  of  the  lodging-house  keeper  to  take 
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care  of  his  lodger's  goods  ;  nor  is  there  nuy  bailment ;  and  there  is  no  precedent  for 
the  imposition  of  such  a  lial)ility  upon  him.  It  is  true,  as  the  plaintiff's  counsel  has 
contended,  that  the  declaration  here  alleges  that  the  defendant  did  not  take  such  care 
as  a  prudent  owner  would  take  of  his  honse.  But,  if  such  an  allegation  were  sufficient 
to  charge  him,  the  effect  would  be  to  render  a  lodging  house  keeper  responsible  for 
every  robbery  committed  within  his  door.  It  seems  to  me  that  it  is  a  wholesome  rule, 
that,  if  the  goods  are  at  an  inn,  the  innkeeper  is  responsible  for  them,  but  that,  if  they 
are  in  a  mere  lodging-house,  the  lodger  shall  be  bound  to  take  care  of  the  goods  [269] 
himself.  A  contrary  decision  would  cast  upon  lodging-house  keepers  a  frightful  amount 
of  liability.  I  have  chambers  in  an  inn  of  court,  or  rooms  in  a  college  :  if  I  am  robbed, 
can  I  charge  the  benchers  or  the  trustees  because  they  or  other  servants  have  neglected 
to  keep  the  outer  gate  locked,  or  have  permitted  dishonest  persons  to  enter?  Surely 
not.  There  is  no  sound  distinction  between  the  two  cases.  For  these  reasons,  I  am 
of  opinion  that  the  first  count  of  this  declaration  cannot  be  sustained.  The  second 
count  alleges  that  the  abstraction  of  the  plaintiff's  goods  took  place  through  the 
negligence  of  the  defendant  in  .shewing  the  apartments  to  a  stranger.  But  the  count 
states  that  this  was  done  in  pursuance  of  a  licence  granted  to  the  defendant  in  the 
ordinary  course  of  business  between  a  lodging-house  keeper  and  his  lodger.  It  seems 
to  me,  therefore,  that  the  second  count  is  even  weaker  than  the  first ;  and  that  all 
the  observations  which  apply  to  the  first  count  apply  equally  to  the  second,  with  this 
addition,  that  in  the  latter  all  that  is  alleged  to  have  been  done  by  the  defendant  was 
done  with  the  licence  and  consent  of  the  plaintiff'.  How  can  it  be  possible  under  such 
cireunistances  to  hold  that  the  lodging-house  keeper  is  responsible  for  the  honesty 
of  all  strangers?  For  these  reasons,  I  think  the  defendant  is  entitled  to  judgment  on 
lioth  counts. 

Keating,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  judgment  on 
both  these  demurrers.  The  first  count  is  not  supported  by  any  of  the  authorities 
cited  on  the  part  of  the  plaintiff;  but,  on  the  contrary,  it  is  directly  opposed  to  the 
generally  received  doctiine  fiom  CaJyi'a  case,  8  Co.  Rep.  32,  down  to  the  present  time. 
It  was  expres.sly  resolved  there,  that,  though  aTi  innkeeper  is  responsible  for  the  safety 
of  the  goods  of  a  guest,  a  lodging-house  keeper  is  not.  The  proposition  [270]  is 
repeated  by  Lord  Holt  in  Parker  v.  Flint,  12  Mod.  255,  in  still  stronger  terms  than  in 
('alije's  cane.  "If,"  says  his  Lordship,  "one  come  to  an  inn,  and  make  a  previous 
contract  for  lodging  for  a  set  time,  and  do  not  eat  or  drink  there,  he  is  no  guest,  Imt 
a  lodger,  and,  as  such,  is  not  under  the  innkeeper's  protection  ;  but,  if  he  eat  or  drink 
there,  it  is  otherwise,  or  if  he  pay  for  his  diet  there,  though  he  do  not  take  it  there." 
It  is  clear  from  these  two  authorities  that  the  first  count  of  this  declaration  cannot  be 
sustained.  The  case  of  Dansey  v.  Hicliardson,  1  Kllis  ife  \i.  168,  has  been  cited.  But, 
after  the  explanation  given  by  my  Lord,  that  case  clearly  is  no  authority  for  the 
maintenance  of  this  action.  Then,  the  second  count  is  in  truth  only  a  repetition  of 
the  first,  with  an  immateiial  variation.  It  is  still  a  count  charging  the  defendant 
with  having  been  guilty  of  negligence  and  want  of  due  care.  The  licence  is  alleged 
in  a  very  peculiar  way.  The  count  docs  not  state  that  the  licence  to  shew  the  apart- 
ments was  given  liy  the  jilaintiff  to  the  defendant:  but  that  there  is  a  usage  for  the 
landlord  to  have  licetice,  whether  the  tenant  be  present  or  absent,  to  enter  and  shew 
the  apartments  to  any  ])eison  or  persons  proposing  to  become  the  futures  tenant  or 
tenants  thereof.  The  general  rule;  in  such  a  case  being  that  the  lodger  should  take 
care  of  his  own  goods,  there  is  nothing,  as  it  seems  to  me,  in  the  second  count  to  shift 
that  res]K)nsibiiily  to  the  shoulders  of  the  lodging-house  keeper.  For  these  reasons, 
I  concur  with  my  Lord  and  my  two  learned  Brothers  in  giving  judgment  for  the 
defendant  on  both  counts. 

Juflgmcnt  for  the  defendant. 

[271]      IlAWKIN.S  r.    Rl(il!Y  AND  Otiikks.      May   otli,   KSGO. 

[S.  C.  29  L.  J.  C.  P.  228  ;  2  L  T.  243  ;  6  Jur.  N.  S.  1208.     Lxplaincd,  Siwlair 
V.  Great  Eastern  Kailvxiy  Company,  1870,  L.  K.  5  C.  1'.  135.] 

Although  there  is  no  inflexible  rule  to  restrain  the  master  from  allowing  more  than 
one  counsel  on  a  reference,  such  allowance  is  not  to  bo  encour.igod  ;  and,  where  the 
master  has  disallowed  a  second  counsel,  the  court  will  not  interfere. — Where  the 
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arbiti'iitor,  pursuant  to  a  powei-  reserved  tn  him  by  the  order  of  refei'eiice,  directed 
an  inspection  of  the  defendants'  books  by  an  accountant,  and  the  master,  on  taxation 
of  the  plaintiff's  costs,  disallowed  the  attendance  of  the  plaintiff's  attorney  on  those 
occasions,  the  court  made  a  rule  for  a  review, — the  arliitrator  (Keating,  -I.)  reporting 
that  the  general  expenses  of  the  reference  were  thereby  much  diminished. 

The  plaintifT  had  been  employed  by  the  defendants,  who  were  contractors  for 
extensive  railway  and  break-water  works  at  Holyhead,  as  their  supeiintendent,  at  a 
salary  of  6001.  a  yeai'  and  a  sixth  of  the  profits  realized  by  certain  contracts.  At  the 
termination  of  the  plaintiff's  employment,  differences  arose  between  the  parties, 
involving  various  questions  of  law  and  fact  as  to  what  contracts  the  plaintiff  was 
entitled  to  a  participation  in  the  profits  of,  and  the  amount  of  profits  realized  by 
the  defendants  under  them.  The  plaintiff  having  bi'ought  an  action,  the  cause  and 
all  matters  in  difference  were  by  consent  referred  to  an  arbitratoi-, — then  one  of  Her 
Majesty's  counsel,  now  a  judge  of  this  court, — who  was  to  be  at  liberty  to  employ 
such  accountants,  valuers,  and  other  persons  to  assist  him  in  the  reference  as  he  should 
thiidv  fit. 

Two  counsel,  a  Queen's  counsel  and  a  junior,  appeared  before  the  arbitrator  on 
each  side  :  and,  by  direction  of  the  learned  arbitrator,  with  a  view  to  the  diminution 
of  the  expenses  of  the  reference,  Mr.  Coleman,  the  accountant,  was  employed  to  go 
through  the  defendants'  books  at  their  counting-house  to  ascertain  what  were  the  profits 
made  by  them  on  conti'acts  in  which  the  plaintiff  was  interested,  and  to  report  to 
him  (the  arlntrator)  the  result. 

These  meetings  at  the  defendants'  counting-house  were  also  attended  on  the 
plaintiff's  behalf  by  his  attorney,  in  order  to  prepare  himself  for  the  meetings  before 
the  arbitrator. 

The  order  of  reference  was  dated  in  December,  1854;  and  the  arbitrator  made  his 
award  in  February,  1860,  finding  that  the  plaintiff  had  a  good  cause  of  action  [272] 
against  the  defendants  to  the  amount  of  93201.  (the  sum  reported  to  the  arbitrator 
by  Mr.  Coleman) ;  and  he  ordered  that  the  defendants  should  pay  that  sum  to  the 
plaintiff',  and  also  the  costs  of  the  action  and  of  the  reference  and  award,  and  also  the 
costs  incurred  l>y  the  accountant  so  employed  by  him. 

The  mastei-,  on  taxing  the  plaintiffs  costs  under  the  award,  allowed  him  8721. 
4.S.  6d.  which  sum  included  2211.  7s.  6d.  the  accountant's  costs.  He,  however,  allowed 
only  one  counsel's  attendance  liefore  the  arbitrator, — striking  out  the  fees  paid  to  the 
second  counsel,  together  with  the  drawing,  copying,  &c.  the  briefs  and  documents  for 
his  use, — and  he  disallowed  the  costs  of  the  plaintiff's  attorney's  attendance  at  the 
counting-house  of  the  defendants  as  above-mentioned. 

M.  .Smith,  Q.  C,  on  a  former  day,  moved  for  a  review  of  the  taxation.  He  sub- 
mitted that,  although  there  did  not  seem  to  be  any  precedent  in  this  court  for  the 
allowance  of  more  than  one  counsel  attending  a  reference,  it  was  not  an  inflexible  rule 
to  allow  one  only,  and  the  practice  of  the  couits  of  (Queen's  Bench  and  Exchequer 
seemed  to  have  been  to  allow  two  where  the  magnitude  of  the  questions  at  issue 
required  it.  [Willes,  J.  I  remember  a  case  of  Pinniiier  v.  Dauvt:,  in  the  Exchequer, 
where  I  attended  as  counsel  before  a  learned  arbitrator  together  with  Sir  F.  Kellj' 
and  Mr.  Martin, — Sir  F.  Thesiger,  Mr.  Hill  and  Mr.  F.  Kobinson  appearing  on  the 
other  side, —  though  the  amount  of  damages  awarded  was  some  20001.  less  than  the 
sum  awarded  here.  Master  Park  intimated  that  there  was  no  case  in  this  court  where 
more  than  one  counsel  had  been  allowed,  upon  a  reference  :  but  he  mentioned  a  case 
in  the  Queen's  Bench  where  two  had  been  allowed,  the  number  of  witnesses  called 
amounting  to  one  hundred  and  twenty.  Keating,  J.  There  certainly  [273]  were 
veiy  intricate  matters  of  inquiry  in  this  case;  and,  if  ever  there  was  a  ease  which 
would  justify  the  retaining  of  two  coimsel,  this  was  that  case.]  It  was  Init  reasonable 
under  the  circumstances  that  the  arbitrator  should  have  the  same  amount  of  pro- 
fessional assistance  that  the  court  would  have  had.  The  attendance  of  the  plaintiff"s 
attorney  at  the  counting-house  of  the  defendants  for  the  purpose  of  enal>liiig  him  to 
shorten  the  inquiry  before  the  arbitrator,  clearly  ought  not  to  have  been  dissallowed. 
[Keating,  J.  I  directed  the  inquiry  to  take  place  in  that  way,  in  order  to  shorten  the 
case  and  to  reduce  the  expenses  of  the  meetings  before  me  :  and  it  certainly  had  that 
result.]     A  rule  nisi  having  been  granted. 

Lush,  Q.  C,  now  shewed  cause.     The  court  will  not  interfere  with   the  master's 
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iliscretioii  as  to  tlic  iillowance  or  flisallowaiice  of  counsel.  Here,  he  has  thought  one 
enough  :  anil  the  court  have  no  matoi-ials  before  them  to  enalile  them  to  ."^ee  that  he 
has  erred  in  this  respect.  Four  witnesses  only  were  examincil  for  the  plaintitt',  besides 
the  plaintifi'  himself.  After  the  plaintitt's  case  was  closed,  the  arbitrator,  in  exercise 
of  power  conferred  upon  him  I)}'  the  order  of  reference,  directed  the  employment 
of  an  accountant  to  a.scertain,  by  examination  of  the  defendants'  books,  the  amount 
of  profit  realized  by  the  defendants  on  the  contracts  in  the  profits  of  which  the  plaintitF 
was  entitled  to  participate.  The  arbitrator  has  acted  upon  the  accountant's  I'eport, 
and  the  costs  incurred  by  him  are  allowed  against  the  defendants.  The  number  of 
witnesses  called  on  the  pai't  of  the  defendants  was  eight.  If,  therefore,  it  wei'c  usual 
to  allow  two  counsel,  this  is  not  a  ease  for  that  exercise  of  discretion.  [Byles,  .1.  I 
understand  the  practice  of  this  court  to  have  been  uniform  in  this  respect.  Erie,  CI. 
I  [274]  should  lie  extremely  indisposed  to  raise  a  question  upon  such  a  subject.  As 
to  the  .second  ground,  however,  the  attendance  of  the  plaintiffs  attorney  at  the  defen- 
dants' counting-house  with  the  accountant  undoubtedly  etlected  a  considerable  saving 
in  the  inquiry  before  the  arbitrator ;  and  therefore,  I  think  that  should  have  Iteen 
allowed.]  If  the  plaintiff  hafl  got  an  inspection  of  the  defendants'  books  in  the  usual 
way,  he  would  not  have  got  the  costs  of  it ;  and  this  was  the  principle  upon  which 
the  master  proceeded  in  disallowing  these  costs.  [Keating,  J.  This  was  an  excep- 
tional ease.  If  the  evidence  which  was  rendered  unnecessary  by  the  course  I  directed, 
had  l)een  taken  Ijefore  me  in  the  ordinary  way,  the  defendants  would  have  had  to  pay 
a  great  deal  more.] 

M.  Smith,  t|).  G.,  in  support  of  the  rule.  There  is  no  inflexible  rule  as  to  the 
number  of  counsel  to  be  allowed  on  a  reference.  In  the  (^lueen's  Bench  and  Kxchequcr 
this  is  certainly  so.  In  a  case  which  occurred  in  the  former  court  a  few  days  ago,  two 
I'ounsel  were  allowed  :  and  in  a  case  of  JVor/h  v.  The  Gr&it  Xm'thern  I'ailirai/  C'mnpanii, 
in  the  Kxchequcr,  I  have  the  taxed  bill,  in  which  two  counsel  were  allowed.  There 
is  also  a  case  of  (Jrnomes  v.  Gore,  1  Hurlst.  &  N.  14,  in  which  two  counsel  were  allowed. 
So,  in  this  court,  in  a  case  of  Bri/smi'x  Exccutont  v.  Tlie  Nationul  Prmident  [vntitidum,  the 
costs  of  two  counsel  attending  before  an  arbitrator  were  charged  and  allowed  («). 
Seeing  the  importance  of  the  inquiry  in  [275]  this  case, — as  testified  by  the  learned 
arbitrator  himself,  now  a  member  of  this  court, — it  cannot  be  contended  that  this  was 
not  a  proper  case  for  the  exercise  of  a  liberal  discretion  in  this  respect.  Then,  as  to  the 
expenses  of  the  ])laintift''s  attorney's  attendance  with  t!ie  accountant  at  the  defendants' 
counting-house  inspecting  the  books,  seeing  the  great  saving  of  the  general  cost  of  the 
reference  which  was  thereby  ett'ected,  it  is  not  too  much  to  ask  that  those  attendances 
should  be  allowed. 

Erlk,  G.  .1.  I  think  the  rule  should  bo  m.ade  ab.solute  for  a  review  of  the  tax.-itiou 
so  far  as  regards  the  costs  of  the  ])laiutitt''s  attorney's  attendance  at  the  counting-house 
of  the  defendants, — my  Brother  Keating,  who  was  the  arbitratoi',  having  reportefl  to 
us  the  circumstances  under  which  those  attendances  took  place,  and  the  great  saving 
of  expense  which  resulted  from  them.  As  to  the  allowance  for  two  counsel  attendir 
the  reference,  I  think  we  ought  not  to  interfere.  The  general  practice  of  this  court  has 
been  to  allow  one  counsel  only  in  such  cases  :  and  the  Master,  seeing,  according  to  the 
external  signs,  that  one  counsel  only  was  needed  in  this  (^ase,  has  disaildwed  the 
second.  If  it  were  to  be  a  matter  of  di.scu.ssiou  in  each  case  whether  the  ciicumstanccs 
justified  two  counsel  or  not,  much  difficulty  and  perplexity  would  ensue.  1  shouhl 
certainly  be  very  loth  to  allow  the  salutary  rule  of  allowing  one  counsel  only  to  be 
broken  in  upon.  The  mischief  which  would  result  in  the  many  cases  would  haidly 
compcTisate  the  advantage  in  the  few 

Bvi,KS,  J.  I  am  of  the  same  opinion  In  declining  to  make  this  rule  absolute 
for  a  review  of  the  taxation  in  respect  of  the  disallow.ancc  of  the  second  counsel,  we 
are  laving  down  no  new  rule,  but  are  only  adhering  [276]  to  the  practice  of  our  own 
court.  Looking  to  the  general  interests  of  the  .suitors,  I  agree  with  my  l-ord  in  thinking 
the  rule  a  very  salutary  one. 

(«)  There  was  also  a  cose  in  this  court  a  few  years  ago,  of  Duvkx  v.  Pratt,  in  which 
Whately,  Q.  G.,  the  arbitrator,  held  his  sittings  in  public  in  the  Vicc-Ghaneellor's 
Gourt,  where  two  counsel  and  consultiitions  and  additional  briefs  and  documents  wore 
allowed  to  .i  very  large  extent:  see  the  ta.vcd  liill  in  S(U)tt's  Gost.s,  1st  edit.  p.  "201. 
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Keatino,  J.     It  is  important  to  adhere  to  the  practice  of  the  court :  and  I  see  no 
ground  for  making  even  this  case  an  exception. 
Rule  absohite  accordingly. 

Wale  v.  The  Westminster  Palace  Hotel  Company  (Limited). 
April  30th,  1860. 

[Referred  to,  In  re  Sim  College,  1887,  57  L.  T.  745.] 

A  company  estaljlished  by  a  private  act  of  parliament  for  the  erection  of  an  hotel, 
having  in  the  course  of  their  works  obstructed  certain  antient  lights  of  the  plaintiff, 
the  latter  gave  them  notice  under  the  68th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  18),  requiring  them  to  summon  a  jury  to  assess  the 
amount  of  compensation  due  to  him  for  the  injury  to  his  property  ;  and,  on  their 
failure  to  do  so,  sued  them  for  the  penalty  : — Held,  that  the  action  was  not  maintain- 
able, the  Lands  Clauses  Consolidation  Act,  1845,  not  being  incorporated  either 
expressly  or  by  implication  into  the  private  act. 

This  was  an  action  against  the  defendants,  a  company  incorporated  under  a  pi-ivate 
act  of  parliament,  for  obstructing  the  plaintiff's  lights,  and  also  for  neglecting  to  pro- 
ceed upon  a  notice  given  to  them  by  the  plaintiff  under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18). 

The  first  count  of  the  declaration  stated,  that  the  plaintiff',  before  and  at  the  time 
of  the  committing  of  the  grievance  thereinafter  next  mentioned,  was,  and  from  thence 
hithei'to  had  been  and  still  was  lawfully  possessed  of  a  certain  messuage  or  tenement, 
public-house,  and  premises,  with  the  appurtenances,  in  which  said  messuage  or  tenement, 
public-house  and  premises,  during  all  the  time  aforesaid,  there  were  and  still  of  right 
ought  to  be  divers  antient  windows  through  which  the  light  and  air  during  all  the 
time  aforesaid  ought  to  have  entered,  and  until  the  committing  of  the  said  grievance 
thereinafter  next  mentioned  did  enter,  and  still  of  right  ought  to  enter,  into  the  said 
messuage  [277]  or  tenement,  public-house,  and  premises,  for  the  convenient  and  whole- 
some use,  occupation,  and  enjoyment  thereof :  Yet  the  defendants,  well  knowing  the 
premises,  but  contriving  and  wrongfully  and  unjustly  intending  to  injure  the  plaintiff", 
and  to  deprive  him  of  the  use,  benefit,  and  enjoyment  of  the  said  windows,  and  to 
annoy  and  incommode  him  in  the  use,  possession,  and  enjoyment  of  the  said  messuage 
or  tenement,  public-house,  and  premises,  with  the  appurtenances,  wrongfully'  and 
injuriously  erected  and  raised,  and  caused  and  procured  to  be  erected  and  raised, 
certain  walls  and  buildings  near  to  the  said  windows,  and  wrongfully  and  injuriousl}' 
kept  and  continued  the  said  walls  and  buildings  so  there  erected  and  made  for  a  long 
time,  to  wit,  from  thence  hitherto ;  by  means  of  which  premises  the  said  messuage  or 
tenement,  public-house,  and  premises,  with  the  appurtenances,  during  all  the  time 
aforesaid  were,  and  still  are,  greatly  darkened,  and  the  light  and  air  were  and  are 
hindered  and  pi'evented  from  coming  and  entering  into  and  through  the  said  windows 
into  the  said  messuage,  or  tenement,  public-house,  and  premises,  and  the  same  had 
thereby  been  rendered  and  was  close,  uncomfortable,  unwholesome  and  unfit  for 
habitation  ;  and  the  plaintiff  had  been  and  still  was  greatly  annoyed  and  incommoded 
in  the  use,  possession,  and  enjoyment  of  his  .said  messuage  or  tenement,  public-house, 
and  premises,  with  the  appurtenances,  and  he  lost  the  services  of  his  wife,  whose  health 
was  seriously  injui'cd  by  reason  of  the  premises,  and  was  put  to  expense  in  and  about 
her  cure,  and  was  and  is  otherwise  injured. 

The  second  count  stated,  that,  by  an  act  of  parliament  made  and  passed  in  the 
session  of  parliament  held  in  the  21st  and  22nd  years  of  the  reign  of  Her  present 
Majesty,  called  the  Westminster  Palace  Hotel  Company's  Act,  1858  (21  &  22  Vict, 
c.  3),  a  certain  [278]  undei  taking  was  authorized,  and  the  said  act  authorized  the 
purchase  or  taking  of  lands  for  the  said  undertaking,  and  the  defendants  were  by  the 
said  act  the  promoters  of  the  said  undertaking,  and  impowered  to  execute  the  same : 
that,  after  the  passing  of  the  said  act,  the  plaintiff  became  and  was,  and  still  is,  entitled 
to  compensation  in  respect  of  an  interest  of  the  plaintiff'  in  a  certain  messuage  and 
land  of  the  plaintiff' at  Tothill  Street,  Westminster,  in  the  county  of  Middlesex,  which 
was  injuriously  affected  by  the  execution  of  certain  works  by  the  defendants  under 
the  said  act,  and  foi'  which  the  defendants  had  not  made  satisfaction  under  the  pro- 
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vision  of  the  Land  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  IS),  of  the  said 
Westminster  Palace  Hotel  Company's  Act,  18.58,  or  any  act  incorporated  therewith  ; 
that  thereupon  the  plaintiff  claimed  as  compensation  for  his  said  interest  in  the  .said 
messuage  and  lands  so  injuriously  affected  a  sum  of  money  exceeding  501.,  to  wit, 
2001,  and  desired  to  have  such  question  of  compensation  settled  by  a  jury,  and  gave 
notice  in  writing  of  such  his  desire  to  the  defendants,  then  being  the  promoters  of  the 
said  undertiiking,  stating  in  such  notice  the  nature  of  his  said  interest  in  the  said 
messuage  and  land  in  respect  of  which  he  claimed  compensation,  and  the  amount  of 
the  compensation  claimed,  to  wit,  the  said  sum  of  2001.  ;  and  that  the  defendants  were 
not  willing  to  pay  the  amount  of  compensation  so  claimed,  and  did  not  enter  into  a 
written  agreement  for  that  purpose,  nor  did  they  within  twenty-one  days  after  the 
receipt  of  such  notice  (which  period  had  elapsed)  issue  their  warrant  to  the  sheriff  of 
the  said  county  of  Middlesex  to  summon  a  jury  for  setting  the  same  in  the  manner 
provided  b_v  the  statute  in  such  case  made,  and  the  defendants  therein  wholly  failed 
and  made  default :  Averment,  that  the  plaintiff"  had  done  all  things  on  his  part,  and 
that  all  things  on  his  part  necessaiy  to  [279]  happen  had  happened,  to  entitle  him  to 
have  a  jury  summoned  for  settling  the  compensation  payable  by  the  defendants  to 
the  plaintiff'  for  and  by  reason  of  his  said  interest  in  his  said  messuage  and  land  being 
so  injuriously  affected  as  aforesaid ;  and  that  the  time  for  the  defendants  to  issue 
their  warrant  to  the  said  sheriff'  to  summon  such  jury  had  elapsed ;  and  that  the 
defendants,  having  made  default  as  aforesaid,  had  become  liable  to  pay  to  the  plaintiff' 
2001,  the  amount  of  compensation  .so  claimed  as  aforesaid ;  and  that  the  plaintiff  had 
done  all  things  necessary  on  his  part  to  entitle  him  to  be  paid  the  same  by  the  defen- 
dants ;  and  that  the  time  for  the  defendants  to  pay  the  same  had  elapsed  ;  yet  that 
the  defendants  had  not  yet  paid  the  same,  or  any  part  thereof.     Claim,  2001. 

The  defendants  pleaded,  to  the  first  count, — first,  not  guilty, — secondly,  a  denial 
of  the  alleged  right, — thirdly,  that  the  alleged  grievances  were  committed  under  the 
authority  and  in  exercise  of  the  powers  of  an  act  of  parliament  passed  in  the  session 
of  parliament  held  in  the  eighth  and  ninth  years  of  the  reign  of  Her  present  Majesty, 
intituled  the  Westminster  Improvement  Act,  1815  (8  &  9  Vict.  c.  clxxviii.),  and 
the  Wcstminstei'  Palace  Hotel  Company's  Act,  1858;  and  to  the  second  count  a 
denial  that  the  plaintiff'  was  entitled  to  compensation  as  alleged. 

The  defendants  also  demurred  to  the  second  count,  the  ground  of  demurrer  sfcited 
in  the  margin  being,  "  that,  neither  by  the  act  referred  to  in  that  count,  nor  by  any 
other  act,  is  any  provision  made  entitling  the  plaintiff'  to  compensation,  or  requiring 
the  company  to  cause  a  jury  to  be  summoned  for  assessing  the  amount  of  such  com- 
pen.sation."     Joinder. 

Bovill,  t^>.  C,  in  support  of  the  demurrer  (<()•  The  du[280]-fendants  are  a  company 
incorporated  under  the  Limited  Lialjility  Act ;  and  they  are  charged  in  the  first  count 
of  the  ileclaration  with  having  obstructed  certain  antient  lights  of  the  plaintiff,  and 
in  the  second  count  with  having  neglected,  upon  due  notice  given  to  them  for  that 
purpose,  to  take  the  necessary  steps  to  eau.se  the  compensation  claimed  by  the  plaintiff 
to  be  asses.sed  under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  1815, 
8  &  y  Vict.  c.  18.  The  1st  section  of  that  act,  after  reciting  that  "it  is  expedient  to 
comprise  in  one  general  act  sundry  provisions  usually  introduced  into  acts  of  pailia- 
meiit  relative  to  the  acquisition  of  lands  reciuired  for  undertakings  or  works  of  a 
pulilic  nature,  ;ind  to  the  compensation  to  bo  made  for  the  same,  and  that  as  well  for 


(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  wore  as  follows  : — 

"That,  under  the  provisions  of  the  Westnn'nster  Palace  Hotel  Company's  Act, 
185^,  the  plaintiH' was  not  entitled  to  demand  compensation  for  the  alleged  injury  to 
his  premises  : 

"'Ihat  the  second  count  is  framed  in  an  entile  misconception  of  the  etl'ect  and 
provisions  of  tliat  act,  which  is  not  an  act  enabling  the  company  to  execute  works  or 
acquire  land  for  the  execution  of  works,  and  does  not  incorporate  nor  is  subject  to 
the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1815,  but  is  merely  an  act 
for  giving  .sanction  and  effect  to  a  Iciise  by  the  Westminster  Improvement  commis- 
sioners to  the  defendants  of  a  piece  of  land  for  the  purpose  of  building  an  hotel  : 

"Tliat  the  company  had  no  authority  to  issue  a  warrant  to  the  sheriff  re<pnring 
him  to  sunnnon  a  jury  for  the  assessment  of  compensation  to  the  ])lainliff;  and  that 
the  issuing  of  any  sucli  warrant  would  have  been  a  mere  nullity." 
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the  puij  ose  of  avoiding  the  necessity  of  repeating  such  provisions  in  each  of  the 
several  acts  relating  to  such  undertakings  as  for  ensuring  greater  uniformity  in  the 
provisions  themsehes,"  enacts  "  that  this  act  shall  apply  to  every  undertaking 
authorized  by  any  act  which  shall  hereafter  be  passed,  and  which  shall  authorize  the 
purchase  or  [281]  taking  of  lands  for  such  undertaking,  and  this  act  shall  be  incorpo- 
rated with  such  act ;  and  all  the  clauses  and  provisions  of  this  act,  save  so  far  as  they 
shall  be  expressly  vai-ied  or  excepted  b\-  anv  such  act,  shall  apply  to  the  undertaking 
authorized  thereb3',  so  far  as  the  same  shall  be  applicable  to  such  undertaking,  and 
shall,  as  well  as  the  clauses  and  provisions  of  e\-ery  other  act  which  shall  be  incorporated 
with  such  act,  foi'm  part  of  such  act,  and  be  construed  together  therewith  as  forming 
one  act."  The  68th  section  enacts,  that,  "if  any  party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lands,  or  of  any  interest  therein,  which  shall  have  been 
taken  for  or  injuriously  affected  by  the  execution  of  the  works,  and  for  which  the 
promoters  of  the  undertaking  shall  not  have  made  satisfaction  under  the  provisions 
of  this  or  the  special  act,  or  any  act  incorporated  therewith,  and  if  the  compensation 
claimed  in  such  case  shall  exceed  the  sum  of  501.,  such  party  may  have  the  same  settled 
either  by  arbiti-ation  or  by  the  verdict  of  a  jury,  as  he  shall  think  tit ;  and,  if  such 
party  desire  to  have  the  .same  settled  by  arbitration,  it  shall  be  lawful  for  him  to  give 
notice  in  writing  to  the  promoters  of  the  undertaking  of  such  his  de.sire,  stating  in 
such  notice  the  nature  of  the  interest  in  such  lands  in  respect  of  which  he  claims  com- 
pensation, and  the  amount  of  the  compensation  so  claimed  therein  :  and,  unless  the 
promoters  of  the  undertaking  be  willing  to  pay  the  amount  of  compensation  so  claimed, 
and  shall  enter  into  a  written  agreement  for  that  purpose  within  twenty-one  days 
after  the  receipt  of  any  such  notice  from  any  party  so  entitled,  the  same  shall  be 
settled  by  arbitration  in  the  manner  herein  provided  ;  or,  if  the  pai'ty  so  entitled  as 
aforesaid  desire  to  have  such  (luestion  of  compensation  settled  by  a  jury,  it  shall  be 
lawful  for  him  to  give  notice  in  writing  of  such  his  desire  to  the  promoters  of  [282] 
the  undertaking,  stilting  such  particulars  as  aforesaid,  and  unless  the  promoters  of 
the  undertaking  be  willing  to  pay  the  amount  of  compensation  so  claimed,  and  enter 
into  a  written  agreement  for  that  purpose,  they  shall,  within  twenty-one  days  after 
the  receipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to  summon  a  jury  for 
settling  the  .same  in  manner  herein  provided,  and  in  default  thereof  they  shall  be 
liable  to  pay  to  the  party  so  entitled  as  aforesaid  the  amount  of  compensation  so 
claimed,  and  the  same  may  be  recovered  liy  him,  with  costs,  by  action  in  any  of  the 
superior  courts."  This  provision  applies  exclusively  to  undertakings  which  without 
the  aid  of  the  statute  could  not  be  carried  on.  The  undertaking  in  question  does  not 
come  within  that  description.  The  Westminster  Palace  Hotel  Company's  Act,  1858, 
passed  at  a  time  when  the  property  in  the  hands  of  the  Westminster  Improvement 
commissioners  was  in  a  state  of  considerable  embarra.ssmcnt.  The  title  of  the  act  is, 
"An  act  for  confirming  and  giving  effect  to  an  agreement  for  a  lease  by  the  West 
minster  Improvement  Commissioners  of  land  in  Victoria  Street  and  Tothill  Street,  in 
the  city  of  Westminster,  to  the  ^^'estminster  Palace  Hotel  Company,  Limited,"  ifcc.  The 
preamble  recites  that  the  Westminster  Improvement  Commissioners,  under  the  powers 
and  provisions  of  the  Westminster  Improvement  Acts  of  1845,  1847,  1850,  1853, 
and  1855,  or  some  of  them,  had  entered  into  an  agreement  with  the  Westminster 
Palace  Hotel  Company,  Limited,  for  the  granting  by  the  commissioners  and 
the  accepting  by  the  company  a  lease  for  ninety-nine  years,  at  a  yearly  rent  of 
10501.,  of  a  piece  of  land  in  Victoria  Street  and  Tothill  Street,  in  the  city  of  West- 
minster, part  of  the  estate  of  the  commissioners,  in  order  to  the  building  thereon 
by  the  company  of  an  hotel  and  offices,  and  of  an  adjoining  piece  of  land  ; 
[283]  that  the  land  comprised  in  the  agreement  was  affected  by  certain  mortgages, 
bonds,  and  judgments  ;  that  proceedings  were  pending  in  equity  against  the  commis- 
sioners, the  decrees  or  orders  in  which  did  or  might  affect  the  land  comprised  in  the 
agreement;  that  there  were  not  when  the  recited  agreement  was  entered  into  any 
mortgages,  judgments,  suits,  decrees,  or  ordei-s  which  affected  the  lands  comprised  in 
the  agreement  other  than  those  specified  in  the  schedules  to  the  act,  but  those  incum- 
brances, and  the  bonds  or  claims  made  in  respect  thereof,  prevented  the  company 
from  acquiring  a  good  and  marketable  title  to  the  land  by  such  a  lease  as  the  commis- 
sioners had  so  agreed  to  grant;  that  the  land  comprised  in  the  agreement  was  at 
present  void  land  producing  no  income  whatever  to  the  commissioners  :  that  the  com- 
missioners were  indebted  to  the  extent  of  insolvency  to  the  mortgagees,  judgment- 
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creditors,  bond-holders,  and  others,  who  were  together  creditors  to  the  commissioners 
for  ;i  large  aggregate  amount  ;  that  the  company  and  the  commissioners  were  desirous, 
and  it  would  be  greatly  to  the  benefit  of  the  creditors  of  the  commissioners,  that  the 
recited  agreement  should  l)e  coofirmed,  subject  to  the  provisions  of  this  act,  and 
should  be  carried  into  effect  by  a  lease  which  would  be  unimpeachable  by  the  creditors 
of  the  commissioners  ;  and  that  the  objects  of  the  act  could  not  be  attained  without 
the  authority  of  parliament.  The  2nd  section  confirms  the  recited  agreement  and 
impowers  the  commissioners  to  grant  the  lease.  The  3rd  section  enacts  that  "  the 
rent  reserved  by  the  lease  so  granted  by  the  commissioners  and  accepted  by  the  com- 
pan\'  should  be  incident  to  the  reversion  immediately  expectant  and  to  take  effect  on 
the  determination  of  the  term  thereby  granted."  The  4th  section  enacts  that  "  the 
term  of  ninety-nine  years  created  by  the  lease  so  [284]  granted  by  the  commissioners 
and  accepted  by  the  company  sliould  take  effect  as  the  first  term  and  interest  in  the 
land  and  hereditaments  comprised  therein,  and  the  company  and  their  assigns  might 
and  shoidd  hold  and  enjoy  the  same  for  that  terra  subject  to  the  rent,  covenants,  and 
provisos  respectively  resei'ved  and  contained  in  and  by  the  lease,  but  freed  and  dis- 
charged by  that  act  from  all  mortgages,  judgments,  suits,  decrees,  orders,  incum- 
brances, liabilities,  claims,  and  demands  whatsoever  affecting  the  same  land  and  here- 
ditaments, or  any  part  thereof,  or  any  estate,  term,  or  intei-est  therein,  or  affecting 
the  commissioners  or  their  assigns  in  respect  of  the  same."  And  the  5th  section  pro- 
vides, that,  subject  to  the  lease,  those  mortgages,  judgments,  Szc,  were  to  be  as  valid 
as  if  the  act  had  not  passed.  In  effect  the  act  is  like  an  ordinary  estate  bill.  Its 
object  was  to  enable  the  company  to  acquire  a  good  and  indefeasible  title  to  the  land. 
There  is  nothing  in  it  which  anthoi'izes  the  company  to  obstruct  lights  or  otherwise 
injuriously  to  affect  the  premises  of  adjoining  owuei's.  [Byles,  J.  Do  the  West- 
minster Improvement  Acts  incorporate  the  Lands  Clauses  Consolidation  Act,  18451] 
The  first  of  those  acts,  8  &  9  Vict.  c.  clxxviii.,  s.  1,  does.  The  act  now  under  con- 
sideration does  not  incorporate  the  Lands  Clauses  Consolidation  Act,  1845,  nor  does 
it  enable  the  company  to  take  any  land.  The  8th  clause  of  the  agreement  (which  is 
set  out  in  the  first  schedule  to  the  act)  provides  that  "the  ground-rent  of  10501.  is 
not  to  be  abated  by  reason  of  any  compensation  to  be  paid  to  the  owners  of  land  in 
Tothill  Street  under  the  08th  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
by  reason  of  their  lands  Ijcing  iiijuriously  affected  liy  the  erection  of  the  said  building." 
But,  at  the  time  that  agreement  was  prepared,  it  was  contemplated  that  the  company 
W(ndd  ask  certain  powers  whicli  the  [285]  lcgisl;iture  did  not  think  fit  to  grant  them. 
There  is  no  power  conferred  upon  the  company  by  this  act  to  depri\'e  any  individual 
of  any  legal  right :  nor  is  there  any  clause  in  any  of  the  Westminster  Improvement 
Acts  to  enable  the  commissioners  to  authorize  their  lessees  to  do  any  act  which  would 
otherwise  Ije  illegal.  One  of  the  points  intended  to  be  urged  on  the  othei'  side  is, 
that  the  Lands  Clauses  Consolidation  Act,  1845,  whether  incorporated  or  not,  applies 
to  this  act,  and  to  the  undertaking  authorized  thereby.  But  this  act  authorizes  no 
undertaking,  and  thei'eforo  does  not  come  within  tiie  interpretation  clause  (s.  2)  of 
the  8  &  9  Vict.  c.  18.  [iiylcs,  J.  You  would  say  that  "incorporated  therewith"  is 
.synonymous  with  "inserted  therein."]     Precisely  so. 

tiritfits,  contra  (i;).     The  general  act  is  without  any  [286]  direct  jiion  ision  thei'cin 


(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff"  wei-e  as  follows: — 

"  \.  That  the  Lands  Clauses  Consolidation  Act,  1815  (8  &  9  Vict,  c  18),  is 
incorporated  with  the  \Vestniinster  Palace  Hotel  Coni[)any's  Act,  1858  (21  &  22 
\'ict.  c.  3) : 

"2.  That  the  Lands  Clauses  Con.solidat  ion  Act,  1845,  whethci'  incurporalcd  (u- 
not,  a|)plies  to  the  Westminster  Palace  Hotel  Company's  Act,  1858,  and  the  under- 
taking thereby  authorized  : 

"  .'i.  That  the  Westminster  Palace  Hotel  Company's  Act,  1858,  authorized  an 
undertaking,  anil  the  taking  of  land  for  the  purpose  of  such  undertaking,  within  the 
meaning  of  the  Lands  Clauses  Consolidation  Act,  1845  : 

"4.  That  the  Lands  Clauses  Consolidation  Act,  1845,  a])plies  l(.)  eveiy  undeilaking 
authorized  by  any  act  thereafter  [)assed,  and  which  shall  authorize  the  purchase  or 
taking  of  lands  for  such  undertaking,  and  shall  be  incorporated  with  such  last- 
mentioned  act ;  and  the  Westminster  I'alace  Hotel  Company's  act,  1858,  authorized 
the  defendants  to  accei)t  and  take  a  cerUiin  lease  of  lands  as  therein  mentioned  for 
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to  that  efl'ect  incorporated  in  every  special  act  authorizing  works  by  a  public  com- 
pany. The  language  of  the  1st  section  is  very  strong  ;  and  the  provision  was  expressly 
inserted  for  the  purpose  of  avoiding  the  necessity  for  repeating  all  these  provisions  in 
the  special  acts.  [Keating,  J.  If  the  provisions  were  only  meant  to  be  applicable  if 
inserted  in  the  special  act,  one  can  hardly  see  the  use  of  the  words  at  all.]  The 
language  of  the  three  acts  of  ItS-tS,  cc.  16,  18,  and  "20,  is  substantially  the  same. 
Unless  there  are  words  in  the  special  act  to  prevent  its  application,  the  Lands  Clauses 
Consolidation  Act  is  to  apply.  This  company  is  clearly  incorporated  for  the  purposes 
of  an  undertaking  within  the  meaning  of  the  intei'pretation  clause  of  the  iS  iV  t)  Vict. 
c.  18.  The  act  authorizes  the  taking  of  land  by  the  company  for  the  purpose  of  the 
undertaking.  The  Lands  Clauses  Consolidation  Act  is,  at  all  events,  inferentially 
incorporated.  The  lease  is  to  be  granted  by  the  commissioners  acting  under  their 
acts  of  parliament,  which  expressly  incorporate  the  provisions  of  the  Lands  Clauses 
Consolidation  Act ;  and  the  G8th  section  of  that  act  is  referred  to  in  the  agreement 
itself.  [Erie,  C.  J.  I  should  have  thought  that  these  provisions  of  the  Lauds  Clauses 
Consolidation  Act  only  applied  to  something  which  the  act  authorized  the  company 
to  do, — for  instance,  to  divert  a  street,  or  raise  the  level  of  a  water-course,  or  the  like. 
This  act  does  not  exempt  the  company  from  any  rule  of  law  as  to  their  building. 
Its  object  is  to  validate  their  title  to  the  site  of  the  premises  :  but  it  does  not  authorize 
them  to  do  anything  thei'eon  w'hich  any  other  person  could  not  do.  I  always  thought 
a  party  could  not  have  compensation  inider  these  clauses,  [287]  where  a  common-law 
remedy  existed.  If  you  have  a  remedy  at  common  law  for  a  grievance,  you  need  not 
resort  to  the  act  of  parliament.]  What  the  plaiutiti'  complains  of  is,  the  obstruction 
of  his  lights  by  the  building  which  the  company  are  authorized  to  erect.  He  puts 
his  claim  both  ways.  In  his  first  count  he  sues  at  common  law,  and  is  met  by  a  plea 
setting  up  the  act  of  parliament :  and  his  claim  under  the  statutory  provision  is  met 
by  an  argument  that  the  act  has  no  application. 

Bovill,  Q.  C,  in  reply.  The  68th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  can  have  no  application  here.  That  act  was  intended  to  apply  to  undertakings 
of  a  public  nature,  and  not  to  a  private  speculation  like  this.  Theie  is  not  a  single 
clause  in  the  Westminster  Palace  Hotel  Company's  Act  which  authorizes  anything 
that  the  law  does  not  already  authorize.  [Keating,  J.  All  that  the  act  does  is, 
merely  to  give  the  lease  priority.  Erie,  C.  J.  It  postpones  the  right  of  the  mort- 
gages and  other  incumbrancers  during  the  continuance  of  the  lease.] 

Cur.  adv.  vult. 
JErle,  J.,  now  delivered  the  judgment  of  the  court : — 

The  declaration  in  this  case  complained  in  the  first  count  of  an  injury  to  the 
plaintifl"s  house  by  the  erection  of  certain  buildings  by  the  defendants,  which 
darkened  the  windows  of  his  house.  The  second  count,  alleging  the  execution  of 
certain  works  by  the  defendants  under  the  powers  of  the  A\'estminster  Palace  Act, 
1858,  and  that  the  premises  of  the  plaintitt'  had  been  injuriously  afi'eeted  thereby,  set 
forth  proceedings  by  the  plaintitt  under  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act,  18-45,  8  &  y  Vict.  c.  18,  to  [288]  compel  the  defendants  to  make  com- 
pensation ;  and  then  claimed  the  sum  of  2001.,  as  mentioned  in  his  notice,  by  reason 
of  the  neglect  of  the  defendants  to  summon  a  jury  within  the  time  prescribed  by 
the  act. 

The  defendants  pleaded  to  the  first  count,  and  demurred  to  the  second. 

The  Westminster  Palace  Hotel  Company's  Act,  although  referi'ed  to  generally  in 
the  declaration  as  if  a  public  act,  provides  express!}'  by  its  15th  section  that  it  shall 
not  be  a  public  act :  but  we  understand  both  parties  to  be  desirous  that  the  opinion 
of  the  court  should  be  given  upon  the  question  between  them  as  if  any  amendments 
necessary  in  that  i-espect  had  been  made  in  the  declaration  :  and  that  the  question  is, 
whether  the  Hotel  Company's  act  incorporates  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  or  .so  much  of  them  as  to  make  the  alleged  injury  to  the 
plaintiff  the  subject  of  compensation  to  be  ascertained  under  the  68th  section  of  that 
statute,  or  whether  such  inquiry  still  remains  the  subject  of  an  action  at  common  law, 

the  purpo.ses  of  and  to  carry  out  the  undertaking  therein  mentioned,  and  being  passed 
subsequently,  the  first-mentioned  act  applies,  and  by  its  terms  shall  lie  aud  is  incor- 
porated with  the  last-mentioned  act.'' 
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in  which  the  plaintiff  might  recover  the  amount  of  any  damage  he  may  actually  have 
sustained. 

We  are  of  opinion  that  the  Westminster  Palace  Hotel  Company's  Act  docs  not 
incorporate  any  of  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845.  By 
its  express  provisions  the  compan^^'s  act  is  not  a  public  act.  Its  object  is  merely  to 
give  the  lease  granted  by  the  Westminstei'  Improvement  Commissioners  to  the  com- 
panv  a  pi-ioi-ity  over  certain  charges  and  incumbrances  to  which  it  might  otherwise 
have  been  postponed  ;  and  the  preamble  recites  that  its  doing  so  will  enure  greatly  to 
the  benefit  of  the  creditors  of  the  commissioners.  It  appears  to  us  in  all  its  provisions 
to  be  rather  in  the  nature  of  a  private  estate  bill  than  of  an  act  intended  to  incor- 
porate the  [289]  pjovisions  of  a  statute  applicable  only  to  the  acquisition  of  lands  for 
undertakings  of  a  private  nature. 

We  think,  therefore,  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 

TowNLEY  V.  Jones.     May  3rd,  1860. 

[S.  C.  29  L.  J.  C.  P.  299  ;  6  Jur.  N.  S.  1159.] 

The  plaintitl's  attorney  having  without  reasonable  excuse  neglected  to  instruct  counsel 
or  to  appear  at  the  assizes  when  the  cause  was  called  on,  in  consequence  of  which  the 
plaintiff  was  nonsuited, — the  coui't  granted  a  new  trial  only  upon  the  terms  of  the 
attorney  paying  the  costs  of  the  day  out  of  his  own  pocket. 

This  was  an  action  for  alleged  negligence  on  the  part  of  the  defendant,  in  not 
providing  proper  machinery  at  the  shaft  of  a  mine,  whereby  the  plaintifl'  sustained  an 
injury.  The  cause  of  action  accrued  on  the  10th  of  December,  1857  :  but  the  writ  was 
not  issued  until  the  24th  of  June,  1859.  Notice  of  trial  was  given  on  the  6th  of 
February,  1860,  for  the  York  Assizes, — being  a  month  before  the  commission  day. 
The  cause  stood  No.  8  on  the  list,  and  was  called  on  at  about  10  o'clock  in  the  morning 
of  the  second  day  of  the  assizes.  The  ]jlaiiitiff's  .dtoiney  not  being  in  attendance,  and 
no  counsel  being  instructed  by  him,  but  the  defendant's  attorney  being  there  with  his 
counsel,  the  |ilaintiff  was  nonsuited.  The  plaintiff's  attorney  did  not  arrive  at  York 
until  6  o'clock  in  the  evening. 

T.  Jones,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  trial  on 
payment  of  the  costs  of  the  day. 

Cross  now  shewed  cause.  lie  submitted  that  the  atiidavit  in  support  of  the  motion 
disclosed  no  sufKcient  or  .satisfactory  reason  foi-  the  absence  of  the  plaintiff's  attorney 
when  the  cause  was  called  on. 

T.  Jones  was  heard  in  suppoit  of  the  rule. 

[290]  KiiLK,  C.  J.  The  plaintiff's  attorney  had  ample  time  to  pici)are  his  briefs 
and  instruct  coinisel ;  and  he  had  no  right  to  speculate  on  the  time  the  cause  would 
be  called  on.  If,  howevei',  he  will  undertake  within  a  fortnight  to  pay  the  costs 
of  the  day  (»ut  of  his  own  pocket,  the  rule  may  be  absolute;  otherwise,  it  will  be 
discharged. 

The  rest  of  the  court  concurring. 

Rule  accordingly. 

JniiN   j'j.Ms,  .Ippcllanl;  Ja.sun   WooDititiDci';,  liesjimdvnt.     April  2;)i(l,  1860. 

[S.  C.  29  L.  J.  M.  C.  18;)  ;  6  Jur.  N.  S.  1017  ;  8  W.  K.  4;i7.] 

The  24th  section  of  the  general  highway  act,  5  ite  6  W.  4,  c.  50,  enacts,  "that  the 
surveyor  of  every  parish  shall,  with  the  consent  of  the  inhabitants  in  vestry  assembled, 
secure  horsocauscways  and  fnot-cau-seways  by  posta,  lilocks,  or  stomas  ti.veil  in  the 
ground,  or  l)y  banks  of  earth  cast  up,  or  otherwise,  from  being  pa.ssed  over  and 
spoiled  by  waggons,  wains,  eaits,  or  carriages,  at  the  cost  of  the  parish:" — Held, 
that  this  section  contemplated  the  erection  of  posts,  iVc.  ag.iiust  footways,  causew.iys, 
and  bridleways  by  the  side  of  carriage-ways,  for  the  purpose  of  [)roteeling  them 
against  injury  or  damage  by  waggons,  &c.,  but  did  not  contemplate  the  erection  of 
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posts,  &c.  at  the  extremities  of  such  ways,  for  the  purpose  of  protecting  the  causeways, 
bridle-ways,  and  footways  from  trespassers. 

This  was  a  case  stated  for  the  opinion  of  the  court  at  the  instance  of  the  informant, 
pursuant  to  the  provisions  of  the  20  &  21  Vict.  c.  43. 

At  a  petty  session  of  the  peace  holden  in  and  for  the  division  of  Gore,  in  the  county 
of  Middlesex,  on  Wednesday,  the  17th  of  August,  1859,  before  two  justices  acting  in 
and  for  the  said  county  and  the  division  aforesaid,  Jason  Woodljridge  was  charged  in 
and  by  a  certain  iTiformation,  "  For  that,  on  the  29th  of  July  la.st,  at  Pinner,  in  the 
said  county,  he,  being  then  and  theie  the  surveyor  of  the  highwa3's  of  Pinner  aforesaid, 
did  then  and  there  wilfully  neglect  his  duty  as  [291]  such  surveyor,  by  not  putting 
up  posts  on  a  certain  bridleway  and  footway  leading  from  Pinner  to  Eastcott,  to  .secure 
the  same  from  being  passed  ovci-  and  spoiled  by  waggons,  wains,  carts,  or  carriages,  the 
same  being  a  public  bridleway  and  footway  only,  contrary  to  the  form  of  the  statute 
5  &  6  W.  4,  c.  50,  whereby  he  had  rendered  himself  liable  to  a  penalty  of  not  exceeding 
51."  And  the  said  parties  respectively  being  then  present,  the  said  information  was 
duly  heard  by  the  justices :  and  upon  such  hearing  they  adjudged  that  the  said 
information  should  be  dismissed  with  costs. 

The  informant  having  pursuant  to  the  statute  given  the  justices  notice,  and  required 
them  to  state  and  sign  a  case  setting  forth  the  facts  and  grounds  of  their  determination 
upon  the  hearing  of  the  said  information,  in  order  that  he  might  take  the  opinion  of 
this  court  thereon,  the  said  justices,  pursuant  to  such  notice  and  the  provisions  of  the 
statute,  stated  and  signed  the  following  case  : — 

At  the  hearing  of  the  said  information,  the  informant  cited  the  5th  section  (the 
interpretation  clause)  of  the  5  it  6  W.  4,  c.  50,  which  enacts  "  that  the  word  '  highway ' 
shall  be  understood  to  mean  all  roads,  bridges  (not  being  county  bridges),  carriage-ways, 
cart-ways,  horse-ways,  bridle- ways,  foot-ways,  cause-wa\'s,  church-ways,  and  pavements." 
And  also  the  24th  section,  whereby  it  is  enacted  "  that  the  survej^or  of  every  parish 
shall,  with  the  consent  of  the  inhabitants  in  vestry  assembled,  secure  horse-causeways 
and  foot^causeways  by  posts,  blocks,  or  stones  fixed  in  the  gi-ound,  or  by  banks  of  earth 
cast  up,  or  otherwise,  from  being  passed  over  and  spoiled  bj'  waggons,  wains,  carts,  or 
carriages,  at  the  cost  of  the  parish."  And  also  the  81st  section  of  the  same  act,  whereby 
it  is  further  enacted,  "  that,  if  any  gate  across  any  public  cartway  shall  be  less  than  ten 
feet  wide,  or  any  gate  across  any  [292]  public  horseway  shall  lie  less  than  five  feet  wide, 
clear  between  the  posts  thereof,  then  and  in  ever}'  such  case,  upon  notice  in  writing 
from  the  surveyor  to  the  person  to  whom  the  gate  shall  belong,  left  at  the  dwelling- 
house  of  such  person  or  his  steward  or  agent,  requiring  him  to  enlarge  the  same,  if 
such  person  should  neglect,  for  the  space  of  twenty-one  days  after  such  notice  shall 
have  been  left  as  aforesaid,  to  remove  or  enlarge  such  gate,  he  shall  forfeit  a  sum  not 
exceeding  10s.  for  every  day  he  shall  so  neglect  to  remove  or  enlarge  such  gate  as 
aforesaid." 

The  informant  also  put  in  an  extract  from  an  award  made  by  certain  commissioners 
appointed  in  pursuance  of  the  43  G.  3,  intituled  "An  act  for  dividing,  allotting,  and 
inclosing  the  ojjen  and  common  fields,  commons,  and  waste-grounds,  within  the  parish 
of  Harrow,  in  the  county  of  Middlesex,"  who  thereby  set  out  a  roadway  in  the  woi'ds 
following : — 

"  No.  65.     Koad  to  Eastcott. 

One  other  private  carriage  road  and  public  bridleway  and  footway,  of  the  breadth 
of  25  feet,  branching  out  of  the  last-described  road  No.  64,  and  extending  in  a  westward 
direction  over  the  north  side  of  Pinner  Marsh,  to  the  extent  thereof,  and  thence 
southward  and  again  westward  over  Down  field  to  a  bridleway  set  out  in  the  parish 
of  Ruislip." 

The  situation  of  this  private  carriage-way  and  public  bridleway  and  footway  is  in  the 
hamlet  of  Pinner,  in  the  parish  of  Harrow,  and  is  of  the  width  of  25  feet,  between  the 
boundary  hedges  of  the  land  ;  that  on  the  north  side  being  of  old  inclosures,  and  that 
on  the  south  side  of  land  inclosed  by  the  commissioners,  and  leads  from  a  b\'e-road  in 
the  hamlet  of  Pinner  to  a  bye-road  in  the  parish  of  Eastcott. 

Some  years  ago  a  small  quantity  of  gravel  was  laid  along  the  centre  of  it,  of  the 
width  of  six  or  seven  [293]  feet,  the  remainder  on  each  side  being  green  sward.  It 
is  used  as  a  cartway  by  the  farmers  going  to  and  returning  from  their  land  abutting 
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on  each  side.  It  mcet.s  ;iiid  is  joined  ;it  the  boundary  of  the  hamlet  of  Pinner  by  a 
public  bridleway  only,  set  out  by  commissioners  appointed  by  an  act  of  44  G.  3,  c.  45, 
intituled  "  An  Act  for  inclosing  lands  in  the  parish  of  Kuislip,  otherwise  Kiselip,  in  the 
county  of  Middlesex,"  in  the  words  following: — 

"  The  old  public  road  to  Uxbridge. 

"  Xo.  VI.     Public  bridleway. 

"  And  we  have  set  out  and  appointed  one  public  bridleway  of  the  breadth  of  twenty 
feet,  branching  out  of  the  lane  at  Field  End,  Eastcott,  between  the  allotment  to 
Mrs.  Catherine  Hatchett  and  Mr.  Daniel  Wilshen,  and  extending  in  a  south-eastward 
direction  to  the  boundary  of  the  hamlet  of  Pinner  and  Euislip." 

It  was  also  given  in  evidence  by  the  informant,  that,  for  the  last  forty  years,  posts 
had  been  placed  across  the  said  public  bridlo\v'ay  and  footway  at  the  end  of  the  said 
private  carriage-way,  and  at  the  boundary  of  Pinner  and  Kuislip  at  the  point  where  it 
meets  the  public  bridle-way  belonging  to  the  parish  of  Kuislip  ;  and  that  they  had  been 
put  up  from  time  to  time  at  the  cost  of  the  hamlet  of  Pinner  l)y  the  survej^or  for  the 
time  being,  and  so  maintained  until  about  two  years  ago;  since  which  time,  for  want 
iif  their  restoration,  the  private  carriage-way  and  public  bridle-way  and  footway  had 
been  used  as  a  public  highway  by  persons  travelling  over  them  in  carriages,  to  the 
detriment  of  the  public  l)i'idle-way  and  footwaj'. 

On  the  part  of  the  defendant,  it  was  admitted  that  posts  had  been  from  time  to 
lime  put  up  at  the  boundary  of  the  parish,  but  that  about  two  years  ago  the  then- 
existing  posts  were  forcibly  removed  ;  that  they  had  been  reinstated  six  several  times 
at  a  con-[294]  siderable  expense  (on  two  occasions  with  iron  posts),  and  as  often 
destroyed  ;  that  a  rewai'd  had  been  otlered  for  the  apprehension  of  the  oflfenders,  and 
every  other  step  taken  l)y  him  as  the  sur\'eyor  of  the  highways  of  Pinner  to  sustain 
the  said  road  as  a  private  carriage-road  and  public  bridleway  and  footway  ;  and  that 
men  had  been  apprehended  in  the  act  of  cutting  the  iron  posts  asunder  at  midnight, 
and,  on  being  taken  before  the  magistrates,  asserted  that  they  had  a  right  to  the 
free  use  of  the  road  in  question  for  the  whole  width  of  twenty-five  feet  as  a  public 
footway,  that  they  were  exercising  that  right,  and  that  the  magistrates  had  therefore 
no  jurisdiction. 

The  80th  section  of  the  5  &  G  W.  4,  c.  50,  enacts  "  that  the  said  surveyor  shall 
and  he  is  hereliy  re()uircd  to  make,  support,  and  maintain,  oi'  cause  to  be  made, 
supported,  and  maintained,  every  public  cartway  leading  to  any  niarl;et-town  twenty 
feet  wide  at  the  least,  and  every  public  horseway  eight  feet  wide  at  the  least,  and  to 
support  and  maintain  every  public  footway  by  the  side  of  any  carriage-way  or  c.irtway 
three  feet  wide  at  the  least,  if  the  ground  between  the  fences,  including  the  same,  will 
admit  thereof." 

The  justices  were  of  opinion— first,  that  the  24th  section  of  the  5  &  6  W.  4,  c.  50, 
contemplated  the  erection  of  posts,  Sit;,  against  footways,  causeways,  and  bridle-ways 
by  the  side  of  carriage-ways,  for  the  purpose  of  protecting  them  against  injury  or 
damage  by  waggons,  wains,  carts,  or  carriages,  and  does  not  contcmjjlate  the  erection  of 
posts,  itc.  at  the  extremities  of  such  ways,  for  the  purpose  of  protecting  the  causeway's, 
iiridlc-ways,  and  footways  from  trespassers, — secondly,  that  the  said  section  does  not 
intend  the  pi'otcction  l)y  posts  of  private  carriage  or  other  ways  against  trespas.sers 
from  adjoining  |iiiblic  ways, — thirdly,  that  the  commissioners  a(;ling  under  the  Harrow 
Inclosure  Act  [295]  lia\ing  set  out  a  certain  space  of  ground  of  the  width  of  twenty- 
five  feet  as  a  public  bridleway  and  footway,  as  well  as  a  private  carriage  road,  without 
describing  the  boundaries  of  each,  it  was  not  competent  to  the  surveyor  of  highways 
to  determine  such  respective  boundaries  by  erecting  posts  at  the  extremities  of  such 
ways, — fourthly,  that,  the  pul)lic  claiming  bona  fide  a  right  of  user  of  the  entire  way,  it 
was  a  (juestion  of  title,  and  consciiucntly  they,  the  justices,  had  no  jurisdiction. 

For  these  reasons  they  dismissed  the  complaint ;  whereupon  the  oi)inion  of  the 
court  of  Common  Pleas  is  required  as  to  whether  or  not  the  .said  justices  were  correct 
ill  point  of  law  in  their  <h'tci  iiiination  as  aforesaid,  or  as  to  what  should  be  done  in 
the  ])reinises. 

Karslake,  for  the  appellant.  By  the  interpretation  clause,  s.  5,  of  the  liencral 
Highway  Act,  5  .t  (!  W.  J,  c.  50,  it  is  jjrovidcd  that  Ihc  word  "highways"  shall  be 
understood  to  mean   "all   roads,   !>ridgcs  (not    licirig  county   liiidges),  carriago-wiiys, 
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cartways,  horseways,  bridle-ways,  footways,  causeways,  churchways,  and  pavements." 
The  clause  imposing  the  penalty  sought  to  be  enforced  by  this  information  is  the 
24th,  which  provide,  that,  "  if  any  surveyor  or  district  surveyor  or  assistant  sur\'eyor 
shall  neglect  his  dutj'  in  anything  required  of  him  by  this  act,  for  which  no  particular 
penalty  is  imposed,  he  shall  forfeit  for  everj'  such  offence  any  sum  not  exceeding  51." 
The  2-lth  section, — which  provides  for  the  erection  of  po.sts, — enacts,  "that  the  sur- 
veyor of  every  parish,  other  than  a  parish  the  whole  or  part  of  which  is  within  three 
miles  of  the  general  post-office  in  the  city  of  London,  shall,  with  the  consent  of  the 
inhabitants  of  an}'  parish  in  vestry  assembled,  or  by  the  direction  of  the  justices  at  a 
special  sessions  for  the  highways,  cause  (where  there  are  [296]  no  such  stones  or 
posts)  to  be  erected  or  fixed  in  the  most  convenient  place  where  two  or  more  ways 
meet  a  stone  or  post,  with  inscriptions  thereon  in  large  legible  letters,  not  less  than 
one  inch  in  height  and  of  a  proper  and  proportionate  breadth,  containing  the  name  of 
the  next  mai'ket-town,  village,  or  other  place  to  which  the  said  highways  respectively 
lead,  as  well  as  stones  or  posts  to  mark  the  boundaries  of  the  highwaj',  containing  the 
name  of  the  parish  whei'ein  situate  ;  and  that  the  surveyor  of  every  parish  shall,  at 
the  several  approaches  or  entrances  to  such  parts  of  any  highways  as  are  subject  to 
deep  or  dangerous  floods,  cause  to  be  erected  graduated  stones  or  posts,  as  he  shall 
judge  to  be  necessary,  for  the  guiding  of  the  travellers  in  the  best  and  safest  track 
through  the  floods ;  and  also  to  secure  horse-causeways  and  foot-causeways  by  posts, 
blocks,  or  stones  fixed  in  the  ground,  or  by  banks  of  earth  cast  up,  or  otherwise,  from 
being  passed  o\'er  and  spoiled  by  waggons,  wains,  carts,  or  carriages ;  and  the  said 
surveyor  shall  be  reimbursed,  out  of  the  moneys  which  shall  be  received  by  him 
pursuant  to  the  directions  of  this  act,  the  expenses  of  providing  and  erecting  and  of 
keeping  in  repair  such  stones,  posts,  or  blocks  already  erected  or  fixed,  or  which  may 
hereafter  be  erected  or  fixed."  The  80th  section  enacts  "  that  the  said  surveyor  shall 
and  he  is  hereby  required  to  make,  support,  and  maintain,  or  cause  to  be  made,  sup- 
ported, and  maintained,  every  public  cartway  leading  to  any  market-town  twenty  feet 
wide  at  the  least,  and  every  public  horseway  eight  feet  wide  at  the  least,  and  to 
support  and  maintain  every  public  footway  by  the  side  of  any  carriage-way  or  cart- 
way three  feet  wide  at  the  least,  if  the  ground  between  the  fences  including  the  same 
will  admit  thereof  :  provided,  nevertheless,  that  nothing  herein  contained  shall  require 
any  survej'or  to  make  or  form  any  public  [297]  footway  without  the  consent  of  the 
inhabitants  in  vestry  assembled."  The  81st  section  enacts,  "that,  if  anj'  gate  across 
any  public  cartway  shall  be  less  than  ten  feet  wide,  oi'  any  gate  across  any  public 
horseway  shall  be  less  than  five  feet  wide,  clear,  between  the  posts  thereof,  then  and 
in  every  such  case,  upon  notice  in  writing  from  the  survej'or  to  the  person  to  whom 
such  gate  shall  belong,  left  at  the  dwelling-house  of  such  person  or  his  steward  or 
agent,  requiring  him  to  enlarge  the  same,  if  such  person  shall  neglect  for  the  space 
of  twenty-one  days  after  such  notice  shall  have  been  left  as  aforesaid  to  remove  or 
enlarge  such  gate,  he  shall  forfeit  a  sum  not  exceeding  10s.  for  every  day  he  shall  so 
neglect  to  remove  or  to  enlarge  such  gate  as  aforesaid. '  The  magistrates  held  that, 
as  the  causeway  in  question  was  not  by  the  side  of  the  carriage-waj',  it  was  not  within 
the  act  They  were  probably  induced  to  arrive  at  this  conclusion  by  the  fact  of  s.  80 
speaking  of  a  footway  by  the  side  of  a  carriage-way,  where  the  legislature  so  intended. 
[Willes,  J.  The  72nd  section  seems  to  be  more  to  the  purpose.  It  enacts  that,  "if 
any  person  shall  wilfully  ride  upon  an}'  footpath  or  causeway  by  the  side  of  any  road, 
made  or  set  apart  for  the  use  or  accommodation  of  foot-passengers,  &c.,"  he  shall  for 
every  such  offence  forfeit  and  pay  any  sum  not  exceeding  iOs.  over  and  above  the 
damages  occasioned  thereby.]     A  horse-causeway  may  be  a  highway  within  the  act. 

J.  A.  Russell,  contrii,  was  not  called  upon. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  magistrates  in  this  case  was 
right.  The  24th  section  of  the  5  &  6  W.  4,  c.  50,  upon  which  the  first  point  arises, 
applies  to  the  case  of  a  horse  or  foot  causeway  running  parallel  to  or  by  the  side  of  a 
public  carriage-way  ;  in  which  case  the  surveyor  is  required  to  [298]  cause  such  horse 
or  foot  causeway  to  be  separated  by  posts  or  stones  or  banks  of  earth  from  the 
carriage-way,  in  order  to  prevent  its  being  trespassed  upon  by  waggons,  wains,  carts, 
or  carriages  ;  and  to  mark  out  what  is  so  set  apart  for  equestrians  and  foot-passengers, 
so  that  persons  using  the  way  with  wheeled  carriages  may  not  find  it  convenient  to 
deviate  from  the  way  allotted  to  them.  1  think  the  legislature  ne\'er  intended  to  cast 
upon  the  surveyor  the  duty  to  fortify  the  mouth  or  entrance  of  every  horse  or  foot- 
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c.iuscw;iy  with  posts  or  other  things  so  as  to  render  it  inipossi1)le  for  wheeled  ftirtiages 
to  trespass  thereon.  They  were  already  suHiciently  protected  by  the  ordinary  pro- 
visions of  the  law.  It  i.s  ditficult  to  see  how  the  surveyor  is  to  perform  the  duty 
supposed  to  1)0  cast  upon  him.  The  Pinner  people  seem  to  be  determined  to  assert 
their  rifjht  to  have  a  carriage-way  where  there  is  onlj'  a  foot  and  bridle-way.  I  do 
not  think  the  surveyor  is  bound  to  erect  fortilications  strong  enough  to  resist  the 
trespass,  or  to  call  for  the  aid  of  the  pos.se  comitatus  ;  but  that  the  only  duty  imposed 
upon  him  by  this  sectiou  is,  to  put  up  posts,  stones,  or  banks  of  earth,  to  mark  the 
foot  or  horse-way  where  it  runs  parallel  with  the  carriage-way. 

Williams,  J.  I  am  of  the  same  opinion.  The  owners  of  the  soil  may  erect  posts 
to  guard  the  entrance  of  the  foot  or  horse-way ;  but  the  surveyor  is  not  called  upon 
to  do  so.  I  entirely  agree  with  the  construction  which  my  Lord  has  put  upon  the 
24th  section  of  the  5  &  6  W.  4,  c.  50.  The  law  is  made  for  cases  which  arise  in  the 
usual  and  ordinary  state  of  things,  and  is  not  directed  against  trespas.ses  committed 
by  waggons  and  carriages  going  along  places  where  they  have  no  shadow  of  right 
to  go. 

Byles,  J.  I  do  not  say  that  the  words  of  the  24th  [299]  section  are  not  large 
enough  to  admit  of  the  construction  sought  to  be  put  upon  them  by  the  counsel  for 
the  appellant :  but  I  do  not  think  it  is  the  construction  which  the  legislature  intended. 
I  think  that  section  was  merely  intended  to  apply  to  horse  and  foot  causeways  running 
parallel  with  the  carriage-w-ay,  and  that  the  object  of  it  was  to  protect  persons  riding 
01'  walking  there  from  the  inconvenience  of  having  wheeled  carriages  driven  along  the 
same  line  of  causeway. 

Kk.\tlng,  J.,  concurred. 

Appeal  dismissed,  with  costs. 

riiiLLii'  Ai.FitKLi  Williams,  Appellant;  Richard  Wheeler,  Jieymidenf. 

April  2.5th,  1860. 

On  the  27th  of  April,  A.,  who  sold  flour  on  commi.ssion  for  the  defendant,  a  miller, 
verbally  contracted  to  sell  the  plaintifl'  150  sacks  at  29s.  per  sack,  no  time  being 
named  for  the  delivery.  The  defendant  repudiating  A.'s  authority,  on  the  ground 
that  his  instructions  to  him  limited  him  to  30s.  per  sack,  disputes  arose  between 
the  parties  ;  and  eventually,  on  the  8th  of  June,  the  defendant  agreed  to  deliver 
the  Hour,  which  he  accordingly  did,  and  sued  for  and  reco\ered  the  price.  The 
plaintilf  then  commenced  an  action  against  the  defendant  in  the  county-court  to 
recover  the  dilt'crcnce  between  the  contract-])rice  and  the  price  at  which  he  had 
been  obliged  to  purchase  other  flour,  on  the  defendant's  d(!fault.  The  judge  found 
that  the  tlour  had  not  been  delivered  within  a  reasonaljlc  time  ;  but  he  held  that 
either  the  plaintiff' must  be  considered  to  have  allowed  the  dofondant  an  extension 
of  time  for  the  performance  of  the  original  contract,  or  that  the  delivery  of  the 
Hour  had  relation  to  a  new  contract  taking  eflcct  from  the  time  when  the  defendant 
signified  his  intention  to  execute  the  order ;  and  that  the  defendant  was  entitled 
to  judgment : — Held,  that  the  decision  of  the  county-court  judge  was  correct. — The 
case  of  Leroux  v.  Brown,  12  C.  B.  801,  observed  upon. 

This  was  an  action  brought  by  the  appellant  in  the  county-court  of  Monmouthshire 
holdcn  at  Tredegar,  to  recover  the  sum  of  501.  as  special  damage  sustained  by  him  by 
reason  of  the  defendant's  not  having  pei'formcd  the  contract  heiein  mentioned. 

The  i)lain(ifi' carries  on  the  business  of  a  retailer  of  [300]  Hour  and  genci'al  sliop- 
keeper  at  ISeaufort  Iron  Works  and  Abertillcry,  in  the  county  of  Monmouth.  The 
defendant  is  a  miller  and  wholesale  Hour-mei'chaTit,  .and  carries  on  his  business  at  Lug 
Hridgc  Mills,  near  Hereford.  On  the  27th  of  April,  lS5!t,  one  .lolin  .loiics,  who  wivs 
cm])loyi!d  l)y  the  defendant  to  sell  Hour  for  him  on  commission,  solicited  an  oi'dor 
from  tlic  |)laintiH',  and  the  plaintiff  verbally  agrec^d  with  him  to  purciiase  150  sacks  of 
the  defendant's  Hour,  at  2'Js.  per  sack.  The  defendant  was  in  the  habit  of  telling  his 
agent  Jones  from  time  to  time  the  price  at  which  he  was  to  sell ;  and,  on  the  2l8t  of 
April,  he  desired  Jones  not  to  sell  any  more  flour  under  .'iOs.  per  .sack.  Jones,  how- 
ever, having  had  no  previous  dealings  with  the  plaintilf,  thought  it  beet  to  abate  Is. 
per  sack  in  the  price,  in  order  to  sccine  a  new  ciistomci'.  At  the  time  of  making  the 
contract,  the  jihiiiitiH'  mentioned  to  Jones  that  his  terms  wore  cash  with  two  months' 
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discount.     Immediately  after  the  sale,  the  price  of  flour  rapidly  advanced,  and  soon 
reached  the  price  of  40s.  per  sack. 

On  the  6th  of  May,  the  plaintifl'  wrote  to  the  defendant  desiring  him  to  send 
50  sacks  of  the  flour  to  Ebbwvale  Station,  and  100  to  Abertiller^',  as  soon  as  possible, 
as  he  wanted  it  badly.  But  the  defendant,  instead  of  sending  the  flour,  sent  one 
Peake,  another  of  his  agents,  to  the  plaintiff'  on  the  7th  of  May  to  tell  him  (and  who 
told  him  accordingly)  that  the  defendant  would  not  deliver  the  flour,  as  it  had  been 
sold  by  Jones  contrary  to  his  the  defendant's  orders.  The  following  correspondence 
then  took  place  between  the  plaintiff'  and  his  attorney  (Mr.  C.  Lloyd)  on  the  one  .side, 
and  the  defendant  on  the  other  : — 

"Mr.  Wheeler.  "Beaufort  Iron  Works,  May  9th,  1S59. 

"Sir, — Mr.  Peake  called  here  last  Saturday,  and  [301]  told  me  that  you  were  not 
going  to  send  the  1.50  sacks  Ijest  seconds  ordered  through  Mr.  Jones.  I  now  beg  to 
say  that,  if  the  flour  is  not  delivered  by  the  end  of  this  week,  I  shall  buy  elsewhere, 
and  sue  you  for  the  difference. — Awaiting  your  reply,  &c.,  "P.  A.  Williams." 

The  defendant  replied  as  follows, — 

"Lug  Bridge  Mills,  10th  May,  1859. 

"  Sir, — In  reply,  should  have  supposed  the  explanation  given  you  by  Mr.  Peake 
sufficient  to  have  convinced  you  that  Jones  was  acting  on  his  own  account  and 
responsibility  ;  for,  on  April  25th,  I  wrote  him  positive  instructions,  and  as  he  did  not 
attend  to  them  or  written  orders  by  letter  of  April  21st,  anything  he  did  after  said 
dates  I  repudiate,  and  am  in  no  way  answerable  for  what  he  may  have  done.  I  would 
be  the  last  man  on  earth  to  try  and  be  off'  a  bargain  if  carried  out  in  accordance  with 
my  instructions.  What  would  you  think  of  one  of  your  young  men,  if  you  gave  him 
positive  orders  to  sell  tea  at  4s.  per  pound,  and  he  sold  it  in  your  absence  at  3s.  ?  I 
think  you  would  have  a  very  bad  opinion  of  the  seller,  and  not  very  first  rate  of  the 
purchaser.  You  had,  therefore,  better  see  Jones.  If  he  sold  you  flour,  he  probably 
will  carry  out  his  sale,  and  not  look  to  me.  "  R.  Wheeler." 

The  plaintiff" again  wiote  as  follows, — 

"Beaufort  Iron  Works,  11th  May,  1859. 

"  Sir, — Yours  of  yesterday  just  to  hand.  Contents  being  anything  but  satisfactory, 
I  have  only  to  repeat  what  I  stated  in  my  letter  of  the  9th  instant,  and  beg  to  refer 
you  to  same.  "P.  A.  Williams." 

Then  there  ensued  a  correspondence  between  Mr.  [302]  Lloyd  as  attorney  for  the 
plaintiff',  and  the  defendant.     It  was  as  follows, — 

"Abergavenny,  24th  May,  1859. 

"  Sir, — I  am  instructed  by  Mr.  P.  A.  Williams,  of  Beaufort,  to  apply  for  751. 
damages  claimed  by  him  for  j-our  non-fulfilment  of  contract  in  sending  him  the  150 
sacks  of  flour  bought  of  you  in  April  last  through  your  agent  Mr.  Jones.  I  am  in  full 
possession  of  the  circumstances  connected  with  the  contract,  and  am  of  opinion  that 
you  have  behaved  badly  towards  Mr.  Williams,  to  say  the  least.  Mi-.  Williams  is 
willing  to  take  the  flour  now :  but  you  must  signify  your  intention  of  sending  it,  by 
return  of  post,  or  remit  me  the  above  sum,  with  6s.  8d.  the  costs  of  this  letter,  within 
thi'ee  daj's  from  the  date  hereof,  or  I  shall  issue  a  writ  against  you.  This  letter  is 
without  prejudice  to  further  proceedings.  "J.  Savce,  for  0.  Lloyd." 

To  this  the  defendant  replied  as  follows, — 

"Lug  Bridge  Mills,  27th  May,  1859. 

"  Sir, — In  reply  to  your  letter  of  the  24th  instant,  I  should  have  supposed  that  any 
fair  or  honest  man  would  have  been  satisfied  with  the  explanation  I  gave  j-our  client. 
Jones  was  no  agent  of  mine  after  the  25th  of  April  last ;  and,  if  he  sold  flour  to  your 
client,  it  was  not  with  my  knowledge  or  consent :  and  I  can  onl}'  refer  you  to  him.  I 
had  more  flour  sold  Apiil  25th  than  my  mill  will  make  for  14  days  hence.  I  have 
been  sending  oft' flour  this  day  sold  in  March  last.  "E.  Wheeler. 

"  P.S. — I  may  mention  that  I  gave  Jones  notice  ten  days  ago  flour  he  sold  contrary 
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to  my  oiflers  previous  to  April  25th,  1859,  I  should  sue  him  for  the  difference.  He 
has  not  replied  to  it.  I  regi-et  Mr.  Williams  could  not  have  seen  Jones,  and  have 
satisfied  himself. 

"C.  Lloyd,  Esq." 

[303]  The  plaintift's  attorney  again  wrote  as  follows, — 

"Abergavenny,  1st  June,  1859. 
"  Williams  and  Yourself. 

"  Sir, — I  received  your  letter,  but  am  at  a  loss  to  understand  what  you  mean  when 
you  say  Jones  was  no  agent  of  yours,  for  you  know  you  ha\'e  delivered  flour  to  other 
parties  sold  on  the  same  day  as  my  client  bought.  In  fact,  everybody  knows  Jones 
was  your  agent.  I  have  no  desire  to  plunge  you  into  a  law-suit ;  and,  in  order  to 
enable  you  to  oft'er  .some  terms  for  settling  this  matter,  I  shall  wait  a  few  days  for 
your  reply  before  I  commence  legal  proceedings.  Undoubtedly  it  is  a  matter  you 
ought  to  settle;  for,  it  will  do  you  great  injury.  Mi-.  Williams  having  a  large  circle  of 
acquaintance.  "J.  Sayce,  for  C.  Lloyd." 

To  this  the  defendant  replied, — 

"Lug  Bridge  Mills,  2i]d  June,  1859. 

"Gentlemen, — In  reply,  I  have  sent  Mr.  Peake  purposely  over  to  .Tohn  .Tones  on 
the  subject  of  your  client's  business,  and  have  given  him  your  letter  to  hand  this  day 
to  shew  Jones ;  and,  as  I  have  said  before,  if  I  am  to  send  the  flour,  which  your  client 
shall  know  one  way  or  the  other,  say  this  week,  then,  if  the  floui'  is  to  go  1  shall  sue 
Jones  for  the  difl'erenee,  he  havi?ig  sold  contrary  to  my  oirlers,  and  under  price,  which 
I  can  prove  In'  a  written  letter,  and  discharged  him  on  April  25.  With  reference  to 
your  client's  acijnaintance  to  do  good  or  harm,  I  pa.ss  over.  During  thirty  years  I 
always  fulfilled  my  engagements  to  the  letter  of  fairness  ;  and  if  I  did  not  think  Jones 
had  acted  the  knave  or  fool  (say  the  former),  there  would  not  have  been  any  hesitation 
on  my  part  to  have  delivered  the  goods,  that  is  to  say,  as  sooti  as  practicable,  even 
though  I  may  have  been  a  loser  of  20s.  per  [304]  sack.  I  only  within  the  last  few 
days  completed  the  delivery  of  the  whole  of  the  Hour  .sold  in  March  and  April :  there- 
fore, it  could  not  have  been  delivered,  if  doul)le  the  price  had  been  oli'ercd,  before  the 
next  week.  "  Richard  Wiieelek. 

"Messrs.  iSayce  &  Lloyd." 

The  plaintitr's  attorney  again  wrote, — 

"  AbergaveiM\y,  .'ird  June,  1859. 

"Williams  and  Youiself. 

"  Sir, — I  received  yours,  and  am  glad  that  you  have  taken  the  wise  course  of  mo\ing 
in  this  matter  towards  an  amicable  settlement ;  more  especially  as  you  intimate  that 
yon  have  tnivelled  thirty  years  through  the  troubled  waters  of  a  miller's  life  without 
having  disgraced  >our  useful  and  indispensible  fraternity  ;  and  thereby  setting  a  good 
example  to  others  to  follow  the  same  laudable  coui-sc  of  conduct.  And  I  sincerely 
!i()[)e  that  Mr.  Williams  will  have  no  cause  to  complain  of  your  deviation  therefrom, 
lo  that  of  injustice,  dishonour,  and  unmiuiliness.  If  it  be  inconveiu'eiit  to  deliver  the 
Hour  at  once,  I  shall  be  glad  to  know  how  you  ])roposc  to  do  so,  in  order  that  I  may 
acquaint  Mr.  Williams  thereof,  who  will  I  am  sure  meet  you  in  any  spirit  of  faiiiiess. 
W'lial ever  youi' .secret  inst-i-uctions  were  to  your  agent,  Mr.  ^Villiams  has  nothing  to 
do  with  :  and  3'ou  may  naturally  sup])ose  Mi'.  Williams  was  annoyed,  beli(^\ing  that 
you  were  trying  to  get  i-i<l  of  the  contract  ])ecause  it  turned  out  not  so  f.ivorable  to 
you  as  expected.  "J.  Sayck  for  C.   Li.ovn." 

Tlic  dcfi'iidaiit  replied  as  follows, — 

"Lug  Bridge  Mills,  Sih  June,  1859. 

"(Tentlemcn,  -  In  rc|)ly,  1  beg  to  say  llial  I  deputed  Mr.  Poakc  to  settle  the  matter 
relative  to  the  sale  of  [305]  flour  made  l)y  John  Jones  contraiy  to  my  orders;  and 
Mr.  Peake  wrote  Mr.  Williams,  youi- client,  to  meet  him  last  S.iluiilay  at  12  o'clock, 
at  Messi's.  Williiims  I'v  Herbert's,  l'(inlncw\'ii\  ild,  In  hear  .anil   c\|il;nii   llic   iiatuic  of 
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the  sale.  He  did  not  attend.  Jones  met  him  :  and  I  have  now  directed  that  not  onlj' 
Mr.  ^^'iilianls's  flour  is  to  lie  delivered,  but  all  Jones  so  sold,  and  he  will  have  to  make 
good  the  difference.  If  one  is  entitled  to  the  flour,  the  whole  are.  And  each  purchaser 
except  your  client  has  had  notice  to  the  said  effect,  on  condition  that  1  am  put  in 
possession  this  week  of  appro^'ed  funds  agreeable  to  the  terms  of  sale ;  if  not,  the  sale 
is  void. 

"There  are  parties  Jones  sold  to  I  would  not  trust.  I  know  your  client  to  be 
trust-worthy  ;  and,  if  he  agrees  to  pay  cash  on  delivery,  and  that  this  I  ha\'e  this 
week,  the  flour  shall  be  sent  at  least  as  soon  as  I  can  get  it  ready  :  and  I  hope  Mr. 
Williams  will  send  me  150  liags  of  his  to  put  it  in,  as  I  really  cannot  get  my  sacks 
home,  and  have  had  occasion  to  send  out  so  many  this  last  month,  am  almost  at  a 
standstill  for  some  of  them.  " R.  Wheeler. 

"  Messrs.  Sayce  &  Lloyd." 

The  plaintifl''s  attorney  again  wrote  on  the  9th  of  June, — 

"  Sir, — I  received  yours  of  the  8th  instant,  and  am  glad  that  you  have  settled  it. 
Mr.  Williams  wrote  to  me  some  short  time  ago,  sa\'ing  that  you  may  send  100  sacks 
of  the  flour  to  Abertillery  station,  and  the  other  50  to  Ebbwvale,  as  the  carriage  will 
make  no  diflference.  I  will  write  to  him  about  .sacks,  and  whatever  is  usual  he  will  do, 
I  have  no  doubt.  "J.  Sayce,  for  C.  Lloyd." 

"Abergavenny,  11th  June,  1859. 

"  Sir, —  I  have  heard  from  Mr.  Williams,  who  says  [306]  that  he  has  never  hitherto 
found  sacks  to  put  flour  in,  and  cannot  do  so  now,  as  he  has  not  got  any.  He  says 
that  yours  shall  be  returned  immediatel}',  his  warehouse  getting  verj'  empty  because 
you  have  not  fulfilled  your  contract  sooner.  The  flour  was  to  be  delivered  by  you  at 
cash  less  two  months'  discount ;  and  these  are  the  usual  terms,  as  you  well  know. 
Please  send  some  ten  or  twenty  sacks,  if  not  more,  as  he  is  in  want  of  it.  Send  the 
first  to  Ebbwvale.  He  could  not  meet  your  agent  Peake,  as  he  did  not  get  his  note 
in  time.  Of  course  Mr.  Williams  has  sustained  a  loss  through  the  contract  not  having 
been  performed.  "J.  Sayce,  for  C.  Lloyd." 

On  the  I7th  of  June,  the  defendant  wrote  to  the  plaintiff,  as  follows, — 

"Lug  B.  Mills,  17th  June,  1859. 

"Sir, — The  150  sacks  of  flour  j'ou  say  John  Jones  sold  you  on  my  account  at  29s. 
net  cash  is  duly  forwarded  to  your  address,  viz.  100  to  Abertillery,  50  to  Ebbwvale, 
and  shall  thank  you  for  your  cheque  for  same.  I  cannot  make  you  out  an  invoice,  as 
whatever  your  cheque  is  short  of  my  quoted  price  to  Jones,  I  shall  immediately  call 
on  him  to  make  good  the  difference.  "  II.  Wheeler." 

"  Mr.  P.  Williams." 
The  plaintiff"  also  put  in  the  following  letter  from  the  defendant  to  his  agent  Jones  : — 

"Lug  Bridge  Mills,  12th  May,  1859. 

"  Mr.  Jones.  Sir, — Mr.  P.  Williams  seems  determined  to  have  the  flour  if  possible. 
Mr.  Pratt  is  legally  entitled  to  have  his  as  per  sale-note,  therefore  3^ou  need  not  see 
him  ;  and  the  other  parties  are  morally  entitled  to  have  theirs ;  Init,  if  I  am  to  send 
it,  I  hereby  give  you  notice  that  I  shall  charge  you  with  the  amount  j'ou  have  sold 
under  my  quoted  price  and  written  instructions  to  you  :  see  letters  of  April  25,  [307] 
not  to  sell  under  35s.  Now,  you  have  said  a  good  deal  about  the  respectability  of 
your  friends ;  and,  if  they  turn  out  as  you  represent,  they  probably  will  share  with 
you  in  the  loss.  If  you  were  to  see  Messrs.  Williams  &  Herbert  and  J.  Williams,  if 
they  would  give  32s.,  and  you  sink  your  commission,  I  would  for  the  sake  of  peace  be 
at  the  loss  of  the  difference.  This  is  without  prejudice  to  any  ulterior  steps  in  this 
affair,  and  hope  you  will  succeed  in  a  friendly  termination  in  this  matter. 

"R.  Wheeler." 

LTpon  receipt  of  the  defendant's  letter  of  17th  of  June,  the  plaintiff'  wrote  to  the 
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defendant,  telling  him  to  apply  to  Mr.  Lloyd  (his  attorney)  for  the  money  due  to  him, 
iis  Mr.  Lloyd  was  instructed  to  settle  it. 

On  the  'i'jth  of  June,  Mi'.  Lloyd's  clerk  (Mr.  Sayce)  wrote  as  follows, — 

"Abergavenny,  25th  June,  1859. 

"Sir, — Mr.  Williams  has  been  with  me,  and  claims  581.  10s.  for  damages  sustained 
by  him  by  your  not  fulfilling  your  contract.  As  you  did  not  send  in  the  flour,  he  was 
obliged  to  buy,  as  follows  : — 

"  30  .sacks  at  40s.  .... 

1 20  sacks  at  36s.         .... 


Flour  bought  of  you,  150  sacks  at  29s. 
Two  months'  discount  on  2171.  10s.    . 


"  I  have  also  51.  or  61.  to  charge  for  costs  to  Mr.  Williams,  which  I  think  you  ought 
to  pay.  Upon  hearing  from  yon,  I  will  remit  you  the  balance,  namely,  1571.  3s.  9d. 
either  by  banker's  draft  or  otherwise  as  [308]  you  may  desire.  I  think  Mr.  Williams 
is  legally  entitled  to  greater  damages ;  hut,  as  he  only  wishes  to  be  placed  in  the 
same  position  as  if  you  had  fulfilled  your  contract  as  you  ought,  he  is  content  with 
that  sum.  This  letter  mu.st  be  without  prejudice  to  further  proceedings,  in  case  yon 
do  not  accept  of  this  offer.  "J.  Sayce,  for  C.  Lloyd." 

Mr.  Lloyd's  letter  of  the  24th  of  May  was  tendered  in  evidence  by  the  defendant 
after  his  own  letters  of  the  2nd  of  June  and  the  8th  of  June  had  been  put  in  on  the 
part  of  the  plaintiff;  and,  it  having  been  objected  by  the  plaintift"s  attorney  that  this 
letter  was  inadmissible,  the  judge  oveiruled  the  objection,  and  received  it. 

The  plaintiff'  shoitly  after  the  defendant  refused  to  execute  the  order  given  to 
Jones  dill  ])[\y  150  sacks  of  flour  at  the  price  of  27()1.,  to  supply  the  place  of  that 
which  he  had  ordered  from  the  defendant,  thereby  incurring  a  loss  of  581.  10s.  by  the 
non-performance  of  the  defendant's  contract. 

On  the  28th  of  June,  the  defendant  sued  out  a  writ  of  summons  in  the  court  of 
Queen's  Bench  against  the  plaintiff',  which  was  indorsed  with  the  following  particulars 
of  claim  : — 

"  1859.     June  14.     25  sacks  of  flour. 

16.  75     do.         do. 

17.  50    do.         do. 

150_at  29s.  2171.  lO.s. 
"Costs  21.  128.  6d.  ■ 

The  plaintiff'  paid  the  amount  so  indorsed  upon  the  writ,  and  then  commenced 
this  action  for  the  damages  sustained  in  consequence  of  the  defendant's  delay  in 
performing  the  contract. 

I  pon  this  state  of  fac-ls,  ihc  ju<lgc  of  the  county-coui't  found  that  the  flour  had 
not  liecn  delivcied  [309]  within  a  rcasonal.k^  time  after  the  making  of  the  verbal 
contract:  but  he  held  that  cither  the  plainliM  nnist  be  considered  to  have  allowed  the 
defendant  an  e.vtension  of  time  for  the  performance  of  the  original  contract,  or  that 
the  (h'livery  of  the  flour  had  relation  to  a  new  contract  tidting  eff'cct  from  the  time 
when  the  defendant  signified  his  intention  to  execute  the  order;  and  that  the  defen- 
dant was  entitled  to  judgment. 

The  (juestions,  therefoic,  foi-  the  opinion  of  the  court,  arc,  —first,  whether  the 
construction  put  upon  the  correspondence  by  the  county-court  judge  was  right,  and 
whether  tiie  (^fl'cct  of  the  corresponilcnce  and  of  the  ])icvious  repudiation  of  tlic  verl)al 
contract  by  tlic  defendant  was  as  found  by  the  counly-court  judge,-  .Secondly,  if  not, 
whether  the  binding  contract  took  cticrt  t'ruiii  tlic  lime  when  the  vcih.il  cdntract  Wiis 
C.  p.  XIX.— 38 
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entered  into  by  force  of  the  subsequent  delivery,  so  as  to  make  the  defendant  liable 
for  a  breach  of  contract  in  not  delivering  the  flour  within  a  reasonable  time  after  the 
verbal  conti'act. 

If  the  court  should  be  of  opinion  that  the  fiist  of  these  questions  should  be 
answered  in  the  negative,  and  the  second  in  the  affirmative,  then  judgment  was  to  be 
entered  for  the  plaintitt",  damages  50).  But,  if  the  court  should  be  of  opinion  that  the 
first  question  should  be  answered  in  the  affirmative,  or  the  second  in  the  negative,  then 
the  present  judgment  was  to  stand. 

Brett,  for  the  appellant  (o).  On  the  27th  of  April,  one  Jones,  who  sold  flour  on 
commission  for  the  de-[310]-fendant,  contracted  (not  in  writing)  to  sell  the  plaintiff 
150  sacks  at  29s.  per  sack,  no  time  being  named  for  the  delivery.  The  defendant, 
repudiating  the  authority  of  Jones,  on  the  ground  that  his  instructions  to  him  were  to 
sell  for  not  less  than  3-5s.  per  sack,  disputes  arose  between  the  parties  ;  and  eventuallj', 
on  the  i!!th  of  June,  the  defendant  agreed  to  deliver  the  flour  In  the  meantime  the 
market-price  for  flour  had  advanced  considerably,  and  the  plaintiff'  had  been  compelled 
to  purchase  other  flour.  The  150  sacks  having  been  delivered,  the  defendant  sued 
the  plaintiff  for  the  price,  which  the  latter  then  paid  ;  and  he  brought  his  action  in 
the  county-court  to  reco\er  fiom  the  defendant  the  difference  between  the  contract 
price  and  the  [311]  price  at  which  he  was  compelled  by  the  defendant's  default  to 
buy.  The  county-court  judge  found  that  the  flour  had  not  been  delivered  within  a 
reasonable  time  :  but  he  held  that  either  the  plaintiff  must  be  considered  to  have 
allowed  the  defendant  an  extension  of  time  for  the  performance  of  the  original  contract, 
or  that  the  delivery  of  the  flour  had  relation  to  a  new  contract  taking  effect  from  the 
time  when  the  defendant  signified  his  intention  to  execute  the  order;  and  that  the 
tlefendant  was  entitled  to  judgment.  It  is  submitted  that  there  has  been  a  miscarriage 
on  the  part  of  the  judge.  It  will  be  contended  that,  the  contract  not  being  in  writing, 
there  was  in  point  of  law  no  contract  at  all  until  the  delivery  and  acceptance  of  the 
flour.  The  17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3, — which  enacts 
"  that  no  contract  for  the  sale  of  any  goods,  wares,  and  merchandizes,  for  the  price  of 
101.  sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  gi^■e  something  in  earnest 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized," — relates  merely  to  the  evidence 
to  be  given  of  the  existence  of  the  contract.     That  was  so  decided,  upon  the  4th  section, 

(o)  The  points  marked  for  argument  on  the  part  of  the  appellant,  were  as 
follows : — 

"  1.  That  the  verbal  contract  made  bj^  Jones  on  behalf  of  the  respondent,  having 
been  expressly  adopted  and  ratified  hy  the  respondent  in  his  letter  of  the  17th  of  June, 
and  by  his  acting  on  it  in  delivering  the  flour  agreed  to  be  delivered  by  that  contract, 
and  in  receiving  the  payment  agreed  on  by  that  contract,  was  the  binding  contract 
between  the  parties : 

"  2.  That  the  fact  of  the  original  contract  having  been  a  verbal  contract  only  does 
not  make  it  less  the  contract  between  the  parties, — the  difticulty  of  proving  it  at  the 
trial  having  been  overcome  by  proof  of  those  facts  which  took  it  out  of  the  provision 
in  the  Statute  of  Frauds  as  to  contracts  only  verbal ;  the  Statute  of  Frauds  being  an 
enactment  relative  only  to  the  evidence  of  contracts,  and  not  affecting  the  contracts 
themselves  : 

"  3.  That  the  correspondence  set  forth  in  the  case  does  not,  upon  a  true  construction 
of  it  with  reference  to  the  admitted  facts  in  the  case,  properly  bear  the  construction 
put  upon  it  by  the  county-court  judge  : 

"  i.  That  there  is  no  evidence  upon  the  face  of  such  correspondence,  properly 
construed,  or  otheiwise,  in  the  case,  that  the  appellant  ever  gave  time  for  the  fulfil- 
ment of  the  original  contract :  nor  is  there  any  evidence  of  any  other  contract  lieing 
adopted  by  the  appellant  with  regard  to  the  flour  than  the  original  \'erbal  conti'act 
made  with  Jones,  and  ratified  by  the  respondent : 

"  5.  That  the  contract  between  the  parties  being  the  veiiial  contract  entered  into 
by  Jones,  and  ratified  by  the  respondent,  it  took  effect  from  the  date  of  its  being  so 
made  by  Jones,  and  so  makes  the  respondent  lialile  in  damages  for  not  delivering  the 
flour  within  a  reasonable  time  from  that  date." 
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by  this  court,  in  Leroux  v.  Brovm,  12  C.  B.  801,  where  it  was  held  that  an  action  will 
not  lie  in  the  courts  of  this  country,  to  enforce  an  oral  agreement  made  in  France  (and 
valid  there),  which,  if  made  here,  could  not,  by  reason  of  the  Statute  of  Frauds,  have 
been  sued  upon.  [P>le,  C.  J.  That  seems  contrary  to  the  decision  of  the  Exchequer 
in  CarringtvH  v.  Roots,  2  M.  &  W.  248,  which  was  coiifirnied  by  Reade  v.  Lamh,  (i  lixch. 
130.]  Those  cases  were  considered  by  Leroux  v.  Brou-n.  [Byles,  J.  The  [312]  words 
in  the  4th  and  17th  sections  are  difierent :  in  the  foimer,  they  are,  "no  action  shall 
be  brought ;  but  in  the  latter,  they  are,  "  no  contract  shall  be  allowed  to  be  good." 
Erie,  C.  J.  Unless  the  requirements  of  the  17th  section  are  complied  with,  it  is  no 
contract  at  all.  Willes,  J.  It  will  not  suthce  to  produce  a  writing  made  after  the 
commencement  of  the  action  :  ISill  v.  Bument,  'J  M.  &  W.  36.  Now,  if  it  were  only 
procedure,  a  writing  made  after  the  commencement  of  the  action  would  be  as  good  as 
one  made  liefore.]  Jervis,  C.  J.,  in  Leroux,  v.  Brown,  says  :  "There  is  no  dispute  as  to 
the  principle  which  ought  to  govern  our  decision.  My  Brother  Allen  admits,  that,  if 
the  4th  section  of  the  Statute  of  Frauds  applies,  not  to  the  validity  of  the  contract, 
but  only  to  the  procedure,  the  plaintiff  cannot  maintain  this  action,  because  there  is 
no  agreement,  nor  any  memorandum  or  note  thereof,  in  writing.  On  the  other  hand, 
it  is  not  denied  by  Mr.  Honj'man,  that,  if  the  4th  section  applies  to  the  contract 
itself,  or  as  Bullenois(a)  expresses  it,  to  the  solemnities  of  the  contract,  inasmuch  as 
our  law  cannot  regulate  foreign  contiacts,  a  contract  like  this  may  be  enforced  here. 
T  am  of  opinion  that  the  4th  section  applies  not  to  the  solemnities  of  the  contract,  but 
to  procedure  ;  and  therefore  that  the  contract  in  (piostion  cannot  be  sued  upon  here. 
The  contract  may  be  capable  of  being  enforced  in  the  country  whei'e  it  was  made,  but 
not  in  England.  Looking  at  the  words  of  the  4th  section  of  the  Statute  of  Frauds,  and 
contrasting  them  with  those  of  the  1st,  3rd,  and  17th  sections,  this  conclusion  seems  to 
me  to  be  inevitable."  And  Maule,  J.,  says  :  "  It  is  said  that  the  4th  section  is  not  applic- 
able to  this  case,  because  the  contract  was  made  in  France.  This  particular  section  does 
not  in  terms  say  no  such  contract  as  before  stated  shall  be  of  any  force  ;  it  says, 
[313]  no  action  shall  be  brought  upon  it.  In  their  literal  sense,  these  words  mean 
that  no  action  shall  be  lirought  upon  such  an  agreement  in  any  court  in  which  the 
British  legislature  has  ])ower  to  direct  what  shall  and  what  shall  not  be  done  :  in 
terras,  thciefore,  it  applies  to  something  which  is  to  take  place  wheie  the  law  of 
England  prevails.  But  we  have  l)een  pressed  with  cases  which  it  is  said  have  decided 
that  the  words  'no  action  shall  be  brought,'  in  the  4th  section,  are  equivalent  to  the 
words  '  no  contract  shall  be  allowed  to  be  good,'  which  are  found  in  another  part  of 
the  statute  Suppose  it  had  been  so  held,  as  a  general  and  universal  proposition,  still 
I  apprehend  it  would  not  be  a  legitimate  mode  of  construing  the  4th  section,  to 
substitute  the  equivalent  words  for  those  actually  used.  What  we  have  to  construe, 
is,  not  the  equivalent  words,  but  the  words  we  find  there.  If  the  substituted  words 
import  the  samc^  thing,  the  substitution  is  unnecessary  and  iflle  :  and,  if  those  words 
are  susceptible  of  a  ditl'ercnt  construction  fi'om  those  actually  used,  that  is  a  reason 
for  dealing  with  the  latter  only.  It  may  be,  that,  foi-  .some  purposes,  the  words  used 
in  the  4tli  and  17th  sections  may  be  equivalent;  but  they  clearly  are  not  so  in  the 
ca.se  now  before  us  ;  for,  there  is  nothing  to  prevent  tiiis  contract  from  being  enforced 
in  a  Fre!ich  couit  of  law.  Dealing  with  the  words  of  the  4th  section  as  we  are  bound 
to  deal  with  all  words  that  are  plain  and  unambiguous,  all  wo  can  say  is,  that  they 
prohibit  the  courts  of  this  country  from  enforcing  a  contract  made  under  circumstances 
like  the  present, — just  as  we  hold  a  contract  incapable  of  being  enforced,  where  it 
appears  upon  the  record  to  have  been  made  more  than  six  years.  It  is  parcel  of  the 
procedure,  and  not  of  the  formality  of  the  contract."  [Willes,  J.  ('iirriiif/toii  v.  Hoots 
certainly  intended  to  decide  that  both  the  4th  and  the  1  7th  sections  [314]  have  the 
same  etiect.  Lord  Abinger  says  :  "The  contract  cannot  be  availal)le  as  a  contract  at 
all,  unless  an  action  can  be  brought  upon  it."  Erie,  C.  J.  I  observe  th.at  the  p.ar.igi-aph 
in  1  Smith's  Lcarling  Cases,  4th  edit.  2.il,  in  which  the  case  of  Leroux  v.  Bnnni  is 
mentioned,  concludes  with  a  (juicre.  Willes,  .1.  How  docs  this  jioint  arise?  The 
judge  in  ctl'ect  finds  that  the  agent  Jones  had  no  authority  to  make  the  contract.]  It 
is  not  denied  that  .^oncs  was  the  dcfend.-uil's  agent.  NVithout  the  a.ssent  of  both 
parties,  there  could  be  no  new  contract.  The;  plaintilV  never  assented  to  any  altera- 
tion of  the  terms  of  the  contract  of  the  27th  of  April,  but,  on  the  contrary,  always 

('()  Traitr  des  Statuts  reels  et  persoiniels,  tom.  2,  tit.  iv  ,  eh.  2,  obscrv.  4G,  p.  459. 
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asserted  his  right  to  insist  on  its  fulfilment.  The  circumstance  which  could  be  at  all 
relied  on  by  the  defendant  as  a  rescision  of  the  original  contract  is,  the  expression  in 
the  letter  of  the  plaintift's  attorney  of  the  24th  of  Ma\',  in  which  he  says, — "  Mr. 
Williams  is  willing  to  take  the  tiour  now  : "  but  that  was  a  mere  otler  conditional  on 
the  defendant's  signifying  his  intention  by  I'eturn  of  post ;  which  was  not  done. 
Besides,  that  letter  was  stated  to  be  "  without  prejudice." 
Gray,  for  the  respondent,  was  not  called  upon  (a)'. 

[315]  Erle,  C.  J.  I  am  of  opinion  that  the  conclusion  come  to  by  the  county- 
court  judge  was  correct,  and  that  this  appeal  must  be  dismissed.  I  do  not  found  my 
judgment  on  the  point  raised  upon  the  Statute  of  Frauds  ;  nor  do  I  think  it  neces.sary 
to  enter  into  any  consideration  as  to  the  cases  of  L'arrington  v.  Hoots,  lleade  v.  Lamb, 
and  Leroux  v.  Brmvn,  because  I  think  the  judgment  of  the  county-court  judge  upon  the 
construction  of  the  correspondence  set  out  in  the  case  is  a  clear  and  sound  judgment. 
It  appeals  that  the  original  contract  by  which  Jones  agreed  to  sell  to  the  plaintiff'  150 
.sacks  of  flour  at  29s.  per  sack,  at  two  months'  credit,  was  made  by  Jones  without  the 
authority  of  the  defendant ;  his  instructions  being  to  sell  at  not  less  than  .30s.  Now, 
I  admit  that  the  plaintiff  would  not  be  bound  by  the  private  instructions  given  by  the 
defendant  to  his  agent  (n)-.  But,  after  much  correspondence  between  them,  and  much 
discussion  on  the  subject, — the  plaintiff,  on  the  one  hand,  insisting  upon  the  perform- 
ance of  the  contract,  and  the  defendant,  on  the  other  hand,  repudiating  it, — the  defen- 
dant writes  to  the  plaintiff's  attorney  on  the  letters  of  the  Sth  of  June,  offering  to 
deliver  the  flour  on  being  paid  cash  for  it ;  and  to  that  proposition  the  attorney  by  a 
letter  of  the  9th  on  the  part  of  his  client  assents.  Some  further  discussion  ensues, 
and  ultimately,  on  the  14th,  16th,  and  17th  of  June,  the  flour  was  delivered  upon  the 
terms  of  the  new  contract  created  by  the  letters  of  the  8th  and  9th.  The  defendant 
having  delivered  the  whole  1.30  sacks,  the  plaintiff' claims  to  deduct  -581.  10s.  from  the 
contract  price,  as  damages  alleged  to  have  been  sustained  by  him  from  the  nonfulfil- 
ment  of  the  original  contract  by  the  defendant.  1  am  of  opinion  that  the  county- 
court  judge  took  a  sound  view  of  the  cor-[316]-respondence  in  holding  that  the 
plaintiff  was  not  entitled  to  recover. 

WiLLE-S,  J.  I  also  am  of  opinion  that  this  appeal  must  be  dismissed  on  the  ground 
stated  by  my  Lord.  The  point  of  law  sought  to  be  raised  upon  the  Statute  of  Fi'auds 
is  an  extremely  nice  one  ;  but  it  is  one  upon  which  it  is  not  necessary  on  the  present 
occasion  to  offer  any  opinion,  though  I  cannot  help  observing  that  I  should  require 
much  more  argument  to  satisfy  me  that  a  contract  made  in  France  without  writing, 
which  is  valid  by  the  French  law,  is  incapalile  of  being  enforced  in  an  English  court, 
by  reason  of  the  requirements  of  the  English  law  as  to  the  formalities  of  contracts 
made  in  England.  'The  general  i-ule  is  that  locus  regit  actum.  And,  though  I  fully 
recognize  the  principle  upon  which  the  judgment  of  this  court  in  Lermi.r  v.  Brcnmi 
professes  to  be  founded,  viz.  that  the  procedure  is  regulated  by  the  lex  fori,  I  am  not 
satisfied  that  either  of  the  sections  of  the  Statute  of  Frauds  to  which  reference  has 
been  made  warrants  the  decision.  We  must,  however,  act  upon  Leronx  v.  Brouii  until 
it  is  overruled  by  a  court  of  error. 

Byles,  J.  For  the  reasons  stated  by  the  Lord  Chief  Justice,  I  entirely  concur  in 
the  opinion  he  has  expressed. 

Keating,  J.  I  also  concur  in  thinking  that  the  county-court  judge  came  to  a 
right  conclusion  upon  the  facts. 

Appeal  dismissed,  with  costs. 

(a)i  The  points  intended  to  be  argued  on  the  part  of  the  respondent,  were  as 
follows : — 

"  L  That  the  goods  were  not  delivered  under  the  original  contract,  but  under  a 
new  contract  enteied  into  while  the  original  contract  was  not  binding,  and  under 
which  new  contract  the  plaintiff  cannot  recover  the  damages  conditionally  assessed  : 

"2.  That  there  is  evidence  to  warrant  the  above  finding;  and  the  judge  has 
found  it : 

"  3.  That,  where  a  contract  for  the  sale  of  goods  is  not  a  good  contract,  on  account 
of  the  I'equisites  of  the  Statute  of  Frauds  not  being  complied  with,  but  becomes  good 
by  a  delivery  and  acceptance  of  the  goods  or  part  of  them,  the  contract  is  not 
complete  in  point  of  law  till  the  deli\'ery  ;  and  there  is  no  obligation  under  the 
contract  to  deliver  within  a  reasonable  time  from  the  verbal  part  of  the  contract." 

(a)'-  See  Story's  Principal  and  Agent,  §  127,  and  note. 
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[317]      C4AKUNER    ('.    AUEL   CliAl'JIAN,    JoSEPH    AnDEKSON,    .lOHEPH    ANDERSON 
THE    YuUNUEK,    AND   JAMES    M'HeNKY.      May  Stll,   1860. 

[S.  C.  29  L.  J.  C.  P.  281  ;  6  Jur.  N.  S.  12.5-i.] 

A  composition  deed  made  in  alleged-  pursuance  of  the  224th  section  of  the  Bankrupt 
Law  Con.solidation  Act,  1849,  contained  a  clause  which  was  to  operate  to  defeat 
any  action  tirought  by  a  creditor, — whether  one  who  had  executed  the  deed  or  not, 
— by  making  the  bringing  of  such  action  ipso  facto  a  release  and  forfeiture  of  the 
debt ;  and  also  a  ('lause  enabling  any  creditor,  by  leave  of  the  inspectors,  notwith- 
standing the  former  provision,  to  bring  an  action,  and,  in  case  of  success,  to  receive 
dividends  upon  the  amount  recovered  : — Held,  that  the  operation  of  these  clauses 
was  to  establish  a  double  inequality, — first,  in  respect  of  the  power  of  the  inspectors 
to  allow  an  action  or  not,  at  their  discretion, — secondly,  in  respect  of  the  po.ssible 
misapplication  of  the  assets  in  payment  of  the  costs  of  such  creditors  as  might  by 
leave  of  the  inspectors  bring  actions  and  recover  judgment :  and,  consequently, 
that  the  deed  was  not  valid. 

This  was  an  action  for  money  payable  by  the  defendants  to  the  plaintiff  for  goods 
sold  and  delivered  to  the  defendants  by  the  plaintiti'  and  one  William  Milburn, 
deceased,  foi'  work  and  materials,  money  lent,  money  paid,  money  had  and  I'eceived, 
interest,  and  money  found  due  on  accounts  stated. 

Chapman  and  the  two  Amlcrsons  (a)  pleaded,  amongst  other  pleas,  fourthly,  that, 
before  and  at  the  time  of  the  making  of  the  deed  of  arrangement  thereinafter 
mentioned,  and  for  si.\-  calendar  months  next  before  the  suspension  of  payment  by  the 
defendants  theieinaftcr  mentioned,  the  defendants  were  ti'aders  liable  to  the  bankrupt 
laws,  and  carried  on  busines.s,  to  wit,  as  provision  merchants,  in  Southwark,  in  the 
county  of  Surrey,  and  that,  at  the  time  of  the  making  of  the  said  deed,  the  defendants 
were  indebted  to  the  ])laintifl'  and  the  said  William  Milburn,  deceased,  and  to  the 
plaintiti',  in  respect  of  the  .said  causes  of  action,  and  also  to  divers  other  persons  in 
divers  sums  of  money  which  they  were  then  unable  to  pay  in  full ;  and  that,  after 
the  Bankrupt  Law  Consolidation  Act,  184'J,  the  defendants  suspended  payment,  and 
that  theretofore,  and  more  than  three  calendar  months  before  this  suit,  to  wit,  on  the 
5th  of  February,  lcS.")5,  by  u  certain  deed  then  entered  into  between  the  defendants 
and  their  creditors  touching  the  said  defi'ndauts'  liabilities  and  their  release  thciefrom, 
and  the  distri-[318]-bution,  ins[)ection,  conduct,  management,  and  mode  of  winding 
up  their  estate,  and  being  such  a  deed  of  arrangement  as  when  signeil  by  or  on  behalf 
of  six  sevenths  in  number  and  value  of  those  creditors  whose  debts  amounted  to  101. 
and  upwards  would  be  as  effectual  and  obligatory  in  all  respects  upon  all  cieditors 
who  had  not  signed  the  same  as  if  they  had  duly  signed  the  same,  acconling  to  the 
said  act  of  parliament, — it  was  provided  and  agreed,  and  the  several  cieditors  parties 
thereto  respectively  covenanted,  that,  unless  and  until  the  said  deed  should  ])ecome 
void  by  virtue  of  a  pi'oviso  thereinafter  contained  for  making  void  the  same,  they  the 
said  creditors  parties  thereto  respectively,  oivvlio  should  become  bound  thereby,  would 
not  sue  01'  prosecute  any  action  at  law  against  the  said  defendants  parlies  thereto  for 
or  on  account  of  the  whole  or  any  part  of  the  debt  or  debts  then  due  .and  owing  by 
the  said  defendants  |)arties  thereto  to  the  .s.aid  creditors  or  an}'  of  them  ;  and  th.at,  in 
case  the  said  creditors,  or  any  of  them,  should  in  any  respect  fail  to  observe  that 
covenant,  then  and  in  every  such  case,  and  innnc^diately  thereupon,  the  del>t  or  debts 
of  the  creditor  oi'  creditors  by  whom  the  said  covenant  should  be  broken  should 
become  absolutely  forfeited  and  irrecoverable  in  law  or  C(|uity,  and  the  same  creditor 
or  creditors  should  thenceforward  cease  to  bo  entitled  to  have,  maintain,  or  make  any 
claim  or  demand  in  res])ect  thereof,  either  by  virtue  of  the  said  indenture  or  otherwise, 
and  that  that  covenant  should  accordingly  o])erate  and  eiune,  and  miglit  be  pleaded 
in  bar  as  a  good  and  etl'ectual  release  and  discharge  of  such  del)t  oi-  debts,  and  all 
claims  and  demands  in  respect  thereof :  Averment,  that  the  said  deed  was  a  deed  or 
memorandum  of  arrangement  between  tlu'ui  and  their  creditors  within  the  meaning 
and  |)rovisions  of  the  said  act  of  parliament,  and  was  duly  executed  [319]  by  si.\ 
sevenths  in  number  and  value  of  the  creditors  of  the  said  defondunta  whose  debts 


(a)  There  were  similar  picas  by  the  dcfend.int  .M'llciu'y. 
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amouuted  to  101.  and  upwards,  being  such  siitticient  number  as  was  required  in  that 
behalf,  and  had  never  become  void  under  the  proviso  thereinbefore  referred  to  or 
otherwise,  and  was  still  in  full  force  ;  and  that  all  things  happened  and  were  performed 
and  done,  and  all  times  elapsed  l^efore  this  suit,  required  by  the  said  act  of  parliament 
to  make  the  said  deed  an  obligatory  instrinnent  within  the  terms  of  the  said  act  upon 
all  the  creditors  of  the  said  defendants  :  and  that  more  than  three  calendar  months 
before  this  suit  the  plaintifi"  had  due  notice  from  the  said  defendants  of  the  said  deed, 
and  of  the  said  defendants'  said  suspension  of  payment,  according  to  the  provisions  of 
the  said  act,  and  could  and  might  have  executed  the  said  deed  in  respect  of  the  said 
causes  of  action  :  and  then  and  thereby,  and  by  force  of  the  said  act,  the  .said  deed 
became  and  was  and  is  obligatory  on  the  plaintiff  as  if  he  had  duly  signed  the  same, 
and  the  claims  of  the  plaintiff  in  the  declaration  mentioned  were  thereby  barred  and 
determined. 

Second  replication  to  the  fourth  plea  of  Chapman  and  the  two  Andersons, — that 
the  same  defendants  canied  on  business  in  partnership  together  under  the  style  or 
firm  of  Allen  &  Ander.son,  as  in  the  said  deed  mentioned ;  and  that  the  same  defen- 
dants, before  and  at  the  time  the  said  deed  was  executed,  also  carried  on  business  in 
partnership  with  the  defendant  M'Henry  under  the  style  or  firm  of  James  M'Henry  : 
that  the  causes  of  action  in  the  declaration  mentioned  were  cau.ses  of  action  which 
accrued  to  the  plaintiff  from  all  the  defendants  jointly  as  members  of  the  said  firm 
of  James  JVI'Henry  :  and  that  the  said  deed  in  the  same  defendants'  fourth  plea 
mentioned  was  and  is  to  the  tenor  following,  that  is  to  say, — "  This  indenture  [320] 
made  the  5th  day  of  February,  18.55,  between  Joseph  Anderson,  Abel  Chapman,  and 
Joseph  Anderson  the  younger,  of,  &c.,  provision  merchants,  trading  under  the  style 
or  firm  of  Allen  &  Anderson,  of  the  first  part,  Richaid  Sanderson,  of,  &c.,  bill-broker, 
John  Green  Elsey,  of,  &c.,  and  liaymond  Pelley,  of,  Sec,  of  the  second  part,  the 
several  persons  who  are  respectively  creditors  of  the  said  parties  hereto  of  the  first 
I^art  on  account  of  their  said  firm  of  the  third  part,  the  several  persons  who  are 
respectively  creditors  of  the  said  Joseph  .Anderson  separately,  of  the  fourth  part,  the 
several  persons  who  are  respectively  creditors  of  the  said  Abel  Chapman  separately, 
of  the  fifth  part,  and  the  se\eral  persons  who  are  respectively  creditors  of  the  said 
Joseph  Anderson  the  younger,  of  the  sixth  part :  Whereas,  the  said  Joseph  Anderson, 
Abel  Chapman,  and  Joseph  Anderson  the  younger,  are  indebted  on  account  of  the 
co-partnership  bu.siness  carried  on  by  them  under  the  aforesaid  firm,  to  the  several 
persons  parties  hereto  of  the  third  part,  in  various  debts  or  sums  of  money,  some  of 
which  are  secured  by  bills  of  exchange  or  other  securities  which  will  speedily  become 
due,  and  which  said  debts  or  suras  of  money  the  said  Joseph  Anderson,  Abel  Chapman, 
and  Joseph  Anderson  the  younger,  are  at  present  not  able  to  pay  in  full :  And  whereas 
the  several  partners  of  the  said  firm  are  or  may  be  indebted  to  divers  persons  on  their 
respective  separate  accounts  :  And  whereas  the  said  firm  of  Allen  &  Anderson  having 
suspended  its  payments  on  the  6th  day  of  October,  1854,  a  meeting  of  creditors  of 
the  said  firm  was  held  on  the  15th  day  of  November,  1854,  at  which  meeting  a  state- 
ment of  the  affairs  of  the  said  firm  was  submitted  ;  and  thei'eupon  it  was  unanimously 
resolved  by  the  creditors  present  that  the  affairs  of  the  said  firm  should  be  wound  up 
under  inspection,  and  that  the  said  persons  parties  [321]  hereto  of  the  second  part 
should  be  inspectors  for  that  purpose ;  and  it  was  r&solved  that  a  proper  deed  of 
inspectorship,  providing  for  the  winding  up,  administration,  and  distribution  of  the 
joint  estate  of  the  said  firm  and  the  separate  estate  of  the  partners  thereof  according 
to  the  rules  in  barrkr-uptcy,  arrd  as  if  bankruptcy  had  takeir  place  on  the  6th  day  of 
October-,  1854,  and  with  all  the  usual  clauses,  should  be  pr-epar'ed  and  appr'oved  by 
the  iiispector-s,  and  that  a  dividend  should  be  paid  as  early  as  possible  upon  such  deed 
beirrg  executed,  aird  further  dividends  fr-om  time  to  time  when  5  per  cent,  should  be 
in  hand  :  and  it  was  further  I'esolved  that  no  creditor  sigrring  or  asserrting  to  the  said 
resolutions  should  ))e  prejudiced  with  r-espect  to  his  rights  and  remedies  against 
third  persons,  or  with  respect  to  any  .secur-ity  or  lien  he  might  have  for  his  particirlar 
debt :  And  whereas,  pur-suant  to  sirch  resolutions,  these  pr-esents  have  been  prepar-ed, 
settled,  and  appr-oved  oir  behalf  as  well  of  the  iirspector's  as  of  the  said  parties  hereto 
of  the  first  part,  and  of  the  creditors,  for  the  purpose  of  regulating  the  realization  and 
final  liquidation  of  the  affairs  of  the  said  firm  as  hereinafter  provided  :  Arrd  wher-eas 
it  has  Ijcen  agi-eed  that  the  respective  private  or  separate  estates  of  the  said  parties 
hereto  of  the  first  part  shall  be  available  for  the  purposes  of  these  presents,  subject 


8  C  B.  (N.  S.) 322.  GARDNER    V.  CHAPMAN  I  1^1 

to  the  p.i^Mueiit,  satisfaction,  or  displiarge  of  any  liens,  cliarges,  or  ini-ianhianees 
existing  thereon,  and  of  their  respective  private  or  separate  debts,  liabilities,  or 
engagements,  in  like  manner  as  the  surplus  of  a  partner's  separate  estate  would  be 
available  in  case  of  bankruptcy  :  Now  this  indenture  witnesseth,  that,  in  pursuance  of 
the  said  resolutions  and  agreements,  and  in  consideration  of  the  covenants  hereinafter 
contained  on  the  part  of  the  creditors  of  the  said  Joseph  Anderson,  Abel  Chapman, 
and  Joseph  Anderson  the  younger,  [322]  each  of  them  the  said  Joseph  Anderson, 
Abel  Chapman,  and  Joseph  Anderson  the  youngci-  doth  hereby,  for  himself,  his 
heirs,  &c.,  covenant  and  agree  with  and  to  the  said  parties  hereto  of  the  second  part, 
and  each  of  them,  their  and  each  of  their  executors,  &u  ,  in  manner  following,  that  is 
to  say,  that  they  the  said  Joseph  Anderson,  Abel  Chapman,  and  Joseph  Anderson  the 
younger,  and  each  of  them,  shall  and  will  to  the  liest  of  their  and  his  ability  aud 
power  during  the  continuance  of  this  present  arrangement,  manage,  transact,  and 
conduct  to  a  conclusion  the  liquidation  of  the  affairs  and  estate  of  their  said  firm, 
and  also  the  separate  affairs  and  estate  of  each  of  them  the  said  partners  therein, 
for  the  benefit  of  their  creditors;  and  shall  and  will  for  that  purpose  use  their  best 
endeavours  to  sell  and  convert  into  money,  collect,  receive,  and  recover  as  speedily 
as  possible  all  the  real  and  personal  estate,  debts,  moneys,  goods,  rights,  credits,  and 
effects  now  belonging  or  owing  to  them  or  either  of  them,  and  shall  and  will  make, 
do,  and  execute  all  such  contracts,  acts,  deeds,  and  assurances  as  shall  be  necessary 
for  such  purposes ;  and  further  that  they  the  said  Joseph  Anderson,  Abel  Chapman, 
and  Joseph  Anderson  the  younger,  and  each  of  them,  shall  and  will,  in  the  manage- 
ment, transaction,  aud  conduct  of  such  liquidation,  sale,  conversion,  collection,  aud 
receipt,  and  as  to  the  times  of  such  sale  and  conversion,  from  time  to  time  attend  to, 
observe,  and  act  on  such  directions  as  the  inspectors  or  inspector  shall  give  ;  and 
further  shall  and  will,  subject  to  such  directions  and  the  provisions  hereinafter  con- 
tained, administer  the  said  estates  and  effects  in  maimer  hereinafter  provided,  that  is 
to  say, — It  is  hereby  agreed  and  declared, 

First.  All  the  moneys,  cheques,  bills  of  exchange,  aud  notes  of  hand,  aud  securities 
for  money  which  shall  be  received  and  got  in  from  the  produce  of  the  said  [323] 
partnership  estate  and  effects  or  otherwise,  and  which  shall  not  be  laid  out,  invested, 
or  applied  as  hereinafter  directed  or  authorized,  shall  forthwith  from  time  to  time  be 
paid  or  deposited  into  or  with  the  house  or  iirni  of  Willis,  Pcrcival,  &  Co.,  or  to  such 
other  bankers  as  shall  be  api)roved  of  or  directed  by  the  said  inspectors  or  inspector,  to 
be  carried  or  placed  to  the  account  or  credit  and  in  the  joint  names  of  the  said  Joseph 
Anderson,  Aljel  Chapman,  and  Joseph  Anderson  the  younger,  or,  if  the  inspectors  or 
inspector  shall  so  direct,  then  to  the  joint  account  and  credit  and  in  the  joint  names 
of  such  other  persons  (inclusive  or  not  inclusive  of  the  inspectors  or  either  of  them) 
as  the  inspectors  or  in.spector  shall  diiect,  in  order  that  the  same  may  be  applied  as 
hereinafter  mentioned. 

Second.  The  said  Joseph  Anderson,  Abel  Chapman,  and  Jo.scph  Anderson  the 
younger,  and  each  of  them,  shall  forthwith  make  out  and  deliver  to  the  said  ins])cctors 
a  full  account  of  their  partnership  and  separate  estates  and  assets,  and  of  their  and 
each  of  their  debts,  and  give  notice  to  their  several  creditors  of  the  said  siisfiension  of 
payment,  and  of  these  presents,  and  shall  and  will  from  time  to  time,  on  or  before 
the  lirst  day  of  every  calendar  month,  or  as  soon  thereafter  as  conveniently  m.iy  be, 
make  out  an<l  sigu  a  true  and  perfect  account  in  writing  of  all  moneys,  bills,  notes, 
aud  other  securities  received  and  paid  by  them  and  each  of  them  duiing  the  preceding 
month  on  account  of  their  said  partnership  or  the  assets  thereof;  and  also  shall  and 
will,  within  fourteen  days  next  after  the  expiration  of  every  ipiartcr  of  a  year,  or  as 
soon  after  as  conveniently  ma}'  be, — the  first  quarter  of  a  year  to  be  calculated  from 
the  day  of  the  date  of  these  |)resents, — make  out  and  sign  a  true  and  perfect  account 
or  statement  in  writing  of  all  and  every  sums  or  sum  of  money  received  and  paid, 
and  good.s,  wares,  and  [324]  iiierchandizes  sold  and  disposed  of  by  them  aud  him, 
and  also  of  all  such  other  transactions  as  shall  have  occurred  or  Uikeii  i)lace  dniing 
the  (piarter  of  a  year,  in  the  conduct  of  or  in  reference  to  the  .said  |)aitncrship 
business,  estiite,  and  etlects,  and  their  respective  se[)arate  estates  and  a.sscts  hereby 
covenanted  to  be  li([uidated,  and  which  shall  be  necessary  or  material  to  bo  knuwn 
to  the  said  inspectors  in  order  to  their  being  enabled  fiom  time  to  time  to  form  a 
competent  judgment  of  the  alfaiis  of  the  said  ])artuership  ;  and  also  shall  anil  will 
deliver  a  copy  of  such  monthly  aud  quarterly  accounts  and  statements  respectively 
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unto  the  said  inspectors,  or  to  one  of  them,  to  the  intent  that  the  same  may  be  laid 
before  the  creditors  parties  hereto  when  and  as  the  said  inspectors  or  inspector  shall 
think  fit. 

Third.  The  said  Jo.seph  Anderson,  Abel  Chapman,  and  Joseph  Anderson  the 
younger,  or  either  of  them,  shall  not  nor  will  at  any  time  or  times  hereafter  during 
the  continuance  of  this  present  arrangement,  without  the  consent  in  writing  of  the 
inspectors  for  the  time  being  acting  under  these  presents,  or  one  of  them,  enter  into 
or  undertake  or  become  engaged  or  concerned  in  any  new  contract,  undertaking, 
trade,  or  business  whatsoever,  so  as  to  charge  or  make  liable  the  said  partnership 
estate  or  effects,  except  such  contracts,  undertaking,  or  business  as  shall  be  essentially 
necessary  for  getting  in  and  disposing  of  the  said  estates  and  effects,  and  liquidating, 
concluding,  arranging,  winding-up,  and  closing  the  said  affairs,  transactions,  and 
engagements,  in  pursuance  of  these  presents,  imder  the  direction  of  the  said  inspectors 
or  inspector  ;  nor  shall,  nor  will,  save  as  herein  authorized  or  provided,  or  as  allowed 
or  authorized  by  the  said  inspectors  or  one  of  them,  do  or  knowingly  sutler  to  be 
done  otherwise  than  by  means  or  in  consequence  [325]  of  legal  compulsion  or  duress, 
any  act,  deed,  matter,  or  thing  whatsoever  wherebj'  any  creditors  or  creditor  of  them 
the  said  parties  hereto  of  the  first  part  shall  or  may  obtain  any  security  or  securities 
for  his  her,  or  their  debt  or  debts  or  any  part  thereof,  or  any  preference  or  priority 
of  payment  thereof  or  any  part  thereof  before  any  other  or  others  of  them 

Fourth.  The  said  Joseph  Anderson,  Abel  Chapman,  and  Joseph  Anderson  the 
younger  shall  and  will  keep  proper  liooks  of  accounts  relating  to  the  said  partnership 
estate  and  effects,  and  also  of  their  sepai-ate  estate  and  assets  herebv  covenanted  to 
be  liquidated,  and  the  management  and  disposal  thereof,  and  therein  make  or  cause 
to  be  made  true  and  proper  entries  of  all  their  respective  receipts,  payments,  and 
disbursements,  and  of  all  such  other  tran.sactions,  matters,  and  things  as  shall  be 
requisite  in  order  to  shew  the  true  state  and  condition  of  the  said  partnership  estate 
and  effects,  and  of  the  assets  applicalile  to  the  satisfaction  of  the  debts  thereof ;  and 
shall  and  will  preserve  all  letters  received  by  them  respective!}',  and  make  and  keep 
copies  of  all  letters  sent  by  them  and  him  to  all  and  every  of  the  correspondents  of 
the  said  firm  or  other  person  or  persons  whatsoever  respecting  their  affairs  or  conduct 
in  such  partnership  business,  and  preserve  all  other  papers  and  writings  relating  to 
the  same  ;  and  also  shall  and  will  permit  the  inspectors  or  inspector  for  the  time  being 
from  time  to  time  and  at  all  times  during  the  continuance  of  this  arrangement  to 
examine  and  inspect  the  said  books  of  account,  letters,  papers,  and  writings,  or  any  of 
them  ;  and  shall  and  will  from  time  to  time  when  and  as  often  as  they  the  said  Joseph 
Anderson,  Abel  Chapman,  and  Joseph  Anderson  the  younger,  or  either  of  them,  shall 
be  thereunto  required  by  the  inspectors  or  any  of  them,  shew  and  report  to  them  or 
him  the  true  state  and  condition  of  the  [326]  accounts  and  of  all  the  proceedings 
relating  to  the  said  co-partnership  business  and  estates,  and  also  the  said  separate 
estates  and  assets. 

Fifth.  The  said  Joseph  Anderson,  Abel  Chapman,  and  .loseph  Anderson  the 
younger,  and  each  of  them,  shall  and  will  when  thereunto  required  by  the  inspectors 
and  inspector  for  the  time  being,  or  any  of  them,  and  whenever  so  required,  verify 
the  truth  of  such  accounts  by  a  statutor}'  declaration  ;  and,  generally,  shall  and  will 
at  all  times  and  in  all  respects  attend  to  and  act  upon  such  directions  or  suggestions 
as  the  inspectors  or  inspectoi-  shall  from  time  to  time  or  at  any  time  give  relative  to 
the  said  business  and  estate,  and  to  the  sale  and  realization  of  the  said  pi'operty  and 
effects. 

Sixth.  The  moneys  to  arise  from  the  liquidation  of  the  separate  estates  of  the 
said  parties  hereto  of  the  first  part  respectively  shall  be  applied  first  in  the  payment 
and  satisfaction  of  the  costs  of  the  sale  and  conversion  thereof  respectively  ;  and  all 
such  money's  shall  he  paid  into  such  bank  as  aforesaid,  to  be  distributed  and  applied, 
after  satisfaction  thereout  of  such  costs,  in  or  towards  satisfaction  of  the  debts  of  the 
said  parties  hereto  of  the  first  part  respectively,  with  such  priority  of  the  separate 
debts  as  would  be  allowed  in  bankruptcy,  and  as  hereinafter  mentioned. 

Seventh.  The  surplus  moneys  to  arise  from  the  joint  estate  and  assets  of  the 
said  firm  or  partnership  of  the  said  parties  hereto  of  the  first  part,  and  also  the  surplus 
proceeds,  if  any,  of  the  said  separate  estates,  after  payment  of  the  said  separate  debts 
respectively,  shall  from  time  to  time,  after  payment  of  costs  and  expenses  hereby 
authorized,  be  divided  amongst  and  paid  to  the  said  joint  creditors,  according  to  the 
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rules  of  division  applicable  in  case  of  liankruplcy,  as  if  llie  parties  hereto  of  the  first 
part  had  become  bankrupt  on  the  [327]  said  (ith  day  of  October,  185-1  ;  and  creditors 
or  persons  who  would  be  entitled  to  prove  in  such  bankruptcy  shall  be  deemed  creditors 
for  the  amounts  they  would  be  entitled  to  prove,  and  the  creditors  shall  have  the 
same  rights  respectively  as  toset-oti',  mutual  credit,  lien,  and  priority,  and  the  moneys 
to  arise  from  the  joint  and  separate  estates  and  assets  of  the  said  parties  hereto  of  tlie 
first  part  shall  Ije  distril^uted  amongst  the  creditors  in  like  manner  as  the  same  woukl 
be  distributed  in  bankruptcy. 

Eighth.  All  the  said  moneys,  bills,  notes,  and  securities  to  be  paid  or  deposited 
unto  or  with  the  said  house  or  firm  of  Willis,  Percival,  &  Co.,  or  other  bankers  as 
afoiesaid,  shall  there  remain,  and  shall  not  nor  shall  any  part  thereof  be  drawn  tl'.ere- 
out  or  taken  therefrom,  except  by  some  cheque  or  cheques,  order  oi-  orders,  and 
excepting  only  for  the  purposes  of  these  presents,  and  shall  not  be  drawn  or  taken 
contrary  to  any  order  or  direction  which  may  have  Ijeen  given  bj'  'die  inspectors  or 
inspector  for  the  time  being  to  the  said  parties  hereto  of  the  first  part,  or  either  of 
them  :  nevertheless,  it  is  hereby  agreed  and  declared,  that  any  of  the  moneys  to  arise 
from  the  said  partnership  estate  and  business,  and  which  shall  not  be  immediately 
applicable  to  the  payment  of  a  dividend  to  creditors,  may  from  time  to  time,  with  the 
consent  of  the  inspectors  or  inspector,  if  they  or  he  shall  think  it  advantageous  for  the 
said  partnership  estate,  be  laid  out  and  invested  temporarily  in  the  purchase  of  govern- 
ment funds.  East  India  or  Exchequer  Bonds,  or  Exchequci-  bilks,  or  other  securities 
ajjproved  of  by  the  inspectors, — the  same  to  be  applicable  from  time  to  time  for  the 
purpose  herein  declared  touching  and  concerning  the  moneys  and  securities  which 
shall  be  paid  or  deposited  into  or  with  the  said  house  or  firm  of  Willis,  Percival,  & 
Co.,  or  such  other  liankers  as  aforesaid,  whenever  need  or  occasion  shall  require. 

[328]  Ninth.  It  shall  he  lawful  for  the  inspectors  or  inspector  for  the  time  being, 
and  also  for  the  said  parties  hereto  of  the  first  part,  or  either  of  them,  with  the  con- 
sent of  the  said  inspectors  or  inspector,  to  employ  such  accountants,  agents,  solicitoi's, 
and  clerks  as  may  be  deemed  necessary  to  aid  in  the  investigation  or  advise  on  the 
affairs  of  the  said  liquidation,  and  to  act  or  assist  in  the  conduct  thereof  ;  and  each  of 
the  said  parties  heieto  of  the  first  part  shall  be  allowed  to  retain  or  shall  be  paid  out 
of  the  moneys  arising  from  the  liquidation  of  the  estate,  whilst  he  shall  be  employed 
in  such  liquidation,  for  his  trouble  and  assistance  therein,  such  a  sum  as  the  said 
inspectoi's  or  inspector  for  the  time  being  shall  judge  proper  and  sulticient. 

Tenth.  And  it  is  hereby  agreed  and  declared  b}'  and  between  all  the  pai'ties 
hereto,  that  all  and  cveiy  the  moneys,  bills,  notes,  and  securities  belonging  to,  oi'  whioh 
shall  be  received  oi-  arise  for  or  in  respect  of  the  saiil  partnership  estate  or  business 
and  the  liquidation  thereof,  shall  be  held  and  paid  and  applied  for  the  purposes  here- 
inafter directed  concerning  the  same,  that  is  to  say, — llrst,  to  pay  and  satisfy  the 
costs,  charges,  and  expenses  of  making  and  completing  these  presents, — secondly,  in 
the  payment  of  the  said  allowance,  if  any,  to  the  said  parties  Jiereto  of  the  first  part, 
and  of  all  other  costs,  salaries,  and  expenses  of  accountants,  solicitors,  agents,  clerks, 
servants,  and  other  persons  who  have  been  employed  by  or  on  behalf  of  the  said 
parties  hereto  of  the  first  part,  or  the  said  inspectors,  upon  and  sid)sequent  to  the  said 
6th  day  of  October,  185-f,  in  investigating  or  advising  on  the  aHaiis  of  the  said 
partnership,  or  whom  hereafter  it  may  be  necessary  or  advisalile  to  employ  in  the 
conduct  of  the  .said  liquiilalion,  and  all  costs  and  ex])eiiscs  othei'wise  attending  the 
execution  of  the  provisions  and  powers  herein  (•on-[329]-taincd  in  relation  to  the  said 
partneiship  estate,  assets,  and  liabilities,  and  also  all  costs  and  expenses  incident  to 
the  sale,  disposition,  collecting  in,  or  receiving  of  the  said  co-partnership  estate  or 
assets,  or  in  winding  up  the  said  Ijusiness  thereof, — thirdly,  the  surplus  or  residue  of 
the  said  moneys  to  arise  shall  be  applieil  in  payment  of  dividends  to  the  creditors  as 
herein  directed,  until  satisfaction  of  their  debts,  with  interest, — fourthly,  and  the 
ultimate  surplus,  if  any  shall  remain  after  the  disbursements  and  payments  herein 
authorized  or  directed  to  be  made,  and  after  satisfaction  or  payment  to  the  said 
creditors  of  theii'  respective  debts,  with  interest  for  the  same  after  the  rate  of  .01.  per 
cent,  per  annum,  shall  be  retained  by  or  paid  to  the  said  parties  hereto  of  the  first 
part,  their  executors,  &c.,  according  to  their  respective  shares  and  inteicsts  therein, 
and  subject  to  theii'  respective  rights  and  obligations  inter  se,  and  p.irticularly  in 
rcterence  to  any  surplus  of  thcii'  respective  estates  which  may  have  been  lirougiit  or 
applied  in  aid  of  the  partnership  assets,  in  the  same  maimer  as  if  their  partnership 
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engagements  had  been  closed  by  themselves  uucontiolled  by  any  provisions  herein 
contained  :  Provided  always  and  it  is  hereby  declared  and  agreed  by  and  between  all 
the  said  parties  to  these  presents,  that,  notwithstanding  the  trusts  or  directions  afore- 
said, it  shall  and  may  be  lawful  to  and  for  the  said  Joseph  Anderson,  Abel  Chapman, 
and  Joseph  Anderson  the  3'ounger,  with  the  sanction  of  the  said  inspectors  or  either 
of  them,  out  of  the  moneys  which  shall  be  subject  to  the  said  directions,  to  pay  and 
discharge  in  full  such  debts  or  salaiies  as  are  or  would  be  payable  in  full  if  the  estate 
were  being  administered  in  the  court  of  bankruptcy. 

Eleventh.  The  first  dividend  out  of  the  moneys  arising  from  the  joint  estate 
and  assets  shall  be  paid  [330]  unto  the  joint  creditoi-s,  their  executors,  &c.,  forthwith, 
so  far  as  such  moneys  have  been  realized,  and  dividends  shall  afterwards  from  time  to 
time  be  made  amongst  the  creditors  and  their  respective  executors,  &c.,  as  often  as 
there  shall  be  sufficient  in  hand  to  pay  5  per  cent,  on  the  debts  or  amounts  payable 
to  them,  or  earlier  if  the  inspectors  or  inspector  shall  so  direct,  until  such  creditors 
shall  have  received  20s.  in  the  pound  on  their  respective  debts,  and  interest  as 
aforesaid. 

Twelfth.  And,  generally,  it  is  the  express  agreement  and  understanding  of  all 
the  said  parties  to  these  presents  that  the  said  moneys  and  assets  to  be  produced  by 
the  liquidation  shall  be  payable  and  distributable  to  and  amongst  all  such  of  the 
creditors  of  the  parties  hereto  of  the  first  part,  in  such  and  the  same  manner  as  the 
same  would  be  payable  and  distriluitable,  and  the  same  i-ights  and  equities  shall 
prevail  and  govern  any  disputes  and  questions  amongst  the  said  creditors  in  relation 
to  their  said  debts,  and  between  the  said  creditors  and  the  said  parties  hereto  of  the 
first  part,  as  if  an  adjudication  in  bankruptcy  had  been  made  against  the  said  parties 
hereto  of  the  first  part  on  the  Gth  day  of  October,  1854  ;  and  that  any  application  of 
the  said  moneys  and  assets  herein  specially  directed  to  be  made,  which  may  not  be 
exactly  in  accordance  with  the  rnles  of  bankruptcy  if  such  adjudication  had  been 
made  as  aforesaid,  shall  be  deemed  to  be  qualified,  altered,  or  controlled  by  this  present 
provision. 

Thirteenth.  The  said  parties  hereto  of  the  first  part,  or  any  of  them,  shall  have 
full  power  and  autliority,  with  the  consent  in  writing  of  the  said  inspectors  or  inspector 
for  the  time  being,  to  make  any  composition  and  allow  time  for  the  payment  of  any 
debts,  and  to  submit  to  arbitration  on  behalf  of  themselves  or  him-[331]-self,  or  on 
behalf  of  the  said  creditors  parties  hereto,  or  any  of  them,  as  the  case  may  be,  any  and 
every  difference  or  dispute  which  may  ari.se  relating  to  the  claims  of  creditors  or  other 
persons  on  the  said  partnership  esUite,  whether  holding  or  not  holding  any  bills  or 
securities,  and  to  their  right  to  claim  against  the  said  partnership  estate,  or  against 
the  said  parties  hereto  of  the  first  part,  and  to  the  amount  of  their  debts  or  claims, 
and  all  other  disputes  and  differences  which  may  arise  with  any  person  or  persons 
whomsoever  respecting  the  estate  of  the  said  pai'ties  hereto  of  the  fir-st  part,  or  any  of 
them,  or  any  demand  thereon,  or  in  any  manner  relating  thereto,  and  to  abide  by  and 
perform  the  award  in  every  such  arbitration  ;  and,  further,  it  shall  be  lawful  for  the 
said  parties  hereto  of  the  first  part,  or  any  of  them,  with  the  con.sent  in  writing  of 
the  inspectors  or  inspector,  or  for  the  inspectors  or  inspector  in  the  name  and  as  the 
attorneys  or  attorney  of  the  said  parties  hereto  of  the  first  pait,  or  any  of  them,  in 
case  they  or  he  shall  neglect  so  to  do  on  request  of  the  inspectors  or  inspector,  to  take 
and  use  all  such  legal  and  equitable  courses  or  means  of  action  or  suit  or  otherwise,  or 
by  defending  any  action,  suit,  or  claim,  as  shall  appear  to  be  necessary  for  the  purpose 
of  ascertaining  and  adjusting  the  true  amount  or  validity  of  any  debt  or  debts,  liability 
or  liabilities,  claimed  to  be  due  from  the  said  parties  hereto  of  the  first  part,  or  any 
of  them  ;  and,  further,  it  shall  be  lawful  for  any  creditor  party  hereto,  during  the 
continuance  of  this  arrangement,  with  the  consent  in  writing  of  the  inspectors  or 
inspector,  to  commence  or  institute  any  action  or  suit  for  the  recovery  of  any  debt 
claimed  by  such  creditor,  and  the  amount,  if  any,  i-ecovered  in  such  action  or  suit, 
shall  be  the  amount  on  which  dividends  shall  be  payable  under  these  presents,  but 
such  creditor  shall  not  be  entitled  by  [332]  such  action  or  suit  to  recover  or  obtain 
payment  other  or  more  than  such  dividends  and  any  other  lien  or  security  he  may 
have  previously  held. 

Fourteenth.  Provided  always,  and  it  is  hereby  fui'ther  agreed  that  it  shall  be 
lawful  to  and  for  the  said  parties  heieto  of  the  first  part,  or  any  of  them,  with  the 
sanction  of  the  inspectors  or  inspector  for  the  time  being,  out  of  the  moneys  arising 
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fioni  the  suid  joint  or  soparatc  estates  respectively,  to  pay  any  person  or  persons  having 
any  lien  or  liens  or  other  securities  or  security'  on  any  part  of  the  said  estates  respec- 
tivel}',  the  full  aruount  of  the  moneys  due  to  him,  her,  or  them,  and  for  which  he,  she, 
or  they  shall  have  any  such  liens  or  lien,  securities  or  secuiity,  for  the  purpose  of 
getting  possession  of  the  estate  whereon  the  same  may  subsist  dischargerl  therefrom, 
so  as  that  the  moneys  so  to  be  paid  do  not  in  the  estimation  of  the  inspectors  oi- 
inspector  exceed  the  value  of  the  estate  subject  to  such  lien  or  security,  and  to  keep 
down  the  interest  due  or  to  become  due  on  such  liens  or  securities  ;  and  also,  for  the 
better  preserving  the  benefit  of  any  such  estate,  to  l)orrow  money  for  the  purpose  of 
paying  ofl'  any  such  liens  or  securities  ;  and  to  secure  the  re-payment  of  the  money 
borrowed,  with  interest,  by  transfers  of  any  such  liens  or  securities  paid  by  means  of 
the  money  so  borrowed,  or  by  creating  new  or  further  liens  thereon. 

Fifteenth.  All  debts  and  sums  of  money  owing  by  the  said  parties  hereto  of  the 
first  part,  or  for  which  they  or  their  heirs,  estates,  or  efl'ects  are  or  may  be  liable,  aud 
which  are  or  shall  or  may  be  payable  at  any  future  time  oi-  times,  or  on  any  event 
ascertained  or  not  now  ascertained,  or  on  any  contingency,  and  which  would  be  the 
subject  of  valuation  in  the  case  of  bankruptcy,  may  lie  valued,  and  the  value  thereof 
determined  cither  by  reference  to  any  actuary  or  [333]  accountant  or  by  arbitration 
in  the  usual  mannei-,  as  the  said  inspectors  or  inspector  foi-  the  time  being  may  think 
fit;  and  the  sum  which  shall  be  detei-mined  as  the  immediate  value  of  any  such  future 
or  contingent  debt  or  lialjility  to  be  determined  as  aforesaid,  shall  lie  considered  as 
the  sum  actually  due  and  owing  to  the  creditor,  who  shall  lie  paid  dividends  in  respect 
of  such  immediate  value  in  satisfaction  of  such  future  or  contingent  debr. 

Sixteenth.  All  creditors  of  the  said  paitics  hereto  of  the  first  part  who  shall  hold 
any  liill  or  bill.s  of  exchange,  promissory  note  or  notes,  upon  which  any  other  person 
or  persons  shall  be  liable  for  the  payment  of  the  money  theieby  secured,  shall  be  con- 
sidered as  executing  these  presents  conditionally,  and  shall  not  directly  or  indirectly 
be  bound  or  concluded  by  their  respectively  executing  the  same,  unless  and  until  such 
third  party  or  parties  shall  assent  to  these  presents  or  the  arrangement  hereby  made, 
the  same  being  signed  by  such  creditors  respectively  without  prejudice  to  the  rights 
and  remedies  of  the  creditors  so  conditionally  signing  against  such  ]3ai'ty  or  persons 
respectively  ;  but  such  conditional  signature  shall  be  constiued  as  merely  expi'essing 
the  assent  of  the  last-mentioned  creditors  to  be  parties  to  those  presents  when  they 
shall  have  obtained  the  assent  of  such  third  jwrty  or  parties  as  aforesaid  to  the 
execution  hereof  by  such  creditor  or  creditors  respectively,  without  prejudice  to  his 
or  their  rights  or  remedies  against  any  person  or  persons  other  than  against  the  said 
parties  hereto  of  the  first  part,  their  executors  or  administrators ;  and  dividends  shall 
be  retained  for  creditors  so  conditionally  signing,  to  be  paid  as  soon  as  such  assent 
shall  be  obtained. 

Seventeenth.  And  it  is  hereby  fiu-ther  agieed  and  declared  between  and  by  the 
said  parties  hereto,  that,  in  case  of  any  event  not  herein  oi'  hei'eby  particularly  [334] 
provided  for,  or  in  case  the  inspectors  or  inspector  for  the  time  being  may  deem  it 
prudent  to  have  further  directions  or  powers  concerning  the  said  liipiidation  or  con- 
cerning the  cxcicising  or  fulfilling  by  the  ])arlies  hereto  of  the  first  part  of  any  of  the 
agi'eernents  herein  contained,  it  shall  bo  lawful  for  the  ins[iect(irs  oi-  inspector  for  the 
time  being  from  time  to  time,  upon  fourteen  days'  notice  to  be  given  by  Jidvertisemcnt 
in  the  London  Garxlk,  ov  by  circular  letter  adfli'cssud  to  the  res[iectivc  ci'editors  pai'ties 
hereto,  and  .sent  by  or  through  the  post  in  London,  oi-  left  for  them  at  their  respective 
or  last  known  places  of  abode  or  business,  as  such  inspector  or  inspectors  shall  think 
fit,  tosunniion  a  general  meeting  of  the  said  creditors  parties  hereto,  and  of  tiic  agents, 
attorneys,  or  persons  authorizcfl  to  act.  for  any  of  the  .same  creditors,  so  far  as  tho 
same  shall  be  known  by  the  said  inspectors,  at  such  j)lacc  and  on  such  day  and  time 
as  the  said  inspectors  or  insi)ector  foi'  the  time  lieiiig  shall  think  lit ;  and  at  such 
meeting  .so  sinnmoned  all  and  every  the  said  creditors  whose  debts  shall  not  have  been 
satisfied  shall  have  a  right  to  be  present  and  to  vote  and  concur  in  the  orders  and 
resolutions  [iioposeil  to  or  at  such  meeting,  cither  by  themselves  or  by  tlieii'  respective 
agents  thereto  lawfully  autlioi'ized  by  willing  ;  and  at  each  such  meeting  it  sliall  bo 
lawful  for  the  insjicctors  or  inspector  to  oli'er  .and  ]ii(i]iosc  any  matters  oi-  things 
wherein  they  oi-  he,  oi-  the  jiailies  of  the  Hist  [lart,  or  either  of  them,  shall  want  the 
diiection,  advice,  and  concurrence  of  the  .said  creditors,  and  l<i  vote  thereon  ;  and  the 
resolutions,  rules,  or  determination  of  the  major  part  in  number  and  value  of  such 
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creditors  then  present  whose  debts  shall  not  have  been  satisfied,  or  their  agents,  who 
are  hei'eby  authorized  and  impowei'ed  to  enter  into  and  make  any  rules,  oi'ders,  or 
resolutions,  or  to  give  any  [335]  further  powers  and  authorities  to  the  said  inspectors 
or  inspector,  or  to  the  parties  of  the  first  part,  or  either  of  them,  as  occasion  shall 
require,  with  a  view  to  the  benefit  of  the  said  creditors,  shall  be  binding  and  con- 
clusive upon  all  the  creditors  now  or  hereafter  to  be  bound  by  these  presents,  as  if 
the}'  had  been  present  and  had  voted  and  concurred  therein  ;  and  the  inspectors  and 
inspector  for  the  time  being,  and  the  parties  of  the  Krst  part,  are  respectively  authorized 
to  act  pursuant  thereto,  in  the  same  manner  as  if  such  rules,  orders,  resolutions,  powers, 
and  authorities  had  been  mentioned  in  those  presents,  so  that  the  same  shall 
not  be  inconsistent  with  the  rules  of  distribution  of  bankrupts'  estates  in  cases  of 
bankruptcy. 

Eighteenth.  The  powers 'of  the  inspectors  or  inspector  to  direct,  the  mode  of 
liquidation,  and  from  time  to  time  to  authorize  and  peimit  all  such  matters  and  things 
to  be  done  as  they  or  he  shall  think  beneficial  or  for  the  interest  of  the  creditors,  and 
especially  as  to  the  time  and  mode  of  realization  of  any  of  the  assets,  shall  be  ett'ectual 
and  conclusive,  without  calling  any  general  or  other  meeting  of  the  said  creditors,  and 
without  ha\ing  any  further  or  other  power  from  the  said  creditors  than  what  is  given 
and  contained  in  these  presents,  such  acts  not  being  inconsistent  with  the  rules  of  dis- 
tribution of  bankrupts'  estates  in  cases  of  bankruptcy. 

Nineteenth.  The  majority  in  numljer  and  value  of  the  said  creditors  parties 
hereto  executing  these  presents,  or  otherwise  to  be  bound  hereby,  and  who.se  debts 
shall  not  have  l)een  satisfied,  may  at  any  time,  by  writing  under  their  hands,  require 
the  inspectors  or  inspector  for  the  time  being  to  convene  a  general  meeting  of  the  said 
creditors  parties  hereto  ;  and  the  said  inspectors  or  inspector  shall  within  the  space  of 
fourteen  days  ne.xt  after  such  requisition  convene  a  [336]  meeting  accordingly  in  the 
manner  hereinbefore  provided  for  calling  meetings,  and  siiall,  if  required,  at  such 
meeting,  report  the  progress,  acts,  and  transactions  in  and  about  the  partnership  affairs 
and  premises  ;  and  every  such  meeting  shall  have  the  same  powers  as  if  the  same  had 
been  called  by  the  inspectors  or  inspector  for  the  time  being  without  such  requisition. 

Twentieth.  If  at  any  time  before  the  final  settlement  and  liquidation  of  the  said 
co-partnership  affairs  the  in.spectors  or  inspector  for  the  time  being,  or  a  majority  of 
two  thirds  in  number  and  value  of  the  creditors  parties  hereto  or  to  be  bound  hereby, 
whose  debts  shall  not  have  been  satisfied,  shall  by  writing  under  their  respective  hands 
require  the  persons  parties  hereto  of  the  first  part,  or  any  of  them,  to  convey,  transfer, 
and  assign  to  such  persons  as  shall  be  named  in  such  writing,  in  trust  for  the  benefit 
of  the  said  creditors  parties  hereto,  according  to  the  provisions  herein  contained,  all 
the  then  remaining  estate  and  assets  of  them  the  said  pai'ties  hereto  of  the  first  part, 
or  any  of  them,  herein  covenanted  to  be  liquidated,  or  which  shall  have  arisen  there- 
from, then  and  in  such  case  the  persons  or  person  to  whom  such  request  in  writing 
shall  be  addressed  shall  with  all  convenient  speed  thereafter,  at  the  expense  of  the  said 
estate  and  assets,  in  such  manner  as  counsel  shall  advise  or  require,  well  and  effectually 
convey,  transfer,  and  assign  all  the  remaining  assets  or  effects  of  them  the  said  parties 
of  the  first  part,  or  an}'  of  them,  unto  the  persons  so  to  be  named,  in  trust  to  sell, 
dispose  of,  and  convert  the  same  into  money,  and  receive  the  same,  and  to  apply  the 
produce  thereof  for  the  benefit  of  the  said  creditors  respectively  in  a  just  proportion 
according  to  the  provisions  of  these  presents,  and  in  full  satisfaction  thereof,  rendering 
the  surplus,  if  any,  after  [337]  full  satisfaction  of  the  said  debts  and  the  expenses  of 
the  trusts  to  the  persons  parties  heieto  of  the  first  part,  according  to  their  respective 
interests  in  the  same  ;  and,  in  case  the  inspectors,  or  such  majority  of  the  said  creditors, 
shall  require  the  said  remaining  estate  and  eft'ects  to  be  conveyed,  transferred,  and 
assigned,  then  each  of  them  the  said  parties  hereto  of  the  first  part,  for  himself,  his 
heirs,  &c.,  only,  hereby  covenants  and  agrees  with  the  said  parties  hereto  of  the 
second  part,  and  with  each  of  them,  and  with  the  inspectors  and  inspector  for  the  time 
being,  to  convey,  assign,  and  transfer  the  same  accoi'dingly,  and  also  to  deliver  o\'er  to 
the  persons  so  to  be  named  all  the  deeds,  books  of  account,  vouchers,  l)onds,  bills, 
notes,  and  other  securities,  letters,  writings,  matters,  and  things  containing  part  of  or 
in  any  wise  relating  to  the  said  remaining  estate  and  assets,  or  in  any  manner  relating 
to  the  affairs  of  the  said  liqnidatioji ;  and  also  to  do  all  such  acts,  and  give  all  such 
information  and  explanation,  and  execute  all  such  deeds  containing  all  powers  and 
provisions,  including  powers  of  appointing  or  naming  new  or  other  trustees  in  cases  of 
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vacancy  of  the  office,  as  sliall  be  considered  necessary  or  expedient  for  vesting  the 
property  in  the  persons  so  to  be  named,  and  also  for  oiial)b'iiii;  them  to  recover,  receive, 
and  give  effectual  discharges  for  the  same,  and  to  act  in  and  about  the  premises  in  all 
respects  free  from  the  interference  or  conti-ol  of  the  parties  hereto  of  the  tiist  part,  or 
.any  of  them,  as  counsel  shall  in  that  behalf  advise  or  requii'e  ;  anrl  in  that  ease,  and 
immediately  upon  and  simultaneously  with  the  execution  of  deeds  consiilcred  necessary 
or  expedient  by  counsel  for  effectually  vesting  the  said  I'omaining  estate  and  assets  in 
the  persons  so  to  be  named,  and  for  enabling  them  to  recover,  receive,  and  give 
effectual  discharges  for  the  same,  the  said  persons  parties  hereto  of  the  first  [338] 
part  and  each  of  them,  and  their  representatives,  shall  by  force  of  these  presents  alone 
be  released  and  discharged  from  all  further  obligation  to  act  in  liquidating  and  winding 
up  their  affairs,  and  from  all  further  liabilitv  under  their  covenants  herein  contained, 
and  from  all  claims  and  demands  by  the  said  creditors  or  their  respective  representa- 
tive or  representatives  on  account  or  in  respect  of  such  affairs  or  covenants,  or  the 
debts  due  to  such  creditors,  or  otherwise  in  respect  of  the  premises ;  and  these 
presents  may  be  pleaded  as  a  release  accordingly  :  Provided  always,  that,  in  estimating 
the  number  and  value  of  creditors  requisite  for  calling  or  voting  at  meetings,  or  for 
requiring  such  conveyance,  transfer,  and  assignment  of  the  remaining  est;ite  and  effects 
as  aforesaiil,  or  for  any  other  puipose  of  these  presents,  creditors  holding  any  mort- 
gages or  liens  on  any  of  the  property  or  effects  of  the  said  parties  hereto  of  the  first 
part,  or  any  of  them,  shall  be  accounted  creditors  for  such  amount  only  as  after 
allowing  the  value  of  the  property  comprised  in  the  respective  mortgages  or  liens  shall 
appear  to  be  due  to  them  respectively  over  and  above  such  value,  and  so  that,  in  the 
case  of  ci'editors  the  value  of  whose  respective  mortgages  or  liens  shall  exceed  the 
amounts  due  on  the  secui'ity  of  such  mortgages  or  liens,  such  creditors  shall  not  for 
such  pui'posesas  last  afoi-csaid  be  taken  into  account  in  the  value  of  ci'editors  in  respect 
of  their  debts  which  sliall  be  secured  by  such  mortgages  or  liens. 

Twenty-first.  That  if,  before  the  31st  day  of  December,  1S.55,  the  said  ail'airs  of 
the  said  ])arties  hereto  of  the  first  part  shall  not  have  been  finally  conclucled  and 
wound  up,  the  said  parties  to  tliese  presents  of  the  first  pai't,  or  their  representatives, 
shall  be  at  liberty  to  convey,  transfer,  and  assign  to  the  ins|)ectors  or  inspector,  or  to 
such  other  persons  as  shall  be  nominated  [339]  by  them  or  him,  all  the  remaining 
estates,  as.sets,  and  effects  of  the  said  parties  hereto  of  the  first  part  hereliy  covenanted 
to  be  li<|uidated,  and  all  moneys  which  shall  have  been  produced  therefrom,  in  trust 
to  sell,  dispose  of,  and  convert  into  money  and  receive  the  same  respectively,  and  to 
apply  the  produce  for  the  benefit  of  all  the  creditors  in  a  just  pi'oportion  according  to 
the  amount  of  theii'  I'espective  debts  and  to  the  provisions  of  these  presents,  and  in 
full  satisfaction  thereof,  and  in  trust  to  render  the  surplus,  if  any,  after  full  yiayment 
of  all  the  said  debts  and  the  expenses  of  the  said  trust,  to  the  parties  hereto  of  the 
first  part  and  their  rcpi'esentatives,  acc'ording  to  their  respective  interests  in  the  same, 
and  to  exeiutc  all  such  acts  and  deeds  for  etl'ectnally  vesting  the  .same  estate,  assets, 
and  ett'ects  res])ectivcly  in  the  said  insp(^ctors  oi'  inspector  or  persons  so  to  lie  nominated, 
and  for  enabling  them  or  him  to  recovei-,  receive,  and  give  elt'ectual  discharges  for  the 
same  as  could  or  might  be  required  from  the  parties  to  these  presents  of  the  first  part, 
if  such  conveyance,  transfer,  and  assignment  were  made  and  executed  by  them  in 
pursuance  of  any  requisition  under  the  provision  firstly  hereinbefore  conUiined  in 
respect  of  a  conveyance,  transfer,  and  assignment  of  the  estates  and  assets  of  the  said 
parties  hereto  of  the  first  part ;  and  in  that  case,  immediately  u])ou  and  simultaneously 
with  the  execution  of  the  deeds  considered  necessary  or  expedient  by  ('ounsel  for 
cll'ectnally  vesting  the  said  remaining  estate,  assets,  and  effects  in  the  said  inspectors 
or  ins])cctor  or  per.son  so  to  be  nominated,  and  for  the  purpose  of  enal)ling  them  to 
recover,  leeeive,  and  give  cH'cctual  dischai'ges  for  the  .same,  the  said  [jartics  hereto  of 
the  first  part,  their  heirs,  &<■.,  and  every  of  them,  shall  l)y  force  of  these  jjrosonts 
alone  he  rchiased  and  discharged  from  all  further  oliligatioTi  to  act  in  the  winding  u|) 
their  [340]  alfaii'.s,  and  from  all  further  lialiility  under  the  covenants  herein  (•ontaineil, 
and  from  all  claims  and  demands  by  the  said  creditors  or  their  representatives  on 
account  or  in  respect  of  such  affairs  or  covenants,  or  the  delits  duo  to  such  creditors, 
or  otherwise  in  respect  of  the  jiremises  ;  and  those  presents  may  be  plejulcd  as  a 
release  ac^cordingly  :  Provided  further,  antl  it  is  hereby  also  agreed  and  declared,  that, 
if  the  .said  parties  hereto  of  the  first  part  shall  under  the  provisions  hereinbefore  con- 
tained execute  in  trust  for  the  (!icdit()rs  such  conve^Mucc,  transfer,  or  a.ssignnient  as 
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hereinbefore  is  mentioned,  then  iind  in  that  case  the  said  parties  hereto  of  the  first 
part  and  their  respective  represeutati\'es  shall  thenceforth  be  entitled  to  be  indemnified 
and  saved  hai-mless,  in  the  first  place  out  of  their  estate,  assets,  and  effects  so  con- 
veyed, assigned,  or  transferred,  or  b}'  the  creditors  taking  the  benefit  thereof,  from 
and  against  all  costs,  charges,  damages,  losses,  and  expenses  to  be  sustained,  incurred, 
or  occasioned  by  or  unto  them  the  said  parties  hereto  of  the  first  pai't,  or  their  repre- 
sentatives, or  any  or  either  of  them,  by  reason  of  the  use  of  the  names  or  name  of 
them  or  either  of  them  or  otherwise  in  or  for  the  purpose  of  receiving,  recovering,  or 
retaining  such  assets,  estates,  or  eft'ects,  in  any  action,  suit,  or  other  proceeding  which 
may  be  maintained,  prosecuted,  or  carried  on  for  that  pnrpose. 

Twenty-second.  And  it  is  hereby  expressly  declared  and  agreed  by  and  l)etween 
the  parties  to  these  presents,  that,  in  case  any  adjudication  in  bankruptcy  shall  here- 
after be  made  against  the  said  parties  hereto  of  the  first  part,  or  any  of  them,  under 
or  by  virtue  of  which  all  oi'  any  part  of  the  estate,  property,  assets,  and  effects  hereby 
agreed  to  be  got  in,  realized,  and  applied  for  the  benefit  of  the  creditors,  shall  be 
taken  and  applied  for  the  benefit  of  the  creditors  under  any  [341]  such  bankruptcy, 
so  as  to  prevent  the  arrangement  made  by  these  presents  from  being  carried  into 
effect;  and  if,  prior  to  such  adjudication,  any  dividend  or  dividends  shall  have  been 
paid  by  virtue  oi'  in  consequence  of  these  presents,  then  the  creditors  who  shall  have 
received  the  same  shall  respectively  be  admitted  as  creditors  for  their  respective  debts 
now  due  to  them,  except  and  deducting  thereout  .so  much  thereof  as  they  may  have 
received  as  a  dividend  or  dividends  nnder  these  presents  or  from  other  sources  than 
the  .said  estate  and  effects, — it  being  hereby  agreed  that  the  amount  of  all  dividends 
received  by  such  creditors  under  or  in  consequence  of  these  presents  shall  in  the  event 
of  bankruptcy  be  considered  only  as  so  much  money  received  in  discharge  to  the 
extent  of  their  respective  principal  debts  ;  and  such  creditors  shall  be  allowed  to  prove 
foi'  the  whole  of  their  respective  debts,  after  deducting  therefrom  such  moneys  so 
received  as  dividends  or  otherwise  as  aforesaid. 

Twenty-third.  Provided  always,  and  it  is  hereby  agreed  and  declared,  that,  if  any 
or  either  of  the  inspectors  hereby  appointed  or  to  be  appointed  as  hereinafter  men- 
tioned shall  die,  or  go  to  reside  abroad,  or  become  unwilling  or  incapable  to  act  in  the 
exercise  of  the  trusts,  powers,  or  objects  of  these  presents,  then  and  as  often  as  it 
shall  happen,  it  shall  be  lawful  to  and  for  the  surviving  or  continuing  inspectors  or 
inspector,  or  the  executors  or  administrators  of  the  last  surviving  inspector,  to  nominate 
and  appoint  any  one  or  more  fit  or  proper  person  or  persons,  whether  a  creditor  or 
creditors  or  not  of  the  said  parties  hereto  of  the  first  part,  or  of  any  of  them,  to  be  an 
inspector  or  inspectors  either  with  the  surviving  or  continuing  inspectors  or  inspector 
or  alone  as  the  case  may  be  ;  and  every  inspector  .so  appointed  shall  thenceforth  act 
in  the  execution  of  these  presents  and  the  trusts,  powers,  [342]  and  objects  thereof,  as 
fully  and  effectually  to  all  intents  and  purposes  as  if  he  had  been  originally  appointed 
by  these  presents. 

Twenty-fourth.  And  this  indenture  further  witnesseth  that,  in  further  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  premises  hei'einbefore  centained, 
each  of  them  the  said  several  creditoi's  parties  hereto  respectively,  doth  herein',  for 
himself  and  her.self,  and  for  his  and  her  heirs,  executor.s,  administrators,  partner  and 
partners,  only,  but  not  one  of  them  for  the  other  or  others  of  them,  or  for  the  heirs, 
executors,  or  administrators,  partner  or  partners,  of  the  other  or  others  of  them, 
covenant,  promise,  and  agi-ee  with  and  to  the  said  paities  hereto  of  the  first  part,  that, 
immediately  after  these  presents  shall  be  dis  harged  from  the  proviso  hereinafter  con- 
tiiined  for  making  void  the  same,  or  upon  the  execntion  by  the  said  parties  hereto  of 
the  fii'st  part,  or  their  representatives,  of  such  deed  or  deeds  as  in  the  events  herein- 
before provided  shall  be  considered  necessary  or  expedient  by  counsel  for  effectually 
vesting  in  trust  and  for  the  benefit  of  the  creditors  of  the  parties  hereto  of  the  first 
part,  and  enabling  the  person  or  persons  so  nominated  in  trust  for  that  purpose  to 
recover,  receive,  and  give  eHectual  discharges  for,  the  assets,  estate,  property,  and 
effects  of  the  said  parties  hereto  of  the  first  part,  then,  immediately  and  simultaneonsh", 
upon  either  of  the  said  cases  happening,  they  the  said  creditors  parties  hereto  or  who 
shall  be  liound  hereby,  or  their  representatives,  shall  and  will  by  such  deed  or  deeds, 
instrument  or  instruments,  as  counsel  on  behalf  of  the  said  parties  hereto  of  the  first 
part,  or  their  representatives,  shall  advise,  effectually  release  and  discharge  the  said 
parties  hereto  of  the  first  part  and  their  representatives  from  all  and  all  maimer  of 
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actions,  &c.,  claims  ami  demands  whatsoever,  both  at  law  and  in  equity,  or  [343] 
otherwise  howsoever,  which  they  the  said  creditors,  or  any  of  them,  or  their  or  either 
of  their  heii's,  &c.,  now  have  or  hath,  or  hereafter  shall  or  may  have,  challenge,  claim, 
or  demand  against  the  said  parties  hereto  of  the  first  part,  or  any  of  them,  or  their  or 
any  of  their  heirs,  &c.,  or  their  or  any  of  their  estates  or  efl'ccts,  for  or  by  means  or 
on  account  of  all  and  every  or  any  of  the  debts  to  them  or  any  of  them  now  due  and 
owing  from  the  said  parties  hereto  of  the  fii'st  part,  or  of  any  interest,  exchange,  or 
commission  due  or  demandable  for  the  same,  or  of  any  other  mattei-,  cause,  or  thing 
whatsoever  in  respect  of  the  said  debts  or  any  of  them  ;  and  that,  in  either  of  the 
cases  aforesaid,  the  pi'esent  covenant  may,  without  the  execution  of  any  such  deed  or 
instrument  of  release,  be  pleaded  and  given  in  evidence  against  the  said  creditors,  or 
any  or  either  of  them,  as  an  actual  release,  and  be  so  accepted  and  treated  against 
the  said  creditors  or  their  representatives. 

Twenty-fifth.  And,  further,  that,  unless  and  until  these  presents  shall  become 
void  by  virtue  of  the  proviso  hereinafter  for  that  purpose  contained,  they  the  said 
ci'editors  parties  hereto  le.spectively  oi'  who  shall  become  bound  hereby,  or  any  or 
either  of  them,  or  their  or  any  of  their  partner  oi'  partners,  or  the  heirs,  executors,  or 
administrators  of  them  or  any  of  them,  shall  not  nor  will  sue,  arrest,  or  cause  to  be 
sued,  imprisoned,  or  arrested,  or  commence  or  prosecute  any  action  or  actions,  suit  or 
suits,  at  law  or  in  equity,  or  other  proceedings,  or  obtain  or  endeavour  to  procure  to 
be  obtained  any  adjudication  in  bankruptcy  against  the  said  parties  hereto  of  the  first 
part,  or  any  of  them,  theii'  oi'  any  of  theii'  heirs,  &c.,  or  to  make  or  sue  out  any 
attachment  oi'  sequestration  of  or  upon  them  or  any  of  them,  or  their  or  any  of  their 
estates  and  effects,  foi'  oi'  an  account  of  the  whole  or  any  pait  of  the  debt  [344]  or  debts 
now  due  and  owing  Ijy  the  said  parties  hereto  of  the  first  part,  or  any  of  them,  to  the 
said  creditors  or  any  of  them  :  and,  in  case  they  the  said  creditors,  or  their  repre- 
sentatives, or  any  or  eithei'  of  them,  shall  in  any  respect  fail  to  obiserve  this  covenant, 
then  and  in  eveiy  such  case,  and  immediately  thereupon,  the  debt  or  debts  of  the 
creditor  or  creditors  by  whom  or  whose  representatives  the  said  covenant  shall  be 
broken  shall  become  ab.solutely  forfeited  and  irrecoverable  in  law  or  equity,  and  the 
same  creditor  or  creditors  shall  thenceforward  cease  to  be  entitled  to  have,  maintain, 
or  make  any  claim  or  demand  in  respect  thereof,  either  by  virtue  of  these  presents  or 
otherwise  ;  and  this  present  covenant  shall  accordingly  o])erate  and  enure,  and  may 
be  pleaded  in  bar,  as  a  good  and  cH'ectual  relea.se  and  discharge  of  such  debts  or  debt, 
and  all  claims  and  demands  in  respect  thereof. 

Twenty-sixth.  Provided  always,  and  it  is  hereby  further  agreed  and  declared 
between  and  by  the  parties  to  these  presents,  that,  in  case  and  so  .soon  as  the 
inspectors  or  inspector  for  the  time  being  acting  under  these  presents  shall  at  any 
time  certify  by  writing  under  their  or  his  hands  or  h.-mfl  that  there  has  been  default 
in  ol>scrvanco  oi'  pei'foiniance  of  the  covenants  hereinbefore  contained  on  the  part  of 
the  said  parties  hereto  of  the  first  part,  or  any  of  them  (and  although  there  may  have 
been  no  default  by  the  other  or  others  of  them),  or  shall  at  any  time  l)efore  the  .Tlst 
day  of  December',  lHr)5,  or  any  subsequent  period  which  the  said  inspector  or 
inspectors  foi-  the  time  being  shall  from  time  to  time  appoint, — and  which  they  or  he 
are  and  is  hereby  authorized  l)y  any  writing  under'  their'  or'  his  hands  or  haird  to 
iqrpoint  for-  that  |)ur'|)ose,  certify  by  writing  under'  their  or'  his  harrds  or-  harrd,  that 
a  pr'opor'tiorr  iir  nirnrln'r'  or'  valrre  of  the  cr'cditor-s  of  the  said  jiarties  IkmoIo  of  the  fir'st 
part,  or'  of  either'  (jf  [345]  them,  sirfHcicrit  to  bind  the  whole,  have  rrot  executed  the.<c 
preserrts,  or-  duplicate  thereof,  or'  a  deed  of  similar'  ell'ect,  therr  and  irr  either' of  the  .said 
cases  this  present  inilcrrture,  and  ever'y  coverrant,  article,  matter',  and  thirrg  her'ciir 
corrtained,  shall,  except  as  to  any  acts,  deeds,  matter's,  or  thirrgs  theretofore  made  or 
dorre  in  pnrsuarrce  of  these  presents,  cease,  deter-mino,  and  be  void  to  .all  irrterrts  and 
prrrposes  whatsoever-,  anythirrg  her'cirr  coirtaitred  to  the  corrtr-ar-y  ther'cof  irr  arry  wise 
notwithstarifling. 

Twerrty-severrth.  Pr-ovided  also,  arrd  it  is  her'cby  agr-ced  aird  dechwed  l>etween 
and  by  the  said  parties  hereto,  that,  wherrever  in  these  pr'cserrts  the  term  "the 
inspectors"  is  used,  it  shall  be  taken  to  mearr  the  irrspcctoi-s  hereby  or  Ircr'cafter  to  bo 
ai)])ointed  as  the  case  may  lie  ;  arrd  that  the  irrspectors  or  ins])ector  now  or  hereafter 
to  bo  appointed  urrder'  or'  by  virtrre  of  these  pr'cserrts  shall  b(!  ])r'(itected  arrd  saved 
harmless  by  and  out  of  the  said  estate  .'ind  eflVcts,  or  by  the  said  cr'C(litors  |)ar'ties 
her'eto,  according  and  in  pr'cjpm  tidii  to  tln'  ariidunl  nf  Iheir'  r'cspcctive  debts,  against  or 
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in  respect  of  all  transactions  and  personal  engagements,  matters,  and  things  whatso- 
evei',  which  they  or  he  shall  lawfully  do  or  cause  to  be  done,  or  enter  into,  direct,  or 
sanction,  in  or  concerning  the  said  estate  and  effects,  by  virtue  or  in  pursuance  of 
these  presents  ;  but  so  that  no  creditor  shall  by  virtue  of  this  engagement  be  liable  to 
pay  a  larger  sum  than  he  hath  received  or  shall  be  entitled  to  recei^'e  from  the  said 
liquidation  ;  and  that  they  the  said  creditors  and  every  of  them,  and  their  and  his 
heirs,  executors,  administi'ators,  partners,  and  assigns  shall  and  will  from  time  to  time 
and  at  all  times  allow  and  confirm  the  same  in  all  respects  ;  and  that  the  inspectors 
now  or  hereafter  to  be  appointed  shall  not  be  answeiuble  or  accountable  for  any  others 
or  other  of  them,  but  each  of  [346]  them  for  his  own  acts,  neglects,  and  defaults  only  ; 
and  that  they  the  said  inspectors  shall  not,  nor  shall  any  of  them  be  answerable  or 
accountable  for  any  money  or  other  property  or  effects  luiless  the  same  shall  be 
actually  received  by  or  delivered  into  their  actual  custody,  and  that  the)'  or  any  of 
them  shall  not  be  answerable  or  accountable  for  any  misfortune,  loss,  or  damage  which 
may  happen  in  the  execution  of  these  presents  or  relative  thereto,  unless  the  same  shall 
happen  by  or  through  their  or  his  own  wilful  acts  or  default  respectively  :  and  also 
that  the  said  parties  heieby  of  the  first  part  and  the  said  inspectors  shall  by  and  out 
of  the  moneys  which  shall  come  to  their  respective  hands,  or  otherwise  arise  from  the 
said  liquidation  by  virtue  of  these  presents,  be  reimbursed  all  costs,  charges,  and 
expenses  which  they  or  any  of  them  shall  or  may  suffer,  sustain,  expend,  or  be  put 
vnito  in  or  about  the  execution  of  all  or  any  of  the  aforesaid  trusts  or  powers,  or  other- 
wise by  virtue  of  these  presents. 

Twenty  eighth.  Provided  always,  and  it  is  hereby  agreed  and  declared  between 
and  by  the  parties  to  these  presents,  that  nothing  herein  contained  shall  extend  to 
prevent  the  said  creditors  parties  hereto,  or  any  of  them,  or  their  or  any  of  their 
respective  partner  or  partners,  or  their  or  any  of  their  respective  heirs,  &c.,  from 
enforcing  or  otherwise  obtaining  the  full  benefit  and  advantage  of  any  mortgage, 
claim,  charge,  or  lien  which  they  or  any  of  them  now  have  or  hath  upon  any  estate  or 
eflects  whatsoever,  or  from  suing,  ]irosecuting,  or  otherwise  proceeding  against  any 
person  or  persons  other  than  or  together  with  the  said  parties  hereto  of  the  first  part, 
their  heirs,  &e.,  who  is,  are,  or  shall  or  may  he  liable  to  or  accountable  for  the  pay- 
ment or  making  good  to  any  of  the  creditors  of  all  or  any  part  of  their  respective 
debts,  either  as  drawers,  indorsers,  or  acceptors  of  any  bill  or  bills  of  exchange  [347] 
or  promissory  note  or  notes,  or  as  being  jointly  or  separately  bound  in  any  bond  or 
bonds,  obligation  or  obligations,  or  other  instrument  or  instruments,  or  as  being  liable 
or  accountable  for  the  payment  of  such  debt  or  debts  without  having  subscribed  any 
bill,  bond,  or  other  instiument  whatsoever,  or  otherwise  howsoever,  as  if  these  presents 
had  never  been  made,  and  for  conformitj''s  sake,  but  for  conformity's  sake  alone,  the 
said  parties  hereto  of  the  first  part,  or  either  of  them,  their  or  either  of  their  heirs,  &c., 
may  be  joined  in  any  such  proceeding  as  last  aforesaid. 

Twenty-ninth.  Provided  lastly,  and  it  is  hereby  agreed  and  declared  that  it  shall 
be  lawful  for  any  creditors  of  the  said  Joseph  Andeison,  Abel  Chapman,  and  Joseph 
Anderson  the  yonngei-,  holders  of  bills  or  notes  drawn,  accepted,  or  indorsed  by  them, 
and  on  which  any  other  person  or  persons  are  also  liable  either  as  drawers,  acceptors, 
or  indorsers  thereof,  notwithstanding  they  shall  have  executed  these  presents  as 
creditors  in  respect  of  the  said  bills  or  notes,  to  abandon  all  claim  in  respect  thereof 
against  the  estate  of  the  said  Joseph  Ander.son,  Abel  Chapman,  and  Joseph  Ander.son 
the  younger,  and  to  resort  to  the  estate  of  such  other  person  or  persons,  provided  that 
such  creditors  shall  not  have  received  any  dividend  under  these  presents,  or,  having 
received  any  such  dividend,  shall  refund  the  same. 

The  plaintiffs  also  demurred  to  the  fouith  plea,  the  ground  of  demurrer  stated  in 
the  margin  being,  "  that  the  deed  in  the  fourth  plea  mentioned  appears  by  the  plea 
not  to  l)e  a  valid  deed  within  the  arrangement  clauses  of  the  Bankrupt  Law  Consolida- 
tion Act,  18-19;  and  that  a  deed  of  arrangement  is  not  within  the  said  act,  if  it 
contains  a  provision  whereby  it  is  provided  that  a  creditor  who  has  not  signed  the 
deed,  and  who  brings  an  action,  is  deprived  of  all  benefit  under  the  deed.     Joinder. 

[348]  The  defendant  Joseph  Anderson,  Abel  Chapman,  and  Joseph  Anderson  the 
younger  took  issue  on  the  above  replication,  and  demurred  to  the  replication, — the 
ground  of  demurrer  alleged  being  "that  the  deed  is  valid,  and  operates  as  a  discharge 
notwithstanding  the  matters  in  the  replication  mentioned ;  and  that  the  replication  is 
l)ad,  and  no  answer  to  the  plea."     -loinder. 
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Mellish  (with  whom  was  Edward  .Tames,  (^.  C),  for-  the  plaiiitilf.  The  question  is, 
whethei'  the  deed  .set  in  the  replication  to  the  fourth  plea  is  a  good  deed  within  the 
224th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106, 
which  enacts  that  "cveiy  deed  or  memorandum  of  arrangement  now  or  hereafter 
entered  into  between  any  such  tradei'  and  his  creditors,  and  signed  by  or  on  behalf  of 
si.x  sevenths  in  number  and  value  of  those  creditors  whose  debts  amount  to  101.  and 
upwards,  touching  such  trader's  liabilities,  and  his  release  therefrom,  and  the  distribu- 
tion, inspection,  conduct,  management,  and  mode  of  winding  up  of  his  estate,  or  all  or 
any  of  such  matters,  or  any  matters  having  reference  thereto,  shall  (subject  to  the 
conditions  hereinafter  mentioned)  be  as  effectual  and  obligatory  in  all  respects  upon 
all  the  cieditoi's  who  shall  not  have  signed  such  deed  or  memorandum  of  arrangement 
as  if  they  had  duly  signed  the  same  ;  and  such  deed  or  memorandum,  when  so  signed, 
shall  not  be  or  be  liable  to  be  disturbed  or  impeached  by  reason  of  any  prior  or 
subsequent  act  of  bankruptcy  :  provided  always  that  every  creditor  shall  be  accounted 
a  creditor  in  value  in  respect  of  such  amount  only  as  upon  an  account  fairly  stated, 
after  allowing  the  value  of  moitgaged  property  and  other  such  available  securities  or 
liens  fi'om  such  trader,  shall  appear  to  be  the  balance  due  to  him."  Now,  the  25th 
clause  of  [349]  this  deed  in  substance  provides,  that,  if  any  creditor  party  thereto,  or 
who  should  become  bound  thereby,  should  take  any  proceeding  against  either  the 
person  or  the  property  of  the  debtors  for  the  recovery  of  his  del)t,  the  debt  should 
become  absolutely  forfeited  and  irrecovei'able  in  law  or  equity,  and  the  creditor  so 
proceeding  should  lose  all  benefit  under  the  deed.  In  Macnamjld  v.  Russell,  1  Hurlst. 
&  X.  611,  the  court  of  Exchequer  rather  intimated  that  such  a  stipulation  would 
render  the  deed  void  :  and  in  Leg;/ v.  Cheesebrouf/h,  ante,  vol.  v.,  p.  741,  this  court  held 
that  such  a  clause  was  not  binding  upon  a  non-.signing  creditoi', — it  being  in  its  nature 
merely  personal  to  the  individual  creditors  who  chose  to  sign  the  deed,  and  inapplic- 
able to  the  creditors  in  general.  It  is  not  competent  to  the  debtors  by  a  deed  of  this 
.soit  to  put  a  non-signing  creditor  in  a  worse  position  than  one  who  has  signed. 
[Wilde,  Q.  C,  contra,  referred  to  the  12th  clause  of  the  deed,  which  provides  that 
"  the  money  and  assets  to  be  produced  by  the  liquidation  shall  be  payable  and  dis- 
tributable to  and  amongst  all  such  of  the  creditors  of  the  parties  hei'eto  of  the  first 
part  in  such  and  the  same  manner  as  the  same  would  be  payable  and  distributable, 
and  the  .same  rights  and  equities  shall  prevail  and  govern  any  disputes  and  questions 
amongst  the  said  creditoi-s  in  relation  to  their  said  debts,  and  between  the  said 
creditors  and  the  .said  parties  hereto  of  the  first  part,  as  if  an  adjudication  in  bank- 
ruptcy had  Ijeen  made  again.st  the  said  par-ties  hereto  of  the  fir-st  ])ar-t  orr  the  6th  of 
October-,  18.54  ;  and  that  airy  applicatiorr  of  the  .said  moneys  and  assets  hci-eirr  speciall}' 
dir-ected  to  be  made,  which  may  not  be  exactly  in  accor-dance  with  the  r-ules  of  bank- 
ruptcy, if  such  a<ljnili(-atioir  had  beeir  nrade  as  afor'csaid,  shall  be  deemed  to  be  ((ualified, 
alter-ed,  or  corrtiolled  by  this  pr-escnt  provision."]  That  clause  [350]  i-clatos  only  to 
the  distribution.  [Williams,  J.  If  the  deed  att'or-ds  a  defence  as  a  deed  of  eornposi- 
tiorr,  the  dofea.sance  clause  may  be  rejected.]  The  fourth  plea  i-usts  entirely  upon  the 
ilcfeasarrce.  To  make  the  deed  a  good  deed  under  the  ari-angemerrt  clauses,  it  must 
provide  that  as  soorr  as  six  sevenths  iir  number  and  value  of  the  cr-editor-s  have  signed 
the  deed,  and  it  has  thcr-cby  become  Ijindirig  on  all  the  creditors  whether  they  have 
signed  or-  rrot,  ther-e  shall  be  a  gencr-al  i-clease.  A  deed  so  signed  must  opcr-ato  exactly 
as  bairkr-u])tcy  arrd  certificate.  Iler-e,  the  signiirg  cr-editor-s  are  simply  bourrd  by  the 
C(intr-act  not  to  sire  :  nobody  releases,  except  by  br-irrgirrg  arr  .-ictiorr.  The  228th  section, 
— which  ])r-ovides  "that  the  cr-editor-s  of  every  such  tr-ader-  shall  have  the  same  i-ights 
respectively  as  to  set-off',  mutual  (-rcflit,  lierr,  arrd  pr-ior-ity,  arrd  joint  arrd  separ-ate 
assets  shall  be  distributed  irr  like  manner  as  irr  bankriqitcy  ;  and  no  cr-editor-  shall  be 
prejudiced  or-  .dlccted  by  beirrg  a  parly  to  arry  such  deed  or  memoranilum  of  arrarige- 
merrt  as  aforesaid,  or  liy  the  same  being  obligatory  uporr  him  as  to  his  right  or  remedy 
against  arry  person  other  tharr  such  trader- ;  and  every  person  who  would  be  oirtitlod 
to  prove  irr  bankruptcy  shall  be  deemed  a  creditor  within  the  meaning  of  the  pi'ovi- 
siorrs  of  this  act  with  r-espect  to  arr-arrgemcrrts  by  deed," — has  always  beerr  held  to 
limit  the  oper-ation  of  the  224th  sei^tion.  Irr  barrkr-uptcy,  a  cr-editor  who  br-irigs  arr 
action  does  rrot  thciely  lose  his  right  to  ])articipate  in  the  assets  of  the  barrkr-u|(t. 
What  right,  then,  can  the  signing  cr-editor-s  have  to  confiscate  the  debt  of  a  non-sigrririg 
creditor?  The  12th  clause  was  probably  in.serted  for  the  jnirpose  of  obviatirrg  the 
ditficulty  which  ar-ose  with  regard  to  cer-tairr  provisions  of  the  deed  in  Irmuj  v.  (haij, 
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3  Hurlst.  &  N.  34.  This  point  was  raised  again  in  Snodin  v.  Botire,  4  Hurlst.  &  N. 
391  ;  but  the  court  gave  no  opinion  upon  it. 

[351]  J.  Wilde,  Q.  C.  (with  whom  was  Milwaid),  contra.  Undoubtedly  the  2.5th 
clause  applies  equally  to  the  non-signing  creditors  as  to  those  who  are  parties  to  the 
deed.  That  clause  operates  in  the  first  instance  as  a  covenant  not  to  sue,  and  in  the 
second  as  a  discharge  or  release  of  the  debt  if  the  creditor  shall  sue  :  and,  if  it  stood 
there,  there  can  be  no  objection  to  the  deed.  Signing  and  non-signing  creditors  are 
placed  in  the  same  position  :  the  release  applies  to  both,  if  they  choose  to  sue.  The 
22Sth  section, — which  is  the  only  one  qualifying  the  224th, — applies  entirely  to  the 
distribution  of  assets  :  there  is  nothing  in  it  which  at  all  touches  the  matter  now  under 
discussion.  The  whole  scheme  of  these  arrangement  clauses  is,  that  the  entire  body  of 
creditors  shall  be  bound  by  what  is  agreed  to  by  six  sevenths,  who  are  to  determine 
what  is  the  most  beneficial  for  the  whole.  [Williams,  J.  It  mav  be  very  reasonable 
that  those  who  are  to  share  in  the  assets  should  be  bound  by  such  I'estrictions  as  they 
may  choose  to  impose  amongst  themselves  :  but  the  question  is  whether  it  is  com- 
petent to  them  to  exclude  a  non  signing  creditor  who  elects  to  sue  X\  The  2.5th  clause 
applies  equally  to  the  creditors  signing  as  to  those  who  do  not.  It  is  vital  to  a 
scheme  of  this  sort  that  the  debtors  shall  not  be  hai-fassed  by  actions  :  and,  if  the 
estate  is  improperly  administered  under  the  deed,  the  creditor  has  a  remedy  under 
s.  229.  [Byles,  J.  The  question  is  whether  a  creditor  shall  by  suing  lose  his  right 
to  share  in  the  assets.]  It  is  but  just  that  he  should.  Besides,  the  question  is  not  so 
much  what  is  reasonable,  as  what  have  the  parties  stipulated  The  1 2th  clause  of  the 
deed  operates  as  a  general  interpretation  clause.  If,  therefore,  the  defeasance  clause 
be  vicious,  the  12th  clause  renders  it  innocuous.  In  Irving  v.  Giny,  3  Hurlst.  &  X.  83, 
Martin,  B.,  asks, — "Do  you  contend  that  the  court  must  go  thiough  the  deed  and 
deci<Ie  what  is  [352]  reasonable  between  the  debtors  and  their  creditors  1  Where  is 
any  authority  given  to  the  court  to  set  aside  a  deed  providing  for  the  distribution  of 
the  whole  estate  amongst  all  the  creditors,  and  assented  to  by  six  sevenths  of  the 
creditors'!"  [Williams,  J.  We  may  set  that  oft" against  what  the  same  learned  judge 
says  in  Macriaiiglif  v.  Russell,  3  Hurlst.  &  N.  618, — "Suppose  the  creditor  claims  5001., 
and  the  trader  denies  that  he  owes  the  creditor  more  than  3001.,  is  the  latter  to  be 
deprived  of  his  debt  because  he  seeks  to  establish  his  claim  by  an  action  ! "] 

Bo\ill,  Q.  C,  and  Murray,  appeared  for  the  defendant  M'Henry,  but  were  not 
heard. 

Mellish,  in  reply,  referred  to  Tetleij  v.  Taylor,  1  Ellis  &  B.  521. 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court  (a) : 

The  question  in  this  case  was,  whether  a  composition  deed  made  in  alleged  pursu- 
ance of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &,  13  Vict.  c.  106),  s.  224, 
upon  the  insolvency  of  the  defendants,  and  which  was  executed  hy  the  requisite 
majoiity  of  their  creditors,  is  valid  as  against  those  who  have  not  assented  to  it. 

It  may  be  assumed  that  the  deed  provided  for  the  distribution  of  the  whole  of  the 
debtors'  property.  It  was,  however,  alleged  on  the  part  of  the  plaintiff  to  be  invalid, 
by  re;ison  of  certain  clauses  inserted  therein,  which,  as  he  contends,  are  unequal  in 
their  operations  ;  one  of  those  clauses,  being  that  upon  which  the  defence  is  founded, 
professes  to  defeat  any  action  brought  by  a  creditor,  whether  one  who  has  signed  the 
deed  or  not,  [353]  by  making  such  action  ipso  facto  a  release  and  forfeiture  of  the 
debt.  The  other  clause  entitles  any  creditor,  1)V  leave  of  the  inspectors,  and  notwith- 
standing the  clause  already  stated,  upon  which  it  is  in  fact  an  exception,  to  bring 
an  action,  and,  in  case  of  success,  to  receive  dividends  upon  the  amount  recovered. 

Now,  the  conjoint  effect  of  those  clauses,  is,  first,  that  a  creditor  who  has  not 
executed  the  deed,  and  whose  debt  is  disputed  either  in  the  whole  or  part,  has  no 
remedy  by  action  to  establish  his  right,  except  at  the  discretion  of  the  inspectors,  who 
may  take  upon  themselves  to  decline  either  to  let  him  execute  the  deed  and  receive 
di^-idends  as  a  creditor,  or  bring  an  action  ;  and,  secondly,  that  the  inspectors  have  a 
discretionary  power  to  allow  any  other  person  to  sue,  and,  if  he  recovers  judgment, 
then  they  are  to  pay  him  dividends  in  respect  of  his  debt,  and  also  costs,  which 
together  with  the  debt  will  make  up  the  sum  recovered  by  him. 

(a)  The  judges  present  at  the  argument  were, — Williams,  J.,  W^illes,  J.,  Byles,  J., 
and  Keating,  J. 
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This  establishes  a  double  inequality,  iiist,  in  respect  of  the  power  of  the  inspectors 
to  allow  an  action  or  not  at  their  discretion  ;  secondly,  in  respect  of  the  possible  mis- 
application of  the  assets  in  payment  of  the  costs  of  such  creditors  as  may  by  leave  of 
the  inspectors  brint;  actions  and  recover  judgment. 

We  cainiot,  therefore,  .say  that  the  deed  does  in  I'espect  of  the  pai-ticular  clauses 
upon  which  the  question  turns  rehitc  to  the  equal  distribution  of  the  debtors'  assets 
unionist  the  creditors  in  payment  of  their  debts  only,  so  as  to  be  within  the  operation 
I  the  statute,  the  construction  of  which  has  been  settled  by  the  decisions  referred  to 
III  the  argument,  to  the  clfect  that  an  arrangement  deed,  to  be  binding  upon  dissenting 
ci'cilitors,  must  relate  to  and  provide  for  such  a  distribution. 

.ludgment  for  the  plaintiff. 

[354]     .I.\CKSON  V.  KiDD.     April  16th,  1860. 

The  fact  of  a  defendant  being  under  terms  to  take  short  notice  of  trial  does  not 
aksolutely  preclude  him  from  applying  to  change  the  venue,  where  the  case  is  in 
other  respects  a  tit  one  for  the  e.xercise  of  the  judge's  discretion  under  the  182nd 
section  of  the  Common  Law  Procedure  Act,  1852. 

This  was  an  action  for  a  money  demand.  The  defendant  applied  to  Blackburn,  J., 
at  Chambei's,  to  cliange  the  venue  from  London  to  Liverpool,  upon  an  affidavit  merely 
stating  that  all  the  defendant's  witnesses  resided  at  the  latter  place.  The  learned 
judge  dismissed  the  summons,  on  the  ground  that  the  defendant  was  under  terms  to 
take  short  notice  of  trial. 

C.  Hutton  now  moved  upon  the  same  affidavit.  He  referred  to  De  Itotlischild  v. 
Schilslon,  8  Exch.  503,  where  Pollock,  C.  B.,  stated  the  following  as  regulations  come 
to  by  the  judges, — "  Fiist,  that,  in  their  opinion,  it  is  more  convenient,  as  a  general 
rule,  that  the  application  to  change  the  venue  by  rule  or  sunuiions  may  be  made  before 
issue  joined  ;  provided  that  tliis  shall  not  prejudice  either  party  from  applying  after 
issue  is  joined  to  lay  the  venue  in  another  county,  if  it  shall  apjjear  that  it  may  be 
more  conveniently  tried  in  such  county.  Secondly,  that  a  defendant,  in  his  attidaxit 
to  obtiiin  the  rule  nisi  to  change  the  venue,  or  in  support  of  a  summons  for  that 
pui'pose  before  issue  joined,  should  state  all  the  circumstances  on  which  he  means  to 
rely  as  the  gi'ound  for  the  change  of  venue  ;  but  that  he  may  if  he  pleases  rely  only 
on  the  fact  that  the  cause  of  action  arose  in  the  county  to  which  he  seeks  to  have  the 
venue  changed,  which  ground  shall  l)c  deemed  sufficient,  unless  the  plaintiff  shews 
that  the  cause  may  be  more  conveniently'  tried  in  the  county  in  which  it  was  oiigin- 
ally  laid,  or  other  goofl  reason  why  the  venue  should  not  be  changed."  [Willcs,  -I. 
I  protest  against  these  lieing  called  resolutions  of  the  judges.  Many  of  the  judges 
have  repudiated  them.  |  [355]  i'cfoi-e  the  passing  of  the  Common  Law  Procedure 
Act,  1S52  (15  iV:  16  Vict.  c.  76),  there  were  two  modes  of  changing  the  venue, — upon 
the  (H)mmon  atiirlavit,  and  upon  special  grounds.  Then  c;ime  the  Common  Law  Pro- 
cedure Act,  the  182nd  section  of  wiiicli  enacted  that  "the  court  or  a  judge  may,  on 
the  application  of  either  party,  order  that  the  trial  shall  take  place  in  any  county  or 
place  other  than  that  in  whicli  the  venue  is  laid  ;  and,  such  order  being  suggested  on 
the  rei'ord,  the  trial  may  be  had  accoidingly."  [Byles,  J.  To  induce  a  judge  to 
make  such  an  order,  three  things  ai'e  necessary, — first,  that  the  defendant's  witnesses 
reside  at  the  place  to  which  it  is  sought  to  change  the  venue, — secondly,  that  the 
plaintilV's  witnesses  also  reside  there, — thirdly,  that  the  cau.sc  of  action  arose  there. 
In  two  of  these  particulars  the  affidavit  on  the  ])rcscnt  occasion  is  defective.] 

Kki.E,  C.  J.  I  am  of  o])inion  that  there  ought  to  be  no  rule  to  change  tiic  \<'nuc 
in  this  case.  This  l)eitig  an  action  foT'  an  ordinary  money  fli^mand,  the  cause  of 
action  cainiot  be  .said  to  have  arisen  in  one  county  more  than  in  another  :  and  the 
ilef(!ndant  comes  after  he  has  been  put  under  tei'ins  to  accept  short  notice  of  trial  : 
and  he  m.ikcs  this  ai)[)iicati()ri  after  a  judge  at  Chambers  has  expressed  an  oi)inion 
that  under  all  the  cii-cumstances  the  venue  ought  not  to  bo  changed.  The  principle 
by  which  the  jurlges  have  been  guided  since  the  ])assing  of  the  Conunon  Law  Proce- 
dure Act,  1852,  is  this, — -that,  if  it  be  made  to  a])poar  that  there  will  be  great  wivsto 
of  costs  in  a  trial  of  the  cause  at  the  place  where  the  venue  is  laid,  an<l  much  .saving  of 
costs  in  trying  it  at  the  ])lacc  to  which  it  is  sought  to  change  the  venue,  the  judge 
is  at   full  lilicrty  to  exercise  his  discretion  in  the  m.ittcr,  .and   to  m.ake  tiie  ordei-  if  ho 
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sees  fit.  The  affidavit  upon  which  this  [356]  motion  is  founded  does  not,  however, 
comply  with  these  requisitions. 

WiLLES,  J.  I  also  am  of  opinion  that  this  application  ought  not  to  be  granted. 
Under  very  special  ciicumstaiices,  where  there  is  a  great  preponderance  of  convenience 
to  both  parties  in  so  doing,  even  after  the  defendant  has  entered  into  an  undertaking 
to  take  short  notice  of  trial,  an  order  for  changing  the  venue  may  be  made.  The  rule 
is  as  laid  down  in  Haijtlwru  v.  Buah,  2  Dowl.  P.  C.  240,  viz.  that,  in  an  action  on  a 
bill  of  exchange,  the  defendant  is  too  late  to  change  the  venue  after  an  order  for  time 
on  the  usual  terms,  and  aTi  undertaking  to  try  at  the  sittings,  though  it  is  sworn 
that  all  the  witnesses  reside  in  the  county  to  which  the  venue  is  required  to  be  moved, 
is  undoubtedly  the  general  rule.  After  such  an  undertaking,  the  burthen  lies  on  the 
defendant  to  shew  special  circumstances  to  induce  the  court  or  a  judge  to  change  the 
place  of  trial. 

Byles,  J.,  and  Keating,  J.,  concurring, 

Rule  refused  («)i. 

[357]     Fluester  r.  M'Clelland  and  Another.     May  7th,  1860. 

[S.  C.  29  L.  J.  C.  P.  237  ;  2  L.  T.  243 ;  6  Jur.  N.  S.  1375 ;  8  W.  R.  497.] 

The  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106, 
provides  that  the  person  and  property  of  a  trader  petitioning  under  the  pri\at€ 
arrangement  clauses  shall  be  protected  from  "  all  process  :  " — Semble,  that  this  means 
process  by  way  of  execution  against  his  person  or  his  goods,  and  does  not  extend  to 
prohibit  a  judgment^creditor  from  registering  his  judgment  under  the  1  &  2  Vict, 
c.  110,  s.  13. — At  all  events,  the  court  w'ill  not,  on  summary  application,  interfere 
to  sti-ike  out  such  an  entry,  inasmuch  as  the  creditor  would  thereliy  be  precluded 
from  taking  the  opinion  of  a  court  of  error. 

The  defendants,  being  traders,  and  unable  to  meet  their  engagements,  on  the  19th 
of  December,  1859,  petitioned  the  court  of  bankruptcy  under  the  211th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106,  and  on  the  same  day  an 
order  was  m.-ide  for  protecting  the  persons  and  propeity  of  the  defendants  from  all 
process  until  the  2nd  of  January,  which  protection  was  subsequently  renewed  until 
the  24th,  and  thence  until  the  15th  of  July.  The  petition  was  duly  supported  bj'  an 
affidavit  in  the  form  given  in  the  schedule  to  s.  2  I  2,  and  a  private  sitting  was,  pursuant 
to  s.  213,  appointed  for  the  24th  of  January  for  the  proof  of  debts,  and  the  proper 
steps  were  taken  for  the  purpose  of  obtaining  the  eon.sent  of  the  required  number  of 
creditors  (ss.  214,  215)  to  an  arrangement.  The  proposal  being  accepted, — to  pay  a 
composition  of  6s.  in  the  pound,  by  certain  instalments, — an  order  of  confirmation  was 
duly  made  by  the  commissioner  pursuant  to  s.  216.  According  to  the  resolution  come 
to  at  the  last  meeting,  the  defendants  were  to  retain  possession  of  their  property  and 
eflects  to  enable  them  to  realize  the  sanif  for  payment  of  the  composition.  Part  of 
the  property  consisted  of  leaseholds,  which  it  was  necessary  to  sell  for  the  purpose  of 
paying  the  last  two  instalments  of  the  composition.  A  sale  having  been  effected,  the 
purchaser  declined  to  complete  the  purchase,  in  consequence  of  the  plaintiff  having  on 
the  2nd  of  January,  1860,  obtained  a  judgment  in  this  action  against  the  defendants 
for  671.  15s.  6d.  debt,  and  51.  lis.  costs,  and  registered  the  same  on  that  day  with  the 
I'egistrar  of  judgments,  as  a  charge  upon  the  defendants'  property. 

[358]  J.  Brown,  on  a  formei-  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  entry  of  the  judgment  should  not  be  struck  out  of 
the  register,  on  the  ground  that  such  entry  was  an  infringement  of  the  defendants' 
protection  order.  [Erie,  C.  J.,  on  granting  the  rule,  observed  that  the  judgment 
was  not  "  process,"  but  that  the  judgment  and  registration  together  operated  as  a 
distringas.] 

F.  Russell  now  shewed  cause.  The  question  is,  whether  the  registering  a  judg- 
ment, so  as  to  make  it  a  charge  on  the  debtor's  real  estate  (ft)-  under  the  sbitute  1  &  2 
Vict.  c.  110,  s.  13,  is  "process"  within  the  211th  section  of  the  Bankrupt  Law  Con- 

(a)i  See  CMee  v.  Bradley,  13  C.  B.  604,  and  Carhmight  v.  Frost,  3  Hurlst.  &  N.  278. 
{a)'^  The  charge  embraces  leaseholds  :  see  Prideaux  on  Judgments,  4th  edit.  p.  61. 
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Bolidatioii  Act,  1849,  12  X'  13  Vict.  c.  106.  Th;it  section  prohibits  the  issuing  of  any 
process  against  the  person  or  property  of  the  bankrnpts.  Now,  the  only  pi'ocess  which 
could  affect  the  person  of  the  bankrupts  would  ho  a  ca.  sa.  ;  and  the  process  which 
would  affect  their  property  would  be  a  ii.  fa.  or  an  elegit.  [Erie,  C.  J.  Would  an 
order  under  the  1  &  2  Vict.  c.  110,  s.  14,  for  charging  the  bankrupts'  stock  or  shares 
be  process  ?]  Probalily  it  would.  [Erie,  C.  J.  That  would  be  analogous  to  process 
against  the  land.  Willes,  J.  We  lately  held  in  a  case  of  Nkholh  v.  Ruseumrne,  ante, 
vol.  vi.,  p.  480, — where  the  question  was  whether  mining  shares  were  shares  in  a  public 
company, — that  we  ought  not  to  interfere  to  set  aside  an  order  under  s.  14,  for  charg- 
ing such  stock,  inasmuch  as  by  so  doing  we  should  l)e  piecluding  the  judgment-creditor 
fi'om  taking  the  opinion  of  a  court  of  error  upon  the  point.]  The  court  would  not  set 
aside  an  une.xecuted  H.  fa.  or  elegit.  Neither  would  they  intei'fere  to  deprive  a  party 
of  the  benefit  of  a  mortgage  upon  the  estate  of  [359]  the  debtors.  If  this  entry  be 
set  aside,  therefore,  tiie  judgment-creditor  will  be  placed  in  a  worse  position  than  if 
the  judgment-debtors  had  become  bankrupts.  Without  clear  words,  the  court  will 
not  inteifere  with  a  vested  right.  [Byles,  J.  If  we  were  to  make  this  rule  absolute, 
the  judguient^creditor  would  have  no  means  of  questioning  the  propriety  of  our  decision  : 
whereas,  if  we  leave  matters  as  they  are,  the  utmost  harm  that  can  happen  will  be  that 
the  parties  will  be  put  to  some  expense.] 

J.  Brown,  in  support  of  the  rule.  "  Process  "  is  susceptible  of  a  signiffcation  wide 
enough  to  embr;ice  that  which  has  been  done  in  this  case.  In  Blackanwres  casv,  S  Co. 
Rep.  1.57  b..  Lord  Coke  says, — "And  be  it  known  that  this  word  '  pi'ocess '  is  taken 
in  law  in  two  significations, — in  one  largely,  and  in  the  other  strictly  :  and  in  the  large 
.sense  it  is  taken  for  all  the  proceedings  in  all  real  and  personal  actions,  and  in  all 
criminal  and  common  pleas."  [Eile,  C.  J.  Chief  Baron  Comyns,  after  citing  that 
passage, — Com.  Dig.  Process  (A.  1),— adds,  "  But,  generally,  it  imports  the  writs  which 
issue  out  of  any  court  to  bring  the  party  to  answer,  or  fordoing  execution."  For  some 
purposes,— as,  for  instance,  for  the  purpose  of  amendments,  the  word  "  process  "  may 
be  construed  largely  ;  but,  when  one  speaks  of  process  against  the  person  or  property, 
it  means  a  writ  of  execution.]  In  BMhouse  v.  Melhr,  4  Hurlst.  &  N.  116,  effect  was 
given  by  tlie  court  of  Exchequer  to  a  similar  order.  [Willes,  J.  That,  no  doubt,  was 
process.]  If  the  word  "  process  "  in  this  case  is  to  bear  only  the  uan'ow  construction 
contended  for  on  the  other  side,  the  very  object  of  tliesc  private  arrangement  clauses 
will  be  wholly  frustrated.  The  registration  of  the  judgment  is  ancillary  to  the  elegit : 
for,  one  of  its  objects  is,  to  prevent  the  debtor  from  [360]  parting  with  the  laud  after 
the  judgment  and  licfore  the  issuing  of  the  wi-it :  1  it  2  Vict.  c.  1 10,  s.  19.  [Erie,  C.  .1. 
No  doubt  the  registering  of  a  judgment  presents  an  obstacle  to  the  debtor's  availing 
himself  of  the  private  arrangement  clauses  of  the  Bankrupt  Act.]  Unless  this  court 
can  grant  the  relief  prayed,  there  is  ])ractically  none.  It  was  clearly  intended,  that, 
in  making  these  arrangements,  the  bankrupt  should  be  left  in  the  uncontrolled  pos.ses- 
sion  and  enjoyment  of  his  property.  [Byles,  J.  Possibly  the  parties  may  be  in  a 
better  position  when  they  have  obtained  a  ceitificate] 

Erle,  C.  J.  I  have  come  to  the  conclusion  that  this  rule  should  be  discharged. 
I  am  of  opinion  that  the  signing  and  registering  of  the  judgment  in  this  case  do  not 
constitute  "  [irocess  "  from  which  the  person  and  property  of  the  defendants  are  protected 
by  the  21  1th  section  of  the  12  &  \'i  Vict.  c.  IO(i,  wiiieh  enacts  that  any  trader  unable 
U)  meet  his  engagements  with  his  creditors  may  present  a  petition,  setting  forth  the 
true  cause  of  such  inability,  and  piaying  that  his  ])orson  and  pi'o])crty  may  be  pro- 
tected from  "all  [)rocess  "  until  further  order.  Is  tile  registry  of  a  judgment  process? 
Directly  it  is  not.  In  terms  it  is  not.  "  Process"  theie  means  a  writ  of  execution. 
Mr.  Brown  presses  us  to  go  beyond  the  words  of  the  section,  and  to  construe  it  accord- 
ing to  its  spirit  and  intention,  which  he  contends  to  bo  to  this  effect, — to  enable  a 
debtor,  wishing  to  be  protected,  without  going  through  the  ordeal  of  a  bankruiitcy, 
but  by  his  own  voluntary  act  of  tiling  a  petition  under  the  arrangement  clauses,  to 
create  a  chaige  upon  his  property,  and  so  stave  off"  every  creditor.  This  would  bo 
putting  into  the  hands  (jf  a  dei)tor  a  jjower  which  he  might  use  for  a  fraudulent  ))urpose. 
These  clauses,  no  [361]  iloiibt,  tend  much  to  the  benelit  of  creditor.s,  in  the  ca.se  of 
an  honest  debtor  ;  but  a  course  of  legislation  which  ap|)lic(i  itself  to  that  particular 
class  only  would  not  l)e  a  very  successful  one.  Being  in  doubt,  I  think  that  in  a  ea-se 
of  this  sort  we  are  bound  to  follow  the  words  of  the  statute,  ami  not  to  go  lioyoiid 
them. 
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WiLLES,  J.  I  am  of  the  same  opinion.  This  is  entirely  a  new  question.  It  is 
impossible  to  say  that  the  matter  is  not  so  doubtful  as  to  be  deserving  of  a  solemn 
decision  in  the  usual  course  of  law.  It  may  be  so  decided.  If  pioeess  were  to  issue 
against  these  defendants  in  violation  of  the  211th  section  of  the  statute,  I  have  no 
doubt  as  to  their  right  to  come  to  this  court  for  relief ;  or,  possibly,  they  might  bring 
trespa.ss.  So,  with  reference  to  any  proceeding  taken  to  enforce  this  judgment,  in 
the  sense  of  e.xecution  against  theii'  property.  If  this  judgment  ought  not,  I))'  I'eason 
of  the  211th  section  of  the  Bankrupt  Act,  to  have  been  registered,  the  court  in  which 
the  proceeding  is  taken  may  possibly  interfere  to  prevent  injustice  being  done.  But, 
this  being  a  fair  questii  n,  and  it  being  open  to  the  defendants  to  question  the  validity 
of  the  registration  bj''  another  mode,  I  think  this  court  ought  not  to  exercise  its 
summary  jurisdiction  in  the  manner  prayed. 

Byles,  J.  I  am  of  the  same  opinion.  If  there  had  been  a  writ  of  fi.  fa.  or 
ca.  sa.  issued  upon  this  judgment,  the  case  would  no  doubt  have  fallen  within  the 
words  of  the  21'th  section  of  the  12  &  13  Vict.  c.  106,  and  we  should  have  been 
entitled  to  interfere.  But  we  must  not  forget  that  the  judgment-creditor  has  rights, 
as  well  as  the  judgment-debtor.  I  can  see  great  inconvenience  and  danger  which 
might  ensue  from  our  taking  upon  ourselves  to  act  upon  this  sum-[362]-mary  applica- 
tion. I  think  the  word  "  process  "  in  this  section  is  not  to  be  construed  as  it  might 
possibly  be  construed  in  a  remedial  statute,  but  according  to  its  ordinary  legal  mean- 
ing :  and,  so  construing  it,  I  do  not  think  it  can  fairly  be  said  to  comprehend  the 
entry  of  a  judgment  on  the  legister  of  judgments.  Aicholls  v.  Eoseicanie,  ante,  vol.  vi., 
p.  4S0,  constitutes  a  precedent  which,  I  think,  may  well  guide  us  upon  this  occasion. 
We  ought  not,  upon  a  rule  of  this  sort,  to  decide  a  novel  point  of  difficulty,  when  by 
so  doing  we  would  be  depriving  the  parties  of  an  opportunity  of  obtaining  the  opinion 
of  a  court  of  error  upon  it. 

Keating,  J.  I  entirely  concur  in  the  opinions  expressed  by  my  Lord  and  my 
learned  Brothers,  on  the  single  ground  that  this  is  not  a  point  which  ought  to  be 
summarily  decided  on  motion,  when  there  are  other  means  of  determining  it  more 
solemnly  and  more  satisfactorily. 

Rule  discharged. 

Russell  and  Others  v.  Niculopilo  and  Another.     April  25th,  1J<60. 

[S.  C.  8  W.  K.  415.] 

A  contract  for  the  sale  in  London  of  a  cargo  of  Taganrog  wheat  then  lying  afloat  at 
Queenstown,  in  Ireland,  contained  the  following  provisions, — "  In  case  of  any  dispute, 
this  contract  not  to  be  void  ;  it  being  agreed  by  buyei's  and  sellers  to  leave  the  same 
to  two  London  corn-factors  mutually  chosen,  or  their  umpire,  and  to  be  bound  liy 
their  decision.  The  above  cargo  is  accepted  on  the  report  and  samples  of  Messrs. 
Scott  &  Co.  of  Queenstown  : " — Held,  that  this  latter  stipulation  amounted  to  a 
warranty  that  the  bulk  was  equal  to  the  report  and  samples ;  and  was  not  merely 
a  representation  that  the  report  was  the  genuine  report  of  Scott  &  Co.,  and  the 
samples  taken  by  them. 

This  was  an  action  for  an  alleged  deceit  on  the  sale  of  a  cargo  of  wheat.  ■ 
The  first  count  of  the  declaration  stated,  that  whereas  before  and  at  the  time  of 
the  making  of  the  [363]  agreement  thereinafter  mentioned,  the  defendants  were  the 
owners  of  a  cei-tain  cargo  of  wheat  then  lying  afloat  at  Queenstown,  in  Ireland,  which 
the  plaintiffs  had  not  before  or  at  the  time  of  making  the  s;ud  agreement  any  oppor- 
tunity of  inspecting ;  and  whereas  the  defendants  before  the  time  of  making  the  said 
agreement  had  caused  their  agents,  to  wit,  Messrs.  Scott  &  Co.,  to  take  samples 
thereof,  and  to  report  upon  the  same  ;  and  whereas  the  said  samples  and  report  were 
before  the  making  of  the  said  agreement  handed  by  the  defendants  to  the  plaintiffs  : 
and  the  plaintifl's  said  that  thereupon  an  agreement  was  entered  into  Isetween  the 
plaintiffs  and  the  defendants  in  the  words  and  figures  following,  that  is  to  sa^^ — 
"London,  December  Dth,  lS5t!.  Bought  from  Messrs.  Nicolopulo  it  Co.,  of  London, 
on  account  of  Messrs.  J.  N.  Kussell  &  Sons,  Limerick,  the  cargo  of  Taganrog  Ghirka 
wheat,  shipped  per  '  Barticola '  from  Taganrog,  say  5300  chetwerts.as  per  bill  of 
lading  dated  23rd  August,  at  the  piice  of  39s.  6d.   (say,  thirty-nine  shillings   and 
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sixpence,  less  -371.  14s.)  per  qaartei-  of  492  lbs.,  clelivcrecl,  iiicliicling  freight  and 
iiisLiiaiicc  (the  latter  fi-ee  of  war  risk)  to  Limerick,  now  at  (i)ueeiisto\vii  foi- oidei-s ; 
reckoning  lOO  chetwei'ts  eiiiial  to  72  qrs.,  until  weight  be  ascertained.  No  charge  for 
dunnage,  2i  commission,  paid  b\'  sellers.  Payment  in  London,  in  cash,  less  interest 
5  per  cent,  per  annum  for  the  unexpired  term  of  two  months  from  this  day,  in 
exchange  for  bills  of  lading  and  policies  of  insurance  eft'ected  with  approved  under- 
writers, but  foi'  whose  sohency  sellers  are  not  to  be  responsible.  In  case  of  an)' 
dispute,  this  contract  not  to  be  void  ;  it  being  agreed  by  buyers  and  sellers  to  leave 
the  same  to  two  London  corn-factors  mutually  chosen,  or  their  umpire,  and  to  be 
bound  by  their  decision.  The  above  cargo  is  accepted  on  the  report  and  samples  of 
Messrs.  Scott  &  [364]  Co.  of  Qucenstown.  Alexander  &  Co."  Averment,  that  the 
said  Messrs.  Nicolupulo  &  Co.  of  London  in  the  saifl  agreement  mentioned,  were  and 
are  the  defendants,  and  that  the  said  Messrs.  J.  N.  Ku.ssell  &  Sons,  Limerick,  in  the 
said  agreement  mentioned,  were  and  are  the  plaintiffs,  and  that  the  .«aid  cargo  men- 
tioned in  the  said  agreement  was  the  cargo  mentioned  in  the  introductoiy  part  of  this 
declaration,  and  that  the  report  and  samples  in  such  agreement  also  mentioned  were 
the  report  and  samples  also  respectively  mentioned  in  the  introductory  part  of  this 
declaration  :  that  the  defendants  broke  their  said  agreement,  in  this,  to  wit,  that  the 
said  cargo  was  not  at  the  time  of  making  the  said  agreement,  or  at  the  time  of  making 
the  said  report  and  taking  the  said  samples,  or  at  any  other  time,  in  accordance  with 
the  said  report  and  samples  ;  but  the  said  cargo  then  was,  and  always  had  been,  of  an 
inferior  quality,  and  in  a  condition  wholly  different  from  that  represented  by  the  said 
report  and  samples,  and  inferior  thereto  ;  and,  by  reason  of  the  premises,  the  said 
cargo  was  of  much  less  value  to  the  plaintiffs  than  it  would  have  been  had  the  same 
been  in  accoitlance  with  the  report  and  samples  ;  and,  by  means  of  the  premises,  it 
became  and  was  neces.sary  for  the  plaintiffs  to  unship  and  reload  it,  whereby  they 
were  oVjliged  to  expend  lai'ge  sums  of  money,  and  were  deprived  of  great  gains  and 
profits  which  would  otherwise  have  accrued  to  them. 

The  second  count  stated  that  the  defendants,  by  falsely,  fraudulently,  and  deceit- 
fully representing  to  the  plaintiffs  that  a  certain  report  purporting  to  be  a  report  upon 
a  certain  cai'go  of  wheat  was  a  true  and  faithful  repoi-t,  and  that  certain  samples  then 
exhibited  to  the  plaintiffs  as  samples  of  such  cargo  had  been  fairly  taken,  sold  the  said 
cargo  to  the  plaintiffs  ;  whereas  the  said  report  was  not  a  true  and  faithful  [365] 
report,  nor  had  the  said  samples  been  fairly  taken,  as  the  defendants  at  the  time  of 
making  the  .said  I'cpresentations  well  knew  :  whei'cby  the  plaintilt's  were  induced  to 
give  a  much  greater  price  for  the  said  cargo  than  they  otherwise  would  have  done  ; 
and  that,  by  means  of  the  premises,  the  plaintitl's  were  damnified  as  in  the  first  count 
more  particularly  mentioned.     Claim,  2()00l. 

The  defendants  demurred  to  the  first  count,  the  grouml  of  demurrer  stated  in 
the  maigin  being,  "that  the  contract  set  out  in  the  first  count  docs  not  contain  any 
warranty  either  that  the  report  was  true  or  that  the  bulk  was  equal  to  the  samples." 
Joinder. 

Mellish,  in  support  of  the  demurrer  (a).  The  (piestion  is  whether  there  is  in  this 
contract  a  warranty  on  the  part  of  the  sellers  that  the  report  was  a  true  report  and 
the  cargo  ecpial  to  the  samples.  It  is  suljmitted  that  it  is  not,  but  that  it  is  enough 
that  the  repoit  is  a  genuine  report  of  Scott  &  Co.,  and  that  the  samples  were  genuine 
samples  taken  by  that  firm.  The  contract  relates  to  a  cai-go  of  wheat  coming  fi'om 
the  Black  Sea  ;  and,  sciing  the  length  of  the  voyage,  it  is  always  doubtful  what  will 
be  the  condition  of  the  wheat.  Uoth  buyer  and  seller  Vicing  in  equal  ignorance  in 
this  rcs|)ect,  the  seller  usually  gets  the  cargo  examined  b}'  persons  who  are  well 
known;  and  their  report  and  the  samples  drawn  by  them  are  handed  to  [36G]  the 
purchaser.  All  that  the  contract  means  is,  to  warrant  the  genuineness  of  the  icport 
and  samples,  not  that   the  former  is  in  all  respects  tiuc  and  the  latter  equal  to  tlie 


(a)  The  point  marked  for  argument  on  the  part  of  the  defendants  was  as  follows  : — 

"That  the  words  in  the  agreement,  'The  aliove  cargo  is  acce|)ted  on  the  report 
and  sanq)les  of  Messrs.  Scott  iV:  ('o.  of  l^>ucenstown,'  do  not  amoiuit  to  a  warranty  that 
the  bulk  was  0(|ual  to  the  samples,  or  that  the  report  was  correct,  Init  merely  to  a 
warranty  that  the  report  was  the  report  of  Scott  it  Co.,  and  that  the  samples  iiad 
1»een  taken  from  the  cargo  by  them." 
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sample.  If  the  purcha.sers  had  required  such  a  warranty,  they  might  have  stipulated 
for  it  in  terms. 

Bovill,  Q.  C.  (with  whom  was  Honyman),  contra  (a).  The  plaintifls  bought  the 
cargo  in  question  by  sample.  [Willes,  J.  And  a  repoit,  which  did  not  shew  whether 
the  wheat  was  sea-damaged  or  not.]  The  only  object  of  the  report,  was,  to  identify 
the  samples.  Upon  those  samples  the  plaintitls  bought.  [Byles,  J.  There  is  nothing 
but  the  samples  to  shew  the  quality  of  the  wheat.  Erie,  C.  J.  The  contract  gi\-es 
the  weight  per  quarter.]  That  i.s  given  as  a  mere  approximation  to  the  measure  of 
the  wheat, — a  mode  of  converting  the  chetwerts  into  quarters.  The  word  "accepted  " 
in  the  bought-note  means  "  bought."  The  plaintiii's  do  not  accept  the  wheat,  but  the 
contract.  [Erie,  C.  J.  What  is  the  word  in  the  sold-note  ?]  In  all  probability  there 
was  only  one  contract. 

Mellish  was  heard  in  reply. 

EiiLE,  C.  J.  I  am  of  opiiuon  that  the  plaiutifl's  are  entitled  to  judgment.  The 
contract  is  to  be  construed  [367]  according  to  the  intention  of  the  parties.  The 
buyers  state  that  they  accept  the  cargo  on  the  report  and  samples  of  Messrs.  .Scott 
&  Co.  The  counsel  for  the  defendants  contend  that  all  that  the  sellers  intended  to 
warrant,  was,  that  the  report  wa.s  the  genuine  report  of  ^Messrs.  Scott  &  Co.,  and  that 
the  samples  were  in  truth  drawn  by  those  gentlemen.  It  does  not  occur  to  me  that 
that  would  be  a  very  material  stipulation  for  the  buyers  :  but  it  would  be  material 
for  the  bu3'ers  to  stipulate  that  they  buy  by  sample,  and  also  to  stipulate  that  their 
acceptance  of  the  contract  is  made  upon  the  faith  of  the  report  which  has  been  handed 
to  them.  Unless  they  have  the  warranty  of  the  report  and  the  samples,  there  is 
nothing  whatever  to  guide  the  buj'crs. 

Willes,  J.  I  am  of  the  same  opinion.  The  language  here  used  amounts  to  a 
warranty  that  the  repoi't  and  the  samples  together  fairly  represent  what  the  cargo 
was.  I  do  not  say  that  the  entire  bulk  must  necessarily  equal  the  sample  :  there  may 
be  a  certain  amount  of  sea-damage.  But,  if  the  report  does  not  q\ialify  the  sample,  it 
is  a  warranty  to  that  extent.  The  only  secui'ity  the  purchasers  have  is  in  the  fact  of 
their  attention  being  drawn  to  the  report  and  the  samples ;  and  the  whole  transaction 
is  ascertained  and  regulated  by  the  representations  therein  contained. 

Byles,  J.  I  also  think  our  judgment  must  be  for  the  plaintitls.  It  is  not 
unworthy  of  observation  not  only  that  the  defendants  had  not  seen  the  cargo  at  the 
time  of  making  the  bargain,  but  that  they  could  not  see  it.  The  terms  of  the  contract 
clearly  amount  to  a  warranty  that  the  report  and  the  samples  shall  fairly  represent 
the  quality  of  the  cargo. 

Keating,  J.  I  am  of  the  same  opinion.  Possibly  [368]  there  may  be  some 
usage  of  the  corn-market  to  warrant  the  construction  sought  to  be  put  upon  this 
contract  by  Mr.  Mellish.  But  we  can  only  construe  it  according  to  the  plain 
and  ordinary  meaning  of  the  words  which  the  parties  have  used.  I  entirely  concur 
with  my  Lord  and  my  learned  Brothers,  that  the  language  in  question  amounts  to  a 
warranty  that  the  cargo  will  agree  with  representations  contained  in  the  report  coupled 
with  the  samples. 

Judgment  for  the  plaintiffs. 

Bessant  l:  The  Great  Western  Eailway  Company.    April  isth,  1800. 

The  plaintiff  folded  his  sheep  in  a  field  adjoining  a  railway,  using  the  quickset  hedge 
forming  the  company's  fence  as  one  side  of  the  inclosure.  .Some  of  the  sheep 
escaping  through  a  small  hole  in  the  hedge,  got  upon  the  railway,  and  were  killed  : 
— Held,  that  the  company  were  liable,  and  that  it  was  no  misdirection  to  tell  the 
jury  that  by  s.  68  of  the  Railways  Clauses  Consolidation  Act,  IS-t-S  (8  &  9  Vict. 

(a)  The  points  maiked  foi'  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 
"  1.  That  the  language  of  the  contract  in  itself  amounts  to  a  warranty  hy  the 
defendants  that  the  cargo  was  equal  to  the  report  and  samples  : 

"  That,  even  supposing  that  such  is  not  the  proper  construction  of  the  contract, 
taken  by  itself,  yet,  when  the  state  of  things  existing  at  the  time  of  the  contract,  as 
disclosed  on  the  declaration,  is  looked  at,  it  is  apparent  that  such  is  the  true  construc- 
tion of  the  contract." 
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c.  20),  the  company  were  bound  to  keep  their  fences  sufficiently  strong  to  prevent 
sheep  and  cattle  from  straying  out  of  the  adjoininji  lands, — the  jury  having  found 
as  a  fact  that  the  fence  was  insufficient. 

This  was  an  action  against  the  Great  Western  Railway  Company,  charging  them 
in  the  first  count  with  a  neglect  to  maintain  a  sufficient  fence  between  their  railway 
and  the  plaiiitid's  lanrl  adjoining,  in  consequence  whereof  certain  sheep  of  the  plaintifl' 
strayed  on  to  the  line,  and  were  killed. 

There  was  also  a  count  for  the  wrongful  conversion  of  the  plaintiflf's  sheep. 

The  defendants  pleaded  not  guilty,  and  not  possessed,  and  also  payment  into  count 
of  201.  on  the  second  count. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes  for  the  county 
of  I)orset,  when  the  following  facts  appeared  in  evidence  : — The  [jlaintifl'  was  po.ssessed 
of  a  tuiiiip  licld  of  about  thirty  acres  adjoining  the  Great  Western  railway,  upon 
which  he  [369]  had  folded  sheep  in  the  usual  way,  with  hurdles  on  three  sides,  the 
quickset-fence  of  the  railway  forming  the  fourth  side,  which  was  left  without  hurdles. 
Between  the  hed,e  and  the  plaintifl"s  field  was  a  ditch,  which  belonged  to  the  company  ; 
and  the  plaintiff  had  placed  his  hurdles  at  the  two  .sides  of  the  inclosure  across  this 
ditch  up  to  the  hedge.  On  the  16th  of  November  last,  the  plaintiff's  sheep,  145  in 
numl)er,  got  through  a  small  gap  in  the  (juickset-hedge  on  to  the  railway,  when  a 
train  luiuiing  down  the  line  tot  amongst  them  and  killed  twenty-five  of  them. 

On  the  part  of  the  plaintifi',  reliance  was  placed  on  the  6iSth  section  of  the  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  which  enacts  that,  "  the  company  shall 
make  and  all  times  thereafter  maintain  the  following;  works  foi'  the  accommodation  of 
the  ownei's  and  occupiers  of  lands  adjoining  the  railwa}',"  that  is  to  say,  amongst 
others,  "sufticient  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for  separating 
the  land  taken  for  the  use  of  the  railway  from  the  adjoining  lands  not  taken,  and 
protecting  such  lands  from  trespass,  or  the  cattle  of  the  owners  or  occupiers  thereof 
fi'om  straying  thereout  by  reason  of  the  railway,  together  with  all  necessaiy  gates, 
made  to  open  towards  such  adjoining  lands,  and  not  towards  the  railway,  and  all 
necessary  styles  ;  and  such  posts,  rails,  and  other  fences  shall  be  made  forthwith  aftei' 
the  taking  of  any  such  lands,  if  the  ownei's  thereof  shall  so  require,  and  th<!  said  other 
works  as  soon  as  conveniently  may  be  :  "  and  it  was  contended  that  the  fact  of  the 
sheep  escaping  on  to  the  railway  was  conclusive  to  shew  that  the  fence  was  insuffici(!nt. 

For  the  defendants  several  compeUnit  persons,  who  had  inspected  the  fence,  were 
called,  and  stated  that  the  fence  was  amply  sutHcient  for  all  ordinary  pur  [370]poses  ; 
but  they  all  .said  that  it  was  not  a  proper  fence  to  rely  on  for  the  folding  of  sheej). 

In  his  summing-up,  the  learned  judge  read  the  6.Sth  section,  and  observed  that  it 
seemed  to  him  that  no  language  could  be  ])lainer, — that  the  company  were  to  make 
and  maintain  such  a  fence  as  would  prevent  the  sheep  and  cattle  of  the  owners  of 
adjoining  lands  from  straying  thereout.  "I  do  not  say,"  continued  his  lordship, 
"that  the  fence  must  be  sutlicient  to  kee])  in  a  hunter.  But  the  broad  question  is, 
whether  or  not  the  fence  was  a  sufficient  fence, — was  it  such  a  fence  as  the  company 
were  bound  l)y  the  act  to  make  I  It  strikes  me,  that,  if  the  use  to  which  the  adjoining 
land  is  put  is  such  (being  an  ordinary  use)  as  to  render  a  stronger  fence  ncces.sary,  it 
would  be  the  duty  of  the  company  to  provide  it;  and  to  place  hiudles  along  it  if 
necessaiy." 

The  jury  returned  a  verdict  for  the  plaintiif  (asscssin.^  the  valueoftheshccp.it 
40s.  each)  for  301.  beyond  the  201.  paid  into  court. 

Kinglake,  Serjt.,  now  moved  for  a  new  trial  on  the  groinid  of  misdirection,  lie 
submitted  that  the  loarnerl  judge  should  have  told  the  jiny  that  it  was  enough  if  the 
comi)any  ke[)t  their  fence  in  an  efficient  state  to  restrain  cattle  from  escaping  under 
ordinary  circumstatices ;  whereas,  the  way  in  which  the  case  was  left  to  tiium  led 
them  to  believe  that  the  fisth  section  cast  upun  llic  cMjinpany  the  duty  of  maintaining 
a  fence  sutlicient  for  a  foM-fence. 

i'jll.h:,  C.  •!.  1  .iin  of  opinion  that  there  should  l)e  no  rule.  1  do  not  perceive 
that  the  learned  judge  laid  down  any  proposition  of  law  about  which  any  doubt  can 
be  entcitaine<l.  The  duty  of  the  railway  company  in  respect  of  fences  is  defined  an  i 
regulated  by  the  [371]  'i^th  section  of  tlie  8  *  !)  Vict.  c.  20.  That  section  was  read 
aTid  explained  t.o  the  jury  :  and  I  cannot  say  that  the  learned  judge's  direction  is  open 
to  exception  because  he  may  have  failed  to  present  to  the  jury  every  illustration 
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which  it  is  susceptible  of.  I  think  it  was  properly  within  the  province  of  the  jury  to 
say  whether  the  fence  was  such  as  an  adjoining  land-owner  using  his  land  according  to 
the  accustomed  course  of  farming  had  a  right  under  the  statute  to  have.  It  seems  to 
me  that  the  question  was  substantially  left  to  the  jury  in  the  only  way  in  which  it 
properly  could  be  left. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  1  think  the  law  is  well  shewn  by 
the  course  of  pleading.  In  Chitty  on  Pleading,  vol.  3,  p.  498,  there  is  a  replication  to 
a  plea  of  escape  of  cattle  through  defect  of  fences,  that  the  defendant's  cattle  were 
"wild,  ungovernable,  and  uni'uly,  and  used  to  break  down  banks,  mounds,  and  fences 
in  aood  repair,  and  that  the  said  cattle  of  the  defendant,  at  the  said  several  times 
when,  &c.,  through  their  said  wild,  ungovernable,  and  unruly  disposition,  broke  down 
the  said  mounds,  banks,  and  fences  between  the  said  close  of  the  plaintiff  and  the  said 
close  of  the  defendant,  the  same  then  being  well  and  sufficiently  maintained  and  in 
good  repair  as  aforesaid,  and  through  the  bi-each  of  the  said  banks,  mounds,  and  fences 
so  made  by  the  said  cattle  of  the  defendant  as  aforesaid,  the  said  cattle,  at  the  said 
several  times  when,  Sic.  entered  into  the  said  close  of  the  plaintiff,"  &c.  &c. 

Byles,  J.  1  am  of  the  same  opinion.  It  seems  to  me  that  the  question  left  by 
my  Brother  Martin  to  the  jury  was  the  only  one  which  could  safely  be  left,  viz.  was 
the  fence  such  a  one  as  the  act  of  parliament  [372]  required  the  railway  company  to 
make  and  maintain  ?  That  mu.st  be  a  right  direction  in  substance.  The  folding  of 
sheep  in  a  turnip-field  is  a  thing  which  frequently  happens  in  the  course  of  good 
husbandry.  If  it  i-enders  a  stronger  or  closer  fence  than  the  ordinary  quickset-hedge 
necessary,  I  think  it  was  the  duty  of  the  company  to  provirle  it.  The  substance  of 
the  summing-up  is, — was  the  fence  such  a  fence  as  the  company  were  by  the  act 
bound  to  have'?  I  recollect  a  case,  somewhere  about  the  year  1858,  where  a  similar 
action  was  bi'ought  against  a  railway  company,  where  a  bull  had  leaped  over  an  iron 
fence  six  feet  high,  and  the  plaintiff'  had  a  verdict,  and  held  it. 

Keating,  J.  I  also  think  the  direction  of  the  learned  judge  to  the  jury  in  this 
case  was  sufficient. 

Kule  refused. 

Keene  v.  Beard.     May  1st,  1860. 

[S.  C.  29  L.  J.  C.  P.  287;  2  L.  T.  240;  6  Jur.  N.  S.  1248;  8  W.  R.  469.  Dicta 
commented  on,  Hapkinson  v.  Fmskr,  1874,  L.  R.  19  Eq.  76.  Referred  to,  Cunie  v 
Misa,  1875-76,  L.  R.  10  Ex.  169  ;  1  App.  Cas.  554.  Adopted,  M'Lean  v.  Clydesdale 
Banking  Company,  1883,  9  App.  Cas.] 

A  cheque  on  a  banker,  payable  to  bearer,  is  a  negotiable  instrument,  and  passed  by 
indorsement,  so  as  to  entitle  a  holder  to  sue  the  indorser  thereon,  as  in  the  case  of 
a  bill  of  exchange. 

This  was  an  action  by  the  bearer  against  the  payee  and  indorser  of  a  cheque. 

The  declaration  stated  that  one  Thomas  S.  Bodenham,  on  the  lOth  of  March,  1859, 
made  his  draft  or  order  in  writing  for  the  payment  of  money,  commonly  called  a 
cheque  on  a  banker,  and  directed  the  same  to  certain  persons  trading  as  bankei-s  by 
the  name  and  style  of  the  Union  Bank  of  London,  and  thereby  required  them  to  pay 
to  the  defendant  or  bearer  the  sum  of  1 1 1.,  and  then  delivered  the  said  draft  or  order 
to  [373]  the  defendant,  who  then  indorsed  and  delivered  the  same  to  one  George 
Lewis,  who  transferred  and  delivered  the  same  to  the  plaintiff',  who  then  became  and 
was  and  still  is  the  lawful  bearer  thereof  ;  and  the  said  draft  or  order  was  duly 
presented  for  payment,  and  was  dishonored,  of  which  the  defendant  had  due  notice, 
but  did  not  pay  the  same. 

To  this  declaration  the  defendant  demui-red,  the  ground  of  demurrei-  being  "  that 
the  defendant,  by  indorsing  the  cheque  to  Lewis,  did  not  render  himself  liable  to  an 
action  upon  the  cheque  at  tlie  suit  of  a  thiixl  party  or  bearer  thereof  upon  the  dishonor 
thereof,  and  that  the  declaration  discloses  no  good  cause  of  action."     Joinder. 

Grant,  in  support  of  the  demurrer.  A  banker's  cheque  is  a  chose  in  action,  and 
not  assignable  at  common  law  :  still  less  can  it  be  made  the  subject  of  an  action  as 
upon  an'implied  contract,  as  here.  The  only  innovation  upon  this  rule  of  the  common 
law  arose  in  the  case  of  bills  of  exchange,  which  were  negotiable  by  the  law  of  nations, 
which,  like  the  maritime  law  and  the  ecclesiastical  law,  has  become  incorporated  into 
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the  law  of  England.  The  custom  of  merchants  with  I'egai'd  to  the  negotiability  of  bills 
of  exchange  was  long  applied  exclusively  to  foreign  bills.  To  remedj'  that  defect, 
the  stiitute  D  it  10  W.  3,  c.  17,  was  passed.  [Byles,  J.  Do  you  sa)'  that  the 
negotiability  of  inland  bills  depends  upon  that  statute  ?]  It  is  submitted  that  it  does. 
[Byles,  J.  That  statute  renders  them  liable  to  bo  protested.]  In  Buller's  Nisi  Prius, 
7th  edit.  272  a.,  it  is  said  that  "it  was  doubtful  wliether  inland  bills  of  exchange 
were  within  this  custom  of  merchants;  but  i)y  9  &  10  \V.  3,  c.  17,  and  3  &  4  Anne, 
c.  9,  they  are  put  upon  the  same  footing  with  foreign  bills."  And  see  Tassell  v.  Lewis, 
1  Lord  liaym.  [374]  743,  and  per  Treby,  C.  J.,  in  Bromwich  v.  Lloyd,  2  Lutw.  1588, 
and  Grant  v.  I'auf/han,  3  Burr.  1516.  There  arc,  however,  broad  and  marked  distinc- 
tions between  a  bill  of  exchange  and  a  cheque.  These  are  very  clearly  pointed  out  in 
a  very  elaborate  and  learned  judgment  delivered  by  Parke,  B.,  in  a  case  of  Ramchurn 
Mullidc,  App.,  Luchmeecliuml  Iladakii.'ien,  Resp.,  9  Moore's  P.  G.  48,  69.  "  The  authority," 
he  says,  "on  which  reliance  is  placed  on  the  part  of  the  appellant  in  support  of  the 
doctrine  contended  for,  is  that  of  Rohinson  v.  Ifaicksford,  9  Q.  B.  B.  52,  which  is  the 
case  of  a  cheque  presented  some  days  after  it  w;is  drawn,  to  the  banker,  and  not  paid, 
in  consequence  of  the  countermand  of  the  drawer ;  and  the  court  held  that,  if  the 
drawee  continued  solvent,  and  no  damage  had  arisen  from  delay  of  presentment,  the 
drawer  continued  liable.  If  this  had  been  a  decision  on  a  regular  bill  of  exchange, 
payable  on  or  after  sight,  it  would  have  been  a  sti'ong  authority  for  the  plaintiff'  in 
error.  It  is  not,  however,  the  case  of  a  bill  of  exchange,  but  of  a  banker's  cheque, 
which  is  a  peculiar  sort  of  instrument,  in  many  respects  resembling  a  bill  of  exchange, 
but  in  some  entirely  dillerent.  A  cheque  does  not  require  acceptance  ;  in  the  ordinary 
course  it  is  never  accepted  :  it  is  not  intended  for  circulation  ;  it  is  given  for  immediate 
payment :  it  is  not  entitled  to  days  of  grace  :  and  though  it  is,  strictly  speaking,  an 
order  upon  a  debtor  by  a  creditor  to  pay  to  a  third  person  the  whole  or  part  of  a  debt, 
yet,  in  the  ordinary  under.standing  of  persons,  it  is  not  so  considered.  It  is  more  like 
an  appropriation  of  what  is  treated  as  ready  money  in  the  hands  of  the  banker  ;  and, 
in  giving  the  order  to  appropriate  to  a  creditor,  the  person  giving  the  cheque  must  be 
considered  as  the  person  primarily  liable  to  pay,  who  orders  his  debt  to  be  paid 
at  a  particular  place,  and  as  being  much  in  the  same  position  as  the  maker  of  a  pro- 
missory note,  or  the  acceptor  of  [375]  a  bill  of  exchange  payable  at  a  particular  place 
and  not  elsewhere,  who  has  no  right  to  insist  on  immediate  presentment  at  that  place. 
There  is  a  very  good  note  on  this  subject  in  the  case  of  Serle  v.  iVorton,  2  M.  &  Kob. 
404,  as  to  the  <liti'erence  between  cheques  and  bills  of  exchange.  We  do  not  think 
that  the  case  of  a  cheque  is  similar  to  that  of  regular  bills  of  exchange,  inland  or 
foreign,  drawn  payable  at  or  after  date."  There  is  this  further  difference  between 
a  bill  of  exchange  and  a  checjue,  that,  as  between  the  drawer  and  the  holder  of  the 
latter,  the  drawer  is  not  discharged  by  any  delay  in  its  presentment  short  of  six  years, 
unless  some  loss  or  injury  is  occasioned  to  him  by  such  delay  :  Uohinson  v.  Ilawksford, 

9  Q.  B.  52  ;  Law^  v.  Rand,  ante,  vol.  iii.,  p.  442  [Erie,  U.  J.  The  acceptor  of  a  bill 
is  always  liable  to  the  end  of  the  six  years.]  No  doubt.  So,  there  is  a  diff'erence  in 
the  case  of  a  lost  bill  or  note  and  a  lost  che(iue  :  IFalmdei/  v.  fluid,  I  Ves.  sen.  341. 
Then,  this  is  not  like  the  case  of  a  bill  of  exchange  accepted  payable  at  a  banker's. 
There,  the  banker  pays  as  agent  of  the  acceptor :  in  the  case  of  a  cheque,  ho  pays  as 
debtor.  The  acceptor  of  a  bill  stands  in  a  veiy  different  jwsition  from  the  drawee  of 
a  cheque.  In  the  case  of  a  bill,  time  given  to  the  acceptor  discharges  all  the  other 
parties,  whether  they  bo  prejudiced  by  the  delay  or  not.  In  the  case  of  a  cheque, 
however,  delay  in  presentment,  which  is  a  giving  of  time  to  the  banker,  does  not 
discharge  the  drawer.  In  Jiuhoji  v.  Yovwi,  2  Bos.  &  P.  78,  83,  Lord  Eldon,  C.  J., 
says:  "Looking  at  the  effect  of  a  bill  of  tixchange,  it  seems  veiy  reasonable  to  hold 
that,  although  the  acceptor  be  |)riniarily  liable,  yet  that  he  is  not  liable  for  his  own 
debt,  but  for  that  of  another.  The  drawer  owes  the  del)t ;  and,  if  the  drawee  refuse 
to  accept,  an  action  may  be  immediately  brought  against  the  drawer.  If  the  di-awoe 
does  accept,  the  transaction  amounts  to  no  more  than  an  uudertidiing  on  [376]  his 
part  to  pay  the  debt  of  the  drawer,  and  on  the  part  of  the  holder  to  resort  to  the 
acceptor,  to  be  pai<l  out  of  the  effects  of  the  drawer  in  his  hands  befoie  he  resorts  to 
the  drawer  himself."  But,  in  the  case  of  a  checiue,  the  drawer  is  the  party  primarily 
liable,  ami  not  the  banker  on  whom  it  is  drawn,  who  pays  his  own  debt  only  when 
he  honors  the  clio((ue.  Tiiere  is  also  a  diff'eience  between  an  overdue  bill  and  .a  stale 
cheque.     In  RothachUd  v.  Cormy,  9  (J.  B.  388,  the  plaintiff'  was,  by  means  of  a  fraud, 
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induced  to  pay  away  two  cheques  on  his  banker,  amounting  to  13301.  Six  days  after 
the  date  of  the  cheques,  the  defendants,  acting  bona  fide,  gave  cash  for  them  to  a 
third  person  (who  had  not  given  value  for  them),  presented  the  cheques,  and  obtained 
payment.  In  an  action  b}'  the  plaintiti'  to  recover  back  this  money,  it  was  held  that 
the  cheques  could  not  be  treated  as  bills  overdue,  and  therefore  taken  by  the  defen- 
dants at  their  peril,  Ijut  that  the  real  question  in  the  cause  v.-as,  whether  they  had 
acted  bona  tide  and  with  due  caution.  Littledale,  J.,  says  :  "  It  has  been  urged  as 
matter  of  law,  that  a  party  taking  a  cheque  overdue  has  it  with  the  same  title  and  no 
other  as  the  person  from  whom  he  receives  it.  But,  although  the  rule  of  law  certainly 
is  so  with  respect  to  bills  of  exchange  and  promissory  notes,  I  think  it  cainiot  be 
applied  to  cheques."  A  cheque  payable  to  bearer  cannot  be  indorsed :  per  Lord 
Mansfield,  in  Grant  v.  Vaiujhan,  3  Burr.  15-'J:,  and  per  Yates,  J.,  1529.  [Byles,  J. 
A  bill  once  indorsed  in  blank  is  payable  to  the  bearer ;  and  yet  there  is  no  absurdity 
or  inconsistency  in  its  having  subsequent  indorsements.]  Properly,  no  bill  can  be 
indorsed  which  is  not  in  the  body  of  it  made  payable  to  order.  A  promissory  note 
payable  on  demand  the  most  I'esembles  a  cheque  :  but  even  between  these  there  are 
some  {)oints  of  dift'erence.  "  If,"  says  Parke,  B.,  in  Brooks  v.  Mit'[37T]<'lu'U,  9  M.  &  W. 
18,  "a  promissory  note  payable  on  demand  is,  after  a  certain  time,  to  be  treated 
as  ovei'due,  although  payment  has  not  been  demanded,  it  is  no  longer  a  negotialile 
instrument.  But,  a  promissory  note  payable  on  demand  is  intended  to  be  a  continuing 
security.  It  is  quite  unlike  the  case  of  a  cheque,  which  is  intended  to  be  presented 
speedily."  In  Gibson  v.  Minct,  1  H.  Black.  621,  Heath,  J.,  says:  "A  bill  payable  to 
bearer  is  more  comprehensive  than  a  bill  payable  to  order,  inasmuch  as  it  comprises 
all  the  special  appointees  to  whom  a  bill  of  the  latter  soit  may  be  directed.  It  was, 
however,  decided  in  the  case  of  Hoihjes  v.  Steward,  1  Salk.  12-5,  at  a  time  when  a  bill 
payable  to  bearer  was  not  deemed  to  be  within  the  custom  of  merchants,  that  a  bill 
pa3^able  to  a  certain  person,  or  bearer,  could  not  by  an  indorsement  of  the  first  payee 
be  converted  into  a  bill  payable  to  order,  so  as  to  charge  the  drawer.  The  obvious 
reason  is,  that  it  was  the  intention  of  the  drawer  to  frame  a  liill  payable  to  bearer, 
and  he  could  not  be  charged  beyond  his  original  undertaking."  [Byles,  J.  Grant  v. 
Vaiujhan,  3  Burr.  151 G,  and  Milter  v.  Race,  1  Burr.  452,  over  threw  all  that]  In 
Dixoii  V.  Botill,  3  Macqueen's  House  of  Lords  Cases,  1,  the  question  was  whether 
a  note  in  the  following  form  was  a  negotiable  instrument, — "  I  will  deliver  1000  tons 
of  iion,  when  required  after  18th  of  September  next,  to  the  party  lodging  this 
document  with  me  :  "  and  Lord  Cranworth,  in  giving  judgment,  says  :  "The  effect  of 
such  a  document,  if  valid,  is,  to  give  a  floating  right  of  action  to  any  person  who  may 
become  possessed  of  it.  Now,  I  am  prepared  to  say  that  this  cannot  be  tolei-ated  by 
the  law  either  of  Scotland  or  of  England.  The  only  cases  in  which  such  an  action  can 
be  sustained,  are  those  on  bills  of  exchange  and  promis.sory  notes,  depending  on  the 
law-merchant  in  the  case  of  [378]  bills  of  exchange,  and  on  the  statute  12  G.  3,  c.  72, 
s.  36,  in  the  case  of  promissory  notes.  *  *  *  Bills  of  exchange  have  been  made  an 
exception  for  the  convenience  of  trade  ;  but  it  is  an  exception  not  to  be  extended. 
The  drawer  of  a  bill  gives  to  the  indorsee  a  better  title  than  his  own,  and  this  leads 
or  may  lead  to  many  ill  consequences ;  but  mercantile  convenience  has  sanctioned  it. 
No  such  necessity,  however,  exists  in  the  ease  of  other  contracts ;  and  there  is  no 
authority  to  warrant  it."  [Erie,  C.  J.  Iron-warrants  are  a  very  long  way  fiom  the 
matter  in  hand.  Byles,  J.  They  are  not  drafts  or  orders  for  the  payment  of  money. 
Erie,  C.  J.  The  simple  question  here  is,  whether  a  cheque  does  not  fall  within  the 
class  of  bills  of  exchange.]  Dixmi  v.  Borill  was  cited  merely  for  the  principles  which 
Lord  Cranworth  says  govern  the  form  of  bills  of  exchange  :  to  make  a  negotiable 
instrument,  there  must  be  a  drawer  and  a  drawee.  [Erie,  C.  J.  Is  not  the  lianker 
in  the  nature  of  a  drawee  ?  The  moment  you  can  predicate  of  an  instrument  that  it  is 
negotiable,  has  not  the  transferee  a  title  which  will  enable  him  to  sue  upon  ?]  In 
Gmyier  v.  Mierillc,  3  B.  &  C.  45,  1  D.  &  R.  641,  where  a  foreign  prince  gave  bonds 
whereby  he  declared  himself  and  his  successors  bound  to  e\-ery  person  who  should 
for  the  time  being  be  the  holders  of  the  bonds  for  the  payment  of  the  principal  anl 
interest  in  a  certain  manner,— it  was  held  that  the  property  in  those  instruments 
passed  by  delivery,  as  the  property  in  bank-notes,  exche(iuer-bills,  or  bills  of  exchange 
payable  to  bearer ;  and  that,  consequently,  an  agent  in  whose  hands  such  a  bond  was 
placed  for  a  special  purpose  might  confer  a  good  title  by  pledging  it  to  a  person  who 
did  not  know  that  the  party  pledging  was  not  the  real  owner.     [Keating,  J.     In 
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Smith's  Mercantile  Law,  (ith  edit.  p.  20G,  achc(|UO  isdefiiiefl  to  l)e  "a  bill  of  exehaiige 
addressed  to  a  [379]  liaiiker,  and  payable  to  a  certain  person,  or  beai-er,  or  oi'der."] 
There  is,  however,  no  authority  cited  for  that  passage.  In  Letmn  v.  Edivards,  9  M.  & 
W.  720,  1  Dowl.  X.  S.  G39,  where  it  was  held,  that,  where  the  drawer  of  a  bill 
indorses  it  in  blank,  and  delivers  it  to  A.,  who  passes  it  withont  a  fresh  indorsement 
to  B.,  B.  cannot  maintain  an  action  of  debt  on  it  against  the  drawer, — Parke,  B.,  says  : 
."  Unless  the  holder  of  a  banker's  cheque  can  sue  the  maker  of  it  in  debt,  the  present 
plaintitt'  cannot  recover  ;  but  for  that  there  is  no  authority."  [Byles,  J.  That  turned 
upon  the  form  of  the  action.]  In  Moore  v.  Bartrup,  2  D.  &  R.  25,  28,  the  court  say : 
"By  the  general  rule  of  law,  a  banker's  cheque  is  uot  money  ;  it  is  a  mere  chose  in 
action,  not  assignable,  and  not  recoverable  b}'  action."  [Keating,  J.  That  passage 
is  not  to  be  found  in  the  report  of  that  case  in  I  B.  &  C.  -5.  Mills  v.  Oddy,  3  Dowl. 
P.  C.  722,  was  also  referred  to,  and  elicited  fiom  Erie,  C.  J.,  a  remark  that  there  the 
action  was  between  the  immediate  parties,  which  gave  rise  to  the  relation  of  universal 
application  to  all  negotiable  instruments. 

G.   Deuman,  contriV  was  not  called   upon.     He,   however,  referred  to  Story  on 
Promissory  Notes,  g§  487,  488,  489,  492,  497,  and  498. 

Cur.  adv.  vult. 

Erlk,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  on  this 
demurrer.  The  action  is  brought  by  the  holder  or  bearer  of  a  cheque  against  the  payee 
and  indorser.  The  declaration  states  that  one  Bodenham  on  a  certain  day  made  a 
draft  or  order  in  writing  for  the  payment  of  money,  commonly  called  a  cheque  on  a 
banker,  and  directed  the  same  to  certain  persons  trading  as  bankers,  and  thereby 
required  them  to  pay  to  the  defendant  oi-  bearer  the  sum  of  111.,  [380]  and  then 
delivered  the  said  draft  or  order  to  the  defendant,  who  then  indorsed  and  delivered 
the  .same  to  one  I^ewis,  who  transferred  and  delivered  the  same  to  the  plaintifV,  who 
then  became  and  was  ;ind  still  is  the  lawful  bearer  thereof.  It  then  goes  on  to  allege 
that  the  said  draft  or  order  was  diilv  presented  for  payment,  and  was  dishonoured. 
The  point  urged  by  Mr.  Grant  on  the  argument  of  the  demurrer  was,  that  a  che(]ue  is 
not  to  be  classed  with  bills  of  exchange  so  far  as  to  be  capable  of  creating  a  liability  in 
an  indoi'ser  to  the  person  who  may  lie  the  holder  or  bearer  of  the  instrument.  I  think 
he  has  failed  to  estal)lish  that  proposition.  A  cheque  is  strongly  analogous  to  a  bill  of 
exchange  in  many  respects.  It  is  drawn  upon  a  banker ;  and,  though  in  practice  the 
banker  does  not  accept  the  draft,  he  might  for  ought  I  know  do  so.  A  cheque  has  also 
some  of  the  incidents  of  a  liill  of  exchange,  if  not  all,  as  in  respect  of  its  paj'ing  by 
delivery,  and  also  in  respect  of  a  l)ona  fide  holder  taking  it  foi-  value  having  a  lietter 
title  than  the  person  from  whom  he  received  it.  Having  these  incidents  of  a  bill  of 
exchange,  has  it  the  fiuthei'  incident  of  being  capable  of  pa.ssing  by  indoi-sement  ?  that 
is,  whei-e  the  indorsement  is  made,  not  by  merely  placing  the  name  of  the  pai'ty  on  the 
back  of  the  insti'ument,  but  doing  so  with  the  intention  of  passing  the  title  to  it,  and 
of  incurring  all  the  usual  liabilities  of  an  in(lorser,'of  a  negotiable  instrument  ?  It  is 
admitted  hero  that  the  defendant's  name  was  placed  upon  the  cheque  animo  indoi'sandi ; 
and  therefore  our  judgment  for  the  plaiiitiO'  is  in  accoidance  witli  the  real  intention  of 
the  parties.  The  indorser  intended  to  give  to  the  indorsee  the  security  of  his  name 
and  liability  on  the  instrument.  I  also  think  oui'  decision  is  in  accordance  with  the  law, 
when  we  hold  that  a  cheque  is  a  negotiable  instrument,  and  capable  of  indorsement. 

[381]  I)^■|,lcs,  .!.  I  am  of  the  same  ojiinion.  1  conceive  that  a  cheque  is  in  the 
nature  of  an  inland  bill  of  exchange  ])ayable  to  the  bearer  on  demand.  It  has  nearly 
all  the  incidents  of  an  ordinary  liill  of  exchange.  In  u\w  thing  it  differs  from  a  bill 
of  exciiange  :  it  is  an  a])[ir(ipriatioii  of  so  nuich  money  of  the  diawer's  in  the  hands  of 
the  lianker  upon  wliom  it  is  drawn,  for  the  purpose  of  discharging  a  delit  or  liability  of 
the  drawer  to  a  third  person  ;  whereas,  it  is  not  necessary  that  there  should  be  money 
of  the  drawei's  in  the  hands  of  the  drawee  of  a  bill  of  exchange.  There  is  another 
diflTerence  between  the  two  instruments,—  in  the  case  of  a  bill  of  exchange,  the  drawer 
is  discharged  by  default  of  a  due  presentment  to  the  acceptor ;  but,  in  the  case  of  a 
cheque,  the  drawei-  is  not  discharged  by  a  delay  in  the  presentment,  unless  it  be  shewn 
that  he  has  licen  ])rejndiced  thereb3',  for  instance,  by  the  failiu'c  of  the  banker  on  whom  it 
is  drawn.  In  all  othei'  res[)ccts  a  cheijue  is  picciscly  like  an  inland  bill  of  exchange. 
Mr.  (Jrant  is  in  error  when  he  sujiposcs  that  the  negotiability  of  inland  l)ills  of  exchange 
rested  entiicly  on  the  statute  9  <^'  10  W.  .3,  c.  17.  It  rc])ciscs  on  the  law-merchant,  as 
it  had  been  understood  and  applied  for  at  least  a  hundred  years  before  the  passing  of 


1214  SCHITSTER    r.   WHEELWRIGHT  8  C  B.  (N.  S.)  382. 

that  statute.  Bills  of  exchange  indcrsed  in  blank,  and  promissoiy  notes  payable  to 
bearer,  were  well  known  instruments.  So,  the  bonds  and  notes  of  foreign  states  and 
princes  are  all  treated  in  this  country  as  negotiable  instruments,  and  ai'e  available  in 
the  hands  of  persons  taking  them  for  value.  That  being  so,  it  seems  to  me  to  be  clear 
that  a  cheque  falls  within  the  class  of  ordinary  bills  of  exchange  :  and,  if  so,  why  may 
it  not  be  indorsed,  so  as  to  impose  upon  the  indorser  the  ordinary  liabilities  which  flow 
from  the  indorsement  of  a  negotiable  instrument  I  No  inconvenience  can  result  from 
our  holding  this  ;  for,  it  was  [382]  distinctly  decided  in  Ifayman  v.  Bmd,  1  Camp.  175, 
that,  in  an  action  against  the  maker  of  a  promissory  note  payable  to  A.  B.  or  bearer, 
if  the  declaration  states  that  A.  B.  indorsed  the  note  to  the  plaintiff',  the  indorsement, — 
that  is,  an  indorsement  animo  indorsandi, — must  be  proved.  So,  in  Story  on  Promissory 
Notes,  §  132,  it  is  said,  that,  "  Although  a  note  payable  to  bearer  is  transferable  by  mei'e 
deliveiy,  it  may  also  be  transferred  by  indoi'semeut  of  the  payee,  or  of  any  other 
.subsequent  holder.  In  such  a  case,  the  indorser  incurs  the  same  liabilities  and  obliga- 
tions as  the  indorser  of  a  negotiable  note  payable  to  order,  from  many  of  which,  in  the 
case  of  a  mere  transfer  by  deliver}^  he  is  exempt."  It  is  true  that  a  man's  name  may 
and  very  often  is  written  on  the  back  of  a  cheque  or  bill  without  any  idea  of  rendering 
himself  liable  as  an  indorser.  Indeed,  one  of  the  best  receipts  is  the  placing  on  the  back 
of  the  instrument  the  name  of  the  person  who  has  received  payment  of  it.  Such  an 
entry  of  the  name  on  the  instrument  is  not  an  indorsement.  So,  a  man  frequently  puts 
his  name  on  the  back  of  a  liank-note.  In  all  these  cases,  the  act  of  writing  may  oi'  ma^^ 
not  be  an  indorsement,  according  to  circumstances.  All  that  we  mean  to  decide  on 
the  present  occasion  is,  that,  where  a  man  indorses  an  instrument  of  this  sort,  animo 
indorsandi,  and  delivers  it  so  indorsed  to  a  third  person,  he  renders  himself  liable  to  be 
sued  upon  the  instrument,  as  indorsee,  by  any  subsequent  holder.  I  entertain  no  doubt 
whatever  upon  the  subject ;  and  I  do  not  think  any  mischief  or  inconvenience  can 
result  from  our  so  deciding.  I  may  add  that  I  do  no  injustice  to  the  able  argument 
of  Mr.  Grant  when  I  observe  that  it  would  have  been  deserving  of  more  attention  if 
it  had  been  addressed  to  the  court  a  hundred  years  ago. 

Keating,  J.  I  also  am  of  opinion,  upon  all  the  autho-[383]-rities,  that  a  cheque 
is  an  instrument  which  is  capable  of  being  indorsed,  and  that  the  payee,  if  he  indor.ses 
it  with  intent  to  make  himself  liable  as  an  indonser,  as  is  alleged  in  this  declaration,  is 
chargeable  as  such  at  the  suit  of  any  subsequent  bona  fide  holder. 

Judgment  for  the  plaintiff. 


Schuster  and  Others  v.  Wheelweight.    May  5th,  1860, 

"Wheie  a  judge  at  Chambers  has  in  the  exercise  of  his  discretion  made  an  order  to  change 
the  venue,  the  court  will  not  interfere  unless  it  lie  manifest  that  he  has  acted  upon 
a  misconception  of  the  facts. 

The  plaintiff  had  shipped  two  bags  of  specie  on  board  a  vessel  called  the  "  Stalwart." 
The  "  Stalwart "  being  burnt,  and  the  specie  being  taken  on  board  another  vessel  at  sea, 
it  was  agreed  between  the  master  of  the  "  Stalwart "  and  the  salvor  that  it  should  be 
referred  to  a  gentleman  at  Liverpool  to  say  what  should  be  awarded  in  the  shape  of 
salvage.     He  awarded  to  the  salvor  one  of  the  two  bags. 

An  action  was  thereupon  brought  against  the  now  defendant,  the  captain  of  the 
vessel  in  which  the  specie  was  originally  shipped,  for  the  conversion,  the  venue  being 
laid  in  London.  Upon  an  application  on  behalf  of  the  defendant  to  Crompton,  J.,  at 
Chambers,  that  learned  judge  ordered  the  venue  to  be  changed  to  Liverpool,  upon  an 
affidavit  that  the  iDlaintitfs'  cause  of  action  (if  any)  did  not  arise  within  the  city  of 
London  or  in  the  county  of  Middlesex ;  that  it  would  be  absolutely  necessary,  for  the 
pi-oper  defence  of  the  action,  to  adduce  the  evidence  of  several  witnesses,  some  of  whose 
places  of  abode  were  at  Whitehaven,  in  the  county  of  Cumberland,  and  the  others  in 
or  near  Queenstown,  in  Ireland  ;  and  tiiat  it  would  be  attended  with  great  and  needless 
expense  to  the  defendant  for  [384]  the  necessary  travelling-e.xiienses  and  loss  of  time 
of  such  witnesses  attending  the  trial  of  the  cause,  if  the  same  should  be  tried  in  London  ; 
that  the  trial  of  the  cause  would  be  attended  with  considerably  smaller  cost  if  held  at 
Liverpool,  which  could  be  reached  by  steamer  both  from  Queenstown  and  AMiitehaven  ; 
and  that,  the  tri.il  being  of  a  mei-cantile  character,  it  would  also  in  the  judgment  and 
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belief  of  the  iloponeiit  be  very  comlucive  to  the  fair  trial  thereof  to  hold  the  same  at 
Liverpool. 

Honymaii,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  reseind  that  order, 
on  the  ground  that  the  affidavit  upon  which  it  was  made  did  not  warrant  it. 

Milward  now  shewed  cause.  The  learned  judge  having  in  the  exercise  of  his 
discietion  made  the  order,  the  court  will  not  interfere.  It  was  so  expressly  decided  in 
Carhtriijht  v.  Frost,  3  Hurlst.  &  N.  278.  Martin,  B.,  there  said  :  "  I  belie\-e  that  I 
should  not  have  made  the  order  :  but  my  Brother  Watson  has  done  so ;  and  it  is  a 
better  practice,  if  the  discretion  of  a  judge, h.as  been  exercised  on  a  matter  of  this  kind, 
that  his  decision  should  be  final,  than  that  we  should  review  it."  Bramwell,  B.,  said, 
— "Probably  I  should  not  have  made  the  order;  but  I  do  not  know  what  influenced 
my  Brother  Watson's  mind.  When  a  mistake  occurs  at  Chambers,  it  is  desirable  that 
it  should  be  set  right,  if  it  is  worth  the  expense  of  doing  so.  But,  in  a  case  like  the 
present,  I  think  it  is  better  to  lay  down  the  rule  that  the  court  will  not  interfere  to 
set  aside  the  judge's  order."  And  Channcll,  B.,  added, — "The  matter  was  clearly  one 
in  which  the  learned  judge  had  a  discretion.  A  judge  at  Chambers  does  not  always 
decide  simply  on  the  aflidavits  before  him  :  it  is  by  no  means  unusual  for  him  [385]  to 
act  on  the  admissions  of  the  parties."  [Byles,  J.  There  cei'tainly  is  no  reason  that  I 
can  see  why  the  cause  should  be  tried  at  Liverpool  rather  than  in  London.  Ei-le,  C.  J. 
Nor  am  I  aware  that  there  is  any  general  rule  to  preclude  the  court  from  interfering 
in  a  proper  case  with  the  exercise  of  discretion  by  the  judge  in  a  matter  of  this  sort.] 
In  Be(/g  v.  Forbes,  l.'i  C.  B.  .514,  a  judge  at  Chambers  having  made  an  order  to  change 
the  venue  fiom  .Middlesex  to  London,  upon  an  affidavit  stating  that  the  action  was 
brought  for  alleged  breach  of  duty  on  the  part  of  the  defendants  as  the  plaintift"s  agent 
in  the  sale  of  indigo,  that  the  sale  took  place  in  London,  that  the  cause  of  action  (if 
any)  arose  there,  and  that  in  the  judgment  and  belief  of  the  deponent  the  cause  ought 
to  be  tried  l>y  a  jury  of  merchants  in  London, — the  court  refused  to  disturb  it. 

Honyman,  in  support  of  the  rule.  The  plaintiff  has  a  right  to  lay  the  venue  where 
he  pleases,  and  the  court  will  not  interfere  to  deprive  him  of  that  right,  unless  there 
is  a  manifest  preponderance  of  convenience  in  a  ti'ial  at  the  place  to  which  it  is  sought 
to  change  the  venue:  HiUiwdl  v.  Hobson,  ante,  vol.  iii.,  p.  7G1.  [Erie,  C.  J.  I  think, 
where  a  learned  judge  has  e.xerci.sed  a  discretion  in  the  matter,  the  party  seeking  to 
impugn  it  should  shew  the  court  some  clear  reason  for  thinking  that  it  had  not  been 
well  exercised.]  Our  affidavit  shows  that  we  have  several  witnesses  who  reside  in 
London,  and  that  the  removal  of  the  cause  to  Livei'pool  will  entail  upon  us  the  necessity 
of  employing  fresh  counsel.  It  is  manifest,  therefore,  that  convenience,  so  far  as  the 
plaintifl'  is  concerned,  greatly  preponderates  in  favor  of  having  the  cause  tried  in 
London. 

Erle,  C.  J.  Without  saying  what  would  have  been  [386]  my  opinion  if  this  had 
been  an  original  motion  to  change  the  venue,  I  think,  that,  a  learned  judge  having 
in  the  exercise  of  his  discretion  made  the  ordci',  the  hurthen  of  shewing  that  he  has 
acted  upon  a  misconception  is  cast  upon  the  plaintiff.  He  has  failed  to  do  this,  and 
therefore  1  think  his  rule  must  be  discharged, — the  costs  to  l)c  defendant's  costs  of  the 
cause  in  any  event. 

'{"he  rest  of  the  court  concurring. 

Rule  disehaiged  accordingly. 


PitOC'TOK   AM)   OtIIKHS   V.    WiLI.IAMS   A.Nl)   OTHERS.      May   1st,   18(50. 

The  court  will  n(jt  sanilion  an  :ivvai(l  wliich  has  Ix^cn  made  ex  parte, — one  of  the 
parties  having  withdrawn  from  the  reference  in  consei[Ucnce  of  the  arliitrator  (a 
layman)  insisting,  in  spite  of  his  [irotest,  to  retiiin  the  services  of  an  attorney  to  assist 
him  at  the  hi^aring. 

This  was  an  action  by  the  plaintills,  who  are  miners,  against  the  defendants,  the 
owners  of  mines  in  Stallordshii'c,  for  work  and  labour  in  getting  ironstone  fiom  the 
defendants'  mines.  The  defendants  ])aid  into  coiu't  171.  Is.  .'id.,  aTid,  as  to  llie  residue, 
pleaded  never  indebted,  j)aynient,  and  a  set-oil',  for  moneys  due  to  them  from  the 
plaintills  for  rcTit  of  cottages,  and  goods  sold,  iVc.     The  cause  was  rijie  for  tri.il  al  iho 
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last  Summer  Assizes  at  Stafford,  when  it  was  agreed  to  refei'  it  liy  an  order  of  Nisi 
Prius  in  the  usual  terms  to  one  Yardlc}',  a  mining-agent.  The  first  meeting  was 
appointed  to  take  place  befoi'e  the  arbitrator  at  Woherhampton  on  the  iGth  of  October 
last;  and  on  the  "ilst,  the  defendants'  attorney  received  from  Messrs.  Duignan  & 
Elswoith,  attorneys  of  Walsall,  a  letter  in  the  following  terms  : — 

[387]     "  Fivcloi-  V.  JrUUams. 

"Dear  Sir, — We  believe  Mr.  J.  Yardley  has  been  appointed  arbitrator  in  this 
cause,  and  that  an  appointment  has  been  made  to  proceed  at  the  Swan  Hotel, 
Wolverhampton,  on  Wednesday  next,  at  10.  Mi'.  Yardley  has  requested  our  Mr. 
Duignan  to  attend  for  the  purpose  of  ad\ising  him  on  any  legal  questions  that  may 
arise  :  and  we  shall  feel  obliged  by  your  forwarding  to  us,  at  your  earliest  convenience, 
a  copy  of  the  pleadings,  or  a  copy  of  the  particulars  (if  any),  and  of  the  order  of 
reference." 

The  parties  with  their  respective  counsel  and  attorneys  met  at  the  time  and  place 
appointed  for  the  purpose  of  proceeding  with  the  reference.  Finding  Mr.  Duignan 
sitting  at  the  side  of  the  arbiti-ator,  the  defendants'  counsel  inquirefl  what  he  was  there 
for ;  and,  on  Duignan 's  saying  he  was  there  for  the  purpose  of  assisting  Mr.  Yardley, 
the  defendants'  counsel  protested  against  the  cause  being  tried  before  any  one  but  the 
appointed  arbitrator,  adding  that  the  understanding  between  the  pai'ties  was,  that  no 
legal  gentleman  should  be  employed.  Mr.  Y'ardley  thereupon  said  :  "  Mr.  Duignan 
is  not  here  to  advise  me,  but  to  take  notes  of  the  evidence,  as  I  myself  am  not  expert 
at  taking  notes:  in  fact,  he  is  here  simply  as  my  clerk."  The  defendants  thereupon 
proposed  to  pay  the  expense  of  employing  a  short-hand  writer  for  that  purpose  ;  but 
they  objected  to  any  legal  gentleman  being  so  employed."  Mr.  Yardley  then  asked 
Mr.  Duignan  whether  or  not  he  was  entitled  to  have  him  there:  to  which  that  gentle- 
man answered, — "  It  is  quite  in  your  discretion  whether  you  keep  me  in  the  room  or 
not.  I  advise  you  to  do  as  you  think  proper."  I'pon  this  Mr.  Yardley  said  :  "Then 
I  shall  go  on  with  the  case."  The  defendants'  counsel  formally  protested  against 
this  determination  of  the  arbitrator,  and  with-[388]-drew.  The  ai'bitrator  proceeded 
ex  parte,  Mr.  Duignan  being  present ;  and  ultimately  he  made  an  award  in  favor  of 
the  plaintiffs. 

Gray,  in  Michaelmas  term  last,  on  behalf  of  the  defendants  obtained  a  lule  calling 
upon  the  plaintiffs  to  shew  cause  why  the  award  should  not  be  set  aside,  on  the 
ground  of  misconduct  in  the  arbitrator,  in  calling  in  an  attorney  as  his  adviser  and 
assessor  contrary  to  the  agreement  of  reference  and  the  protest  of  the  defendants, 
and  that  he  harl  made  his  award  in  the  absence  of  the  defendants,  and  without  hearing 
their  evidence  and  the  evidence  of  their  witnesses. 

Pigott,  Serjt.,  and  Kenealey,  shewed  cause.  The  conduct  of  the  arbitration  is 
entirely  in  the  discretion  of  the  arbitrator  :  he  is  entitled  to  take  any  adviser  he  pleases. 
[Erie,  G.  J.  Has  the  court  ever  sanctioned  an  award  made  under  the  advice  of  an  attorney 
whose  presence  had  been  objected  to  1  ]  What  right  had  the  defendants  to  object 
to  Mr.  Duignan  ?  Who  is  to  determine  what  legal  advice  the  arbitrator  shall  take? 
[Erie,  C.  J.  I  should  strongly  advise  any  arbitrator  not  to  insist  upon  the  presence 
of  an  obnoxious  person.  The  judgment  the  parties  stipulated  for  here  was,  Mr. 
Yardley's  judgment]  Plus  any  advice  he  might  choose  to  take  for  his  guidance. 
[Willes,  J.  Have  you  any  case  where  the  interference  of  an  attorney  has  been  per- 
mitted, except  for  the  purpose  of  making  the  award  formal  and  correct?  I  can  find 
none.  This  proceeding  on  the  part  of  the  arbitrator  gives  the  parties  a  different 
tribunal  from  that  which  they  bargained  for.]  In  Russell  on  Arbitration,  2nd  edit. 
204-,  it  is  said  :  "  By  the  general  principle  of  law,  one  who  has  an  authority  from 
another  to  do  an  act  for  him  must  execute  it  himself,  and  cannot  transfer  it  to  a  [389] 
third  person,  this  maxim  being  expressed  '  delegatus  non  potest  delegare ; '  for,  this 
being  a  confidence  and  ti-ust  reposed  in  the  party,  cannot  be  assigned  to  a  stranger, 
of  whose  ability  and  integrity  he  for  whom  the  act  is  to  be  done  can  form  no  opinion. 
The  particular  authority  conferred  on  an  arbitrator  forms  no  exception  to  this  general 
rule,  for  it  is  but  a  naked  power.  He  must,  therefore,  perform  his  duties  in  person  : 
he  may  neither  delegate  them  to  another,  nor  elect  others  to  act  with  him,  unless  the 
sul)mi.ssion  expressl\'  authorize  such  a  course.  But,  though  an  ai-bitrator  may  not 
delegate  his  authority,  that  is,  agree  beforehand  to  be  bound  by  what  another  may 
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decide,  the  cases  are  numerous  to  shew  that  an  arbitrator  may  submit  a  material 
question  aH'ecting  the  merits  of  the  ease  to  another,  and,  after  hearing  his  opinion, 
adopt  it  as  his  own,  upon  the  credit  which  he  gives  to  the  judgment  and  skill  of  the 
person  to  whom  he  refei's."  [Willes,  J.,  referred  to  Emery  v.  //'a.<e,  5  Ves.  846,  8  Ves. 
504(a).]  Ill  numerous  oases,  an  arbitrator  has  been  held  to  be  justified  in  taking  the 
opinion  of  counsel  to  guide  him  :  see  Goodiimn  v.  Sayers,  2  Jac.  249  ;  Souhhy  v.  Hodgsmi, 
3  Burr.  1474  ;  In  re  Hare,  6  N.  C.  158,  8  »Scott,  367.  That  which  was  done  in  the 
last-mentioned  case  was  infinitely  more  objectionable  than  what  was  done  here. 

Huddleston,  Q.  C,  and  Gray,  contra,  were  not  called  upon. 

Ekle,  C.  J.  I  feel  not  the  smallest  misgiving  in  saying  that  we  shall  be  properly 
administering  the  law  by  making  this  rule  absolute.  It  is  of  the  essence  of  these 
transactions  that  the  parties  should  be  satisfied  that  they  come  l)efore  an  impartial 
tribunal.  Here  is  a  lay  arbitrator  chosen  by  the  parties ;  and  he  begins  [390]  with 
a  stipulation  that  he  shall  have  a  lawyer  at  his  elbow  to  assist  him  fi'om  time  to  time 
with  his  advice.  Looking  at  the  way  in  which  Mr.  Duignan  forced  his  attendance 
on  the  parties  after  he  was  objected  to  by  one  of  them,  and  at  the  contradictory  reasons 
by  which  he  sought  to  justify  his  presence,  I  think  the  defendants  were  perfectly 
justifie<l  i;i  saying  that  the  tribunal  was  not  the  tribunal  of  their  selection,  and  not  a 
satisfactory  one.  I  think  a  decision  come  to  by  the  arbitrator  in  such  a  manner  as 
this  is  not  one  which  a  court  of  justice  ought  to  force  on  the  parties.  I  cannot  help 
observing  that  the  gentleman  who  advi-sed  Mr.  Yardley  to  adopt  the  course  he  did 
seems  to  have  a  very  improper  sense  of  his  duty. 

WiLM.AMS,  .1.  I  also  think  that  this  rule  should  be  made  absolute.  I  do  not 
impute  moral  impropriety  to  the  arbitrator :  l)ut  I  think  he  has  been  guilty  of  legal 
misconduct.  When  the  pai-ties  agreed  to  have  their  dispute  settled  by  a  lay  arbitrator, 
I  think  either  of  them  had  just  ground  for  remonstrance  when  they  found  that  a  legal 
gentleman  was  to  be  present  throughout  the  proccediiigs  for  the  purpose  of  regulating 
the  conduct  of  the  arbitration.  On  the  objection  being  made,  the  arbitrator  at  first 
said  Mr.  Ouignan  was  attending  in  the  capacity  of  his  clerk.  The  defendants  then 
proposed  that  Mr.  Duignan's  place  should  Ije  taken  by  a  short-hand  writer ;  but  the 
arbitrator  persisted  in  retaining  him  there  as  his  legal  adviser.  Under  these  circum- 
stances, I  think  the  defendants  were  perfectly  justified  in  withdrawing  from  the  reference. 
And,  upon  the  whole,  1  think  it  is  reasonable  to  say  that  the  conduct  of  the  arliitrator 
in  insisting  on  retaining  Mr.  Duignan,  was  such  misconduct  as  to  justify  us  in  setting 
aside  the  award. 

Wii.i.KJS,  J.  I  am  entirely  of  the  same  opinion.  I  [391]  am  satisfied  that  the 
tribunal  before  which  the  defendants  were  called  upon  to  proceed  was  not  the  tribunal 
by  whose  decisioTi  they  agreed  to  lie  Iwund. 

KKATiN(i,  J.  I  also  think  that  the  ail)itrator  was  not  justified  in  going  on  after 
the  defendants  had  in  consciiuencc  of  the  course  he  thought  proper  to  take  withdrawn 
from  the  reference. 

Kiile  absolute,  without  costs. 

I'liii.Lii's  AND  Anotuer  V.  DiCKSON.     April  21st,  1860. 

[S.  C.  29  L.  .].  C.  P.  223  ;  2  I>.  T.  185 ;  6  Jur.  N.  S.  401.     See  The  Englishman 
and  the  Australia,  [1895]  P.  214.] 

Advantage  cannot  be  taken  of  the  5th  section  of  the  Mercantile  I^aw  Amendment  Act, 

1 9  iV  20  Vict.  c.  97,  ujwn  motion. 

The  5th  section  of  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97), 
cna(;ts  that  "  eveiy  person  who,  being  surety  for  the  debt  or  dut\'  of  another,  or  being 
liable  with  another  for  any  debt  or  duty,  shall  pay  such  debt  or  perform  such  duty, 
shall  be  entitled  to  have  assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty,  or  olhei'  security  which  shall  be  held  by  the  ci'cditor  in  respect  of  such  (lel)t 
or  duty,  whethei-  such  judgment,  specialty,  or  other  security  shall  or  shall  not  bo 
deemed  at  law  to  have  been  satisfied  by  the  payment  of  the  delit  or  performance  of 
the  duty,  and  such  jjcison  shall  l)e  entitled  to  sUind  in  the  place  of  the  creditor,  and 
to  use  all  the  remedies,  and,  if  need  be,  and  upon  a  pioper  indemnity,  to  use  the  name 
of  any  creditor,  in  any  action  or  other  proceeding  at  law  or  in  efiuity,  in  order  to 

G.  P.  XIX.— 39 
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ohtain  from  the  princip:il  delitoi',  or  any  co-surety,  co-contractor,  or  co-debtor,  as  the 
case  may  be,  indemnification  for  the  advances  made  and  loss  sustained  b\'  the  person 
[392]  who  shall  have  so  paid  such  debt  or  performed  such  dutj%  and  such  payment  or 
perfoimance  so  made  by  such  surety  shall  not  be  pleadable  in  bar  of  any  such  action 
or  other  proceeding  by  him  :  Provided  always,  that  no  co-surety,  co-contractor,  or  co- 
debtor,  shall  be  entitled  to  recover  from  any  othei'  co-surety,  co-contractor,  or  co-debtor, 
by  the  means  aforesaid,  more  than  the  just  proportion  to  which,  as  between  those 
parties  themselves,  such  last-mentioned  person  shall  be  justly  liable." 

Coleridge,  on  behalf  of  the  defendant,  moved  for  a  rule  under  the  above  section 
calling  upon  the  plaintiffs  to  shew  cause  why  they  should  not  forthwith  assign  to  the 
defendant  any  judgment,  specialty,  or  security  now  held  Ijy  them  or  either  of  them  in 
respect  of  the  debt  for  which  judgment  was  recovered  in  this  action,  and  particularly 
a  duplicate  judge's  order,  dated  the  23rd  of  June,  18-59,  made  in  the  Matter  of  Messrs. 
Phillips  &  Son,  and  others,  on  the  ground  that  such  judgment  so  recovered  had  been 
since  paid  and  satisfied  by  the  defendant.  The  application, — which  had  been  already 
made  to  Crompton,  J.,  at  Chambers,  and  refused, — was  founded  upon  an  affidavit 
which  stated  in  substance,  that,  in  the  year  1852,  a  company  called  the  Melbourne 
Gold  and  General  Mining  Association  was  established  in  London,  and  that  General 
Sir  J.  C.  Chatterton  and  Lieutenant-Colonel  L.  S.  Dickson  (the  now  defendant)  were 
two  of  the  meml>ers  of  the  managing  committee  of  the  said  association  ;  that  Messrs. 
Brist-ow  &  Co.  and  Mr.  Ellaby  wei'c  the  solicitors  of  the  said  association  ;  that,  in 
November,  18.52,  an  action  at  law  was  commenced  against  certain  members  of  the  said 
committee,  including  the  .said  General  Chatterton  and  Lieutenant-Colonel  Dickson, 
who  were  [393]  defendants  thereto,  and  that  such  action  was  defended  by  Ellaby  on 
behalf  of  the  said  committee  ;  that  some  of  the  members  of  the  committee,  and  defen- 
dants to  the  said  action,  being  dissatisfied  with  Ellaby's  conduct  of  the  action,  instructed 
Messrs.  Phillips  &  Son  to  substitute  themselves  as  attorneys  for  the  defendants  in  the 
action  in  place  of  Ellabj',  and  to  contiinie  their  defence  to  that  action  ;  that  Phillips 
&  Son  accordingly  became  the  attorneys  for  the  defendants  in  the  action,  which 
resulted  in  a  verdict  for  the  plaintiff's  :  that  the  bill  of  costs  of  the  now  plaintiffs  in 
reference  to  the  said  business  amounted  to  the  sum  of  3701.  17s.  6d.,  and  that  there 
was  paid  during  the  progress  and  in  respect  thereof  1681.  8s.  4d.,  leaving  2021.  9s.  2d. 
alleged  to  be  due  from  the  members  of  the  said  committee,  including  General  Chatterton 
and'  Lieutenant-Colonel  Dickson,  in  respect  thereof  ;  that  a  signed  bill  of  costs  was  in 
October,  1 853,  delivered  by  the  now  plaintiff's  to  General  Chatterton  and  Lieutenant- 
Colonel  Dickson  ;  that  the  committee  (including  General  Chatterton  and  Lieutenant- 
Colonel  Dickson)  instructed  the  plaintiff's  from  time  to  time  to  act  in  their  behalf  in 
various  other  matters  of  business  connected  with  the  as.sociation,  and  the  committee 
became  indebted  to  the  plaintiffs  in  the  sum  of  5811.  15s.  for  costs  alleged  to  have 
been  incurred  by  them  in  respect  thereof  i  that  the  association  was  unsuccessful,  and, 
towards  the  end  of  1854:,  its  offices  were  given  up,  and  it  ceased  to  have  anv  place  of 
business  or  any  secretary  ;  that  the  bill  of  costs  last  mentioned  was  on  or  about  the 
15th  of  May,  1856,  delivered  to  the  chairman  of  the  association  ;  that  an  action  was 
commenced  against  Lieutenant-Colonel  Dickson  upon  such  bill  on  the  25th  of  June, 
1859,  the  writ  being  indorsed  as  follows, — 

[394] 

"To  balance  of  account  delivered  24th  October,  1853  . 
Interest  thereon  from  the  5th  February,  1856,  to  the  25th 

June,  1859.  .  .  .    '        . 

Bill  delivered  the  15th  of  May,  1856. 

Interest  thereon  from  date  of  delivery  to  the  25th  of  Jmie, 
1859  ....'... 


that  the  said  action  came  on  to  be  tried  before  Erie,  C.  J.,  and  a  special  jury,  at  the 
sittings  at  Guildhall  after  Michaelmas  Term,  1859,  when  a  verdict  was  taken  for  the 
plaintiff  by  consent  for  5001.,  but  no  judgment  was  to  be  entered  up  except  on  default 
by  the  defendant  in  the  pei'formance  of  certain  terms  ;  that  the  costs  of  the  plaintiffs 
in  tli;it  action  were  taxed  at  1711.  15s.  8d.  ;  that,  default  having  been  made  by  the 
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defendiiiit,  judgment  was  signed  on  the  '28th  of  January,  1860,  and  execution  issued  ; 
that  the  said  judgmentHlobt  and  costs,  together  with  the  costs  of  execution,  &c.,  were 
on  the  same  day  paid  to  the  plaintiffs  ;  that  Messrs.  Phillips  X'  Son,  on  the  Sth  of 
January,  1859,  issued  a  writ  against  General  Chatterton,  out  of  the  Irish  court  of 
Queen's  Bench  for  the  recovery  of  the  selfsame  balance  of  "JO^l.  9s.  2d.  due  on  the 
said  bill  of  costs,  anrl  for  the  selfsame  bill  of  costs  amounting  to  .3811.  15s.  ;  and  that 
the  proceedings  in  that  action  were  on  the  L'3rd  of  June,  1859,  stayed  by  an  order  of 
Erie,  J.,  as  follows  : — 

"  Upon  hearing  the  counsel  for  General  Sir  J.  C.  Chatterton,  Bart.,  and  Messrs. 
Phillips  &  Son,  I  do  order  that  all  further  proceedings  herein  and  in  Ireland  be  stiiyed, 
on  payment  of  5501.  by  General  Sir  [395]  J.  C.  Chatterton  to  Messrs.  Phillips  &  Son 
in  manner  following,  —  viz.  501.  down,  501.  in  a  fortnight  or  month,  and  501.  every  four 
months,  till  paid  ;  such  paj'ments  to  be  secured  by  a  life-policy  for  5001.,  to  be  assigned 
to  H.  D.  Phillips  as  trustee  to  pay  Messrs.  Phillips  &  Son  in  the  first  place  such  5501., 
or  balance  remaining  unpaid  at  death,  and,  in  the  next,  in  trust  for  John  Hollingshed, 
official  manager,  or  Messrs.  Willoughby  :  with  a  covenant  by  General  Chatterton  to 
pay  piemiums  in  the  usual  way  :  and  that,  in  default  of  payment  of  the  said  instal- 
ments, the  balance  unpaid  to  become  due  ;  with  liberty  to  Messi's.  Phillips  &  Son  to 
appropriate  the  payments  to  such  parts  of  their  claims  as  they  please ;  but  that  this 
order  be  without  prejudice  to  any  rights  Messrs.  Phillips  &  Son  may  have  against 
any  other  persons  in  respect  thereof,  without  costs  on  either  side  ;  and  that  no  further 
recourse  be  had  against  the  said  Genei'al  Chatterton." 

The  attidavit  further  stated  that  a  demand  on  behalf  of  the  defendant  had  been 
duly  made  of  an  assignment  to  him  of  the  said  order  of  the  '2'Svd  of  June,  1859,  and 
of  every  judgment,  specialty,  or  other  security  now  held  by  the  said  Messrs.  Phillips 
&  Son  in  respect  of  the  said  bills  of  costs  for  which  the  said  actions  were  brought, 
but  that  the  said  Messis.  Phillips  &  Son  had  declined  to  comply  therewith. 

It  was  submitted  that  this  was  a  case  in  which  the  defendant  was  entitled  to  avail 
himself  of  the  5th  section  of  the  Meicantilc  Law  Amendment  Act.  [Erie,  C.  J.  The 
object  of  the  motion  is,  to  put  an  obstacle  in  the  way  of  the  plaintiffs'  proceeding 
against  (ieneral  Chatterton.  If  the  general  had  been  a  co-defendant  here,  the  case 
would  have  been  within  the  stiitute.  Byles,  J.  Colonel  Dickson  may  obtain  contri- 
bution from  General  Chatterton  without  our  assistance.  Willes,  J.  No  power  is 
given  by  the  statute  to  apply  to  the  court  [396]  on  motion  for  an  order.  Possibly 
you  may  have  a  remedy  by  action  :  but  this  court  has  no  power  to  decree  specific 
performance,  direct  or  indirect]  If  any  one  is  entitled  to  go  on  against  General 
Chatterton,  it  is  Colonel  Dickson.  He  is,  therefore,  the  only  person  who  can  apply. 
[Willes,  J.  You  must  request  the  plaintiffs  to  assign  ;  and,  if  they  refuse,  you  niav 
bring  an  action,  and  then  the  opinion  of  a  court  of  error  may  be  taken.  Keating,  J. 
Why  cannot  General  Chatterton  apply  to  the  court  to  stay  the  proceedings  against 
him  on  the  judge's  ordei',  on  the  ground  that  the  plaintiffs  have  already  recovered  the 
whole  amount  from  Colonel  Dickson!]  It  may  be  a  question  whether  the  plaintiffs 
have  recovered  the  whole  amount  they  are  entitled  to. 

Per  Curiam.  The  defendant's  only  way  of  availing  himself  of  this  provision  of 
the  statute  is  by  an  action.  At  all  events,  we  think  it  cainiot  be  done  by  a  summai-y 
motion.  And  we  ought  not  hastily  to  assume  a  jurisdiction  which  practically  has  the 
effect  of  depriving  the  o])|)ositc  party  of  the  opportunity  of  taking  the  opinion  of  a 
court  of  crroi'. 

llule  lefused. 

[397]     I'liK  European  and  American  Steam-Shippino  Company,  Limited, 
/■.  Crosskev  and  Others.     Jan.  27th,  1860. 

[S.  C.  29  L.  .1.  C.  P.  155;  G  Jur.  N.  S.  896;  8  W.  U.  236.     Sec  Mm/an  v.  Mt,  186.^, 
1  N.  K.  271  ;  In  re  Hopper,  1867,  L.  It.  2  Q.  B.  375.] 

Where  two  arbitrators  are  imjjowered  to  apjjoint  an  umpire,  such  appointment  must 
be  the  act  of  the  will  and  judgment  of  the  two,  and  must  not  be  the  result  of 
chance  or  lot. — Two  arbitrators  met  for  the  appointment  of  an  umpire.  Fiiich 
])roposed  one,  but,  though  both  were  assumed  to  be  fit  persons  to  bo  appointed, 
neither  of  the  arbitratois  would  consent  to  withdraw  his  nominee.     It   was  then 
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agreed  between  them  that  the  names  should  be  written  upon  two  slips  of  paper 
and  placed  in  a  hat,  and  that  the  one  first  drawn  should  be  the  umpire.  This 
having  been  done,  the  two  arbitrators  went  together  to  the  person  chosen,  and 
requested  him  to  act. — Held,  that  one  of  the  parties  to  the  reference  was  entitled, 
upon  these  facts  coming  to  his  knowledge,  to  revoke  his  submission. 

J.  Brown,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the  plaintiffs 
to  shew  cause  why  the  defendants  should  not  be  at  libert}'  to  revoke  the  submission 
to  arbitration  in  this  case,  or  why  an  umpire  or  a  third  aibitiator  should  not  be 
appointed  bv  the  court  pursuant  to  the  12th  section  of  the  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125(a). 

[398]  The  facts  disclosed  by  the  affidavits  were  as  follows  :  — Certain  matters  in 
difference  between  the  parties  had  been  agreed  to  be  referred  to  the  arbitration  of 
George  Broom  and  George  Har\ey  Jay,  accountants,  and  such  umpire  as  should  be 
selected  bj'  them  before  entering  upon  the  reference  ;  whose  award,  or  the  award  of  any 
two  of  them,  should  be  binding.  Broom  was  the  arbitrator  appointed  bv  the  plaintiffs  ; 
Jay  by  the  defendants.  Shortlv  after  their  appointment  Messrs.  Broom  and  Jay  met 
for  the  purpose  of  selecting  an  umpire.  They  agreed  as  to  the  requisite  qualifications 
for  an  umpire  in  such  a  case  ;  but  they  could  not  agree  as  to  the  person  to  be  appointed. 
Broom  wrote  the  name  of  one  Webb  on  a  piece  of  paper,  and  Jay  in  like  manner  wrote 
the  name  of  one  Edwards  ;  and  they  exchanged  papers.  Some  discussion  then  arose 
as  to  the  relative  merits  of  the  two  parties  thus  named:  and,  eventually,  neither  being 
willing  to  recede  from  his  nomination,  it  was  agreed  between  them  that  the  two  papers 
should  be  placed  in  a  hat,  and  that  the  person  whose  name  was  first  drawn  should  be 
the  umpire.  Webb's  name  being  drawn.  Broom  and  Jay  went  together  to  him  and 
requested  him  to  act  as  umpire,  which  he  consented  to  do  ;  and  thereupon  the  arbitra- 
tion proceeded  before  the  three.  After  si,x  or  seven  meetings  had  been  held,  the 
circumstances  under  which  Webb's  appointment  had  taken  place  coming  to  the 
knowledge  of  the  defendants,  the  latter  declined  to  proceed  any  further  with  the 
reference. 

J.  Wilde,  Q.  C,  Hannen,  and  Kaye,  now  shewed  [399]  cause.  It  may  be  conceded 
that  a  bare  appointment  of  an  umpire  by  lot  is  illegal.  It  has  repeatedly  been  so 
decided  :  see  In  re  Cassell,  9  B.  &  C.  624,  4  M.  &  E.  555,  Ford  v.  Jones,  3  B.  &  Ad.  248. 
But  that  rule  cannot  apply  where  the  parties  have  acquiesced  in  the  appointment  by 
attending  meetings  before  the  umpire.  [Williams,  J.  In  a  case  of  In  re  Jamit'son  and 
Binns,  4  Ad.  &  E.  945,  it  was  held,  that,  where  arbitiators  have  decided  the  choice  of 
an  umpire  by  tossing  up,  the  acquiescence  of  parties  sub.sequently  to  the  choice,  and 
before  the  reference  is  proceeded  in,  does  not  render  the  appointment  valid,  unless  the 

(a)  Which  enacts  that,  "if  in  any  case  of  arbitration,  the  document  authorizing 
the  reference  provide  that  the  reference  shall  be  to  a  single  arbitrator,  and  all 
the  parties  do  not,  after  differences  have  arisen,  concur  in  the  appointment  of  an 
arbitrator;  or  if  anj^  appointed  arbitrator  refuse  to  act,  or  become  incapable  of 
acting,  or  die,  and  the  terms  of  such  document  do  not  shew  that  it  was  intended 
that  such  vacancy  should  not  be  supplied,  and  the  parties  do  not  concur  in  appoint- 
ing a  new  one  ;  or  if,  where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint 
an  umpire  or  third  arbitrator,  such  parties  or  arbitrators  do  not  appoint  an  umpire 
or  third  arbitrator  :  or  if  any  appointed  umpire  or  thii-d  arbitrator  refuse  to  act,  or 
become  incapable  of  acting,  or  die,  and  the  terms  of  the  document  authorizing  the 
reference  do  not  shew  that  it  was  intended  that  such  a  vacancy  should  not  be 
supplied,  and  the  parties  or  arbitrators  respectively  do  not  appoint  a  new  one  ; — then, 
in  every  such  instance,  any  party  may  serve  the  remaining  parties  or  the  arbitrators, 
as  the  case  may  be,  with  a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third 
arbitrator  respectively  ;  and  if  within  seven  clear  days  after  such  notice  shall  have 
been  served,  no  arbitrator,  umpire,  or  thiid  arbitratoi'  be  appointed,  it  shall  lie  lawful 
for  any  judge  of  anj'  of  the  superior  courts  of  law  or  equity  at  Westminster,  upon 
summons  to  be  taken  out  by  the  paity  having  served  such  notice  as  aforesaid,  to 
appoint  an  arbitrator,  imipire,  or  third  arliitrator,  as  the  case  may  be  :  and  such 
arbitrator,  umpire,  and  third  arbitrator  respectively  shall  have  the  like  power  to  act 
in  the  reference,  and  make  an  award,  as  if  he  had  been  appointed  bj'  consent  of 
all  parties," 
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parties  aciiuiescing  have  knowledge  of  all  the  circumstances  under  which  the  choice 
was  made.]  Looking  at  all  the  ciicuni.stances,  it  cannot  be  said  that  this  wa.s  a  pure 
appointment  of  an  umpire  l>y  lot;  the  arbitrators  having  agreed  beforehand  that  l)Oth 
the  persons  named  were  tit  and  proper  persons  to  be  chosen  as  umpire,  and  both  having 
afterwards  gone  to  Webb,  the  person  upon  whom  the  lot  fell,  to  request  him  to  under- 
take the  duty.  In  A'cale  v.  Leihjer,  16  East,  .")1,  ihe  two  arbitrators  having  each  pro- 
posed a  third,  and  neither  of  them  liking  to  abandon  his  own  choice,  though  not 
disapproving  of  the  othei's  choice,  they  agreed  to  tos.s  up  which  of  the  two  proposed 
should  be  nominated  :  and  the  award  made  by  one  of  the  arbitrators  originally  appointed 
and  the  third  thus  chosen,  was  upheld  by  the  court, — Lord  EUenborough  distinguishing 
the  case  from  the  ease  of  a  tos.sing  up  which  of  the  two  should  nomina'e  a  third. 
That  case  was  referred  to  and  distinguished  in  lie  Cax^cU,  but  not  expressly  overruled. 
Lush,  Q.  C  ,  and  IJrown,  in  support  of  the  rule.  The  arbitrators  were  deputed  to 
select,  to  exercise  their  unbiassed  judgment  and  discretion  in  the  choice  of  an  [400] 
umpire,  not  to  diaw  lots.  The  cases  are  clear  and  uniform  in  the  condemnation  of  such 
a  course.  Thus,  in  the  case  of  In  re  Cassell,  9  B.  &  C.  624,  4  M.  &  R.  5.35,  a  sub- 
mission was  made  to  two  arljitrators  and  to  such  third  person  as  they  should  appoint ; 
the  award  to  be  made  by  any  two  of  the  three.  The  two  arbitrators  met  for  the 
purpose  of  appointing  a  third,  and,  not  being  able  to  concur  in  such  appointment,  it 
was  agreed  between  them  that  each  of  them  should  name  two,  and  that  the  names 
of  the  four  should  be  put  into  a  hat,  and  that  the  name  drawn  shoidd  be  the  third 
arbitrator  ;  and  the  arbitrator  was  so  appointed.  The  award  was  made  by  one  of  the 
arbitrators  originally  named  and  the  person  so  appointed  by  the  two  :  and  it  was 
held  that  the  appointment  of  the  third  arbitrator  was  bad,  inasmuch  as  the  choice 
of  the  third  ought  to  have  been  the  act  of  the  will  and  judgment  of  the  two,  and 
matter  of  choice,  not  chance.  Lord  Tenterden,  in  giving  the  judgment  of  the  court, 
laysdo^^n  this  general  rule, — "The  parties  to  the  reference  expect  the  concurring 
judgment  of  the  two  in  the  appointment  of  a  third  ;  and  we  think  it  better  not  to 
decide  the  present  case  upon  any  nice  ground  of  reseml)lance  to  or  difference  from  the 
others,  which  might  lead  o  di.scussion  and  litigation  in  other  casses,  Init  to  lay  it  down 
as  a  general  rule,  that  the  appointment  of  a  third  person  must  be  the  act  of  the  will 
and  judgment  of  the  two,  must  be  matter  of  choice  and  not  of  chance,  unless  the 
parties  consent  to  or  acijuiesce  in  some  other  mode."  [Erie,  C.  J.  Two  arbitrators 
being  about  to  name  an  umpire,  and  mutually  relying  upon  and  respecting  each  other's 
judgment,  one  suggests  a  man  and  assures  the  other  that  he  is  a  tit  and  proper  person 
to  be  appointed,  and  the  other,  relying  upon  that  representation,  assents  to  his 
appointment.]  It  is  submitted  that  that  will  not  do:  the  party  appointing  the  arbi- 
trator has  a  right  to  [401]  the  exercise  of  the  judgment  and  discretion  of  the  person 
he  lias  selected  to  represent  him  on  the  reference.  [Williams,  J.  You  would  say 
that  the  tran.saction  in  eflect  amounts  to  this, — that,  when  they  meet  to  choose  an 
umpire.  Jay  says  to  Broom,  "  1  have  such  confidence  in  you,  that,  upon  your  repre- 
sentation and  assurance,  I  think  Webb  a  very  tit  man  to  be  tossed  up  for."]  It  really 
amomits  to  no  more  than  tliat.  In  In  re  llodsmi  and  Iheiirrij,  7  Dowl.  P.  C.  569,  where 
the  appointment  of  an  umpire  was  by  lot  con.scnted  to  by  the  attorney's  clerks,  but  not 
by  the  attornej^s  themselves,  or  tiieir  clients,  the  appointment  was  held  bad,  although 
the  parties,  in  ignoiance  of  the  mode  of  ap])ointment,  had  attended  the  arbitrator. 
Littlcdalc,  .J.,  there  says:  "It  was  finally  settled  in  In  re  CWv-//,  after  a  review  of  the 
previous  decisions,  liiat,  where  two  arbitrators  were  aj>pointed,  with  power  to  name  a 
third,  and  the  two  a])point(:d  placed  the  names  of  four  persons  in  a  h;it,  and  drew  one 
out,  who  was  ajipoiritcil,  such  an  appointment  was  bad.  As  a  general  rule  it  was  laid 
down  '  that  the  api)ointment  of  the  third  per.son  must  be  an  !ic',  of  tiie  will  and 
judgment  of  the  two,  and  must  be  a  matter  of  choice,  and  not  of  chance : "  but  Lord 
Tenterden  adds,  '  unless  the  parties  consent  to  or  acquiesce  in  some  other  mode.'  In 
the  case  of  Ford  v.  ./o?m;,s-,  3  B.  &  Aid.  248,  which  was  a  subsequent  case,  Lord 
Tenterden  says,  "  The  principle  laid  down  in  the  case  of  In  re  VdsscU  appears  to  me 
very  somid,  that  the  appointment  of  an  umpire  must  be  matter  of  choice,  and  not  of 
chance.  I  thought  the  rule  had  been  .so  clearly  stated  in  that  ease  as  to  exclude  all 
subtle  distinctions  for  the  future.'  However,  Lord  Tontcrden's  hopes  do  not  seem  to 
have  been  reali/.ed,  for,  in  In  re  Tiinno  and  llird,  5  B.  i*k  Ad.  488,  2  N.  &  M.  .'!28,  the 
consent  of  the  parties  was  held  siitHcient  to  make  an  ap]>oiiitmetit  by  lot  valid  :  [402] 
and  the  same  was  decided  in  Jn  re  Jandeson  and  B'uuus,  4  Ad.  &l  E.  945,  though,  in  that 
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case,  the  appointment  was  held  bad,  as  the  parties  had  not  a  knowledge  of  all  the 
circumstances  under  which  the  choice  was  made.  The  exception,  therefore,  of  Lord 
Tenterden  in  In  re  C'assell  has  been  adopted  by  the  courts.  I  think,  perhaps,  it 
would  have  been  well  if  it  had  not  been.  However,  I  must  adopt  it  also  in  the  case 
now  before  me."  In  a  still  more  recent  case  of  In  re  Greenwood,  9  Ad.  &  E.  699,  it  was 
held,  that,  where  arbitrators  are  impowered  to  choose  an  umpire,  and,  having  differed 
in  their  nominations,  make  the  appointment  liy  lot,  and  then  inform  the  litigating 
parties  "that  thej'  have  mutually  chosen"  A.  B.  to  be  umpire,  and  the  parties  there- 
upon assent  to  the  choice,  neither  party  is  bound  by  such  acquiescence,  if  given  in 
ignorance  of  the  real  state  of  facts.  And  Lord  Denman  says  :  "  The  presumption,  at 
all  events,  is  against  the  election  of  an  umpire  by  lot.  Such  a  transaction  should  at 
least  be  fully  explained.  It  should  appear  that  each  arbitrator  exercised  his  judgment 
on  the  fitness  of  the  person  to  be  ballotted  for,  and  that  the  parties  knew  of  the  course 
about  to  be  adopted.  Here,  it  is  not  cleai-  that  the  parties  had  that  advantage,  or 
that  each  of  the  arbitrators  knew  both  the  persons  proposed  as  umpires.  The 
litigating  parties,  it  appears,  were  told  that  the  arbitrators  had  chosen  Atkinson  :  but 
that,  if  implying  that  they  had  exercised  their  judgment,  might  be  a  complete  mis- 
representation." Hei-e,  there  was  no  exei'cise  of  judgment  by  Mr.  Jay.  He  appears 
to  have  left  the  fitness  of  Webb  entirely  to  the  judgment  and  discietion  of  Broom. 
The  only  judgment  he  himself  exercised  in  the  matter  was  upon  the  honor  and  truthful- 
ness of  his  opponent.  He  was  clearly  guilty  of  a  breach  of  the  duty  he  was  appointed 
to  perform,  in  thus  surrendering  his  judgment. 

[403]  Ekle,  C.  J.  I  am  strongly  of  opinion  that  the  case  of  Neah  v.  Ledger, 
IG  East,  .51,  was  well  decided,  and  am  very  determined  to  act  upon  it  whenever  a  case 
shall  be  brought  within  it.  But  here  I  am  not  clear  that  Jay,  in  assenting  to  the 
fitness  of  Webb  to  be  the  umpire,  was  not  entirely  surrendering  his  own  judgment,  and 
putting  faith  in  Broom.  I  am,  therefore,  unable  to  distinguish  the  case  from  In,  re 
Cassdl,  9  B.  &  C.  624,  4  M.  &  R.  555,  and  the  deliberate  judgment  there  come  to  by 
Lord  Tenterden,  against  his  first  impression,  that  the  parties  to  the  reference  expect 
the  concurring  judgment  of  the  two  in  the  appointment  of  a  third,  and,  as  a  general 
rule,  the  appointment  of  the  third  person  must  be  the  act  of  the  will  and  judgment  of 
the  two, — must  be  matter  of  choice,  and  not  of  chance.  And,  that  decision  having 
been  at  least  twice  since  recognized,  I  felt  it  impossiljle  to  yield  to  my  own  notions  of 
the  matter.     The  rule  will,  therefore,  be  absolute  for  a  revocation  of  the  submission. 

The  rest  of  the  court  concurring, 

Kule  absolute  accordingly  («). 

End  of  Easter  Term. 

[404]     Memoranda. 

In  the  Vacation  after  last  Hilary  Term,  the  Hon.  Sir  William  Heniy  Watson,  Knt., 
one  of  the  Barons  of  the  Exchequer,  died. 

In  Easter  Term,  James  Plaisted  Wilde,  lisq.,  one  of  Her  Majesty's  Counsel  learned 
in  the  Law,  was  appointed  a  Baion  of  the  Exchequer  in  the  room  of  the  late  Mr.  Baron 
Watson. 

Upon  receiving  the  Coif,  he  gave  rings  with  the  following  motto: — "Veritas  victrix." 

The  learned  Baron  shortly  afterwards  received  the  honor  of  knighthood. 


[405]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and 
IN  THE  Exchequer  Ch^umber,  in  Trinity  Terji,  in  the  Twenty-Third 
Year  of  the  Eeign  of  Victoria. 

The  Judges  who  usually  sat  in  Banco  in  this  Term,  were, — Erie,  C.  J.,  ^Villiams,  J., 
Willes,  J.,  and  Byles,  J. 

Imrie  and  Another  r.  Castrique.     1S60. 

[S.  C.  30  L.  J.  C.  P.  177  ;  4  L.  T.  143  ;  9  W.  E.  455  :  Affirmed  in  House  of  Lords, 
L.  R.  4  H.  L.  414 ;  39  L.  J.  C.  P.  350 ;  23  L.  T.  48 :  19  W.  R.  1.     See  Goclard  v. 

(a)  See  Crosskei/  v.  The  European  and  Amerkan  Steam-Shipping  Company,  6  Jurist, 
N.  S.  1190,  where  the  proceedings  at  law  were  stayed  by  injunction. 
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Gi-ay,  1870,  L.  R.  6  Q.  B.  149  ;  EUU  v.  M'llmry,  ISTl,  h.  R.  G  C.  F.  239  ;  Messina 
V.  Petrocochino,  1872,  L.  R.  4  P.  C.  157;  Mci/er  v.  RalU,  1876,  1  C.  P.  D.  370;  The 
Mecca,  1879-81,  5  P.  I).  33  ;  6  P.  D.  106;  be  Mom  v.  Concha,  1885-86,  29  Cb.  D. 
301  ;  11  App.  Cas.  511  ;  In  re  Trufort,  1887,  36  Ch.  D.  600  ;  Akock  v.  Smith,  [1892] 
1  Ch.  268;  The  Diclalor,  [1892]  P.  311  ;  The  Xaulik,  [1895]  P.  124;  Ballanti/ne  v. 
Mackinnon,  [1896]  2  Q.  B.  462;  Minna  C'rair/  Steamship  Company  v.  Chartered 
Mercantile  Bunk  of  Imlia,  London  and  China,  [1897]  1  Q.  B.  60,  460;  Pemherton  v. 
Hughes,  [1899]  1  Ch.  793.] 

A.,  a  British  subject,  and  the  owner  of  a  British  ship,  whilst  she  was  on  a  voyage 
transferred  her  to  B.  by  a  bill  of  sale.  The  master  had  in  the  meantime,  while  at 
Melbourne,  drawn  a  bill  for  necessaries  for  the  use  of  the  ship  upon  his  owner 
in  England,  which  the  latter  declined  to  accept,  and  which  was  dishonoured  at 
maturity.  The  .ship  having  in  the  course  of  her  voyage  touched  at  Havre,  the  holder 
of  the  dishonoured  bill  indorsed  it  to  a  French  subject  residing  there,  and  the  latter 
commenced  proceedings  against  the  master  in  the  Civil  Tribunal  of  that  place,  and 
against  the  ship,  under  the  judgment  of  which  court  (confirmed  on  appeal)  the  vessel 
was  sold, — B.'s  claim  to  intervene  as  transferee  of  the  ship  being  disallowed  : — Held, 
— reversing  the  decision  of  the  court  of  Common  Pleas, — that  the  proceeding  in  the 
French  court  was  a  pi'oceeding  in  rem,  and  therefore  the  sale  undei'  its  decree  passed 
the  property  in  the  ship,  however  erroneous  the  judgment  might  have  been. 

Error  upon  a  judgment  of  the  court  of  Common  Pleas  on  a  special  case  stated 
pursuant  to  a  judge's  order.     See  the  c;ise,  ante,  p.  1. 

[406]  The  case  was  argued  in  the  Exchequer  Chamber  on  the  29th  and  30th  of 
November,  1860,  before  Cockburn,  C.  J.,  Wightman,  J.,  Martin,  B.,  Bramwell,  B., 
Channell,  B.,  Hill,  J.,  and  Blackburn,  J. 

Mellish  (with  whom  was  C.  Ilutton),  for  the  plaintiffs  in  error,  the  defendants 
below,  submitted  that  the  judgment  of  the  court  below  was  erroneous,  upon  the 
following  grounds, — tirst,  that  the  judgment  of  the  court  of  appeal  in  France  was  a 
judgment  in  rem  by  a  court  of  competent  jurisdiction,  and  that,  there  having  been  no 
fraud  practised  in  procuring  it,  whether  right  or  wrong,  it  was  binding  upon  all  the 
world, — secondly,  that,  assuming  that  the  judgment  of  the  French  court  was  a  judg- 
ment in  personam,  the  plaintiff  below  ha\ing  taken  proceedings  before  the  tribunals 
of  that  country  for  the  purpose  of  asserting  his  right  to  the  vessel  which  was  the 
subject  in  dispute,  and  the  French  court  having  decided  against  his  claim,  and  decreed 
a  sale  of  the  vessel,  that  sale  was  binding  upon  him,  and  passed  the  property  in  the 
vessel  to  the  purcha.sers  undei'  that  judicial  sale.  He  referied  to  Abbott  on  Shipping, 
10th  edit.  135,  The  U'ataya,  1  Swabey,  Adni.  R.  165,  the  notes  to  lluglws  v.  Cornelius 
(2  Show.  232)  and  The  DucIkhs  of  Kingston's  case  (20  Howell's  State  Trials,  355)  in 
2  Smith's  Leading  Cases,  4th  edit.  604,  G12,  the  Code  de  Commerce,  tit.  9,  §i;  311, 
320,  the  case  of  The  Jlold  Jiiicrleneh,  llarmer,  Ajip.,  Bell,  Resp  ,  7  Moore's  P.  C.  267, 
Story's  Conflict  of  Laws,  §§  521,  522,  Hart  v.  M'Nwmara,  4  Price,  154,  n..  The  Attorney- 
General  v.  Norstalt,  3  Price,  97,  Scott  v.  Shearman,  2  Sii-  W.  Bla.  976,  The  Segredo,  or 
Eliza  Cornish,  1  Eccl.  iV;  .Adni.  R.  36,  and  Cammcll  v.  Seiccll,  5  Hurlst.  i\;  N.  728, 
29  Law  J.  Exch.  350. 

Manisty,  C^.  C.  (with  whom  was  lloll),  contra  He  [407]  submitted  that  the 
proceeding  in  the  Fiench  court  against  Benson  was,  at  all  events  in  its  inception,  a 
proceeding  inter  paitcs,  and  not  in  rem  ;  that,  a.ssuming  it  to  have  been  a  proceeding 
in  rem,  the  decision  was  the  result  of  a  contemptuous  disregard  of  the  English  law, 
which  ought  to  have  governed  the  construction  of  the  contract,  and  was  in  direct 
violation  of  the  law  oi  nations ;  and  that  the  sale,  which  was  directed  to  satisfy  a 
supposed  m.iritime  lien  which  had  no  existence,  passed  no  property  in  tlie  ship  to  the 
defendants  lielow.  He  referred  to  SImjison  v.  Fogo,  29  Law  J.,  Ch.  ()57,  Story  on 
Bills,  §  152,  Story's  Conllict  of  Laws,  §§  312,  323,  586,  Buchanan  v.  liuckrr,  I  Canipb. 
63,  9  ]<:ast,  192,  hah/leish  \.  Uoilgsmt,  7  Bingh.  495,  5  M.  .t  P.  407,  Norelli  v.  Bossi, 
2  B.  ,fe  Ad.  757,  Uymer  v.  Drnce,  23  Beavan,  145,  Pollard  v.  lUll,  8  T.  R.  434,  Bird  v. 
Applcton,  8  T.  R.  562,  Kitchen  v.  Irvine,  28  Law  J.,  t^.  B.  46,  Morris  v.  Bobinson,  3  B. 
&  C.  196,  5  I).  &  R.  34,  Taylor  on  Evidence,  §  1538,  2  Smith's  Lciuling  Cases,  633, 
Maclachlan's  Law  of  Merchant  Shiijping,  40,  an<l  tiie  statutes  8  &  9  Viet.  c.  89,  anil 
17  &  18  Vict,  cc    104,  120.     He  also  observed  upon  Cammell  v.  Sewell,  5  Hurlst.  &  N. 
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728,  29  Law  J.,  Excli.  350.     [Blackburn,  J.,  referred  to  the  case  of   The  Neptxtne, 
3  Knapp's  P.  C.  94,  as  an  authority  clearly  defining  the  maritime  law.] 

Cur.  adv.  vult. 

CoCKBURN,  C.  J.  1  am  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  must  be  reversed. 

The  facts,  so  far  as  they  are  material  to  the  decision,  may  be  bi'iefly  stated.  In 
the  year  1854,  the  ma.ster  of  a  British  vessel,  the  "  Ann  Martin," — to  recover  the  vakie 
of  which  the  present  action  is  brought, — in  consideration  of  necessaries  supplied  to 
[408]  the  ship  at  Melbourne,  in  the  course  of  a  voyage  from  this  country  to  Australia 
and  back,  drew  a  l)ill  of  exchange  on  his  owner  in  this  country,  one  J.  B  Claus,  which 
bill  the  ownei-,  having  in  the  meantime  mortgaged  the  vessel  and  fallen  into  difficulties, 
declined,  on  its  presentment,  to  accept. 

'I  he  vessel  having  arrived  at  Havre,  in  the  course  of  her  voyage  home,  the  holder 
in  this  country  of  the  bill  drawn  by  the  master  transferred  it  to  Troteux  &  Co.,  French 
subjects  resident  at  Havie,  with  a  view  to  take  advantage  of  the  law  of  France,  by 
which  a  ship  becomes  liable  to  seizure  for  necessaries  supplied  in  the  course  of  a  voyage 
on  the  contract  of  the  master.  Troteux  &  Co.  thereupon  instituted  a  suit  before  the 
Tribunal  de  Commerce  of  Havre,  against  Benson,  the  master,  and  against  the  ship,  for 
the  amount  of  the  bill.  The  court,  by  a  judgment  of  the  15th  of  May,  1855,  con- 
demned Benson,  in  his  capacity  of  master,  with,  as  it  is  termed,  a  "  privilege  on  the 
ship,"  in  the  amount  of  the  bill ;  and,  as  a  consequence  of  the  judgment,  and  in 
pursuance  of  it,  the  ship  was  seized  and  detained  in  the  custody  of  the  court. 

The  amount  due  not  being  paid  by  the  master,  it  became  the  object  of  Troteux  & 
Co.  to  obtain  a  sale  of  the  ship  to  satisfy  the  judgment ;  and  as  by  the  law  of  France 
this  could  only  take  place  on  the  confirmation  of  the  judgment  of  the  Tribunal  de 
Commerce,  and  an  order  for  the  sale  of  the  ship,  by  the  Civil  Tribunal  of  the  district, 
pi'oceedings  were  taken  to  obtain  such  confirmation  and  ordei'. 

At  this  stage  of  the  proceedings,  it  became  necessary  that  notice  should  be  given 
to  those  who  liy  the  ship's  papers  appeared  to  be  the  owners  of  the  vessel,  and  that 
such  peisons  should  be  summoned  before  the  court.  By  the  ship's  papers  and  the 
certificate  of  registry  Claus  appeared  to  be  the  sole  owner :  but,  [409]  Claus  having 
become  bankrupt,  notice  was  given  not  only  to  him,  but  also  to  Biid,  his  a-ssignee  ; 
and  both  were  summoned  to  appear  before  the  tribunal  within  a  period  of  two  months. 
At  the  expiration  of  this  period,  neither  of  these  parties  appearing,  judgment  was 
given  by  default,  confii-ming  the  sentence  of  the  Tribunal  de  Commerce,  and  ordering 
the  sale  of  the  ship  by  public  auction  in  the  presence  of  one  of  the  judges  of  the  civil 
court,  who  was  to  receive  the  biddings  and  pronounce  the  adjudication  in  respect 
thereof.  Notice  of  this  judgment  was  given  to  Bird,  the  assignee,  and  another 
opportinu'ty  was  aflbrded  him  to  appear  to  oppose  the  sale.  But,  the  bankrupt  and 
his  assignee  had  ceased  to  have  any  interest  in  the  ship,  Claus,  as  has  before  been 
adverted  to,  having,  prior  to  his  bankruptcy,  and  «  hile  the  ship  was  on  her  voyage, 
mortgaged  the  vessel  by  bill  of  sale  to  one  Harrison,  who  had  again  transferred  his 
interest  by  bill  of  sale  to  one  Emley,  who  had  finally  assigned  in  like  manner  to 
the  plaintiff.  The  transfers  to  Harrison  and  Emley  had  been  duly  registered ; 
but  the  transfer  to  the  plaintitt'  remained  uiuegistered  at  the  time  of  these  pro- 
ceedings. 

The  suit  before  the  French  tribunals  having  arrived  at  this  point,  Castrique,  the 
plaintitt"  below,  in  September,  1855,  before  the  sale  of  the  vessel  as  ordered  by  the 
Civil  Tribunal  had  taken  place,  instituted  before  the  same  tribunal  a  suit  to  replevy 
the  ship.  The  court,  however,  by  a  judgment  of  the  19th  of  April,  1856,  dismissed 
the  suit,  on  the  ground  that  it  was  impossible  that  by  the  law  of  England  a  transfer 
of  the  pi'operty  in  a  ship  could  take  place  in  the  course  of  a  voyage,  to  the  prejudice 
of  creditors,  or  without  the  transaction  being  indorsed  on  the  certificate  of  registry, 
or  appealing  on  the  papers  of  the  vessel. 

[410]  Against  this  decision  the  plaintiff"  appealed  to  the  superior  court  at  Rouen  : 
but  that  court,  though  in  the  meantime  the  opinion  of  the  Attorney-General  of 
England  as  to  the  English  law  had  been  obtained  and  was  brought  to  its  knowledge, 
confirmed  the  decision  of  the  inferior  court,  and  dismissed  the  appeal. 

A  sale  of  the  ship  thereupon  took  place  ;  after  which,  the  vessel  having  come  into 
the  hands  of  the  defendants,  residents  in  this  country,  the  plaintiff',  Castrique,  having 
demanded  possession  of  it  from  the  defendants,  brings  his  action  for  the  conversion 
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of  it,  oil  the  ground  that  a  court  of  justico  in  tliis  country  ought  not  to  give  ellect  to 
the  judgment  under  which  the  sale  took  place. 

The  case  of  the  plaintiti'  divides  itself  into  two  main  branches.  First,  it  is  said 
that  the  judgment  of  the  French  court  was  a  judgment,  not  in  rem,  but  in  personam  ; 
and  that,  being  a  judgment  in  personam,  and  not  between  the  parties  to  this  suit,  and 
at  the  same  time  palpably  and  beyond  all  question  erroneous,  as  also  contrary  to 
natural  justice,  it  is  competent  to  a  court  of  this  country,  when  called  on  to  give 
efl'ect  to  it,  to  review  it  on  the  merits.  Secondly,  it  is  said,  that,  even  if  this  judg- 
ment should  be  held  to  be  a  judgment  in  rem,  the  ciruumstances  under  which  it  was 
given  involve  so  serious  a  departure  from  justice,  and  so  striking  a  disregard  of 
the  comity  of  nations  in  the  refusal  by  the  court  to  give  effect  to  the  law  of  England, 
by  which  alone  the  incidents  of  this  contract  ought  to  have  been  determined,  that 
an  English  court  ought  not  to  respect  a  judgment,  although  in  rem,  which,  in  itself 
plainly  unjust,  has  proceeded  upon  a  contemptuous  disregard  of  the  law  of  this 
country.  Besides  which  it  is  said  that  this  judgment,  though  in  rem,  ought  to  be 
treated  as  null,  as  being  in  open  violation  of  natural  justice. 

[411]  The  court  of  Common  Pleas,  in  giving  judgment  for  the  plaintiff'  below, 
has  hekl  this  to  be  a  judgment  in  personam.  After  the  fullest  consideration,  I  can 
come  to  no  other  conclusion  than  that  it  is  a  judgment  in  rem. 

It  is  true  that  the  suit  out  of  which  this  judgment  arose  appears  to  have  been  in 
its  inception  a  proceeding  in  personam,  so  far  as  the  master  of  the  vessel  was  con- 
cerned :  but  it  was  at  the  same  time  in  terms  a  suit  against  the  ship ;  and  in  this 
respect  it  appears  to  us  clear  that  it  was  a  proceeding  in  rem.  It  is  plain,  from  the 
narrative  of  the  pi'oceediiigs  set  forth  in  the  case,  that,  according  to  the  French  law, 
a  mi.xed  suit,  directed  both  against  the  master  and  against  the  ship,  may,  after  judg- 
ment ol.)tained  against  the  master,  be  converted  into  a  suit  against  the  ship  alone. 
For,  Benson,  the  master,  having  aclmitted  the  delit,  and  consented  to  judgment,  and 
the  Tribunal  de  Commerce  having  condemned  him  in  his  capacity  of  master,  and  also 
the  ship  by  w;iy  of  maritime  lien  (for,  such,  as  I  shall  shew  further  on,  must  be  taken 
to  be  the  sense  and  effect  of  the  words  "  par  privilege "),  all  further  proceedings 
against  the  master  are  dropped.  He  is  declared  free  from  arrest,  to  which,  as  a 
foreigner  liable  to  a  Frenchman  on  a  bill  of  exchange,  he  would  otherwise  have  been 
subject,  and  the  subsequent  proceedings  before  the  Civil  Tribunal  are  directed  against 
the  ship  alone.  At  this  stage,  the  owners  of  the  vessel  arc  for  the  first  time  made 
parties  to  the  suit, — not  for  the  purpose  of  lixing  them  with  any  personal  lialiility, 
but  to  afford  them  an  opportunity  of  resisting  a  judgment  directed  specifically  against 
the  vessel. 

It  is,  no  doubt,  true,  that  a  judgment  of  this  sort,  which  simply  decrees  the  sale 
of  a  particular  chattel,  to  satisfy  a  money  demand,  hardly  falls  within  the  strict 
detinition  of  a  judgment  in  rem,  inasmuch  as  it  [412]  does  not  determine  the  status 
of  the  chattel  with  I'eference  to  property,  or  vest  the  property  at  once  in  the  claimant, 
as  a  condemnation  of  the  court  of  Exchequer  in  a  revenue  cause  vests  the  property 
in  the  Crown,  or  the  sentence  of  a  court  of  Admiralty  in  a  matter  of  prize  Aests  the 
property  in  the  captors.  But  it  is  strictly  analogous  to  tlie  sentence  of  a  court  of 
Admiralty  on  a  claim  of  salvage,  or  in  a  suit  on  a  bottomry-bond.  In  both  the  latter 
there  is  a  money  demand,  on  which  the  court  first  adjudicates,  and  in  satisfaction  of 
which  it  decrees  the  sale  of  the  ship.  If  such  a  decree  is  a  judgment  in  rem,  it  is 
difficult  to  discover  any  ground  for  saying  that  the  decree  ordaining  the  sale  of  this 
ship  is  to  be  considered  in  the  light  merely  of  an  execution  to  satisfy  a  judgment 
establisliing  a  pecuniary  liability.  Indeed,  it  seems  impossilile  to  find  two  proc(!eilings 
more  closely  analogous  than  the  proceeding  on  a  bottomry-bond  and  the  present  suit 
in  its  ulterior  stage.  Both  are  proceedings  on  the  hypothecation  or  quasi  hypothcca 
tion  of  a  vessel :  in  both  a  money  liability  has  first  to  be  established  :  in  both  the 
remedy  is  by  a  judgment  decreeing  the  sale  of  the  vessel.  Except  that,  in  the  one 
case,  the  liypotliecation  is  by  express  agreement  under  a  particular  instrument,  and  that, 
in  the  other,  it  arises  by  the  operation  of  the  French  law  on  a  dclit  incurred  on  lichalf 
of  the  ship,  the  proceciling  and  the  result  are  in  subsUinco  essentially  the  same. 

Now,  the  sentences  of  the  court  of  Admiralty  in  the  matter  of  maritime  lions 
lune  always  been  considered  as  judgments  in  i-cm.  And  in  one  sen.se  they  properly 
are  so  :  for,  the  jiurpose  of  the  suit  and  the  ellect  of  tiio  juilgiiiciit  are  to  atlord  a 
remedy,  not  liy  execution  against  the  poison  or  the  general  estate  of  the  dofcnilant, 
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but  by  the  appropriation  of  a  specific  chattel  to  satisfy  the  plaintiflf's  claim.  Being 
unable  to  see  any  [413]  distinction  between  such  a  judgment  and  the  present,  the 
only  conclusion  I  can  arrive  at  is,  that  this  judgment  is  a  judgment  in  rem. 

In  forming  this  opinion,  I  have  thus  far  confined  attention  entirely  to  the  pro- 
ceedings set  forth  in  the  special  case,  inasmuch  as  upon  the  evidence  contained  therein 
our  judgment  ought  in  strictness  to  be  formed.  But  I  own  that  it  is  not  without 
considerable  satisfaction  to  my  mind,  that,  on  looking  attentively  into  the  French 
law,  I  find  the  fullest  confirmation  of  the  conclusion  at  which  I  have  arrived  on  the 
case.  There  can  be  no  doubt,  that,  by  the  law  of  France,  the  master  of  a  merchant- 
vessel  has  authority,  if  the  necessities  of  the  vessel  in  the  course  of  the  voyage  require 
it,  not  only  to  take  up  money  on  bottomry,  or,  as  it  is  called,  "  sur  le  corps  et  quille 
du  vaisseau " — on  the  body  and  keel  of  the  vessel — in  other  words,  expressly  to 
hypothecate  the  vessel,  but  also  by  a  general  contract  for  repairs  or  necessaries,  or 
money  advanced  on  account  thereof,  to  bind  the  vessel,  so  that  the  owner  cannot, 
even  by  selling  to  an  ignorant  and  bona  tide  purchaser, — at  least  till  the  vessel  has 
made  a  voyage  on  account  of  the  latter, — deprive  the  creditor  of  his  right  to  have 
the  vessel  condemned  and  sold  to  satisfy  his  claim.  The  191st  article  of  the  Code  de 
Commerce  places  both  the  bottomry  and  the  general  contract  of  the  master  on  the 
same  footing,  making  the  ship  liable  in  respect  of  each  ;  while  the  proceedings  for  the 
condemnation  and  sale  of  the  ship,  provided  for  by  the  197th  and  following  articles, 
are  alike  in  both  cases.  It  is  true  that  the  lien  of  the  creditor  is  termed,  not  an 
hypotheque,  but  a  privilege, — a  term  generally  applied  in  French  law  to  the  preference 
given  to  certain  descriptions  of  creditors  over  others,  rather  than  to  the  right  of  a 
creditor  in  respect  of  a  specific  thing  belonging  to  the  debtor.  It  appears,  [414]  how- 
ever, both  from  the  code  and  its  commentators,  that  the  term  "  privilege "  is  thus 
applied  out  of  deference  to  a  technical  rule  of  French  law  adopted  by  the  code,  that 
there  cannot  be  a  "hypotheque,"  properly  so  called,  in  moveables  (see  Code  Civil, 
b.  3,  ch.  des  Hypotheques,  articles  2114,  illiS,  2119).  At  the  same  time,  art.  2120 
expressly  excepts  mercantile  vessels  from  this  provision  :  and  the  Code  de  Commerce, 
while  it  places,  as  I  ha^e  already  stated,  bottomry  contracts  and  general  contracts  of 
the  master  on  account  of  the  ship  on  the  same  footing  as  "privileged,"  not  only 
charges  the  ship  with  both  descriptions  of  debt,  but  actually  gives  a  preference  to 
the  latter  class  over  the  former.  (See  art.  190,  where  the  word  used  is  "affectes," 
a  term  which  we  are  told  in  the  Repertoire  de  Jurisprudence,  ad  verbum,  is  constantly 
used  in  French  legal  language  as  synonymous  with  "  hypothecated.")  The  code  goes 
on  to  provide  (see  articles  193,  196)  that  the  sale  of  the  ship  by  the  owner  to  a  third 
party  shall  not  prejudice  the  right  of  the  creditor  :  and,  lastly  (see  articles  197  et  seq.), 
it  entitles  the  creditor,  aft«r  an  order  made  by  the  court  for  payment,  on  pa3'ment 
not  being  made,  to  have  the  ship  seized,  and,  on  proper  proceedings  being  taken,  to 
an  order  for  sale,  to  satisfy  his  demand. 

It  may,  in  passing,  be  observed,  that,  by  the  199th  article,  where  there  is  a 
"privilege"  on  a  vessel,  the  order  for  payment,  in  order  to  found  the  subsequent 
decrees  for  the  seizure  and  sale  of  the  ship,  ma\'  be  made  on  the  captain  instead  of  on 
the  owner  ;  which  accounts  for  this  suit  having  been  originally  instituted  against  the 
captain.  Practically,  the  result  is,  that  this  charge  on  the  vessel  is  to  all  intents  and 
purposes  an  hypothecation,  the  droit  d'hypotheque  consisting,  according  to  the  French 
jurists,  in  the  right  of  a  creditor  in  a  thing  otherwise  the  property  of  his  debtor, 
[415]  whereby  he  is  entitled  to  follow  it  into  whosesoever  hand  it  may  pass,  and  to 
have  it  seized  and  sold  to  satisfy  his  claim.  (See  Kepertoire  de  Jurisprudence,  ad 
verb.  "  Hypotheque.")  It  seems  to  me  impossible  to  doubt  that  a  proceeding  to 
enforce  such  a  right  is  a  proceeding  in  rem. 

This  being  estaljlished,  the  contention  of  the  plaintiff,  founded  on  the  assumption 
of  this  judgment  being  in  personam,  necessarily  fails;  and  I  proceed  to  consider 
whethei-  the  circumstances  under  which  this  judgment  in  rem  was  pronounced  were 
such  that  a  court  of  law  ought  to  refuse  to  give  eft'ect  to  it. 

It  is  not  disputed  that  a  judgment  in  rem  obtained  without  fraud,  and  pronounced 
by  a  competent  court,  is  generally  binding  upon  all  the  world  :  but  it  is  contended, 
that,  in  this  case,  an  exception  should  be  made  to  the  rule,  on  the  ground  that,  it 
being  clear  that  the  incidents  of  the  contract  entered  into  by  the  master  on  behalf  of 
his  owners  were  to  be  governed  by  the  lex  loci  of  the  contract  (in  this  instance  the 
law  of  England),  the  French  court  knowingly  and  intentionally  set  that  law  at  naught, 
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thereby  violating  the  comity  of  nations,  by  virtue  of  which  alone  the  judgments  of 
the  tribunals  of  one  country  aie  respected  by  those  of  another. 

It  is  unnecessary  to  pronounce  any  decision  upon  the  principle  of  law  involved  in 
this  argument.  It  is  right  to  say,  that,  if  it  were,  some  membei-s  of  the  court  are 
strongly  disposed  to  think,  that,  even  if  the  fact  on  which  the  argument  tiu'ns  were 
made  out,  it  would  not  atford  a  reason  for  questioning  the  validity  of  a  judgment  in 
rem.  Others,  on  the  other  hand, — if  it  could  lie  shewn,  that,  in  a  case  in  which  the 
effect  of  a  contract  was  to  be  determined  by  the  le.x  loci  contractus,  a  foreign  court 
perversely  insisted  on  applying  its  own  law,  Ijeing  in  conflict  with  the  formei-,  thereby 
out-[416]i aging  the  principle  of  international  comity  in  a  manner  amounting  in  fact 
to  a  species  of  judicial  misconduct, — are  by  no  means  prepared  to  say  that  in  such  a 
case  it  would  not  be  the  dutj'  of  a  court  in  this  country  to  refuse  to  recognize  the  binding 
efficacy  of  such  a  judgment ;  not,  indeed,  by  way  of  reprisal  towards  the  foreign 
tribunal,  but  to  protect  our  own  fellow-subjects  from  injustice.  It  is,  however, 
unnecessary  to  lay  down  any  such  principle  in  the  present  instance,  as  we  are  all 
agreed  that  the  plaintiff's  case  falls  altogether  short  of  establishing  the  fact  on  which 
this  branch  of  the  argument  depends. 

It  is  alleged  that  the  French  courts  have  shewn  a  contemptuous  disregard  of  the 
law  of  England, — the  only  law  properly  applicable  to  the  case, — first,  in  holding,  that, 
upon  the  mere  contract  of  the  master  for  necessaries,  a  charge  upon  the  vessel  follows 
by  operation  of  law, — secondly,  in  holding  that  no  transfer  of  a  vessel  could  take 
place  while  the  ship  was  on  her  voyage,  to  the  prejudice  of  creditors,  or  without 
such  transfer  appearing  on  the  ship's  papers, — propositions  which,  though  in  accord- 
ance with  the  French  law,  arc  wholly  incorrect  with  refci'ence  to  the  law  of  this 
country. 

With  legard  to  the  tii'st  of  these  objections,  it  is  to  he  observed  that  the  point  was 
never  raised  at  all  before  the  Civil  Tribunal  of  Havre,  under  the  decree  of  which 
court  the  sale  of  the  vessel  took  place.  The  plaintiff,  Castri(jue,  so  far  as  we  can 
gather  from  the  account  of  the  proceedings  contained  in  the  special  case,  confined 
himself  to  the  production  of  his  bill  of  sale,  conceiving  that  that  alone  was  sufficient 
to  establish  his  right  to  the  ship.  The  distinction  between  the  French  law  and  our 
own  as  to  the  hypothecation  of  a  ship  by  the  act  of  the  master,  does  not  appeal-  to 
have  been  at  all  adverted  to.  It  cannot,  therefore,  be  [417]  said  that  the  coui't  in 
this  particular  intentionally  disregarded  the  law  of  this  country. 

Upon  the  other  point,  there  was,  no  doubt,  an  express  decision,  and  one  incon- 
sistent with  the  Fnglish  law.  But  it  docs  not  at  all  appear  that  the  court  set  aside 
the  law  of  England  as  inapplicable  :  it  simply  misconceived  it.  The  law  of  England, 
put  forward  by  French  advocates,  was  probably  expounded  in  a  very  imperfect  manner, 
and  without  the  production  of  authority  to  support  a  position  which  to  French  judges 
would  proliably  seem  altogether  untenable.  The  court,  therefore,  too  hastily  concluded 
that  the  law  of  England  must  be  what,  according  to  their  view,  the  law  of  every 
mercantile  community  ought  to  be.  But,  in  deciding  that  the  transfei'  of  pro])crty  in 
the  ship  could  not  be  made  during  the  al)sence  of  the  ship  on  a  voyage,  so  as  to  affect 
the  right  of  Ihiid  parties,  and  that  the  transfei'  was  invalid  because  it  was  not  indorsed 
on  the  certificate  of  registry,  the  court  professing  to  be  acting  on  the  law  of  I'jigland, 
not  to  lie  .setting  up  the  law  of  France  as  ovciriding  it.  All  that  can  be  said,  therefore 
is,  that  they  have  misconceived  the  English  law,  and  that  the  judgment  was  ei'roneous. 
But  the  result  of  the  authoiities  on  this  sulijeet  clearly  establishes  that  a  judgment  in 
rem  of  a  foreign  tribunal,  turning  on  a  (juestion  of  English  law,  cannot,  though 
erroneous,  be  (juestioncd  by  a  court  in  this  country,  any  more  than  if,  turning  on 
the  law  of  the  country  to  which  the  tribunal  belonged,  it  had  been  erroneous  with 
reference  to  the  latter. 

It  is  true,  that,  upon  the  appc.'il  [n  the  superior  court  .'it  liouen,  the  principles  of 
the  iMiglish  l.iw  with  reference  to  these  two  (piestions  were  brought  to  tiie  attention 
of  the  coint  ;  ami  tli.it  the  court  nevertheless  confirmed  the  decision  of  the  court  of 
Havre.  We  are,  unfortunately,  left  in  total  igncji'ance  as  to  what  [418]  arguments 
were  used,  or  what  topics  were  discussed,  before  the  coui't  at  Koucn  ;  as  also  as  to  the 
extent  of  its  jurisdiction  and  powers.  It  may  be  that  the  court  did  not  consider 
itself  authorized  to  receive  evidence  or  to  act  upon  materials  which  had  not  been 
adduced  before  the  court  below.  Or  it  may  have  been,  that,  on  the  law  of  England 
being  more  fully  gone  into,  a  difficulty  was  started  as  to  the  right  of  Castri<pio  to 
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intervene  in  the  suit,  arising  from  the  fact  of  his  having  omitted  to  complete  his  title 
by  registering  his  bill  of  sale, — a  circumstance  not  brought  to  the  attention  of  the 
Attorney-General  when  his  opinion  was  taken  for  the  guidance  of  the  French  court ; 
but  one  which  was  not  unlikely  to  be  brought  foi'ward  by  the  opposite  pai'ty  on  the 
hearing,  and  which  I  think  that  we  at  all  events  ought  not  to  overlook  in  considering 
how  fur  a  French  court  was  bound  to  admit  Castrique  to  intervene  to  recover  back 
the  ship. 

Now,  by  the  express  enactment  of  the  S  &  9  Vict.  c.  89,  the  act  in  force  at  the 
time  the  bill  of  sale  to  Castrique  was  executed,  such  an  instrument  is  rendered  to  all 
intents  and  purposes  inoperative  in  the  absence  of  registration.  And,  though  it  is 
said,  that,  in  the  interval  between  the  execution  of  the  bill  of  sale  and  the  hearing 
before  the  Fi-ench  court,  viz.  on  the  1st  of  May,  18.5-5,  the  statute  of  the  17  &  18  Vict, 
c.  104,  had  come  into  operation,  and  that,  under  that  sfeitute,  registration  of  the 
mortgage  was  no  longer  indispensable  to  its  validity,  it  is,  on  the  other  hand,  to  bo 
observed,  that,  not  only  may  this  construction  of  the  later  statute  be  open  to 
discussion,  but,  furthermore,  it  may  well  be  contended  that  the  operation  of  the  later 
act  would  not  be  retrospecti\-e  on  a  mortgage  executed  while  the  prior  act  was  in 
force ;  and,  indeed,  the  legal  advisers  of  Castrique  appear, — as  may  be  gatheied  from 
the  questions  put  to  the  [419]  Attorney-General, — to  have  considered  the  validity  of 
the  liill  of  sale  as  depending  on  the  provisions  of  the  earlier  act. 

In  the  face  of  these  difKculties,  it  seems  impossible  to  say  that  the  court  of  appeal 
acted  with  a  perverse  regard  to  the  English  law.  It  appears  to  me  open  to  very 
serious  doubt, — although  on  grounds  altogether  different  from  those  taken  by  the 
court  at  Havre, — whether  Castricjue  in  the  then  state  of  his  title  had  any  legal  right 
to  intervene  to  contest  the  decree  directing  the  sale  of  the  ship  in  satisfaction  of  the 
claim  of  Troteux  &  Co.  And,  if  this  should  have  been  the  view  taken  by  the  court 
of  appeal,  they  might  well  be  of  opinion  that  the  appeal  fell  to  the  ground,  and 
that  it  became  therefore  unnccessaiy  to  determine  the  question  raised  as  to  the 
liability  of  the  ship  on  account  of  the  contract  of  the  master  for  necessaries.  Or,  it 
may  have  been,  that,  this  (piestion  not  having  been  mooted  before  the  Ci\'il  Tribunal 
of  Havre,  the  court  either  was  or  considered  itself  unauthorized  to  entertain  it. 

It  appears  to  me,  therefore,  that  no  sufficient  case  has  been  made  out  of  intended 
disregard  of  English  law,  to  warrant  us  in  withholding  fiom  a  judgment  in  rem  the 
universally  binding  authority  which  has  ahvays  been  allowed  to  such  judgments  by 
the  courts  of  this  country, — an  authority  the  importance  of  upholding  which  I  fully 
recognize,  seeing  what  confusion  and  inconvenience  would  ensue  if  property  in  a 
chattel  established  in  one  country  should  be  held  invalid  in  another,  and  thus  be 
subject  to  variation  as  the  chattel  happened  to  be  found  in  one  country  or  the  other. 

The  argument  that  this  judgment  should  not  be  respected  because  contrary  to 
natural  justice,  as  adjudging  the  property  of  the  plaintift'  to  be  liable  to  satisfy  the 
debt  of  Clans,  is  scarcely  deserving  of  notice.  It  is  obviously  unreasonable  to  say 
that  a  maritime  lien  [420]  which  is  recognized  by  the  law  of  many  European  maritime 
states,  and  which  is  so  closely  analogous  in  character  to  that  which  arises  under  our 
own  law  on  a  bottomry-bond,  can  be  contrary  to  natural  justice. 

The  onlj'  remaining  ground  of  exception  taken  on  the  argument, — that  the  decree 
for  the  sale  of  the  vessel  was  made  without  Castrique,  the  party  interested,  having 
had  notice  to  appear, — is  equally  untenable.  In  the  tirst  place,  there  was  nothing 
on  the  ship's  papers,  or  the  ship's  registry,  to  shew  that  Castrique  had  any  interest 
in  the  ship.  In  the  second  place,  by  means  of  the  replevin  suit,  which  by  the  law  of 
France  he  was  enabled  to  institute,  he  was  placed  in  exactlv  the  same  position  as  if 
he  had  been  made  a  party  to  the  original  suit.  He  failed  only  because  he  was  unable 
to  satisfj'  the  court  of  his  right  to  intervene  to  prevent  the  sale  of  the  vessel. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  must  be  reversed,  and  judgment  entered  for  the  plaintiff  in  error,  the  defendant 
in  the  court  below. 

I  have  to  add  that  my  Brothers  Wightnian,  Channel!,  Hill,  and  Illackburn  concur 
in  this  judgment,  and  in  the  reasons  on  which  it  is  founded. 

Maktin,  B.  This  is  an  appeal  from  the  judgment  of  the  court  of  Common  Pleas 
upon  a  special  case.  The  action  was  trover  for  a  vessel  called  the  "  Ann  Martin,"  a 
British  ship,  of  which  a  person  called  Clans,  a  British  subject,  «'as  in  the  years  18.53 
and  1854  the  registered  owner.     In  December,  1853,  the  vessel  was  sent  by  Claus  on 
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a  voyage  to  Austnilia  under  the  commaiid  of  one  William  Benson  ;  and  he  on  the 
8th  of  June,  lSo4,  drew  a  bill  of  exchange  upon  CHans  for  fiOll  HJs.  Gd..  payal)le  to 
Messrs.  Lewis  or  order,  for  the  disbursements  of  the  ship.  The  l)ill  was  dishonoured 
by  Glaus,  and  [421]  neither  accepted  or  paid.  On  the  30th  of  November,  18.'')4, 
Glaus  duly  made  and  executed  a  bill  of  sale  of  the  ship  by  way  of  mortgage  to  one 
Harrison,  tcj  secure  payment  of  a  bill  for  40001.,  discounted  by  Harrison  for  Clans. 
This  bill  of  sale  was  registered  on  the  2nd  of  December,  1854.  On  the  ■2nd  of 
February,  185-5,  Hairison  transferred  his  interest  in  the  ship  to  one  Pjinley,  which 
transfer  was  registei'ed  on  the  3rd  of  February,  1855  :  and  on  the  9th  of  April,  1855, 
Emley  transferred  his  interest  to  the  plaintiff.  This  transfer  was  registered  on  the 
13th  of  April,  1857,  and  not  before.  On  the  llth  of  May,  1855,  Glaus  became 
bankrupt.     The  bill  for  40001.  was  dishonoured  at  maturity. 

On  the  4th  of  May,  1855,  the  ship  arrived  at  Havre;  and  thereupon  a  person 
called  Behrends,  who  was  then  the  holder  of  the  dishonoured  bill  (drawn  by  Benson), 
indorsed  it  to  Me.ssrs.  Troteux  &  Co.,  French  subjects  resident  in  France.  Whilst 
the  ship  was  at  Havre,  Messis.  Troteux  &  Co.  commenced  a  suit  against  the  said 
Benson  on  the  bill  in  the  court  of  the  Tribunal  de  Commerce  at  Havre,  and  against 
the  ship.  Benson  appeai'ed  in  the  suit,  but  allowed  judgment  to  go  by  consent ;  and, 
on  the  15th  of  May,  1S55,  the  following  judgment  was  recorded  in  the  court: — "At 
the  suit  of  Troteux,  on  a  bill  for  6011.  IGs.  6d.  drawn  by  Captain  Benson,  of  the  '  Ann 
Martin,'  at  Melboui-nc,  the  8th  day  of  June,  1854,  at  eight  days  sight,  on  George 
Glaus,  Liverpool,  and  indorsed  to  the  plaintiff  on  the  7th  day  of  May,  1855.  Whereas 
the  claim  of  Troteux  is  founded  upon  a  regular  document  emanating  from  Benson 
himself,  and  undisputed  by  him :  And  whereas  the  bill  in  question  was  drawn  by 
Benson,  in  his  capacity  of  captain  of  the  ship  'Ann  Martin,'  in  payment  foi'  necessaries 
supplied  to  that  vessel,  and  that  there  is  occasion  to  grant  his  prayer  to  be  perfected 
from  pei-.sonal  arrest :  The  triliunal  condemns  Benson  in  his  capacity  of  cap-[422]  tain 
of  the  vessel  '  Ann  Martin,'  and  by  privilege  on  that  vessel,  to  pay  to  the  plaintiff  the 
sum  of  6011.  HJs.  6d.,  being  in  French  money  15135fr.  75c.,  the  amount  of  the  bill 
drawn  at  Melliourne  on  the  8th  of  Jinie  last  by  William  Benson,  payable  at  Liverpool 
eight  days  after  sight.  .Signified  and  registered  at  the  office  (registry)  of  Havre. 
Condemns  him,  moreover,  to  |)ay  the  interest  as  of  right,  with  costs." 

"The  ship  was  seized  in  the  port  of  Havre  in  pursuance  of  the  said  judgment,  and 
detained  in  the  custody  of  the  said  Court  of  Commerce.  The  special  case  proceeds 
to  state  that  neither  Glaus  nor  Harrison  nor  I']mley  or  the  plaintiff  were  ever  served 
with  any  summons  or  process  to  appear  or  defend  the  suit,  nor  had  they  any  oppor- 
tunity of  appealing  or  objecting  to  the  judgment,  nor  was  it  necessary  by  the  law  of 
France  that  they  should  be  served  with  such  summons,  or  have  such  an  opportunity 
afforded  them.  The  case  then  states,  tha',  according  to  the  law  of  France,  a  sale  of 
the  said  ship  could  only  take  ])lace  after  the  judgment  of  the  Court  of  (commerce 
was  contirnied  and  the  sale  of  the  shi|)  ordered  by  a  judgment  of  the  Civil  Tril)unal 
of  the  distriit  in  which  the  Court  of  CDnnncree  was  situated  ;  and  the  sale  would  have 
to  tdke  ])lacc  at  the  said  Civil  Tiibunal,  and  in  the  presence  of  one  of  the  judges  of 
the  court  delegated  to  receive  the  biddings  and  pionounce  the  adjudication  ;  and 
the  persons  appearing  to  be  the  owners  of  the  ship  by  the  ship's  j)apers  were  entitled 
to  be  summoned  and  heard  before  the  said  Civil  Tribunal. 

Troteux  &  Co.  accordingly  caused  Glaus,  who  appeared  by  tlus  ship's  ])apers  and 
the  certilicate  of  registry  to  be  the  .sole  owner,  and  William  Bird,  his  official  assignee, 
to  be  personally  summoned  before  the  Civil  Tribunal  of  Havre  ;  ancl  two  months'  time 
was  given  for  their  appearance.  They  did  not  appeal';  and,  on  [423]  the  16th  of 
August,  1855,  a  judgment  l)y  default  was  given  and  leeorded  in  the  said  L'ivil  Gomt, 
by  whii'h  the  seizure  of  the  shi|)  was  conlirined,  and  it  was  oi'dered  that  the  ship 
should  l)c  sold  by  |)ul)lic  auction  to  the  highest  l)iddei-,  at  the  sittings  for  .sales  of  the 
said  Cix'il  Tribunal,  in  the  presence  of  one  of  the  judges  duly  delegated  by  the  said 
juiigment  to  receive  the  biddings  at  such  sale  of  the  -said  ship,  aiifl  to  pronounce  the 
.idjudication  in  respect  thereof.  Notice  of  this  judgment  wius  served  upon  Bird,  and 
he  had  another  opportunity  of  appealing  and  opposing  the  sale  of  the  ship. 

Neither  Troteux  it  Go.  nor  the  Civil  Tribunal  h;wl  at  this  time  any  notice  that 
either  Harrison  or  Hmley  or  the  plaintill'  h.ad  any  interest  in  the  ship  ;  nor  were  they 
servefl  with  any  summons  or  process  to  a|ipear  or  oppose  the  proceedings  before  the 
Civil  Tribunal  ;   nur  had  they  any  opportiniity  of  appearing  or  objecting  to  the  said 
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proceedings,  or  of  defending  the  title  or  property  in  the  ship,  except  by  bringing  such 
a  suit  as  is  hereafter  mentioned  to  have  been  brought  by  the  plaintif}'. 

On  the  •22nd  of  September,  1855,  the  plaintiff  duly  and  according  to  the  law  of 
France  prosecuted  in  the  Civil  Tribunal  of  Havre  a  suit  in  the  nature  of  a  suit  to 
replevy  the  said  ship,  and  to  release  her  from  such  custody  and  detention  as  aforesaid. 
Upon  the  hearing  of  this  suit,  the  facts  and  documents  before  stated  were  proved,  and 
evidence  given  respecting  the  law  of  England  :  and,  on  the  19th  of  April,  1856,  judg- 
ment was  given  against  the  present  plaintiff.  The  judgment  is  very  long,  and  is  stated 
in  the  special  ease, — ante,  p   10. 

The  plaintiff  duly  appealed  from  this  judgment  to  the  Court  of  Appeal  at  Rouen : 
upon  the  hearing  of  which  appeal,  in  addition  to  the  evidence  given  before  [424]  the 
Civil  Tribunal  of  Havre,  an  opinion  of  the  then  English  Attorney-General  upon  a  case 
laid  before  him  was  given  in  evidence.  It  is  needless  to  state  it  here  :  it  seems  to  us 
to  be  a  correct  statement  of  the  English  law.     Vide  ante,  p.  17. 

On  the  3rd  of  March,  1857,  the  Court  of  Appeal  at  Rouen  gave  judgment  in  the 
appeal  as  follows, — "  Adopting  the  reasons  contained  in  the  judgment  of  the  Civil 
Tribunal  at  Havre  on  the  19th  April,  1856,  we  confirm  the  same,  and  condemn  the 
appellant  to  the  fine  and  costs." 

On  the  29th  of  May,  the  ship,  under  and  in  pursuance  of  an  order  of  the  Civil 
Tribunal  at  Havre,  was  sold  by  public  auction  at  Havre.  The  defendants  were  the 
highest  bidders  at  the  sale,  and  became  and  were  adjudicated  to  be  the  purchasers. 
They  had  no  notice  or  knowledge  of  the  plaintift"s  title,  were  bona  fide  purchasers  for 
value,  and  paid  the  purchase-money  into  court.  The  plaintiff  was  present  at  the 
sale,  and  bid  for  the  ship  through  an  agent,  and  gave  no  notice  that  he  objected  to 
the  sale. 

The  defendants,  being  British  subjects,  brought  the  ship  to  Liverpool,  and  caused 
her  to  be  re-registered  in  their  names  on  the  15th  of  July,  1857. 

On  the  20th  of  August,  the  plaintiff"  demanded  possession  of  the  ship  from  the 
defendants,  and  upon  their  refusal  brought  this  action.  He  has  also  since  that  time 
commenced  an  action  in  the  Fiench  courts  to  recover  the  purchase-money  paid  into 
the  court  at  Havre,  which  is  still  pending. 

The  court  was  to  be  at  liberty  to  draw  any  inference  that  might  be  drawn  by  a 
jury  :  and  the  question  is,  whether  the  plaintiff"  is  entitled  to  recover  from  the  defen- 
dants the  ship. 

The  ground  of  the  judgment  in  the  court  of  Common  Pleas  was,  that  the  pro- 
ceedings of  the  French  courts  [425]  were  in  personam,  and  not  in  rem  :  but  the  court 
state,  that,  if  the  French  courts,  upon  proceedings  of  the  latter  character,  determined 
that  the  ship  was  charged  with  a  privilege  or  lien  for  the  advances,  and  liable  to  be 
sold  to  defiay  them,  then,  unless  it  appealed  upon  the  face  of  such  proceedings  that 
the  judgment  was  void,  it  could  not  be  questioned,  even  by  persons  who  like  the 
plaintiff"  were  not  before  the  court.     In  this  I  concur  (a). 

The  leading  authority  is  Hughei>  v.  Cornelhi-^,  2  Show.  232,  where  it  was  decided 
that  the  sentence  in  a  foreign  court  of  Admiralty,  decreeing  a  ship  to  be  lawful  prize, 
is  conclusive,  and  therefore,  though  erroneous,  the  owner  could  not  recover  the  value 
of  the  ship  in  trover  against  the  vendee.  And  the  court  put  the  case  of  a  judgment 
in  I'cm  of  the  court  of  Exchequer  as  analogous  and  equally  conclusive.  This  shews 
that  it  is  not  necessary  that  the  court  should  be  one  professing  to  decide  according  to 
the  law  of  nations  ;  but  that  it  is  sufficient  if  the  court  has  jurisdiction  according  to 
the  municipal  law  of  the  country  to  which  it  belongs.  The  rule  seems  well  stated  as 
to  moveable  property,  in  Story  on  the  Conflict  of  Laws,  ss.  592,  593,  viz.  that  what- 
ever the  court  having  jurisdiction  on  the  subject  determines  as  to  the  right  or  title, 
or  whatever  disposition  of  the  property  it  makes  by  sale  or  transfer  or  other  act,  will 
be  held  valid  in  every  other  country  where  the  same  question  comes  directly  or 
indirectly  before  any  other  foreign  tribunal,  and  the  judgment  acting  in  rem  shall  be 
held  conclusive  upon  the  title  and  transfer  and  disposition  of  the  property  itself,  in 
whatever  place  the  same  may  be  foimd,  and  by  whomsoever  it  may  be  questioned. 
A  case,  NoveUi  v.  liossi,  2  B.  &  [426]  Ad.  757,  was  supposed  to  be  to  the  contrary; 
but  it  is  not.     The  judgment  of  the  foreign  court  there  was  not  in  rem  at  all.     It  was 

(a)  The  view  taken  by  Cockburn,  C.  J.,  seems  to  be  based  upon  the  assumption 
that  the  plaintiff,  Castrique,  was  before  the  court. 
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a  judgment  of  a  court  in  France,  as  to  the  operation  of  the  cancellation  of  the  accept- 
ance of  a  bill  upon  the  rights  and  liabilities  of  the  parties  to  it,  which  the  court  of 
King's  Bench  held  not  to  be  conclusive  in  an  action  upon  the  bill  in  this  countrj'. 
The  questions,  therefore,  in  the  present  ease  are, — first,  had  tiie  French  courts  juris- 
diction ?  and,  secondly,  were  their  proceedings  in  rem  ?  These  are  both  questions  of 
fact ;  and  the  materials  for  us  to  decide  them,  are,  the  statements  in  the  special  case, 
and  these  exclusively.  I  think  it  quite  clear  that  the  courts  had  jurisdiction.  As 
already  observed,  the  jurisdiction  recjuired,  is,  that  it  has  been  conferred  upon  the 
court  bj'  the  municipal  law  of  the  country  to  which  it  belongs.  And,  upon  the 
statements  in  the  case,  the  clear  inference  i.s,  that  the  French  courts  proceeded 
in  the  exercise  of  their  lawful  and  accustomed  jurisdiction.  I  also  think  the 
proceedings  were  in  rem.  This  is  also  a  question  of  fact.  The  original  suit  in  the 
Tribunal  de  Commerce  of  Havre  was  not  only  against  Benson  on  the  bill,  but  "against 
the  ship:"  and  the  judgment  is  against  him  in  his  capacity  of  captain,  and  "par 
privilege  sur  ce  navire."  The  nature  of  the  "privilege"  is  referred  to  in  Abbott  on 
Shipping,  p.  121,  6th  edit.,  and  is  a  species  of  lien  or  hypothfeque  confei-red  by  the 
civil  law,  and  giving  a  privilege  or  right  of  payment  upon  the  value  of  the  ship,  with- 
out any  instrument  of  hypothecation  or  any  express  contract  subjecting  the  ship  to 
such  claim.  By  virtue  of  this  judgment,  the  ship  was  taken  possession  of  by  the 
court.  But  by  the  law  of  France  a  sale  cannot  be  made  until  the  original  judgment 
has  been  confirmed  and  the  sale  ordered  by  the  judgment  of  the  Civil  Tribunal  of  the 
district.  This  judgment  was  [427]  also  given  ;  and  accordingly  the  ship  was  sold  to 
the  defendants,  and  the  purchase-money  paid  by  them  into  the  court, — every  step 
and  form  required  by  the  law  of  France  and  the  judgment  of  the  court  being  strictly 
complied  with.  I  feel  constrained  to  differ  from  the  judgment  of  the  court  of  Common 
Pleas  upon  the  conclusion  to  be  drawn  from  these  facts.  I  think  they  shew  that  the 
original  suit  was  one  in  rem,  to  enforce  this  "  privilege  "  or  lien  against  the  ship, 
although  it  was  also  in  personam  against  the  captain  on  the  bill,  and  that  the  French 
courts  gave  judgment  attirming  the  lion,  took  possession  of  the  ship,  and  sold  her  to 
the  defendants,  not  in  execution  upon  the  judgment  debt,  but  in  enforcement  of  the 
original  hypothecation  or  lien.  Upon  these  facts,  it  appears  to  me  that  the  proceed- 
ings in  substance  were  in  rem,  and  that,  by  the  judgments  of  the  French  courts  the 
ship  was  charged  with  the  "  privilege  "  or  lien,  and  sold  to  satisfy  it :  and,  upon  the 
principles  of  law  above  mentioned  I  think  the  title  of  the  defendants  to  the  ship  is 
good,  and  cannot  be  successfully  questioned  by  the  plaintiff.  I  do  not  think  the  case 
of  Tlic  Bold  BiKxhuf/h,  7  Mooi-e,  P.  C.  267,  analogous. 

It  was  urged  on  the  part  of  the  plaintiff  that  the  [)roceedings  were  contrary  to 
natural  justice,  inasmuch  as  neither  the  mortgagee  nor  the  parties  claiming  under 
him  were  cited  to  appear  or  h;id  an  opportunity  of  being  heard  in  the  French  courts. 
This  is  not  so.  The  original  owner  and  his  assignee  in  bankru])tcy  were  the  only 
parties  supposed  to  be  interested  in  the  ship  who  wci'c  known  ;  and  thciy  were  both 
personally  summoned  ;  and  before  the  .sale  the  plaintiff  had  the  opportuin'ty,  and  in 
fact  did  bring  forward  and  submit  his  rights  to  the  Civil  Tribunal  of  Havre,  and 
afterwards  to  the  Court  of  Appeal  at  Kouen.  It  is  true  they  decided  against  him 
wrongly,  according  to  English  [428]  law,  which  all  the  French  courts  agreed  ought 
to  govern  the  case.  But  we  do  not  sit  as  a  court  of  error  upon  these  judgments.  No 
court  except  a  superior  court  of  appeal  in  France  is  competent  to  reverse  them.  They 
are,  no  floubt,  erroneous  judgments  ;  but  they  are  not  void  ;  nor  is  there  any  evidence 
that  the  French  coui'ts  wished  to  decide  the  ([uestions  submitted  to  them  otherwise 
than  in  accoidancc  with  Knglish  law.  The  judgments  of  thi'  French  courts  are,  like 
the  judgment  of  the  Admiralty  couit  which  was  in  (piestion  in  Hughex  v.  Cnrndnus, 
2  Show.  2.32,  erroneous  ;  but  they  are  not  therefore  the  less  conclusive :  and  it  is  not 
a  matt(M-  of  surprise  or  just  blame  that  the  coiu'ts  of  Fi'an(;e  should  connnil  an  erior 
in  administci-ing  the  law  of  a  foreign  country. 

It  was  further  urged  that  the  sale  of  the  shi]),  the  property  of  a  mortgagee,  to  pay 
the  disbursements  of  the  voyage,  was  of  itself  ('ontrary  to  natural  justice.  I  cannot 
concur  in  this.  I  cannot  say  that  a  rule  of  the  civil  law,  which  prevails  in  Scotland, 
and  generally  throughout  Europe,  and  which  in  substance  puts  the  necessary  disburse- 
ments of  the  ship  on  a  voyage  upon  the  same  footing  as  thi!  law  of  England  |)ut8 
salvage,  is  of  itself  necessarily  luijust,  although  (he  nuniici|i.il  law  of  Kngland  <liffers 
from  it. 
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There  was  a  question  upon  which  the  court  of  Common  Pleas  declined  to  give  an 
opinion,  viz.  the  effect  of  the  sale  itself.  The  case  of  Cammell  v.  Sewell,  o  Hurlst.  & 
N.  728,  29  Law  J.,  Exch.  3.50, — the  judgment  in  which  was  not  delivered  when  the 
judgment  in  this  case  was  given, — may  have  a  material  bearing  upon  such  a  question, 
should  one  arise. 

There  was  another  point  discussed  at  the  Bar,  to  which  I  will  shortly  refer.  The 
mortgage  was  transferred  to  the  plaintifl"  on  the  9th  of  April,  18.55,  but  was  not 
registered  until  the  l;5th  of  April,  1857.  The  [429]  act  for  the  registering  of  British 
vessels  in  force  in  April,  1855,  was  the  8  &  9  Vict.  c.  89,  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  not  coming  into  operation  until  the  1st  of  May,  1855. 
The  suit  in  the  French  courts  was  commenced  on  the  22nd  of  September,  1855  ;  and 
the  point  was,  whether  the  plaintiff's  title  was  governed  by  the  8  &  9  Vict.  c.  89,  or 
the  Merchant  Shipping  Act,  1854.  I  think  it  was  governed  by  the  8  &  9  Vict,  c  89. 
This  act  was  repealed  by  the  17  &  18  Vict.  c.  120  ;  but  it  was  provided  by  the  4th 
section  that  the  repeal  should  not  affect  any  security  duh'  given  or  anything  duly 
done  l)efore  the  act  came  into  operation,  w-hich,  as  regards  this  matter,  was  the  1st  of 
May,  1 855.  The  security  of  the  mortgage,  and  the  transfer  of  it  to  the  plaintiff,  were 
both  duly  given  and  done  before  this  date;  and  the  Mei'chant  Shipping  Act,  1854, 
had  therefore  nothing  to  do  with  them.  To  give  acts  of  parliament  a  retrospective 
operation,  the  enactment  must  be  clear. 

It  ^vas  said  that  the  case  was  one  of  great  hardship  upon  the  plaintiff,  and  that  it 
ought  to  have  been  decided  according  to  the  English  law.  This  is  true.  But,  on  the 
other  hand,  it  may  be  said  it  would  be  a  gi'eat  hardship  upon  the  defendants  to 
deprive  them  of  the  ship.  They  honestly  bought  her  at  public  auction  held  under 
the  authority  of  the  French  courts,  the  plaintiff  himself  being  present,  making  no 
objection,  and  bidding  for  her  by  his  agent.  Which  is  the  greater  hardship,  it  may 
be  difficult  to  say.  But  it  is  our  duty  to  decide  between  the  parties  upon  the  known, 
fixed,  and  estalilished  rules  and  principles  of  law,  by  a  steady  adherence  to  which  the 
right  of  property  and  all  other  rights  are  most  effectually  secured  and  maintained. 

I  cannot  but  think  that  it  would  be  very  inconvenient,  and  of  mischievous  conse- 
quence, if  the  title  to  a  [430]  ship,  acquired  through  the  deliberate  judgments  and 
acts  of  the  courts  of  France,  could  be  questioned  in  the  courts  of  any  foreign  country. 

Bramwell,  B.  I  think  this  judgment  should  be  reversed.  The  question  seems 
to  me  to  be  concluded  Ijy  Cammell  v.  Sewell,  4  Hurlst.  &  N.  5.  In  the  judgment  of 
the  majority  of  the  court  in  that  case,  it  is  said, — p.  744, — citing  the  Lord  Chief 
Baron, — "  If  personal  property  is  disposed  of  in  a  manner  binding  according  to  the 
law  of  the  country  where  it  is,  that  disposition  is  binding  everywhere."  I  therefore 
take  that  to  be  the  law  laid  down  by  authority.  I  give  my  humble  concurrence  to  it, 
thinking  it  to  be  correct  and  consistent  with  convenience  and  good  sense.  Then  I 
have  not  a  doubt  that  in  this  case  the  vessel  was  disposed  of  in  a  manner  binding 
according  to  the  law  of  France,  where  it  was.  Indeed,  I  do  not  understand  this  to 
be  denied  in  the  argument  on  behalf  of  the  plaintiff.  Then,  I  repeat,  if  so,  the  case 
is  governed  by  Cammell  v.  Sewell.  Inquiry  whether  what  took  place  was  a  judgment 
in  rem,  is  .'in  inquiry  as  to  what  is  the  name  by  which  the  proceeding  should  be  called, 
and  in  ever}'  sense  immaterial,  as  appears  by  the  commencement  of  the  judgment  in 
Cammell  v.  Sewell.  I  think,  however,  it  was  a  judgment  or  proceeding  in  rem  :  that 
is  to  say,  I  think  the  proceeding  was,  if  against  the  master,  also  against  the  ship  ;  and 
the  ship  was  specifically  ordered  to  be  sold,  not  as  the  master's  ship,  or  the  debtor's 
ship,  but  as  being  the  ship  on  which  there  was  a  lien  or  privilege.  It  is  expressly 
stated  that  the  suit  was  against  Benson  and  the  ship.  The  judgment  declares  that 
the  bill  was  drawn  liy  him  as  captain  of  the  ship,  and  for  necessaries  supplied  to  that 
vessel,  and  that  there  is  occasion  to  grant  his  prayer  to  be  perfected  from  personal 
arrest ;  and  he  is  condemned  in  his  capa-[431]-city  of  captain  of  that  vessel,  and  by 
privilege  on  that  vessel.  It  seems  to  me,  therefore,  that  the  suit  was  not  of  the  same 
character  as  the  one  in  question  in  the  case  of  The  Bold  Bnceleugh,  and  I  think  it  a 
judgment  in  rem. 

This  leads  me  to  the  consideration  of  a  remark  in  the  judgment  of  the  court 
lielow,  which  it  is  necessary  to  notice,  as  it  seems  to  me  to  have  caused  what  I  must, 
with  great  respect,  consider  the  error  of  the  judgment  there.  It  is  said, — ante,  p.  39, 
— "Such  a  sale  (of  A.'s  vessel  in  execution  of  B.'s  debt)  in  this  country  would  be 
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wholly  void  ;is  against  A. ;  and  we  are  not  informed  that  the  law  of  France  differs 
in  this  respect  from  our  own."  This  remark  assumes  that  the  sale  in  France  was  a 
sale  of  A.'s  vessel  in  execution  of  B.'s  delit.  I  have  said  I  think  it  was  not,  and  that 
I  also  think  the  question  immaterial.  But,  if  the  assumption  of  the  court  lielow  is 
right,  viz.  that  the  sale  in  France  was  a  .sale  of  A.'s  vessel  in  execution  of  B.'s  debt, 
how  can  it  be  said.  "  Wc  are  not  informed  that  the  law  of  France  differs  in  this 
respect  from  our  own  !  "  The  proceeding  itself  .so  informs  us,  because  it  is  clear  that 
the  ship  was  specitically  dealt  with  as  liable  to  pay  the  debt  sued  for;  and  the  pro- 
ceeding is  not  like  our  fieri  facias,  which,  being  directed  against  the  goods  of  B., 
would  give  no  authority  to  sell  those  of  A. 

I  take  the  case,  therefore,  either  way  :  and,  whether  it  is  considered  as  a  pro- 
ceeding in  rem  or  a  proceeding  whereby  A.'s  vessel  is  made  to  pay  the  debt  of  B.,  I 
find,  that,  in  either  view,  "the  property  was  disposed  of  in  a  manner  binding 
according  to  the  law  of  the  country  where  it  was  ;  "  and  so  the  case  is  governed  by 
Cammell  v.  Sewell. 

As  to  whether  the  judgment  of  a  foreign  court  could  be  disregarded  if  it  appeared 
to  proceed  on  a  contemptuous  disregard  of  our  law,  it  is  not  necessary  [432]  to 
express  any  opinion,  as  this  did  not.  On  the  contrary,  the  French  courts  profess  an 
intention  to  act  on  the  recognition  of  our  law  :  and  there  is  no  ground  for  suggesting 
any  mala  tides  in  that  profession,  though,  speaking  with  all  respect,  they  have  not 
shewn  much  discretion  in  carrying  it  into  execution. 

I  wish  to  add,  that  it  is  not  to  be  supposed  that  I  differ  from  anything  that  has 
been  said  by  the  Lord  Chief  Justice  or  my  Brother  Martin  :  but  I  think  that  this  case 
is  governed  by  (Jammell  v.  Sewell.  I  did  think  the  rule  there  laid  down  a  very  wliole- 
some  rule  ;  and  I  thought  it  right  to  say  so. 

CocKiiUKN,  C.  J.  The  result  is,  that  the  judgment  of  the  court  of  Common  Pleas 
is  reversed. 

Judgment  reversed. 


[433]     Christian  Sophia  Simpson,  Administratrix  of  William  Simpson,  Deceased, 
V.  Arthur  Hyde  Dendy.     April  23rd,  1860. 

[S.  C.  C>  Jur.  N.  S.  1 197.     Eeferred  to,  Central  Lmulon  Railway  v.  CUi/  of  London 
Land  Tax  Commmkmer^,  [VM\] -2  Gh.  im.] 

A  conveyance  by  the  lord  of  part  of  the  demesne  of  the  manor  described  the  land  as 
"All  that  piece  or  parcel  of  meadow  ground  commonly  called  or  known  by  the 
name  or  description  of  Chaniberlaiii's  Field,  containing  by  estimation  Sa,.  3r.  ."JSp., 
1)0  the  same  more  oi-  less,  and  abutting  towards  the  west  on  Hall  Lane."  The  deed 
also  contained  the  following  general  words, — "Together  with  all  ways,  &c.,  and 
appurtenances  to  the  said  messuage,  Ac.,  lands,  &c.,  belonging,  or  therewith  used, 
possessed,  occupied  or  enjoyed,  or  accepted,  I'cpiited,  tiiken,  or  known  as  part,  ])arcel, 
or  member  thereof,  or  as  appurtenant  or  belonging  thereto."— Upon  a  special  case, 
in  which  it  was  piovided  tliat  the  court  should  be  at  liberty  to  draw  inferences  as 
a  jury,  it  appeared  that  the  grantee  of  Chamberlain's  Fielil  and  those  claiming  under 
him  had  for  sixty  years  used  a  small  strip  of  land  lying  between  the  field  and  llall 
liane  as  a  place  of  deposit  for  maiuire,  that  about  the  year  1M41,  the  i)resenl  owner 
cut  and  converted  to  his  own  use  a  tree  which  grew  thereon,  and  that  in  1813  he 
inclosed  the  stiip.  On  the  othci'  hand  there  was  evidence  that  the  lord  of  the  manor 
had  l)Oth  before  and  since  the  date  of  the  conveyance  exercised  various  acts  of 
ownership,  —  by  making  grants  thereof,  and  giving  to  the  owners  of  the  adjoining 
lands  licences  to  inclose, — over  other  similar  strips  of  kuid  by  the  road  side,  in  other 
parts  of  the  manor,  the  nearest  of  which  was  al)Out  three  (piartcrs  of  a  mile  distant 
from  the  sjiot  in  question  : — Held,  that  the  conveyance  of  Chaml)erlain's  Field  was 
sutlicient  to  pass  to  the  grantee  the  slip  of  land  bej'ond  the  fence,  and  the  soil  to 
the  centre  of  Hall  I/mc  adjoining : — Held  also,  that,  assuming  the  language  of  the 
deed  to  be  doulitful  or  amljiguous,  the  evidence  of  user  by  the  grantee  and  those 
claiming  under  him  was  siidii^icnt.  to  outweigh  the  presumption  in  favor  of  the  lord 
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ai'isiiig  from  the  acts  of  ownership  by  him  on  other  parts  of  the  waste  of  the  manor 
similarly  situated. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close,  in 
the  parish  of  Hendon,  in  the  county  of  Middlesex,  known  as  Chamberlain's  Field, 
otherwise  Fourteen  Acre  Field,  and  removing  certain  posts  thereon.  The  defendant 
pleaded  that  the  close  was  his  close,  soil,  and  freehold,  and  justified  the  removing  the 
posts  as  incumbering  the  same  ;  upon  which  issue  was  joined. 

The  case  was  originally  tried  liefore  .Jervis,  C.  J.,  at  the  sittings  at  Westminster 
after  Michaelmas  Term,  18-5.5,  when  a  special  verdict  was  found. 

The  special  verdict  came  on  to  be  argued  befoi-e  the  E.xchequer  Chamber  in  Trinity 
Vacation,  1856,  when  that  court  held,  that,  upon  a  question  whether  a  piece  of  waste 
land  lying  between  a  highway  and  the  plaintiff's  inclosed  land,  belonged  to  the  plaintiff 
or  to  the  lord  of  the  manor,  grants  by  the  lord  of  other  slips  of  waste  land  on  either 
side  of  the  same  road,  abutting  on  inclosed  lands  of  the  lord  himself  and  of  other 
persons,  [434]  were  admissible  for  the  purpose  of  shewing  that  the  locus  in  quo  was 
part  of  the  waste  of  the  manor,  without  shewing  continuity. 

The  Lord  Chief  Justice  having  upon  that  occasion  registered  the  evidence,  the 
court  awarded  a  venire  de  novo  :  see  Dendy  v.  Simpt<on,  18  C.  B.  831. 

The  cause  came  on  for  trial  at  the  sittings  in  Middlesex  after  Michaelmas  Term, 
1856,  before  Cockburn,  C.  J.,  and  a  special  jury,  when  a  verdict  was  found  for  the 
plaintiff',  by  consent  for  40s.,  with  all  usual  certificates,  subject  to  the  opinion  of  the 
coui't  upon  the  following  case  : — 

The  plaintiff  was  tenant  to  General  Dalmer  under  the  lease  hereinafter  set  forth, 
of  a  freehold  farm  called  the  Suiuiing  Hill  Farm,  situate  in  the  parish  and  manor  of 
Hendon,  in  the  county  of  Middlesex,  lying  on  the  right-hand  side  going  from  Church 
End  to  Page  Street  of  a  lane  called  Hall  Lane,  leading  from  Church  I']nd,  in  the  said 
parish  and  manor,  to  Page  Street,  also  in  the  same  pai'ish  and  manor. 

The  piece  of  land  mentioned  in  the  declaration  is  a  triangular  piece  of  land,  which, 
until  its  inclosure  by  the  plaintiff  as  hereinafter  mentioned,  lay  open  and  uninclosed, 
along  the  side  of  Hall  Lane,  on  the  right-hand  side  of  the  gravelled  carriage-way,  and 
between  the  said  carriage-way  and  the  fence  of  Chamberlain's  Field  hereinafter  men- 
tioned, and  was  and  is  situate  within  the  manor  of  Hendon. 

In  the  27th  year  of  the  reign  of  George  IL,  the  manor  of  Hendon,  and  the  impro- 
priate rectory  of  Hendon,  and  the  advowson  of  the  Vicarage  of  the  parish  church  of 
Hendon,  and  divers  messuages,  farms,  lands,  tenements,  and  tithes  situate  and  arising 
within  the  manor  and  parish  of  Hendon,  including  Sunning  Hill  Farm,  and  certain 
property  hereinafter  mentioned  to  have  been  conveyed  to  one  Henry  Flitcroft,  and 
also  cer-[435]-tain  property  hereinafter  mentioned  as  Lot.  No.  11,  were  by  an  act  of 
parliament  passed  in  that  year  (c.  xix.),  intituled  "An  act  for  vesting  the  manor  of 
Hendon,  settled  on  the  marriage  of  the  Earl  and  Countess  of  Powis  on  them  and  their 
issue,  in  trustee.s,  to  be  sold  towards  discharging  the  debts  and  incumbrances  of  William 
late  Marquis  of  Powis,  and  for  settling  the  barony  and  lordship  of  Powis,  in  the  county 
of  Montgomery,  in  lieu  thereof,  to  the  same  uses  ;  and  for  other  purposes,"  vested  in 
Edward  Herbeit  and  Brooke  Forrester,  their  heirs  and  assigns,  on  certain  trusts 
for  sale. 

In  October,  1756,  Herbert  and  Forrester,  in  pursuance  of  the  said  act  of  parliament, 
caused  the  manor  and  the  demesne  lands  thereof,  and  also  the  said  tithes  and  advowson, 
to  be  put  up  to  sale  by  auction  under  certain  pai-ticulars  of  sale. 

The  first  catalogue  is  a  catalogue  of  "  All  the  demesne  lands  of  the  Duke  of  Powis, 
deceased,  situated  in  the  parish  and  within  the  manor  of  Hendon,  containing,  according 
to  a  survey  lately  made  by  Mr.  J.  Crow,  1226a.  2r.  23p.,"  which  it  states,  by  order  of 
the  trustees  of  the  Duke's  will,  and  also  by  \'irtue  of  an  act  of  parliament,  will  be  sold 
by  auction  by  Mr.  Langford,  at  his  house,  in  the  Great  Piazza,  Covent  Garden,  on 
the  19th  and  20th  Octobei',  1756,  divided  into  18  lots.  The  title-page  states  (inter 
alia)  that  "  printed  catalogues,  with  plans  of  each  lot,  may  be  had  of  Mr.  Messeder,  at 
North  End,  and  at  Mr.  Langford's,  in  the  Great  Piazza  aforesaid  ;  "  and  it  is  announced 
in  a  foot-note,  that  "  the  lordship  of  the  valuable  and  extensive  manor  of  Hendon,  with 
all  its  fines,  qnit-i'ents,  pi'ivileges,  and  rights  of  advowson  to  the  church  of  Hendon, 
and  also  all  the  great  tithes  of  the  said  manor,  will  be  sold  at  Mi-.  Langford's  on  the 
Thursday  and  Friday-  following.  " 
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Lot  9  in  the  said  catalogue  is  the  Sunning  Hill  Farm,  and  was  .is  follows : — 

1 

:  Numbers 
referring 

1    to  plan. 

1 

Xames  of  the  lands. 

Quality  of  the 
lands. 

Quantity  of  the 
lands. 

Yearly  value. 

a. 

,, 

1>- 

£ 

s. 

d. 

John  Cole  and  Daniel  Kemji,  tenants 

at  will. 

John  Cole. 

42 

The  fann  at  Cliiircli  End,  tlie  house 
part  brick  and  ])art  lath  and  plaster, 
tiled,    in    good     repair.      A    shed 
adjoining   with    two    good    bai-n.s. 

one   of   4   boarded    the  other  of  7 

i 

boarded,  and  tiled,  and  a  yard 

0 

1 

16 

40 

Xearer  Sunning  Hill  .... 

Meadow 

8 

0 

35 

47 

Middle  ditto 

Meadow 

6 

3 

32 

48 

Further  ditto 

'    Meadow 

11 

1 

31 

49 

Chandierlain's  Field   .... 

Meadow 

3 

3 

35 

f)0 

Nearer  or  First  Newarks    . 

■    Me!idow 

6 

0 

12 

51 

Second  ditto 

f  Arable    and 
\  Meadow 

3 

5 

0 
3 

17 
25 

}« 

7 

7 

52 

Third  ditto 

Arable 

6 

1 

1 

53 

Further  ditto 

Arable 

5 

1 

2 

54 

Little  Downage  Wood 
Daniel  Kemp. 

Arable 

5 

2 

8 

8 

Barn  Field 

Meadow 

9 

3 

17 

9 

The  barn  and  vard  in  ditto 

Meadow 

0 

1 

12 

10 

The     eiglit     acres    liy    Barn    Field 

meadow  ...... 

Of  this  lot  there  are  of  meadow 

Meadow 

Ac  res 

8 

0 

36 

80 

3 

11 

60 

2 

23 

„              „           arable     . 

20 

0 

28 

80 

3 

11 

To  be  put  up  at  the  sum  of  23001. 

In  the  hedgerow  of  this  lot  are  1  70  trees  of  oak  and  25  of  elm  timber,  valued  at  591. 
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Lot  10  was  as  follows  : — 

Numbers 
referrinK 
to  plan. 

Names  of  the  lands. 

Q\iamy  of  the 
lands. 

Quantity  of  the 
lands. 

Yearly  rents. 

John  Nicoll,  of  Page  Street,  tenant  on 
lease   for   7,   14,  or  21    years  from 
Mi<:hac'lmas,    1743,  to   a   ]iari'el   of 
land  adjoining  Hall  Lane. 

a. 

r. 

P- 

£ 

s. 

d. 

70 

The  Corner  Mead        .... 

Meadow 

3 

1 

6 

77 

The  Long  Sli  > 

St.  Foil!  Fiidi  ,  t'oriiierly  in  three 

do. 

2 

1 

20 

78 

do. 

8 

2 

11 

79 

Ladv  Field,  formerly  in  Iwo 

do. 

11 

2 

25 

80 

Broad  Mead 

do. 

16 

2 

4 

81 

The  Four  Acres 

do. 

4 

2 

14 

H-2 

Nearer  Lay  Field        .... 

do. 

6 

1 

13 

83 

Kui-lhcr  Lay  \'\v\i\       .... 

do. 

/ 

0 

13 

60 

1 

26 

To  1)0  put  up  at  the  sum  of  15501. 

The  timber  in  the  hedge-rows  of  this  lot,  eoiisistiiig  df   170  oaks  and  .'iS  olin.s,  is 
esteemed  worth  601. 
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Nnmbers 
referring 
to  plan. 

Names  of  the  lands. 

Qnalitj-  of  the 
Kinds. 

^"'"ands?"'"       V,-arly  value. 

13 

15 
16 

17 
18 

21 

Daniel  Kemp,  tenant  at  will  to  a 
parcel  of  land  adjoining  to  Hall 
Lane. 

Little  Breach 

Great  Breach 

Red  Barn  Field,  in  which  is  a  barn, 
live  bay  boarded,  and  tiled,  in  very 
good  repair 

The  Eight  Acres  by  Red  Barn  Field . 

The  Quaker's  Ten  Acres     . 
Deer  Acre  .         .         .         .         . 

Meadow  in  thi.»  lot     . 

Arable 

Meadow 
j"  Meadow  and 
V  Arable 

Meadow 

Meadow 
'  Meadow  and 

Arable 
'  Meadow  and 
' .  Arable 

Acres 
Together      . 

a. 

3 

12 
5 

10 
8 
7 
2 
8 
1 

61 

r. 

3 

1 
1 

3 
1 
3 
3 

2 
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To  be  put  up  at  the  sum  of  17001. 

There  are  65  trees  of  oak  timber  in  this  lot,  valued  at  191. 

[438]  The  second  catalogue  is  a  catalogue  of  the  great  tithes  of  the  manor  and 
parish  of  Hendon,  to  be  sold  on  the  i^lst  and  22rid  of  October,  1756. 

The  third  catalogue  is,  "  particulars  of  the  lordship  and  manor  of  Hendon,  in  the 
county  of  Middlesex,  with  all  the  fines,  quit-rents,  royalties,  privileges,  and  right  of 
advowson  to  the  church  of  Hendon,  which  by  order  of  Edward  Herbert  and  Brooke 
Forrester,  trustees  under  the  will  of  the  Duke  of  Powi.s,  deceased,  and  also  bj^  virtue 
of  an  act  of  parliament,  will  be  sold  bj-  auction  by  Mi'.  Langfoi-d,  on  Friday,  the  22ud 
of  Octolier,  1 756,  beginning  immediately  after  the  sale  of  the  last  lot  of  the  great 
tithes."  The  particulars  state  that  "  to  the  manor  of  Hendon  belong  courts  leet  and 
courts-baron.  It  has  also  annexed  to  it  as  many  royalties,  privileges,  rights,  &c.,  and 
enjoys  the  same  in  as  full  and  ample  a  manner  as  any  manor  in  England  ; "  also,  that 
"  the  aforesaid  manor,  as  by  a  survey  lately  made  by  Mr.  J.  Crow,  consists  of  8204a. 
3r.  20p. 

At  the  sale  of  the  19th  of  October,  Henry  Flitcroft  became  the  purchaser  of  the 
premises  hereinafter  mentioned  to  have  been  conveyed  to  him  comprised  in  Lot  10  of 
the  particulars  :  and  accordingl}',  by  indentures  of  lease  and  re-lease,  bearing  date  the 
20th  and  21st  of  April,  1757, — the  release  being  made  lietween  Herbert  and  Forrester 
of  the  first  part,  Arthur  Earl  of  Powis  of  the  second  part,  Henry  Flitcroft  of  the  third 
part,  and  James  Clutterbuck  of  the  fourth  part, — the  said  Herbert  and  Forrester,  in 
pursuance  of  the  said  act  of  parliament,  conveyed  to  Flitcroft  in  fee  certain  lands 
within  the  manor  of  Hendon,  comprising,  amongst  others,  two  closes  called  respectively 
the  Three  Cornered  Mead,  and  the  Long  Slip,  and  numbered  respectively  76  and  77, 
by  the  description  of  "  All  that  piece  or  parcel  of  meadow  ground  commonly  called  or 
known  by  the  name  or  description  of  the  [439]  Three  Corner  Mead,  containing  by 
estimation  3a.  Ir.  6p.,  be  the  same  more  or  less,  abutting,  &e.,  towards  the  east  on  a 
piece  or  parcel  of  ground  lately  sold  and  conveyed  or  intended  to  be  conveyed  to 
William  Dalmer,  and  now  in  the  occupation  of  John  Cole,  towards  the  ^Yest  on  Hall 
Lane,  towards  the  north  on  a  piece  or  parcel  of  ground  called  Lower  Sti'attons,  belonging 
to  and  in  the  occupation  of  John  Nicholl,  and  towards  the  south  on  Hall  Lane  afore- 
said ;  also  all  that  piece  or  parcel  of  meadow  ground  commonly  called  or  known  by 
the  name  or  description  of  the  Long  Slip,  containing  by  estimation  2a.  Ir.  20p.,  be 
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the  Siimc  more  or  less,  abutting  towards  the  east  on  three  pieces  or  parcels  of  ground 
called  Upper  81attons,  Middle  Slattons,  and  Lower  Slattons,  belonging  to  and  in  the 
occupation  of  the  said  John  Nicholl,  and  towards  the  west  on  Hall  Lane  aforesaid. 

The  property  comprised  in  the  said  conve3'ance  to  Flitcroft,  l)y  virtue  of  divei'S 
mesne  con\eyances,  liecame  and  was  vested  in  Amos  James  Fletcher,  who  was  the 
owner  thereof  at  the  time  of  the  cutting  down  of  the  tree  herein  mentioned,  and  still 
is  such  owner. 

At  the  said  date  William  Dalmer  became  the  purchaser  of  Sunning  Hill  Farm  ; 
and  the  following  contnict  was  thereupon  entered  into  between  him  and  Herbert  and 
Forrester. 

"19th  day  of  October,  1756. 

"Whereas  a  farm  at  Church  End,  in  the  parish  of  Hendon  and  county  of  Middlesex, 
consisting  of  a  messuage,  and  shed  adjoining,  with  three  barns  and  a  yard,  and  twelve 
closes  or  parcels  of  land,  containing  together  80a.  .3r.  lip.,  and  now  in  the  occupation 
of  John  Cole  and  Daniel  Kemp,  part  of  the  demesnes  of  William  late  Duke  and 
Marquis  of  PowLs,  deceased,  situate  in  the  parish  and  within  the  manor  of  Hendon 
aforesaid,  and  all  trees  and  underwood  growing  on  the  said  pre-[440]-raises,  being 
Lot  9  in  the  printed  cat.ilogue  of  the  said  demesne  lands,  were  this  day  by  order  of 
Herbert  and  Forrester,  the  trustees  of  the  estates  of  the  said  William  Duke  and 
Maixjuis  of  Powis,  put  up  to  public  sale  or  auction  pursuant  to  notice  for  that  purpose 
given  in  the  London  Gazette  and  other  public  papers  ;  at  which  sale  or  auction  'NVilliara 
Dalmer  was  declared  to  be  the  best  bidder  or  purchaser  of  the  .said  premises  at  the 
sum  of  27ii01.  :  And  whereas  the  said  William  Dalmer  hath,  in  pursuance  of  the 
conditions  of  the  said  sale,  deposited  the  sum  of  2731.  into  the  hands  of  Mr.  Langford 
in  part  payment  of  the  sum  of  27.'50l.  so  agreed  to  be  given  by  him  the  .said  William 
Dalmer  as  aforesaid  foi'  the  absolute  purchase  of  the  said  premises :  Now,  these 
presents  witness,  and  it  is  hereby  agreed  by  the  .'^aid  William  Dalmer  to  and  with  the 
said  Herbert  and  Forrester,  in  manner  following,  that  is  to  .say,  that  on  the  said 
Herbert  and  Forrester  making  a  good  title  to  the  said  premises,  and  conveying  and 
assuring  to  the  said  William  Dalmer,  his  heirs  or  assigns,  at  the  e.x'pence  of  the  said 
William  Dalmer,  his  heirs  or  assigns,  all  those  the  said  messuage,  land,  and  premises 
mentioned  or  comprised  in  the  said  Lot  9,  with  their  appurtenances,  and  all  their  and 
each  of  their  estate,  right,  title,  and  interest  therein  and  thereto,  on  or  before  the  2.5th 
of  March  next  ensuing,  free  from  all  incumbrances  committed  by  ihem  or  cither  of 
them.  He  the  .said  William  l)almer  shall  and  will  pay  unto  them  the  said  Herbert  and 
Forrester,  or  as  they  shall  direct,  on  or  before  the  2.5th  of  March  next  ensuing  the 
date  hereof,  tiie  sum  of  24571.,  being  the  residue  of  the  said  sum  of  27301.  agreed  to 
be  given  by  the  said  William  Dalmer  for  the  purchase  of  the  said  premises  at  such 
sale  as  aforesaid  ;  And  that,  upon  non-payment  of  the  .said  sum  of  2-1571.  at  the  time 
hereinliefore  limited  Jor  payment  thereof,  the  said  sum  of  2731.  so  deposited  as  [441] 
aforesaid  shall  be  forfeited  to  the  said  Herbert  and  Forrester,  their  heirs  and  assigns, 
and  they  arc  to  be  at  liberty  to  re-sell  the  same  premises  to  any  other  person  or 
persons  whatsoever,  agreeable  to  the  conditions  of  the  said  sale  :  And  the  said  Herbert 
and  Forrester  do  hereby  promise  and  agree  to  make  and  execute  to  the  said  William 
Dalmei-,  or  to  whom  he  shall  direct,  and  at  his  the  said  William  Dalmcrs  expence, 
pro[)er  conveyances  of  the  said  messuage,  lands,  and  prenn'ses  comprised  in  the  said 
]jot  9,  free  fi'om  all  incumbrances  as  aforesaid,  upon  his  the  said  William  Dalmer 
paying  to  the  said  lleibert  and  Forrester  the  sum  of  2-1571.,  iicing  the  remainder  of 
the  said  sum  of  27301.  agreed  to  lie  given  for  the  purchase  of  the  said  prcmi.ses  as 
aforesaid,  "  on  or  befoi-e  the  said  25th  day  of  March  next ;  and  that  the  said  W.  I  )almer 
shall  lie  allowed  an  interest  of  31.  per  cent,  upon  the  said  sum  of  27.31.  by  him  deposited 
as  aforesaid,  from  Christmas  Day  next  until  the  time  of  completing  the  saiil  convey- 
ance :  And  also  that  the  said  William  Dalmer,  iiis  heirs  or  assigns,  shall  be  entitled 
to  the  rents  and  profits  of  the  said  premises  by  him  purchased  as  aforesaid  from  the 
said  25th  of  March  next,  to  which  time  all  taxes,  parish  rates,  and  other  incumbrances 
shall  be  cleared  to  the  said  William  Dalmer." 

15y  indentures  of  lease  and  release  bearing  date  the  20th  and  21st  of  A[)ril,  1757, 
— the  release  being  made  between  Herbei-t  and  Forrester  of  the  first  part,  the  Karl 
of  Powis  of  the  second  part,  the  said  William  Dalmer  of  the  third  part,  and  James 
Glutterbuck  of  the  fourth  part, — the  said  Herljort  and  Forrester  convoyed  to  the  said 
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William  Dalnier  in  fee,  the  said  Sunning  Hill  Farm,  liy  the  description  of  (amongst 
others)  "All  that  piece  or  parcel  of  meadow  ground  commonly  called  or  known  by 
the  name  or  description  of  Chamberlain's  Field,  containing  by  estimation  [442]  3a.  3r. 
35p.,  be  the  same  more  or  less,  abutting  towards  the  north  on  a  piece  or  parcel  of 
meadow  and  arable  ground  hereinbefore  mentioned  called  Second  Xewarks,  towards 
the  east  on  the  before-mentioned  piece  of  meadow  ground  called  Nearer  or  First 
Newarks,  towards  the  south  on  the  before-mentioned  piece  of  meadow  ground  called 
Furthei'  Sunning  Hill,  and  towards  the  west  on  Hall  Lane."  "All  which  said  mes- 
suages or  tenements,  and  farm,  lands,  tenements,  meadows,  pasture  ground,  tithes, 
hereditaments,  and  premi.ses  hereinbefore  particularly  mentioned  and  described,  and 
thereby  granted  and  released  or  mentioned  so  to  Vje,  with  the  appurtenances,  are 
situate,  lying,  and  being,  arising,  happening,  renewing,  or  increasing,  in  or  within 
the  manor,  lordship,  paiish,  town,  hamlet,  precincts,  or  tei'ritories  of  Hendon  aforesaid, 
and  now  are  or  late  wei'e  in  the  teinu'e  or  occupation  of  John  Cole  and  Daniel  Kemp, 
their  undertenants  or  assign-s,  and  were  late  the  estate  and  inheritance  of  William 
Lord  Marquis  of  Powis,  the  father,  and  William  Lord  Marquis  of  Powis  the  son,  or 
one  of  them,  and  were  held  and  enjoyed  by  them  in  unity  of  possession  with  the 
manor  or  lordship  and  rector}'  of  Hendon,  and  accepted,  reputed,  or  taken  as  part, 
parcel,  or  memlier  thereof :  Together  with  all  ways,  waters,  watercourses,  watering 
places,  trees,  woods,  undei-woods,  commons,  common  of  pasture,  easements,  profits, 
commodities,  advantages,  emoluments,  hereditaments,  and  appurtenances  whatsoever 
to  the  said  messuage  or  tenement,  farm  house,  lands,  tithes,  hereditaments,  and 
premises  hereby  granted  and  released,  or  intended  so  to  be,  or  any  of  them,  or  any 
part  or  parcel  thereof,  belonging  or  in  anywise  appertaining,  or  therewith  used, 
possessed,  occupied,  or  enjoyed,  or  accepted,  reputed,  taken,  or  known  as  part,  parcel, 
or  member  thereof,  or  as  appurtenant  or  belonging  thereunto,  and  in  as  full,  ample, 
and  large  a  man-[443]-ner  as  the  said  John  Cole  and  Daniel  Kemp,  or  any  other  of 
the  late  tenants  or  occupiers  of  the  said  premises,  or  any  part  thereof,  lately  held, 
occupied  or  enjoyed  the  same." 

The  propeity  so  conveyed  to  William  Dalmer  became  by  virtue  of  divers  mesne 
conveyances  vested  in  General  and  Colonel  Dalmer,  the  landlords  of  the  plaintiff. 

The  following  leases  of  the  .said  Sunning  Hill  Farm  have  from  time  to  time  been 
granted  by  the  persons  who  were  from  time  to  time  the  owners  thereof,  to  different 
persons,  viz.,  a  lease  of  the  29th  July,  1799,  by  Joseph  Dalmer  to  Michael  Coombes 
and  Thomas  Partridge,  for  twenty-one  years, — a  lease  of  the  l-tth  of  November,  1820, 
from  General  and  Colonel  Dalmer  to  Edward  Nicoll,  for  twenty-one  years, — a  lease 
of  the  22nd  April,  183-1,  from  General  and  Colonel  Dalmer  to  Edward  Nicoll,  for  seven 
years, — and  a  lease  of  the  5th  of  July,  1843,  from  General  and  Colonel  Dalmer  to  the 
plaintiff,  for  twenty -one  years  from  the  29th  of  September,  1842. 

Li  the  aforesaid  leases  of  the  29th  July,  1799,  and  14th  of  Novembei-,  1820,  the 
farm  is  described  as  consisting,  amongst  others,  of  "  All  that  piece  or  parcel  of  meadow 
or  pasture  ground  called  or  known  by  the  name  of  Chamberlain's  Field,  containing 
by  estimation  3a.  3r.  35p.,  be  the  same  more  or  less." 

In  the  lease  of  the  22nd  of  April,  1834,  the  farm  is  described  as  consisting  amongst 
others,  of  "Chamberlain's  Field,  3a.  3r.  35p.,  be  the  same  more  or  less." 

In  the  lease  of  the  5th  of  July,  1843,  the  farm  is  similai'ly  described. 

L^pon  the  said  sale  the  said  James  Clutterbuck  became  the  purchaser  of  the  manor 
of  Hendon,  and  premises  comprised  in  the  conveyance  next  hereinafter  mentioned  : 
and  by  indentures  of  lease  and  release,  bearing  date  the  20th  and  2  I  st  of  Apiil,  1  757, 
— the  [444]  release  being  made  between  Herbert  and  Forrestei-  of  the  first  part,  Hein-y 
Arthur  Earl  of  Powis  of  the  second  pait  and  James  Clutterbuck  of  the  third  part, 
the  said  Herbei't  and  Forrester,  in  pursuance  of  the  said  act  of  parliament,  conveyed 
to  Clutterbuck,  in  fee,  "All  that  the  manor  or  lordship,  or  reputed  manor  or  lordship, 
of  Hendon,  in  the  county  of  Middlesex,  with  all  and  singular  the  rights,  member.s,  and 
appurtenances  thereof  and  thereunto  belonging,  together  with  all  courts-leet  and  courts- 
baron,  views  of  frankpledge,  fines,  fees,  amerciaments,  perquisites,  and  profits  of  courts- 
leet  and  courts-baron  :  and  also  all  and  all  manner  of  chief-rents,  quit-rents,  rates,  and 
other  rents,  reversions,  duties,  and  services,  as  well  of  free  as  of  copyhold  tenants, 
heriots,  escheats,  reliefs,  waifs,  estrays,  goods  and  chattels  of  felons  and  fugitives  and 
condemned  persons,  outlaws,  felons  of  themselves,  forfeitures,  deodands,  treasure-found, 
fines  of  concord,  and  all  other  tines,  and  the  assize  and  assay  of  bread,  wine  ;  and  all 
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commons,  wastes,  waste-grounds,  trees,  woods,  underwoods,  heath,  furze,  free-warren, 
moors,  marshes,  ways,  watercourses,  fishings,  fishing-jilaces,  fairs  and  markets,  tolls, 
and  all  other  rights,  royalties,  jurisdictions,  franchises,  lil>erties,  privileges,  commodities, 
emoluments,  and  hereditaments  whatsoever,  of  whatsoever  kind,  species,  oi'  natui'e 
they  he,  or  by  what  names  soever  they  are  or  may  he  known  or  called,  to  the  said 
manor  or  lordship,  or  reputed  manor  or  lordship,  of  Heudon  afoiesaid  lielonging, incident, 
or  in  any  wise  appertaining,  or  thei'ewith  or  with  any  part  or  parcel  thereof  now  or  at 
any  time  heretofore  held,  used,  occupied,  or  enjoyed,  or  accepted,  reputed,  deemed, 
taken,  or  known  as  part,  parcel,  or  member  thereof,  or  of  any  part  thereof,  by  virtue 
of  any  charter,  gift,  grant,  confirmation,  conveyances,  usage,  or  custom  whatsoever, 
or  otherwise  howsoever;  And  also  [445]  all  that  the  advowson,  donation,  gift,  free 
disposition,  right  of  patronage  and  presentation  of,  in,  and  to  the  \'icarage  of  the  parish 
church  of  Hendon  aforesaid,  in  the  said  county  of  Middlesex,  with  the  rights,  members, 
jurisdictions,  and  appu-tcnances  thereof,  as  therein  mentioned." 

The  before-mentioned  lease  and  release  of  the  20th  and  ilst  of  April,  1757,  from 
Herbert  and  Forrester  to  William  Dalmer  were  registered  in  Middlesex  on  the 
27th  of  April,  1757, — Book  2,  No.  128;  and  the  befoi'e-mentioned  lease  and  release 
of  the  manor  from  Hcrljcrt  and  Forrester  to  Clutterbuck  was  registered  in  Middlesex 
on  the  2Sth  of  April,  1757, — Book  2,  No.  158.  The  memoi'ials  contained  no  plans, 
nor  was  it  usual  at  that  period  to  put  plans  on  the  memoi'ials. 

By  deed-poll  liearing  date  the  21st  of  April,  1757,  Clutterbuck  declared  himself 
to  be  a  trustee  of  the  manor  and  premises  comprised  in  the  last-mentioned  conveyance 
for  David  Garrick  ;  and  by  divers  mesne  conveyances  the  last-mentioned  manor  and 
premises  became  vested  in  John  Bond  ;  and  by  virtue  of  the  will  of  John  Bond  and 
of  an  act  of  parliament  passed  in  the  1  G.  4.  (c.  37),  intitled  "  An  act  for  vesting  the 
manor  of  Ilendon  and  other  estates  devised  by  the  will  of  John  Bond,  Esq.,  deceased, 
in  other  trustees,  to  be  sold  ;  and  for  enfranchising  copyhold  estates  holden  of  the 
said  manor ;  and  for  applying  the  produce  upon  the  trusts  declared  by  the  said  will," 
the  saiil  manor  and  premises  were  conveyed  by  William  Lowndes,  Richard  Lowndes, 
William  Morse,  and  Kichard  George  Baker,  to  Sanuiel  Dendy,  in  fee. 

The  .said  Samuel  Dendy,  by  his  will,  bearing  date  the  2Sth  of  March,  184(i,  duly 
executed,  &c.,  devised  the  said  manor  of  Hendon,  and  other  property  comprised  in 
the  said  conve^'ance  to  Clutterbuck,  to  the  defendant  in  fee,  and  died  on  or  aliout  the 
15th  of  [446]  Apiil,  I84(i,  without  having  revoked  or  altered  his  said  will. 

The  defendant  and  those  through  whom  he  claims  have  from  time  to  lime  held 
courts  and  otherwise  acted  as  lords  of  the  said  manor,  and  arc  to  be  taken  to  be  the 
lords  of  the  said  manor. 

The  defendant  gave  in  evidence  the  following  court-roll  of  the  .said  manor  ; — 

I  Icndou,  to  wit. 

Visus  Fraucpleg.  cum  cur.  \\  illnii  Dni  Crauen,  Johis  (.  raucii,  Armiger,  ct  \\  ithui 
(Jib.son,  ciuis  et  mercator  scissoi^.  London,  diio  man^'ij  p"dicl  tent,  apud  Ilendon  p"diel, 
die  Martis  pxim  ante  fest  Pentecost.,  videlt.  octavo  die  Junij,  anno  legui  Dili  liri 
Caroli,  Dei  grac.  Anglic,  Scocie,  Franc,  &  Hib'nie,  Ivegi.s,  iideli  defensoi',  &i:.,  decimo 
.scptimo,  coram  IJob'to  Blackwcll,  gcnVso,  Senl"  ilnTi. 
"  Homage.  •»  »  * 

"  Cum  ad  cur  tent,  ji  man^io  p^dict'  die  I^uno,  decimo  die  Maij,  ainio  regiii  Dfti 
nii  Caroli,  Die  grac.  Anglic,  Scocie,  Francie,  et  Hib'nie,  Regis,  fidei  flefcnsor,  <^c., 
decimo  septimo,  comptum  fuit  p\l  homagium,  tunc  ct  ilj'm  (|(t  viccsiino  (piinto  die 
Maij,  anno  Dni  1040,  ainiocj^  Dili  Regis  nunc  Anglic,  S(ocie,|Francie,  et  Hib'nie,  decimo 
sexto,  Riciis  Nicoll,  de  Mils])it,  tunc  vn  customai-.  tefieu  nian"ij  pMict.,  extra  cnr.  p 
virgam  sursunu'cdd  in  manus  Dni  man''ij  pMic't  p  manus  .l.icobi  .Vlarshe  ct  Daniel 
Marshc,  de  Millers  Land,  duor'  custoniar.  terien.  cju.sdcm  nian"ij,  sccumlum  consuct. 
cjusdem  man"ij  tot  ill  mcsuagium  sive  tcnem'  suii  in  Ilendon  p"dic'l  vocaV,  Copt  Hall,  una 
cum  increment  (pioil  nuj:  liabuit  exta  vast  (luora  .-tdversus  tcnen'  p''dic'l  ac  omn  horria, 
stabula,  pomaria  atrea,  sinud  cum  vn  pcell  prati  eidem  messuaij  sive  tenem'  adjungcn 
ct  spectan,  vocal  Borge,  (pnu  nup  hiiit  ex  sursumrcddicono  Joh'is  Story  ;  Ac  etiam  itt 
dna  clausa  tcr  et  bosci,  vocal'  Bordens,  <[niu  [447]  nup  hiiit  ox  sursnmreddicone  Thoma' 
Nicoll,  de  Ridgway,  iicxnon  omnia  ilia  dna  clausa  ter  et  bosci,  vocal  BirUs,  (piai  iinp 
hiiit  ex  sursumrcddicoiiu  Rici  Marshe,  de  Finchley  ;  Ac  etiam  omnia  ilia  ti'ia  clausa  tei~ 
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et  hosci,  vocat  Slattons,  existen  ptem.  et  pcellam  de  Slatton's  teiiemeii',  et  adjungen 
p'dict  du  claus  vocat  Birts,  quiquidem  ties  clans  p'dic't  Kicus  NicoU  imp  huit  ex 
sursumreddicone  Job 'is  Braynt,  cum  omn  et  singut  suis  p^tiis  quse  omfi  p'missa  jacen 
et  existen  sunt  f>pe  Page  Streate,  infia  man'm  p^dict,  et  continent  insimul  p  estima- 
conem  triginl:  et  oct  aer  teP  et  bosci,  plus  vel  minus,  ad  opus  et  usum  Ranulphi  Nicoll, 
de  Page  Streate,  til  pMict  Rici,  et  hered'  et  assignaF  diet  Ranulphi  in  ppetuii,  secundum 
consuet  man^ij  pallet  ;  fiviso  semp"  qd  si  p'dict'  Ricus  Nicoll  revocabit  banc  sursum- 
reddiconem,  q'd  tunc  hec  sursumreddico  vacua  erit  et  nullius  effect,  aut  aliter  in  omii 
suo  roboie  et  effectu  staret.  Et  p'sentat  esse  in  cur  secundum  consuet  man"ij  pMict. 
Et  ultei'ius  p'sentat  est  p  homag  ad  banc  cur.  q""  pMict  Ricus  Xicoll  morf  est,  et  non 
revocavit  banc  sursunireddiconem  ;  Et  ad  eandem  cur  p^dict  Ranulpbus  Nicoll  pet^ 
se  ad  omnia  et  singula  p"missa  p'dict  sic  p'  sursumreddit.  cum  ptiu  tenent  admitti, 
sed  pro  certis  causis  admissio  ejus  tunc  respituabatur  usq^  ad  pxifn  cur.  Et  modo 
venit  p"dict  Rauulpb  Nicoll,  et  pet  se  ad  omnia  et  singula  p'missa  p'dicta  sic  p^  sursum- 
reddic,  cum  omnibus  et  singulis  suis  ptinencijs,  tenent  admitti,  cui  Dili  p  sen'"'"  suG 
concesser  inde  sesinam  p  virgam,  Habend  et  tenend  p^fato  Ranulpho  Nicoll,  hered  et 
assign'  suis,  in  ppe't  de  dnis,  ad  voluntat  dnom  secund  consuet  man-ij  p'dict  (salvo 
iure  cuiuslibet)  reddend  et  faciend  inde  dnis  anuat  ad  dies  et  terminos  infra  man'ii 
istud  anuat  seperat  reddit,  consuetud,  et  servic  inde  prius  deblF  et  de  jure  consuet. 
Et  pallet  Ranulpbus  Nicoll  concordavit  cum  Dnis  p  fine  p  tale  statu  ;  et  in-[448]- 
gressu  suij  sic  in  p'missis  bend  put  pat  in  margine  ;  et  admissus  est  inde  tenens ; 
fecitq,  Dnis  fidelitat." 

The  reception  of  this  evidence  was  objected  to  by  the  plaintiff  on  the  ground  that 
the  court-rolls  of  the  manor  were  not  admissible  in  evidence  against  any  one  but  a 
copyhold  tenant  of  the  manor ;  and  also  that  evidence  was  inadmissible  of  acts  of 
ownership  exercised  by  the  lord  over  pieces  of  waste  not  contiguous  to  or  connected 
with  the  locus  in  quo.  This  and  the  other  pieces  of  evidence  objected  to  by  the 
plaintiff  were  received  by  the  Loid  Chief  Justice,  subject  to  the  said  objections,  and 
were  to  he  taken  into  consideration  by  tlie  court  or  not  as  the  court  might  think  that 
the  objections  to  the  said  evidence  were  valid  objections  or  otherwise. 

The  defendant  also  proved,  subject  to  the  same  objections,  an  admission  of 
Thomas  Nicoll  to  the  same  premises  on  the  15th  of  May,  1804,  which  admission  is 
as  follows  ; — 

"Manor  of  Hendon,  in  the  County  of  Middlesex,  15th  May,  1804. 

"  The  court-leet  with  view  of  frankpledge  and  general  court-baron  of  John  Hinley, 
and  John  Biggerstaff,  the  younger,  gentlemen,  lords  of  the  said  manor,  held  in  ancl 
for  the  same  manor,  on  Tuesday  next  before  the  Feast  of  Pentecost,  that  is  to  say, 
the  loth  day  of  May,  ISOl,  before  Richard  Lowndes,  Esq.,  steward  of  the  said 
manor  : 

"  Whereas,  at  a  court-leet  or  view  of  frankpledge,  with  the  general  court-baron, 
held  in  and  for  this  manor,  the  14th  day  of  May,  1782,  Susannah  Nicoll,  spinster, 
was  admitted  tenant  to  All  that  piece  or  parcel  of  ground  waste  of  the  manor  aforesaid 
lying  near  the  mansion-house  of  the  said  Susannah  Nicoll,  commonly  called  by  the 
name  of  the  Green  Lane,  containing  by  estimation  90  perches  in  length,  and  20  [449] 
feet  in  breadth  (more  or  less),  as  the  same  parcel  of  ground  is  or  was  inclosed  with  a 
ditch  from  the  waste,  with  all  and  singular  the  appurtenances  :  And  whereas,  at  a 
court-leet  or  view  of  frankpledge,  with  the  general  court-baron,  held  in  and  for  this 
manor  the  24tb  day  of  May,  1803,  the  jury  found  and  presented  the  death  of  the  said 
Susannah  Nicoll ;  but  who  was  her  heir  they  knew  not,  therefore  the  first  proclama- 
tion was  made  for  the  heirs  or  devisees  of  the  said  Susannah  Nicoll  to  come  into  eoui't 
and  be  admitted  ;  but  no  person  came,  therefore  the  first  proclamation  and  default 
were  recorded  [and  so  of  a  second  and  third  proclamation  and  default] :  Now,  at 
this  court,  and  sitting  the  court,  comes  Thomas  Nicoll,  of  Page  Street,  within  this 
manor,  Esq.,  in  his  own  proper  person,  and  brings  into  court  here  the  last  will  and 
testament  of  the  said  Susannah  Nicoll,  deceased,  bearing  date  the  2nd  of  February, 
1793,  whereby  it  appears  she  gave  and  devised  in  the  words  following,  that  is  to  say, 
— '  I  give  and  de\ise  all  such  and  so  many  and  such  part  and  parts  of  the  premises 
hereinbefore  devised  to  the  said  John  Nicoll  and  Joseph  Finch,  and  their  heirs,  as 
are  or  be  of  customary  or  copyhold  tenure,   unto  my  said  cousin  Thomas  Nicoll,  his 
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heirs  and  assigns,'  as  h\'  the  said  will  ma\'  more  fully  appear  :  Whereupon  the  said 
Thom;is  Xicoll  hunibl}'  pra\-s  the  lords  of  this  manor  to  admit  him  tenant  to  the  said 
cop3diold  or  customary  premises  above  mentioned  :  To  whom  the  lords  of  this  manor, 
hy  the  hands  of  their  said  steward,  do  grant  and  deliver  seisin  thereof  by  the  rod, 
according  to  the  custom  of  their  said  manor,  To  hold  the  said  premises,  with  the 
appurtenances,  unto  the  said  Thomas  Nicoll  and  his  heirs  according  to  the  form  and 
effect  of  the  said  will,  To  be  held  of  the  lords  by  the  rod,  at  the  will  of  the  lords, 
according  to  the  custom  of  this  manoi',  by  the  yearly  and  other  rents,  fealty,  [450] 
suit  of  court,  and  other  services  for  the  same  heretofore  due  and  of  right  accustomed  : 
And  he  gave  to  the  lords  for  a  fine  as  appears  in  the  margin,  and  is  admitted  tenant 
accordingly  ;  but  his  fealty  is  respited  until,  &c." 

Similar  surrenders  and  admissions  at  various  intervals  down  to  the  present  time, 
and  that  the  same  premises  were  at  the  time  of  action  brought  in  possession  of  the 
lord's  grantees,  who  paid  quit-rents  for  the  same,  were  put  in  and  proved. 

The  defendant  in  like  manner  proved,  subject  to  the  same  objections,  an  admission 
on  the  15th  day  of  May,  1804,  of  Thomas  Nicoll  to  "All  that  piece  or  parcel  of 
ground,  waste  of  the  manor  aforesaid,  lying  before  a  messuage  called  Copthall,  con- 
taining by  estimation  5/<.  10/.  in  length,  and  -ip.  4/  in  breadth  (more  or  less),  and  three 
elm-trees  thereupon  growing,  as  the  same  parcel  of  land  is  inclosed  with  posts  and 
rails,  with  the  appurtenances." 

The  defendant  also  proved,  subject  to  the  same  objections,  other  similar  admissions 
to  the  .same  premises  at  various  intervals  down  to  the  present  time,  and  that  the  same 
premises  were  at  the  time  of  action  brought  in  possession  of  the  grantees,  who  paid 
quit-rents  for  the  same. 

The  defendants  also  proved  in  like  manner,  subject  to  the  same  objections,  the 
admission  of  Thomas  Nicoll,  of  Page  Street,  at  a  general  court-baron  bf  the  manor  held 
on  the  15th  of  May,  lf'04,  to  "  All  that  piece  or  parcel  of  ground,  waste  of  the  manor 
aforesaid,  lying  before  the  tenement  called  Slattons,  containing  by  estimation  40  perches 
in  length  and  :'>/i.  10/.  in  breadth,  more  or  less,  and  forty-four  elms  thereupon  planted 
and  glowing,  with  the  a.ppurtenances." 

The  defendant  in  like  manner  prox'ed,  snliject  to  the  same  objections,  similar 
admissions  at  various  intervals  [451]  down  to  the  present  time  to  the  said  last-mentioned 
pi'emises,  and  that  the  same  at  the  time  of  action  brought  were  in  possession  of  the 
lord's  grantees,  who  paid  quit-rents  for  the  same. 

The  dcfcu'lant  also  pi-oved  in  like  manner,  subject  to  the  same  objections,  licences 
from  the  loirls  of  the  manor  for  the  time  being,  to  inclose  different  parts  of  the  waste, 
and  other  admissions  of  the  several  persons  hereinafter  mentioned  to  several  pieces  of 
land  at  Church  End. 

A  description  of  such  licences  and  admissions,  as  taken  from  the  coui't-rolls,  was 
as  follows,  viz. 

An  admission  of  the  19th  of  November,  1700,  of  Benjamin  Brown  to  a  piece 
of  land. 

"  Maner  de  Hendon,  in  com.  Midd.x.    Lib.  25,  fo.  t)4. 

"  Cui=  Baron  p'  nobit  viri  Willie  S.  Herbert,  ar.  comuniP  vocaP  Dom.  Mount- 
gomery,  dom.  manef  jAl.  idm  tou'x  in  &  p  :  eait  nianarijo  die  Martis,  ante  festnm  Set. 
Cathcrin  existen,  decimo  nono  die  Nobri.s,  aminq,  I)om.  1700,  annocj^  regfi  l)oni.  ur 
Willie  tertij,  Dei  gra  Angl.,  Scot.,  Franc,  &  llib'nie,  K(!gis,  tidei  dcfens.,  .Vc.,  duo- 
(l<K'imo,  coram  Henrico  Chauncy,  mit  .sci-vieni'  ad  legem,  sencschat  iljiii,  ab  indo 
adjoiunaV  ii.scj^  ad  tertiam  diem  l)eceml)f  px''  se(pien,  iV  al)  inde  time  adjiu-nai  us(|^ 
ad  diem  Martis,  decem.  quart  die  .lanuar  px''  se(|uen. 

"  Adm.  Jietijamin  ISrowne. 

"Ad  hanc  cur  com|)t  >*i-  p'sentaf  est  p  homag  ejusd  cui'  sup  saci'm  coi"  q'' doiii 
mauei'  p'\!  |>  et  cum  assensu  ct  eOsensu  homagp^  sup  humit  pcticon  Benjamin  Browne 
Ml  custoinai^  tenefi  maner  p''d,  ex  gra  i*k  favor  suo  p  sencschat  suii  p"(l  concessit  oid 
Benjamin  Browne  hercd  et  assignat'  snis,  totam  itt  peciani  sive  pcellam  terre  vasti 
mancrii  dc  iicnddn  ])"d,  adjuiigenad  tenement  voca't  y"  (iarden  Plott,  pro])e  Kcclesiam 
poihiah^m  de  ileudon  p"d,  contifl  vfi  ptical,  sive  pins  sive  minus,  sicnt  eait  [452]  pccll 
leri\  inclus  est  cum  fossa  ex  vasto,  cum  olb7)  &  singut  ptinentiis  eid  .pcell  speclan  vel 
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ptinen.  Et  postea  ad  istam  eaM  cur  venit  p"d  Benjamin  Browne  in  pp'  p'son  sua, 
&  humit  petit  &c.  admitti  tenen  ad  p'niiss  p"d,  cum  ptifi.  Cui  dom.  ,p  seneschatt  suu 
p''d  concessit  ac  liberavit  inde  seisin  p  viri^',  Hend  et  tenend  p"niiss  p"d,  cum  ptin,  aid 
Benjamin  Browne,  hered  &  assign  suis  in  ppetuum,  de  dom.  p  virg-,  ad  vot  doiri,  seeund 
cons  manei^  p^'d,  p  fid,  sect  cur,  et  annuat  redd  1''.  &  at  servic  inde  prius  debit  &  de 
jure  consuet  ;  et  p  ingrii  suo  inde  dat  doni  de  fin  put  patet,  i%c  :  Et  adfii  est  inde  teneii, 
et  fecit  fid." 

An  admission  of  the  1st  of  December,  1730,  of  the  Eev.  Edward  Saunders 
and  others. 

"  Manef  de  Hendon,  in  com.  Midxie. 

"  Cui^  baron  presiden  et  gub'naf  hospiP  sol  sumptibz  &  impeiis  Thome  Guy,  ar, 
dnoi~  manerij  p'd,  tent  in  et  pro  manerio  p'd  primo  die  Decembris,  anno  Dili  millesimo 
septingesimo  trecesimo,  cor  Knightley  d'Anvers,  ar,  seiilli  ib'fri. 

"  Ad  banc  cui^  venei^  Reverendus  Ed.  Saunders,  Clei^cus,  &c.,  customai^  tenen  manei= 
p^'d,  et  fiduciarij  pro  charitate  fntri  Daniel,  et  humilime  petierunt  admitti  ad  oin  illam 
peciam  vasti  super  quo  Ptochotrophia,  angce  Almshouses,  sunt  edificat  cii  gardino 
adinde  ptiii :  Et  sup  hoc  compertii  fuit  per  homagij  p'd  quod  non  erit  ad  dampnu  dnor 
sive  tenentiu  suoi^  talem  concessionem  facere  :  Ideoq^  dni  manei'  p'd,  p  senelt  suor  p'd, 
cum  assensu  homagij,  p^d  concesser  eisdem  Ed.  Saunders,  &c.,  p'd  vasti  p"d  cu  ptiii, 
&  eis  liberavef  inde  sesinam  p  virgam,  Habend  et  tenend  eisdem  Ed.  Saunders,  &c., 
et  heredib3,  eoF  tenend  de  dnis  per  virgam,  ad  voluntatem  Diloi~  scdiii  consuetud 
manerii  p^'d,  per  redd.,  secP  cur,  iV  alia  servitia  inde  prius  debita,  et  de  jure  consueta : 
sed  uichil  de  fine  dederunt  quid  pro  charitate  ;  et  admissi  sunt  inde  tenentes." 

An  admission  of  ■24th  of  December,  176-5,  of  John  Bennett  to  a  piece  of  land. 

[453]     "  Manor  of  Hendon,  in  the  County  of  Middlesex. 
"  24th  Dec.  1765.     Lib.  34,  fo.  43. 

"The  general  court^mron  of  David  Garrick,  Esq.,  lord  of  this  manor,  holden  at 
the  sign  of  the  Grey  Hound,  in  and  for  this  manor,  on  Tuesday  the  24th  day  of 
December,  1765,  before  Thomas  Wyld,  Esq.,  steward  of  this  manor : 

"At  this  court  comes  John  Bennett,,  a  customary  tenant  of  this  manor,  in  his 
proper  person,  and  prays  the  lord  thereof  to  grant  unto  him  and  his  heirs  a  piece  of 
the  lord's  waste  lying  and  adjoining  to  the  east  end  of  the  almshouses  situate  and 
standing  at  Church  End  within  this  manor,  containing  2i  poles  in  length,  and  in  depth 
from  the  front  to  the  ditch  2J  poles,  with  intent  to  build  thereon  a  school-hou.se  for 
the  education  of  poor  children  :  To  whom  the  lord  of  this  manoi',  by  his  said  steward, 
by  and  with  the  consent  of  the  said  homage,  doth  grant  and  deliver  seisin  thereof  by 
the  rod.  To  hold  the  same  unto  the  said  John  Bennett  and  his  heirs,  to  be  held  of  the 
lord  by  the  rod,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  the 
yearly  rent  of  Is.,  fealty,  suit  of  court,  and  all  other  services  by  which  the  customary 
tenants  of  this  manor  hold  ;  and,  being  for  a  charitable  use,  the  lord  remitted  the 
taking  of  any  fine." 

An  admission  of  21st  of  November,  1837,  of  the  Rev.  Theodore  Williams  and 
others,  to  the  same, — who  were  the  tenants  on  the  loll  at  the  time  of  the  action  being 
brought. 

A  licence  of  the  22nd  of  May,  1792,  from  the  lord  of  the  manor  to  James  Ranken 
to  inclose  a  piece  of  land. 

"  Manor  of  Hendon,  in  the  County  of  Middlesex. 
"22nd  May,  1792. 

"The  court-leet,  or  \'iew  of  frankpledge,  with  the  general  court-baron  of  John 
Bond,  Esq.,  lord  of  this  manor,  held  [454]  in  and  for  the  same  on  Tuesday  before  the 
Feast  of  the  Pentecost,  that  is  to  say,  the  22nd  day  of  May,  1792,  before  Joseph  Neeld, 
steward  of  the  said  manor  : 

"  William  Richardson,  bailiff'. 

"The  lord  of  this  manor,  with  the  consent  of  the  tenants,  doth  grant  licence  to 
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•lames  Kaiikeii  of  Mill  Ilill,  within  this  manor,  Esq.,  one  of  the  customary  tenants  of 
this  manor,  to  inclose  a  parcel  of  the  lord's  waste  of  this  manor  lying  at  Church  End 
within  this  manor,  fronting  the  alms-houses,  and  adjoining  his  own  estate,  containing 
by  admeasurement  11  poles :  Now,  at  this  court,  and  sitting  the  court,  comes  the  said 
James  ll;inken  in  his  own  person,  and  humbly  prays  the  lord  of  this  manor  to  admit 
him  tenant  of  the  said  parcel  of  waste  ground  so  granted  to  him  as  aforesaid  ;  To 
whom  the  lord  of  this  manor,  by  his  said  steward,  doth  grant  and  deliver  seisin 
thereof  by  the  rod,  To  hold  the  same,  with  the  appurtenances,  unto  the  said  James 
Kanken,  his  heirs  and  assigns  for  ever,  to  hold  of  the  lord  by  the  rod,  at  the  will  of 
the  lord,  &c.,  at  the  yearly  rent  of  2s.,  fealty,  &c." 

A  licence  of  the  3rd  of  June,  1794,  from  the  lord  of  the  manor  to  John  Bennett, 
of  Burrows,  to  inclose  a  piece  of  waste. 

"  Manor  of  Hendon,  in  the  County  of  Middlesex. 
"3rd  June,  1794.     Lib.  36,  fo.  164. 

"  The  court-leet,  or  view  of  frankpledge,  and  the  general  court^baron  of  John  Bond, 
Esq.,  lord  of  this  manor,  held  in  and  for  the  same,  on  Tuesday  before  the  Feast  of 
the  Pentecost,  that  is  to  say,  the  3rd  day  of  June,  1794,  before  Henry  Collingwood 
Selby,  Esq.,  deputy  of  Joseph  Xeeld,  chief  steward  of  the  said  manor : 

"  At  this  court  the  lord  of  the  manor,  with  the  consent  of  the  tenants,  doth  grant 
licence  that  John  Bennett,  of  Burrows,  withiti  the  manor,  may  be  admit-[455]-ted  to 
inclose  with  railing  two  ponds  adjoining  his  freehold  at  Burrows  aforesaid,  within  this 
manor,  as  the  same  are  fenced  round  ;  he  the  said  John  Bennett  having  and  always 
reserving  to  all  persons  the  fi'ee  use  of  the  pond  called  Coney  Burrow  Pond  next  the 
almshouses,  with  liberty  of  access  thereto  for  water,  as  heretofore." 

A  licence  of  the  14th  May,  1782,  to  Joseph  Nicoll,  to  inclose  a  piece  of  the  waste. 
"  Manor  of  Hendon,  in  the  County  of  Middlesex. 
"  14th  May,  1782.     Lib.  35,  fo.  60. 

"  The  court-leet,  or  view  of  frankpledge,  with  the  general  court-baron  of  the  Right 
Hon.  Charles  Lord  Camden,  the  Kight  Hon.  Richard  Rigby,  John  Pattison,  and 
Albany  Wallis,  Esqs.,  held  in  and  for  the  manor  aforesaid  on  Tuesday  next  liefoi-e  the 
day  of  Pentecost,  that  is  to  say,  on  the  14th  day  of  May,  1782,  before  Thomas  Wyld, 
Esq.,  steward  thereof : 

"  At  this  court  the  homage  give  leave  and  consent  that  Joseph  Nicoll,  one  of  the 
customary  tenants  of  this  manor,  inclose  10  poles  of  ground,  part  of  the  waste  l)clonging 
to  the  lords  of  this  manor,  including  the  pond,  situate  at  Church  P]nd,  within  this 
manor,  with  the  lords'  consent : 

"Afterwards  at  this  court,  and  sitting  the  court,  comes  the  said  Joseph  NiehoU 
into  court  in  his  own  proper  person,  and  humbly  prays  the  lords  of  this  manor  to 
admit  him  tenant  to  all  those  said  10  poles  of  waste-ground,  including  the  said  pond, 
and  liberty  to  inclose  same  :  To  whom  the  lords  of  this  manor,  by  their  .said  steward, 
do  grant  and  deliver  seisin  thereof  by  the  rod,  according  to  the  custom  of  this  manor 
(but  not  to  inclose  the  said  pond  .so  as  to  prevent  all  or  any  of  the  tenants  of  the 
lords  of  this  manor  making  use  thereof  for  watering  of  cattle,  but  to  leave  a  sutlicient 
part  thereof  open  for  that  purpose).  To  hold  to  the  use  [456]  of  the  said  .losei)h 
Niclioll  his  heii's  and  assigns  for  ever.  To  be  held  of  the  lords  by  the  rod,  at  the 
will  of  the  lords,  according  to  the  custom,  at  and  under  the  yearly  rent  of  Is.,  fealty, 
suit  of  court,  and  all  other  services :  and  he  gave  to  the  lords  for  a  tine  as  appears 
in  the  margin." 

An  admission  of  the  28th  of  May,  1816,  of  Thomas  Nicoll  to  the  .same,  who  was 
proved  to  pay  quit^rent  and  to  do  the  usual  suits  and  services  as  copyholder. 

A  licence  of  the  20th  of  May,  1817,  from  the  lord  to  the  Rev.  \V.  U.  Tiinder,  to 
inclose  a  piece  of  waste. 

"Manor  of  Hendon,  in  the  County  of  Middlesex. 
"20th  May,  1817.     Lib.  40,  fo.  3.^) 
'The   court-leet   or    view   of   frankpledge   and   general  court-b.iron    of    William 
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Lowndes,  Esq.,  lord  of  the  said  manor,  held  in  and  for  the  same  on  Tuesday  next 
before  the  feast  of  Pentecost,  that  is  to  say,  on  the  20th  day  of  May,  1817,  before 
Bichard  Lowndes,  Esq.,  steward  of  the  said  manor  : 

"  The  lord  of  this  manor,  with  the  consent  of  the  tenants,  doth  grant  licence  to 
the  Rev.  W.  M.  Trinder,  &c.,  four  copyhold  tenants  of  this  manor,  to  inclose  a  piece 
or  parcel  of  waste  land  lying  at  Church  End  within  this  manor,  bounded  on  the  north 
by  the  road  leading  from  Vicarage  Vent  to  the  church,  on  the  east  by  a  way  from 
the  said  road  into  a  field  called  Ravensfield,  on  the  south  by  the  same  field,  and  on 
the  west  by  the  garden  of  the  school-house,  and  running  from  thence  to  the  south  and 
ending  in  a  point, — the  said  piece  of  ground  measuring  3 1  feet  on  the  north,  and  57  feet 
on  the  east  side,  and  66  feet  on  the  west  side,  and  containing  in  the  whole  9i  square  yards 
or  thereabouts  :  Now,  at  this  court,  and  sitting  the  court,  come  the  said  W.  M.  Trinder, 
&c.,  and  humbly  pray  the  lord  of  this  manor  to  admit  them  tenants  to  the  [457]  said 
piece  or  parcel  of  waste  giound  :  To  whom  the  lord  of  this  manor,  by  the  hands  of  the 
said  steward,  doth  grant  and  deliver  seisin  thereof  by  the  rod,  according  to  the  custom 
of  this  manor.  To  be  held  of  the  lord  of  this  manor,  by  the  rod,  at  the  will  of  the  lord, 
according  to  the  custom  of  this  manor,  by  the  yearly  rent  of  6d.,  fealty,  suit  of  court, 
and  all  other  services  therefore  lawfully  due  ;  and  they  gave  to  the  lord  for  a  fine 
as  appears  in  the  margin,  and  are  admitted  tenants  thereof  accordingly  ;  but  their 
fealty  is  respited  until,  &c.  :  Nevei  theless,  this  grant  is  upon  this  condition,  that  a 
carriageway  of  the  width  of  17  feet  be  left  from  the  said  road  to  the  said  field  called 
Eavensfield,  for  the  use  of  the  owners  and  occupiers  thereof." 

A  licence  of  the  16th  May,  1820,  from  the  lord  to  William  Stone  Lewis  to  inclose 
a  piece  of  waste. 

"  Manor  of  Hendon,  in  the  County  of  Middlesex. 

"  16th  May,  1820.     Lib.  40,  fo.  96. 

"The  eourt-leet,  or  view  of  frankpledge,  and  general  court-baron  of  AVilliam 
Lowndes,  Esq.,  lord  of  the  said  manor,  held  in  and  for  the  same  on  Tuesday  next 
before  the  feast  of  Pentecost,  that  is  to  say,  on  the  16th  day  of  May,  1820,  before 
Kichard  Lowndes,  Esq.,  steward  of  the  .said  manor : 

"  The  lord  of  this  manor,  with  the  consent  of  the  tenants,  doth  grant  licence  to 
William  Lewis,  Esq.,  a  copvhold  tenant  of  this  manor,  to  inclose  a  piece  or  parcel  of 
the  lord's  waste  of  this  manor,  situate,  lying,  and  being  at  Church  End,  within  this 
manor,  bounded  on  the  north  l)y  the  road  leading  from  Vicarage  Vent  to  the  church, 
on  the  east  by  the  copyhold  land  of  the  said  Mr.  Lewis,  and  on  the  west  by  the  church 
path  leading  by  a  gate  through  Kavensfield,  and  opposite  to  the  school-house,  con- 
taining on  the  east  side  -52  feet,  on  the  west  side  52  feet  9  inches  or  thereabouts, 
[458]  on  the  south  15  feet  9  inches,  and  on  the  north  next  the  road  20  feet  or  there- 
abouts :  And  also  licence  to  erect  a  elose  fence  round  a  certain  pond  adjoining  the 
same,  and  leaving  a  doorway  through  the  said  fence  for  the  use  of  the  inhabitants  of 
the  parish  of  Hendon  at  all  times  to  get  water  from  the  said  pond,  and  ne\er  closing 
or  shutting  up  the  same  :  Now,  at  this  court,  and  .sitting  the  court,  comes  the  said 
W.  Lewis  in  his  own  proper  person,  and  himiljly  prays  the  lord  of  this  manor  to  admit 
him  tenant  to  the  said  piece  or  parcel  of  land  above  described  ;  To  whom  the  1  rd  of 
this  manor,  by  the  hands  of  the  said  steward,  doth  grant  and  delixer  seisin  thereof 
by  the  rod,  according  to  the  custom  of  this  manor,  to  hold  the  said  piece  or  parcel  of 
land,  subject  to  the  restriction  aforesaid,  unto  the  said  W.  Lewis,  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  this  manor.  To  be  held  of  the  lord  of  this  manor 
by  the  yearly  rent  of  6d.,  fealty,  suit  of  court,  and  all  other  services  therefore  lawfully 
due  :  and  he  gave  to  the  lord  for  a  fine  as  appears  in  the  margin,  and  is  admitted 
tenant  accordingly  ;  but  his  fealty  is  respited  until,  &c." 

An  admission  of  the  25th  of  May,  1830,  of  Samuel  Cornelius  Fuller  to  a  piece  of 
waste. 

"  Manor  of  Hendon,  in  the  County  of  Middlesex. 
"25th  May,  1830. 

"  The  court-leet  or  view  of  frankpledge  and  general  court-baron  of  Samuel  Dendy, 
Esq.,  lord  of  the  said  manor,  held  in  and  for  the  same  manor  on  Tuesday  next  before 
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the  feast  of  Pentecost,  that  is  to  say,  on  the  25th  flay  of  May,  in  the  11th  year  of  the 
reign  of  our  Sovereign  Lord  George  the  4th  by  the  Cxiaco  of  God  of  the  United  King- 
dom of  (Treat  Britain  and  Ireland  King,  defender  of  the  faith,  and  in  the  yeai'  of  our 
Lord  1<S30,  before  Nathaniel  Morphett,  gent.,  .steward  of  the  said  manor. 

"At  this  court,  and  sitting  the  court,  the  homage  [459]  finrl  and  present  a  certain 
deed-poll  or  suri'cnder  in  writing  (duly  stamped)  under  the  hand  of  W.  S.  Lewis,  Esq. 
(a  copyhold  or  customary  tenant  of  this  manor),  in  the  words  following,  that  is  to  say, — 
"  Manor  of  Hendon,  in  the  county  of  Middlesex.     Be  it  remembered,  that,  on  the 
29th  of  March,  1830,  W.  S.  Lewis,  of  Gray's  Inn,  in  the  county  of  Middlesex,  Esq. 
(a  copyhold  or  customary  tenant  of  this  manor),  comes  without  the  court,  and  since 
the  last  court,  and  in  consideration  of  the  sum  of  4fi01.  of  lawful  money,  &c.,  to  him 
the  said  W.  S.  Lewis  paid  Ijy  S.  C.  Fuller,  of,  &c.,  surrenders  into  the  hands  of  the 
lord  of  this  manor  by  the  rod,  by  the  hands  and  acceptance  of  Nathaniel  Morphett, 
gent.,  steward  of  the  said  manor,  according  to  the  custom  thereof,  All  these  three 
copyhold  messuages  or  tenements,  with  the  appurtenances,  situate  near  the  pound  in  the 
parish  of  Hendon,  lying  within  and  being  parcel  of  this  manor,  to  which  copyhold  premises 
the  said  W.  S.  Lewis  was  admitted  tenant  at  a  court^baron  holden  for  the  said  manor  on 
the  25th  of  November,  1823  ;  And  also  all  that  piece  of  ground  formerly  part  of  the  lord's 
waste  of  this  manoi,  containing  by  admeasurement  ten  perches,  and  adjoining  to  the  pond, 
but  not  including  the  same,  which  .said  piece  of  ground  adjoins  the  road  leading  to  the 
almshouses,  &c.  :  To  which  said  copyhold  premises  secondly  hereinbefore  described  and 
surrendered  the  said   W.  S    Lewis  was  admitted  tenant  at  a  court-baron  holden  for 
the  .said  manoi'  on  the  .said  25th  of  November,  1823;  And  also  all  that  piece  or  parcel 
of  land  Lite  parcel  of  the  lord's  waste  of  this  manor,  situate,  lying,  and  being  at  Church 
End,  within  this  manor,  bounded  on  the  north  by  the  road  leading  from  Vicarage 
Vent  to  the  Church,  on  the  east  by  the  copyhold  land  of  the  said  \V.  S.  Lewis  secondly 
hereinbefore  described  and  surrendered,  and  on  the  [460]  west  by  a  Church  path 
leading  to  a  gate  through  Kavensfield,  and  opposite  to  the  school-house,  containing  on 
the  east  side  52  feet,  on  the  west  side  52  feet  9  inches  or  thereabouts,  on  the  south 
15  feet  9  inches,  and  on  the  north  next  the  road  20  feet  or  thereabouts,  To  which  said 
last-mentioned  copyhold  premises  the  said   W.  S.   Lewis    was  admitted  tenant  at  a 
court-baron  holden  for  the  said  man  r  on  the  said  25th  of  November,  1823,  with  a 
license  to  erect  a  close  fence  round  a  certain  pond  adjoining  the  same  road,  leaving 
a  door-way  through  the  said  fence  for  the  use  of  the  inhabitants  of  the  parish  of 
Hendon  at  all  times  to  get  water  from  the  .said  pond,  and  never  closing  or  shutting 
up  the  same  :  All  which  .said  copyhold  messuages  or  tenemeTits  and  pieces  or  parcels 
of  land  so  snricndeied  by  the  said  W.  S.  Lewis  are  more  particularly  desciibed  in  the 
plan  or  ground  plot  drawn  in  the  margin  hereof,  itc,  together  with  all  wa3's,  &c.,  And 
the  reversion  and  reversions,  &c.,  and  all  the  estate,  itc,  of  him  the  said  W.  S.  Lewis 
of,  in,  and  to  all  and  singular  the  said  cfipyhold  or'  customary  hereditaments  and  premises, 
and  every  oi'  any  pait  thereof.  To  the  proper  use  and  behoof  of  the  said  S.  ('.  Fuller, 
hi.s  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  manor,  and  to  and 
for  no  other  use,  intent,  or  jjuipose  whatsoever;  Now,  at  this  court,  and  sitting  the 
court,  upon  the  first  proclamation  lieing  made,  comes  the  said  8.  C.  Fuller  in  his  own 
proper  person,  and  huml)ly  [trays  the  lord  of  this  manoi-  to  admit  him  tenant  to  all 
those  the  said  three  coftyhold  messuages  or  tenements,  with  the  appuitenances,  situate 
near  the  pound  in  the  ])arish  of  Hendon,  lying  within  and  being  parcel  of  this  manor 
(to  which  .said  copyhold   premises  the  said    \V.   S.  Lewis  was  admitted  tenant  at  the 
said  comt  holden  foi-  the  said  manor  on  the  25th  day  of  November,  l.'^23,  as  aforesaid), 
with  the   lights,  members,  and  api)urlenances  to  the  .same  [461]  messuage,  heredita- 
ments, and  prenn'ses  belonging  or  appertaining,  and  so  surrendered  by  the  said  W.  S. 
Lewis  to  tlu!  use  of  the  said  S.  C.   Fuller  as  aforesaid  ;  To  which  .said  S.  C.   Fuller 
the  lor-d  of  this  marror-,  by  the  hands  of  his  .said  steward,  doth  grarrt  arrd  deliver  seisin 
ther-eof  by  the  r'od,  accordiirg  to  the  custom  of  this  mairor',  To  hold  the  same  [rremiscs, 
with  the  appnrt(!irarrces,  urrto  the  said  S.  C.  Fuller-,  his  heirs  arrd  assigrrs  for  ever, 
accor-dirrg  to  the  form  arrd  eflect  of  the  afor-csaid  surrerrder-,  To  be  held  of  the  lord  of 
this  marror  by  the  r-od,  at  the  will  of  the  lord,  accordirrg  to  the  custom  of  tliis  marror-, 
by  the  yearly  r'crrt  of  4Jd.,  fealty,  sirit  of  corrr-t,  arrd  all  other  ser-vices  heretofor-e  for 
the  same  due  ami  of  r-ight  ai-nrstorrred  ;  lurd  he  giveth  to  the  loi'd  for  a  firre  as  appear's 
irr  the  m;irgin,  and   is  .•ulruittcd  teii.ant  thereof  ai'cordirrgly  ;  birt  his  fealty  is  r'es|)itcd 
uirtil,  iVc." 
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"Also  at  this  court,  and  sitting  the  court,  upon  the  iirst  proclamation  l>eing  made, 
comes  the  said  S.  C.  Fuller  in  his  proper  person,  and  humbly  prays  the  lord  of  this 
manor  to  admit  him  tenant  to  All  that  the  said  piece  of  ground  formerly  parcel  of 
the  lord's  waste  of  this  manor,  containing  b)'^  admeasurement  10  perches,  and  adjoining 
to  the  pond,  but  not  including  the  same,  which  said  piece  of  ground  adjoins  the  road 
leading  to  the  almshouses  on  the  north,  to  copyhold  premises  lately  belonging  to  the 
said  W.  S.  Lewis,  and  to  which  the  said  S.  C.  Fuller  hath  this  day  been  admitted, 
on  the  east,  to  freehold  land  late  belonging  to  K.  Palethorpe,  since  of  the  said  W.  S. 
Lewis,  and  now  of  the  said  S.  C.  Fuller,  on  the  south,  and  to  other  copyhold  ground 
late  of  the  said  W.  >S.  Lewis,  and  to  which  the  said  S.  C.  Fuller  is  to  be  admitted 
at  this  court,  on  the  west  (to  which  said  copyhold  premises  containing  10  perches 
the  W.  S.  Lewis  was  admitted  tenant  at  a  court-baron  holden  for  the  said  manor  on 
[462]  the  25th  of  November,  1823  as  aforesaid),  with  the  rights,  members,  and 
appurtenances  to  the  same  piece  of  ground  belonging  and  appertaining,  and  so 
surrendered  by  the  said  \V.  S.  Lewis  to  the  use  of  the  said  S.  C.  Fuller  as  aforesaid  ; 
To  which  said  S.  C.  Fuller  the  lord  of  this  manor,  by  the  hands  of  his  said  steward, 
doth  grant  and  deliver  seisin  thereof  by  the  rod,  according  to  the  custom  of  this 
manor.  To  hold  the  same  premises,  with  the  appurtenances  unto  the  said  S.  C.  Fuller, 
his  heirs  and  assigns  for  ever,  according  to  the  form  and  effect  of  the  aforesaid  sur- 
render, to  be  held  of  the  lord  of  this  manor  by  the  rod,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  by  the  yearly  rent  of  Is.,  fealty,  suit  of  court,  and 
all  other  services  heretofore  for  the  same  due  and  of  right  accustomed  :  and  he  giveth 
to  the  lord  for  a  fine  as  appears  in  the  margin,  and  is  admitted  tenant  theieof 
accordingly  ;  but  his  fealty  is  respited  until,  &c. 

"Also  at  this  court,  and  sitting  the  court,  upon  the  first  proclamation  being  made, 
comes  the  said  S.  C  Fuller  in  his  proper  person  and  humbly  prays  the  lord  of  this 
manor  to  admit  him  tenant  to  All  that  the  said  piece  or  parcel  of  land  late  parcel  of 
the  lord's  waste  of  this  manor,  situate,  lying,  and  being  at  Church  End,  within  this 
manor,  bounded  on  the  north  by  the  road  leading  from  Vicarage  Vent  to  the  church, 
on  the  east  by  other  copyhold  ground  late  of  the  said  W.  S.  Lewis,  and  to  which 
the  said  S.  C.  Fuller  hath  at  this  court  been  admitted,  and  on  the  west  by  a  church 
path  leading  to  a  gate  through  Raven's  Field,  and  opposite  to  the  school  house,  con- 
taining on  the  east  side  52  feet,  on  the  west  side  15  feet  9  inches  or  thereabouts, 
on  the  south  52  feet  9  inches,  and  on  the  north,  next  the  road,  20  feet  or  thereabouts, 
to  which  the  said  last-mentioned  copyhold  premises  the  said  W.  S.  Lewis  was  admitted 
tenant  at  a  court-baron  holden  for  the  said  manor  on  the  25th  of  November,  1823  (with 
[463]  licence  to  erect  a  close  fence  round  a  certain  pond  adjoining  the  same  road, 
&c.),  with  the  rights,  members,  and  appurtenances  to  the  same  piece  of  land  belonging 
or  appertaining,  and  so  surrendered  by  the  said  W.  S.  Lewis  to  the  use  of  the  said 
S.  C.  Fuller  as  aforesaid  ;  To  which  said  S.  C.  Fuller  the  lord  of  this  manor,  by  the 
hands  of  his  said  steward,  doth  grant  and  deliver  seisin  thereof  by  the  rod,  according 
to  the  custom  of  this  manor.  To  hold  the  same  premises,  with  the  appurtenances 
(except  and  subject  as  aforesaid),  unto  the  said  S.  C.  Fuller,  his  heirs  and  assigns 
for  ever,  according  to  the  form  and  effect  of  the  aforesaid  surrender,  to  be  held  of  the 
lord  of  this  manor  by  the  rod,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  the  yearly  lent  of  6d.,  fealty,  suit  of  court,  and  all  othei'  services  hereto- 
fore for  the  same  due  and  of  right  accustomed  ;  and  he  giveth  to  the  lord  for  a  fine 
as  appears  in  the  margin,  and  is  admitted  tenant  thereof  accordingly ;  but  his  fealty 
is  respited  until,  &c." 

The  defendant  also  proved  the  existence  of  an  immemorial  custom  in  the  manor 
for  the  lord  of  the  manor  to  gi'ant  wastes  of  the  manor  as  copyholds. 

In  the  year  1843  or  1844,  the  plaintiff',  then  being  the  tenant  of  the  said  Sunning 
Hill  faim,  inclosed  the  locus  in  quo,  and,  while  .so  doing,  was  told  by  Mr.  Jones,  the 
bailiff'  of  the  lord  of  the  manor,  that  he  was  taking  in  land  that  did  not  belong  to  him. 

The  plaintiff  also  proved  by  the  evidence  of  witnesses  who  had  known  the  locus 
in  quo  from  twenty  to  sixty  years,  that  it  had  during  all  that  time  been  used  by 
the  owners  of  Chamberlain's  Field  as  a  place  of  deposit  for  manure,  which  lay  there 
sometimes  as  long  as  two  years,  until  wanted  for  the  purposes  of  the  farm.  He 
also  called  the  occupier  of  a  farm  adjoining  his  land,  who  proved  that  he  had  in 
the  year  1841  cut  [464]  and  sold  an  oak-tree  which  grew  upon  a  similar  .strip  of 
waste  to  and  part  uf  the  lucus  in  quo,  which  adjoined  the  land  in  his  occupation. 
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The  court  was  to  be  at  liljerty  to  draw  any  inference  from  the  facts  hereinbefore 
stilted  which  a  jury  ought  to  draw. 

The  (luestion  for  the  opinion  of  the  court  is, — whether,  upon  the  facts  hereinbefore 
stated,  or  such  of  them  as  are  not  objectionable  for  the  grounds  of  objection  here- 
inbefore mentioned,  the  plaintifl:' was  entitled  to  recover  in  this  action.  If  the  court 
should  be  of  opinion,  that,  upon  the  facts  hereinbefore  stated,  or  such  of  them  as 
the  court  should  deem  admissible  in  evidence,  the  plaintitt'  was  entitled  to  recover, 
then  the  verdict  was  to  .stand  as  entered  for  the  plaintift',  for  40s.  and  costs :  but, 
if  the  court  should  be  of  a  contrary  opinion,  then  the  verdict  which  had  been  entered 
for  the  plaintiff'  was  to  be  set  a.side,  and  instead  thereof  a  verdict  entered  for  the 
defendant. 

Huddleston,  (.}.  G.  (with  whom  was  George  Miller),  for  the  plaintiff.     The  evidence 
offei-ed  on  the  pait  of  the  defendant  of  acts  of  ownership  upon  the  wastes  b}'  the  side 
of  the  road  in  othei'  parts  of  the  manor,  was  clearlv  inadmissible.     The  rule  on  this 
subject  is  thus  stated  in  Taylor  on  Evidence,  2nd  edit,  j^  104:  "Waste  land  on  the 
I  sides,  and  the  soil  to   the    middle  of   a  high-way,  are   presumed   to  belong  to  the 

owner  of  the  adjoining  inclosed  land,  whether  he  be  a  freeholder,  leaseholder,  or 
copyholder.  This  rule,  being  founded  on  a  supposition  that  the  proprietor  of  the 
adjoining  land  at  some  former  period  gave  up  to  the  public  foi'  passage  all  the  land 
between  his  inclosuie  and  the  middle  of  the  road,  is  liable  to  be  rebutted  by  shewing 
that  the  road  was  originally  dedicated  by  some  other  party  ;  and  the  presumption 
may  also  be  [465]  repelled  by  proof  that  the  lord  of  the  manor,  or  even  that  a  stranger, 
has  exercised  acts  of  ownei'ship  either  over  the  spot  in  dispute  or  over  other  waste 
land  in  immediate  connexion  with  it."  To  let  in  evidence  of  acts  of  ownership  over 
wastes  by  the  side  of  a  road  as  proof  of  the  lord's  title  to  other  similar  wastes  in  other 
parts  of  the  manor,  it  must  be  shewn,  not  merely  that  they  are  similar  in  character, 
but  that  there  is  such  a  degiee  of  continuity  as  to  justify  the  presumption  that  the 
whole  belong  to  the  manor  :  Doe  d.  Barrett  v.  Kemp,  2  N.  C.  102,  2  Scott,  9.  [Erie,  C.  J. 
When  you  can  bring  the  several  pieces  into  unity,  any  act  of  ownership  exercised  by 
the  lord  on  one  part  is  admissible  to  shew  th.at  the  others  also  belong  to  him  :  Stanley 
v.  U'liile,  14  East,  332.]  The  general  presumption  is,  that  waste  land  which  adjoins 
to  a  road,  belongs  to  the  owner  of  the  adjoining  inclosed  land,  whether  he  be  a  fiee- 
holder,  leaseholder,  or  copyholder:  Doe  d.  I'rimj  v.  Pearsey,  7  B.  &  G.  304,  9  I).  &  It. 
908.  Upon  that  principle,  the  presumption  is  that  the  slip  of  land  in  question  belongs 
to  the  plaintiff,  the  ownei-  of  the  adjoining  inclosed  land.  Holroyd,  J.,  in  giving 
judgment  in  that  case,  says  :  "  When  a  grant  of  land  near  to  a  road  is  made  (even 
where  it  is  inclosed  and  separated  from  the  land  ailjoining),  it  appears  to  me  that  the 
prima  facie  presumption  is,  that  the  land  on  that  side  of  the  fence  on  which  the  road 
is,  pa.sses  likewise  with  it.  (renerally  speaking,  wheie  an  inclosin-e  is  made,  the  party 
making  it  erects  his  bank  and  digs  his  (litch  on  his  own  ground,  on  the  outside  of  the 
bank.  The  land  which  constitutes  the  ditch  in  point  of  law  is  a  part  of  the  close, 
though  it  1)0  on  the  outside  of  the  liank.  And  if  something  further  is  done  for  his 
owti  convenience  wluiii  that  which  constitutes  the  fence  is  dug  out  from  his  land,  as, 
for  inst.mce,  if  a  small  portion  of  unin-[466]-cli)sed  land  neai-  a  pulilic  or  private  way 
is  left  out  of  the  inclosuie  to  protect  and  scciu-e  the  occupation  of  that  part  of  the 
land  which  is  inclosed,  that  in  point  of  law  is  a  part  of  the  close  in  which  the  indosuro 
is  made.  If  any  grant  of  such  land,  being  copyhold,  had  been  made  before  the 
inclosure,  the  subsequent  grants  would  probably  continue  to  be  made  in  the  same  way, 
notwithstiuiding  the  inclostne,  and  all  the  land,  both  within  and  without  the  indosuro, 
would  therefore  (lass  by  tbose  grants.  It  seems  to  me,  therefore,  that  the  rule  that 
waste  land  near  a  highway  is  to  be  presumed  prima  facie  to  belong  to  the  ownei'  of 
the  inclosed  land  next  adjoining,  is  not  conlincd  to  a  ea.se  where  the  owner  of  that 
land  is  a  fiecholder,  but  extends  equally  to  cases  wh(-re  the  owner  is  a  leaseholder  or 
a  co])yh()lder.  In  either  case,  evidence  may  lie  given  to  rebut  the  prima  facie  pre- 
sumption.' The,  gen(!ral  rule  is  also  stated  by  Abiiott,  G.  •!.,  in  nearly  the  same  terms, 
in  Sierl  v.  I'riArll,  2  Stjirk.  N.  1'.  G.  463,  ii>^.  And  in  Jones  v.  initiaiiis,  2  M.  .V;  W. 
32G,  the  piinciple  was  a])|)lied  to  acts  of  ownership  on  the  banks  and  IkmI  of  a  river. 
The  quest-ion  is  whether  there  is  any  evidence  upon  the  face  of  this  special  case  to 
leliut  that  presumption.  Now,  the  only  acts  of  ownership  relied  on  here  were  upon  a, 
diff(M-cnt  load,  and  at  a  distance  of  at  least  three  quarters  of  a  mile  from  the  spot  in 
question.     None  was  proved  in  Hall  Lane,  all  the  land  in  which,  except  a  small  piece, 
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is  demesne  land.  It  will  be  said  that  the  admeasurement  given  in  the  plaintiff's 
conveyance  would  exclude  this  piece  of  waste  :  but  it  is  to  be  observed  that  Chamberlain's 
Field  is  described  in  the  conveyance  to  William  Dalraer  as  containing  3a.  .'ir.  3.5p., 
"  be  the  same  more  or  less  : "  The  Manpiia  of  Saluburi/  v.  The  Great  Northern  Hailwaff 
Company,  ante,  vol.  v.,  p.  174.  D.almer's  conve3'ance  was  registered  before  the  convey- 
ance of  the  manor  to  [467]  Clutterbuck.  And  by  the  statute  (a)  the  first  registered 
instrument  must  prevail  against  one  subsequently  registered  :  see  Sugden's  Vendors, 
13th  edit.  599. 

Honyman  (with  whom  was  Kinglake,  Serjt.,  and  Jones),  for  the  defendant.  It  is 
conceded  that  evidence  of  acts  of  ownership  over  other  pai-ts  of  a  continuous  line  of 
wastes,  is  admis.sible  to  shew  that  all  the  wastes  belong  to  the  lord.  The  evidence 
set  out  in  this  case  shews  acts  of  unqualified  ownership  over  every  piece  that  could  be 
available.  Hall  Lane  and  Church  End  constitute  one  continuous  line  of  road. 
Amongst  other  things,  we  shew  a  grant  to  one  Fuller  of  10  perches  of  the  waste  in 
Church  Lane,  adjoining  his  own  freehold  land.  [Willes,  J.  That  proves  nothing, 
unless  you  shew  the  conveyance  of  the  freehold  to  that  person, — which  peradventure 
excluded  the  slip  of  waste.]  There  are  abundant  authorities  to  shew  that  the  pre- 
sumption contended  for  on  the  other  side  does  not  appl}^  as  between  a  grantee  of  the 
demesne  lands  and  the  lord.  The  question  simply  is,  what  passes  by  the  conveyance? 
The  mere  presumption  of  law  is  not  enough  :  Hendlam  v.  Hedky,  Holt's  N.  P.  C.  463. 
Bayley,  J.,  in  that  case  says, — "  It  is  difficult  in  many  cases  to  discover  the  origin  of 
roads.  They  are  sometimes  made  over  waste  or  common  lands,  in  which  the  rights  of 
soil,  subject  to  the  public  easement,  are  in  the  lord  of  the  manor."  In  White  v.  Hill, 
6  Q.  B.  487,  whei'e  the  lord  of  a  manor  had  conveyed  land  to  A.,  and  afterwards  other 
land  to  B.,  and  it  appeared  that  a  narrow  strip  of  land  p;xssed  by  one  or  other  of  the 
conveyances,  but  it  was  doubtful  by  which, — it  was  held  that  no  presumption  arose 
in  favor  of  A.,  from  the  fact  that  the  strip  of  land  laj'  between  a  highway  and  land 
[468]  undisputedly  comprised  in  the  conveyance  to  him.  '1  here  is  no  ground  for  the 
presumption  here  ;  for,  it  appears  that  there  had  been  a  survey  and  valuation  of  each 
particular  field  prior  to  the  sale  in  (October,  17-56  The  conveyance  to  Dalmer  clearly 
shews  that  the  trustees  did  not  intend  to  convey  half  the  soil  of  Hall  Lane  :  for,  the 
piece  called  Chamberlain's  Field  is  descrilied  therein  as  "  abutting  towards  the  west 
on  Hall  Lane."  The  slip  of  land  in  question  is  treated  as  part  of  Hall  Lane.  The 
conveyance  was  clearly  (quoad  hoc)  a  convej'ance  of  Chamberlain's  Field  only. 
[Willes,  J.  The  general  words, — Together  with  all  waj's,  &c.  and  appurtenances  to 
the  said  messuage,  &c.,  lands,  &e.,  belonging,  or  therewith  used,  possessed,  occupied, 
or  enjoyed,  or  accepted,  reputed,  taken,  or  known  as  part,  parcel,  or  member  thereof, 
or  as  appurtenant  or  belonging  thereunto, — are  quite  large  enough  to  convey  the 
road  usque  ad  medium  filum  viie.  In  note  (2)  to  the  case  of  Smith  v.  Martin,  2  Wms. 
Saund.  400  a.,  it  is  said, — "A  man  makes  a  feeoflTment  of  a  house  with  the  appurten- 
ances, nothing  passes  by  the  words  'with  the  appurtenances,' but  the  garden,  curtilage, 
and  close  adjoining  to  the  house  and  on  which  the  house  is  built,  and  no  other  land, 
although  other  land  has  been  occupied  with  the  house.  And  in  the  time  of  Henry 
the  Eighth,  it  was  usual  to  add  these  words,  '  and  all  lands,  tenements,  and  heredita- 
ments appertaining  to  the  said  house,  and  being  occupied,  let,  or  set  with  the  .same  ;' 
and  by  these  words  the  land  used  to  pass  "ith  the  house."  Did  any  one  ever  see  a 
conveyance  of  lands  "together  with  a  moiety  of  all  loads  thereto  adjoining?"]  The 
acts  of  ownership  shewn  on  the  part  of  the  plaintiff, — such  as,  the  placing  a  dung-heap 
on  this  slip, — do  not  amoiuit  to  much.  This  would  only  happen  occasionally  ;  and  it 
may  fairly  be  piesumed  from  the  small  value  of  the  slip  that  such  an  [469]  act  would 
not  be  objected  to  by  the  lord.  But,  when  the  owner  of  the  adjoining  field  proceeded 
to  inclose  the  slip  in  1843,  the  lord  interfered.  As  to  acts  of  ownership,  therefore,  it 
is  submitted  that  the  evidence  on  the  part  of  the  defendant,  as  disclosed  on  the  case, 
greatly  preponderates. 

Huddleston,  Q.  C,  was  not  called  upon  to  reply. 

Erle,  C.  J.  I  am  of  opinion  that  the  plaintiff'  is  entitled  to  our  judgment.  The 
duty  which  we  are  performing  on  this  occasion  is  simply  that  of  a  juiy,  viz.  weighing 
the  presumptions  on  the  one  side  and  on  the  other,  to  see  in  whom  is  the  ownership 
of  the  slip  of  waste  in  question.     We  do  not  profess  to  lay  down  any  general  rule  of 

(n)  2  &  3  Anne,  c.  4,  5  Anne,  c.  18,  6  Anne,  c.  35,  8  G.  2,  c.  6. 
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law  with  legai-d  to  the  admissibility  oi-  ett'ect  of  acts  of  ownership  exercised  liy  the 
lord  of  a  manor  on  strips  of  waste  in  one  part  of  the  manor,  as  evidence  of  title  to 
similar  strips  adjoining  the  road  in  another  part  of  the  manor.  Assuming  all  the 
evidence  set  out  here  to  be  admissible,  we  have,  sitting  here  as  a  jury,  to  weigh  its 
relative  value,  and  to  see  whether  it  preponderates  in  favour  of  the  plaintiff'  or  the 
defendant.  I  am  of  opinion  that  the  presumptions  in  fa\our  of  the  plaintiff'  clearly 
overbalance  those  on  the  side  of  the  defendant.  The  ordinary  presumption  of  law, 
as  appears  from  the  cases,  is,  that  small  strips  of  land  lying  between  old  inclosures  and 
the  highway,  belong  to  the  owners  of  the  adjoining  old  inclosures.  If  there  be  nothing 
to  rebut  it,  prima,  facie  the  presumption  is  so.  The  plaintiff' and  defendant  here  both 
claim  under  the  same  owner:  the  trustees  of  the  Earl  of  Powis  in  1756  conveying  the 
Sunning  Hill  Farm,  including  the  held  called  Chamberlain's  Field,  to  William  Dalmer, 
through  whom  the  plaintiff'  derives  title  ;  and  in  17.57  conveying  the  manor  to  Clutter- 
buck,  through  whom  the  de-[470]-fendant  derives  title.  Now,  in  the  conveyance  of 
the  iSuiuiing  Hill  Farm  to  Dalmer,  Chamberlain's  Field  is  described  as  "containing  by 
estimation  lid.  '.ir.  Sop.,  be  the  same  more  or  less,  abutting  towards  the  west  on  Hall 
Lane," — the  strip  of  land  in  question  lying  between  the  fence  of  Chamberlain's  Field 
and  Hall  Lane.  Now,  the  presumption  of  ownership  being  as  I  have  already  observed, 
it  is  quite  consistent  with  the  language  of  this  conveyance  that  it  should  vest  in  the 
grantee  the  soil  of  the  road  usque  ad  medium  ffkira  :  for,  when  the  lord,  in  whom  was 
the  freehold  on  both  .sides,  conveys  the  land  on  one  side  describing  it  as  abutting  on 
Hall  Lane,  the  presumably  right  construction  of  the  deed  is,  that  it  passes  to  the 
grantee  the  soil  ad  medium  tilum  via-.  Then  it  is  said  that  the  actual  measurement 
of  Chambei'lain's  Field  within  the  fence  corresponds  exactly  with  the  quantity  pro- 
fessed to  be  conveyed  by  the  deed,  and  therefore  the  slip  without  the  fence  could  not 
pass  by  the  descriptive  words  ;  nor  could  it  pass  as  "appurtenant."  But  it  is  familiar 
knowledge  that  descriptions  by  (luantity  are  fi-equently  inacc\irate  ;  and  skilful  con- 
veyancers always  provide  for  this  uncertainty  by  the  insertion  of  the  words  "lie  the 
same  more  or  less;"  so  that  the  form  of  the  conveyance  by  no  means  excludes  the 
presumption  that  the  strip  in  question  passed  to  the  grantee.  This,  too,  being  a 
conveyance  of  demesne  lands,  a  good  deal  of  inconvenience  would  result  from  holding 
that  this  strip  remained  in  the  grantors.  Then,  beyond  the  conveyance,  we  have  to 
consider  the  effect  of  the  exercise  of  acts  of  ownership  on  the  strip  of  land  in  question 
on  the  one  side  and  on  the  other.  Now,  the  value  and  importance  of  these  must 
necessarily  depend  upon  the  nature  and  capability  of  the  thing  itself  upon  which  they 
are  exercised.  A  strip  at  the  road  side  is  often  used  by  the  occupier  of  the  adjoining 
inclosed  land  as  a  place  of  de-[471]-posit  for  manure  ;  and  it  appears  from  the  evidence 
set  out  in  this  case  that  this  strip  had  in  fact  been  so  used  for  sixty  years, — the  heap 
lying  there  sometimes  for  two  or  three  years.  This,  being  almost  the  only  exercise 
of  ovvnershi[)  of  which  lanfl  so  situate  is  susceptible,  atl'ords  considerable  presumption 
in  favoiH' of  the  plaintiti'.  I  lay  no  stress  ujjon  the  inclosure  in  1813.  In  favour  of 
the  defendant's  view,  it  is  contended  that  the  strip  in  question  formed  part  of  the 
waste  of  the  manor  of  Hendon.  No  doubt,  the  wastes  of  the  manor  passed  to  Clutter- 
buck  by  the  conveyance  of  1S57.  But,  was  this  part  of  the  waste?  There  appears 
to  be  no  large  piece  of  waste  with  which  it  is  connected,  nor  any  similar  small  pieces 
near  the  spot.  There  is  one  piece  about  three  ipiarters  of  a  mile  distant  in  one 
direction,  and  others  about  tin;  .same  distance  off'  in  the  other  direction,  which  have 
been  granted  by  the  lords  of  the  manoi',  some  before  and  others  since  the  year  1757. 
These  grants  or  licences  to  inclose,  assuming  them  to  be  admissible,  are  relied  on  as 
affording  ])rcsum])tions  in  favour  of  the  defendant's  right, — that  all  the  land  similarly 
situated  is  waste  of  the  manor.  But  they  are  all  a  long  way  from  the  spot  in  ques- 
tion ;  and  there  is  nothing  which  to  my  mind  brings  them  in  unity  with  the  ])iece 
afJjoining  Chamberlain's  Field.  Against  the  combined  presumptions  the  othei-  way, 
I  am  unable  to  infer  from  the  evidence  on  the  i)art  of  the  defendant  that  the  stri[)  of 
land  in  (luestion  belongs  to  the  lord.  The  presunqjlions  in  favoui-  of  the  defendant, 
fairly  considered,  do  not  in  my  opinion  counlerl)alance  the  presumptions  in  favour  of 
the  plaintiff',  and  therefore  I  have  come  to  the  conclusion  that  the  ])laintiff'  is  entitled 
to  judgment. 

W'iM.KS,  .1.  I  am  of  the  same  opinion.  1  am  disposed  to  think  (lial  llie  cviilcncc 
referred  toby  Mr'.  Iloiryman  [472]  does  establish  that  the  strip  of  land  in  i|uestion 
was  furiiK^rly  part  of  the  waste  of  the  manoi' of  lleirdon.     But,  giviirg  rro  opirriorr  upon 

C.  i'.  .\1.\.      lU 
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the  admissibility  of  that  evidence,  hut  assuming  that  it  was  properl}' admitted,  I  think 
it  is  quite  clear  that  it  passed  by  the  conveyance  to  Dalmer  in  1756.  Mr.  Honyman 
contends,  that  the  strip  of  land  in  question  could  not  pass  by  that  deed,  becau.se  the 
meadow  called  Chamberlain's  Field  thereby  professed  to  be  conveyed  is  described  as 
"abutting  towards  the  west  on  Hall  Lane,"  and  because  the  exact  quantity  of  land 
within  the  fence  between  Chamberlain's  Field  and  Hall  Lane,  satisfies  the  measure- 
ment given  in  the  deed  and  in  the  plan  in  the  margin  thereof.  I  do  not  agree  with 
Mr.  Honyman  in  the  construction  which  he  puts  upon  the  words  of  the  conveyance; 
for,  it  appears  to  me  that  a  conveyance  of  land  described  as  abutting  on  a  road  passes 
a  moiety  of  the  soil  of  the  road,  unless  there  be  something  in  the  context  to  exclude 
it.  It  is  like  the  case  put  in  Rolle's  Abridgment,  Graunts  (P.),  pi.  6,  "Si  home  grant 
un  messuage  vocatura  Falstolfe  Place  prout  undeque  includitur  aquis,  per  ceux  parolls 
le  soile  del  motes  en  que  le  ewe  est  passera.  P.  9  Car.  B.  R.,  enter  Stint  &  Morgan, 
per  Curiam,  resolve  sur  un  trial  al  barr."  And  this  received  the  assent  of  Chief  Baron 
Comyns  :  see  Com.  Dig.  Grant  (E.  6).  It  appears  to  me,  therefore,  that  the  convey- 
ance to  Dalmer  in  1756  passed  this  land,  if  at  the  time  it  was  in  the  lord.  But, 
suppose  that  not  to  be  so,  the  utmost  that  can  be  said  of  the  deed  is,  that  it  is 
ambiguous  in  its  description  of  the  land  intended  to  be  conveyed.  Then  we  are 
thrown  upon  the  general  words  of  the  conveyance, — "Together  with  all  ways,  &c., 
and  appurtenances  to  the  messuage,  &c.,  lands,  itc,  belonging,  or  theiewith  used, 
possessed,  occupied,  or  enjoyed,  or  accepted,  reputed,  taken,  or  known  as  part,  parcel, 
or  member  thereof,  or  as  appur-[473]-tenant  or  belonging  thereunto."  It  appears  to 
me  that  the  parol  evidence  is  strong  to  shew  that  this  strip  of  land  between  the  fence 
of  Chamberlain's  Field  and  Hall  Lane  was  always  used  with  and  considered  to  be  part 
of  Charalieilain's  Field.  Wherever  an  old  deed  is  ambiguous  in  its  terms,  modern 
user  aiTords  material  aid  in  the  elucidation  of  its  meaning.  I  must  confess  I  should 
have  been  better  satisfied  to  have  had  a  question  of  this  sort  settled  by  the  verdict  of 
a  jury.  But,  upon  the  whole,  the  only  conclusion  I  can  come  to  upon  the  evidence 
submitted  to  us  in  this  special  case  is,  that  the  plaintiff  is  entitled  to  succeed. 

Byles,  J.,  having  been  counsel  in  the  cause  in  an  earlier  stage,  took  no  part  iu  the 
decision. 

Ke.\TING,  J.  I  am  of  the  .same  opinion.  The  words  of  the  conveyance  to  Dalmer 
in  1756  are  abundantly  sufficient  to  convey  the  land  thereby  described  and  a  moiety 
of  the  soil  of  Hall  Lane  adjoining  thereto.  That  seems  to  me  to  be  the  fair  and 
legitimate  construction  of  the  deed  :  and  the  user  also  seems  to  me  to  be  unusually 
strong  in  support  of  that  construction.  The  strip  of  land  in  question  appears  to  have 
been  used  by  the  successive  owners  of  Chamberlain's  Field  for  a  period  of  sixty  years 
in  the  only  way  in  which  it  was  capable  of  being  used,  viz.  as  a  place  of  deposit  for 
manure  for  the  convenience  of  the  adjoining  land.  There  were  two  other  pieces  of 
evidence  which  I  also  considei'  to  be  entitled  to  consideration,  viz.  the  cutting  of  the 
tree  in  1.S41,  and  the  inclosure  of  the  .slip  in  1843,  ten  years  before  this  action  was 
originally  brought.  In  the  case  of  a  manoi'  the  lord  of  which,  as  appears  from  the 
extracts  from  the  couitrolls,  has  been  in  the  habit  of  looking  after  similar  strips  of 
waste  in  other  places,  I  cannot  help  thinking  that  [474]  these  acts  are  deserving  of 
attention.  Upon  the  whole,  it  appears  to  me  that  the  evidence  on  the  part  of  the 
plaintiff  was  unusually  strong,  and,  coupled  with  the  conveyance,  quite  irresistible. 

Judgment  for  the  plaintiff. 

EiCHARDSON  V.  Trundle.     June  21st,  1860. 

[S.  C.  29  L.  J.  C.  P.  310 ;  2  L.  T.  568 ;  7  Jur.  N.  S.  28.] 

Where  a  writ  of  fi.  fa.  has  been  executed,  it  is  competent  to  the  defendant  to  call 
upon  the  sheriff  to  return  it. 

David  Keane,  on  a  former  day  iu  this  term,  on  behalf  of  the  defendant,  obtained 
a  rule  calling  upon  the  late  sheriff"  of  Norfolk  and  James  Greenacre,  his  officer,  to 
shew  cause  why  a  side-bar  rule  should  not  issue  directing  him  to  return  a  writ  of  fi.  fa. 
which  had  been  executed,  and  under  which  the  officer  had  claimed  and  received 
41.  9s.  6d.  more  for  expenses  than  was  allowed  hy  law.  It  appeared  that  an  action 
had  been  brought  against  the  officer  for  extortion.     He  referred  to  Edmunds  v,  Watson, 
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7  Taunt.  -5,  where  it  was  held,  that,  where  goods  have  been  taken  under  a  fi.  fa.  the 
defendant  is  entitled  to  call  on  the  sheritT  to  return  the  writ,  whether  the  goods  have 
been  .sold  to  another  or  redeemed  by  himself:  Gibbs,  C.  J.,  saying, — "The  defendant 
is  entitled  to  have  tlie  writ  returned,  for  this  reason ;  the  sheriff  must  return  that  he 
has  levied  the  money,  and  shew  what  he  has  done  with  it,  viz.  that  he  has  paid  it 
over  to  the  plaintifT;  it  will  then  appear  tliat  the  defendant  is  discharged  ;  but,  until 
then,  the  defentl.uit  maj-  be  in  some  danger  of  further  proceedings.  I  take  it  to  be 
clear,  that,  where  the  plaintiff'  delivers  a  writ  to  the  sheiift'  to  be  executed,  and  money 
is  paid  to  the  sheriff'  by  the  owner  of  the  goods,  the  plaintiff  is  entitled  to  call  on  the 
[475]  sheriff"  foi'  a  return  of  the  writ ;  and  the  right  of  the  defendant  is  reciprocal." 

K.  E.  Turner  appeared  foi-  the  late  sheriff. 

Hannen,  for  the  officer,  produced  an  affidavit  stating  that  the  alleged  extortion 
arose  from  a  mistake  in  putting  down  a  sum  of  41.  twice  over,  and  that,  when  the 
mistake  was  pointed  out  to  the  officer,  he  immediately  offered  to  refund  the  e.xcess. 
He  submitted  that  the  application  on  the  part  of  a  defendant  could  only  be  made  on 
some  special  ground.  [Williams,  J.  Either  party  may  call  upon  the  sheriff  to  do  his 
dut}'.  Willes,  J.  The  defendant  must  shew  some  special  giound  for  calling  on  the 
sheriff  to  retuin  the  writ  before  it  has  been  executed  ;  but  either  party  has  a  right  to 
call  for  a  return  after  the  writ  has  been  executed.]  In  iniliamf:  v.  JTehb,  2  Dowl. 
N.  S.  904r,  it  was  expresslj'  held  that  a  defendant  cannot  call  upon  the  sheriff  to  return 
a  writ  of  ca.  sa.  issued  against  him,  unless  he  shew  some  special  ground  for  the  applica- 
tion. Tindal,  C.  J.,  there  says  :  "  Where  a  defendant  comes  with  such  an  application, 
he  is  bound  to  shew  some  particular  circumstances  to  justify  it.  The  defendant  in 
this  case  has  undertaken  to  bring  no  action  in  respect  of  the  false  arrest ;  then,  what 
can  be  his  object  in  .seeking  to  obtain  this  writ  to  be  returned?  Circumstances  may 
arise,  no  doubt,  in  which  a  defendant  may  come  with  such  an  application  :  where  a 
writ  has  been  executed,  and  j'cars  have  passed  away,  and  he  may  want  to  procure 
satisfaction  to  be  entered  on  the  roll,  and  neither  the  plaintitf  nor  his  representatives 
can  be  found,  and  the  court  may  require  proof  that  the  writ  has  been  satisfied,  then, 
perhaps,  such  a  motion  might  be  acceded  to.  But,  if  we  granted  this  application  on 
the  ground  on  which  it  is  sought  to  be  .sanc-[476]-tioned,  there  is  hardly  any  case  in 
which  we  could  refuse  a  similar  motion."  And  Maule,  J.,  said:  "The  defendant,  in 
fact,  has  no  interest  or  right  to  interfere  in  the  matter."  [Willes,  J.  In  ll'illiains  v. 
IFM,  the  writ  was  a  ca.  sa.  I  find  it  stated  in  a  note  to  ll'ilbraliam  v.  Snow,  2  Wms. 
Saund.  47  a.,  n.  (h),  that,  "  where  a  compromise  is  entered  into  by  the  parties,  neither 
of  them  can  rule  the  sheriff:  Akldn  v.  //'e//.v,  4  T.  K.  470  :  nor  can  the  defendant  rule 
him  until  after  the  object  of  the  writ  has  been  effected,  except  on  special  grounds," — 
citing  Daniels  v.  (loinpert-.,  2  Gale  &  D.  751,  ll'illiam.-:  v.  Webb,  2  Dowl.  N.  8.  904, 
Watson's  Sheriff,  2nd  edit.  81.  The  passage  in  the  last-mentioned  book  is  as  follows, 
— "The  paity  against  whom  the  writ  issued  may  rule  the  sheriff  to  return  it  after  the 
object  of  the  writ  has  been  etfected.  But  it  seems  that  this  could  not  be  done  by 
such  pai'ty  before  that  time,  except  on  special  grounds."] 

Keane  was  not  called  upon  to  support  his  lule. 

WiLLlAHlS,  J.  I  do  not  see  how  we  can  resist  this  application.  Without  meaning 
to  give  the  least  encouragement  to  these  proceedings,  the  act  of  the  officer  here 
evidently  being  a  mere  slip,  I  think  the  defendant  is  entitled  to  have  the  return 
made. 

The  rest  of  the  court  concurring, 

Rule  absolute. 

[477]      'I'OWNSEND  V.   A.   S.   CUOWDY.      .June  llth,  1860. 


[S.  G.  29  E.  J.  C.  I'.  -MO;  2  L.  T.  5:i7  ;  7  .lur.  N.  S. 
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Where  a  ])arty  pays  money  undci-  a  mistake  of  fact,  he  is  entitled  to  recover  it  back, 
altiuiugli  he  may  at  the  time  of  the  paymcat  have  had  means  of  knowledge  of  which 
he  has  neglected  to  avail  himself. — A.  agreed  with  H.  lo  ])ur(hasc  his  share  of  a 
])aituership  business  foi'  a  given  sum,  payable  by  instalments,  suliject  to  diminution 
if  the  moiety  of  the  profits  of  the  business  for  a  period  of  three  years  should  be  loss 
than  a  certain  amount.  Having  mad(!  a  partial  investigation  of  the  partnership 
accounts,  and  believing  that  the  profits  had  reached  the  amount  named  A.  paid  the 
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last  instalment  in  full.  Six  months  afterwards,  the  accounts  having  been  more 
fully  and  accurately  gone  into,  A.  discovered  that  the  profits  were  considerably  less 
than  the  estimated  amount : — Held,  that,  the  payment  having  been  made  under  a 
mistake  of  fact,  A.  was  entitled  to  recover  back  from  B.  the  sum  paid  in  excess. 

This  was  an  action  for  money  had  and  received  to  the  plaintiff's  use.  The  defen- 
dant pleaded  never  indebted. 

By  consent,  the  following  case  was  stated  for  the  opinion  of  the  court : — 

In  the  year  1851,  the  defemlant  and  the  defendant's  brother  (William  Morse 
Crowdy),  who  had  for  many  years  previously  been  in  practice  in  partnership  as 
solicitors  at  Swindon,  in  the  county  of  Wilts,  took  the  plaintiff  into  their  firm  ;  the 
defendant  having  one  half  share  in  the  business,  and  the  plaintiff  and  the  defendant's 
brother  having  respectively  one  fourth  share.  In  the  year  1855,  it  was  agreed  that 
the  defendant  should  retire  as  from  the  •31st  of  December,  1854  ;  and  on  the  14th  of 
March,  1855,  the  partnership  was  dissolved  by  deed  accordingly,  and  a  new  one  was 
formed  between  the  plaintiff',  the  defendant's  brother  William  ilorse  Crowdy,  and 
William  Ormond.  It  was  recited  in  the  said  deed  (inter  alia)  that  the  defendant  had 
sold  one  moiety  of  his  share  in  the  said  business  to  the  plaintiff  for  the  sum  of  3001., 
payable  bv  six  half-yearly  instalments  of  501.  each,  on  the  ;iOth  of  June  and  the  31st 
of  December  in  each  of  three  years  after  the  31st  of  December,  1854,  and  the  further 
sum  of  4501.,  payable  at  the  end  of  six  calendar  months  next  after  the  expiration  of 
the  said  period  of  three  years,  with  interest  at  51.  per  cent,  from  the  expiration  of  the 
said  period  of  three  years  ;  but  that  the  last-mentioned  sum  was  to  be  subject  to  a 
deduction  therefrom  of  the  amount  (if  [478]  any)  by  which  the  total  net  profits  to 
accrue  during  the  same  period  from  the  two  fourth  parts  of  the  said  business  to  which 
the  plaintiff"  would  be  entitled  during  such  period  should  fall  short  of  18001.,  which 
would  be  the  amount  of  such  net  profits  during  the  said  period  of  three  years,  if  they 
continued  at  their  then  estimated  average  of  (5001.  per  annum  ;  and  that  the  payment 
of  the  said  sums  should  be  secured  by  the  co^'enant  of  the  plaintiff".  The  deed  then 
contained  the  following  covenant  by  the  plaintiff'  with  the  defendant : — 

"  In  pursuance  of  the  .said  agreement  in  this  respect,  and  in  consideration  of  the 
sale  and  relinquishment  by  the  said  Alfied  Southby  Crowdy  to  the  said  James 
Copleston  Townsend  of  his  one  fourth  share  and  interest  in  the  said  co-partnership 
business,  and  of  the  covenants  of  the  said  Alfred  Southby  Crowdy  hereinafter  con- 
tained, and  of  all  and  singular  the  premises,  he  the  said  James  Copleston  Townsend, 
for  himself,  his  heirs,  executors,  administrators,  and  assigns,  doth  hereby  covenant 
with  the  said  A.  S.  Crowdy,  his  executors,  &c.,  in  manner  following,  that  is  to  say,  that 
he  the  said  J.  C.  Townsend,  his  heirs,  &c.,  shall  and  will  pay  to  the  said  A.  S.  Crowdy, 
his  executors,  tV'c,  the  sum  of  3001.  by  instalments,  namely,  the  sum  of  501.  on  the 
30th  of  June,  1855,  the  further  sum  of  501.  on  the  31st  of  December,  1855,  the  further 
sum  of  501.  on  the  30th  of  June,  1856,  the  further  sum  of  501.  on  the  31st  of  December, 
1856,  the  further  sum  of  501.  on  the  30th  of  June,  1857,  and  the  further  sum  of  501. 
on  the  31st  of  December,  1857,  and,  in  case  all  or  any  or  either  of  the  said  several 
sums  shall  not  be  paid  on  the  several  days  on  which  the  same  are  respectively  hereby 
made  payable  as  aforesaid,  shall  and  will  pay  to  the  said  A.  S.  Crowdy,  his  executors, 
&c.,  interest  for  such  sums  or  sum,  or  any  part  thereof,  so  having  become  due  and 
[479]  remaining  unpaid,  after  the  rate  of  51.  for  every  1001.  by  the  year,  to  be  com- 
puted from  the  day  or  respective  days  on  which  such  sum  or  sums  so  in  arrear  is  or 
are  hereby  made  payable  up  to  the  day  on  which  the  same  shall  be  paid  ;  And  also 
shall  and  will,  on  the  30th  of  June,  1858,  pay  to  the  said  A.  S.  Crowdy,  his  executors, 
&c.,  the  further  sum  of  4501.,  with  interest  thereon  at  the  rate  aforesaid,  to  be  com- 
puted from  the  31st  of  December,  1857:  Provided  nevertheless,  and  it  is  hereby 
agreed  and  declared  between  and  by  the  said  A.  S.  Crowdy  and  J.  C.  Townsend,  that, 
if  one  moiety  of  the  whole  of  the  net  profits  of  the  said  partnership  business  of  Crowdy, 
Townsend,  &  Ormond  for  the  period  of  three  yeai-s  from  the  1st  of  January,  1855,  to 
the  31st  of  December,  1857,  shall  not  amount  in  the  whole  to  the  sum  of  18001.,  then 
and  in  such  case  the  .said  J.  C.  Townsend,  his  heirs,  i^'c,  shall  be  entitled  to  deduct 
from  the  said  sum  of  4501.  hereinbefore  covenanted  to  be  paid  by  him  on  the  30th 
of  June,  1858,  such  a  sum  as  shall  be  equal  to  the  difference  between  18001.  and  the 
actual  amount  of  one  moiety  of  the  whole  of  such  net  profits  as  aforesaid  for  the  said 
period  of  three  years,  and  the  balance  only  of  the  said  sum  of  4501.  after  such  deduction 
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as  aforesaid  shall  be  payable  by  the  said  J.  C.  Townsend  on  the  said  30th  of  June, 
1858,  with  interest  for  such  balance  after  the  rate  of  51.  per  cent,  per  annum  from  the 
said  3 1st  of  December,  18.57,  in  lieu  of  the  full  sum  of  4501.  and  interest  for  the  same  ; 
and,  if  the  said  diflf'eronce  between  the  sum  of  18001.  and  the  actual  amount  of  one 
moiety  of  the  whole  of  such  net  profit.?  as  aforesaid  for  the  period  of  three  years  shall 
amount  to  or  exceed  the  sura  of  4501.,  then  and  in  such  case  no  part  of  the  said  sum 
of  4501.  hereinbefore  covenanted  to  be  paid  by  the  .said  J.  C.  Townsend,  his  heirs,  &c., 
on  the  30th  of  June,  1858,  shall  be  payable." 

[480]  .Vnd  after  some  other  covenants  not  affecting  the  question,  the  parties 
mutually  covenanted  (inter  alia)  as  follows  : — 

"And  further,  that,  up  to  and  on  the  31st  of  December,  1858,  the  said  A.  S. 
Crowdy,  his  executors,  &c.,  or  any  person  or  persons  on  his  ;ind  their  behalf,  not 
being  a  solicitor  or  attorney  pi-aetising  within  twenty  miles  of  Swindon,  shall  be 
entitled  at  all  reasonable  hours  of  the  day  to  have  access  to  all  or  any  of  the  books  of 
account  and  other  books  and  documents  of  or  in  any  wise  relating  to  the  business  of 
the  said  late  firm  of  Crowdys  &  Townsend,  and  the  firm  of  Crowdy,  Townsend,  & 
Ormond,  or  either  of  them,  and  to  examine  and  make  copies  of  or  extracts  from  the 
same  oi-  any  of  them  ;  and  also  to  have  the  said  books  and  documents,  or  any  of  them, 
produced  and  shewn  forth  at  such  time  or  times  and  place  or  places,  and  to  such 
extent,  as  may  be  reasonably  required  for  the  settlement  of  any  question  arising  out 
of  or  relating  to  any  matter  or  thing  herein  contained  :  but,  nevertheless,  the  said 
A.  S.  Crowdy,  his  executors,  &c.,  in  exercising  any  such  rights,  shall  interfere  as  little 
as  may  be  with  the  user  of  such  books  and  documents  in  the  business  of  the  firm  of 
Crowdy,  Townsend,  &  Ormond." 

The  half-yearly  instalments  of  501.  each  were  duly  ])aid  ;  and,  on  the  30th  of  June, 
1858,  without  any  previous  application  or  communication  from  the  defendant,  the 
plaintiff  paid  4601.  ISs.  6d.,  to  the  defendant  through  the  bankers,  such  sum  being 
the  remaining  sum  of  4501.  with  the  half-year's  interest  due  thereon.  On  the  day 
before,  viz.  on  the  SDth  of  June,  being  the  day  on  which  the  plaintiff'  remitted  the 
4601.  ISs.  6d.  from  the  country,  he  wrote  to  his  agent  in  London,  who  is  the  defen 
dant's  nephew,  as  follows  :  — 

[481]  "Swindon,  29th  of  June,  1858. 

"  Dear  Sir,  —  I  have  this  day  paid  into  your  uncle's  account,  through  Kobarts  & 
Co.,  the  sum  of  4G01.  18s.  6d.,  being  the  Ixilance  due  for  the  purchase  of  his  share 
of  the  partnership,  with  interest  thereon  (less  income-tax)  to  30th  inst.  I  believe 
the  deed  of  dissolution  of  partnership  under  which  the  moneys  were  payable  was 
deposited  with  you  in  London,  as  well  as  the  new  deed  of  partnership;  and,  if  so,  I 
shall  be  obliged  by  your  procuring  a  receipt  to  be  indorsed  on  the  deed  for  all  moneys 
due  from  me,  and  signed  by  your  uncle.  "J.  CoPLE.STON  Townsend. 

"Jas.  Crowdy,  I'^sq." 

And  on  Mr.  James  Crowdy  having  replied  that  the  deed  had  not  been  deposited 
with  him,  the  plaintift'  wrote  to  him  again,  as  follows  : — 

"Swindon,  8th  of  July,  1858. 
"Dear  Sir, — There  was  a  deed  of  even  date  with  our  present  deed  of  partnership, 
betwixt  Mr.  W.  M.  Crowdy,  Mr.  A.  S.  Crowdy,  and  myself,  under  which  it  was  cove- 
nanted by  me  to  pay  Mr.  A.  S.  Crowdy  7501.  by  instalments  as  therein  mentioned, 
with  interest  on  the  last  instalment,  4501.,  from  1st  of  January,  to  30th  of  .lune,  the 
time  when  it  became  due.  This  priiRi|)al  and  interest  I  have  paid  ;  and,  as  I  fancied 
you  had  this  deed,  as  well  as  the  partnership,  I  wrote  to  you  on  the  subject.  As  it 
appears  it  is  not  in  your  hands,  it  niaj'  be  in  Mr.  A.  S.  Crowdy's,  or  at  any  rate  ho 
well  knows  who  has  it ;  and  perhaps  you  will  bo  good  enough  to  ascertain  whore  it 
is,  and  suggest  that  the  deed  be  either  given  up  to  me,  the  money  due  thoroiuidei' 
having  been  all  paid,  or  that  a  receipt  be  iudorscti  thereon,  and  the  tlceds  left  in  your 
custody  ;  as  I  should  wish,  that,  in  the  event  of  the  decease  cither  of  iny.self  or  Mr. 
A.  S.  Crowdy,  some  evidence  of  payment  should  be  extant. 

" James  Crowdy,  Esq.  "J.  Coi'LKSTon  Townsenu." 

[482]  This  letter  Mr.  James  Crowdy  forwarded  to  the  defeiid.mt,  inquiring  what 
answer  he  should  give  to  it;  whereupon  the  <lefen(lanl  saw  Mr.  Matthews,  the  gentle- 
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man  who  held  the  deeci  between  the  parties,  and  asked  him  to  look  it  out,  that  he 
might  indorse  on  it  a  receipt,  which  he  prepared  as  follows, — 

"  1st  of  July,  lf<58.  I  acknowledge  that  I  have  received  of  Mr.  J.  Townsend  the 
within-mentioned  sum  of  7501.  by  instalments  as  within  provided,  and  also  all  interest 
due  to  me  thereon.  "  Alfred  S.  CRO\yDY." 

Mr.  Matthews  was  going  to  Loudon  when  the  defendant  spoke  to  him  ;  but  he 
promised  to  look  out  the  deed  on  his  return.  The  defendant  then  wrote  to  his  nephew, 
who  replied  to  the  plaintiff,  as  follows,  inclosing  a  copy  of  the  proposed  receipt,  as 
above, — 

"London,  June  lith,  1858. 

"Dear  Sir, — I  find  by  a  letter  received  to-day  from  Mr.  A.  S.  Crovvdy,  in  reply  to 
mine  forwarding  him  yours  of  the  8th  inst.,  that  the  deed  under  which  the  7501.  was 
payable  by  you  is  in  the  hands  of  Mr.  John  Matthews,  who  is  now  from  home  ;  but 
so  soon  as  he  returns  Mr.  A.  S.  Crowdy  will  indorse  upon  it  a  receipt  in  the  form 
inclosed. 

"  Mr.  A.  S.  Crowdy  asks  me  in  the  same  letter  to  inquire  as  to  debts  due  to  the 
old  firm,  for  the  collection  of  which  he  believes  that  the  above-mentioned  deed 
provides.  He  would  be  glad  to  have  in  due  course  an  account  of  how  far  these  are 
collected.  "James  Crowdy. 

"J.  C.  Townsend,  Esq." 

To  this  letter,  the  plaintiff'  replied  as  follows, — 

"Swindon,  15th  July,  1858. 

"  Dear  Sir, — I  shall  be  quite  satisfied  with  the  propo.sed  receipt  when  indoi'sed  on 
the  deed  of  dissolu-[483]-tion.  With  reference  to  the  debts  due  to  the  old  firm,  I 
have  from  time  to  time  given  to  Mi'.  ^^'.  M.  Ciowdy  an  account  of  all  moneys  received 
and  paid  by  me  on  behalf  of  the  firm  up  to  the  present  time  ;  and  I  understand  he 
is  preparing  a  similar  account.  "  Jas.  C.  Townsend. 

"  James  Crowdy,  Esq." 

Within  a  few  days  afterwards,  Mr.  Matthews  returned  home,  and  produced  the 
deed,  when  the  defendant  indorsed  on  it  and  signed  the  receipt  in  the  form  above 
stated  accordingly. 

The  defendant  placed  the  4601.  18s.  6d.  to  his  general  account  with  his  bankers ; 
and  in  September,  1858,  he  purchased  land,  for  the  payment  of  which  he  drew  4251. 
from  the  bank.  At  that  time  the  defendant  had  about  3001.  standing  to  his  credit, 
in  addition  to  the  4601.  18s.  6d. 

Down  to  the  time  when  the  defendant  retired  from  the  partnership,  accounts  were 
kept  in  the  following  manner, — Each  partner  kept  a  separate  day-book,  containing 
the  receipts  and  payments  by  each  partner  ;  and  these  books  were  from  time  to  time 
posted  by  a  clerk  into  one  joint  cash-book  ;  and,  at  the  end  of  every  year,  a  cash- 
balance  was  struck  between  the  partners.  "  Bill  Journals "  were  also  kept,  from 
which  bills  were  made  out  to  clients,  and  posted  in  a  joint  ledger.  In  1855,  after 
the  defendant  retired,  a  different  system  of  book-keeping  in  some  respects  was 
adopted  liy  the  plaintifi'  and  Ormond  ;  but  William  Morse  Crowdy  (who  was  not  in 
good  health,  and  by  the  terms  of  the  partnership-deed  of  the  14th  of  March,  1855, 
was  at  liberty  to  absent  himself  from  the  office  when  he  thought  fit,  and  was  not 
obliged  to  devote  more  time  to  his  profession  than  he  pleased,)  did  not  join  in  these 
accounts,  but  continued  to  keep  his  own  accounts  in  his  accustomed  mode,  and  within 
about  six  [484]  weeks  of  the  end  of  every  half-year,  and  sometimes  oftener,  sent  an 
account  on  sheets  of  paper  to  his  co-partners  of  the  receipts  and  payments  by  him,  and 
of  the  state  of  clients'  accounts.  These  accounts  sometimes  required  further  explana-  _ 
tions  and  additions  and  corrections  by  William  Morse  Crowdy.  An  account  of  the 
above  description  was  supplied  by  him  before  the  end  of  1 857  to  his  co-partners,  made 
up  to  the  end  of  October,  1857  :  and,  in  February,  1858,  he  delivered  to  Ormond  a 
similai-  account  to  the  31st  of  December,  1857.  In  June,  1858,  the  plaintiff  personally 
investigated  the  partnership  accounts,  for  the  purpose  of  ascertaining  the  amount  of 
the  profits  in  the  three  years  preceding  the  31st  of  Decembei-,  1857,  having  before 
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him  (inter  .ilia)  the  accounts  rendered  by  William  Mor.se  Crowdy  to  the  end  of 
October,  1857,  but  not  the  account  of  that  partner  to  the  31st  of  December,  1857, 
which  was  then  in  the  possession  of  Ormond,  who  was  ab.sent  from  home  from  Mav 
to  July,  1858. 

The  plaintitt'  made  an  estimate  of  the  business  done  by  William  Morse  Crowdy  in 
November  and  December,  1857,  which  estimate  turned  out  to  be  substantially  correct. 
The  result  of  this  investigation  and  calculation  as  then  made  by  the  plaintiff  (which 
occupied  parts  of  several  days,  and  was  reduced  into  written  figures)  shewed  that  a 
moiety  of  the  net  profits  of  the  partnership  business  for  the  three  years  from  the  1st 
of  January,  1855,  to  the  .31st  of  December,  1857,  exceeded  18001.  ;  and,  upon  that 
calculation  so  made,  and  under  the  impression  and  belief  that  the  said  moiety  of  the 
profits  amounted  to  18001.,  the  4601.  18s.  6d.  was  paid  to  the  defendant  as  already 
mentioned.  Additional  particulars  and  explanations  and  receipts  and  payments  by 
William  Morse  Crowdy  during  some  parts  of  the  three  years  were  supplied  by  him 
to  his  co-partners  after  June,  1858;  so  that,  at  [485]  the  period  of  the  payment  of 
the  4601.  18s.  6d.,  as  between  William  Morse  Crowdy  and  the  plaintiff'  and  Ormond, 
the  partnership  accounts  were  not  in  fact,  and  were  not  treated  by  the  partners  as, 
finally  settled  to  the  31st  of  December,  1857.  The  additional  particulars,  however, 
did  not  reduce  the  amount  of  net  profits.  Nevertheless,  the  mode  of  keeping  the 
accounts  made  it  difficult  to  ascertain  with  precise  accuracy  the  profits  to  any  given 
period 

Between  October  and  December,  1858,  the  plaintiff,  in  consequence  of  a  statement 
by  his  partner  Ormond,  made  a  fresh  investigation  and  calculation  of  the  partnership 
accounts  for  the  three  years  ending  the  31st  of  December,  1857  ;  and,  according  to 
the  calculation  then  made  by  the  plaintiff,  a  moiety  of  the  net  profits  of  the  partner- 
ship business  for  the  period  aforesaid  amounted  to  a  sum  less  than  18001. 

In  October,  1858,  the  plaintiff's  partner,  Mr.  Ormond,  intimated  verlially  to  the 
defendant,  that  the  total  net  profits  of  the  partnership  were  under  12001.  a  year;  but 
no  communication  was  made  by  the  plaintiff  to  the  defendant  until  March,  1859, 
when  the  plaintift"s  attoiney  addressed  to  the  defendant  a  letter  applying  for  pa\'ment 
of  2881.  19s.  3d.,  the  difference  between  18001.  and  15111.  Os.  9d.,  the  sum  at  "which 
the  plaintiff",  as  last  above  mentioned,  calculated  the  amount  of  a  moiety  of  net  profits 
for  the  three  years. 

The  defendant  does  not  admit  that  one  moiety  of  the  whole  net-profits  of  such 
business  during  the  said  three  years  fell  short  of  18001.  by  the  sum  of  2881.  l!>s.  3d. 

The  (|uestion  for  the  opinion  of  the  court,  was, — whether  the  plaintiti',  having  paid 
the  sum  of  45(ll.  to  the  defendant  on  the  .'iOth  of  June,  1858,  in  the  niannei-  and  under 
the  circumstances  above  stated,  is  now  entitled  to  recover  from  the  defendant  the 
sum,  if  any,  [486]  which  he  might  have  claimed  to  deduct  from  such  payment  at 
that  date. 

If  the  court  should  be  of  opinion  that  ho  is,  then  judgment  is  to  be  entei'ed  for 
the  plaintiff',  with  costs,  including  the  costs  of  and  incident  to  this  ca.se,  for  such  sum 
as  may  be  found  due  to  him  upon  investigation  of  the  accounts,  as  provided  for  by 
the  judge's  order. 

If  the  court  should  be  of  a  contrary  opinion,  or  if,  upon  such  investigation  of  the 
accounts,  no  sum  shall  be  found  due  to  the  plaintiff',  then  judgment  is  to  be  entered 
for  the  defendant,  with  costs,  including  the  costs  of  anfl  incident  to  this  case. 

Macn.-imara   (with  whom  was  Montjigue  Chambers,  (j.  C),  for  the  plaintiff  («). 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"1.  That  the  plaintiff  is  entitled  to  I'ccover  from  the  defendant  the  sum  which  he 
might  ha\c  claimed  to  deduct  from  the  sum  of  4501.  paid  by  the  plaintiff'  to  the 
defendant  on  the  30th  of  .lunc,  185.S. 

"  2.  That  the  plaintiff'  paid  the  whole  amount  <jf  45t)l.  under  a  mistake  of  fact, 
and  without  any  consideration,  and  is  therefore  entitled  to  recover  the  amount  over- 
])aid  by  him  : 

"3.  That  the  case  finds  that  the  plaintiff  paid  the  whole  of  the  said  amoinit  upon 
a  mistaken  calculation  and  under  the  impression  and  belief  that  the  s.iid  moiety  of  the 
profits  amouutecl  to  1 8001. 

"I.  That  the  defendant  has  no  right  whatever  to  retain  tiic  aniDUut  (i\('i|).iid  by 
the  plaintiff'." 
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The  ground  upon  which  the  plaintiff  seeks  to  recover  back  this  monej-  is,  that  it  was 
paid  under  a  mistake  of  fact.     The  plaintiff  supposed  at  the  time  of  paying  it  that 
the  sum  he  paid  was  the  true  amount  due  to  the  defendant ;  and  there  is  nothing  to 
shew  an^'  intention  on  his  part  to  waive  his  right  of  inquiring  into  the  matter.     The 
subject  has  been  so  frequently  discussed  that  the  principle  is  [487]  thoroughly  ascer- 
tained  and    settled :    the   only    ditficulty   is  as  to   its  application.     Here,   the  case 
expresslj'  states  that  the  plaintiff  paid  the  money  under  the  impression  and  belief 
(which  turned  out  to  be  mistaken)  that  the  moiety  of  the  profits  for  the  three  years 
amounted  to  1 8001.     The  rule  is,  that  money  paid  under  a  mistake  of  fact  may  be 
recovered  back,  although  the  party  paying  it  had  the  means  of  knowing  that  it  was 
not  due,  or  even  once  had  actual  knowledge,  but  had  forgotten  it  at  the  time.     This 
was  distinctly  decided  in  Kelly  v.  Solari,  9  M.  &  W.  54.     That  was  an  action  brought 
by  the  defendant  as  one  of  the  diiectors  of  the  Argus  Life  Assurance  Company,  to 
recover   from    the  defendant  1971.    10s.   alleged  to  have   been    paid  to  her  by  the 
company  under  a  mistake  of  fact,  under  the  following  circumstances : — The  defen- 
dant's late  husband,  in  the  year  1836,  effected  a  policy  on  his  life  with  the  Argus 
Assurance  Company  for  2001.     He  died  on  the  18th  of  October,  1840,  lea-\ang  the 
defendant  his  executrix,  having  omitted  (inadvertently)  to  pay  the  quarterly  premium 
on  the  policy  which  became  due  on  the  3rd  of  September  preceding.     In  November, 
the  actuary  of  the  office  informed  Messrs.  Bates  and  Clift,  two  of  the  directors,  that 
the  policy  had  lapsed  b^'  reason  of  the  non-payment  of  the  premium,  and  Clift  there- 
upon wrote  on  the  policy,  in  pencil,  the  word  "  Lapsed."     On  the  6th  of  February, 
1841,  the  defendant  proved  her  husband's  will ;  and  on  the  13th  applied  at  the  Argus 
office  for  the  payment  of  the  sum  of  lOOOl.  secured  upon  the  policy  in  question  and 
two  others.     Messrs.  Bates  and  Clift  and  a  third  director  accordingly  di-ew  a  cheque 
for    9871.    lOs.,    which    they   handed    to    the  defendant's  agent,  the  discount  being 
deducted  in  consideration  of  the  payment  being  made  three  months  earlier  than  by 
the  rules  of  the  office  it  was  payable.     Messrs.  Bates  and  Clift  stated  in  evi-[488]- 
denee  that  they  had,  at  the  time  of  so  paying  the  money,  entirely'  forgotten  that  the 
policy  in  question  had   lapsed.     Under  these  circumstances   the    Lord  Chief  Baron 
expressed  his  opinion,  that,  if  the  directors  had  had  knowledge  or  the  means  of  know- 
ledge of  the  policy  having  lapsed,  the  plaintiff  could  not  recover,  and  that  their  after- 
wards forgetting  it  could  make  no  difference  ;  and  he  accordingly  directed  a  nonsuit. 
But  afterwards,  on  a  motion  to  enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial,  his 
Lordship  said  ;  "  I  think  the  defendant  ought  to  have  had  the  opportunity  of  taking 
the  opinion  of  the  jury  on  the  question  whether  in  reality  the  directors  had  a  know- 
ledge of  the  fact,  and  therefore  that  there  should  be  a  new  trial,  and  not  a  verdict  for 
the  plaintiff,  although  I  am  now  prepared  to  say  that  I  laid  down  the  rule  too  broadly 
at  the  trial  as  to  the  effect  of  their  having  had  means  of  knowledge.     That  is  a  very 
vague  expression,  and  it  is  difficult  to  say  with  piecision  what  it  amounts  to  :  for 
example,  it  may  be  that  the  party  may  have  the  means  of  knowledge  on  a  particular 
subject  only  by  sending  to  and  obtaining  iufoimation  from  a  correspondent  abroad. 
In  the  case  of  Bilbie  v.  Lumley,  2  East,  469,  the  argument  as  to  the  party  having 
means  of  knowledge  was  used  by  counsel,  and  adopted  by  .some  of  the  judges;  but 
that  was  a  peculiar  case,  and  there  can  be  no  question,  that,  if  the  point  had  been  left 
to  the  jury,  they  would  have  found  that  the  plaintiff  had  actual  knowledge.     The 
safest  rule,  however,  is,  that,  if  the  party  makes  the  payment  with  full  knowledge  of 
the  facts,  although  under  ignorance  of  the  law,  there  being  no  fraud  on  the  other  side, 
he  cannot  recover  it  back  again.     There  may  also  be  cases  in  which,  although  he 
might  by  investigation  learn  the  state  of  facts  more  accurately,  he  declines  to  do  so, 
and  chooses  to  pay  the  money  notwithstanding  :  in  that  case,  there  can  be  no  doubt 
that  he  is  equally  [489]  bound.     Then  there  is  a  third  case,  and  the  most  difficult 
one, — where  the  party  had  once  a  full  knowledge  of  the  facts,  but  has  since  forgotten 
them.     I  certainly  laid  down  the  rule  too  widely  to  the  jury,  when  I  told  them,  that, 
if  the  directors  once  knew  the  facts,  they  must  he  taken  still  to  know  them,  and  could 
not  recover  by  saying  that  they  had  since  forgotten  them.     I  think  the  knowledge  of 
the  facts  which  disentitles  the  party  from  recovering  must  mean  a  knowledge  existing 
in  the  mind  at  the  time  of  payment."     And  Parke,  B.,  said  :  "  I  think,  that,  where 
money  is  paid  to  another  undei'  the  influence  of  a  mistake,  that  is,  upon  the  supposi- 
tion that  a  specific  fact  is  true,  which  would  entitle  the  other  to  the  money,  but  which 
fact  is  untrue,  and  the  money  would  not  have  been  paid  if  it  had  been  known  to  the 
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payei'  that  the  fact  was  untrue,  an  action  will  lie  to  lecover  it  back,  and  it  is  aj^ainst 
conscience  to  retain  it.  The  position  that  a  person  so  paying  is  pi'ecluded  from 
recovering  l)y  laches,  in  not  availing  himself  of  the  means  of  knowledge  in  his  power, 
seems,  from  the  cases  cited,  to  have  heen  founded  on  the  dictum  of  Bayley,  J.,  in  the 
case  of  MUnca  v.  Ihincan,  6  B.  &  C.  716,  9  1).  &  \i.  731  ;  and,  with  all  respect  to  that 
authority,  I  do  not  think  it  can  be  sustained  in  point  of  law."  That  was  followed  by 
a  case  in"  this  court,  of  Bdl  v.  Gardiner,  4  Scott,  N.  U.  621,  4  M.  &  G.  11,  where  the 
dictum  ill  Milnes  v.  Duiican  is  directly  overruled  ;  and  also  by  a  case  of  Dails  v.  Lloyd, 
12  (l  B.  5.31.  Lucas  v.  IFm-miick,  1  M.  &  Kob.  293,  is  to  the  same  eflect. 
[Williams,  J.  Notwithstanding  KeUy  v.  Solari  and  the  subsequent  cases,  the  learned 
editors  of  Smith's  Leading  Cases,  in  the  notes  to  Marriot  v.  Hampton  (7  T.  R.  269), 
where  all  the  autliorities  are  collected,  still  state  it  as  a  clear  proposition, — 4th  edition, 
p.  340, — "  that  money  paid  in  ignorance  of  the  facts  is  recoverable,  provided  there 
have  been  no  laches  in  the  party  paying  [490]  it."  Byles,  J.  In  Ji'iils  v  Lhijd,  two 
settled  accounts  were  ripped  up.]  the  doctrine  of  laches,  it  is  submitted,  must  now 
be  considered  as  overruled.  [Willes,  J.  The  proposition  may  be  stated  thus, — 
"  unless  it  be  clear  that  the  party  making  the  payment  intended  to  w-aive  all  incjuiry 
into  the  facts."]  That  would  no  doubt  be  the  more  correct  qualification.  [Erie,  C.  J. 
If  the  plaintitl  had  properly  investigated  the  matter,  he  would  have  found  that  the 
profits  had  not  reached  the  stipulated  amount.  It  does  not  appear  from  the  case  very 
precisely  how  the  mistake  arose.  The  defendant's  answer  to  the  claim, — founded 
upon  the  cases  of  Ski/rim/  v.  Greemmod,  6  D.  &  R.  401,  4  B.  &  C.  281,  1  C.  &  P.  517, 
67(«w  v.  Pirhm,  4  ii.  &  C"  715,  7  1).  &  R.  201,  and  Harris  v.  Llui/d  5  M.  &  W.  432,— 
is,  that  the  plaintiff'  had  ample  opportunity  to  investigate  the  accounts,  but  neglected 
to  avail  himself  of  it,  and  that,  relying  upon  the  money  being  his  own,  the  defendant 
has  spent  it  That  merely  shews  that  the  plaintiff'  had  means  of  knowledge,  of  which 
for  some  reason  he  omitted  to  avail  himself :  not  that  he  meant  to  waive  all  inquiry 
into  the  facts.  In  Bell  v.  Gardiner,  Tindal,  C.  J.,  .s.ays  (4  Scott,  N.  R.  632) :  "  What- 
ever our  impression  might  have  been  with  regard  to  the  rule  supposed  to  have  been 
laid  down  in  Bilhic  v.  Lumlei/  and  Milues  v.  Dunran,  it  seems  to  me  that  the  late  ease 
of  KcUij  v.  Solari  is  quite  decisive  to  shew  that  it  was  not  essential  to  the  validity  of 
this  plea  that  it  should  negative  means  of  knowledge.  In  fact,  after  that  case,  which 
seems  to  have  been  well  considered,  the  po-sscssion  of  means  of  knowledge  can  be 
regarded  as  nothing  more  than  mattei-  of  observation  to  the  jury.  It  would  be 
difficult  in  many  cases  where  a  party  has  means  of  knowledge  to  say  that  he  can  deny 
that  he  has  actual  knowledge  ;  but,  at  the  same  time,  it  is  by  no  means  conclusive,  as 
a  rule  of  law,  that  a  man  has  knowledge  [491]  of  a  fact  because  he  possesses  the 
means  of  ac(iuiring  it."  And  Cresswell,  .J  ,  observing  upon  Milnvs  v.  Duncan,  says, 
(p.  636) :  "  If  the  means  of  knowledge  l)e,  as  a  matter  of  law  equivalent  to  actual 
knowledge,  how  can  the  question  of  laches  intervene'!"  The  principle  was  again 
discussed  and  acted  upon  in  Barher  v.  Jlrmm,  ante,  vol.  i.,  p.  121. 

Manisty,  Q.  C,  for  the  defendant  (a).  The  present  [492]  case  stands  upon  totally 
diff'erent  grounds  from  any  of  those  relied  on  by  the  plaintiff'.  The  simple  question 
is,  whether,  taking  all  the  circumstances  into  consideration,  the  plaintiff'  ought  in 

(a)  The  points  marked  for  argumcnl  on  the  part  of  the  defendant  were  as  follows  : — 

"That  the  plaintiff'  is  not  entitled  to  recover  for  the  following  amongst  other 
reasons, — because  ho  had  the  means  of  ascertainiTig,  and  might  by  investigation  have 
learnt  the  real  stale  of  the  case,  before  the  .30th  of  June,  1.S5.S  ;  but,  instead  of  doing 
80,  he  voluntarily  waived  incpiiry  into  the  actual  result  of  the  throe  years'  business, 
and  elected  to  pay  upon  .in  estimate  made  by  himself  : 

"That,  having  done  so,  and  paid  the  whole  l.")Ol.,  he  could  not  afterwards  raise  any 
question  as  to  the  net  profits  of  the  business  rluring  the  three  years  ending  the  3l8tof 
December,  l!^57,  and  that,  at  all  events,  he  could  not  do  so  after  the  31st  of 
December,  1858: 

"That  this  is  not  a  ca,se  of  payment  under  a  mistake  of  facts  on  the  part  of  the 
plaintiff",  or  under  circumstances  which  entitle  iiim  to  recover  back  any  pai't  of  the 
money  : 

•'That  it  would  be  against  equity  and  good  failli,  as  well  as  contrary  to  the  inten- 
tion of  the  partii!s,  us  tlu^  same  is  to  be  collected  from  the  deed  of  the  lllh  of  March, 
1855,  to  permit  the  plaintiff'  to  raise  a  question  as  to  the  profits,  and  to  claim  a  de<luc- 

C.  P.  XIX.— 40* 
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equity  iiud  good  couscieiieo  to  have  the  matter  re-iuvestigated,  or  the  defendant  be 
allowed  to  retain  the  money  which  the  plaintift'  has  voluntarily  paid  him.  The 
plaintiff  had  six  months,  with  free  access  to  the  books  and  accounts  of  the  partnership, 
to  ascertain  the  amount  of  net  profits.  Having  made  his  own  estimate,  and  having 
paid  the  balance  of  the  purchase-money,  is  it  just  that  he  should  be  allowed  afterwards 
to  say  he  has  made  a  mistake  I  The  position  in  which  this  claim  puts  the  defendant 
is  grievously  onerous.  Not  only  has  he,  relying  on  the  correctness  of  the  plaintiff's 
statement,  disposed  of  the  money,  but  the  result  of  holding  him  liable  to  refund  any 
excess  will  be,  that,  if  it  should  turn  out  upon  investigation  that  he  has  been  overpaid 
51.  or  101.,  he  will  be  saddled  with  a  large  amount  of  costs,  although  he  has  been 
entirely  blameless.  The  case  falls  rather  within  the  principle  of  Brisbane  v.  Dacres, 
5  Taunt.  143,  where  Heath,  J.,  speaking  of  Marriot  v.  Hampton,  says, — "That  was  the 
case  of  judicium  redditum  in  invitum  ;  but  this  is  a  stronger  case  ;  for,  the  plaintiff'  is 
a  judge  in  his  own  cause,  and  decides  against  himself  ;  and  he  cannot  be  heard  to 
repeal  his  own  judgment."  Lord  Eldon,  C,  in  Bromhy  v.  Holland,  7  Ves.  23,  approves 
Lord  Kenyon's  doctrine,  and  calls  it  a  sound  principle,  that  a  payment  voluntarily 
made  is  not  to  be  recovered  back."  If  this  action  will  lie,  it  might  have  been  brought 
at  any  time  within  six  j'ears.  Is  the  party  to  remain  in  doubt  during  all  that  time  ? 
Lucas  v.  JForswich  and  Bell  v.  Gardiner  were  cases  of  forgetfulness  of  facts.  There  is 
nothing  of  the  sort  here.  The  plaintiff  pays  the  money  after  such  an  investigation  of 
the  matter  as  he  chose  at  the  time  to  [493]  make.  In  Bails  v.  Lloyd,  the  plaintiff  had 
accidentally  omitted  to  take  credit  for  certain  payments  which  he  had  made  on  the 
defendant's  account.  Here,  it  might  very  well  be  that  the  plaintiff  preferred  paying 
the  4501.  balance  to  submitting  his  books  to  the  inspection  and  investigation  provided 
for  by  the  deed.  It  is  manifestly  contrary  to  equity  and  good  conscience  to  impose 
such  a  burthen  as  this  upon  the  defendant  after  such  a  lapse  of  time. 

Macnamara  was  not  called  upon  to  reply. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  the 
plaintiff'.  He  paid  4501.  upon  the  faith  of  the  moiety  of  the  profits  of  the  partnership 
business  for  the  three  years  ending  on  the  31st  of  December,  1857,  having  amounted 
to  18001.  The  4501.  was  to  become  due  only  upon  that  state  of  facts  ;  and  the  plaintiff 
in  June,  1858,  paid  it  in  the  belief  that  that  state  of  facts  did  exist.  After  he  had  so 
paid  the  monev,  viz.  between  October  and  December  of  that  year,  upon  going  more 
minutely  into  the  accounts,  he  discovered  his  mistake :  and  in  March,  1859,  he 
demanded  back  the  sum  which  he  conceived  he  had  paid  in  excess.  I  think  the  plain- 
tiff" never  intended  when  he  made  the  payment  in  question  to  abandon  his  right  of 
investigating  the  accounts.  If  he  had  done  so,  then,  according  to  the  cases,  he  could 
not  be  allowed  to  retrace  his  steps.  But  here  the  plaintiff  only  paid  the  money  because 
he  believed  the  fact  to  exist  which  would  entitle  the  defendant  to  receive  it.  It  seems, 
from  a  long  series  of  cases,  from  Kelly  \.  Solari,  9  M.  &  W.  54,  down  to  Bails  v.  Lloyd, 
]  2  Q  B.  53  L  that,  where  a  party  pays  money  under  a  mistake  of  fact,  he  is  entitled 
to  recover  it  back,  although  he  may  at  the  time  of  the  payment  have  had  means  of 
knowledge  of  which  [494]  he  has  neglected  to  avail  himself.  If  there  had  been  any 
stipulation  that  the  amount  of  profits  should  be  settled  and  ascertained  by  a  given 
time,  I  should  have  been  of  opinion  that  it  was  not  competent  to  the  plaintiff  after- 
wai'ds  to  re-open  the  accounts,  and  demand  back  the  money  he  had  paid.  But  I  do 
not  find  any  such  provision  in  the  deed.  Liberty  is  reserved  to  the  plaintifl'to  e.xamine 
the  books :  but  I  do  not  think  the  omission  to  exercise  that  right  within  any  given 
time  authorizes  the  defendant  to  retain  this  money.  The  fact  of  the  claim  being 
brought  forward  at  a  late  period  may  seem  to  cast  some  slight  suspicion  on  it :  and, 
if  there  were  any  reason  to  suppose  that  the  plaintiff  had  lain  by  and  omitted  to 
investigate  the  accounts  until  the  complication  of  matters  had  operated  injuriously 

tion  after  the  31st  of  December,  1858,  when  by  the  terms  of  the  deed  the  time  during 
which  the  defendant  could  examine  the  books  of  the  firm  had  expired  : 

"  That  the  defendant,  relying  on  the  implied  representation  of  the  plaintiff  that  he 
was  entitled  to  be  paid  the  whole  4501.  and  interest,  on  the  30th  of  June,  1858, 
invested  4251.,  part  of  that  sum,  in  the  purchase  of  land  ;  and  that  it  would  be 
inequitable  now  for  the  plaintiff  to  be  permitted  to  recover  back  and  to  compel  pay- 
ment out  of  the  general  assets  of  the  defendant  of  the  sura  demanded,  2881.  19s.  3d." 


8  C.  B.  (N.  S.)  196.  FURNIVALL    t'.  GROVE  1259 

upuii  the  defeudaiit's  ijositioii,  the  case  might  have  fallen  within  some  of  the  authorities 
which  have  been  referred  to  by  Mr.  Manisty.     lint  no  such  thing  is  suggested  here. 

Williams,  J.  1  am  entirely  of  the  same  opinion.  No  douljt,  at  one  time  the  rule 
that  money  paid  under  a  mistake  of  fact  might  be  recovered  back,  was  subject  to  the 
limitation  that  it  must  be  shewn  that  the  party  seeking  to  recover  it  back  had  been 
guilty  of  no  laches,  iiut,  since  the  case  of  KcUji  v.  iSoluii,  \)  M.  iV;  W.  54,  it  has  been 
established  that  it  is  not  enough  that  the  party  had  the  means  of  learning  the  truth 
if  he  had  chosen  to  make  inquiry.  The  only  limitation  now  is,  that  he  nmst  not  waive 
all  inquiry.     Upon  the  facts  of  this  case,  1  think  the  plaintiff  is  entitled  to  recover. 

WiLLES,  J.  I  am  of  the  same  opinion.  This  is  the  simple  case  of  one  paying 
another  money  which  both  at  the  time  suppose  to  be  due,  but  which  afterwards  turns 
out  in  consequence  of  a  mistake  of  fact  on  [495]  the  part  of  the  payer,  not  to  have 
Ijcen  really  due.  In  such  a  case  the  law  clearly  is  that  the  money  may  be  recovered 
back.  The  only  distinction  is  Ijetween  error  or  mistake  of  law,  for  which  the  payer 
is  responsible,  and  eiror  or  mistake  of  fact,  for  which  he  is  not. 

Byles,  J.  1  am  of  the  same  opinion.  Kelli/  v.  Solari  was  distinctly  recognized  in 
Loll  V.  Ounliiici;  in  this  court,  and  by  JJaik  v.  Llui/d,  in  the  court  of  Queen's  Bench, 
to  this  extent,  that  you  may  always  rip  up  accounts  which  have  been  settled  between 
parties  who  have  acted  under  mistake  or  misapprehension  of  the  facts.  1  think  these 
cases  aie  based  upon  a  perfectly  sound  principle.  Suppose  an  executor  whose  testator's 
name  was  John  Smith  had  a  promissory  note  signed  "  John  Smith  "  presented  to  him 
for  payment,  and  he,  mistakenly  supposing  it  to  be  the  note  of  his  testator,  paid  it, 
would  he  not  be  entitled  to  recover  back  the  money!  Here,  the  money  was  paid  by 
the  plaintitf  under  a  mistake,  both  parties  being  under  an  impression  that  it  was  due. 
That  being  so,  it  was  manifestly  against  conscience  that  the  defendant  should  retain 
it.  The  law  very  pi'opei'lv  casts  upon  the  person  who  makes  the  payment  the  burthen 
of  shewing  that  it  was  made  under  a  mistake.  That  being  proved,  it  would  lie  inequit- 
able not  to  permit  him  to  recover  it  back.  All  the  three  courts  have  held  that  the 
right  to  recover  back  money  so  paid  is  not  fettered  by  the  condition  suggested,  that 
there  shall  not  only  be  absence  of  knowledge,  but  also  absence  of  the  means  of  knowledge 
of  the  facts.  I  have  nothing  to  add  as  to  the  particular  circumstances  of  this  case, 
except  that  it  appears  to  me  to  be  eminently  a  case  for  the  application  of  the  principle 
now  so  well  estal)lished  in  Westminster  Hall. 

Judgment  foi-  the  plaintiif. 

[496]    FuKNiVALL  f.  GuovE.     June  IMh,  1860. 

[S.  C.  30  ]..  J.  C.  P.  3.] 

On  the  4th  of  Novembei-,  18.58,  A.  let  certain  premises  to  B.  for  a  term  of  four  years 
from  Michaelmas  preceding,  at  a  yearly  rent  payalilc  (jiiarterly,  the  agreement  con- 


taining the  following  condition,  -"  The  condition  of  this  agreement  being  bindii 


on  the  .said  Ji.,  is,  that  the  said  A.  shall  make  good  and  support  the  Hoor  of  the 
warehouse  of  the  said  premises,  &c.,  within  twenty-eight  days  of  the  date  of  this 
agreement:  if  not  done,  this  agreement  to  be  void." — Within  the  twenty-eight  days, 
A.  enteied  with  workmen,  and  afterwards  departed,  stating  that  he  had  made  all 
secure.  B.  paid  rent  at  Christmas  and  at  Lady  Day.  Karly  in  April,  185U,  the 
warehouse  Hoor  having  broken  in,  the  attention  of  the  commissioner  of  sewers  was 
called  to  the  state  of  the  premises,  and  the  result  was  that  in  May  an  order  was 
made  upon  A.,  under  the  .Metrojiolilan  Buildings  Act  ( 18  iV  lU  Viet.  c.  122),  directing 
him  to  secine  and  lepair  the  .same. — At  the  end  of  April,  A.  informed  \i.  that  he 
was  about  to  pull  down  the  premises,  and  oliered  to  a.ssist  B.  in  removing  his 
pi  inting-prcsses  and  plant.  After  the  ilatc  of  tiie  commissioners'  order,  A.  entered 
llic  premises  and  pulled  down  the  gioundfloor  storey  (including  the  warehouse 
lloor),  and  took  no  steps  to  replace  or  repair  it.  B.  thereupon  obtained  otiier 
premises,  and  he  and  his  undertenants  were  out,  and  on  the  23rd  of  June,  B.  .sent 
A.  the  key,  with  a  letter  stating  that  he  had  been  forced  out  of  the  premises  by 
A.'s  wilful  and  unnecessary  destruction  of  the  warehouse  floor,  ifee.  A.  received  the 
key,  read  the  letter,  and  said  nothing,  and  a  few  days  afterwards  entered  and  pulled 
down  the  whole  liou.sc,  for  the  jjurpose  of  re-t)uilding  it: — Held,  that  these  facts 
shewed  an  agi cement  for  a  dctei  niination  of  the  tenancy  on  the  23rd  of  June,  and 
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consequently  that  A.  could  not  sue  for  the  quarter's  rent. — Whether  they  amounted 
to  a  surrender  or  an  eviction,— qusere? 

This  was  a  proceeding  in  the  nature  of  an  appeal  from  the  decision  of  the  judge 
of  the  sheriflTs  court,  London,  under  the  following  circumstances  : — 

The  plaintiff'  sued  the  defendant  in  the  sherirt's  court,  London,  under  the  London 
(City)  Small  Debts  E.xtensioii  Act,  185:2  (15  &  16  Vict.  c.  Ixxvii.),  the  following  being 
a  copy  of  the  particulars  of  the  jilaintiff's  demand  annexed  to  the  plaint : 

"  1859.  Lady  Day  to  Midsummer  Day  last,  one  quarter's  rent  of  "22  Harp  Lane, 
according  to  agreement,  201." 

The  ease  came  on  to  be  heard  on  the  27th  of  July,  1S59,  when  the  judge  amended 
the  plaint  and  particulars  of  demand,  by  inserting  a  count  for  use  and  occupation, 
that  use  and  occupation  being  from  Lady  Day  to  Midsummer  Day,  1859. 

Upon  the  hearing  of  the  plaint  as  amended,  it  was  ordered  that  the  plaintifl' should 
recover  from  the  defendant  in  respect  of  the  .said  plaint  and  claim  the  sum  of  201.  for 
debt,  and  31.  8s.  -Id.  for  costs,  which  two  sums  have  since  been  paid  into  court  by  the 
defendant,  and  now  remain  theie. 

[497]  Afterwards,  on  the  26th  of  August,  1859,  upon  the  application  of  the 
defendant's  counsel,  the  judge  ordered  that  his  judgment  should  be  set  aside,  and  a 
new  trial  had  between  the  parties.  This  order  was  made  by  consent,  in  order  that  a 
certiorari  might  be  obtained  by  the  defendant,  and  the  cause  thereby  removed  into 
this  court,  so  that  a  case  might  thereafter  be  stated  for  the  opinion  of  the  court,  under 
the  Common  Law  Procedure  Act,  1852,  s.  46. 

The  defendant,  in  pursuance  of  the  order  of  the  sherift"s  court,  has  obtained  a 
certiorari ;  and  the  parties  now  stiite  for  the  opinion  of  this  court  the  following  case  : — 

On  the  -ith  of  November,  1858,  the  defendant  being  then  in  the  actual  occupation 
of  the  premises  therein  described,  the  following  agreement  was  entered  into  between 
the  plaintiff  and  defendant, — 

" Memorandum  of  agreement  made  and  entered  into  this  ith  day  of  November, 
1858,  Between  Thomas  Furnivall,  of,  Ac,  for  himself,  his  executors,  administrators, 
and  assigns,  of  the  one  part,  and  William  Barnes  Grove,  of  No.  22  Harp  Lane,  in  the 
City  of  Londou,  for  him.self,  his  executors,  administrators,  and  assigns,  of  the  other 
part,  that  is  to  say, — The  said  '1  homas  Furnivall  hereby  agrees  to  let  to  the  said 
William  Barnes  Grove,  who  hereby  agrees  to  hire  or  take  as  tenant  of  the  said  Thomas 
Furnivall  for  the  term  of  four  years  the  whole  of  the  messuage  or  house  No.  22  Harp 
Lane,  Great  Tower  Street,  with  the  appurtenances  to  the  said  messuage  or  house  belong 
ing,  and  the  use  of  the  fi.xtures  belonging  to  the  said  Thomas  Furnivall  now  or  at  any 
time  hereafter  in  or  upon  the  said  premises,  as  yearly  tenant  to  the  said  Thomas 
Furnivall,  at  aud  under  the  clear  yearly  rent  of  801.,  payable  on  the  four  usual  quarter 
days  of  the  said  tenancy, — the  iirst  quarterly  payment  of  the  said  rent  [498]  to  be 
made  on  the  25th  day  of  Decendier  next :  And  the  said  William  ijarnes  Grove  hereby 
agrees  to  pay  all  rates  and  taxes  of  eveiy  description  in  respect  of  the  said  premises 
during  the  tenancy  (landlord's  property-tax  only  excepted),  and  to  paint,  paper,  and 
whitewash  the  said  premises  as  often  as  occasion  may  demand,  and  to  keep  the  same 
in  good  tenantitble  repair  (damage  by  fire  excepted) :  but,  if  such  premises  should  be 
damaged  or  destroj^ed  by  fire,  in  that  case  the  said  William  Barnes  Grove  shall  not  be 
called  upon  to  pay  any  rent  until  such  premises  shall  be  repaired  or  rebuilt  as  the  case 
may  be ;  and  not  to  carry  on  or  permit  to  be  carried  on  upon  the  said  premises,  or 
any  part  thereof,  any  noisome  or  otl'ensive  trade  or  business,  nor  do  or  sutler  any  act 
or  thing  whatsoever  whereby  or  in  consequence  whereof  the  lease  under  which  the 
said  premises  are  now  held  may  be  forfeited  or  ^■acated  or  become  void  or  voidable  ; 
and  at  the  end  of  the  said  tenancy  to  leave  and  sunender  to  the  said  Thomas 
Furnivall,  or  his  representatives,  all  the  said  premises,  together  with  all  the  glass  and 
other  fixtures  which  now  are  or  which  at  any  time  hereafter  may  be  lixed  or  set  up 
by  the  said  Thomas  Furnivall,  in  good  plight  and  condition  (reasonable  fair  wear  and 
tear  thereof  aud  damage  by  tire  excepted) :  The  partitions  dividing  the  attic  storey 
into  four  rooms,  and  the  raised  floor  taken  down  liy  the  said  William  Barnes  Grove, 
to  be  refixed  and  made  good  in  a  proper  workmanlike-like  manner  at  the  end  of  the 
tenancy  ;  And,  should  the  rent  not  be  paid  in  tweuty-one  days  from  the  said  quarter  days, 
then  and  in  that  case  the  said  Thomas  Furnivall  shall  re-enter  and  have  quiet  posses- 
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sion.  The  fondition  of  this  agreement  lieing  liindiiig  on  the  said  William  Barnes 
Grove  is,  that  the  said  Thomas  Fiirnivall  shall  make  good  and  support  the  floor  of 
the  warehouse  of  the  said  [499]  premises,  I'epair  and  make  good  frame  and  glass  of 
skj'light,  and  fix  the  present  partitions  of  the  same  warehouse,  within  twenty-eight 
days  of  the  date  of  this  agreement :  if  not  done,  this  agreement  to  he  void. 

"  William  Barnes  (trovr. 
"Witness,  George  Herbeit.  "Thomas  Fuknivall." 

At  the  time  of  the  making  of  the  said  agreement,  the  defendant  was,  as  already 
stated,  in  the  occupation  of  the  premises  by  himself  and  his  unrlertenants,  the  defen- 
dant oceupying  the  upper  part  of  the  said  house  in  the  way  of  his  business  as  a  printer, 
a  Mr.  Hounsell  occupying  the  ground-floor,  and  a  Mr.  Hitchcock  the  basement. 

The  plaintiff  shortly  after  the  date  of  the  agreement,  and  within  the  twenty-eight 
days,  entered  on  the  premises  with  workmen  to  do  the  repairs  agreed  to  be  done  by 
him,  and  shortly  after  left  the  premises,  stating  that  he  had  made  all  good  and  secure. 

The  defendant  paid  the  quarters'  rent  which  became  due  respectively  at  Christmas 
Day,  185.S^  and  at  Lady  Day,  18-59. 

In  the  early  part  of  April,  1859,  the  tenants  of  the  warehouse  and  cellars  com- 
plained to  the  defendant  that  the  floor  of  the  warehouse  had  broken  through.  The 
defendant  immediatelj'  gave  notice  thereof  to  the  plaintifl".  The  plaintifl'  did  not 
interfere.  One  of  the  undertenants  thereupon  gave  notice  to  the  commissionei's  of 
sewers  of  the  city  of  London,  who  viewed  the  premises,  and  served  the  following 
notice  on  the  plaintiflP  and  defendant : — 

"Metropolitan  Buildings  Act,  1855. 
"  Dangerous  structures. 

"To  the  owners  and  occupiers  of  the  house  and  premises  situate  No.  22  Harp  Lane, 
in  the  city  of  London. 

"In  pursuance  of  the  provisions  of  the  .said  act,  I  [500]  hereby,  as  the  principal 
clerk,  and  for  and  on  behalf  of  the  commissioners  of  sewers  of  the  city  of  London, 
.  give  you  and  each  and  eveiy  of  you  notice,  that,  it  having  been  made  known  to  the 
said  commissioners  that  the  structure  situate  ^s  aforesaid  is  in  a  dangerous  state,  the 
said  commissioners  required  a  survey  of  the  .same  to  be  made  by  a  competent  surveyor, 
who  having  certified  that  the  flooi'  of  the  gi-oinid-floor  storey,  and  the  girders  and 
joists  and  other  tinilters  connected  therewith,  are  in  a  dangerous  state,  the  said  com- 
mi.ssioners  require  vou  forthwith  to  take  down  or  otherwise  to  secure  and  repair  the 
same :  And  I  further  give  you  and  each  and  every  of  you  notice,  that,  if,  for  the 
space  of  six  days  fiom  the  service  hereof,  you  fail  to  comply  with  the  requisition  of 
this  notice,  the  .said  commissioners  will  make  com])laint  thereof  before  a  justice  of  the 
peace,  to  take  such  other  pro(.'ce( lings  in  I'clation  to  the  said  structure  as  are  authorized 
by  the  said  act,  and  as  inav  be  neee.s.sarv  or  expedient.  i)atcd  this  fifth  day  of 
April,  1859.  '  '  "JosKi-ii  Daw. 

"Sewers  Office,  (Juildhall    Luiiddn. 

"N.B. — This  notice  docs  not  supersede  the  necessity  of  your  giving  the  usual 
notice  to  the  district-surveyor  two  days  before  conimcnciiig  the  work  of  re-building, 
&c.,  agreeably  to  s.  38  of  tlie  18  X;  1!)  Vict.  c.  122,  part  1." 

The  j)laiiitiii' did  nothing  after  the  receipt  of  this  notice;  and  .shortly  afterwards 
tiie  contractor  for  the  commissioners,  under  the  order  of  (he  Lord  Mayor,  entered  on 
the  premises,  and  shoi'cd  u|)  the  Moors  of  the  wareliou.so. 

In  the  latter  end  of  A])ril,  the  jil.untiti'  met  the  defendant,  and  informed  him  that 
he  was  alxint  to  |)iill  the  said  ])rcnii.scs  down,  and  he  said  that  if  he  (the  defendant) 
would  appcjint  a  time,  lie  {the  jilaintill)  woulii  send  him  iiorses  and  carts  to  remove 
iiis  printingi)rcsscs  and  othei-  plant.  Thereupon  a  discussion  arose  [501]  between  the 
parties,  the  efl'ect  of  which  was  held  by  the  judge  of  the  sherifi's  court,  on  the  first 
trial,  not  to  amount  to  a  notice  or  licence  to  (juit. 

On  the  9th  of  May,  1859,  the  defendant  sent  lo  the  i)laintilV  the  following  letter:— 

"22  Harp  Lane,  May  9,  1859. 
"Sir, — I  think  it  best  to  forward  \(iu  (wo  notices  anrl  a  letter  which  h.avc  l)een 
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nailed  upon  these  premises  this  day.     The  neglect  by  you  to  perform  your  agreement 
has  led  to  this  trouble  and  expense.  "  W.  B.  Grove. 

"Mr.  Thos.  Furnivall." 

This  letter  was  accompanied  by  a  copy  of  the  summons  referred  to  in  the  order 
under  the  Metropolitan  Buildings  Act. 

On  the  12th  of  May,  an  order  was  duly  made  under  the  Metropolitan  Buildings 
Act,  s.  73. 

The  plaintiff,  about  the  middle  or  latter  end  of  May,  and  after  the  date  of  the 
order  before  referred  to,  took  down  and  removed  the  ground-floor  storey,  and  the 
joists  and  other  timbers  connected  therewith,  consisting  of  the  warehouse  floor  and 
the  joists  of  the  same,  and  the  partition  of  the  staircase.  The  plaintift"  personally 
superintended  the  operation.  The  defendant's  undertenants  were  obliged  to  remove 
from  the  piemises,  and  lefused  to  pay  an\'  rent  for  the  same. 

The  defendant  declined  to  obey  or  .assist  in  carrying  out  the  order  of  the  12th  of 
May.  The  plaintift',  so  long  as  the  defendant  remained  in  the  premises,  took  no  steps 
to  replace  or  to  repair  the  said  floor  oi-  other  part  of  the  said  pi-emises. 

The  defendant's  business  was  interrupted  by  these  operations.  He  sought  and 
obtained  other  premises,  and  removed  to  them  on  the  1-5th  June  and  following  days. 
The  defendant  entirely  vacated  the  premises  on  the  morning  of  the  23rd  of  Juno,  and 
sent  the  key  to  the  plaintift",  with  the  following  letter  : — 

[502]  "22  Harp  Lane,  June  22nd,  1859. 

"Sir, — I  forward  you  the  key  of  the  piemises  in  Harp  Lane  which  you  have  forced 
me  out  of  by  your  wilful  and  unnecessary  destruction  of  the  warehouse-floor,  water- 
closet,  and  supports  of  the  staii'case,  and  then  abandoning  the  place,  evidently  with 
the  object  of  ejecting  the  whole  of  the  tenants.  You  have  succeeded  thus  far ;  but 
the  result  of  proceedings  to  be  taken  will  decide  whether  a  landlord  can  do  such  acts 
with  impunity.  "  "  W.  P.  Grove. 

"  Mr.  Thomas  Furnivall." 

The  plaintifl^  received  the  key,  and  read  the  defendant's  letter  in  the  presence  of 
the  defendant's  messenger  ;  and  within  a  few  days  entered  upon  the  premises,  and 
pulled  the  whole  down  preparatoiy  to  re-building  the  same. 

If  the  court  .should  be  of  opinion  that  the  plaintifl'  was  entitled  to  recover  for  the 
quarter  from  Lady  Day  to  Midsummer,  18.59,  he  was  to  have  judgment  accordingly, 
with  costs  as  between  attorney  and  client. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  a 
nonsuit  was  to  be  entered,  with  costs  as  in  ordinary  cases,  from  anrl  after  the  leturn 
of  the  certiorari. 

John  Thompson,  for  the  plaintift".  The  ground  of  the  decision  in  the  sheritt"s 
court  was,  that  the  defendant's  remedy,  if  any,  was  by  cross-action.  The  ground  on 
which  the  defendant  seeks  to  defeat  the  plaintiff"s  claim  is.  that  there  has  been  a 
surrender  in  fact  or  by  operation  of  law,  or  an  eviction  or  a  partial  eviction.  The 
first  question  therefore  will  be,  whether  there  was  any  evidence  of  a  surrender  that 
could  have  been  left  to  a  jury.  The  mere  delivery  of  the  key  does  not  amount  to  a 
surrender.  In  Cunnan  v.  Hartley,  9  C.  B.  [503]  634,  A.  was  tenant  to  B.  of  rooms  for 
a  term  of  years :  upon  the  bankruptcy  of  B.,  A.  sent  the  key  of  the  rooms  to  the  ottice 
of  the  official  assignee,  where  it  was  left  with  a  clerk,  who  was  told  that  it  was  the  key 
of  the  rooms  which  A.  had  occupied  :  A.  immediately  quitted  possession,  and  no  further 
communication  took  place  :  it  was  held  that  this  did  not  amount  to  a  surrender  by 
act  or  operation  of  law.  Maule,  J.,  there  says :  "  In  DoJd  v.  Acklom,  6  M.  &  G.  672, 
7  Scott,  N.  R.  4:1.5,  the  defendant  had  complained  of  the  rent,  Ac,  lieing  in  arrear. 
An  interview  taking  place,  the  tenant  gave  back  the  key,  and  the  landlord  accepted 
it.  The  jury  having  found  that  this  amounted  to  a  surrender  and  acceptance,  the 
court  refused" to  distui'b  the  verdict.  In  that  case,  the  jury  had  before  them  the  fact 
that  the  plaintift"  had  accepted  the  key.  Here,  there  is  nothing  but  the  fact  of  the 
key  being  brought  to  a  clerk  of  the  official  assignee.  It  is  contended  that  he  was 
bound  to  receive  anything  brought  to  the  ottice  for  his  master.  That  may  be  so  :  but 
it  does  not  follow  that  this  was  an  acceptance  by  the  master.  But  it  is  said  that  the 
conduct  of  the  official  assignee  in  not  returning  the  key,  amounted  to  an  acceptance 
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of  it.  I  do  not  think  that  the  official  assignee  was  bound  to  seek  out  the  tenant  for 
the  purpose  of  rendering  back  the  kc\'.  In  Dmld  v.  Addom,  it  was  hekl  that  Dotkl 
had  authority  to  act  for  lioth.  That  sufficiently  distinguishes  that  case  from  the 
present :  and,  if  the  jury  hafl  found  a  verdict  establishing  a  surrender  and  acceptance, 
sueh  verdict  would  have  lieen  found  upon  mere  negations,  and  not  upon  evidence  of 
anything  done  by  the  parties."  That  is  precisely  applicable  here.  [Byles,  J.  Some- 
thing more  was  done  here  than  was  done  in  that  case  ;  for,  the  landlord  enters  upon 
the  premises  and  pulU  the  whole  down,  preparatory  to  re-building  [504]  them.]  Not 
until  after  quarter-day.  The  next  question  is,  whether  the  conduct  of  the  landlord 
amounted  to  an  eviction.  The  agreement  provided  that  the  landlord  should  enter 
for  the  piu'pose  of  making  good  and  supporting  the  floor  of  the  warehouse.  The 
commissioners  of  sewers,  who  were  put  in  motion  by  the  defendant  or  one  of  his 
tuidertenants  having  given  the  usual  notices  under  the  Metropolitan  Building  Act, 
18  &  19  Vict.  c.  122,  s.  72,  an  order  to  repair  was  made  upon  the  plaintiff',  as  owner 
of  the  premises,  under  s.  73,  and  the  plaintiff'  proceeded  accordingly  to  do  the  necessary 
repairs.  [Willes,  J.  The  plaintiff",  by  omitting  to  pei'form  his  eontiact,  rendered 
those  proceedings  necessary.]  The  plaintiff's  neglect  might  have  been  good  ground 
for  a  cross-action  ;  but  it  did  not  absolve  the  defendant  from  his  liability  to  pay  I'ent 
in  respect  of  his  occupation  of  the  premises:  Smilh  v.  Ehlriifi/e,  15  C.  B.  2.36.  To 
constitute  an  eviction  so  as  to  operate  a  suspension  of  the  rent,  the  entry  of  the 
landlord  must  be  tortious:  Gilbert  on  Rents,  178.  Here,  what  was  done  by  the 
plaintiff  was  done,  not  tortiously,  but  in  obedience  to  a  lawfully  constituted  authority. 
The  law  as  to  eviction  is  very  fully  gone  into  in  the  case  of  Upton,  v.  Tomiend,  17  C  B. 
30.  [Byles,  J.  I  thought  the  distinction  was  between  an  eviction  from  a  part  of  the 
term  and  an  eviction  from  a  part  of  the  premises.]  In  Lvckey  v.  Frant:kee,  1  ¥,.  D.  Smith 
(American),  47,  it  is  laid  down  that  the  act  of  the  owner  in  consenting  to  the  I'omoval 
of  a  wall  standing  upon  his  land,  and  being  essential  to  the  use  of  a  part  of  the  demi-sed 
premises,  does  not,  as  between  the  lessee  and  the  sub-tenant,  operate  as  an  eviction. 
[Willes,  .J.  The  law  of  landlord  and  tenant  in  New  York  is  very  lax.]  A  mere 
trespa.ss  by  the  lessor  does  not  operate  a  suspension  of  the  rent :  Hunf  v.  Oajie,  Cowp. 
242  ;  Eoper  v.  Lloyd,  Sir  T.  -Tones,  148.  Nor  will  an  ouster  [505]  under  an  order,  as 
here,  from  the  municipal  authorit}' :   J^ochell  v.  Bancaslell,  F.  Moore,  891. 

Prentice,  contra  (it).  The  liability  of  a  tenant  to  pay  rent  notwithstanding  the 
premises  are  out  of  i-epair,  is  not  disputed.  But  here  the  agi'cement  for  the  tenancy 
was  conditional  on  certain  things  being  done  by  the  landlord  :  it  was  voidable  at  the 
election  of  the  tenant,  such  election  to  be  exercised  within  a  rea.sonable  time  after 
breach.  The  landlord  was  to  "  make  good  and  support  the  floor  of  the  warehouse,  &c., 
within  twenty  eight  days  of  the  date  of  the  agreement ;  if  not  done,  the  agreement  to 
1)0  v(jid."  The  first  time  the  tenant  had  notice  that  the  landlord  had  not  performed 
his  agreement  was,  early  in  .April,  1859;  and  within  a  I'easonable  time, — regard  being 
had  to  the  nature  of  his  business, — he  exercised  his  ciption,  and  elected  to  treat  the 
agreement  as  void,  sending  the  key  to  the  landlord,  who  accepted  it,  ami  entered. 
Smith  V.  Eldriilf/c  is  an  authority  in  favor  of  the  defendant :  it  slu!ws  that  the  tenant 
was  not  li.able  under  the  original  agreement.  Upon  the  point  of  surrender  or  eviction, 
Upt(m  V.  Towneml  is  also  a  strong  authoiity  for  [506]  the  defendant.  There,  A.  demised, 
under  separate  leases,  two  separate  tenements  to  B.,  with  a  covenant  on  the  p.irt  of  A. 
to  insure  the  premises,  and  to  re-build  in  the  event  of  their  destruction  by  fire.  B. 
demised  one  of  the  tenements  to  C,  and  the  other  to  1).  ;  and  during  their  respective 
tenancies  the  whole  premises  were  destroyed  by  fire.     The  premises  were  afterwards 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : 
"That  he  was  not  liable  for  the  r(!nt  sought  to  be  recoveied, — that  the  facts  shew 
a  sui'rcndcr  in  fact  or  by  o])cration  of  law  before  the  rent  became  ])ayablo,  -that  there 
was  a  total  or  jiartial  eviction  before  the  rent  became  payalile, — that  the  ])reniisea  were 
uninhai)ilable  liy  the  act  or  rlefault  of  the  |)laintiir  or  otherwise,  ami  there  was  no 
beneficial  occupation  duiing  the  whole,  or  at  all  events  during  a  p.irt  of  the  time  in 
respect  of  which  rent  is  sought  to  lie  recovered, — thai  the  defendant  was  entitled  to 
determine  the  tenancy,  and  did  determiiu!  the  .nanui  before  the  rent  l)ecani(!  pay.ible, — 
and  that  the  plaintill'  was  not  entitled  to  recover  the  whole  of  the  rent,  but  could  only 
recover  on  a  i|ii;uituMi  moi'uit." 


1264  FURKIVALL   r.  GROVE  »  C.  B.  (N  S.)  507. 

re-lniilt  by  A.  pursuant  to  a  new  plan  submitted  to  B.,  and  approved  of  and  signed  by 
him.  B.,  before  the  re-building,  agreed  to  surrender  the  premises,  and  take  a  new 
lease  of  them  in  their  altered  state,  which  he  afterwards  did.  The  new  buildings 
varied  from  the  old  ones,  inasmuch  as  the  area  of  C.'s  premises  was  thereby  decreased, 
and  that  of  D.'s  increased.  It  was  held,  that  B.  was  not  entitled  to  recover  against 
.C.  and  D.,  as  for  use  and  occupation,  the  rent  accruing  after  the  period  at  which  the 
re-building  had  arrived  at  such  a  stage  as  permanently  to  alter  the  character  of  the 
respective  premises, — the  alterations  in  the  subject-matter  of  the  demises  amounting 
to  an  eviction,  to  which  he  was  a  party.  AVilliams,  J  ,  in  giving  judgment,  there  says  : 
"  There  clearly  are  some  acts  of  interfeience  by  the  landlord  with  the  tenant's  enjoyment 
of  the  premises  which  do  not  amount  to  an  eviction,  but  which  may  be  either  mere  acts 
of  trespass  or  eviction  according  to  the  intention  with  which  they  are  done.  If  those 
acts  amount  to  a  clear  indication  of  intention  on  the  landlord's  part  that  the  tenant 
shall  no  longer  continue  to  hold  the  premises,  they  would  constitute  an  eviction." 
[Williams,  J.  The  acts  done  there  necessarily  operated  a  permanent  exclusion  of  the 
tenant  from  a  portion  of  the  premises.]  'What  was  intended  here"?  On  the  23rd  of 
June,  the  plaintiff  takes  the  key,  and  keeps  it ;  and  he  shortly  afterwards  enters  and 
pulls  down  the  premises.  There  was  clearly  either  a  surrender  or  an  eviction  on  that 
day.  In  [507]  Irrimman  v.  Lege/,  8  B.  &  C.  324,  2  M.  &  R.  48S,  A.  demised  to  B.  the 
first  and  second  floors  of  a  house  for  a  year,  at  a  rent  payable  quarterly.  During  a 
current  quarter,  some  dispute  arising  between  the  parties,  B.  told  \.  that  she  would 
quit  immediately.  The  latter  answeied,  she  might  go  when  she  pleased.  B.  quitted, 
and  A.  accepted  possession  of  the  apartments.  It  was  held  that  A.  could  neither 
recover  the  rent,  which,  by  virtue  of  the  original  contract,  would  have  become  due  at 
the  expiration  of  the  current  quarter,  nor  rent  pro  rata  for  the  actual  occupation  of 
the  premises  for  any  period  short  of  the  quarter.  "'Where,"  said  Bayley,  J.,  "there 
is  an  express  contract  between  the  parties,  nothing  can  be  implied.  The  plaintifi', 
therefore,  having  destro3'ed  his  right  to  recover  the  rent  according  to  the  contract,  has 
destroj-ed  it  altogether.  \\'here  a  party  by  agreement  engaged  to  pay  freight  on 
arrival  at  a  specified  port,  and  the  ship  never  arrived  at  that  port,  but  landed  her 
cargo  at  an  intermediate  port,  and  it  was  accepted  Ijy  the  freighter, — it  was  held  that 
the  plaintitr  was  not  entitled  to  recover  a  proportionable  part  of  the  freight  for  such 
part  of  the  voyage  as  the  ship  performed ;  Ijecause,  where  there  is  not  an  express 
contract,  the  law  will  not  imply  one  :  Cook  v.  Jenniiujs,  7  T.  K.  381.  So,  in  this  case, 
the  parties  having  entered  into  an  express  contract  by  which  the  rent  was  to  be  paid 
quarterly,  I  think  the  law  will  not  imply  a  contract  to  pay  rent  for  any  period  less 
than  a  quarter."  [Byles,  J.  Grimman  v.  Lctjg  and  Dodd  v.  Acklom,  though  they  have 
been  very  much  reflected  on,  are  still  decisions  I  was  counsel  in  the  latter  case :  and 
I  must  confess  I  was  not  satisfied  with  the  conclusion  the  court  came  to.]  In  Edwards 
V.  Iltthcrington,  7  I).  &  K.  117,  R.  &  M.  268,  the  lessee  of  a  house  underlet  the  same 
at  Lady  Day  to  A.,  as  tenant  from  year  to  year,  and,  before  the  end  of  [508]  the 
half-year,  put  workmen  into  the  house,  with  A.'s  consent,  for  the  purpose  of  repairing 
a  party-wall,  but  the  inconvenience  occasioned  thereby  was  so  great  that  A.'s  lodgers 
quitted  the  house,  and  he  was  obliged  to  take  lodgings  for  his  own  family  elsewhere, 
and,  after  paying  the  rent  up  to  Midsummer  Day,  he  remained  in  possession  carrying 
on  his  trade  till  the  5th  of  July,  and  then  quitted  without  notice  to  his  landlord  :  and 
it  was  held  that  the  latter  could  not  maintain  an  action  for  use  and  occupation  for  the 
second  half-year  which  had  thus  commenced,  the  jury  finding  that  there  had  l)een  no 
beneficial  occupation. 

Thompson,  in  reply.  Edioards  v.  Tletheringlan  must  be  considered  to  have  been 
overi'uled  by  Hart  v.  ITiiuhor,  1 2  M.  &  W.  68.  The  defendant  hy  himself  and  his 
undertenants  had  the  use  and  occupation  of  the  premises  whilst  the  two  quarters 
ending  respectively  at  Christmas,  1858,  and  Lady  Day,  1859,  were  accruing;  and 
these  were  paid  without  objection  :  and  he  continued  to  occupy  until  the  day  before 
the  third  quarter  expired.  If  lie  had  any  right  to  elect  to  avoid  the  agreement,  he 
should  ha\'e  exercised  his  option  more  promptly.  What  took  place  on  that  day 
clearly  did  not  amount  to  a  surrender  bj'  act  and  operation  of  law,  which  is  thus 
described  in  the  language  of  pleading, — "that  is  to  say,  by  the  defendant's  then 
quitting  the  said  messuage,  &c.,  and  e\'ery  part  thereof,  with  the  licence  and  consent 
of  the  plaintiff,  and  relinquishing  the  possession  and  enjoyment  thereof  to  the  plaintiff, 
with  the  intention  of  putting  an  end  to  the  same  tenancy,  and  hy  the  plaintiff's  then 
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accepting  such  possession  and  enjoyment  thereof,  with  the  intention  of  putting  an  end 
to  the  same  tenancy." — See  Morrison  v.  Chadicick,  7  C.  B.  26G. 

Erlk,  C.  J.  The  peculiar  facts  of  this  case  appear  to  [509]  me  to  entitle  the 
defendant  to  judgment.  On  the  4th  of  Novemlicr,  lf!5S,  he  being  then  in  the  occupa- 
tion of  the  premises,  the  defendant  entered  into  an  agreement  with  the  plaintiff'  to 
become  tenant  for  the  tei'iu  of  four  years  at  a  yearl\^  rent  payable  quartei'l\',  at  the 
usual  times.  ( )ne  of  the  terms  of  that  agreement  was,  that  the  landlord  should,  amongst 
other  things,  make  good  and  support  the  floor  of  the  warehouse  within  twenty-eight 
days.  Within  the  stipulated  period  the  plaintifl"  entered  with  workmen,  and  shortly 
aftcrwai'ds  left  the  premises,  saying  that  he  had  made  all  secure.  The  defendant 
remained  in,  paying  rent  at  Christmas,  1858,  and  Lady  Day,  1859.  During  the 
currency  of  the  third  quai-cer,  the  defendant's  undertenants  complained  that  the  floor 
was  falling,  and  certain  proceedings  took  place  with  respect  to  it  under  the  Metropolitan 
Buildings  Act.  At  the  latter  end  of  April,  the  plaintiff  informed  the  defendant  that 
he  was  about  to  pull  the  premises  down,  and  offered  to  assist  him  in  removing  his 
presses  and  ])lant.  The  defendant,  however,  did  not  go  out  till  the  '2'ird  of  June. 
He  required  time  to  get  other  premises.  As  soon  as  he  had  done  so,  he  .sent  the  key 
to  his  landlord,  who  kept  it,  and  a  few  days  afteiwards  entered  and  pulled  down  the 
premises.  The  inference  I  draw  from  these  facts  is,  that  the  tenant  was  acting  in  the 
e.vercise  of  his  right  under  the  agreement  to  avoid  the  tenancy  for  the  landlord's  default 
in  the  performance  of  the  condition  on  which  it  was  made  to  depend.  It  seems  to  me 
that  the  tenancy  was  a  failure,  that  the  tenant  went  out  with  the  consent  of  the  land- 
lord, and  that  there  is  an  end  to  the  claim  of  the  latter  for  rent.  I  also  incline  to  think 
that  the  landlord's  coming  in  May,  and  pulling  down  the  floor  of  the  warehou.se,  &c., 
might  well  be  considered  in  the  nature  of  an  eviction,  if  the  premises  were  thereby 
rendered  umnhabitable.  Upon  these  [510]  several  gi'ounds,  I  am  of  opinion  that  the 
defendant  is  entitled  to  judgment. 

WiM.iAMS,  J.  Upon  the  whole,  I  concur  in  thinking  that  our  judgment  should 
be  for  the  defendant  in  this  case  :  but  I  cannot  say  that  I  adopt  all  the  views  of  my 
Loid.  It  seems  to  me  that  the  defendant  entering  under  the  agreement  of  the  4tli  of 
November,  cont<iiiniig  a  condition  that  it  should  be  void  if  the  landlord  did  not  within 
twenty-eight  days  make  good  and  support  the  floor  of  the  warehouse,  entered  as  tenant 
at  will  in  the  strict  sense  of  the  word,  and  that  he  so  continued  until  he  paid  rent. 
At  that  time, — though  it  had  not  then  been  ascertained  whether  the  landlord  had 
performed  the  condition  or  not, — upon  the  facts  I  think  it  must  be  taken  that  it  had 
not  been  perfoimed.  But  the  tenant  chose  to  pay  rent,  and  thereby  turned  himself 
into  a  tcTiant  from  year  to  year.  That  being  so,  the  question  arises  whether  that 
tenancy  was  got  i-id  of  before  the  L'4th  of  June.  I  do  not  think  the  facts  sUited  shew 
a  surrender.  The  acts  relied  on  foi'  that  pui'pose  were,  the  jjlaintiff's  acceptance  of  the 
key,  and  his  suliso(|uent  re-taking  possession  of  the  premises  for  the  purpose  of  pulling 
down  and  re-building  them.  All  that  appears  about  the  key  is,  that  the  plaintilV 
received  it.  And,  as  to  the  rc-taking  possession,  that  did  not  h.ipjx'u  until  after  the 
rent  became  due.  It  seems  to  me  that  there  is  no  evidence  here  from  which  we  can 
infer  such  an  agreement  as  in  Gori'  v.  H'rir/lif,  8  Ad.  it  E.  118,  .'3  N.  &  P.  24.'i,  where, 
in  debt,  it  was  held  to  be  a  good  plea  that  the  landlord  agreed  to  excuse  payment  of 
rent,  in  consideration  of  the  defendant  giving  up  possession,  and  that  pos.session  was 
actually  given  up  and  accepted  accordingly.  The  plea  there  did  not  set  up  a  surrender 
as  a  defence,  but  merely  an  executed  contract.  There  is  no  evidence  of  [511]  an 
executefl  contiact  hei-e.  This  gives  liso  to  the  ijucstion  whether  the  rent  was  not  at 
all  events  sus]icnded  by  the  eviction.  With  some  hesitation,  I  have  come  to  the 
eonelusion  that  it  was.  As  to  this,  the  facts  ap])i'ai- to  be  these:  — In  the  early  part 
of  .April,  coniplaint  was  made  by  tiie  undertenants  that  the  floor  of  the  warehouse 
had  broken  through,  which  led  to  a  notice  from  tiic  commissioners  of  sewers  to  take 
down  or  repair  it.  Aljout  the  middle  or  latter  end  of  May,  in  consc(|ncncc  of  an  order 
of  the  commissioners,  the  landloiil  took  down  and  "  removed  the  ground-tloor  storey, 
and  the  joists  and  other  timliers  connected  theiewith,  consisting  of  the  warehouse 
floor  and  the  joists  of  the  same,  and  the  pai-tition  of  the  stairea.se."  The  defendant's 
undertenants  were  in  consequence  obliged  to  remove,  and  his  bu.siness  w.'us  int<MTiipted. 
And  after  the  24th  of  Jinie,  the  plaintilV  pulled  the  house  down  for  the  purpose  of 
re-building  it.  It  seems  to  mo  that  as  early  as  May  the  plaintilV  flid  acts  which  may 
be  regarded  as  acts  amounting  in  law  to  an  eviction,  because  the  elVeet  of  them  was 
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to  interfere  with  the  defend.ant's  enjoyment  of  part  of  the  premises.  It  seems  to  me, 
though  I  have  come  to  that  concUision  not  without  considerable  hesitation,  that  these 
acts  were  sufficient  to  constitute  a  paitial  eviction,  and  therefoi'e  operated  a  suspension 
of  the  rent.  What  took  place  after  the  24th  of  June  cannot  I  think  be  prayed  in  aid 
to  constitute  the  delivery  and  receipt  of  the  key  on  the  23rd  a  surrender  by  operation 
of  law. 

WiLLES,  J.  I  also  am  of  opiuion  that  there  should  be  judgment  for  the  defendant. 
It  appears  from  the  statement  of  the  case  that  the  pai'ties  intended  to  put  an  end  to 
the  tenancy  from  year  to  year  which  was  created  by  the  defendant's  entering  under 
the  agreement  of  the  4th  of  November,  1858,  and  paying  rent.  [512]  The  key  was 
given  up  to  the  landloi'd  on  the  2.3rd  of  June,  1859,  and  the  tenant  left,  for  the  purpose 
(afterwards  carried  into  eft'ect)  of  the  landlord's  taking  possession  and  pulling  down 
and  re-building  the  premises.  No  doubt,  from  drhnman  v.  Legg,  there  has  been  a 
series  of  cases  in  which  it  has  been  held,  that,  where  the  landlord  has,  with  the  consent 
of  the  tenant,  entered  and  pulled  down  the  house, — the  intention  on  both  sides 
evidently  being  that  the  tenancy  should  no  longer  subsist, — that  enures  as  a  surrender 
by  operation  of  law.  But  here  the  surrender  did  not  take  place  till  after  the  rent 
was  (iue.  The  case  of  I>od<l.  v.  Acklom,  when  closely  looked  at,  will  be  found  not  at 
all  to  have  departed  from  the  principles  laid  down  in  MoUdt  v.  Brai/ne,  2  Campb.  103, 
Johnsfane  v.  HuMestone,  4  B.  (V:  C.  922,  7  D.  k  R.  41 1,  and  Doc  J.  Huddkston  v.  JohnMon, 
M'Clel.  &  Y.  141.  But,  upon  the  facts  here  stated,  there  clearly  was  an  agreement 
between  the  parties  that  the  tenant,  giving  up  possession  on  the  23rd  of  June,  should 
not  be  liable  for  the  rent  accruing  on  the  following  day.  The  circumstances  which 
lead  my  mind  to  this  conclusion  are  these  : — The  landlord  by  the  terms  of  the  agree- 
ment was  liable  to  repair  the  warehouse  floor.  Ho  failed  to  do  so  ;  and  in  consequence 
it  became  dangerous,  and  it  is  hardly  an  exaggeration  to  .say  useless.  Under  pressure 
from  the  proper  authorities  under  the  Metropolitan  Buildings  Act,  the  landlord  formed 
an  intention  to  pull  down  and  re-build  the  whole  structure,  and  that  the  tenant  should 
leave  for  that  purpose  :  and  he  intimated  that  intention  to  the  tenant,  and  offered  to 
assist  him  in  the  removal  of  his  plant.  It  is  clear  that  the  landlord  wished  to  get  the 
tenant  out :  but  the  latter  did  not  assent  to  it  at  that  time.  Then  came  the  ordei'  of 
the  commissioners  of  sewers,  under  which  the  defective  floor  was  to  be  taken  down 
or  repaired.  The  next  [513]  step  is,  that  the  landlord  goes  in  and  removes  the  ground- 
floor  storey,  in  consequence  of  which  it  becomes  necessary  for  the  defendant  and  his 
undertenants  to  remove  from  the  premises.  The  whole  of  May  and  a  great  part  of 
June  pa.ssed,  and  yet  the  landlord  took  no  steps  to  repair  the  floor.  The  fair  inference 
from  that  is,  that  he  intended  to  take  down  the  whole  house.  In  this  state  of  things, 
comes  the  defendant's  letter  of  the  22nd  of  June,  which  was  sent  to  the  landlord  on 
the  23rd  accompanied  by  the  key.  In  that  letter  the  defendant  says, — "  I  forwaid 
you  the  key  of  the  premises  in  Harp  Lane,  which  you  have  forced  me  out  of  by  your 
wilful  and  unnecessaiy  destruction  of  the  warehouse  floor,  &c.,  and  then  abandoning 
the  place,  evidently  with  the  object  of  ejecting  the  whole  of  the  tenants."  The  land- 
lonl  receives  the  key,  reads  the  lettei',  and  says  nothing  :  and  within  a  few  days  enters 
and  pulls  down  the  whole  of  the  premises.  This  brings  home  a  conviction  to  my 
mind  that  the  tenant  intended  to  propose  and  the  landlord  to  assent  to  the  determina- 
tion of  the  tenancy,  and  that  no  rent  should  be  subsequently  accruing. 

Byles,  J.  I  also  am  of  opinion  that  our  judgment  should  be  for  the  defendant 
upon  two  grounds.  In  the  first  place,  I  think  the  condition  contained  in  the  agree- 
ment of  the  4th  of  November,  1868,  and  what  was  done  under  it,  enables  the  tenant 
to  support  his  defence.  The  condition  is  as  follows: — "The  condition  of  this  agree- 
ment being  binding  on  the  said  W.  B.  Grove  is,  that  the  said  F.  Furnivall  shall  make 
good  and  support  the  floor  of  the  warehouse  of  the  said  premises,  &c.,  within  twenty- 
eight  days  of  the  date  of  this  agreement :  if  not  done,  this  agreement  to  be  void."  It 
is  to  be  observed  that  the  words  are  not,  •'  If  not  then  done,  this  agi'eement  to  be 
void."  The  landlord,  if  he  [514]  does  it  within  the  twenty-eight  days,  is  safe :  if  he 
does  not,  the  tenant  may  within  a  reasonable  time  avoid  the  agreement.  It  appears 
that  some  shew  of  doing  the  repairs  was  made  within  the  time  mentioned  :  but  it 
ultimately  turned  out  that  the  condition  was  not  performed,  and  the  tenant  returned 
the  key  and  relinquished  his  possession  of  the  premises.  I  am  clearly  of  opinion  that 
the  landlord's  acceptance  of  the  key,  with  full  knowledge  of  all  the  circumstances, 
amounted  to  an  admission  that  the  option  of  the  tenant  to  avoid  the  agreement  had 
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been  properly  exercised.     P\irthermore,  upon  the  ground  pat  by  my  Brother  Willes, 
I  think  the  conduct  of  the  parties  was  strong  to  sliew  a  mutual  intention  and  assent 
to  the  determination  of  the  tenancy.     It  is  uiniecessary  to  give  any  opinion  as  to 
whether  tiie  facts  stated  shew  an  eviction  or  a  surrender  l)y  operation  of  law. 
Judgment  for  the  defendant. 


[515]    Thk  Ll.andaff  and  Canton  District  Market  Company,  Jpp. ;  Thomas 
Henry  Lyndon,  Resp.    June  8th,  1860. 

[S.  C.  30  L.  J.  M.  V.  105  ;  2  L.  T.  771  ;  6  Jnr.  N.  S.  1.U4  ;  8  W.  R.  693.] 

The  "2.5th  section  of  the  Lland.ifi'and  Canton  District  Markets  Act,  21  &  22  Vict.  c.  ev., 
enacts  that  eveiy  person  who  "  shall  sell  or  expose  for  sale,  at  any  place  within  the 
limits  of  the  act  (other  than  in  his  own  dwelling-house,  or  in  any  shop  attached  to  and 
being  part  of  any  dwelling-house),  any  article  in  I'espect  of  which  tolls  are  by  this 
act  authorized  to  be  taken,"  shall  forfeit  and  pay  any  sum  not  exceeding  40s.  By  a 
schedule  to  the  act  a  toll  was  imposed  on  horses: — Held,  that  a  horse  was  an 
"article"  within  the  above  section  : — Held  also,  that  a  sale  by  auction  of  horses  by 
A.,  a  licensed  auctioneer,  in  a  yard  attached  to  the  dwelling-house  of  B.,  within  the 
district,  was  an  offence  against  the  act. 

The  following  case  was  stated,  pursuant  to  20  &  21  Vict.  c.  43,  for  the  opinion  of 
this  court,  by  two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  borough  of 
Cardiff,  in  the  county  of  Glamorgan  : — 

"At  a  petty  sessions  for  the  said  borough,  heid  on  the  13th  of  February,  1860, 
the  respondent  appeared  before  us,  in  pursuance  of  a  summons  charging  him  witli 
having  on  the  4th  of  Feliruaiy  then  instant,  unlawfully  exposed  horses  for  sale  at  the 
town  of  Carditl',  within  the  limits  of  the  Llandaii' and  Canton  District  Markets  Act, 
1858,  21  &  22  Vict.  c.  cv. 

"  By  the  4th  section  of  the  act,  the  parishes  of  St.  John  the  Baptist,  and  St.  Mary, 
comprising  the  borough  and  town  of  Cardiff",  are  included  within  the  limits  thereof. 

"  Section  25  enacts  that  '  every  person  who  shall  sell  or  expose  for  .sale  at  any 
place  within  the  limits  of  this  act  (other  tlian  in  any  existing  market-place  or  the 
market  house  and  m.irket-placcs  to  be  established  under  this  act,  or  in  his  own  dwelling- 
house,  or  in  any  shop  attached  to  and  being  part  of  any  dwelling-house)  any  article 
in  respect  of  which  tolls  are  by  this  act  authorized  to  be  taken,  other  than  eggs,  butter, 
and  fruit,  shall  forfeit  and  pay  to  the  company  any  sum  not  exceeding  4()s.'  (a). 

[516]  "  By  section  20,  the  company  are  required,  within  eighteen  calendar  months 
from  the  passing  of  the  act,  to  construct  and  open  for  public  use  the  cattle-inarket, 
by  the  act  authorized  to  be  made  :  and,  from  and  after  the  opening  of  such  market, 
no  other  market  or  fair  for  the  sale  of  live  cattle  shall  be  held. 

"The  .Markets  and  Fairs  Clauses  Act,  1.S47  (10  &  11  Vict.  c.  14),  incorporated 
with  the  said  Llandaff  and  Canton  District  Markets  Acts,  by  s.  13  enacts,  that  'after 
the  maikcl-place  is  opened  for  public  use,  every  person  other  than  a  licensed  hawker 
who  shall  sell  or  expose  for  sale  in  any  place  within  the  prescribed  limits,  except  in 
his  own  dwelling-house  or  shop,  any  articles  in  respect  of  wh'ch  tolls  are  by  the 
special  act  authorized  to  be  taken  in  the  market,  shall  for  every  such  ollence  be  liable 
to  a  penalty  not  exceeding  40s.' 

"  At  the  hearing,  the  opening  of  the  markets  constructed  under  the  act  was 
admitted. 

(a)  "Provided  always,  that  nothing  heroin  contained  shall  restrain  or  prohibit 
any  person  from  carrying  or  exposing  for  sale,  or  from  selling  from  door  to  door, 
within  the  limits  of  this  act  any  such  articles  as  aforesaid,  i)rovidcd  such  person  or 
persons  sh.ill  have  first  paid  for  such  articles  the  regular  market-tolls  or  duties 
authorized  to  be  taken  by  the  schedule  A.  to  this  act,  or  in  the  said  recited  act ;  and 
provided  such  articles  shall  iirst  have  been  brought  into  the  market  by  this  act 
authorized,  or  the  market  established  or  to  be  eslablished  under  the  said  lecited  act 
(5  it  G  W.  4,  c.  li.),  for  iii.speetion  there  :  Provided  always,  that  the  vendors  of  all 
articles  liable  to  market-tolls  under  this  act  shall  have,  if  they  require  it,  suflicicnt 
accommodation  or  space  to  expose  them  for  sale  in  the  said  market." 
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"  A  local  newspaper  was  put  in  by  complainant  (the  appellant),  which  contained 
the  following  advertisement : — 

"  '  Mr.  Lyndon's  announcements.     Horses  for  sale. 

" '  Mr.  Lyndon  begs  to  announce  that  he  will  sell  by  auction  on  Saturday,  the  4th 
of  February,  at  Holland's  horse-repository,  Working  Street,  a  nximber  of  excellent 
horses,  comprising  several  powerful  draught^horses,  useful  and  handsome  hacks,  and 
others.  Five  or  six  hauliers'  carts,  dog-carts,  and  gigs.  Several  sets  of  cart  and  other 
harness,  saddles,  bridle-s,  &c. 

[517]  "  '  The  auctioneer  begs  to  call  the  attention  of  intending  purchasers  to  this 
sale,  as  a  large  proportion  of  the  horses  and  other  things  can  be  highly  recommended. 
Sale  to  commence  at  2  o'clock. 

"  '  Auctioneer's  office.  Institute  Chambers,  Cardiff. 

"Manuary  27th,  I860.' 

"  A  witness  was  called  by  the  appellant,  who  deposed  that  he  went  on  the  4th  of 
February  instant  to  Holland's  repository  in  Working  Street,  Cardifl',  and  saw  some 
horses  put  up  for  sale  by  public  auction  by  the  defendant  Lyndon  :  and,  on  cross- 
examination,  he  stated  that  the  place  where  the  horses  were  sold  is  a  private  place 
entered  by  an  archway  which  leads  to  a  yard  at  the  side  of  Mr.  Holland's  house. 

"  A  witness  was  called  on  behalf  of  Lyndon,  who  depo-sed  that  he  knew  Holland's 
repository,  that  it  is  private  property,  and  leads  no  where,  and  is  all  in  Holland's 
hands,  and  within  his  gates. 

"  1  he  defendant's  licence  as  an  auctioneer  (a  copy  of  which  was  annexed  to  the 
case)  was  put  in. 

"  On  this  state  of  facts,  it  was  urged  by  the  appellant,  that  the  place  where  the 
horses  were  sold  was  not  within  the  exception  of  s.  25  ;  and  that,  at  all  events,  a  sale 
of  horses  by  auction,  publicly  advertized  in  newspapers,  and  held  in  a  yard  to  which 
the  public  were  admitted  without  restriction,  was  not  exempt  from  the  operation  of 
the  act. 

"  For  the  defendant  it  was  urged  that  he,  being  an  auctioneer,  was  protected,  and 
the  licence  and  the  8  &  9  Vict.  c.  15  were  relied  on  in  support  of  this  view  ;  and  that 
the  place  of  sale  was  a  private  place,  and  within,  the  exceptions  of  the  company's 
act,  s.  25. 

"  We  were  of  opinion  that  the  place  where  the  auction  took  place  being  a  private 
yard,  forming  part  of  the  dwelling-house  and  premises  of  Holland,  came  within  the 
exception  of  the  13th  section  of  the  Markets  and  [518]  Fairs  Clauses  Act,  1847,  and 
the  25th  section  of  the  Llandaff  and  Canton  District  Markets  Act ;  and  we  thereupon 
dismissed  the  information. 

"  The  appellant,  being  dissatisHed  with  our  determination  as  being  erroneous  in  point 
of  law,  applied  to  us  in  writing,  within  three  days  after  such  determination,  to  state 
and  sign  a  case  for  the  opinion  of  the  Court  of  Common  Pleas ;  in  compliance  with 
which  application  we  hereby  state  this  case,  and  pray  the  opinion  of  the  court  thereon." 

Giffiird,  for  the  appellants  (a).  The  25th  section  of  the  local  act,  21  &  22  Vict. 
c.  ev.,  intended  to  create  a  monopoly  within  the  district  comprised  therein  of  the  sale  of 
live  stock  ;  the  onl}'  exceptions  being  of  persons  hawking  as  therein  mentioned,  or 
selling  in  their  own  dwelling-houses  or  in  any  shop  attached  thereto.  Here,  Lyndon 
was  not  selling  in  his  own  dwelling-house  or  in  anj'  shop  attached  thereto ;  and  the 
circumstance  of  his  being  a  licensed  horse-dealer  makes  no  difference  :  that  is  a  mere 
matter  of  revenue.  The  horses, — some  of  them  at  least, — were  not  even  the  property 
of  Holland,  on  whose  premises  the  sale  took  place.  In  a  case  of  Moslty  v.  Chaihcick, 
cited  in  Mosley  v.  jralker,  7  B.  &  C.  47,  9  D.  &  R.  863,  a  case  from  the  Year  Book 
11  H.  6,  pi.  1 3,  is  cited  from  Bro.  [519]  Abi-.  Prescription,  pi.  98.     That  was  an 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants,  were  as  follows  : — 

"  That  the  facts  stated  disclose  a  selling  and  exposing  for  .sale  contrary  to  the 
provisions  of  the  25th  section  of  the  Llandaff  and  Canton  District  Markets  Act,  1858, 
21  efc  22  Vict.  e.  cv.  : 

"  That  the  sale  by  the  respondent  under  the  circumstances  stated  was  a  market 
for  the  sale  of  live  cattle,  within  the  meaning  of  the  26th  section  of  the  above-men- 
tioned statute  : 

"  And  that  the  facts  stated  shew  an  offence  against  the  1 3th  section  of  the  1 0  &  11 
Vict.  c.  14." 
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action  of  tre.spass  b}'  the  Prior  of  Dunstable,  alleging  that  whereas  he  and  his  pre- 
decessors time  out  of  mind  held  the  market  in  Dunstable  such  a  day,  and  had  the 
correction  of  the  market,  and  the  butchers  who  sell  victuals  should  sell  in  the  High 
Street  upon  the  stalls  in  the  market  by  him  assigned  for  them,  for  which  the  plaintirt" 
had  Id.  a  day  for  every  stall,  and  that  the  defendant  sold  in  his  house,  by  which  the 
plaintirt'  lost  the  advantage  of  his  stallage  and  the  correction  and  so  forth  of  the 
market :  and  this  was  admitted  to  be  a  good  prescription.  The  defendant  prescribed 
that  he  and  all  householders  used  to  sell  in  their  houses  :  and  the  court  was  of  opinion 
that  the  allegation  by  the  defendant  was  a  bad  prescription.  [Erie,  C.  J.  The  court 
meant  to  say  that  the  defendant  should  have  denied  the  prescription  set  up  by  the 
prior, — averring  it  to  have  been,  not  a  general  right,  as  claimed,  but  a  right  subject 
to  that  set  up  by  the  defendant.]  It  is  not  so  treated  in  the  judgment  in  Mode//  v. 
H'alker.  But  for  the  saving  in  s.  25,  even  private  traders  would  be  precluded  from 
carrying  on  their  trade  on  market-days,  in  any  articles  liable  to  market-tolls,  other 
than  in  the  market-place. 

Coleridge,  contra.  It  is  submitted  that  the  justices  were  right  in  refusing  to 
convict  the  respondent,  on  the  following  grounds, — first,  that  the  respondent  was  a 
duly  licensed  auctioneer  under  the  S  &  9  Vict.  c.  15, — secondly,  that  what  was  done 
by  him  was  within  the  exception  in  the  25th  section  of  the  Llandaft'  and  Canton 
District  Markets  Act, — thirdly,  that  horses  are  not  within  tlie  meaning  of  that  section 
at  all, — fourthly,  that  the  case  was  not  within  the  26th  section.  1.  The  22d  section 
of  the  8  &  9  Vict.  c.  15,  enacts  that  an  annual  excise  duty  of  101.  shall  be  paid  "for 
and  upon  [520]  every  licence  to  be  taken  out  by  every  person  exercising  or  carrying 
on  the  trade  or  business  of  an  auctioneer  in  any  part  of  the  United  Kingdom." 
[Williams,  J.  That  licenses  the  party  to  carry  on  the  business  in  a  lawful  place,  not 
where  in  so  doing  he  would  be  a  trespasser.  Byles,  J.  Or  a  wrong-doer.]  The 
special  act  does  not  take  away  any  rights  possessed  by  parties  under  the  general  act, 
10  &  11  Vict.  c.  14,  In  JFilliaim  v.  Pritchard,  i  T.  R.  2,  Lord  Kenyon  says:  "It 
cannot  be  contended  that  a  subsequent  act  of  parliament  will  not  control  the  pro- 
visions of  a  inior  statute,  if  it  were  intended  to  have  that  operation  ;  but  there  are 
several  cases  in  the  books  to  shew  that,  where  the  intention  of  the  legislatui'e  was 
apparent  that  the  subsequent  act  should  not  have  such  an  operation,  there,  even 
though  the  words  of  such  statute,  taken  strictly  and  grammatically,  would  repeal  a 
former  act,  the  courts  of  law,  judging  for  the  benefit  of  the  subject,  have  held  that 
they  ought  not  to  receive  such  a  construction.  In  Bro.  tit.  Parliament,  pi.  52,  is  the 
passage,  '  where  a  statute  is  that  the  mei'chant  shall  import  bullion  of  two  marks  for 
every  sack  of  wool  cxpoi-ted  ;  and  then  another  statute  was  made,  that  the  merchant 
should  not  lie  charged  unless  for  the  antient  custom  only,  this  does  not  I'epeal  the  first 
statute.  Vi  Cau.sam,  ilj.  i  K.  4,  fo.  12.'  And  the  reason  is,  that  it  clearly  was  not  the 
intention  of  the  legislature  that  it  should  have  that  eftbct."  3.  The  25th  section  of 
the  local  act  enacts  that  "every  person  who  shall  sell  or  expose  for  sale  at  any  place 
within  the  limits  of  this  act  (other  than  in  any  existing  market-place,  or  the  market- 
house  and  market-places  to  be  established  inider  this  act,  or  in  his  own  dwelling-house, 
or  in  any  shop  attached  to  and  Ijeing  part  of  any  dwelling-house),  any  article  in 
respect  of  which  tolls  arc  by  this  act  authorized  to  be  taken,  other  than  eggs,  butter, 
and  fruit,  shall  forfeit  and  pay  to  the  company  [521]  any  sum  not  exceeding  40s." 
That  which  Lyndon  is  charged  with  having  done  here  was  within  the  exception  in 
that  clause  A  horse  dealer  ilocs  not  carry  on  his  business  in  a  shop,  but  in  a  yard  or 
stable  ;  and  there  is  no  prohibition  against  a  party's  selling  goods  in  a  shop  attached 
to  a  dwelling-liou.se  not  his  own.  .'5.  Horses  arc  not  within  the  section  at  all.  It  is 
true  that  by  the  schedule  tolls  are  imposed  upon  horses  (a).     But,  in  construing  this 

(a)  The  19th  clause,  which  impowcrs  the  companj'  to  take  tolls,  is  as  follows, — 
"  So  soon  as  the  said  proposed  market-house,  market-place,  or  market-places  shall  be 
completed  and  opened  for  public  use,  it  shall  be  lawful  for  the  companv  from  time  to 
time  to  demand  from  any  person  occupying  or  using  any  stand,  stall,  shed,  station, 
building,  or  place  in  the  said  proposed  market-house,  market-place,  or  marketplaces, 
or  any  place  provided  for  fairs,  or  in  any  market-house,  marketplace,  or  market-places, 
or  l)uilclings  to  be  constructed  and  established  undci'  the  provisions  of  this  act,  or 
bringing  into  such  jiiujposcd  market  iiouse,  market  place,  or  markt!t-[)laces,  or  biu'lding, 
ixny  horses,  cattle,  marketable  commodity,  provisions,  articles,  or  things  specilied  in 
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section,  the  ordiiiaiy  rules  applied  to  the  construction  of  acts  of  parliament  must  lie 
observed  ;  and,  applying  the  provision  to  things  ejusdem  generis  with  those  enume- 
rated, viz.  eggs,  butter,  and  fiuit,  it  i.s  plain  that  "horses"  were  not  within  the 
contemplation  of  the  legislature.  [Byles,  .1.  What  generic  term  could  be  applied  to 
eggs,  butter,  and  fruit?  Is  not  "article"  synonymous  with  "  commoditj',"  and  large 
enough  to  comprehend  a  "  horse  "  i]  The  proviso  shews  that  horses  were  not  con- 
templated,— "  Provided  always  that  nothing  herein  contained  shall  restrain  or  prohibit 
any  person  from  crying  or  exposing  for  .sale,  or  fiom  selling  from  door  to  door,  within 
the  limits  of  this  act,  any  such  articles  as  aforesaid,"  &c.  Who  ever  heard  [522]  of 
horses  being  cried  or  exposed  for  sale  "  f lom  door  to  door?"  [Byles,  J.  What  do 
yo\i  say  to  the  word  "articles"  in  the  concluding  part  of  the  .same  clause?]  Horses 
are  clearly  not  within  the  first  two  provisions  :  and  the  next  proviso, — "and  provided 
such  articles  shall  Hrst  have  been  lirought  into  the  market  by  this  act  authorized,  or 
the  market  established  or  to  be  established  under  the  said  recited  act,  for  inspection 
thei-c," — shews  that  they  are  not  within  the  part  just  referred  to.  In  order  to  see 
what  articles  are  liable  to  inspection,  reference  must  be  had  to  the  general  act,  10  & 
11  Vict.  0.  14,  which  is  incorporated  with  the  special  act  (see  s.  1) :  and  these  we  find, 
by  ss.  15  and  20,  to  be  confined  to  meat  and  provisions.  The  inspectors  have  nothing 
whatever  to  do  with  horses.  4.  The  -'6th  section  of  the  local  act  enacts  that,  "  within 
eighteen  calendar  months  from  the  pa.ssing  of  this  act,  the  company  shall  and  they 
are  hereby  required  to  construct,  estal)lish,  and  ofien  for  public  use  the  cattle-market 
and  slaughter-houses  by  this  act  authorized,  with  all  necessary  works,  buildings  and 
conveniences  ;  and,  from  and  after  the  opening  of  the  said  market,  no  other  market  or 
fair  for  the  sale  of  live  cattle  shall  be  held  within  the  limits  of  this  act,  anything  in 
the  said  recited  act  of  5  &  6  W.  4,  c.  li.,  or  any  u.sage,  custom,  or  privilege  to  the 
contrary  notwithstanding :  Provided  always  that  this  restriction  shall  not  extend  to 
prevent  the  holding  of  any  market  or  fair  for  the  sale  of  pigs,  sheep,  and  lambs,  within 
the  limits  of  the  pig-market  of  the  mayor,  &c.  of  Cardift",  as  it  existed  on  the  1st  of 
January,  18.38."  No  conviction  could  be  supported  upon  that  section.  The  respondent 
was  not  holding  a  market  or  fair  for  the  sale  of  live  stock :  and  no  penalty  is  provided 
by  that  section. 

Gifiard  was  heard  in  reply. 

Erle,  C.  J.  I  am  of  opinion  that  a  horse  is  an  "  ar-[523]-ticle  "  within  the  2oth 
section  of  the  Llaudatl  and  Canton  District  Markets  Act,  1858.  The  statute  incor- 
porates the  Llandaff  and  Canton  District  Market  Company,  for  the  purpose  of  erecting 
a  market-house  and  other  necessary  buildings  and  conveniences  for  the  sale  of  horses, 
cattle,  sheep,  pigs,  meat,  ponltr\%  fish,  vegetables,  and  other  commodities ;  for  the 
doing  of  which  the  undertakers  are  to  be  compensated  by  tolls,  a  schedule  of  which  is 
annexed  to  the  act.  The  25th  section  enacts  that  "  every  person  who  shall  sell  or 
expose  for  sale  at  any  place  within  the  limits  of  this  act  (other  than  in  the  existing 
market-place  or  market-house  and  market-places  to  be  established  under  this  act,  or  in 
bis  own  dwelling-house,  or  in  any  shop  attached  to  and  being  part  of  any  dwelling-house) 
any  article  in  respect  of  which  tolls  are  by  this  act  authorized  to  he  taken,  other  than 
eggs,  butter,  and  fruit,  shall  forfeit  and  pay  to  the  company  any  sum  not  exceeding 
4Us. :  Provided  always  that  nothing  herein  contained  shall  restrain  or  prohibit  any 
per.son  from  crying  or  exposing  for  sale,  or  from  selling  from  door  to  door,  within  the 
limits  of  this  act,  any  such  articles  as  afore.said,  provided  such  person  or  persons  shall 
have  first  paid  for  such  articles  the  regular  maiket  tolls  or  duties  authorized  to  be 
taken  b}^  the  schedule  A.  to  this  act,  or  in  the  said  recited  act  (5  &  6  W.  4,  c.  li.)  ; 
and  provided  such  aiticles  shall  first  have  been  brought  into  the  market  by 
this  act  authorized,  or  the  market  established  or  to  be  established  undei'  the  said 
recited  act,  for  inspection  there."  I  am  of  opinion  that  the  word  "articles" 
in  that  section  was  intended  to  comprise  everything  in  respect  of  which  a  toll  is 
payable;  and  horses  I  find  specifically  mentioned  in  the  schedule.  The  26th  section 
seems  to  me  to  make  the  mattei-  plain.  It  can  hardly  be  supposed  that  so  marketable 
a  commodity  in  a  Welsh  town  should  be  intended  to  be  excluded  from  the  operation 
[524]  of  the  act.    Then,  was  the  respondent,  who  was  selling  by  public  auction  (being 

the  schedule  A.  to  this  act  annexed,  such  tolls,  rents,  and  stallages  as  the  compau}' 
shall  from  time  to  time  appoint,  not  exceeding  the  several  tolls,  rents,  and  stallages 
specified  in  the  said  schedule." 
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;i  duly  licensed  auctioiieer)  in  a  yai'd  adjoining  and  belonging  to  the  prenii.ses  of  a 
third  party,  within  the  exception  in  s.  25,  applicable  to  a  person  selling  "in  his  own 
dwelling-house,  or  in  any  shop  att<iched  thereto  and  being  part  of  any  dwelling-house  1 " 
The  place  of  sale  is  not  his  own  ;  nor  is  it  to  my  mind  a  "dwelling-house''  within  the 
statute.  Though  for  some  purpose  all  within  the  cui-tilage  may  l)e  deemed  part  of 
the  dwelling-house,  1  incline  to  think  this  means  "dwelling-house"  in  the  popular 
sense.  The  intention  was,  that  the  established  traders  of  the  district  who  carry  on 
their  business  in  their  own  dwelling-houses  or  shops  should  not  be  interfered  with. 
1  am  the  more  convinced  that  that  was  the  intention  here,  because  the  Llandaff  and 
Canton  District  Markets  Act,  s.  1,  adopts  the  provisions  of  the  general  act,  the 
Markets  and  Fairs  Clauses  Act,  184:7,  'except  so  far  as  the  same  shall  be  expressly 
v.iried  thereby  ; "  and  1  observe  that  the  expression  in  the  i  3t''i  section  of  the  last- 
mentioned  act  is  "except  in  his  own  dwelling  place  or  shop,"  which  might  include 
a  yard  att;iched  to  a  dwelling-house.  I  am  therefore  of  opinion  that  Holland's  yai'd 
was  not  a  dwelling-house  within  the  local  act,  and  consequently  that  Lyndon  was  not 
within  the  exception,  and  was  liable  for  selling  as  he  did. 

^^'ILLI.•\MS,  J.  I  am  quite  of  the  same  opinion.  1  will  merely  add  that  the  fact 
of  the  respondent  being  a  licensed  auctioneer  only  legalized  a  sale  by  him  when 
made  in  a  lawfid  place,  not  when  it  is  done  in  a  place  where  a  sale  is  prohibited 
by  law. 

WiLLES,  J.  1  am  of  the  same  opinion.  The  proper  course  for  the  magistrates  to 
pursue  would  be  to  tine  the  respondent  a  shilling. 

Appeal  allowed. 

[525]     Mahfki-l  r.  The  Sorxii  Wales  Railway  Cumi'ANY.     June  5th,  ISGO. 

[S.  C   29  L.  J.  C.  P.  315  ;  2  L.  T.  629  ;  7  Jur.  N.  S.  240  ;  S  AV.  K.  765.] 

The  6Sth  section  of  the  Railways  Clauses  Consolidation  Act,  1815,  8  &  9  Vict.  c.  20, 
which  imposes  upon  the  company  the  duty  of  erecting  and  maintaining  "sutticient 
posts,  rails,  hedges,  ditches,  mounds,  or  other  fences,  for  separating  the  land  taken 
for  the  use  of  the  railway  from  the  adjoining  lands  not  taken,  and  protecting 
such  lands  from  trespass,  or  the  cattle  of  the  ownei's  or  occupiers  thereof  from 
straying  thereout  by  reason  of  the  railway,"  does  not  oblige  them  to  fence  oH' 
their  railway  from  an  adjoining  tramway  which  they  jicrmit  the  public  to  use  on 
payment  of  tolls, — the  enactment  applying  only  to  the  separation  of  the  railway 
iVom  the  adjoining  lands  belonging  to  others. — The  defendants  were  the  owners 
of  a  railway  and  also  of  a  tramway  which  for  some  distance  lan  by  the  side  of 
the  railway,  and  was  separated  from  it  by  a  iiedgo  or  fence,  also  belonging  to 
the  defendants,  down  to  a  point  where  the  tramway  crossed  the  railway.  At  this 
point  the  company  had  placed  swing-gates  to  separate  the  tramway  from  the 
railway  ;  but  these  were  seldom,  if  ever,  closed.  The  tramway  was  used  by  the 
public  for  drawing  coals  and  other  goods  in  trucks  along  it  by  means  of  horses, 
a  toll  being  paid  to  the  defendants  for  its  use.  The  plaintiff's  servant  was 
proceeding  along  the  tramway  w-ith  certain  horses  and  trucks,  when  one  of  the 
horses,  alarmed  l)y  the  noise  of  an  approaching  train,  swerved  on  to  the  railway, 
and  was  knocked  down  and  killed. — In  an  action  ag.unst  the  company,  chai-ging 
them  with  negligence  in  omitting  to  use  reasonaljle  or  proper  means  to  prevent 
their  engines  and  cairiages  doing  damage  or  injury  to  persons  lawfully  being 
upon  and  using  the  tramway, — the  jury  having  found  that  the  company  were 
guilty  of  negligence, — Held,  by  Williams,  .1.,  and  Byles,  J.  (Krle,  C.  .1.,  dissenting), 
that  the  plaintill  was  entitled  to  recover. 

This  was  an  action  against  the  South  W.ales  Railway  Company  for  alleged  negli- 
gence in  not  properly  fencing  off  their  railway  fioni  an  .idjoining  tramroad,  also  their 
property. 

The  lirst  count  (jf  the  declaration  stated  that  the  defendants,  before  and  at  the 
time  of  the  doing  of  that  which  was  thereinafter  complained  of,  were  the  owners 
and  projirietors  and  possessed  of  a  certain  railway,  and  of  certain  engines  and 
cariiages  used  by  thorn  for  the  carriage  and  conveyance  thereby  of  passengers, 
cattle,  goods,  and  chattels    upon    and    along    the    said  railway  from  and  to  divers 
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places,  for  hiie  and  reward  to  them  in  that  behalf,  and  which  said  railway  was 
and  is  a  railway  undertaken  and  authorized  to  be  constructed  by  an  act  of  parlia- 
ment which  authorized  the  purchase  and  taking  of  lands  for  the  said  underUiking, 
which  was  made  and  passed  after  the  making  and  passing  and  coming  into  force 
of  the  Kail  ways  Clauses  Consolidation  Act,  18i.5,  8  &  9  Vict.  c.  20,  and  to  which  said 
railway  and  undei'taking  the  pro\isions  and  enactments  of  the  said  last-mentioned  act 
always  applied  and  [526]  apply  :  and  that,  although  the  defendants  purchased  and 
took  lands  for  the  said  railway  and  undertaking  under  and  b\'  virtue  of  the  said  last- 
mentioned  statute  ;  and  although  all  things  occurred,  happened,  and  existed,  and  all 
times  elapsed  and  passed,  necessary  to  impose  upon  the  defendants  the  liability  of 
maintaining  sufficient  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for  separat- 
ing the  land  so  taken  for  the  use  of  the  said  railway  from  the  adjoining  lauds  not 
taken,  and  protecting  such  last-mentioned  lands  from  trespass,  or  the  cattle  of  the 
owners  or  occupiers  thereof  from  straying  thereout  by  reason  of  the  said  railway  :  yet 
the  defendants,  disregarding  their  duty  in  that  behalf,  did  not  maintain  sufficient 
posts,  rails,  hedges,  ditches,  and  other  fences  as  aforesaid,  but  wholly  omitted  and 
neglected  so  to  do ;  and,  on  the  contrary  thereof,  they  the  defendants  carelessly, 
negligently,  and  improperly  suffered  and  permitted  the  said  land  so  taken  for  the  use 
of  the  said  railway  to  be  and  continue,  and  the  same  was,  for  a  long  time,  and  until 
the  injuries  thereinafter  mentioned,  without  any  sufficient  posts,  rails,  hedges,  ditches, 
mounds,  or  other  fences  for  separating  the  same  from  the  said  adjoining  lands  as  afore- 
said, within  the  meaning  of  the  said  statute ;  and  while  the  lands  so  taken  for  the  use 
of  the  said  railway  remained  and  continued  without  any  such  sufficient  posts,  rails, 
hedges,  ditches,  mounds,  or  other  fences  for  separating  the  same  from  the  said  adjoin- 
ing lands  not  taken  as  aforesaid,  within  the  meaning  of  the  said  statute,  and  solely 
for  the  want  of  the  same,  a  certain  horse  of  the  plaintiff,  which  was  then  being  used 
by  the  plaintiff  upon  the  said  adjoining  land  so  not  taken  as  aforesaid  within  the 
meaning  of  the  statute,  strayed  off  the  said  last-mentioned  land,  by  reason  of  the  said 
railway,  into  and  upon  the  said  railway,  and  became  and  was  riui  down  by  a  certain 
locomotive  [527]  engine  and  train  of  conveyance  of  the  defendants  then  being  and 
travelling  in,  upon,  and  along  the  said  railway,  and  killed  and  destro^'cd  ;  and  the 
harness  then  being  upon  the  said  horse  was  greatly  torn,  damaged,  and  lessened  in 
value  and  spoiled ;  and  the  plaintiff  had  lost  and  been  deprived  of  great  gains  and 
profits  which  would  otherwise  have  accrued  to  the  plaintiff  from  and  by  the  use  and 
employment  of  the  said  horse. 

The  second  count  stated,  that,  before  and  at  the  time  of  the  doing  what  was 
thereinafter  complained  of,  the  defendants  were  the  owners  and  proprietors  and 
possessed  of  a  certain  railway,  upon  which  they  were  used  and  accustomed  to  lun 
locomotive  engines  and  carriages,  and  which  said  railway  ran  and  passed  side  by  side 
with  and  parallel  and  close  to  a  certain  tramway  upon  a  le^■el  with  the  side  ;  and  the 
said  locomotive  engines  and  carriages  wei'e  used  and  accustomed  to  be  run  and  passed 
over  and  across  the  said  tramway  at  the  point  where  the  said  railway  passed  side  by 
side  with  and  parallel  and  close  to  the  same  as  aforesaid  ;  and  the  defendants,  by 
reason  of  the  possession  of  the  said  railway,  at  the  time  of  the  doing  what  was  therein- 
after complained  of,  of  right  ought  to  have  taken  and  used,  and  all  things  had  occurred 
and  happened  and  then  existed  necessary  to  impose  upon  them  the  obligation  of 
taking  and  using,  reasonable  and  proper  means  and  precautions  to  prevent  such 
locomotive  engines  and  carriages  so  passing  o\'er  and  running  across  the  said  tramway 
at  the  said  point  where  the  said  railway  so  ran  and  passed  side  by  side  with  and 
parallel  and  close  by  the  said  tramway  as  aforesaid,  doing  damage  or  injury  to 
persons  there  lawfully  being  upon  or  using  the  said  tramway  with  their  horses  and 
carriages, — of  all  which  premises  the  defendants  always  had  notice  :  Averment,  that 
the  [528]  defendants  then  cai-elessly,  negligently,  and  improperly  caused  and  procured 
one  of  their  said  engines,  with  a  train  of  carriages  attached  thereto,  to  run  and  pass 
side  by  side  with  and  parallel  and  close  to  the  said  tramwaj',  at  the  said  last-mentioned 
point,  without  taking  due,  reasonable,  or  proper  means  or  precautions  to  prevent  the 
said  last-mentioned  engine  and  carriages  floing  damage  or  injury  to  persons  lawfully 
being  upon  and  using  the  said  tramway  with  their  horses  and  carriages  ;  and  then 
so  carelessly,  negligent!}',  and  improperly  beha\'ed  and  conducted  themselves  in  the 
premises,  that,  by  and  through  the  mere  carelessness,  negligence,  and  improper 
conduct  of  the  defendants  in  thai,  ijehalf,  and  solely  for  want  of  such  due,  reasonable, 
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and  proper  means  and  precautions  being  taken  as  aforesaid,  the  last-mentioned  engine 
and  carriages  at  the  last-mentioned  point  ran  down  and  killeil  a  certain  horse  of  the 
plaintirt' with  which  the  plaintitt' was  then  lawfully  upon  the  said  tramway,  and  which 
was  being  lawfully  driven  and  used  Ijy  the  plaintitl'  upon  the  same,  and  broke, 
damaged,  and  injured,  and  lessened  in  value,  and  spoiled  the  harness  of  the  jilaintifi' 
which  was  then  upon  the  said  horse,  and  wherewith  the  same  was  harnessed. 

The  defendants  pleaded, — first,  not  guilty", — secondly,  to  the  first  count,  that  the 
plaintiff  was  not  the  occupier  of  the  said  adjoining  lands  within  the  meaning  of  the 
statute, — thirdly,  to  the  second  count,  that  the  said  horse  was  not  lawfully  upon  the 
said  tramway,  or  being  lawfully  driven  and  used  upon  the  same,  as  alleged.  Issue 
thereon. 

The  cause  was  tried  before  Brarawell,  B.,  at  the  last  Spring  Assizes  at  Gloucester. 
The  facts  which  appeared  in  evidence  were  as  follows: — The  defendants  were  the 
owners  of  a  railway  and  also  of  a  tramway  which  for  some  distance  ran  by  the  side 
of  the  -railway,  [529]  and  was  separated  from  it  liy  a  hedge  or  fence,  also  belonging 
to  the  defendants,  down  to  a  point  where  the  tramway  crossed  the  railw.-iy.  At  this 
point  the  company  had  placed  swing-gates  to  separate  the  tramway  from  the  railway, 
but  which,  according  to  their  own  evidence,  were  seldom  (if  ever)  closed.  The 
tramway  was  used  by  the  public,  and  amongst  others  by  the  plaintitl',  for  drawing 
coals  and  other  goods  in  trucks  along  it  b}-  means  of  horses,  a  toll  being  paid  to  the 
defendants  for  its  use.  On  the  12th  of  November,  1859,  while  certain  trucks  of  the 
plaintiff  were  proceeding  along  the  ti-amway,  the  foremost  hoi'se  of  the  team,  being 
alarmed  by  the  noise  of  a  train  approaching  on  the  line,  swerved  from  the  tramway 
on  to  the  railway,  the  gates  being  open,  and  was  knocked  down  and  killed. 

For  the  plaintifi'  it  was  insisted  that  the  company  were  l)ound  as  well  at  common 
law  as  b\'  the  OSth  .section  of  the  Railways  Clauses  Consolidation  Act,   1S45  (8  & 

9  Viet.  c.  20),  to  make  and  maintain  a  sufficient  fence  between  their  railway  and  the 
tramway  to  render  the  latter  safe  to  persons  using  it  by  licence  of  the  defendants. 

On  the  other  hand,  it  was  submitted,  on  behalf  of  the  defendants,  that  the  statute 
only  applied  to  fences  necessary  to  protect  the  lands  of  strangers  from  the  railway, 
and  not  to  fences  between  the  railway  and  other  lands  belonging  to  the  company  ; 
that  there  was  no  common  law  duty ;  nor  any  evidence  to  establish  actionable 
negligence  :  but  that  there  was  culpable  negligence  on  the  part  of  the  driver  of  the 
plaintiff's  team,  in  not  being  at  the  head  of  it  in  a  situation  of  so  much  danger. 

In  reply  to  questions  put  to  them  by  the  learned  judge, — who  intimated  an  opinion 
that  the  first  count  could  not  be  supported, — the  jury  negatived  negligence  [530] 
on  the  part  of  the  plaintiff,  but  found  that  the  comjjany  had  been  guilty  of  negligence 
in  leaving  the  gate  open  ;  and  they  assessed  the  damages  at  351.  The  learned  judge 
thereupon  directed  a  verdict  to  be  entered  for  the  plaintiff  for  that  siun,  reserving  to 
the  defendants  leave  to  move  to  enter  a  verdict  for  them  if  the  court  shoulrl  be  of 
opinion  that  the  action  was  not  maintainable,  lie  also  reser\ed  leave  to  the  plaintiff 
to  amend  the  declaration  in  any  form  which  upon  the  evidence  would  sustain  the 
action. 

lluddleston,  tj.  C,  on  the  part  of  the  defendants,  in  Easter  Term  last,  obtained 
a  rule  nisi  pursuant  to  the  leave  reserved  to  them.  He  referred  to  Corby  v.  Hill, 
ante,  vol.  iv.,  p.  556,  and  llankastlc  v.  The  South  Ym-kshire  Railmuj  Company, 
4  Hurlst.  iV  N.  ()7. 

Powell  and  H.  James  shewed  cause.  The  UMth  section  of  the  liailway.s  Clauses 
Consolidation  Act,  1845  (8  &  9  X'lat.  c.  20),  imposes  upon  the  eompau}'  the  duty  of 
erecting  and  maintaining  "  sutlicient  ])osts,  rails,  hedges,  ditches,  mounds,  or  other 
fences,  for  separating  the  land  taken  for  the  u.se  of  the  railway  from  the  adjoining 
lands  not  taken,  and  ])rotcctijig  such  lands  from  trespass,  or  the  cattle  of  the  owneis 
or  occupiers  thci'cof  from  sti'aying  thereout  by  I'cason  of  the  railway."  Here,  it  is 
true,  the  plaintiff  was  not  the  owner  of  the  land  adjoining  the  railway.  Thai,  as  well 
as  the  tramway,  was  the  property  of  the  company.  But  it  is  submitted,  that, 
inasnuich  as  he  was  using  the  tramway  with  the  consent  of  the  company,  he  had  a 
sufficient  temporary  occupation  to  entitle  him  to  the  protection  of  the  sUituto:  Sir 
Francis  Lclcc's  cwie,  3  Dyer,  .'JGS  a.  ;  likkMx  v.  The  Ea.il  and  11  est  India  I  locks  and 
Jlirmint/ham  Junction  Haihvay  Company,  12  C.  B.  IGO;  The  Manchester,  Slujlield  and 
Liiieolnxhire  Itaihcay  CmH}tany,  App.,  IVallis,  [531]  Itesp.,  14  C.  B.  2  I. '5;  /'/((;  Midland 
Itailwdy  Company,  App.,  Daykiv,  licsp.,   17  C.  B.  120.     [Krle,  C.  .1.     I  do  not  think 
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the  count  founded  upon  the  statute  can  be  sustained.]  Then,  the  defendants  have 
clearly  been  guilty  of  negligence  for  which  they  are  liable  at  common  law.  The 
railway,  the  tramway,  and  the  fence  between  them,  are  all  the  property  of  the 
company, — the  fence  being  obviously  there  only  for  the  protection  of  persons  using 
the  tramway.  The  plaintiff  was  using  the  tramway  by  the  licence  of  the  company  : 
and,  through  their  negligence  (as  the  jury  have  found),  in  leaving  open  a  gate  which 
ought  to  have  been  closed,  the  plaintiff's  horse  was  killed.  The  circumstances  clearly 
imposed  upon  the  company  the  duty  of  taking  care  that  those  whom  they  license  to 
use  their  tramway  shall  e.xercise  that  right  in  safety  :  Barnes  v.  Ward,  9  C.  B.  392  ; 
Farnahy  v.  The  Lancaster  Canal  Cmnpanij,  11  Ad.  &  E.  223,  3  N.  &  P.  .523,  1  Railway 
Cas.  696 ;  Manley  v.  St.  Helens  Carml  Company,  2  Hurlst.  &  N.  840 ;  Gibhs  v.  The 
Trustees  of  the  Liverpool  Docks,  3  Hurlst.  &  N.  164  ;  Corly  v.  Hill,  ante,  vol.  iv.  p.  556  ; 
Hardcastle  v.  Th-e  South  Yorkshire  Railway  and  liiver  Dun  Company,  4  Hurlst.  &  N.  67. 
Further,  it  is  submitted  that  persons  who,  like  this  company,  are  carrying  on  a 
dangerous  trade,  are  bound  to  use  more  than  oidinary  caution  to  preserve  the  public 
from  injury.  Piggot  v.  The  Eastern  Counties  Raihixty  Comjmny,  3  C.  B.  229  ;  Roberts  v. 
The  Great  Western  Raihvay  Company,  ante,  vol.  iv.  p.  506;  Vaughan  v.  The  Taff  Vale 
Railway  Company,  3  Hurlst.  &  N.  743,  5  Hurlst.  &  N.  679. 

Huddleston,  Q.  C,  and  Phipson,  in  support  of  the  rule.  The  68th  section  of  the 
8  &  9  Vict.  c.  20  clearly  imposes  no  other  duty  upon  the  company  than  that  of  fencing 
off  their  railway  from  the  adjoining  lands  of  third  persons,  or  possibly  from  an 
adjoining  highway  :  Roberts  [532]  v.  The  Great  JFestern  Railway  Company,  ante,  vol.  iv., 
p.  506.  The  circumstance  of  the  plaintiff  using  the  company's  tramway  under  a 
licence  from  them  imposes  upon  the  latter  no  duty  to  exercise  any  extraordinary 
vigilance.  The  licence  was,  to  use  the  tramway  such  as  they  found  it, — with  all  its 
attendant  perils:  Hounsell  v.  Smyth,  ante,  vol.  vii.  p.  731.  The  only  possible  duty  in 
the  defendants  which  could  arise  here  must  be  founded  on  some  contract ;  and  of  this 
there  is  no  evidence.  It  may  be  that  it  was  not  convenient  to  the  defendants  to  keep 
the  gate  closed.  [Williams,  .1.,  referred  to  the  47th  section  of  the  8  &  9  Vict.  c.  20, 
which  enacts,  that,  "if  the  railway  cross  any  turn-pike  road  or  public  carriage-road  on 
a  level,  the  company  shall  erect  and  at  all  times  maintain  good  and  sufficient  gates 
across  such  road,  on  each  side  of  the  railway  where  the  same  shall  communicate  there- 
with, and  shall  employ  proper  persons  to  open  and  shut  such  gates  :  and  such  gates 
shall  be  kept  constantly  closed  across  such  road  on  both  sides  of  the  railway,  except 
during  the  time  when  horses,  cattle,  carts,  or  carriages  p;issing  along  the  same  shall 
have  to  cross  such  railway  ;  and  such  gates  shall  be  of  such  dimensions  and  so 
constructed  as  when  closed  to  fence  in  the  railway  and  prevent  cattle  or  horses  passing 
along  the  road  from  entering  upon  the  railway  ;  and  the  person  intrusted  with  the 
care  of  such  gates  shall  cause  the  same  to  be  closed  as  soon  as  such  horses,  cattle, 
carts,  or  carriages  shall  have  passed  through  the  same,  under  a  penalty  of  40s.  for 
every  default  therein.']  The  fact  of  a  special  enactment  being  required  in  the  case 
of  a  turnpike-road,  affords  cogent  evidence  that  there  is  no  such  duty  imposed  upon 
a  railway  company  under  ciicumstances  like  those  of  the  present  case.  The  company 
being  under  no  obligation  to  fence  at  all  between  their  railwav  and  their  tramway, 
the  persons  [533]  using  the  latter  can  have  no  right  to  complain  of  the  absence  or 
insufficiency  of  the  fence  such  as  the  company  have  chosen  to  make  it.  [Williams,  J., 
referred  to  Boorman  v.  Brawn,  3  Q.  B.  511,  2  Gale  &  D.  793.]  That  was  an  action  of 
tort  for  a  breach  of  duty  arising  from  contract.  Thei'e  is  no  such  duty  charged  here  : 
and  the  leave  reserved  to  the  plaintiff'  to  amend  his  declaration  would  not  extend  to 
that ;  neither  would  the  facts  warrant  it. 

Cur.  adv.  vult. 

Byles,  J.,  in  the  absence  of  the  Ijord  Chief  Justice,  who  was  engaged  at  Guildhall, 
and  of  Mr.  Justice  Williams,  who  was  attending  the  House  of  Lords,  now  proceeded 
to  deliver  their  several  judgments  and  his  own. 

Erle,  C.  J.  In  this  case  the  plaintiff's  horse  had  turned  from  a  tramroad  to  a 
railway,  and  been  killed  by  an  engine  ;  and  the  question  was  whether  there  was 
evidence  of  a  breach  of  duty  on  the  part  of  the  defendants  which  caused  the  loss. 

The  railway  and  the  tramroad  ran  in  paiuUel  lines  very  near  to  each  other  on  the 
land  of  the  defendants.  The  plaintiff  was  using  the  tramway  with  horses  and  trucks, 
by  the  permission  of  the  defendants,  for  certain  tolls,  that  is,  money  to  be  paid  to 
them  by  him  for  such  use.     A  fence  had  been  placed  between  the  railway  and  tram- 
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road,  and  in  the  line  of  fence  was  a  gate  which  had  been  opened  and  left  open  by  the 
defendants'  servants  ;  and  through  this  opening  the  horse  swerved  from  fear  on  to  the 
railroad.  The  jury  found  that  there  was  negligence  in  leaving  the  gate  open  :  but, 
although  they  have  so  found,  it  does  not  follow  that  there  was  a  cause  of  action,  unless 
there  was  a  breach  of  some  duty  owing  by  law  from  the  defendants  to  the  plaintiff,  in 
so  lea\nng  it  open. 

[534]  The  undefined  latitude  of  meaning  in  which  the  word  "  negligence "  has 
been  used,  appears  to  me  to  have  introduced  the  evil  of  uncertain  law  to  a  pernicious 
extent ;  and  I  think  it  essential  to  a.scertain  that  there  was  a  legal  duty,  and  a  breach 
thereof,  before  a  party  is  made  liable  by  rea.son  of  negligence.  Then,  do  the  facts 
shew  any  legal  obligation  on  the  defendants  to  keep  the  gate  closed  when  the  plaintiff 
should  be  passing  I  My  answer  is  in  the  negative.  It  is  clear  that  the  defendants 
are  under  no  obligation  to  put  any  fence  on  their  own  land  :  the  statute  which  obliges 
them  to  fence  against  the  land  of  the  adjoining  owner,  has  no  application  in  respect 
of  their  own. 

The  common  law  contains  no  provisions  in  respect  of  the  use  of  horses  either  on  or 
close  to  railways,  on  account  of  danger  from  fright  or  otherwise  :  they  are  constantly 
so  used.  If  the  tramway  was  without  any  fence,  it  is  clear  that  the  defendants  might 
lawfully  .so  use  it  ;  and,  if  any  one  chose  to  have  the  use  of  it,  he  would  bo  entitled 
to  it  as  it  wa.s,  and  would  have  no  I'ight  to  complain  if  he  found  it  dangerous,  and 
sustained  damage  for  want  of  a  fence.  If  any  duty  existed,  it  mu.st  have  been  a  duty 
arising  out  of  some  contract :  and  upon  these  facts,  I  do  not  feel  justified  in  imagining 
some  possil)le  contract  which  might  create  the  required  duty.  If  the  fence  was  known 
to  the  plaintiff  to  be  out  of  repair  and  broken  down,  and  he  chose  to  hire  the  use  of 
the  tramroad  in  that  state,  there  would  be  no  contract  ci'eating  a  duty  to  keep  the 
fence  in  repair.  So  of  the  gate, — if  it  was  always  open,  there  would  be  no  gi'ound 
for  inferring  a  contract  for  keeping  it  shut :  and,  upon  the  notes,  the  plaintiff"  states 
that  he  never  saw  the  gate  shut.  That  may  l)e  meant  as  an  aggravated  negligence  : 
but  it  also  may  mean  that  the  defendants  wanted  it  open,  [535]  and  therefore  let 
the  use  of  the  tramroad,  subject  to  the  gate  being  always  open. 

I  have  considered  the  declaration  as  it  stood,  and  the  amendments  proposed  by 
Mr.  Powell,  and  do  not  find  any  cause  of  action  supported  by  the  evidence.  Therefore, 
according  to  the  agreement  made  between  the  co\uisel  at  the  trial,  I  cannot  affirm  that 
the  plaintiff'  is  entitled  to  succeed  The  result  is,  that  m}'  judgment  is  for  the 
defendants. 

Williams,  J.  In  this  case  I  am  of  opinion  that  the  rule  ought  to  lie  discharged. 
The  (juestion  is,  whether  the  facts  proved  at  the  trial  shewed  any  liability  on  the  part 
of  the  defendants  to  make  compensation  for  the  loss  of  the  plaintiff's  horse.  If  so, 
the  declaration  (which  the  court  are  unanimous  in  thinking  eainiot  b(!  supported  in 
its  present  foim)  is  to  be  taken  to  have  been  amended  accordingly. 

I  think  the  facts  do  shew  the  liability  of  the  defendants.  It  appears  to  have  been 
part  of  the  constitution  of  the  tramroad  of  the  defendants,  which  tlie  plaintiff  together 
with  the  rest  of  the  public  were  invited  by  the  defendants  to  use  on  payment  of  toll, 
that  some  swing-gates  should  be  placed  across  it  at  the  point  where  it  traversed  the 
lailway,  in  order  to  seclude  the  tramroad  from  the  railway,  and  prevent  the  perilous 
position  in  which  horses  would  be  placed  who  wei'e  drawing  tram-waggons  on  the 
tramroad,  when  they  appi-oached  that  point,  if  there  was  an  o])en  comnuniicalion 
between  the  ti-ann-oad  and  the  railway.  In  oi'der  to  make  the  g;itos  available  for  this 
purpose,  they  ought  to  be  kejil  shut,  e.vccpt  when  the  transit  of  tram-waggons  .along 
the  tramroad  requires  that  they  should  be  tem[)orarily  opened. 

The  ti'amroad  lieing  thus  constituted,  I  think  every  one  who  uses  it  on  payment 
of  toll,  has  a  right  to  [536]  expect,  and  a  duty  thei'eupon  arises  on  the  part  of  the 
defendants,  that,  as  owners  of  the  trami'oad,  and  recipients  of  the  toll,  they  shall 
employ  ordinary  can;  and  diligence  in  the  managemetit  of  the  gates,  in  order  that  they 
may  afford  that  security  which  they  are  ostensibly  intended  and  calculated  to  afford 
to  those  who  are  using  the  tramroad.  The  jury  have,  in  cfibct,  found  that  the  defen- 
dants neglected  that  duty,  by  negligently  leaving  the  gates  open  at  a  time  when  they 
ought  to  have  been  shut,  and  that  the  loss  of  the  plaint ifi"s  liorse  was  occasioned  by 
that  neglect  of  duty. 

It  has  been  argued  that,  as  the  plaintitV  himself  admitted  in  his  evidence,  that, 
whenever  he  saw  the  gates,  they  were  open,  it  ought  not  to  be  inferred  that  he  used 
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the  railroad  on  an  implied  contract  that  they  should  be  kept  shut.  But,  if  it  was  the 
duty  of  the  defendants,  as  owners  of  the  tramroad,  towards  their  customers  thereon, 
to  use  ordinary  care  and  diligence  in  keeping  the  gates  duly  shut,  as  part  of  the  con- 
stituent safeguards  of  the  tramroad  held  out  as  such  to  those  who  should  use  it, 
they  are  not,  I  apprehend,  the  less  liable  for  the  consequence  of  a  breach  of  that  daty, 
because  to  the  knowledge  of  the  plaintiff  thev  had  been  previously  guilty  of  breaches 
of  it. 

Byles,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  keep  his  verdict.  The 
railway,  the  parallel  tramway,  and  the  fence  between  them,  ai-e  all  the  property  of 
the  defendants.  The  fence  appears  to  have  had  no  other  purpose  than  the  protection 
of  persons  using  the  tramway.  There  is  in  the  fence  a  gate,  which  is  opened  for  the 
u.se  of  the  defendants.  The  defendants,  or  other  persons  claiming  under  them,  but 
not  the  plaintiH,  have  a  right  to  open  it.  The  defendants  for  reward  license  the 
plaintiff  to  use  the  tram-[537]-way,  being  so  fenced.  The  defendants  negligently  leave 
the  gate  open.  The  foremost  of  the  plaintiff's  teem  of  horses,  alarmed  by  the  noise 
of  an  approaching  train,  is  dri^'en  by  fright  through  the  open  gate  on  to  the  railway, 
and  killed. 

Conceding  that  the  negligence  found  against  the  defendants  amounts  to  no  cause 
of  action  unless  they  were  under  a  legal  obligation  to  exercise  some  degree  of  care  in 
respect  of  the  gate,  the  question  is  this, — were  the  defendants  bound  to  e.xercise  any 
degree  of  care  1  It  is  not  material  to  inquire  what  degree  :  for,  whatever  the  degrees, 
the  jury  have  found  that  the  defendants  neglected  to  exercise  it. 

The  facts  may  be  illustrated  by  a  simpler  but  parallel  case.  Suppose  the  defendants 
to  be  owners  of  a  meadow  in  which  there  is  a  deep  chalk-pit  fenced  round  by  them  to 
prevent  cattle  falling  in,  but  with  a  gate  in  the  fence,  to  be  used  only  by  the  defen- 
dants when  they  should  desire  to  remove  chalk  from  the  pit :  suppose  the  defendants 
for  reward  to  take  in  cattle  to  agist  in  that  meadow  :  the  same  question  arises, — are 
the  defendants  under  an  obligation  to  exercise  any  degree  of  care  in  the  use  of  the 
gate  ?  It  is  clear,  on  the  authorities,  that  they  are,  in  the  supposed  case,  bound  to 
exercise  care  in  the  use  of  the  gate,  and  are  responsible  if  they  leave  the  gate  open  : 
Jones  on  Bailments,  92  ;  Story  on  Bailments,  g  289. 

In  the  case  now  before  the  court,  the  person  using  the  tramway  is  equally  without 
control  over  the  gate  ;  for,  he  cuniot  without  danger  leave  his  horses  in  the  immediate 
proximity  of  the  railway,  by  running  on  before,  to  see  if  the  gate  is  open,  or  to  shut 
it  if  it  be  open.  He  requires  for  his  safety  a  continuous  fence.  The  continuity  of 
that  fence  is  broken  by  the  defendants  opening  the  gate  placed  there  for  the  use  of 
the  defendants.  The  gate  is  under  their  control  :  they  [538]  provide  the  fastenings  -. 
and  it  cannot  be  touched  by  the  plaintiff  without  a  trespass,  except  to  shut  it  (if 
possible)  when  Iw  standing  open  it  is  a  nuisance  to  his  way.  I  think,  therefore,  that 
the  defendants  aie  bound  to  some  degree  of  care  in  the  use  of  the  gate.  That  being 
so,  and  the  jury  having  found  negligence,  the  damage  which  the  plaintitf  has  sustained 
is  the  proximate  and  natural  result. 

It  was  pi-o\-ed  that  the  gate  had  ^'ery  often,  perhaps  generally,  been  left  open. 
But  I  apprehend  that  evidence  shews  no  more  than  the  habitual  negligence  of  the 
defendants. 

The  rule  ought,  therefore,  I  think,  to  be  discharged. 

The  majority  of  the  court  being  therefore  of  opinion  that  the  plaintitf  was  entitled 
to  retain  his  verdict,  the  rule  was 

Discharged. 


StrsE  AND  Others  v.  Pompe  .\nd  Another.     June  5th,  1860. 

[S.  C.  30  L.  J.  C.  P.  7.5  ;  7  Jur.  N.  S.  166  ;  9  W.  K.  15.  See  Jl'iUans  v.  Jyei\^,  187J, 
3  App.  Cas.  144  :  In  re  Commercial  Hank  of  South  Atistralia,  1887,  36  Ch.  D.  527  ; 
Manners  v.  Pearson,  [1898]  1  Ch.  592.] 

Where  a  bill,  drawn  and  indorsed  in  England,  and  payable  abroad,  is  dishonoured  by 
the  acceptor's  non-payment,  the  holder  is  entitled,  as  against  the  drawer,  to  the 
amount  of  the  re-exchange,  that  is,  the  value  at  the  rate  of  exchange  on  the  day  of 
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the  dishonour,  of  the  sum  expressed  on  the  face  of  the  hill  in  the  cuiTency  of  the 
place  where  it  is  p;iyii')le,  with  interest  and  expenses. — And,  held,  that,  in  an  action 
against  the  drawer  on  a  bill  so  drawn,  accepted,  and  dishonoured,  evidence  is  not 
admissible  to  prove  a  usage  among  merchants  here  to  entitle  the  holder,  at  his 
option,  to  demanil  from  the  drawer  the  amount  of  the  re-exchange,  or  the  sum 
which  he  gave  him  for  the  purchase  of  the  bill, — this  being  a  usage  which  in  terms 
contradicts  the  written  instrument. 

This  was  an  action  liy  the  purchasers  and  indorsees  against  the  drawer  of  two 
foreign  bills. 

The  first  count  of  the  declaration  stated  t'  at  certain  persons  by  the  name  of 
E.  Busch  &  Co.,  by  their  bill  of  exchange  dated  at  Liverpool  the  2 1st  of  February, 
[539]  1^59,  directed  to  one  Carl  Von  Thornton,  at  Vienna,  in  parts  beyond  the  seas, 
required  the  said  Carl  Von  Thornton  to  pay  that  their  first  of  exchange  (second  and 
third  not  paid)  to  the  order  of  them  the  said  E.  Busch  &  Co.,  the  sum  of  7501.  sterling, 
at  the  exchange  as  per  indorsement,  four  months  after  date,  which  had  elapsed  before 
action ;  and  the  said  E.  Bnsch  &  Co.  ^dso  made  their  second  of  exchange  of  the  same 
date  and  tenor,  and  indorsed  the  said  second  of  exchange  to  the  defendants  by  the 
name  of  Messrs.  Wilh.  Bunge  &  Co.,  or  order,  and  also  delivered  to  them  the  said 
first  of  exchange  ;  and  the  defendants  Ijy  that  name  indorsed  and  delivered  the  said 
second  of  exchange  to  the  plaintiffs  at  the  exchange  of  1 1  guilders,  5  cents,  new 
Austrian  currency,  per  pound  sterling,  value  of  the  same,  as  per  indorsement  theieon, 
and  also  delivered  to  the  plaintiffs  the  said  first  of  exchange  ;  and  the  said  first  of 
exchange  was  accepted  by  the  said  Carl  Von  Thornton,  and  the  .same,  together  with 
the  said  second  of  exchange  so  indorsed  as  aforesaid,  was  afterwards  duly  presented 
to  the  said  Carl  Von  Thointon  at  Vienna  aforesaid  for  payment,  and  was  dishonoured ; 
nor  did  the  said  Carl  V'on  Thornton  pay  the  said  second  or  third  of  exchange  ;  where- 
upon the  said  bill  was  then  duly  protested  for  non-pa^'ment  thereof, — of  all  which  the 
defendants  had  due  notice  :  Averment,  that  the  amount  of  the  .said  Ijill,  at  tlie  said 
exchange  of  1 1  guilders,  5  cents,  was  the  sum  of  7.501.,  and  tiiat  the  i)laintiffs  had 
incurred  expenses  in  and  aliout  the  noting  and  protesting  of  the  said  bill,  and  for 
brokerage  and  postages  incidental  thereto  :  Breach,  that  the  defendants  had  not  paid 
the  .said  sum  of  money  and  expenses  respectivel}'. 

The  second  count  was  upon  a  second  bill  similarly  drawn,  accepted,  and  indorsed, 
foi-  1901.  lis.,  also  payable  at  Vienna,  and  dishonoured,  &c. 

[540]  There  was  also  a  count  for  money  lent,  money  received,  and  money  found 
due  upon  accounts  stated. 

The  defendants  pleaded  that  they  were  always  ready  and  williTig  to  pay  the  plain- 
tills  the  sum  of  9521.  12s.  9d.,  ))eing  the  whole  of  the  amount  e\ei'  due  and  [)a3'ablc  by 
the  defendants  to  the  plaintill's  for  and  in  respect  of  the  several  matters  and  causes  of 
action  in  the  declaration  mentioned,  and  that  before  action  they  tendci-ed  and  ofl'ered 
to  pay  the  same  to  them,  but  the  plaintill's  I'cfused  to  accept  the  same  ;  and  the  defen- 
dants brought  the  said  sum  of  9521.  12s.  9d.  iiito  court  ready  to  be  paid  U>  the 
plaintiffs. 

The  plaintiffs  took  issue  (jn  the  alleged  tender ;  and,  for  a  second  replication  said 
that  the  defendants  tendered  and  offered  to  pay  to  them  the  plaintiffs  the  .said  sum  of 
9521.  12s.  9d.  as  one  single  and  entire  sum  in  respect  of  all  the  causes  of  action  in  the 
declaration  mentioned  :  and  that,  at  the  time  of  such  tender  and  offer,  there  was  and 
had  always  since  been,  and  then  was,  due  .and  owing  to  the  plaintill's  fiom  the  defen- 
dants a  lai-ger  sinn  than  the  said  sum  of  9521.  12s.  9d.,  in  respect  of  the  said  causes  of 
action.     Issue  thereon. 

The  cau.se  was  tried  before  l<]rle,  C.  J.,  at  the  sittings  in  London  after  last  Michaelmas 
Term. 

The  plaintifl'sare  merchants  and  foreign  bankers,  carrying  on  business  in  Lime  >Strcet, 
l<ondon,  undei'  the  firm  of  Suse  it  Siheth.  The  defendants  are  the  London  partners 
in  the  firm  of  W'ilhclm  I'inige  iV  Co.,  of  Rotterdam  and  London,  menhants.  The 
action  was  brought  to  recover  from  the  defendants,  the  drawers,  the  price  paid  by  the 
l)laintiffs  for  the  purchase  of  two  bills  of  exchange  on  Vienna,  which  hud  been 
dishonoured  by  the  acceptor, — one  for  7501.,  the  other  for  1901.  lis.  The  bills  (which 
were  drawn  in  sets)  weie  in  the  following  form  ;  — 
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[541]   "No.  5314.  Liverpool,  21st  Feb.  1859.     For  £750  St-. 

"  Four  months  after  g  dat"^  pay  this  our  first 
of  exchange  (second  and  |  ^  thii-d  not  paid)  to  the 
order  of  ourselves,  the  |  g  I  sum  of  seven  hundred  and 
fifty  pounds  sterling,  at  g-  i:  |  the  exchange  as  per  in- 
dorsement,   value     in  our-     "^    I    '5      selves,  and  place  to  account 


as  per  advice  from 


"E.  BuscH  &  Co. 


"  To  Mr.  Carl  Von  Thornton, 
"  Vienna. 
"  (Second  and  third  of  the  same  date  and  tenor.) " 

The  following  is  a  copy  of  the  memoranda  and  indorsements  on  the  second  of 
the  set,  — 

"  In  need,  with  Messrs.  F.  H.  Hametz  Si  Co. 

"  First  for  acceptance  with  Mr.  G.  Mollo,  580  Jaqezeille. 

"  Pay  Messrs.  Wilh.  Bunge  &  Co.  or  order,  value  in  account. 

"  E.  BuscH  &  Co. 

"  Pay  Messrs.  Suse  &  Sibeth,  or  order,  at  the  exchange  of  eleven  guilders,  five  cents, 
new  Austrian  currency,  per  £  sterling,  value  of  the  same.     London,  22nd  March,  1859. 

"  WlLH.    BUNGE    &    Co. 

"  Pay  to  the  order  of  Messrs.  Kendler  &  Co.,  value  in  account, 

"Suse  &  Sibeth." 

The  date,  acceptance,  and  indorsements  on  the  other  bill  were  similar  to  the  above. 
The  particulars  of  the  plaintiffs'  claim  under  the  money  counts,  were  as  follows  : — 

"  Under  the  money  counts  the  plaintiffs  seek  to  recover  the  sum  of  12581.  18s.  id. 
upon  the  bills  of  exchange  mentioned  in  the  first  and  second  counts  of  the  declaration, 
and  for  interest  and  expenses  thereon  upon  the  following  account, —  "I 


[542]  "  Messrs.  Wilhelm  Bunge  &  Co. 

£750     0     OK        ,  .  .,,    ,  ,.      , 
490  11      A  f  bought  22nd  March. 

£  s.  d. 

Paid  25th  March,  1859    1,240  11  0 

Interest  to  June,  at  5  per  cent     .             .         16  16  5 

Brokerage,  1  per  cent.      .             .             .           0  14  10 

Protest  charges     fl.  3  82 

and  .       3  82 


fl.  7  64  at  fl.  14.5  0  10     6 


Postages  .  .  .  .  .054 


£1,2-58  18     1" 


The  course  of  business  as  to  the  sale  and  purchase  of  foreign  bills,  is  as  follows  : — 
When  a  London  merchant  has  to  receive  money  from  a  correspondent  abroad,  he 
instructs  his  bill-l)roker  to  sell  an  amount  of  florins  (or  whatever  the  current  coin  of 
the  country  on  which  the  bills  are  to  be  drawn  may  be)  sufficient  at  the  current  rate 
of  exchange  to  raise  the  amount  in  sterling  money  which  he  has  to  receive.  The  rate 
of  exchange  is  constantly  var^nng  ;  but,  usually,  the  fluctuations  do  not  amount  to  much. 
As  soon  as  the  .seller  knows  at  what  rate  of  exchange  the  bills  have  been  sold,  he  draws 
them  in  florins  or  other  foreign  money  ;  and  thus  the  bills  simply  entitle  the  buyer  of 
them  to  receive  so  many  florins  (or  as  the  case  may  be),  and  they  contain  no  allusion 
whatever  to  the  amount  of  sterling  money  paid  for  them.  Inasmuch,  however,  as 
there  is  no  rate  of  exchange  for  foreign  bills  at  Liverpool  or  other  places  in  the  interior, 


I 
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and  as,  by  reason  of  the  daily  Huc-t nations  in  the  rate  of  exchange,  meichants  at  those 
places  do  not  know  at  what  rate  their  bills  will  be  sold  in  London,  they  are  unable  to 
draw  them  in  foreign  coin,  it  is  usual  to  draw  [543]  such  bills  in  sterling  money, 
but  "payable  at  the  exchange  as  per  indorsement."  The  London  correspondent, 
when  he  has  sold  the  bills,  and  knows  the  amount  of  foreign  money  which  the  buyer 
is  to  ha\e,  iTidorses  them  (as  in  this  case)  payable  at  the  agreed  rate  of  exchange  ;  and 
thus  the  bills  are  practically  turned  into  bills  payable  in  foreign  money.  The  rate  of 
exchange  at  which  foreign  bills  are  sold  varies  somewhat  in  proportion  to  the  commercial 
position  and  standing  of  the  sellers  ;  and,  in  calculating  the  rate  of  exchange,  interest 
for  the  time  the  bills  have  to  run  is  always  taken  into  account. 

On  the  "2 1st  of  February,  1859,  Messrs.  E.  Busch  &  Co.,  merchants  at  Liveipool, 
having  a  demand  upon  one  Carl  Von  Thornton,  a  merchant  at  Vienna,  drew  at 
Ijivei'pool  the  two  bills  in  question,  for  7501.  and  4001.  Us.,  respectively,  payable  to 
the  order  of  themselves  "  at  the  exchange  as  per  indorsement,"  and  indorsed  them 
specially  to  the  defendants,  for  sale  in  London.  The  defendants  having  received  the 
bills  on  the  22iid  of  March,  immediately  instructed  their  bill  broker,  Mr.  Wade,  to 
sell  them  on  change,  which  he  did  on  the  same  day  to  the  plaintiffs,  and  the  defen- 
dants indoised  them  to  the  plaintiffs  as  before  stated.  The  bills  were  on  the  same 
day  delivered  to  the  plaintiffs,  and,  in  accordance  with  the  usual  course  of  business, 
the  plaintiffs  on  the  25th  of  March  paid  to  the  defendants  12401.  Us. 

The  bills  became  due  on  the  21st  of  June  (no  days  of  grace  being  allowed  by  the 
Prussian  law),  and  were  dishonoured,  and  were  returned  protested  to  the  plaintiffs  by 
their  correspondents  at  Vienna.  Immediate  notice  of  the  dishonour  was  given  to  the  de- 
fendants, and  the  amount,  with  interest  and  expenses  (12581.  IBs.  Id.),  demanded  of  them. 

The  defendants  insisted  tliat  they  were  only  liable  for  the  value  in  sterling  money 
of  florins  13,708,  7c.  on  [544]  the  day  the  bills  became  due,  with  interest  and  expenses, 
— which,  at  the  then  rate  of  exchange,  would  be  9521.  12s.  9d.  ;  and,  this  latter 
sum  having  been  paid  into  court,  the  amount  in  dispute  between  the  parties  was 
3061.  5s.  4d. 

The  contest  at  the  trial  was,  whether  (as  the  defendants  contended)  the  plaintiffs 
were  entitled  to  the  value  at  V'ieinia  on  the  day  the  bills  became  due  of  the  number  of 
florins  which  they  represented,  and  the  interest  and  expenses  incurred  in  consequence 
of  their  dishonor ;  or  (as  the  plaintiffs  contended)  whether  the  holdeis  had  the  option 
of  demanding  back  the  sum  they  had  paid  for  the  purchase  of  the  bills,  or  of  having 
recourse  to  the  recambio  account,  whichever  they  should  find  most  to  their  advantage. 

It  was  conceded  that  tiie  holder  would  have  been  entitled  to  demand  back  the 
sum  he  gave  for  the  bills,  if  they  had  been  retuined  for  non-acceptance. 

On  the  part  of  the  plaintill's,  several  witnesses  were  called  to  prove  the  usage  of 
merchants  in  London  on  the  subject  to  be  as  they  contended.  The  evidence  was 
objected  to,  but  received  by  the  Cliief  Justice,  subject  to  a  motion.  These  witnesses 
were,  Mr.  liawlings,  of  the  house  of  ilambro  iV  Sons,  German  merchants  and  bankers, 
— Mr.  Cohen,  who  managed  the  foreign  bill  depai'tment  at  Messrs.  Rothschild's, — 
M.  Bordier,  a  French  mei'cliant  andljanker, — Mr.  Raphael,  a  merchant  having  extensive 
dealings  in  American  bills, — M.  Mieville,  a  foreign  banker, — Mr.  Sharp,  a  merchant 
and  brokei', — Mr.  Newton,  a  Ijrokcr  and  notary, — and  Messrs.  Woollaston,  .lourdain, 
Ripley,  Meyer,  and  Knowles,  exchange  and  bill-brokers, — all  of  whom  had  had  extensive 
dealings  in  foreign  bills  :  and  they  all  stated  that  they  invariably,  in  settling  foreign 
dishonoured  bills,  if  they  found  it  to  their  advantage,  claimed  and  exercised  the  option 
for  which  the  plaintiffs  contended. 

[545]  On  the  other  hand,  Mr.  Wade,  the  broker  who  had  negotiated  the  sale  of 
the  liills  in  question  for  the  ilefendants,  Mr.  Page,  a  clerk  in  iiarings'  house,  of  great 
experience,  and  Messrs.  Scin'oder,  Siordct,  Ini  Thurji,  Bcnccke,  Oodofroi,  Lcmnic,  Co.x, 
Bischotl'shcim,  Rohrwegcr,  and  Weber, — merchants  and  brokers,  all  more  or  less 
extensively  engaged  in  foreign  bill  transactions, — de])ose(l  that  they  had  ne\er  heard 
of  the  alleged  custom  of  resorting  to  the  price  paid  for  the  purchase,  in  the  case  of  a 
dishonored  foreign  bill,  but  always  settled  upon  the  recamljio  account. 

In  his  instruction  to  the  jury,  the  Lord  Chief  .Justice  said, — (Ordinarily  speaking, 
the  contract  of  the  diawcr  of  a  bill  of  exchange  is  a  conditional  contract  to  become 
liable  in  case  the  acceptor  should  refuse  payment  at  maturity, — a  conditional  liability 
in  that  case  to  indenniify  the  holder  ag;iinst  the  non-performance  l>y  the  acceptor  of 
his  contract;  ami,  where  the  money  is  j)ayal)le  in  oiw  currency,  no  question  can  arise. 
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If  the  acceptoi-  of  a  bill  for  1001.  does  not  pay  the  bill  at  maturity,  the  drawer  is 
bound  to  pay  that  sum,  with  interest  and  expenses,  to  indemnif}'  the  holder.  But 
here,  the  bill  is  drawn  in  pounds  sterling,  and  is  drawn  upon  a  merchant  at  Vienna, 
who  is  to  pay  in  florins  at  the  exchange  indorsed  thereon  ;  and  the  effect  of  that, 
according  to  the  evidence,  is,  exactly  as  if  it  had  been  a  bill  for  so  many  Horins 
as  the  sura  mentioned  in  the  bill  would  amount  to  at  the  exchange  specified  by  the 
indor.sement.  The  contract,  therefore,  of  the  acceptor,  was,  to  pay  .so  many  florins 
at  the  maturity  of  the  bills  :  and  the  drawer  here  says  that  he  performs  his  duty  by 
paying  as  many  florins  as  the  acceptor  was  bound  to  pay,  and  the  expenses  occasioned 
by  the  acceptor's  default.  The  plaintitt's,  the  holders,  on  the  other  hand,  insist  that 
they  are  entitled  to  be  paid  according  to  the  value  of  the  florin  at  the  time  they 
purchased  the  bills. 

[546]  After  observing  upon  the  evidence  given  in  support  of  and  against  the 
alleged  custom,  his  Lordship  proceeded  : — But  there  are  many  general  considerations 
which,  as  mercantile  men,  it  is  highly  important  that  you  should  have  in  your  minds 
before  you  dispose  of  this  question,  which  seeks  to  place  the  law  of  England  with 
I'espect  to  the  liability  of  the  drawers  of  foreign  bills  in  a  position  different,  as  far  as  I 
can  see,  from  any  other  known  mercantile  law.  In  all  my  experience,  I  must  say  I  never 
met  with  any  allusion  to  the  custom  or  usage  here  sought  to  be  set  up.  The  ordinary 
right  of  the  holder  of  a  dishonored  bill  being  such  as  I  have  before  stated,  it  seems  to 
me  that  the  claim  of  tiie  plaintift's  in  this  case  introduces  an  anomalj'  ;  and,  seeing  the 
inipoitance  of  the  subject,  it  behoves  you,  before  you  estalUish  such  a  usage  by  your 
verdict,  to  be  thoroughly  satisfied  that  it  is  borne  out  by  the  evidence.  You  will 
take  into  account,  that,  as  far  as  the  German  Law  is  concerned,  it  is  clear, — indeed,  it 
is  conceded  on  all  hands, — that,  when  the  bills  were  presented  to  Thornton  for  payment, 
and  payment  was  refused,  the  (iei-man  holder  was  only  entitled  to  flraw  upon  what 
is  called  the  I'ecambio  account,  that  is,  for  such  an  amount  in  pounds  sterling  as  would 
on  the  "ilst  of  June,  the  day  of  dishonor,  have  recouped  him  the  number  of  florins 
which  Thornton  the  acceptor  ought  to  have  paid,  with  interest  and  charges.  It  seems, 
therefore,  strange,  that,  when  the  bill  gets  hack  to  London,  the  purchaser  of  the  bill 
should  be  entitled  to  claim  from  the  drawer  a  dift'eient  amount  from  that  which  would 
have  satisfied  the  contract  in  Vieiuia.  With  regard  to  bills  drawn  in  London,  there 
would  be  nothing  on  their  face  to  shew  how  much  the  indorsees  had  given  for  them  : 
so  that,  if,  instead  of  being  drawn  in  Liverpool,  the  bills  in  question  had  been  drawn 
in  Loudon,  the  holders  would  only  [547]  have  been  entitled  to  demand  the  sum  in 
pounds  sterling  which  would  at  the  time  of  the  dishonor  have  been  represented  by 
florins  at  the  exchange  of  1  Iff.  5c.  If  the  holders  were  allowed  to  claim  the  sum 
they  paid  for  the  purchase  of  the  bills,  they  would  be  claiming  something  which  did 
not  appear  to  be  the  contract  upon  the  face  of  the  instrument.  The  amount,  too, 
might  vary  in  the  case  of  dirt'erent  indorsers  ;  and  so,  instead  of  the  measure  of 
damages  l)cing  regulated  by  some  standard  common  to  all  the  parties  through  whose 
hands  the  bills  pass,  each  might  claim  a  difterent  amount,  accoiding  to  the  price  he  paid 
for  the  bills. 

His  Lordship  then  proceeded  to  comment  on  the  evidence  given  by  the  plaintiffs 
to  establish  the  custom  they  relied  on  ;  and  he  observed,  that,  although  one  of  the 
witnesses,  Mr.  Rawlings,  had  spoken  to  the  option  to  claim  from  the  drawers  the  sum 
given  for  the  purchase  of  the  bill  having  been  exercised  to  the  extent  of  about 
'Jo  per  cent,  of  the  cases  which  had  occurred  in  his  experience,  yet  all  the  others 
agreed  that  it  was  only  occasionally  that  it  was  to  the  holder's  interest  to  settle  upon 
any  other  than  the  recambio  principle  :  and  there  never  has  been  an  instance  of  the 
option  being  enforced  in  a  court  of  law.  Nor  does  the  claim  now  put  forward  by  the 
plaintift's  appeal"  to  be  recognized  by  any  writer  upon  the  law  of  bills  of  exchange,  or 
by  any  book  of  authority,  with  the  exception  of  a  passage  to  which  my  attention  has 
been  drawn  in  Pardessus,  Cours  de  Droit  Commercial,  vol.  1,  §  437,  which,  however, 
to  my  mind,  does  not  go  quite  far  enough. 

If  the  damages  are  to  be  measured  by  what  the  acceptor  ought  to  have  paid  at 
the  maturity  of  the  bills,  the  defendants  ai-e  entitled  to  your  verdict,  they  having  paid 
into  court  a  sum  sufficient  to  cover  that,  with  interest,  costs,  and  expenses.  If,  on 
the  other  hand,  the  measure  of  damages  ought  to  be  the  amount  which  the  [548] 
plaintiffs  paid  for  the  purchase  of  the  bills,  then  the  plaintitt's  will  be  entitled  to  your 
vei-dict  for  the  amount  agreed  on. 
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The  jury  returned  a  verdict  for  the  plaintiffs  for  3151.,  and  leave  was  reserved  to 
the  defendants  to  move. 

.Tames  ^\■ilde,  Q.  C,  accordinijly  m  Hilary  Terra  last  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendants,  on  the  giound  that  the  evidence  of  custom  was  inadmis- 
sible ;  or  for  a  new  trial,  on  the  ground  that  the  veidict  was  against  the  evidence  as 
to  the  existence  of  the  custom.  He  referi'ed  to  J>e  Tastel  v.  Baring,  1 1  East,  265,  and 
Story  on  Bills,  S§  399  et  seq. 

Bovill,  i}.  C.,\ind  Cleasfay,  in  Easter  Term,  shewed  cause.  The  damages  which 
the  plaintitis  claim  to  be  entitled  to  in  this  case  are  precisely  those  which  a  purchaser 
of  goods  would  claim  on  the  seller's  failure  to  perform  his  contract.  In  that  case,  if 
the  market-price  remained  the  same,  the  purchaser  would  recover  back  the  money  he 
had  paid  :  but,  if  the  goods  in  the  mean  time  had  gone  up  in  price,  he  would  be 
entitled  to  recover  in  addition,  as  damages  for  the  non-delivery,  the  difference 
between  the  contract  and  the  market-price.  [Bvles,  J.  Who  broke  the  contract 
here?]  The  drawers  of  the  bills.  [Byle.s,  J.  What  contract?]  To  indemnify  the 
indorsees, — to  repay  them  (on  the  acceptor's  default)  the  sum  they  paid  them  for  the 
bill,  or  to  pay  on  the  recambio  principle,  viz.  the  value  of  the  bill  at  the  time  of  its 
maturity  at  Vienna,  whichever  was  the  most  advantageous  to  them.  The  liability  of 
the  drawer,  on  the  default  of  the  acceptor,  depends  upon  the  law-merchant.  The 
holder  is  entitled  to  damages  in  some  instances  beyond  interest.     In  Auriol  v.  l'Iioma.% 

2  T.  K.  52,  it  was  held  that,  where  a  bill  indorsed  over  was  not  duly  paid,  the 
indorsee  might  charge  the  indorser  with  interest,  ex-[549]-change,  and  other  incidental 
expenses,  beyond  the  amount  of  51.  per  cent.,  if  such  charges  be  reasonable,  warranted 
by  usage,  and  not  made  a  colour  foi  usury  ;  and  that  the  charge  of  10s.  per  pagoda 
on  a  bill  returned  protested  from  India  was  not  excessive,  though  it  was  taken  in 
payment  here  at  the  rate  of  6s.  6d.  per  pagoda.  Buller,  J.,  there  says  :  "  It  is  now  clearly 
settled  that  the  party  is  entitled  to  take  not  only  51.  per  cent,  for  legal  interest,  but 
also  a  reasonable  sum  for  remitting  and  other  necessary  incidental  expenses.  The 
demand  in  the  present  case  arises  upon  a  bill  of  exchange  payable  in  India,  which,  if 
not  paid  there  when  due,  would  carry  the  interest  allowed  in  that  country  ;  and  it  is 
admitted  that  the  constant  course  with  respect  to  bills  returned  protested  from  India 
has  been  to  allow  at  the  rate  of  10s.  per  pagoda,  which  includes  interest,  exchange, 
and  all  other  charges.  In  Francis  v.  lluckcr,  Amblei-,  672,  there  being  a  law  in 
Peini.sylvania,  that  bills  drawn  or  indorsed  there  on  persons  in  England,  and  piotested, 
should  be  paid  to  the  holdei'  with  20  per  cent,  for  damage,  bills  drawn  on  a  merchant 
in  P]nglaiid  wei'e  accepted  hy  him  :  he  then  becoming  bankrupt  before  they  were  due, 
they  wei'e  protested  for  non-payment :  and  the  drawei',  having  paid  the  money  due 
on  the  bills  and  the  20  per  cent,  to  the  holdei',  was  permitted  to  prove  both  under 
the  commission.  Lord  Chancellor  Camden  said:  "The  nature  of  the  engagement  is, 
to  pay  the  bills,  or  the  20  per  cent.,  the  consequential  damages,  according  to  the  law 
of  i'enn.sylvania,  the  same  as  if  it  had  been  by  express  stipulation.  Every  body  must 
take  cognizance  of  the  laws  of  that  country  where  he  corresponds  and  has  dealing ; 
otherwise  there  would  be  an  end  of  trade."  That  case  was  cited  and  acted  upon  ia 
a  recent  case  of  JVallcer  v.  Hamilton,  before  the  Lords  .Justices.     In  Laing  v.  Barclay, 

3  [550]  Stark.  N.  P.  C.  3t^,  upon  the  dishonour  of  a  bill  drawn  in  Demerara  upon 
England  sent  b.-ick  protested,  damages  at  the  rate  of  25  per  cent,  were  admitted  to  bo 
the  customary  allowance.  The  question,  as  Lord  Ellenborough  said  in  Dc  Tadct  v. 
Baring,  2  Campb.  65,  nuist  de[)end  upon  the  usage  of  merchants,  and  that  as  to  this 
matter  varies  in  different  countiies.  The  usage  in  France  is  thus  stated  in  the 
Brussels  edition  (lt<33)  of  the  Cours  de  Droits  Commercial,  by  Tardcssus,  vol.  i., 
p.  232,  §437: — "  Les  eondamnations  que  le  jjortcur  a  dioit  d'obtenir  contre  chacuii 
de  ceux  qu'il  poursuit  pcuvcnt  consister,  ou  dans  le  montant  exprime  par  la  lettro  do 
change  avec  interets  du  jour  du  protet  faute  de  paieniont,  et  les  frais  ;  ou,  s'il  lo 
prefcre,  dans  la  restitution  de  la  somme  ([u'il  a  donnee  pour  acqucrir  la  lettro  de 
change  comme  a  droit  do  I'obtenir  un  achcteur  tSvince.  On  a  vu  en  effet  par  les 
principes  cxpli(|U(''s  no.  26,  que  les  variations  du  change  pouvaicnt  etro  tollos  (pio  la 
somme  donni'c  pour  ac(|ur!rir  une  lettro  se  trouvat  plus  considerable  que  celle  qu'on 
(ibtiendrait  si  lo  paiement  dc  la  somme  t'noncee  dans  cetle  Icttre  etait  eil'ectue  A, 
IV'chi'ance.  Lo  jjortcur  a,  s'il  le  ])r(''fero,  la  faculte  dc  tircr  du  lieu  dans  Icquel  la  Icttre  etait 
payable,  sur  le  tircur  ou  sur  I'un  des  cndosseiu's,  une  autre  Icttre  de  change  (|ui  so  com- 
pose,— 1,  du  principal  do  cello  qui  a  ete  protcstec  et  des  intcrOts  a  compter  du  jour  du 
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protet, — 2,  des  frais  de  protet, — 3,  des  autres  frais  legitimes,  tels  que  eeux  de  commis- 
sion de  banque  on  courtaue,  et  de  \o\'age,  a  la  charge  par  lui  d'affirmer,  s'il  en  est  re<inis, 
qu'il  est  venu  exprt's, — 4,  des  debourses  da  timbre  et  dn  port  des  lettres  que  le  defaut 
de  paiement  a  pu  forcer  d'ecrire.  Cette  nouvelle  lettre  de  change  s'appelle  retraite  ; 
elle  ne  doit  pas  exceder  ce  qua  veritablement  droit  de  demander  eelni  (jne  la 
tire:  il  est  done  necessaire  que  la  preuve  justificative  raccorapagne.  Cette  [551] 
preuvre  sVtablit  par  un  compte  de  retour,  qui  doit  etre  joint  a  la  retraite,  ainsi  que 
le  protet,  on  une  expedition  de  cet  acte.  Ce  compte  doit  enoncerle  nom  de  celui 
sur  qui  la  retraite  est  faite,  parceque,  sans  cela,  il  ne  serait  pas  possible  de  reconnaitre 
si  le  compte  est  relatif  a  la  lettre  quil  accompagne,  et  d'eviter  les  fraudes  qui  pourraient 
resulter  de  cette  incertitude.  II  doit  egalement  enoncer  le  prix  du  change  auquel  la 
retraite  est  negociee,  qu'on  uomme  rechange."  "  Ce  rechange  (§  4:>8)  est  rindemnit«i 
que  le  tireur  de  la  retraite  paie  a  celui  qui  lui  en  compte  le  montant  en  monnaie 
eft'ective,  indemnite  qui  depend,  comme  le  change  lui-meme,  de  diverses  circonstances 
qui  le  modifient  suivant  les  regies  que  nous  avons  donnees  nos.  26  et  suiv.  Pour 
laisser  le  moins  possible  a  I'arbitraire,  on  a  pose  des  bases,  en  indiquant  le  eours  d'apres 
lequel  le  rechange  devait  etre  detei-mine.  Ce  cours  pent  variei'  scion  que  la  retraite 
est  faite  sur  le  tiieur  ou  sur  Tun  des  endosseurs  ;  et  les  regies  generales  des  contrats 
servent  de  guide  dans  ce  cas.  L'endosseur  est,  comme  nous  avons  eu  occasion  de  le 
dire,  un  veritable  tireur  ii  I'egard  de  celui  a  qui  il  a  cede  la  lettre  de  change.  Mais 
sous  ce  rapport,  et  quand  on  veut  agir  centre  lui,  ce  n  est  pas  le  lieu  d'oii  cette  lettre 
a  ete  tire  originairement  qui  pent  etre  considere  comme  celui  d'oii  il  la  tiree,  c'est  le 
lieu  ou  il  a  fait  sa  negociation  par  rendossement.  Ainsi,  le  rechange  se  regie,  a  I'egard 
du  tireur,  par  le  cours  du  change  du  lieu  oil  la  lettre  etait  payable,  sur  celui  d'oii  elle 
a  ete  tiree  ;  et,  i\  I'egard  des  endos-seurs,  il  se  rtgle  sur  le  cours  du  change  du  lieu  oil 
la  lettre  a  ete  remise  ou  negociee  par  eux,  sur  celui  oil  le  remboursement  s'efj'ectue." 
[Erie,  C.  J.  You  contend  that  the  usage  varies  with  the  different  countries  upon 
which  the  bill  is  drawn.]  In  Hambro,  the  usage  is  in  favor  of  the  defendants'  con- 
tention :  see  the  Hambro'  Ex-[552]-change  Law,  1811.  But,  according  to  the  Prussian 
Code  of  1849,  articles  49-52,  it  is  the  other  way.  Pothier  du  Contrat  de  Change, 
part  1,  ch.  iv.,  art.  58(a),  lays  down  the  law  thus, — "  L'obligation  principale  et  primi- 
tive que  le  tireur  contracte  par  ce  contrat  de  change  envers  I'autre  contractant,  est  de 
lui  payer,  par  le  moyen  d'une  lettre  de  change,  an  temps  et  an  lieu  convenus,  I'argent 
qu'il  lui  a  donne  a  recevoir  en  echauge  de  I'argent  ou  autre  valeur  de  la  lettre  qu'il  a 
reiju  ou  qu'il  doit  recevoir  ici  de  lui.  Le  tireur,  par  ce  contract,  s'oblige  envers  I'autre 
partie  de  lui  faire  donner  au  temps  et  au  lieu  convenus,  non  pas  precisement  et  deter- 
minement  tels  sacs  d'argent  qu'il  a  fais  remetti-e  pour  cet  effet  a  celui  sur  qui  la  lettre 
est  tiree,  mais  une  certaine  somme  d'argent ;  il  se  rend  debiteur,  non  certorum 
corporum,  sed  quantitatis.  C'est  pourquoi,  s'il  arrivait  que  celui  sur  qui  la  lettre  est 
tiree  vint  a  perdre  par  une  force  majeure  les  foiids  qui  lui  ont  ete  remis  par  le  tireur 
pour  I'acquittement  de  la  lettre  de  change,  puta,  par  le  pillage  de  sa  maison  dans  une 
sedition  ;  le  tireur  ne  serait  pas  pour  cela  libere  de  son  obligation  :  car,  le  principe 
que  la  perte  dela  chose  due,  qui  survient  par  une  force  majeure,  tombe  sur  le  creancier, 
et  libere  le  debiteur,  n'a  d'application  qa'a  I'egard  des  obligations  de  corps  certains  : 
mas  il  n'en  pent  avoir  k  I'egard  des  obligations  d'une  somme  d'argent,  a  I'egard 
desquelles  an  contraire  la  loi  11,  Cod.  si  cert,  pet.,  dit:  Incendium  lere  alieno  non 
exuit  debitorem.  Voyez  notre  Traite  des  Obligations,  n.  658."  The  learned  author 
goes  on,  art.  59, — "  De  l'obligation  principale  que  le  tireur  contracte  envers  I'autre 
partie,  de  lui  faire  payer  au  temps  et  au  lieu  convenus  une  certaine  somme  d'argent 
par  le  moyen  dune  lettre  de  change,  derivent, — 1,  l'obligation  de  lui  fournir  la 
[553]  lettre  de  change, — 2,  celle  des  dommages  et  interets,  au  cas  qu'elle  ne  soit  pas 
acquittee  a  I'echeance,  ou  de  la  re.stitution  de  la  valeur  qui  a  ete  donnee,  au  choix  du 
donneur  de  valeur."  He  there  treats  it  as  a  matter  derived  from  the  principal  obliga- 
tion ;  which  is  entirely  in  accordance  with  the  principles  of  our  law.  If  I  pay  a  man 
lOOOl.  for  a  cargo  of  wheat,  and  he  fails  to  fulfil  his  contract,  I  have  the  option  of 
suing  him  for  the  recover}'  back  of  the  money,  or,  if  the  market  has  in  the  meantime 
risen  so  as  to  make  it  more  to  my  interest  to  do  so,  I  may  adhere  to  the  contract, 
and  sue  him  for  damages  for  the  breach  of  it.  So,  here,  the  defendants,  having  failed 
to  perform  their  contract  by  delivei-ing  to  the  plaintiffs  the  stipulated  number  of  florins 

((()  (Euvres  de  Pothuier,  par  Dupin  (Paris,  1835),  vol.  3,  p.  147. 
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at  Vienna  on  the  21st  of  June,  1S59,  are  boiuid  to  restore  the  plaintiffs  to  their 
original  position,  by  returning  them  the  amount  they  paid  for  the  bargain.  In  Bylcs 
on  Bills,  7th  edit.  Mb,  it  is  said:  "  Ke-exehange  is  the  e.xpense  incurred  by  the  bill 
being  dishonored  in  a  foreign  country,  in  which  it  was  payable,  and  returned  to  the 
country  in  which  it  was  made  or  indorsed,  and  there  taken  up :  the  amount  of  it 
depends  on  the  course  of  e.xchange  Ijetween  the  two  countries.  The  nature  of  the 
transaction  is  this, — a  merchant  in  London  draws  on  his  debtor  in  Lisbon  a  bill  in 
favor  of  A.,  for  so  much  in  the  currency  of  Portugal,  for  which  he  receives  of  A.  its 
cori-esponding  value  at  the  time  in  English  currency.  Sometimes  a  bill  for  that 
amount  in  Portuguese  currency  can  be  purchased  in  London  for  less,  sometimes  it 
will  fetch  more  English  money,  according  to  the  course  of  exchange.  Suppose  the 
rate  of  exchange  to  fall  when  the  bill  becomes  due  ;  that  is,  suppose  it  requires  in 
London  more  English  monev  to  purchase  a  bill  on  Lisbon  for  the  same  sum,  and  that 
in  Lisbon,  to  repFace  it,  a  larger  bill  must  be  drawn  on  [554]  London,  A.,  the  holder, 
has  a  right  to  the  payment  of  that  .sum  in  Portuguese  currency  at  Lisbon.  The  bill 
is  dishonored  ;  he,  tlie  holder,  is  therefore  entitled  to  recover  of  the  drawer,  not  only 
the  value  which  he  formerly  gave  for  the  bill,  but  as  much  as  he  must  draw  a  bill  for 
in  Lisbon  on  London,  in  order  to  replace,  at  the  time  and  on  the  spot  when  and  where 
the  bill  should  have  been  paid,  the  sum  which  he  was  entitled  to  receive :  "  citing  Be 
Tadet  v.  Baring,  11  East,  26-5,  2  Campb.  65.  In  Story  on  Bills,  §  399,  the  rule  is  thus 
stated, — "  In  respect  to  the  drawers  and  indorsers  of  bills  of  exchange  which  have 
been  dishonored  either  by  non-acceptance  or  non-payment,  they  are  ordinarily  liable 
to  the  holder  for  the  principal  sum,  and  interest,  and  the  damages  and  expenses 
incurred  by  the  dishonor.  These  damages  may,  according  to  the  law  of  different 
countries,  vary  in  their  amount  and  in  the  mode  of  ascertaining  them.  But  the  same 
general  principles  of  the  law-merchant  pervade  the  systems  of  most,  if  not  of  all,  com- 
mercial nations  in  modern  times,  founded  upon  a  large  and  comprehensive  equity. 
The  principal  sum  is,  of  course,  ascertained  by  its  true  or  par  value  at  the  place  of 
acceptance  or  payment.  The  damages,  in  the  absence  of  any  positive  or  customary 
rule,  are  ascertained  by  the  rate  of  re-exchange  between  the  country  where  the  bill  is 
accepted  and  the  country  where  the  bill  is  drawn,  in  the  case  of  the  drawer ;  and 
between  the  former  and  the  country  where  the  bill  is  indorsed,  in  the  case  of  the 
indorser.  The  interest  is  allowed  according  to  the  law  of  the  place  where  the  money 
is  due  and  ought  to  be  paid  ;  and  the  expenses  are  the  ordinary  charges  of  protesting 
the  bill,  and  other  incidental  expenditures."  In  the  note  reference  is  made  to  3  Kent's 
Commentaries,  11.5,  where  it  is  said:  "The  engagement  of  the  drawer  and  indoi'ser 
of  every  bill  is,  that  it  shall  be  paid  at  the  pi-oper  time  and  place  ;  [555]  and,  if  it  be 
not,  tlie  holder  is  entitled  to  indemnity  for  the  loss  arising  from  this  breach  of  contract. 
The  general  law-merchant  of  Europe  authorizes  the  holder  of  a  protested  bill  immediately 
to  re-draw  from  the  place  where  the  Ijill  was  payable,  on  the  diawer  or  indorser,  in 
order  to  reimburse  himself  for  the  principal  of  the  bill  protested,  the  contingent 
expenses  attending  it,  and  the  new  exchange  which  he  pays.  His  indemnity  requires 
him  to  draw  for  such  an  amount  as  will  make  good  the  face  of  the  bill,  together  with 
interest  from  the  time  it  ought  to  have  l)een  paid,  and  the  necessary  charges  of  protest, 
postage,  and  broker's  commission,  and  the  current  rate  of  exchange  at  the  place  where 
the  bill  was  to  be  demanded  or  payable,  on  the  place  where  the  bill  was  drawn  or 
negotiated  {<i).  The  law  does  not  insist  upon  an  actual  re-drawing,  but  it  enables  the 
holder  to  recover  what  would  be  the  j)rice  of  another  new  bill  at  the  place  where  the 
bill  was  dishonored,  or  the  lo.s.s  on  the  rc-exchange  ;  and  this  it  does  by  giving  him 
the  face  of  the  protested  l)ill,  with  interest,  and  the  necessary  expenses,  including  the 
amount  or  ])iice  of  the  re-exchange."  Story,  in  S  405,  speaking  of  the  French  law 
says:  "The  holder,  upon  the  dishonour  by  non-payment,  has  an  election  either  to 
receive  from  the  antecedent  parties  to  tlie  bill  the  amount  expressed  therein,  with 
interest  from  the  protest  for  non-payment,  and  the  expenses  thereof:  or,  if  he  prefers 
it,  the  restitution  of  the  sum  to  obtain  the  bill  of  exchange  ;  or,  if  he  prefers  it,  he  has 
a  right  to  re-draw  from  the  place  where  the  bill  is  payable,  upon  the  drawer  or  the 
indorsers  another  bill  of  exchange  (or  re-exchange,  or,  as  it  is  usually  called  in  the 
French  law,  retraite,)  for  the  amount  of  the  principal  sum  of  the  protested  bill,  and 

(a)  See  Gihh.'t  v.  Freemonf,  9  Exch.  25,  where  25  per  cent,  was  allowed  for  interest 
on  bills  drawn  and  negotiated  in  California. 
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interest  from  the  date  of  the  protest,  the  expenses  of  the  [556]  protest,  and  the  other 
lawful  expenses,  such  as  commissions  or  brokerage,  or  journej-s  when  requisite  to 
obtain  payment,  and  the  necessaiy  stamp-duties,  and  postage  ;  pro\ided  these  expenses 
do  not  exceed  what  of  right  are  demandable." 

In  order  to  shew  what  was  the  usage  in  London  in  respect  of  foreign  bills  "-eturned 
dishonoured,  it  was  necessary  to  call  witnesses.  The  rule  is  well  stated  by  Parke,  B., 
in  delivering  the  judgment  of  the  court  in  Hiitton  v.  irarren,  1  M.  &  W.  466,  475, — 
"  It  has  long  been  settled,  that,  in  commercial  transactions,  extrinsic  evidence  of 
custom  and  usage  is  admissible  to  annex  incidents  to  written  contracts,  in  matters 
with  reference  to  which  they  are  silent.  The  same  lule  has  also  been  applied  to  con- 
tracts in  other  transactions  of  life,  in  which  known  usages  have  been  established  and 
prevailed  :  and  this  has  been  done  upon  the  principle  of  piesumption,  that,  in  such 
transactions,  the  parties  do  not  mean  to  express  in  writing  the  whole  of  the  contract 
by  which  they  intended  to  be  bound,  but  a  contract  with  i-eference  to  those  known 
usages."  So,  in  2  Taylor  on  Evidence,  §  1067,  it  is  .said:  "Parol  evidence  of  usage 
or  custom  is  not  confined  to  cases  where  the  written  instiument  is  expressed  in 
ambiguous  technical  language  ;  for,  it  is  certainly  sometimes  admissible  to  annex 
incidents,  as  it  is  termed, — that  is,  to  shew  what  things  are  customarily  treated  as 
incidental  or  acces.sorial  to  the  principal  thing  which  is  the  subject  of  the  contract,  or 
to  which  the  instrument  relates.  For  instance,  though  a  bill  of  exchange  or  promissory 
note  is  silent  as  to  any  days  of  grace,  parol  evidence  of  the  known  and  e.stablished 
usage  of  the  country  or  place  where  the  Ijill  or  note  is  payable,  is  admissible  to  shew 
on  what  day  the  grace  expired."  1  his  rule  which  is  expressed  by  the  maxim.  In 
contractis  tacite  insunt  quaj  sunt  moris  et  consuetudinis,  is  adopted  in  the  notes  [557] 
to  IFigglcsicofth  v.  Dallisim,  in   1  Smith's  Leading  Cases,  300.     In  MeUiih  v.  Simeon, 

2  H.  Bl.  378,  as  well  as  in  JJe  Tastet  v.  Baring,  2  Campb.  65,  and  Gantt  v.  Mackenzie, 

3  Campb.  51,  this  was  treated  as  a  question  for  the  jury.  Eyre,  C.  J.,  in  Mellish  v. 
Simeon,  siLVS  :  "The  drawer  must  pay  for  all  the  consequences  of  the  non-payment, 
and  the  loss  on  the  re-exchange  seems  to  me  to  be  a  part  of  the  damages  arising  from 
the  contract  not  being  performed." 

Lush,  <^.  C,  and  Honyman,  in  support  of  the  rule.  The  law  of  bills  of  exchange 
has  now  become  part  of  the  settled  law  of  England.  Though  formerly  a  foreign  bill 
might  have  been  accepted  by  parol,  the  amount  which  it  represented  was  always 
required  to  be  in  writing.  The  contract  of  the  drawer  is,  a  contract  to  indemnify  the 
holder  against  the  default  of  the  acceptor.  The  usage  sought  to  be  set  up  by  the 
plaintiti's  would  make  the  contract  one  varying  in  amount,  as  the  claim  happened  to 
be  made  against  the  drawer  or  a  subsequent  indorser.  Where  the  bill  is  returned  for 
non-acceptance,  the  holder  cannot  have  recourse  to  the  recambio  account :  all  he  can 
do  is,  to  reclaim  the  sum  he  paid  for  the  bill,  by  reason  of  the  failure  of  consideration. 
The  law  is  correctly  stated  in  the  argument  of  Sir  Vicary  Gibbs  in  the  case  of  L>e 
2'astet  V.  Baring,  1 1  East,  i!69, — "  The  nature  of  the  transaction  which  gives  rise  to  the 
t|uestion  of  exchange  and  re-exchange,  is  this  : — A  merchant  draws  on  his  debtor 
in  Lisbon  a  bill  in  favor  of  another  for  so  much  money  in  the  currency  of  Portugal, 
for  which  he  receives  its  corresponding  value  at  the  time  in  English  currency  ;  and 
that  corresponding  value  fluctuates  from  time  to  time,  according  to  the  greater  or 
lesser  demand  theie  may  be  in  the  London  market  for  bills  on  Lisbon,  and  the  facility 
of  obtaining  them  :  the  difference  of  that  va-[558]-lue  constitutes  the  rate  of  exchange 
on  Lisbon.  The  like  circumstances  and  considerations  take  place  at  Lisbon,  and  con- 
stitute in  like  manner  the  rate  of  exchange  on  London.  When  the  holder,  therefore, 
of  a  London  bill  drawn  on  Lisbon  is  refused  payment  of  it  in  Lisbon,  the  actual  loss 
which  he  sustains  is  not  the  identical  sum  which  he  gave  for  the  bill  in  London,  but 
the  amount  of  its  contents  if  paid  at  Lisbon,  where  it  was  due,  and  the  sum  which 
it  will  cost  him  to  replace  that  amount  upon  the  spot  by  a  bill  upon  London,  which 
he  is  entitled  to  draw  upon  the  persons  there  who  are  lialjle  to  him  upon  the  former 
bill.  That  cost,  whatever  it  may  be,  constitutes  his  actual  loss  and  the  charge  for 
a  re-exchange  "  («).  Story,  in  §  400,  says  :  "  By  re-exchange,  in  the  commercial  sense 
here  alluded  to  (in  the  section  cited  on  the  other  side,  399),  is  meant,  the  amount  for 
which  a  bill  can  be  purchased  in  the  country  where  the  acceptance  is  made,  drawn 
upon  the  drawer  or  indorser  in  the  country  where  he  resides,  which  will  give  the 

(a)  Adopted  in  Story  on  Bills,  §  401,  as  a  correct  illustration  of  the  subject. 
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holder  of  the  original  liill  a  sum  exaetly  equal  to  the  amount  of  that  bill  at  the  time 
when  it  ought  to  be  paid,  or  when  ho  is  able  to  draw  the  re-exchange  bill,  together 
with  his  necessary  expenses,  and  interest ;  for,  that  is  precisely  the  sum  which  the 
holder  is  entitled  to  receive,  and  which  will  indemnify  him  for  its  non-payment."  For 
coutirmation  of  this  the  learned  author  refers  to  3  Kent.  Com.  115.  He  also  refers 
to  fleineccius  de  Camlj.  cap.  -1,  §  45,  who  says  :  "Per  cambium  intelligiter  ipsa  summa 
qufe  solvenda  erat,  ncc  tamen  soluta  est.  Kecambium  (recambio),  quod  vocant  den 
Wieder-Kiick-txcger-Wechsel,  in  eo  consistit  quod  pr;t'sentans,  non  acceptatis  litteris 
cambialibus,  a  tertio  mutuam  sumit  peciuiiam,  et  pro  ea  litteras  cambiales  trassat  ad 
trassantem.  Quum  vero  id  sine  impendiis  fieri  nequeat,  damnum  [559]  iHud  omne 
repetitur  sub  nomine  recambii."  He  also  refers  to  Pardessus,  and  to  Pothier  du 
Contrat  de  Change,  Part  1,  c.  iv.  s.  64,  which  is  as  follows, — 'Celui  qui  a  fourni  la 
lettre  de  change  doit  quelquefois  rembourser  le  rechange  a  celui  a  qui  il  I'a  fourne. 
Pour  savoir  ce  que  c'est  que  ee  rechange,  il  faut  observer  que  celui  a  qui  la  lettre 
a  ete  fournie  pent,  eu  cas  de  refus  de  paiement  de  la  lettre,  apres  avoir  fait  son  protet, 
prendre  d'un  banquier  du  lieu  oil  la  lettre  etait  payable,  une  somrae  d'argent  pareille 
;\  celle  portee  par  la  lettre  qui  n'a  pas  t'te  acquittee,  et  donner  a  ce  banquier,  en 
echange  de  I'argent  qu'il  rei;oit  de  lui,  une  lettre  de  change  de  cette  sommo  tiree  a  vue 
sur  celui  qui  lui  avoit  fourni  la  sienne,  ou  sur  quelque  autre  pei'sonne.  Si,  pour  avoir 
cet  argent  en  echange  de  cette  lettre,  il  a  paye  a  ce  banquier  un  droit  de  change, 
parceque  I'argent  alors  gagnait  sur  les  lettres,  ce  droit  de  change  qu'il  a  paye  a  ee 
ban<|uier  pour  avoir  I'argent  done  il  avait  besoin,  est  ce  qu'on  appelle  le  rechange, 
dont  il  doit  etre  remboursee  par  celui  qui  lui  a  fourni  la  lettre  dont  on  lui  a  refuse 
le  paiement.  Celui  k  qui  la  lettre  a  ete  fournie,  pour  pouvoir  se  faire  rembourser  de 
ce  rechange,  est  tenn  de  justifier  par  des  pieces  valables  qu'il  a  pris  de  I'argent  dans 
le  lieu  auquel  la  lettre  qui  lui  a  ete  fournie  etait  tiree.  (Ordonnance  de  1673,  tit.  6, 
art.  7.)  L'interet  de  ce  rechange  ne  lui  est  du  que  du  jour  de  la  demande."  The 
passage  cited  from  the  Bru.sscls  edition  of  Pardessus  of  1833,  was  corrected  in  the 
Paris  edition  of  1841,  upon  the  authority  of  two  decisions  in  the  Court  of  Cassation. 
It  there  stands  as  follows  : — "  I.ies  condamnations  que  le  porteur  a  droit  d'obtenir 
contre  chacun  de  ceux  qu'il  poursuit,  consistent  dans  le  montaut  exprime  par  la  lettre 
de  change,  avec  intcrets  du  jour  du  protet  faute  de  paiement  (Rejit,  5  Mars,  1807, 
D.  7,  1,  191.  Cassation,  L>6  Janvier,  1818,  D.  18,  1,  264),  et  les  frais.  [560]  II 
pourrait  se  faire  neanmoins,  que  lors  de  la  negotiation  de  la  traite,  le  preneur  eut 
donne  au  tireur,  pour  I'obtenir,  une  somme  plus  forte  que  celle  que  la  lettre  e.vprime. 
Ce  cas  pent  etre  le  resultat  des  variations  de  change  dont  nous  avons  parlc  n.  26. 
■Supposons,  en  effet,  que  le  15  Janvier,  Pierre,  negociant  a  Lyon,  ait  tire  au  profit  de 
Paul  une  lettre  de  dix  millc  fr.  payable  a  Paris  le  15  Mai.  Au  moment  oil  le  ntigocia- 
tion  a  etc  fait,  le  change  de  Lyon  gagn.-iit  a  Paris  de  telle  .sorte  ipie  Paul  a  doniu'  dix 
mille  quatre  cents  fr.,  ou  mrme  plus,  poiirobtenii-  la  lettre  de  dix  mille  fr.  Lc  porteur 
non  paye,  qui  I'addresse  au  tireur,  ou  le  preneur  qui,  i)ar  Teflet  des  rccours  successifs, 
s'addresse  a  cc  nieme  tireur,  pout-il  lui  demaiider  les  clix  mille  quatre  cents  fr.  nioyen- 
nant  lesquels  il  pi-ouve  qu'il  a\'ait  achele  la  lettre  de  dix  mille  fr.  ?  I'our  I'atHrmative 
on  peut  dire  qu'il  est  dans  la  mcme  situation  qu'un  acheteur  evince,  qui  a  le  droit 
de  demander  la  restitution  du  prix  payc  par  lui,  outre  ses  dommages-iiiterets.  Mas 
un  examen  plus  attentif  conduit  a  altandonnor  cet  opinion.  Quelque  soit  le  pri.x  que, 
dans  sa  convenance,  et  pour  (iviter  iin  transport  \rargent,  Paul  ait  juge  convcnable  de 
donner  afin  d'avoir  une  lettre  de  change  de  dix  mille  fr.  sur  Paris,  il  n'a  droit  qu'a  cet 
somme  :  c'est  la  seule  eho.se  qui  lui  ait  ete  promise,  et  qui  lui  soit  due :  c'est  done  la 
scule  chose  ((u'il  ait  droit  d'exiger:  Cassation,  17  Frimaire,  au  5,  B.  No.  8,  page  282  ; 
Cassation,  11  Prarial,  an  5,  B.  N'o.  10,  p.  237.  Mais  une  autre  ressource  est  ouverte 
au  porteur,  et  il  peut  en  user  suivant  (ju'il  y  trouve  plus  d'iuti'ret.  II  a,  s'il  le  |)icfc're, 
la  faculte  de  tirer  du  lieu  dans  lc(|uel  la  lettre  etait  payable,  sur  le  ou  sur  I'un  des 
endosseuis,  une  autre  lettre  do  change,  qui  se  compose, —  I.  du  principal  do  celle  qui 
a  i-t(-  protestrc  et  des  int('-r(Hs  a  comptor  du  jour  du  ])rotct, — 2.  des  fr.iis  di'  protet, — 
3.  des  autres  frais  legitimes,  tcl  ijue  ceux  do  commi.ssiou  de  l)an(|ue  ou  [561]  courtage, 
et  de  voyage,  a  la  charge  j)ar  le  porteur  d'athrmor,  s'il  est  rc(|uis,  (jn'il  en  est  venii 
oxpres, — 4.  des  debourses  do  tindue  et  port  de  lettres  ((ue  le  defaut  do  paiement  a  pii 
forcer  d'ecrir.  Cette  nouvelle  lettre  do  change  s'appelle  rechange  ;  olio  no  iloit  pas 
exceder  ce  qu'a  veritablement  droit  de  deraan(lor  celui  <(ui  la  tire  ;  il  est  done  neces.saro 
que  la  preuve  justificative  1'  accompagne.     Elle  s'otablit  par  un  compte  dc  retour,  qui 
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doit  etre  joint  k  la  retraite,  ainsi  que  le  protet,  ou  uiie  expedition  de  I'acte  de  protet. 
Ce  conipte  doit  enoncer  le  nom  de  celui  siir  qui  la  retraite  est  faite,  parceque,  sans 
cela,  il  ne  serait  pas  possible  de  reconnaitre  s'il  est  relatif  a  la  lettre  qu'il  aocompagne, 
et  deviter  les  fraudes  qui  pourraient  resulter  d'une  telle  incertitude.  II  doit  egale- 
nient  enoncer  le  prix  du  change  auquel  la  retraite  est  negociee  qu'on  nonime  rechange." 

The  following  cases  were  also  referred  to — Sififfcrs  v.  Lev:i^,  1  C.  M.  ife  R.  370, 
Ccuitiique  v.  Bernalo,  6  Q.  B.  498,  Saward  v.  Palmvr,  8  Taunt.  277,  "2  J.  B.  Moore,  274, 
UothschiU  V.  Ciirrie,  1  Q.  B.  43,  Parmis  v.  Seatmi,  4  C.  B.  899,  Fitt  v.  Camnett,  4  M. 
&  G.  898,  5  Scott,  N.  K.  902,  and  Gimperh  v.  Barthtt,  2  Ellis  &  B.  849. 

The  parol  evidence,  the  ett'eet  of  which  was,  not  to  explain,  but  to  contradict  the 
written  contract,  clearly  was  inadmissible.  The  ease  is  therefoi'e  plainly  distinguish- 
able from  Smith  v.  IFihrni,  3  F.  &  Aid.  728,  Hitlton  v.  Warren,  1  M.  &  W.  475,  G-rant 
V.  Maddo'f,  1.5  M.  &  W.  737,  and  cases  of  that  class.  See  Taylor  on  Evidence,  §§  1068 
et  seq.  The  observations  of  Mr.  Justice  Story  on  this  suljject,  in  giving  judgment 
in  the  case  of  Tlte  Schooner  Eeeside,  2  Sumner,  -567,  are  well  worthy  of  attention.  "  I 
own  myself,"  he  says,  "  no  friend  to  the  almost  indiscriminate  habit,  of  late  years, 
of  setting  up  particular  usages  or  customs  in  almost  all  kinds  of  business  and  trade, 
to  control,  vary,  [562]  or  ainuil  the  general  liabilities  of  paz'ties  under  the  common 
law  as  well  as  under  the  commei-cial  law.  It  has  long  appeared  to  me  that  there  is 
no  small  danger  in  admitting  such  loose  and  inconclusive  usages  and  customs,  often 
unknown  to  particular  parties,  and  always  liable  to  great  misunderstandings  and  mis- 
interpretations and  abuses,  to  outweigh  the  well-known  and  well-.settled  principles  of 
law.  And  I  rejoice  to  find,  that,  of  late  years,  the  courts  of  law,  both  in  England  and 
America,  have  been  disposed  to  narrow  the  limits  of  the  operation  of  such  usages  and 
customs,  and  to  discountenance  any  further  extension  of  them.  The  true  and  appro- 
priate office  of  a  usage  or  custom  is,  to  interpret  the  otherwise  indeterminate  intentions 
of  parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts,  arising,  not  from 
express  stipulations,  but  from  mere  implications  and  presumptions,  and  acts  of  a 
doubtful  and  equivocal  character.  It  may  also  be  admitted  to  ascertain  the  true 
meaning  of  a  particular  word  or  of  particular  words  in  a  gi\'en  instrument,  when  the 
word  or  words  have  various  senses,  some  common,  some  qualified,  and  some  technical, 
according  to  the  subject-matter  to  which  they  are  applied.  But  I  apprehend  that 
it  never  can  lie  proper  to  resort  to  any  usage  or  custom,  to  control  or  vary  the  positive 
stipulations  in  a  written  contract,  and,  a  fortiori,  not  in  order  to  contradict  them. 
An  express  contract  of  the  parties  is  always  admissible  to  supeisede,  or  vary,  or  control 
a  usage  or  custom  ;  for,  the  latter  may  always  be  waived  at  the  will  of  the  parties. 
But  a  written  and  express  contract  cannot  be  controlled,  or  vaiied,  or  contradicted 
by  a  usage  or  custom  ;  for,  that  would  not  only  be  to  admit  parol  evidence  to  control, 
vary,  or  contradict  written  contracts  ;  but  it  would  be  to  allow  mei'e  presumptions 
and  implications,  properly  arising  in  the  absence  of  any  positive  expressions  of  inten- 
tion, to  control,  vary,  [563]  or  contradict  the  most  formal  and  deliberate  written 
declarations  of  the  parties."  And  see  the  judgment  of  Lord  Denman,  in  Trveman  v. 
Loder,  11  Ad.  &  E.  597,  598.  The  fact  of  there  being  no  instance  on  record  of  any 
such  claim  as  this  ever  having  been  urged  in  a  court  of  law,  is  strong  to  shew  that 
the  alleged  usage  has  no  existence  :  and  the  conflicting  evidence  given  at  the  trial 
at  all  events  shews  that  it  was  not  one  which  was  univers.ally  known  among  merchants, 
without  which  it  cannot  be  binding. 

Cur.  adv.  vult. 

Byle.s,  J.,  now  delivered  the  judgment  of  the  court  : — ■ 

We  are  of  opinion  that  the  rule  to  enter  the  verdict  for  the  defendant  must  be 
made  absolute. 

The  main  question  in  this  ease  is  this, — AVhen  a  bill  drawn  and  indorsed  in  England, 
and  payable  abroad,  is  dishonoured  l)y  the  acceptor's  non-payment,  what  is  the  extent 
of  the  indorser's  liability  to  the  holder  I  The  defendants  contend  that  the  holder  is 
entitled  to  the  amount  of  the  re-exchange,  and  to  neither  more  nor  less.  This  amount 
they  have  paid  into  court.  The  plaintitis,  on  the  other  hand,  contend,  that  he  (the 
holder)  is  entitled,  at  his  option,  either  to  the  amount  that  he  gave  for  the  bill  in 
England  or  to  the  re-exchange. 

The  solution  of  this  question  depends  on  the  contract  of  the  indorser.  That 
contract  is  an  engagement  by  the  indorser,  that,  if  the  drawee  shall  not  at  maturity 
pay  the  bill,  he,  the  indorser,  will,  on  due  notice,  pay  the  holder  the  sum  which  the 
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druwee  ought  to  have  paid,  together  with  such  damages  as  the  law  pi'escribes  or  allows 
as  an  indemnity.  Such  also  is  the  indorser's  contract  as  understood  in  America  : 
Story  on  Bills,  107. 

Apply  this  contract  to  the  present  case.  The  holders  are  entitled  to  receive  a 
certain  number  of  Austrian  [564]  florins  in  Vienna  on  the  day  when  the  bill  is  at 
niatuiity.  They  have  in  eflect  Iwiight  from  the  indorsers  so  many  Austrian  florins,  to 
be  I'oceived  in  Vienna  on  that  day.  It  should  seem  to  follow,  that,  on  non-payment 
by  the  drawee,  the  holders  ai-e  entitled,  as  against  the  indoi'sers,  to  so  much  English 
money  as  would  have  enabled  them  in  Vienna  on  that  day  to  purchase  as  many 
Austrian  florins  as  they  ought  to  have  I'cceived  from  the  drawee,  and,  further,  to  the 
expenses  necessary  to  ol)tain  them.  The  most  obvious  and  direct  mode  of  ol)taining 
that  English  money  i.s,  to  draw  in  Vienna  on  the  indorsers  in  England  a  bill  at  sight 
for  as  much  English  money  as  will  purchase  the  required  number  of  Austrian  floiins  at 
the  actual  rate  of  exchange  on  the  day  of  dishonor,  and  to  include  in  the  amount  of 
that  bill  the  interest  and  necessary  expenses  of  the  transaction.  The  whole  amount  is 
called  in  law  Latin  "  recambium,"  in  Italian  "  recambio,"  in  French  "  rechange, '  and 
in  English  "  re- exchange."  The  bill  itself  is  called  in  French  "retraite."  Ihis  bill  for 
re-exchange  being  negotiated  at  Vienna  puts  into  the  pocket  of  the  holders  at  the 
proper  time  and  place  the  exact  sum  which  they  ought  to  have  received  from  the 
diawee. 

On  this  bill  for  the  re  exchange  the  holders,  of  course,  have  not  at  Vienna  the 
acceptance  of  the  indorsers  on  Avhom  it  is  drawn,  but  hold  as  their  security  the  original 
bill  with  the  indorsers'  indorsement  thereon.  If  the  indorsers  pay  the  re-exchange 
bill  they  have  fulfllled  their  engagement  of  indemnity  :  if  not,  the  holders  sue  them 
on  the  original  Ijill,  and  will  be  entitled  to  recover  in  that  action  what  the  indorsers 
ought  to  have  paid,  that  is  to  say,  the  amount  of  the  re-exchange  bill. 

Although  in  English  practice  the  re-exchange  bill  is  seldom  drawn,  yet  the  theory 
of  the  transaction  is  as  we  have  described  it,  and  settles  the  principle  on  [565]  which 
the  damages  are  to  be  computed,  although  no  re-exchange  bill  be  in  fact  drawn. 

If  the  indoiser  were  held  liable  for  the  amount  which  the  indorsee  gave  for  the 
bill,  when  that  amount  is  more  than  the  drawee  ought  to  have  paid,  the  contract  of 
the  indorser  would  Ije  extended  ;  he  would  be  held  liaVile,  not  merely  for  the  damages 
sustained  by  the  breach  of  the  contract,  but  for  the  damages  sustained  liy  the  making 
of  the  contract.  Foi',  a  portion  of  those  damages  the  holder  must  have  sustained, 
though  the  contract  had  Ijecn  performed  by  the  diawee  paying  the  bill. 

In  efleot,  the  holders  here  attempt  to  treat  the  contract  as  rescinded.  But  the 
consideration  has  not  failed.  They  have  what  they  bought,  that  is  to  say,  a  genuine 
l)ill,  and  now  seek  to  treat  it  as  if  a  forged  bill  had  been  imposed  upon  them. 

If  the  value  of  the  Austrian  florin  as  compared  with  the  pound  sterling  had  risen 
instead  of  failing,  the  holders  would  have  gained  by  the  re-exchange.  It  would  be 
inequitable  if  they  were  entitled  to  the  gain  where  there  is  gain,  and  not  liable  for  the 
loss  where  there  is  lo.ss. 

Suppose  the  transaction  had  been  a  domestic  one,  and  that  the  question  had  arisen 
on  an  inland  bill.  A  bill,  foi'  example,  is  di'awn  for  .5001.  in  London  on  Liverpool,  and 
a  purchaser,  for  many  i-easons  which  m;iy  l)e  imagined,  gi\'es  .5101.  for  that  bill,  and 
the  bill  is  dishonoured  at  matui'ity, — is  not  the  indorser  lialilc  to  the  holder  for  5001. 
and  interest,  and  no  more  .'  .Vnd,  how,  on  the  plaintitt's'  piincijilc,  could  the  damages 
be  estimated  if  there  were  several  indorsers'  names  on  the  back  of  this  foreign  bill? 
Is  each  indorser  to  rcfmid  the  money  which  he  received  for  the  bill,  though  it  should 
happen  to  be  more  than  the  holder  gave?  Or,  is  the  holder  to  recover  against  any 
[566]  one  indorser  the  money  he  the  holder  gave,  though  it  be  more  than  the  indorser 
received  ! 

The  practice  of  diuwing  the  recatnV)io  bill  has  been  estal)lished  for  many  yeai's,  not 
only  in  case  of  dishonoi'  by  non-paynu'ut,  l)ut  in  the  case  of  dishonor  by  non- 
acceptance.  Ileineccius,  wiiting  in  the  early  part  of  the  last  century,  says : 
"  Pra'sentans  non  aceeptatis  littci-is  cambialibus  i  tertio  nuituam  sumit  pecuniain,  et 
pro  ea  litteras  canil)iales  trassat  ad  trassantem.  (^luum  voro  id  sine  iin])uiidiis  tieri 
nei|ueat,  damnum  illnd  onme  re])etitnr  subnonn'ne  rccambii."  Ileineccius  de  Camb., 
cited  in  Story  on  Bills,  S  400,  n.  I'othier,  Contrat  de  Changes,  Sj  G4,  describes  the 
same  pioeess  in  the  case  of  dishonor  l)y  non-payment.  See  also  Kent's  Commentaries, 
vol.  ;3.  pp.  1 1.5,  1  K;  :  Story  on  Bills,  S  400. 
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The  amount  for  which  the  indorser  is  liable  in  the  case  of  dishonor  by  non-payment 
would  seem,  therefore,  to  admit  of  no  doubt,  were  it  not  for  a  passage  cited  by  the 
plaintiffs'  counsel  from  Pothier,  and  another  from  the  Brussels  edition  of  Pardessus. 
The  passage,  however,  from  Pothier,  Contrat  de  Change,  S  58,  merely  applies  to  the 
contract  of  exchange  generally,  and  imports  that  the  drawer  contracts  with  the  payee, 
that,  in  the  event  of  the  bill  not  being  paid,  the  payee  shall,  at  his  option,  have 
damages  (dommages  interets)  or  the  restitution  of  the  sum  given  by  him  for  the  bill. 
This  passage  on  the  general  law  certainly  does  not  accord  with  our  law  on  the  subject, 
and  possibly  may  be  founded  on  some  technical  rule  of  the  civil  law.  But,  in  §  64, 
coming  to  the  precise  question  now  before  the  court,  Pothier  says  expressly  that  the 
sum  for  which  the  recambio  bill  may  be  drawn  is  the  sum  borrowed  by  the  holder, 
equivalent  to  that  which  he  ought  to  have  received  from  the  drawee  ;  and  that,  if,  in 
addition  to  the  amount  of  this  bill,  the  holder  [567]  pays  the  lender  what  he  calls 
"  un  droit  de  change,"  the  holder  is  to  be  re-imbursed  this  charge  by  his  indorser. 

The  passage  cited  from  the  Brussels  edition  of  Pardessus,  and  which  is  also  to 
be  found  in  the  Paris  edition  of  the  same  date,  is  corrected  in  the  subsequent  Paris 
edition. 

For  these  reasons,  we  think  the  law  is  clear,  that  the  holder  of  the  bill  on  which 
this  action  is  brought  is  entitled  to  recover  no  more  than  the  re-exchange,  that  is 
to  say,  the  value  of  the  Austrian  florins  payable  in  Vienna  expressed  in  English 
money,  at  the  rate  of  exchange  on  the  day  of  dishonour,  with  interest  and  expenses. 

The  next  question  is  this, — Was  evidence  admissible  to  prove  a  different  custom 
among  merchants  in  London,  that  is  to  say,  a  custom  that  the  holder  is  entitled  at  his 
election  to  recover  either  the  amount  of  the  re-exchange,  or  the  sum  which  he  gave  for 
the  bill  I 

We  think  evidence  of  such  a  custom  inadmissible. 

Customs  of  trade  consistent  with  the  terms  of  a  written  mercantile  instrument  may 
be  admissible, — Tacite  in  esse  videntur  qua;  sunt  moris  et  consuetudinis.  But,  if  we 
are  right  on  the  question  as  to  the  re-e.xchange,  the  alleged  custom  is  a  custom  which 
contradicts  the  instrument.  If,  as  we  conceive,  the  law-merchant  on  this  subject  is 
settled,  then  the  obligation  of  the  indorser,  in  the  event  of  non-payment  by  the 
drawee,  to  pay  the  re-exchange  and  expenses,  is  as  clearly  implied  as  if  it  had  been 
expressed.  It  is,  for  example,  as  much  implied  as  the  right  of  the  indorser  to  notice 
of  dishonour,  or  the  right  of  an  English  acceptor  to  days  of  grace  on  a  bill  accepted 
payable  after  date  or  after  sight.  But  evidence  of  a  custom  not  to  give  notice  of 
dishonour,  or  not  to  allow  days  of  grace,  would  certainly  be  inadmissible. 

[568]  It  is  unnecessary  to  add  any  observations  on  the  want  of  certainty  in  the 
alleged  custom,  when  it  comes  to  be  applied  to  successive  indorsers. 

The  rule,  therefore,  to  set  aside  the  verdict  for  the  plaintiffs,  and  enter  the  verdict 
for  the  defendants,  must  be  made  absolute. 
Kule  absolute. 

Cotton  r.  Wood.     June  9th,  1860. 

[S.  C.  29  L.  J.  C.  P.  333  ;  7  Jur.  X.  S.  168.  Approved,  Smith  v.  Great  Eastern  Railway, 
1866,  L.  R.  2  C.  P.  10.  Adopted,  Allen  v.  New  Gas  Company,  1876,  1  Ex.  D.  2.55. 
Upheld,  Manzoni  v.  Dmoglas,  1880,  6  Q.  B.  D.  153.] 

In  an  action  for  negligent  driving,  the  judge  will  not  be  justified  in  leaving  the  case 
to  the  jury  where  the  plaiutifTs  e\ndence  is  equally  consistent  with  the  absence  as 
with  the  existence  of  negligence  in  the  defendant. 

This  was  an  action  under  Lord  Campbell's  Act,  9  it  10  Vict.  c.  93,  brought  by  the 
plaintift",  as  administrator  of  his  deceased  wife,  for  an  injury  which  resulted  in 
her  death. 

The  declaration  stated  that,  in  the  life-time  of  Mary  Matilda  Cotton,  the  defendant 
was  possessed  of  a  certain  carriage,  to  wit,  an  omnibus,  and  certain  horses  then 
drawing  the  same  in  and  along  a  certain  public  and  common  highwa}^  which  said 
omnibus  and  horses  were  then  under  the  care,  government,  and  direction  of  a  certain 
servant  of  the  defendant  in  and  along  the  said  highway  :  nevertheless  the  defendant, 
by  his  said  servant,  then  so  carelessly,  negligently,  unskilfully,  and  improperly 
governed  and  directed  his  said  omnibus  and  horses,  that  by  and  through  the  careless- 
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iiess,  negligence,  unskilfulness,  and  improper  conduct  of  the  defendant,  by  his  said 
servant,  the  said  omnilius  and  hoises  ran  and  struck  with  great  force  and  violence 
against  the  said  Mary  Matilda  Cotton,  deceased,  whereby  she  was  violently  thrown  to 
and  upon  the  ground  there,  and  the  wheel  of  the  said  omnibus,  then  so  undei-  the 
care,  government,  and  direction  of  a  cer-[569]  tain  servant  of  the  defendant  as  afore- 
said, passed  over  the  body  of  the  said  Maiy  Matilda  Cotton,  deceased,  and  thereby 
mortally  hurt  and  wounded  the  said  Mary  Matilda  Cotton,  deceased,  and  of  which 
hurt  and  wounds  the  said  Mary  Matilda  Cotton  afterwards  died,  within  twelve  calendar 
months  next  before  the  commencement  of  this  suit ;  and  the  plaintiff,  as  administrator 
as  aforesaid,  pursuant  to  the  statute  in  that  case  made  and  provided,  brings  this  action, 
as  well  for  the  benefit  of  himself  as  the  husband  of  the  said  Mary  Matilda  Cotton, 
deceased,  as  for  the  benefit  of  Matilda  Cotton,  Lydia  Cotton,  and  Elizabeth  Cotton, 
infant  children  of  the  said  plaintiff',  born  of  the  body  of  the  said  Mary  Matilda  Cotton. 

The  defendant  pleaded  not  guilty,  and  not  po.ssessed ;  whereupon  issue  was 
joined. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after  last  Hilary 
Term.  The  circumstances  out  of  which  the  action  arose  were  as  follows  : — The  defen- 
dant was  the  proprietor  of  an  omnibus  running  between  Camberwell  Gate  and  Hackney, 
On  the  30th  of  November  last,  the  omnibus  was  proceeding  at  a  moderate  pace  on  a 
journey  from  the  latter  place,  the  evening  being  dark,  and  snow  falling  fast,  when, 
upon  its  reaching  the  Eastern  Counties  Railway  Station,  the  wife  of  the  plaintiff, 
accompanied  by  another  woman,  was  attempting  to  ei'oss  the  road  (not  at  any  ordinary 
crossing-place)  in  front  of  the  omnibus,  but,  alarmed  by  the  approach  of  another 
vehicle  from  the  oppo.site  direction,  turned  back,  and  was  knocked  down  and  run  over 
by  the  omnibus  before  she  could  regain  the  pathway,  and  so  injured  that  she  died. 
The  plaintiff's  omniljiis  was  on  its  right  side,  and  within  seven  or  eight  feet  of  the 
kerb.  The  only  circumstance  which  was  at  all  suggestive  of  negligence  on  the  part 
of  the  defendant's  servant  was,  that,  though  he  saw  [570]  the  woman  cross  in  front  of 
his  omnibus,  he  had  at  the  moment  they  turned  back  looked  round  to  speak  to  the 
conductor,  and  was  not  aware  of  their  danger  until  warned  by  the  cry  of  a  bystander, 
but  too  late  to  a\ert  the  mischief. 

It  was  proved  on  the  part  of  the  plaintiff,  that  the  deceased  had  by  her  industry 
contiibuted  to  the  extent  of  about  lOs.  weekly  towards  the  maintenance  of  the 
family. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no  evidence  to  go 
to  the  jury  of  actionable  negligence  on  the  part  of  the  defendant's  servant.  Of  this 
opinion  was  the  learned  judge  :  but,  to  avoid  the  necessity  of  going  down  again  if  the 
court  should  think  otherwise,  he  left  the  case  to  the  jury,  who  returned  a  verdict  for 
251.,  — 101.  for  the  plaintiff  himself,  and  151.  for  the  three  children. 

Montagu  Chambers,  i).  C,  in  Easter  Term,  pursuant  to  the  leave  reserved  to  him, 
accordingly  moved  to  eutei'  a  non-suit.  He  also  moved  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  and  upon  affidavits.  A  rule  nisi 
having  been  granted, 

Thomas,  Serjt.,  and  Griftits,  now  shewed  cause.  They  submitted  that  the  fact  of 
the  driver  permitting  his  attention  to  be  called  from  his  horses  for  a  moment  in  a 
crowded  thoroughfare  was  amply  sufficient  to  justify  the  jury  in  finding  negligence ; 
and,  they  having  b^^  their  verdict  afiirmcd  negligence,  the  court  would  not  interfere. 
As  to  the  affidavits,  the  case  set  up  on  the  motion  was  answered. 

Montagu  Chambers  was  not  called  upon  to  supjjort  the  rule. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  must  ]n'  [571]  made  absolute  to  enter 
a  nonsuit.  The  plaintiff  is  not  entitled  to  succeed  unless  there  be  aflii'niative  proof  of 
negligence  on  the  pait  of  the  defendant  or  his  servant ;  and  there  can  be  no  such 
proof,  unless  it  lie  shewn  that  there  existed  some  duty  owing  from  the  defendant  to 
the  plaintiff,  and  that  there  has  been  a  breach  of  that  duty.  Now,  I  am  utterly  at  a 
loss  to  find  any  evidence  of  any  breach  of  duty  hei-e.  It  is  as  much  the  duty  of  foot- 
passengers  attempting  to  cross  a  street  or  road  to  look  out  for  passing  vehicles  as  it 
is  the  duty  of  drivers  to  see  that  they  do  not  run  over  foot-passengers.  Where  it  is  a 
perfectly  even  balance  upon  the  evidence  whether  the  injur}'  complained  of  has 
resultecl  from  the  want  of  proper  care  on  the  one  side  or  on  the  other,  the  party  who 
founds  his  claim  upon  the  imputation  of  negligence  fails  to  establisli  his  case.  Accord- 
ing to  the  evidence  here,  the  plaintiff's  wife,  on  a  dark  night,  and  in  a  snow-storm, 
C.  P.  XIX.— J 1* 
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proceeded  slowly,  accompanied  by  another  female,  to  cross  a  crowded  thoroughfare, 
whilst  the  defendant's  omnibus  was  coming  up  on  the  right  side  of  the  road,  and 
at  a  moderate  pace,  and  with  abundant  time  as  far  as  I  can  judge  for  the  women  to 
get  safe  across  if  nothing  else  had  intervened  ;  but,  in  turning  back  to  avoid  another 
vehicle,  they  returned  and  unfortunately  met  the  danger.  What,  then,  is  the  ground 
for  imputing  negligence  and  breach  of  duty  to  the  defendant's  servant?  One  of  the 
plaintiff's  witnesses  stated  that  the  driver  was  looking  round  at  the  time  to  speak  to 
the  conductor.  That  alone  clearly  would  be  no  athrmative  proof  of  negligence.  The 
man  was  driving  on  his  proper  side,  and  I  do  not  find  it  imputed  to  him  that  he 
was  driving  at  an  improper  pace.  As  far  as  the  evidence  goes,  there  appears  to  me 
to  be  just  as  much  reason  for  saying  that  the  plaintiff's  wife  came  negligently  into 
collision  with  the  defendant's  horses  and  [572]  omnibus  as  for  saying  that  the  collision 
was  the  result  of  negligence  on  the  part  of  the  defendant's  servant.  I  find  it  laid 
down  by  Pollock,  C.  B.,  in  a  case  of  IFilliams  v.  Rkhanh,  3  Car.  &  K.  81,  that  "it  is 
the  duty  of  persons  who  are  driving  over  a  crossing  for  foot-passengers,  which  is  at 
the  entrance  of  a  street,  to  drive  slowly,  cautiously,  and  carefully ;  but  it  is  also  the 
duty  of  a  foot-passenger  to  use  due  care  and  caution  in  going  upon  a  crossing  at  the 
.entrance  of  a  street,  so  as  not  to  get  among  the  carriages,  and  thus  receive  injur}'." 
And  I  think  I  have  known  that  to  have  been  since  followed  by  more  judges  than  one. 
In  Toomey  v.  The  London,  Bngliton,  and  South  Coast  Railway  Company,  ante,  vol.  iii., 
p.  146,  which  was  an  action  against  a  railway  company  for  negligence,  the  facts  were 
these : — On  the  platform  of  the  station  there  were  two  doors  in  close  proximity  to 
each  other,  the  one,  for  necessary  purposes,  had  painted  over  it  the  words  "  For 
gentlemen,"  the  other  had  over  it  the  words  "  Lamp-room."  The  plaintiff,  having 
occasion  to  go  to  the  urinal,  inquired  of  a  stranger  where  he  should  find  it,  and,  having 
received  a  direction,  by  mistake  opened  the  door  of  the  "  lamp-room,"  and  fell  down 
some  steps  and  was  injured.  It  was  held  by  this  court,  that,  in  the  absence  of 
evidence  that  the  place  was  more  than  ordinarily  dangerous,  the  judge  was  justified 
in  nonsuiting  the  plaintiff,  on  the  ground  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  company.  My  Brother  Williams  there  said  :  "  It  is  not  enough  to 
say  that  there  was  some  evidence  ;  for,  e\ery  person  who  has  had  any  experience 
in  courts  of  justice  knows  very  well  that  a  case  of  this  sort  against  a  railway 
company  could  only  be  submitted  to  a  jury  with  one  result.  A  scintilla  of  evidence, 
or  a  mere  surmise  that  there  may  have  been  negligence  on  the  part  of  the  defendants, 
clearly  would  not  justify  the  judge  in  [573]  leaving  the  case  to  the  jury  :  there  must 
be  evidence  upon  which  they  might  reasonably  and  properly  conclude  that  there  was 
negligence."  And  that  was  adopted  by  Bramwell,  B.,  in  Cornman  v.  llie  Eastern 
Counties  Railway  Company,  4  Hurlst.  &  N.  781.  The  very  vague  use  of  the  term 
"  negligence  "  has  led  to  many  cases  being  left  to  the  jury  in  which  I  have  been 
utterly  unable  to  find  the  existence  of  any  legal  duty,  or  any  evidence  of  a  breach 
of  it.  I  am  clearly  of  opinion  that  the  plaintiff  has  failed  to  make  out  any  cause  of 
action  here,  and  consequently  the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

I  think,  however,  that  the  affidavits  upon  which  the  other  alternative  of  the  rule 
was  founded  are  of  such  a  nature,  and  have  been  so  completely  answered,  that  the 
costs  which  the  plaintiff  has  incurred  on  that  part  of  the  rule  should  be  allowed 
to  him. 

Williams,  J.  I  entirely  agree  with  my  Lord  in  thinking  that  this  rule  should 
be  made  absolute,  upon  the  terms  he  has  stated.  I  wish  merely  to  add,  that  there  is 
another  rule  of  the  law  of  evidence,  which  is  of  the  first  importance,  and  is  fully  estab- 
lished in  all  the  courts,  viz.  that,  where  the  evidence  is  equally  consistent  with  either 
view, — with  the  existence  or  non-existence  of  negligence, — it  is  not  competent  to  the 
judge  to  leave  the  matter  to  the  jury.  The  party  who  affirms  negligence  has  alto- 
gether failed  to  establish  it.     That  is  a  rule  which  ought  never  to  be  lost  sight  of. 

The  rest  of  the  court  concurring, 

Eule  absolute. 
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[574]     GoRsucH  V.  Cree  and  Another.     May  30th,  1860. 

[S.  C.  29  L.  J.  C.  P.  308 ;  6  Jur.  N.  S.  1342  ;  8  W.  R.  543.] 

The  declaration  stated  that  the  plaintiff  and  one  B.  were  possessed  of  20001.  stock 
upon  certain  trusts  ;  that  the  plaintiff  had  incurred  expense  in  the  execution  of  the 
trusts,  and  had  not  been  reimljursed  ;  that  one  T.  M.  caused  to  be  represented  to 
the  plaintiff  by  the  defendants  that  the  trusts  had  been  fully  executed,  and  that 
he,  T.  M  ,  was  legally  entitled  to  have  the  stock  transferred  to  him,  and  the  defen- 
dants then  assured  the  plaintiff  that  such  representation  was  correct,  and  requested 
the  plaintiff  to  execute  a  power  of  attorney  for  the  purpose  of  enabling  him  to  have 
the  stock  so  transferred  to  him  ;  that  the  plaintiff  was  ignorant  whether  or  not 
T.  M.  was  so  entitled  as  aforesaid  ;  and  that,  in  consideration  of  the  premises,  and 
that  the  plaintiff'  would  at  the  defendants'  request  execute  the  power  of  attorney, 
without  requiring  further  proof  of  T.  M.'s  right  to  the  stock  than  their  assurance, 
the  defendants  promised  the  plaintiff"  to  pay  him  321.  15s.  Gd.  within  fourteen  days: 
General  averment  of  performance  of  all  conditions  precedent :  Breach,  non-payment. 
— Plea,  "on  equitable  grounds,"  that,  at  the  time  of  making  the  promise,  the  plain- 
tiff represented  to  the  defendants  that  certain  dividends  which  had  become  payalile 
in  respect  of  the  stock  had  not  been  received  by  him  ;  that,  in  reliance  on  that 
representation,  and  believing  it  to  be  t?  ue,  the  defendants  made  the  promise  ;  but 
that  the  representation  was  untrue,  the  plaintiff  having  previously  received  one  of 
the  dividends  amounting  to  301.  ;  and  that  the  defendants  would  not  have  made 
the  promise  if  they  had  known  that  the  plaintiff'  had  so  received  the  said  dividend, 
of  which  the  plaintiff  had  notice ;  and  that  the  plaintiff  ought  to  have  known  and 
remembered  that  he  had  so  received  the  same  : — Held,  that  the  declaration  was 
good,  and  the  plea  no  answer. 

The  first  count  of  the  declaration  stated,  that,  before  the  time  of  the  making  of 
the  promise  thereinafter  mentioned,  the  plaintiff  and  one  John  Bayes  were  possessed 
of  and  interestod  in  a  certain  sum  of  stock  of  great  value,  to  wit,  20001.,  upon  certain 
trusts  theretofore  declared  of  and  concerning  the  same,  to  wit,  by  an  indenture 
bearing  date  on  or  about  the  20th  of  February,  1834;  that,  liefore  the  time  of  the 
making  of  the  said  promise,  the  plaintiff  had,  in  the  due  execution  of  the  said  trusts, 
incurred  expense,  and  had  bestowed  much  time  and  laboni-,  in  respect  whereof  he  had 
not  received  any  reimbursement  or  recompense  ;  that,  before  the  time  aforesaid,  one 
Thomas  Maborly  caused  to  be  represented  to  the  plaintiff'  by  the  defendants  that  the 
aforesaid  trusts  had  been  fully  executed,  and  that  he  the  said  Thomas  Maberly  was 
then  legally  entitled  to  have  the  said  stock  transferred  to  him,  and  the  defendants 
then  assured  the  plaintifl'  that  such  representation  was  correct,  and  then  requested  the 
plaintiff  to  execute  a  certain  power  of  attorney  for  the  purpose  of  enabling  him  to 
have  the  said  stock  .so  transferred  to  him  as  aforesaid  ;  that  the  plaintiff  was  tiien 
and  at  and  until  and  after  the  time  of  the  said  piomise,  aufl  had  thence  hitherto 
remained  and  been  ignorant  whether  or  not  the  said  Thomas  [575]  Maberlj'  was  or 
was  not  so  entitled  as  aforesaid  ;  and  that,  theretofore,  to  wit,  on  the  ISth  of  May, 
1859,  in  consideration  of  the  premises,  and  that  the  plaintiH'  would  at  the  defendants' 
request  execute  the  said  power  of  attorney  without  re(|uiring  further  proof  of  the 
right  of  the  said  Thomas  Maberly  to  the  said  stock  than  the  aforesaid  a.ssurance  of 
the  defendants,  the  defendants  promised  the  ])laintiff  to  pay  him  a  certain  sum  of 
money,  to  wit,  321.  15s.  Gd.  within  fourteen  days  from  the  day  of  the  making  of  the 
said  jjromise  :  Averment,  that  the  plaintifl'  had  done  and  performed  all  things,  and 
all  things  hap])eiied  and  existed,  befoi'e  suit,  neces.sary  to  entitle  him  to  the  payment 
of  the  said  sum  of  money  :   Yet  that  no  part  thereof  had  been  paid. 

Third  plea, — for  defence  on  equit<il)le  grounds  as  to  the  said  first  count,  lli.il, 
before  and  at  the  time  of  the  making  of  the  said  ])roinise  in  the  .s.-iid  first  coinit  men- 
tioned, the  plaintifi' lepresented  to  the  dcfeud.ints  that  cei-t;iin  dividends  which  h;id 
become  payable  upon  and  in  respect  of  the  said  stock  in  the  said  first  count  mentioned 
had  not  been  received  by  the  plaintiH", — any  such  due  and  unreceived  dividends 
being  intended  and  authorized  by  viituo  of  the  said  power  of  attorney  to  be 
received  for  the  use  and  benefit  of  the  said  Thomas  Maberly, — whereof  the  plaintifT 
had  notice ;  and  that  the  defendants,  in  consequence  of  and  in  reliance  upon  such 
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representation,  and  believing  the  same  to  be  true,  made  the  said  promise ;  but  that 
the  said  representation  was  not  true,  inasmuch  as  the  plaintiff  had  then  previously 
received  and  retained  one  of  the  said  dividends,  amounting,  to  wit,  to  301.  ;  and  that 
they  the  defendants  would  not  have  made  the  said  pi'omise  if  they  had  known  that 
the  plaintiff'  had  so  received  the  said  dividend,  whereof  the  ])laintiff',  at  the  time  of 
the  making  of  the  said  promise,  had  notice  ;  and  that  the  [576]  plaintiff  ought  to  have 
then  known  and  remembered  that  he  had  so  i'ecei\'ed  the  same. 

To  this  plea,  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in  the  margin 
being,  "  that  the  plea  is  bad,  becau.se  it  shews  no  right  in  the  defendants  or  the  said 
Thomas  Maberley  to  the  dividends  therein  mentioned,  and  because  it  does  not  shew 
that  the  defendants  or  the  said  Thomas  Maberly  have  never  deii\'ed  any  benefit  from 
the  agreement,  or  for  the  performance  of  the  said  contract  in  the  first  count  mentioned, 
by  the  plaintiff  on  his  part."     Joinder. 

Brett,  in  support  of  the  demurrer  (a)'.  Assuming  the  declaiation  to  be  good,  the 
plea  affords  no  answer  to  it.  It  does  not  allege  that  there  was  fraud  in  any  part  of 
the  transaction.  And,  though  possibly  the  court  of  Chancery  might  afford  some 
remedy,  it  clearly  would  not  grant  an  unqualified  and  perpetual  injunction,  which  is 
required  to  make  a  good  equitable  plea.  [Willes,  J.  It  would  be  a  case  for  an 
account,  not  for  a  peipetual  injunction.]  It  may  be  that  the  court  of  [577]  Chancery 
would  decline  to  enforce  the  bargain.  [Willes,  J.  In  Nairlinsw  Wkkham,  "28  Law  J., 
Ch.  188,  the  Lords  Justices  held,  that  a  representation  made  by  a  party,  not  knowing 
that  it  is  false,  is  binding  upon  him  ;  and  that,  if  the  other  party  enters  into  a  contract 
on  the  faith  of  its  truth,  the  court  will  set  aside  the  same  altogether,  and  will  not 
merely  rectifj'  it.]  The  declaration  is  good.  It  is  not  open  to  the  defendants  to  say 
that  there  was  no  consideration  or  an  illegal  one.  [Willes,  J.,  referred  to  IVarwick 
V.  Richanhon,  10  M.  &  W.  284,  and  Lmd  ^euhormgh  v.  Schmler,  7  C.  B.  342.] 

H.  Lloyd,  control  (a)'^.  A  court  of  equity  would  not  permit  a  contract  to  be 
enforced  which  had  been  obtained  under  circumstances  such  as  are  disclosed  in  this 

(a)'  The  points  marked  for  argument  on  the  part  of  the  defendant,  in  addition  to 
those  stated  in  the  margin  of  the  demurrer,  were  as  follows  : — 

"  That  the  plea  shews  nothing  like  fraud  or  deceit  on  the  plaintiff's  part ;  that  the 
plea  does  not  shew  that  the  defendants  have  sustained  any  damage  by  the  alleged 
misrepresentation,  or  that  the  consideration  given  bj'  the  plaintiff  for  the  defendants' 
promise  was  thereby  rendered  of  less  value  to  the  defendants  ;  that  the  plea  does  not 
shew  an  entire  failure  of  the  consideration  for  the  defendants'  promise  ;  that  it  shews 
no  right  in  the  defendants  to  a  perpetual  injunction  to  restrain  the  plaintiff  from  pro- 
ceeding with  the  action  ;  that,  if  true,  it  at  most  shews  a  case  for  the  assistance  of  a 
court  of  equity  ;  and  that  the  defendants  must  re-instate  the  plaintiff  in  his  former 
position  before  they  can  repudiate  the  performance  of  their  promise." 

(a)'  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"  1.  That  the  contract  declared  on  is  illegal,  the  consideration  for  it  being  a  breach 
of  trust  by  the  plaintiff: 

"  2.  That  it  appears  upon  the  declaration  that  the  money  was  promised  and  is 
claimed  in  consideration  of  the  plaintiff's  executing  a  power  of  attorney  for  having 
the  stock  transferred  to  Maberly,  without  knowing  or  ascertaining  that  Maberly  was 
entitled  to  have  the  said  stock  transferred  to  him  or  not ; 

"  3.  That  there  is  no  consideration  for  the  promise ;  for,  if  Maberly  was  entitled 
to  have  the  said  stock  transferred  to  him,  the  plaintiff  ought  to  have  done  what  was 
necessary  for  that  purpose  without  requiring  any  money  to  be  promised  or  given  to 
him  for  so  doing  : 

"  That  the  third  plea  affords  a  good  defence  to  the  action,  in  equity,  on  the  ground 
that  the  defendants  were  induced  to  enter  into  the  said  contract  in  consequence  of  the 
statement  and  representation  by  the  plaintiff  of  what  he  ought  to  have  known  to  be 
false ;  and  that,  as  the  defendants  would  not  have  entered  into  such  contract  but  for 
such  statement  and  representation,  they  ought  not  to  be  bound  by  such  contract,  or 
liable  upon  it : 

"5.  That  the  plea  is  good  as  a  plea  of  fraud,  which  equally-  at  law  and  in  equity 
invalidates  a  contract." 
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[578]  plea.  The  general  principle  which  guides  the  court  in  such  cases  is  thu.s  stiUed 
liy  Sir  John  Komilly,  M.  K.,  in  PuhfonI  v.  Rkliank,  22  Law  J.,  Ch.  .5-59,  .562  :  "The 
ground  on  which  relief  is  asked  is,  that  principle  of  equity  which  declares  that  the 
wilful  misrepresentation  of  one  contracting  party  which  draws  another  into  a  contract, 
shall,  at  the  option  of  the  person  deceived,  enable  him  to  avoid  or  enforce  that  con- 
tract. It  will  be  convenient  in  the  present  case  to  state  my  view  of  this  principle 
before  applying  it  to  the  facts  as  they  appear  to  be  established  on  the  evidence.  The 
basis  of  this,  as  well  as  of  most  of  the  great  principles  on  which  the  system  of  equity 
is  founded,  is  the  enforcement  of  a  careful  adherence  to  truth  in  all  the  dealings 
of  mankind.  This  principle  is  universal  in  its  application  to  cases  of  contract.  It 
aflects  not  merely  the  parties  to  the  agreement,  but  al.so  those  who  induce  others  to 
enter  into  it.  It  applies  not  merely  to  cases  where  the  statements  were  known  to  bo 
false  by  those  who  made  them,  bat  to  cases  where  statements  false  in  fact  were  made 
by  persons  who  believed  them  to  be  true,  if  in  the  due  discharge  of  their  duty  they 
ought  to  have  known,  or  if  they  had  formerly  known  and  ought  to  have  remembered, 
the  fact  which  negatived  the  representation  made  ;  a  strong  illustration  of  which  is  to 
he  found  in  Burr  v.  Lock,  10  Ves.  470.  And  I  held  the  same  in  Moiwi/  v.  Jorden, 
21  Law  J.,  Ch.  .531,  893.  This  principle  applies  to  all  representations  made,  on  the 
faith  of  which  other  persons  enter  into  agreements  ;  so  that,  whether  the  representa- 
tion were  true  or  false  at  the  time  when  it  was  made,  he  who  made  it  shall  not  only 
be  restrained  from  falsifying  it  hereafter,  but  shall,  if  necessary,  be  compelled  to  make 
good  the  truth  of  that  which  he  asserted."  Apply  that  principle  here.  The  plea 
states,  that,  before  and  at  the  time  of  the  making  of  the  promise,  the  plaintift'  repre- 
sented to  [579]  the  defendants  that  certain  dividends  which  had  become  payable  upon 
and  in  respect  of  the  said  stock  had  not  been  received  by  him,  and  that  the  defen- 
dants, in  consequence  of  and  in  reliance  upon  such  representation,  and  believing  the 
.same  to  be  true,  made  the  promi.se  ;  but  that  the  representation  was  not  true,  inasmuch 
as  the  plaintiff  had  previously  received  and  retained  one  of  the  dividends  ;  and  that 
the  defendants  would  not  have  made  the  promise  if  they  had  known  that  the  plaintiff 
had  so  received  the  said  dividend.  [Williams,  J.  Lord  Justice  Turner,  in  Il'iivlins  v. 
JFickham,  says  :  "  The  court  must  look  to  what  are  the  true  principles  by  which  it  is 
governed,  where  a  contract  has  been  entered  into,  and  where  misrepresentation  has 
induced  the  contract.  These  principles  were  clearly  laid  down  by  Sir  Thomas  Plumer 
in  Lord  Clermont  v.  Tasburr/h,  1  Jac.  &  W.  112,  the  marginal  note  of  which  is,  that  the 
effect  of  partial  misrepresentation  is  not  to  alter  or  modify  the  agreement  pro  tanto, 
but  to  destroy  it  entirely,  and  to  operate  as  a  personal  bar  to  the  party  who  has 
practised  it.  That  again  was  a  suit  for  specific  performance  ;  but  it  was  not  so  in 
Edwards  v.  M'Leai/,  Coop.  308,  2  Swanst.  287.  That  case  is  conclusive  to  shew  the 
course  of  the  court  in  cases  of  misrepresentation.  Nor  could  it  bo  otherwise.  The 
plaintiff  here  would  perhaps  never  have  entered  into  this  contract,  but  for  the  state- 
ment; and  I  am  of  opinion  that  he  ought  to  have  been  put  in  a  po.sition  to  decide 
whether  he  would  enter  into  the  contract  or  not.  There  can  be  no  doubt  that  the 
principle  of  the  court  is  that,  where  a  contract  is  founded  on  misrepresentation,  the 
court  cannot  rectify  it,  but  must  thoroughly  set  aside  the  whole  transaction.]  In 
Tlwm  V.  Bif/Iand,  8  Kxch.  72.5,  the  declaration  stilted  that  the  defendants  falsely  and 
fraudulently'  deceived  the  plaintiff  in  this,  that  the  defendants,  as  brokers  of  the  plain- 
tiff employed  [580]  by  him  to  purchase  certain  oil,  falsely  represented  to  him  that 
they  had  puichascd  for  him  twcnty-tivc  tons  of  palm-oil,  to  arrive  by  the  "  Cclma,"  at 
the  pi'ice  of  301.  per  ton  ;  by  i-eason  of  which  false  rci)rcsentation,  the  ])laintitl',  believing 
that  the  said  twenty-five  tons  of  palm-oil  had  been  so  bought,  and  would  be  delivered 
to  him  in  accordance  with  the  terms  aforesaid,  entered  into  ccrtiun  contracts,  &c., 
whereas  the  defendants  had  not  purchased  the  said  quantity  of  ])alin-oil,  or  any  palm- 
oil,  hy  the  "  Celma,"  on  the  terms  aforesaid,  but  on  dift'crcnt  terms,  viz.  that  tlie  said 
twenty-five  tons  were  sold  and  would  l)e  delivered  to  the  plaintiffs  after  and  subject 
to  the  prior  delivery  of  800  tons  of  palm-oil  from  the  said  vessel.  The  declaration 
thcti  proceeded  to  state,  that,  by  reason  of  the  ves.sel  not  having  more  than  (^00  tons 
of  the  said  palmoil  on  board,  no  part  of  the  said  twentv-Hve  tons  could  be  delivered 
to  the  plaintiir,  wherel)y  he  was  ol)liged  to  purchase  a  like  quantity  of  ])alm-oil  at  other 
places  at  a  higher  price.  And  it  was  held  that,  as  the  declaration  was  founded  upon 
deceit,  in  the  absence  of  fi'aud,  the  action  conld  not  be  sustained. 
Brett  was  not  called  upon  to  replj'. 
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Per  Curiam.  The  declaration  is  good,  and  the  plea  clearly  affords  no  answer 
to  it. 

Judgment  for  the  plaintiff. 

[581]     YATE.S  V.  Nash.     May  30th,  1860. 

[S.  C.  29  L.  J.  C.  P.  .306  ;  2  L.  T.  430 ;  6  Jur.  N.  S.  1343 ;  8  W.  E.  764.] 

To  constitute  a  valid  bill  of  exchange,  the  payee  must  be  a  person  who  i.s  capable  of 
being  ascertained  at  the  time  the  instrument  is  drawn.- — Therefore,  a  bill  drawn 
payable  "to  the  order  of  the  treasurer  for  the  time  being"  of  a  benevolent  institu- 
tion, is  void. 

This  was  an  action  by  the  payee  against  the  acceptor  of  two  bills  of  exchange. 
The  declaration  was  as  follows  : — 

"  Matthias  William  Yates,  who  before  and  at  the  time  when  the  bills  of  exchange 
hereinafter  mentioned  became  due  was  the  treasurer  of  the  Commercial  Travellers' 
Benevolent  Institution,  by  F.  H.,  his  attorney,  sues  Charles  Nash,  for  that  the  plaintiff 
on  the  3rd  of  November,  1858,  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  the  treasurer  for  the  time  being  of  the 
said  Commercial  Travellers'  Benevolent  Institution  the  sum  of  201.  six  months  after 
date  ;  and  the  defendant  accepted  the  said  bill,  but  did  not  pay  the  same  :  And  for 
that  also  the  plaintiff,  on  the  3rd  of  November,  18.58,  by  his  other  bill  of  exchange, 
now  overdue,  directed  to  the  defendant,  required  the  defendant  to  pay  to  the  treasurer 
for  the  time  being  of  the  said  Commercial  Travellers'  Benevolent  Institution  the  sum 
of  181.  7s.,  nine  months  after  date  ;  and  the  defendant  accepted  the  said  bill,  but  did 
not  pay  the  same :  And  the  plaintiff  also  sues  the  defendant  for  money  payable  by 
the  defendant  to  the  plaintiff  for  money  received  by  the  defendant  for  the  use  of  the 
plaintiff,  and  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  accounts 
stated  between  them." 

Second  plea,  to  the  first  and  second  counts, — that  the  said  bill  in  the  first  count 
mentioned  was  and  is  in  the  words  and  figures  following,  and  not  otherwise,  that  is 
to  say, — 

[582]  "£20     0     0.  ^r  "London,  Nov.  3rd,  1858. 

"Six    months   after   date      |  S  |  •§  pay   to    the    order    of     the 

treasurer      for      the      time       E  -  ■S  ^  being    of     the     Commercial 

Travellers'     Benevolent     In      •2"  1  |  •£  stitution        the       sum       of 

twenty    pounds,    for    value      I-  ":  =  ^  received. 

I   I  "^ 

"  To  Mr.  Nash,                           ^  "  M.  W.  Yates. 
"  6  Dartmouth  Terrace,  Blackheath." 

And  the  defendant  further  said  that  the  said  bill  in  the  second  count  mentioned  was 
and  is  in  the  words  and  figures  following,  and  not  otherwise,  that  is  to  say  [setting 
it  out]  :  And  the  defendant  further  said,  that  except  as  in  and  by  the  said  liills  respec- 
tively appearing,  there  was  not  at  any  time  any  contract  whatever  between  him  and 
the  plaintiff' ;  and  that  the  plaintifi'  was  not  otherwise  than  in  the  plea  aforesaid  the 
paj^ee  of  the  .said  bills  or  either  of  them. 

The  plaintiff  demurred  to  the  second  plea,  the  ground  of  demurrer  stated  in  the 
mai'gin  being,  that  "  it  contains  no  legal  answer  to  any  of  the  three  first  counts." 
Joinder. 

Dixon  (with  whom  was  Lush,  Q.  C),  in  support  of  the  demurrer  (a).  If  the  instru- 
ment in  question  had  been  a  promissory  note,  it  seems  that  it  would  have  been  invalid 
for  not  disclosing  a  certain  payee  at  the  time  of  the  making  of  it :  Storm  v.  Stirlinp, 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"That  the  bills  of  exchange  mentioned  in  the  first  three  counts  are  valid  and 

unobjectionable ;  that  it  appears  upon  the  pleadings  that  the  plaintiff,  who  was  the 

drawer  of  the  bills,  was  also  the  payee ;  and  that  the  words  '  treasurer  for  the  time 

being '  are  merely  descriptive  of  the  plaintiff  himself." 
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3  Ellis  &  B.  832,  affirmed  on  error,  per  nom.  Cowie  v.  Stirling,  6  Ellis  &  B.  333.  But 
the  question  is,  whether  the  [583]  same  rule  applies  to  the  case  of  a  bill  of  exchange. 
The  bill  is  an  order  by  A.  to  B.  to  pay  the  amount  to  some  third  person.  The  contract 
between  A.  and  B.  is  complete  b\'  the  acceptance.  Here,  the  action  is  brought  by 
the  drawer :  the  question  might  have  been  diHerent  as  between  the  payee  and  the 
acceptor.  [Erie,  C.  J.  The  right  of  the  drawer  accrues  through  the  payee  resorting 
to  him  on  the  acceptor's  default.]  In  Saares  v.  Gl//n,  fS  Q.  B.  2-Jr,  the  declaration  stated 
that  E.  drew  a  bill  of  exchange  on  the  defendants,  payable  to  the  order  of  O.  ;  that 
the  defendants  accepted  the  bill  ;  that  O.  indorsed  it  to  "the  treasurer-general  of  the 
Koyal  treasury  of  Portugal ;  and  that  C,  then  lieing  the  treasurer-general  aforesaid, 
indorsed  to  the  plaintiff.  The  defendants  ])leaded, — secondly,  that  the  said  treasurer- 
general  of  the  Koyal  treasury  of  Poitugal  did  not  indorse  to  the  plaintiff ;  on  which 
issue  was  joined, — thirdly,  that  the  said  treasurer-general,  by  whom  the  indorsements 
were  alleged  to  have  been  made,  at  the  time  when  he  indorsed  was  not  such  treasurer 
general  as  was  designated  and  intended  by  the  indorsement  of  0.,  but  minister  of  a 
hostile  government,  and  had  no  title  or  authority  to  indorse  ;  to  which  the  plaintiff 
replied  that  the  treasurer-general  «-ho  indorsed  was  the  treasurer-general  designated 
and  intended  by  the  indorsement  of  O.,  not  adding,  "at  the  time  when  he  indorsed  :" 
issue  thereon.  It  was  proved  that  the  bills  were  indorsed  for  the  use  of  M.,  then  King 
of  Portugal,  and  received  by  C,  being  then,  and  at  the  time  of  the  first  indorsement, 
his  treasurer ;  but  that,  after  M.'s  government  had  been  subverted  by  a  hostile  one, 
and  C.  removed  from  office,  C.  indorsed.  It  was  held  that  C,  by  the  indorsement  and 
delivery  to  himself,  acquired  an  absolute  title  to  the  bills,  and  a  power  to  indorse, 
which  could  not  be  qualiKed  by  any  intention  of  O.  not  expressed  in  the  [584]  instru- 
ment, even  if  such  qualification  could  be  annexed  to  an  indorsement  at  all ;  and  that 
it  was  immaterial  whether  C.  was  tieasurer-general  at  the  time  of  his  indorsing  over 
or  not,  and  not  the  words  "at  the  time  when  he  indorsed"  were  therefoie  properly 
omitted  from  the  issue  taken.  [Byles,  J.  To  make  it  a  good  bill,  it  must  be  payable 
certainly  and  in  all  events.  This  instrument  is  payable  to  the  person  who  shall  be 
treasurer  six  or  nine  months  hence,  if  there  be  one.  Would  a  tnll  payable  "  to  the 
eldest  son  of  A.,"  an  unmarried  man  at  the  time,  be  good?]  A  bill  with  a  blank  for 
the  payee's  name  is  good  when  the  blank  is  filled  up  :  Byles  on  Bills,  7th  edit.  69. 
[Willes,  J.  Is  it  not  essential  to  the  validity  of  a  bill  or  note  that  it  should  be 
negotiable  ab  initio?  Cohlmin  v.  Cooke,  Willes,'^393.]  In  Mind  v.  Gibson,  3  T.  II  481, 
— affirmed  in  error  1  H.  Bl.  569, — it  was  held,  that,  if  a  bill  of  exchange  be  drawn  in 
favour  of  a  fictitious  payee  and  that  circumstance  ))e  known  as  well  to  the  acceptor  as 
to  the  drawei-,  and  the  name  of  such  payee  be  indorsed  on  the  bill,  an  innocent 
indorsee  for  a  valuable  consideration  may  recover  on  it  against  the  acceptor  as  on  a 
bill  payable  to  licarer.  [Byles,  J.  I  think  the  bill  is  bad  unless  it  can  be  taken  to 
mean  "  treasurer  at  the  time  of  acce])tance."]  Suppose  the  then  treasurci-  had  indorsed 
the  bill  the  next  day,  what  difficulty  would  there  have  been?  [Williams,  J.  This 
declaration  is  not  in  the  pioper  form.] 

Raymond,  contra  (a).  The  question  is  whether  this  [585]  is  a  good  bill  of  exchange. 
It  cleaily  was  not  intended  that  Yates  was  to  be  the  paycf.  The  object  was,  to  meet 
the  case  of  a  change  of  officers.  Stoim  v.  Stilling  and  (  airic  v.  Stirling  ai-e  conclusive 
to  shew  that  "the  time  being"  means  the  time  at  which  the  liill  would  become  due, 
and  that  an  instiument  so  drawn  is  \oid.  Bills  of  exchange  and  promissory  notes  are 
completely  assimilated  in  this  respect.  In  Storm  v.  SlirHng,  Lord  Campbell,  in 
delivering  the  judgment  of  the  court,  says, — 3  Ellis  &  B.  842, — "The  nature  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  ; — 

"That  the  second  plea  is  good  in  substance  : 

"  That  by  the  denuM-rcr  it  is  admitted  that  each  of  liu'  liills  is  in  the  form  dis- 
closed by  that  plea : 

"That  such  jjlea  shews  that  each  of  the  bills  is  bad  on  the  face  of  it,  for  uncer- 
tainty, in  this,  that  the  supposed  payee  is  not  sufficiently  designated  : 

"That  the  declaration  is  therefore  bad  in  substance,  and  that  the  plea  shows  it ; 

"That  the  declaration  is  further  bad  foi'  n<it  shewing  that  there  was  any  payee  in 
existence  at  the  time  of  the  making  of  either  bill : 

"  That  the  declaration  does  not  shew  when  the  plaintiff  first  became  treasurer." 
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every  definition  which  we  find  in  the  books  of  a  promissory  note,  shew  that  it  must 
contain  an  express  promise  to  pay  to  a  person  therein  named  or  designated,  or  to  his 
order,  or  to  bearer :  see  Byles  on  Bills,  6th  edit.  p.  4  ;  Colcham  v.  Cooke,  Willes,  395  ; 
2  Bl.  Com.  467.  If  the  person  to  whom,  or  to  whose  order,  it  is  to  be  paid  is 
inicertain,  and  it  depends  on  a  contingency  to  whom,  oi-  to  whose  ordei',  payment  is  to 
be  made,  it  is  not  a  promissory  note  unless  it  can  be  treated  as  payable  to  bearer." 
And  Jervis,  C.  J.,  in  the  court  of  error,  says, — 6  Ellis  &  B.  337, — "  Whatever  desire 
we  may  feel  to  aid  in  enforcing  a  contract,  we  must  hold,  that,  to  make  a  promissory 
note,  there  must  be  a  payee  ascertained  by  name  or  designation.  Now,  as  was  said  in 
the  court  below,  this  money  is  made  payable,  not  to  the  then  secretary,  but  to  the 
person  who  should  be  secretary  nine  months  thence,  when  the  payment  was  to  be 
made.  That  was  the  clear  intent."  What  was  there  to  prevent  Nash  from  becoming 
the  ti-easurer  [586]  for  the  time  being  I  [Byles,  J.  My  difficulty  is  as  to  how  far 
the  acceptor  has  precluded  himself  by  his  acceptance  from  taking  this  olijection.  It 
may  be  a  very  good  contract,  but  not  a  bill  of  exchange.  Nothing  that  the  acceptor 
can  do  can  vary  the  nature  and  effect  of  the  written  contract.]  There  is  a  manifest 
distinction  between  Soares  v.  Gli/n,  and  the  present  case.  There,  it  was  in  the  indorse- 
ment that  the  party  to  whom  the  payment  was  to  be  made  was  described  as  the 
"  treasurer-general  for  the  time  being." 
Dixon  was  heard  in  reply. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  on  this  demurrer  must  be  for  the 
defendant.  The  bill  is  drawn  in  this  form, — "  Six  months  after  date  pay  to  the  order 
of  the  treasurer  for  the  time  being  of  the  Commercial  Travellers'  Benevolent  Institu- 
tion, the  sum  of  twenty  pounds,  for  value  received."  I  think  the  true  construction  of 
the  instrument  is,  that  the  acceptor  undertakes  to  pay  the  amount  to  the  order  of  the 
person  whoever  he  ma\'  be  who  at  the  time  of  the  maturity  of  the  bill  shall  be  the 
treasurer  of  the  institution.  I  take  it,  that,  in  order  to  constitute  a  valid  bill  of 
exchange,  it  is  essential  that  there  should  be  a  drawer,  a  drawee,  and  a  payee :  and, 
although  the  payee  need  not  be  expressly  designated  by  name,  still  it  is  essential  to 
the  validity  of  the  bill  that  he  shall  be  a  person  who  is  capable  of  being  ascertained  at 
the  time  the  bill  is  accepted.  He  cannot  be  a  person  who  is  not  ascertainable  at  that 
time.  That  was  laid  down  in  very  distinct  terms,  as  to  promissory  notes,  in  Storm  v. 
Stirling,  3  Ellis  &  B.  832,  affirmed  by  Coivie  v.  Stirling,  6  Ellis  ifc  B.  333,  where  the 
note  was  held  void  on  this  very  ground.  And  I  think  bills  of  exchange  stand  upon 
precisely  the  same  footing  in  this  respect.  [587]  Consequently,  the  payee  not  being 
au  ascertained  person  at  the  time  of  the  acceptance,  the  instrument  here  sued  on  is 
not  a  valid  bill  of  exchange. 

The  rest  of  the  court  concurring. 
Judgment  for  the  defendant. 

William  Hildreth,  the  Younger,  Appellant ;  Thomas  Adamson,  liespondent. 

May  28th,  1860. 

[S.  C.  30  L.  J.  M.  0.  204 ;  8  W.  K.  470.] 

A  local  board  of  health  act  impowered  the  board  to  supply  the  town  with  water  at 
certain  rates  for  domestic  purposes,  and  for  other  than  domestic  purposes  for  such 
remuneration  and  upon  such  terms  and  conditions  as  should  be  agreed  upon  between 
them  and  the  persons  desirous  of  hanng  such  supply. — An  inhabitant  of  the  town 
having  presented  to  the  town  an  ornamental  fountain  with  a  ti'ough  or  basin,  which 
was  set  up  on  one  of  the  public  streets,  the  board  supplied  it  with  water  on  market- 
days,  for  the  use  of  cattle  in  the  market,  and  for  horses,  if  yoked,  when  passing  to 
and  fro. — The  respondent,  who  kept  horses,  with  a  view  to  evade  payment  of  the  rate 

.  for  the  supply  of  water  to  his  stable,  took  his  horses  to  the  fountain  to  drink.  Upon 
an  information  against  him  under  the  .59th  clause  of  the  Waterworks  Clauses  Act, 

_  1847, — which  enacts  that  "  every  person  who,  not  having  agreed  to  be  supplied 
with  water  by  the  undertakers,  shall  take  any  water  from  any  reservoir,  water- 
course, or  conduit  belonging  to  the  undertakers,  Sic,  or  from  any  cistern  or  other 
like  place  containing  water  belonging  to  the  undertakers,  other  than  such  as  may 
have  been  provided  for  the  gratuitous  use  of  the  public,  shall  forfeit  to  the  under- 
takers for  every  such  oflence  a  sum  not  exceeding  101.," — the  magistrates,  being  of 
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opinion  that  the  board  had  no  right  to  erect  a  fountain  on  the  public  highway 
otherwise  than  for  the  gratuitous  use  of  the  public  under  the  provisions  in  s.  78  of 
the  Public  Health  Act,  1848,  declined  to  convict : — Held,  that  the  decision  of  the 
magistrates  was  wrong  ;  for,  that,  notwithstanding  the  fountain  might  be  a  public 
nuisance,  it  was  competent  to  the  board  to  limit  the  supply  of  water  thereto  in  the 
manner  they  had  done. 

On  the  2nd  of  December,  1859,  an  information  was  laid  by  William  Hildreth,  the 
younger,  of  Darlington,  in  the  county  of  Durham,  secretary  to  the  Darlington  Local 
Board  of  Health,  against  Thomas  Adamson,  of  Darlington,  cai'ter,  for  that  he  did,  on 
the  23rd  of  November  in  the  year  aforesaid,  at  the  township  of  Darlington,  unlawfully 
take  water  from  a  certain  cistern,  to  wit,  the  basin  of  a  fountain  belonging  to  the  local 
board  of  health  of  the  district  of  the  township  of  Darlington  aforesaid,  he  the  said 
Thomas  Adamson  not  having  agi-eed  to  be  supplied  with  water  by  the  said  board, 
contrary  to  the  Darlington  Local  Board  Act,  [588]  1845,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

Upon  the  hearing  of  the  said  complaint  before  the  justices  at  a  petty  sessions  held 
at  Darlington  on  the  5th  of  December,  1859,  the  justices  dismissed  the  same,  and  the 
complainant  being  dissatisfied  with  the  decision  of  the  justices,  the  following  case  was 
stated  for  the  opinion  of  this  court,  pursuant  to  the  statute  20  &  21  Vict.  c.  43,  s.  2  : — 

The  information  was  laid  under  the  59th  section  of  the  Waterworks  Clauses  Act, 
1847  (10  &  11  Vict.  c.  17);  incorporated  with  the  Darlington  Local  Board  Act, 
1854  (17  &  18  Vict.  c.  cl.x.xxi.). 

At  the  hearing  of  the  information  and  complaint,  it  was  proved  on  the  part  of  the 
respondent  that  an  ornamental  fountain  (consisting  of  a  large  open  trough  or  basin, 
with  a  spiral  column  in  the  centre,  through  which  the  water  is  forced  and  plays  into 
the  basin  on  mai'ket-days,)  had  been  presented  to  the  town  of  Darlington  by  one 
of  the  inhabitants,  and  erected  on  the  surface  of  one  of  the  public  streets  in  that 
town ;  and  that  the  local  boai'd  of  health,  as  the  owners  of  the  watei'works  (in  trust 
for  and  as  the  representatives  of  the  rate-payers  of  the  townships  of  Darlington  afore- 
said), supplied  the  same  with  water  for  the  use  of  cattle  in  the  cattle-market  on 
market  days,  and  for  horses,  if  yoked,  when  pa.ssing  to  and  fro ;  that,  in  consequence 
of  persons  taking  the  water  from  the  fountain  other  than  for  the  uses  aforesaid,  the 
local  board  of  health  issued  a  notice,  of  which  the  following  is  a  copy  : — 

"  Darlington  Local  Board  of  Health. 

"Notice  is  hereby  given  that  all  persons  damaging  the  fountain,  fouling  the  water, 
or  taking  water  therefrom,  will  be  prosecuted.     The  penalty  for  the  lattei'  offence  is  101. 

"  By  order. 
"Darlington,  June  25th,  1859.  "  H.  DUNN,  clerk  to  the  board." 

[589]  It  was  also  proved  that  the  said  Thomas  Adam.son  had  this  notice  pointed 
out  l(j  him  b\'  Kichard  Mowbray,  a  servant  of  the  local  board  of  health,  in  .June  last, 
when  the  latter  was  attixing  the  notice  near  the  fountain  in  question  ;  and  that  he  at 
the  same  time  told  Adamson  that  he  was  not  to  take  his  horses  from  his  stal)le  to  the 
fountain  to  ilrink,  and  that  Adamson  replied  that  the  board  could  not  sto])  him.  It 
was  further'  proved,  that,  on  the  23r'd  of  November  last  (the  day  stated  in  the  infor-- 
matiorr),  Adamson  took  some  hor.ses  from  his  stiible  to  the  foirirtain,  and  alloweil  thcin 
to  drink  of  tiie  water  then  irr  the  l)asirr.  It  was  also  proved  that  the  local  board  of 
health  by  their  scale  of  charges,  have  a  regular  fi.xed  charge  per  horse  for  water 
sirpplied  to  f)artics  kecpirrg  hor'ses,  if  they  choose  to  have  water  laid  irrto  their  stables. 

The  said  Thomas  Adamsorr  orr  the  hear-ing  of  the  aforesaid  irrfoi'matiorr,  made  no 
dufcrrcc,  beyond  merely  sayirrg  that  he  did  rrot  krrow  he  was  doirrg  wrong:  ricilhcr 
dill  he  take  any  objections  to  the  irrforrrration,  or  otiierwisc. 

The  justices  beirrg  of  opirrion  that  the  local  Ixjar-d  of  health  hail  no  right  to  cr'cct 
or  allow  to  be  ei'ccted  irr  tiro  pul)lic  iiighway  arry  forrrrtairr  otherwise  Iharr  for-  the 
gr'atiritous  use  of  tiio  public  at  lar-ge,  either  irnder  the  iii'ovisiorrs  of  s.  7.s  of  tire  I'rrblic 
Health  Act,  184l~!  (11  &  12  \'iet.  c.  (i.'J),  or  other-wise,  they  corrsidcred  that  it  mrrst  1)o 
assumed  that  the  foirntain  irr  (prestiorr  had  beerr  er'cctcd  irrnier-  the  airthor-ity  of  the 
said  sectiorr,  there  beirrg  otherwise  in  their  opiirion  no  power  to  tiUvc  up  arrd  occupy  a 
portion  of  the  public  highway  for  such  a  purpose,  although  the  soil  and  surface  of  the 
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streets,  it  was  contended,  is  vested  in  the  board  ;  and  that  therefore  the  water  supplied 
to  such  fountain  came  within  the  meaning  of  the  exception  contained  in  the  59th 
section  of  the  Waterworks  Clauses  Act,  1847,  and  [590]  was  water  "provided  for  the 
gratuitous  use  of  the  public."  And  they  were  further  of  opinion  that  the  notice  above 
set  forth  and  the  verbal  notice  respectively  given  to  the  respondent  did  not  take  away 
the  right  of  the  respondent  to  take  water  from  the  fountain  in  the  manner  proved  : 
and  they  gave  their  determination  against  the  appellant  in  the  manner  before  stated. 
The  grounds  of  their  determination,  therefore,  were, — first,  that  the  local  board  of 
health  had  no  power  to  erect  such  a  trough  or  fountain  on  the  public  highway,  except 
for  the  gratuitous  use  of  the  public, — secondly,  that  the  local  board,  by  giving  such 
notice  as  aforesaid,  could  not  confine  the  meaning  of  the  words  "  gratuitous  use  of  the 
public,"  and  the  use  of  the  trough  or  fountain  to  cattle  in  the  cattle-market  on  market- 
days,  and  for  horses,  if  yoked,  when  passing  to  and  fro. 

Whereupon  the  opinion  of  the  court  was  asked  whether  they  were  right  in  dis- 
missing the  information  and  complaint  as  aforesaid,  and  as  to  what  further  should  be 
done  or  ordered  by  the  said  court  in  the  premises. 

David  Keane,  for  the  appellant  (a).  The  78th  sec-[591]-tion  of  the  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63,  enacts  that  the  local  board  of  health  may  cause  all 
existing  public  cisterns,  pumps,  wells,  reservoirs,  conduits,  aqueducts,  and  works 
used  for  the  gratuitous  supply  of  water  to  the  inhabitants,  to  be  continued,  main- 
tained, and  plentifully  supplied  with  water,  or  they  may  substitute,  continue,  maintain, 
and  plentifully  supply  with  water  other  sur-h  works  equally  convenient ;  and  the  said 
local  board  may,  if  they  shall  think  fit,  construct  any  number  of  new  cisterns,  pumps, 
wells,  conduits,  and  works  for  the  gratuitous  supply  of  any  public  baths  or  wash- 
houses  established  otherwise  than  for  private  profit  or  supported  out  of  any  poor  or 
borough-rates."  The  Darlington  Local  Board  Act,  1854,  17  &  18  Vict.  c.  cLxxxi., 
had  three  objects  especially  in  view, — the  supply  of  the  town  of  Darlington  with  gas, 
water,  and  convenient  markets.  To  each  of  [592]  these  objects  a  separate  set  of 
clauses  is  devoted.  The  22nd  section  impowers  the  local  board,  by  means  of  the 
waterworks  to  be  purchased  by  and  vested  in  them,  to  collect  and  store  water,  and  to 
supply  water  within  the  district,  and  to  sell  and  dispose  of  the  water,  as  they  from 
time  to  time  think  fit.  The  2.3rd  section  provides  "  that  a  supply  of  water  for 
domestic  purposes  shall  not  include  a  supply  of  water  for  cattle,  or  for  horses,  or 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as  follows  : — 

"That  the  magistrates  were  not  right  in  dismissing  the  said  information  and 
complaint,  and  that  they  ought  to  have  convicted  the  respondent : 

"  That,  on  the  facts  shewn  in  the  case,  the  water  taken  by  the  respondent  was  not 
provided  for  the  gratuitous  use  of  the  public,  but  only  for  the  gratuitous  use  of  such 
portion  of  the  public  as  might  require  the  same  for  the  use  of  their  cattle  on  certain 
times  and  occasions  : 

"  That,  the  case  does  not  find  that  the  local  board  erected  the  fountain,  but  only 
that  the  local  board  supplied  the  fountain,  which  the  case  finds  to  be  merely  orna- 
mental ;  and  that,  even  if  the  fountain  had  been  illegally  erected,  the  water  supplied 
to  it  did  not  thereby  become  '  provided  for  the  gratuitous  use  of  the  public  : ' 

"  That  as  the  case  does  not  find  the  cistern  to  have  been  in  existence  at  the  time 
the  local  board  of  health  came  into  existence,  or  that  it  was  substituted  for  such  a 
cistern,  or  that  it  was  constructed  for  the  gratuitous  supply  of  any  public  baths  or 
wash-houses,  the  78th  section  of  the  Public  Health  Act,  1848,  which  contemplates  the 
benefit  of  the  inhabitants  as  distinguished  from  the  public,  has  nothing  to  do  with 
this  case  : 

"  That  the  local  board,  as  having  the  management  and  control  of  the  streets,  and 
power  to  improve  public  works,  had  power  to  erect  the  fountain,  if  they  thought  fit, 
the  same  not  being  shewn  or  surmised  to  be  a  nuisance  or  obstruction  to  the  highway  : 

"  That  the  local  board  were  not  under  a  legal  duty  to  supply  any  water  for  the 
gratuitous  use  of  the  public,  although  they  might  be  bound  to  supply  some  for  the 
free  use  of  the  inhabitants,  and  they  therefore  were  entitled  to  regulate  any  supply  by 
such  conditions  and  terms  as  they  might  think  fit : 

"  And  that  the  proceeding  of  the  respondent  complained  of  was  a  wilful  evasion  of 
the  clauses  in  the  Darlington  Local  Act,  1854,  for  raising  funds  to  insure  a  sutiicient 
water  supply  within  the  district." 
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washing  carriages,  where  such  horses  or  carriages  are  kept  for  hire  or  belong  to 
common  carriers  or  dealers  in  horses,  or  a  supply  of  water  foi'  any  trade,  manufacture, 
or  business  whatsoever,  or  for  watering  gardens,  or  for  fountains,  or  for  any  ornamental 
purposes  whatsoever."  The  24th  section  gives  the  maxinumi  rates  at  which  water  is 
to  be  supplied  for  domestic  puiposes.  The  27th  section  provides  that  water  for  other 
than  domestic  purposes  may  be  supplied  upon  such  terms  and  conditions  as  shall  be 
agreed  upon  between  the  local  Ijoard  and  the  persons  desiious  of  having  such  supply 
of  water.  And  s.  29  imposes  a  penalty  not  exceeding  51.  for  using  for  other  than 
domestic  purposes  any  water  supplied  by  the  local  board,  the  party  not  having 
previously  agreed  with  the  local  board  for  a  supply  for  such  other  purposes.  The 
information  against  Adamson  was  laid  under  the  59th  section  of  the  Waterworks 
Clauses  Act,  1S47,  10  &  11  Vict.  c.  17,  which  act  is  incorporated  with  the  local  act 
"  with  respect  to  waste  or  misuse  of  the  water  supplied  by  the  undertakers,"  among 
other  things.  That  section  enacts  that  "every  person  who,  not  having  agreed  to  be 
supplied  with  water  b}'  the  undertakers,  shall  take  any  water  from  any  reservoir, 
watercourse,  or  conduit  belonging  to  the  undertakers,  or  any  pipe  leading  to  any 
such  reservoir,  watercourse,  or  conduit,  or  from  any  cistern  or  other  like  place  con- 
taining water  belonging  to  the  underbikcrs,  other  than  such  as  [593]  may  have  been 
provided  for  the  gratuitous  use  of  the  public,  shall  forfeit  to  the  undertakers  for  every 
such  offence  a  sum  not  exceeding  101.  [Ei-le,  C.  J.  Does  the  78th  section  of  the 
Public  Health  Act,  1S48,  justify  the  erection  in  question?]  Assuming  it  does  not, 
possibly  the  respondent  might  have  a  right  to  knock  it  down  :  but  the  illegality  of 
the  structure  would  not  warrant  him  in  wrongfully  atjstracting  water  from  the 
fountain.  [Byles,  J.  This  water  is  not  provided  "for  the  gratuitous  use  of  the 
public  ;"  it  is  dedicated  to  a  particular  portion  of  the  public  only.]  It  was  provided 
for  the  especial  use  of  cattle  in  the  cattle-market  on  market-days,  and  foi-  horses,  if 
yoked,  when  passing  to  and  fro.  The  respondent,  by  taking  the  water  as  he  did,  was 
guilty  of  a  clear  evasion  of  the  statute-rate.  [Byles,  J.  An  evasion  is  no  ofleuce, 
provided  the  law  is  not  infringed.]  The  object  of  the  act  was  that  everj'  private 
consumer  of  the  water  should  in  some  way  contribute  to  the  rates. 

The  respondent  did  not  appear. 

Ekle,  C.  J.  I  am  of  opinion  that  the  appellant  in  this  case  is  entitled  to  succeed, 
that  the  information  was  improperly  dismissed,  and  that  the  grounds  taken  by  the 
magistrates  cannot  be  sustained.  The  facts  I  take  to  be  these  : — An  ornamental 
fountain  having  been  presented  to  the  town  of  Darlington  liy  one  of  the  inhabitants, 
and  ei'ected  in  one  of  the  public  streets  of  the  town,  the  local  board  took  upon  them- 
selves to  supply  it  with  water  for  a  limited  purpose, — a  purpose  of  humanity.  They 
determined  to  supply  the  fountain  with  water  for  the  use  of  cattle  in  the  cattle- 
market  on  market-days,  and  for  horses,  if  yoked,  when  passing  to  and  fro,  that  is, 
travelling  along  the  road.  As  far,  theiefoi-e,  as  the  law  will  allow,  they  have  limited 
the  [594]  right  to  use  the  water  so  supplied.  The  respondent,  being  a  person  who 
kept  horses,  and  having  a  stable,  and  liable  under  the  local  act  to  pay  .i  rate  for  the 
supply  of  water  for  their  use,  determined  to  avail  himself  of  the  watei-  so  dedicated 
to  the  cattle  in  the  market  and  to  horses  travelling  along  the  road,  and  brought  his 
horses  from  the  stable  to  drink  at  the  fountain  ;  thus  avoiding  a  rate  which  ho  ought 
to  pay.  The  local  boaid  thereupon  laid  an  infoi'mation  against  him  for  taking  water 
in  this  manner  after  notice.  The  information  was  laid  under  the  5i)th  section  of  the 
Waterworks  Clauses  Act,  1847,  which  enacts  that  "every  person  who,  not  having 
agreed  to  be  supplied  with  water  l)y  the  undertakers,  shall  take  any  water  from  any 
reservoir,  watcicourse,  or  conduit  belonging  to  the  undertakers,  or  any  pipe  leading 
to  any  such  reservoir,  watercourse,  or  conduit,  or  from  any  cistern  or  other  like  place 
containing  water  belonging  to  the  undcTtakers,  other  than  such  as  may  have  been 
provided  for  the  gratuitous  u.sc  of  the  pul)lic,  shall  forfeit  to  the  undertakers  for 
every  such  olience  a  sum  not  exceeding  101."  The  magistrates  before  whom  that 
information  came  on  to  be  heard  were  of  opinion  tiiat  the  water  in  this  fountain  was 
dedicated  to  the  gratuitous  use  of  the  jjublie,  —  for  this  leason,  viz.  that  the  fountain 
was  placed  on  the  public  highway,  and  that  the  ])lacing  it  there  was  an  indictable 
obstruction  of  the  highway,  unless  justified  under  the  78th  .section  of  the  II  ife  12 
Vict.  c.  63;  aTul  they  accordingly  dismissed  the  complaint.  The  magistrates  concede 
that  the  section  just  referred  t«  would  justify  the  placing  of  the  fountain  upon  the 
public  highway.     It  is  uiniecessary  to  stop  to  consider  whether  that  is  so  or  not.     But 
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it  may  well  be  that  the  fountain  may  be  an  indictalile  obstriiction  of  the  highway, 
and  yet  the  water  therein  may  be  private  property  of  the  local  board.  I  there- 
[595]-fore  think  the  respondent  had  no  right  to  claim  the  water  against  the  will  of 
the  board,  and  that  the  assumption  of  the  magistrates  was  unfounded  in  point  of  law. 
The  37th  section  of  the  Waterworks  Clauses  Act,  1847,  appears  to  me  to  contemplate 
a  power  in  the  board  to  dedicate  the  water  and  limit  its  use  in  any  way  they  may 
choose  :  and  I  take  it  they  might  by  law  dispose  of  it  in  any  way  they  thought  fit 
for  the  benefit  of  the  town.  That  section  enacts  that,  "  in  all  the  pipes  to  which  any 
fire-plug  shall  be  fixed,  the  undertakers  shall  provide  and  keep  constantly  laid  on, 
unless  prevented  by  frost,  unusual  drought,  or  other  unavoidable  accident,  or  during 
necessary  repairs,  a  sufficient  supply  of  water  for  the  following  purposes,  that  is  to 
say,  for  cleansing  the  sewers  ancl  drains,  for  cleansing  and  \vatering  the  streets,  and 
for  supplying  any  public  pumps,  baths,  or  wash-houses  that  may  be  established  for 
the  free  use  of  the  inhabitants,  or  paid  for  out  of  any  poor-rates  or  borough-rates  levied 
within  the  limits  of  the  special  act."  There  is  no  obligation  imposed  upon  the  board 
or  company  to  afford  this  supply  absolutely,  but  the  section  goes  on  to  say  that "  such 
supply  shall  be  provided  at  such  rates,  in  such  cjuantities,  and  upon  such  terms  and 
conditions  as  may  be  agreed  upon  by  the  town  commissioners  and  the  undertakers, 
or,  in  case  of  disagreement,  as  shall  be  settled  in  England  or  Ireland  by  two  justices, 
and  in  Scotland  by  the  sheriff',  until  in  either  case  an  inspector  shall  have  been 
appointed,  and  after  the  appointment  of  such  inspector,  by  the  inspector  so  appointed," 
— clearly  contemplating  that  the  supply  may  be  for  the  gratuitous  use  of  the  public 
as  between  the  town  commissioners  and  the  public,  and  at  the  same  time  dealing  with 
the  water  as  private  property  in  respect  of  which  the  undertakers  might  lawfully 
contract.  But  that  has  nothing  to  do  with  the  assump-[596]-tion  here  contended  for 
by  the  magistrates,  that,  because  the  fountain  was  placed  on  the  public  highwaj', 
therefore  the  water  must  be  taken  to  have  been  dedicated  to  the  gratuitous  use  of 
the  public. 

Williams,  J.  I  am  of  the  same  opinion.  The  reason  assigned  by  the  magis- 
trates for  declining  to  convict  the  lespondent  are  not  supported  by  the  facts  of  the 
case.  Even  if  it  were,  I  am  not  prepared  to  say  that  the  water  must  be  taken  to 
have  been  dedicated  to  the  gratuitous  use  of  the  public  because  the  fountain  was  so 
constructed  as  to  be  a  public  nuisance.  It  is  clear  that  there  was  no  intention  to 
dedicate  the  water  of  this  fountain  to  the  gratuitous  use  of  the  public  at  large  :  and 
there  is  nothing  in  the  act  to  lead  to  such  a  consequence.  In  Pooh  v.  Htiskinson, 
11  M.  &  W.  827, — following  The  Marquis  of  Stafford  v.  Coyney,  7  B.  &  C.  2.57,  it 
was  held  that  there  may  be  a  dedication  of  a  w-ay  to  the  public  for  a  limited 
purpose,  as  for  a  footway,  &c.,  but  there  cannot  be  a  dedication  to  a  limited  part  of 
the  public,  as  to  a  parish.  Such  a  partial  dedication  is  simply  void,  and  will  not 
operate  in  law  as  a  dedication  to  the  whole  public.  Upon  the  whole,  I  see  no  reason 
why  the  local  board  should  not  limit  the  supply  of  water  to  the  fountain  in  the  manner 
they  have  done,  and  that  the  magistrates  were  wrong  in  not  convicting  the  respondent 
for  the  offence  of  which  he  clearly  had  been  guilty. 

Byles,  J. (a).  I  am  of  the  same  opinion.  It  seems  to  me  that  the  reason  given 
by  the  magistrates  for  not  convicting  the  respondent  cannot  be  sustained.  I  am  not 
sure  that  the  use  to  which  this  water  was  supplied  was  not  a  public  use.  The  tank 
was  open  for  anybody's  [597]  cattle  to  drink  on  market-days  from  10  o'clock  till  .5, 
or  for  anybody's  yoked  horses  travelling  along  the  road.  It  seems  to  me  to  have 
been  too  hastily  assumed  that  this  w-as  not  a  public  use.  But,  at  all  events,  the 
decision  of  the  magistrates  was  wrong,  and  the  case  must  be  sent  back  to  them  to 
be  re-heard. 

Kule  accordingly. 

AiLiNN  r.  Damm.     May  22nd,  1860. 

[S.  C.  29  L.  J.  C.  P.  313 ;  2  L.  T.  322 ;  7  Jur.  X.  S.  47  ;  8  W.  R  470. 
Eeferred  to,  Slitart  v.  Bell,  [1891]  2  Q.  B.  347.] 

The  defendant,  bona  fide  believing  that  the  plaintiff,  who  was  a  clerk  to  one  M.,  a 
customer  of  the  defendant's,  and  who  had  been  sent  to  the  defendant's  shop  by  M., 

(a)  Willes,  J.,  was  in  the  Divorce  Court. 
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luid  while  there  stolen  ;i  box  from  an  inner  room,  went  to  M.,  and,  after  telling  him 
of  bis  loss,  intimated  his  suspicion  of  the  plaintitt',  saj'ing,  "There  was  no  one  else  in 
the  room,  and  he  must  have  taken  it :  " — Held,  that  the  communication  was  privileged 
by  the  occasion. — Where  slanderous  words  are  uttered  in  a  foreign  language,  the 
declaration  should  aver  that  the  persons  in  whose  presence  they  were  spoken  under- 
stood the  language. 

This  was  an  action  for  slanderous  woids  spoken  by  the  defendant  of  the  plaintiH'. 
The  declaration  ;dleged  that  the  slanderous  words  were,  "  There  was  no  one  else  in 
the  room  ;  and  he  (meaning  the  plaiutiti)  muss  ess  genommen  haben,"  thereby  meaning 
and  intending  that  the  plaintifl'  had  stolen  a  cei'tain  mathematical  box  from  the  defen- 
dant.    The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  the  Common  Serjeant  in  the  Mayor's  court,  London, 
when  the  following  facts  appeared  in  evidence : — The  plaintift"  was  a  clerk  in  the 
service  of  Messrs.  Herschfield  &  Mensel,  who  were  importers  of  foreign  goods.  The 
defendant  was  a  fancy-box  manufacturer,  who  had  frequent  dealings  with  Herschfield 
&  Mensel.  In  the  month  of  January  last,  the  plaintiff  called  at  the  defendant's  shop 
to  inquire  for  some  bo.xes  which  had  been  sent  from  Herschfield  &  Co.'s  to  be  repaired. 
In  the  course  of  conversation,  he  asked  the  defendant's  brother,  who  [598]  w'as  alone 
in  the  workshop,  foi-  two  boxes  of  which  he  told  him  the  defendant  had  promised  to 
make  him  a  present.  The  defendant's  brother  thereupon  desired  the  plaintitt'  to  go 
into  an  inner  room  and  take  two  boxes  from  a  certain  shelf.  The  defendant  accordingly 
went  to  the  iinier  room,  and  returned  with  two  l)Oxes,  and  departed.  Shortly  after 
he  was  gone,  a  mathematical  box  of  some  value  was  missed  from  the  inner  room :  and 
the  defendant,  assuming  that  it  had  been  taken  by  the  plaintiff,  went  to  his  employers' 
warehouse  and  there  saw  Mr.  Mensel,  who,  upon  being  informed  by  him  that  he  had 
something  to  communicate  to  him,  took  the  defendant  into  a  back  room.  The  defen- 
dant then,  no  one  else  being  present,  told  Mr.  Mensel  of  the  circumstance  of  the 
plaiiitift''s  going  to  the  inner  room,  and  of  the  mathematical  box  being  shortly  after- 
wards missed  ;  adding,  that,  as  no  one  else  had  been  in  the  room,  the  plaintiff'  must 
have  taken  it.  The  plaintiff,  on  being  told  by  Mr.  Mensel  of  what  the  defendant  had 
said,  went  to  the  defendant's  house,  when  the  defendant  repeated  what  he  had  said  to 
Mr.  Mensel.  The  conversation  was  intheCxcrman  language,  and  took  place  in  the  presence 
of  a  young  female  who  was  English,  and  who  was  not  shewn  to  understand  German. 

The  plaintiff  at  the  trial  swore  that  he  had  never  seen  the  article  he  was  supposed 
to  have  stolen. 

On  the  part  of  the  defendant  it  was  submitted,  that,  there  was  no  publication  on 
the  second  occasion,  it  not  appearing  that  the  girl  who  was  present  understood  the 
German  language ;  and  that  the  communication  to  Mr.  Mensel  was  privileged.  It 
was  also  proposed  to  call  witnesses  to  shew  the  circumstances  under  which  the  words 
were  spoken,  so  as  to  rebut  the  inference  of  malice. 

The  learned  Common  Serjeant  overruled  the  objec-[599]-tion,  and  rejected  the 
pro])osed  evidence  ;  and  the  jury  i-etnrned  a  verdict  for  the  plaintiH',  damages  Ol. 

Laxton,  in  Kaster  Term  last,  moved  to  enter  a  nonsuit,  or  for  a  new  trial,  on  the 
ground  that  the  evidence  tendcied  had  l)een  improperly  rejected,  and  that  the  com- 
munication was  pri\ileged.  [Erie,  C.  J.  What  is  the  privilege?]  The  defendant 
considered  himself  to  have  been  wronged  by  the  plaintili'.  [Krle,  C.  J.  That  will  not 
do.]  In  lluriisiiu  v.  Jlnsh,  25  Law  J.,  Q.  B.  2b,  2'.),  Lord  Campbell  says:  "A  com- 
munication made  bona  fide  upon  any  subject-matter  in  which  the  party  communicating 
has  an  interest  or  in  reference  to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  although  it  contains  criminatory  niattei',  which, 
without  this  ])rivilege,  would  be  slanderous  and  actionable."  [Erie,  C.  J.  What  legal 
or  moral  duty  was  theie  in  the  defendant  to  go  to  the  jjlaintiff  s  cmplo^yer  and  tell  him 
that  his  clerk  had  been  guilty  of  a  felony  (]  Ho  had  an  intoiestand  a  right  to  prevent 
a  i)erson  he  conceived  to  l)e  dishonest  lieing  sent  to  his  shop.  Li  Tai/lar  v.  Jlawlcins, 
Hi  (}.  B.  308,  it  is  laid  down  that,  in  an  action  of  slander,  if  the  facts  proved  are  such 
that  the  connnnnication  is  liy  the  rules  of  law  privileged,  Ihe  judge  ought  not  to  leave 
any  <iuestion  to  the  jiny  as  to  malice  unless  the  [)laintiir  gives  further  evidence  shewing 
a  proliability  that  the  communication  was  made  maliciously  rather  than  that  it  was 
made  bona  tide.  So,  in  Cook  v.  11 'Hits,  24  Law  ,).,  ().  B.  'Mil,  it  was  held  tiiat  it  is  a 
•piestion  of  law,  to  be  determined  by  the  judge,  whether  the  occasion  of  publishing 
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defamatory  matter  is  such  as  to  repel  the  infei'ence  of  malice,  so  as  to  constitute  a 
privileged  communication  ;  and  if,  at  the  close  of  the  plaintiff's  case,  he  is  of  opinion 
that  the  communication  is  privileged,  and  there  is  no  evidence,  [600]  intrinsic  or 
extrinsic,  of  malice  in  fact,  the  judge  ought  to  nonsuit :  but,  wherever  there  is  evidence, 
either  intrinsic  or  extrinsic,  of  malice  to  answer  the  immunity  derived  from  the  occasion 
of  the  publication,  that  question  must  be  determined  by  the  jury. 

A  rule  nisi  having  been  granted, 

Grant  now  shewed  cause.  The  words  spoken  were  clearly  slanderous,  and  the 
occasion  unprivileged.  [AVilliams,  J.  Is  there  any  averment  in  the  declaration,  that 
the  person  in  whose  hearing  the  woi'ds  were  spoken  understood  the  German  language  ?J 
There  is  not.  [Williams,  J.  In  Fkehcood  v.  Curley,  Hob.  267,  268,  Lord  Hobart  says, 
— "  The  slander  and  damage  consist  in  the  apprehension  of  the  hearers,  and  thei-efore 
slanderous  words  in  Welsh  bear  no  action,  except  you  affirm  that  they  weie  spoken  in 
the  hearing  of  them  that  understood  the  Welsh  tongue."  And  see  1  Wms.  Saund. 
242,  n.  (1),  242  a.,  n.  (e) ;  Price  v.  Jenhings,  Cro.  Eliz.  865:  Ikx  v.  Manasseh  Gohhtein, 
3  Brod.  &  B.  201,  7  J.  B.  Moore,  1,  10  Price,  88,  R.  &  E.  C.  C.  473.]  The  jury  having 
found  for  the  plaintiff',  it  must  be  assumed  that  they  were  satisfied  that  the  hearers 
knew  the  meaning  of  the  slanderous  words.  And  there  was  nothing  in  the  occasion 
to  constitute  the  communication  a  privileged  one.  There  was  neither  interest  nor 
duty  to  warrant  the  defendant  in  making  a  direct  imputation  of  felony.  [Erie,  C.  J. 
The  defendant  bona  fide  entertaining  the  suspicion  he  did,  can  it  be  said  that  he  had 
no  interest  in  intimating  to  the  employer  of  the  plaintift'  that  his  visits  to  his  shop 
might  as  well  be  discontinued?]  The  grounds  of  suspicion  were  so  very  slight  that 
the  jury  might  well  be  warranted  in  inferring  malice  from  the  harsh  proceeding  of  the 
defendant.  [Willes,  J.  It  matters  not  how  harsh  or  how  hasty  the  defendant  may 
have  been,  or  how  untrue  the  charge,  if  he  bona  fide  made  it.] 

[601]  Laxton  was  not  called  upon  to  support  the  rule. 

Erle,  C.  J.  I  am  clearly  of  opinion  that  this  rule  should  be  made  absolute  on 
the  ground  that  the  circumstances  under  which  the  words  were  spoken  did  presumably 
negative  malice  in  the  speaker ;  in  other  words,  that  the  communication  was  what  the 
law  calls  privileged,  unless  there  be  express  malice.  The  short  facts  are  these  : — 
The  plaintiff',  a  clerk  in  the  employ  of  Messrs.  Herschfield  &  Mensel,  was  sent  on  his 
employers'  business  to  the  defendant's  shop,  and,  with  the  permission  of  the  defendant's 
bi'other,  he  went  into  an  inner  room  to  get  some  articles  which  the  defendant  had 
promised  to  give  him.  After  he  had  gone  away,  the  defendant  missed  from  that 
room  a  mathematical  box  which  the  plaintifl'  had  no  right  to  take,  if  he  did  take  it. 
Upon  this,  the  defendant  went  to  the  warehouse  of  the  plaiutiflf's  employers,  and, 
requesting  of  one  of  the  firm,  Mr.  Mensel,  a  private  interview,  he  communicated  his 
suspicions  to  that  gentleman,  saying  in  substance  that  there  was  no  one  but  the  plain- 
tiff in  the  room  where  the  box  in  cpiestion  was,  and  that  he  must  ha^■e  taken  it.  It 
seems  to  me  that  it  was  but  acting  with  a  reasonable  regard  to  his  own  interest  for 
the  defendant,  if  he  believed  that  the  plaintiff  had  been  guilty  of  the  abstraction  of 
the  bo.x,  to  go  to  the  employers  and  state  what  had  taken  place.  If  he  really  believed 
the  plaintift'  to  have  acted  so  dishonestly,  he  would  naturally  object  to  his  being  sent 
to  his  premises  again.  It  also  seems  to  me  that  it  was  a  reasonable  thing  for  the 
defendant  to  go  in  the  direction  in  which  the  box  if  taken  by  the  plaintiff'  was  likely 
to  be  found.  I  think  either  of  these  grounds  was  amply  sufficient  to  justify  the 
speaking  of  the  words,  the  defendant  bona  fide  believing  that  he  was  saying  what  was 
true.  These  being  the  simple  [602]  circumstances  of  the  case,  I  think  that,  unless  it 
could  be  shewn  that  the  defendant  was  actuated  by  malice,  the  plaintiff  ought  not  to 
have  succeeded. 

Williams,  J.  I  also  am  of  opinion  that  the  words  in  question  were  spoken  on  a 
pri\'ileged  occasion.  The  class  of  cases  in  which  the  occasion  rebuts  the  prima  facie 
inference  of  malice  from  the  utterance  of  slanderous  words,  includes  the  case  of  a 
communication  made  with  a  fair  and  reasonable  purpose  of  protecting  the  interest  of 
the  person  uttering  them.  It  is  unnecessary  to  say  whether  or  not  this  case  falls 
within  that  class  where  the  communication  is  privileged  by  reason  of  a  duty  towards 
the  employer  of  the  person  of  whom  the  words  are  spoken. 

Willes,  J.  I  am  entirely  of  the  same  opinion.  If  it  had  been  necessary,  I  should 
have  been  fully  prepared  to  go  the  whole  length  of  the  doctiine  laid  down  by  Tindal,  C.  J., 
and  Erie,  J.,  in  the  case  of  Co.rhead  v.  Richards,  2  C.  B.  569. 
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Byles,  J.     I  also  am  of  opinion  that  this  rule  should  be  made  absolute,  for  the 
reasons  given  by  my  Lord  and  my  Brother  Williams. 
Rule  absolute,  the  costs  to  be  costs  in  the  cause. 

[603]     LocKWooD  v.  Le\ick.     May  22nd,  1860. 

[S.  C.  29  L.  J.  C.  P.  340 ;  2  L.  T.  357.] 

A  commission-agent  was  employed  by  a  manufacturer  to  procure  orders  for  him  upon 
the  terms  contained  in  a  written  proposal  as  follows,—"  Wc  sell  at  your  terms,  and 
have  no  further  interference  with  the  account  beyond  forwarding  the  order  and 
references.  We  give  you  all  the  information  we  possess,  and  you  treat  the  order 
as  coming  direct  from  the  buyer.  We  expect  to  receive  our  commission  on  all  goods 
bought  by  houses  whose  accounts  are  opened  through  us  : " — Held,  that  the  agent 
was  entitled  to  his  commission  where  an  order  had  been  given  and  accepted  by  the 
manufacturer,  though,  in  con.seijuence  of  his  inability  to  supply  the  goods,  they  were 
not  ultimately  delivered  to  the  buyer. 

This  was  an  action  for  commission  claimed  hy  the  plaintiff  in  respect  of  goods  sold 
by  him  for  the  defendant. 

The  defendant  paid  11.  9s.  Id.  into  court,  and  pleaded  never  indebted  beyond  that 
sum.     The  plaintiff  claimed  891.  5s.  lid.  in  addition. 

The  cause  was  tried  Ijcfore  Byles,  J.,  at  the  sittings  in  London  in  last  Hilary  Term. 
The  plaintiff  was  a  commission-agent  cairying  on  business  at  Manchester.  The  defen- 
dant was  an  elastic-welj  manufacturer  at  Bradford,  in  Yorkshire.  The  plaintiff  had 
been  engaged  to  sell  goods  for  the  defendant  upon  the  terms  contained  in  a  letter 
addressed  by  the  former  to  the  latter  on  the  30th  of  November,  1857,  which  weie 
as  follows : — 

"  We  act  as  agents  to  the  manufacturers  only,  sell  at  your  terms,  and  have  no  further 
interference  with  the  account  beyond  forwarding  the  order  and  references.  Li  all  cases 
you  will  exercise  your  own  judgment.  We  give  you  all  the  information  we  possess,  and 
you  treat  the  order  as  coming  direct  fiom  the  buyer.  We  expect  to  receive  our  com- 
mission on  all  goods  bought  by  houses  whose  accounts  are  opened  through  us.  The 
commission,  21.  10s.,  is  small  for  goods  which  I  suppose  are  sold  in  moderate  (juantities  ; 
and  we  receive  more  for  carpets  and  other  heavy  goods.  However,  this  can  stand  over 
until  I  see  you,  as  things  of  this  kind  are  always  better  and  more  satisfactorily  arranged 
when  the  matters  are  properly  explained." 

Aftei-  the  parties  had  been  acting  for  .some  time  upon  the  understanding  conveyed 
by  this  letter,  the  plaintiff  introduced  to  the  defendant  a  Manchester  dealer  named 
Hodges,  who,  in  March,  1859,  gave  the  [604]  defendant  an  order  for  several  thousand 
yards  of  web,  which  order  the  defendant  accepted  and  undertook  to  execute,  but  which, 
for  want  of  adequate  machinery,  he  was  unable  to  accomplish,  though  the  time  for 
completing  had  Ijccii  extended  by  the  buyer  beyond  the  period  originally  sti[)ulate(I  ; 
and  the  order  was  ultimately  withdrawn.  The  sum  claimed  by  the  plaintitl'  in  this 
action  was  the  amount  which  his  commission  would  have  produced  if  the  order  had 
been  executed  hy  the  defendant. 

On  the  part  of  the  defendant  witnesses  were  called  who  stated  that  by  the  custom 
of  the  trade  connnission  was  not  payable  unless  the  goods  bought  were  actually 
delivered.  This  evidence  was  objected  to,  but  received,  subject  to  leave  to  the 
])laintiff  to  move  if  the  court  should  hold  it  to  be  inadmissible  and  the  verdict  should 
turn  upon  it. 

Witnesses  for  the  plaintiff  also  stated  that,  in  their  experience,  the  custom  was 
to  pay  commission  where  an  order  was  accepted,  whether  the  goods  were  actually 
delivered  or  not. 

The  learned  judge  intimated  an  opiin'on  that  the  word  "liought"  in  the  letter  of 
the  30th  of  November.  1857,  embraced  all  goods  the  orders  for  which  had  been 
acce[)ted  by  the  defendant,  whether  such  orders  were  or  were  not  executed  l)y  the 
actual  delivery  of  the  goods  to  the  customer:  but  he  left  it  to  the  jury  to  sav 
whether  the  custom  was  as  contended  for  by  the  plaintiff  or  as  insisted  upon  by 
the  defendant. 

The  jury  found  that  the  commission  was  payable  when  the  order  was  accepted, 
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and  did  not  depend  upon  whether  it  was  executed  or  not.  A  verdict  was  thereupon 
taken  for  the  plaintitf  for  891.  5s.  lid.,  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  the  verdict  the  other  way, — the  de-[605]-fendant  consenting  to  be  bound 
by  the  decision  of  this  court. 

Parry,  Serjt.,  accordingly,  in  the  course  of  the  term,  obtained  a  rule  to  enter  a 
verdict  for  the  defendant  if  the  court  should  be  ultimately  of  opinion  that  the  learned 
judge  had  misconstrued  the  contract,  or  for  a  new  trial  on  the  ground  that  the  verdict 
was  not  warranted  by  the  evidence. 

Maiiisty,  Q.  C,  and  C.  Pollock,  now  shewed  cause.  Whether  it  be  for  the  court 
or  for  the  jury  to  say  in  what  sense  the  word  "bought"  was  used  in  the  letter  of  this 
Manchester  commission-agent,  the  verdict  must  stand.  The  rule  upon  this  subject  is 
well  explained  by  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court  in  Lads  v. 
Mardiall,  S  Scott,  N.  E.  477,  493,  7  M.  &  G.  744,  who  says  :  "  The  question  was,  whether 
there  was  a  recognized  practice  and  usage  with  reference  to  the  voyage  and  business 
out  of  which  the  written  contract,  the  subject-matter  of  the  action,  arose,  and  to  which 
it  related,  which  gave  a  particulai'  sense  to  the  words  employed  in  it,  so  that  the  parties 
might  be  supposed  to  have  used  these  words  in  such  sense.  The  character  and 
description  of  evidence  admissible  for  that  purpose  is,  the  fact  of  a  general  usage  and 
practice  prevailing  in  the  particular  trade  or  business,  not  the  judgment  and  opinion 
of  the  witnesses  ;  foi-,  the  contract  may  be  safely  and  correctly  interpreted  by  reference 
to  the  fact  of  usage  ;  as  it  may  be  presumed  such  fact  is  known  to  the  contracting 
parties,  and  that  they  contract  in  conformity  thereto :  but  the  judgment  or  opinion 
of  the  witnesses  called  affords  no  safe  guide  for  interpretation,  as  such  judgment  or 
opinion  is  confined  to  their  own  knowledge."  [Willes,  J.,  referred  to  Prkkeit  v.  Badger, 
ante,  vol.  i.,  p.  .396.]  Whether  the  ca.se  is  to  [606]  depend  upon  the  custom  alone,  or 
upon  the  letter  of  the  30th  of  November,  1857,  coupled  with  the  parol  evidence,  or 
upon  the  letter  alone,  the  result  must  be  the  same.  As  to  the  custom,  the  finding  of 
the  jury  is  clear  and  satisfactory.  [Erie,  C.  J.  My  Brother  Byles  intimates  to  us 
that  he  is  not  dissatisfied  with  the  verdict.]  Then,  if  the  case  is  to  rest  upon  the 
construction  of  the  letter,  there  is  no  pretence  for  saying  that  the  learned  judge  put 
an  erroneous  construction  upon  it,  or  that  the  word  "  bought "  was  used  in  any  other 
sense  than  that  in  which  it  was  understood  by  the  jury.  In  delivering  the  judgment 
of  the  court  of  Queen's  Bench  in  Brmcn  v.  £i/inc,  3  Ellis  &  B.  715,  Coleridge,  J.,  says  : 
"  Mercantile  contracts  are  very  commonly  framed  in  a  language  peculiar  to  merchants  : 
the  intention  of  the  parties,  though  perfectly  well  known  to  themselves,  would  often 
be  defeated  if  this  language  were  strictly  construed  according  to  its  ordinary  import 
in  the  world  at  large  :  evidence,  therefore,  of  mercantile  custom  and  usage  is  admitted 
in  order  to  expound  it  and  arrive  at  its  true  meaning."  [Willes,  J.  I  cannot  conceive 
that  the  word  "  bought "  as  used  in  the  letter  in  question  was  intended  to  have  any 
peculiar  meaning.]  It  is  submitted  that  it  has  not.  There  clearly  was  no  misdirection. 
The  learned  judge  said  that,  if  the  construction  of  the  document  was  for  him,  he  should 
hold  that  "  bought "  meant  contracted  for  by  a  bargain  under  which  the  buyer  agreed 
to  accept  and  the  seller  to  deliver  the  goods,  and  that  it  was  not  necessary  that  thei'e 
should  be  an  actual  execution  of  the  contract  by  delivery  and  acceptance  of  the  goods. 
That  was  the  fair  and  reasonable  construction  of  the  letter.  The  terms  "  order,"  and 
"  bought "  and  "  sold,"  are  used  throughout  indiscriminately.  The  case  was  not 
withdrawn  from  the  jury. 

[607]  Parry,  Serjt.,  in  support  of  the  rule.  The  fair  meaning  of  the  letter  is  that 
the  contract  of  sale  shoidd  be  completed  by  the  actual  delivery  and  acceptance  of  the 
goods  before  the  plaintiff  should  be  entitled  to  commission.  It  is  not  reasonable  to 
suppose  that  the  defendant  should  be  called  upon  to  pay  a  commission  upon  orders 
from  which  he  has  received  no  benefit.  The  learned  judge  misdirected  the  jury  in 
telling  them  what  was  the  meaning  of  the  letter.  [Byles,  J.  I  told  the  jurv  that  in 
mj'  opinion  the  word  "  bought "  included  goods  which  had  not  been  delivered,  and  the 
property  in  which  did  not  pass,  but  which  the  defendant  had  agreed  to  deliver.]  In 
ordinary  parlance,  "bought"  means  the  acquisition  of  the  property  in  the  thing.  The 
definition  of  the  verb  "to  buy,"  as  given  in  Webster's  Dictionaiy,  is,  "to  acquire  the 
property,  right,  or  title  to  any  thing  by  paying  a  consideration  or  an  equivalent  in 
money."  Has  that  been  done  here  ?  Clearly  not.  The  parties  never  could  have 
intended  by  the  word  "  bought "  to  include  goods  ordered  luit  never  brought  into 
existence.       It  was  obviously  intended  that  the   manufacturer  should   be   put  in  a 
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position  to  derive  profit  from  the  transaction  before  the  commission  should  Ije  con- 
sidered as  earned.  It  may  well  be  that  the  plaintiff'  ma\'  have  got  this  order  executed 
elsewheie,  and  received  his  commission  from  another  manufacturer.  In  Read  v.  Rann, 
10  B.  &  C.  438,  it  WHS  held  that  a  ship-broker  who  has  procured  a  bargain  for  the 
hire  of  a  vessel  is,  by  the  usage  in  the  city  of  I,ondon,  entitled  to  receive  from  the 
owner  a  certain  commission  on  the  amount  of  freight,  if  the  contract  is  performed, 
but  not  otherwise ;  and  therefore,  where  a  broker  had  negotiated  the  hire  of  a  vessel, 
and  a  memorandum  for  a  charter  was  signed  by  the  parties,  but  the  bargain  afterwards 
went  off,  and  the  ship  was  not  employed,  the  broker  could  not  maintain  [608]  an  action 
against  the  ship-owner  to  recover  the  commission. 

EiiLE,  C.  J.     I  am  of  opinion  that  this  rule  should  be  discharged.     I  have  already 
said  that  my  Brother  Byles  who  tried  the  cause  is  not  dissatisfied  with  the  conclusion 
the  jury  came  to  upon  the  evidence  ;  and,  having  heard  the  evidence  read,  I  entirelj' 
concur  with  him.     The  other  grouud  upon  which  it  was  sought  to  support  the  rule, 
was,  that  the  learned  judge  misdirected  the  jury  in  the  construction  of  the  plaintiff's 
letter  of  the  30th  of  November,  1S57.     He  was  of  opinion  that  the  words  "goods 
bought"  might  extend  to  goods  in  respect  of  which  an  order  had  been  given  and 
accepted,  and  that  the  commission  was  payable  although  no  goods  had  been  actually 
delivered.     I  think  my  Brother  Byles  was  quite  right  in  the  construction  which  he 
put  upon  the  letter.     Though,  containing  only  a  proposal,  that  letter  was  a  written 
document  governing  the  contract  between  the  parties  :  and  in  that  sense  it  was  the 
judge's  duty  to  tell  the  jury  what  was  his  opinion  of  it,  and  to  leave  it  to  them  with 
the  rest  of  the  facts.     It  seems  to  me  that  the  relation  in  which  the  parties  stood  to 
each  other  shews  that  the  construction  put  upon  the  letter  was  the  true  one.     The 
plaintiff  is  a  commission-agent,  and  the  ciefendant  a  manufacturer.     The  former  writes 
to  the  latter, — "  We  act  as  agents  to  the  manufacturer's  only,  sell  at  your  terms,  and 
have  no  further  interference  with   the  account  beyond  forwarding  the  order  and 
references.     In  all  cases  you  will  exercise  yonr  own  judgment.     We  give  you  all  the 
information  we  posse.s.s,  and  you  treat  the  order  as  coming  direct  from  the  buyer. 
We  expect  to  receive  our  commission  on  all  goods  bought  by  houses  whose  accounts 
are  opened  through  us."     It  seems  to  me  that  the  letter  itself  shews  clearly  that  a 
[609]  person  giving  an  order  in  the  capacity  of  a  buyer  was  to  be  considered  as  u 
buyer ;  and  that,  when  an  order  was  given,  and  accepted  by  the  manufacturer,  the 
commission  became  due,  even  though  for  some  reason  the  goods  should   never  be 
actually  delivered.       It  is   urged  on   the  part  of  the  defendant  that  it  would  be 
unreasonalile  that  he  should  be  held  liable  to  the  pa^'meut  of  a  commission  upon  an 
order  which  yielded  him  no  profit.     But  here  he  had  an  opportunity  of  making  profit. 
The  plaintiff  performed  all  the  service  for  which  he  was  employed  ;  and  the  defendant 
had  the  option  of  delivering  the  goods  and  so  making  profit.     But  1  do  not  agree  that 
the  profit  to  the  manufacturer  is  to  bo  the  criterion  of  the  agent's  right  to  commission. 
The  buyer  might  be  an  insolvent  person  ;  or,  the  nianufactui'cr  might  sell  his  commodity 
for  less  than  cost  price  :  still  that  would  not  affect  the  agent's  rights.     Although  there 
might  be  a  loss  upon  the  transaction,  it  might  yet  be  very  desirable  for  the  manufacturer 
to  execute  the  order.     I  am  clearly  of  opinion  that  the  intention  of  the  parties  was  that 
every  order  obtained  by  the  plaintiff'  and  accepted  by  the  defendant  should  constitute  a 
purchase  of  goods  so  as  to  entitle  the  plaintiff  to  his  commission. 

WiLLi.VMs,  J.  I  am  of  the  same  o])inion.  The  goods  in  respect  of  which  the  com- 
mission is  claimed  in  this  action  were  clearly  "good.s  bought,"  within  the  meaning  of 
the  contract.  When  there  was,  through  the  plaintiffs  offices,  a  bargain  liinding  the 
one  party  to  deliver  and  the  other  to  take  the  goods,  the  case  was  brought  precisely 
within  the  terms  of  the  plaintiffs  letter  of  the  .iOth  of  Xovember,  1857.  Suppose  iho 
order  in  such  a  ease  were  for  a  defined  portion  of  a  Larger  bulk  of  goods,  could  it  bo 
said  that  the  goods  were  not  bought  because  they  were  not  separated  from  [610]  the 
rest !  The  common  form  of  declaring  in  such  a  case  is,  that  the  one  agreed  to  l)uy  and 
the  other  to  sell,  iVic.  Can  it  make  any  difference  that  the  goods  are  undefined,  in 
the  sense  of  not  being  in  existence'!  1  cainiot  see  that  it  does.  The  t«rms  of  the 
order  miglit  have  been  satisfied  either  by  the  delivery  of  goods  already  in  stock  or  by 
manufactuiing  other  goods  of  the  like  description  and  (|uality.  It  seems  to  mo  that  it 
would  l)c  nuuiing  counter  to  the  plain  and  obvious  intention  of  the  parties  t«  hold, 
that,  whei'e  there  has  through  the  exertions  of  the  plaintitV  been  a  binding  bargain  for 
goods,  that  bargain  is  nut  brought  within  the  contract   conliiined  in  the  plaintiff's 
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letter  by  reason  of  the  defendant's  inability  to  execute  the  order  after  he  had 
accepted  it. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion  on  the  construction  of  the 
document. 

Byi.es,  J.,  said  nothing. 

Eule  discharged. 

[611]     Moon  r.  Towers.     May  •23rd,  1S60. 

The  defendant's  son,  a  youth  about  17  or  18,  in  his  employ,  caused  a  servant  whom 
he  suspected  of  obtaining  money  from  him  liy  false  pretences,  to  be  apprehended 
and  taken  before  a  magistrate,  who  remanded  him,  but  ultimately  discharged  him. 
After  the  remand,  the  son  told  his  father  what  he  had  done:  the  latter  did  not 
prohibit  his  son  from  proceeding  in  the  matter,  but  said  that,  as  he  (the  son)  had 
begun  it,  he  would  not  interfere  : — Held,  1iy  Erie,  C.  J.,  Willes,  J.,  and  Byles,  .J., — 
duliitante  Williams,  J., — no  evidence  for  a  jury  of  either  previous  authority  or 
subsequent  ratification  by  the  father. — Whether,  under  the  circumstances,  a  subse- 
quent ratification  would  have  rendered  the  father  liable  as  a  trespassei', — quisre? 

Trespass  and  false  imprisonment.     Plea,  not  guilty. 

At  the  trial  liefore  ^\'illianls,  J.,  at  the  sittings  at  Westminster,  after  last  Hilary 
Term,  it  appeared  that  the  plaintiff  was  "  property-man  "  at  the  Victoria  Theatre,  of 
which  the  defendant  was  lessee,  one  Frank  Towers,  his  son,  a  youth  between  1 7  and 
IS  years  of  age,  acting  as  his  treasni'er ;  that,  on  Saturday,  the  10th  of  December  last,, 
the  plaintiff  in  his  character  of  propert\'-man  pi'esented  to  and  received  from  the 
treasurer  an  account  of  disbursements  alleged  to  have  been  made  by  him  for  the  use 
of  the  theatre,  which  account  contained  two  items  of  21.  5s.  and  11.  17s.  respectively 
for  paint,  when  in  point  of  fact  he  had  only  paid  21.  13s.  in  the  whole.  The  defen- 
dant, conceiving  this  to  be  an  intentional  fraud  on  the  part  of  the  plaintiff,  dismissed 
him  from  his  employment:  and  Fiank  Towers  caused  the  plaintiff  to  be  apprehended 
by  a  policeman  and  taken  to  the  station  on  a  chaige  of  obtaining  money  by  false 
pretences.  The  plaintiff  was  taken  befoi'e  a  magistrate  and  remanded,  but  was 
ultimately  discharged. 

The  defendant,  who  was  called  as  a  witness  on  the  part  of  the  plaintiff,  stated  that 
he  had  never  authorized  his  son  to  cause  the  plaintiff  to  be  apprehended  ;  that  he 
knew  nothing  of  it  until  the  plaintiff'  had  been  before  the  magistrates,  and  had  been 
remanded  ;  that  he  never  went  to  the  police-couit ;  and  that  he  did  not  hinder  his 
son  from  appearing  on  the  remand,  but  declined  to  interfere. 

Frank  Towers  was  called  as  a  witness  for  the  defendant.  He  said  that  he  made 
inquiries  which  satisfied  [612]  him  that  he  was  justified  in  causing  the  plaintiff  to  be 
apprehended  ;  that  he  did  it  of  his  own  authority  ;  and  that,  having  communicated 
to  his  father  what  he  had  done,  the  latter  did  not  prohibit  it,  but  said  that,  as  he  (the 
son)  had  begun  it,  he  would  not  have  anything  more  to  do  with  him  in  the  case. 

It  was  submitted  on  the  part  of  the  defendant  that  there  was  no  evidence  to  go 
to  the  jury  that  the  act  of  his  son  in  causing  the  plaintiff  to  be  apprehended  was 
authorized  by  him. 

For  the  plaintiff  it  was  insisted,  that,  assuming  there  was  no  original  authority, 
there  was  abundant  evidence  of  a  subsequent  ratification, — the  act  having  been 
done  for  his  benefit  and  by  a  person  over  whom  he  had  control,  and  he  not  having 
prohibited  it. 

The  learned  judge  was  of  opinion  that  there  was  some  evidence  to  go  to  the  jury, 
and  therefore  declined  to  nonsuit :  and  the  jury  found  for  the  plaintiff",  damages  201. 

Hawkins,  Q.  C,  in  Easter  Term  last,  moved  to  enter  a  nonsuit  or  a  verdict  for  the 
defendant.  He  submitted  that  there  was  no  evidence  at  all  that  the  act  complained 
of  was  done  with  the  authority  of  the  defendant,  and  that  he  could  not  be  made  liable 
as  a  trespasser  by  any  subsequent  ratification  or  assent.  And  he  referred  to  the  case 
of  Grinham  v.  Wilkfi,  4  Hurlst.  &  N.  496.  There,  a  felony  having  been  committed, 
the  defendant  sent  for  a  policeman,  who,  on  the  defendant's  information,  and  on 
inquiiies  made  by  himself,  arrested  the  plaintiff;  and  the  defendant  accompanied  the 
policeman  to  the  station  and  signed  the  charge-sheet :  and  it  was  held  that  the  defen- 
dant was  not  liable  in  an  action  of  trespass.     Pollock,  C.  B.,    there  says  :    "  The 
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circumstances  of  this  case  are,  that  the  defuiidant  appealed  to  the  authorities  who  are 
charged  with  the  preservation  [613]  of  the  peace.  The  arrest  and  detention  were  the 
acts  of  the  poh'cc-otticer,  and  the  defendant  did  nothing  more  than  he  was  hound  to  do, 
viz.  sign  the  charge-sheet.  He  may  have  l)een  liable  if  he  acted  mala  tide,  but  not 
otherwise.  I  agree  with  the  observations  of  Lord  Cranworth  and  Alderson,  B.,  as  to 
the  ease  of  Flewx/er  v.  Hoijle,  1  Campb.  ISl  (a).  We  ought  to  take  care  that  people 
are  not  put  in  peril  for  making  complaint  when  a  crime  has  been  committed.  If  a 
charge  be  made  mala  fide,  there  are  ample  means  of  redress.  But,  in  the  absence 
of  mala  fides  we  ought  not  to  be  too  critical  in  our  examination  of  the  facts,  to  see  if 
something  is  not  done  without  which  the  charge  against  the  suspected  person  could 
not  have  been  proceeded  with.  A  person  ought  not  to  be  held  responsible  in  trespass, 
unless  he  directly  and  immediately  cau.scs  the  imprisonment."  [Willes,  J.,  referred 
to  Knvmaii  v.  Zar/iaii/,  Aleyn,  3.]     A  rule  nisi  having  been  granted, 

Pearcc  now  shewed  cause.  He  submitted  that  there  [614]  was  aliundant  evidence 
to  justify  the  verdict :  for  that,  the  defendant  by  his  conduct  ratified  and  sanctioned 
all  that  his  son  had  done,  and  so  became  liable  as  a  trespasser. 

Hawkins,  Q.  C,  and  Lewis,  were  heard  in  support  of  the  rule. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  I  think 
there  was  no  evidence  to  go  to  the  jury  tl  at  the  imprisonment  of  the  plaintiff'  was 
authorized  by  the  defendant.  It  appears  that  the  plaintift"  was  taken  up  at  the 
instance  of  the  defendant's  son,  who  was  about  17  or  li^  years  of  age,  without  any 
authority  from  his  father,  and  without  his  knowledge  ;  and  that,  when  the  plaintitt' 
was  in  custody,  the  son  informed  his  father  of  what  he  had  done.  I  do  not  mean  to 
decide  whetheV  oi-  not  the  father  could  be  rendered  lialjle  by  his  subsequent  ratifica- 
tion of  the  act  of  the  son,  because  I  am  of  opinion  that  there  was  no  evidence  that  he 
did  so  ratify  it.  The  defendant  and  his  .son  both  atiirmed  at  the  trial  the  direct 
reverse  of  what  the  plaintitt'  was  bound  to  prove.  The  son  said  that,  when  he  told 
his  father  what  he  had  done,  the  lattei',  so  far  from  sayitig  "  What  you  have  done  is 
for  my  use  and  benefit,  and  I  ratify  and  adopt  it,"  meiely  replied,  that,  as  he  (the 
son)  had  begun  it,  he  would  have  nothing  more  to  do  with  him  in  the  ca.se.  And  the 
father  said  that  ho  did  not  hindei'  his  son  from  appearing  on  the  remand,  l)ut  simply 
declined  to  interfere.  I  am  clearly  of  opinion  that  the  plaintiff'  failed  to  establish  the 
affirmative  of  the  proposition  which  lay  upon  him.  Suppose  the  son  had  knocked 
the  plaintiff"  down,  and  the  father  had  said  "I  think  it  served  him  right,"  would  that 
be  such  a  ratification  of  the  son's  act  as  to  make  the  father  liable  as  a  trespas.ser. 
Not-[615]-\vithstanding  the  son's  yo\ith,  and  the  fact  of  his  being  in  .some  degree 
under  the  father's  control,  and  that  the  son  was  acting  in  his  father's  business,  I  think 
there  was  no  evidence  to  go  to  the  jury  of  an  adoption  of  the  trespass  by  the  father, 
EG  as  to  make  it  his  act. 

WiLLi.VJis,  J.  If  the  court  had  been  of  opinion  that  there  was  evidence  that  the 
defendant  had  ratified  and  adopted  the  act  of  his  sou  in  causing  the  plaintiff'  to  be 
apprehended  and  taken  l)cfore  a  magistrate,  a  question  of  very  general  importance 
would  have  been  raised.  But  it  becomes  unneecs.sary  to  consider  that,  inasmuch  as 
the  majority  of  the  court  have  come  to  the  conclusion  that  there  was  no  evidence  of 
latificationto  go  to  the  jury.  With  some  reluctance,  I  concur  with  them.  My 
reluctance  proceeds  upon  this, — I  incline  to  think,  that,  where  an  act  is  done  by  an 
agent  in  the  course  of  his  employment  fur  a  principal,  tlic  agent,  as  in  this  case,  being 
an  nnemanci()atcd  mcmlier  of  the  family  of  the  princijjal,  and  the  latter  allows  his 

(a)  His  Lordship  referred  to  Got^den  v.  Elpliirk,  4  Exch.  445,  447.  In  FlewMer  v 
RoijJi:,  it  was  held,  that,  if  A.  states  particularly  to  the  commatider  of  a  press-gang  that 
B.  is  liable  to  the  im[)ress  service,  who  in  triilh  is  not  so,  anrl  I'.,  in  con.seriuenco  of 
this  information  is  impressed,  A.  is  liable  to  an  action  of  trespass  for  false  imj)rison- 
ment  at  the  suit  of  B.  This  case  being  cited  in  argument  iu  (loadi'ii  v.  /■^l/'liid;  Kolfo,  B., 
said:  "I  must  dissent  from  that  ruling.  The  case  may  mean  that  the  facts  were 
ovidcnce  from  which  the  jury  might  infer  a  wrongful  imprisonment."  And  Aldci'son,  B., 
said  :  "  It  would  come  to  this,  that,  if  a  constable  in  search  of  a  dolinqnont  says, 
'Which  is  the  maul'  the  persons  present  nnist  not  point  him  out.  Or,  if  I  see  a  man 
who  is  perfectly  innocent  taken  into  cu.stody,  and  the  guilty  man  running  away,  I 
must  not  say  so,  or  I  shall  be  liable  in  trespass.  The  evidcMicc  in  Flrwskr  v.  lioi/lc 
very  likely  shewed  that  the  defendant  boro  some  spite  to  the  plaintiff" 
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awent  to  go  on  with  it  and  to  t.ake  steps  which  could  only  be  taken  at  the  expense  of 
the  principal,  the  jury  may  fairly  take  these  matters  into  their  consideration  as  some 
evidence  of  ratification.  However,  the  doubt  I  entertain  is  not  so  strong  as  to  induce 
me  to  dissent  from  the  rule  being  made  absolute  to  enter  a  nonsuit. 

WiLLES,  J.  I  am  of  opinion  that  there  was  no  evidence  to  go  to  the  jury  of  any 
ratification  direct  or  constructive.  I  am  not  aware  of  any  such  relation  between  a 
father  and  son,  though  the  son  be  living  with  his  father  as  a  member  of  his  family, 
as  will  make  the  acts  of  the  son  more  binding  upon  the  father  than  the  acts  of  any 
body  else.  I  apprehend,  that,  when  it  is  established  that  a  father  is  not  liable  upon 
contracts  made  by  his  son  within  age,  except  they  be  [616]  for  necessaries,  it  would 
be  going  against  the  whole  tenor  of  the  law  to  hold  him  to  be  liable  for  his  son's 
trespasses.  The  tendency  of  juries,  where  persons  under  age  have  incurred  debts  or 
committed  wrongs,  to  make  their  relatives  pay,  should,  in  my  opinion,  be  checked 
by  the  courts.  No  man  ought,  as  a  general  rule,  to  be  responsible  for  acts  not  his 
own.  In  the  present  case,  it  is  clear  that  the  young  man  had  no  prior  authority  from 
his  father  to  take  the  steps  he  did.  And  it  is  equally  clear  to  mind  that  the  father, 
when  informed  of  what  his  son  had  done,  did  not  intend  to  make  the  acts  of  the  son 
his  own  by  any  ratification.  The  finding  of  the  jury  upon  the  facts  before  them  was 
manifestly  contrary  to  truth  and  justice. 

Bylk.s,  J.  I  entirely  agree  with  the  opinions  expressed  by  my  Lord  and  my 
Brother  Willes.  One  thing  is  clear,  viz.  that  this  action  is  brought  for  a  thing  done 
before  the  remand,  a  trespass ;  and  it  is  clear  that  the  defendant  knew  nothing  of 
what  his  son  had  done  until  after  the  remand.  Previous  authority,  therefore,  is  out  of 
the  question.  And,  as  to  subsequent  ratification,  what  is  the  evidence  1  When 
told  by  his  son  that  he  had  caused  the  plaintift'  to  be  apprehended,  the  father  said  he 
would  have  nothing  to  do  with  it.  The  only  way  of  accounting  for  the  verdict  is, 
that  the  jury  may"  have  suspected  that  the  father  and  sou  understood  each  other. 
But  of  that  there  was  no  evidence. 

WiLLl.\MS,  J.  I  did  not  mean  to  put  the  non-emancipation  of  the  son  as  a  question 
of  law.  I  merely  intended  to  mention  it  as  one  of  the  facts  from  which  I  inferred, 
or,  rather,  I  thought  the  jury  would  lie  warranted  in  inferring,  that  the  father  did 
ratify  the  acts  of  his  son. 

Eule  absolute  for  a  nonsuit. 

[617]    Price  v.  Harrison.    June  9th,  1860. 

[S.  C.  29  L.  J.  C.  P.  335 ;  6  Jur.  N.  S.  1345.     Referred  to,  Brown  v.  Liell,  1885, 

16  Q.  B.  D.  230.] 

Held,  that  the  defendant  was  entitled,  under  the  common-law  jurisdiction  of  the 
court,  to  have  an  inspection  of  letters  which  in  the  course  of  a  negotiation  for 
taking  a  farm  he  as  agent  for  his  brother  had  written  to  the  plaintitt',  but  of 
which  he  had  kept  no  copies, — it  being  sworn  that  the  plaintiff's  claim  in  the  action 
was  founded  upon  such  letters,  and  that  the  inspection  was  necessary  for  his 
defence  thereto. 

The  declaration  contained  a  count  alleging  that  it  was  mutually  agi-eed  between 
the  plaintiff  and  the  defendant  that  the  plaintifi'  should  demise  and  lease  to  the 
defendant  a  certain  farm,  lands,  and  premises  of  the  plaintift',  to  wit,  a  farm  known 
as  Paradise  Farm,  near  to  the  town  of  Lechlade,  in  the  county  of  Gloucester,  and 
that  the  defendant  should  accept  such  lease  and  become  tenant  to  the  plaintiff  of  the 
said  farm,  lands,  and  premises,  and  that  the  defendant  should  forthwith  after  the 
making  of  the  said  agreement  pay  to  the  plaintiff'  the  amount  of  certain  acts  of 
husbandry  upon  the  said  farm,  and  the  tillages,  dressings,  half-dressings,  straw,  crops, 
fixtures,  and  other  things  upon  the  said  farm,  according  to  the  valuation  of  the  same 
by  two  persons,  &c.  :  and,  after  alleging,  amongst  other  things,  that,  although  the 
said  acts  of  husbandry,  tillages,  dressings,  half-dressings,  straw,  crops,  fixtures,  and 
other  things  had  been  duly  valued  as  afoi'esaid  by  two  persons  at  and  for  a  large 
sum,  to  wit,  &c.,  assigned  for  Ijreach  that  the  defendant  had  not  paid  the  same,  or 
any  part  thereof. 

There  was  also  a  count  for  money  which  it  was  alleged  the  defendant  had  con- 
tracted to  pay  in  respect  of  the  plaintift"'s  having  agreed  to  relinquish  and  give  up  to 
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and  in  favour  of  the  defendant  and  at  his  request  a  certain  farm,  lands,  and  premises, 
with  the  appuitenanccs,  and  the  benefits  and  advantai^es  of  certain  woi'k,  tillages, 
and  acts  of  husbandry  before  then  done,  and  manure  and  materials  before  then 
expended  in  and  aliout  the  cultivation  and  improvement  thereof,  together  with  certain 
turnips,  grass,  herbage,  underwood,  crops,  chattels,  and  effects  then  growing  and 
[618]  being  thereon,  and  for  fixtures  and  chattels  then  agreed  to  be  bargained,  sold, 
and  relinquished  and  given  up  by  the  plaintiti'  to  the  defendant  at  his  request,  and 
to  be  l)y  the  defetidant  then  had  and  taken  to  his  own  use. 

The  defendant  obtained  a  judge's  order  to  inspect  certain  letters,  upon  which  it 
was  surmised  the  plaintiff  intended  to  rely  for  the  purpose  of  establishing  the  agree- 
ment alleged  in  the  declaration.  The  affidavit  upon  which  the  application  for  the 
order  was  founded  stated  that  the  defendant,  as  agent  for  his  brother,  was  in  treaty 
with  the  plaintiff'  for  renting  a  farm  and  premises  ;  that,  during  such  treaty,  the 
defendant  wrote  several  letters  to  the  plaintiff',  copies  of  which  he  did  not  keep  and 
had  not  in  his  possession  ;  that  he  believed  that  it  was  upon  these  lettei-s  or  others 
from  his  brother  that  the  plaintiff'  relied  to  establish  the  agreement  declared  on  ;  and 
that  the  defendant  had  just  ground  to  defend  the  action. 

There  was  also  an  affidavit  from  the  defendant's  attorney,  who  deposed,  that,  since 
the  commencement  of  the  action,  he  saw  in  the  possession  of  the  plaintiff's  attorneys 
what  appeared  to  him  to  be  seveial  letters,  and  asked  to  be  allowed  to  inspect  them  ; 
that  the  plaintiff's  attorneys  allowed  him  to  see  one  letter  of  the  defendant  to  the 
plaintiff,  but  declined  to  allow  him  to  see  the  others  without  the  consent  of  the 
plaintiff';  that  he  called  on  the  plaintift"'s  attorneys  again  on  a  subsequent  day,  when 
they  informed  him  that  the  plaintiff  declined  to  allow  the  letters  to  be  inspected ;  and 
that,  in  his  judgment,  it  was  necessary  that  the  defendant  should  have  inspection,  to 
enable  him  to  plead. 

Powell,  on  a  former  day  in  this  term,  moved  to  rescind  this  order,  on  the  ground 
that  it  was  granted  [619]  upon  insufficient  matei'ials.  The  defendant  does  not  state 
in  his  attidavit  that  the  letters  he  seeks  to  inspect  relate  to  or  are  material  to  his  case. 
[Erie,  C.  J.  He  states  that  they  form  the  foundation  of  the  contract  upon  which  the 
plaintiff'  declares.]  This  is  a  mere  attempt  to  ascertain  by  an  inspection  whether 
the  plaintiff  can  prove  his  case  by  means  of  these  letters.  The  rule  laid  down  by 
the  court  of  Exchequer  in  Hunt  v.  Hewitt,  7  E.xch.  236,  is  as  follows:  "The  right 
of  a  plaintiff'  in  equity  is  limited, — first,  to  a  discovery  confined  to  the  questions  in 
the  cause,— secondly,  of  such  material  documents  as  relate  to  his  (the  plaintitfs)  case 
on  the  trial ;  and  does  not  extend  to  the  discovery  of  the  manner  in  which  the 
defendant's  case  is  to  be  established  (a),  or  to  evidence  which  relates  exclusively  to 
his  ease.  The  part}'  applying,  therefore,  who  is  in  the  same  situation  as  a  plaintiff 
in  equity,  must  shew, — first,  what  is  the  nature  of  the  suit  and  of  the  question  to 
be  tried  in  it ;  and  it  seems  also  that  he  should  depose  in  his  aiiidavit  to  his  having 
just  ground  to  maintain  or  defend  it, — secondly,  the  aiiidavit  ought  to  state  with 
sufticient  distinctness  the  reason  of  the  ajjplication  and  the  nature  of  the  documents, 
in  order  that  it  may  appear  to  the  court  or  judge  that  the  documents  ar(!  asked  for 
the  purpose  of  enal)ling  the  party  applying  to  support  his  case,  not  to  find  a  fiaw  in 
the  case  of  the  opponent,  and  also  that  the  opjjonent  nuiy  admit  or  deny  the  posses- 
sion of  them.  To  this  aiiidavit  the  opponent  may  answer,  by  swearing  that  ho  has 
no  such  documents,  or  that  they  relate  exclusively  to  his  own  case,  or  that  he  is  for 
any  sufiicient  reason  privileged  from  producing  them  ;  or  ho  [620]  may  submit  to 
shew  parts,  covering  the  remainder,  on  affidavit  that  the  ])art  concealed  does  not  in 
an\'  way  relate  to  the  aj)plicant's  case.  The  same  course  would  be  ])nrsucd  in  equity." 
So,  in  JJoc  d.  jlvi-ry  v.  Laiuijord,  1  fiail  Court  Cases,  .'57,  21  Eaw  J.,  Q.  B.  2 1  7,  a  plaintiff 
in  ejectment  sought  to  inspect  and  take  copies  of  certain  deeds,  Iti  order  that  he  might 
l)e  able  to  prove  his  title  to  the  premises.  It  ajjpeared  that  the,  assignee  of  certain 
))rcmises  for  the  residue  of  a  tciin,  became  seised  in  fee  of  adjoining  jjrcmises,  and 
demised  both  to  K.  and  S.,  and  that  std)se(|Uently  the  inteiest  of  the  assignee  in  both 
was  transferred  to  the  defendant,  who,  after  the  determination  of  the  term  of  M.  and 
.S.,  retained  possession  of  the  leasehold  premises.     The  application  was  made  by  the 

(«)  See  Smith  v.  The  Duke  of  Beaufort,  1  Hare,  507,  JJolton  v.  The  Corjioralioii  of 
Liverpool,  1  Mylne  &  K.  Sd,  2'he  Atlorneij-Gciural  v.  The  Corjioratioii  of  Lomlon,  12 
Beavan,  y. 
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plaintiff  as  reversioner,  .and  he  prayed  for  an  order  to  inspect  the  con\eyance  by  which 
the  leaseholds  were  assigned  and  the  freeholds  conveyed  to  the  defendant, — alleging 
that  the  latter  had  obliterated  the  boundaries  between  the  two,  and  that  the  premises 
now  sought  to  be  recovered  formed  part  of  the  leaseholds.  It  was  held  by  lilrle,  J., 
that  the  plaintiff  was  entitled  to  inspect  the  assignment  of  the  term,  but  not  such  part 
of  the  deed  as  related  to  the  conveyance  of  the  freeholds.  His  lordship  proceeded 
upon  the  case  of  Bolton  v.  The  Curporation  of  Liverpool,  1  Mylne  &  K.  88,  which  lays 
down  the  principle,  that  "a  party  has  a  right  to  the  production  of  deeds  sustain- 
ing his  own  case  affirmatively,  but  not  those  which  are  not  immediately  connected 
with  the  support  of  his  own  title,  and  which  form  part  of  his  adversary's.  He 
cannot  call  for  those  which,  instead  of  supporting  his  title,  defeat  it  by  entitling  his 
adversaiy."  [Williams,  J.  The  nearest  case  for  you  is  Shadwell  v.  ShadweU,  ante, 
\o\.  vi.,  p.  679.  There,  in  an  action  against  executors  upon  an  agreement  under 
which  the  plaintiff'  claimed  certain  arrears  of  an  annuity  alleged  to  be  due  to  him 
[621]  from  the  testator,  the  defendants  pleaded,  that,  after  the  making  of  the  agree- 
ment, and  before  the  accruing  of  the  causes  of  action,  it  was  agreed  between  the 
testator  and  the  plaintiff"  that  the  agreement  should  be,  and  the  same  accordingly  was, 
waived  and  rescinded,  and  that  the  testator  should  be,  and  he  accordingly  was, 
exonerated  from  all  further  performance  thereof.  The  court  refused  to  grant  the 
plaintiff' a  rule  to  inspect  a  supposed  letter  upon  which  the  plea  was  founded, — upon 
an  affidavit  stating  that  the  plaintiff  had  written  some  letter  to  the  testator  relating 
to  the  annuit}',  the  words  of  which  he  could  not  remember,  and  also  his  belief  that 
the  defendants  intended  to  rely  on  that  letter  as  constituting  the  agreement  alleged 
in  the  plea,  but  denying  that  any  such  agreement  was  ever  made, — the  inspection 
being  sought,  not  in  order  to  support  the  plaintiff''s  own  case,  but  in  order  to  see 
whether  and  by  what  means  a  defence  could  be  made  out  against  him.  It  was 
admitted  there  that  inspection  could  not  be  compelled  under  the  14  &  15  Vict.  c.  99, 
s.  6,  or  under  the  oOth  section  of  the  Common  Law  Procedure  Act,  185-1,  17  &  18 
Vict.  0.  125  ;  but  the  application  was  sought  to  be  supported  on  the  ground  that  the 
party  receiving  the  letter  held  it  in  some  sense  as  a  trustee  for  the  writer  of  it,  and 
also  on  the  ground  of  the  abolition  of  profert  by  the  55th  section  of  the  Common  Law 
Procedure  Act,  1852,  15  &  16  Vict.  c.  76.  The  ground  upon  which  the  judgment 
pioceeded,  was,  that  there  was  no  certain  allegation  that  there  was  any  such  document 
in  existence,  and  that  it  was  a  mere  fishing  application.  Byles,  J.  On  the  other  hand 
there  is  the  case  of  The  London  Gas-Liflht  L'ompany  v.  Chelsea  Vestry,  in  p.  -Ill  of  the 
same  volume,  where  it  was  held  to  be  no  objection  to  an  order  under  the  14  &  15 
Vict.  c.  99,  s.  6,  for  the  inspection  of  a  document  in  the  possession  of  a  defend-[622]- 
ant,  that  its  production  will  disclose  his  case,  provided  that  it  be  satisfactorily  shewn 
that  it  also  supports  the  plaintiff's  case.]  The  affidavits  there  alleged  specitically  that 
the  documents  were  material  and  necessary  to  enable  the  applicants  to  prepare  for 
trial.  [Byles,  J.  Does  not  that  apply  with  greater  force  to  this  case  ?]  The  attidavit 
does  not  so  suggest.  [Byles,  J.  If  there  had  been  an  agreement  signed  between  the 
parties,  even  before  the  statute  inspection  might  have  been  had,  the  party  holding  the 
document  (if  but  one  copy)  holding  it  as  trustee  for  the  other  who  had  an  equal 
interest  in  it.  The  statute  removes  one  ground,  but  leaves  the  other.  [Williams,  J. 
The  affidavit  here  is  certainly  as  loose  as  possible.  Byles,  J.  SureU',  if  a  bill  of 
discovery  had  been  filed  here,  a  court  of  equity  would  have  granted  inspection.]  A 
rule  nisi  having  been  granted, 

Coleridge  now  shewed  cause.  The  question  is  whether  the  learned  judge  was 
warranted  in  making  the  order,  either  under  the  common-law  jurisdiction  of  the  court, 
or  under  the  statute  14  &  15  Vict.  c.  99,  s.  6.  It  is  submitted  that  it  was  perfectly 
competent  to  him  to  make  it  under  either.  That  he  bad  power  under  the  statute  is 
clear  from  a  glance  at  the  words  of  the  enactment : — "  Whenever  any  action  or  other 
legal  proceeding  shall  henceforth  be  pending  in  any  of  the  superior  courts  of  common 
law,  etc.,  such  court  and  each  of  the  judges  thereof  may  respectively,  on  application 
made  for  such  purpose  by  either  of  the  litigants,  compel  the  opposite  party  to  allow 
the  party  making  the  application  to  inspect  all  documents  in  the  custody  or  under  the 
control  of  such  opposite  party  relating  to  such  action  or  other  legal  proceeding,  and, 
if  necessary,  to  take  examined  copies  of  the  same,  or  to  procure  the  same  to  be  duly 
stamped,  in  all  cases  in  which  pre-[623]-vious  to  the  passing  of  this  act  a  discovery 
might  have  been  obtained  by  filing  a  bill,  or  by  any  other  proceeding  in  a  court  of 
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equity  at  the  instance  of  the  pai-ty  so  making  application  as  aforesaid  to  the  said  court 
or  judge."     In  Wigram  on  Discovery,  2nd  edit.  p.  4G, — second  proposition,  it  is  said  : 
"  It  is  the  right — as  a  general  rule,  of  a  plaintirt'  in  eiiuity  to  e.xact  from  the  defendant  a 
discovery  upon  oath  as  to  all  matters  of  fact  which,  being  well  pleaded  in  the  bill,  are 
material  to  the  plaintitl's  case  about  to  come  on  for  trial,  and  which  the  defendant 
does  not  by  his  form  of  pleading  admit."     In  Comlje  v.   The  Coqioratum  of  LowJon, 
i  Y.  &  C.  139,  the  corporation  of  London  claimed  for  the  fellowship  porters  of  that 
city  a  presci-iptive  right  of  measuring  and  carrying,  for  certain  fees,  all  corn  landed 
on  either  side  of  the  river  Thames,  between  Yantlet  Creek  and  Staines  Bridge,  and 
carried  into  or  out  of  the  city  ;  and  they  tiled  their  bill  against  Combe  &  Co.  to 
establish  that  right.     The  defence  of  Combe  &  Co.  was,  that  the  claim  was  of  modern 
origin  ;  and  they  tiled  their  bill  of  discovery  against  the  corporation,  suggesting  that 
the  porters  were  established  in  the  time  of  H.  3,  for  carrying  (within  the  city  only) 
corn  landed  by  persons  other  than  citizens  at  (.jtueenhithe,  which  they  alleged  was  then 
the  only  place  where  corn  was  permitted  to  be  landed  ;  and  they  claimed  the  inspec- 
tion of  certain  entries  in  the  corporation  bookis,  which  purported  to  be  copies  of  antient 
public  orders  and  proclamations,  inquisitions,  aixl  findings  relating  to  the  landing  of 
corn  at  t^ueenhithe,  and  to  the  charges  for  carrying  it  to  certain  persons  within  the 
city.     Upon  motion  to  produce  these  documents,  which  by  the  answer  of  the  corpora- 
tion were  admitted  to  be  in  their  possession,  but  were  insisted  upon  as  part  of  their 
title  and  that  of  their  grantees,  the  fellowship  porters, — it  was  held  that  they  were 
not  part  of  their  [624]  title,  and  must  be  produced.     The  matter  came  before  Vice- 
ChanccUor  Knight  Bruce  in  Coinbu  v.  The  Corpiiratwn  of  London,  1  Y.  &  C,  C.  C.  631, 
and  afterwards"  on    appeal    before    Lord    Lyndhurst,   C,    10  Jurist,   57,   where  the 
production  of  the  documents  was  enforced,  though  the  defendants  in  their  answer 
stated  that  they  contained  evidence  material  to  the  claim  of  the  corporation,  and  were 
intended  to  be  used  by  them  at  the  hearing  in  support  thereof.     The  subject  came 
before  the  court  of  Queen's  Bench  in  Itkcard  v.  The  Indosare  Commmwncrs  for  England, 
i  Ellis  &  B.  32'J.     On  a  feigned  issue  directed  under  the  statute  8  &  9   Vict.  c.  118, 
s.  .50,  to  try  whether  the  plaintiHs  had  such  an  interest  in  a  manor  as  entitled  them  to- 
object  to  the  inclosure  of  cei-tain  lands  lying  within  it,  the  substance  of  the  defendant's 
case  was,  that,  though  the  plaintiffs  were  lords  of  the  manor,  yet  a  former  lord,  L., 
to  whom  the  plaintitts  were  privy  in  est;ite,  agreed,  in  1800,  not  under  seal,  to  take  an 
allotment  in  severalty  of  151  acres  of  the  waste  in  lieu  of  his  interest  in  the  rest  of  the 
waste,  that  the  agreement  was  acted  upon,  and  that  the  plaintiffs  still  enjoyed  the 
allotment.     A  judge's  order  was  obUiined  by  the  defendants  to  inspect  the  conveyance 
by  which  L.  acquired  the  manor,  before   1800,  and  the  conveyance  by  L.  to  his  son, 
the  probate  of  the  will  of  the  son,  unfler  which  the  plaintitt's  were  executors,  and  also 
all  leases  and  entries  relating  to  the  letting  of  the   151   acres  alleged  to  have  l.)een 
allotted.     Upon  a  rule  to  rescind  this  order,  it  was  held  that  each  of  the  documents 
was  relevant  to  support  the  defendant's  case,  and,  being  so,  the  defeuflants   were 
entitled    to    inspect    them,    though    they    were    ahso    title-deeds   of   the   plaintitt's. 
Wightman,  J.,  there  says:  "Though  a  party  cannot  in  general  inspect  documents 
forming   the   title   of   his   adversary,   there   is   an    exception   where   the    party    has 
[625]  an  interest  in  them  as  proving,  and  where  they  are  evidence  in  support  of,  his 
own  case."     The  result  might  have  been  dill'ei'cnt  in  Shadwdl  v.  Shadwell,  ante,  vol.  vi. 
p.  679,  if  the  statute  had  not  been  thrown  overboard.     The  ottcct  of  the  56th  section 
of  the  Connnon  Law  Procedure  Act,  1852,  is,  to  substitute  inspection  for  over,  but 
exteniling  it  to  documents  of  every  description.     [Williams,  J.     The  defendant  may 
have  inspection  of  documents  which  are  neces.sary  to  support  his  ease,  although  they 
be  ])art  of  the  plaintill's  case,  or  part  of  his  title-deeds.      But,  is  that  so  where  it  is 
simply  sought  for  the  purpo.se  of  supporting  the  plaintitl's  denial!     Erie,  C.  J.     In 
Combe  v.  The  Corporatmn  of  London,  the  plaintill's  denied  the  right  of  the  corporation  : 
they  sought  discovery  for  the  purpo.se  of  shewing  the  infirmity  of  the  case  of  the 
corporation.     It  is  very  ditticult  to  draw  the  line.     How  the  court  of  equity  reconciled 
their  decision  in  that  case  with  the  rule  they  profess  to  act  upon,  I  do  not  understand.] 
In  all  cases  the  defendant  wants  to  deny  the  plaintiff's  right,      lie  is  permitted  to 
have  ins])ection  in  (jrder  that  he  may  set  up  his  construction  of  the  documents  against 
that  relied  on  by  his  opponent.     In  /fnnf.  v.  Hewitt,  7  Kxcli.  2,'{6,  244:,  the  I'ule  is  thus 
laid  down  l)y  Pollock,  C.  B.,  in  delivering  the  judgment  of  the  court: — "The  right 
of  a  plaintiff  in  equity  is  limited, — first,  to  a  discovery  conlined  to  the  questions  in 
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the  cause, — secondly,  of  such  material  documents  as  relate  to  the  proof  of  his  (the 
plaintiff's)  case  on  the  trial ;  and  does  not  extend  to  the  discovery  of  the  manner  in 
which  the  defendant's  case  is  to  be  established,  or  to  evidence  which  relates  exclusively 
to  his  case.  The  party  applying,  therefore,  who  is  in  the  same  situation  as  a  plaintiff 
in  equity,  must  shew, — first,  what  is  the  nature  of  the  suit,  and  of  the  question  to  be 
tried  in  it ;  and  it  seems  also  that  he  should  depose  in  his  ath-[626]-davit  to  his  having 
just  ground  to  maintain  or  defend  it, — secondly,  the  affidavit  ought  to  state  with 
sufficient  distinctness  the  reason  of  the  application  and  the  nature  of  the  documents, 
in  order  that  it  may  appear  to  the  court  or  judge  that  the  documents  are  asked  for 
the  purpose  of  enabling  the  party  applying  to  support  his  case,  not  to  find  a  flaw  in 
the  case  of  the  opponent,  and  also  that  the  opponent  may  admit  or  deny  the  posses- 
sion of  them.  To  this  the  opponent  may  answer,  by  swearing  that  he  has  no  docu- 
ments, or  that  they  relate  exclusively  to  his  own  case,  or  that  he  is  for  any  sufficient 
reason  privileged  from  producing  them  ;  or  he  may  submit  to  shew  parts,  covering 
the  remainder,  on  affida\it  that  the  part  concealed  does  not  in  any  way  relate  to  the 
plaintiff's  case.  The  same  course  would  be  pursued  in  equity."  [Williams,  J.  To 
entitle  you  to  inspection,  you  should  shew  that  the  documents  which  you  seek  to 
inspect  are  material  to  your  defence,  not  for  the  mere  purpose  of  a  denial  of  the 
plaintiff's  title.  Erie,  C.  J.  In  Cmnhe  v.  The  Corporation  of  Lotulon,  the  Lord 
Chjincellor  says  :  "  It  was  further  objected  that  the  bill  only  charged  that  these  books 
related  to  the  matters  in  question,  and  that  it  was  not  alleged,  that,  if  produced,  they 
would  establish  the  case  of  the  plaintiff's :  and  that  it  was  only  admitted  by  the 
answer  that  the  accounts  related  to  the  matters  in  question  in  the  cause.  But  this 
admission  alone  will  prima  facie  entitle  the  plaintiff's  to  inspect  them.  Smith  v.  Tlie 
Duke  of  Beaufort,  1  Phillips,  209,  Storey  v.  Loi'd  Lennox,  1  Mylne  &  C.  52.5,  l)/ler  v. 
Drayton,  2  Sim.  &  Stu.  3(19,  and  other  cases,  have  decided  that  point.  It  is  not 
necessary  that  more  should  be  stated  in  the  bill,  or  that  more  should  be  admitted  by 
the  answer."  Williams,  J.  When  the  case  was  before  him  in  the  Exchequer,  Lord 
Abinger  said,— 4  Y.  &  C.  f55, — "The  ground  on  which  the  plaintiff  files  his  bill  is, 
to  make  [62'7]  the  defendant  discover  what  is  material  to  his  (the  plaintifl"s)  case  : 
but  he  has  no  right  to  say  to  the  defendant  'Tell  me  what  your  title  is, — tell  me 
what  your  case  is, — tell  me  how  you  mean  to  prove  it, — tell  me  the  evidence  you  have 
to  support  it, — disclose  the  documents  j'ou  mean  to  make  use  of  in  support  of  it, — 
tell  me  all  these  things,  that  I  may  find  a  fiaw  in  your  title.'  Surely  that  is  not  the 
principle  of  a  bill  of  discovery."]  That  case,  in  truth,  goes  no  further  than  Hunt  v. 
Heioitt. 

The  court  has  long  exercised  a  common-law  jurisdiction  to  compel  the  production 
of  a  document  of  which  one  copy  only  exists,  and  in  which  the  party  seeking  to 
inspect  it  has  such  an  interest  that  the  person  holding  it  may  be  said  to  hold  in  a 
fiduciary  character :  Blahy  v.  Porter,  I  Taunt.  386  ;  King  v.  King,  4  Taunt.  666 ; 
Street  v.  Bromi,  6  Taunt.  302,  1  Mai'sh.  610.  The  case  of  Shadwell  v.  Shadwell  is  no 
authority  against  this  application.  The  main  ground  of  decision  there  was,  that  the 
affidavit  did  not  shew  that  the  plea  was  founded  upon  a  written  document ;  on  the 
contrary,  the  plaintiff's  own  affidavit  expressly  denied  that  he  had  ever  made  any  such 
agreement  as  alleged.  [Williams,  J.  The  distinction  between  that  case  and  this  is, 
that  there  the  plea  might  have  been  proved  without  the  production  of  any  written 
agreement ;  whereas,  here,  the  declaration  could  not  be  supported  without  shewing 
an  agreement  in  writing.]  The  judgment  was  particularly  founded  on  the  insufficiency 
of  the  affidavit. 

Powell,  in  support  of  his  rule.  It  does  not  appear  that  this  action  is  founded 
upon  any  written  document.  [Erie,  C.  J.  The  4th  section  of  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  provides  that  no  action  shall  be  brought  "  upon  any  contract  or  sale 
of  lands,  teue-[628]-ments,  or  hereditaments,  or  any  interest  in  or  concerning  them," 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  itc.  The  present  action  is  brought  upon  an 
agi-eement  for  an  interest  in  land.  Unless  he  proved  an  agreement  in  writing,  the 
plaintiff  must  inevitably  be  nonsuited.]  Assuming  that  there  is  an  agreement  in 
writing,  the  affidavit  does  not  shew  that  it  is  an  inspection  of  that  for  which  the 
defendant  asks.  What  he  asks  to  be  allowed  to  inspect  is,  some  letter,  or  a  series  of 
letters,  which,  for  anything  that  appears,  may  be  something  very  dilfereut  from  the 
agreement  declared  on.     The  cases  relied  on  to  sustain  this  order  are  but  little  to  the 
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purpose.     In  Comhe  v.  The  Corpfffaiion  of  London,  the  plaiiitifis  alleged  in  their  bill  that 
the  corporation   had   in   their  possession  documents  which  were   material   for  their 
defence  to   the   suit   which    the  corporation   were  prosecuting   against   them.     The 
corporation  did  not  deny  that  the  documents  were  in  their  possession,  or-  that  they 
were  material  to  the  matter  in  issue.     It  was  therefore  the  common  case  in  which  the 
coui't  of  Chancery   enforces  discovery,     likhard  v.    The   Iiiclonure  Comnm.noner,s  far 
EnijJand  turned  in  a  great  measure  upon  the  affidavits  ;  inspection  was  granted  on  the 
specific  ground  that  it  was  sworn  that  the  documents  were  material  to  the  defendant's 
case.     Hunt  v.  Hewitt  shews  that  the  affidavit  should   distinctly  disclose   that  the 
documents  are  essential   to  the  proof  of  the  applicant's  case.     In  that  respect  the 
affidavit  here  is  singularly  defective  :  it  does  not  shew  that  the  defendant  has  any 
defence  at  all.     In   Bolton   v.   The  Vorjioration   of  Liverpool,   1   Mylne  &  K.  88,  Lord 
Cottenham,  C,  says:  "I  take  the  principle  to  be  this:  A  party  has  a  right  to  the 
production  of  deeds  sustaining  his  own  title  affirm-[629]-atively,  but  not  of  those 
which  are  not  immediately  connected  with  the  support  of  his  own  title,  and  which 
form  part  of  his  adversary's.     He  cannot  call  for  those  which,  instead  of  supporting 
his   title,  defeat  it   by  entitling  his   adversary.  .  .  .      The   plaintiff  here   does  not 
claim  anything  positively  or  affirmatively  under  the  documents  in  question.     He  only 
defends  himself  against  the  claims  of  the  corporation,  and  suggests  that  the  documents 
evidencing  their  title  may  aid   his  defence.     How'?     By  proving  his  title,  he  says. 
But,  how  can  those  documents  prove  his  title  1     Only  by  disclosing  some  defect  in 
that  of  the  corporation.     The  description  of  the  documents  is,  that  they  rebut  or 
negative  the  plaintiff's  title  :  they  are  the  corporation's  title  and  not  his,  and  they  are 
only  his  negatively,   bj'  failing  to  prove  that  of  the  coiporation.  .  .  .     He  cannot 
c^all  foi-  these  documents  merely  becau.se  they  may,  upon  inspection,  be  found  not  to 
prove  his  liability,  and  so  to  help  him,  and  hurt  his  adversary,  whose  title  they  are." 
In  Upright  v.  Morrey,  2t  Law  J.,  Exch.  259,  the  court  refu.sed  to  allow  the  defendant 
to  inspect  an  account-book  of  the  plaintiff's,  l)elieved  to  contain  an  entry  of  2001. 
stated  by  the  plaintiff,  immediately  after  the  death  of  the  defendant's  wife,  to  have 
been  lent  to  hei'  by  the  plaintiff,  such  entiy  forming  no  part  of  the  defendant's  case. 
In  Goocllijfy.  Fuller,  14  M.  &  W.  4,  in  an  action  for  breach  of  promise  of  marriage, 
the  court  refused  a  rule  for  the  defendant  to  inspect  letters  written  by  the  plaintiff 
to  him,  which  he  alleged  contained  a  lelease  of   his  promise,  and  which,  after  the 
lireaking  off  of  the  coiuie.xion,  the  defendant  had  leturned  to  her  upon  an  understand- 
ing that  all   the   letters  of  both  should   be  mutually  returned,  which  she  had  not 
complied  with  on  hei'  part.    [Williams,  .J.     If  such  a  case  occurred  now,  the  inspection 
would  most  undoubtedly  be  granted.  |     In  an  action  against  a  direc-[630]  tor  of  a 
joint-stock  company,  completely  registeied,  for  services  lendered  to  the  company,  the 
phiintiff's  affidavit  in  support  of  an  application  foi-  an  inspection  of  certain  documents, 
stated  that  there  was,  as  the  plaintili'  believed,  in  the  possession  of  the  company  and 
of  its  diicctors,  a  book  or  books  containing  minutes  of  the  resolutions,  orders,  and 
proceedings  of  the  directors  of  the  company  and  of  the  committees  thei'eof,  and  that 
he  was  advi.sed  that  it  might  be  necessary  that  the  said  minutes  or  some  parts  thereof 
should  be  adduced  on  the  trial  of  the  cause  as  evidence  on  his  part ;  and  that,  without 
an  inspection  and  copy  thereof,  he  could  not  safely  proceed  to  trial ;  and  that  he  had 
no  copy  thereof  in  his   possession  or  control,  or  any  certain  infoimation  as  to  the 
contents:  it  was  held  that  this  affidavit  was  not  sufficient  for  an  inspection  of  the 
documents  under  the  14  >t  15  Vict.  c.  99,  s.  6, — Pepjier  v.  ('handlers,  7  Exch.  22().     So, 
in  Sueider  \   Mawjino,  7  Exch.  229,  in  an  action  by  a  share-broker  in  respect  of  the 
purchase  of  stock,  in  which  the  bill  of  particulars  allowed  several  credits,  the  defen- 
dant a])])li('d  under  the   14  &  15  Vict.  c.   99,  s.  6,  for  leave   to  inspect  the  books, 
documents,  cVrc,  in  the  possession  of  the  plaintiti',  upon  an  aflidaxit  of  his  attorney, 
which  stated  that,  upon  the  [jurchase  of  the  stoi-k,  the  ])laintifl' received,  as  the  deponent 
was  infoiincd  and  verily  ))elieved,  divers  bonds  representing  the  security  for  the  said 
stock,  wliich  securities  remained  in  the  hands  of  the  plaintilV,  the  paiticulars  of  wliich  he 
neglected  to  finiiish  to  the  defendant,  iVc,  and  also  divers  books,  papers,  writings,  entries, 
accounts,  and  other  documents  in  relation  to  the  .said  stock,  i^tc,  and  that  it  was 
material  and  necessary,  in  order  to  enable  the  defendant  to  defend  the  action  and  to 
arrive  at  a  just  and  proper  conclusion  as  to  the  state  of  the  accounts  between  him  and 
the   i)laiMtill',  thiit   the  deponent  or  the  defendant  should   inspe(U   and   take  copies 
[631]  of  all  such  bonds,  books,  itc,  which  the  deponent  \eiily  believed  were  in  tho 
C.  P.  XIX.— 42 
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possession  of  or  under  the  control  of  the  plaintiff;  that  the  plaiiitifl'  had  delivered 
to  the  defendant  two  accounts  relating  to  the  matters  in  question  ;  and  that  the 
deponent  verily  believed  that  neither  the  particidars  of  demand  nor  those  accounts 
set  forth  the  true  sfcite  of  the  accounts  between  the  parties,  &c. ;  and  that  the 
application  was  made  bona  fide,  &e.  :  it  was  held  that  no  ground  was  shewn  for 
an  Older  to  inspect  under  the  statute.  And  Alderson,  B.,  said  :  "  The  affidavit 
does  not  state  that  the  bonds  would  shew  any  defence  to  the  action."  That  was  a 
much  stronger  case  for  inspection  than  this.  Shadivell  v.  Shcuhcell,  it  is  submitted,  is 
a  binding  authority,  notwithstanding  the  observations  which  have  been  made  upon  it. 
The  affidavit  there  was  in  much  the  same  terms  as  this  affidavit.  The  court  there 
say  :  "  No  doubt  the  courts  have  long  exercised  a  power,  independent  of  the  statute 
14  &  15  Vict.  c.  99,  s.  6,  to  grant  inspection  of  agreements  on  which  one  party  to  a 
suit  seeks  to  charge,  or  defend  himself  from,  the  other  who  has  executed  the  instru- 
ment, when  there  is  only  one  copy  of  it,  on  the  ground  that  the  party  who  has  posses- 
sion of  it  holds  it  in  the  character  of  trustee  for  the  other  partv  :  see  Bloqq  v.  lunt, 
6  Bingh.  614,  1  M.  &  P.  433,  per  Tindal,  C.  J.  ;  Bbick  v.  Gomperi:,  7  Exch.  TO,  per 
Pai'ke,  B.  But  we  think  the  phxintiff  has  not  sufficiently  shewn  these  defendants  to 
be  trustees  for  him  of  an  instiument  on  which  they  relv,  within  the  meaning  of  this 
rule.  He  has  meiely  surmised  that  there  may  be  some  letter  on  wliich  they  may 
possibly  rely,  and  which,  if  they  do  rely  on  it,  they  may  perhaps  hold  under  such 
circumstances  as  would  entitle  him  to  inspection  at  common  law.  In  effect,  we  think 
the  application  is  nothing  but  an  attempt  to  discover  whether  the  defendants  intend 
to  rely  on  any  [632]  and  what  instrument  in  support  of  their  plea.  And  this,  we 
think,  cannot  be  allowed  to  be  done  indirectly  under  colour  of  the  old  practice,  any 
more  than  directly  under  the  new  act."  [Willes,  J.  One  of  the  judges  dissented 
from  that  judgment;  and  the  late  Lord  Chief  Justice  (Cockburn)  must  not  be  under- 
stood as  having  given  any  opinion.  I  trust  we  may  yet  have  the  lienefit  of  the  judg- 
ment of  that  learned  judge,  which  from  some  circumstances  was  not  read.  If  you 
inspect  the  viscera  of  that  judgment  as  published,  you  will  find  that  Crowder,  J., 
was  the  only  assenting  party.]  How  does  it  appear  from  the  affidavit  here  that  the 
plaintiff  is  in  posse.ssion  of  any  ascertained  document  which  is  material  to  the  case  of 
the  defendant?  Sir  James  Wigram,  in  his  introductory  observations,  p.  2,  says: 
"The  exercise  of  a  jurisdiction  of  this  nature  cannot  be  otherwise  than  pregnant  with 
danger  to  the  interests  of  those  against  whom  it  may  be  enforced,  unless  careful 
provision  were  made  for  guarding  against  its  abuse." 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  Two  powers 
are  vested  in  the  court  with  reference  to  the  subject-matter  of  this  motion  :  the  one 
under  the  statutes  which  were  passed  for  the  purpose  of  promoting  the  interest  of 
truth  and  justice  by  the  discovery  of  documents  in  the  possession  or  under  the  control 
of  the  one  party  which  are  essential  to  support  the  claim  or  the  defence  of  the  other. 
With  this  we  have  to-day  nothing  to  do.  Whether  the  documents  in  question  are  or 
are  not  within  the  14  &  15  Vict.  c.  99,  s.  G,  or  the  17  &  18  Vict.  c.  125,  s.  50,  it  will 
be  time  enough  to  decide  when  the  necessity  for  a  decision  arises.  But,  at  common 
law,  and  independently  of  the  statutes,  the  court  has  long  exercised  the  power  of 
granting  inspection  of  documents  in  certain  cases.  [633]  Where,  for  instance,  there 
is  but  one  copy  of  an  agreement,  the  party  holding  it  is  considered  to  hold  it  as  trustee 
for  the  other,  and  will  be  compelled  to  produce  it.  That  doctrine  has  for  very  many 
years  been  established.  The  word  "  trustee  "  is  not  used  here  in  its  strict  technical 
sense,  but  is  applied  wherever  the  court  sees  that  the  party  has  in  equity  and  justice 
an  interest  in  the  document.  Clearly,  as  far  as  agreements  are  concerned,  this  is  a 
power  which  has  long  been  exercised.  Now  here,  the  plaintiff's  claim  is  founded  upon 
an  agreement ;  and  he  cannot  succeed  at  the  trial  unless  he  produces  an  agreement  in 
writing.  The  defendant  says  that  the  agreement,  if  any,  is  contained  in  certain  letters 
wi-itten  by  him  to  the  plaintiH",  and  in  the  plaintiff's  possession,  of  which  letters  he 
(the  defendant)  has  no  copy  ;  and  that  it  is  material  that  he  should  see  them,  in  order 
to  enable  him  to  plead  to  the  action.  If  there  had  been  a  formal  agreement  entered 
into  between  the  parties,  it  is  quite  clear  that  the  defendant  would  be  entitled  to 
inspection  of  it :  and  I  think  it  is  equally  clear,  that,  if  the  letters  are  only  evidence 
of  an  agreement,  they  fall  within  the  same  rule  ;  and  on  that  principle  the  learned 
judge  was  perfectly  right  in  making  the  order.  The  form  of  the  affidavit  upon  which 
the  application  for  the  order  was  founded  has  been  the  subject  of  much   criticism. 
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But  it  must  be  observed  that  the  jurisrliction  at  Chambers  is  very  much  confined  to  a 
consideration  of  the  substance  of  the  right,  and  that  the  forms  of  procedure  arc  not 
gone  into  with  the  same  nicety  and  strictness  as  they  are  in  court.  Where  a  defen- 
dant is  seeking  to  inspect  documents  which  are  in  his  own  handwiiting,  and  upon 
which  the  plaintiff  founds  his  claim  in  the  action,  and  which  he  admits  to  be  in  his 
possession,  I  think  the  judge  may  reasonably  he  satisfied, — as  I  certainly  should  be, 
— with  a  mere  skeleton  of  an  atii-[634]-davit.  Most  of  the  cases  referred  to  are  cases 
where  the  court  has  been  called  upon  to  exercise  the  statutory  jurisdiction.  Where 
it  is  sought  to  compel  a  party  to  produce  title-deeds  or  trade-books,  the  judge  would 
always  require  the  affidavit  to  shew  clearly  that  the  applicant  has  a  peremptoi-y  and 
real  need  of  inspection,  and  the  order  will  in  defined  terms  limit  the  inspection  to  be 
had  ;  the  production  of  documents  of  that  sort  only  being  compelled  in  cases  where 
the  interests  of  truth  and  justice  absoliitelv  require  it.  These  have  no  application  to 
a  case  like  the  present.  It  seems  to  me  that  the  affidavits  which  were  before  my 
Brother  Keating  were  sufficient,  and  the  order  rightl}'  made  :  and,  as  the  objection  is 
unfounded,  the  rule  will  be  discharged  with  costs, — that  is,  the  costs  of  this  rule  to 
Ije  defendant's  costs  in  the  cause. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  This  order  was  in  substance 
an  order  for  the  production  and  inspection  of  the  document  on  which  the  action  is 
founded.  It  is  not  dependent  on  the  statute  at  all.  Whether  or  not  the  statute 
would  have  enabled  the  learned  judge  to  give  inspeeti'  n  in  this  case,  it  is  not  neees- 
.sary  to  offer  any  opinion.  But,  as  to  the  common-law  power  and  duty  of  the  court 
to  grant  inspection,  it  will  be  necessary  to  considei'  the  authorities  with  some  atten- 
tion. About  twenty-five  or  thirty  years  ago,  the  I'ule  laid  down  was,  that  inspection 
would  only  be  granted  where  there  was  but  one  copy  of  the  document,  and  the  party 
holding  it  held  it  as  a  quasi  trustee  for  the  other  party.  Hut  long  before  the  late  act 
the  rule  had  been  extended  so  as  to  include  every  case  where  the  party  seeking  to 
inspect  has  an  inteiest  in  the  document.  Wherever  the  instrument  is  declared  on, 
the  rule  is  fully  cstab-[635]-lished,  since  the  passing  of  the  Common  Law  Procedure 
Act,  1852,  that  the  defendant  is  entitled  to  inspection  in  the  nature  of  0}'er,  not  only 
where  the  instiiiment  declared  on  is  a  deed  under  seal,  but  also  in  the  case  of  con- 
tracts not  under  seal.  This  mattei-  was  fully  discussed  in  a  case  in  this  court  which 
has  not  been  cited, — The  Penarth  Harbmr  Coiiipany  v.  Ths  Cardiff  IVaienoorkf,  Company, 
ante,  vol.  vii.,  p.  cSlG,  where  it  was  held,  that,  since  the  Common  Law  Proceduie  Act, 
1852,  s.  55,  abolishing  profert,  the  coiut  will  order  inspection  of  a  deed  relied  on  by 
a  defendant  in  his  plea,  though  it  be  a  disclosuie  of  the  defendant's  title.  It  would 
be  obviously  idle  to  confine  the  iiile  to  the  inspection  of  documents  undei'  seal  (a). 
That  being  SO,  it  may  now  be  considered  as  fully  estalilished  in  all  the  courts  that  the 
right  to  inspect  extends  to  any  writing,  whcthci'  under  seal  or  not.  which  is  relied  on 
by  the  othci'  side  as  the  foundation  of  his  claim  or  defence.  In  the  ca.se  now  before 
us,  inasmuch  as  by  reason  of  the  Statute  of  Frauds,  the  plaintitt' could  not  prove  hi.s 
declaration  without  producing  an  agreement  in  writing,  such  written  agreement  is 
virtually  declared  on,  and  the  defendant  is  entitled  to  inspect  it.  In  this  view  the 
case  materially  differs  from  Shadwell  v.  ShaflvrJl,  ante,  vol.  vi.,  p.  679.  Not  only  did 
it  not  a])pear  there  that  the  agreement  was  in  writing,  but  the  plea  might  have  been 
supported  liy  proof  of  an  agreement  by  vvoid  of  mouth.  The  inspection  was  .sought 
upon  a  mere  surmise  on  th(^  part  of  ihc  ])laintiff  that  the  defendant  meant  to  rely  upon 
adocunnint  the  existence  of  which  the  applicant  (h'clined  to  admit.  The  existence  of 
the  lule  on  which  we  now  proceed  was  taken  for  granted  in  that  case.  [636]  Upon 
these  grounds  I  concur  with  my  Loid  in  thinking  that  the  order  of  my  Urother 
Keating  was  pr()|)crly  made,  and  conse(|Ucntly  that  this  rule  should  be  discharged. 

WiLLKS,  .1.  1  entirely  agree  with  oviMy  woid  that  has  fallen  from  my  ),or(l  and 
my  Pjrothci'  Williams.  The  reason  why  1  did  not  concur  in  the  judgment  of  my 
Brothers  Williams  anil  (.'I'owder  in  Shadwell  v.  Hluidimdl  wa.s,  because  I  thought  it 
made  no  dift'erencc  in  the  right  to  ask  for  inspection  that  the  written  instrument  was 
not  mentioned  in  the  pleading,  or  that  it  needed  not  an  instr\iment  in  writing  to  sus- 
tain it;  and  I  tliought  that  the  atlidavits  in  th.at  case  showed,  that,  if  there  was  any 
agreement  at  all,  it  was  in  wi'iting.  [  did  not  agree  that  the  plaintill'  was  not  entitled 
to  call  foi-  the  inspection,  because,  upon  the  construction  of  the  affidavits,  I  thought 

(a)  See  the  judgment  of  Lord  Campbell  in  Doc  d.  Child  v.  lioe,  1  Ellis  &  B.  279. 
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it  was  affirmatively  alleged,  aiirl  not  denied,  that,  if  there  was  any  waiver,  it  was  a 
waiver  in  wi-iting,  and  it  did  not  appear  to  me  to  be  material  that  the  plea  might 
ha^'e  been  supported  b}'  proof  of  a  waiver  by  word  of  mouth.  I  founded  that  opinion 
upon  the  case  of  Charnock  v.  Lumhij,  5  Scott,  438.  There,  it  did  not  appear  from  the 
record  that  the  action  was  brought  upon  a  written  agreement,  the  action  being  for 
money  had  and  i-eceived  ;  but  the  moment  it  was  made  to  appear  that  a  written 
agreement  was  the  foundation  of  the  plaintiff's  claim,  the  court  granted  inspection. 
Tindal,  C.  J.,  there  said  :  "This  case  clearly  comes  within  the  spirit,  though  not  with- 
in the  strict  letter  of  the  rule.  Had  the  action  been  founded  upon  the  special  agree- 
ment, the  defendant's  right  to  inspect  the  agreement  could  not  have  been  questioned. 
Although  in  form  this  is  an  action  for  money  had  and  received,  inasmuch  as  the  rights 
of  the  parties  will  be  controlled  [637]  by  the  agreement,  it  is  in  effect  the  same  as  if 
it  were  brought  upon  the  agreement  itself.  I  therefore  think  the  defendant  is  entitled 
to  have  the  inspection."  And  Vaughan,  J.,  added  ;  "I  am  also  of  opinion  that  this 
comes  within  the  range  of  the  numerous  cases  by  which  I  conceived  the  rule  as  to  the 
production  of  documents  for  inspection  was  long  since  settled."  These  were  the 
grounds  upon  which  I  was  not  satisfied  to  concur  in  the  judgment  in  the  case  of 
ShmhveU  v.  Shadwell.  I  do  not  presume  to  reason  further  upon  the  ease  :  I  am  bound 
to  take  it  for  granted  that  I  was  wrong. 

Byles,  J.  1  he  profound  respect  I  entertain  for  the  learned  judges  who  decided 
the  case  of  Shadvell  v.  Shadu-ell  would  induce  me  to  abstain  from  offering  anj'  opinion 
if  the  determination  of  this  case  depended  upon  the  rule  there  laid  down.  But  I 
entertain  a  strong  opinion  that  the  learned  judge  who  made  this  order  was  well 
warranted  in  doing  so  by  virtue  of  the  common-law  jurisdiction  of  the  court.  It  was 
decided  long  ago, — long  before  any  one  here  present  ever  practised  in  Westminster 
Hall, — that,  where  an  agreement  was  entered  into  by  two  persons,  of  which  agreement 
there  was  but  one  copy,  the  party  who  retained  it  held  it  as  trustee  for  the  other,  and 
was  bound  to  permit  the  other  to  inspect  and  take  a  copy  of  it.  The  present  is  not 
the  case  of  an  agreement  in  writing  entered  into  by  the  plaintiff"  and  the  defendant. 
But  it  seems  to  me,  that,  where  the  agreement  consists  of  a  series  of  letters,  or  of  a 
written  proposal  on  the  one  side  and  an  oral  acceptance  on  the  other,  and  the  writer 
of  the  letters,  who  is  sought  to  be  charged  with  a  contract  arising  out  of  them,  has  no 
copies,  it  is  as  strong  a  case  of  trusteeship  in  the  sense  in  which  the  word  is  used  as 
can  well  be  conceived.  The  same  observations  would  apply  to  the  case  of  an  offer  by 
word  of  mouth,  and  an  acceptance  [638]  of  it  in  writing.  The  writer  surely  has  a  right 
to  say,  let  me  see  my  letter,  in  order  that  I  may  know  what  contract  I  have  entered 
into.  It  would  be,  1  think,  in  the  highest  degree  discreditable  to  the  administration  of 
justice  not  to  allow  inspection  in  such  a  case.  Another  reason  may  be  given  why  the 
case  of  letters  may  be  an  a  fortiori  case.  Though  the  paper  upon  which  the  letters 
are  written  belongs  to  the  recipient,  many  cases  may  be  suggested  in  which  the  wi'iter 
retains  an  interest  in  them, — especially  if  he  be  a  literary  man  («).  For  these  reasons 
I  concur  with  the  rest  of  the  court  in  thinking  that  the  order  for  inspection  was 
properly  made,  and  that  the  rule  to  set  it  aside  must  be  discharged. 

Eule  discharged,  with  costs.  i 


Biggs  v.  Gordon.     May  25th,  1860. 

The  defendant  being  possessed  of  a  leasehold  house,  and  also  of  certain  building-land 
likewise  held  on  lease,  the  former  of  which  was  subject  to  an  annual  rent  of  75 
guineas,  and  the  latter  to  a  rent  of  501.  and  also  to  a  covenant  to  lay  out  a  certain 
sum  in  building,  employed  the  plaintiff",  an  estate-agent,  to  dispose  of  the  whole  for 
him,  upon  the  terms  of  commission  mentioned  in  a  printed  paper,  as  follows  : — 
"  For  the  .sale  of  property  by  private  contract, — On  the  first  1001.,  51.  per  cent,  (and 
in  no  case  less  than  51.)  ;  from  1001.  to  50001.,  2i  percent.  ;  from  50001.  to  10,0001., 
H  per  cent.  ;  on  the  sum  exceeding  10,0001.,  1  per  cent. — For  letting,  or  disposal 
of  the  lea.ses  of,  estates  or  houses, — Unfurnished,  51.  per  cent,  on  one  year's  rent, 
and  51.  per  cent,  on  the  premium  or  sum  obtained  for  fixtures,  furniture,  itc.  :  on 
lease,  51.  per  cent,  on  the  first  year's  rent,  and  2i-  per  cent,  on  the  second  year's 
rent,  and  51.  per  cent,  on  premium  or  sum  obtained  for  fixtures,  &e., — Furnished, 
51.  per  cent,  on  the  entire  rental  (not  exceeding  1 2  months),  but  in  no  case  (whether 

(a)  See  Gee  v.  Prikhard,  2  Swanst.  402. 
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furnished  or  uiifuniishetl)  less  than  one  guinea. — "On  letting  building-land,— -one 
year's  sUmding  ground-rent.  For  large  esUites,  one  half-year's  ground-rent." — The 
plaintirt'  having  disposed  of  the  premises  to  one  M.  for  loOOl.,  the  two  leases  were 
assigned  to  M.  subject  to  the  covenants  for  payment  of  the  rents,  &c.  : — Held,  by 
Erie,  G.  J.,  Williams,  J.,  and  Willes,  .1.,  that  the  plaiiititf  was  only  entitled  to  a 
comniis.sion  on  the  13001.  under  the  first  l)ranch  of  the  printed  scale,  vi/..  5  per  cent, 
on  the  first  1001,  and  2i  per  cent,  upon  the  remainder. — Held,  by  Byles,  J.,  that 
he  was  also  entitled  to  a  commission  on  the  amount  of  the  yearly  rent,  under  the 
second  branch  of  the  scale. 

This  was  an  action  brought  by  an  auctioneei-  and  house  and  estate-agent,  to  recover 
a  sum  of  1821.  Us.  3d.,  for  commission,  ^tc.  on  the  letting  and  disposal  of  certain 
leasehold  property'. 

[639j  The  particulars  of  the  plaintiff's  demand  were  as  follows  : — 

"  lt>57.     August.  £     s.    d. 

To  registration  of  house  (Woodville)    .  .  .  .050 

To  letting  house  for  a  term  of  NO  years,  at  75  guineas  (7iSl.  15s.) 
per  annum,  to  Walter  Morton,  Esq.,  commission  5  per  cent, 
first  year,  and  2^  per  cent,  second    .  .  .  .  5  18     6 

To  sale  of  fixtures,  fittings,  planned  and  other  furniture,  im- 
provements, and  additions,  clearing  and  laying  out  garden 
ground,  &c.,  greenhouse  fixtures,  stable,  &c.  :  amount  13001. ; 
commission  5  pei'  cent.  .  .  .  •  .         65     0     0 

To  letting  five  plots  of  building  land,  commission  one  year's 
ground-rent  ....... 

To  money  advanced  for  building  purposes  by  Walter  Morton, 
Esq.,  14501.  :  my  fee,  2h  per  cent.    .... 

[Several  other  items,  which  were  not  in  dispute,  in  the  whole 
amounting  to]  .....  • 


The  defendant  pleaded,— first,  except  as  to  711.  9s.  3d.,  parcel  of  the  plaintiff's 
claim,  never  indebted, — secondly,  as  to  the  sum  of  4Sl.,  parcel  of  the  said  711.  !)s.  3d., 
that,  after  the  commencement  of  this  action,  he  .satisfied  and  discharged  the  said  481. 
parcel,  \'c.,  by  payment  to  the  plaintiff  of  the  said  siun  of  481.,  in  full  satisfaction  and 
discharge  of  the  .same,  and  the  plaintiff  accepted  and  received  that  sum  in  such  .satis- 
faction and  discharge,  thirdly,  as  to  the  sum  of  231.  9s  3d.,  residue  of  the  said  711. 
9s.  3d.,  ])arcel,  &c.,  payment  into  court. 

[640]  The  ])laintiff  took  issue  upon  the  first  and  second  pleas  ;  and,  as  to  the 
third,  accepted  the  231.  9s.  3d.  in  full  .s.atisfaction  and  discharge  of  his  claim  in  respect 
of  the  inattei-s  to  which  that  plea  was  pleaded. 

The  cau.se  was  tried  lieforc  Williams,  .1.,  at  the  sittings  at  Westminster  after  last 
Easter  Term.  The  defendant  was  the  lessee  of  a  house  at  Norwood,  in  Surrey,  called 
Woodville  House,  and  also  les.sce  under  Duhvich  College  of  certain  buililing-land  in 
the  n(Mghli()Urhood,  u[)on  which  he  was  under  covenant  to  lay  out  a  sum  of  20001. 
Being  flesirous  of  letting  the  house  (which  was  unfurnished)  and  (lis])osing  of  the  lease 
of  the  huililing-land,  he  employed  the  plaintiff  to  pi'ocure  him  a  tenant, — the  terms  of 
the  plaintitt's  emi)loynicnt  Ijeing  contained  in  a  printed  paper  which  was  haniled  to 
the  defendant  at  the  time.     This  paper  had  the  following 

"ScAi.K  OF  Commission 

"  /•'(//■  /lie  sale  of  iiroiicrlij  l>i/  private  contract. 

"On  the  first  lOOl.  .  .  51.  per  cent,  (and  in  nowise  less  than  51.) 

From  lOOl.  to  50UUI.    .  .  2J  per  cent. 

I'roui  50001.  to  10,0001.  .  U  per  cent. 

On  the  sum  exceeding  10,000  I     per  cent. 

"  For  letting  or  disponal  of  the  leases  of  estates  or  /wiwe.v. 
"  Unfurnished, — 51.  per  cent,  on  one  year's  rent,  and  51,  ))er  cent,  on  tlic  prciuiiinn 
or  sum  obtained  for  fixtures,  furniture,  iVe. 
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"Unfurnished, — on  le:ise,  51.  per  cent,  on  the  first  yeai's  rent,  and  2i  per  cent,  on 
the  second  year's  rent,  and  51.  per  cent,  on  premium  or  sum  obtained  for  fixtures,  &c. 

"  Furnished, — 51.  percent,  on  the  entire  rental  (not  exceeding  twelve  months) ;  but 
in  no  case  (whether  furnished  or  unfurnished)  less  than  one  guinea. 

"  On  letting  building-land, — one  year's  standing  ground-rent. 

"  For  large  estates,  one  half  a  year's  ground-rent." 

[641]  Woodville  House  was  held  by  the  defendant  under  a  lease  from  one  Saxton, 
dated  March  16th,  1855,  for  a  term  of  85  years  from  the  25th  of  March,  1854,  at  a 
rack-rent  of  781.  15s.  per  ainumi,  the  lease  being  expressed  to  be  granted  "in  con- 
sideration of  the  costs  and  expense  which  the  defendant  had  been  at  in  erecting  certain 
improvements,  and  in  consideration  of  the  rent  and  covenants  thereinafter  mentioned. 

The  building-land,  which,  though  descriljed  in  the  particulars  as  consisting  of  five 
plots,  in  truth  consisted  of  thiee  only,  was  held  by  the  defendant  of  one  Fuller,  the 
lessee  of  Dulwich  College,  luider  a  building-lease  dated  the  25th  of  June,  1856,  for 
84  years  from  the  25th  of  March,  1854,  at  a  ground-rent  of  501.  per  annum. 

The  plaintifl:'  was  instructed  to  let  the  house  and  premises,  and  advertized  them  as 
"to  let,"  and  procured  one  Moiton  to  take  them,  he  paying  a  premimn  of  l.'500l.,  for 
the  fixtures  and  improvements  :  but  aftei'wards  an  ai'rangement  was  made  between 
the  defendant  and  Alorton  that  the  latter  should  have  an  assignment  of  the  leases, 
subject  to  the  rents  thereby  reserved  ;  and  they  were  accordingly  assigned  to  him  by 
indenture  of  the  25th  of  March,  1858. 

The  whole  of  the  plaintitl's  claim,  with  the  exception  of  the  second,  third,  fourth 
and  fifth  items,  was  admitted.  Upon  the  four  disputed  items  two  questions  arose, — 
first,  whether  the  plaintiff'  was  entitled  to  charge  a  commission  for  letting  the  house 
and  land,  and  selling  the  fixtures  and  improvements,  pursuant  to  the  second  branch 
of  his  printed  scale  or  only  to  a  commission  under  the  first  branch, — secondly,  whether 
the  plaintitt'  was  entitled  to  charge  any  commission  for  procuring  the  advance  of  14501. 
mentioned  in  the  fifth  item  of  the  particulars. 

The  jury  at  once  disposed  of  the  second  question,  by  saying  that  the  plaintiff'  was 
not  entitled  to  anything  for  his  services  in  obtaining  that  advance. 

[642]  On  the  first  question,  it  was  contended  on  the  part  of  the  plaintiff'  that  he 
was  entitled  by  his  printed  terms,  which  formed  the  basis  of  the  contract,  to  a  com- 
mission on  the  letting  of  the  house  and  land,  and  also  to  a  commission  on  the  amount 
obtained  for  fixtures  and  improvements,  under  the  second  branch  of  the  said  terms  ; 
and  on  the  part  of  the  defendant  it  was  insisted  that  the  whole  transaction  was  a  sale 
of  his  interest  in  the  leases,  and  consequently  that  the  plaintiff  was  only  entitled  to 
the  commission  mentioned  in  the  first  branch  of  the  printed  scale. 

Seveial  witnesses, — auctioneers  and  estate-agents, — who  were  called  on  the  part 
of  the  plaintilT,  proved,  that,  in  calculating  the  commission  to  l)e  charged  for  the 
letting  of  houses  and  land,  an  "  assignment  of  a  lease  "  was  always  treated  as  equivalent 
to  a  "lease,"  and  invariably  so  charged. 

The  learned  judge  was  of  opinion  that  the  transaction  referred  to  in  the  second, 
third,  and  fourth  items  of  the  particulars  was  a  "  .sale,"  and  consequently  came  within 
the  first  branch  of  the  printed  terms.  The  eff'ect  of  this  was  to  disallow  the  second 
and  fourth  items  of  the  particulars  (51.  18s.  6d.  and  501.),  and  to  reduce  the  third  item 
by  .301.,  which  sums,  added  to  the  .S61.  5s.,  the  fifth  item,  which  was  struck  oft"  by 
the  jury, — making  together  122L  3s.  6d., — reduced  the  plaintiff"s  claim  to  601.  10s.  9d., 
which  being  overtopped  by  the  plea  of  payment  and  the  payment  into  court,  the 
plaintiff'  was  nonsuited  ;  leave  being  reserved  to  him  to  move  to  enter  a  verdict  if 
the  court  should  think  the  ruling  of  the  learned  judge  wrong. 

Parry,  Serjt.,  in  Easter  Term  last,  accordingly  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  instead  [643] 
thereof  a  verdict  entered  for  the  plaintiff'  for  such  sum  as  the  court  should  direct,  on 
the  ground  that  the  plaintiff'  was  entitled  to  charge  the  defendant  the  commission 
charged  by  him  in  his  particulars  of  demand. 

Hayes,  Serjt.,  shewed  cause.  The  transaction  was  nothing  more  nor  less  than  a 
sale  of  "the  defendant's  interest  in  the  house  and  land.  Morton  became  the  purchaser 
for  the  sum  of  13001.  for  the  whole  ;  and  Gordon,  the  defendant,  assigned  to  him  all 
his  interest  in  the  leases.  The  13001.  was  the  purchase-money  for  the  whole  ;  the 
rents  reserved  by  the  two  leases,  viz.  T-'i  guineas  per  annum  for  Woodville  House, 
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and  501.  per  aniuini  for  the  land,  being  payable  to  the  ground-landlords  b\'  the  purchaser. 
All  the  defendant  obtained  through  the  plaintiff's  services  was  13001.,  and  for  this 
the  plaintiff  was  by  the  terms  of  his  own  scale  entitled  to  receive  only  5  per  cent, 
on  the  first  1001.,  and  2i  per  cent,  on  the  remainder, — 351.  This  being  covered  by 
the  payment  into  court,  it  is  submitted  that  the  plaintitt"  was  properly  nonsuited. 

Parry,  Seijt.,  and  Laxton,  in  support  of  the  rule.  An  assignment  of  a  lease 
cleaily  comes  within  the  meaning  of  the  expressions  used  in  the  printed  scale  of 
commission, — "the  disposal  of  the  lease."  According  to  Webster's  definition,  "To 
dispose  of,"  means,  "To  part  with,  to  alienate."  This  transaction  clearly  did  not 
amount  to  a  "sale  of  property."  Leasehold  is  not  "  property  "  in  the  sense  in  which 
the  word  is  used  here.  Property  means  that  which  by  the  act  of  sale  becomes 
absolutely  and  indefeasibly  vested  in  the  purchaser ;  whereas,  this  property  is  subject 
to  liabilities  in  the  shape  of  rent  and  other  covenants.  The  13001.  paid  by  Morton 
was  not  purchase-money  ;  it  was  a  premium  to  reimburse  the  defendant  for  the  sums 
laid  [644]  out  by  him  upon  the  house  and  premises  in  the  shape  of  fixtures  and 
improvements. 

Cur.  adv.  vult. 

Ekle,  C.  J.  The  question  in  this  case  turns  entirely  upon  the  construction  of  the 
terms  on  which  the  pai'ties  contracted  l)y  the  pi'inted  scale  of  commission  in  respect 
of  property  sold  or  let  or  disposed  of.  According  to  the  construction  contended  for 
on  the  one  side,  if  leaseholds  be  the  subject-matter  of  disposition,  they  fall  within 
the  second  branch  of  the  scale,  relating  to  the  "  letting  or  disposal  of  the  leases  of 
estates  or  houses," — sale  properly  applying  only  to  freehold  property.  Accoiding  to 
the  construction  insisted  upon  on  the  other  side,  the  first  branch  of  the  scale  applies 
equally  to  a  sale  of  leasehold  property  as  to  a  sale  of  freehold.  I  am  of  opinion  that, 
under  tlie  first  branch,  viz.  the  scale  of  commission  for  the  sale  of  property,  the  plaintiff 
has  provided  foi'  the  case  of  a  .sale  of  lea.seholds.  It  is  quite  clear  that  leasehold 
property  may  be  the  subject  of  sale  The  argument  that  a  conveyance  of  it  does  not 
pass  an  aljsolute  and  indefeasible  right,  free  from  liabilities,  does  not  prevent  a  lease 
from  being  as  nuich  the  subject  of  .sale  as  any  othei-  description  of  property.  Here, 
the  purchaser  pays  13001.  on  the  one  hand,  and  on  the  other  he  gets  an  assignment 
of  the  leases.  The  transaction  clearly  amounted  to  a  sale.  That  being  .so,  all  that 
the  plaintiff  was  entitled  to  demand  for  his  services  in  negotiating  that  sale  was, 
5  per  cent,  on  the  first  1001.  of  the  puiehase-money,  and  2i  per  cent,  upon  the  remain- 
ing 12001.  ;  and  that  the  defendant  has  paid.  The  second  branch  of  the  .scale  applies 
to  the  "letting,  oi'  disposal  of  the  leases  of,  estates  or  houses."  No  doubt  a  lease 
"sold"  is  in  one  sense  a  lease  "disposed  of."  But  this  part  of  the  paper  evidently 
contemplates  the  case  [645]  of  the  disposal  of  premises  by  a  letting  from  year  to  year, 
or  on  lease,  otheiwise  than  i)y  sale.  I  think  the  meaning  is  this: — Where  premises 
are  let  on  lease,  the  agent  arranges  for  the  amount  of  rent  arid  the  various  other 
stipulations  which  the  lease  is  to  contain  ;  and  for  that  he  may  well  be  entit"led  to  a 
commission.  In  that  sense,  the  disposal  of  a  lease  applies  to  the  case  where  an 
interest  is  created  by  a  new  lease.  It  has,  however,  no  application  to  the  case  of  a 
sale  of  a  term,  where  the  vendee  pays  a  given  sum  for  the  purchase,  and  the  vendor 
assigns  all  his  interest  in  the  term  to  him.  That  is  the  case  of  a  .sale  of  property 
which  was  already  provided  for  ))y  the  first  branch  of  the  printed  scale.  For  these 
reasons,  I  am  of  opinion  that  the  pl.iintiff  was  properly  nonsuited. 

WrLi,i.\MS,  J.  I  entirely  concur  with  my  Lord  in  thinking  that  there  is  no  ground 
for  disturbing  the  nonsuit,  and  for  the  reasons  which  he  h.is  given. 

Wii.LKS,  J.     I  also  entirely  concur. 

Byi.ks,  J.  I  regict  that  I  have  the  nn'sfortune  to  diller  fioni  the  opinion  which 
has  been  expressed  by  my  Lord,  .and  which  has  I'eceived  the  concurrence  of  my  two 
learned  IJrothers.  No  doubt  tlie  opinion  I  have  formed  is  an  errt)nei>us  one  ;  but  I 
entertain  it  so  strongly  that  I  feel  lioinid  to  express  it.  In  the  first  place,  I  do  not 
agree  that  the  second  branch  of  the  printed  scale  on  the  terms  of  which  these  parties 
contracted,  -"  for  letting  or  dispo.sal  of  the  leases  of  estates  or  houses," —is  confined 
to  improved  rents.  It  seems  to  me  that  the  agent  intended,  and  the  employer  must 
have  understood,  that,  if  the  latter,  being  assignee  of  a  lease  subject  to  :i  heavy  rent 
of  which  he  is  desirous  of  disposing,  employs  the  agent  for  that  purpose,  [646]  and 
the  agent  finds  a  sub-assignee  who  is  willing  to  take  the  burthen  off  his  hands,  his 
remuneration  would  be,  under  the  second  branch  of  the  scale,  5  per  cent,  on  the  first 
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year's  rent,  and  2^  per  cent,  on  the  second  year's  rent,  and  5  per  cent,  on  any  sum 
which  might  be  obtained  for  fixtures,  &c.  If  it  were  not  so,  the  agent  would  get  no 
remuneration,  inasmuch  as  there  was  no  premium  upon  which  it  could  be  computed. 
I  agree  that  the  first  branch  of  the  scale  applies  to  all  property, — to  freehold  and 
copyhold,  and  to  leasehold,  whether  at  rack-rent,  or  at  a  pepper-corn  rent,  or  at  no 
rent.  In  any  case  where  property  is  sold,  according  to  the  first  branch  of  the  scale 
the  agent  would  be  entitled  to  receive  in  respect  of  the  purchase-money  or  premium 
paid  a  commission  of  .51.  on  the  first  1001.,  and  2i  per  cent,  on  the  remainder.  I 
therefore  think  that  the  first  branch  of  the  scale  does  apply  to  the  lease  which  was 
sold  upon  this  occasion  But  it  seems  to  me  that  the  second  branch  of  the  .scale  also 
applies.  If  the  lease  were  sold  for  101.,  I  think  the  agent  would  be  entitled  to  a 
percentage  on  the  101.,  and  also  a  percentage  on  the  amount  of  rent.  The  use  of  the 
words  "  premium  or  sum  "  gives  rise  to  some  ambiguity.  It  may  be  that  those  words 
indicate  the  same  thing.  If  so,  the  agent  is  entitled  to  charge  commission  on  the 
premium  under  the  first  branch  of  the  scale,  and  commission  on  the  rent  under  the 
second  branch.  It  seems  to  me  that  the  first  item  in  the  second  branch  of  the  scale, 
viz.  "  Unfurnished, — 51.  per  cent,  on  one  year's  rent,  and  -51.  per  cent,  on  the  premium 
or  sum  obtained  for  fixtures,  furniture,  &c."  rather  applies  to  cases  where  there  is  no 
lease  in  existence,  where  the  letting  is  fi'oni  year  to  year  ;  and  that  the  second  applies 
where  the  letting  is  for  a  term.  I  think  there  was  good  reason  for  making  the  second 
branch  as  well  as  the  first;  for,  under  the  first,  if  a  [647]  lease  subject  to  a  large  rent 
were  sold  for  a  small  sum,  the  agent's  remuneration  would  be  altogether  inadequate  ; 
whereas,  by  charging  under  the  first  branch  a  commission  upon  the  amount  of  premium 
or  purchase-money,  and  under  the  second  branch  a  commission  on  the  amount  of  rent, 
he  would  be  fairly  and  properly  remunerated.  For  these  reasons,  it  seems  to  me  that 
the  construction  put  upon  this  document  by  my  Brother  Parry  is  the  proper  construe 
tion  :  and  it  is  moreover  one  which  makes  the  arrangement  just.  As  to  the  last 
disputed  item, — it  seems  to  me  to  be  quite  clear  that  there  was  no  letting  of  building- 
land  here.  I  therefore  think  the  sum  charged  for  that  was  properly  disallowed. 
Rule  discharged. 

Philby  v.  Hazle.     June  13th,  1S60. 

[S.  C.  29  L.  J.  ('.  P.  370  ;  2  L.  T.  433  ;  7  Jur.  N.  S.  125  ;  8  W.  R.  (511.     Applied, 
mikinson  v.  Smart,  1875,  33  L.  T.  575.] 

Whei'C  an  attorney  agrees  with  his  client  to  receive  a  gross  sum  and  costs  out  of 
pocket  in  lieu  of  costs  to  be  incurred,  the  bill  is  nevertheless  taxable  :  and  therefore 
the  delivery  of  a  bill  containing  a  charge  of  501.  for  business  done,  the  particular 
items  being  left  in  blank,  and  only  those  carried  out  in  figures  which  consisted  of 
actuaf  disbursements,  is  not  such  a  "  delivery  of  a  signed  bill  "  as  is  contemplated 
by  the  6  &  7  Vict.  c.  73,  s.  37. 

This  was  an  action  brought  by  an  attorney  to  recover  a  sum  of  501.  for  work  done 
by  him  for  the  defendant. 

The  defendant,  amongst  other  things,  pleaded  that  no  signed  bill  had  been 
delivered  pursuant  to  the  statute. 

The  plaintifi'  had  delivered  a  signed  bill,  in  which  was  charged  in  one  item  501.  for 
business  done  as  per  agreement.  '1  he  remaining  items  were  left  blank,  with  the 
exception  of  those  relating  to  expenses  out  of  pocket, — foi'  instance, 

[648] 

"  Instructions  for  petition  ..... 

Ingrossing  petition  ...... 

Two  copies  notice  of  intended  application 

Drawing  brief     ....... 

Fair  copy  .  .  .  . 

Paid  fee  to  Mr.  M.  .....  . 

Attending  him    ....... 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  in  Middlesex  in  Trinity 
Term  last.     The  defendant,  it  appeared,  had  built  a  public-house  called  the  Walmer 
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Castle,  ill  the  iieighliourhood  of  the  \'ietoiia  Docks,  fur  wliieli  he  was  desirous  of 
obtiiining  a  licence.  The  plaiiititi'  was  employed  by  him  to  give  the  necessary  notices 
and  take  all  the  rciiuisite  steps  to  eilect  that  object.  There  was  some  contention  at 
the  trial  as  to  the  terms  of  the  employment :  but  the  plaintitl's  statement,  which  was 
affirmed  by  the  jury,  was  that,  in  the  event  of  the  licence  being  obtained,  the  plaintiff' 
was  to  receive  .501.  besides  his  expenses  out  of  pocket ;  but  that,  in  case  of  failure,  he 
should  have  his  expenses  out  of  pocket  only. 

The  business  was  done,  and  the  licence  procured  through  the  plaintiff's  exertions  ; 
but  the  defendant  declined  to  pay  him  the  .501.  :  hence  this  action. 

For  the  defendant  it  was  contended  that  the  bill  delivered  was  not  such  a  signed 
bill  as  was  contemplated  by  the  statute  G  &  7  Vict.  c.  7.3,  s.  ,37.  The  learned  judge, 
however,  declined  to  nonsuit  the  plaintiff:  and  the  jury  found  a  verdict  for  him. 

Meilor,  Q.  C,  in  Hilary  Term  last,  pursuant  to  leave  reserved  to  him  at  the 
trial,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  ground  that  the  bill  delivered 
was  not  a  signed  bill  within  the  meaning  of  the  statute. 

[649]  liallantine,  Serjt,  and  Tindal  Atkinson,  now  shewed  cause.  The  subject- 
matter  uf  this  agreement  was  not  nece-ssarily  one  for  which  the  assistance  of  an  attorney 
was  required.  [Erie,  C.  J.  A  bill  for  business  done  at  petty-sessions  is  taxable.] 
Here,  a  signed  bill  has  been  delivered  :  and  the  question  is  whether  there  is  anything 
to  prevent  an  attorney  from  bona  fide  agreeing  with  a  client  to  do  work  of  this  sort 
for  a  stipulated  sum.  In  a  case  of  In  re  JVhitcoinhe,  6  Beavan,  liO,  it  was  held  that 
an  agieement  by  a  solicitor  to  take  a  gross  sum  from  his  client  in  lieu  of  costs  was  not 
void,  though  the  court  would  regard  it  with  jealousy.  [Willes,  J.  That  was  an 
agreement  after  the  costs  had  been  incurred.]  A  cause  beiiig  referred  to  arbitration, 
an  attorney  was  i-etained  by  the  defendant's  attorney  to  conduct  the  defence  before 
the  arbitrator.  He  afterwards  delivered  a  signed  bill  to  the  defendant's  attorney,  in 
which  he  charged  for  "journey  and  tavern  bill,  attenditig  and  advocating  four  days, 
as  per  terms,  121.  12s. ;  posting  and  tiavelling,  as  per  agreement,  31.  -is. :  and  it  was 
held  that  this  was  not  a  taxable  bill :  In  re  SimoiL-s,  2  Dowl.  &  \,.  500.  Patteson,  J., 
there  said  :  "  I  have  mentioned  this  ea.se  to  several  of  the  judges,  and  they  all  agree 
with  me  in  opinion  that  such  a  bill  as  this  cannot  be  taxed,  as  it  is  for  business  done 
by  Mr.  Simons  i-ather  as  an  ad\ocate  than  as  an  attorney."  Such  an  agreement  as 
this  does  not  prevent  the  niastei'  from  pi'oceeding  with  the  ta.xation  of  the  bill :  In  re 
Eyre,  2  Phillips,  .367.  [Erie,  C.  ■'.  Unless  thei'e  be  a  suggestion  of  fraud,  I  am  not 
aware  that  such  an  agreement  is  invalid.  Byles,  J.  If  such  an  agreement  be  valid, 
the  principle  of  protection  of  the  client  is  gone.]  The  object  of  taxation  is  not  to 
interfere  with  arrangements  between  parties  who  have  equal  knowledge  on  the  subject. 
[Williams,  .1.  1  must  confess  1  do  not  sec  more  danger  in  an  arrangement  of  [650] 
this  sort,  than  where  a  client  chooses  to  pay  a  bill  without  taxation.]  In  Ihax  v. 
Seroope,  2  B.  ife  Ad.  5SI,  1  Dowl.  P.  G.  69,  where  the  subject  was  very  fully  discussed, 
it  was  held  than  an  agi'eemcnt  entered  into  by  a  client  with  his  attorney  to  pay  him 
at  a  certain  sjiecitied  rate  for  business  to  be  done,  is  not  binding;  but  the  charges 
made  accoiding  to  such  agreement  may  be  .lUoweil  on  taxation,  if  the  master,  on 
inquiring  into  them,  considers  them  proper.  Lord  Tenterden  there  says:  "No  agree- 
ment of  this  kitid,  even  with  reference  to  journeys,  can  be  aV)solutely  binding;  the 
master  must  still  exercise  his  judgment  as  to  the  propriety  of  allowing  the  charges, 
according  to  the  circumstances  laiil  before  him."  Littledale,  .1.,  s.-iid  :  "As  a  general 
rule,  I  think  eilect  ought  not  to  be  given  to  the.se  agreements  between  attorney  and 
client.  But  there  may  be  cases  in  which,  from  the  particulai-  nature  of  the  t)usiness 
to  be  done,  such  contracts  may  be  allowable,  subject,  however,  to  be  looked  into  by 
the  master."  And  Parke,  J.,  said  :  "  Agreements  of  this  kind  should  lie  looked  at 
with  great  jealousy."  There  is  clearly,  therefore,  nothing  illegal  in  such  an  arrange- 
ment. [Byles,  .1.  I)r(u-  v.  Scroiipe  establishes  that  at  all  events  the  items  are  taxable. 
A  bargain  for  less  than  full  fees  is  not  against  the  |)olicy  of  the  law.  The  item  here 
for  "Attending  Mi'.  M.  with  lirief,  0  0  0,"  is  covered  by  liic  :')0l.  ;  and  that  is  iicting 
as  an  attorney.] 

Meilor,  (.j>.  C,  and  !I.  Lloyd,  in  support  of  the  rule.  The  attorney  is  bound  to 
deliver  a  signed  bill  which  is  taxable.  This  was  not  a  bill  of  that  description.  The 
business  done  here  was  clearly  taxable  business.  Giiarges  of  solicitors  employed  as 
electioneering  agents  have  been  held  to  bo  taxable  :  /"  /''  O.iliornc,  25  Beavan,  3.5.3. 
Every  item  in  this  bill  shews  that  the  business  in  respect  of  which  the  charges  iire 

C.  P.  XIX.— 42* 
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made  is  [651]  an  attoinej-'s  business.  Then,  is  this  a  valid  aL;reement  ?  Dro-r  v. 
Scroope  is  a  strong  authorit^v  to  shew  that  it  is  not.  And  the  observations  of  Loi-d 
Langdale,  M.  R  ,  in  Ik  Jfliikainbe,  i<  Beavan,  144,  aie  also  material.  "I  must  remark," 
he  says,  "on  the  great  danger  which  solicitors  incur  when  they  enter  into  such 
.arrangements  with  their  clients.  An  agreement  like  this  between  a  solicitor  and  a 
client  for  taking  a  fixed  sum  in  satisfaction  of  all  demands  for  costs,  is  an  agreement 
which  nia\'  be  perfectly  good  ;  but  this  court,  for  the  protection  of  parties,  looks  at 
every  transaction  of  this  kind  with  great  suspicion.  The  matter  may  turn  out  to  be 
perfectly  fair  and  right ;  still  it  exposes  the  conduct  of  the  solicitor  to  suspicion,  and 
naturally  awakens  the  vigilance  and  jealousy  of  this  court,  seeing  that  one  party  has 
all  the  knowledge,  and  the  other  is  in  ignorance."  [Erie,  C.  J.  Why  is  not  this  a 
sufficient  bill?]  Because  there  is  nothing  which  the  master  can  tax.  The  items 
comprised  in  the  gross  charge  of  501.  are  not  priced.  [Byles,  J.  The  attorney  does 
not  even  state  how  many  attendances  there  were.]  There  is  nothing  upon  which  the 
master  could  exercise  any  discretion  at  all. 

Erle,  C.  J.  Looking  at  the  -STth  section  of  the  statute  6  &  7  Vict.  c.  73,  which 
enacts  that  no  attorney  or  solicitor  shall  commence  or  maintain  any  action  or  suit  for 
the  recovery  of  any  fees,  charges,  or  disbursements  for  any  business  done  by  such 
attorney  or  solicitor,  until  the  expiiation  of  one  month  after  such  attorney  or  solicitor 
shall  have  delivered  unto  the  party  to  be  charged  therewith,  "  a  bill  of  such  fees, 
charges,  and  disbursements,  subscribed  with  the  proper  hand  of  such  attorney  or 
solicitor,  &c.,  it  appears  to  me  that  an  attorney,  liefore  he  can  sue  for  business  done 
by  him  as  such,  must  deliver  a  bill  which  is  so  [652]  framed  and  drawn  as  to  enable 
the  client  to  have  it  taxed.  Regard  being  had  to  the  words  of  the  enactment,  and 
the  policy  of  the  law,  which  had  in  view  the  protection  of  the  client  against  the 
attorney's  greater  knowledge  of  professional  charges,  it  seems  to  me  to  prohibit 
attorneys  from  making  agreements  like  this  with  their  clients,  to  this  extent,  that  the 
attorney  cannot  be  allowed  to  take  advantage  of  the  agreement  where  it  would  give 
him  more  than  the  law  would  otherwise  have  given  him,  that  is,  more  than  would 
have  been  allowed  him  by  the  master  on  taxation.  The  inclination  of  the  ca.ses  is, 
that  an  agreement  whereby  the  attorney  wiis  to  get  a  larger  sum  than  the  ordinary 
allowance  cannot  be  enforced.  In  iJrax  v.  Scroiipe,  2  B.  &  Ad.  581,  1  Dowl.  P.  C.  69, 
I  observe  that  Lord  Tenterden  and  Littledale,  J.,  do  not  carry  out  the  principle  to 
the  extent  of  saying  that  the  attorney  must  give  his  services  for  one  inflexible  taxable 
rate  of  remuneration  :  on  the  contrary,  they  rather  seem  to  sanction  the  notion  that 
he  may  under  particular  circumstances  stipulate  for  higher  remuneration  for  journeys  ; 
but  still  the  bill  must  be  so  presented  as  to  enable  the  master  to  exercise  his  discretion 
as  to  whether  or  not  the  client  should  be  charged  at  the  increased  rate.  Here,  the 
attorney  agrees  with  his  client,  that,  if  the  business  on  which  he  is  employed  is  success- 
fully performed,  he  shall  receive  501.  in  addition  to  his  actual  disbursements  ;  but 
that,  if  it  fails,  he  shall  receive  costs  out  of  pocket  only  :  and  he  has  delivered  a  bill 
charging  his  disbursements,  and  a  lump  sum  of  501.  for  his  services  and  attendances. 
I  think  that  does  not  give  the  client  the  protection  the  statute  intended  he  should 
have,  by  enabling  the  master  to  exercise  his  discretion  on  the  proprietj'  of  the  charges. 
I  therefore  think  the  rule  should  be  made  absolute  to  enter  a  nonsuit. 

[653]  VViLLiAM.s,  J.  I  am  entirely  of  the  same  opinion.  The  conclusion  at  which 
we  have  arrived  substantially  decides  that  such  an  agreement  as  this  is  void.  The 
statute  requires  the  attorney,  before  he  can  sue  for  business  done  for  a  client,  to  deliver 
a  signed  bill  in  such  a  shape  as  will  enable  the  master  to  judge  of  the  propriety  of  the 
se\'eral  chai-ges.  The  result  is,  that  he  cannot  recover  upon  a  bill  framed  as  this  is. 
I  do  not  regret  that  we  are  compelled  to  come  to  this  conclusion,  because  on  the  reason 
and  principle  of  the  thing  I  think  such  an  agreement  ought  not  to  be  allowed  to  stand. 
Notwithstanding  the  high  respect  I  entertain  for  the  learned  judge  who  decided  the 
case  of  In  re  JFhilcomhc,  8  Beawan,  140, 1  think  such  agreements  are  manifestly  contrary 
to  the  general  policy  of  the  law. 

WiLLES,  J.  I  think  the  client  is  entitled  to  have  the  judgment  of  the  master  upon 
the  propriety  of  allowing  the  attorney's  charges  ;  and  that  he  can  only  have  by  the 
delivery  of  a  bill  shewing  the  several  items  of  charge.  L^pon  that  narrow  ground,  I 
am  of  opinion  that  the  plaintiff'  in  this  case  is  not  entitled  to  recover. 

BvLES,  J.  I  also  am  of  opinion  th.it  the  rule  for  entering  a  nonsuit  should  be 
made  absolute.     The  statute  6  &  7  Vict.  c.  73,  provides  for  a  case  of  which  there  are 
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inuiiy,  ill  which  peisoiis  strong  in  knowledgo  ;uc  dealing  with  those  whose  iinuwledge 
is  more  weak  and  limited.  The  legislature  is  in  the  habit  of  stepping  in  and  alibrding 
pi'otection  in  such  cases.  The  statute  requires  the  attorney,  as  a  preliminary  to  the 
right  of  suing  therefor,  to  deliver  to  the  client  a  bill  of  his  fees,  charges,  and  disburse- 
ments, in  such  a  form  that  the  taxing  otticer  of  the  court  may  judge  [654]  of  their 
reasonal)!eness.  The  statute  has  been  held  to  embrace  all  sorts  of  business  which  the 
party  transacts  as  attorney.  For  services  rendered  by  him  dehors  that  charactei', — 
as  steward  of  a  manor,  for  instance, — no  signed  bill  need  be  delivered.  It  seems  to 
me  to  be  enough  to  iiKiuiie  here  whether  this  person  aH'ected  to  charge  for  Inisiness 
done  b}'  him  as  an  attorney.  The  bill  contains  items  for  attending  to  instruct  counsel, 
and  various  others  which  clearly  shew  that  he  was  retained  as  attorney.  That  of 
itself  is  suttieient  to  dispo.se  of  the  case.  But,  further,  I  agree  with  my  Lord  and  my 
Brother  Williams  that  the  fair  result  of  all  the  authorities  is,  that  such  agreements 
as  the  present  between  an  attorney  and  his  client  are  void.  If  it  were  otherwise,  an 
attorney  might  hang  up  a  taiifi'  in  his  ofKce,  and  then  insist  upon  a  .special  baigain 
between  himself  and  his  clients  as  to  the  terms  on  which  he  tran.sacted  business  for 
them.  If  we  were  to  hold  such  an  agreement  as  this  to  be  good,  it  would  he  neces.sary 
to  re-model  the  act  of  parliament  altogether.  For  these  reasons  I  think  the  phiintiff 
was  properly  nonsuited. 
Kule  absolute. 


[655]     KiL'iiAiUJSuN   i:  Dunn.     May  31st,  18GU. 

[S.  C.  30  L.  J.  C.  P.  44 ;  2  L.  T.  430.] 

The  plaintiff  being  desirous  of  purchasing  a  public-house,  A.  introduced  him  to  one  C. 
who  had  one  to  dispose  of,  and  who  referred  the  plaintifi'  to  her  agent  B.  A. 
volunteered  to  see  B.  on  the  sul)ject,  and  accordingly  went  to  him,  and  afterwards 
told  the  plaintifi' thar  B.  represented  the  receipts  of  the  house  to  average  a  ceitain  sum 
daily;  upon  the  faith  of  which  statement  the  plaintill'  bought  the  house  for  4001. 
It  tuined  out  that  the  value  of  the  l)U.siness  had  been  grossly  exaggerated  ;  and  the 
plaintitr,  without  any  notice  to  A.,  and  without  making  any  inquiry,  bi'ought  an  action 
against  C,  charging  her  with  a  deceitful  representation  on  the  .sale.  B.  swore  at 
the  trial  tiiat  he  ne\er  made  any  such  representation  as  A.  had  stated  :  and  the  jury, 
Ijeing  .satisfied  that  A.'s  statement  was  false,  returned  a  verdict  foi-  the  defendant. — 
The  plaiiitiir  then  sued  A.  for  the  damages  he  had  sustained  from  his  false  lepresen- 
tation,  when  the  jury  gave  him  .'JUOl.  (being  the  diflerence  Ijetwcen  the  price  he  paid 
for  the  business  and  the  sum  for  which  he  afterwards  sold  it),  1001.  for  loss  of  time, 
and  1811.  8s.  (Jd.,  the  costs  of  the  aboitive  action  against  C  : — Held,  that  the  action 
was  maintainable  so  far  as  related  to  the  3001.  and  1 001.  ;  but  that  the  costs  of  the 
first  action  weie  not,  undoi'  the  circumstances,  ihe  natural  and  pro.ximate consequence 
of  A-'s  misrepresentation,  an<l  theiefore  were  not  recove  able. 

This  was  an  action  for  a  fraudulent  and  deceitful  representation  by  the  defendant 
in  reference  to  a  contr'act  for  the  sale  of  a  publicdiouse. 

The  declaration  stated  that  the  pLuTitill'  having  in  consideration  whether  he  would 
buy  the  goodwill  of  a  certain  public-house  then  occupied  by  one  Mary  Clifton,  and 
being  desirous  of  obtaining  information  with  reference  to  the  value  of  the  said  good- 
will, and  having  requested  the  defendant  to  call  upon  one  William  Baylis,  a  friend  and 
referee  of  the  said  Mary  Clifton,  and  to  obtain  from  him,  for  the  information  of  the 
plaintill',  the  |)articulais  of  the  returns  in  the  .sale  of  beer  and  other  things  in  the  said 
pulilic-hou.se,  the  (lefen<lant,  by  falsely  and  fraudulently  re|)rcsonting  to  the  plaintill' 
that  he  (the  defendant)  had  obtained  from  the  said  William  Baylis ('(irtain  infoi'mation, 
to  wit,  that  the  said  \\  illiani  Baylis  had  taken  tiie  said  returns  for  the  then  la.st  three 
years,  and  that  they  would  average  for  the  then  last  year  81.  pei'  day.  ami  for  the  two 
previous  years  about  101.  |)er  day,  induced  tlu;  plaintill'  to  buy  from  the  said  .Mary 
Clifton  the  go(jdwill  of  the  said  |)ublic  house  for  a  much  largei'  sum  than  the  .same  was 
worth,  the  takings  of  the  .same  iiaving  Ix^en  greatly  less  than  the  amount  so  said  to 
have  l>con  mentioned  by  the  .said  William  Baylis,  and  also  to  become  the  tenant  thereof 
instead  of  the  .said  [656]  Mary  Clifton  ;  whereas,  in  fact,  the  said  presentation  by  the 
defendant  was  untrue,  as  the  defendant  well  knew  ;  whereby  the  plaintitT  hud  not 
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only  lost  a  large  sum  of  money  which  he  paid  foi'  the  said  ijoodwill  beyond  its  real 
value,  but  he  had  been  obliged  to  resell  the  same  at  a  great  loss,  and  to  give  up  the 
occupation  of  the  said  house  at  great  loss  and  inconvenience  ;  and  he  had  also  incurred 
and  become  liable  to  pay  a  large  sum  of  monej'  for  the  costs,  charges,  and  expenses, 
as  well  of  himself  as  of  the  said  Mary  Clifton,  in  an  action  afterwards  brought  by  him, 
in  reliance  on  the  said  representation  of  the  defendant  against  the  said  Mary  Clifton, 
in  Her  Majesty's  Court  of  Common  Pleas  at  Westminster,  charging  her  with  having 
falsely  made  and  authorized  the  representation  that  thetiikings  of  the  said  house  were 
during  the  period  above  mentionecl  of  the  amount  above  particulaily  mentioned,  and 
with  having  so  induced  the  plaintiff'  to  purchase  the  said  goodwill  and  become  the 
tenant  of  the  said  house,  in  which  action  the  verdict  was  for  the  said  Mary  Clifton  ; 
and  the  plaintiti'  had  been  otherwise,  by  reason  of  the  said  false  representation  of  the 
defendant,  greatly  damaged,  inconvenienced,  and  injured,  and  had  for  a  long  time  been 
thrown  out  of  trade  and  business,  and  had  incurred  other  expenses  with  reference  to 
the  purchase  of  the  said  goodwill  and  occupation  of  the  said  house,  which  he  would 
not  have  incurred  had  he  known  the  said  representation  of  the  defendant  to  be 
untrue. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after  last  Hilary 
Term.  The  facts  which  appeared  in  evidence  were  as  follows : — The  plaintiff',  being 
desirous  of  investing  some  money  in  the  purch.ise  of  a  public-house,  applied  to  Dunn 
to  look  out  for  a  [657]  house.  Dunn  informed  him  that  there  was  a  house  at  Windsor 
to  be  disposed  of  ;  and  accordingly  the  plaintiff'  and  Dunn  went  to  Windsor  and  .saw 
Mrs.  Clifton,  the  landlady,  who  referred  them  to  one  Baylis.  Dunn  went  to  Baylis, 
and  afterwards  informed  the  plaintiff'  that  Baylis  represented  to  him  that  the  receipts 
of  the  house  were  81.  a  day,  and  that  the  sum  demanded  for  it  was  5001.  Ultimately 
the  plaintiff  purchased  it  for  -fOUl      Dunn  received  381.  for  his  commission. 

The  plaintiff',  having  taken  possession  of  the  house,  discovered  that  the  receipts 
had  been  grossly  exaggerated,  and  ultimately  he  sold  the  goodwill  for  1001.,  and  brought 
an  action  against  Mrs.  Clifton  for  the  alleged  misrepresentation.  Dunn,  who  was 
called  as  a  witness  upon  that  occasion,  swore  that  Bavlis  had  represented  to  him  that 
the  takings  of  the  house  were  from  81.  to  lOl.  per  day.  Mrs.  Clifton  swore  that  she 
had  never  authorized  Baylis  to  make  any  such  representation  :  and  Ba\'lis,  who  was 
called  for  the  defendant,  also  denied  that  he  had  made  the  representation  alleged,  but 
said  that,  on  the  contrar}'.  Mis.  Clifton  would  willingly  have  received  2001.  for  the 
house.  The  jury  thereupon  found  a  verdict  for  the  defendant :  and  this  action  was 
brought  against  Duini  for  the  damages  sustained  by  the  plaintiff  from  his  false  repre- 
sentation,—  the  plaintiff  claiming  3001.,  the  loss  upon  the  re-sale  of  the  house,  besides 
damages  for  the  inconvenience  he  had  been  put  to,  and  18fl.  8s.  6d.,  the  costs  of  the 
action  against  Mrs.  Clifton. 

For  the  defendant,  it  was  submitted  that  the  action  would  not  lie ;  and  that,  at 
all  events,  the  plaintiff'  was  not  entitled  to  the  costs,  these  constituting  a  damage  too 
remote. 

The  jury,  however,  returned  a  verdict  for  the  plaintiff,  damages  -5811.  8s.  6d., — 
being  3001.,  the  loss  on  the  re-sale  of  the  house,  1001.  for  his  loss  of  time,  and  1811.  8s.  6d. 
for  the  costs  of  the  former  action. 

[658]  O'Malley,  Q.  C,  in  Easter  Term  last,  pursuant  to  leave  reserved  to  him  at 
the  trial,  obtained  a  rule  nisi  to  reduce  the  damages  by  the  last-mentioned  amount. 
The  cases  of  liandell  v.  Tiiimn,  \S  C.  B.  786,  and  t'oJhn  v.  IFiiyht,  7  Ellis  iV;  B.  301, 
8  Ellis  B.  647,  were  referred  to  bj'  the  court. 

Huddleston,  Q.  C,  and  Maude,  now  shewed  cause.  The  damages  in  question,  viz. 
the  costs  which  the  plaintiff  was  put  to  in  the  abortive  action  against  Mrs.  Clifton, 
naturally  resulted  from  the  false  representation  made  by  the  plaintiff.  The  defendant 
knew  that  that  action  was  pending,  and  that  the  plaintiff  relied  upon  his  testimony  for 
its  maintenance  :  and,  knowing  that  the  plaintiff  had  no  cause  of  action,  he  permitted 
him  to  go  on  and  to  incur  these  costs.  [Erie,  C.  J.  Dunn  told  Richardson  a  false- 
hood. IJichardson,  on  the  faith  of  Dunn's  statement,  made  a  contract  with  Mrs. 
Clifton.  He  was  damaged,  and  sought  indemnity  on  the  ground  that  the  representa- 
tion by  which  he  was  induced  to  enter  into  the  contract  was  false  ;  and  he  failed  Ijccause 
Dunn's  representation  was  false.  It  does  not  appear  that  there  was  any  previous  com- 
munication with  Mrs.  Clifton  as  to  whether  or  not  Dunn's  representation  was  authoiized 
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hv  her.]  Nor  was  it  necessary  ;  for,  Richardson  would  not  have  been  honnd  to  give 
credence  to  her  denial  rather  than  to  liunn's  statement.  It  does  not  lie  in  I)utni's 
mouth  to  say  that  the  action  against  Mrs.  Clifton  was  iniprovidcntly  brought.  It  is 
impossible  to  discover  any  distinction  between  the  ease  of  I'amldl  v.  Triinen,  18  C.  B. 
786,  and  this  case.  There,  the  declai'ation  stated  that  the  defendant,  who  was  employed 
as  architect  by  A.  and  others  to  superintend  the  building  of  a  church,  falsely  and 
fraudulently  represented  and  pretended  that  he  was  authorized  by  A.  to  order,  and 
did  order,  stone  of  [659]  the  plaintitts  for  the  building  of  the  said  church  for  and  on 
account  of  and  to  be  charged  to  A  ;  and  that  the  plaintiils,  relying  on  that  representa- 
tion, and  l)elieving  that  the  flefendant  had  authority  from  A.  to  order  the  stone  on 
his  account,  delivered  the  same,  and  the  .same  was  used  in  the  building  of  the  church  ; 
whereas,  in  truth  and  in  fact,  the  defendant  was  not,  as  he  well  knew,  authorized  .so 
to  order  the  .said  stone.  It  theti  went  on  to  aver,  that,  A.  refusing  to  pay  for  the 
stone,  the  plaintifts,  trusting  in  the  defendant's  representation,  sued  A.  for  the  pi-ice, 
and  failed  in  their  action,  and  had  to  pay  A.'s  costs,  and  also  the  costs  incurred  by 
their  own  attorney  :  and  it  wa<;  held  that  the  declaration  sufficiently  disclosed  a  cause 
of  action  ;  and, — it  appearing  that  the  defendant  had  no  such  authority  as  he  repre- 
sented,— that  the  plaintifls  were  entitled  to  recover,  not  only  the  value  of  the  stone, 
but  also  the  costs  they  had  incurred  and  paid  in  the  former  action.  CoIIen  v.  ll'r'Kiht, 
7  PjUis  &  B.  3m1,  is  also  an  authority  in  point.  There,  W.  signed  a  written  agreement, 
descril)ing  himself  in  the  sign.aturc  as  agent  to  ti.,  whereby  he  agreed  with  C.  that  a 
lease  should  be  granted  to  C.  of  a  farm  belonging  to  G.  C.  and  W.  both  believed  that 
\y.  had  authority  from  (i.  to  make  the  agreement :  in  fact  W.  had  no  such  authoi'ity. 
(i.  refusing  to  grant  the  lease,  ('.  filed  a  bill  against  (t.  for  specific  performance  ;  and, 
after  (i.  had  put  in  his  answer,  denying  W.'s  authority,  C.  gave  notice  to  W.  of  tho 
suit  and  ground  of  defence,  and  that  C.  would  proceed  with  the  suit  at  W.'.s  e.vpense, 
unless  W.  gave  him  notice  not  further  to  proceed  ;  and  that  C.  would  bring  an  action 
against  W.for  damages  in  the  event  either  of  the  bill  being  dismissed  on  the  ground  of 
defence  set  up,  or  of  W.  requiring  C.  not  further  to  proceed.  W.  answered,  repudiat- 
ing his  liability  to  C.  The  bill  was  dismissed  on  the  ground  of  defence  set  up.  On 
a  [660]  special  case  stating  the  above  facts,  with  liberty  to  the  couit  to  draw  infer- 
ences as  a  jury, — it  was  held, — first,  thatC.  was  entitleil  to  maintain  an  action  against 
W.  as  for  breach  of  a  promise  that  W.  had  the  authority, — secondly,  that  C-.  might 
recovei-  in  such  action  fiamages  for  the  expense  of  the  Chancery  proceedings,  it  not 
a])peai-ing  that  he  had  instituted  them  incautiously,  and  they  being  therefore  damages 
naturally  resulting  from  the  misrepresentation  made  by  W.  Lord  Campbell,  in  giving 
judgment,  said  he  should  be  clearly  of  opinion  that  the  action  lay,  even  without  the 
authority  of  lleiulell  v.  Triincn.  And,  as  to  the  question  of  the  plaintitt's  right  to 
recover  in  respect  of  the  expenses  of  the  Chancery  suit,  he  .says  :  "  He  acted  as  a 
reasonable  man  would  who  gave  faith  to  the  representation  that  a  contract  had  been 
made  by  the  alleged  principal :  he  rcquircfl  that  that  contract  should  be  specifically 
performed.  The  case  cannot  dill'oi-  from  that  of  a  sale  of  goods  by  a  paity  alleging 
imnsclf  to  be  broker.  The  purchaser  .says  that  the  alleged  broker's  contract  is  liroken, 
licicausc  he  had  no  authoiity  to  sell.  If,  before  the  action  was  brought,  the  alleged 
broker  had  explained  the  mistake,  the  ])urchascr  could  not  have  recovered  damages 
ini;urrcil  by  subse((uenlly  prosecuting  the  action.  But,  if  the  assertion  was  made 
and  never  retracted,  I  could  not  blame  him  for  l)ringing  the  action.  If  the  purcha.sor 
could  not  know  that  the  alleged  broker  had  no  .authority  to  niako  the  contra(^t,  tho 
loss  arising  from  tho  action  seems  to  me  natur.illy  to  result  from  tiie  alleg.ation." 
[Bylcs,  .1.  It  is  to  be  observed  that  in  both  those  cases  the  representation  of  tho 
agent  was  of  a  matter  in  his  own  knowledge  :  hero,  tho  representation  is  as  to  tho 
authority  of  a  third  per.son.  The  plaititilV  might  have  inquired  of  Baylis  whether  ho 
had  made  the  representation.]  If  he  had  inquired  and  Baylis's  statement  had  been  at 
vari.iucc  with  that  [661]  of  the  defendant,  was  he  l)ouni!  to  conclude  that  the  ilefon- 
dant  had  cheated  him  .'  Tho  decision  of  tlu;  court  of  (.^)iieen'8  Bench  as  t«  the  costs  of 
the  tlhanccry  proceeflings,  in  I'oUm  v.  Ii'ri(/Iil,  was  unanimouslv  atfirmcd  liy  tho 
K.vchoiiucr  Chamber,— 8  Kllis  &  B.  (547.  In' I' ami  I  v  Bani,/I,  2  Kllis  >V  M.  9-J8,  tho 
defendant,  by  a  warrant  of  commitment  on  a  coi-oncr's  inquisition  held  without  juris- 
diction, caused  the  |)laintill' to  be  im])risoned  :  tln^  |)laintiH' w.as  bailed,  .and  aftcrwiriis, 
while  on  bail,  procured  the  iiKjuisition  to  be  (|u;ished  :  .ind  it  wa.s  held,  that,  in  an 
action  for  such  false  imprisonment,  the  plainlilV  was  entitled,  under  an  allegation  that 
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he  had  incurred  expense  in  procuring  his  discharge  from  custody,  to  reco^•er  damages 
for  the  expense  of  quashing  the  inquisition.  And  see  Sedgwick  on  Damages,  2nd 
edit.  292,  331. 

Malcolm,  in  support  of  the  rule.  The  damages  in  que.stion  are  too  remote.  They 
are  not  the  natural,  immediate,  and  necessary  consequence  of  the  act  of  the  defendant. 
See  the  notes  to  Firars  v.  inicnrh  (S  East,  1),  in  2  Smith's  Leading  Cases,  4th  edit, 
p.  423.  Can  it  be  said  that  this  ease  falls  within  the  rule  enunciated  by  Pollock,  C.  B., 
in  Ri(jhf/  V.  Heintt,  .5  Exch.  243,  viz.  "  that  every  person  who  does  a  wrong  is  at  least 
responsible  for  all  the  mischievous  consequences  that  may  reasonably  be  expected  to 
result  under  ordinary  circumstances  from  such  misconduct  V  [Erie,  C.  J.  Dunn 
told  Richardson  that  Baylis,  the  agent  of  Mrs.  Clifton,  had  represented  the  receipts  to 
be  81.  a  day  :  on  the  faith  of  that  representation,  Richardson  took  the  house  i  and, 
finding  that  he  had  been  deceived,  still  acting  on  the  faith  of  Dunn's  statement,  he 
sued  Mrs.  Clifton  for  the  supposed  misrepresentation  of  her  agent,  and  failed.]  Was 
that  the  natural  consequence  of  the  defendant's  act.  Had  [662]  Richardson  no  duty 
to  perform  before  embarking  in  an  expensive  litigation  1  Ought  he  not  to  have 
ascertained  from  Mrs.  Clifton  and  from  Baylis  whether  or  not  there  was  any  founda- 
tion for  Dunn's  statement?  [Williams,  J.  If  your  argument  is  right,  our  decision 
in  RaiuleU  v.  Triiiien  was  wrong.]  Inquiries  were  made  there,  and  an  opportunity 
given  to  Trimen  to  retract  his  false  I'epresentation  before  the  expenses  of  the  action 
against  Ireland  were  incurred  :  and  Trimen  induced  Randell  to  sue  Ireland.  [Byles,  J. 
Trimen  and  Ireland  stood  in  such  a  relation  towards  each  othei-  as  to  make  it  probable 
that  the  former  had  authority.  Williams,  J.  Does  it  lie  in  the  defendant's  mouth  to 
say  to  the  plaintiff,  "You  ought  not  to  have  believed  mel"]  No  case  has  ever  gone 
the  length  of  holding  such  damages  as  these  to  be  recoverable. 

Erle,  C  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
question  is  whether  the  costs  incurred  by  the  plaintifT  in  suing  Mrs.  Clifton  are  the 
natural  and  proximate  consequence  of  the  false  representation  made  by  the  defendant 
as  to  the  information  which  he  had  received  from  Baylis.  I  c.innot  find  any  authoritv 
for  the  allowance  of  damages  so  remote  as  these  :  and  I  think  it  would  be  introducing 
a  wider  and  more  uncertain  measure  of  damages  than  has  hitherto  been  sanctioned  by 
any  judicial  decision.  The  facts  are  these  : — Richardson  being  desirous  of  purchasing 
a  public-house,  Dunn  represented  to  him  that  Baylis  had  told  him  that  Mrs.  Clifton 
had  represented  to  him  that  the  receipts  of  the  house  averaged  a  given  sum.  Upon 
the  faith  of  that  representation,  Richardson  bought  the  house,  and  afterwards  found 
that  he  had  been  grossly  deceived  as  to  the  amount  of  the  receipts.  Conceiving  that 
he  had  a  cause  of  action  against  Mrs.  [663]  Clifton  for  this  misrepresentation,  and 
for  his  disappointed  expectations,  Richardson  sued  her.  In  his  action  against  Mrs. 
Clifton  it  was  essential  for  Richardson  to  establish  that  Mrs.  Clifton  had  represented 
the  receipts  of  the  house  to  amount  to  the  sum  mentioned,  and  that  she  at  the  time 
of  making  it  knew  that  representation  to  be  false.  It  seems  to  me  that  it  was  not 
the  natural  consequence  of  Dunn's  representation  that  Rich.ardson  should  without 
any  further  inquiiy  bring  an  action  against  Mrs.  Clifton.  Dunn's  statement  that 
Baylis  told  him  that  she  had  made  the  representation  alleged  is  one  thing:  but  it  by 
no  means  follows  that  Mrs.  Clifton  must  have  known  it  to  be  false.  These  damages, 
therefore,  are  a  remote,  and  not  a  natural  and  immediate  consequence  of  Dunn's 
fraudulent  misrepresentation.  It  turned  out  that  Mrs.  Clifton  had  never  made  any 
representation  at  all,  and  consequently  the  action  was  unsuccessful.  It  is  right  that 
Richardson  should  hold  Dunn  responsible  to  him  for  the  natural  and  proximate  con- 
sequences of  his  misconduct :  but  not  for  the  costs  of  an  action  which  he  rashly  and 
incon-siderately  brought  without  any  inquir\^  into  the  facts  and  grounds  upon  which  it 
was  to  l)e  supported.  I'^ndoubtedly  Richardson  had  a  right  to  assume  that  Dunn 
told  him  the  truth  :  but  he  has  no  right  to  chai'ge  Dunn  with  the  costs  of  an  action 
brought  against  Mrs.  Clifton,  when  he  had  no  means  of  proving  that  she  knowingly 
made  a  false  representation.  It  seems  to  me  that  there  is  a  marked  distinction 
between  this  and  the  case  of  a  false  assertion  by  an  agent  that  he  has  the  authority 
of  his  principal  to  make  a  contract  for  him.  If  in  such  a  case  an  action  is  brought 
against  the  principal,  and  it  turns  out  that  the  pi-incipal  had  given  no  authority  to  the 
agent  to  contract  for  him,  the  agent  is  responsible  for  all  the  consequences  naturally 
flowing  from  his  misrepresenta-[i664]-tion, — as  was  held  in  Banddl  v.  Trimen.  I  can- 
not but  observe  that  there  were  very  peculiar  circumstances  in  that  case.     Ireland 
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denied  his  li;il>ility,  and  Riindell  was  repeatedly  assured  by  Triraen  that  he  had 
authority  to  make  the  contraet,  and  that  Ireland  was  liable  on  it.  But,  independently 
of  that,  an  agent  who  represents  tliat  he  has  authority  to  deal  for  a  princi])a!  warrants 
that  he  has  such  authority  :  and,  if  it  turns  out  that  he  has  not  the  authoi-ity  which 
he  represents  himself  to  have,  and  the  party  to  whom  the  representation  is  made  has 
incurred  expenses  in  consequence,  I  think  such  expenses  may  fairly  be  consideied  as 
having  been  naturally  and  pioximately  occasioned  thereby.  If,  therefore,  Trimen  had 
no  authority  from  Ireland,  the  party  supplying  the  stone  would  of  course  have  an 
action  against  him  ;  and  the  costs  of  the  fruitless  action  against  Ireland  were  the 
natural  and  proximate  consequence  of  his  misi'epresentation.  1  he  same  observations 
applv  to  Collcn  v.  H'righl.  Wi-ight  had  no  authority  to  make  the  agreement  on  behalf 
of  (iardnur ;  and  therefore  he  wa.s  responsible  for  the  litigation  occasioned  by  his 
wilful  misrepresentation.  Here,  however,  I  cannot  see  that  the  action  against  Mrs. 
Clifton  was  the  natural  and  proximate  consequence  of  the  misrepresentation  made 
by  Dunn. 

WiLrj.VMw,  J.  I  am  of  the  same  opinion.  Considering  what  was  the  representa- 
tion made  by  the  defendant  to  the  plaintill',  and  what  the  action  was  which  the  plaintift" 
brought  against  Mrs.  Clifton,  it  seems  to  me  that  the  course  the  plaintiff  took  was  not 
the  course  which  a  reasonable  man  would  have  taken,  and  that  the  costs  of  the  abortive 
action  are  not  such  damages  as  can  be  said  to  have  resulted  naturally  and  proximately 
from  the  defendant's  wrongful  act. 

[665]  Byles,  J. (a).  I  am  of  the  same  opinion.  I  observe  that,  in  the  notes  to 
I'lcars  V.  I Filcoch,  in  '2  Smith's  Leading  Cases,  -l.^O,  the  learned  editors  say  that, 
"  where  a  tort  is  committed,  or  the  action  is  brought  for  a  violation  of  right  unattended 
by  any  of  those  circumstances  of  aggravation  which  gi\'e  the  control  of  the  matter 
to  the  jury  (such  as  fraud,  malice,  or  oppression),"  "  the  difficulty  of  laying  down  any 
principle  upon  which  the  measure  of  damages  is  to  lie  ascertained,  beyond  a  strict 
adherence  to  the  natural  and  proximate  consecjuenccs  of  the  act  complained  of,  is 
confessed  to  be  insurmountable."  The  question  here  is,  whether  the  damages  which 
the  jury  gave  for  the  costs  of  the  abortive  action  against  Mrs.  Clifton  were  the 
natural  and  pioximate  consequence  of  the  fraudulent  representation  made  by  the 
defendant.  It  is  not  enough  if  it  be  the  natural  consequence  :  it  must  be  both  natural 
and  proximate.  See  how  many  things  must  have  intervened  here.  It  is  clear  that 
the  plaintiff'  bfinght  the  public-hou.se  solely  upon  the  representation  of  Dunn.  He 
makes  no  inquiry.  He  finds  himself  deceived.  Without  any  inquiry  of  Mi's.  Clifton, 
or  of  Baylis,  or  of  the  defendant,  he  brings  his  action  against  the  former.  He  does 
not  consult  the  defendant, — as  was  done  in  llamldl  v.  Trimen, — as  to  whether  the 
action  shoukl  be  bi'ought  or  not.  But,  without  any  notice  to  i^uini,  without  any 
attempt  to  compromise,  he  brings  a  rash  action  against  Mrs.  Clifton  :  and  he  fails. 
There  was  not  the  slightest  evidence  of  fraud  on  the  part  of  Mrs.  Clifton  or  her  agent 
Baylis.  All  these  are  steps  leading  to  these  damages.  It  seems  to  me  that  they  are 
neither  the  natural  nor  the  proximate  consequence  of  the  defendant's  misrepresenta- 
tion :  and,  applying  the  rule  in  Iladlci/  v.  Baxauddle,  9  Exch.  341,  they  are  not  such 
damages  as  might  [666]  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  the  parties.  Upon  looking  at  the  bill,  I  find  that  as  to  a  portion  of  the  costs, — - 
amounting  to  101.  7s.  'Jd., — they  were  occasioned  by  the  postponement  of  the  trial 
in  consequence  of  Dunn's  illness.  These  (■leaily  could  not  have  l)een  in  tlie  contcnipl.i- 
tion  of  any  one.     If  these;  could  not  be  allowed,  where  are  we  to  stop? 

iiule  .ibsolute. 

OxLEY  V.  Hoi.DEN.     May  23rd,  1860. 

[S.  C.  30  I-.  .1.  C.  P.  68;  2  L.  T.  K;I;  .S  \V.  \{.  (i-J(i.  Applied,  Harris  v.  Rothwdl, 
1887,  35  Ch.  D.  428.  Discussed,  Hritixh  Motor  Syndicate  v.  Taylor,  [1901] 
1  Ch.  129.] 

A  patent  was  taken  out  for  "  certain  improvements  in  the  doors  and  sashes  of  carriages, 
fn   the  specification,  after  describing  it,  the   ])atentee   said  :  "  I  have  .-.hown   my 
invention  as  applied  to  railway  carriage  doors  and  window  fittings,  although  they 

(a)  Willos,  J.,  was  in  the  Divorce  Court. 
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are  equally  applicable  to  the  doors  and  windows  of  any  other  description  of 
carriage,  or  in  any  position  where  windows  and  doors  are  subject  to  jar  and  \ibra- 
tion  :  " — Held,  that  the  claim  made  in  the  specification  was  not  larger  than  the  title 
of  the  patent. — One  part  of  the  invention  was  described  as  "a  novel  arrangement 
and  mode  of  fitting  and  working  sliding  sashes,  glass  frames,  blinds,  and  shutters 
for  railway  and  other  carriages,"  which  consisted  of  a  metal  plate  with  a  slot  and 
a  stud  or  pin  working  in  a  groove  on  each  side  of  the  sash  or  frame  :  and  the 
patentee  claimed  "the  metal  fittings  and  the  mode  of  applying  the  same,  described 
herein  as  the  second  part  of  my  invention  : " — Held,  that  this  was  a  claim,  not  for 
the  metal  fittings  themselves,  but  for  the  mode  of  applying  them ;  and,  conse- 
quently, that  the  patent  was  sustained  by  proof  that  the  application  was  new, 
though  the  stud  and  plate  themselves  were  old. — The  circumstance  of  the  patentee 
having  previously  filed  (but  abandoned)  a  provisional  specification  describing  in  part 
the  same  invention,  does  not  render  a  subsequent  patent  void, — the  filing  of  the 
previous  provisional  specification  not  being  a  publication  within  the  statute. — The 
manufacture  of  a  patent  article  for  the  purpose  of  sale,  and  offering  it  for  sale, 
although  no  sale  is  actually  effected,  is  a  user  of  the  invention. — x\nd  semble, 
per  Byle.s,  J.,  that  it  is  equally  a  user  though  the  article  is  made  merelj'  as 
a  sample. — The  declaration  alleged  an  agreement  for  the  sale  by  the  plaintiff' 
to  the  defendant  of  the  exclusive  right  to  the  use  of  an  invention  of  "  improve- 
ments in  elastic  cushion  fittings  for  carriage  and  other  window  frames,"  and  also 
of  "improvements  in  the  arrangement  of  the  stud  and  plate  for  carriage  window- 
frames  and  for  other  purposes  : " — Held,  that  the  declaration  was  sustained  by  a 
specification  in  which  the  inventions  were  described  as  an  invention  of  "  improve- 
ments in  the  doors  and  windows  of  carriages,"  the  claim  being  first,  for  "  the 
construction  of  elastic  pads  or  cushions  as  herein  described,"  .secondly,  "  the  mode 
of  applying  vulcanized  india-rubber  or  other  elastic  material  to  sliding  sashes,  glass 
frames,  and  doors,  as  herein  described;"  and  also  for  "a  novel  arrangement  and 
mode  of  fitting  and  making  sliding  sashes,  &c.  for  railway  and  other  carriages," 
&c., — the  descriptions  being  confined  to  carriages. 

This  was  an  action  for  royalties  payable  on  a  licence  to  use  a  patent  invention. 

The  first  count  of  the  declaration  stated,  that,  by  a  [667]  certain  agreement 
made  and  entered  into  by  and  between  the  defendant  and  the  plaintiff', — after  reciting 
that  the  plaintiff'  did,  in  the  mouth  of  April,  1858,  take  out  a  provisional  patent  for 
impiovements  in  hinges  suitable  for  railway  and  other  carriages,  and  which  hinges 
were  also  applicable  for  other  purposes,  also  for  improvements  in  elastic  cushion  fittings 
for  cariiage  and  other  window  frames,  and  also  for  improvements  in  the  arrangement 
of  the  stud  and  plate  for  carriage-window  frames,  and  for  other  purposes  ;  and  that 
the  plaintiff'  intended  to  completely  patent  the  said  provisional  patent  so  taken  out  by 
him  as  aforesaid  ;  and  that  the  plaintiff'  had  agreed  with  the  defendant  that  he  the 
defendant  should  have  the  sole  and  exclusive  right  during  the  period  of  the  said 
patent  to  manufacture  the  above-named  articles  (.so  patented  b}'  the  plaintiff'  as  afore- 
said), upon  the  following  terms, — it  was  thereby  agreed  between  the  said  parties  that 
the  clefendant  should  pay  to  the  plaintiff',  at  the  times  hereinafter  mentioned,  4d.  each 
for  the  said  patented  hinges  so  to  be  manufactured  by  him  or  by  any  other  person 
under  his  direction  or  authority  ;  the  like  sum  of  4d.  for  each  elastic  cushion  so  manu- 
factured by  him  as  aforesaid  ;  and  the  like  sum  of  4d.  for  each  stud  and  plate  so 
manufactured  by  him  as  aforesaid  :  that  the  defendant  agreed  that  the  royalty  so  to 
be  paid  by  him  to  the  plaintiff'  in  respect  of  the  above-mentioned  articles  should  in  no 
one  year  during  the  continuance  of  that  agreement  amount  to  less  than  the  sum  of 
1001.  per  year:  that,  whether  or  not  the  royalty  should  amount  to  the  sum  of  1001. 
in  each  year  during  the  continuance  of  that  agreement,  the  defendant  did  thereby 
agree  to  paj'  to  the  plaintiff'  the  sum  of  1001.  per  year,  as  if  such  hinges  and  other 
things  had  been  manufactured  or  sold, — such  royalty  to  be  paid  in  equal  quartei-ly 
payments :  and,  in  case  the  said  [668]  royalty  should  not  exceed  the  sum  of  3001.  in 
an}'  one  year  after  the  second  year  during  the  term  of  the  said  patent,  the  plaintiff' 
should  be  at  liberty  to  detei-mine  that  agreement  by  giving  the  defendant  three 
calendar  months'  notice  in  writing  of  such  his  intention  ;  and  that  the  defendant 
should  also  be  at  liberty  of  determining  the  said  agreement  in  like  manner  as  the 
plaintiff'  at  the  end  of  the  third  year  from  the  date  thereof :  that  all  the  said  articles 
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so  to  be  maiuifiictured  l>y  the  defendiint  as  aforesaid  should  be  marked  or  stamped 
with  a  suitable  mark  as  "Oxley's  Pateiit,"  the  said  niaik  or  stamp  to  be  first  approved 
of  by  the  plaiutitl':  that,  at  the  expiration  of  three  calendar  months  from  the  date  of 
the  said  agi'eemeut,  and  thenceforth  at  the  expiration  of  every  successive  period  of 
throe  calendar  months,  an  account  should  be  made  out  by  the  defendant,  and  settled 
between  the  said  parties,  of  all  business  done  during  the  said  three  calendar  months; 
and,  upon  the  settlement  of  every  such  account,  the  defendant  should  pay  to  the 
plaintiff  whatever  should  be  due  to  him  on  such  accounts, —it  being  the  true  intent 
and  meaning  of  the  said  agreement  and  of  the  said  parties  thereto  that  the  accounts 
should  be  settled  at  the  expiration  of  the  period  of  three  months,  and  whether  the 
defendant  should  or  should  not  then  have  received  the  amount  appearing  to  ije  due 
upon  su(;h  account  from  the  purchaser  or  purchasers  of  the  articles  therein  stated  to 
have  been  supplied  by  the  defendant :  that  the  plaintiff  should  either  by  himself  or 
agents  be  at  liberty  at  all  times  thereafter  during  the  continuance  of  that  agreement 
to  inspect  the  books  and  accounts  of  the  defendant  for  the  purposes  of  that  arrange- 
ment, and  to  make  copies  or  extracts  therefrom  :  and  that,  in  the  event  of  the  defen- 
dant not  paying  the  amount  ilue  to  the  plaintiff,  in  accordance  with  the  terms  of  the 
said  agreement,  he  [669]  should  be  at  liberty  by  a  notice  in  writing,  to  be  given  or 
sent  to  the  defendant  at  the  place  of  business  in  the  said  agreement  mentioned,  to 
declare  the  said  agreement  void  and  at  an  end,  without  prejudice,  however,  to  any 
rights  he  might  have  thereunder :  that  the  defendant  should,  at  the  request  of  the 
plaintiir,  at  his  expense,  execute  any  further  instrument  he  might  tie  advised  would 
be  necessary  oi'  proper  for  the  purpose  of  carrying  out  the  objects  intended  by  the 
said  agreement :  that,  in  case  of  death  of  either  of  the  said  parties  thereto,  the  said 
agreement  should  continue  in  force  as  between  the  executors  or  administrators  of  the 
party  so  dying  and  the  survivor  of  them,  or  as  between  the  executors  or  adminis- 
trators of  such  parties,  as  the  case  might  be :  That  the  plaintiff  and  defendant  then 
promised  each  other  to  do  and  perform  all  things  in  the  said  agreement  on  their 
respective  parts  to  be  done  and  performed  :  Averment,  that,  after  the  making  of  the 
said  agreement,  and  during  the  continuance  of  the  same,  two  such  quarterly  pay- 
ments for  and  in  respect  of  the  said  royalty  became  due  and  payable  according  to  the 
terms  of  the  said  agreement;  and,  although  the  plaintiff  had  done  all  things  necessary, 
and  all  things  had  occurred  and  happened  necessary,  and  all  conditions  had  happened 
and  been  [x'rformed  necessaiy,  and  all  times  had  elapsed  and  passed  necessary  to 
entitle  the  plaiutitl'  to  have  the  defendant  pay  unto  him  the  plaintiff'  the  said  two 
quarterly  ])ayments  for  royalty  which  so  became  due  and  payable  according  to  the 
terms  of  the  said  agreement  as  aforesaid,  yet  the  defendant  had  not  paid  the  same  or 
any  part  thereof  when  the  same  became  due  and  payable,  or  at  any  other  time,  but 
had  wholly  neglected  and  omitted  so  to  do,  and  the  same  and  every  part  thereof  at 
the  coinnicncement  of  this  suit  remained  wholly  unpaid  and  unsatisfied. 

[670]  There  was  a  second  count,  for  money  payable  by  the  defendant  to  the 
plainti II' for  money  agreed  to  be  paid  by  the  defendant  to  the  plaintiff  for  and  in 
respect  of  the  jjlaintiii',  at  the  defendant's  request,  then  giving  to  the  defendant,  at 
his  request,  licence  and  permission  to  make  aTid  manufacture  goods  in  a  certain  mode 
and  maiuKU-  in  which  the  phiintiff  then  hail  the  exclusive  right  to  make  and  manu- 
facture goods,  according  to  the  laws  then  in  force  conccM-ning  inventions  and  patents 
in  Kngland  ;  and  also  a  count  uj)on  an  acc'ount  stated. 

The  defendant  [)leaded,--  first,  to  the  first  coiuit,  that  he  did  not  make  or  entei- 
into  the  .said  agreement  as  in  that  behalf  alleged, — secondly,  to  the  residue  of  the 
<leclaration,  never  indebted. 

Thii'd  plea,  -to  the  whole  declaration,  except  so  far  as  the  same  lolated  to  the 
accounts  in  the  last  count  of  the  declaration  alleged  to  have  been  stateil  by  and 
between  the  plaintitf  and  the  defendant, — that,  at  the  time  of  the  making  of  the 
alleged  agrcenu'.nt  in  the  first  count,  and  the  alleged  agreement  in  the  second  count 
therein  first-mentioned,  and  of  the  alleged  giving  to  the  defcTidant  the  said  alleged 
licence  .and  peiiiiiKsion  in  the  second  count  niciilioned,  and  at  all  times  afterwards,  the 
said  alleged  lctteis-])atciit  and  exclusive  right  in  the  first  .and  secouil  counts  mentioned 
were  wholly  void  and  of  no  efi'ect,  and  the  plaintiff  had  no  sucli  ])atent  or  exclusive 
right  as  in  the  first  and  second  counts  .alleged  ;  and  the  defendiint  was  already  before 
■and  at  the  time  of  m.akiug  the  alleged  agreiunents,  and  of  thi;  alleged  giving  of  the 
said  alleged  licence  and   permission,  and  at  all  times  thereafter,  entitled  as  of  right 
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jiiid  without  any  agreement  hy  or  licence  or  permission  from  the  plaintiff',  to  do  every- 
thing to  which  the  alleged  agreement,  licence,  and  permission  in  any  way  related  : 
That  the  defendant  never  at  any  time  had  in  fact,  nor  could  have  had,  any  benefit  or 
advan-[671]-tage  whatsoever  from  the  said  alleged  agreements,  licence,  oi-  permission, 
nor  did  he  ever  do  or  obtain  anything  whatever  under  the  alleged  agreements,  or  in 
any  way  use  or  enjoy  the  licence  or  permission  in  the  second  count  mentioned,  nor 
was  there  ever  at  any  time  any  consideration  whatever  for  the  making  of  the  said 
agreement  in  the  first  count  mentioned,  or  of  the  agreement  in  the  second  count 
therein  first  mentioned  :  and  thereupon,  and  before  the  time  for  the  performing  of 
the  two  seveial  agreements  last  aforesaid  in  any  respect  had  arrived,  and  before  any 
breach  thereof,  and  before  the  defendant  had  ever  done  or  obt-ained  anything  what- 
ever under,  or  in  any  way  used  or  enjoyed  the  alleged  licence  or  permission,  and 
forthwith  upon  the  discovery  of  the  premises  by  the  defendant,  and  before  the 
commencement  of  this  suit,  the  defendant  wliollv  and  finally  abandoned  and  rescinded 
the  said  agreements  and  the  said  licence  and  permission,  and  then  gave  notice  to  the 
plaintiff,  and  the  said  agreements,  licence,  and  permission  then  were  by  means  of  the 
premises  wholly  and  finally  determined  and  put  an  end  to. 

Fourth  plea,  to  the  whole  declaration,  that  the  defendant  was  induced  to  enter 
into  and  make,  and  did  enter  into  and  make,  all  the  sexeral  contracts  and  agreements 
in  the  declaration  mentioned,  by  means  of  the  fraud  and  covin  of  the  plaintiff  and 
others  in  collusion  with  him.     Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after  last  Michaelmas 
Term.  It  appeared  that,  on  the  17th  of  March,  18.58,  the  plaintiff  petitioned  for 
lettei's-patent,  and  left  at  the  ofiice  of  the  commissioners  of  patents  a  provisional 
specification,  as  follows  : — 

"  I,  John  Oxley,  of  Beverley,  Yorkshire,  and  Moorgate  Street,  c;irriage-builder,  do 
hereliy  declare  the  nature  [672]  of  the  said  invention  for  "  An  elastic  cushion  or  fitting 
piece  for  windows,  blinds,  shutters,  and  doors,  which  is  also  applicable  for  other 
purposes,"  to  be  as  follows  : — 

"  I  form  a  coil,  roll,  or  pad  of  india-rubber  of  a  suitable  size  and  resisting  power, 
and  I  place  it  in  or  within  a  brass  or  other  metal  frame  or  a  box-like  receptacle  :  the 
elastic  material  is  large  enough  to  project  from  the  face  thereof ;  and  I  protect  it 
from  friction  by  means  of  a  semicircular  or  other  form  of  curved  clip  or  band,  which 
is  fi'ce  to  move  into  and  out  of  the  metal  fiame  or  box  as  the  elastic  material  is 
compressed  and  expands  upon  the  removal  of  the  pressure.  The  protective  metal 
band  may  be  a  semicircular  clip,  having  a  projecting  lip  or  flanch  at  each  end,  to 
prevent  its  being  thrust  out  by  the  pi'cssure  behind  it ;  or  it  may  form  the  curved 
termination  of  a  lever,  or  any  similar  contrivance  may  be  adopted  for  holding  the 
india-rubber  or  elastic  material  in  its  place,  and  at  the  same  time  permit  of  its 
elasticity. 

"  I  apply  such  metal  frame,  case,  or  box,  so  fitted,  to  the  face  of  the  rebate  or  stile 
of  a  door-frame  on  the  shutting  side,  at  the  front  side  or  top  part  thereof ;  and,  where 
applied  to  sliding  .sashes,  blinds,  or  shatters,  I  let  in  or  fit  the  apparatus  described  to 
the  face  of  the  rebate  or  groove,  or,  in  certain  cases,  I  apply  it  at  the  bottom  of  the 
rebate  frame  or  groo\'e. 

"Thus,  for  the  sashes  or  windows  of  railway  or  other  carriages,  the  noise  and 
damage  produced  by  the  rattle,  jar,  and  vibi'ation  which  occurs  will  be  entirely 
prevented,  as  the  sliding  and  other  sashes,  shutters,  or  blinds,  and  doors,  and  other 
similar  contrivances  for  closing  openings,  may  be  kept  or  retained  firmly  against  the 
rebate,  groove,  style,  or  frame  in  which  they  slide,  hang,  move,  or  work  ;  and  the 
same  apparatus  may  be  employed  for  other  similar  purposes." 

This  invention  received  provisional  protection,  but  [673]  notice  to  proceed  with 
the  application  for  letters-patent  was  not  given  within  the  time  prescribed  by  the 
statute. 

On  the  10th  of  April,  1858,  the  plaintiff  left  at  the  office  of  the  commissioner  of 
patents  another  provisional  specification,  as  follows  : — 

"  I,  John  Oxley,  of  Beverley,  Yorkshire,  and  Moorgate  Street,  carriage-builder,  do 
hereby  declare  the  nature  of  the  said  invention  for  "  Certain  improvements  in  the  doors 
and  sashes  of  carriages,"  to  be  as  follows  :  — 

"This  invention' relates, — first,  to  the  construction  of  elastic  or  compressible  pads 
or  cushions  mounted  in  metal  frames,  and  protected  by  a  metal  band,  case,  or  cover. 


8  C.  B.  (N.  S.)  674.  OXLKY    1'.   HOLDEN  1331 

The  pari  frames  so  coiistnictefl  may  be  mounterl  on  or  fixed  to  the  face  or  edge  of 
a  sliding  sash  or  glass  frame,  or  on  the  rebate  or  frame  on  which  the_v  slide,  or  npon 
the  face  of  a  hanging  door  or  casement,  or  to  the  face  of  the  rebate  or  pillar  f lame  of 
a  door,  upon  the  shutting  side  or  at  the  top  or  bottom  theieof.  When  applied  to 
sliding  sashes  or  glass  frames,  these  elastic  pads  or  cushions  will  keep  them  securely 
pressed  against  tlie  frames,  and  prevent  the  rattle,  jar.  and  other  inconveniences 
and  annoyances  so  much  complained  of,  more  particularly  in  public  vehicles  and 
railway  carriages.  ^\"hen  applied  to  hanging  doors,  the  shock  produced  by  slamming 
is  avoided  ;  and  they  also  keep  the  fastenings  of  railway  and  other  carriage  doors  more 
secure,  and  prevent  injury  thereto  by  preventing  the  wear  of  hinges  and  handles  which 
occurs  from  this  cause. 

"  The  sc'ond  part  of  my  invention  relates  to  a  novel  arrangement  and  mode  of 
fitting  and  working  sliding  sashes,  glass  frames,  blinds,  and  shutters  for  railway  and 
other  carriages,  and  wherever  else  sliding  .sashes,  glass  frames,  and  such  like  fittings 
or  furniture  may  be  [674]  applied.  It  consists  in  constructing  the  sashes  and  the 
doors  or  frames  in  which  they  slide  in  the  following  manner : — For  carriage  doors, 
sa.shes,  or  pillars  in  which  the  frames  .slide,  I  groove  out  a  rebate  in  the  pillars  as  usual 
for  the  sashes  or  frames  to  slide  in,  but  I  also  cut  or  work  another  small  groove  below 
this  for  the  purpose  of  receiving  a  stud  or  pin,  and  permitting  of  it's  sliding  freely 
up  and  down  therein.  I  also  let  in  or  fix  on  one  side  of  this  small  groove,  which  is 
worked  on  each  side  of  the  frame,  two  or  more  brass  plates,  each  having  a  kind  of  p 
slot  therein,  and  which  slot  will  receive  the  projecting  stud  piece  of  a  plate  which  is 
fitted  to  the  edge  of  the  .sliding  sash  or  frame,  so  that,  when  the  sash  or  frame  has  l^een 
raised  or  slid  up  sutiiciently  high  to  allow  of  its  passing  over  the  fence  piece  or  sill, 
the  horizontal  slot  of  the  p  slot  plate  will  allow  of  the  con'espondingpin  or  stud  sliding 
thereinto  out  of  the  small  vertical  groove  or  rebate  in  the  pillar  or  frame,  whereupon 
the  stud  or  pin  of  each  of  the  plates  fitted  to  the  sliding  sash  (and  there  may  be  two 
or  more  thereof)  will  be  free  to  slide  down  the  vertical  part  of  the  p  slot  plate,  which 
forms  an  angular  or  inclined  slot  or  groove  in  the  metal  plate,  which,  as  before 
described,  has  been  fitted  in  the  bottom  of  the  rebate  or  groove  of  the  pillar,  and  thus 
the  .sash,  glass  frame,  blind,  or  shutter,  will,  -is  it  is  pulled  or  pressed  down,  be  carried 
forward  or  against  the  face  of  the  lebate,  and  so  make  a  perfectly  close  fitting  joint 
all  round,  anfl  thereby  exclude  the  dust,  jirevent  noise  and  damage  by  \-ibration. 
Care  must  be  taken  that  sufficient  angle  and  depth  of  groove  be  given  to  the  slot  in 
the  brass  plates,  whereby  allowance  for  wear  and  adjustment  will  also  1)6  provided. 
The  elastic  pad  before  described  may  also  be  fitted  to  the  face  or  to  the  bottom,  or  to 
both  the  bottom  and  the  face,  of  the  sashes,  &c.,  fitted  as  last  described. 

[675]  "The  third  part  of  my  invention  relates  to  the  hinges  of  doors,  more 
particularly  the  doors  of  railway  and  other  carriages,  and  consists  in  forming  a  metal 
socket  or  cap  for  the  bottom  nuckle,  between  the  under  .side  of  which  socket  or  cap 
and  the  top  face  of  the  bottom  nuckle  I  insert  a  vulcanized  india-rubber  or  other 
elastic  washer,  or  flat  ring.  As  the  upper  end  of  the  metal  socket  or  cap  is  ncces.sarily 
of  larger  diameter  than  the  bottom  nuckle,  I  take  advantage  of  this  to  increase  the 
diameter  of  the  face  of  the  luickle  working  .above  and  upon  it  to  the  .same  size.  By 
thus  introducing  the  elastic  washer  or  ring,  I  prevent  or  take  off' the  iujui'ious  effects 
of  jar  or  vibration. 

"The  fourth  part  of  my  invention  relates  to  fastenings  for  doors  more  particularly 
for  the  doors  of  railway  carriages.  It  consists  in  substituting  for  the  ordinarv  turn- 
buckle,  lever,  or  tongue,  acted  npon  by  any  kind  of  handle,  a  spring  latch  with  a  bcvil 
bolt,  which  is  drawn  back  by  a  suitable  tumbler  piece,  cam,  or  eccentric,  fitted  upon 
the  spindle,  l)y  which  the  lock  or  the  door  is  opened  :  the  bolt  is  taper  in  section, 
and  has  the  greatest  width  at  the  back  or  bottom  :  the  bolt  is  kept  thrust  out 
by  :i  spring,  and  the  lock  may  be  let  in  or  fitted  into  the  door  or  into  the  pillar 
or  frame." 

The  complete  specification,  which  was  filed  (in  the  ilth  of  ()cto1)er,  If^'iS,  was  a.s 
follows  : — 

"  To  all  to  whom  these  ])resents  sh.dl  come,  I,  .(ohn  Oxley,  of  Beverley,  Yorkshire, 
.■uid  Moorgate  Street,  carriage-builder,  scmuI  greeting  ; 

"  Whereas  Her  most  excellent  Majesty  (i>ueen  Victoria,  by  l\cr  lott«rs-patont, 
bearing  date  the  10th  day  of  April,  18.58,  in  the  21st  year  of  Her  reign,  did  for  hoisclf, 
l>er  heirs  aufl  successors,  give  and  grant  unto  me,  the  said  John  Oxlcy,  her  special 
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licence  that  I,  the  said  John  Oxley,  my  executors,  administrators,  and  [676]  assigns, 
or  such  others  as  I  the  said  John  Oxley,  my  executors,  administrators,  and  assigns, 
should  at  any  time  agree  with,  and  no  others,  from  time  to  time  and  at  all  times 
thereafter  during  the  term  therein  expressed,  should  and  lawfully  might  make,  use, 
exercise,  and  vend  within  the  United  Kingdon  of  Great  Britain  and  Ireland,  the 
Channel  Islands,  and  the  Isle  of  Man,  an  invention  for  '  Certain  improvements  in  the 
doors  and  sashes  of  carriages,'  upon  the  condition  (amongst  others)  that  I  the  said 
John  Oxle}^,  by  an  instrument  in  writing  under  my  or  their  hand  and  seal,  should 
particularly  desciibe  and  ascertain  the  nature  of  the  said  invention,  and  in  what  manner 
the  same  was  to  be  performed,  and  cause  the  same  to  be  filed  in  the  great  seal  patent- 
office  within  six  calendar  months  next  and  immediately  after  the  date  of  the  said 
letters-patent : 

"Now,  know  ye,  that  I  the  said  John  Oxley  do  hereby  declare  the  nature  of  my 
said  invention,  and  in  what  maimer  the  same  is  to  be  performed,  to  be  particularly 
described  and  ascertained  in  and  by  the  following  statements  and  accompanying 
drawings : — 

"  This  invention  relates, — first,  to  the  construction  of  elastic  or  compressible  pads 
or  cushions  mounted  in  metal  frames,  and  protected  by  a  metal  band,  case,  or  cover. 
The  pad  frames  so  constructed  may  be  mounted  on  or  fixed  to  the  face  or  edge  of 
a  sliding  sash  or  glass  frame,  or  on  the  rebate  or  frame  in  which  they  slide,  or  upon 
the  face  of  a  hanging  door  or  casement,  or  to  the  face  of  the  rebate  or  pillar  frame 
of  a  door  upon  the  shutting  side,  or  at  the  top  or  bottom  thereof.  When  applied  to 
sliding  sashes  or  glass  frames,  these  elastic  pads  or  cushions  will  keep  them  securely 
pressed  against  the  frames,  and  prevent  the  rattle,  jar,  and  other  inconveniences  and 
annoyances  so  much  con  plained  of,  more  particularly  in  public  vehicles  [677]  and 
i-aihvay  carriages.  When  applied  to  hanging  doors,  the  shock  produced  by  slamming 
if  avoided  ;  and  they  also  keep  the  fastenings  of  railway  and  other  carriage  doors  more 
secui'e,  and  prevent  injury  thereto,  by  preventing  the  wear  of  hinges  and  handles 
which  occurs  from  this  cause. 

"  The  second  part  of  my  invention  relates  to  a  novel  arrangement  and  mode  of 
fitting  and  working  sliding  sashes,  glass  frames,  blinds,  and  shutters  for  railway  and 
other  carriages,  and  wherever  else  sliding  sashes,  glass  frames,  and  such  like  fittings 
or  furniture  may  be  applied.  It  consists  in  constructing  the  sashes  and  the  doors  or 
frames  in  which  they  slide  in  the  following  manner : — For  carriage-door  sashes  or 
pillars  in  which  the  frames  slide,  I  groove  out  a  rebate  in  the  pillar  as  usual  for  the 
sashes  or  frames  to  slide  in,  but  I  also  cut  oi-  work  another  sm.aller  groove  below  this, 
for  the  purpose  of  receiving  a  stud  or  pin  and  permitting  its  sliding  freely  up  and 
down  therein  :  I  also  let  in  or  fix  on  one  side  of  this  small  groove,  which  is  worked 
on  each  side  of  the  frame,  two  or  more  brass  plates,  each  having  a  kind  of  p  slot 
therein,  and  which  slot  will  receive  the  projecting  stud  piece  of  a  plate  which  is  fitted 
to  the  edge  of  the  sliding  .sash  or  frame,  so  that  when  the  sash  or  frame  has  been 
raised  or  slid  up  sufficiently  high  to  allow  of  its  passing  over  the  fence  piece  or  sill, 
the  horizontal  part  of  the  slot  in  each  of  the  p  slot  plates  will  allow  of  the  correspond- 
ing pin  or  stud  sliding  thereinto  out  of  the  small  vertical  groove  or  rebate  in  the 
pillar  or  frame,  whereupon  the  stud  or  pin  of  each  of  the  plates  fitted  to  the  sliding 
sash  (and  there  may  be  two  or  more  thereof)  will  be  free  to  slide  down  the  vertical 
nart  of  the  p  slot  plate,  which  forms  an  angular  or  inclined  slot  or  groove  in  the 
metal  plate  which,  as  before  described,  has  been  fitted  in  the  bottom  of  the  rebate  or 
groove  of  the  [678]  pillar,  and  thus  the  sash,  glass  frame,  blind,  or  shutter  will  as  it 
is  pulled  or  pressed  down  be  carried  forward  or  against  the  face  of  the  rebate,  and  so 
make  a  perfectly  close-fitting  joint  all  round,  and  thereby  exclude  the  dust,  prevent 
noise  and  damage  from  vibration.  Care  must  be  taken  that  sufficient  angle  and  depth 
of  groove  be  given  to  the  slot  in  the  Ijrass  plates,  whereby  allowance  for  wear  and 
adjUstment  will  also  be  pro\ided.  The  elastic  pad  before  descrilied  may  also  be  fitted 
to  the  face  or  to  the  bottom,  oi'  to  both  the  bottom  and  the  face  of  sashes,  &c.  fitted 
as  last  described. 

"  The  third  part  of  my  invention  relates  to  the  hinges  of  doors,  more  particularly 
the  doors  of  railway  and  other  carriages,  and  consists  in  forming  a  metal  socket  or 
cap  for  the  bottom  nuckle,  between  the  under  side  of  which  socket  or  cap  and  the  top 
face  of  the  bottom  nuckle  I  insert  a  vulcanized  india-rubber  or  other  elastic  washer, 
or  flat  ring.     As  the  upper  end  of  the  metal  socket  or  cap  is  necessarily  of  larger 


8  C.  B.  (N.  3.)  679.  OXLEY    f.  HOLDEX  1333 

diiinietei-  tluiii  the  bottom  iiiickle,  I  may  take  advantage  of  this  to  iiicre;ise  the  diameter 
of  the  face  of  the  iiiiukle  working  above  and  upon  it  to  the  same  size.  By  thus 
introducing  the  elastic  washer  or  ring,  I  prevent  or  take  off  the  injurious  effects  of 
jar  and  \ibi'ation.  Another  advantage  which  pertains  to  this  part  of  my  invention 
is,  that,  by  the  inti-oduction  of  the  elastic  washei-  and  cap  or  socket  just  described, 
the  wear  between  the  metal  faces  of  the  nuckle  is  compensated  for  and  a  good  tit 
maintained  :  thus  play  or  jar  is  prevented,  and  the  hinges  are  rendered  more  lasting. 

"In  the  accompanying  sheet  of  drawings  I  have  illustrated  my  said  improvements. 
Figures  1  to  7  relate  to  the  first  part  of  my  invention,  being  views  of  the  elastic  pad 
for  holding  and  preventing  the  rattle  and  jar  which  ordinarily  occurs  in  carriage  sashes, 
glass  frames,  shutters,  &c.  Figures  8  to  14  relate  [679]  to  the  second  part  of  my 
invention,  and  exhibit  views  of  a  railway  carriage  door  and  sliding  glass  frame.  Figures 
15  to  lf<  relate  to  the  third  part  of  my  invention,  and  exhibit  views  of  a  hinge  suitable 
for  hanging  a  railway  carriage  door. 

"  In  each  of  these  illustrations  I  have  shewn  my  invention  applied  to  railway 
carriage  door  and  window  fittings,  in  preference  to  shewing  it  applied  to  other 
descriptions  of  carriages,  although  the  said  several  fittings  are  equally  applicable  to 
and  may  be  applied  to  the  doors  and  windows  of  any  other  description  of  carriage,  or 
in  any  position  where  windows  and  doors  are  subject  to  jar  or  vibration. 

"  Figure  1  is  a  side  view  of  one  of  the  elastic  fitting  pieces,  a  being  a  vulcanized 
india-riibbei'  ring  or  pad  ;  h,  the  metal  shield,  which  receives  the  friction  and  works  in 
and  out  of  the  metal  frame  c  upon  the  pressure  being  applied  to  the  surface  of  the 
shield  ;  d,  the  plate  upon  which  is  screwed  the  metal  frame  c.  Figure  2  is  a  plan  in 
section  of  Kgiu-e  1  ;  and  Figure  .3  is  a  transverse  section  of  figure  1.  Figure  4  is  a 
modification  of  figure  1,  in  which,  instead  of  the  metal  shield  moving  in  and  out 
vertically,  a  metal  clip  or  band  b,  as  shewn  in  (Jetachcd  view.  Figure  5  is  mounted  on 
a  pin,  anil  works  radially  upon  the  pressure  being  applied.  Figure  5  is  the  curved 
metiil  band  or  shield  as  applied  in  tiguie  1 :  it  is  shewn  as  a  fiat  band  but  it  may  be 
box-like,  for  holding  the  india-rubber  pad,  as  in  figures  1,  2,  &c.  Figure  6  is  a 
detached  view  of  the  metal  shield  b,  as  shewn  in  figures  1,  2,  &c. ;  and  figure  7  is  an 
elastic  pad,  which  may  be  vulcanized  india-rubber  or  any  other  suitalile  material. 
Figure  8  is  a  vertical  sectional  elevation  of  part  of  the  door  pillar  or  stile  of  a  railway- 
carriage  door  :  it  exhibits  the  arrangement  of  grooves  or  rebates  hereinbefore  described 
and  as  worked  according  to  this  invention  ;  [680J  fig\ne  9  being  a  cross  section  of 
figure  8,  taken  on  the  line  A.  B.  :  and  figure  10  is  a  cross  section  of  figure  8  taken  on 
line  C.  I).  Figure  11  is  an  elevation,  partly  in  section,  of  figure  8,  the  section  l)oing 
taken  on  the  line  E.  F.  of  figure  8.  Figure  12  is  an  edge  view  of  the  sliding  sash  or 
ghuss  frame,  shewing  the  metal  jjlatc  with  stud  |)in  screw(;d  on  to  the  edge  of  the  glass 
frame  ;  figure  l.'i  being  a  front  elevati(jn  of  sash  or  glass  frame,  figure  12  :  and  figure 
14  is  a  section  of  one  side  of  such  a  glass  frame,  taken  on  the  line  (I.  H.  of  figure  13. 

"In  the  several  figures  8,  0,  10,  II,  12,  l;S,  and  14,  the  same  letters  refer  to 
similar  parts,  viz.  il  is  the  stile  or  pillar  of  door,  in  which  the  narrow  and  deejjcr 
groove  ('  is  worked  to  receive  the  stud  pin  or  pins  fitted  on  the  corresponding  edge  of 
the  .sliding  sash  or  glass  frame  :  /  is  a  rebate  worked  out  in  manner  shewn  for  the 
purpose  of  permitting  the  sash  or  gla.ss  frame  to  slide  up  and  down,  and  which,  from 
being  wide  at  the  bottom,  narrows  at  the  top  to  a  width  oidy  slightly  moie  than 
sufficient  to  arlniit  of  the  thickness  of  the  .sash  or  glass  frame  passing  up  it:  {/,  a  slot 
plate,  fitted  Mush  or  let  into  the  face  of  the  rebate/:  /t  is  the  metal  fence  piece  or 
plate  sciewed  to  the  sill  i :  k  is  the  sliding  .sash  or  glass  frame  :  /,  the  stud  plate 
screwed  to  the  edge  of  the  .sash. 

"In  figure  8  the  position  of  the  sliding  .sash  is  shewn  dotted  in,  also  the  angle 
given  to  the  vertical  slot,  which,  instead  of  being  perfectly  parallel  with  the  outer 
eilge  or  face  of  the  reb.ile  /,  forms  a  slightly  taper  space,  by  which  the  pin  or  stud  of 
the  stud  plate  is  cau.sed  to  approach  nearer  to  the  face  of  the  rebate./,  and  of  the  outer 
face  of  the  door  sill  or  pillar  <l,  thus  keeping  the  8a.sh  tightly  up  to  its  place,  and  also 
compeiLsates  for  wear  in  either  the  stud  or  the  groove. 

"  In  figures  15,  16,  1 7,  and  18,  n  is  the  single  nuckle  [681]  II  ip,  .ind  '<  the  doulili^ 
nucikle  llap  of  a  railway  carriage  door  hinge  constructed  aoconling  t^i  my  invention  ; 
p  being  tin;  pin,  </  a  metal  cap  or  socket  made  to  fit  ovoi'  the  lower  nu(-kle  of  the  llap 
(I,  and  /•  is  a  vulcanized  india-rul)l>er  or  other  elastic  wa'<licr  plaeeil  within  the  niotiil 
cap  or  socket  (/,  and  between  the  top  side  of  the  nuckle  and  the  under  side  of  the  cxip 
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or  socket.  For  the  hinges  of  private  carriage  doors,  and  for  other  doors,  the  form  of 
the  hinge  ma}'  be  suitably  varied,  according  to  the  purpose  for  vi'hich  it  is  intended  ; 
and,  instead  of  one  elastic  washer,  two  or  more  of  such  washers  may  be  employed. 
The  elastic  pads  or  cushions  i-eferred  to  in  the  first  part  of  my  invention  may  be  either 
used  singly,  fitted  one  on  each  side  of  a  sash,  or  one  on  each  pillar  or  stile,  or  more 
than  two  of  such  pads  or  washers  may  )je  used  together ;  and  the}'  may  be  used  alone 
or  in  comljination  with  the  second  part  of  my  invention. 

"Having  described  my  invention,  and  illustrated  the  same  by  the  se\'eral  figures 
in  the  accompanying  drawings,  exhiljiting  certain  applications  of  my  said  invention, 
which  by  preference  I  have  selected  for  the  purpose  of  illustration,  I  claim, — first,  the 
construction  of  elastic  pads  or  cushions  as  heiein  described, — second,  the  mode  of 
applying  vulcanized  india-rubber  or  other  elastic  material  to  sliding  sashes,  glass 
frames,  and  doors,  as  herein  described, — third,  the  metal  fittings  and  the  mode  of 
applying  the  same,  described  herein  as  the  second  part  of  my  invention, — fourth,  the 
construction  of  hinges  and  the  combination  therewith  of  india-rubber  or  other  elastic 
material,  as  herein  described.     In  witness,"  &c. 

The  particulars  of  objections  delivered  by  the  defendant  pursuant  to  a  judge's 
order  were  as  follows  : — 

"  1.  That  the  invention  was  not  new  at  the  time  of  taking  out  the  said  patent,  and 
particularly  that  the  [682]  parts  of  the  invention  i-elating  to  improvements  in  hinges 
suitable  for  railway  and  other  carriages  and  applicable  for  othei'  purposes,  and  to 
improvements  in  elastic  cushion  fittings  for  carriage  and  other  window-frames,  and  to 
improvements  in  the  arrangement  of  the  stud  and  plate  for  carriage  window-frames, 
were  not  new. 

"  2.  That  the  invention  was  not  the  invention  of  any  manufactuie  which  could  be 
the  subject  of  a  patent. 

"  3.  That  the  invention  was  and  is  of  no  puljlic  benefit  for  the  purpose  proposed, 
or  otherwise. 

"  4.  That  neither  the  provisional  nor  the  subsequent  specification  sufficiently 
describes  the  invention. 

"  5.  That,  before  and  at  the  time  of  taking  out  the  patent,  the  invention  and  each 
part  thereof  were  known  to  one  Mr.  Cabrey,  Messrs.  Brown,  Marshall,  &  Co.,  and 
others,  and  that  from  them  or  some  or  one  of  them  the  plaintiff  obtained  or  derived 
his  knowledge  of  the  said  invention. 

"  6.  That  the  part  of  the  invention  relating  to  improvements  in  elastic  cushions  foi- 
carriage  and  other  window-frames  was  before  the  taking  out  of  the  patent  known  to 
the  said  Mr.  Cabray  and  the  said  Messrs.  Brown,  Marshall,  &  Co.,  and  others,  and 
from  them  or  some  or  one  of  them  the  plaintiff  obtained  or  derived  his  knowledge  of 
that  part  of  the  invention. 

"  7.  That  the  invention  as  described  in  the  pro\  isional  specification  varies  materi- 
ally from  the  invention  for  which  the  letters-patent  were  obtained. 

"  y.  That  the  letters-patent  were  granted  for  an  invention  to  which  the  provisional 
specification  did  not  relate. 

"  9.  That  the  provisional  specification  related  to  an  invention  to  which  letters- 
patent  did  not  extend. 

"  10.  That  the  plaintiff'  was  not  the  first  and  true  inventor  of  the  said  invention. 

[683]  "11.  That  the  plaintifi'  was  not  the  first  and  true  inventor  of  that  part  of 
the  invention  relating  to  improvements  in  hinges  suitable  for  railway  and  other 
carriages,  and  applicable  for  other  purposes,  or  to  improvements  in  elastic  cushion 
fittings  for  carriage  and  other  window-frames,  or  to  that  part  which  relates  to 
improvements  in  the  arrangement  of  the  stud  and  plate  for  carriage  window-frames. 

"  12.  That  the  said  invention,  before  the  taking  out  of  the  patent,  had  been  used 
in  Dublin,  London,  Birmingham,  and  Nottingham,  and  generally  throughout  England, 
Ireland,  and  Scotland,  in  the  construction  of  railway  and  other  carriages. 

"  1.3.  That  those  parts  of  the  invention  relating  to  the  improvements  in  hinges 
suitable  for  railway  and  other  carriages,  and  applicible  to  other  purposes,  and  to 
improvements  in  elastic  cushion  fittings  fur  cariiage  and  other  window-frames,  and 
also  for  improvements  in  the  arrangement  of  the  stud  and  plate  for  carriage  window- 
frames,  had  before  the  taking  out  the  said  patent  been  used  in  Dublin,  Loudon, 
Biimingham,  and  Nottingham,  and  generally  throughout  England,  Ireland,  and  Scot- 
lanil,  in  the  eoustruction  of  railway  and  other  carriages. 
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"  14.  Thiit  the  foiiit'i  part  of  the  provisional  speciticatioii  described  and  claimed  an 
invention  relating  to  fastenings  for  doors,  nioie  particularly'  for  the  doors  of  railway 
carriages,  which  was  not  new,  but  which  had  been  used  in  Dublin,  London,  Birming- 
ham, and  Nottingham,  and  generally  throughout  England,  Ireland,  and  Scotland. 

"  15.  That  the  provisional  specification  and  the  subseipient  specification  vary 
materially. 

"  IG.  That  the  provisional  specification  describes  and  claims  in  respect  of  inventions 
or  of  an  invention  to  which  the  subsequent  specification  did  not  relate. 

[684]  "17.  That  the  subsequent  specification  describes  and  claims  in  respect  of 
in\entioi)s  or  of  an  invention  to  which  the  provisional  specification  did  not  relate. 

"  18.  That  the  invention  for  which  the  letters-patent  were  granted  varied  materially 
from  that  described  in  the  subsequent  specification. 

"19.  That  the  patent  to  which  the  agreement  related  was  abandoned  by  the 
plaintirt',  and  another  and  diMerent  patent,  to  which  the  agreement  did  not  lelate,  was 
taken  out  by  him. 

"  liO.  That,  before  the  patent  I'eferred  to  in  the  agreement  had  been  taken  out,  the 
plaintiff  had  petitioned  for  another  patent  for  the  same  oi-  part  of  the  same  invention, 
and  had  accompanied  the  petition  with  a  provisional  specification  of  the  same." 

The  hinges  described  in  the  complete  specification  as  the  third  part  of  the  plaintifi's 
invention  were  admitted  to  be  both  new  and  useful. 

As  to  the  elastic  pads  or  cushions  described  as  the  first  part  of  the  specification, 
the  plaintifi's  witnesses  swore  also  that  they  were  new  and  useful.  On  the  other 
hand,  several  witnesses  called  for  the  defendant  stated  that  they  were  identical  in 
principle  and  in  their  operation  and  efi'ect  with  an  article  of  a  similar  description  made 
by  Messrs.  Brown  &  Mai'shall,  railway  carriage  builders. 

As  to  the  metal  stud  and  plate  which  foimed  the  third  part  of  the  invention 
described  in  the  specification,  it  was  admitted  by  the  plaintiffs  witnesses  that  these 
were  things  well  known,  but  they  stated  that  the  application  of  them  to  the  doors  and 
windows  of  railway  and  other  carriages,  as  described  in  the  specification,  was  a  novelty 
and  a  great  improvement.  The  defendant's  witnesses  also  admitted  that  they  had 
never  known  a  stud  and  plate  with  a  groove  like  the  plaintifl"'s  applied  to  railway  or 
other  carriages. 

[685]  There  was  an  attempt  on  the  part  of  the  defendant,  to  prove  the  plea  of 
fraud  :  Vtut  that  failed. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  a  material  variance 
between  the  invention  described  in  the  agreement  declared  on  and  that  described  in 
the  provisional  and  complete  speciticatioii  ;  for  that  the  agreement  described  it  as  an 
invention  of  "improvements  in  elastic  cushion  fittings  for  carriage  and  othei'  window- 
frames,"  whereas  tiie  specification  was  for  "  impi-ovements  in  the  doors  and  sashes  of 
carriages,"  and  the  claim  was,  first,  for  "  the  construction  of  elastic  pads  or  cushions 
as  herein  described,"  secondly,  "  the  mode  of  applying  vulcanized  indiarubber  or  other 
elastic  material  to  sliding  .sashes,  glass  frames,  and  doors,  as  herein  described  :"  and, 
further,  that  the  agreement  was  for  the  exclusive  use  of  a  patent  for  "improvements 
in  the  arrangement  of  the  stud  and  plate  for  cariiage  window-frames  and  for  other 
purposes  ;  "  whereas  the  specification  w;is  for  "a  novel  arrangement  and  mode  of  fitting 
and  making  sliding  sashes,  ifec.  for  railway  and  other  carriages,''  &c. 

It  was  further  ol>jected,  that,  by  his  specification,  the  plaintirt'  claimed  the  plate 
and  stud  itself,  which  was  confessedly  old,  and  not  merely  the  arrangement  anil 
application  of  it;  and  that,  conse(pieiitly,  upon  the  authoi'it\'  of  the  case  of  Ttlliy  v. 
Euxtiii),  i  KIlis  it  B.  !).";(),  the  patent  was  void. 

It  was  fuither  urged  that  the  specification  was  laiger  than  tiie  title  of  the  patent, 
— the  title  of  the  patent  stating  it  to  be  for  "certain  improvements  in  the  doors  ai'd 
sashes  of  carriages  ;  "  whereas,  in  the  prinisiorial  .s])ocification,  the  patentee  Siiys  :  "I 
have  shewn  my  in\entioM  applied  to  railway  carriage  door  and  window  fitting.s,  in 
preference  to  shewing  it  a|)plied  to  other  desci'iptions  of  cariiages,  although  the  said 
several  fittings  are  e(|ually  applicable  to  and  may  be  applied  [686]  to  the  doors  and 
windows  of  any  other  description  of  carriage,  or  in  any  position  where  windows  and 
doors  are  subject  to  jar  or  vibration  ; "  and  in  the  com|)lete  specilication  it  is  thus 
described, — "This  invention  relates,  first,  In  llic  ronstruction  of  elastic  or  compressiljle 
pads  or  cushions  mounted  in  metal  frames,  and  prcjtccted  by  a  metal  band,  case,  or 
cover.     The  pad  frames  so  constructed  may  be  mounted  on  or  fixed  to  the  face  or 
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edge  of  a  sliding  sash  or  glass  frame,  or  ou  the  rebate  or  frame  in  which  they  slide,  or 
upon  the  face  of  a  hanging  door  or  casement,  or  to  the  rebate  or  pillar  frame  of  a  door, 
upon  the  shutting  side,  or  at  the  top  or  bottom  thereof."  Thus,  it  is  a  claim  for  the 
application  of  the  elastic  pads  or  cushions  to  every  description  of  door  or  casement, 
and  is  not  confined  to  carriage  doors  or  windows.  In  support  of  this  objection  Cwll 
V.  Edge,  9  C.  B.  479,  was  referred  to. 

The  learned  judge  reserved  all  these  points  for  the  court. 

On  the  part  of  the  plaintitl'  it  was  further  submitted, — on  the  authority  of  Lawes  v. 
Purser,  6  Ellis  &  \i.  930,  and  Smith  v.  Neale,  ante,  vol.  ii.,  p.  67, — that  it  was  not 
competent  to  the  defendant  to  oliject  to  the  \alidity  of  the  patent  after  having  acted 
upon  the  agreement,  by  manufacturing  the  patent  articles  under  it.  As  to  this,  the 
evidence  was  that  the  defendant  had  made  about  half  a  dozen  of  the  studs  and  plates, 
and  by  his  tra^•eller  had  offered  them  for  sale  to  about  sixty  different  persons,  but  had 
not  succeeded  in  selling  any. 

In  his  summing-up  the  learned  judge  told  the  jury  that  this  was  in  point  of  law 
as  much  a  user  of  the  patent  as  if  there  had  been  an  actual  sale  of  the  articles  :  and 
the  questions  left  to  them  were, — first,  was  the  whole  or  any  part  of  the  invention 
old, — secondly,  did  the  defendant  manufacture  and  endeavour  at  [687]  various  times 
and  at  different  places  to  sell  the  patent  articles. 

The  jury  found  that  the  elastic  pads  were  new  ;  that  the  stud  and  plate  was  old, 
but  that  its  application  to  railway  and  other  carriages  in  the  way  described  in  the 
specification  was  new  ;  and  that  the  defendant  did  manufacture  the  patent  articles  for 
sale,  and  ottered  to  sell  them. 

The  verdict  was  thereupon  directed  to  be  entered  for  the  plaintiff',  damages  501. 

Shee,  Serjt.,  in  Hilary  Term  last,  pursuant  to  the  leave  reserved,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant,  on  the  grounds, — first,  that  the  specification 
and  claim  extended  as  lespects  the  second  invention  to  the  metal  fittings  as  well  as  to 
the  mode  of  applying  them,  and  that  the  metal  fittings  thus  specitied  and  claimed 
were  not  new, — secondly,  that  the  specitication  of  the  first  invention  was  beyond  and 
larger  than  the  title, — thirdly,  that  the  tiling  by  the  plaintitt"  of  the  previous  pro- 
visional specification  of  the  17th  of  March,  1858,  and  his  allowing  it  to  expire, 
amounted  to  a  dedication  of  the  invention  to  the  public,  and  prevented  his  obtaining 
a  valid  patent  on  any  subsequent  application  :  and  also  for  a  now  trial,  on  the  grouucl 
that  the  learned  judge  mi.sdirected  the  jury  in  telling  them  that  the  manufacturing  of 
some  of  the  patented  articles  as  patterns,  and  the  exhibition  of  them  for  the  purpose 
of  ob;aining  orders,  though  no  orders  were  obtained,  and  none  of  the  patented  articles 
were  sold,  was  a  user  between  which  and  the  manufacture  and  actual  sale  of  the 
patented  articles  there  was  in  point  of  law,  as  respected  the  question  between  these 
parties,  no  difference.  Upon  the  first,  Tetley  v.  Easlan,  2  Ellis  &  B.  956,  was  cited ; 
upon  the  second,  Croll  v.  Edge,  9  C.  B.  479,  was  relied  on  as  in  [688]  point;  and 
upon  the  third.  Chanter  v.  Lecne,  4  M.  &  W.  295,  5  M.  &  W.  698,  was  referred  to, 
and  Smith  v.  Neale,  ante,  vol.  ii.,  p.  67,  and  Lawes  v.  Purser,  6  Ellis  &  B.  930, 
distinguished. 

He  also  moved  upon  the  ground  of  the  alleged  variance  between  the  specitication 
and  the  agreement,  as  urged  at  the  trial.     But  upon  this  point  the  rule  was  refused. 

Grove,  Q.  C,  Wordsworth,  Q.  C,  and  H.  James,  in  Easter  Term  last,  shewed 
cause.  Assuming  the  patent  to  be  void,  for  want  of  novelty,  it  is  not  competent  to 
the  defendant,  after  having  to  a  certain  extent  at  least  enjoyed  the  benefit  of  that  for 
which  he  stipulated,  to  repudiate  the  agreement:  Cluinter  \.  Dewliurst,  12  M.  &  W. 
823  ;  per  Lord  Abinger,  Chanter  v.  Leese,  4  M.  &  W.  295,  311;  Hall  v.  Conder,  ante, 
vol.  ii.,  p.  22  ;  Smith  v.  Neale,  ante,  vol.  ii.,  p.  67.  In  the  last>-mentioned  case, 
Willes,  J.,  in  delivering  the  judgment  of  the  court,  says  :  "  The  defendant  in  this  case, 
as  in  Llall  v.  Conder,  contracted  for  the  use  of  the  plaintitt's  right,  such  as  it  was, 
without  legard  to  whether  it  could  be  sustained  by  litigation  or  not :  and  there  is 
nothing  unreasonable  or  uncommon  in  such  a  bargain."  In  Lawes  v.  Piirser,  6  Ellis  & 
B.  930,  the  plaintifl'  declared  for  a  sum  agreed  to  be  paid  to  him  by  the  defendants 
for  each  ton  of  an  article  manufactured  and  sold  by  them  by  the  permission  of  the 
plaintitt'  to  them  given  at  their  request,  the  plaintitt'  having  letters-patent  for  the  sole 
manufacture  and  sale  of  that  article.  The  defendants  pleaded  that  the  letters-patent 
were  void,  and  that  they  had  a  right  to  make  and  sell  the  article  without  the  plaintift"s 
permission.     The  plea  was  held  bad  on  demurrer;  for,  the  invention  having  actually 
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been  used  liy  the  permission  of  the  plaintilV,  and  theve  being  no  allegation  of  fraud,  or 
of  an3'thing  ciiuivalent  [689]  to  eviction,  the  defe.ndants  were  not  at  liberty  to  set  up 
as  a  defence  that  the  patent  was  void.  Lord  Ganipl)ell  there  said  :  "This  plea  would 
be  proved,  though  the  plaintiff  had  really  made  a  useful  invention,  and  had  taken  out 
a  patent  for  it,  treated  by  every  one  as  valid,  and  supposed  by  all  pai-ties,  to  bo  so,  if 
at  the  time  of  the  trial  it  were  discovered  for  the  tirst  time  that  there  had  been  some 
previous  user  of  the  invention  or  some  part  of  it,  though  utterly  unknown  both  to  the 
plaintirt'  and  defendants.  It  would  be  monstrous  if  the  defendants,  after  such  an 
agreement  acted  upon,  could  on  this  ground  refuse  payment."  And  Wightman,  .(., 
said  :  "  It  may  very  well  be  that  the  discovery  that  the  patent  was  invalid  was  only 
made  at  the  time  of  the  plea  pleaded  ;  and  it  is  clear  to  me  that  enjoyment  by  per- 
mission of  the  patentee  whilst  the  patent  was  supposed  to  be  valid,  is  consideration." 

'1  he  tirst  objection  rai.sed  by  the  rule  is,  that  the  specification  and  claim  extend, 
as  respects  the  second  invention,  to  the  metal  fittings  as  well  as  to  the  mode  of  apply- 
ing them.  Now,  it  is  to  bo  observed  that  neither  this  nor  the  second  and  third  points 
is  within  the  notice  of  objections  delivered  pursuant  to  the  statute  15  &  16  V'ict.  c. 
1S3,  s  41,  the  words  of  which  are  very  stringent  (").  This  is  not  the  case  of  an 
objection  im-[690]-perfectly  expressed  ;  but  of  a  total  omission  to  give  the  plaintift' 
the  notice  which  the  statute  requires.  [Shee,  Serjt.  This  point  was  not  made  at  the 
trial :  the  notice  of  objections  was  not  put  in.  Byles,  J.  The  notice  is  annexed  to 
the  record.  The  plaintitl"  has  got  the  verdict.  Upon  this  rule,  all  answers  are  open 
to  him  which  will  enable  him  to  retain  it.)  The  claim  is  not  for  the  stud  and  plate, — 
which  arc  admitted  to  be  old  :  but  it  is  for  the  metal  fittings  and  the  arrangement 
and  application  of  them  as  described  in  the  specification  ;  which  all  the  witnesses 
agreed  was  new  and  useful. 

The  second  ol)jection  is,  that  the  specification  of  the  first  invention  is  beyond  and 
larger  than  the  title.  Tluue  is  nothing,  however,  in  the  specification  to  indicate  that 
the  patentee  claims  anything  as  his  invention  which  the  title  does  not  cover.  After 
describing  the  drawings,  he  .says,  "In  each  of  these  illustrations  [691]  I  have  selected 
and  shewn  my  invention  applied  to  i-ailway  carriage  door  and  window  fittings,  in 
preference  to  shewing  it  applied  to  other  descriptions  of  carriages,  although  the  said 
several  fittings  are  equally  applicable  to  and  may  be  applied  to  the  doors  and  windows 
of  any  other  description  of  carriage,  or  in  any  position  where  windows  and  doors  are 
subject  to  jar  or  vibration."  There  is  nothing  here  to  point  to  anything  but  doors 
and  windows  of  carriages.  The  invention,  says  the  patentee,  is  sul)stantially  for 
carriages  ;  but  it  may  possibly  be  applied  also  to  other  doors  and  windows.  The  case 
mainly  relied  on  by  the  other  side, — Croll  v.  EiJije,  1)  C.   B    479, — differs  materially 

(rt)  Which  enacts,  that,  "  in  any  action  in  any  of  Her  Majesty's  superior  courts  of 
record  at  Westminster  or  in  Dublin  for  the  infringement  of  letters-patent,  the  plaintiff 
shall  deliver  with  his  declaration  particidais  of  the  bi'caches  (complained  of  in  the  said 
action,  and  the  defendant,  on  pleading  thei'eto,  shall  deliver  with  his  pleas,  .-uid  the 
prosecutor  in  any  proceedings  by  scire  facias  to  repeal  letteis-patent  shall  delivei'  with 
his  declaration,  particulars  of  any  objections  on  which  he  moans  to  rely  at  the  trial  in 
support  of  the  pleas  in  the  said  action  or  of  the  suggestions  of  the  said  declar-ation  in 
the  pi'oceedings  by  scire  facias,  respectively  ;  and  at  the  ti-ial  of  such  action  or-  pro- 
ceeding by  scire  facias  no  evidence  shall  be  allowed  to  be  given  iir  snppoi-t  of 
any  allicgcil  infringement,  or  of  any  objection  impeachiirg  the  validity  of  such  letters- 
patent,  which  shall  not  bo  contained  in  the  parlicirlai's  dcliver'od  as  afor-e.said  :  I'r-ovided 
alwa^'s,  that  the  place  oi-  j)laces  at  or  irr  which  and  in  wli.it  manner  the  invention  is 
alleged  to  have  been  used  or  ])nblishcd  prior  to  the  date  of  the  lettcrspatcirt,  shall  l)e 
stilted  in  such  particulars:  l'r-(jvid<'d  also,  that  it  shall  and  may  be  lawful  for  any 
judge  at  ch;inil)cis  tii  allow  such  jrlaintilf  or-  defendant  or  pr-osocutor-  r-espoctively  to 
amend  the  [laiticirlais  dclivcir-ed  as  aforesaid,  M|)on  such  tei-ms  as  to  such  judge  shall 
seem  fit:  Pr-o\'ided  also,  that,  at  the  tr-ial  of  any  pr-oceeding  by  scir-e  facias  to  r-epoal 
lettei's-patent,  the  defendant  shall  be  entitled  to  begin  arrd  give  oviderrce  in  siipi)ort  of 
such  letters  patent,  and  irr  case  evideirco  shall  be  adduced  on  the  part  of  the  prosecutor 
impeaching  the  validity  of  such  letters-pateirt,  the  defcndarrt  shall  be  entitled  to 
the  i-eply." 

At  a  subseiinent  stage  of  the  argument,  Krio,  U.  J.,  .said,  that,  if  amcridaiih',  the 
cour-t  would,  if  nece.ssai-y,  consider-  the  particular's  as  amended. 
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from  the  present.  There,  the  specification  described  an  invention  and  a  claim  as  to 
which  the  title  was  altogether  silent.  [Erie,  C.  J.  Suppose  the  doubtful  passage  in 
this  specification  had  been  omitted,  and  the  stud  and  plate  were  applied  to  the  window 
of  a  house,  would  an  action  lie  for  the  infringement  ?]  Clearly  not.  It  constantly 
happens  that  the  specification  goes  beyond  the  title  of  the  patent:  but,  unless  there 
be  anything  to  mislead  the  public,  the  patent  is  not  thereby  rendeied  void.  The 
patentee  is  bound  in  his  specification  to  give  the  public  all  the  benefit  of  his  experience, 
all  the  knowledge  that  he  has  acquired  during  the  six  months  which  the  law  gives 
him  for  the  purpose  of  maturing  his  invention. 

The  third  objection  is,  that  the  filing  by  the  plaintift'  of  the  previous  provisional 
specification  of  the  I7th  of  March,  lb.o8,  and  his  allowing  it  to  expire,  amounted  to  a 
dedication  of  the  invention  to  the  public,  and  prevented  his  obtaining  a  valid  patent  on 
any  subsequent  application.  It  appears,  that,  on  the  17th  of  March,  1858,  the  plaintiff' 
delivered  at  the  patent-office  a  provisional  specification  for  "  An  elastic  cushion  or  fitting 
piece  for  windows,  blinds,  shutters,  and  [692]  doors,  which  is  also  applicable  for  other 
purposes."  On  the  10th  of  April,  he  Hied  another  provisional  specification  for  "  Certain 
improvements  in  the  doors  and  sashes  of  carriages,"  which  contained  three  other 
important  inventions,  and  also  included  the  former,  which  is  varied,  but  not  sub- 
sfamtially.  The  patent  taken  out  on  this  latter  provisional  specification,  which  was 
afterwards  pei'fected  by  the  filling  of  a  complete  specification,  must  be  taken  as  if 
sealed  on  the  10th  of  April,  18.58,  up  to  which  time  there  clearly  had  been  no  publica- 
tion, no  dedication  to  the  public,  of  the  invention  mentioned  in  the  provisional  specifica- 
tion of  the  17th  of  March.  A  provisional  specification  gives  no  monopoly.  It  does 
not  import  publication  ;  still  less  a  dedication  to  the  public.  The  material  provisions 
of  the  Patent  Law  Amendment  Act,  1-5  &  16  Vict.  c.  83,  which  are  applicable  to  this 
matter,  are  the  6th,  7th,  8th,  9th,  10th,  11th,  lith,  23rd,  24th,  29th,  and  30th 
sections.  The  6th  section  enacts  that  "  every  petition  for  the  grant  of  letters-patent 
for  an  invention,  and  the  declaration  required  to  accompany  such  petition,  shall  be  left 
at  the  office  of  the  commissioners,  and  there  shall  be  left  therewith  a  st-;iteraent  in 
writing,  thereinafter  called  the  provisional  specification,  signed  by  or  on  behalf  of  the 
applicant  for  letters-patent,  de.sciibing  the  nature  of  the  said  invention  ;  and  the  day 
of  the  delivery  of  every  such  petition,  declaration,  and  provisional  specification  shall 
be  recorded  at  the  said  office,  and  indorsed  on  such  petition,  declaration,  and  pro- 
visional specification,  and  a  certificate  thereof  given  to  such  applicant  or  his  agent ; 
and  all  such  petitions,  declarations,  and  provisional  specifications  shall  be  preserved  in 
such  manner  as  the  commissioners  may  direct,  and  a  registry  thereof  and  of  all  pro- 
ceedings thereon  kept  at  the  office  of  the  commissioners."  The  7t'i  section  enacts  that 
"  every  [693]  application  for  letters-patent  made  under  this  act  shall  be  referred  by 
the  commissioners,  according  to  such  regulations  as  they  may  think  fit  to  make,  to 
one  of  the  law  officers."  The  8th  section  enacts  that  "  the  provisional  specification  shall 
be  referred  to  the  law  officer,  who  shall  be  at  liberty  to  call  to  his  aid  such  scientific 
or  other  person  as  he  may  think  fit,  and  to  cause  to  be  paid  to  such  person  by  the 
applicant  such  remuneration  as  the  law  officer  shall  appoint :  and,  if  such  law  officer 
be  satisfied  that  the  provisional  .specification  describes  the  nature  of  the  invention,  he 
shall  allow  the  same,  and  give  a  certificate  of  his  allowance,  and  such  certificate  shall 
be  filed  in  the  office  of  the  commissioners,  and  thereupon  the  invention  therein  referred 
to  may,  during  the  term  of  .six  months  from  the  date  of  the  application  for  letters- 
patent  for  the  said  invention,  be  used  and  published  without  prejudice  to  any  letters- 
patent  to  be  granted  for  the  same,  and  such  piotection  from  the  consequences  of  use 
and  publication  is  hereinafter  referred  to  as  provisional  protection  :  Provided  always, 
that,  in  case  the  title  of  the  invention  or  the  provisional  specification  be  too  large  or 
insuflScient,  it  s!'all  be  lawful  for  the  law  officer  to  whom  the  same  is  referred  to  allow 
or  require  the  same  to  be  amended."  Thus,  the  provisional  specification  is  never 
published.  The  9th  section  enables  the  inventor,  in  lieu  of  a  provisional  specification, 
to  file  a  complete  specification  ;  and  this  complete  specification  is  open  to  the  public. 
"The  applicant  for  letters-patent  for  an  invention,  instead  of  leaving  with  the  petition 
and  declaration  a  provisional  specification  as  aforesaid,  may,  if  he  think  fit,  file  with 
the  said  petition  and  declaration  an  instrument  in  writing  under  his  hand  and  seal 
(hereinaftei'  called  a  complete  specification),  particularly  describing  and  ascertaining 
the  nature  of  his  said  invention,  and  in  what  manner  [694]  the  same  is  to  be  performed, 
which  complete  specification  shall  be  mentioned  in  such  declaration,  and  the  day  of  the 
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delivery  of  every  such  petition,  rleelaration,  and  complete  specification  shall  be  recorded 
at  the  office  of  the  commissioners,  and  indorsed  on  such  petition,  declaration,  and 
specification,  and  a  certificate  thereof  given  to  such  applicant  or  his  agent,  and  there- 
upon, subject  and  without  prejudice  to  the  provisions  hereinafter  contained,  the  inven- 
tion shall  be  protected  under  this  act  for  the  term  of  six  months  from  the  date  of  the 
application,  and  the  applicant  shall  have  during  such  term  of  six  months  the  like 
powers,  rights,  and  privileges  as  might  have  been  conferred  upon  him  by  letters-patent 
for  such  invention  issued  under  this  act  and  dul}'  sealed  as  of  the  day  of  the  date  of 
such  application  ;  and,  during  the  continuance  of  such  powers,  rights,  and  privileges 
under  this  provision,  such  invention  may  be  used  and  pulilishcd  without  prejudice  to 
any  letters-patent  to  be  granttjd  for  t^-e  same;  and,  where  letters-patent  are  granted 
in  respect  of  such  invention,  then,  in  lieu  of  a  condition  for  making  void  such  letters- 
patent  in  case  sue'',  invention  be  not  described  and  ascertained  by  a  subsequent  specifica- 
tion, such  letters-patent  shall  be  conditioned  to  become  void  if  such  specification  filed 
as  aforesaid  does  not  particulai'ly  describe  and  ascertain  the  nature  of  the  said  inven- 
tion, and  in  what  manner  the  same  is  to  be  performed  :  and  a  copy  of  every  such 
complete  specificiitioii  shall  b ;  open  to  the  inspection  of  the  public,  as  hereinafter  pro- 
vided [s.  29],  from  the  time  of  depositing  the  same,  subject  to  such  regulations  as  the 
commissioners  may  make."  The  10th  section  enacts  that,  "in  case  of  any  applica- 
tion for  letters-patent  for  any  invention,  and  the  obtaining  upon  such  application  of 
provisional  protection  for  such  invention,  or  of  protection  for  the  same  by  reason  of 
the  deposit  of  a  [695]  complete  specification  as  aforesaid,  in  fraud  of  the  true  and  first 
inventor,  any  letters-patent  granted  to  the  true  and  first  inventor  of  such  invention 
shall  not  be  in\'alidated  by  rea.son  of  such  application,  or  of  such  provisional  or  other 
protection  as  aforesaid,  or  of  any  use  or  publication  of  the  invention  subsequent  to 
such  application  and  before  the  expiration  of  the  term  of  such  provisional  or  other 
protection."  The  11th  section  enacts,  that,  "where  any  invention  is  provisionally 
protected  under  this  act,  or  protected  ))y  reason  of  the  deposit  of  such  complete 
specification  as  aforesaid,  the  commissioners  shall  cause  such  provisional  protection  or, 
such  other  protection  as  aforesaid  to  be  advertized  in  such  manner  as  they  may  see 
tit."  The  12th  section  enacts  that  "the  applicant  for  letters-patent,  so  soon  as  he  may 
think  fit  after  the  invention  shall  have  been  provisionally  protected  under  this  act,  or 
where  a  complete  specification  has  been  deposited  with  his  petition  and  declaration, 
then  so  soon  as  he  may  think  fit  after  such  deposit,  may  give  notice  at  the  office  of  the 
commissioners  of  his  intention  of  proceeding  with  lii.s  application  for  letters-patent  for 
the  said  inxention,  and  thereupon  the  said  commissioners  shall  cau.se  his  said  applica- 
tion to  be  advertized  in  such  manner  as  they  may  see  fit ;  and  any  person  having  an 
interest  in  opposing  the  gi'ant  of  letters-patent  for  the  said  invention  shall  be  at  liberty 
to  leave  particulars  in  writing  nf  their  objections  to  the  said  application  at  such  place 
and  within  such  time  and  subject  to  such  regulations  as  the  eoramissioner.s  may 
diiect."  By  s.  23  it  i,s  pro\  i<lcd  that  letters  patent  may  be  dated  ;is  of  the  day  of  the 
application;  and  by  s.  2-t,  that  "any  Ictters-ijalent  issued  under  this  act  scaled  and 
bearing  date  as  of  any  day  prior  to  the  day  of  the  actual  sealing  thereof,  shall  be  of 
the  .same  force  and  validity  as  if  the}'  had  l)ecn  sealed  on  the  day  as  of  which  the  same 
[696]  are  expressed  to  be  scaled  and  bear  date :  Provided  always,  that,  sa\c  where 
such  letters-patent  arc  granted  for  any  invention  in  lespect  whereof  a  complete  specifica- 
tion has  been  deposited  upon  the  application  for  the  same  under  tliis  act,  no  pro- 
ceeding at  law  or  in  equity  shall  ]>c  had  upon  such  letters-patent  in  respect  of  any 
infringement  committed  before  tiie  same  were  actually  granted."  The  2!)th  .section 
enacts  that  "  the  commissioners  shall  cau.sc  true  eo[)ies  of  all  specifications  (other  than 
provi.sional  specifications),  disciaimcr.s,  and  nu'inoranda  of  alterations  filed  under  or  in 
pur.suancc  of  this  act,  and  of  all  piovi.sional  .specifications  after  the  term  of  the  |)ro- 
vi.sional  piotection  of  the  invention  has  cxi)ircd,  to  be  open  to  the  inspection  of  the 
public  at  the  ofiice  of  the  eonimi.s.sioncrs,"  iV:c.  And  the  .'5()th  .section  enacts  that  "  the 
commissioners  shall  cause  to  be  printed,  pul>lisinsl,  and  sold,  .it  .such  ])riccs  and  in  sucii 
maimer  as  they  may  think  fit,  all  specifications,  disclaimers,  all  memoranda  of  altera- 
tions deposited  or  filetl  under  tiiis  act ;  and  such  spccificjitions  (not  being  provi.sional 
specifications),  disclaimers,  and  memoranda  respectively  .siiall  bo  so  printed  and 
published  as  soon  as  conveniently  may  be  after  the  filing  thereof  respectively,  and  all 
such  provisional  specifications  shall  be  so  printed  atid  publislicd  as  soon  as  convenient!}' 
may  be  after  the  expiiation  of  the  provisional  [irotection  obtained   in   respect  thereof," 
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&c.  These  provisions  clearly  shew  that  during  the  six  months  in  which  the  invention 
is  provisionally  protected,  there  is  no  publication  or  dedication  thereof  to  the  public. 
Here,  the  patentee  has  his  monopoly  only  from  the  10th  of  April,  1858.  There  was 
no  period  before  that  day  at  which  the  invention  could  be  said  to  have  been  made 
public. 

Then,  it  is  contended  on  the  part  of  the  defendant  that  the  learned  judge  mis- 
directed the  jury,  in  telling  [697]  them  that  the  manufacturing  of  some  of  the 
patented  articles  as  patterns,  and  the  exhibition  of  them  for  the  purpose  of  obtaining 
orders,  though  no  orders  were  obtained,  and  none  of  the  patented  articles  were  sold, 
was  a  user  and  a  violation  of  the  patent.  The  jury  here  found  that  the  articles  in 
question  were  manufactured  by  the  defendant  for  sale.  That  clearly  was  an  infiiuge- 
ment.  In  Jone»  v.  Fvarce,  1  Webster's  P.  C.  121,  the  defendant  had  made  a  pair  of 
wheels  upon  the  principle  of  the  plaintiffs  patent :  and  in  answer  to  a  question  from 
the  jury,  Patteson,  J.,  said  :  "  If  he  did  actually  make  these  wheels,  his  making  them 
would  be  a  sufficient  infringement  of  the  patent,  unless  he  merelj'  made  them  for  his 
own  amusement,  or  as  a  model  "  (a).  There  was,  therefore,  clearly  no  wrong  ruling  in 
point  of  law.  Any  manufacture  which,  if  it  took  place  before  the  grant,  would 
invalidate  the  patent,  will  constitute  an  infringement,  if  it  take  place  after  the  date  of 
the  grant. 

Shee,  Serjt.,  Hindmarch,  David  Keane,  and  Griffits,  in  support  of  che  rule. 
Assuming  the  patent  to  be  void,  is  the  licensee  liable  upon  the  facts  found  by  the 
jury?  The  contract  declared  upon  is  a  contract  entered  into  by  a  man  who  has  filed 
a  provisional  specification,  and  who  is,  in  consideration  of  his  giving  to  the  defendant 
an  exclusive  right  to  manufacture  a  completely  patented  article,  to  receive  a  minimum 
royalty  of  1001.  per  ainium  for  three  years.  The  patentee  is  not  to  be  entitled  to  this 
royalty  unless  he  does  that  which  he  on  his  part  undertakes  to  do,  viz.  to  give  the 
defendant,  as  the  consideration  for  his  contract,  an  exclusive  right  to  the  use  of  the 
invention  which  he  has  provi-[698]-sionaIly  specified,  and  which  he  is  about  to  perfect 
by  filing  a  complete  specification.  If  the  thing  which  he  professes  to  grant  has  no 
valid  existence,  the  whole  consideration  for  the  defendant's  promise  fails.  The  cases 
relied  on  by  the  plaintifi'  are  altogether  distinguishable.  In  Hall  v.  Cornier,  ante, 
vol.  ii.,  p.  22,  and  Smith  v.  Xeale,  ante,  vol.  ii.,  p.  67,  the  subject-matter  of  the  bargain 
was  an  invention  the  patent  for  which  liad  gone  through  the  second  stage.  In  each 
of  them,  the  defendant  knew  what  he  bargained  for :  he  deliberately  contracted  for 
the  thing  which  he  had.  Here,  however,  the  defendant  contracts  to  pay  the  stipu- 
lated royalty  only  in  the  event  of  the  plaintifl"s  giving  him  the  exclusive  right  he 
engaged  to  give  him.  Without  this  there  is  no  consideration.  [Byles,  J.  At  least  the 
defendant  gets  the  exclusive  use  of  the  invention  as  against  the  inventor.]  The  same 
argument  might  have  been  urged  in  Chanter  v.  iee.se,  4  M.  &  W.  311,  5  M.  &  W.  698. 
Lord  Abinger  there  says  :  "  The  party  contracting  to  pay  his  money  is  under  no  obliga- 
tion to  pay  for  a  less  consideration  than  that  for  which  he  has  stipulated."  The  con- 
sideration for  the  defendant's  promise  is  whole  and  entire.  [Erie,  C.  J.  Suppose  the 
licensee  has  had  the  benefit  of  the  patent  for  the  whole  term, — could  he  then  turn 
round  and  say  that  he  is  not  liable  for  the  stipulated  royalty  because  the  patent  was 
void  I]  Lwwca  V.  Purser,  6  Ellis  &  B.  dSO,  shews  that  he  could  not.  But  there  the 
declaration  was  founded  upon  an  executed  consideration  :  here,  all  is  executory.  In 
Haijne  v.  Malthy,  3  T.  K.  433,  A.  asserting  that  he  had  a  right  to  a  patent  machine 
covenanted  with  B.  that  he  should  use  it  in  a  particular  manner,  in  consideration  of 
which  B.  covenanted  that  he  would  not  use  any  other ;  in  an  action  by  A.  on  the 
covenant,  it  was  held  that  B.  was  not  estopped  hy  his  covenant  from  pleading  in  bar 
to  the  action  that  the  invention  [699]  was  not  new,  or  that  the  patentee  was  not  the 
inventor ;  but  that  he  might  thus  shew  the  patent  to  be  void.  [Byles,  J.  It  is  difficult 
to  reconcile  that  with  Lawes  v.  I'urscr,  6  Ellis  &  B.  930.  Gro^-e.  Bowman  v.  Taylor, 
2  Ad.  &  E.  279,  4  N.  &  M.  264,  and  numerous  other  cases,  lay  down  a  ditlerent 
doctrine.] 

The  patent  was  substantially  void.  The  specification  claims  the  metal  fittings 
themselves  as  well  as  the  mode  of  applying  them :  and  the  stud  and  plate  were  con- 
fessedly old.     The  stud  and  plate  are  minutely  described  •  and  the  inventor  concludes 

(«)  Speaking  of  this  case,  the  same  learned  judge  says,  in  Minter  v.  fVilUams, 
4  Ad.  &  E.  254,  "No  contest  arose  on  that  point." 
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1)V  specifically  claiming  as  his  invention  "the  metal  (ittings  and  the  mode  of  applying 
the  same."  If  any  pait  of  the  thing  claimed  is  old,  oi-  if  the  specification  so  mi.xes  up 
what  is  new  with  what  is  old  that  it  is  left  in  doubt  what  the  thing  claimed  is,  the 
patent  is  void  altogether.  In  Holmes  v.  The  London  ami  Xorth  ll'esfern  Jiailwai/ 
('ompunij,  12  C.  B.  831,  1  Macrory's  P.  C.  4,  a  specification  of  an  invention  of  "an 
improved  turning-table  for  railway  purposes "  described  the  alleged  invention  "  to 
cotisist  in  supporting  the  revolving  plate  or  uppei'  platform  of  the  turning-table,  as 
also  its  stays,  braces,  arms,  and  suppoits,  on  the  top  of  a  fixed  post,  well  braced,  and 
resting  on  oi'  planted  in  the  ground,  the  top  of  which  post  foi-ms  a  pivot  for  the  table 
to  tui-n  on,  while  support-arms  radiating  from  a  fi'amc-work  (the  weight  of  which  is 
also  sustained  on  the  post)  moving  round  the  bottom  part  of  the  post  with  friction 
rollers,  and  fastened  to  the  outer  edges  of  the  plate,  stay  the  plate  at  all  sides,  and 
keep  it  steady,  to  receive  the  superincumbent  weight  of  cariiages  or  whatsoever  is  to 
be  turned  upon  it;"  and,  after  descrii)ing  the  drawings,  the  specification  concluded 
thus, — "Now,  whereas  I  claim  as  my  invention  the  improved  turning-table  herein- 
before described,  and  such  my  invention  being  to  the  best  of  my  knowledge  and 
belief  entirely  new,  and  [700]  never  before  used  in  England,  &c.,  I  do  declare  this 
to  be  my  specification  of  the  same,  and  that  I  do  verily  believe  this  my  specification 
doth  comply  in  all  respects,  fully  and  without  reserve  or  disguise,  with  the  proviso 
in  the  hereinbefore  in  part  recited  letters-patent  contained  :  wherefore,  I  hereby  claim 
to  maintain  exclusive  right  and  privilege  to  my  said  invention  : "  and  it  was  held  that 
the  specification  claimed  the  whole  comtiination  as  new  ;  and, — a  jury  having  found 
that  the  only  novelty  consisted  of  the  suspending-rods  (all  the  rest  having  been  sub- 
stantially described  in  the  specification  of  a  patent  previously  granted  to  another 
pei'son), — that  the  defendant,  in  an  action  for  an  alleged  infringement,  was  entitled 
to  a  verdict  on  a  pica  taking  issue  on  the  sufficiency  of  the  specification.  So,  in  TdJcy 
V.  Easton,  2  Ellis  it  B.  956,  it  was  held  that  a  patentee  descril>ing  his  invention  in  the 
specification  is  to  be  taken  to  claim  as  part  of  his  invention  all  which  he  descrii)es  as 
the  means  bj'  which  it  is  to  be  carried  into  efl'ect,  unless  he  clearly  expresses  a  con- 
trary intention.  That  was  an  action  for  an  alleged  infringement  of  a  patent  for 
certain  improvements  in  machinery  for  raising  and  impelling  water,  in  which  issues 
were  taken  on  the  p'aintitl'lieing  the  first  inventoi-,  and  on  the  novelty'  of  the  inven- 
tion. The  specification  described  a  machine  in  which  water  was  raised  and  impelled 
by  the  action  of  centrifugal  foi'ce,  thi'ongh  the  revolution  of  a  hollow  wheel  re\olving 
in  a  manner  therein  described.  The  specification  did  not  shew  clearly  that  the  wheel 
was  itself  not  claimed  as  pai't  of  the  invention.  On  the  trial,  it  appeared  that  the 
raising  of  water  by  centrifugal  force  acting  through  the  revolution  of  a  hollow  wluud 
was  previously  knowTi  ;  but  there  was  evidence  that  the  manner  in  which  it  revolved 
in  the  plaintifi's  machine  was  new.  The  judge  directetl  a  verdict  for  [701]  the  defen- 
dant on  the  two  issues  on  the  novelty  :  and  it  was  held  that,  for  the  reason  above 
stated,  the  direction  was  right,  as  the  claim  must  be  taken  to  include  the  wheel. 
[Erie,  C.  J.  There  is  no  dispute  about  the  law ;  the  only  difficulty  is  as  to  the 
application  of  it.] 

Then,  as  to  the  second  point  in  the  rule,  viz.  that  the  specification  is  larger  than 
the  title  of  the  patent.  The  title  is,  for  an  invention  of  "certain  improvements  in 
the  doors  and  sashes  of  carriages,"  and  the  s])ecification  extends  to  all  hanging  doors 
or  casements,  as  well  as  to  carriage  doors.  It  says,  "The  pad  or  frame  so  constructed 
may  be  mounted  on  or  fixed  to  the  face  or  edge  of  a  sliding  sash  or  glass  frame,  or  on 
the  rebate  or  fianie  in  wliic'h  they  slide,  or  upon  the  face  of  a  hanging  door  or  case- 
ment, or  to  the  face  of  the  rebate  or  pillar  frame  of  a  door  upon  the  shutting  side,  or 
at  the  top  or  bottom  thereof.  When  applied  to  sliding  saslies  oi-  glass  frames,  these 
clastic  pads  or  cushions  will  keep  them  securely  pressed  against  the  frames,  and  pro- 
vent  the  rattle,  jar,  and  other  inconveniences  and  annoyances  so  much  com[)lained  of, 
more  particularly  in  public  vehicles  and  railway  carriages.  AVhcn  applied  Ui  hanging 
doors,  the  shock  produced  by  slamming  is  avoided,  and  tliey  also  keej)  the  fastenings 
of  railway  and  other  cariiag(!  doors  moie  secure,  and  prevent  injury  thereto,  by  pre- 
venting the  wear  of  hinges  and  handles  which  occuis  from  this  cause."  [Byles,  .(.  It 
is  not  enough  to  shew  that  the  specification  will  incln<le  something  which  is  not 
covered  by  the  title  :  to  sustain  this  objection,  you  nuist  shew  that  the  claim  extends 
to  every  sort  of  hanging  door.]  ('roll  \.  /vV/'/c,  !)  C.  B.  47!),  is  ])recisely  in  jxiint. 
There,  the  plaintifi'  declared  against   the  defendant  for  an  alleged  infringement   of  a 
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patent  for  " im|Jiovemeiits  in  the  manufacture  of  gas  foi-  the  purpose  of  illumination, 
and  in  the  apparatus  used  when  transmitting  and  measuring  gas."  The  defendant 
[702]  pleaded, — fourthly,  that  the  plaiiitifl'  did  not  particularly  describe  his  invention, 
and  in  what  manner  the  same  was  to  be  performed,  &e. — sixthly,  that  the  in\ention 
described  in  the  specification  was  a  different  in\ention  from  that  for  which  the  letters- 
patent  was  granted,  by  reason  whereof  the  letters-patent  were  void.  At  the  trial,  the 
plaintiff  put  in  a  specification,  the  title  of  which  described  the  invention  to  be  of 
"improvements  in  the  manufacture  of  gas  for  illumination,  and  in  the  apparatus  used 
therein  and  when  transmitting  and  measuring  gas  ; "  and  which  stated  it  to  relate, — 
"first,  to  a  mode  of  manufacturing  gas  for  the  purpose  of  illumination, — secondly',  to 
improvements  in  setting  and  heating  clay  retorts  for  making  coal-gas, — thirdly,  to  a 
mode  of  manufacturing  clay  retoi'ts, — fourthly,  to  improvements  in  apparatus  for 
measuring  gas  when  it  is  being  transmitted  to  the  consumer : "  and  it  was  held  that 
there  was  a  material  variance  between  the  invention  specified  and  that  described  in 
title  of  the  letters-patent ;  and,  consequently,  that  the  letters-patent  were  void  ;  and 
that  the  objection  was  available  under  either  the  fourth  or  the  sixth  plea.  Maule,  J., 
in  delivering  the  judgment  of  the  court,  there  said  :  "  Any  person  reading  the  specifica- 
tion for  the  purpose  of  ascertaining  what  the  patentees  claimed  as  their  exclusive 
right,  would  see  without  doubt  that  a  material  branch  of  their  claim,  and  of  the  patent 
the  specification  of  which  they  were  professing  to  iniol,  was,  an  improvement  in 
apparatus  used  in  the  manufacture  of  gas.  Now,  no  patent  at  all  had  been  granted 
to  them  for  that ;  and  it  appears  to  us  to  be  diflficult  to  suppose  that  the  inrolling  a 
specification  in  the  terms  here  used  can  have  been  intended  as  otherwise  than  an 
attempt  on  the  part  of  the  grantees  to  remedy  an  oversight,  and  so  to  alter  and 
enlarge  the  patent.  It  seems  to  us  that  they  have  [703]  specified  for  a  more  exten- 
sive and  a  different  patent  from  that  which  was  granted  to  them."  [Keating,  J.  The 
specification  there  described  something  altogether  foreign  from  that  which  the  title  of 
the  patent  indicated.  Is  this  anything  more  than  a  suggestion  of  a  possibly  more 
extensive  applicability  of  the  patent  than  the  patentee  intends  to  claim  !]  It  is  sub- 
mitted that  it  is  not  such  a  specification  as  to  be  a  due  compliance  with  the  condition 
upon  which  the  patent  is  granted.  The  tiue  principle  is  that  laid  down  b}^  Lord 
Eldon  in  Hill  v.  Tlwwpyon  (3  Meriv.  626),  1  Webster's  P.  C.  23.5,  237,— "If  a  patentee 
seeks  by  his  specification  any  more  than  he  is  strictly  entitled  to,  his  patent  is 
thereby  rendered  ineffectual,  even  to  the  extent  to  which  he  would  be  otherwise  fairly 
entitled.  On  the  other  hand,  there  may  be  a  void  patent  for  a  new  combination  of 
materials  previously  in  use  for  the  same  purpose,  or  for  a  new  method  of  applying 
such  materials.  But,  in  order  to  its  being  efiectual,  the  specification  must  clearly 
express  that  it  is  in  respect  of  such  new  combination  or  application,  and  of  that  only, 
and  not  lay  claim  to  the  merit  of  original  invention  in  the  use  of  the  materials.  If 
there  be  a  patent  both  for  a  machine  and  for  an  improvement  in  the  use  of  it,  and  it 
cannot  be  supported  for  the  machine,  although  it  might  for  the  improvement  merely, 
it  is  good  for  nothing  altogether,  on  account  of  its  attempting  to  cover  too  much. 

4.  On  the  17th  of  September,  18.i;8,  when  the  provisional  protection  acquired  by 
the  filing  of  the  provisional  specification  of  the  17th  of  March  expired,  the  invention 
became  the  property  of  the  public,  the  inventor  having  failed  to  proceed  within  the 
period  prescribed  by  the  statute  :  15  &  16  Vict.  c.  S3,  ss.  6,  30.  If  it  were  competent 
to  the  patentee  thus  to  delay  his  proceedings,  he  might  by  postponing  the  filing  of  the 
[704]  second  provisional  specification  until  the  16th  of  October,  have  secured  a  pro- 
longation of  his  patent  for  an  extra  period  of  six  months.  By  such  a  course,  too,  the 
patentee  protracts  the  period  for  payment  of  stamp-duties.  [Keating,  J.  These  con- 
siderations might  possii)ly  justify  the  Lord  Chancellor  in  declining  to  seal  the  patent : 
but  can  they  affect  the  validity  of  the  patent  when  sealed  ?]  The  second  application 
varies  the  title  of  the  invention. 

Then,  as  to  the  direction  of  the  learned  judge  as  to  the  alleged  user.  In  no  case 
has  the  mere  making  of  patterns,  or  the  exposing  or  offering  for  sale  of  the  patent 
article  been  held  an  infringement  of  the  patentee's  right :  Minter  v.  ll'ilUum.%  4  Ad.  & 
E.  251,  5  N.  &  M.  647.  [Erie,  C.  J.  An  innocent  importer  has  been  held  not  liable.] 
The  things  which  were  made  were  merely  manufactured  for  the  purpose  of  being 
exhibited  as  samples.  [Byles,  J.  The  jury  found  that  they  were  manufactured  for 
sale,  and  that  the  defendant  endeavoured  to  sell  them  :  and  I  told  them  that,  that 
being  so,  there  had  been  a  user  of  the  patent.] 
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All  the  objections  are  substantially  pointed  at  in  the  iiotiee  of  objections,  which  it 
has  repeatedly  been  held,  is  not  to  be  construed  with  all  the  strictness  of  a  special 
demurrei-.  It  is  enough  if  it  gives  substantial  information  to  the  patentee  as  to  what 
it  is  he  is  called  upon  to  defend.  And  here  it  is  quite  clear  that  the  plaintift'  came 
prepared  to  meet  all  the  objections  which  were  urged  against  him.  There  wa.s  no 
suggestion  at  the  trial  that  he  was  taken  by  surprise. 

Cur.  <idv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court:  — 

Upon  this  rule  for  entering  the  verdict  for  the  [705]  defendant  on  the  third  plea, 
he  has  contended  that  the  patent  there  mentioned  was  void. 

The  patent  was  for  "  Improvements  in  the  doors  and  sashes  of  carriages ; "  and  it 
comprised  three  distinct  inventions.  The  tiist  related  to  a  mode  of  applying  elastic 
pads,  the  second  to  a  mode  of  applying  certain  metal  fittings  to  sashes,  and  the  third 
to  a  construction  of  hinges. 

The  principal  objection  related  to  the  second  of  these  inventions,  and  depends  upon 
the  construction  to  l)e  put  upon  these  words, — "  I  claim  the  metal  fittings  and  the 
mode  of  applying  the  same  described  herein  as  the  second  part  of  my  invention."  If 
the  true  construction  is,  that  the  metal  fittings  are  claimed  separately  from  the  mode 
of  applying  the  same,  the  patent  is  void  for  want  of  novelty  ;  the  jury  having  found 
that  the  metal  fittings  by  themselves  are  old  but  that  the  mode  of  apphnng  them  is 
new.  Then,  are  the  metal  fittings  claimed  separately  ?  Wc  think  not.  The  context 
expresses  that  one  part  of  the  invention  consists  of  the  metal  fittings  and  the  mode  of 
applying  them  descrilied  herein.  If  the  patentee  meant  to  claim  the  metal  fittings  as 
one  separate  part,  and  the  mode  of  applying  them  as  another  part,  his  words  do  not 
express  that  meaning. 

In  respect  of  the  first  part  of  his  invention,  consisting  of  elastic  pads  and  the  mode 
of  applying  them,  he  has  sultdivided  his  invention  into  a  sepai-ate  claim  for  the  pads, 
and  a  .separate  claim  for  the  mode  of  applying  them.  If  he  had  meant  the  same  with 
respect  to  his  second  invention,  he  would  naturally  have  used  the  same  form.  The 
grammatical  construction  makes  the  metal  fittings  and  the  mode  of  applying  them  one 
subject,  of  which  the  words  'herein  described"  is  one  predicate. 

If  the  construction  be  adopted  that  they  are  separate  [706]  claims,  it  is  neccs.sai'y 
to  read  the  claim  thus, —  '  The  metal  fittings  herein  described,  and  the  mode  of  appl  vin"- 
them  herein  described,"  that  is,  to  add  words,  in  order  to  support  the  construction. 

The  plainliir's  construction  gives  cil'ect  to  every  woi'd  in  its  ordinary  meaning. 
The  defendant's  construction  seems  to  us  scarcely  consistent  with  the  words  as  they 
stand. 

If  the  effect  of  each  construction  is  considered,  according  to  the  plaintiff's,  the 
patent  is  valid  ;  according  to  the  defendant's,  it  is  obviously  ^■oid  :  for,  if  "the  metal 
fittings  "  are  taken  to  mean  all  met.al  fittings  consisting  of  two  plates  adjusted  with 
stud  and  slot,  such  a  claim  would  be  futile,  as  plates  so  adjusted  are  notoiiously  old. 
If  the  claim  is  for  "the  metal  of  fittings  iierein  described,"  it  is  equally  futile;  no 
metal  fittings  taken  by  themselves  are  specified  so  that  an  infringement  could  bo 
proved.  There  is  no  description  of  size,  or  weight,  or  form,  or  material,  separately  ; 
but  the  plates  are  described  in  their  application  so  as  to  produce  the  desired  i-esult : 
the  stud-plate  is  to  be  fitted  on  the  sash,  the  slot  ])late  on  the  sash  groove;  and  they 
are  to  be  so  mutually  adjusted  as  to  confine  the  sash  to  the  side  of  its  groove.  The 
description  of  the  metal  fittings  is  inseparably  interwoven  with  the  mode  of  a[)plyin"- 
them. 

In  the  claim  they  may  be  taken  to  lie  combincil.  The  palcntce  must  have  intended 
that  the  jiatcMt  should  1)C  valid.  The  construction  which  has  that  result  is  more 
pidbaiilc  than  that  which  assumes  extreme  ignorance  in  respect  of  metal  fitting.s,  or 
extiemc  confusion  in  describing  particular  metal  fittings. 

We  were  pressed  with  the  .argument  that,  in  the  agreement  made  by  the  plaint  ill' 
before  the  complete  specification  was  filed,  the  niet;il  plates  are  made  a  separate  subject 
of  royalty, — 4d.  for  each  pair:  but  we  [707]  consider  that,  in  this  stiimlation,  the 
payment  for  each  pair  of  plates  inclufled  the  licence  for  apjilying  them  to  the  sashes  of 
carriages  in  the  maimer  described  in  the  jiatcnt :  and,  as  we  think  this  is  the  true 
construction,  it  is  not  necessary  to  go  into  the  question  whether  the  list  of  objections 
gave  notice  of  this  objection,  nor  into  the  ipKistioii  whether  eitlu'rlhe  first  count  of 
the  declaration  or  the  second  count  in  indebitatus  assumpsit  for  the  use  of  the  patent, 
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might  not  be  sustained,  if  the  defendant  had  any  benefit,  or  the  plaiiitiH' any  detriment 
amounting  to  a  consideration. 

The  second  ground  of  objection  was,  that  the  specification  claimed  more  than  the 
patent.  The  title  was  "  for  certain  improvements  in  the  doors  and  .sashes  of  carriages." 
In  the  specification,  it  is  stated  that  "  I  have  shewn  my  invention  as  applied  to 
railway-carriage  doors  and  window-fittings,  although  they  are  equally  applicable  to 
the  doors  and  windows  of  any  other  desciiprion  of  carriage,  or  in  any  position  where 
windows  and  doors  are  subject  to  jar  and  vibration."  We  consider  that  these  words 
indicating  that  the  invention  may  be  applied  to  other  doors  and  windows  than  those 
belonging  to  carriages,  do  not  indicate  that  the  patentee  intended  to  claim  by  his 
specification  such  possible  application  to  be  comprised  in  his  patent. 

The  invention  specified  and  claimed  is  truly  an  improvement  in  the  doors  and 
windows  of  carriages,  not  the  less  because  it  is  also  applicalile  to  other  doors  and 
windows.  It  seems  to  us  reasonable  that  the  claim  should  be  construed  with  refer- 
ence to  the  title,  and  confined  accordingly  to  the  doors  and  windows  of  carriages. 
The  pi'esent  case  has  no  analogy  to  the  decision  in  this  court  in  Croll  v.  Eili/e.  9  C.  B. 
479,  where  the  patent  was  in  effect  for  improvements  in  the  appai'atus  for  the  [708] 
transmission  of  gas,  and  the  specification  was  for  improvements  in  the  apparatus  for 
the  manufactiu'c  and  also  in  that  for  the  transmission  of  gas.  The  specification, 
therefore,  related  to  an  appai'atus  additional  to  and  beyond  that  referred  to  in  the 
title.     Here,  the  title  and  the  specification  relate  to  one  and  the  same  apparatus. 

The  third  objection  was,  that  the  provisional  specification  relating  to  the  elastic 
pads,  delivered  in  on  the  17th  of  Maicb,  rendered  inoperative  the  provisional  specifica- 
tion delivered  in  on  the  10th  of  April,  and  therefore  rendered  void  the  patent  granted 
on  the  1 0th  of  Octolier  founded  on  the  specification  of  the  10th  of  April,  which  was 
either  void  ab  initio  or  became  void  on  the  17th  of  September,  when,  it  is  contended, 
the  invention  specified  on  the  17th  of  March,  and  afterwards  abandoned,  became 
dedicated  to  the  public. 

But  we  are  of  opinion  that  a  provisional  specification  abandoned  does  not  become 
public  by  abandonment.  The  statute  1.5  &  16  Vict.  c.  8.S,  s.  29,  authorises  the 
pulilication  ;  but,  until  that  event,  it  is  not  public. 

Fuitheimore,  although  the  first  provisional  specification  may  afford  an  objection 
either  to  receiving  a  second  for  the  same  invention,  or  to  granting  a  patent  for  the 
invention  after  the  first  specification  has  expired,  there  is  no  principle  of  law,  and  no 
enactment,  making  the  patent  void  if  it  is  so  granted  ;  and,  on  the  contrary,  s.  2-1: 
enacts  that  the  patent  dated  as  of  the  day  the  provisional  specification  was  delivered 
in  shall  be  of  the  same  force  and  validity'  as  if  it  had  been  sealed  on  that  day. 

This  patent  is  dated  as  of  the  10th  of  April.  On  that  day  the  protection  given 
under  the  specification  of  the  I7th  of  Marcli  existed  :  and  the  patent  is  valid  by  the 
operation  of  this  section. 

All  the  objections  to  the  validity  of  the  patent  in  our  [709]  opinion  fail.  It 
therefore  becomes  unnecessary  to  consider  whether  the  relation  between  the  parties 
to  the  licence  created  any  obstacle  against  the  defendant  as  to  disputing  the  \'alidity 
of  the  patent. 

On  these  grounds  we  think  that  the  rule  should  be  discharged. 

Rule  discharged. 

In  the  Matter  of  the  Complaint  of  Frederick  Eansome  against  The  Eastern 
Counties  Railway  Company.    May  29th,  1860. 

[S.  C.  29  L.  J.  C.  P.  329  ;  2  L.  T.  376  :  8  W.  R.  527.  See  previous  proceedings, 
1  C.  B.  N.  S.  437  ;  140  E.  R.  179 ;  4  C.  B.  N.  S.  13.5 ;  140  E.  R.  1034  ;  and  the 
cases  cited  in  the  note  at  140  E.  R.  179.] 

By  their  sale  or  tarift',  a  railway  company  di\ided  the  places  through  which  their  lines 
passed  into  districts,  and  charged  at  a  reduced  rate  per  ton  for  coals  cariied  a  gi\'en 
distance  from  Peterborough  to  Ipswich  respectively,  when  consigned  in  full  train- 
loads  of  200  tons  or  35  tiucks.  The  advantage  of  this  reduced  rate  was  given  to 
persons  consigning  coals  from  Peterborough  to  one  of  these  districts  in  full  train- 
loads,  though  on  their  arrival  at  Caml)ridge  the  company  for  their  own  convenience 
thought  fit  to  break  up  the  train,  and  carry  about  one  third  of  it  forward  by  the 
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ordinary  goods  trains, — the  whole  consignment,  however,  idtimately  finding  its  way 
into  the  district  to  which  it  was  addressed  by  the  consignor : — Held,  that  this  was 
not  giving  any  undue  preference  to  the  l^eterboi'ough  coal-dealers,  or  imposing  any 
undue  prejudice  on  tlie  Ipswich  dealers;  although  the  latter  were  unable  to  avail 
themselves  of  the  lower  rate  of  charge  for  coals  consigned  by  them  to  the  same 
district,  by  leason  of  the  insutticiency  of  the  demand  for  sea-borne  coals  at  the 
places  comprised  therein. 

Power,  Q.  C,  in  Easter  Term  last,  obtained  a  inile  calling  upon  the  Eastern 
Counties  Railway  Company  to  shew  cause  why  a  writ  of  injunction  should  not  issue 
against  then)  pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict, 
c.  31),  injoining  the  said  Eastern  Counties  Railway  Company  to  desist  from  charging 
the  Pcteiborough  coal-dealers  for  the  carriage  of  coals  brought  from  Peterborough  to 
or  towards  Needham  Market,  Stow-market,  ElmswcU,  Thurston,  Bury  St.  Edmunds, 
Hadleigh,  Mellis,  and  Diss,  in  quantities  of  less  than  200  tons  or  35  trucks,  according 
to  the  rates  specified  in  the  tariff  for  the  carriage  of  coals  in  entire  trains  of  200  tons 
or  35  trucks,  and  not  according  to  the  rates  in  the  said  tariff  for  the  carriage  of  coals 
in  less  quantities  than  200  tons  or  35  trucks  ;  and  to  desist  from  [710]givingan  undue 
preference  to  the  Peterborough  coal-dealers  in  respect  of  the  carriage  of  coals  brought 
fiom  Peterl)orough  to  or  towards  Ipswich,  Necdham-Market,  Stowmarket,  Elmswell, 
Thurston,  Bury  St.  Edmunds,  Hadleigh,  Mellis,  and  Di.ss  ;  and  to  desist  from  subject- 
ing the  .said  Frederick  Ransome  and  the  Ipswich  dealers  in  sea-borne  coals  to  undue 
disadvantage  in  respect  of  the  carriage  of  coals  from  Ipswich  to  or  towaids  Needham- 
Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St.  Edmunds,  Hadleigh,  Mellis,  and 
Diss, — with  costs. 

The  motion  was  founded  upon  voluminous  affidavits  going  through  all  the  matters 
detailed  on  the  former  occasions  (a).  The  material  additional  matter  was  that  con- 
tained in  the  affidavits  of  Frederick  Ransome,  John  Bradlev  (^eard,  and  Alfred  Staff 
Prior  (h). 

The  affidavit  of  Mi'.  Ransome,  after  going  through  the  history  of  his  dealings  with 
the  company,  stated  as  follows  : — That  the  said  coals  carried  by  the  compiny  for  the 
inland  coal-dealers  start  from  Peterborough  in  special  trains,  but  not  consisting  of  35 
trucks  or  200  [711]  tons  :  That,  when  the  train  reaches  Cambridge,  which  is  distant 
from  Peterborough  forty-five  miles,  the  said  train  no  longer  remains  a  special  or  full 
coal  train,  and  such  co.als  as  are  not  left  at  Cambridge  are  taken  on  from  that  place 
to  the  aforesaid  |)laces  and  districts  by  dilferent  engines,  and  form  part  of  the  ordinary 
goods  trains,  and  coals,  merchandize,  and  cattle  are  mi.xed  up  together  in  the  .same 
trains,  so  as  to  keej)  tip  as  neaily  as  may  bo  a  convenient  load  for  the  engine  :  That 
the  cari-ying  of  coals  from  l'eierl)orough  and  from  l])swicli  to  the  aforesaid  places  at 
which  the  com])l.iinant  dealt  in  coals,  and  the  coal  traffic  to  those  places,  could  not  be 
conducted  otherwise  tlian  by  trains  sto])ping  successively  at  each  station,  drop|jing  the 
trucks  of  coals  requii'cd  there,  and  passing  onwards  with  a  continually  iliminishing 
load  of  coals:  That,  in  the  districts  in  which  the  places  at  which  the  conij)lainaiit  dealt 
in  coals  as  afoi'c.said  weic  situate,  there  was  a  consi'deralilc  trallic  in  corn,  malt,  lime, 
and  other  articles  in  the  direction  of  and  to  Ipswich,  for  e.xpoitation,  and  there  was 
therefore  a  profitable  employment  for  trucks  or  waggons  in  which  the  complainant's 
coals  wevti  conveyed  to  such  places  returning  in  the  direction  of  or  to  Ipswich  fiom 
such    places   as  aforesaid,  and  such   trucks  or  waggons  were  constantly  profitably 

(rt)  Ante,  vol.  i.,  p.  437,  vol.  iv.,  pp.  135,  159. 

(//)  The  rule  was  originally  granted  in  Hilary  Term  last  upon  the  affidavits  of 
liiuisome,  Geard,  and  Robinson  only.  But,  in  Easter  Term,  in  consoi|uenco  of  some- 
thing which  the  coni])lainant  had  le.irned  since  that  rule  was  granted.  Power  applied 
for  leave  to  file  an  additional  aftiilavit,  viz.  that  of  Prior.  But  Erie,  C.  .).,  said  :  The 
I'ule  was  obtained  on  a  specific  ground,  which  the  defendants  are  ready  to  shew  cause 
against.  It  would  be  setting  a  very  j)ernicious  ijiecedcnt  to  allow  this  to  be  done. 
I'ossibly  you  iiiiglit  be  cntifleil  when  cau.se  is  shown  to  file  affidavits  in  reply,  under 
the  45lh  section  of  the  Common  Eaw  I'loceduro  Act,  1854;  but  that  would  depend 
upon  the  statements  containeil  in  the  affidavits  of  the  company.  Perhaps  the  better 
course  will  bo,  to  allow  you  to  abandon  the  foimor  I'ule,  and  to  come  again  upon  the 
new  materials  for  another  rule,  the  costs  of  the  abandoned  rule  to  abide  the  event, 

C.  P.  XIX.— 43 
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employed  by  the  said  I'aihvay  company  in  such  return  journey  to  Ipswich  ;  but  that 
the  trucks  or  waggons  forming  train-loads  of  coals  from  Peterborough  were  and  had 
to  be  conveyed  back  to  Peterborough  empty  :  That  the  said  railway  company  could 
not  carry  the  complainant's  coals  from  Ipswich  to  places  where  he  dealt  in  coals  as 
aforesaid  in  special  trains  of  35  trucks  or  200  tons,  as  they  had  not  sufficient  engine 
power  and  rolling  stock  for  that  purpose  :  and  that,  upon  the  few  occasions  when  the 
complainants  had  been  able  to  send  into  one  district  from  Ipswich  a  full  train  load  of 
35  trucks  or  200  tons  [712]  of  coals,  and  had  tendered  such  quantity  of  coals  to  the 
companj',  the  said  compan\'  had  not  carried  such  200  tons  of  cnal  in  an  entire  train, 
but  had  carried  the  same  l)y  the  ordinary  goods  trains. 

Mr.  Geard's  affidavit  stated  that,  on  the  7th  of  March,  1860,  he  went  from 
Ipswich  to  Peterborough  by  the  railways  worked  by  the  Eastern  Counties  Railway 
Company,  and  during  bis  journey  he  observed  that  almost  all  the  goods  trains  which 
he  passed  between  Ipswich  and  Cambridge  had  trucks  of  inland  coals  attached  to 
them  :  That,  at  about  half  past  1 1  o'clock  in  the  forenoon  of  the  said  7th  of  March, 
he  saw  at  the  Thurston  station  a  goods  train  with  trucks  of  the  Norfolk  and  Eastern 
Counties  Coal  Company  (which  is  the  same  company  as  was  originally  carried  on  under 
the  name  or  firm  of  Messrs.  E.  iV  A.  Prior  &  Co.,  laden  with  coals  attached  thereto, 
pass  in  the  direction  from  Bury  St.  Edmunds  towards  Ipswich  ;  and  at  about  a  quarter 
to  12  o'clock  in  the  forenoon  of  the  same  day  he  saw  at  Thurston  a  special  coal  train 
drawn  by  a  large  engine,  No.  305,  and  with  twenty-five  trucks  of  coals,  pass  the  same 
station  in  the  same  direction,  chiefly  from  Prentice  &  Co.,  of  Stowmarket,  and  one 
for  Morley,  of  Mellis  :  That  he  was  at  the  station  at  Bury  St.  Edmunds  at  about  a 
quarter  past  1  o'clock  m  the  afternoon  of  the  said  7th  of  March,  and  whilst  he  was 
there  he  saw  the  goods  ti'ain  from  Peteiliorough  come  up,  and  there  were  in  the  said 
train  thirteen  trucks  of  inland  coals  besides  other  goods,  four  of  which  trucks  were 
directed  to  Prentice  &  Co.,  Stowmarket,  and  one  to  Morley,  Mellis  :  That,  on  the  9th 
of  March,  1860,  he  .saw  at  the  Cambridge  station,  in  the  siding  of  the  railway  from 
Cambridge  to  Bury  St.  Edmunds,  nine  trucks  of  inland  coals  directed  foi'  Sudbury, 
Witham,  and  Needham,  and  amongst  which  were  four  trucks  lumibered  891,  892,  893, 
and  [713]  894,  and  directed  to  Bull,  of  Needham  :  That,  on  the  10th  of  March,  1860, 
he  saw  at  the  Six  Mile  Bottom  station,  which  is  distant  si.x:  miles  from  Cambridge,  on 
a  siding  of  the  said  lailway  from  Cambridge  to  Bury  St.  Edmunds,  eight  trucks  of 
inland  coals  along  with  the  trucks  laden  with  othei'  goods,  and  amongst  which  were 
trucks  numbered  758,  362,  297,  and  330,  and  directed  to  Sudbury  :  That  the  ordinary 
load  of  an  engine  on  the  railway  between  Cambridge  and  Bury  St.  Edmunds  is  only 
25  trucks,  whether  the  ordinary  goods  train  or  not :  That,  at  about  a  quarter  past  !0 
o'clock  in  the  forenoon  on  the  said  10th  of  March,  he  saw  in  the  siding  at  the  Bury 
St.  Edmunds  station  16  trucks  of  coals,  and  amongst  the  fiist  four  of  the  said  trucks 
were  two  directed  to  Packard,  Bramford,  and  numbered  830  and  304  :  That  Bramford 
is  one  of  the  stations  on  the  railway  between  Bury  St.  Edmunds  and  Ipswich  and  is 
about  three  miles  distant  from  Ipswich:  That,  at  about  five  minutes  to  12  in  the 
forenoon  of  the  said  10th  of  March,  he  saw  an  engine  leave  Bury  St.  Edmunds  station 
with  twelve  of  the  said  last-mentioned  16  trucks,  and  amongst  them  the  .said  two 
trucks  dii-ected  to  Bramford  as  aforesaid  :  That,  at  about  a  quarter  past  3  o'clock  in 
the  afternoon  of  the  same  day,  he  was  at  the  Thurston  station,  and  there  saw  the 
goods  train  from  Peterborough  come  up  and  shinit ;  and  he  observed  in  the  said  goods 
train  nine  trucks  of  coals,  and  he  took  the  number's  of  the  engine  and  trucks,  and  the 
for-mer  was  numbered  225,  and  the  latter  894  and  892,  and  were  the  same  trucks  he 
had  seen  at  Cambridge  in  the  morning  of  the  same  day,  as  before  mentioned  :  That, 
on  his  retuiir  to  Ipswich  in  the  afternoon  of  the  same  day,  he  saw  at  the  Bramford 
station  the  aforesaid  two  trucks  of  coals  which  were  directed  to  Packard,  Bramford : 
That,  on  the  12th  of  March,  1860,  he  .saw  at  the  Ipswich  station,  ready  to  [714]  be 
forwai'ded  113-  another  train,  se\'eral  trucks  of  inland  coals,  directed  to  Sudbur-y  and 
other  places  beyond  Ipswich,  and  amongst  the  said  trucks  were  some  of  the  trucks 
•which  he  had  seen  laden  with  coal  at  the  Si.x  Mile  Bottom  station  as  aforesaid  ; 
and  that  the  said  tr-ncks  number-ed  758,  362,  arrd  297,  were  particularly  noticed  by  him 
as  beiirg  amongst  such  trucks  :  That  he  was  informed  on  the  said  12th  of  Mar-ch,  and 
he  believed  it  to  be  true,  that  conveyance  of  the  said  two  trucks  of  coals  directed  to 
Packarxl,  Bramforxl,  was  charged  for  liy  the  company  at  the  lower  I'ate  of  4s.  9d.  per' 
torr,  as  if  they  had  been  conveyed  in  a  firll  train  load  of  200  tons  or  35  trucks,  and 
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that  the  conveyance  of  the  said  two  trucks  which  he  had  seen  as  aforesiiid  directed 
to  Moilcy,  Mellis,  Wiis  also  charged  for  hy  the  conipan\'  at  the  lower  rate  of  4s.  >>(\.  : 
That  he  was  np  to  the  .30th  of  June  last  a  coal-nieichant  carrying  on  business  at 
Ipswich  and  at  Needham  Market,  Stowmarkct,  Klniswell,  Thuiston,  Bury  St. 
Edmunds,  and  Iladlcigh,  in  the  connty  of  Suflblk,  and  at  Mellis  and  Diss,  in  the 
county  of  Norfolk  :  That  he  was  well  acrpiainted  with  the  woiking  of  the  inland 
coal-trafiic  on  the  i-ailway  from  Peterborough  to  or  towards  Needham-.Market,  Stow- 
market,  Elniswell,  Thurston,  Buiy  St.  Hdmnnds,  Ipswich,  and  Hadlcigh,  and  to  the 
places  or  towns  on  the  said  railwa_v  south  and  west  of  Ipswich,  and  he  had  since 
the  1st  of  May,  1857,  taken  especial  notice  of  the  mode  in  which  such  coal-trafKc 
on  the  saiil  railways  was  conducted  from  Peterborough  into,  over,  and  along  what 
is  termed  "No.  8  district"  in  the  printed  regulations  of  the  company  for  the  carriage 
of  coals  from  Peterborough,  and  particularly  with  reference  to  the  carriage  of  coal 
by  the  company  from  Peterborough  into  and  along  No.  8  district  in  full  train 
loads  of  •21)0  tons  or  35  trucks  or  otherwise  by  the  ordinary  goods  or  mixed  trains  : 
That,  from  the  observations  he  had  made,  and  from  his  experience  of  the  [715] 
working  of  such  coal-traffic,  he  was  aljle  to  say  that  it  was  the  constant  u.sage 
and  general  practice  of  the  company  t<3  carry  and  convey  such  coals  and  traffic  from 
Peterborough  into  and  along  No.  8  district  by  the  ordinary  goods  or  mixed  trains, 
and  not  in  full  train  loads  of  200  tons  or  35  trucks,  or  by  special  coal  trains  ;  and  that 
he  never  saw  a  full  train  load  of  35  trucks,  of  coal  from  Peterborough  in  No.  8  district 
although  he  had  carefully  watched  for  the  same:  That,  on  the  Pith  of  April,  1858,  he 
was  at  Peterborough,  and  there  saw  delivered  to  the  railway  company  a  full  train 
load  of  coals  for  carriage  from  Peterborough  to  various  stations  in  No.  8  district ; 
that  two  of  the  said  trucks  of  coal  comprising  such  train  load  were  to  be  delivered  at 
Needham-Market,  one  at  Stowmarket,  one  at  Ehuswell,  two  at  Thurston,  two  at 
Hadleigh,  two  at  Mellis,  and  six  at  Ipswich  :  That  such  full  train  load  of  coals  left 
Peterborough  eaily  in  the  morning  of  the  13th  of  April,  1858,  and  he  carefully 
watched  its  progress  into,  over,  and  along  No.  8  district ;  and  that  the  said  train 
loiui  of  coals  did  not  proceed  in  a  full  train  loa<l  from  Peterboiough  further  than 
Cambridge,  a  distance  of  only  forty-five  miles  from  Peterborough,  and  did  not  enter 
into  No.  8  district  in  a  full  train  load,  or  drawn  by  the  same  engine  that  it  had  left 
Peterborough  with,  but  that,  after  the  train  load  had  arrived  at  Cambridge,  .several 
of  the  trucks  were  detached  from  the  said  train  load,  and  that  further  on  the  journey 
other  of  such  trucks  were  detached,  and  such  trucks  of  coal  were  carried  into  and 
along  No.  8  district  by  the  ordinary  goods  ti'ains,  and  not  by  a  full  tiain  load  of  coals 
or  special  coal-train,  and  that  the  trucks  comi)osing  such  train-load  of  coals  so  starting 
from  Peterboiough  were  drawn  and  conveyed  from  Peterborough  to  their  destination 
in  No.  8  district  by  no  less  than  twelve  dill'erent  trains  ;  and  that  the  [716]  company 
charged  foi'  the  ((Hiveyancc  of  such  train-load  of  coals  at  the  lower  rate,  that  is  to  say, 
at  the  rate  specilicd  in  the  said  ]iiinlcd  rcgu'lations  of  the  comp.any  for  the  conveyance 
of  coals  fi'om  Peterborough  in  entire  trains  of  'JOO  tons  or  35  trucks  ;  and  that,  from 
his  knowledge  and  ex])cricncc  of  the  working  of  the  said  coal-tratHc  from  Peterborough 
into  and  over  No.  8  district,  he  was  alilc  to  .say  that  the  mode  adopted  for  the  carriage 
of  the  said  train-load  of  coals  from  Peterborough  into  No.  8  district  was  that  usually 
adopted  by  the  company  in  the  carriage  of  coals  of  200  tons  or  35  trucks  from 
Peterborough  afoiesaid. 

Prioi's  affidavit  stated  that,  after  the  granting  of  the  first  injunction  against  the 
Eastern  Comities  Railway  Company  at  the  suit  of  I{;insome,  he  had  many  consultations 
with  Mr.  Moseley,  the  traffic  manager  of  the  company,  for  the  purpose  of  framing  a 
new  tarill'of  rates,  and  so  framing  it  that  the  inland  coal-dealers  might  still  retain 
their  ])osition  in  the  various  markets  on  the  Ivistern  Counties  Hallway  system  which 
they  then  ])iisscsed  by  the  rates  then  chargerl  for  the  cariiagc  of  coal,  and  so  that  no 
benefit  or  advantage  or  leduction  in  the  rates  then  existing  should  be  given  to  the 
traffic  in  sea-borne  coal  :  That  the  real  object  of  the  lailway  comjiany  w.us,  to  divert 
the  coal-trailic  carried  on  by  the  shipping  at  the  ])orts,  and  thereby  rrot  only  to  cjuiso 
all  the  coal  to  be  brought  irrland  before  carried  orr  by  the  8hi])s  to  the  ports,  arrd  thence 
by  the  navigatiorr  into  the  various  districts,  but  also  to  secni'c  the  carriage  of  the  corn 
as  i-etirrii  traffic  which  then  was  lai-gely  conveyed  fi'onr  the  irrland  places  through  the 
navigatioirs  to  the  polls,  arrd  thence  by  the  ships  to  Newcastle,  Wakefield,  arrd  other- 
[ilaces ;    and    that   the   said    tarill'  wm  fr'amed   with   the    oljject   in    view;    That    he 
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remembered  the  granting  of  the  second  injunction  against  the  company  on  the 
application  of  [717]  Ransome,  and  he  was  then  consulted  b\'  Moseley  as  to  the  framing 
of  a  new  tarifl'  of  rates,  and  that  the  new  tariff  was  framed  with  the  same  object  as 
before  stated,  and  resulted  in  making  the  rates  to  the  inland  coal  dealers  less  than 
they  were  before  the  granting  of  such  injunction  and  in  not  giving  any  corresponding 
benefit  or  advantage  to  the  sea-borne  coal  dealers  :  That,  since  the  6th  of  March,  1858, 
the  company,  notwithstiinding  the  said  tariff  of  rates,  charged  Prior  i\:Co.,  and  agreed 
to  charge  them,  less  than  the  said  published  rates  for  distances  beyond  100  miles  in 
the  London  district ;  and  that,  beyond  such  distances,  they  gave  them  a  reduction  of 
lOd.  in  the  first  instance  per  ton,  that  is,  they  only  charged  them  -Is.  per  ton  to 
Bishopsgate  station,  instead  of  4s.  lOd.,  and  that  shortly  after  that  time  the  company 
allowed  them  a  further  reduction  beyond  such  distance  of  2d.  per  ton  conditionally  on 
their  carrying  50,000  tons  per  annum  to  Bishopsgate  and  Mile  End,  and  that  continued 
until  August,  1859,  and  that,  in  August,  1859,  their  successors,  the  Norfolk  and 
Eastern  Counties  Coal  Company  had  had  and  then  had  from  the  company  a  further 
reduction  in  the  carnage  of  coal  beyond  100  miles  in  the  said  district  of  4d.  per 
ton,  the  rate  paid  by  them  for  that  distance  being  now  3s.  6d.  per  ton,  including 
terminals  :  That,  notwithstanding  the  said  tariff  of  rates  and  regulations,  the  company 
did  not  carry  any  coal  into  No.  8  disti-ict  in  full  train  loads  of  35  trucks  or  200  tons, 
but  theii'  coals  were  usually  cari'ied  into  the  said  No.  8  district  by  the  ordinary  goods 
trains,  and  they  were  always  charged  for  such  carriage  at  the  lower  rates  mentioned 
in  such  tariff'  for  the  conveyance  of  full  trains  of  35  trucks  or  200  tons  :  and  that  the 
course  pursued  by  the  company  was,  that  the  coals  were  carried  from  Peteiborough 
to  Cambridge  l)y  a  special  train,  and  then  they  were  left  there,  and  carried  [718] 
forward  by  the  ordinary  goods  trains,  at  the  convenience  of  the  company. 

Bovill,  Q.  C,  and  Bushby,  now  shewed  cause,  upon  an  aftidavit  of  Mr.  Robert 
Moseley,  which  alleged,  amongst  other  things,  that  the  company  were  not  desirous  of 
preventing  the  complainant  from  dealing  at  any  or  either  of  the  places  mentioned  in 
his  affidavit,  and  were  not  desirous  of  excluding  sea-borne  coals  from  any  or  either  of 
the  said  places,  nor  were  the  said  districts,  regulations,  or  rates  framed  or  adjusted  by 
the  company,  nor  was  either  of  them  framed  or  adjusted  for  the  the  purpose  of  giving 
to  the  dealers  in  inland  coal  at  Peterborou_h  any  undue  preference  or  advantage  over 
the  dealers  in  sea-boine  coal  from  Ipswich  or  elsewhere,  nor  did  the  company  gi\'e 
undue  or  unreasonable  preferences  or  advantaues  in  the  carriage  of  inland  coal  to  or 
in  favour  of  dealers  therein,  or  to  or  in  favour  of  the  traffic  in  inland  coal,  nor  did 
the  company  subject  the  complainant  or  other  dealers  in  sea-borne  coal,  or  the  trade 
therein,  to  undue  or  unreasonable  prejudice  or  disadvantages;  but  that  the  company 
carried  coals  for  the  complainant  and  for  other  merchants  residing  at  Ipswich,  or  at 
any  other  port  on  the  Eastern  Counties  Railway,  and  dealing  in  sea-borne  coal,  on 
equal  terms  with  the  said  dealers  in  inland  coal,  and  that  the  company  carry  annually 
thousands  of  tons  of  coals  from  Wisbeach,  Lynn,  Wells,  Yarmouth,  Lowestoft,  Hythe 
(Colchester),  Maldon,  and  Blackwall,  upon  the  same  terms  as  those  on  which  the 
complainant's  coals  were  eairied  by  the  company  ;  and  that  no  dealer  at  any  or  either 
of  such  ports  except  the  complainant  had  complained  of  such  terms  ;  That  the  rates 
complained  of  were  made  in  obedience  to  the  injunction  issued  by  this  court  on  the 
20th  of  March,  1858,  and  were  confirmed  by  the  decision  of  [719]  this  court  on  the 
10th  of  June  in  the  same  year,  in  the  case  of  the  application  made  for  an  attachment 
against  the  defendants  by  the  complainant  and  his  then  partner,  C4eard  :  That  Mellis 
is  not  situate  on  the  main  line  between  Bury  St.  Edmunds  and  Ipswich,  and  that, 
when  coal-trains  start  from  Petei'borough  and  pi-oceed  via  Bury  St.  Edmunfis  with  trucks 
for  Mellis,  the  said  trains  respectively  deposit  the  trucks  for  Mellis  at  Haui;hley,  the 
point  of  junction  of  the  main  line  with  the  Haughley  and  Bury  branch,  and  that  the 
trucks  so  deposited  at  Haughley  are  afterwards  conveyed  to  Mellis  by  the  ordinary 
goods  trains  of  the  company  from  Ipswich,  or  in  special  coal-trains  from  Ipswich 
proceeding  in  the  direction  of  Norwich  :  That  the  main  profit  deiived  by  the  company 
from  the  conveyance  of  an  entire  train  of  200  tons  on  35  trucks  from  Peterborough 
to  No.  8  district  is  earned  by  the  time  that  the  train  enters  that  district,  because  the 
train  has  been  carried  a  distance  of  seventy-eight  miles  from  Peterborough  before 
it  enters  the  said  district  at  Thurston,  which  is  the  first  station  arrived  at  in  the 
district,  and  the  company  have  in  the  mean  time,  by  reason  of  the  long  haulage  of 
the  whole  quantity  along  the  said  distance,  earned  a  sum  exceeding  401. :  That  the 
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company  are  bound  by  the  regulations  refei-red  to  in  the  complainant's  affidavits,  to 
apply  the  scale  of  rates  thoi'cin  to  e\ei'v  entire  train  of  200  tons  or  .')5  trucks  of  coals 
carried  in  the  owners'  trucks  and  delivered  to  the  company  for  any  one  of  the  flistricts 
specified  therein,  pi'ovided  that  the  coals  are  so  delivered  to  the  company  for  not  more 
than  one  of  the  said  districts  ;  and  that  the  said  scale  is  applicable  during  tlie  whole 
journey,  although  the  said  coals  maybe  so  delivered  for  the  purpose  of  beiut;  detached 
or  distiibuted  at  more  than  one  place  in  such  district,  and  may  consequently  be  [720] 
reduced  below  the  said  quantity  of  200  tons  or  35  trucks  before  the  said  journey  is 
completed  :  That,  by  the  said  regulations,  the  company  stipulate  that  they  will  not 
be  responsible  for  either  mileage  or  demurrage,  and  thus  leserve  to  themselves  the 
power  of  tiansraitting,  according  to  their  own  convenience,  either  simultaneously  or 
by  separate  trains,  and  in  different  portions  (usnig  reasonable  dispatch),  any  coals 
which  may  be  delivered  to  the  said  company  in  an  entiie  train  of  200  tons  or  35  trucks 
or  otherwise  ;  but  that,  though  it  may  thus  happen  occasionally  that  a  dealer  at 
Peterborough  delivers  to  them  such  an  entire  train  of  coals  for  one  of  the  said 
specified  districts,  and  the  said  coals  are  for  the  convenience  of  the  company  carried 
from  Peterborough  by  separate  trains,  and  in  different  portions  which  are  respectively 
smaller  than  200  tons  or  35  trucks,  yet  the  said  dealer  is  entitled  to  the  benefit  of  the 
said  scale  so  applicable  as  aforesaid  to  the  entire  train  delivered  by  him  to  the  company 
for  transmission  to  the  said  district.  [The  affidavit  then  set  out  a  return  of  all  the 
train-loads  charged  by  the  company  at  the  reduced  rate,  together  with  the  quantities 
of  the  said  train-loads  delivered  to  the  company  at  Peterborough  for  transmission  to 
No.  8  district,  lietween  the  1st  of  .June,  l!>59,  and  the  29th  of  February,  I8(i0,  and 
also  of  the  places  within  the  said  district  to  which  the  train-loads  were  consigned 
respectively  :]  That,  on  the  28th  of  October,  1 858,  an  alteration  was  made  by  the 
company  in  the  ariangement  of  the  working  of  their  coal-traffic  to  and  through 
Cambridge,  and  that  since  that  alteration  the  arrangement  had  been  as  follows, — the 
engines  by  which  the  company  convey  coals  from  Peterborough  to  Cambi'idge  return 
with  empty  coal-trucks  to  Peterborough,  and  each  entire  ti'ain  for  the  No.  8  district, 
of  200  toTis  or  35  trucks,  is  reduced  from  35  to  25  trucks  at  Cam-[721]  bridge, 
in  order  that  the  engine  which  carries  them  onwards  along  the  single  line  of  railway 
between  the  stations  of  Gambiidge  and  liury  St.  Edmunds  may  ascend  the  steep 
gradients  which  extend  from  Cambridge  in  the  direction  of  Bury  St.  Edmunds  with 
greatci'  facility  and  with  less  risk  of  the  .said  train  dividing  by  reason  of  the  fracture 
of  the  coupling-chains  thereof;  that,  in  many  cases,  the  same  engine  goes  on  to 
Ipswich,  and  commences  dropping  or'  flistiilniting  coals  iir  No.  8  district  at  Thurston 
and  at  the  station  lietweon  Thiri'ston  and  Ipswich  ;  that,  if  thcr-e  ar'c  any  coals  to  be 
dr'oppcd  or-  deli\ercd  in  the  last-mentiorred  district  at  any  station  beyond  Ipswich, 
they  ar'c  worked  onwards  \>y  the  ordinary  mi.xcd  goods  and  coal  traiirs  which  ply  fr-om 
Ipswich  irr  the  dircctiorr  of  Londorr  ;  that  coals  for'  lladleigh  arc  detached  at  Herrtley, 
which  is  situate  at  the  jurrctiorr  of  the  rrrain  line  with  the  lladleigh  br-airch,  arrd  are 
sent  therrce  to  lladleigh  or'  the  places  on  the  said  last-mentrorrcd  liranch  by  the  local 
cngirro  which  is  exclusively  ajjpropriated  to  plying  on  the  .said  br'arrch  ;  that  coals  for 
Har'wich  leave  Ipswich  by  the  same  ordirrary  mixed  goods  and  coal  tr-ain,  aird  ai'e 
detached  at  iVIarrnirrgtree,  which  is  situate  at  the  junctiorr  of  the  main  lirrc  with  the 
Harwich  branch,  arrd  are  therrce  sent  to  Harwich  or  the  places  orr  the  last  mentioired 
branch  by  the  local  engirrc,  which  is  exclusively  apirrofrriated  to  plyirrg  orr  the  last- 
merrtiorrcd  brarrch  ;  that  coals  for-  Srrdbrrry,  Chappcll,  and  Hur'cs  ar-e  scrrt  fr-orrr  Ipswich 
by  the  .same  ordirrary  mixed  goods  arrd  coal  trairr  to  Marks  ley,  which  is  sitrrate  at 
the  jrrrrctiorr  of  the  rrrairr  lirre  with  the  Sudbury  brarrch,  and  are  therrce  scrrt  to 
Sirdliur'v  or'  the  places  orr  the  last-merrtiorred  lirarrch  by  the  local  crrgirre  which  is 
exclusively  appr'opriatcd  to  |)lyirrg  orr  the  l;ist-rrrerrliorrcd  l)r-arrch  ;  that  coals  fr-om 
Hraiiitr'cc,  \\'itham,  arrd  Maldorr,  which  stiitiorrs  ar'c  ;dso  irr  No.  8  distr'ict,  ar'C 
fuj  [722]  warded  from  Ipswich  iry  the  sanre  or'dirrary  rrrixed  goods  arrd  coal  trairr  to 
W'ith.rrrr,  which  is  situate  at  the  jrrrrction  of  the  nrairr  lirrc  with  the  two  l)r'anches  of 
Hrairrtree  arrd  Maldorr,  arrd  ar'e  theircc  for'war'ded  to  Br'airrtrcc  arrd  Maldorr,  or  the 
places  orr  the  last-merrtiorred  lirarrches,  by  the  local  engirre  which  is  exclirsively  appro- 
priated to  the  last-nrerrtiorred  irrarrchcs  respectively  ;  that  coals  for'  Firrrringlranr  and 
Mellis,  which  are  statiorrs  orr  the  rrrairr  lirre  irr  the  dircctiorr  of  Norwich,  irrc  detached 
at  llarrghlcy,  which  is  sitrrate  at  the  jrrrrctiorr  of  the  rrrairr  lirre  with  the  Carrrbridgc  ami 
Bur'v  St.  Edruurrds  br'arrch,  arrd  are  picked  up  at  the  .said  jrrrrctiorr  by  the  trairr  which 
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leaves  Ipswich  in  the  diiectioii  of  Norwich  ;  and  that  coals  for  any  stations  on  the 
East  Suttblk  line,  up  to  .Saxmundhani  inclusive,  are  forwarded  from  Ipswich  by  the 
ordinary  mixed  goods  and  coal  train  which  leaves  Ipswich  in  the  direction  of  Yarmouth 
and  Lowestoft :  That  the  portion  of  the  said  train  (say,  ten  trucks  thereof)  which  is 
so  left  at  Cambridge  as  aforesaid,  is  worked  as  follows,  that  is  to  say,  on  the  same 
daj^,  generall}'-,  that  the  former  portion  of  the  said  train  lea\'es  Cambridge,  coals  ai'e 
forwarded  by  one  of  the  ordinary  mi.xed  goods  and  coal  trains  which  leave  Cambridge 
for  Bury  St.  Edmunds,  or  else  by  the  ordinary  mixed  goods  and  coal  train  which  plies 
between  Cambridge  and  Ipswich  ;  that,  when  coals  are  sent  by  the  Buiy  St.  Illdmunds 
train,  which  goes  no  fuither  than  the  last-mentioned  place,  they  are  picked  up  by  the 
train  which  leaves  Cambridge  for  Ipswich,  and  are  distributed  in  the  same  course  and 
order  as  have  already  been  described  in  lespect  to  the  coals  sent  by  the  last-mentioned 
train :  and  that,  if  the  company  were  compelled  to  transmit  each  entire  train  of  "200 
tons  or  35  trucks  simultaneously  to  the  No.  8  district,  without  taking  advantage  of 
such  arrangements  as  above  described,  the  cost  of  [723]  transmitting  such  trains 
would  be  increased  to  a  degree  which  would  render  it  impossible  for  the  company  to 
aH'ord  to  convey  coals  according  to  the  scale  so  apj)licable  as  aforesaid  to  entire  trains 
of  200  tons  or  3-5  trucks  :  That  the  company  never  apply  the  scale  referred  to  in 
Kansome's  affidavit  to  inland  coals  in  any  case  except  where  the  company  are  paid  for 
an  entire  train  of  200  tons  or  35  trucks  of  coals  the  whole  of  which  are  to  be  trans- 
mitted (subject  to  the  company's  own  convenience  in  forwarding  them  simultaneously 
or  otherwise,)  to  some  one  of  the  specified  districts,  and  the  company  never  apply  the 
said  scale  to  inland  coals  in  any  case  where  such  train  is  delivered  to  them  for  trans- 
mission to  or  distribution  among  more  than  one  of  the  said  districts  :  That  the  regula- 
tions and  rates  of  the  company  in  respect  of  the  conveyance  of  inland  coal  apply 
equally  to  the  conveyance  of  seaborne  coal  from  Ipswich  to  and  from  tlie  places 
mentioned  in  the  complainant's  affidavit.  The  affidavit,  then,  in  addition  to  a  general 
denial  of  the  statements  contained  in  Prior's  affidavit,  stated  that  the  company  are 
exposed  to  competition  with  the  Great  Northern  railway  in  respect  to  the  carriage 
of  inland  coal  between  Peterborough  and  London,  and  that  the  distance  by  the  Great 
Northern  between  Peterborough  and  London  is  only  76  miles,  whereas  by  the  Eastern 
Counties  line  it  is  101  miles;  that,  from  March,  1858,  until  the  1st  of  August,  1858, 
the  company  charged  for  carrying  train-loads  of  35  trucks  or  200  tons  from  Peter- 
borough to"  London,  is.  lOd.  per  ton,  and  on  the  1st  of  August,  1858,  they  reduced 
the  rate  to  4s.  ;  that  this  reduction  was  made  solely  to  obviate  the  eflects  of  the  said 
competition,  and  was  applied  indiscriminately  to  all  dealers  transmitting  inland  coal 
from  Peterborough  to  London  ;  and  that  no  ad\-antage  was  e\er  afforded  by  the 
company  to  Prior  over  other  dealers  in  inland  [724]  coal,  the  said  reduction  being 
confinecl  to  London  traffic  so  exposed  to  such  competition  as  aforesaid,  and  not  apply- 
ing to  coals  carried  into  or  along  No.  8  district ;  and  that  the  effect  of  compelling  the 
company  to  raise  in  any  degree  their  charges  for  the  carriage  of  inland  coal  from 
Peterborough  would  be  to  divert  to  the  Great  Northern  railway  such  inland  coal- 
traffic  as  now  passes  to  London  along  the  Eastern  Counties  Railway  Company's  line, 
and  to  destroy  altogether  such  inland  coal-traffic  as  passes  between  Peterborough  and 
No.  8  district,  and  between  Peterborough  and  other  districts  at  a  like  distance 
therefrom. 

This  is  substantially  an  attempt  to  re-open  a  matter  which  has  already  been 
disposed  of  by  the  court,  first,  in  Hilary  Term,  1857,— ante,  vol.  i.,  p.  437  :  and  again 
in  Hilary  Vacation,  1858,  when  the  question  of  districts  was  discu.ssed  and  disposed 
of,— ante,  vol.  iv.,  pp.  135,  159.  The  only  new  matter  of  complaint  now  is  that 
suggested  by  Prior's  affidavit,  which  is  conclusively  answered  by  what  is  sworn  to  by 
Mr.  Moseley, 

Power,  Q  C,  and  Couch,  in  support  of  the  rule.  It  is  conceded  that,  in  1857,  the 
company  had  so  framed  their  tarilT  as  to  favour  the  Peterboi-ough  coal-dealers  at  the 
expense  of  the  Ipswich  dealeis.  When  these  parties  were  first  before  the  court, 
Cresswell,  J.,  in  delivering  the  judgment  (ante,  vol.  i.,  p.  450),  says,— "The  applicants, 
coal-merchants  at  Ipswich,  sent  coals  which  had  been  brought  to  that  port  by  sea,  to 
various  places  on  the  same  lines  of  railway,  and  the  company  charged  them  a  much 
larger  sum  per  ton  in  proportion  to  the  distance  over  which  their  coals  were  carried, 
than  was  charged  to  Messrs.  Pi'ior  ;  and  it  was  manifest  that  the  sums  charged  to 
Messrs.  Prior  for  the  carriage  of  coals  to  different  places  were  fixed  so  as  to  enable 


8C.  B.  (N.  S.)125.        RANSOME  V.  THE  EASTERN  COUNTIES  RAILWAY  CO.         1351 

them  to  compete  in  the  coal  trade  with  Kaiisonie  [725]  &  Co.,  who  had  the  ud\aiitage 
of  having  their  coals  brought  by  sea  to  Ipswich."  Professing  to  act  in  obedience  to 
the  writ,  the  company  framed  an  amended  scale  which  still  gave  the  inland  coal- 
dealers  a  preference  over  the  Ipswich  dealers  so  far  as  the  district  numbered  8  was 
concerned  ;  and  again  a  writ  of  injunction  issued  against  them, — ante,  vol.  iv.,  p.  135. 
Upon  the  motion  for  an  attachment  against  the  company  for  disoliedience  to  that 
writ, — ante,  vol.  iv.,  p.  159, — the  whole  argument  on  their  part  wa.s  based  upon  the 
advantage  to  the  company  of  carrying  the  coals  in  full  train-loads  of  200  tons  or  35 
trucks  :  and  now  their  argument  is  that  it  is  more  advantageous  to  them  to  carry  less 
than  full  train-loads  to  the  several  places  comprised  in  No.  8  district.  [Erie,  C.  J. 
They  carry  in  the  manner  which  they  find  most  convenient  to  themselves.]  This  they 
have  no  right  to  do,  if  thereby  they  impose  an  undue  burthen  on  the  Ipswich  coal- 
dealers,  and  afl'ord  undue  preference  to  the  dealers  in  coal  coming  from  Peterborough. 
Ehi.E,  C.  J.  This  was  a  rule  praying  for  a  writ  of  injunction  against  the  Eastern 
Counties  Railway  Company  pursuant  to  the  liailway  and  Canal  Traitic  Act,  1854, 
injoining  them  to  desist  from  charging  the  Peterborough  coal-dealers  for  the  carriage 
of  coals  brought  from  Peterborough  to  or  towards  Needham-Market,  Stowmarket, 
Elmswell,  Thurston,  Bury  St.  Edmunds,  Hadleigh,  Mellis,  and  Diss,  in  i[uantities  of 
less  than  200  tons  or  35  trucks,  according  to  the  rates  specified  in  the  tariff  for  the 
carriage  of  coals  in  entire  trains  of  200  tons  or  35  trucks,  and  not  according  to  the 
rates  in  the  said  tariff  for  the  carriage  of  coals  of  less  quantities  than  200  tons  or  35 
trucks,  and  to  desist  from  giving  an  undue  preference  to  the  Peterborough  coal- 
dealers  in  respect  of  the  carriage  of  coals  brought  from  [726]  Peterborough  to  or 
towards  Ipswich,  Needham-Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St. 
Edmunds,  Hadleigh,  Mellis,  and  Diss ;  and  to  desist  from  subjecting  the  complainant 
and  the  Ipswich  dealers  in  sea-borne  coals  to  undue  disadvantage  in  respect  of  the 
carriage  of  coals  from  Ipswich  to  or  towards  Needham-Market,  of  Stowmarket, 
Elmswell,  Thurston,  Bury  St.  Edmunds,  Hadleigh,  Mellis,  and  Disss.  The  tariff  in 
question  has  been  under  the  considei'ation  of  the  court,  and  its  principle  has  been 
sanctioned  more  than  once ;  that  principle  being  that  a  railway  company  may 
reasonably,  with  a  view  to  their  own  advantage,  give  encouragement  and  facilities  to 
persons  bringing  large  quantities  of  goods  for  conveyance  for  long  distances,  which 
they  do  not  afford  to  persons  bringing  goods  in  smaller  quantities,  and  to  be  carried 
shorter  distjinees.  The  biriff  in  question  is  framed  upon  that  principle  ;  and  the 
principle  specifically  applied  to  the  scale  was,  that  when  the  Peterborough  coal- 
dealers  consigned  coals  to  the  parlicular  district  numbered  8  in  full  train-loads  of  35 
trucks  or  200  tons,  the  company,  according  to  the  tariff,  were  at  liberty  to  charge 
them  the  lower  rate  which  is  now  complained  of.  The  ground  upon  which  the 
injunction  is  asked  is,  that  the  privilege  of  having  their  coals  carried  into  No.  8 
district  at  the  lowei'  rate  was  aceordeil  to  the  Peterlwrough  dealers  where  the  cou- 
sigimient  was  of  less  than  200  tons  or  35  trucks,  and  that  the  same  advantage  is 
withheld  from  the  Ipswich  ilealcrs  in  sea-liorne  coals.  Upon  examining  tin;  atlidavits 
on  both  sides,  the  conclusion  I  have  come  to  is,  that  the  rule  should  lie  discharged, 
the  complainant  not  having  made  out  that  the  company  have  carried  coals  for  the 
Peterboiough  flealers  at  a  lower  r.'ite  than  that  prescribed  by  the  tiirilf.  In  every 
instance  in  which  the  lower  rate  has  been  charged,  the  consignor  has  sent  a  full  train- 
load  of  200  tons  or  .'J5  trucks,  aiul  [727]  therefore  h<id  entitled  himself  to  demand 
that  they  should  be  carried  at  the  lower  rate.  The  couit  having  already  held  that 
the  tariff  is  a  valid  taritf,  it  is  expedient,  seeing  the  great  interests  that  are  involved 
and  the  engagements  that  have  been  m;ule  ujkju  the  faith  of  it,  that  its  principle  should 
be  a<lhere(l  to.  The  coals  having  been  consigned  from  Peteriioiough  in  full  tiain- 
loail.s,  it  is  said  tli.it  they  are  cariied  into  .\o  8  district  in  smaller  (|uantities  for 
distribution  there.  15ut  it  ap])cars  that  the  gradients  and  other  cii'cumstanccs  render  it 
sometimes  convenient  to  the  conipany  to  break  up  the  train  on  its  ariivai  at  Cambritigc, 
and  send  some  of  the  waggons  on  by  the  ordinary  goods  trains  as  occasion  may  offer. 
There  was,  therefore,  some  semblance  of  ground  for  the  coni])laint,  inasmuch  as  the  com- 
plainant and  his  witnesses  had  never  .seen  a  full  train-load  of  200  tons  or  35  trucks  eomo 
into  Xo.  8  district.  The  explanation,  howevei',  shews  that  no  undue  pi-eforenco  has  in 
reality  been  given  ;  and,  the  tariff  having  boon  established,  the  Ipswich  dealers  have 
no  right  to  complain  of  what  the  company  thus  do  for  ihcir  own  convenience.  It 
has  been  much  pressed  upon  us  in  the  course  of  the  argument  that  the  Ipswich  coal- 
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dealers  have  suffered  from  the  competition  with  the  inland  coal,  inasmuch  as  from  the 
number  of  places  in  the  district  to  which  the  Peterborough  dealers  send  their  coals 
they  are  enabled  to  send  them  in  full  train  loads.  But  that  oliservation  will  apply  to 
all  cases  where  the  construction  of  a  railway  has  made  a  given  district  more  accessible. 
Until  the  inland  coal  could  by  means  of  the  railway  be  brought  into  the  neighbour- 
hood of  Ipswich,  the  dealers  in  sea-borne  coal  had  almost  a  monopoly  of  the  supply. 
The  question  of  competition  is  not  one  that  the  court  can  entertain.  All  we  require 
is,  that  the  company  shall  hold  out  equal  opportunities  and  equal  facilities  [728]  to 
all  persons  using  the  railway  :  and  it  appears  to  me  that  the  stipulation  for  a  lower 
rate  of  charge  for  the  conveyance  of  full  train  loads  is  a  fair  and  reasonable  stipulation. 
Adhering  to  the  principle  of  our  former  decisions,  I  think  this  rule  must  be  discharged. 
But,  looking  at  the  circumstiiuces  by  which  Mr.  Ransome  may  have  been  misled,  I 
cannot  say  that  he  had  no  reason  for  making  this  application.  I  therefore  think  there 
should  be  no  costs. 

WlLLl.A^JlS,  J.  I  am  of  the  same  opinion.  On  the  former  occasion,  one  ground  of 
complaint  made  on  the  part  of  the  Ipswich  coal-dealers  was,  that  the  difference  of 
charge  made  to  the  Peterborough  coal-dealers  was  grossly  disproportioned  to  the 
diHerence  of  distance  which  their  coals  travelled  along  the  railway.  The  answer  then 
made  by  the  company  was,  that  the  expense  of  starting  a  train  was  the  same  whether 
for  a  long  or  a  short  distance,  and  therefore  the  rate  was  not  proportioned  to  the  ;ictual 
distance.  The  contention  on  the  part  of  the  complainant  now  is,  that  the  subsequent 
conduct  of  the  company  shews  that  this  answer  was  illusory,  because  they  still  charge 
the  lower  rate,  although  the  course  pursued  by  them  renders  a  second  stiirt  necessary, 
viz.  at  Cambridge.  Another  ground  of  complaint  on  the  former  occasion  had  reference 
to  the  introduction  of  the  lower  rate  of  charge  only  where  the  coals  were  consigned 
in  full  train-loads  of  iOO  tons  or  3-5  trucks.  It  was  said  that  that  was  unjust  to  the 
Ipswich  dealers,  because  the  lower  rate  of  charge  was  confined  to  the  case  of  consign- 
ments of  full  train-loads  to  a  single  district,  and  the  demand  for  sea-borne  coal  in  the 
district  in  question  was  not  large  enough  to  enable  the  complainant  to  avail  himself 
of  the  leduced  rate  of  carriage.  The  answer  given  to  that  argument  was,  that  the 
company  could  atlbrd  to  carry  full  train-loads  [729]  long  distances  at  a  lower  rate 
than  they  could  carry  smaller  quantities  shorter  distances.  To  day  it  is  said  that  that 
argument  also  was  illusory,  because  it  appears  that  the  companj^  are  content  to  charge 
the  Peterborough  dealers  at  the  reduced  rate  although  their  coals  are  not  carried 
into  Xo.  8  district  in  full  train-loads.  I  agree  that  these  suggestions  afford  no  incon- 
siderable ground  of  suspicion  that  our  former  decision  may  have  proceeded  on  mistaken 
considerations.  But,  though  I  feel  this,  I  also  feel  that  it  would  be  highly  incon- 
venient to  treat  the  present  motion  as  an  application  for  a  re-hearing  I  think  we 
are  bound  to  abide  by  our  former  judgment,  and  that  the  tariff  must  be  considered  as 
established.  There  has  been  no  infringement  of  that  tarifl'  in  point  of  fact.  And  we 
have  no  power  to  interfere  with  the  mode  in  which  the  companj-  choose  to  carry  their 
customeis'  goods,  unless  it  is  shewn  that  there  is  some  undue  prejudice  to  the 
applicant,  or  some  undue  preference  to  a  third  person.  As  long  as  the  tariff  stands, 
and  its  principle  is  not  infiinged,  it  must  be  quite  immaterial  to  the  Ipswich  dealers 
how  the  company  carry  coals  for  others.  I  certainly  would  not  have  assented  to  the 
granting  of  this  rule  if  I  had  understood  the  facts  as  I  now  understand  them.  I 
understood,  that,  when  the  trains  were  broken  up  at  Cambridge,  part  of  the  coals 
were  left  for  consumption  there,  and  the  residue  carried  on  at  the  lower  rate  of  charge 
into  No.  8  district.  If  that  had  been  so,  it  clearly  would  have  been  an  infringement 
of  the  tariff.  But  it  turns  out  not  to  be  the  fact.  All  the  coals  were  originally  con- 
signed from  Peterborough  in  full  train  loads  of  200  tons  or  35  trucks,  and  the  wdiole 
were  carried  into  No.  8  district.  That  being  so,  the  ground  upon  which  the  rule  was 
moved  entirelv  fails.  But,  looking  at  all  the  circumstances  of  the  case,  though  I 
think  the  rule  must  be  [730]  discTiarged,  I  quite  agree  with  my  Lord  Chief  Justice 
that  it  is  not  a  case  of  costs. 

Byles,  J.  (a).  I  am  of  the  same  opinion,  simply  upon  the  ground  that  the  reasons 
upon  which  the  rule  was  founded  have  entirely  failed.  I  agree  with  my  Lord  in 
thinking  that  the  tariff,  which  has  alreadj'  received  the  sanction  of  this  court,  must 
be  strictly  observed.     If  I  had  seen  that  a  smaller  number  than  200  tons  or  35  trucks 

(a)  Willes,  J.,  was  engaged  in  the  Divorce  Court. 
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of  coal  had  heeu  consigned  and  carried  fi-om  Potorlioiough  to  Cambridge,  or  that  less 
than  the  fnll  train  load  so  consigned  had  found  its  way  into  No.  f<  district,  I  should 
have  been  of  opinion  that  the  injunction  should  be  granted.  But  it  appears  from 
Mr.  Moseley's  affifl.ivit  that  the  whole  consignment  is  forwarded,  though,  for  their 
own  convenience,  the  company  send  part  by  the  ordinary  goods  trains.  This  rule, 
therefore,  will  be  discharged,  but  without  costs. 
Rule  discharged,  witbout  costs. 

[731]     \V(joD  V.  The  Epsom  and  ],eatherhead  Railway  Cojipany  and  the 
Wimbledon  and  Dorking  Hailway  Company.     May  30th,  1860. 

[S.  C.  30  L.  J.  C.  P.  82  ;  2  L.  T.  487.] 

The  W.  Railway  Comp.mj'  who  were  impowered  by  an  act  incorporating  the  Lands 
Clauses  and  Railways  Clauses  Consolidation  Acts,  184.5,  to  make  a  railway,  with 
all  proper  stations,  works,  and  conveniences  connected  theiewith,  to  terminate  by 
a  junction  with  the  L.  Railway  at  a  point  marked  on  the  parliamentary  plan,  gave 
the  plaintiti'  notice  that  the  line  of  the  railway  would  pass  through  a  piece  of  his 
land  which  lay  beyond  the  point  of  junction,  but  within  the  line  of  deviation  marked 
in  the  plan,  and  that  such  land  was  lequired  for  the  purposes  of  the  railway,  and 
took  the  necessary  steps  under  the  Lands  Clauses  Coiisi Nidation  Act  to  ac((uire  .-i 
right  of  entry  thereon. — Being  about  to  erect  a  station  upon  the  piece  of  land  in 
question,  the  W.  Company  agreed  with  the  L.  Company  that  the  station  so  to  be 
erected  should  be  used  by  both  companies ;  and  the  terms  of  this  agreement  were 
afterwards  embodied  in  and  contirmed  by  an  act  of  parliament.  The  station  was 
accordingly  built  at  the  joint  expense  of  the  two  companies, — the  W.  Company 
prolonging  their  line  with  a  double  set  of  rails  from  the  point  of  junction  iiito  the 
station  ;  one  line  of  rails  being  for  the  joint  use  of  both  companies,  and  the  other 
for  the  exclusive  use  of  the  W.  Company  :—  Held,  that  the  notice  given  by  the 
\V.  Company  to  the  plaintiff  was  a  sufficient  notice,  although  it  did  not  in  terms 
state  that  the  land  was  lequired  for  the  purpose  of  a  station  ;  that  the  prolonging 
their  line  beyond  the  point  of  junction  into  the  station  was  no  excess  of  their 
powers ;  and  that  the  arrangement  with  the  L.  Company  (who  were  not  in  a  position 
to  take  the  land  themselves)  for  the  joint  use  of  the  station  did  not  vitiate  the  title 
which  the  W.  Company  h.id  already  acquired  to  the  land,  —though  semlile  (per 
Williams,  .f.j,  that,  if  the  W.  Company  took  the  land  for  the  purposes  of  the 
L.  Company  only,  and  parted  with  their  right  to  them,  their  title  might  have  been 
defeated  thereby. 

This  was  an  action  of  ejectment  biought  on  the  10th  of  February,  185,s,  to  recover 
po.ssession  of  1«.  ilr.  28//.  of  meadow  or  [)asture  land,  being  the  souther'n  portion  of  a 
field  of  4«.  I/'.  18/(.  called  Wood's  Field,  in  the  parish  of  K|)som,  in  the  (.-ountv  of 
Surrey.  The  writ  was  directed  to  "The  K])som  and  Ijcatheihead  Riilway  Compan}', 
and  all  persons  entitled  to  defend  the  possession  of  the  premises.  '  The  Kpsom  and 
Leathcrhead  Railway  Company  (hereinafter  called  the  Leatherhead  Company)  appeared 
on  the  27th  of  Februaiy  ;  and,  on  the  8th  of  March,  the  Wimbledon  and  Dorking 
lt;iilvvay  Company  (hereinaftei' called  the  W^imbledon  Company)  appeaieti  and  defended 
uiifler  the  following  order  of  I'ollock,  C.  B.  : — 

"  I  do  Older  that  the  Wimbledon  and  Dorking  Railway  C'ompany  be  at  lilierty  to 
.•ip[)ear  and  defend  this  action,  th.it  company  undertaking  to  ])rovc  that  they  wei'e  in 
possession  at  the  time  of  the  coinmencement  of  this  action,  or  they  are  to  fail.  " 

[732]  l>otli  couqianics  limited  their  defence  to  la.  'Ir.  'I'Aji.  that  being  the  whole 
of  the  ])laiutiirs  land  which  had  been  entered  u[)on. 

The  cause  came  on  to  l)e  tried  bcfor(!  Im'Ic,  C.  .1.,  .it  the  Sur-rcn'  S|iring  Assizes, 
18.JS,  when  a  verdict  was  found  foi-  the  plaintill',  sulijccl  to  the  opniicm  of  the  court 
upon  the  following  case:  — 

Wood's  Field  is  a  Held  of  about  4fir.  \r.  18;*.  in  extent,  situate  in  the  jjarish  of 
Epsom,  ami  hjis  been  the  plaintiff's  land  since  the  year  I8.")4.  In  I)eceml)er,  1855, 
the  plaintiff  received  from  the  Leatherhead  Company,  preliminary  to  their  application 
to  |)arlianicnt  for  an  act  of  incorporation,  the  usual  l.-inilowncr's  notice.  in  this 
notice  the  plaintiff  was  described  as  owner  of  meadow  and  garden  ground  nurnl>crcd  I'J 

C.  V.  XIX.— 43» 
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upon  the  plans  deposited  by  the  company  with  the  clerk  of  the  peace  for  the  county 
of  Surrey,  and  the  railway  was  described  as  passing  through  this  ground  upon  an 
embankment  twenty -one  feet  high.  No.  19  on  the  plans  was  Wood's  Field,  and  iu 
and  upon  the  plans  and  sections  so  deposited  this  embankment  was  represented  as 
upon  the  portion  of  Wood's  Field  in  question  in  this  cause. 

By  an  act  of  parliament  passed  on  the  14th  of  July,  1S56  (which  it  was  agreed 
should  form  part  of  this  case),  the  Leatherhead  Compan}'  were  impowered  to  make 
and  maintciin  a  railway,  with  all  proper  works  and  conveniences  connected  therewith, 
commencing  by  a  junction  with  the  Epsom  branch  of  the  London,  Brighton,  and  South 
Coast  Railway,  in  the  parish  of  Epsom,  in  the  county  of  Surrey,  at  a  point  therein 
near  to  the  Epsom  Station  on  the  said  branch  railway,  and  terminating  at  or  near  to 
the  gas-works  in  the  town  and  parish  of  Leatherhead,  in  the  said  county,  in  the  line 
and  upon  the  lands  delineated  in  the  said  plans,  and  to  enter  upon,  take,  and  use  such 
[733]  of  the  said  lands  as  should  be  necessary  for  that  purpose. 

The  said  Leatherhead  Company  have  never  had  the  consent  of  the  plaintiff  to 
enter  his  land  ;  nor  have  they  purchased  or  agreed  to  purchase  it,  or  given  notice 
to  treat  for  it,  or  attempted  to  exercise  their  powers  for  compulsory  purchase ;  and 
such  powers  expired  on  the  14th  of  January,  185t<. 

In  Decembei',  I  iS56,  the  plaintiff  received  from  the  Wimbledon  Company,  preliminary 
to  their  application  to  parliament  for  an  act  of  incoiporation,  the  usual  landowner's 
notice.  In  this  notice  the  plaintiff  was  described  as  owner  of  meadow,  garden,  and 
garden  ground,  numbered  34  upon  the  plans  deposited  by  the  said  Wimbledon  Company 
with  the  clerk  of  the  peace  for  the  county  of  Surrey  ;  and  the  said  notice  stated  that 
such  land  would  be  required  for  the  purposes  of  the  undertaking  of  the  Wimbledon 
and  Dorking  Railway  Companj',  according  to  the  line  thereof  a.s  then  laid  out,  or 
might  be  required  to  be  tiiken  under  the  powers  of  deviation  which  would  be  applied 
for  in  the  act,  and  would  be  passed  through  in  the  manner  mentioned  in  the  schedule 
to  such  notice.  In  the  schedule,  the  property  in  dispute  was  described  as  being 
within  the  limits  of  deviation  intended  to  be  applied  for,  and  as  not  intersected  by 
the  centre  line  of  the  said  railway  as  laid  down  on  the  said  plans.  According  also  to 
the  last-mentioned  plans,  a  junction  of  the  said  Wimbledon  Company's  railway  with 
the  Leatherhead  Company's  railway,  as  shewn  on  the  said  plans,  was  to  take  place  in 
a  field  at  the  back  or  north  side  of  the  High  Street  of  Epsom,  numbered  26  on  those 
plans,  not  belonging  to  the  plaintiff,  and  distant  about  sixty  yards  from  the  nearest 
point  of  the  portion  of  Wood's  Field  in  question  in  this  cause,  and  about  one  hundred 
and  seventy  yards  from  the  furthest  point  of  that  por-[734]-tion,  measured  in  a  straight 
line  from  the  point  of  junction.  There  was  no  section  deposited  with  the  said  last- 
mentioned  plans,  of  any  line  passing  through  the  field  in  question. 

By  another  act  of  parliament  (which  it  was  also  agreed  should  form  part  of  the 
case),  passed  on  the  27th  of  .'uly,  18.57,  and  incorporating  (inter  alia)  the  Lands 
Clauses  and  Railways  Clauses  Consolidation  Acts,  1845  (8  &  9  Vict.  cc.  18,  20),  the 
said  Wimlsledon  Company  was  impowered  to  make  and  maintain  the  railway  therein- 
after mentioned,  with  all  proper  stations,  works,  and  conveniences  connected  therewith, 
in  the  lines  and  according  to  the  levels  shewn  upon  the  plans  and  sections  relating  to 
the  .said  last-mentioned  lailway  deposited  as  in  that  act  mentioned  (being  the  plans 
last  hereinbefore  mentioned),  and  upon  the  lands  delineated  upon  the  said  plan.s,  and 
described  in  the  books  of  reference  thei'eto,  and  to  enter  upon,  tiike,  and  use  all  or 
any  of  such  lands  as  might  be  necessary  for  those  purposes,  that  is  to  say,  a  railway 
commencing  as  therein  mentioned  and  terminating  in  the  said  parish  of  Epsom  by  a 
junction  with  the  line  of  the  Leatherhead  railway,  as  authorized  to  be  made,  in  a  field 
at  the  back  or  noi'th  side  of  the  High  Street  of  Epsom.  The  whole  of  Wood's  Field 
was  delineated  in  the  last-mentioned  plans,  and  described  in  the  book  of  reference 
thereto  as  No.  34,  and  was  included  within  the  limits  of  deviation  laid  down  upon 
those  plans. 

Upon  the  4th  of  September,  1857,  the  said  Wimbledon  Company,  in  pursuance  of 
the  18th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  gave  the  plaintiff 
notice  to  treat  for  la.  2r.  23^).  of  Wood's  Field  ;  and  in  the  said  notice  they  alleged 
that  the  line  of  their  said  railway  would  pass  through  Wood's  Field,  and  that  the 
said  portion  of  la.  2r.  23^.  was  required  by  them  for  the  purposes  of  the  Wimbledon 
and  Dorking  railway. 

[735]  This  portion  of  la.  2r.  23^;.  includes  the  portion  of  Wood's  Field  on  and 
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thiou^li  which  the  centre  line  of  the  Leiitherheiid  inilway  was  authorized  to  pass  and 
be  constructed  (as  hereinbefore  mentioned),  and  also  other  parts  of  the  said  field  on 
cither  side  of  the  said  centre  line,  and  is  the  land  in  ijuestion  in  this  cause. 

The  plaintifi' on  the  24th  of  September,  1857,  claimed,  in  a  letter  of  that  date, 
from  the  Wimbledon  Company  25001.  for  the  land  in  question,  and  for  the  remainder 
of  the  field,  which  he  rcijuired  them  to  take.  No  agreement  having  been  come  to 
between  the  plaintifi' and  the  said  Wimbledon  Company,  the  said  Wimbledon  Company, 
in  October,  li'^ST,  d\ily  and  regularly  proceeded  untler  the  provisions  of  the  Lands 
Clauses  Consolidation  Act  to  acquire  a  right  of  entry  on  the  land  in  cjuestion  :  and  it 
was  agreed,  that  if  the  said  Wimbledon  Company  had  power  to  take  the  land  in 
question  under  the  circumstances  set  forth  in  the  case,  all  steps  required  by  the  act  of 
parliament  had  been  complied  with 

On  the  15th  of  January,  1858,  the  plaintifi' sent  to  the  said  Wimbledon  Company 
the  following  notice  : — 

'■To  the  Directors  of  the  Wimbledon  and  Dorking  Ivailway  Company,  to 
G.  W.  Horn,  Esq..  their  secreUuy,  to  W.  G.  Koy,  Esq.,  theii-  solicitor,  and  to 
Mr.  William  Butcher,  the  local  agent  employed  by  the  said  company. 

"Take  notice  that  I  have  withdrawn,  cancelled,  rescinded,  and  made  void,  and  do 
herein'  withdraw,  cancel,  rescind,  and  make  void  all  proposals  and  claims  for  compen- 
sation hitherto  made  by  me  or  on  my  behalf  for  or  by  reason  or  in  respect  of  the  said 
companj's  projected  railway  passing  through  the  lands  and  premises  belonging  to  me 
and  in  my  occupation,  situate  at  Epsom,  in  the  county  of  Surioy,  or  anyways  in 
relation  thereto.     Dated,  &c.  "Charles  Wood." 

[736]  In  July,  1856,  after  the  passing  of  the  act  incorpoi'ating  the  Leatherhead 
Company,  the  line  of  the  said  Leatherhead  lailway  was  set  out  for  construction  by 
Mr.  Crosse,  the  engineer  of  the  company,  over  and  across  Wood's  Field,  .according  to 
the  plans  icferrcd  to  in  the  act. 

The  Leatherhead  railway  w;is  always  intended  to  be  and  has  been  constructed  as 
a  railway  with  a  single  line  of  rails  ;  and  it  was  originally  intended  to  have  no  station 
for  the  said  railway  at  Ep.soni,  but  to  use  the  station  at  that  place  of  the  London, 
Brighton,  and  South  Coast  railway. 

Shortly  after  the  passing  of  the  act  incorporating  the  Wimbledon  Company, 
Mr.  Crosse,  the  resident  engineer  of  that  compan}',  proceeded  to  set  out  the  Wimbledon 
line  for  construction. 

The  Wimbledon  line  was  always  intended  to  be  and  has  been  constructed  as  a 
railway  with  a  double  line  of  rails.  Having  no  access  to  a  station  upon  any  other  line 
at  Ep.som,  the  Wimbledon  Company,  previously  to  the  22nd  of  August,  1857,  had 
determined  to  construct  there  a  station  and  station  woi-ks  for  themselves,  upon 
(amongst  other  lands)  a  portion  of  that  part  of  Wood's  Field  now  in  (jucstion  ;  and, 
before  the  Wimbledon  line  had  been  completely  set  out  by  the  engineer,  it  was 
arranged  between  the  Wimlilcdon  and  Leatheihcad  com])anies  that  the  Leatherhead 
C'ompany  shouhl,  instead  of  using  the  said  station  of  the  London,  Brighton,  .and  South 
Coast  r.iilway,  have  the  joint  use  with  the  Wimlilcdon  Company,  upon  certain  terms 
agreed  upon  lietwcen  them  (which  terms  have  been  since  embodied  in  the  act, 
22  it  2;j  Vict.  c.  iii.),  of  the  station  works  so  intended  to  be  constructed  by  the 
^\  imbledon  Company. 

The  last-mentioned  act  accompanied,  and  was  to  form  pari  of  the  case. 

[737]  .\ftcr  tills  arrangement  for  the  joint  use  of  the  proposed  station,  that  is  to 
.say,  in  August,  1857,  in  order  to  facilitiite  the  access  of  the  Wimbleton  Company  to 
the  said  intended  sUitioii  and  works,  it  was  determined  to  alter  the  point  of  junction 
of  the  two  lines  ;  and  an  alteration  was  accordingly,  within  tiie  limits  of  deviation  of 
both  companies,  made  Ijy  the  engineers  n|)on  the  working  plans  of  the  respccti\e 
lailways  ;  but  the  point  of  junction  ,as  .so  .allcrcd  is  still  in  the  field  befoie  mentioned 
as  No.  2(),  and  not  in  Wood's  I'ield.  The  line  of  the  Wimbledon  railway  w;us  then 
set  oul  for  constiiictiou  b}^  the  engineer  of  that  c(Mnpany  over  and  across  the  Land 
in  ((Ucstion,  and  u[)  to  the  road  called  Clay  Hill,  licing  Xo.  28  in  the  Lealhcrhe.id 
jil.m,  and  so  as  with  the  station  ;uid  works  hereinafter  mentiiiried  to  cover  with  some 
adflitional  ground  the  whole  of  the  ground  over  which  the  line  of  the  Lcatherhcjid 
railway  had  been  previously  set  out  for  construction. 
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The  line  of  the  Wimbledon  railway  a.s  thus  set  out  was  of  a  width  adequate  to  a 
double  line  of  rails,  and  to  the  construction  of  a  station  and  station  works.  At  the 
same  time  that  the  alteration  was  made  in  the  point  of  junction,  the  line  of  the 
Leatherhead  railway,  which  had  lieen  set  out  as  aforesaid,  was  (but  within  the  limits 
of  the  land  in  dispute)  diverted  some  yards  to  the  north,  so  that  the  rails  on  the 
portion  so  diverted  would  occupy  no  part  of  the  ground  upon  which  it  was  originally 
intended  to  lay  them. 

Some  portion  of  the  land  upon  which  it  was  proposed  to  erect  such  station  and 
works  is  beyond  and  on  the  south  side  of  the  limits  of  deviation  allowed  by  the  act 
for  incorporating  the  Leatherhead  Company. 

Messrs.  Brassey  &  Ogilvie  were  the  contractors  employed  for  the  construction  of 
both  the  said  railways 

They  entered  into  an  agreement  with  the  Leatherhead  Company  in  October,  1856, 
foi'  the  construction  [738]  of  the  Leatherhead  line  according  to  a  plan  and  section 
thereof,  being  a  plan  and  section  of  the  same  as  set  out  in  July,  18.36,  in  the  mannei- 
aforesaid,  for  construction  :  and  they  sublet  this  contract  to  one  John  Marsh.  Marsh 
began  the  construction  of  this  line  in  July,  1857,  at  a  distance  from  but  working 
towards  "Wood's  Field.  Shortly  before  the  28th  of  October,  1857,  he  had  worked 
close  up  to  the  west  end  of  Wood's  Field,  but  had  not  entered  thereon.  Meanwhile, 
a  contract  had  been  entered  into  b^'  the  said  Messrs.  Brassey  &  Ogilvie  on  the 
15th  July,  1856,  for  the  construction  of  the  Wimbledon  line  in  the  mannei'  and 
direction  in  which  the  same  was  set  out  after  the  said  alteration  of  the  point  of 
junction  and  arrangement  for  the  joint  use  of  the  said  intended  station  and  works. 

The  contract  for  the  construction  of  the  Wimbledon  line  was  sublet  by  Brassey  & 
Ogilvie  tu  one  Clarke. 

In  order  to  provide  stuff'  for  the  construction  of  the  intended  station  and  works, 
it  was  at  the  time  of  the  said  altei-ation  of  the  point  of  junction  also  determined  to 
deepen  two  of  the  cuttings  on  the  Leatherhead  line.  By  this  means  an  additional 
quantity  of  earth  was  furnished,  which  it  was  arranged  by  the  two  companies  should 
be  used  in  increasing  the  width  of  the  proposed  embankment  across  Wood's  and  the 
adjoining  fields,  to  admit  of  the  main  double  line  of  rails  and  of  the  intended  station 
and  works,  including  several  lines  of  sidings ;  and  this  extra  quantity  of  earth  was 
afterwards  in  fact  used  for  those  purposes. 

For  the  extra  work  rendered  necessary  by  the  deeper  cuttings  upon  the  Leatherhead 
line,  as  well  as  by  the  increased  width  of  the  embankment  across  Wood's  and  the 
adjoining  fields,  it  was  agreed  that  Messrs.  Brassey  &  Ogilvie  should  be  and  they 
were  afterwards  in  fact  paid  by  the  Wimbledon  Company  ;  but  the  residue  of  the 
expence  of  the  said  embankment,  that  is,  of  so  [739]  much  of  it  as  was  sufficient  for  a 
single  line  of  I'ails,  was  paid  by  the  Leatherhead  Company. 

On  the  28th  of  October,  1857,  Mr.  Roy,  the  solicitor  of  the  Wimbledon  Company, 
by  their  authority,  sent  the  following  letter  to  Mr.  Ogilvie  : — 

"  28  Great  George  St.,  Westminster, 
"  28th  October,  1857. 

"  Wimbledon  and  Dorking  Kailway  Company. 

"  Dear  sir, — You  may  at  once  take  possession  of  the  following  lands, — 

"Henry  Batson,  Nos.  16,  18,  in  the  parish  of  Ewell,  containing  la.  b:  26/). 

"E.  K.  Northey,  Nos.  12,  13,  14,  17,  18,  in  the  parish  of  Ewell,  containing 
•2a.  2r.  '2p. 

"Charles  Wood's,  No.  34,  in  the  parish  of  Epsom,  containing  1«.  2r.  2.3/). — Yours 
truly,  "W.G.Roy." 

On  the  same  day,  Mr.  Ro}',  by  the  like  authority,  sent  to  Mr.  Crosse  the  following 
etter : — 

"  38  Great  George  Street,  Westminster, 
"28th  Oct.  1857. 

"  Wimbledon  and  Dorking  Riiilway  Companv. 

"Dear  sir, — Possession  may  at  once  be  taken  uf  the  following  lauds,  viz. 
"Henry  Batson,  Nos.  16,  18,  in  the  parish  of  Ewell,  containing  la.  1/-.  26//. 


8  C.  B.  (N.  S.)7M.        WOOD  V.  THE  EPSOM  AND  J.EATH  ERHEA  I  >  KLY.  CO.  1357 

"E.  R.  Noi'thcy,  Nos.  12,  1.'?,  It,  17,  and  18,  in  the  parish  of  Kwell,  containing 
2a.  2r.  2p. 

"Charles  ^\'ood's,  No.  .'SI,  in  the  parish  of  Epsom,  containinjj  la.  2/'.  2.'5/). — Yours 
truly,  "W.  (I.  Rov." 

After  the  receipt  of  these  letters,  the  portion  of  Wood's  Field  in  question  was,  on 
or  about  the  20th  of  [740]  November,  18.57,  fenceil  off  fiom  the  remainder  thereof  by 
a  person  named  Trigg,  who  was  paid  for  the  same  by  the  Wimbledon  Company  :  after 
which  Maish  entered  upon  Wood's  Field,  and  commenced  the  construction  of  an 
embankment  across  the  portion  of  Wood's  Field  in  question 

After  the  embankment  had  been  commenced,  and  in  the  early  part  of  December, 
1857,  Marsh  and  his  men  dug  .some  gravel  out  of  the  land  in  (picstion  in  this  cause; 
and  this  gravel  was  afterwards,  in  18.58,  used  upon  the  Wimbledon  line. 

The  excavation  of  this  gravel  was  paid  for  by  the  Wimbledon  Company. 

After  Marsh  had  been  some  time  at  work  upon  the  said  embankment,  he  received 
orders  from  Biassey  &  Ogilvie  to  make  it  of  increased  width  ;  and  he  accordingl}' 
increased  the  width,  using  for  that  purpose  the  earth  from  the  extra  cuttings  herein- 
before mentioned  of  the  Leatherhead  line  ;  and  the  embankment  was  eventually  com- 
pleted by  him  across  Wood's  Field  of  the  width  and  in  the  manner  in  which  the  same 
had  been  set  out  for  construction  by  the  engineer  of  the  Wimbledon  Company. 

Up  to  the  10th  of  February,  1858,  Maish  and  his  men  were  the  only  persons  who 
woiked  at  the  said  embankment  on  the  land  in  question. 

Half  only  of  the  land  actually  taken  woukl  have  been  lequired  for  the  Leatherhead 
Company  :  but,  for  a  station  and  line  for  the  Wimbledon  Company  as  now  constructed, 
the  whole  of  the  land  actually  taken  would  have  been  required. 

At  the  time  of  the  commencement  of  this  action  neither  of  the  said  lines  had 
been  opened  for  trattic,  and  no  part  of  the  said  intended  station  and  works  had 
been  constructed. 

The  said  lines,  station,  and  works  have  since  been  [741]  completed  in  accordance 
with  .said  arrangement  of  .\ugust,  1857. 

The  Leatherhead  line  was  opened  for  tiatlic  on  the  1st  of  February,  1859,  and  the 
Wimbledon  line  and  station  on  the  4th  of  April,  1859. 

(^ne  of  the  lines  of  rails  across  Wood's  Field,  being  the  southernmost  one,  is  used 
by  both  the  said  companies.     The  other  is  used  by  the  Wimbledon  Company  only. 

Neither  coni])any  has  entered  the  plaintill's  land  for  temporary  purposes  only.  It 
was  agreed  that  copies  of  the  deposited  plans,  and  of  the  ])lans  lefeired  to  in  the  third 
section  of  the  said  act  22  &  2.'5  Vict.  c.  iii.,  should  form  part  of  the  case. 

The  court  were  to  be  at  liberty  to  draw  from  the  above  facts  all  such  inferences 
a  jury  might  draw.  \\ood's  Field  is  shewn  in  the  said  plans  referred  to  in  the  third 
section  of  the  said  act  of  the  22  &  2;5  Vict.  c.  iii.,  the  portion  thereof  in  (piestion  in 
this  cause  being  numbered  9  in  such  plans. 

The  defcTidants  contended,  that,  under  the  circumstances  stated  in  this  case,  the 
plaintiff  was  not  entitled  to  recover  possession  of  the  lanil  in  (|uestion  in  this  cause. 

The  plaintilV,  on  the  other  hand,  contended  that  ho  was  entitled  to  recover  posses- 
sion, as  against  both  or  one  of  the  said  companies,  of  the  whole  or  some  of  the  land 
in  ifuestion  in  this  can.se. 

The  question  for  the  opinion  of  the  court  was,  —  whether  the  ])laintiff  was  entitled 
to  recover  possession  of  the  whole  or  part  of  the  land  in  question  in  this  cause. 
According  to  their  decision,  tlu!  \erdict  was  to  be  entered  for  the  ])lairitill'  for  the 
whole  t)f  part  of  the  said  land,  ot-  for  the  defendants. 

Thrupp  (with  whom  was  Lush,  Q.  C),  for  the  plain  [742]  tiff  (a).      The  question 

(a)  The  ])oints  marked  for  ai'gument  on  the  part  of  the  plaintilV  were  as  follows: — 

"1.  Th.it  the  l']psom  and  Leatherhead  Comp.uiy  had  no  title  to  the  land  in 
(piestion  ; 

"  2.   That,  at  the  counnencenient  of  this  aetioii,  the  \\  imldcdou  and  Dorking  Kail 
way  Company  were  not  in  possession  of  the  land  in  ipiestion,  within  the  legal  me.ining 
of  the  judge's  ordei'  allowing  them  to  come  in  and  defend  : 

"  ;3.  That  the  land  in  question  was  not  necessary  for  the  solo  use  of  the  Wimbledon 
Company  : 

"  1.    That,  if  the  land  in  question  was  necessary  for  the  Wimbledon  Compau}'  a.s 
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is  whether  the  Wimliledoii  and  Dorking  Railwaj'  Company  had  power  to  take  thi.s 
land.  The  Epsom  and  Leatherhead  Railway  Company  had  lost  their  right,  by  reason 
of  the  want  of  notice.  [Williams,  J.  Might  the  Wimbledon  Company  have  had  a 
separate  station?]  There  is  nothing  in  their  act  (20  &  21  Vict.  e.  Ixxii.)  specifically 
pointing  to  a  joint  station  :  but  by  a  subsequent  act,  22  &  2-3  Vict.  c.  iii.,  provision 
is  made  for  the  erection  of  a  joint  station.  The  question  here  is,  how  the  junction 
of  the  two  lines  was  to  be  etfected.  The  21st  section  of  the  Wimbledon  and  Dorking 
Railway  Act  enact.s,  that,  subject  to  the  provisions  in  this  act  contained,  the  company 
may  make  and  maintain  the  railway  hereinafter  mentioned,  with  all  proper  stations, 
works,  and  conveniences  connected  therewith,  in  the  lines  and  according  to  the  [743] 
levels  shewn  upon  the  plans  and  sections  relating  to  the  said  railway  deposited  as 
aforesaid,  and  upon  the  lands  delineated  upon  the  said  plans  and  described  in  the 
book  of  reference  to  such  plans,  and  may  enter  upon,  take^  and  use  all  or  any  of  the 
said  lands  as  may  be  necessary  for  those  purposes,  that  is  to  say, — "a  railway  com- 
mencing by  a  junction  with  the  London  and  South  Western  railway  in  the  parishes 
of  Wimbledon  and  Merton,  or  one  of  them,  in  the  county  of  Surrey,  at  or  near  the 
bridge  thereon  across  a  public  highway  leading  from  Merton  to  Kingston,  called 
Combe  Lane,  and  terminating  in  the  said  parish  of  Epsom  by  a  junction  with  the 
line  of  the  Epsom  and  I-eatherhead  railway,  as  authoi'ized  to  be  made,  in  a  field  at 
the  back  or  north  side  of  the  High  Street  of  Epsom."  That  section  does  not  authorize 
the  Wimbledon  and  Dorking  Railway  Company  to  take  any  land  beyond  what  is 
required  for  the  railway  itself.  The  notice  of  intention  to  take  lands  is  provided 
for  by  the  liSth  section  of  the  Lands  Clauses  Consolidation  Act,  184.5  (8  ife  9  Vict. 
c.  18),  the  provisions  of  which  are  incorporated  with  the  special  act,  in  these  terms  : 
"  When  the  promoters  of  the  undertaking  shall  require  to  purchase  or  take  any  of 
the  lands  which  by  this  or  the  special  act,  or  any  act  incorporated  therewith,  they 
ai-e  authorized  to  purchase  or  take,  they  shall  give  notice  thereof  to  all  parties  interested 
in  such  lands,  or  to  the  parties  enabled  by  this  act  to  sell  and  convey  or  release  the 
same,  or  such  of  the  said  parties  as  shall,  after  diligent  inquiry,  be  known  to  the 
promoters  of  the  undertaking,  and  by  such  notice  shall  demand  from  such  parties 
the  particulars  of  their  estate  and  interest  in  such  lands,  and  of  the  claims  made  by 
them  in  respect  thereof;  and  every  such  notice  shall  state  the  particulars  of  the  lands 
so  required,  and  that  the  promoters  of  the  undertaking  are  willing  to  treat  for  [744] 
the  purchase  thereof,  and  as  to  the  compensation  to  be  made  to  all  parties  for  the 
damage  that  may  be  sustained  by  them  by  reason  of  the  execution  of  the  works." 
In  T/ie  Queen  v.  The  South  Wales  P,ailway  Oompani/,  14  Q.  B.  902,  the  South  Wales 
Railwaj'  Company,  having  power  to  take  and  purchase  lands  and  to  construct  a  rail- 
way according  to  the  plans  and  books  of  reference  deposited  under  their  act,  gave 
notice  to  the  Llanelly  Railway  and  Dock  Company  that  they  (the  South  Wales  Rail- 
way Company)  reqnii-ed  to  purchase  a  small  piece  of  land,  on  part  of  which  the 
Llanelly  railway  was  actually  constructed,  such  piece  of  land  being  set  out  in  the 
said  plans  and  books  of  reference  as  part  of  the  proposed  line  of  the  South  Wales 
railway  ;  l)ut  the)'  afterwards  refused  to  issue  theii'  wari'ant  to  the  shei-iff  to  assess 
the  amount  of  purchase-money,  on  the  ground  that  the  Llanelly  Railway  and  Dock 
Company  had  no  power  under  their  act  to  sell  any  portion  of  land  on  which  their 
railway  was  constructed.  On  mandamus,  at  the  suit  of  the  Llanelly  Railw.ay  and 
Dock  Company,  to  the  South  Wales  Railway  Company  to  issue  their  warrant,  it  was 
held,  that,  as  there  was  no  express  clause  in  any  special  or  general  act  of  parliament 
which  authorized  either  the  Llanelly  Railway  and  Dock  Company  to  sell  any  part  of 
their  actual  line  of  railway,  or  the  South  U'ales  Railway  Company  to  purchase  it, 
the  authority  was  not  to  be  implied  from  the  general  power  given  to  the  South  Wales 
Railway  Company   to  make  their    line   and    to    purchase    lands  according  to  their 

the  line  of  that  company  was  set  out,  that  company  had  nevertheless  no  power  to 
take  this  land,  or  at  the  least  no  power  to  take  the  portion  of  it  upon  and  over  which 
the  Leatheihead  railway  passed,  or  the  portion  of  it  to  the  south  of  the  Leatherhead 
railway  : 

"  5.  That  the  Wimbledon  Company  had  no  power  to  take  the  land  in  question, 
or  any  part  of  it,  for  the  joint  use  of  themselves  and  the  Leatherhead  Company : 

"  That  the  Wimbledon  Company  had  no  power  to  take  the  land  in  question,  or 
any  part  of  it,  for  the  use  or  behoof  of  the  Leatherhead  Company." 
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deposited  plans  and  books  of  reference.  The  present  c;ise  is  stronger  than  that ;  for, 
the  phins  deposited  by  the  AV'imbledon  Company  shewed  no  intention  that  their  line 
should  cross  the  held  in  question.  [Byles,  J.  Under  what  authority,  then,  do  they 
as.sunie  the  light  to  take  this  land  1]  Under  s.  22  of  the  special  act,  20  &  21  Vict. 
c.  [745]  l.vxii.,  which  enacts  that  "the  company  shall,  if  the  board  of  trade  shall  so 
require,  and  either  before  or  at  any  time  after  the  railway  shall  be  open  for  public 
traffic,  construct  and  at  all  times  thereafter  maintain  the  railway  as  a  double  line  of 
railway."  This  is  in  etfect  an  attempt  to  revive  the  e.vpired  powers  of  the  Epsom  and 
Leatherhead  Railway  Company.  In  Dodd  v.  The  Salidfuri/  and  Yeodl  liailivai/  Company, 
5  .Iiirst,  X.  S.  782,  the  Salis'ury  and  Yeovil  Railway  Company  were  authorized  by 
their  act  of  j)arliament  to  make  deviations  in  their  line  of  railway  :  within  the  limits 
of  deviation  the  house  of  M.  D.  stood  near  a  road,  which,  according  to  the  terms 
of  the  act,  the  railway  company  were  authorized  to  make  and  raise  at  a  certain  rate 
of  inclination,  and  carry  over  their  line  of  railway.  The  railway  company  afterwards 
proposed  to  alter  the  course  of  the  road,  according  to  a  plan  which  would  make  it 
necessary  to  pull  down  M.  D.'s  house  :  a  notice  was  served  on  the  plaintiffs,  and  an 
offer  to  accept  a  certain  sum  for  the  house  was  made  by  one  of  them,  which  was  not 
accepted.  The  railway  compaiiy  lieing  about  to  take  possession,  under  the  8.5th  section 
of  the  Railways  Clauses  Consolidation  Act,  184.5,  the  plaintiffs  moved  for  an  injunction, 
on  the  ground  that  the  proposed  new  road  was  intended  for  the  accommodation  of  an 
adjoining  landowner  and  propi'ietor,  who  was  to  pay  part  of  the  expenses  of  the 
alteration  :  and  the  injunction  was  granted.  That  decision  was  alfirmed  on  appeal 
by  the  Lords  Justices  :  see  .3.3  Law  Times,  31 1.  Tlie  Great  Nortlivrn  Railwaii  Company 
V.  The  East  and  JTesl  India  Docks  and  Birmingham  Jundion  Bailtvay  Company,  7  Kailw.iy 
Cases,  .356,  and  The  London,  Brighlmi,  and  South  Coast  Railway  Company  v.  Tlie  London 
and  South  Jrestcrn  Railway  Company,  5  Jurist,  N.  S.  801,  were  also  referred  to. 

[746]  Bovill,  Q.  C.  (with  whom  was  Honyman),  contra  (a).  The  4th  section  of 
the  Wimbledon  and  Dorking  Railway  Act,  18.57,  describes  the  purpose  of  the  incor- 
poration of  the  company:  it  enacts  that  the  subsci-ibers  "shall  ho  united  into  a 
company  for  the  purpose  of  making  and  maintaining  the  railway  thereinafter  described, 
with  all  proper  works  and  conveniences  belonging  thereto,  according  to  the  provisions  of 
that  act  and  the  acts  incoi'porated  therewith,  and  for  other  the  ])urposes  therein  and 
in  the  said  acts  contained  ;"  and  that  they  shall  have  power  "to  purchase  and  hold 
lands  for  the  purjjoses  of  the  undertaking  within  the  restrictions  therein  and  in  the 
said  acts  contained."  Now,  it  is  not  ])ictended  that  the  land  in  question  was  not 
required  for  the  purposes  of  the  Wimbledon  and  Dorking  railway  :  on  the  contrary,  the 
case  expressly  states  that  it  is  so  required.  Then,  the  IGth  section  of  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  !)  [747]  Vict.  c.  20),  provides  that  it  shall  bo 
lawful  for  the  company,  for  the  purpose  of  constructing  the  railway,  or  the  accom- 
modation works  connected  therewith,  to  "  make  or  construct  in,  upon,  across,  under, 


(a)  The  points  marked  for  ai-gumcnt  on  the  pai-t  of  the  defendants  wei'c  as 
follows  : 

"1.  'I  hat,  upon  the  facts  stated  in  the  special  case,  the  plaintiff'  is  not  entitled  to 
recover  : 

"2.  That  the  facts  stated  in  the  case  shew  that  the  land  in  dis])utc  was  bona  fide 
required  for  the  ^Vimblcdll^  arid  Dorking  Company  fur  the  purpose  of  theii'  undei'- 
taking  : 

"3.  That  the  lands  being  delineated  on  the  plans  dc[)osit('(l  by  the  Winililcdon 
and  Dorking  Company,  and  dcsciibcd  in  their  book  of  reference,  that  compjiny  had 
power  to  take  such  lands  under  the  compulsoi-y  clause  of  their  act,  in  the  mode  stated 
in  the  case : 

"4.  That  the  notice  to  Uike  the  land  given  l>y  the  Windiledon  and  Dorking  Rjiil- 
way  Company,  and  the  claim  made  by  the  plaintiff  thereunder,  amounted  to  a  contract 
by  that  coni])any  and  the  ])laintill"  for  the  land  in  <|nestion  at  a  price  to  be  fixed  in 
the  statutory  maimer  : 

"5.  That  the  fact  of  the  W'iinlilcdon  an<l  Dorking  Company  allowing  tlir  l!|)som 
and  Leathei'hc'id  Com])any  to  use  the  lanil  in  dispute  jointly  with  the  former  com|)an3', 
will  not  entitle  the  jilaintilV  to  claim  the  land,  —the  sanu;  being  bona  lide  ro((uired 
fni-  the  purpo.ses  of  the  company." 
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or  over  .any  lands,  or  any  streets,  &c.  witliin  the  lands  described  in  the  said  plans,  or 
mentioned  in  the  said  books  of  refei-ence,  or  any  correction  thereof,  such  temporary 
or  permanent  inclined  planes,  tunnels,  embankments,  aqueducts,  liridges,  roads,  ways, 
passages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences  as  they  think  proper ; " 
and  "  may  do  all  othei'  acts  necessary  for  making,  maintaining,  altering,  or  repairing, 
and  using  the  railway."  In  t'other  v.  The  Midland  Raihmij  Company,  2  Phillips,  469, 
it  was  held,  that,  under  the  words  "  railway  and  works,"  a  railway  company  had  a 
right,  by  the  compulsory  powers  of  their  act,  to  take  a  piece  of  land  for  the  pui-pose 
of  building  a  station.  And  in  Sadd  v.  The  Maldon,  IFitham,  and  Braintree  Hailwai/ 
Comjiani/,  6  Exch.  143,  it  was  held,  that,  under  the  16th  section  of  the  Railways 
Clauses  Consolidation  Act,  a  railway  company  irapowered  by  a  special  act  incorporating 
the  provisions  of  the  general  act  to  construct  "a  railway  and  works"  within  certain 
limits  as  to  space  and  time,  may,  within  such  limits,  without  the  consent  of  the  ownei', 
take  the  land  for  the  purpose  of  constructing  the  various  works  mentioned  in  the 
IGth  section  of  the  general  act,  although  such  works  be  not  necessary,  but  onl\'  con- 
venient for  the  purposes  of  the  company.  In  Crowfonl  v.  The  Chester  and  Holyhead 
liailway  Company,  11  Jurist,  917,  by  an  act  of  parliament  authorizing  an  extension 
of  a  line  of  railway  and  the  construction  of  a  station  (which  act  incorporated  the 
Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  ancl  the  Railways  Clauses  Con- 
solidation Act,  8  &9  Vict.  c.  20),  it  was  enacted,  that,  subject  to  the  powers  of  deviation 
in  the  said  Railways  Clauses  Consolidation  Act  [748]  contained,  it  shou'd  1)6  lawful  for  the 
said  company  to  make  and  maintain  the  said  extension  and  the  said  station,  and  the  said 
station,  and  the  works  connected  therewith,  in  the  lines,  &c.,  and  upon  the  lands  delineated 
upon  the  said  plans,  &c.,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as 
should  be  necessary  for  the  purpose.  The  plaintiff's  lands  were  delineated  upon  the 
plans,  and  marked  1  and  4,  and  the  line  of  deviation  passed  through  both  lots.  The 
company  required  the  entire  of  luts  1  and  4  for  the  purpose  of  extension  and  the 
station  :  and  it  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  company  were  impowered 
to  take  all  or  any  part  of  the  lands  delineated  on  the  plans,  although  beyond  the  line 
of  deviation,  and  although  they  were  not  so  entitled  under  the  powers  of  deviation 
contained  in  the  Railways  Clauses  Consolidation  Act.  By  the  interpretation  clause 
(s.  .3)  of  the  general  act,  it  is  provided  that  the  expression  "the  railway"  shall  mean 
the  railway  and  works  by  the  special  act  authorized  to  be  constructed.  The  49th 
section  of  the  special  act  authorizes  traffic  arrangements  with  the  London  and  South 
Western  and  the  Epsom  and  Leatherhead  railway  companies.  [Byles,  J.  One  or 
other  of  these  two  companies  must  buy  the  land  :  they  could  not  have  each  an 
undivided  moiety.]  That  clearly  is  so.  The  cases  cited  on  the  other  side  have  no 
application  whatevei-. 

The  cases  of  The  North  British  Railway  Company  v.  Tod,  12  Clark  &  Fin.  722, 
Beardmer  v.  The  London  awl  North  Western  Railway  Company,  1  M'N.  &,  G.  11 2,  and 
Pinchin  v.  The  London  and  Blackwall  Railway  Company,  1  K.  &  J.  34,  5  De  Gex,  M'N. 
&  G.  851,  were  also  referred  to. 

Lush,  Q.  C,  in  reply.  No  part  of  the  station  is  erected  on  the  plaintiff's  land- 
The  principle  involved  in  the  case  of  Dodd  v.  Tlie  Salishnry  and  Yeovil  Hail  [749]- 
way  Company,  5  Jui-ist,  N.  S.  782,  is  cleai'ly  applicable  here.  In  Eversjiekl  v.  Tite  Mid- 
Snsse.x  Railway  Company,  28  Law  J.,  Ch.  107,  a  railway  company  had  compulsory 
powers  to  purchase  soil  for  their  works,  and  to  purchase  such  of  the  lands  delineated 
in  the  plans,  and  within  the  limits  of  deviation  indicated  in  the  plans  and  books  of 
reference,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as  should  be  necessary 
for  such  purposes.  They  entered  upon  a  small  piece  of  land  l)elonging  to  A.  B.,  situate 
within  the  limits  of  deviation,  and  made  a  contract  with  him  foi'  the  purchase  of  the 
soil  found  thereon  for  the  purpose  of  making  an  embankment  forming  part  of  the  rail- 
way works  situate  at  some  distance  from  the  other  lands  of  A.  B.  After  this  the 
company  determined  on  the  purchase  of  this  small  piece  of  land  in  fee-simple,  and 
gave  the  required  notices  for  the  assessment  of  its  value.  It  appeared  that  the 
company  did  not  want  the  small  piece  of  land  for  any  other  purpose  than  that  of  taking 
the  soil  for  the  embankment.  On  a  bill  filed  by  A.  B.,  one  of  the  Vice-Chancellors 
granted  an  injunction  to  restrain  the  company  from  taking  the  piece  of  land  ;  atid, 
on  appeal  (the  motion  being  turned  into  a  motion  for  a  decree),  it  was  held  that  the 
fee-simple  of  the  land  was  not  necessary  for  the  making  and  maintaining  the  railway 
within   tlie  meaning  of  the  parliamentary  powers  of  the  company,  but  that,  the  soil 
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ahjiiu  being  wanted,  which  they  might  piirehase  elsewhere  under  their  powers,  the 
injunction  must  be  made  peipetual. 

Erle,  C.  J.  In  this  case  the  plaintiff  had  brought  an  ejectment  on  the  ground 
that  the  land  in  tpiestion  never  passed  from  him  :  and  the  point  to  be  determined  is, 
whether  the  land  passed  to  the  Wimbledon  Company.  It  appears  that  an  act  of  parlia- 
ment had  passed  autho-[750]-rizing  the  Leatherhead  Company  to  carry  their  line 
through  the  land  in  (juestion  :  but  that  company  never  gave  any  notice,  and  so  never 
acquired  any  right  to  the  land.  Another  act  passed  enabling  the  Wimbledon  Company 
to  construct  a  line  from  \\'imbledon  to  Doi  king,  which  was  to  come  down  to  a  point 
of  junction  with  the  Epsom  and  Leatherhead  railway  at  a  short  distiuice  from  the 
plaintiff's  field  :  but,  in  the  parliamentary  plans  shewing  what  lands  might  be  required 
for  the  purposes  of  the  Wimbledon  Company,  the  land  now  in  question  is  included. 
It  is  said  that  the  Wimbledon  line  as  a  line  of  transit  terminated  before  it  came  to 
the  plaintiff's  land,  at  a  point  marked  in  the  parliamentary  plans  as  the  junction 
between  the  Wimliledon  and  the  Leatherhead  line,  and  therefore  that  the  rights 
claimed  over  the  plaintiff's  land  were  rights  in  respect  of  stations,  works,  and  conven- 
iences connected  with  the  railway.  Take  it  on  that  assumption.  The  Wimbledon 
Company  obtained  the  usual  powers  of  lateral  deviation,  and  they  claimed  a  right  to 
take  the  plaintiH's  land  to  a  point  lieyond  the  suggested  termination  of  their  line, 
but  within  the  limits  of  deviation.  They  claimed  a  light  to  take  the  land  for  the 
purposes  of  stations,  works,  and  conveniences  connected  with  the  railway.  It  is  stated 
as  a  fact  in  the  case  that  the  land  in  question  was  required  for  the  purpose  of  a  station 
foi'  the  Wiml>ledon  Company,  and  that  they  had  taken  it  for  the  piu'pose  of  a  station, 
and  had  laid  down  their  rails  upon  it  and  so  prolonged  the  line  marked  upon  the 
parliamentary  plans  deposited  by  them  into  the  plaintiff's  land  so  taken  for  the  purpose 
of  a  station.  IJut,  it  is  said  that,  if  the  Wimbledon  Company  contemplated  the  taking 
of  the  land  for  the  purpose  of  prolonging  the  line  beyor,d  the  terminus  appointed 
by  the  special  act,  it  would  be  a  forfeiture,  and  that  their  putting  their  rails  into  the 
station  was  [751]  a  prolongation  of  the  line  in  excess  of  their  powers,  and  so  a  forfeiture. 
It  seems  to  me  to  be  idle  to  suppose  that  it  could  have  been  the  intention  of  pailia- 
ment  that  the  company  should  stop  their  trains  short  of  the  station.  Having  authorized 
the  comijaiiy  to  take  the  land  for  the  purposes  of  their  stations,  works,  and  conven- 
iences, it  appears  to  me  that  they  authorized  them  to  continue  their  line  into  the  land 
so  taken  for  the  purjw.ses  of  a  station,  and  to  lay  down  such  rails  as  migiit  be  reipiired 
for  the  more  convenient  use  of  the  station.  That  being  so,  it  seems  to  me  that  the 
whole  of  the  case  on  the  part  of  the  plaintiff  is  disposed  of,  because  it  is  found  that 
the  Wimbledon  Company  complied  with  all  the  conditions  necessary  under  the  parlia- 
mentary provisions  to  vest  in  themsehes  the  jjowerof  compulsorily  taking  the  plaintiff's 
land. 

One  ground  of  objection  ui'ged  against  the  Wimbledon  Company,  is  that,  in  the 
notice  which  they  gave  the  plaintiff,  they  intimate  that  the  line  of  railway  will  run 
through  his  land,  and  that  the  land  is  required  by  the  company  for  the  purposes  of 
their  railway  :  and  it  is  contended  that  all  their  rights  are  defeated  l)ecause  they  have 
not  stated  that  the  line  will  run  as  marked  in  the  parliamentary  plan,  and  will  be 
(jontinued  into  the  station  upon  the  land  recpiired  for  the  purposes  of  a  station.  That, 
as  it  seems  to  me,  is  a  very  narrow  and  porveited  construction  of  the  notice.  The  real 
substance  of  the  question,  is  this,  — Have  the  Wimbledon  Company  need  of  this  land, 
and  have  they  given  the  notice  required  to  clothe  themselves  with  the  right  of  taking 
it  under  the  compulsory  clauses  of  the  statute?  I  am  of  opinion  that  the  notice  gives 
full  information  to  the  owner  of  the  land  that  it  is  to  be  taken  for  the  (jurposes  of  the 
railway,  and  that  there  is  nothing  therein  to  defeat  or  aliri<lge  its  etl'ect. 

Another  main  ground  of  objection  is  this.  The  [752]  I'lpsoin  and  Leatherhead 
Railway  C-oinjiany  lirst  ol)lained  an  act  of  parliament  authorizing  them  to  make  a 
railway  from  Lpsom  to  Leatherhead,  pi-ior  to  which  they  gave  the  ])laintiti'  notice  of 
their  intention  to  a|)ply  for  ])oweis  which  would  enable  them  to  take  his  l.inii,  but 
they  never  gave  him  notic^e  that  ihcy  me.uit  to  take  his  land.  The  Wimbledon  and 
Dorking  Railway  Com])any,  having  siibsc<|ucritly  obtained  an  act  authorizing  them  to 
make  a  railway  from  Wimbledon  to  l"q)som,  which  was  to  terminate  by  a  junction  with 
the  line  of  the  Epsom  and  Leatherhead  iviilway,  gave  the  plaintill'  notice  that  their  line 
would  pass  thiough  the  land  in  question,  and  that  the  .same  would  l)e  reipiired  by  them 
for  the  purposes  of  their  railway.     The  Wimbledon  Company  then  agreed  with  the 
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Leatherhead  Company,  with  the  sanction  of  parliament  (22  A-  24  Vict.  c.  iii.),  to 
con.stTLiet  a  station  at  I'^psom  for  their  joint  use  :  ami  the  result  of  that  agreement 
wa.s  that  the  Wimbledon  Company  entered  upon  the  land  and  laid  down  a  double 
line  of  rails,  and  agreed  with  the  Leatherhead  Company,  that,  as  to  one  of  those  lines, 
the  Leatherhead  Company  should  use  it  as  a  junction,  and,  having  gone  into  the  station 
at  one  end  and  used  the  station,  should  go  out  at  the  other  end  towards  Leatherhead 
on  a  line  of  their  own  ;  the  other  line  being  exclusively  used  by  the  Winibleflon  Com- 
pany. Upon  these  facts,  it  is  urged  on  the  part  of  the  plaintiff,  that,  if  the  Wimbledon 
Company  gave  a  notice  for  the  pni'pose  of  giving  to  the  Leatherhead  Company  an 
nnanthorized  advantage,  they  thereliy  forfeited  their  right  to  take  the  land.  The  first 
answer,  however,  to  that  argument  is  that,  if  a  railway  company  authorized  to  take 
land  for  the  purpose  of  the  undertaking  complies  with  all  the  requiiements  of  the  act 
of  parliament,  it  acquires  a  legal  title  to  the  land.  If  the  purpose  of  the  company 
were  to  use  the  land  in  a  manner  which  would  be  [753]  ultra  vires,  as  well  as  for  the 
purpose  of  their  railway  and  works,  I  am  not  aware  that  that  would  operate  a  forfeiture 
and  give  the  owner  a  right  to  maintain  ejectment  for  the  land.  I  cannot  assent  to  that 
proposition.  Possibly  it  might  be  ground  for  an  application  to  a  eouit  of  equity  for  an 
injunction  ;  and  cases  were  referred  to  with  that  aspect.  But  it  is  unnecessary  to  go 
into  that  here,  because  I  am  of  opinion  that,  under  the  49th  section  of  the  Wimbledon 
and  Dorking  Railway  Act,  the  two  companies  might  legitimately  arrange  for  the  joint 
use  of  the  station.  That  section  enacts  that  "it  shall  be  lawful  for  the  (Wimbledon) 
company  on  the  one  hand,  and  the  London  and  South  Western  Railway  Company  and 
the  Epsom  and  Leatlieihead  Railway  Company  on  the  other  hand,  to  entei-  into  and 
carry  into  effect  such  agreements  and  arrangements  as  they  may  think  fit  in  respect 
of  the  I'egulation  and  management  b\-  the  company  and  such  two  companies  of  the 
ti'aftic  upon  or  over  their  respective  railways,  or  any  part  thereof,  and  with  respect 
to  the  division  and  apportionment  between  the  respective  companies  parties  to  any 
such  agreement  or  arrangement  in  respect  of  the  expenses  incurred,  and  of  the  tolls, 
rates,  and  charges  received  in  respect  of  such  traffic."  It  seems  to  me  that  parliament 
contemplated  that  these  two  comp.-uiies  might  act  in  conjunction.  It  is  manifestly  in 
furtherance  of  the  intention  of  the  Legislature  that  the  Wimbledon  Company,  having 
taken  the  land  in  question  for  the  purpose  of  their  railway,  should  have  power  to  make 
an  arrangement  with  the  Leatherhead  Company  for  the  joint  \ise  by  them  of  the  line 
lawfully  laid  down  by  the  Wimbledon  Company,  and  for  the  use  of  the  station  which 
was  contemplated  as  part  of  the  line.  Then,  the  Leatherhead  Company  having  come 
into  and  used  the  station,  there  was  nothing  to  prohibit  them  from  [754]  using  the 
line  to  go  on  towards  Leatherhead.  I  think  the  legal  title  to  the  land  in  question 
was  taken  out  of  the  piaintift'  by  the  steps  taken  by  the  Wimbledon  Company,  and 
that  none  of  the  points  relied  on  by  him  affect  the  validity  of  that  company's  title. 

The  argument  of  this  case  has  occupied  a  very  considerable  time  ;  and  I  have  had 
some  difficulty  in  ascertaining  what  it  was  that  the  plaintiff  relied  upon.  The  plaintifi' 
has  had  all  that  he  could  be  entitled  to  when  he  obtained  the  value  of  the  land  from 
the  Wimbledon  Company.  \Vhen  the  fee-simple  was  once  parted  with  to  that  company, 
I  am  utterly  unable  to  comprehend  how  the  piaintift'  could  be  interested  as  to  whether 
the  land  was  exclusively  used  for  the  purposes  of  the  Wimbledon  Company,  or  whether 
they  allo^'ed  the  Leatherhead  Companj-  to  participate  in  the  enjoyment  of  it.  We  can 
only  deal  with  the  legal  rights  of  parties.  It  seems  to  me  that  the  plaintiff  has  shewn 
no  legal  right  to  maintain  this  action,  and  consequently  that  our  judgment  should  be 
for  the  defendant. 

WiLLl.AMS,  J.  I  am  of  the  same  opinion.  Two  points  in  substance  have  been 
contended  for  on  the  part  of  the  plaintiff.  The  first  i.s,  that  the  Wimbledon  Com- 
pany had  no  authority  imder  their  act  to  t;ike  the  plaintiff's  land  for  the  purpose 
for  which  they  have  taken  it,  that  purpose  being,  though  a  purpose  of  their  own, 
not  such  a  purpose  as  was  contemplated  by  the  act  of  parliament.  The  second 
point  I  understand  to  be  this,  that,  assuming  that  the  Wimbledon  Company  had 
power  to  take  the  land  for  their  own  purposes,  in  reality  they  did  not  take  it  for 
their  own  purposes,  but,  as  to  a  portion  of  it  at  lea^t,  for  the  purposes  of  the 
Epsom  and  Leatherhead  Railway  Company.  Upon  that  part  of  the  case,  I  must 
confess  I  do  not  entertain  'luito  so  clear  an  opinion  as  my  Lord  Chief  Justice  has 
[755]  intimated  :  and  I  think  that,  if  the  plaintift"s  view  of  the  facts  were  correct, 
the  point  might  be  open  to  much  argument  and  l)e  deserving  of  consideration. 
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As  to  the  first  question,  it  appears  to  me,  upon  looking  at  the  act  of  parliament, 
and  at  the  docunieiit.s  referred  to  in  the  special  ease,  to  be  quite  clear  that  the 
Wimliledoii  Conij)aiiy  had  power  to  take  the  land  in  (juestion,  if  it  were  really- 
required  by  them  for  the  purpose  of  constructing  thereon  a  portion  of  their  line,  or 
for  the  purjjose  of  a  station,  works,  and  conveniences  coiuiected  with  their  railway. 

As  to  the  second  point,  the  case  stands  thus  : — The  plaintiti'  insists  that,  as  to  a 
portion  of  the  land  in  (juestion,  viz.  that  jwrtion  over  which  the  line  used  by  the 
Leatherhead  Company  runs,  the  Wimbledon  Company  did  not  in  reality  purpose  to 
take  that  as  a  portion  of  theii-  own  property,  or  for  the  direct  convenience  of  a  junction 
of  their  lino  with  the  Epsom  and  Le.itherhead  line,  but  to  take  it  for  the  purpose  of 
forming  a  portion  of  the  Epsom  and  Leatherhead  line.  If  that  had  manifestly  been 
so  upon  the  facts,  if  the  object  of  the  Wimbledon  Company  in  taking  the  land  had 
been  merely  to  enable  the  Jjeatherhe.'id  Company  to  complete  their  line,  and  the 
former  company  were  only  to  have  running  poweis  or  some  such  enjoyment  over 
it,  I  think  the  case  would  be  open  to  some  ditficulty.  But,  upon  the  facts  stated 
in  the  special  case,  I  do  not  think  we  are  justified  in  coming  to  the  conclusion 
that  that  was  the  purpose  for  which  the  Wimbledon  Company  required  the  land. 
It  appears  that  the  Wimbledon  Company  gave  the  plaintift'  notice  that  they  required 
this  land  for  themselves  as  a  portion  of  their  line  and  the  works  and  conveniences 
connected  therewith  :  and  the  effect  of  that  notice,  and  of  the  statute,  was  to  vest  in 
them  the  land  coni])riscd  in  [756]  that  notice.  I  see  nothing  upon  the  face  of  the 
case  which  leads  to  the  conclusion  that  there  was  any  bargain  between  the  Wimbledon 
Company  and  the  Leatherhead  Company  that  there  should  ])e  any  tiansfei'  of  the 
propeity  by  the  Wimbledon  Company,  when  acquired  by  them,  to  the  Leatherhead 
Company.  In  support  of  the  plaintiff's  contention,  two  circumstances  are  relied  on  : 
the  first  is  that,  in  the  consti-uction  of  the  line,  a  portion  of  the  expence  was  borne  by 
the  Leatherhead  Company,  and  that  th.it  portion  of  the  embankment  over  which  the 
line  used  by  that  company  ran  was  constructed  by  their  agent,  who  was  to  be  paid  by 
them  :  and  the  other  is,  that  the  Leatherhead  line  was  opened  for  traffic  first  as  an 
independent  line  of  railway.  But  I  do  not  think  that  these  circumstances  are  sufficient 
to  vary  the  ordinary  result  of  the  steps  taken  by  the  Wimbledon  Company  to  acquire  the 
land,  viz.  to  vest  the  legal  proper-ty  in  them.  It  is  clear  that,  unless  tlie  arrangement 
between  the  Wimbledon  Company  and  the  Leatherhead  Company  goes  so  far  as 
absolutely  to  vest  the  .soil  itself  in  tlie  lattei-,  it  is  of  no  importance  in  the  case, 
because  there  is  no  legal  impediment  oi-  objection  in  the  W^imbledon  Company 
undei'  their  act  of  parliament  getting  and  retaining  posse.ssion  of  land  which  they 
wanted  and  which  they  had  a  right  to  acquire  for  the  purpose  of  their  railway, 
works,  and  conveniences,  that,  when  they  have  accpiii-cd  it,  tiiey  |)ermit  tlie  Leather- 
head Company  to  have  a  joint  use  with  themselves  of  the  land  so  acquiied.  The  soil 
remains  vested  in  the  Wimbledon  Coiupany,  Tiotwithstanding  the  arrangement  under 
which  the  enjoyment  of  it  is  shared  by  them  with  th(!  Loatherheail  Comp.iny.  For 
these  reasons,  I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 

[757]  BviJis,  .I.(a).  Notwithstanding  we  have  had  the  advantage  of  listening  to 
both  the  learned  counsel  for  the  plaintiff',  I  think  the  defendants  arc  entitled  to  our 
judgment.  It  was  for  some  time  in  controveisy,  l)Ut  it  is  now  conceded  that  the 
land  in  question  was  within  the  limits  of  the  line  of  deviation  of  the  Wimbledon 
Company,  and  that  that  company  had  an  undoubted  right  to  take  it  under  their 
notice,  if  they  i-(!(iuiied  it  for  the  [inrpose  of  a  stiition  for  their  own  use.  It  is  also 
clear  from  the  act  of  parliament,  that,  at  the  time  they  took  the  land,  it  was  contem- 
plated that  there  was  to  lie  a  junction  of  the  two  lines  of  the  Wimbh'dctn  and  the 
Leatherheail  companies  :  and,  wherever  there  is  a  junction,  there  necessarily  must  be 
some  i)ortion  of  th(^  line,  longer  or  shorter  according  to  circumstances,  of  which  l)oth 
companies  will  rcipiirc  the  use.  The  "ilst  section  of  the  Wimbledon  and  Dorking 
liailway  Act  albules  to  this  junction  ;  for,  it  describes  the  railway  authorized  by  that 
act  to  be  made,  as  being  "a  r.iilway  commencing  by  ;i  junction  with  the  London  and 
South  Western  railway,  in  the  parishes  of  Wiml)ledon  an<l  Merlon,  or  one  of  them,  in 
the  eouiity  of  Surrey,  at  ov  near  the  ))ridgc  thereon  across  a  public  highway  loading 
from  Morton  to  Kingston,  called  Combe  Lane,  aiifl  termin.ating  in  the  said  ivirish  of 
Epsom  by  a  junction  with  the  lino  of  tho  I'^psom  and  Loatherheail  railway  as  iiutho- 

(a)  Willos,  J.,  was  engaged  in  the  Divorce  Court. 
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lized  to  be  made  in  a  field  at  the  back  or  north  side  of  the  High  Street  of  Epsom  : " 
and  the  49th  section  enables  the  Wimbledon  Company  on  the  one  hand,  and  South 
Western  Eailway  Company  and  the  Epsom  and  Leatherhead  Railway  Company  on 
the  other  hand,  to  enter  into  and  carry  into  effect  such  agreements  and  arrangements 
as  they  may  think  fit  in  respect  of  the  regulation  and  management  by  them  and  such 
two  companies  of  the  traflie  upon  or  [758]  o\er  their  respective  railways,  or  any  part 
thereof.  Some  land,  therefore,  it  is  clear,  would  be  needed  for  the  joint  purpose  of 
the  two  railways  ;  and  the  statute  must  have  intended  that  it  should  be  acquired 
somehow.  How,  then,  was  it  to  be  acquired?  Each  company  might  have  given 
notice  to  the  owner  that  they  required  an  undivided  portion  of  it.  That  would  not 
do.  The  owner  could  not  be  compelled  to  sell  an  undivided  portion  ;  neither  com- 
pany, therefore,  could  give  such  a  notice ;  there  is  no  authority  and  no  piovision  in 
the  act  of  parliament  for  such  a  proceeding.  A  joint  notice  cannot  be  given  by  the 
two  companies.  What,  then,  is  to  be  done  I  One  of  them  must  necessarily  give  a 
notice  for  the  land  which  is  to  be  iised  by  the  two  jointly.  Accordingly,  the  Wimbledon 
Company  gave  the  plaintiff'  notice  that  they  required  this  land,  which  they  clearly  had 
a  right  under  their  act  of  parliament  to  take,  for  the  purpose  of  their  own  line  only. 
If  in  their  notice  they  had  said  that  the  land  was  required  for  the  pui'pose  of  a  station, 
the  notice  would  have  been  unobjectionable.  If  they  had  afterwards  run  a  line  or  a 
double  line  of  rails  into  the  station,  it  would  have  been  perfectly  competent  to  them 
to  do  so.  But  it  is  saifl  that  the  notice  is  bad  because  it  states  that  the  line  of  railway 
will  pass  through  the  land,  whereas,  it  is  contended,  it  ought  to  have  stated  that  the 
station  or  the  works  and  conveniences  connected  theiewith  would  be  constructed  upon 
the  land.  But  it  seems  to  me  that  the  line  of  railway  does  is  one  sense  pass  through 
the  land  in  question,  because,  although  the  trains  would  pass  the  actual  line  of  junction 
before  arriving  at  the  station,  yet  it  was  a  line  used  by  the  Wimbledon  Company,  and 
which  might  have  been  used  by  them  even  if  the  line  had  extended  no  further  ;  for 
they  might  surely  have  laid  down  a  line  of  rails  into  their  station.  In  fact  it  is  a 
[759]  line  which  is  used  by  the  Wimbledon  Company  in  the  progress  of  completing 
the  junction.  It  is  said  that  the  owner  of  the  land  should  have  pi'ecise  notice  where 
it  is  proposed  the  line  of  railway  should  run.  It  seems  to  me  that  this  notice  gives 
him  all  the  information  he  could  reasonably  require :  the  line  does  pass  through  his 
land  in  the  sense  in  which  it  is  necessary  that  he  should  understand  that  statement. 
I  think  there  is  nothing  objectionable  in  the  form  of  the  notice.  But  then  it  is  said 
that  it  was  not  competent  to  the  Wimbledon  Company  to  take  land  for  the  purposes 
of  the  Leatherhead  Company,  who  had  lost  their  power  to  take  it  for  themselves. 
But  this  land  was  not  so  taken  ;  it  was  not  taken  for  the  purposes  of  the  Leatherhead 
Company,  but  it  was  taken  by  the  Wimbledon  Company  for  the  purposes  of  their  own 
railway  and  works.  And,  even  if  it  had  appeared  that  the  land  was  taken  for  the 
joint  purposes  of  the  two  companies,  inasmuch  as  it  was  necessary  for  the  purposes  of 
eft'ecting  the  junction,  and  as  only  one  of  them  could  take  it,  and  the  Wimbledon 
Company  alone  was  in  a  position  to  do  so,  I  should  have  thought  that  the  notice 
given  by  them  was  within  the  powers  of  their  act.  The  land,  then,  being  vested  in 
the  Wimbledon  Company,  it  is  quite  immatei'ial  what  was  afteiwards  done  with  it. 
The  statutory  conveyance  has  clearly  vested  the  soil  of  this  poi'tion  of  the  land  in  the 
Wimbledon  Company  :  and  that  constitutes  a  sufficient  defence  to  this  action. 
Judgment  for  the  defendants. 

[760]  The  Guardians  of  the  Poor  of  the  City  of  London  LTnion,  Appel- 
lants :  David  George  Acocks,  one  of  the  Overseers  of  the  Poor  of  the  Parish 
of  St.  Mary  Mounthaw,  Respondent.     June  8th,  1860. 

[S.  C.  8  W.  R.  608.  Principle  approved,  Smil  v.  IFicjtm  Sanitan/  Authmity,  1886, 
56  L.  T.  440.  Applied,  Caistor  Union  v.  North  Kelsey  Overseers,  1890,  59  L.  J. 
M.  C.  103.] 

The  6th  section  of  the  statute  22  &  23  Vict.  c.  49,  is  retrospective  in  its  operation. — 
The  guardians  of  the  London  Union  made  an  order  upon  one  of  the  parishes  com- 
prised therein  for  the  payment  of  a  sum  which  included  a  balance  due  from  the 
parish  at  the  preceding  half-year,  which  balance  was  made  up  of  the  accumulated 
balances  of  several  successive  years  ;— Held,  that  the  order  was  rendered  invalid  by 
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the  fJth  section  of  the  22  it  23  Vict.  c.  49. — A  refusal  of  justices  to  order  payment 
of  money  under  such  an  order  is  no  bar  to  a  future  proceeding  to  enforce  it.  And 
such  refusal  is  ground  of  appeal  to  one  of  the  superior  courts,  under  the  20  &  21 
Vict.  c.  43. 

This  was  a  special  case  stated  1)V  justices  of  the  city  of  London,  under  the  20  & 
21  Vict.  c.  43. 

On  the  7th  of  January,  lS(iO,  at  a  special  session.?  of  the  peace  of  the  city  of  London 
summoned  for  the  purpose,  the  respondent  appeared  before  the  justices  in  answer  to 
a  summons  issued  again.st  him  upon  the  application  of  the  appellants,  under  the  2  & 
3  Vict.  c.  84,  to  shew  cause  why  a  sum  of  4121.  required  by  the  appellants  by  a  con- 
tribution-order dated  the  13th  of  September,  1859,  to  be  paid  to  their  treasurer  by 
the  respondent  and  other  officers  of  the  respondent's  parish  on  the  10th  of  October, 
1859,  had  not  been  paid  ;  and  the  said  complaint  was  then  heard  before  the  justices 
at  the  said  sessions,  and  certain  questions  of  law  arose  for  their  consideration  ;  and 
they  determined  the  .said  matters  in  favor  of  the  respondent.  The  appellants,  being 
dissatisfied  with  their  decision,  as  being  founded  upon  an  erroneous  determination  of 
the  said  questions  of  law,  dulj'  applied  to  the  justices  to  state  and  sign  a  case  setting 
forth  the  facts  and  the  grounds  of  their  determination  for  the  opinion  of  this  court. 
The  justices  thereupon  stated  the  following  case,  setting  forth  the  facts  and  grounds 
of  their  determination  : — 

The  appellants,  the  guardians  of  the  poor  of  the  City  of  London  Union,  were 
incorporated  more  than  twenty  years  ago ;  and  the  union  consists  of  ninety-eight 
parishes,  of  which  the  respondent's  parish  is  one. 

The  appellants,  under  the  authority  of  the  Poor  Law  Amendment  Act,  4  &  5  W.  4, 
c.  76,  and  of  the  orders  of  [761]  the  poor  law  commissioners  made  by  virtue  thereof, 
have  had  the  management  of  the  relief  and  maintenance  of  the  poor  of  the  said 
ninety-eight  parishes  of  the  said  union  from  the  time  of  their  said  incorporation  down 
to  the  present  time  ;  and  have  levied  contributions  upon  the  said  several  parishes  for 
the  purpose  of  defraying  the  expenses  of  so  doing. 

The  81st  and  82nd  articles  of  the  consolidated  order  of  the  poor  law  commissioners, 
dated  the  24th  of  July,  1 847,  are  as  follows  : — 

Article  81.  "The  clerk  shall  four  weeks  at  least  before  the  25th  day  of  March 
and  the  29th  day  of  September,  respectively,  in  each  year,  refer  to  and  ascertain  the 
cost  to  each  parish  in  the  union  for  the  maintenance  of  the  poor,  and  other  separate 
charges,  as  well  as  for  the  common  charges  incurred  in  the  half  of  the  last  year  corre- 
sponding to  the  half  year  ne.xt  coming,  and  shall  estimate,  and  as  near  as  may  be 
divide  amongst  the  parishes,  any  c.\traoi-dinary  charges  to  which  the  union  may  be 
liable  in  the  coming  half-year ;  and  he  shall  also  estimate  the  probable  balance  due  to 
or  from  the  parish  at  the  end  of  the  current  half-year  ;  and  shall  then  prepare  the 
orders  on  the  several  parishes  for  the  sums  which  upon  such  computation  it  shall  appear 
neces.sary  for  them  to  contribute  to  the  expenses  of  the  luiion  for  the  coming  half-year  ; 
and  the  orders  so  prepared  shall  be  laitl  before  the  guardians  for  their  consideration 
three  weeks  at  least  before  the  e.xpiration  of  the  current  half-year." 

Article  82.  "  The  guardians  shall  make  orders  on  the  overseers  or  other  proper 
authorities  of  every  parish  of  the  union,  from  time  to  time,  for  the  payment  to  the 
guardians  of  all  such  sums  as  may  be  rei[uired  by  them  for  the  relief  of  the  poor  of 
the  parish,  and  for  the  contriliutiuu  of  the  paiish  to  the  common  fund  of  the  [762] 
uni(jn,  and  for  any  other  expenses  chargeable  by  the  guardians  on  the  parish  ;  and  in 
such  order  the  contributions  shall  be  directed  to  be  paid  in  one  sum,  or  by  instilments, 
on  days  specified,  as  to  the  guanliaus  nia}'  seem  lit.  ' 

The  cour.se  pursued  by  the  appellants  in  levying  these  conliibiuiiius  upon  the  .said 
several  parishes,  is  by  such  orders  directed  to  be  as  follows  :  — 

Four  weeks  at  least  before  the  25th  of  .Mai'ch  and  the  29th  of  September,  respec- 
tively, in  each  year,  the  clerk  of  the  appellants  shall  refer  to  and  iiscertain  the  cost 
to  each  parish  in  the  union  for  the  maintenance  of  the  poor  and  other  separate  charges, 
as  well  as  for  the  common  chai-ges  incurred  in  the  half  of  the  last  ycjir  corresponding 
to  the  half-year  ne.xt  coming,  and  estimate,  and  as  near  as  can  be  divide  amongst  the 
])arishcs,  any  extraordinary  charges  to  which  the  union  may  be  liable  in  the  coming 
half-year,  and  al.so  estimate  the  proliablc  l)alanco  due  to  or  from  the  parish  at  the  end 
of  the  current  hall-yeai',  and  then  prepare  oidcrs  on  the  .several  parishes  for  the  sums 
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which  upon  such  computation  it  appears  necessary  for  them  to  coiitriliute  to  the 
expenses  of  the  union  for  the  coming  half-year :  and  the  oiders  so  prepared  are  to  be 
laid  before  the  appellants  for  theii-  consideration  three  weeks  at  least  before  the 
expiration  of  the  current  half-year. 

The  appellants  are  diiected  then  to  make  orders  on  the  overseers  or  other  proper 
authorities  of  every  parish  of  the  union,  from  time  to  time,  for  payment  to  the  appel- 
lants of  all  such  sum.s  as  may  be  requiied  by  them  for  the  relief  of  the  poor  of  the 
parish,  and  for  the  contriliution  of  the  parish  to  the  common  fund  of  the  union,  and 
for  any  other  expenses  chargeable  by  the  appellants  on  the  palish  ;  and  in  such  order.s 
the  contributions  are  directed  to  be  paid  in  one  sum,  or  In'  instalments,  [763]  on  days 
specified,  as  to  the  appellants  it  .seems  lit.  The  said  balance  so  taken  into  calculation 
in  favour  of  or  against  the  pai'ish  in  estimating  the  amount  of  the  contribution-orders 
for  the  following  half-year,  is  directed  to  lie  and  is  estimated  by  placing  the  sums  of 
money  received  from  the  parish  by  the  treasurer  of  the  union  in  the  course  of  the 
half-year  then  drawing  to  a  close  on  one  side  of  the  account,  and  the  actual  expenditure 
and  sums  chargeable  to  the  paiish  for  the  same  half-year  on  the  other,  and  the  differ- 
ence (if  any)  constitutes  the  balance.  A  copy  of  this  account  was  made  up  to 
Michaelmas,  18-59,  and  was  delivered  to  the  respondent. 

The  clei'k  of  the  appellants,  in  estimating  whether  any  and  what  balance  as  afore- 
said is  to  be  taken  into  account  in  favoui-  of  or  against  any  parish,  is  not  guided  by 
the  amount  which  may  have  been  called  for  by  the  appellants  in  the  contribution-orders 
for  the  half-yeai-.  These  calls,  it  appears,  generally  turn  out  either  to  exceed  or  fall 
short  of  the  actual  amount  of  charges  and  expenditure  for  which  the  parish  is  liable 
in  the  course  of  the  half-year ;  it  being  the  exception  for  the  contribution-orders  made 
prospectively  as  aforesaid  to  be  calculated  so  exactly  as  to  be  of  the  precise  amount 
which  turns  out  eventually  to  have  been  necessary. 

On  the  20th  of  August,  18-59,  the  clerk  to  the  appellant,  following  the  provisions 
of  the  81st  article  of  the  consolidated  order  of  the  poor  law  commissioner.s,  prepared 
the  following  estimate  : — 

"  I'lstimate  made  by  the  clerk  to  the  board  of  guardians  of  the  City  of  London 
Union  this  20th  day  of  August,  18.59,  for  determining  the  amount  of  the  order  for 
contribution  to  be  paid  by  the  churchwardens  and  overseers  of  St.  Mary  Mounthaw, 
for  the  half-year  ending  Lady-day,  1860. 

[764]   "  Cost  to  St.  Mary  Mounthaw  foi'  maintenance  of  the  poor,  viz. 

£      s.    d.  £      s.     d. 

"First.  Li  maintenance  .  .  .         27     2  IH 

Out  lelief  .  .  .  .         64     2    1 T 

Maintenance  of  lunatics  in  asylimi  .         16   18     0 

Children  at  school  .       '      .  .  10     0     0 

118     3  lOi 


Secondly.  Other  separate  charges,  viz. 

Vaccination  fees  .              .             .  .  0  8  9 

Registration  fees               .             .  .  0  10  6 

Collector's  poundage        .             .  .  3  19  8 


Thirdly.  Common  charges,  viz. 

School  common  charges   .             .  .          12     0     0 
Union   common    charges,  loans,  and  in- 
terest .              .              .             .  .         99     0     0 


4   18   11 


111      0     0 


Fourthly.  Estimate  of  the  proljable  balance  due  from  the 
parish  at  the  end  of  the  current  half-yeai',  September 
29th,  1859  .  .  .  .  .  .         .590     0     0 


£824     2     9i 


The  clerk  to  the  api)ellants  then  prepared  an  order  upon  the  respondent's  parish 
for  the  payment  of  the  sum  of  8241.,  which,  upon  the  above  computation,  appeared  to 
the  appellants  necessary  for  the  said  parish  to  contribute  to  the  expenses  of  the  union 
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for  thu  comiiii;  h;ilfyeai- :  and  the  ordei'  so  preparcfl  wiis  placed  before  the  appellants 
for  their  consideration  three  weeks  at  least  before  the  expiration  of  the  then  cuireiit 
half-year:  and  afterwards,  on  the  13th  of  September  following,  the  appellants  made 
an  order  upon  the  churchwardens  and  overseei's  of  the  respondent's  parish,  of  which 
the  following  is  a  copy  : — 

"City  of  London  Inion. 

"To  Henry  Rogers  and  Walker  Wilson  Brown,  churchwardens,  and  to  David 
George  Acocks  and  [765]  Samuel  liosser  Kelly,  overseers,  of  the  parish  of  St.  Maiy 
Mounthaw. 

"Yon  are  hereby  oi-dered  and  directed  to  pay  to  Sanuiel  (Jeorge  Smith,  Esq,  of 
No.  1  Lombard  Street,  on  behalf  of  the  guardians  of  the  poor  of  the  City  of  London 
Union,  in  the  following  manner,  that  is  to  say,  at  No.  1  Lombard  Street  aforesaid, 
on  the  loth  day  of  October  next  the  sum  of  4121.,  and  on  th(^  9th  day  of  January 
next  the  sura  of  4121.,  towards  the  relief  of  the  poor  thereof,  and  to  the  contribution 
of  the  parish  to  the  common  fund  of  the  union,  and  such  other  expenses  as  are  charge- 
able by  the  said  guardians  on  the  said  parish,  and  to  take  the  receipts  of  the  said 
Samuel  George  Smith  indorsed  upon  this  paper  for  the  said  sums  of  4121.  and  4121. 

"Given  under  our  hands  at  a  meeting  of  the  guardians  of  the  poor  of  the  said 
City  of  London  Union  held  on  the  13th  day  of  September,  18.59." 

(Signed)         "  .Ias.  Abbi.ss,  presiding  chairman. 
"  Henry  Sharp,        "i         ,. 
"Geo.  T.  Chretien,)^"*"-^"^"^- 
"John  Bourim;,  clerk  to  the  guardians. 

"Note.  The  churchwardens  and  overseers  are  requested  to  be  punctual  in  making 
the  above  payments." 

This  order  was  served  upon  the  respondent  on  the  22nd  of  September,  1859  ;  but 
the  said  sum  of  4121.  was  not  paid  on  the  said  10th  of  October,  nor  any  part  thereof, 
but  payment  of  the  same  was  refused  on  the  part  of  the  said  pai'ish  authorities. 

It  was  for  the  non-payment  of  this  arrear  of  4121.  that  the  said  summons  so  heard 
before  the  justices  on  the  7th  of  Jaruiary,  I860,  was  issued. 

On  cause  being  shewn  on  behalf  of  the  respondent  why  the  said  sum  had  not  been 
paid,  it  was  alleged  as  the  cause  of  refusal  to  pay  the  same,  that  the  .said  sum  of  8241. 
requircfl  by  the  said  coiitribution-ordei-  to  be  [766]  paid  by  the  respondent's  parish 
in  the  cour.sc  of  the  said  half-year  ending  Lady  l)a\',  18(i0,  included  the  said  balance 
alleged  to  have  been  due  from  the  said  parish  to  the  appellants  at  the  end  of  the  half- 
year  ending  Michaelmas,  1859  ;  and  for  this  cause  it  was  cojitcuded,  upon  the  grounds 
following,  that  the  said  contribution-order,  to  the  extent  of  the  said  balance  at  least, 
was  invalid, — First, — that  the  said  balance  being  claimed  for  charges  and  expenditure 
incurred  before  the  commencement  of  the  half-year  ending  Lady-Day,  18(i0  (and  which 
included  the  balances  ascertained  at  several  previous  half-years  in  respect  of  which  the 
said  contribution-order  was  made),  was  a  retrospective  charge,  and  therefoi'c,  according 
to  the  law  established  by  tiie  decision  of  the  court  of  Kxclicqucr  (.'hamber  in  the  case 
of  H'ddiHiii/lon  v.  '//(»'  ('III/  (if  Limdoii  Unwn,  1  Ellis,  B.  i^  E.  370,  illegal  ;  and  that  the 
enactment  of  the  lith  section  of  the  statute  22  iV,  23  Vict.  c.  49,  did  not  authorize  the 
making  of  a  retrospective  call,  but  merely  |>rovided  that  the  whole  call  or  order  shall 
not  be  deemed  to  be  illegal  on  the  ground  that  the  said  call  or  order  for  contiibution 
incluilcs  a  balance  due  from  any  parish  or  parisiies  at  the  time  when  the  half-yearly 
accounts  are  made  up  and  balanced  as  aforesaid. 

Secondly,  —it  was  stilted  as  a  fact,  on  behalf  of  the  respondent,  and  admitted  by 
the  app(!llants,  that  the  said  balance  against  the  said  parish  was  not  wholly  or  oven 
liiincipally  incurred  for  the  lirst  time  in  the  half-year  ending  Michaelmas,  18,09,  but 
that  tlicre  had  in  fact  been  a  greater  or  less  lialance  against  the  parish  at  the  end  of 
every  half-year  foi'  many  years  back,  such  successive  balances  having  been  carrie<l  into 
the  accounts  of  each  succeeding  half-ye.ir  in  the  maimer  already  desci-ibed,  being  some- 
times enlarged  and  sometimes  reduc'cd,  accoiding  as  the  money  actually  paid  by  the 
parish  to  the  treasurer  of  the  union  in  any  given  [767]  half  yeai-  fell  short  of  or 
excecdcil  the  actual  amount  of  expenditure  by  tlie  appellants  on  behalf  of  the  pariah 
during  that  half  year. 

Tlie  following  tabulai  statement,  shewing  the  half-yearly  calls  upon  the  respon<lent'8 


1368 


THE  LONDON  UNION  V.   ACOCKS 


8  C  B.  (N.  S)  768. 


parish  and  the  expenditure  by  the  appellants  on  behalf  of  the  parish  for  every  half- 
year,  together  with  the  actual  payments  made  by  the  parish  to  the  treasurer  of  the 
union  for  and  during  every  half-year  from  Lady-Day,  1847,  to  Michaelmas,  1859,  was 
admitted  by  the  appellants  to  be  correct : — 

[768]     at//  of  Lmulon  Union  and  the  Parish  of  St.  Manj  Mounihaw. 

Table  of  half-yearly  calls  upon,  expenditure  for,  and  leceipts  from,  this  Parish,  com- 
mencing with  the  half-year  ending  Michaelmas,  1 847,  and  ending  with  the  half- 
year  ending  Lady-Day,  1859,  shewing  the  balances  due  to  or  fiom  this  parish  at 
the  end  of  every  half-year  : — 


Amount 

Expenditure  of 

Receipt  by 

Balance  due 

Hail  year  euainy 

of  rail. 

t;;uardians  for 
parish. 

treasurpr  from 
parish. 

to  parish. 

£    s.    d. 

from  parish. 

£   s.  d. 

£      s.    d. 

£    s. 

d. 

£ 

s.    d. 

1847. 

Lady-Day 

56 

4     5 

i» 

Michaelmas  . 

146  0  0 

90  16     4 

130  17 

6 

40     1     2 

1848. 

Lady- Day 

110  0  0 

95     6    8 

108  19 

0 

13  12     4 

)} 

Michaelmas  . 

100  0  0 

96  10    0 

94     7 

3 

2 

2     9 

1849. 

Lady-Day 

109  0  0 

92  11     6 

84     9 

0 

8 

2     6 

1) 

Michaelmas  . 

130  0  0 

139    0    6 

72  16 

6 

66 

4    0 

1850. 

Lady-Day 

116  0  0 

154  17     3^ 

100  17 

9 

53 

19     6f 

)) 

Michaelmas  . 

149  0  0 

138  11     4 

107     7 

11 

31 

3    5 

1851. 

Lady- Day 

134  0  0 

149     7     2f 

113  19 

6| 

35 

7     8 

)1 

Michaelmas  . 

125  0  0 

136  17     0 

125     4 

1 

11 

12  11 

1852. 

Lady-Day 

134  0  0 

146    0     \i 

119  19 

0 

26 

1     1| 

H 

Michaelmas  . 

382  0  0 

126     0     5 

137     6 

6 

11     6     1 

1853. 

Lady-D.iy 

410  0  0 

1.56  15     0 

141  14 

6 

15 

0     6 

n 

Michaelmas  . 

137  0  0 

174  18  c; 

137  12 

6 

37 

6   o; 

1854. 

Lady-Day     . 

174  0  0 

183     1     5 

163  16 

0 

19 

5     5 

») 

Michaelmas  . 

199  0  0 

184     9     2 

217  17 

6 

33     8     4 

1855. 

Lady -Day 

183  0  0 

178  19     Oi 

104  13 

0 

74 

6     0+ 

)1 

Michaelmas  . 

205  0  0 

165     9     7i 

137     8 

6 

28 

1     H 

1856. 

Lady -Day 

179  0  0 

227  14  Hi 

145  18 

6 

81 

16     5i 

1857. 

Michaelmas  . 
Lady-Day 

190  0  0\ 
230  0  0/ 

349  18    3i 

322     1 

6 

27 

16     9i 

)) 

ilichaelmas  . 

230  0  0 

160    0     2 

138     3 

6 

21 

16     8 

1858. 

Lady-Day 

208  0  0 

219  14  11 

123  10 

9 

96 

4     2 

11 

Michaelmas  . 

683  0  0 

146     9    0 

145  12 

^  "1 

1859. 

Lady- Day 

818  0  0 

186     2     74 

17  18 

165     0 

8     5 

1-- 

4  . 

3  18  10 

£102     6     9 

£692 

11     6| 

102 

6     9 

£590 

4     9| 

And  it  was  further  contended  upon  this  point,  that  it  was  illegal  on  the  part  of 
the  appellants  to  postpone  the  enfoi'cing  payment  of  these  charges,  and  to  introduce 
them  in  the  form  of  balances  in  successive  half-years,  so  as  in  fact  to  cast  upon  the 
present  and  future  rate-payers  the  burden  of  charges  incurred  several  years  previously, 
as  would  appear  from  the  above  account,  by  which  it  might  be  seen  that  at  times  when 
the  half-yearly  payments  made  by  the  parish  were  sufficient  to  cover  the  current 
expenditure,  there  was  still  a  continued  half-yearly  balance  against  the  parish  not 
paid  off,  carried  over  from  half-year  to  half-year. 

Thirdly, — it  was  stated  on  behalf  of  the  respondent,  and  admitted  by  the  appellants, 
that  the  call  or  contribution-order  made  by  the  appellants  for  the  half-year  ending 
Michaelmas,  1859,  and  dated  the  8th  of  Mai-ch,  1859  (in  the  computation  of  which 
the  balance  appearing  by  the  above  table  against  the  parish  at  the  end  of  the  half- 
year  ending  Lady-Day,  1859,  was  taken  into  account  in  the  manner  already  explained), 
being  in  arrear,  the  respondent  was  summoned  under  the  said  statute  of  the  2  &  3 
Vict.  c.  84,  to  shew  cause  at  a  special  sessions  as  aforesaid  why  the  amount  had  not 
been  paid  ;  and  that  the  complaint  was   heard  at  such   special   sessions,    when    the 
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respondent  shewed  cause,  [769]  and  objected  that  the  said  call  or  contribution-order 
could  not  be  enforced  by  reason  of  the  said  balance  having  been  included  therein  :  and 
that  the  justices  at  such  special  sessions  dismissed  the  said  summons,  and  that  the 
appellants,  heiug  dissatisfied  with  the  said  dotei-mination,  then  duly  made  application 
to  tile  said  justices  to  state  a  wise  for  the  opinion  of  one  of  the  superior  courts  of  law 
at  Westminster,  pursuant  to  the  said  statute  of  the  20  &  21  Vict.  c.  43,  and  that  the 
appellants  had  afterwards  abandoned  the  same ;  upon  which  ground  it  was  contended 
before  the  justices  that  such  determination  by  the  justices,  and  such  abandonment  of 
the  special  case  by  the  appellants,  finally  disposed  of  the  balance  so  standing  in  the 
said  account  against  ihe  parish  at  the  end  of  the  balf-year  ending  Lady-Day,  1859; 
and  that  therefore  the  introduction  of  that  balance  into  the  account  for  the  half-year 
ending  Michaelmas,  1859,  and  the  consequent  estimate  of  a  balance  against  the  parish 
at  Michaelmas,  1859,  was  erroneous  in  point  of  law  ;  and  that  the  contribution-order 
for  the  half-year  ending  Lady-Day,  1860,  made  upon  such  a  computation  was  wrongly 
made. 

Since  the  foregoing  table  of  half-j'early  calls  was  completed,  two  other  calls  in 
addition  to  the  call  of  8241.  now  in  dispute  have  been  made,  as  appears  by  the  following 
statement,  viz. 


Hair  year  ending 

Amount 

Expenditure  by 
guardians  for 

Receipt  by 
treasurer  trom 

Balances  due 

of  call 

parish. 

parish. 

to  parish. 

from  parish. 

£  s.  d. 

£     s.    d. 

£     s.    d. 

£     8.    d. 

£     s.     d. 

Michaelmas,     18.')9. 

(Call    dated    8lh 

March,  1859.)       . 

147    0    0 

165     5     1< 

99     5     3 

65  15     9; 

Ladv  -  Day,      1860. 

(Call  dated   27tli 

Not 

Not 

Nut 

December,  1859.) 

6G    0    U 

ascertained. 

Nil. 

ascertained. 

ascertained. 

[770]  The  said  justices,  by  a  majority  of  those  then  sitting  at  such  special  sessions, 
determined  the  said  complaint  in  favour  of  the  respondent,  upon  the  said  grounds 
;idvanccd  on  his  behalf,  as  aljove  mentioned.  And  the  question  for  the  opinion  of  the 
court  is, — Whether  the  said  contribution-order  of  the  13th  of  September,  1859,  is 
valid  or  otherwise. 

Watkin  Williams  (with  whnni  was  Lefevre),  for  the  appellants  (a).  The  question 
is  whether  the  ies[)()ndcnt's  |)arisli  has  paid  to  the  treasurer  of  the  union  enough  to 
cover  the  arreai's  due  therefrom,  [liyles,  .1.  Does  not  this  question  depend  upon 
the  construction  of  the  (Jth  section  of  the  22  iV'  2.'!  Vict.  c.  49?]  The  parish  rely  upon 
the  language  of  the  81st  article  of  the  consolidated  ordei-  of  the  poor  law  commis- 
sioners, which  pro\ides  that  "the  clerk  shall,  four  weeks  at  least  before  the  25th  of 
March  and  the  29th  of  September  re8pecti\ely  in  each  year,  refer  to  and  ascertain  the 
cost  to  each  parish  in  the  union  for  the  maintenance  of  the  poor,  and  other  separate 
charges,  as  well  [771]  as  for  the  common  charges  incurred  in  the  half  of  the  last  year 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants,  were  as 
follows  : 

"  \.  That  the  coiitributi(jn-order  dated  the  13th  of  Sei)teniber,  1859,  is  valid,  and 
that  the  respondent's  parish  was  liable  to  pay  the  said  arrear  of  4  1 21.  : 

"  2.  '1  hat  tht^  legal  eli'cct  of  the  resi)ondent's  ])aiisli  having  for  many  years  neglected 
to  pay  ii]i  its  calls  lo  a  sufficient  amouiil  to  discliarge  the  current  e.vpenses  of  any 
half-year  and  the  balance  due  from  the  parish  to  tln^  a|ipi^llanls  at  the  commencement 
of  that  half-year  is,  that  the  parish  was  getting  dee|)er  and  deeper  into  debt  to  the 
appellants  every  half  year,  and  was  in  delil  In  the  aiipcll.ints  at  Lady-Day,  1859,  to 
the  amount  of  59(11.  ; 

"  .'i.  U])on  the  .same  ground  as  in  the  second  |ioiiil,  that  the  parish  was  in  debt  to 
the  a])pellants  in  the  amount  of  5901. 

"4.  That,  under  the  22  A  23  Vict.  c.  49,  s.  (i,  the  said  contribution-order  is  valid, 
notwithstanding  it  includes  the  said  balance  of  5<)0l.  due  from  the  parish  to  tho 
guardians." 
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corresponding  to  the  half-year  next  coming,  and  shall  estimate,  and,  as  near  as  may 
be,  divide  amongst  the  parishes  any  extraordinary  charges  to  which  the  union  may 
be  liable  in  the  coming  half-year,  and  he  shall  also  estimate  the  probable  balance  due 
to  or  from  the  parish  at  the  end  of  the  cuirent  half-year,  and  shall  then  piepare  the 
orders  on  the  several  parishes  for  the  sums  which,  upon  such  computation,  it  shall 
appear  necessary  for  them  to  contribute  to  the  expenses  of  the  union  for  the  coming 
half-year  ;  and  the  orders  so  prepared  shall  be  laid  before  the  guardians  for  their  con- 
sideration three  weeks  at  least  before  the  expiration  of  the  current  half-year."  The 
balance  to  which  the  oi-der  related  was  made  up  of  balances  of  several  years,  the 
proximate  balance  being  the  balance  appearing  due  at  the  end  of  the  last  half-year. 
[Byles,  J.  Is  not  that  just  the  case  which  the  6th  section  of  the  22  &  23  Vict  c.  49, 
was  intended  to  meet  I]  That  section  was  introduced  in  consequence  of  the  decision 
of  this  court  in  the  case  of  Hale,  App.,  The  Guardians  of  the  Poor  of  the  London  Union, 
Besp.,  ante,  vol.  vi.,  p.  863.  There,  the  guardians  of  the  London  Union  made  a  con- 
tribution-order pursuant  to  the  82nd  article  of  the  consolidated  order  ;  but  the  clerk, 
in  preparing  it,  disregarded  the  terms  of  the  81st  article,  inasmuch  as,  in  computing 
the  sum  for  which  the  parish  of  St.  M.  B.  was  to  be  ordered  to  contribute  to  the 
expenses  of  the  union,  he  omitted  to  estimate  "  the  probable  balance  due  to  that 
parish  ;"  for,  if  he  had  taken  the  balance  into  account,  it  was  so  largely  in  its  favour 
that  no  sum  whatever  would  have  been  needed  to  meet  the  cost  of  the  maintenance  of 
its  poor,  and  the  other  charges  for  which  the  order  was  made.  The  reason  for  this 
omission  was,  that  the  balances  in  favour  of  that  and  several  other  parishes  [772]  in 
the  hands  of  the  treasurer  of  the  union  had  been  fraudulently  appropriated  I)y  an 
officer  of  the  union  who  was  employed  to  collect  the  rates  for  certiiin  of  the  parishes 
foiming  the  union,  of  which  the  parish  of  .St.  M.  B.  was  not  one.  And  this  court 
held  that,  as  the  guardians  might,  by  taking  the  proper  steps, — either  by  orders 
apportioning  the  amount  of  the  loss  amongst  the  various  parishes  of  the  union,  or  by 
orders  apportioning  it  exclusively  amongst  those  parishes  for  which  the  defaulting 
officer  was  collector, — realize  the  balance  due  to  the  parish  of  St.  M.  B.,  they  had  no 
right  to  treat  it  as  non-existing,  and,  consequently,  that  the  order  was  illegally  made, 
and  could  not  be  enforced.  The  'li  &  23  Vict.  c.  49,  begins  by  reciting  that  "it  is 
expedient  to  define  and  limit  the  period  during  which  any  debt  hereafter  incurred  by 
guardians  of  unions  or  parishes  or  by  district  boards  of  management  in  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor  xn&y  be  paid,  and  to  make  provision,  in 
respect  of  debts  heretofore  lawfully  incurred  by  them,  for  payment  of  the  same  ; " 
and  the  6th  section  enacts  that  "  no  call  or  order  for  contribution  made  by  any 
guardians,  nor  any  poor-iate  made  to  meet  such  call  or  ordei-,  shall  be  deemed  to  be 
illegal  on  the  ground  that  the  same  is  made  to  provide  for  any  debt,  claim,  or  demand 
the  payment  whereof  is  authorised  l)y  this  act,  or  on  the  groinid  that  the  said  call  or 
order  for  contribution  includes  a  balance  due  from  any  parish  or  parishes  at  the  time 
when  the  half-yearly  accounts  are  made  up  and  Isalanced  as  aforesaid :  Provided 
always  that,  when  the  fund  out  of  which  any  such  debt,  claim,  or  demand  should 
have  been  discharged  shall  have  been  already  paid  by  any  parish  to  the  board  of 
guardians  of  any  union,  and  shall  not  have  been  applied  for  that  purpose,  any  funds 
which  may  be  required  to  be  again  contributed  to  dis-[773]-charge  such  debt,  claim, 
or  demand,  shall  be  levied  on  each  parish  in  the  union  in  proportion  to  the  rateable 
value  of  each  such  parish."  [Byles,  J.  This  is  a  highly  remedial  statute  :  and  if 
ever  there  was  a  statute  which  ought  to  be  construed  so  as  to  suppress  the  mi.schief, 
and  to  advance  the  remedy,  this  is  one.]  Under  this  section  the  guardians  were 
bound  to  make  the  order  as  they  have  done.  [Byles,  J.  How  do  you  deal  with  the 
2nd  section  (a)?]  This  is  not  an  order  made  for  payment  of  an  old  debt,  and  there- 
fore that  section  has  no  application.  There  is  nothing  in  the  6th  section  to  render 
the  contribution-order  invalid  by  reason  of  its  including  the  old  balance. 

One  of  the  objections  urged  before  the  justices  was,  that  the  respondent  had 
already  been  summoned  for  non-payment  of  the  balance  alleged  to  be  due  from  the 
parish  to  the  appellants  at  the  close  of  the  half-year  ending  at  Lady-Day,  1859,  on 
which  occasion  the  justices  dismissed  the  summons,  and  the  appellants  demanded  a 
case  under  the  20  &  2 1  Vict.  c.  43,  but  afterwards  abandoned  it ;  and  it  was  contended 
that  that  balance  was  thereby  finally  disposed  of,  and  could  not  properly  form  part 

(a)  See  the  section,  post,  777. 
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of  the  h;il;uice  due  at  Michaelmas,  1859.  The  det-isioii  of  the  justices,  however,  is  not 
binding,  like  the  judgment  of  this  court,  upon  a  point  of  law  :  it  is  discretionary  with 
the  justices  to  grant  or  to  withhold  a  warrant.  [Erie,  C.  J.  The  JO  &  21  Vict.  c.  49, 
is  a  very  salutary  statute  :  it  was  intended  to  enable  all  these  summary  jurisdictions 
to  obtain  an  authoritative  decision  upon  any  point  of  law  which  may  arise  before 
them.]  This  court  is  not  asked  upon  the  present  occasion  to  reverse  the  decision  of 
the  justices,  but  to  remit  the  matter  back  to  them  with  its  opinion  upon  it. 

[774]  Ct.  Pollock,  for  the  respondent  (a).  The  order  in  question  was  not  a  legal 
order,  inasmuch  as  it  comprised  the  accumulated  balances  of  by-gone  years.  The 
whole  tenor  of  the  provisions  for  the  regulation  of  the  poor  shew  that  all  rates  are  to 
be  prospecti\'clv  charged.  The  ease  of  iP^addiiujton  v.  The  Guardians  of  tin'.  London  Union, 
I  Ellis,  B.  &  E.  .370,  disposes  of  this  part  of  the  case,  assuming  that  the  6th  section 
of  the  22  &  23  Vict.  c.  49,  does  not  apply.  There,  the  City  of  London  Union,  formed 
under  the  st^itute  4  &  5  W.  4,  c.  76,  consisted  of  ninety-eight  parishes,  and  had  a 
board  of  guardians  annualh'  elected.  In  February,  18-57,  large  sums  of  money  were 
owing  to  tradesmen  for  goods,  &c.  supplied  to  the  poor  of  the  union,  and  which  had 
been  incurred  principally  in  1856,  and  partly  in  preceding  years.  The  arrears  were 
owing  to  embezzlements  by  M.  &  P.  M.  had  been  appointed  by  [775]  the  guardians 
collector  for  nine  of  the  parishes,  which  appointment  had  been  contirmed  by  the  poor- 
law  commissioners.  P.  was  assistant  clerk  of  the  guardians.  The  guardians  had 
ordered  M.  to  pay  the  rates  collected  for  the  nine  parishes  to  the  treasurer  of  the 
union.  M.  appropriated  the  greater  part  to  his  own  use,  and,  in  concert  with  P.,  made 
false  entries  in  the  union  ledger,  representing  the  sums  as  having  been  all  paid  to  the 
treasurer.  The  accounts  made  out  from  these  entries  were  produced  to  the  auditor 
and  certified  by  him  to  be  coi-rect.  P.  had  appropriated  certain  cheques  drawn  in 
favour  of  tradesmen,  which  were  entered  as  payments  in  the  accounts  which  were 
audited  and  passed  as  correct.  The  guardians  IkkI  also  overdrawn  the  treasurer's 
account  to  a  large  amount  accruing  dui-ing  several  years  before  Febi'uary,  1857.  The 
embezzlements  by  M.  it  P.,  and  the  consequent  arrears  to  the  tradesmen,  were  first 
discovered  in  December,  l85(i.  No  call  was  after  that  made  on  the  parishes  until 
February,  1857,  when  the  then  clerk  of  the  union,  under  article  81  of  the  consolidated 
order  made  the  24th  of  July,  1847,  by  the  poor  law  commissioners,  ascertained  the 
costs  to  each  parish  foi'  the  maintenance  of  the  poor,  estimating  as  "  extraordinary 
charges"  for  the  ensuing  half-year  the  amount  of  the  arrears  to  the  tradesmen  and 
the  debt  to  the  treasurer,  and  divided  the  whole  among  the  difi'erent  ])arisiies  :  and 
the  guardians,  under  article  82,  made  orders  on  the  17th  of  Fel)ruary,  1857,  on  the 
overseers  of  the  several  parishes  for  payment.  A  parish,  not  being  one  of  the  nine 
for  which  M.  collected,  disputed  the  validity  of  the  order.  All  previous  calls  had 
been  paid.  It  was  held  l)y  the  Exche(|uer  Chamber, — reversing  the  judgment  of  the 
court  of  (\>uecn's  Bench, — that  the  order  was  wholly  bad,  as  being  paitly  in  the  nature 
of  a  retrospective  rate,  though  in  fact  there  were  items,  besides  those  [776]  mentioned, 
free  from  objection.  Watson,  B.,  in  delivering  the  judgment  of  the  court  of  error, 
says :  " The  oiiginal  legal  authority  to  make  a  I'ate  for  the  relief  of  the  poor  is  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as 
follows  : — 

"  1.  That  the  appellants  did  not  follow  the  directions  contained  in  the  81st  and 
82nd  aiticlcs  of  the  consolidated  order  of  the  poor-law  commissioners  dated  the  21th 
of  July,  1847,  as  to  the  preparation  of  the  estimate  for  and  tln^  making  of  the 
contribution-order  for  8241.,  of  the  l.'fth  of  September,  1 859  : 

"  2.  That  the  sum  of  5901.  mentioned  in  such  estimate  was  not,  the  probable  balance 
due  from  the  parish  at  the  end  of  the  current  year,  September  29tli,  1859,  and  that 
such  estimate  was  in  all  rcsperls  illegal. 

"  .'?.  That  the  .said  contril)utii)n  order  was  for  the  reasons  stated,  and  fact^s  ailmitlcd, 
retrospective  and  illegal,  and  was  not  .lutliiiri/.cd  liv  the  act  of  the  22  &  23  Vict. 
c.  49,  s.  (i  : 

"4.  That  it  was  illegal  to  ])ostponc  enforcing  the  payment  of  old  balunccs,  and 
throw  (he  burthen  thereof  on  present  and  future  ratepayers: 

"  5.  That  the  question  as  to  the  said  balances  had  been  previously  determined  in 
favor  of  the  icspondcnt,  and  finally  disposed  of;  and  that  its  introduction  into  tin; 
said  estimate  and  order  was  therefore  wrong,  and  erroneous  in  point  of  law.'' 
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statute  43  Eliz.  c.  2,  which  enacts  that  the  churchwardens  and  overseers  of  a  parish 
shall,  with  the  consent  of  two  justices,  raise  weekly  or  otherwise,  by  taxation,  a  com- 
petent sum  for  the  relief  of  the  lame  and  other  poor,  and  for  putting  out  the  poor 
children  apprentices.  Upon  the  construction  of  this  statute,  it  has  been  uniformly 
held  that  the  power  of  taxation  under  it  can  be  exercised  to  meet  prospective  expenses 
only,  and  that  it  is  not  lawful  to  make  a  poor-rate  for  the  payment  of  a  past  debt. 
Judges  of  the  greatest  einineuce  ha\e  not  only  approved  of  this  eon.«tructiou  as  coriect 
in  itself,  but  have  stated  that  in  their  opinion  this  construction  is  founded  upon 
piinciples  of  policy  and  justice  :  of  policy,  because  it  enables  the  poor-law  officers 
to  deal  for  ready  money  and  avoid  contracting  debts,  thereby  avoiding  a  great  tempta- 
tion to  extravagance  and  wa.ste  :  and  of  justice,  because,  so  far  as  is  possible,  it  casts 
upon  the  existing  rate-payers  the  burthen  of  the  poor  for  the  time  being,  and  protects 
them  from  one  which  ought  to  have  been  borne  by  their  predecessors  :  Tavni/'s  cciJie, 
2  Salk.  531  ;  The  Kimj  v.  JFacdl,  1  Dougl.  1 16  ;  The  Kin (j  v.  The  Churdivmrdens  of  Dnrsley, 
5  Ad.  &  E.  10,  6  N.  &  M.  333."  Here,  the  5901.  is  an  old  balance,  made  up  of  balances 
due  in  several  successive  3'ears  from  the  parish  to  the  guaidians  of  the  union.  To 
make  the  contribution-order  valid,  it  must  be  shewn  that  the  sum  ordered  to  be  paid 
is  applicable  for  the  expenses  of  the  current  half-year,  and  not  the  payment  of  a 
pre  existing  debt. 

Then,  the  statute  22  &  23  Vict.  c.  49,  is  inapplicable  to  this  case.  It  was  never 
intended  to  purge  the  neglect  of  the  guardians.  It  is  an  act  for  imposing  a  burthen 
upon  the  subject, — to  make  the  existing  rate-[777]-payers  responsible  for  the  defaults 
of  those  who  have  in  by-gone  years  preceded  them  :  and  it  is  not  to  have  a  retroactive 
effect  unless  such  an  intention  is  clearly  indicated  :  Nova  constitutio,  futuris  formam 
imponere  debet,  non  prfeteritis.  The  statute  recites  that  "  it  is  expedient  to  define 
and  limit  the  period  during  which  any  debt  hereafter  incurred  by  guardians  of  unions 
or  parishes  or  by  district  boards  of  management  in  the  administration  of  the  laws  for 
the  I'elief  of  the  poor  may  be  paid,  and  to  make  provision,  in  respect  of  debts  heieto- 
fore  lawfully  incurred  by  them,  for  payment  of  the  same."  The  1st  section  enacts 
that,  "with  respect  to  any  del)t,  claim,  or  demand  which  may  after  the  passing  of  this 
act  1)6  lawfull}'  incurred  l)y  or  become  due  from  the  guardians  of  any  union  or  parish, 
or  the  board  of  management  of  any  school  or  asylum  district,  such  debt,  claim,  oi- 
demand  shall  be  paid  within  the  half-year  in  which  the  same  shall  have  been  incurred 
or  become  due,  or  within  three  months  after  the  expiration  of  such  half-\'ear  but  not 
afterwards,  the  commencement  of  such  half  year  to  be  reckoned  from  the  time  when 
the  last  half-year's  account  shall  or  ought  to  have  been  closed  according  to  the  order 
of  the  poor  law  commissioners  or  pool'  law  board  :  Provided  that  the  poor  law  board, 
by  their  order,  mav,  if  they  see  fit,  extend  the  time  within  which  such  payment  shall 
be  made  for  a  period  not  exceeding  twelve  months  after  the  date  of  such  debt,  claim, 
or  demand."  The  2nd  section,  which  is  the  really  effective  provision,  enacts  that,  "  with 
respect  to  any  debt,  claim,  or  demand  which  may  have  been  lawfully  incurred  by  any 
such  guardians  or  board  of  management  or  on  their  account  before  the  passing  of  this 
act,  they  may,  if  they  think  proper,  pay  within  twelve  months  after  the  passing  of 
this  act,  out  of  the  funds  in  their  possession,  any  such  debt,  claim,  or  demand  which 
may  have  lieen  so  in-[778]-curred  or  have  become  due  within  two  years  befoie  the 
date  of  this  act,  and  may,  within  the  said  period  of  twelve  months,  make  provision 
for  the  payment  of  anj'  debt,  claim,  or  demand  lawfully  incurred  as  aforesaid  which 
shall  have  become  due  from  them  at  some  period  beyond  two  years  but  not  beyond 
six  years  from  such  date  in  full  at  once,  or  by  equal  annual  instalments,  not  exceeding 
five,  if  the  poor  law  board,  after  open  and  public  investigation,  during  which  counsel 
or  solicitors  may  appear  and  witnesses  may  be  examined  on  both  sides,  when  the  same 
shall  be  required  b3'  any  rate-payer  of  the  union,  pai-ish,  or  district,  shall  be  satisfied 
that  no  fraud,  collusion,  or  neglect  of  the  general  rules  of  the  poor-law  board  respecting 
the  contraction  or  discharge  of  such  debt,  claim,  or  demand  have  been  committed  by 
the  pait\-  to  whom  such  claim  or  demand  is  alleged  to  be  due,  and  that  such  pai-ty 
has  not  been  accessory  to  any  fraud  on  such  guardians  or  board  of  management,  and 
shall  give  their  consent  in  maimer  aforesaid  to  such  payment ;  and  such  guardians  or 
board  respectively  shall  charge  every  such  payment  to  the  account  to  which  the  same 
should  have  been  charged  if  the  payment  had  been  made  in  due  time  ;  and  the  presi- 
dent or  secretary  of  the  poor-law  board  shall,  within  one  calendar  month  after  the 
expiration  of  such  period  of  twelve  months  as  aforesaid,  if  parliament  be  then  sitting, 
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or,  if  not,  then  within  one  calendar  month  after  the  next  meetini;  thereof,  lay  or  cause 
to  be  laid  before  both  houses  of  parliament  a  retain  of  all  such  payments  as  shall  have 
been  made  or  authorized  under  the  powei'  lastly  hereinbefore  contained."  So  far  the 
act  is  clearly  prospective.  The  6th  section  enacts  that  "  no  call  or  order  foi-  contribu 
tion  made  by  any  f;uai-dians,  nor  any  pooi'-rate  made  to  meet  such  call  or  order,  shall 
be  deemed  to  be  illegal  on  the  ground  that  the  same  i.s  made  to  pro\ide  [779]  for  any 
debt,  claim,  or  demand  the  payment  whereof  is  authorized  by  this  act,  or  on  the  ground 
that  the  said  call  or  order  for  contribution  includes  a  balance  due  from  any  parish  or 
parishes  at  the  time  when  the  half-yearly  accounts  are  made  up  and  balanced  as  afore- 
said :  Provided  always,  that,  when  the  fund  out  of  which  any  such  debt,  claim,  or 
demand  should  have  been  discharged  shall  have  been  already  paid  by  any  parish 
to  the  board  of  guardians  of  any  union,  and  shall  not  have  been  applied  for  that 
purpose,  any  funds  which  may  be  required  to  be  again  contributed  to  discharge  such 
debt,  claim,  or  demand,  shall  be  levied  on  each  parish  in  the  union  in  proportion  to 
the  rateable  value  of  each  such  parish  "  [Byles,  J.  What  meaning  do  you  give  to 
the  word  "balance"!  Willes,  J.  Suppose  too  little  is  called  for  at  Lady-Day,  may 
not  the  deficiency  be  made  up  by  the  call  made  at  Michaelmas?  and,  if  that  is  insuf- 
ficient, may  not  that  deficiency  be  made  uj)  at  the  ensuing  Lady-Day  call?]  Clearly 
not.  Before  the  statute,  the  guardians  could  not  have  corrected  theii'  first  blund(?i-  in 
that  way  :  that  would  be  precisely  within  JVaddingtmi  v.  The  Ghiardians  of  the  London 
Union,  1  Ellis,  B.  &  E.  .370. 

Then,  it  is  submitted  that  this  is  res  judicatii.     Unless  the  decision  of  the  justices 
under  the  2  &  3  Vict.  c.  84,  is  an  administrative  or  judicial  act,  it  could  not  properly 
be  made  the  subject  of  an  appeal  under  the  20  &  21  Vict.  c.  43.     The  2nd  section  of 
that  act  provides,  that,  "  after  the  hearing  and  determination  by  a  justice  or  justices 
of  the  peace  of  any  information  or  complaint  which  he  or  they  have  jwwer  to  determine 
in  a  summary  way,  by  any  law  now  in  foi'ce  or  hereafter  to  be  made,  eithei-  paity  to 
the  proceeding  before  the  said  justice  or  justices  may,  if  dissatisfied  with  the  said 
determination  as  lieing  eironeous  in  point  of  law,  apply  in  writiTig  within  three  days 
aftei-  the  .same  to  [780]  the  said  justice  or  justices,  to  state  and  sign  a  case  setting 
forth  the  facts  and  the  grounds  of  such  detci-mination,  for  the  opinion  thereon  of  one 
of  the  superior  courts  of  law,  to  be  named  by  the  part}'  applying,"  itc.     By  s.  4,  the 
justices  may  refuse  to  state  a  case  if  they  think  the  application  frivolous  ;  by  s.  5,  the 
improper  refusal  of  a  case  is  made  ground  for  a  mandanuis  ;  and  by  s.  6  the  decision 
of  a  superior  court  upon  the  case  transmitted  to  them  is  declared  to  be  final  and 
conclusive  on  all  parties.     By  the  2  &  3  Vict.  c.  84,  s.   1,  the  justices  are  to  hear  and 
determine,  and  to  enforce  the  order.      That  section  enacts,  "that,  in  every  case  in 
which  any  contriliutioii  by  overseers  or  other  officers  of  any  paiish  of  moneys  rc(juire(l 
by  the  board  of  guardians  oi-  persons  acting  as  guai'dians  of  such  parish,  or  for  any 
union  which  shall  include  such  parish  foi-  the  performance  of  their  duties,  shall  lie  in 
arrear,  it   shall  be  lawful   for  any  two  justices  acting  within  the  district  wherein  such 
])ai-ish  shall  be  situate,  on  ajtpliration  under  the  hand  of  the  chairman  or  acting  chair- 
man of  such  board,  to  summon  the  .said  overseer  or  any  other  otlicers  to  shew  cause, 
at  a  special  sessions  to  be  summoned  for  the  purpose,  why  such  contribution  has  not 
been  pai<i,  and,  after  hearing  the  complaint  preferred  under  the  authoiity  of  such 
chairman  or  acting  chairman,  and  on  liehalf  of  such  board,  if  the  justices  at  such 
sessions  shall  think  fit,  by  warrant  under  their  hands  and  seals,  cause  the  amount  of 
the  contril)ution  so  in  airear,  together  with  the  costs  occasioned  by  such  arrear,  to  he 
U^vied  and  recoveied  from  the  said  overseers  oi-  other  otlicers,  or  any  of  them,  in  like 
manner  as  moneys  a.ssessed  for  the  relief  of  the  poor  may  be  levied  and  recovered, 
and   the  amount  of  such  airear,  together  with   the  costs  as  aforesaid,  when  levied  and 
lecovcrcfl,  to  be  paid  to  the  said   board,"  \'c.     The  justices,  therefore,  are  not  acting 
niinist(Mially  ;  [781]  they  are  to  ai't  "  ujx)!!  he.uing  the  complaint."     [Willes,  ,1.     And 
to  adjudicate  "if  they  shall  thiid<  Hi."]     The  whole  language  of  the  section  shews  that 
they  are  acting  in  the  matter  judicially.     In  Uoullrdijc,  .l/iji.,   Ilishi]!,  Jlix/i.,  Weekly 
Jvcp.  for   I8(>0,  p.  363,  a  servant  in  husi)anilry  sued  her  master  in  the  county -court, 
claiming  damages  on  the  ground  that  she,   having  been   hired   for  a  year,  liad   been 
dismissed  within  the  year  without  reasonable  cause,  in  which  suit  the  judgment  was 
in  favour  of  the  mastei'.     The  servant  then  applied  to  the  justices  of  the  peace  under 
the  20  G.  2,  c.  19,  for  an  order  upon  her  ma.ster  to  pay  her  hoi'  wages,  claiming  wages 
for  the  whole  year,  on  the  ground  that  she  had  been  dismissed  without  just  cause  ; 
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and  it  was  held  that  the  justices  had  no  powei-  to  inquire  into  the  merits  of  the  case 
and  adjudicate  thereon,  as  the  same  question  substantiallj'  had  been  already  adjudicated 
on  by  a  court  of  competent  jurisdiction.  The  justices,  therefore,  having  already  heard 
and  decided  this  matter  as  to  the  5901.  balance,  and  granted  a  case,  which  the  guardians 
declined  to  proceed  with,  it  is  not  competent  to  them  to  agitate  the  question  again. 
And  see,  as  to  the  efl'ect  of  a  formei'  judgment  upon  the  same  subject  matter,  the 
authorities  collected  in  Bmklaud  v.  Johnson,  15  C.  B.  145. 

Williams,  in  reply.  The  question  is  reduced  to  this, — what  is  the  meaning  of 
"balance"  in  the  act?  If  it  had  not  been  intended  to  limit  it  to  a  balance  accruing 
within  the  preceding  half-year,  it  would  have  been  easy  so  to  express  it.  If  improper 
sums  are  included  in  the  estimates,  the  proper  time  for  objecting  to  them  is  before 
the  auditor.  The  parish  having  allowed  that  opportunity  to  escape,  must  be  assumed 
to  have  acquiesced.  The  fact  of  the  parish  having  been  in  debt  to  the  guardians  for 
several  half-years  does  not  pre\-ent  [782]  the  accumulated  balance  being  within  the 
words  of  the  statute  a  balance  due  at  the  last  half-year. 

Erle,  C.  J.  As  to  the  point  urged  on  the  part  of  the  respondent  that  the  claim 
for  the  balance  of  5901.  due  at  Lady-Day,  1859,  had  been  adjudicated  upon  and  dis 
posed  of  by  the  petty  sessions,  it  seems  to  me  that  there  is  nothing  in  it.  The  court 
of  petty  sessions,  when  applied  to  for  a  wai'rant  to  enforce  payment  of  a  rate,  or  to 
compel  the  overseers  to  paj-  the  amount  mentioned  in  a  contribution-order,  is  not  a 
court  of  appeal  to  adjudicate  on  the  validity  of  the  rate  or  the  order;  but  they  are 
to  determine  whether  or  not  they  will  compel  payment.  Perhaps  it  might  be  said, 
on  an  application  for  a  mandamus,  that  they  have  a  discretion  :  but  it  must  be  a 
discretion  which  is  to  be  exercised  according  to  law  ;  they  are  to  be  satisfied  that  the 
rate  or  call  for  which  they  issue  their  warrant  is  one  which  ought  to  be  enforced.  To 
that  extent,  perhaps,  they  have  a  disci'etion  in  the  matter  :  ''  if  they  think  fit,"  must 
mean  if  they  are  satisfied  that  it  is  a  fit  thing  for  them  to  do  according  to  the  powers 
which  the  law  has  reposed  in  them. 

As  to  another  question  which  has  been  argued  before  us,  the  statute  under  which 
this  case  is  stated  was  intended  to  give  justices  where  they  entertained  doubts  upon 
matters  of  law  arising  iiefore  them,  to  have  those  doubts  solved  by  the  decision  of  one 
of  the  superior  courts  on  appeal.  In  my  opinion,  it  would  be  within  the  intent  of  the 
statute  that  a  case  should  be  stated  if  the  justices  find  themselves  unable  to  come  to 
the  determination  that  they  ought  to  enforce  payment  of  a  rate  or  call  upon  some 
objection  in  point  of  law  arising  before  them.  I  have  some  recollection  of  this  matter 
having  been  discussed  in  the  Queen's  Bench  whilst  I  was  a  member  of  that  court. 
How-[783J-ever,  be  that  as  it  may,  the  case  being  now  before  us,  and  having  been 
very  fullj'  argued,  it  only  remains  for  us  to  say  what  we  think  the  justices  might 
legally  do  in  the  matter. 

The  main  question  which  presents  itself  is  this.  A  call  has  been  made  upon  the 
parish  of  St.  Mary  Mounthaw,  one  of  the  parishes  comprised  within  the  City  of  London 
Union,  of  8241.,  upon  an  estimate  made  for  the  half-year  ending  at  Lady  Day,  1860, 
for  what  would  be  needed  to  provide  for  the  proportion  due  from  that  parish  to  meet 
the  current  expenses  of  the  union  for  that  half-year,  together  with  a  balance  of  5901. 
remaining  due  from  that  parish  to  the  guardians  of  the  union  at  the  preceding  half- 
year.  It  may  be  that  that  balance  takes  up  and  includes  balances  remaining  due  from 
former  half-years  :  but,  upon  the  facts  presented  to  us,  the  call  is  a  call  for  8241.  to 
be  paid  by  the  parish  in  respect  of  the  half-year  ending  at  Lady-Day,  1860  :  and  the 
great  question  here  is,  whether  the  estimate  and  call  for  the  half-year  ending  at  Lady- 
Day,  1860,  is  illegal  because  it  includes  the  balance  of  5901.  which  stood  over  from 
the  preceding  half-year.  Now,  I  will  consider  how  the  matter  stood  at  the  time  when 
the  statute  upon  vyhich  the  question  turns  was  passed.  By  law  each  parish  was  bound 
to  provide  for  the  necessities  of  its  poor.  In  earlier  times  this  provision  was  made  by 
the  overseers.  Since  the  Poor  Law  Amendment  Act,  4  &  5  W.  4,  c.  76,  when  parishes 
were  for  the  most  part  formed  into  unions,  that  duty  devolved  upon  the  guardians  : 
but  all  along  the  overseers  or  the  guardians,  as  representing  the  inhabitants  of  each 
parish,  had  the  duty  cast  upon  them  of  proA'iding  for  the  wants  of  their  respective 
poor.  Down  to  the  time  of  the  decision  of  the  court  of  Queen's  Bench  in  the  case  of 
irculdingfon  v.  The  City  of  Londcm  Union,  1  Ellis,  B.  &  E.  370,  it  had  always  been  held 
to  be  the  [784]  duty  of  the  parish  ofticers  as  far  as  possible  to  defray  the  expenses  of 
maintaining  the   poor,  and   the  other  incidental  charges,  by  rates  levied   upon   the 
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inhal)it;ints  and  ratepayers  for  the  time  Ijciiig.    The  law  liad  always  been  administered 
as  far  as  possible  to  cany  out  that  principle.     The  notion,  however,  of  paying  for  each 
loaf  or  other  aiticle  as  required  by  the  parish  became  altogether  impracticable  in  the 
case  of  large  unions :  there  must  of  necessity  be  large  contracts  for  supplies,  and  in 
the  ordinaiy  course  of  things  debts  to  a  greater  or  less  extent  must  be  incurred.     All 
these  things  ai-e   subjects  for  question   and   scrutiii}^  1)efore   the  auditor.      It  must 
perpetually  occur  that  the  means  of  the  parish  or  union  to  meet  these  demands  are 
for  the  moment  ina<lequate.    Suppose  a  rate  made  upon  the  inhabitants  for  the  collec- 
tion of  10001.,  there  must  always  from  one  cause  or  another  l)e  a  deficiency  in  the 
amount  realizeil :  many  become  defaulters  from  inability  to  pay  ;  many  go  away,  from 
whom  it  is  impossible  to  obtain  the  rate  ;  or  the  deficiency  may  arise  from  many  causes 
unforeseen  at  the  time  of  making  the  rate.      ll'adUmiton  v.  The  Ci/i/  of  Lowlon  Union 
only  affirmed  a  principle  which  was  well  ascertained  and  agreed  on  before,  viz.,  that 
a  rate  or  c;dl  upon  the  inhabitants  ouglit  not  to  be  retrospective.     It  appeared  that 
several  of  the  parishes  of  the  union  were  considerablj'  in  arrear,  some  of  which  arrears 
occurred  from  the  neglect  of  the  guardians,  some  from  the  di-shonesty  of  certain  servants 
of  the  union  ;  and  the  guardians  had  made  a  call  upon  the  several  parishes  to  provide 
for  the  deficiency  thus  arising      This  call  was  held  to  be  illegal  and  void.     It  was  this 
state  of  things  which  the  legislature,  as  it  seems  to  me,  intended  to  provide  for  by 
the  recent  statute.    1  do  not  think  it  is  to  be  imputed  to  the  guardians  here  that  they 
were  guilty  of  any  culpaljle  negli-[785]-gence  in  not  enforcing  payment  of  the  balances 
year  bj'  year.     The  result,  no  doul)t,  is,  that  the  burthen  is  or  may  be  shifted  from 
those  who  ought  at  the  time  to  have  boi'ne  it.     Several  of  the  parishes  have  within 
the  last  year  or  two, — this  parish  amongst  others, — become  considerably  in  arrear. 
In  the  year    1854,  as  appears  by  the  tabular  statement  in   the  case,  the   parish   of 
St.  Marv  Mounthaw  had  a  balance  in  its  favour ;  but  subsequently  it  got  into  arrear ; 
and,  when  the  call  in  question  was  made,  there  was  a  balance  against  the  parish  from 
the  preceding  half-year  of  .j'JOl.    The  statute  which  we  are  now  called  upon  to  construe 
was  pa.ssed  on  the  18th  of  August,  LS.'JO  ;  and  on  the  20th  of  that  month  the  guardians 
made  the  contribution-order  wliieh  gives  rise  to  the  contest,  foi'  the  purpose  of  getting 
in  the  arrears.     It  appears  to  me  that  the  intention  of  the  legislatui'e  in  passing  that 
act,  was,  to  enable  the  guardians  to  collect  from  each  parish  its  unpaid  balance.     The 
6th  section  enacts  that  "  no  call  or  order  for  contril)ution  made  by  any  guardians,  nor 
any  poor-rate  made  to  meet  such  call  or  order,  shall  be  deemed  to  be  illegal  on  the 
ground  that  the  same  is  made  to  provide  for  any  del>t,  claim,  or  demand  the  j)ayment 
whereof  is  authorized  by  this  act,  or  on  the  ground  that  the  said  call  or  order  for 
contribution  includes  a  balance  due  from  any  parisii  or  parishes  at  the  time  when  the 
half-yearly  accounts  are  m;ule  up  and  balanced  as  aforesaid  :  Provided  also,  that,  when 
the  fund  out  of  which  any  such  debt,  claim,  or  demand  should  have  been  discharged 
shall  have  been  .already  paid  by  any  parish  to  the  lioard  of  guardians  of  any  union, 
and  shall  not  have  been  applied  for  tliat  purpose,  any  funds  which  may  lie  reipiired 
to  be  again  contributed  to  discharge  such  debt,  cl.iim,  or  demand,  sh.iU  bo  levied  on 
each  parish  in  the  union  in  proportion  to  the  I'ateable  value  of  each  such  parish."    The 
[786]  half  yearly  accounts  are  made  up  a  month  befoic  Lady-Day  and  Michaelmas,  to 
estimates  what  may  be  necessary  to  provide  for  the  wants  of  the  UTiiou  for  tiio  coming 
half-year,  as  well  as  the  j)robable  balance  due  to  or  from  the  parish  at  the  end  of  the 
eurient  half-year.     In  the  estimate  f(ji'  this  parish,  it  was  found  that  8241.  would  be 
rcquiied  to  meet  the  charges  upon  the  union  foi-  the  maintenance  of  the  poor  of  the 
parish,  and  for  the  other  incidental  expenses,  and  also  to  pay  oil"  the  balance  of  SOOl. 
which  would  ajipear  to  be  against  that  parish  at  the  end  of  the  current  half-year, — 
partly  arising,  no  doubt,  from  ari-ears  accruing  in  some  foi'mcr  years.     The  justices, 
conceiving  that  that  lialancc  was  improperly  incluflcd  in  the  estimate,  have  refused  to 
cufoi((^  payment  of  the  call   by   distress.       It  seems  to  mo  that  they   have  made  a 
mistake,  because  I  am  of  opinion  that  the  statute  intended  to  authorize  the  guardians 
to  do  as  they  have  flonc  ;   .md   therefore  1   am  of  opinion  that   the  i|Ucstion   referre<l 
tons  upon   this  case  should  be  answered  in   favour  of  the  guardi.ins.       I   have  dealt 
with   this  matter  as  if  the  oDOl.  was  a  balance  which   had  bccunic  due  from  the  parish 
of  St.    Mary  Mounthaw  at   Lady-Day,  18.")'.):  but,  if  the  whole  account  is  lookccl  at, 
I    thiidi   it  is  a  fallacy  to  say   th.it  the  balance  so  appeai'lng  wa-s  a  continuing  and 
accumulating  debt  half-year  by  half  year  for  a  long  sei-ies  of  y(wirs  ;  for,  if  there  was 
a  balance  of  3001.  due  at  the  expiration  of  one  half-year,  and  the  sum  ciillcctod  for 
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the  succeeding  half-year  were  4001.,  and  a  balance  was  then  left  to  be  carried  on  to 
the  next  half-year,  it  could  not  be  .said  that  the  original  debt  of  2001.  remained 
unliquidated  :  practically,  that  debt  would  be  paid  off  and  discharged  by  the  money 
first  collected,  according  to  the  rule  in  Ckii/tan's  case,  1  Meriv.  -572.  However,  I  do 
not  found  my  judgment  on  that ;  because  I  think  the  statute  expre.ssly  says  [787]  that 
the  guardians  acting  under  this  Gth  section  do  not  render  their  contribution-order  void 
by  including  therein  a  balance  which  appears  to  be  due  in  the  preceding  half-year. 

\ViLLi.\MS,  J.  I  am  of  the  same  opinion.  I  cannot  say  that  I  feel  at  all  sure  that 
I  understand  what  the  legislature  really  meant  by  the  enactment  contained  in  the  Gth 
section  of  the  22  &  23  Vict.  c.  49  :  but  I  think  they  have  employed  such  words  as 
afford  an  answer  to  the  objections  which  have  been  urged  against  the  validity  of  this 
order.  The  reason  why  I  do  not  feel  sure  that  I  correctly  apprehend  the  intention  of 
the  legislature  is,  that  the  enactment  in  question  simply  con.sists  of  this,  that  the  call 
or  contribution-order  shall  not  be  deemed  to  be  illegal  on  the  ground  that  it  is 
made  to  provide  for  a  debt,  claim,  or  demand  the  payment  whereof  is  authorized 
by  the  act,  or  on  the  ground  that  the  call  or  contribution-order  includes  a 
balance  due  from  any  parish  at  the  time  when  the  half-vearly  accounts  are 
made  up  and  balanced  as  before  provided.  Now.  that  seems  to  assume,  that,  but 
for  the  special  provision  contained  in  this  section,  it  would  be  a  good  objection  to 
the  contribution-order  that  it  included  a  balance  due  from  any  parish  at  the  time 
when  the  half-yearly  accounts  are  made  up  and  balanced  ;  yet  the  law  is  fully 
established  by  the  81st  aiticle  of  the  consolidated  order  made  by  the  poor-law 
commissioners  in  conformitj-  with  the  Poor  Law  Amendment  Act,  4  &  -5  W.  4,  c.  76, 
that  not  only  it  may  but  it  must  include  any  balance  due  to  or  from  the  parish  at  the 
end  of  the  current  half-year.  I  cannot  tuiderstand  why  the  legislature  should  have 
framed  the  Gth  section  as  they  have  done.  If  it  is  said  that  that  section  means  that, 
whereas  under  the  81st  ai'ticle  of  the  consolidated  order,  the  balance  contemplated 
was  [788]  only  the  balance  of  the  current  half-year,  the  new  provision  was  meant  to 
extend  it  indefinitely, —  one  would  have  thought  that  that  intention  might  have  been 
more  aptly  and  clearly  expi-essed,  instead  of  using  the  \-ery  general  language  we  find 
resorted  to.  However,  be  that  as  it  may,  the  objection  to  this  order  is  simply  this, 
that  it  includes  a  balance  which  appeared  to  have  been  due  from  this  paiish  in  the 
preceding  half-year ;  and  that  is  answered  by  the  fact  that  all  which  it  includes  is 
within  the  provision  of  the  6th  section.  The  balance  which  is  included  is  a  balance 
due  from  the  parish  at  the  time  when  the  half-yearly  accounts  were  made  up  and 
balanced.  There  is  nothing  to  limit  it  to  a  debt  accruing  due  from  the  parish  within 
anj'  particular  period.  The  order  was  made  after  the  passing  of  the  22  &  2-3  Vict, 
c.  49  :  and  the  balance  in  question  is  a  balance  due  from  the  parish  of  St.  Mary 
Mountbaw  at  the  time  when  the  half-yearly  accounts  were  made  up  and  balanced  ; 
and  therefore  it  seems  to  me  that  the  case  is  within  the  6th  section,  and  con.sequently 
that  the  refusal  of  the  magistrates  to  enforce  the  order  was  wrong. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion,  and  have  nothing  to  add  to  what 
has  fallen  from  my  Lord  and  my  Brother  Williams. 

Byi.ES,  J.  I  am  of  the  .same  opinion.  I  am  quite  at  a  loss  to  see  what  doubt 
there  can  be  in  this  case,  when  the  facts  are  once  ascertained.  It  is  clear  that  this 
call  or  order  is  made  for  a  balance  existing  against  the  parish  at  the  beginin'ng  of  the 
half-year,  which  balance  is  composed  inter  alia  of  an  aggregate  of  balances  resulting 
from  several  preceding  half-years,  but  not,  as  Mr.  Pollock  puts  it,  of  all  the  half-yearly 
balances  up  to  1857,  liecause  it  is  clear  these  balances  [789]  ha\'e  appeared  in  the 
general  accounts  ;  and,  if  we  had  the  general  accounts  before  u.s,  it  would  probably 
turn  out  that  the  balance  of  5901.  is  a  balance  of  two,  three,  four,  or  five,  or  it  may 
be  several  half-years.  That,  however,  does  not  affect  the  case.  The  question  is, 
whether  the  Gth  section  of  the  22  &  23  Vict.  c.  49,  means  a  balance  accruing  in  the 
preceding  half-year,  or  a  balance  existing  in  the  half-year.  The  object  of  the  statute 
was  to  enable  the  guardians  of  the  City  of  London  Union  to  do  that  which  the  court 
of  Queen's  Bench  had  endeavoured,  but  ineffectually,  to  enable  them  to  do,  viz.  to 
raise  funds  for  the  payment  of  debts  due  from  them,  by  enabling  them  to  collect 
arrears  due  to  them  from  the  several  parishes.  So  far  as  it  authorizes  them  to  pay 
existing  debts,  the  statute  is  clearly  retrospective.  Then  the  statute  comes  to  deal 
with  balances  due  to  the  gnaidians.  !t  uuuld  ha\e  met  but  a  small  portion  of  the 
mischief  it  was  designed  to  remedy  unless  it  included  past  balances.  The  6th  sect  on 
seems  to  mo  to  include  all  balances  due  from  any  parish  in  the  union  to  the  guardians. 


8C.  B.  (N.  S.)790.  MORTON    i'.  BRAMMER  1377 

That  is  the  phiin  sense  of  the  word  used,  ;uid  it  is  the  sense  which  gives  the  best  con- 
struction to  the  whole  of  the  ;ict,  and  which  tends  to  advance  the  remedy  and  to 
suppress  the  mischief  at  which  it  was  aimed.  To  read  the  section  in  any  other  sense, 
you  must  interpohite  the  word  "future";  whereas,  if  the  legishiturc  had  so  intended, 
it  would  have  used  apt  and  proper  words  so  to  provide.  For  these  reasons,  it  seems 
to  me  that  this  balance  of  .0901.  was  a  debt  recoverable  from  the  parish,  and  that  the 
refusal  of  the  justices  to  enforce  it  was  an  erroneous  interpretation  of  the  law.  Hard- 
ship, it  is  true,  there  maj'  be  in  holding  the  parishioners  of  the  present  day  liable  for 
that  which  peiadventure  ought  to  have  been  a  burthen  borne  by  their  predecessors : 
but  there  would  be  equal  hardship  in  a  contrary  decision  :  and,  after  [790]  all,  the 
legislature  has  distributed  the  charge  among  a  very  large  number  of  persons. 

Williams  asked  for  costs. 

Per  Curiam.      We  do  not  think  that  this  is  a  case  for  costs. 

Appeal  allowed,  without  costs. 

End  of  Trinity  Term. 

[791]  Case.s  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and 
IN  THE  Exchequer  Chamber,  in  Trinity  Vacation,  in  the  Twenty-Third 
AND  Twenty-Fourth  Years  of  the  Keign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  at  these  sittings,  were, — Williams,  J.,  Willes,  J., 
and  Keating,  J. 

George  Morton,  Appellant;  William  Brammer,  Respondent.    June  21st,  1860. 

[S.  C.  29  L.  J.  M.  C.  218 ;  2  L.  T.  600 ;  7  Jur.  N.  S.  211.] 

Where  the  amount  of  a  poor-rate  at  .so  much  in  the  pound  on  the  assessable  value  of 
premises  involves  the  fraction  of  a  farthing,  a  demand  by  the  overseer  of  the  whole 
farthing  is  an  excessive  and  illegal  demaiifl. 

The  following  case  was  stated  for  the  opinion  of  this  court,  pursuant  to  the  statute 
20  &  21  Vict.  c.  43. 

On  the  20th  of  March,  1860,  William  Brammer,  the  respondent,  by  his  attorney, 
Mr.  C.  H.  Cooper,  appeared  at  March,  in  the  Isle  of  Ely,  before  two  justices  of  the 
peace  for  the  said  Isle,  pursuant  to  a  summons  previously  served  on  the  respondent, 
granted  upon  the  infoiination  of  Geoige  Morton,  the  appellatit,  one  of  [792]  the 
overseers  of  the  poor  of  the  hamlet  of  W'imblington,  in  the  said  Isle  of  Ely,  re<(uiring 
the  resyjondcnt  to  shew  cause  why  he,  beitig  a  person  duly  rated  and  assessed  t:0  the 
relief  of  the  poor  of  the  said  hamlet  in  and  by  several  rates  made  on  the  8th  of 
November,  IfSOD  (hereafter  called  the  tirst  late),  and  on  the  .'ilst  of  Jaiuiary,  1860 
(hereinafter  called  the  second  rat<;),  in  the  several  sums  of  Is.  5d.  and  Is.  9Ad.,  had 
not  paid  the  same,  or  any  part  thereof,  but  had  refused  .so  to  do."  The  making, 
allowance,  and  publication  of  each  rate  were  duly  proved. 

The  respondent  was  assessed  in  each  rate  u|)on  a  rateable  value  of  41.  Is.  Id.  The 
first  rate  was  at  4d.  in  the  pound,  and  the  secoiul  was  at  .'jd.  in  the  pound.  Demands, 
of  which  the  following  are  copies,  were  proved  to  have  been  served  personally  on  the 
respondent  for  each  rate  : — 

"  No.  1 1.     Wimblington  poor-rate  demand  note. 

"To  William  Brammer,  of  Wimblington. 

"  The  ovorseei- of  the  parish  of  Wiml)lington  demands  payment  of  tin;  poor-nite 
made  on  the  Hth  day  of  November,  1809,  due  from  you,  with  the  arrears  of  the  fornioi' 
rate  previously  due,  as  below  : — 

"  Assessable  value,  41.  48.  4d.  £    s.    d. 

Amount  of  rate,  at  4d.  in  the  pound  .  .  .015 

Previous  arrear  .  .  .000 


Tuta!  .  .      £0     1     5 " 

(Signed)        "John  Thompson,  collcdor." 
C.  P.  XIX.— *4 
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The  ileniiind  of  the  second  rate  was  as  follows  : — 

"No.  11.     Wimblington  poor-rate  demand  note. 

"  The  overseer  of  the  parish  of  Wimblington  demands  payment  of  the  poor-rate 
made  the  31st  day  of  [793]  January,  1860,  due  from  you,  with  the  arrear  of  the  former 
rate  previously  due,  as  below  :  — 

"  Assessable  value,  41.  4s.  4d.  £,    s.     d. 

Amount  of  rate  at  5d.  in  the  pound  .  .  .019^ 

Previous  arrears       .  .  .  .  .  .015 


Total  .  .      £0     3     2| " 

(Signed)        "John  Thompson,  collector." 

On  the  part  of  the  respondent  it  was  contended  that  both  rates  were  altogether 
void,  inasmuch  as  they  were  monied  out  wrong,  that  is  to  say,  the  first  rate,  being 
at  4d.  in  the  pound  on  41.  4s.  4d.,  amounted  to  Is.  4fd.  and  a  fraction  of  another 
farthing  only,  instead  of  Is.  5d.,  and  the  second,  being  at  5d.  in  the  pound,  amounted 
to  Is.  9d.  and  a  fraction  of  a  farthing  only,  instead  of  Is.  9Jd. ;  and,  further,  that 
the  demand  in  each  case  was  insufficient,  as  the  precise  sum  due  and  no  more  should 
have  been  demanded, — citing  as  an  authority  the  decision  of  Gibbs,  C.  J.,  in  the  case 
of  HiirreU  v.  IVink,  2  J.  B.  Moore,  417,  8  Taunt.  369:  and  he  submitted  that  it  was 
patent  from  the  rate  that  the  precise  sum  properly  due  was  in  each  case  less  than  the 
amount  actually  demanded. 

No  tender  of  any  sum  whatevei'  had  been  made  by  the  respondent. 

There  were  at  the  same  petty  sessions  thirty-five  other  cases,  in  which  the  same 
attorney  appeared ;  and  he  stated  that  he  should  raise  the  same  question  in  each  case. 

The  magistrates  in  a  previous  ease  at  the  same  petty  sessions  decided  against  the 
objection,  on  the  ground  that  the  defence  properly  constituted  a  cause  of  appeal ; 
and  that  an  error  in  the  rate-book  could  not  be  set  up  as  a  defence  to  a  distress,  the 
validity  of  the  rate  not  having  been  tested  by  appeal.  Mr.  Cooper  refused  to  [794] 
demand  a  case,  and  stated  that  Mr.  Naylor,  barrister-at-law,  advised  that  the  objec- 
tions were  valid,  and  that  he  would  have  attended  to  support  them,  but  that  he  was 
engaged  at  the  Cambi'idge  assizes. 

A  similar  case  had  been  heard  at  previous  petty  sessions,  when  a  similar  question 
was  raised  by  the  same  counsel,  and  over-ruled  by  the  magistrates,  who  granted  a 
warrant  of  distress,  which  was  put  in  force  ;  and  Mr.  Cooper  thei-eupon  issued  writs 
for  his  clients  against  the  overseers  of  Wimblington  and  their  assistants  acting  under 
the  said  warrant  of  distress.  The  magistrates  therefore  deemed  it  expedient  to 
decide  the  respondent's  case  in  his  favour,  so  as  to  allow  an  opportunity  to  the 
appellant  of  demanding  this  case  and  obtaining  the  opinion  of  a  superior  court  on 
the  questions  of  law  thus  raised  and  in.sisted  upon,  in  an  economical  and  summary 
manner. 

The  appellant  (the  overseer)  by  his  attorney  did  accordingly  demand  a  case,  and 
entered  into  the  usual  recognizances.  The  hearing  of  the  other  summonses  was  then 
adjourned,  on  the  understanding  that  they  were  to  abide  the  decision  in  this  case. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the  respondent 
shewed  sufiicient  excuse  for  not  paying  the  two  rates  in  question,  or  either  of  them, 
— secondly,  whether  the  magistrates  ought  oi-  would  have  been  justified  in  issuing  a 
distress- warrant  against  the  i-espondent  for  the  recoveiy  of  one  or  both  of  the  rates. 

David  Keane,  for  the  appellant  (a).  The  overseer  is  [795]  bound  to  get  in  the 
rate  :  he  incurs  a  serious  responsibility  if  he  omits  to  do  so, — see  43  Eliz.  c.  2,  17  G.  2, 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as 
follows  : — 

"  That  an  arithmetical  error  on  the  face  of  the  rate  does  not  avoid  it,  but,  if  a 
good  ground  of  objection  at  all,  is,  like  any  other  matter  not  going  to  the  jurisdiction, 
to  be  remedied  by  appeal  only  : 

"  That  no  error  of  amount  is  substantially  shewn  by  the  case  ;  the  want  of  appro- 
priate coin  for  fractions  of  farthings  being  a  matter  for  which  the  makers  of  the  rate 
are  not  responsible ;  and   it  being  the  duty  of  the  appellant  to  obtain,  and  of  the 
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c.  3(^,  7  &  6  Vict.  f.  101.  Who  is  to  1)0  lesponsible  for  the  insufficiency  of  the 
coinage !  If  here  he  had  demanded  less  than  he  has  done,  he  would  have  demanded 
something  short  of  what  the  respondent  was  liable  to  pay.  Under  the  pawnbroker's 
act,  39  &  40  G.  .'^,  c.  1)9,  it  was  held  in  Tlic  Queen  v.  Goodlmrn,  t<  Ad.  &  E.  508, 
3  X.  &  P.  41)8,  that,  where  the  pledge  is  redeemed  after  several  months,  and  the 
interest,  aeconling  to  the  terms  of  the  act,  is  a  sum  which  is  not  an  exact  number  of 
farthings,  the  pawn-broker  is  not  entitled  to  calculate  the  interest  on  each  month 
separately,  taking  upon  each  month  the  benefit  of  the  fraction  of  the  farthing.  But 
that  proceeded  upon  the  words  of  the  3rd  section  of  the  act,  which  authorizes  the 
pawn-bioker  to  demand  interest  at  a  given  rate  "and  no  more."  Here,  the  proper 
assessment  is  mentioned  in  the  notice :  if  the  arithmetical  computation  was  wrong, 
the  rate-payer  might  have  tendered  the  proper  sum.  If  there  be  a  mistake,  that 
might  have  been  collected  by  appeal :  1 7  G.  i,  c.  38,  s.  4.  This  is  a  matter  to  which 
the  ma.xim  I)e  minimis  non  curat  lex  might  well  be  applied. 

[796]  Xaylor,  for  the  respondent  (a).  The  maxim  referied  to  can  hardly  apply 
to  a  case  where  thirty-six  persons  are  twice  subjected  to  an  unwarrantable  and  illegal 
charge.  The  question  is,  whether  in  collecting  a  poor-rate  the  overseer  is  justitied 
in  demanding  a  farthing  in  every  case  for  the  fraction  of  a  farthing.  The  ditficulty 
is  brought  upon  the  overseer  by  the  absurd  assessment  of  41.  4s.  4d.  There  can  be 
no  reason  why  the  one  party  should  demand  and  the  other  pay  an  excessive  sum, 
however  trifling  the  excess.  The  Qmen  v.  Goodbarn,  8  Ad.  &  E.  508,  3  N.  &  P.  468, 
is  a  distinct  authority  in  favour  of  the  respondent.  Lord  Denman  there  says  :  "  An 
ingenious  argument  was  raised  on  the  defendant's  behalf,  that  the  act  considers  the 
sum  lent  as  advanced  by  the  month  ;  that,  if  the  4s.  had  been  repaid  at  the  end  of 
the  first  month,  the  iO  jjer  cent,  would  be  three  farthings  and  one  fifth,  which  sum 
the  defendant  could  not  have  received,  as  there  are  no  fifths  of  a  farthing,  so  that  he 
must  either  have  received  a  peiniy  oi'  lost  a  portion  of  his  20  per  cent.  ;  that  the  act 
requires  a  similar  mode  of  paying  for  every  succeeding  month  ;  that  therefore  a 
penny  for  each  month  must  have  been  paid  and,  adding  all  [797]  the.se  for  the  eleven 
months  and  upwards,  tiie  amount  actually  received  by  the  defendant  is  warranted 
by  the  act.  liut,  supposing  this  argument  to  be  valid  if  the  loan  were  repaid  while 
the  interest  is  less  than  a  farthing,  from  the  necessity  of  the  case,  inasmuch  as  it 
must  otherwise  be  less  than  20  per  cent,  (which  we  are  by  no  means  prepared  to 
admit,  the  woids  being,  so  much  'and  no  more'),  still,  as  soon  as  that  period  arrived 
when  the  interest  so  calculated  amounted  to  a  current  coin,  the  necessity  is  at  an 
end."  In  the  case  of  the  income-tax,  it  required  an  express  enactment  to  authorize 
the  demand  of  an  even  sum  where  a  fraction  occurred, — the  2iid  section  of  the  5  &  6 
Vict.  c.  35,  providing  that,  "  u)Kjn  every  fractional  pait  of  20s.  of  the  annual  profits 
or  gains  aforesaid,  the  like  proportion  of  duty,  at  the  rate  before  denoteil,  shall  be 
charged  ;  provided  no  rate  or  duty  shall  be  charged  of  a  lower  denomination  than 
one  penny."  It  is  clear,  therefore,  that  the  demand  here  was  unjustifiable.  That 
being  so,  the  magistrates  were  quite  right  in  refusing  to  issue  a  distress-warrant.  In 
Ilurrell  v.   li  ink,  2  J.  B.  Moore,  417,  8  Taunt.  369,  in  an  action  of  replevin  for  taking 

respondent  so  to  pjiy  that  the  appellant  shall  obtain,  from  the  respondent  the  full 
amount  of  the  respondent's  contribution  : 

"  And  that  the  rates  and  demand  were  good,  either  because  the  appropriate  form 
for  demanding  fractions  of  farthings  so  as  to  obtain  payment  of  them  was  used  ;  or 
because,  if  the  respondent  was  entitled  to  take  advantage  of  the  ditticulty  arising  from 
the  system  of  coinage,  the  form  of  the  late  and  of  the  demand  enabled  him  to  tio  so, 
and  the  magistrates  to  issue  tlieir  warrants  accordingly." 

(a)  The  points  maiked  for  aigumcnt  on  the  ])art  of  the  respondent  were  as  follows: — 

"  1.  That,  in  a  demand  for  a  poor-rate,  the  sum  due  must  be  precisely  stated 
when  demanded  : 

"2.  That  a  demand  made  for  a  sum  of  money  for  a  pooi-ratc  greater  than  is  duo 
according  to  the  rate  made  and  allowed,  is  in  law  no  demand  at  all  : 

"3.  That  the  demand-notes  recited  in  the  case  arc  bad  ujwn  the  face  of  them  : 

"4.  That  no  warrant  of  distress  can  bo  issued  by  justices  for  the  recovery  of  a 
poor-rate  for  a  sum  greater  than  that  which  a])pears  upon  the  rate  to  bo  duo  : 

"5.  That  the  respondent  shewed  sullicient  cause  to  w.iiiant  the  justices  in  their 
ilelermination  to  refuse  to  issue  a  warrant  of  distress." 
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the  plaiiitifl's  goods,  the  defendant  avowed  as  overseer  of  the  poor,  under  the  43  Eliz. 
c.  2,  by  virtue  of  a  wariant  of  distress  for  1041.  17s.  due  for  several  rates,  one  of  which 
was  quashed  on  the  ground  that  the  plaintiff  was  not  an  occupier  within  the  parish 
where  he  was  rated  :  and  it  was  held  that,  as  one  of  the  rates  was  quashed,  the 
warrant  was  void,  and  that  the  precise  sum  due  for  poor-rates  should  have  been 
demanded  from  the  plaintiff  previously  to  the  issuing  of  such  warrant.  [Willes,  J. 
It  is  enough  for  you  to  say  that  a  demand  which  is  made  for  a  sum  that  is  intention- 
ally larger  than  the  sum  which  the  overseer  is  justified  in  demanding,  is  not  a  demand 
within  the  statute.] 

[798]  Keane,  in  replj'.  There  has  been  here  a  precise  demand  in  words  ;  and 
that  demand  is  not  vitiated  by  the  error  in  the  figures. 

Williams,  J.  We  consider  that  this  case  is  laid  before  us  in  order  that  we 
may  determine  the  point,  whether,  where  the  amount  of  a  poor-rate  at  so  much  in  the 
pound  on  the  assessable  value  of  the  premises  involves  the  fraction  of  a  farthing,  the 
rate-payer  is  bound  to  pay  the  whole  farthing.  I  am  of  opinion  that  he  is  not  so 
bound.  It  seems  to  me  that  he  has  a  right  to  say  to  the  overseer, — "  I  am  not  bound 
to  pay  more  than  my  rateable  proportion  of  the  rate.  If  I  pay  a  farthing  whei'e  a 
fraction  of  a  farthing  only  is  due,  I  shall  not  only  be  paying  more  than  my  fellow 
parishioners,  but  you  the  overseer  will  be  raising  more  money  than  you  are  authorized 
to  raise.  And  I  cannot  pay  the  fraction,  because  I  cannot  pay  that  which  the  coinage 
of  the  realm  does  not  enable  me  to  pay."  The  consequence  is  that,  in  this  ease, 
the  appellant  has  demanded  too  much,  and  the  respondent  was  not  bound  to  pay  it. 

Willes,  J.  I  am  of  the  same  opinion.  The  case  of  Baxter  v.  Faulam,  1  Wilson, 
129,  as  far  as  it  goes,  shews  that  the  maxim  De  minimis  non  curat  lex  applies  in 
favour  of  Mr.  Naylor's  argument  (a). 

[799]  Keating,  J.  I  am  entirely  of  the  same  opinion.  The  rate-payer  ought  not 
to  be  called  upon  to  pay  beyond  the  exact  sum  due  in  respect  of  the  assessment.  If 
that  involves  the  fraction  of  a  farthing,  he  cannot  be  called  upon  to  pay  the  farthing. 
The  difficulty  is  one  which  has  been  created  by  those  whose  duty  it  is  to  make  the 
rate.  The  rate-payers  are  not  to  be  prejudiced  by  that.  Our  judgment  must  be  in 
favour  of  the  respondent. 

Nayloi'  asked  for  costs. 

Per  Curiam.     This  is  not  a  case  for  costs. 

Judgment  for  the  respondent,  without  costs. 

[800]     Groux's  Improved  Soap  Company,  Limited,  v.  Cooper,  Administratrix,  &c. 

June  23rd,  1860. 

The  12th  section  of  the  Limited  Liability  Act,  18  &  19  Vict.  c.  133,  enacts  that  no 
alteration  made  by  virtue  of  this  act  in  the  name  of  any  company  shall  prejudice  or 
affect  any  right  which  previously  to  such  alteration  has  accrued  to  such  company, 
&c.,  but  every  such  company  shall  be  entitled  to  all  such  remedies  as  they  would 
have  been  entitled  to  if  no  such  alteration  had  been  made  : — Held,  that  the  rights 
of  a  company  which  had  obtained  a  certificate  of  complete  registration  with  limited 
liability  under  the  above  act,  against  a  surety  on  a  bond  entered  into  with  them  for 
the  faithful  service  of  a  clerk  or  agent,  in  respect  of  defalcations  since  the  date  of 
such  certificate,  remained  unaffected  by  their  change  of  name. 

The  declaration  stated  that  the  defendant  and  one  Henry  Hayward  and  other 
persons,  to  wit,  John  Flower  Jackson,  John  Day,  and  John  Williams  Watson,  to  wit, 

(a)  The  question  there  was  whether  an  indenture  of  apprenticeship  where  6d.  was 
mentioned  to  be  the  sum  given  with  the  apprentice  was  or  was  not  void  for  want  of 
being  stamped  according  to  the  statute  8  Ann.  c.  9,  s.  32.  And  it  was  resolved  by  the 
whole  court  "that  the  statute  intended  that,  where  above  501.  was  paid  with  an 
apprentice,  a  twentieth  part  thereof  should  be  paid  for  the  duty,  and  one  fortieth  part 
where  less  than  501.  was  paid  :  and  this  is  a  case  wherein  it  is  well  known  there  is  no 
coin  small  enough  can  be  paid  :  and  it  seems  by  the  two  stamps  of  Is.  and  6d.  in  the 
pound,  that  no  .sum  less  than  20s.  paid  with  an  apprentice  should  pay  any  duty ;  and 
this  case  falls  under  the  saying  of  De  minimis  non  curat  lex,  and  there  was  no  occasion 
to  ha\'e  the  indenture  stamped  according  to  the  statute. 
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on  the  ."ilst  of  March,  18.56,  by  their  lionrl,  sealerl  with  their  .^eals  respectively,  sever- 
ally ackiiowledgi.Ml  llietiiselve.s  to  lie  iicld  and  tirmly  bonnd  to  the  plaintitl's,  then  being 
a  joint-.stock  comiiany  completely  registered  according  to  the  7  iV  fS  Vict.  c.  110,  for 
the  registration,  incorporation,  and  [■cgnlation  of  joint-stock  companies,  and  which  said 
company  became  and  was  afterwards,  whilst  so  registeied,  and  after  the  making  of  the 
said  bond,  completely  registered  undei'  and  according  to  the  Limited  Liability  .Act, 
1855  (18  &  19  Vict.  c.  133),  and  then  became  and  was  and  is  named  Groux's  Improved 
Soap  Company,  Limited,  and  became  and  was  afterwards  completely  registered  and 
incorporated  under  and  according  to  the  Joint  Stock  Company's  Act,  1856  (19  &  20 
Vict.  c.  47),  in  the  sum  of  10001.  to  be  paid  to  the  said  company  ;  and  the  said  bond 
was  and  is  subject  to  a  cert^vin  condition  thereunder  wiitten,  which  was  and  is  to  the 
tenor  following,  that  is  to  say,  "  Whereas,  the  aliove-bounden  Henry  Hayward  has 
been  appointed  the  sole  agent  for  the  said  company  for  the  sale  of  the  soaps  manu- 
factured by  the  .said  company,  and  for  the  collection  of  the  company's  credits,  and  the 
said  comjjany  having  agreed  to  pay  the  said  Henry  Hayward  certain  commi.ssions  on 
the  amount  of  his  sales  which  shall  I)e  accepted  by  the  company,  and  on  the  collection 
of  the  said  credits,  as  by  an  agreement  made  between  him  and  the  said  company 
bearing  or  intended  to  bear  even  date  here-[801]-with  will  appear,  by  which  agreement 
it  is  provided  that  the  said  Heiny  Hayward  should  give  security  to  the  said  company 
for  the  due  and  regular  payment  of  all  money.s,  bills,  cheques,  notes,  and  securities  for 
money  received  by  the  said  Henry  Hayward  for  the  said  company,  and  the  said 
Thomas  Cooper,  John  Flower  Jackson,  John  Day,  and  John  Williams  Watson,  have, 
as  his  sureties,  therefore  entered  into  the  above-written  l)ond,  subject  to  the  condition 
hereunder  written  :  Now  the  condition  of  the  above-written  obligation  is,  that,  if  the 
above-named  Henry  Hayward  shall  at  all  times  hereafter  honestly  and  faithfully  pay 
over  and  apply  all  moneys,  bill,  cheipies,  notes,  and  other  securities  which  he  shall 
receive,  or  which  shall  come  into  his  hands,  po.ssession,  or  power,  for  and  on  behalf  of 
the  said  company,  by  virtue  or  reason  of  his  said  appointment,  then  the  above  wiittcn 
obligation  to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue :  Provided, 
nevertheles.s,  and  it  is  hereby  deelai-ed  and  agreed,  that  no  greater  sum  than  liSOl. 
shall  be  recoverable  under  the  above-written  obligation  from  any  one  of  them  the  said 
Thoma.s  Cooper,  John  Flower  Jackson,  John  Day,  and  John  Williams  Watson,  or 
their  respective  heirs,  executors,  or  administrators ;  and,  further,  that  all,  any,  or 
either  of  them  the  said  Thomas  Cooper,  John  Flower  Jackson,  John  Day,  and  John 
Williams  Wat.son,  their  or  any  or  either  of  their  heii's,  executors,  or  administrators, 
may  at  any  time  determine  their  or  any  or  either  of  their  or  his  suretyship,  and 
continuing  liability  under  the  above-writtcTi  obligation,  V>y  previously  giving  to  the 
siiid  company  six  calendar  months'  notice  in  writing  of  his  or  their,  or  any  or  either  of 
their,  intention  so  to  do  :  Provided  further,  that  the  withdrawal  of  any  one  or  more 
of  them  the  saifl  Thomas  Cooper,  John  Flower  Jackson,  Joini  Day,  and  John  Williams 
Watson,  .shall  not  in  [802]  any  way  affect  the  responsibility  of,  or  be  construed  to  atlect, 
relieve,  or  release  the  continuing  surety  or  sureties  (if  any),  nor  shall  the  giving  of 
such  notice  as  aforesaid  discharge  the  party  or  parties  giving  the  .same  from  their 
resixnisibility,  unless  or  until  the  said  Henry  Hayward  shall  have  honestly  and  faith- 
fully paid  (jvcr  and  applied  all  moneys,  bills,  che(|ues,  notes,  and  other  securities  which 
he  shall  have  received,  or  which  shall  have  come  into  his  hands,  possession,  or  power, 
for  and  on  the  behalf  of  the  .said  company,  by  virtue  or  by  reason  of  his  said  appoint- 
ment, down  to  the  expiration  of  the  said  notice:"  Averment,  that  the  sai<l  Henry 
Hayward  did  not  nor  would,  aftei- the  making  of  the  sai<l  bond,  honestly  aiifl  faith- 
fully pay  over  and  a])ply  divers  money's  amounting,  to  wit,  to  Kil-ll.  12s.  5d.,  and 
divers  bills,  cheques,  notes,  and  other  securities,  which  he  received,  .and  which  came 
into  his  li.inds,  posse.ssion,  and  power,  for  and  on  bch.ilf  of  the  said  coinp.iny,  by  virtue 
and  reason  of  his  said  appointment  in  the  .said  conditiim  mentioned  nhev  the  making 
of  the  said  bond,  but  wholly  neglected  aiifl  refu.sed  .so  Id  do,  whereby  the  said  bond 
became  forfeited,  and  the  sum  of  2501.  became  due  and  ))ayable  by  the  defendant  to 
the  plaintitl's  under  and  by  virtue  thereof ;  and  the  defendiint  had  not  p.iid  the  same, 
or  any  |)ait  of  the  said  lOOOl.,  and  the  .same  remained  wholly  due  and  inipai<l. 

Fourth  plea, — that  the  supposed  bond  was  not  made  and  e\ecnt«l  l)y  the  defen- 
dant until  after  the  .'ilst  of  March,  185(i,  or  before  the  5th  of  Jtnie,  185G,  on  which 
last-mentioned  day  (and  not  before)  the  said  bond  was  ni.idc  and  executed  l)y  the 
(h^fendant:  that  the  comi)any  in  the  said  bond  nienticiMed,  and  tu  whom  the  defendant, 
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the  said  Henry  Hayward,  and  the  said  other  peisons  acknowledged  themselves  to  be 
held  iuid  firmly  l)Ound,  was,  at  the  time  of  the  making  [803]  and  executing  the  said 
bond  by  the  defendant,  a  certain  joint-stock  company  completely  registered  according 
to  and  undei'  and  by  vii'tue  of  the  provisions  of  a  statute  made  and  passed  in  the  eighth 
year  of  the  reign  of  our  Lady  the  Queen  Victoria,  for  the  registration,  incorporation, 
and  regulation  of  joint-stock  companies,  by  and  under  the  name  of  Gronx's  Improved 
Soap  Company  :  and  the  defendant  made  and  executed  the  supposed  bond  as  a  surety 
only  for  tt.e  said  Henry  Hayward  as  the  appointed  sole  agent  for  the  said  last-men- 
tioned company,  for  tne  sale  of  the  soaps  manufactured  by  the  said  last-mentioned 
company,  and  for  the  collection  of  the  said  last  mentioned  company's  credits,  to  the 
intent  and  purpose  and  in  order  to  secure  to  the  said  la.st-mentioned  company  that  he 
the  said  Henry  Hayward  should  at  all  times  after  the  making  and  executing  the  said 
bond  by  the  defendant  honestly  and  faithfully  pay  over  and  apply  all  monej's,  bills, 
cheques,  notes,  and  other  securities  which  he  should  receive,  or  which  should  come  into 
his  hands,  possession,  or  power,  for  and  on  the  behalf  of  the  said  last-mentioned  company 
by  virtue  or  reason  of  the  said  appointment,  and  not  otherwise  :  that  the  condition  of 
the  said  last-mentioned  liond  was  and  is  in  the  words  following,  that  is  to  say  [setting 
it  outj  :  that,  after  the  making  and  executing  of  the  said  bond  by  the  defendant,  and 
until  the  said  Groux's  Improved  Soap  Company  became  and  was  completely  regis- 
tered and  had  obtained  a  certificate  of  complete  registration  with  limited  liability  by 
and  under  the  name  of  Groux's  Improved  Soap  Company,  Limited,  according  to  and 
under  and  by  virtue  of  the  provisions  of  the  Limited  Liability  Act,  185.5,  the  said 
Henry  Hayward  did  honestly  and  faithfully  pay  over  and  apply  all  the  moneys,  bills, 
cheques,  notes,  and  other  securities  which  he  received,  or  which  came  into  his  hands, 
possession,  or  powei-,  for  [804]  anrl  on  the  behalf  of  the  said  company,  by  virtue  or 
rea.son  of  his  said  appointment. 

Fifth  plea, — that  the  supposed  bond  was  not  made  and  executed  by  the  defendant 
until  after  the  31st  of  March,  1856,  or  before  the  5th  of  June,  1856,  on  which  last- 
mentioned  day  (and  not  before)  the  said  bond  was  made  and  executed  by  the  defen- 
dant :  that  the  company  in  the  said  bond  mentioned,  and  to  whom  the  defendant,  the 
said  Henry  Hayward,  and  the  said  other  persons,  acknowledged  themselves  to  be  held 
and  firmly  hound,  was  at  the  time  of  the  making  and  executing  the  same  a  joint- 
company  completely  registered  according  to  and  under  and  by  virtue  of  the  provisions 
of  the  statute  made  and  passed  in  the  eighth  year  of  the  reign  of  our  Lady  the  Queen 
Victoria  for  the  registration,  incorporation,  and  regulation  of  join1>stock  companies, 
by  and  under  the  name  of  Groux's  Improved  Soap  Company  ;  and  the  defendant  made 
and  executed  the  said  bond  as  a  surety  only  for  the  said  Henry  Hayward,  as  the 
appointed  sole  agent  for  the  said  last-mentioned  company  for  the  sale  of  the  soaps 
manufactured  by  the  said  last-mentioned  company  and  for  the  collection  of  the  said 
last-mentioned  company's  credits,  to  the  intent  and  purpose  and  in  order  to  secure  to 
the  said  last-mentioned  company  that  the  said  Henry  Hayward  should  at  all  times 
after  the  making  and  executing  the  said  bond  by  the  defendant  honestly  and  faithfulh' 
pay  over  and  applj'  all  moneys,  bills,  cheques,  notes,  and  other  securities  which  he  should 
receive  or  which  should  come  into  his  hands,  possession,  or  power  for  and  on  the  behalf 
of  the  said  last-mentioned  company  by  virtue  or  i-eason  of  the  said  appointment,  and 
not  otherwise  :  that  the  said  bond  was  and  is  subject  to  the  condition  mentioned  and 
set  forth  in  the  next  preceding  plea  :  and  that  the  said  Henry  Hayward,  after  the 
committing  of  such  of  the  [805]  alleged  breaches  in  the  declaration  mentioned  as 
occurred  or  happened  in  respect  of  any  moneys,  bills,  cheques,  notes,  and  other  securities 
which  the  said  Henry  Hayward  received,  or  which  came  into  his  hands,  possession, 
or  power  for  and  on  the  behalf  of  the  said  Groux's  Improved  Soap  Company  by  virtue 
or  re;ison  of  his  the  said  Henry  Hayward's  appointment,  and  whilst  the  damages  (if 
any)  in  respect  thereof  remained  and  were  wholly  unliquidated,  and  before  the  com- 
mencement of  this  suit,  the  said  Henry  Hayward  paid  and  delivered  to  the  said 
Groux's  Improved  Soap  Company,  and  to  the  said  txroux's  Improved  Soap  Company, 
Limited,  and  to  the  plaintiffs,  at  the  request  and  for  and  on  the  behalf  of  the  said 
Groux's  Improved  Soap  Company,  who  respectively  accepted  and  received  of  him, 
divers  large  sums  of  money  and  divers  securities  for  money  in  full  satisfaction  and 
discharge  of  the  said  last-mentioned  damages,  and  all  claims  and  demands  in  respect 
thereof  ;  and  the  defendant  became  and  was  and  is  wholly  and  absolutely  discharged 
and  exonerated  from  such  damages,  and  all  claims  in  respect  thereof. 
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Sixth  plea, — that  the  defend^int  made  and  executed  the  supposed  lioiid  at  the 
time,  and  acknowledged  himself  to  he  held  and  firmly  bound  to  Giwix's  Improved 
Soap  Company  as  in  the  said  fourth  plea  is  mentioned,  such  surety  as  is  in  that  plea 
mentioned,  and  umlcr  the  circumstances  and  for  the  purposes  therein  also  mentioned, 
and  the  said  bond  was  and  is  subject  to  the  said  condition  mentioned  and  set  forth  in 
the  said  fourth  plea:  that,  shortly  after  the  making  and  executing  of  the  said  bond 
by  the  defendant,  the  said  Groux's  Improved  Soap  Company  became  and  was  com- 
pletely registered,  and  obtained  a  certificate  of  complete  registration,  with  limited 
liability,  by  and  under  the  name  of  "(Troux's  Improved  [806]  Soap  Company, 
Limited,"  according  to  and  under  the  provisions  of  the  Limited  Liability  Act,  1855, 
and  thereupon  the  said  Henry  Hayward  ceased  to  be  the  appointed  agent  for  the  said 
(troux's  Improved  Soap  Company,  and  the  said  appointment  was  then  wholly  ended 
and  determined  :  and  that  the  said  Henry  Hayward,  during  the  said  appointment, 
and  the  continuance  thereof,  until  the  time  when  the  same  was  so  ended  and  deter- 
mined, did  honestly  and  faithfully  pay  over  and  apply  all  the  moneys,  bills,  notes, 
and  other  securities  which  he  received,  or  which  came  into  his  hands,  possession,  or 
power,  for  and  on  the  behalf  of  the  said  Groux's  Improved  Soap  Company  by  virtue 
or  reason  of  his  said  appointment. 

The  plaintifts  demurred  to  the  fourth,  fifth,  and  sixth  pleas  ;  the  grounds  of 
demurrer  stated  in  the  margin  being, — as  to  the  fourth  and  sixth  pleas,  "that  the 
matters  alleged  therein  are  no  defence  to  the  action," — and,  as  to  the  fifth  plea, 
"  that  the  matters  alleged  therein  are  no  defence  to  the  whole  action."  Joinder  in 
demurrer. 

Haniien,  in  support  of  the  demurrers.  The  question  is,  whether,  by  reason  of  the 
change  in  its  name  from  luilimited  to  limited,  thi.s  comjjany  has  ceased  to  be  the  same 
company.  The  mode  of  obtaining  limited  liability  is  defined  by  the  'Jnd  section  of 
the  18  &  19  Vict.  c.  l.'5.'{,  which  enacts  that  "any  joint-stock  company,  except  as 
aforesaid  («),  now  or  hereafter  completely  registered  under  the  7  &  8  V^ict.  c.  110, 
may  obtain  a  certificate  of  complete  registration  with  limited  liability,  in  manner  and 
subject  to  the  condition  following,  that  is  to  say,  the  directors  of  such  company  may, 
with  the  consent  of  three  fourths  in  innnber  and  value  of  its  shareholders  who  may 
be  present  person-[807]  ally  or  by  proxy  at  any  general  meeting  summoned  for  that 
purpose,  make  such  alteration  in  the  name,  nominal  value  of  shares,  and  deed  of 
settlement  of  the  company,  as  may  be  necessary  for  enabling  it  to  comply  with  the 
conditions  hcieinbefore  mentioned  (s.  1)  with  respect  to  joint-stock  companies  seeking 
to  obtain  certificates  of  complete  registiation  with  limited  liability  ;  and,  upon  com- 
jiliaiice  with  such  conditions,  the  registivir,  after  the  allairs  of  the  com]).-iny  shall  at 
the  expense  of  the  company  have  beeti  audited  ))y  some  {)crson  appointed  by  the 
board  of  trade,  and  on  c(!rtiticate  from  the  said  board  that  the  com[)lete  solvency 
thereof  has  been  established  on  such  audit  to  its  .satisfaction,  shall  gi-.int  to  swh 
company,  liy  its  new  name,  a  certificate  of  complete  registration  with  liniitcil  lialiility  ; 
and  thereu])on  all  privileges  and  obligations  hereby  attached  to  companies  with 
limited  liability,  their  shareholders,  directors,  and  oHiccr.s,  shall  attach  to  the  company 
named  in  such  certificate,  its  shareholders,  directors,  and  ofiicers."  [Willes,  J.  Does 
the  company  by  registering  under  that  act  lose  all  its  propei'ty'f]  Clearly  not. 
[Hylcs,  J.  The  individual  members  are  relieved  from  some  of  their  liabilities.]  It 
is  not  .alleged  here  that  there  has  been  any  change  in  the  directors.  The  12th  section 
provides  that  "no  alteration  made  by  virtue  of  this  act  Iti  the  name  of  any  company 
shall  prcjurlico  or  afi'ect  any  right  which  previous  to  such  alteration  has  accrued  to 
such  company  as  against  any  other  company  or  person,  or  which  has  accrued  to  any 
other  company  or  pcr.son  as  against  such  company,  I'ut  every  such  company  as  against 
any  other  company  or  pcr.son,  and  every  other  comi)any  or  person  as  against  snoh 
company  and  tlie  members  thereof,  shall  be  entitled  to  all  such  icmcdies  as  he  or 
they  would  liav(!  been  entitled  to  if  no  such  alteration  had  been  made;  .and  no  such 
alteration  [808]  shall  al)atc  or  render  defective  any  legal  proceeding  pcMiding  at  tho 
time  when  such  alteration  is  made."  Bv  the  107th  section  of  the  .loint  Stock 
Companies  Act,  1856,  19  &  20  Vict.  c.  47,  the  7  .t  8  Vict.  c.  110,  10  &  11  Viet.  c.  78, 
and  18  X-  19  Vict.  c.  I. '!.'{,  are  repealed;  but  such  repeal  shall  not  take  efrect  with 
resjjcct  to  any  company  completely  registered  inider  tho  7  it  8  Viet.  c.  110,  until  such 

(n)  "Other  than  an  assui-aiice  company  :"  s.  1. 


1384   GROUX'S  IMPROVED  SOAP  COMPANY,  LTD.  V.  COOPER  8  C.  B.  (N.  S.)809. 

company  has  obtained  registration  under  this  act,  as  hereinafter  mentioned."  The 
1 1 4th  section  enacts  that  "  any  existing  company  may,  for  the  purpose  of  obtaining 
registration  with  limited  liability,  change  its  name  by  adding  thereto  the  word, 
'limited,'  or  do  any  other  act  that  may  be  necessary."  And  s.  16  enacts  that  "the 
registration  of  any  existing  company  under  this  act  shall  not,  nor  shall  an}'  act  of  the 
company  subsequent  to  such  registration,  prejudice  any  i-ight  which  previously  to 
such  registration  has,  oi-  which  would,  if  no  such  registration  had  taken  place,  have 
accrued  to  any  creditor  or  other  per.son  against  the  company  in  its  corporate  capacity, 
or  against  any  person  then  being  or  having  been  a  member  of  such  company  ;  but 
every  such  creditor  or  other  person  shall  be  entitled  to  all  such  remedies  against  the 
company  in  its  corporate  capacity,  and  against  every  person  then  being  or  having 
been  a  member  of  such  company,  as  he  would  have  been  entitled  to  in  case  such 
registration  had  not  taken  place."  Thus,  all  contracts  arc  to  remain  in  force,  not- 
withstanding the  change  in  the  name  of  the  company.  The  contract  might  be  put  an 
end  to  by  anything  which  would  make  the  employment  of  the  servant  cease  to  be  an 
employment  in  the  same  duties  or  under  the  same  parties.  But  here  there  has  been 
no  change  either  in  Hajnvard's  duties  or  in  the  persons  by  whom  he  is  employed, 
unless  the  company  has  ceased  to  be  the  same  company.  A  mere  change  in  [809] 
the  name  of  a  corporation  does  not  affect  in  a,ny  degree  its  rights.  This  matter  under- 
went much  discussion  in  a  recent  case  of  In  re  the  Plumdead,  IFoohnch,  ami  Charlton 
Consumers  Pure  Water  Company,  6  Jurist,  N.  S.  791,  before  the  Loi-ds  Justices,  the 
result  of  the  judgment  in  which  is  that  the  change  in  the  name  of  a  company  from 
unlimited  to  limited  has  no  effect  whatever  upon  existing  rights  and  liabilities  of  the 
original  company.  The  earlier  authorities  are  collected  in  the  notes  to  Lord  Arlington 
v.  Merrkke,  2  ^^'ms.  Saund.  -t  1 4:  a.,"  where  it  is  said,  that,  "  Where  the  security  is 
given  to  the  house,  as  a  banking-house,  for  instance,  for  the  fidelity  of  a  clerk  in  the 
shop  and  counting-house,  and  not  to  the  particular  persons,  a  change  of  partners  is 
held  to  make  no  difference,  but  the  surety  still  continues  liable.  As,  where  the  con- 
dition of  a  bond,  reciting  that  the  plaintiffs  had  agreed  to  take  one  P.  J.  into  their 
service  and  employ  as  a  clerk  in  their  shop  and  counting-house,  and  the  obligors  had 
agreed  to  become  security  for  his  fidelity  as  far  as  -5001.  each,  declared  that  if  the  said 
P.  J.  should  faithfully  account  for  and  pay  to  the  plaintiti's  all  sums  of  money  he 
should  at  any  time  leceive  in  the  service  of  the  plaintiffs,  then  the  bond  to  be  void  : 
in  an  action  upon  this  bond,  a  verdict  was  found  for  the  plaintiffs  upon  a  case  which 
stated,  that,  after  the  bond  was  given,  one  R.  S.  was  taken  into  partnership  with  the 
plaintiffs,  and  that  afterwards  the  said  P.  J.  received  a  sum  of  money  on  account  of 
the  new  partnership,  and  had  not  paid  it  over  to  the  plaintiff's :  the  court  thought 
that  this  case  was  materially  distinguishable  from  IFright  v.  Eussel,  3  Wils.  530, 
2  W.  Bla.  93-1: :  for,  in  this  case,  the  security  was  to  the  house  of  the  plaintiffs,  but  in 
that  it  was  only  to  Wright  personally,  and  the  breach  assigned  was  for  embezzling 
the  whole  partnership  monej' ;  Barclay  v.  Lucas,  1  T.  R.  29,  n.  (a)."  And  in  [810] 
note  (c)  the  learned  editor  adds  :  "  So,  it  was  held  that  a  bond  given  to  trustees,  to 
secure  the  faithful  services  of  a  clerk  to  the  Globe  Insurance  Company  (who  were  no 
corporation)  might  be  put  in  suit  by  the  trustees  for  a  breach  of  faithful  service  by 
the  clerk,  committed  at  any  time  during  his  continuance  in  the  service  of  the  actual 
existing  body  of  persons  carrying  on  the  same  business  under  the  same  name,  not- 
withstanding any  intermediate  change  of  the  original  holders  of  the  shares  by  death 
or  transfer;  the  intention  of  the  parties  to  the  instrument  being  apparent  to  contract 
for  such  service  to  be  performed  to  the  company  as  a  fluctuating  body  ;  and  the 
intervention  of  the  trustees  removing  all  legal  and  technical  difficulties  to  such  a 
contract  made  with,  or  suit  instituted  by  the  company  themselves  as  a  natural  body  : 
Metcalf  v.  Bruin,  12  East,  400."  Again,  in  The  Eastern  Union  Railvjay  Company  v. 
Cochrane,  9  Exch.  197,  the  defendant,  as  surety,  executed  a  bond  conditioned  for  the 
faithful  service  of  a  clerk  to  a  railway  company.  Whilst  the  ser\dce  continued,  that 
company  and  another  railway  company  were  dissolved,  and  united  into  one  company 
by  a  statute  which  provided  that  all  bonds,  &c.  made  or  entered  into  with,  in  favour 
of,  or  by  the  dissolved  companies  should  "  be  and  remain  as  good,  valid,  and  eft'ectual  in 
favour  of  and  against  and  with  reference  to  the  new  company,  and  might  be  proceeded 
on  and  enforced  in  the  same  manner  to  all  intents  and  purposes,  ;is  if  the  last- 
mentioned  company  had  been  a  party  to  and  executed  the  same,  or  had  been  named 
or  referred  to  therein  instead  of   the  persons,   company,  or   party  actually  named 
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therein  respectively;"  ;ind  it  was  held  that  the  defendant  was  liable  for  breaches  of 
the  bond  committed  by  the  clerk  after  the  union  of  the  two  companies. 

[811]  Lush,  Q.  C,  contra  (a).  The  principle  applicable  to  all  these  cases  is  that 
laid  down  by  l^ortl  Ellenborough  in  .'^Iraiige  v.  La',  3  East,  184,  where  Barclay  v.  Liwan, 
[812]  is  commented  upon,  and  ceitainly  not  upheld.  There,  a  bond  by  A.,  reciting 
that  [i.  intended  to  open  a  banking  account  with  C,  1).,  and  E.,  ;is  his  bankers,  was 
conditioned  for  payment  to  them  of  all  sums  from  time  to  time  advanced  to  B.  at  the 
banking-house  of  C.,  D.,  and  E. ;  and  it  was  held  that,  on  C.'s  death,  such  obligation 
ceased,  and  did  not  cover  future  advances  made  after  another  partner  was  t;iken  in  ; 
and  that  B.,  who  was  indebted  to  the  house  at  C.'s  death,  having  afterwards  paid  off 
the  balance,  which  was  applied  at  the  time  to  the  old  debt  incurred  in  C.'s  life-time, 
A.  was  wholly  discharged  from  his  obligation.  Lord  Ellonborough  said  :  "  I  consider 
this  question  concluded  bv  the  cases  of  Lonl  Arliiu/ton  v.  Menirkn,  1  tSaund.  412, 
irrvjht  V.  Huasel,  2  \V.  Bl.'  9.U,  3  Wils.  532,  and  Barker  v.  Parker,  1  T.  R.  287.  It 
may  Ije  observed,  however,  that,  in  Barchuj  v.  Lucax,  the  words  were  different  from 
the  present  case  ;  the  clerk  was  to  be  taken  into  the  service  of  the  obligees  as  a  clerk 
in  their  shop  and  counting-house,  which  might  be  supposed  to  mean  the  same  house, 
however  the  individual  partners  might  change.  But,  without  considering  whether 
that  were  the  true  construction  of  those  words,  it  is  enough  to  say  that  there  are  no 
such  words  here.  But  we  are  now  desired  to  construe  an  obligation  to  be  answeralile 
for  money  due  to  them  (certain  partners  having  been  before  named)  to  mean  money 
due  to  any  part  of  them, — a  construction  which  would  be  contrary  to  the  words  of  the 
instrument.  What  is  contended  for  is,  to  make  this  a  bond  to  the  persons  then  con- 
stituting the  lianking-house,  and  their  successors,  which  caimot  be  admitted."  The 
case  of  riie  EuMern  t/mou  Railivaij  Compini/  v.  Corlirune,  9  Exch.  197,  does  not  touch 
this.  The  decision  there  is  rested  by  the  court  on  the  express  reservation  of  the  rights 
of  the  respective  companies  by  the  statute.  Here,  however,  there  [813]  are  no  enact- 
ments to  keep  this  obligation  in  force;  for,  the  12th  .section  of  the  18  A  19  Vict, 
c.  133,  does  not  apply  to  a  case  of  this  kind.  This  company  was  a  joint-stock  com- 
pany established  under  the  7  &  8  Vict.  c.  110,  being  at  the  time  this  bond  was  given 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"As  to  the  demurrer  to  the  fourth  plea, — 1.  That  the  .said  fourth  plea  is  good  in 
substance  : 

"  2.  That  the  bond  of  the  said  Thomas  Cooper  was  given  by  him  as  a  surety  only 
•  for  Henry  llayward  as  the  appointed  agent  for  Groux's  Improved  Soap  Company, 
being  a  company  of  unlimited  liability  as  to  the  members  thereof,  according  to  the 
statutes  in  that  behalf,  for  the  |/ur|i()ses,  &c.  in  the  condition  to  the  said  bond  and  in 
the  fourth  plea  mentioned  ;  and  that,  so  long  as  the  said  company  remained  and  was 
such  a  company,  the  condition  was  kept  and  observed  and  satislied,  and  the  suretyship 
was  limited  to  such  a  conipau}'  ; 

"3.  That  the  .said  Henry  Hay  ward's  appointment  {in  respect  of  which  the  said 
Thomas  Cooper  was  surety)  ceased  on  Groux's  Improved  Soap  Company  being 
registered  as  Groux's  Improved  Soap  Company  Limited  : 

"4.  That  the  said  Thomas  Cooper  diil  not  become  or  remain,  nor  was  he  surety 
or  liable  under  the  bond  and  conditioned,  or  either  of  them,  after  Groux's  Improved 
Soap  Coni[)any  in  the  said  bon<l  and  condition  mentioned  became  and  was  registered 
as  Groux's  Improved  Soap  Company  Limited  : 

"5.  That  the  said  Thoni;is  Cooper  ceased  to  be  .suicty  under  the  said  bond  and 
condition  for  or  in  respect  of  any  ni.itters  or  things  in  ihe  said  bond  and  condition 
mentioned,  except  so  f.ar  as  related  to  matters  or  tilings  in  respect  of  the  .siiid  llamy 
Hayward's  appointment  as  agent  to  Groux's  Improved  Soap  Company  : 

"G.  That  Groux's  Improved  Soap  Company  was  and  is  a  dili'crenl  and  distinct 
company  from  Groux's  Improved  Soap  Company,  Limited  ; 

"7.  That  the  security  for  the  payment  of  Henry  Haywanl's  salary  and  ccMumis- 
sion  became  imperilled  by  the  company  becoming  registered  under  the  Limited 
liiability  Act  of  18.05,  and  the  .Joint-Stock  Companies  Act,  1850;  and  the  risk  of 
the  said  Thomas  Cooper  under  the  suretyship  was  altered  and  increased,  to  his 
prejudice." 

I'he  like  points  as  to  the  dennu-rcrs  to  the  lifth  and  sixth  iilwis  respeetivoly. 

G.  v.  XIX.— 44* 
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a  parbiiership  incoipoiated  with  transferrable  shares,  hut  all  its  members  being  liable 
for  the  whole  debts  of  the  firm.  Every  word  of  the  bond  has  reference  to  the  com- 
pany thus  constituted  ;  and  there  is  nothing  in  it  which  contemplates  a  change  in  the 
constitution  of  the  concern.  Under  the  18  &  19  Vict.  c.  133,  the  company  became 
a  body  of  a  totally  different  description.  It  became  re-constituted,  and  changed  into 
a  body  corporate  the  liability  of  the  members  whereof  was  limited  to  the  amount 
of  the  shares  of  each  individual.  Certain  provisions  are  introduced  to  prevent  that 
change  from  having  the  effect  of  nullifying  existing  contracts.  The  11th  section  pro- 
vides that  the  grant  of  a  certificate  of  complete  registration  with  limited  liability  shall 
not  prejudice  or  affect  the  rights  of  creditors  against  the  company;  and  s.  12,  that 
the  alteration  in  the  name  of  the  company  shall  not  prejudice  or  affect  any  right  which 
previous  to  such  alteration  had  accrued  to  the  company'  against  any  third  person,  or 
to  any  third  person  against  the  company.  These  words  are  inapplicable  here  ;  for,  at 
the  time  of  obtaining  the  certificate,  no  right  had  accrued  to  the  company.  If  there 
had  been  any  defalcation  on  the  part  of  Hayvvard  before  the  company  obtained  a 
certificate  of  registration  with  limited  liability,  the  11th  section  would  have  prevented 
the  company's  right  to  have  recourse  against  the  surety  from  lieing  affected.  But  the 
questi'  n  is,  does  the  12th  section  keep  alive  a  bond  or  security  which  but  for  that 
section  would  be  gone  I  [Williams,  J.  The  right  exists  when  the  bond  is  given. 
Byles,  J.  Do  you  contend  that  "  right "  and  "  right  of  action  "  are  [814]  synonymous  ?] 
It  is  submitted  that  they  are.  Had  any  "  right "  accrued  to  the  company  before  a 
lireach  committed  by  Hayward  ?  The  defendant  is  at  all  events  entitled  to  judgment 
on  the  sixth  plea. 

Hannen,  in  reply,  was  stopped  by  the  court. 

Williams,  J.  I  think  this  is  a  very  plain  case.  The  fact  of  the  company  to  whom 
this  bond  was  given  having  under  the  statute  18  &  19  Vict.  c.  133,  obtained  a  certifi- 
cate of  complete  registration  with  limited  liability,  produced  no  change  in  the  company 
with  reference  to  the  liability  of  the  surety  on  this  bond.  The  effects  of  a  change  in 
the  name  of  the  company  by  the  addition  of  the  word  "limited"  are  obviated  by  the 
provision  contained  in  s.  12  of  the  statute. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  change  in  the  name  of  the  company 
in  no  degree  varies  the  rights  of  the  company  or  the  obligations  of  the  surety  on  this 
bond.  The  word  "thereupon"  in  the  sixth  plea  is  used  as  synonymous  with  "in 
consequence  thereof."  But  it  was  not  a  consequence  of  the  company's  obtaining  a 
certificate  of  complete  registration  with  limited  liability  under  the  18  &  19  Vict, 
c.  133,  that  the  agency  of  Hayward  ceased. 

Byles,  J.  I  am  of  the  same  opinion.  Independently  of  any  enactment,  I  should 
have  thought  that  the  companj'  remained  the  same,  notwithstanding  its  having 
obtained  a  certificate  of  complete  registration  under  the  act.  The  only  alteration  in 
its  name  is  the  superaddition  of  the  word  "limited."  But  the  12th  section  makes  the 
matter  clear.  As  to  the  sixth  plea,  if  "  thereupon  "  had  been  the  preface  to  a  new 
allega-[815]-tion,  the  plea  would  have  been  bad.  But,  in  truth,  the  same  question 
arises  upon  the  sixth  as  upon  the  other  pleas.  I  think  the  plaintiffs  are  entitled  to 
judgment  upon  all  the  demurrers. 

Judgment  for  the  plaintiffs. 

CoBHAM,  Clerk  to  the  Local  Board  of  Health  for  the  District  of  Ware,  in  the  county 
of  Hertford,  r.  Holcombe.     June  22nd,  18G0. 

A  contract  was  entered  into  with  the  defendants  by  five  persons  named,  who  were 
members  of  a  local  board  of  health,  for  works  to  be  done  by  the  defendants.  The 
five  covenanted  "for  themselves,  their  heirs,  executors,  and  administrators,"  but  the 
contract  professed  to  l)e  entered  into  by  them  "  for  and  on  behalf  of  the  local 
board  : " — Held,  that  the  clerk  to  the  local  board  was  the  proper  person  to  sue  for  a 
breach  of  this  contract,  by  virtue  of  the  138th  section  of  the  Public  Health  Act, 
1848,  11  &  12  Vict.  c.  63. 

The  declaration  stated  that  Nathaniel  Cobham,  as  and  being  the  clerk  to  the  local 
board  of  health  for  the  district  of  Ware,  in  the  county  of  Hertford,  formed  and  con- 
stituted under  and  by  virtue  of  the  Public  Health  Act,  1848,  sued  Charles  Thomas 
Holcombe, — For  that,  by  articles  of  agreement,  sealed  with  the  seal  of  the  said  local 
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bojird,  signed  by  five  members  theieof,  mjule  the  27th  day  of  Octobei-,  lSo7,  after  the 
passing  of  a  certain  other  act  therein  recited,  that  is  to  say,  the  Public  Health  Supple- 
raeiitixl   Act,    1849,   between    William    Parker,   Ambrose    Frederick   Pi'octor,   Martin 
Hadsley  Gosselin,    Thomas   Cobham,   and    Joseph    Clenck   the   younger,    being    Kve 
members  of  the  said  local  board,  of  the  one  part,  and  the  defendant  of  the  other  part, 
reciting  that  the  said  local  board  had  been  duly  formed  and  constituted  under  and 
by  virtue  of  the  said  Public  Health  Act,  1848,  and  that  by  the  said  Public  Health 
Supplemental  Act,  1849,  it  was,  among  other  things,  enacted  that  the  local  boards 
under  the  said  [816]  Public  Health  Act  might  contract,  for  any  period  not  exceeding 
three  years  at  any  one  time,  with  any  company'  or  person,  for  the  supply  of  gas  or  oil, 
or  other  means  of  lighting  the  streets,  roads,  and  other  open  places,  markets,  and 
public  buildings  within  their   respective   districts,  and  might   provide  such    lamps, 
lamp-posts,  and  other  materials  and  appurtenances  as  such  local  boards  respectively 
might  think  necessary  for  lighting  the  same,  and  the  expenses  incurred  by  such  local 
board  in  so  doing  should  be   defrayed  out  of  the  general  or  special  district-rates 
(as  the  nature  of   the   case   might   recjuire)    levied    under   the   said    Public    Health 
Act ;  and  reciting  that  the  said  local  board,  in  exercise  of  the  powers  vested  in  them 
by  the  said  acts,  had  contracted  with  the  defendant  for  lighting  the  streets,  roads, 
and   other  public   places   within   theii-  saifl    district,    « ith  gas,   for  the  time   being, 
upon  the  terms,   and   subject  to  the   conditions,    covenants,    jirovisoes,   and   agree- 
ments thereinafter   expressed   and  contained, — it  was   witnessed  that,  in  pursuance 
of  the  said   agreement,  and  for   carrying  the  same  into   efl'ect,   and   in    considerar 
tion  of  the  covenants  and  agreements  thereinafter  entered  into  by  the  defendant, 
they   the    said    ^^'illiam    Parker,    Amljrose     Frederick     Proctor,    Martin    Hadsley 
Gosselin,    Thomas    Cobham,    and    Joseph    Clenck,    the   younger,    did    thereby,    for 
themselves,   their   heirs,   executors,   and  administrators,  on  behalf  of   the  said  local 
board,    covenant   with    the   defendant,    his    executors,    administrators,    and    assigns, 
that  it  should  be  lawful  for  the  defendant,  and  that  the  said  local   board    should 
and    would   from    time    to    time    authorize,    permit,    and    sutler   the   defendant,    at 
his  own  proper  costs  and  charges  (subject  as    thereinafter    mentioned),  to  dig  and 
break   U[)  the   streets,   roads,   and   other  oj  en   places   within   the   said   district,   for 
the  purpose  of    laying  down  the    main-pipes,  branch  pipes,  service- fjipes,  and  other 
[817]  pipes  necessary  or  requisite  for  lighting  the  said  streets,  roads,  and  other  public 
places  within  the  said  district,  with  gas,  he  the  defendant  doing  as  little  damage  or 
injury,  and  occasioning  as  little  inconvenience  as  possible,  and  at  his  own  costs  and 
charges  replacing,  reinstating,   levelling,  and    making   good    again   the  said  streets, 
roads,  and  other  open  places  with  all  convenient  speed  after  the  said  pipes  should  be 
so  laid  down,  to  the  satisfaction  of  the  said  local  board,  or  their  successors  or  surveyors 
for  the  time  being  ;  and  that  it  should  be  lawful  for  the  defendant,  from  time  to 
time,    at   his   own    proper   costs   and    chaiges  (subject   as    thereinafter   mentioned), 
to  have  free  access  to  the  several  main-pipes,  branch-])ipcs,  seivice-pipes,  and  other 
pipes  then  laid  down  (being  pipes  belonging  to  him)  or  thereafler  to  be  laid  down  by 
him  within  the  said  district,  and  to  dig  and  break  up  such   ])arts  of  the  said  streets, 
roads,  and  other  open  places  within  the  said  distiict  as  should  or  might  be  necessary 
to  give  to  him  the  said  defendant  free  access  to  all  and  every  the  main-pii)es,  l)raiich- 
pipes,  service-pipes,  and  other  pipes  already  or  thereafter  to  be  laid  down  i>y  him,  for 
the  purpose  of  lepairing,  relaying,  alteiing,  or  replacing,  or  examining  into  the  state 
of  repair  and  condition  of  the  said  pipes  and  mains,  or  any  or  either  of  them  :  That 
the   defendant  did    thereby   covenant   and    (-ontract   with    the   said   William    Parker, 
Ambrose   Frederick   Proctor,  Martin    Hadsley  (Josselin,  Thomas  Cobham,  and  .Joseph 
Clenck  the  younger,  their  executors  anil  adniiiiisti-ators,  in   manner  following,  tiiat  is 
to  say,  that  he  the  dcfemlant  would  from  tiuK!  to  time  during  the  (umtinuance  of  the 
said  agreement,  at  his  own   ()r()per  costs  and  charges,  well  and  sulliciently  repair  and 
keep  and  continue  in  good  and  suthcient  repair,  to  the  satisfaction   of  the  said   local 
boai'd,  or  their  smi  essors  or  surveyor  for  the  time   being,  all  and   singular  the  main- 
pipes,  branch  [818]  pipes,  service-pipes,  and  other  piijcs,  and  also  all  and  singular  the 
seveial  street  lam[)s,  lampposts,  lampbniiiers,  and  littings,  which  weie  thcrel>y  \>y 
him  agreed  to  be  supplied  with  gas,  and  which  were  the  pro[)erty  of  him  the  defen- 
dant ;  and  that  he  the  defendant  would,  for  and  dm  ing  the  term  of  three  yeai's,  to  bo 
computed  from  the  ■24th  of  .Tunc  then  last  ])ast,  well  and  sulliciently  light,  or  cause  to 
be  lighted,  with  the  best  niiule  giis  one  lunidred  and  four  full  iiat's  wing  lights  to  bo 
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put  and  placed  on  the  same  situations  on  the  said  streets,  roads,  and  other  open  places 
within  the  said  district  as  the  same  lamps  were  then  put  and  placed,  or  might  there- 
after be  put  and  placed,  according  to  the  directions  of  the  said  local  board,  if  the 
number  of  lamps  were  increased  (subject,  however,  to  the  proviso  in  that  behalf 
thereinafter  contained) ;  and  that  the  defendant  would  light  or  cause  to  be  lighted 
with  the  best  made  gas  each  and  every  of  the  said  one  hundred  and  four  lamps  for 
ten  months  in  each  and  every  year  during  the  said  term  of  three  years,  omitting 
three  nights  each  full  moon  during  six  of  the  said  ten  months,  and  five  nights 
each  full  moon  during  the  other  four  of  the  said  ten  months,  as  the  said  local 
board  should  direct,  liut  with  full  power,  nevertheless,  for  the  said  local  board  and 
their  successors  in  any  year  during  the  said  term  of  three  years  to  order  and  direct 
the  said  lamps  to  be  lighted  either  earlier  or  later  in  the  season,  upon  giving  one 
month's  notice,  and  so  that  the  time  during  which  the  said  lamps  should  be  lighted 
should  not  exceed  the  space  of  ten  progressive  months  in  any  one  year  :  and  that  the 
said  lamps  should  be  lighted  by  the  defendant,  or  by  some  person  or  persons  under 
his  direction,  at  or  immediately  preceding  sunset  in  the  evening,  and  be  kept  and 
continued  to  burn  until  day-light  in  the  morning,  during  such  ten  progressive  months 
in  the  year  as  the  said  local  lioard  or  their  successors  should  [819]  think  proper  to 
oi'der  and  direct ;  and  that  he  the  defendant  would,  at  his  own  expense,  find  and 
provide  a  proper  and  experienced  person  or  persons  to  light  and  extinguish,  and  to 
clean  and  attend  to,  the  said  lamps  duiing  the  said  term  ;  and  that  the  said  lamp- 
posts should  always  remain  and  be  of  cast-iron  and  of  the  best  description,  and  that 
any  additional  lamp-posts,  if  any  should  be  required  by  the  said  local  boairj,  should  be 
put  and  placed  at  such  distance  from  each  other,  and  in  such  situation  in  the  said 
streets,  roads,  and  other  open  places  within  the  said  district  as  the  said  local  board 
and  their  successors  should  think  proper  to  order  and  direct ;  and  that  the  said  lamps 
and  burners,  and  all  and  singular  the  appurtenances  cotniected  therewith,  should  be 
of  the  best  quality  and  workmanship;  and  that  he  the  defendant  should  and  would, 
during  the  continuance  of  that  agreement,  bear,  pay,  and  defra}'  all  costs,  charges,  and 
expenses  whatsoever  of  or  concerning  the  preparing  of  or  maiuifacturing  the  gas  and 
gas-works  with  which  the  said  pipes  and  lamps  should  be  so  supplied  as  aforesaid, 
and  also  all  costs,  charges,  and  expenses  of  or  concerning  the  painting,  glazing, 
lighting,  extinguishing,  cleaning,  keeping  in  repair,  and  breakage  of  the  said  lamps, 
lamp-posts,  burners,  and  fittings,  or  of  or  concerning  anj'  mattei-  or  thing  connected 
with  or  belonging  to  the  said  gas-pipes  or  gas-works,  or  the  said  painting  or  glazing, 
or  otherwise  howsoever  concerning  the  lighting  of  the  said  distiict, — it  being  the  true 
intent  and  meaning  of  that  agreement,  atid  of  the  said  parties  thereto,  that  the  said 
local  board  and  their  successors  were  not  to  be  at  any  further  or  other  expense  of  or 
concerning  the  said  lighting  as  aforesaid  than  the  yearly  sums  bj'  them  covenanted  to 
be  paid  as  thereiniifter  mentioned  ;  and  also  that  he  the  defendant  would  cause  a  good 
and  sufficient  pressure  to  be  maintained  [820]  and  kept  on  at  the  said  gas-works  by 
night  as  well  as  by  day  during  the  continuance  of  that  agreement :  That,  in  considera- 
tion of  the  premises,  the  said  William  Parker,  Ambrose  Frederick  Proctor,  Martin 
Hadsley  Gosselin,  Thomas  Cobham,  and  Joseph  Clenck  the  younger,  did  thereljy,  on 
behalf  of  the  said  local  Iward,  covenant  with  the  defendant  that  the  said  local  board 
should  and  would  during  the  said  term  of  three  years  pay  or  cause  to  be  paid  unto 
the  defendant  for  lighting  the  said  district  with  gas  in  manner  aforesaid,  and  for 
abiding  by,  executing,  keeping,  and  performing  all  and  every  the  covenants,  clauses, 
and  agreements  thereinbefore  mentioned  and  set  forth,  to  be  on  his  part  and  behalf 
done  and  performed,  the  several  sums  of  monej'  next  thereinafter  mentioned,  by  half- 
yearly  payments,  in  equal  moieties,  at  Christmas  and  Michaelmas,  or  within  twenty- 
one  days  next  after  either  of  the  said  last-mentioned  days  on  which  the  same  should 
be  demanded,  that  is  to  say,  for  and  during  the  first  year  of  the  said  term,  the  sum  of 
3381 ,  for  and  during  the  second  year  of  the  said  term  the  sum  of  3431.  4s.,  and  for 
and  during  the  third  year  of  the  said  term  the  sum  of  3481.  8s.,  subject  in  each 
of  the  said  several  years  to  a  proportionate  deduction  fioni  the  said  several  sums 
of  money  for  such  period  during  which  the  said  lamps  should  not  be  lighted  at  the 
times  and  in  the  manner  therein  mentioned  and  specified  :  Provided  always,  and  it 
was  thereby  expressly  declared  and  agreed  by  and  between  the  said  parties  thereto, 
that,  in  case  the  said  local  board  or  their  successors  should  be  minded  or  desirous,  at 
any  time  during  the  said  term  of  three  years,  to  increase  the  number  of  lamps  in  the 
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said  district,  and  should  signify  such  their  desire  to  the  s.-iid  defendant  in  writing  or 
otherwise  hy  the  clerk,  that  then  the  defendant  should  within  one  calendar  month 
after  such  signitica  [821]-tion  re-open  such  parts  of  the  said  streets,  roads,  and  open 
places  in  the  said  district  as  might  be  requisite  for  the  purpose  of  laying  down  or 
athxing  any  l)ranch-sei'vice  or  other  pipe  or  pipes  to  the  mains  already  laid  down,  or 
which  might  thereafter  be  laid  down,  or  for  the  erection  of  any  lamp-posts,  or  other- 
wise, upon  being  paid  the  further  yearly  sums  following,  that  is  to  say,  the  sum  of 
.31.  .5s.  in  the  hist  \'ear  of  the  said  term,  the  sum  of  31.  6s.  in  the  second  yesir  of 
the  said  term,  and  the  sum  of  31.  7s.  in  the  third  year  of  the  said  term,  in  the  propor 
tions  and  at  the  times  before  specified,  for  each  and  every  additional  bats-wing  light, 
he  the  defendant  making  good  and  levelling  in  manner  aforesaid  the  streets  and 
other  places  that  should  have  been  so  bioken  up  for  the  purpose  last  aforesaid  :  Pro- 
vided always,  and  it  was  thereby  declared  and  agreed,  that  the  defendant,  notwith- 
standing the  proviso  lastly  thereinbefore  contained,  should  not  be  bound  or  in  any 
manner  compelled  to  lay  clown  any  main,  or  aHix  any  branch  service  or  other  pipe,  or 
erect  any  lamp-post,  beyond  the  then  limits  of  the  district  of  the  said  local  board, 
unless  the  same  should  be  the  subject  of  a  special  agreement  between  the  defendant 
and  the  said  local  board  or  their  successors :  and  it  was  thereby  farther  declared  and 
agreed  that  that  contract  or  agreement  should  be  mutually  taken  and  considered  to  be 
for  the  terra  of  three  years,  to  commence  and  be  computed  from  the  24th  of  .June  then 
last  past ;  and  for  the  true  and  faithful  performance,  observance,  and  fultilraent  of 
that  agreement,  and  of  the  covenants  and  stipulations  therein  contained,  the  said 
p.irties  thereto  did  mutually  bind  themselves  and  himself  in  the  penal  sum  of  1001. 
of  lawful  money  of  Great  Britain,  to  be  recovered  against  the  party  aggi-essing  or 
neglecting  to  fulfil  the  said  agreement,  as  liquidated  damages,  in  any  of  Her  [822] 
Majesty's  courts  of  record  at  Westminster:  Averment,  that,  although,  before  the 
commencenicnt  of  this  suit,  all  conditions  had  been  performed  and  all  things  done  by 
the  said  William  Parker  Ambrose,  Frederick  Proctor,  Martin  Hadsley  Gasselin,  Thomas 
Cobham,  and  .Joseph  Clenck  the  younger,  on  behalf  of  the  said  local  board,  that  were 
by  the  said  deed  and  articles  of  agreement  on  their  part  and  the  part  of  the  said  local 
board  stipulated  and  provided  to  be  done  and  performed,  and  although  all  times  had 
elapsed,  and  all  things  happened,  and  all  payments  had  been  made  to  entitle  them  on 
the  said  behalf  to  the  due  and  perfect  ])erformance  by  the  defendant  of  all  his  said 
covenants ;  Breach,  that  the  defendant  had  not  performed  the  .same,  but,  on  the 
contr.iry  thereof,  had  transgressed  and  neglected  to  fullil  the  said  agreement,  and  had 
not  during  the  said  tei'm  well  and  sutlicicnlly  lighted  .-uid  caused  to  be  lighted  with 
the  best  made  gas  on(;  hundred  and  four  full  batswing  lights  ;  and  that  the  defendant 
did  not  light  with  the  best  made  gas  each  ami  every  of  the  said  one  hundred  and  four 
lamps  for  ten  months  in  each  and  every  year  during  the  said  term  of  three  years, 
omitting  thiee  in'ghts  each  full  moon  during  six  of  the  said  ten  months,  and  five 
nights  each  full  moon  during  the  othei-  four  of  the  said  ten  months,  as  the  said  local 
board  directed  ;  and  that  the  .said  lamps  were  not  lighted  l)y  the  defendant,  or  by  any 
person  under  his  direction,  at  or  immediately  preceding  sunset  in  the  evening,  and 
kept  and  continued  to  biun  until  day-light  in  the  morning,  during  such  ten  progressive 
months  in  the  ycai'  as  the  said  board  or  their  successors  thought  ])roper  to  order  and 
direct;  and  that  the  dcfcn<lant  tliil  not  nor  would  at  his  own  expense  tind  and  |)rovide 
a  proper  and  expeiienced  f)eison  or  ])er.sons  to  light  and  extinguish  and  to  cleanse  and 
attend  to  the  .said  lamps  during  the  said  term,  but,  on  the  contrary  thereof,  .allowed 
the  .same  to  remain  unliglited  and  [823]  in  a  dirty  and  unclean  state  and  eondilion  ; 
and  that  the  defend.ant  did  not  nor  wuuid  cause  a  good  and  sullicient  jiressnre  to  be 
maintained  and  kept  on  at  the  said  gas-works  by  night  as  well  as  l)y  day  during  the 
contiiHiancc  of  the  said  agreement:  Claim,  lOOl. 

To  this  declaration  the  defendant  denuirred,  the  grounfl  of  dennnrer  stated  in 
the  margin  being,  "that  the  covenant  declared  on,  being  entered  into  with  William 
Farkei-  and  four  other  jjer.sons  personally,  is  not  one  on  which  the  |)laintifV  as  clerk  to 
the  local  board  of  health  for  the  disti'ict  of  Ware,  in  the  county  of  Hertford,  can  sue." 
.(oindcr. 

G.  W.  Harrison,  in  support  of  the  demurrer  (a).     The  action  is  not  well   foundcil. 

(a)  The  ])oints  m.iikcd  for  argument  on  the  part  of  the  defendant  were  as  follows: — 
"  That  the  covenant  declared  on,  l)eing  entered   into   with    William   I'.irkei-  and 
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It  is  not  based  upon  a  contract  with  the  local  lioard  of  Ware,  but  with  certain  pei'sons 
named  ;  therefore  it  is  not  a  contract  in  respect  of  which  the  clerk  to  the  local  board 
is  entitled  to  sue.  The  clause  of  the  Public  Health  Act,  184-8  (11  &  12  Vict.  c.  63), 
which  prescribes  the  mode  of  contracting,  is  the  8.5th,  which  enacts  "  that  the  local 
board  of  health  may  enter  into  all  such  contracts  as  may  be  necessary  for  carrying 
this  act  into  execution  ;  and  e\ery  such  contract  whereof  the  value  or  amount  shall 
exceed  101.  shall  be  in  wiiting,  and  (in  the  case  of  a  non-corporate  district)  sealed  with 
the  seal  of  the  local  [824]  board  by  whom  the  same  is  entered  into,  and  signed  by 
five  or  more  members  thereof,  and  (in  the  case  of  a  corporate  district),  sealed  with 
the  common  seal,  and  shall  specify  the  work,  materials,  matters,  and  things  to  be 
furnished,  had,  or  done,  the  price  to  be  paid,  and  the  time  or  times  within  which  the 
contract  is  to  be  performed,  and  shall  fix  and  specify  some  pecuniary  penalty  to  be 
paid  in  case  the  terms  of  the  contract  are  not  duly  perfoi'med  ;  and  e\'ery  contract  so 
entered  into,  and  duly  executed  by  the  other  parties  thereto,  shall  be  binding  on  the 
local  board  by  whom  the  same  is  executed,  and  their  successors,  and  upon  all  other 
parties  thereto,  and  their  executors,  administrators,  successors,  or  assigns,  to  all  intents 
and  purposes ;  Provided  always,  that  the  said  local  board  may  compound  with  any 
contractor  or  other  person  in  respect  of  any  penalty  incurred  by  reason  of  the  non- 
performance of  any  contract  entered  into  as  aforesaid,  whether  such  penalty  be  men- 
tioned in  any  such  contract,  or  in  any  bond  or  otherwise,  for  such  sums  of  money  or 
other  recompense  as  to  such  local  board  may  seem  proper  :  Provided  also,  that,  before 
contracting  for  the  execution  of  any  works  under  the  provisions  of  this  act,  the  said 
local  board  shall  obtain  from  the  siu-veyor  an  estimate  in  writing,  as  well  of  the 
probable  expense  of  executing  the  work  in  a  substantial  manner  as  of  the  annual 
expense  of  repairing  the  same;  also  a  report  as  to  the  most  advantageous  mode  of 
contiacting,  that  is  to  say,  whether  by  contracting  only  for  the  execution  of  the  work, 
or  for  executing  and  also  maintaining  the  same  in  repair  during  a  terra  of  years  or 
otherwise:  Provided  also,  that,  before  any  contract  of  the  value  or  amount  of  1001. 
or  upwards  is  entered  into  by  the  said  local  board  ten  days'  public  notice  at  the  least 
shall  be  given  expressing  the  nature  and  purpose  thereof,  and  inviting  tenders  for  the 
execution  of  the  same  ;  and  the  [825]  said  local  board  shall  require  and  take  sufficient 
security  for  the  due  performance  of  the  same."  The  clause  enabling  the  clerk  to  sue 
and  be  sued  is  the  138th,  which  enacts,  "that  the  local  board  of  health  of  any  non- 
corporate district  may  sue  and  be  sued  in  the  name  of  the  clerk  for  the  time  being  for 
or  concerning  any  conti-act,  matter,  or  thing  whatsoever  relating  to  any  property, 
works,  or  things  vested  or  to  become  vested  in  them  by  reason  of  the  provisions  of 
this  act,  or  relating  to  any  matter  or  thing  whatsoever  entered  into  or  done,  or 
intended  to  be  entered  into  or  done  by  them  under  the  provisions  of  this  act ;  and 
in  any  action  of  ejectment  brought  or  prosecuted  by  such  local  board,  it  shall  be 
sufficient  to  lay  the  demise  in  the  name  of  the  said  clerk ;  and  in  proceedings  b^'  or 
on  the  part  of  such  local  board  against  any  person  for  stealing  or  wilfully  injuring  or 
otherwise  improperly  dealing  with  any  property,  works,  or  things  belonging  to  them 
or  under  their  management,  it  shall  be  sufficient  to  state  generally  that  the  property 
or  thing  in  respect  of  which  the  proceeding  is  instituted  is  the  property  of  the  said 
clerk  :  and  all  legal  pi'oceedings  by,  on  the  part  of,  or  against  such  local  boaid,  under 
this  act,  may  be  preferred,  instituted,  and  carried  on  in  his  name  ;  and  no  proceedings 
whatever  shall  abate  or  be  discontinued  by  the  death,  resignation,  or  removal  of  the 
clerk,  or  by  reason  of  any  change  or  vacancy  in  such  local  board  by  death,  resignation, 
or  otherwise,"  &c.  The  contract  here  is  by  the  five  persons  named,  "for  themselves, 
their  heirs,  executors,  and  administrators,'" — words  which  would  be  idle  if  it  were  a 
contract  by  the  local  board.  [Byles,  J.  It  is  not  under  their  seals.  The  word 
"  heirs  "  at  all  events  must  be  rejected.]  The  defendant  contracts  with  the  individuals. 
The  general  averment  of  performance  of  conditions  precedent  is  consistent  only  with 
this  view.     [Willes,  J.     Is  not  this  point  settled  by  the  case  of  JnUs  v.  Sullierhiml, 

four  other  persons  personally,  is  not  6ne  on  which  the  plaintiff,  as  clerk  to  the  local 
board  of  health  for  the  district  of  Ware,  in  the  county  of  Hertford,  can  sue  : 

"  That  the  local  board  of  health  of  the  district  of  Ware  is  not  either  party  or 
privy  to  the  covenants  declared  on  : 

"And  that  the  said  deed  is  not  entered  into  or  executed  in  compliance  with  the 
85th  section  of  the  Public  Health  Act,  1848.' 
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i  [826]  Exch.  211  (in  error,  Sutherland  v.  JVills,  5  Exch.  715)!]  The  words  of  the 
;ict  there  were  dift'ereiit  from  those  of  the  statute  now  under  consideration,  and  the 
contract  was  made  with  the  company.  [Willes,  J.  Vhapman  v.  Milmin,  5  Exdi.  61, 
is  in  accoi'dance  with  //'///.<  v.  Siitherlaml.  Williams,  J.  Is  not  this  a  proceeding  on 
behalf  of  the  local  hoard  ?]  It  is  submitted  it  is  not.  The  parties  named  have  chosen 
to  contract  in  their  own  names,  and  they  ought  to  have  sued.  Coleridge,  J.,  in 
delivering  the  judgment  of  the  Exchecjuer  Chamber  in  M'Kiiuion  v.  Pen-son,  9  E.xeh.  G09 
(artirniing  the  judgment  of  the  court  of  Exchequer  in  8  Exch.  319),  says  :  "The  usual 
and  proper  operation  of  clauses  such  as  that  under  consideration  (a),  is  not  to  give 
new  rights  of  action,  or  create  new  liabilities,  but  only  to  substitute  more  convenient 
parties  for  those  who  would  otherwise  be  liable  or  might  have  been  sued,  either  by 
common  law  or  by  statute."  And  that  was  adopted  in  this  court  in  Kendall  v.  King, 
17  C.  B.  -is;].  [Byles,  J.  What  particidar  provision  of  s.  8-")  is  it  that  you  suggest 
has  not  been  complied  with  I  The  five  persons  named  .say  they  contract  "for  and  on 
behalf  of  the  local  boai'd."  They  sign,  and  the  local  board  seal.]  If  this  is  a  contract 
within  the  85th  section  it  is  not  contended  that  the  requi.sitos  have  not  been  suHiciently 
comjjlied  with  ?  but  it  is  submitted  that  a  contract  in  this  form  is  not  a  contract  in 
i-espect  of  which  the  138th  section  enables  the  local  bo/ird  to  sue  in  the  name  of 
their  clerk. 

Hopwood,  contri  (//).  This  action  is  properly  brought  [827]  in  the  name  of  the 
clerk  to  the  local  board,  ptn-suant  to  the  provision  in  s.  138.  The  case  is  not  to  be 
distinguished  in  principle  from  IVills  v.  Sutherland,  4  Exch.  211,  Chapman  v.  Milvain, 
5  I'lxch.  61,  Smith  v.  Goldsworthy,  4  Q.  B.  430,  and  Skinner  v.  Lambert,  5  Scott,  N.  R.  197, 
4  M.  &  G.  477,  2  Dowl.  N.  S.'  132.     [He  was  stopped  by  the  court.] 

Harrison,  in  reply.  In  the  event  of  a  breach  of  the  contract  on  the  part  of  the 
five  persons  named  tlierein,  the  defendant  could  not  have  sued  the  local  board  :  he 
must  have  pi'oceeded  against  the  persons  named  only.  The  words  "  for  or  on  behalf 
of "  are  not  found  in  the  13Sth  section.  The  board  can  only  sue  or  be  sued  Iti  the 
name  of  their  clerk,  where  tiie  contract  is  made  directly  with  them, — where  the  local 
lioard  itself  is  a  contracting  party. 

Williams,  J.  I  am  of  opinion  that  our  judgment  must  be  in  favour  of  the 
plaintiff.  It  is  unnecessary  to  give  any  opinion  as  to  whether  or  not  this  contract 
can  be  consideied  as  a  contract  entered  into  by  the  local  board  in  conformity  with  the 
85th  section  of  the  Public  Health  Act,  1848.  There  are  some  formal  difticulties  which 
might  perhaps  be  urged.  But  it  is  quite  clear  that  this  is  a  coritract  entered  into 
with  the  five  with  whom  the  covenants  are  made  on  the  behalf  of  the  local  board  ;  and 
the  contract  relates  to  a  thing  wliich  is  to  be  done  under  the  pi'ovisions  of  the  act. 
[828]  It  is  ol)jccted  on  the  j)art  of  the  defendant,  that  the  action  should  have  been 
lirought  by  the  covenantees,  and  not  by  the  local  board,  because  they  are  not  con- 
tracting parties.  This  is  an  objection  which  is  so  far  removed  from  the  merits  of  the 
case  that  we  should  lie  most  icluctjint  to  give  effect  to  it,  and  would  resort  to  any 
possililc  construction  which  should  tend  to  defeat  the  action,  and  to  extricate  us  from 
that  difficulty.  1  am  of  opinion  that  we  may  finil  such  extrication  in  tiie  138th 
section  of  the  statute.  According  to  the  cases  of  /F//?.s  v.  Sutherland,  4  Exch.  211, 
Chapman  v.  Milrain,  5  Exch.  61,  and  other  authorities,  the  language  of  that  section 
warrants  us  in  saying  that  the  stjitute  justifies,  and  indeed  renders  it  imperative  on 
the  local  bo.ird  to  bring  the  action  in  the  name  of  their  clerk  ;  for,  it  enacts,  "  tliat 
the  local  bo.ird  of  health  of  any  noncoiporate  district  may  sue  and  be  sued  in  the 
name  of  the  clerk  for  the  time  being  for  or  concerTung  any  contract,  matter,  oi'  thing 
whatsoever  relating  to  any  jiropcrty,  works,  or  things  vested  or  to  become  vested  in 
them  by  reason  of  the  provisions  of  this  act,  or  relating  to  any  matter  or  thing 

(a)  The  4th  section  of  the  (icncral  Highway  Act,  13  (J.  3,  c.  78. 

(h)  The  [joints  marked  for  argument  on  the  part  of  tlie  [il.iintiff  were  lus  follows: 

"  Th.il,  under  the  provisions  of  the  statutes  in  the  declaration  referred  to,  the 
board  of  health  is  jjarty  or  i)rivy  to  the  covenants  declared  on  : 

"That,  under  the  same  statutes,  the  plaintitt'is  entitled  to  sue  ;us  clerk  for  the  time 
being  to  the  said  board,  for  the  breaches  declared  upon,  and  that  the  declaration  is 
in  law  sutfieient  for  that  purpose : 

"And  that  the  said  deed  is  substantiallv  in  compliaiuc  with  the  85th  section  of 
the  I'ublic  Health  Act,  1848." 


1392  THORNHILL   V.  NEATS  8  C  B.  (N.  S  )  829. 

whatsoever  entered  into  or  done,  or  intended  to  be  entered  into  or  done  by  them 
under  the  provisions  of  this  act."  The  contract  heie  sued  upon  is  a  contract  relating 
to  a  matter  or  thing  entered  into  by  the  local  board  under  the  provisions  of  the  act. 
Mr.  Harrison  says  that  the  words  "  entered  into  bj'  the  board"  must  be  construed  to 
mean  entered  into  by  and  in  the  name  of  the  local  board,  and  not  by  any  individual 
members  on  behalf  of  the  board.  But  I  do  not  find  anything  in  the  act  to  warrant 
so  narrow  a  construction. 

WiLLES,  J.     I  entirely  agree  in  the  opinion  expressed  by  my  Brother  Williams. 

Byles,  J.  1  also  am  of  opinion  that  the  plaintiff  is  [829]  entitled  to  judgment. 
I  abstain  from  giving  any  opinion  upon  the  8.5th  section  :  but  I  do  not  feel  the  least 
doubt  upon  the  13t<th  section.  The  object  of  that  section  was,  to  obviate  any 
difficulties  which  might  otherwise  have  arisen  from  the  changes  by  death  or  otherwise 
which  necessarily  arise  in  a  fluctuating  body  :  and  it  ought  so  to  be  read  as  to  suppress 
the  mischief  and  advance  the  remedy.  The  first  words  of  the  section  are,  that  "  the 
local  board  of  health  of  any  non-corporate  district  may  sue  and  be  sued  in  the  name 
of  the  clerk  for  the  time  being  for  or  concerning  any  contract,  matter,  or  thing  what> 
soever  relating  to  any  property,  works,  or  things  vested  or  to  become  vested  in  them 
by  reason  of  the  provisions  of  this  act,  or  relating  to  any  matter  or  thing  whatsoever 
entered  into  or  done,  oi'  intended  to  be  entered  into  or  done  by  them  under  the 
provisions  of  this  act."  Looking  at  this  contract,  the  first  thing  to  be  done  by  the 
local  board  is,  to  permit  the  contractors  to  take  up  the  streets,  &c.  ;  the  next  is,  that 
they  are  to  pay  the  money.  It  is  impossible  not  to  see  that  the  whole  contract  relates 
to  matters  and  things  to  be  done  by  them.  I  also  agree  that  these  words  may  be 
brought  within  the  latter  part  of  the  section.  In  the  first  part  the  legislature  deals 
with  actions:  but  the  woids  "all  legal  pioceedings"  in  the  latter  part,  are  large 
enough  to  embrace  actions  ;  the  provision  at  the  end,  that  no  proceedings  shall  abate 
by  death  or  remo\-al  of  the  clerk,  clearly  applies  to  actions.  We  therefoi-e  do  not  in 
the  least  strain  the  words  of  the  section,  when  we  read  "all  legal  proceedings  "  as 
comprehending  actions.  But,  whether  we  do  so  or  not,  the  construction  of  the  first 
part  of  the  section  is  much  aided  by  the  light  which  is  thrown  upon  it  by  the  latter 
part.     I  entertain  no  doubt  whatever  that  the  proper  plaintiff' is  suing  here. 

[830]  Ke.^ting,  J.  I  entirely  agree  with  the  rest  of  the  court  that  the  plaintiff 
in  this  case  is  entitled  to  our  judgment.  It  is  clear  that  the  contract  declared  on  is 
a  contract  which  is  within  at  least  the  eailier  part  of  s.  138.  Upon  the  face  of  it,  it 
is  a  contract  which  purports  to  be  made  by  the  ti\'e  memliers  of  the  local  board  who 
are  named  "for  and  on  behalf  of  the  board."  The  important  acts  to  be  done  under  it 
are  to  lie  done,  and  could  only  he  done,  by  the  local  board.  The  five  individuals 
named,  no  doubt,  covenant  "  for  themselves,  their  heirs,  executors,  and  administrators  :  " 
but  these  words  may  be  rejected,  because,  under  the  1-lOth  section,  the  five  who 
contract  for  the  board  could  incur  no  personal  liability  from  so  doing.  That  section 
provides  "  that  no  matter  or  thing  done  or  contract  entered  into  by  the  local  board 
of  health,  nor  any  matter  or  thing  done  bv  any  superintending  inspector,  or  any 
member  of  the  said  local  board,  or  by  the  officer  of  health,  clerk,  surveyor,  inspector 
of  nuisances,  or  other  officer  or  person  whomsoever  acting  under  the  direction  of  the 
said  local  board,  shall,  if  the  matter  or  thing  were  done  or  the  contract  were  entered 
into  bona  fide  for  the  purpose  of  executing  this  act,  subject  them  or  any  of  them 
personally  to  anj'  action,  liability,  claim,  or  demand  whatsoever;  and  any  expense 
incurred  by  any  such  local  board,  member,  officer  of  health,  clerk,  surveyor,  inspector 
of  nuisances,  or  other  officer  or  person  acting  as  last  aforesaid,  shall  be  borne  and 
repaid  out  of  the  general  district  rates  levied  under  the  authority  of  this  act."  It  is 
clear  that  this  is  a  contract  in  respect  of  which  the  clerk  to  the  board  might  sue, 
under  s.  138. 

Judgment  for  the  plaintiff 

[831]     Thornhill  AST)  Another  v.  Neat.s.     June  22nd,  1860. 

[S.  C.  2  L.  T.  539.] 

To  an  action  for  work  and  labour,  the  defendant  pleaded  that  the  work  was  done 
under  an  agreement  in  writing  whereby  the  plaintiff's  agreed  to  build  for  him  six 
houses,  and  completely  finish  and  give  up  the  premises  to  him  on  or  before  the 
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20th  of  March,  1859,  under  a  penalty  of  11.  for  each  house  for  each  and  every  week 
the  works  should  remain  incomplete  and  possession  withhcM  from  the  defendant 
after  that  date, — the  amount  of  the  penalty  to  he  paid  out  of  the  moneys  which 
might  become  due  to  the  plainlitls  under  the  agreement  ;  that  the  houses  remained 
incompli;te  and  possession  was  withheld  from  the  defendant  for  twelve  weeks  after 
and  beyond  the  day  stipulated,  wherefore  the  defendant  claimed  to  deduct  721. — 
To  this  plea  the  plaintiffs  replied  that,  after  the  making  of  the  agreement  in  the 
plea  mentioned,  and  before  an}'  of  the  alleged  penalties  had  been  incurred,  it  was 
mutually  agreed  that  the  plaintifis  should  perform  certain  other  work  in  and  upon 
the  said  houses  in  addition  to  the  woik  in  the  first  agreement  mentioned,  such 
additional  work  to  be  done  within  a  reasonable  time  ;  that  the  work  under  the 
second  agreement  was  so  mixed  up  with  the  work  in  the  fii'st  agreement 
mentioned,  being  part  and  parcel  thei'eof,  that  it  became  impossible  to  complete 
the  woik  in  the  first  agreement  mentioned  until  the  work  under  the  second 
agreement  was  also  completed,  as  the  defendant  at  the  time  of  making  the  last- 
mentioned  agreement  well  knew  ;  and  that  the  plaintiffs  had  performed  all  the 
work  under  both  agreements  within  a  reasonable  time: — Held,  a  good  legal  answer 
to  the  claim  for  penalties,  on  the  ground  of  waiver. — Semble,  per  Byles,  J.,  that 
the  replication  ati'orded  a  good  equitable  answer,  on  the  ground  that  the  performance 
of  the  original  agreement  had  become  impossible  by  the  act  of  the  defendant. 

This  was  an  action  for  money  payable  hy  the  defendant  to  the  plaintiffs  for  goods 
sold  and  delivered  by  the  plaintifis  to  the  defendant,  and  for  work  done  and  materials 
provided  l)y  the  plaintifis  for  the  defendant  at  his  request,  and  for  money  paid  by 
the  plaintifis  for  the  defendant  at  his  request,  and  for  money  found  to  lie  due  from 
the  defendant  to  the  plaintifis  upon  accounts  stated  between  them  :  Claim,  15001. 

Fourth  plea, — as  of  the  sum  of  721.,  parcel  of  the  money  claimed  for  and  in  respect 
of  work  done  and  materials  provided  by  the  plaintifis  for  the  defendant, — that  the 
greatest  part  of  the  woik  and  materials  in  the  declaration  mentioned  were  done  and 
provided  under  an  agreement  in  writing  dated  the  8th  of  November,  1858,  made 
between  the  defendant  of  the  one  ])art  and  the  plaintifis  of  the  other  part;  by  which 
agreement  the  plaintifis  agreed  with  the  defendant  to  build,  execute,  and  completely 
finish  for  him,  fit  for  habitation,  three  houses  entiie,  and  to  do  every  description  of 
work  required  to  be  done  to  the  three  carcases  adjoining,  and  their  appurten.uices,  so 
as  to  completely  [832]  finish  them  for  the  defendant  in  a  good,  substantial,  and 
workmanlike  manner,  to  the  satisfaction  of  Mr.  John  Thomas,  the  defendant's 
surveyoi-,  and  to  commence  the  works  immediately  on  signing  the  contract,  and 
completely  finish  and  give  up  the  premises  on  or  before  the  20th  day  of  March,  1859, 
under  a  penally  of  II.  for  each  house  for  each  and  every  week  the  works  should 
remain  incomiiletc  and  possession  withheld  from  the  defendant  after  that  date  ;  and 
by  which  agreement  the  defendant  agreed  with  the  plaintifis,  that,  in  consideration 
of  the  due  performance  of  the  .said  works,  and  on  the  certificate  of  the  .said  John 
Thomas  that  the  works  were  done  to  his  .satisfaction,  to  pay  to  the  plaintifis  the  sinn 
of  11981.  I8s.  (id.  in  manner  in  the  said  agieenient  mentioned;  and  by  the  said 
agreement  the  amoiuit  of  the  penalty  theicinbefore  mentioned  was  to  bo  paiil  out  of 
tlic  moneys  due,  or  which  might  become  due,  to  the  plaintiff's  undei'  the  agreement : 
That  the  greatest  part  of  the  plaintiils'  claim  for  work  done  and  materials  provided  is 
for  and  in  respect  of  the  said  work  done  and  materials  provided  by  the  pl.iintifl's  under 
the  said  agreement,  and  e.vceeds  the  sum  of  721.  parcel,  \'c.,  and  is  claimed  as  due  to 
them  from  the  defendant  under  the  said  agieenient:  That  the  plaintifis  did  not 
])rocoed  with  or  build  oi'  e.vccute  the  said  works  to  the  satisfaction  of  the  said  John 
Thomas,  and  that  the  plaint iffs  did  not  completely  finish  or  give  up  the  s.iid  houses, 
works,  and  premises  mentioned  in  the  said  agreement  on  or  before  the  .said  2ntli 
of  March,  1859;  but  the  whole  of  the  saiil  houses,  works,  and  jiremises  in  the  .said 
agreement  mentioned  were  delayed,  and  lemained  incomplete,  and  jiossession  was 
withheld  from  the  defendant  for  twelve  weeks  ne,\t  after  and  lieyond  the  said  20th  of 
March,  1859,  wheieby  the  defendant,  under  and  according  to  tlic  said  agreement, 
became  and  was  and  [833]  is  entitled  to  pay  himself  and  to  deduct,  and  does  accord- 
ingly pay  himself  and  deduct  out  of  the  moneys  due  and  claimed  to  bo  due  to  the 
plaintifis  under  the  said  agreement,  the  sum  of  11.  per  week  for  each  of  the  said  houses, 
for  each  and  every  week  of  the  said  twelve  weeks  the  said  work  so  remained  incomplete 
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Jind  possession  withheld  from  the  defendant  after  the  said  20th  day  of  March,  1859, 
amounting  together  to  the  sum  of  721. 

Second  replication  to  the  fourth  plea, — on  equitable  grounds, — that  the  defendant 
ought  not  to  receive  from  the  plaintiffs  any  of  the  said  moneys  so  alleged  to  be  for- 
feited, by  way  of  penalties,  as  in  the  said  plea  mentioned,  or  deduct  the  amount  of 
such  alleged  penalties  out  of  any  moneys  payable  by  the  defendant  to  the  plaintifls  in 
respect  of  work  done,  labour  performed,  and  mateiials  provided  under  the  said 
agi  cement  in  the  said  fourth  plea  mentioned,  because  the_v  the  plaintiff's  said  that,  after 
the  making  of  the  said  agreement,  and  before  any  of  the  said  alleged  penalties  had 
been  incurred,  it  wa.s  mutually  agreed  between  the  plaintiffs  and  the  defendant  that 
the  plaintiffs  should  perform  cei'tain  other  work,  and  bestow  other  labour,  and 
provide  other  materials  in,  upon,  and  for  the  said  houses,  in  addition  to  the  work, 
laboui-,  and  materials  in  the  said  first-mentioned  agreement  contained,  upon  certain 
other  tei'ms,  that  is  to  say,  that  the  plaintiffs  should  perfoi-ni  the  said  woi-k  in  that 
replication  mentioned  within  a  reasonable  time  for  so  doing  in  that  behalf:  That  the 
said  work  in  that  replication  mentioned  was  so  mixed  up  with  the  said  work  upon  the 
said  premises  in  the  said  agreement  mentioned,  being  part  and  parcel  thereof,  that  it 
became  impossible  to  complete  the  said  works  and  premises  in  the  said  agreement 
mentioned  until  the  said  additional  works  in  that  replication  mentioned  were  also 
completed,  as  the  de-[834]-fendant,  at  the  time  of  making  the  said  agreement  in 
the  replication  mentioned  alwavs  well  knew  :  That  they  the  plaintiffs  had  performed 
all  the  terms  of  the  said  agreement  in  that  replication  mentioned  on  their  part  to  be 
performed,  and  had  completed  the  said  works  in  the  said  agreement  in  that  replica- 
tion mentioned  within  a  reasonable  time,  and  also  at  same  time  completed  the  said 
works  and  premises  in  the  said  agreement  in  the  said  fourth  plea  mentioned,  and  foi-th- 
with  gave  up  possession  of  the  same  to  the  defendant :  And  that,  using  all  due  and 
reasonable  dispatch  in  that  behalf,  it  was  impossible  to  have  completed  the  said  works 
and  premises  mentioned  in  the  .said  agreement  in  the  said  fourth  plea  mentioned  in 
accordance  with  the  terms  and  at  the  time  in  that  agreement  mentioned,  in  consequence 
and  bv  reason  of  the  premises  therein  mentioned  :  and  that  the  defendant  entered  upon 
and  took  possession  of,  and  then  had  the  full  benefit  and  enjoyment  of,  the  said  additional 
works  in  the  replication  mentioned,  and  the  said  works  in  the  said  fourth  plea  mentioned, 
the  same  being  fully  completed  within  the  said  reasonable  time  as  aforesaid. 

Third  replication  to  the  fourth  plea, — that,  before  any  breach  of  the  said  agreement 
in  that  plea  mentioned,  and  before  the  plaintiffs  had  incurred  or  become  subject  or 
liable  to  any  penalties  for  the  non-completion  of  the  said  work  in  accordance  therewith, 
it  was  mutally  agieed  by  and  between  the  plaintiffs  and  defendant,  for  good  considera- 
tion in  that  behalf,  that  so  much  of  the  .said  agreement  as  related,  to  the  completion 
and  giving  up  and  finishing  of  the  said  premises  on  or  before  the  said  20th  of  ^larch, 
18.59,  under  certain  penalties  if  the  same  were  not  so  given  up  and  finished,  should 
be,  and  the  same  was,  rescinded. 

[835]  The  defendant  demurred  to  the  second  replication  to  the  fourth  plea,  the 
ground  stated  in  the  margin  being,  "that  the  replication  does  not  shew  that  the  delay 
in  the  completion  of  the  works  mentioned  in  the  agreement  in  the  fourth  plea,  was  the 
act  of  the  defendant  alone."     Joinder. 

Kinglake,  Serjt.,  in  support  of  the  demurrer  (a).     The  [836]  question  is,  whether 

(a)  The  points  m.arked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  ].  That,  inasmuch  as  the  agreement  for  the  additional  works  makes  no  provision 
for  rescinding  or  waiving  the  penalties  in  case  the  original  works  were  not  completely 
finished  and  given  up  by  the  time  specified,  the  provision  as  to  the  penalties  contained 
in  the  original  agreement  remained  in  force,  and  the  penalties  incurred  by  the 
admitted  delay : 

"  2.  That  it  will  not  be  intended  that  the  express  provision  contained  in  the 
original  agieement  as  to  the  penalties  was  rescinded  or  rendered  of  no  force  merely 
because  the  plaintiffs  afterwards  undertook  to  perform  additional  woi-ks  which  they, 
appeai'ing  to  he  builders,  must  have  known,  or  they  were  bound  to  have  informed 
themselves,  would  interfere  with  or  delay  the  completion  of  the  original  works  beyond 
the  specified  time  : 

"  .3.  That  the  absence  of  any  provision  in  the  agreement  for  the  additional  works 
in  regard  to  the  penalties,  shews  that  the  intention  of  the  parties,  particularly  as 
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the  replication  to  the  fourth  plea  is  a  good  equitable  replication.  The  .suli.stAiice  of  it 
is,  that  the  .second  agreement  therein  referred  to  rendered  it  inipo.ssil)le  for  the  plaintiffs 
to  complete  the  work  contracted  for  by  the  first  agreement  within  the  time  stipulated. 
That  clearly  is  no  answer  to  the  plea.  The  plaintiffs  are  bound  by  their  contract. 
The  authorities  upon  this  subject  arc  all  referred  to  in  a  recent  case  of  Brown  v.  Tlie 
Itayal  Insurancs  Surkiy,  28  Law  J.,  Q.  B.  275.  In  an  action  on  a  policy  of  insurance 
against  fire,  which  conttiined  a  condition  by  which  the  society  reserved  to  itself  the 
right  of  reinstatement  in  pi'eferenee  to  the  payment  of  claims,  the  defendants  pleaded, 
that,  having  elected  to  leinstate  the  insured  premises,  they  were  proceeding  with  the 
rein.stateraent  tbcix'of,  when,  by  order  of  the  commis.sioners  of  sewers,  lawfully  acting 
in  tiiat  Ijehalf,  the  premises  were  taken  down,  as  being  in  a  dangerous  condition,  such 
condition  not  being  caused  by  the  fire  ;  and  that,  if  the  said  premises  had  not  been  so 
taken  down,  they  (the  defendants)  would  have  proceeded  with  sui;h  i-einstatement,  and 
would  have  restored  them  to  the  condition  they  were  in  before  the  fire :  and  it  was 
held,  on  demurrer,  by  Loid  Campbell,  Crompton,  J.,  and  Hill,  J., — Erie,  J.,  dissenting, 
— that  the  plea  was  bad.  Lord  Campbell  there  said  :  "The  society  undertook  what  is 
lawful,  and  what  continued  to  be  lawful,  and,  whether  they  can  or  cannot  do  what 
they  undertook  to  do,  is  quite  immaterial  ;  they  must  either  do  it  or  pay  damages  foi' 
not  doing  it.  That  was  the  doctrine  laid  down  in  Paradinc  v.  Jane,  and  adopted  by 
me  in  Jiall  v.  IFrigJit,  27  Law  J.,  Q.  B.  .34-5,  [837]  which  case  is  now  Ijefore  the 
E.xchequer  Chamber  («)\  and  to  which  doctrine  I  still  adhere.  If  a  party  undertake  to 
do  what  is  lawful,  and  does  not  do  it,  it  is  no  defence  for  him  to  say  that  he  cannot 
do  it,  if  the  law  has  not  rendered  it  unlawful  for  him  to  do  it.  Now,  in  this  case, 
there  is  notliing  unlawful :  if  it  has  become  impossible,  damages  must  be  paid."  In 
Paiadine  v.  Jain',  Aleyn,  26,  the  rule  is  thus  laid  down  : — "  Where  the  law  creates  a 
duty  or  charge,  and  the  party  is  disabled  to  perform  it,  without  any  default  in  him, 
and  hath  no  remedy  over,  there  the  law  will  excuse  him  :  as,  in  the  case  of  waste,  if 
a  house  be  destroyed  by  tempest,  or  by  enemies,  the  lessee  is  excused  :  Dyer,  ;53  a., 
1  Inst.  53  a.,  283  a.  ;  12  H.  4,  fo.  6.  So  of  an  escape  :  4  Co.  84  b.  ;  33  H.  6,  fo.  1. 
So,  in  9  E.  3,  fo.  IG,  a  supersedeas  was  awarded  to  justices  that  they  should  not 
proceed  in  a  cessavit  upon  a  cesser  during  the  war.  But,  when  the  party  by  his 
own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good 
if  he  may,  notwithstanding  any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contnu:t.  And  therefore,  if  the  lessee  covenant  to 
repair  a  house,  though  it  be  burnt  by  lightning,  or. thrown  down  by  enemies,  yet  he 
ought  to  repair  it:  Dyer,  33  a.  ;  40  E.  3,  fo.  6  h."  In  Broom's  Maxins,  3rd  edit. 
222,  it  is  said, — "  The  maxim  '  IjCX  non  cogit  ad  impossibilia,  or,  as  it  is  also  expressed, 
'Impotentia  excusat  legem,'  is  intimately  coiniected  with  that  last  considered  (//),  and 
must  be  understood  in  this  qualified  sense,  that  impotentia  e.vcuses  when  there  is  a 
nece.ssary  or  invincible  disability  to  pcrfoi'm  the  mandatory  part  of  the  law,  or  to  for- 
bear the  prohibitory.  The  law  itself,  [838]  and  the  administration  of  it,  said  Sir  W. 
Scott  (a)^,  with  reference  to  an  alleged  infraction  of  the  revenue  hiws,  must  yield  to 
that  to  which  eveiy  thing  must  bend. — to  necessity  :  the  law,  in  its  most  positive  and 
percnqitory  injunctions,  is  understood  to  disclaim,  as  it  does  in  its  general  aphorisms, 
all  intention  of  compelling  to  impossibilities,  and  the  administration  of  haws  must 

against  the  defendant,  not  appearing  to  be  a  builder,  was,  that  the  provision  as  to  the 
penalties  in  the  original  agreement  was  to  remain  in  force  for  the  defendant's 
protection  ; 

"4.  That  the  plaintills,  who  a|ipcar  to  be  builders,  if  they  had  intended  uol  to 
remain  bound  liy  the  provision  as  to  ]ienalties  by  reason  of  the  additional  works, 
they  were  bound,  when  they  engaged  to  perform  such  further  woiks,  to  have 
informed  the  defendant  that  the  perfoimanco  of  the  same  woulil  necessaril}',  or 
would  probably,  delay  the  completion  of  the  original  works  bcyontl  the  specified  time  : 

"5.  That  it  appears  that  the  delay  in  the  com])letion  of  the  original  woiks  arose 
.solely  by  rea.son  of  the  plaintiifs'  own  acts,  agieement,  and  consent,  and  that  the 
plaintilfs  themselves  were  the  sole  cause  f)f  such  delay  ; 

"  (J.  That  it  does  not  appeal'  that  tlie  delay  in  the  com])lction  (if  the  original  works 
was  caused  by  any  act  of  tiie  defendant  alone." 

(a)'   Reversed  in  the  Exchc(iuer  Chamber,  -see  29  Law  .1.,  Q.  B.  43. 

(i)  Actus  Dei  nemini  facit  injuriam.  {a)-  The  Generous,  2  Dods.  323,  324. 
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adopt  that  general  exception  in  the  consideration  of  all  particulai'  cases.  '  In  the 
performance  of  that  duty,  it  has  three  points  to  which  its  attention  must  be  directed. 
In  the  first  place,  it  must  see  that  the  nature  of  the  necessity  pleaded  be  such  as  the 
law  itself  would  respect,  for,  there  m.ay  be  a  necessity  which  it  would  not.  A  necessity 
created  by  a  man's  own  act,  with  a  fair  pi-evious  knowledge  of  the  consequences  that 
would  follow,  and  under  circumstances  which  he  had  then  a  power  of  controlling,  is  of 
that  nature.'"  Again,  at  p.  '22i,  it  is  said, — "  If,  however,  a  person  by  his  own  con- 
tract absolutely  engages  to  do  an  act,  it  is  deemed  to  be  his  own  fault  and  folly  that 
he  did  not  thereby  expressly  provide  against  contingencies,  and  exempt  himself  from 
responsibility  in  certain  events  :  in  such  case,  therefore,  that  is,  in  the  instance  of  an 
absolute  and  general  contract,  the  performance  is  not  excused  by  an  inevitable  accident 
or  other  contingency,  although  not  foreseen  by  nor  within  the  control  of  the  party." 
The  authorities  cited  for  this  are,  Uadlei/  v.  Clarke,  8  T.  R.  259,  267,  Atkinson  v.  Ritchie, 
10  East,  533,  534,  Marquis  of  Bute  v.  Tlmnpsan,  13  M.  &  W.  487,  Hills  v.  Svffhrue, 
15  M.  &  W.  253,  Jerris  v.  fompkirmn,  13  Hurlst.  &  N.  195,  208,  Spenee  v.  Clwdwick, 
10  Q.  B.  517,  528,  and  Schilixzi  v.  Dcrry.  4  Ellis  &  B.  873.  Spence  v.  Chodinck  is  a 
distinct  authority.  In  assumpsit  by  a  shipper  on  a  contract  of  [839]  affreightment, 
the  declaration  stated  that  the  plaintiff  had  shipped  on  board  the  defendant's  ship, 
then  in  the  bay  of  Gibi'altar,  and  bound  for  London,  calling  at  Cadiz,  certain  goods  to 
be  safely  conveyed  to  London,  and  there  delivered  in  good  order,  the  act  of  God,  the 
Queen's  enemies,  tire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  or  kind  soever,  save  risk  of  boats,  &c.,  excepted, 
the  plaintifi'  paving  freight ;  alleging  a  promise  by  the  defendant  so  to  convey  and 
deliver  the  cargo,  saving  the  above  exceptions,  and  a  breach,  that  he  failed  to  do  so. 
The  defendant  pleaded  that  the  ship  in  the  course  of  her  voyage  called  at  Cadiz,  and 
was  then  within  the  jurisdiction  of  the  officers  of  customs  there,  and  of  a  certain  court 
of  Spain,  described  as  the  tribunal  of  the  snbdelegation  of  the  revenues  of  the  province 
of  Andalusia ;  that,  while  the  ship  was  there,  the  goods  were,  according  to  the  law  of 
Spain,  lawfully  taken  out  of  the  ship  by  the  said  officers,  against  the  will  and  without 
the  default  of  the  defendant,  on  a  charge  of  suspicion  of  their  being  contraband  accord- 
ing to  the  law  of  Spain,  and  were  confiscated  by  a  decree  of  the  said  court,  upon  the 
charge  aforesaid  :  and  it  was  held,  on  demurrer,  that  the  plea  disclosed  no  excuse 
within  the  express  exceptions  in  the  contract,  that  the  decree  of  confiscation  was  in 
itself  no  answer,  and  that  it  did  not  appear  by  the  plea  to  have  been  incurred  through 
any  fault  of  the  plaintiff,  and  consequently  that  the  plaintiff  was  entitled  to  judgment. 
Wightman,  J.,  .said  :  "  There  was  no  illegality  in  the  contract  itself ;  and  the  case 
comes  within  the  principle  I'ecognized  by  Lord  Ellenborough  in  Atkinsmi  v.  Ritchie, — 
'  The  rule  laid  down  in  the  case  of  Paradine  v.  Jane  has  often  been  recognized  in  courts 
of  law  as  a  sound  one,  i.e.  that,  when  the  party  by  his  own  contract  creates  a  duty  or 
charge  upon  [840]  himself,  he  is  bound  to  make  it  good  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might  have  provided  against  it  by  his 
contract : '  and  he  refers  to  several  other  cases  where  the  same  principle  has  been 
recognized.  The  defendant  here  was  prevented  by  inevitable  necessity  from  perform- 
ing his  contract.  But  he  might  have  provided  in  his  contract  against  the  consequences 
of  such  a  contingency  :  he  has  not  done  so,  and  is  without  excuse."  Jetri.s  v.  Tomkin- 
son,  1  Hurlst.  &  N.  195,  is  to  the  same  efl'ect.  A  court  of  equity  will  only  interfei'e 
to  stay  proceedings  on  a  contract  where  there  has  been  a  distinct  alteration  by  some 
subsequent  contract,  or  there  has  been  some  mutual  mistake  :  and,  to  make  a  good 
equitable  plea  or  replication,  it  must  disclose  matter  in  respect  of  which  an  absolute 
and  unconditional  or  unqualified  injunction  would  be  granted :  Steele  v.  Haddock, 
10  Exch.  643  ;  JFvod  v.  'Ike  Copper  Miners  in  England,  17  C.  B.  561,  586.  Nothing  of 
that  sort  appears  here.  It  is  perfectly  consistent  with  this  replication,  that  the  work 
under  the  first  contract  might,  notwithsfcmding  the  second,  have  been  performed 
within  the  time  stipulated,  if  the  plaintiffs  had  used  a  little  extra  exertion.  And 
there  is  no  allegation  that  they  knew  that  the  second  agreement  presented  anj^ 
impediment  to  the  due  performance  of  the  first.  That  knowledge  rested  entirely  with 
the  plaintiffs. 

Grant,  contri  (a).     The  second  replication  to  the  [841]  fourth  plea  is  good  either 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiff  was  as  follows : — 
"  'That  the  replication  is  good  on  equitable  grounds,  as  shewing  that  the  defendant 
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upon  legal  or  equitable  grounds.  As  an  erjuitable  replication,  it  may  be  su-stained 
upon  the  well-known  rule  of  equity,  that,  notwithstanding  e.\press  stipulations  in  a 
contract,  the  parties  may  by  their  conduct  waive  them  :  Kirk  v.  The  Broinkij  Union, 
it)  Law  J.,  Ch.  114,  17  Law  J.,  Ch.  127.  The  second  contract  here  need  not  have 
been  in  writing.  It  is  also  a  principle  of  equity,  that  time  will  be  deemed  of  the 
essence  of  the  contract  in  all  cases  where  it  can  be  collected  from  the  terras  of  the 
contract  that  the  pai'ties  intended  that  the  time  for  its  completion  shoulfl  be  strictly 
adhered  to  :  Hijnccllv.  Knight,  1  Y.  &  G.  Exch.  401.  Alderson,  B, — p.  418, — explains 
the  circumstances  under  which  Lord  Eldon,  in  Sefon  v.  Slade,  7  Ves.  265,  held  such 
a  stipulation  to  have  been  waived.  [Willcs,  J.  These  were  cases  of  specific  perform- 
ance.] The  second  contract  was,  so  far  as  concerned  the  time  for  its  performance,  a 
complete  waiver  of  the  first.  [Williams,  J.  A  builder  contracts,  under  a  penalty,  to 
build  a  house  by  a  given  time.  Afterwards  the  customer  requires  something  addi- 
tional, say,  a  verandah,  which  cannot  be  put  up  until  after  the  expiration  of  the 
time  named  in  the  origitial  conti-act,  so  that  it  is  rendered  impossible  to  finish  the 
stuccoing  of  the  outer  wall.  I  can  very  well  understand  that  that  would  afford  a 
good  excuse  for  the  breach,  provided  it  were  shewn  that  all  the  rest  of  the  work  had 
been  done  within  the  stipulated  time.  But  that  is  a  very  different  case  from  the 
present.]  Here,  the  work  under  the  second  is  alleged  to  have  been  so  mixed  up  with 
the  work  in  the  first  agreement  that  it  became  impossible  to  complete  the  work 
in  the  first  agreement  mentioned  until  the  additional  work  was  also  completed. 
I  Williams,  J.  The  plaintiffs  should  at  all  events  shew  that  they  had  performed  all 
the  work  under  the  first  agreement  that  was  not  ren-[842]-dered  impossible  of  per- 
formance by  the  second  agieement.]  Being  mixed  up,  the  whole  was  rendered 
impossible  of  performance.  [Willes,  J.  Is  it  not  consistent  with  this  replication  that 
there  wiis  some  part  of  the  work  under  the  first  agreement  left  uncompleted,  which 
might  ha\e  been  completed  notwithstanding  the  second  agreement.']  It  is  submitted 
not.  [Williams,  J.  I  do  not  think  the  replication  discloses  any  equity.  Willes,  J. 
Suppose  a  builder  contracts  under  a  penalty  to  build  and  completely  finish  two  houses 
within  a  given  time,  and  No.  2  is  not  completed  within  the  time:  would  it  be  any 
answer  for  him  to  say  that  he  was  prevented  from  completing  it,  because  the  customer 
had  requiied  an  alteration  in  No.  1  J  To  rai.se  an  equity,  it  should  be  shewn  that 
the  defendant  has  by  the  act  of  the  plaintiff  been  prevented  from  completing  the 
whole  or  any  part  thereof.]  To  entitle  himself  to  the  |)enalty  under  the  Hrst  agree- 
ment, the  defendant  should  shew  that  he  has  done  nothing  to  waive  it :  Carpenter  \. 
Bla7ulf(ri-(l,  8  B.  &  C  iJ7o.  At  all  events,  the  replication  is  good  as  a  legal  answer  to 
the  plea ;  and  it  is  in  no  degree  weakened  as  a  legal  replication  by  the  addition  of 
the  words  "on  equitable  grounds."  [Willes,  J.  The  case  of  Holme  v.  (riijipi/,  :i  M. 
tfe  W.  387,  seems  to  be  in  your  favour.  There,  the  plaintiffs,  on  the  19th  of  April, 
18.'JG,  entered  into  a  written  contract  to  l)uild,  for  the  sum  of  17001.,  a  brewery  for 
the  defendants  so  far  as  regarded  the  carpenters  work,  within  the  space  of  four 
months  and  a  half  next  ensiung  the  dale  of  the  agreement;  and,  in  default  of  com- 
pleting the  same  within  the  time  thereinbefore  limited,  to  forfeit  to  the  defendants 
401.  per  week  for  each  week  that  the  completion  of  the  work  should  bedelayeil  l>eyond 
the  .'51st  of  August, — tht;  amount  to  be  deducted  from  the  17001.,  as  liquidated 
damages.  The  plaiiilili's  did  not  begin  the  work  for  four  weeks  after  the  date  of  the 
agree-[843]  nient,  in  consei|uence  of  the  defendants  not  being  able  to  give  them 
possession  :  they  were  afterwards  delayed  one  week  by  the  default  of  their  own 
workmen,  and  four  weeks  by  the  default  of  the  nia.sons,  &c.,  employed  by  the  defen- 
dants :  and  the  work  was  not  completed  till  live  weeks  after  the  time  limited,  it  was 
held  that  the  defundants  were  Tiot  entitled  to  deduct  from  the  17001.  any  sum  in 
respect  of  the  delay,  eithei-  for  the  one  or  for  the  four  weeks.  "It  is  clear,"  said 
I'arke,  B.,  "that  the  plaintitl's  were  excused  from  peiforming  the  agreement  con- 
tained in  the  original  contiact ;  and  there  is  nothiiig  to  shew  that  they  entered  into 
a  new  contract  by  which  to  perform  the  work  in  four  months  anil  a  half  ending  at  a 
later  period.     The  plaintiffs  were  therefore  left  at  large,  and  consequently  they  are 

nuwle  a  contract  with  the  plaintifTs,  and  derived  the  benefit  thereof,  by  which  the  work 
mentioned  in  the  oiiginal  contract  was  necessarily  prevented  from  being  completed 
within  the  time  in  the  coiitr.ict  mentioned,  us  the  defendant  well  knew." 


1398  THORNHILL    r.  NEATS  8  C.  B.  (N.  S.)  844. 

not  to  forfeit  anything  for  the  delay."]    That  case  shews  that  this  replication  is  a  good 
legal  answer,  on  the  ground  of  waiver. 

Kinglake,  Serjt.,  in  reply.  Holme  v.  Guppy  was  simpl}'  a  case  of  waiver.  Here, 
thei'e  is  no  allegation  in  the  replication  to  shew  that  the  defendant  knew  that  the 
additional  work  required  to  be  done  under  the  second  agreement  would  render  it 
impossible  for  the  plaintiffs  to  perform  the  contract  contained  in  the  first.  Consequently 
theie  could  be  no  waivei'. 

Williams,  J.  I  am  of  opinion  that  the  replication  to  the  fourth  plea  is  a  good 
replication,  and  that  the  plaintiff  is  entitled  to  judgment  on  this  demurrer.  It  is 
unnecessary  to  say  whether  the  replication  might  be  sustained  as  a  good  equitable 
replication.  It  is  enough  to  say  that  some  members  of  the  court  entertain  grave 
doubts,  on  the  ground  that  it  does  not  shew  that  all  that  could  be  done  towards  the 
performance  of  the  first  agreement  had  been  done  bv  the  plaintiffs.  But  we  are  [844] 
all  agreed,  that,  on  legal  grounds,  the  replication  is  a  good  answer  to  the  plea.  The 
plea  in  substance  states  that  the  work  was  done  and  the  materials  provided  under  an 
agreement  in  writing  by  which  the  plaintiffs  agreed  with  the  defendant  to  build  and 
completely  finish  certain  houses  for  him  tit  for  habitation  by  the  20th  of  March,  1 8.59, 
under  what  is  called  a  penalty  of  11.  for  each  hou.se  for  every  week  the  work  should 
remain  incomplete  and  possession  withheld  from  the  defendant  after  that  date  ;  that 
the  amount  of  the  penalty  was  to  he  paid  out  of  the  moneys  due  or  which  might 
become  due  to  the  plaintiffs  under  the  agreement ;  that  the  plaintiffs  did  not  com- 
pletely finish  the  houses  on  or  before  the  20th  of  March,  but  possession  was  withheld 
from  the  defendant  for  twelve  weeks,  and  therefore  the  defendant  claimed  to  deduct 
from  the  moneys  due  to  the  plaintiffs  the  sum  of  721.  The  replication  denies  that 
the  penalty  was  ever  incurred  in  point  of  fact  or  of  law.  It  alleges,  that,  after  the 
making  of  the  agreement  mentioned  in  the  plea,  and  before  any  of  the  alleged  penalties 
had  been  incurred,  it  was  mutually  agreed  between  the  plaintiffs  and  the  defendant 
that  the  plaintiffs  should  perform  certain  other  work  upon  the  houses  in  addition  to 
the  work  in  the  first  agreement  contained,  upon  the  terms  that  the  plaintiff's  should 
perform  the  last-mentioned  work  within  a  reasonable  time  ;  that  the  last-mentioned 
work  w;is  so  mixed  up  with  the  work  upon  the  premises  in  the  first  agieement 
mentioned,  being  part  and  parcel  thereof,  that  it  became  impossible  to  complete 
the  works  in  the  first  agreement  mentioned  until  the  additional  works  were  also 
completed, — as  the  defendant  at  the  time  of  making  the  second  agreement  men- 
tioned always  well  knew  ;  that  the  plaintiffs  completed  the  work  in  the  second 
agreement  mentioned  within  a  reasonable  time,  and  also  at  the  same  time  completed 
the  works  in  the  [845]  first  agreement  mentioned,  and  forthwith  gave  up  possession 
of  the  same  to  the  defendant ;  and  that,  using  all  due  and  reasonable  dispatch  in 
that  behalf,  it  was  impossible  to  have  completed  the  works  in  the  first  agreement 
mentioned  in  accordance  with  the  terms  and  at  the  time  in  that  agreement  mentioned, 
in  consequence  and  by  reason  of  the  premises  in  the  declaration  mentioned.  In 
substance  the  allegation  is,  that  the  defendant,  with  knowledge  that  the  new  work 
rendered  it  impracticable  to  complete  the  work  first  contracted  to  be  done  within  the 
time  stipulated,  makes  an  agreement  that  the  new  woi'k  shall  be  done,  and  that  the 
plaintiffs  shall  do  that  work,  not  within  the  time  fixed  by  the  original  contract,  but 
within  a  reasonable  time.  It  appears  to  me  that  the  second  agreement  operated  as 
a  waiver  of  the  stipulation  as  to  time  in  the  first  agreement,  and  a  consent  that  the 
performance  of  the  woik  thereundei'  shall  be  postponed  until  after  the  lapse  of  the 
reasonable  time  provided  for  the  performance  of  the  work  under  the  second  agreement. 
This,  as  it  seems  to  me,  is  nothing  more  or  less  than  a  waiver  of  the  penalties,  and 
affords  a  good  answer  to  the  fourth  plea. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  struck  me  at  one  time  that  the 
replication  was  bad  for  not  shewing  that  all  the  work  had  been  done  which  could  have 
been  completed  notwithstanding  the  subsequent  agreement.  I  am  now,  however, 
satisfied  that  t!  at  is  an  erroneous  view  of  the  case.  The  11.  per  house  per  week  for  the 
default  in  performance  of  the  work  under  the  first  agreement  was  clearly  not  a  penalt}', 
but  a  sum  stipulated  to  be  paid  as  a  compensation  to  the  defendant  for  the  delay. 
It  follows,  that,  when  by  agreement  of  the  parties  a  portion  of  the  work  is  not  to  be 
done  within  the  stipulated  time,  the  right  to  [846]  compensation  is  waived.     It  appears  | 

to  me  that  that  is  substantiall}-  what  was  decided  in  Holme  v.  Guppij,  8  B.  &  C.  575. 
I  agree  with  my  Brother  Williams  that  this  is  a  question  of  law,  and  not  a  question  tj 
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ui  ni|uity  :it  all.  Ranger  v.  The  Great  iresti-ni  Railway  Coinpuni/,  5  House  of  Lords 
Ca.ses,  72,  and  other  cases  in  equity,  shew  that  a  question  of  licjuidated  damages 
is  alwa^-s  dealt  with  as  a  common  law  (|uestion.  Of  cour.sc  I  except  contracts  under 
seal.  Upon  the  ground,  therefore,  that  the  replication  is  a  good  legal  answei-  to  the 
])lea,  I  am  of  opinion  that  the  plaintiffs  aie  entitled  to  our  judgment. 

Byle.S,  J.  I  also  am  of  opinion  that  the  replication  is  good.  The  original  contract 
was  not  one  which  needed  to  be  in  writing  ;  and  it  might  be  varied  by  parol :  and  it 
strikes  me,  that,  though  not  completely  rescinded  by  the  second  agreement,  the 
original  agreement  is  rescinded  and  altered  so  far  as  relates  to  the  liquidated  damages. 
By  the  original  agreement,  the  work  was  to  be  completed  by  a  time  certain.  Then 
comes  another  agreement  under  which  fuither  work  is  to  be  done  to  the  houses,  which 
further  work  both  ])arties  well  knew  could  not  be  done  within  the  time  limited.  It  is 
agreed  that  the  work  under  the  old  and  that  luidcr  the  new  agreement  shall  be  done 
togethei',  and  the  whole  cannot  be  done  within  the  time  limited,  and  both  parties  knew 
it.  It  seems  to  follow  as  a  necessary  consequence  from  that  that  the  so-called  penal 
clause  in  the  first  agreement  is  rescinded  or  repealed  by  the  subsequent  parol  agreement. 
I  am  not  sure,  upon  the  authorities  which  have  been  referreil  to,  that  this  stipulation  as 
to  time  was  capable  at  law  of  being  waived.  If,  however,  tliere  should  be  any  unforeseen 
difficulty  in  law,  the  parties  undoubtedly  have  a  remedy  in  equity  :  and  it  seems  to 
me  that  these  plaintiffs  have  [847]  come  into  court  with  clean  hands.  For  these 
re;isons,  I  am  of  opinion  that  this  is  a  good  replication  at  law  ;  and,  as  far  as  I  can  see, 
I  also  think  it  is  a  good  replication  upon  equital)le  grounds. 

KE.vri.VG,  J.  I  also,  agreeing  with  my  Lord  and  my  Brother  Willes,  think  the 
plaintiffs  are  entitled  to  judgment,  on  the  ground  that  the  replication  affords  a  good 
legal  answer  to  the  plea  The  defendant  in  his  plea  sets  out  an  agreement  under 
which  he  claims  a  certain  penalty  to  have  attached  for  the  non-completion  of  work 
thereunder  by  a  certain  stipulated  day.  The  answer  set  up  by  the  plaintiffs  in  their 
replication  is  in  suljstance  this,  that  their  failure  to  complete  the  work  upon  which  the 
alleged  penalty  attached,  was  occasioned  by  a  subsequent  agreement  which  pre\ented, 
and  which  the  defendant  knew  would  prevent,  the  performance  of  the  original  contrai^t 
by  the  day  named.      I  think  that  is  a  good  answer  to  the  plea. 

Judgment  for  the  plaintilis. 


[848]     D.WVKS  /•.  HA^VKlN^s.     July  Gth,  LSOO. 

[S.  C.  29  L.  J.  C.  1'.  ;U.i ;  4  L.  T.  2f<>s  ;  7  Jur.  N.  S.  262.  Kefeiied  to,  Cid>M  v.  M<ij\-h:, 
187:5,  L.  R.  8  C.  P.  716.  Applied,  Xcill  v.  Byrne,  1878,  2  L.  K.  Ir.  289.  Dictum 
applied,  J'u/'/oft  v.  Gohhiraw,  1901,  S4  L.  T.  96.  Discussed,  Swith  v.  IFtUmi,  [190;i] 
2  L  K.  6.}.]' 

There  can  be  no  dedication  of  a  way  to  the  public  for  a  limited  time,  certain  or  uncertain  : 
if  dedicated  at  all,  it  must  be  dedicated  in  perpetuity.  Neither  can  the  public,  by 
non-user,  release  their  lights. — An  auticnt  highway  over  a  conunon  or  (lown  was, 
without  authority  or  interference  from  the  owner  of  the  soil,  diverted  by  an  ailjoining 
proprietor,  who  substituted  for  it  a  new  road,  which  was  used  by  the  pul)lic  for 
more  than  twenty  years.  After  the  lapse  of  that  period,  the  original  road  was 
re-opened  to  the  public,  and  the  then  ownei'  of  the  soil  over  which  the  substituted 
road  passed  built  a  wall  and  planted  trees  across  the  road  which  had  been  so  sub- 
.stituicd. — In  an  action  against  the  <lefendaut  for  pulling  down  the  wall  and  cutting 
down  the  trees  :— Held,  by  Lrle,  ("'.  J.,  and  Byles,  J., — dissenticnte,  Williams,  .1., — 
that  the  above  facts  afforded  no  lea.sonable  evidence  of  a  dedication  of  the  substituted 
road  to  the  public,-  tin;  public  user  therciif  being  referable  lo  the  right  of  the  public 
to  deviate  on  to  the  adjoining  land  whenever  the  owner  (if  lin'  snil  illegally  stops  a 
highway,  or  suH'ers  it  to  become  foiuidrous. 

This  was  an  action  of  trespass  for  bi-eaking  and  cnteiing  certain  land  of  the 
plaintifV,  situate  in  the  palish  of  Whitwcll,  in  the  Isle  of  Wight,  and  near  lo  a 
certain  house  and  premises  of  the  defendant  called  "The  Hermitage,'  and  pulling 
down,  prostrating,  and  destroying  a  wall  of  the  plaintiil',  and  cutting  down,  damaging, 
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and  destroying  the  trees  of  the  plaintiff  then  growing  and  being  in  and  upon  the 
said  land. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  land  was  not  the 
plaintiff's  land, — thirdly,  that,  before  and  at  the  said  time  when,  &c.,  there  was  and 
of  right  ought  to  have  been  a  certain  common  and  public  highway  into,  over,  and 
along  the  said  land  of  the  plaintiff  in  which,  &c.,  for  all  the  liege  subjects  of  our  Lady 
the  yueen  to  go,  return,  pass,  and  re-pass  on  foot  and  with  horses  and  other  cattle,  at 
all  times  of  the  day,  at  their  free  will  and  pleasure  ;  wherefore  the  defendant,  being 
a  liege  subject  of  our  Ladj'  the  Queen,  and  having  occasion  to  use  the  said  way,  did, 
at  the  said  time  when,  &c.,  enter  into  and  upon  the  said  land  of  the  plaintiff,  and 
along  the  said  highway,  then  using  the  same  as  he  lawfuUv  might  for  the  cause 
aforesaid  ;  and  because  the  said  wall  in  the  declaration  mentioned  had  been  wrongfully 
erected  and  was  then  standing  in  and  across  the  said  highway,  and  obstructed  the 
same,  and  because  the  said  trees  were  planted  in  and  upon,  and  were  thou  and  there 
preventing  the  convenient  use  of,  the  said  highway,  the  [849]  defendant,  in  order  to 
remove  the  said  obstructions  and  to  be  enabled  to  pass  and  re-pass  along  the  said 
highway,  did  necessarily  pull  down  the  said  wall,  and  also  remove  the  said  trees  from 
the  said  highway,  doing  no  unnecessary  damage  thereby,  &c., — fourthlj^  a  similar 
plea,  alleging  a  right  of  way,  and  due  notice  given  of  removing  the  obstructions. 
Lssue  thereon. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes  at  Winchester. 
The  facts  which  appeared  in  evidence  were  as  follows : — There  had  from  all  time  been 
a  highway  from  Whitwell  to  Chale,  in  the  Isle  of  Wight,  passing  over  what  was 
formerly  a  common  or  down  belonging  originally  to  Sir  Richard  Worsley,  and  after- 
wards to  Baroness  de  Villars.  About  the  year  1809  or  1810,  one  Michael  Hoj',  who 
was  possessed  of  an  adjoining  property  called  the  Hermitage,  inclosed  a  part  of  the 
common,  including  a  portion  of  the  old  road,  by  putting  up  a  bank  and  planting  trees 
across  it,  and  setting  out  a  new  road  :  and  the  road  as  so  diverted  continued  to  be  used 
by  the  public  as  the  highway  from  Whitwell  to  Ghale  down  to  about  the  year  1828,  no 
one  appearing  to  have  made  any  objection.  In  the  year  183"2,  the  Hermitage  became 
the  property  of  one  Barlow  Hoy,  who  made  still  further  iucroachments,  forming  a  new 
road,  which  new  road  was  used  and  adopted  as  a  substitution  for  the  old  road  from  that 
time  down  to  the  year  18-57. 

In  18-44,  the  plaintiff  purchased  certain  land  from  the  Baroness  de  Villars  adjoining 
Michael  Hoj-'s  inclosure  :  and  the  trustees  of  Barlow  Hoy  at  the  same  time  purchased 
from  the  Baroness  the  land  which  had  been  so  inclosed  by  Michael  Hoy.  In  1857, 
the  defendant  bought  the  Hermitage  from  the  representatives  of  Barlow  Hoy.  The 
old  road  through  this  portion  of  the  land,  including  the  inclosure  made  by  Michael  Hoy, 
having  been  re-opened  by  the  public,  the  defend-[850]-ant  received  an  allowance  out  of 
the  purchase-money  by  way  of  compensation  in  respect  thereof. 

The  trespass  complained  of  was,  the  breaking  down  a  wall  which  the  plaintiff  had 
built  across  the  new  road,  and  cutting  down  certain  trees  planted  thereon. 

On  the  part  of  the  defendant,  it  was  insisted  that  it  was  immaterial  whether 
the  old  road  had  ever  existed  or  not,  as  the  public  had  hy  more  than  twenty  years' 
user  of  the  new  way  over  the  plaintiff's  land  gained  an  indefeasible  right  to  the 
substituted  way. 

The  learned  Baron  intimated  an  opinion,  that,  if  for  the  convenience  of  the  owner 
of  the  land  a  road  was  diverted,  the  public  would  have  a  right  to  use  the  substituted 
way  so  long  as  the  old  road  remained  closed ;  l)ut  that,  if  the  public  insisted  upon 
the  old  road  being  re-opened,  it  would  again  become  the  true  road,  and  the  public 
right  to  use  the  substituted  road  would  cease ;  for,  that,  otherwise,  it  would  cast 
upon  the  parish  the  burthen  of  keeping  in  repair  two  highways  :  and  he  left  it  to  the 
jury  to  say  whether,  from  the  evidence,  they  believed  that  the  old  road  ran  through 
the  inclosure  and  plantations  made  by  the  Hoys,  telling  them,  that,  if  they  came  to 
that  conclusion,  the  consequence  would  be  that  there  was  no  public  way  where  the 
plaintiff's  wall  had  been  built,  and  that  the  defendant  would  be  liable  in  trespass  for 
pulling  it  down. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  40s. 

Edwards,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  on  the  part  of  the  learned  judge,  in  telling  the  jury  that  two  parallel 
public  roads  running  to  the  same  point  could  not  exist  together,  as  a  parish  could 
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not  be  coinpellerl  to  repair  both  such  roads  ;  and  in  not  leaving  to  the  jury  the  [851] 
facts  proved  and  necessary  to  enable  them,  as  a  matter  of  fact,  to  find  whether  the 
locus  in  quo  was  a  highway  or  not  (a). 

Cause  was  shewn  against  the  ride  in  Trinity  Term  last,  by  Montague  Smith,  t^.  C, 
and  Karslakc  ;  and  Edwards,  Carter,  and  Kingdon  were  heard  in  support  of  it.  The 
following  authorities  were  referred  to:  — 

For  the  plaiutiif, — Ab.-<or  v.  French,  i  Show.  28  ;  Tlie  Kinq  v.  Flcckiiou;  1  Burr.  465  ; 
The  KiiKj  \.  Hard,  Cro.  Car.  20(5 ;  Duncomli'.s  case,  Cro.  Car.  366  ;  Heit/nolds  v.  Edwards, 
VVilles,  282  ;  Tai/lor  v.  JVhitehead,  Dougl.  745,  749  ;  Hawk.  P.  C,  c.  76,  g  0,  p.  697 ; 
Burn's  Justice,  Highway's,  II. ;  Wellbeloved  on  Highways,  372 ;  2  Wms.  Saund. 
160,  161,  n.  (12). 

For  the  defendant,  Home  v.  IFidlake,  Yelverton,  141  ;  The  King  v.  Ward,  Cro. 
Car.  266;  Docaston  v.  [852]  Payne  (2  H.  Bl.  .527),  2  Smith's  Leading  Cases,  110, 
115;  Th«  Kinij  v.  Lloi/d,  1  Campl).  260;  The  Marijuii  of  Stafford  v.  C'oi/nei/,  7  B.  & 
C.  257;  The  King  v.  'Leake,  5  B.  &  Ad.  469;  Poole  v.  Huskinxon.  11  M.  &  W.  827; 
Ilobcrh  V.  Huiit,  15  Q.  B.  17;  The  Queen  v.  Fetrie,  4  Ellis  &  B.  737;  Bac  Abr. 
Highways,  (I).). 

Cur.  adv.  vult. 

Byles,  J.,  in  the  alisence  of  the  Lord  Chief  Justice,  who  was  engaged  at  Guildhall, 
and  of  Mr.  Justice  Williams,  who  was  attending  the  House  of  Lords,  now  proceeded 
to  deliver  their  several  judgments  and  his  own. 

Eki.e,  C.  J.  On  this  ride,  the  question  was,  whether  there  had  been  a  misdirection 
at  the  trial.  The  issue  was  on  a  highway  over  the  plaintiff's  land.  The  existence 
of  some  highway  was  an  admitted  fact :  but  the  dispute  was,  whether  the  line  of 
that  way  was  on  the  plaintiff's  or  the  defendant's  side  of  the  boundary  separating 
the  lands  of  the  parties.  At  the  close  of  the  evidence,  the  defendant's  counsel 
contended  that  even  if  the  line  of  the  original  way  should  be  found  to  be  on  the 
defendant's  land,  still  theie  was  evidence  upon  which  the  juiT  might  find,  that 
there  was  also  au  additional  parallel  wa\'  running  over  the  plaintitt's  land.  The 
judge  in  substance  directed  the  jiuy  that  there  was  no  such  evidence  :  and  this  was 
the  alleged  misdireetiou.  The  ((uestion,  therefore,  on  the  rule  is,  whether  there 
was  such  evidence. 

It  was  shewn  that  a  highway  for  horses  passed  over  a  common  which  was  the 
property  of  Lady  V'^illars  and  those  under  whom  she  claimed  till  1844.  In  that  year 
she  conveyed  it  in  two  portions,  of  which  the  northern  has  come  to  the  defendant 
and  the  southern  to  the  [853]  ])laintiir.  When  the  common  was  open,  the  line  of  the 
way  Wiis  very  near  the  b(junilary  between  the  two  portions,  and  was  found  by  the 
jury  to  have  been  on  the  defendant's  side  of  that  boundary. 

Down  to  1809,  all  the  eonunou  was  open  :  and,  though  the  true  line  of  way  nuist 
be  taken  to  have  been  as  found  by  the  jury,  there  was  no  obstacle  to  prevent  persons 
using  the  way  from  the  nsual  deviation  accoixliug  to  inclination  over  a  waste. 

Between  1809  and  181;!,  Mr.  Hoy,  without  lawful  excn.sc  as  against  the  ])ublie, 
and  without  lawful  right  as  against  the  owner  of  the  soil,  and  without  objection  or 
notice  (as  far  as  appeared),  inclosed  a  part  of  this  common  with  a  ditch  and  bank,  and 

(a)  The  rule  was  also  moved  on  the  ground  of  the  impropei'  rejection  of  evidence. 

A  map  of  the  locus  in  quo  was  produced  on  the  part  of  the  plaintifl'.  The  witness 
who  produced  it  did  not  himself  make  it ;  but  he  stated  that  he  knew  the  country  well, 
and  swore  that  it  was  a  correct  map.      It  was  received. 

On  the  part  of  the  defendant,  a  map  was  also  produced:  but  the  learned  judge, 
seeing  the  ilatc  of  1774  upon  it,  declined  to  receive  it, — it  not  having  been  made  for 
the  purpose  of  the  cause,  though  it  was  sworn  that  it  iiad  been  altensd  for  the  purpose 
of  the  trial,  and  the  counsel  foi-  the  defendant  proposed  to  strike  out  the  date. 

In  refusing  a  rule  upon  this  ground,  Ijle,  C.  .1.,  said  ;  "The  admission  of  models 
and  plans  is  a  part  of  the  duly  of  the  judge  which  requires  to  be  exercised  with  tiie 
most  .scrupulous  care.  Notwilhstunding  the  otter  of  the  defendant's  counsel  to  strike 
out  tiie  date  of  1774,  yet,  if  that  took  [)lace  in  the  presence  of  the  jury,  they  could 
hardly  avoid  giving  ett'ect  to  it  as  an  antient  map.  No  donl)t,  liie  map  would  bo 
admissible  if  merely  put  before  the  jury  us  representing  the  surface  of  the  country. 
1  desire  to  lay  down  no  rule  of  law  upon  this  occasion.  But  I  <lo  not  sec  snilicient 
ground  for  allowing  the  rule  to  go  upon  this  point." 
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included  within  this  inclosure  the  line  of  way  for  more  than  one  hundred  yards  ;  and 
after  this  inclosure,  down  to  1832,  persons  using  the  way,  and  arriving  at  the  inclosure, 
for  the  most  part,  deviated  from  the  line  of  way  a  few  yards  to  the  south,  atid  so 
passed  along  the  outside  of  the  inclosure,  and  returned  to  the  line  of  way  b}'  turning 
a  few  yards  towards  the  north  at  the  other  end  ;  so  that  the  deviation  began  at  the 
obstruction,  and  was  commensurate  therewith.  The  line  of  this  inclosure  became 
afterwards  the  line  of  division  between  the  plaintiff's  and  the  defendant's  land,  and 
therefore  the  travellers  who  thus  deviated  passed  over  what  has  since  become  the 
plaintiffs  land.  This  user  of  the  line  of  deviation  instead  of  the  line  of  way  continued 
only  till  1832,  when  the  whole  common  was  planted,  and  a  way  was  laid  out  further 
to  the  south,  and  altogether  away  from  the  place  in  question. 

In  1 857,  the  obstruction  was  removed,  and  the  original  line  over  the  defendant's 
land  was  re-opened  :  and  it  remains  to  be  seen  whether,  under  these  circumstances, 
there  is  any  evidence  that  the  line  over  the  plaintiff's  land  has  also  become  a  highway, 
that  IS,  [854]  whether  it  was  dedicated  by  the  owner  of  the  soil,  and  used  by  the 
public  as  a  highway. 

Express  evidence  of  dedication  by  the  owner  there  was  none  ;  and  there  seems  to 
me  to  be  no  analogy  to  the  case  where  the  owner  of  the  soil  of  a  highway  shuts  it 
up,  and  sets  out  a  substituted  highway  over  his  own  land  in  lieu  thereof,  which  may 
be  express  evidence  of  an  intention  to  give  the  public  some  right,  either  absolute  or 
qualified  over  the  substituted  way. 

Then,  was  there  any  evidence  of  user,  from  which  the  jury  might  I'easonably  infer 
a  dedication  ?  The  parties  who  passed  intended  to  use  the  original  highway,  and 
probably  deviated  without  knowing  it.  If  they  knew  the  true  line,  and  deviated  by 
reason  of  the  obstruction,  the  user  of  the  line  of  deviation  over  the  adjoining  land  by 
reason  of  a  wilful  obstruction,  is  no  more  the  user  of  a  highway  as  of  right  than  the 
user  of  a  deviation  over  the  adjoining  land  liy  reason  of  the  highway  being  foundrous. 

IJinow  of  no  decision  and  no  principle  making  a  distinction  between  a  road  impass- 
able by  non-feasance,  that  is,  neglect  of  repair,  and  a  road  impassal:)le  by  misfeasance, 
that  is,  by  a  ditch  and  bank  wilfully  made.  But,  even  if  one  deviation  be  a  trespass, 
and  the  other  be  a  justitiable  act,  still  in  neither  case  is  it  the  user  of  a  highway  as  of 
right ;  and,  therefore,  in  neither  case  would  the  user  alone  of  a  line  of  deviation  be 
evidence  against  the  owner,  of  a  dedication.  If  the  user  of  a  line  of  deviation  is  not 
the  user  of  a  highway,  then  the  user  of  such  deviation  for  twenty  years  would  not 
alter  the  nature  of  the  act ;  for,  if  the  first  traveller  who  preferred  turning  aside  to 
beating  down  the  bank  and  passing  through  it  did  not  use  a  highway,  neither  did  the 
second,  or  those  that  followed, — the  number  of  passengers  being  for  this  purpose 
immaterial. 

[855]  According  to  this  view,  the  judge  was  right  in  directing  the  jury  that  there 
was  no  reasonable  evidence  to  support  the  defendant's  contention.  We  have  taken 
this  to  1)6  the  effect  of  the  summing-up. 

In  the  argument  much  stress  was  laid  on  some  observations  by  the  learned  judge 
relating  to  the  right  of  the  public  over  the  way  of  substitution  where  a  highway  has 
been  stopped  by  the  owner  of  the  soil,  and  a  way  of  substitution  set  out  by  him  over 
his  own  land,  and  afterwards  the  original  highway  re-opened.  We  do  not  discuss 
those  observations,  nor  the  argument  relating  to  them,  as  we  consider  the  case  to  have 
been  rightly  disposed  of  by  telling  the  jury  that  there  was  no  reasonable  evidence  for 
them  upon  these  facts  of  the  way  in  question. 

For  these  reasons  I  am  of  opinion  that  the  rule  should  be  discharged. 

Williams,  J.  I  regret  that  I  cannot  quite  concur  with  my  Lord  in  the  judgment 
he  has  given  in  this  case.  I  think  there  was  some  evidence  of  dedication  of  the  way 
over  the  plaintiff''s  land  used  by  the  public  during  the  time  the  old  way  was  obstructed 
by  the  inclosure.  That  user  lasted  for  nearly  twenty  years  at  least ;  and  some  of  the 
witnesses  described  the  deviation  as  having  been  a  formed  line  of  road.  It  is  incon- 
trovertible, that,  if  this  uninterrupted  enjoyment  by  the  public  had  stood  alone,  it 
would  have  afforded  some  evidence  from  which  the  jury  might  have  inferred  an 
intention  on  the  part  of  the  owner  of  the  soil,  whoever  he  might  be,  to  dedicate  the 
way  to  the  public.  But,  in  the  pi-esent  case,  it  is  said  that  no  such  intention  can  be 
inferred  ;  because  the  user  may  be  accounted  for  by  the  evidence  that  the  adjoining 
way,  which  the  public  had  a  right  to  travel,  had  been  wrongfully  inclosed  and 
obstructed,  and  that  the  de-[856]-viation  was  not  a  trespass,  but  only  done  in  the 
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exercise  of  the  ])uhlic  right  of  going  on  tlie  adjacent  ground,  when  a  common  highway 
has  become  impassal)le.  It  is  remarkal)le  that  in  the  text-books  that  right  is  conKned 
to  cases  where  the  highway  is  foundrous  and  out  of  repair:  sec  2  Saund.  160  b., 
note  (12)  to  L'ex  v.  Sloughtou,  1  Russell  on  Grimes,  ;ird  edit.  334  ;  2  Smith's  Leading 
Cases,  p.  119,  notes  to  Ihvaston  v.  Payw.  And  on  principle  it  may  be  doubted 
whether  the  burthen  to  which  the  adjacent  soil  is  subjected,  when  the  parish  has  been 
guilty  of  a  nonfejisance  in  neglecting  to  keep  the  highway  in  repair,  ought  to  be  like- 
wise inflicted  because  some  wrongdoer  has  put  an  ol)struction  on  the  highway  which 
may  be  abated  as  a  nuisance  by  any  one  who  has  occasion  to  use  the  road  ;  at  all 
events,  unless  the  obstruction  be  of  such  a  nature  that,  practically,  it  cannot  be  abated, 
and  so  the  roafl  is  in  effect  impassable.  Howevei-,  in  the  case  of  Ahgor  v.  French,  which 
is  very  shortly  and  ob.scurely  reported  in  2  Show.  28,  it  seems  to  have  been  held  a 
good  plea  to  an  action  of  trespass,  that  the  plaintifl'  himself  had  stopped  a  highway 
so  as  the  defendant  could  not  pass,  and  therefore  he  went  over  the  plaintiff's  close,  doing 
as  little  harm  as  he  could.  But,  even  supposing  that  the  right  e.^ists,  generally,  of 
going  on  the  adjacent  soil  when  a  highway  is  obstructed,  still,  if  the  owner  of  the 
soil  for  a  great  many  j'ears  submits  to  such  a  Inirthen,  instead  of  causing  the  obstruc- 
tion to  be  removed,  this  would  afford  some  evidence,  I  conceive,  of  his  intention  to 
dedicate  the  substituted  load  to  the  public. 

It  does  not  appear  to  have  been  distinctly  shewn  who  was  the  owner  of  the  soil 
during  the  time  of  the  public  use  of  the  road  in  ijuestion, — whether  it  was  the  same 
person  who  ob.stnicted  the  old  highway,  or  the  owner  of  the  adjacent  down.  But  the 
law  is  clear  that,  if  there  has  been  a  public  uninterrupted  [857]  u.ser  of  a  road  for 
such  a  length  of  time  as  to  satisfy  tiie  jury  that  the  owner  of  the  soil,  whoever  he 
might  be,  intended  to  dedicate  it  to  the  public,  this  is  sufficient  to  prove  the  existence 
of  a  highway,  though  it  cannot  be  a.scertained  who  the  owtier  of  it  has  been  during 
the  time  the  road  has  been  so  used  by  the  public  :  see  The  Queen  v.  East  Mark,  1 1  Q  B. 
877.  If  the  soil  over  which  the  road  passed  in  the  present  ca.se  belonged  to  the 
person  who  made  the  inclosurc  and  thereby  obstructed  the  old  highway,  I  think  it 
plain  that  he  intended  a  dedication  ;  because  his  wish  must  suiely  be  deemed  to  have 
been  that  the  iiiclosure  should  always  continue,  that  the  public  should  be  deprived  of 
the  old  road,  and,  in  lieu  thereof,  have  the  substituted  one.  If  the  soil  belonged  to 
the  owner  of  the  down.  Lady  Villar.s,  her  acquiescence  in  the  continuance  of  the 
inclosurc  which  nece.ssarily  stopped  the  old  highway,  coupled  with  the  unintei'rupted 
contiiuiauce  of  the  public  user  of  the  substituted  road,  afforded,  I  think,  evidence 
which  ought  to  have  been  laid  before  the  jury  of  an  intention  on  her  part  to 
dedicate. 

The  effect  of  this  evidence  was  certainly  mvicli  weakened  by  the  circumstiuice  that, 
after  the  substituted  road  had  been  used  by  the  public  for  neai-ly  twenty  years  up 
till  1832,  the  use  of  it  was  discontinued  by  rea.son  of  a  new  way  having  been  laid 
out  in  a  diHerent  direction.  And  if,  having  legard  to  all  the  circumstances  of  the 
case,  the  jury  had  thought  tit  to  have  negatived  any  intention  to  dedicate,  I  should 
have  approved  of  their  verdict.  I  therefore  do  not  at  all  regret  that  my  learned 
Brethren  should  have  come  to  the  conclusion  that  there  ought  to  be  no  new  trial  in 
the  case.  At  the  same  time,  I  think  it  is  of  such  imjjortance  to  adhere  to  what  I 
conceive  to  be  the  law  as  to  evidence  of  dedication  of  highways,  that  I  ha\c  [858] 
thought  it  my  duty  to  express  my  opinion,  that,  for  the  reasons  above  .stated,  there 
was  some  evidence  of  it  in  the  present  case.  As  it  appears  to  the  majority  of  the 
couit,  howcvei',  tiiat  the  efloet  of  the  summing-up  was  to  direct  liie  jury  that  there 
was  no  rea.sonal)ie  evidence  of  that  kind,  and  it  likewise  apja'ars  to  tiicni  that  tiiis 
direction  was  right,  the  rule  must  be  discharged  ;  and  I  abstain,  as  my  iionl  has  done, 
from  expressing  any  opinion  on  the  other  points  raised  on  the  argument  of  the  rule. 

Bvi.ES,  J.  I  think  the  direction  of  tiie  learned  judge  substantially  correct.  It 
amounts  to  this,  that,  at  the  time  in  (juestion,  that  is  to  say,  after  the  oM  roiul  had 
been  re-opened,  the  alleged  new  road  did  Tiot  exist.  Indeed,  I  conceive  that  there 
was  no  leasonable  evidence  to  be  submitted  to  tlie  juiy  that  the  alleged  new  road 
ever  had  existed.  It  is  clear  tiiat  there  can  be  no  dedication  of  a  way  to  the  public 
for  a  limited  time,  certain  or  uncertain.  If  dedicated  at  all,  it  nnist  l)c  <icdicalcd  in 
perpetuity. 

It  is  also  an  established  maxim, — once  a  highway  alw.iys  a  highw.ay  :  foi',  tiie 
public  cannot  release  their  rights,  and    there    is  no  extinctive  presumption   or   pie- 
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scription.  The  only  methods  of  legally  stopping  a  highway  are,  either  by  the  old 
writ  of  ad  quod  damnum,  or  by  proceedings  before  magistrates  under  the  statute. 

The  true  question,  tiierefore,  seems  to  be  this, — was  thei'e  any  reasonable  evidence 
of  a  dedication  of  the  alleged  new  way  to  the  public  by  the  owner  of  the  soil  1 

I  collect  from  the  evidence  that  the  material  facts  were  these.  The  old  road  was 
an  antient  and  undoubted  highway,  and  was  illegally  stopped  about  the  year  1813. 
The  public  in  consequence  deviated  on  to  [859]  the  adjoining  land,  which  was  an 
open  down.  The  deviation  was  over  various  parts  of  the  down  :  but  the  principal 
track  was  nearly  parallel  with  the  old  road.  The  ownership  of  the  soil  both  of  the 
old  road  and  new  tracks  was  at  the  time  of  the  deviation  in  the  same  person.  About 
the  year  1832,  the  principal  track,  called  at  the  trial  the  new  road,  was  stopped  by 
the  occupier  building  a  wall  thereon.  For  the  la,st  twenty-eight  years  that  track  has 
never  beeu  used  by  the  public  as  a  road.  But,  about  the  year  1857,  the  old  road  was 
re-opened  to  the  public. 

The  contention  of  the  defendant  throughout  the  trial  had  been  that  the  principal 
track  of  deviation  was  no  deviation  at  all,  but  was  the  true  antient  road.  This  con- 
tention the  jury  decided  against  him.  But  the  learned  counsel  for  the  defendant  in 
his  summing-up  to  the  jury  at  the  close  of  the  case  for  the  first  time  I'aised  the 
further  point,  that,  the  deviating  track,  even  if  not  the  antient  road,  had  been  dedi- 
cated to  the  public,  and  become  a  second  highway,  parallel  to  the  old  one. 

The  facts,  however,  as  above  stated,  do  not  appear  to  me  to  amount  to  any  reason- 
able evidence  of  a  dedication  to  the  public. 

It  was  plain  that  the  public  had  never  used  the  deviating  track,  except  when  they 
were  shut  out  from  the  true  antient  highway.  The  public  user,  therefore,  was  refer- 
able to  the  right  of  the  public  to  deviate  on  to  the  adjoining  land  whenever  the  owner 
of  the  soil  illegally  stops  a  highway  :  Ahsor  v.  French,  2  Show.  28.  And  it  further 
appeared  that  the  deviation  was  not  confined  to  a  single  defined  track,  but  was  at 
least  occasionally  exercised  widely  over  the  down.  It  is  difficult  to  suppose  that  the 
owner  of  the  soil  could  have  assented  to  so  extensive  a  dedication  as  such  an  user 
would  imply.  Lastly,  the  deviating  track  [860]  had  been  built  up  and  been  disused 
for  twenty-eight  years. 

These  facts  seem  to  me  very  consistent  with  the  exercise  of  a  public  right  of 
deviation  during  the  temporary  obstruction  of  a  road,  but  inconsistent  with  the 
permanent  dedication  to  the  puljlic  of  a  new  way,  whether  parallel  to  the  old  road  or 
straggling  over  the  down, — the  old  road  still  continuing  to  exist  in  point  of  law. 

But,  assuming  the  facts  to  be  as  consistent  with  the  defendant's  hypothesis  as 
with  the  plaintiff's  hypothesis,  yet  there  is  still  no  balance  of  probability  in  favour  of 
the  defendant's  hypothesis.  And,  if  that  be  so,  the  burthen  of  proof  lying  on  the 
defendant,  there  is  no  evidence  to  be  left  to  the  jury. 

Lastly,  even  assuming  some  evidence  of  a  new  I'oad  to  exist,  yet  it  is  at  most 
such  a  mere  scintilla  of  evidence,  that,  if  the  jury  had  found  a  verdict  for  the  defen- 
dant upon  it,  the  verdict  would,  I  think,  certainly  have  been  set  aside  as  against  the 
weight  of  evidence.  If  so,  there  can  be  no  new  trial :  see  the  observations  of  the 
court  of  Exchequer  Chamber  in  Am//  v.  BowJen,  6  Ellis  it  B.  972. 

For  these  reasons,  I  am  of  opinion  that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 

[861]    In  the  Exchequer  Chamber. 

Trinity  Vacation,  23  &  24  Victoria. 

Santos  v.  Illidge  and  Others.     July  9th,  I860. 

[S.  C.  29  L.  J.  C.  P.  348  ;  3  L.  T.  155  ;  6  Jur.  N.  S.  348  ;  8  W.  K.  705.     See 
Kaufman  v.  Gerson,  [1903]  2  K.  B.  117  ;  [1904]  1  K.  B.  591.] 

The  defendants,  British  subjects  resident  and  domiciled  in  Great  Bi'itain,  being 
possessed  of  certain  slaves  in  the  Brazils,  where  the  purchase  and  holding  of  slaves 
is  lawful,  contracted  with  the  plaintiff  a  Brazilian  subject  domiciled  in  the  Brazils, 
to  sell  them  to  him  to  be  used  and  employed  there.  Some  of  the  sla\es  had  been 
purchased  by  the  defendants  in  the  Brazils  after  the  passing  of  the  5  G.  4,  c.  113, 
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liiit  before  tlie  passing  of  the  6  &  7  Vict.  c.  98,  for  tlie  ijiirposo  of  l)eiiig  employed 
and  they  were  employed  in  the  working  of  certain  mines  there  of  which  the  defen- 
dants were  the  proprietors :  the  rest  of  the  slaves  were  the  offspring  of  those  first 
mentioned,  and  were  in  the  possession  of  the  defendants  before  the  passing  of  the 
last-mentioned  act : — Held,  by  Bramwell,  li,  Hill,  .).,  Channell,  B.,  and  Black- 
buin,  J., — reversing  the  judgment  of  the  couit  of  Common  Picas, — that  the  con- 
tract might  be  enforced  here,  there  l)eing  nothing  in  the  statutes  to  prohibit  a 
contract  by  a  British  subject  for  the  sale  of  slaves,  lawfully  held  by  him  in  a 
foreign  country  whei-e  the  possession  and  sale  of  slaves  is  lawful. — Held,  by 
Pollock,  C.  B.,  and  \\  ightman,  J.,  that  the  contract  was  illegal  and  void, — the 
5  G.  4,  c.  113,  prohibiting  the  buying  or  selling  of  slaves  by  British  subjects 
everywhere,  and  there  being  nothing  in  the  subsequent  statute  to  remove  that 
prohibition. 

This  was  a  writ  of  error  upon  a  judgment  of  the  court  of  Common  Pleas  in  an 
action  upon  a  contract  for  the  sale  by  the  defendants,  British  sulijects,  to  the  plaintiff, 
a  Bi-azilian,  of  certain  slaves  in  the  Brazils 

The  declaration  stated  that  the  defendants,  being  the  directors  of  an  association 
or  co-partneiship  established  for  carrying  on  mining  operations  within  the  dominions 
of  the  Emperor  of  Brazil,  under  the  name  and  style  of  the  Imperial  Brazilian  Mining 
Association,  agreed  in  writing  to  sell  to  the  plaintiti',  who  then  agreed  to  purchase 
and  tiike  from  them,  ceitain  slaves  belonging  to  and  in  the  possession  of  the  said 
association  or  copartnership  in  the  empire  of  Brazil,  at  and  for  the  price  or  sum  of 
32,0001.,  and  to  deliver  the  said  slaves  to  the  plaintiH'  in  Bi-azil  aforesaid  on  a  certain 
day  which  elapsed  before  the  breach  hereinafter  set  forth  ;  and  that,  although  the 
plaintiff  had  done  all  things  on  his  part,  and  all  things  had  happened  and  been  done, 
to  entitle  him  to  have  the  said  slaves  sold  and  de-[862]-livered  to  him  according  to 
the  said  agreement,  and  had  paid  to  the  defendants  the  sum  of  lOOOl.  as  a  deposit  in 
part  payment  of  the  said  price,  yet  the  defendants  had  liroken  their  agreement,  and 
had  wholly  refused  to  sell  or  deliver,  and  had  not  delivered  to  the  plaintiff'  the  said 
slaves,  or  any  of  them,  whei'eby  the  plaintiff  had  lost  and  been  wholly  deprived  of 
the  use  and  benefit  of  the  said  slaves,  and  of  the  said  sum  of  10001.,  and  had  been 
otherwise  damnified. 

The  defendants  pleaded,  that  the  said  association  or  co-partnership  was  and  is  an 
association  or  co-partnership  consisting  of  the  defendants  and  others,  all  of  whom  were 
and  are  British  subjects,  and  resident  and  domiciled  in  (4reat  Britain,  and  that  the 
said  agreement  was  made  after  the  coming  into  operation  and  effect  of  an  act  of  parlia- 
ment made  and  passed  in  the  session  of  parliament  holden  in  the  6  &  7  Vict.  (c.  98), 
intituled  "An  act  for  the  more  effectual  suppression  of  the  slave-trade,"  and  that  the 
said  agreement  was  and  is  illegal  and  void. 

The  plaintiff  replied,  that  the  said  slaves  so  agreed  to  be  sold  and  delivered  by  the 
defendants  to  the  ])laintiff  were  and  are,  as  to  some  of  them,  slaves  lawfully  acipiired 
and  purchased  by  the  s.iid  ;issociation  or  co-partnership  in  the  said  empire  of  Brazil 
liefore  the  coming  into  effect  of  the  said  act  in  the  plea  of  the  defendants  mentioned, 
for  the  lawful  purjjose  of  being  cmployi'd  and  used  as  slaves  within  the  said  empire 
of  Brazil,  and  not  otherwise,  and,  as  to  the  residue  of  them,  were  and  arc  respectively 
the  children  and  offspring  of  the  slaves  so  lawfully  acquired  and  used  and  emjiloyed 
as  aforesaid  ;  and  that  the  said  slaves  were,  and  each  of  them  was,  lawfully  in  the 
possession  of  the  .said  as.soeiation  or  co-partnership  at  the  time  of  the  coming  into 
effect  of  the  said  act ;  and  that  the  acquir-ing,  purchasing,  and  holding  of  slaves  within 
the  [863]  said  empire  of  Brazil  was  and  is,  by  the  laws  in  force  within  the  said 
empire^  lawful  and  pciniittcd  ;  and  that  the  plaintiH',  at  the  time  of  the  said  agree- 
ment, was,  and  from  thence  hitherto  has  liei'u  anil  still  is,  a  sui)ject  of  the  Km])er()r  of 
Brazil,  and  domiciled  within  the  .said  empire,  and  amenal)le  to  the  laws  thereof,  and 
was  not  nor  is  a  British  subject  or  amenalilc  to  the  laws  and  jurisdiction  of  tiiis 
realm  ;  and  that  the  said  slaves  weic  so  agreed  to  be  .sold  and  delivered  for  the  bonft 
tide  pur])osc  of  their  being  used  and  eiuploycd  by  the  plaintiti'  in  the  said  empire  of 
Biazil,  and  not  elsewhere. 

The  defendants  rejoined,  that  the  said  slaves  in  the  replication  mentioned  to  have 
been  acquired  and  purchased  by  the  said  iissoeiation  and  co-partnership,  were  acquired 
and  purchased  by  them  after  the  coming  into  operation  of  an  act  passed  in  the  5  O.  4 
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(c.  113),  intituled  "An  act  to  amend  and  consolidate  the  laws  relating  to  the  abolition 
of  the  slave-trade." 

To  this  rejoinder  the  defendants  demurred, — the  grounds  of  demurrer  stated  in 
the  margin,  being,  "that  the  rejoinder  confesses,  without  avoiding,  the  plaintiff's 
replication,  inasmuch  as  by  the  act  5  G.  4,  c.  113,  the  acquiring  and  purchasing  of 
slaves  by  British  subjects  in  a  foreign  state  where  slavery  was  not  unlawful,  for  the 
purpose  of  being  used  and  employed  in  such  state,  was  not  prohibited  or  made  or 
declared  to  be  an  offence ;  and  that,  by  force  of  the  pro;'iso  in  the  5th  section  of  the 
Q  &  1  Vict.  c.  98,  the  sale  by  British  subjects  of  slaves  lawfully  acquired  by  them  and 
in  their  lawful  possession  at  the  coming  into  operation  of  that  act,  and  of  the  children 
of  such  slaves,  to  a  subject  of  Brazil,  not  being  a  British  subject,  was  and  is  lawful." 
Joinder  in  demurrer. 

Upon  the  argument  of  this  demurrer,  the  court  of  Common  Pleas  held  that  the 
contract  for  the  sale  of  [864]  these  slaves  under  the  circumstances  stated  in  the 
pleadings  was  rendered  illegal  by  the  5  G.  4,  c.  113,  and  6  &  7  Vict.  c.  98,  though 
such  slaves  were  acquired  and  were  in  the  possession  of  the  sellers  before  the  passing 
of  that  act :  vide  ante,  vol.  vi.,  p.  841. 

The  plaintiff  thereupon  sued  out  a  writ  of  error,  the  grounds  of  erior  alleged, 
being,  "  that  the  constniction  put  by  the  court  of  Common  Pleas  upon  the  words  of 
the  sections  of  the  acts  of  parliament  concerned  and  mentioned  in  the  pleadings  is 
contrary  to  the  common  meaning  of  such  words,  and  contrary  to  the  intention  of  the 
legislature  ;  that  the  statute  5  G.  4,  c.  1 1  3,  does  not  make  illegal  the  selling  of  slaves 
by  British  subjects  in  the  jurisdiction  of  a  foreign  country  where  such  sale  is  legal  by 
the  laws  of  such  foreign  country  ;  that  the  statute  of  6  &  7  Vict.  c.  9>',  excepts  from 
the  operation  of  that  act,  and  of  the  former  act,  the  sale  of  the  slaves  such  as  are  in 
the  pleadings  in  this  cause  mentioned  ;  that  the  contract  for  the  sale  of  the  slaves  is 
good  in  law  ;  and  that  the  holding  of  them  is  not  illegal." 

The  case  was  argued  on  the  4th  of  February  last,  before  Pollock,  C.  B.,  Wight- 
man,  J.,  Bramwell,  B.,  Hill,  J.,  Chainiell,  B.,  and  Blackburn,  J.,  by  Bovill,  Q.  C.  (with 
whom  was  Malcolm),  for  the  plaintiff"  in  error,  and  by  Lush,  Q.  G.  (with  whom  was 
the  Common  Serjeant),  for  the  defendant  in  error. 

The  following  cases  and  statutes  were  cited  and  commented  upon  : — 

For  the  plaintiff  in  error, — Le  Louis,  2  Dods.  Adm.  Rep.  210,  246,  252,  Huhhanl  v. 
Johnstme,  3  Taunt.  177,  220,  The  Queen  v.  Ziduefa,  1  Car.  &  K.  215,  5  G.  4,  c.  113, 
3  &  4  W.  4,  c.  73,  and  6  &  7  Vict.  c.  98,  ss.  5,  6. 

For  the  defendants  in  error, — 5  G.  4,  c.  113,  s.  2,  and  6  &  7  Vict.  c.  98,  ss.  5,  6. 

Cur  adv.  vult. 

[865]  AViGHTMAN,  J.  It  appears  upon  the  pleadings  in  this  case  that  the  defen- 
dants are  British  subjects  resident  and  domiciled  in  Great  Britain,  and  that  they  were 
and  are  the  owners  and  possessed  of  certain  slaves  in  the  empire  of  Brazil,  where 
purchasing  and  holding  slaves  is  lawful,  and  that  they  contracted  with  the  plaintiff',  a 
Brazilian  subject,  and  domiciled  in  Brazil,  to  sell  and  deliver  such  slaves  to  him,  to  be 
used  and  employed  in  Biazil,  and  not  elsewhere.  It  also  appears  that  some  of  the 
slaves  were  purchased  by  the  defendants  in  Brazil  after  the  passing  of  the  5  G.  4, 
c.  113,  but  before  the  passing  of  the  G  &  7  Vict.  c.  98,  for  the  purpose  of  their  being 
employed  there,  and  that  they  were  employed  there,  and  not  elsewhere  ;  and  that  the 
rest  of  the  slaves  were  the  children  of  those  first  mentioned,  and  were  in  the  possession 
of  the  defendants  before  the  passing  of  the  last  mentioned  act. 

The  question  is,  whether  the  contract  for  the  sale  of  the  slaves  by  the  defendants 
to  the  plaintiff"  is,  under  these  circumstances,  a  valid  contract  in  England,  and  which 
can  be  enforced  there. 

I  am  of  opinion  that  it  is  not,  and  that  the  judgment  of  the  court  of  Common 
Pleas  should  be  affirmed. 

Whatever  may  have  been  the  case  before  the  passing  of  the  5  G.  4,  e.  113,  the  2nd 
section  of  that  statute  enacts  that  it  shall  not  be  lawful,  except  in  such  cases  as  are 
thereinafter  mentioned,  for  any  persons  to  deal  or  trade,  purchase,  sell,  barter,  or 
transfer,  or  to  contract  for  the  dealing  or  trading  in,  purchase,  sale,  barter,  or  transfer 
of,  slaves.  The  present  case  does  not  fall  within  any  of  the  exceptions  mentioned  in 
that  statute  ;  and  the  terms  are  so  genei-al  as  to  apply  to  any  contracts  which  may  be 
sought  to  be  enforced  in  the  British  dominions  or  to  which  British  subjects  are  parties. 
The  object  of  the  statute  appears  to  me  to  have  been  to  prevent  buying  or  selling 
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slaves  by  Biitish  [866]  subjects  everywhere.  As  the  original  purchase  of  the  slaves  by 
the  defendants,  and  their  possession  and  holding  them  under  that  purchase,  were  after 
the  passing  of  that  statute,  it  appears  to  me  to  be  clear  that  the  present  action  cannot 
be  maintained,  as  the  contract  is  illegal  in  this  country  by  force  of  that  statute,  unless 
the  subsequent  ^tatute  of  6  &  7  Vict.  c.  9S,  contains  provisions  which  remove  the 
objection.  It  is  said,  that,  whatever  may  have  been  the  construction  which  would 
have  been  put  upon  the  statute  of  o  G.  4,  c.  113,  had  it  stood  alone,  the  1st  section  of 
the  6  &  7  Vict.  c.  9S,  shews  that  the  legislatnre  understood  that  the  former  statute 
applied  only  to  contracts  and  dealings  with  respect  to  .slaves  in  the  British  dominions. 
By  that  section  it  is  enacted  that  all  the  provisions  of  the  5  G.  4,  c.  113,  and  of  that 
act,  should  be  deemed  to  extend  and  apply  to  British  subjects  wheresoever  residing 
or  being,  and  whether  within  the  dominions  of  the  British  Crown  or  in  any  foreign 
country  ;  and  all  the  several  matters  and  things  prohibited  by  the  5G.  4,  c.  113,  when 
committed  by  British  subjects,  whether  within  the  dominions  of  the  British  Crown  or 
in  any  foreign  country,  shall  be  deemed  ott'ences  against  that  act,  and  punished  aceord- 
ingly.^with  a  proviso  that  nothing  in  the  6  &  7  Vict.  c.  98,  contained  should  repeal 
or  alter  any  of  the  provisions  of  the  5  G.  4,  c.  113. 

It  was  contended,  for  the  plaintift'  in  error,  that  this  amounted  to  a  statutory 
declaration  that  the  5  G.  4,  c.  113,  did  not  until  the  passing  of  the  6  &  7  Vict.  c.  98, 
extend  to  such  a  case  as  that  now  in  question. 

Upon  this  subject,  I  agree  in  opinion  with  the  court  below,  that,  although  the 
5  G.  4  is  in  terms  so  general  as  to  include,  and  was  intended  to  include,  such  cases  as 
that  in  question,  without  the  aid  of  any  auxiliary  stiitute,  the  enactment  in  the  6  &  7 
Viet,  may  have  [867]  been  intended  to  remove  any  doubt  that  might  possibly  have 
been  raised  upon  the  5  (i.  4,  c.  113,  by  enacting  in  express  terms  that  which  was  only 
included  before  in  ti  e  general  words  of  the  statute.  There  are  many  instances  of 
statutes  containing  enactments  which  are  in  affirmance  of  the  common  law,  and  not 
makitig  a  new  law,  though  the  statutes  from  their  terms  might  be  supposed  to  do  so. 

If  1  am  right  in  thinking  that  the  provisions  of  the  5  G.  4,  c.  113,  s.  2,  included  the 
case  of  a  British  subject  purchasing  slaves  abroad  after  the  passing  of  that  act,  in  a 
country  where  the  slave-trade  was  permitted,  and  that  it  was  illegal  so  to  do,  though 
the  slaves  might  not  be  removed  from  such  foreign  country,  the  5th  section  of  the 
G  &  7  Vict.  c.  98,  relied  upon  by  the  plaintift'  would  be  inapplicable  ;  for,  if  the  awpiisi- 
tion  be  unlawful,  the  holding  by  the  person  who  luilawfuUy  acquires  can  haidly  be 
held  lawful  when  questioned  in  an  English  court :  and  the  6th  section  only  provides 
that  nothing  in  that  act  shall  be  taken  to  subject  any  per.son  to  penalties  for  trans- 
ferring or  receiving  any  share  in  a  joint-stock  company  in  respect  of  any  slaves,  in 
their  possession  before  the  passing  of  that  act,  or  for  selling  any  slaves  which  were 
lawfully  in  his  possession  at  the  time  of  the  passing  of  that  act,  or  which  came  to  him 
by  operation  of  law.  'I  his  section  would  only  apply  if  the  slaves  were  lawfully  in  the 
possession  of  the  company  at  the  time  of  the  passing  of  the  act,  which  1  think  they 
were  not,  for  the  reasons  already  given.  I  theiefore  think  that  the  judgment  of  the 
court  below  should  be  affiinicd. 

The  learned  judge  added  that  the  Lord  Chief  Baron  entirely  coincided  in  his 
opinion. 

Bkamwell,  B.  The  plaint  ill'  in  this  case  sues  on  a  contract  made  with  him,  a 
Brazilian,  to  be  performed  [868]  in  the  Bi'azils,  and  which  the  defendants  can  lawfully 
perform  there.  The  defendants  lefuso  to  pcrfoini  it,  and  give  as  a  I'eason,  one  which 
would  not  be  good  there,  noi'  jjroltably  in  any  other  country  than  this,  viz.  that  the 
performance  of  their  contract  there  will  Ijc  an  olience  against  the  laws  here,  and  there- 
fore it  ought  not  to  be  enforced  here. 

No  doubt,  the  conclusi(jn  is  correct,  if  the  premises  ai'e  ;  but,  with  submission,  the 
burthen  of  shewing  that  the  premises  are  correct  is  on  the  defendants. 

It  is  rather  begging  the  question  to  say  that  truh;  in  slaves  l)y  British  subjects  is, 
geneially,  illegal. 

The  (luestion  may  l)e  said  lo  linn  on  the  (i  \-  7  Vict.  c.  98.  By  the  1st  section, 
the  .sale  of  slaves  in  foreign  dominions  l)y  British  subjects  is  prohiliitcd.  By  .section  T), 
however,  it  is  permitted  where  the  holding  or  taking  of  slaves  is  not  ])rohil>itcd  by 
that  or  any  other  act  of  parliament. 

Now,  the  mere  holding  is  not  prohibil<;d  by  any  act;  but  it  is  said  that  the 
purchase  of  slaves  was  prohibited  by  the  5  G.  4,  c.  113;  that  what  could  not  be  law- 
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fully  purchased  could  not  be  lawfully  held  ;  that,  as  these  slaves  were  purchased  after 
the  passing  of  the  5  G.  4,  they  cannot  be  lawfully  held  ;  and  that,  consequently,  the 
holding,  and  so  the  sale  of  them,  aie  prohibited.  This  makes  it  necessary  to  inquire 
whether  the  5  G.  4,  c.  113,  prohibited  the  purchase  of  slaves  by  British  subjects  in 
the  Brazils. 

With  great  deference,  I  cannot  help  thinking  it  did  not.  No  doubt,  section  2  is 
general.  "  It  shall  not  be  lawful  for  any  person  to  deal  or  trade  in,  or  purchase,  &c., 
slaves."  There  is  in  it  no  limitation  to  British  subjects  or  British  territory.  But  it 
is  a  rule,  that  legislation  prima  facie  is  limited  to  that  which  is  within  the  jurisdiction 
of  the  legislating  body.  No  great  quantity  of  argument  can  be  necessary  to  prove  this. 
It  is  within  the  territory  subject  to  the  legis-[869]-lating  body  that  it  can  enforce  its 
enactments  ;  it  is  within  that  territory  that  it  is  interested  in  what  the  law  should  be  ; 
and  obvious  wrong  might  be  done  in  construing  enactments  to  apply  out  of  that 
territory,  arising  from  the  fact  that  all  legal  rights,  duties,  and  offences  are  legal 
creations.     The  laws  of  two  countries  might  clash  therefoie. 

No  doubt  the  presumption  is  as  I  have  stated.  But  that  presumption  may  be 
rebutted  ;  and  it  may  be  shewn  that  a  law  applies  to  things  and  territories  out  of  the 
dominions,  and  (I  think)  to  persons  out  of  the  allegiance,  of  the  legislating  body,  if  the 
enactment  is  to  take  efl'ect  when  they  come  within  it.  But,  the  presumption  being 
as  I  have  stated,  a  law  must  be  held  to  extend  beyond  its  ordinary  limits  of  place  and 
person  only  so  far  as  there  is  reason  for  so  extending  it.  I  have  not  been  able  to  find 
much  authority  on  this:  but  the  following  authorities  may  be  referred  to, — "The 
general  run  of  laws  enacted  by  the  superior  sUite  are  supposed  to  be  calculated  for  its 
own  internal  government,  and  do  not  extend  to  its  distant  dependant  countries  ;  which, 
beaiing  no  part  in  the  legislature,  are  not  therefore  in  its  ordinary  and  daily  con- 
templation. But,  when  the  sovereign  legislative  power  sees  it  necessary  to  extend  its 
care  to  any  of  its  subordinate  dominions,  and  mentions  them  expressly  by  name,  or 
includes  them  under  geneial  words,  there  can  be  no  doubt  that  then  they  are  bound 
by  its  laws:   1  Black.  Com.  101  ;  Alloniei/-GincmI  v.  Stcvart,  2  Meriv.  143. 

Now,  it  is  clear  to  me  that  this  act  of  the  5  G.  4,  c.  11 3,  must  be  held  to  extend 
to  places  out  of  the  dominions  subject  to  the  Crown.  I  cannot  doubt  that  it  was 
intended  to  apply  to  the  coast  of  Africa,  where  the  slave-trade  was  carried  on.  But, 
was  it  intended  [870]  to  apply  to  the  territories,  or  rather  the  interior  of  the  territories, 
of  the  King  of  I'oitugal  ]  Was  it  intended  to  apply  to  the  state  of  Kentucky,  in 
North  America  \     I  think  not. 

It  is  to  be  observed  the  title  of  the  act  is,  "to  amend  and  consolidate  the  laws 
relating  to  the  abolition  of  the  slave-trade."  The  recital  is,  "it  is  expedient  to  con- 
solidate and  amend  the  laws  relating  to  slavery  and  the  slave-trade."  The  first  section 
repeals  all  acts  relating  to  the  slave-trade,  and  the  exportation  and  importation  of 
slaves.  Now,  we  all  know  that  the  slave-trade  was  the  trade  in  slaves  between  the 
coast  of  Africa  and  the  continent  and  islands  of  America:  and  the  laws  which  are  to 
be  amended  and  consolidated,  are  the  same  as  those  repealed,  viz.  laws  relating  to  the 
slave-trade  and  the  importation  and  exportation  of  slaves.  Then,  when  the  different 
matters  prohibited  are  examined,  they  will  all  be  found  to  relate  to  a  trade  carried  on 
by  shipping.  Thus,  though  the  purchase  of  slaves,  and  the  carrying  away  of  slaves, 
are  prohibited,  the  holding  is  not :  though  the  importing,  shipping  of  slaves,  detaining 
of  them  in  a  ship,  fitting  out  a  ship,  shipping  goods  for  such  purposes,  commanding 
such  ships,  insuring  such  slaves,  are  prohibited,  there  is  nothing  that  applies  to  land 
transport,  or  acts  on  land.  Again,  by  section  3,  the  slaves  are  declared  forfeited  to 
His  Majesty.  Is  it  supposable  that  that  forfeiture  could  be  enforced  under  s.  22 
against  a  British  subject  in  a  foreign  court,  say,  for  example,  in  a  court  in  Carolina! 

The  following  penal  sections  down  to  and  including  s.  8,  and  ss.  10  and  11,  are 
open  to  the  same  remarks  ;  so  are  ss.  23  to  45.  Section  49,  no  doubt,  would  include 
a  foreign  state ;  but  it  would  also  apply  to  an  unoccupied  or  uncivilized  district. 
Section  9,  which  in  terms  applies  only  to  British  subjects,  is  limited  to  [871]  places 
within  the  Admiralty  jurisdiction.  But,  furthei-,  if  this  statute  extended  to  British 
subjects  in  foreign  states,  it  must  have  had  an  effect  which  certainly  was  not  intended. 
Section  2  prohibits  the  sale  and  the  transfer  of  slaves.  What  was  the  British  subject 
todol  Was  he  to  continue  to  reside  in  the  foreign  country,  a  possessor  of  slaves? 
He  could  neither  sell  nor  give  them  away,  as  that  would  be  transferring  them.  It 
cannot  be  said  he  couM  free  them,  that  is  not  allowed  anywhere :  nor  that  he  was  to 
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abscond  and  leave  them  ;  that  might  not  be  for  their  benefit.  What  was  an  executor 
to  do  ?  Was  he  to  be  subject  to  actions  for  his  testator's  debts,  under  which  the  shives 
might  be  taken  in  execution,  while  he  was  prohibited  from  selling  them  ?  It  is  use- 
less to  say  that  the  legislature  had  no  concern  for  slaveholders,  and  left  them  to  find 
their  way  out  of  these  difficulties.  It  is  not  so.  Slaveholding  by  British  subjects  in 
British  territory  continues  ;  and  the  purchase  and  .sale  of  slaves,  and  their  removal, 
were  permitted  within  that  territory  under  the  regulations  from  ss.  13  to  21.  It  is 
impossible  to  say  why  the  holding  and  sale  of  slaves  in  British  teiritories  being  per- 
mitted to  British  subjects  and  others,  and  the  holding  by  British  subjects  in  foreign 
countries  not  being  prohibited,  nay  the  acquisition  of  them  by  gift  being  allowed, 
nevertheless  the  sale  or  gift  by  a  British  subject  in  a  foreign  state  was  made  a  felony. 
For  this  it  seems  to  me  no  reason  can  be  given. 

If  the  provisions  as  to  British  territories  are  just,  such  a  construction  of  the  act  of 
parliament  would  make  its  application  to  foreign  territories  retrospective  and  most 
unjust.  I  cannot  help  thinking,  therefore,  that  the  5  G.  4,  c.  11.'5,  if  construed  by 
itself,  did  not  prohibit  the  purchase  of  slaves  in  the  Br.azils  liy  [872]  British  sul)jects, 
the  slaves  Ijeing  to  be  kept  and  used  there.     But  the  6  &  7  Vict.  c.  98,  seems  decisive. 

It  extends  the  5  G.  4  to  British  subjects  residing  or  being  in  foreign  dominions. 
But  this  enactment,  according  to  the  argument,  is  unmeaning  and  inoperative  :  the 
law  was  so  before.  No  doubt,  the  legislature  may  have  made  a  mistake ;  and,  if  the 
construction  of  the  5  G.  4  is  clear,  as  contended  for,  they  must  I)e  taken  to  have  done 
so,  and  the  5  G.  4  still  receives  its  proper  construction  as  though  the  mistake  had  not 
been  made.  But  it  is  a  strong  argument  as  to  the  meaning  of  the  5  G.  4,  especially 
when  it  is  boine  in  mind  how  able  and  zealous  were  the  promoters  of  this  legislation. 

But  I  think  the  5th  section  decisive.  It  permits  the  sale  of  slaves,  where  the 
holding  is  not  unlawful.  Now,  the  holding  by  a  British  subject  of  a  slave  in  Brazil, 
purchased,  or  whose  parent  was  purchased,  by  him  before  the  5  G.  4,  c.  113,  or  which 
came  to  him  by  gift  or  legacy  since,  is  certainly  not  prohibited.  Such  a  slave  may, 
therefore,  by  the  6  &  7  Vict.  c.  98,  s.  5,  lie  sold  by  his  owner.  But,  according  to  the 
defendants'  argument  he  could  not  have  l)een  before  that  act  pa.ssed.  The  result 
would  be,  that  the  G  &  7  Vict.  c.  98,  removes  a  prohibition  which  cxi.stcd  befoie. 
This  is  impossible.  It  shews,  therefore,  that  the  5  G.  4  did  not  proiii])it  the  sale  in 
the  Brazils  by  a  British  subject  of  a  slave  there  ;  consequently  that  the  5  G.  4  does 
not  apply  to  tlie  Brazils,  consequently  that  the  purchase  thereof  was  not  forbidden, 
that  the  holding  thereof  is  in  no  sense  prohibited,  nor  consequently  the  sale. 

The  contract,  therefore,  was  one  which  the  defendants  could  lawfully  enter  into, 
and  which  must  be  enforced  here. 

[873]  Further,  I  think  that,  if  the  5  G.  4,  c.  113,  did  prohibit  the  purchase  of 
these  slaves,  the  contract  for  their  sale  is  lawful.  The  G  &  7  Vict.  c.  98,  s.  5,  permits 
the  sale  wherever  the  "  holding  "  is  not  prohibited.  Now,  the  holding  of  slaves  by  a 
British  sul)jcct  in  the  Brazils  (as  I  have  observed)  is  nowhere  prohibited.  But  it  is 
said  that  this  holding  was  prohibited,  because  there  can  l)e  no  lawful  holding  where 
there  was  an  unlawful  acquisition.  No  doubt  it  is  a  stroTig  thing  to  say  a  man  could 
acquire  a  property  by  an  act  in  itself  a  felony.  But  it  is  not  a  property  whicii  our 
laws  deal  with  ;  it  is  a  Brazilian  right  the  defendants  aie  selling.  It  cannot  be  said 
that  in  fact  the  defendants  do  not  hold  these  slaves.  They  do  :  and  it  is  not  in  terms 
made  unlawful  hy  any  law  of  this  country. 

I  think  the  true  construction  of  liie  5th  section  i.s,  to  .say  it  api)lies  to  ca-ses  where 
the  holding  is  unlawful,  whatever  may  l>c  its  origin.  It  would  he  strange  that  a  man 
.should  be  guilty  of  a  felony  in  selling  a  slave,  if  it  turned  out  the  slave  h;id  l)een 
bought  by  him,  and  not  guilty  if  it  had  been  given  in'm.  If  the  legislature  by  5  (i.  4 
meant  to  make  the  holding  an  oHenee,  as  well  as  the  accpiisition,  they  should  liavo 
said  so.  If  the  matter  arose  in  this  country,  it  might  be  there  would  be  no  |)r(ii)erty  ; 
but  the  holding  would  not  be  a  .sei)aratc  oll'eucc. 

Blackiiukn,  J.  In  this  case,  the  plaintilf  sues  on  a  contract  by  which  the  defen- 
dants sold  to  him  certain  slaves  :  breach,  that  they  did  not  deliver  them.  The  plea  is, 
that  the  defendants  are  British  subjects,  and  that  the  contract  was  made  after  tho 
passing  of  the  stiitute  6  &  7  Viet.  c.  98.  The  replication  is,  that  the  slaves  were  some 
of  them  acquired  .lud  purchased  by  [874]  the  defendants  in  Brazil  ])cforc  the  coming 
into  operation  of  the  G  I'v;  7  Vict,  c  98,  and  the  others  were  their  otl'spiing  ;  tiiat 
purchasing  and  holding  slaves  is  lawful  in  Brazil  ;  and  (hat  the  plaintitV  is  a  Brazilian 
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subject.  To  this  is  a  rejoinder,  that  the  slaves  alleged  in  the  replication  to  have  been 
purchased  before  the  6  &  7  Vict.  c.  98,  were  purchased  after  the  passing  of  the 
statute  5  G.  4,  c.  113.  There  is  a  demurrer,  by  which  it  is,  for  the  purposes  of  our 
decision,  admitted  that  the  slaves  oi-  their  ancestors  were  purchased  after  the  passing 
of  the  earlier  act,  and  before  the  passing  of  the  later  one ;  and  the  other  allegations  on 
the  record  are  to  be  taken  as  true.  The  question  then  arises,  whether,  under  these 
circumstances,  the  contract  can  be  enforced  in  a  British  court. 

The  court  of  Common  Pleas  have  decided  that  it  cannot.  They  held,  and  1  quite 
agree  with  them  so  far,  that,  if  the  sale  and  delivery  of  slaves,  under  these  circum- 
stances, by  a  British  subject,  is  by  a  British  act  of  parliament  prohibited, — which  it 
ceitainly  is  if  made  a  felony, — the  contract  is  accoiding  to  English  law  void  ;  and  that, 
though  the  other  contracting  party,  being  a  foreigner,  might  lawfully  enter  into  the 
contract,  which  is  not  forliidden  by  the  laws  of  his  own  country,  he  cannot  sue  upon 
that  contract  in  an  English  court. 

They  further  held  that  the  sale  or  transfer  of  slaves  by  a  British  subject  under 
these  circumstances  is  a  felony  ;  the  reasoning  by  which  they  seek  to  establish  this  is 
chieHy  directed  to  establish  that  the  Consolidated  Slave-trade  Act  (5  G.  4,  c.  113) 
prohibited  any  purchase  of  slaves  by  a  British  subject,  though  in  a  foi'eign  country. 
Vi'ith  great  deference  to  them,  it  seems  to  me  that  the  question  on  the  construction  of 
that  act,  need  not  be  decided,  as  the  decision  of  the  present  [875]  case  depends 
entirely  on  the  construction  of  a  few  words  in  the  5th  section  of  the  6  &  7  Vict.  c.  98. 
That  section  in  express  terms  enacts  that,  from  and  after  that  act  came  into  operation 
(1st  November,  1843),  "all  the  provisions  of  the  Consolidated  Slave-Trade  Act  (5  G.  4, 
c.  113)  shall  be  deemed  to  extend  and  apply  to  British  subjects  wheresoever  residing 
or  being,  and  whether  within  the  dominions  .of  the  British  Ciown  or  any  foreign 
country  :  and  all  the  several  matters  and  things  prohibited  by  the  said  Consolidated 
Sla\'e-Trade  Act,  by  this  present  act,  when  committed  by  British  subjects,  whether 
within  the  dominions  of  the  British  Crown  or  in  any  foreign  country,  except  only  as 
is  hereinafter  excepted,  shall  be  deemed  and  taken  to  be  offences  against  the  said 
several  acts  respectively." 

Amongst  the  matters  and  things  prohibited  by  the  Consolidated  Slave-Trade  Act, 
are,  "  to  purchase,  sell,  barter,  or  transfer  slaves ;  and  these  acts  are  not  only  pro- 
hibited, but  the  commission  of  theui  by  a  British  subject  in  any  place  after  the  1st  of 
November,  1843,  whatever  might  be  the  case  before,  is  a  felony,  unless  the  case  falls 
within  one  of  the  exceptions  in  the  G  &  7  Vict.  c.  98.  Those  exceptions  are  contained 
in  ss.  5  and  6.  I  agree  with  the  court  of  Common  Pleas,  that,  for  the  leasons  they 
have  stated,  sect.  6  has  no  application  to  the  pi'esent  ease :  but,  as  it  seems  to  me, 
the  whole  question  in  the  cause  depends  on  the  true  construction  of  sect.  5.  That 
section  enacts  "  That,  in  all  cases  in  which  the  holding  or  taking  of  slaves  shall  not  be 
prohibited  by  this  or  any  other  act  of  parliament,  it  shall  be  lawful  to  sell  or  transfer 
such  slaves,  anything  in  this  or  any  other  act  contained,  notwithstanding." 

If  the  present  case  falls  within  that  enactment,  the  .sale  and  transfer  which  the 
plaintiff  seeks  to  enforce  is  lawful,  even  though  it  should  have  been  prohibited  [876] 
by  a  former  act;  if  it  does  not  fall  within  it,  the  sale  and  transfer  is  prohibited  by  the 
6  &  7  Vict.  c.  98.  The  only  question,  therefore,  is,  whether  this  is  a  case  within  the 
G  &  7  Vict.  c.  98,  s.  5. 

It  is  a  case  of  a  holding  of  slaves  in  Brazil  by  British  subjects,  the  taking  having 
been  by  a  purchase  by  them  after  the  passing  of  the  5  G.  4,  c.  113,  but  before  the 
passing  of  the  6  &  7  Vict.  c.  98.  The  court  below  held,  on  the  construction  of  the 
5  G.  4,  c.  113,  that  this  taking  was  such  that  the  Biitish  subject  .so  purchasing  has 
committed  an  act  made  a  felony  by  the  .5  G.  4,  c.  113,  and,  of  course,  prohibited 
thereby.  It  seems  to  me  that  we  need  not  inquire  whether  this  is  the  true  construc- 
tion of  the  5  G.  4,  c.  113:  for,  assuming  it  to  be  so,  it  seems  to  me  that  still  the 
judgment  should  be  reversed. 

Assuming  the  taking  to  have  been  prohibited  by  a  British  act,  still  the  taking 
ha\-ing  been  of  property  locally  situated  in  a  foreign  country,  in  a  manner  lawful 
according  to  the  laws  of  that  country,  I  apprehend  that  the  property  actually  passed 
by  the  sale,  and  vested  in  the  purchasers,  though  they  committed  a  felony  according 
to  our  law  by  taking  it.  It  would  be  otherwise  if  the  transfer  were  by  a  British 
subject  of  personal  property  situated  within  the  British  dominions ;  for,  the  contract 
passing  the  property,  being  prohibited,  would  be  held  void,  and  so  the  property  would 
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not  vest  ;  and  it  would  be  questional^le  liow  the  ease  would  liave  liecn,  if  it  had  been 
shewn  that  the  vendor  was  a  domiciled  British  subject,  though  the  property  was 
locally  situated  in  Brazil.  But,  where,  as  we  must  take  it  to  be  here,  a  Brazilian 
vendor,  in  Brazil,  transferred  property  locally  situated  in  Brazil,  I  apprehend  that 
though  the  vendees  were  British  subjects  the  validity  of  the  transfer  must  on  [877] 
every  principle  of  law  depend  upon  the  local  law  of  Brazil,  and  not  upon  that  of  the 
country  of  the  purchaser:  see  Story  on  the  Conflict  of  Laws,  c.  ix.,  p.  308  (ed.  18:55). 

Then,  is  there  any  enactment  in  any  British  act  of  parliament  prohiltiting  the 
holding  of  the  slaves  thus  illegally  but  effectually  taken  1  It  would  liave  been 
perfectly  competent  to  the  legislature  to  enact  that  no  British  subject  should  hold  any 
property  in  slaves  so  taken  ;  that  he  should  immediately  set  them  free :  and  that 
every  continuance  of  holding  them  should  he  a  fresh  offence.  But,  after  examiTiing 
the  Consolidated  Slave-Trade  Act,  and  the  G  &  7  Vict.  c.  98,  I  cannot  ffnd  that  the 
legislature  has  so  enacted  in  either  of  those  acts  :  and,  no  other  enactment  being 
suggested,  nor,  as  far  as  I  know,  existing,  I  am  constrained  to  come  to  the  conclusion 
that  holding  slaves  under  these  circumstances  is  not  prohibited. 

The  section  in  question  enacts  that,  in  cases  in  which  the  holding  or  taking  shall 
not  be  prohibited,  "the  sale  shall  be  legal."  In  order  to  support  the  judgment  of  the 
court  of  Common  Pleas,  it  is  necessary  to  change  the  place  of  the  negative,  and  read 
those  words  as  if  the  enactment  were,  that  in  cases  in  which  the  holding  or  taking  is 
prohibited,  the  sale  shall  not  be  lawful. 

The  consequence  of  such  a  construction  would  be,  to  make  tho.se  joining  in  such  a 
.sale  guilty  of  felony.  I  must,  in  a  statute  of  such  a  highly  penal  nature,  see  that  the 
language  of  the  legislature  is  such  as  clearly  to  make  the  thing  done  a  crime,  before  I 
hold  it  to  be  such.  It  seems  to  me  that  the  language  not  only  does  not  clearly  shew 
this,  but,  construed  in  its  ordinaiy  grammatical  sense,  shews  the  contrary :  and 
certainly  tliere  is  no  absurdity  or  injustice  in  construing  the  act  [878]  as  not  making 
the  sale  under  such  circumstances  a  felony. 

For  these  reasons,  I  think  that  the  fulfilment  of  this  contract  w<juld  not  be  illegal, 
and  that  the  judgment  should  be  reversed. 

My  Brothers  Channell  and  Hill  authorise  mc  to  state  that  they  agree  in  this 
judgment. 

Judgment  reversed. 
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